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In Re. ) In the Court of Quarter Sessions
Proceeding to Vacate and ) of Clearfield County.
Supply Public Road in Decatur) No. 14 Ifay Sessions, 1893.

Township. ) Remonstrance.

By the Court,
i /,.',: i

7 ~December 1903.

This case was lost sight of for years. Its
disposition at conclusion of argument was temporarily postponed
with approval of counsel for the burpose of enabling counsel
and Court to personally view the roads in question, and was
thereafter neglected. This delay makes the present disposition
of the case embarrassing, because of the fact that I am con-
vinced the situaticn of affairs in the neighborhood has material-
ly changed since the proceeding was commenced. My regret is
that under the law applicable to the case, as I view it, it is
impossible for me to dispose of it upon its merits, but instead,
must do so on a legal question which is fatal to the proceeding
to vacate and supply. The pburpose of such a proceeding is to
vacate cne road, in Whole or in part, and supply the same, oOr
the portions vacated, by another road between the same termini.
By it one road cannot be vacaied and another - not between the
same points - established. To accomplish such a result two
proceedings are required, one to vacate an existing road apd
the other to establsih another one. By the pending proceeding
to vacate and supply this was attempted. The original road was
established under proceedings to No. 12 September Sessions,
1892, the petition in which was for "a public road to begin
at a point near Centre School House on public road leading from

Philipsburg to Osceola via Fishtown, in Decatur Township, and



to end in a public road leading from Gearhartsville to Osceolsa
at a point near Butterworths gate, in Decatur Township". The
viewers a_pointed reported in favor of the road, which report
was confirmed absolutely at webruary Sessions 1893. An opening
order was taken out in pursuance of which the road was opened
and constru¢ted from the terminU$near Centre School House as
far as the line of land of Jokn Hughes. Upon a petition re-
citing the origénal road, its confirmation and the fact that

an order was then in the hands of the supervisors for the open-
ing of the road, which petition contains, inter alia, the fol~-
lowing: "That in the opinion of the petitioners a better loca-
tion could be secured for that portion of the road leading from
the line of John Hughes property eastward to its terminus at
Edwin Butterworths by a new location running from said John
Hughes line to a point on the public road leading from gearhart-
ville to psceola, at or near the red dump", viewers were appoint-
ed to vacate and supply accordingly. It will thus be seen that
one terminus, to wit: John Hughes line, is common to both the
road to be vacated and the road to be supplied, while the other
termini are as follows, to wit: the road vacated, Butterworths
gate, and the rcad supplied +the red dump. Just how far apart
the latter twe termini are does not appear by the testimony.

My information is both are upon the same public highway. The
proceed ng should have been to vacate and supply between John
Hughes line and Butterworths gate under which the viewers, had
they seen proper, could have supplied a road by the one repori-
ed by them, commencing at John Hu hes line and thence ty the
red dump by the route reported and thence by the established
road to Butterworfhs gate. Whether they would have done this
or not cannot be ascertained, but under the petition and order
to view they werad confined, if they acted favorably to the peti-

tioners, to two things, namely, the vacation of the road to



Butterworths gate and the establishment of a new one to the red
dump, which course they pursued as will aprear by their report
filed. As before indicated, such a proceeding to vacate one
road and supply another is not merely irregular but fatally
defective, and will have to be set aside regardless of its
merits. Decree will be made in accordance with these views.

@fwu éuvﬁ?ﬂ/(\

P. J.

AZ”*‘ DECRER.
)

Now, I Decem=er 1903, the remonstrance is sustained

and the confirmation of the Viewers Report refused, for the
reasons setout in opinion herewith filed.
By the Court

@,//,aw Yernsotd

P. J.
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the\/Storrmecnoatralrdo enter a Rule to tuke the
Depositions of ancient, infirm and going witnesses, to
be read in evidence on the.... CO?2—Zge 220 /...0f
this case. Exparte Rule of

' .
................... LB o days notice.

rmation tn Pennsylvania, in

and for the county of .. /6 ....................... -y @t the office of

and State of Pennsylvania, on the

@7% between the howrs of .. /... O’GZO(}]%..(/#M and .. (" o'clock 7 M. when

and where you may attend and cross-examine.
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No. 134—Deposition—-Caption and Certificate under Rule of Court.
g\ Geo. T. Bisel & Co , 730 Sansom St., Phila.
¢ D

o ID >

VERSUS of W A Ay o Term, 1877§

day of

............. between the hours of o’clock A. M. )
and & o’clock, P. M., by virtue of the annexed Rule of Court and notice thereon

endorsed, forthe examination of witnessesin a certain causethere pending, wherein

, doth depose and say:

; am B years of ade;
/)

“The geposition should be in the handwriting of the person before whom it is taken, or the witness, but never in the handwriting of the
attorneys, or parties, or their agents. The person before whom the deposition is taken has no power to adjourn without consent and notice ; the
hours between -which they are to be taken are generally named, and they cannot legally be taken at any other time t by censent, all of
which must.appear. Leading interrogations should be objected to whom they are put, otherwise an exception will uoﬂ%e&al e sustained.”
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Clearfield County, ss:

R\v\(\d ) 0 7 Il) ﬂ)e Courf @f W@f @lea;ﬁelél

@@ugf@y, I?egx)s@ylx%u)im.

the V. S Al enter a Rule to take the

Depostiions of ancient, infirm and going witnesses, (o

this case. Exparte Rule of

R, 8 ................................................... days notice.

, PI’CZ]’LOIZ ary.

To /1.

sitions will be taken beﬁbre ................................................................ A ST , OF S0me ot]z}gn"i

person authorized to admipister an oath or affirmation in Pennsylvania, in

’ 1

Clearfield, Pa.,  Cepy—.. Sod o ,

e 6%4 26-/87¢ Aereic el o
Hatesr s 3—Bras,



versus

W |
-
 Deposition

s




STATE OF PENNSYLVANIA,
Cecilre .
- : County,

I DO HEREBY CERITIFY, That the above witness..., A H-€E# € — duly

qualified and examined at the time and place stated in the above Caption

that the same was reduced to wri%, in the presence of said wt
and having been first read over to..£7 subscribed .27 |

named thereto in my presence....=—
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Clearfield County, ss.

At a Court of Quarter Sesstons of the Peace of the -
county of Clearfield, Pennsylvania, held at Clear-

.

tnhabitants 0]‘ the townsth of... Ak

. , e in suid county, setting jforth ek
Frsa- Hiat- 4 /"*,vwm,:a o’ Cﬁ—w,a_a‘.g ef,w,«_’a 220 r3 /&cﬁd—ii’y/}&?zq /;%,LLW e boeae

- whereupon the Court, npoi’z;dwz consiferalion /m/l of z‘he premises, do order and

appoint /é']? _________________________________________________________ e (XA &I, dovrge W Sesfic.

who, after being 'espectiuely SWorn or affirmed to perform the duties of their

cbppoz,cgdnenz‘ with impar tudm‘? %Z’]l(lel7/f7/ are to view the grounds proposed
for said raa,r/ (1,72/7 if they view the saine and, unybtwr) of the actual viewers
Cocoolaang

- adree that f/oe/'c LS‘ 0CeUSTOn for such J-easd, they shall proc‘eed to lay out the same
agreeable to the desire of the pez‘u‘wners as may be, having respect to the best

- ground for a road and the shortest distance, wnd in sweh manner ws to do the
least injury to private property, and state particularly, whether they judge the
same necesscw"y fora PUBLIC or PRIV ATE rowdl, together with a plot or draft
of the same, with the courses and distances and reference to the unprwalne//,fs’
through which it passes, and shall also procure releases of damages from per-
sons through whose lands said road 11« J pass, or fuiling to procure swch re-
leases, shall assess the saine, if any su/s‘mmerl and shall /ncoke report ther 'eof
to the next court of Quurter Sessions to be held for swid county, in whwh report
they shall state that they have been sworn and affirmed. accord: mg to law.
Notice is directed to be given to the owners or occupants of seated la nds through
which the within road is intended to puss, of the tume of the view, (oéco}“(lijn_g’ to

the 1)7th Rule of Court. BY THE COURT,
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RELEASE OF DAMAGES.

oo wll WMen by these Peesents, That we, the wndersigned, owners of
lunds through which the roud located by the viewers, under the annexed order,
passes.;jo: aid in consideration of the sum of ON'E DOLLAR to us respectively
PAUA DY Th0€ i e at and before
the ensealing and delivery hereof, have remised, iele(zée(/ und forever quit-
claimed, and do hereb; y remise, release and forever quit-claim. to the said
_________________________________________________________________________________________________________________________________________ all damages that may arise to us
respeclicely by reason of the locution and opening of the said road, so that
nevher we nor any of ws, nwor any person claiming under us, can or may
hereafter ask, sue for, demawnd, have or receive any damades for injuries
wristng or growingd ouwt of the location and opening of the roud aforesaid.

A.D. 189 .

o
________________________________________________________________________________________ S

_____________ e G

eals

S e Sz
_______________________________________________________________________________________________ Gei2

ASSESSMENT OF DAMAGES.

The following persons, having refused to relense the damadges to which they
respectively may be entitled by rewson of the location and the opening of the
said road in the annexed return described, we, the undersigned, viewers, under
oath in pursuance of owr duty, under the Act of Assembly, do assess their dam-
ages und make reporﬁ thereof, as follows :

To....%mw( ______________ z,,@j/ww ............................. the sum of J7ze... . .ol%pLlcsr /5// Wal
/,
lrze. € éZW _______________________________ the sum ofolowg%au%,.,. 25,00

To Gfr
WW S48 ; the sum of GrNundseol-sbrllons . /m{ 0o
514/ (323"'% Zz/»dééhwv % %P'W S0 8 Lrs 25
| . A.D. 1893.
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Style G.
John C. Clark & Sons
Philadslphia
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To the Honorable David L. Krebs, President Judge of the
Court of Quarter Sessions of Clearfi=ld County, Pa.

N,

The petition of tne undersigned inhabitants c¢f Decatur
“ownship, respectivzaly represents: >\) 2

F1RST; That by proceedings in your said Court to
number 12 Septémber Sessions 1892, & publiec road was laid out from
a point near Centre School Hoﬁse on public road leading from
Philipsburg to Oscezola via Fishtown in. Detatur. TownsHip, add to
and in the public road leading Trom Gerheartville to Osceola, at a
point near éutterworths Gate in Deca tur Township, which said road
was confirmed absolutely at the February Sessions 1893, and an
opening order is now in the hands cf the Supervisors of said
“‘ownship for the opening of siid road.

SECOND; That in the opinion of your petitioners &
large portion of szid road would be expensive to build and k=2ep
‘n repair, ocwing to its being located on a high hill, and over -
very stony gvound., That while the said road is bu% one mile and
3064 feet, it is estimated that it will cost the Township over
£2,000. to make the said road passable.

TH1 RD; That in the opinion of ycur petitioners a
muehebe tter location could be secured for that pertion of the
road 132ading from the line of Jonn Hughes propsrty eastward to 1its
terminus at Edwin Butterworth's by a new location running from s=aid
John Hughes line to a point on the public road leading from
GCerlieartville to Osceola, at or near the Red Dump, and a ruch
bettsr grade secured and that the road would be much less
axransive to build and keep in repair.

They, therefore, pray your lionor to appocint v{ewers to
viaw and.vac;te that portion of the said road leading fram-the
line of John Hughes prepsarty eas£Ward through tne properties of

ichard Hughes, Addrew Gerizart and Fdwin Butterworth, to a point



esignatad as Buttserworths Gate on public road leading [lrom
rtville to Osceola, and supp19 the szme by a rcad 1s=ading

“vom the line of John Hughses property on tie szid road to a

*eint on tne public road leading from Gerheartbille to Osceola at
or near what is known as the Red Dump belonging to Musser iHall,

7 And they will sver pray stc.,
Hamss . J@QM ‘Iarfxes .
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