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In Re. ) In the Zourt of Quarter

PUBLIC ROAD ) of Zleariield county.

in ) No. 3 llay SS. 18824,

Y

J

-

BRADY aind¢ BLOCII TOWNSHIPS.

Vs
Remoustraice to Report of Viewers.
Tixceptions to Report of Viewers.

Petition for Review.

OPIViON. and DECREE,

This case involves three issues raised.QI) by the ex-
ceptions, (2) by the petition for review, and (3) by the re-—
monstrance, and in our opinion they must be disposed of in
the order named, regardiess of the time they were raised.

If the excentions are well taken and the proccedings
are declared irregular, the case énds'and there is nothing

h

to review or remonstrate against. IL the eXbeptions are
over-miled and the proceedings go on to review the road
petitioned for and returned by the viewers, consideration
of the remonstrance - which attacks the road upon its merits
st await the Report of the Reviewers. Both reports should
come up for consideration by the Zourt at the same time and
be acted upon together. .

In aceordance with these views, the exceptions wiil be

first disposed of, and in my opinion none of them are well

taken. They will oe disposed of in the order filed.
- 7 L5
P Exceptions filed 5th August 1498.
“~ .o
1st. This exception cannot be sustained (a) Because

SessionT
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(2) i
baged upon an allegation of fact not sustained wy proof. N
testimony was taken and consequently we are not informed
wnether releases were owntained or not. Tpe legal presumptior]
is that the Viewers performed their duty éccording to law,
waien prosumption will stand until rebutted by proof to the
contrary.
and. This exception camnot ve sustained (a) Because
damages were awarded to Philip Arnold, the Exceptant, and he
carnrot hnercfore cowplain on his own account and those for

whom ne avparently assumes to act are notzobjecting to the

voad. () The Tact that damages were awarded to Exceptant
is direct evidence that the Viewers considered the question
of dazages sustained, and the fact that ngne were awaraed
by them to other persons through wnose land the road passes
is cvidence none were, in their opinion, sustained. M"An

omission to assess and report damages is equivalent to a

finding that none nave been sustained." Road in Kingston

H
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. 13 t is not necessaryn to the validity of

a rerort, itunat the Viewers should state in it that ithey have
endeavored to obtain releases, nor tnat in the assessment of
damages they have taken into consideratio:n the advantages
aceruing to the land owner from the opening of the road. I
will be presumed that the Viewers performed their duty and
that all tnings were rightly done unless the contrary be e

shown." Road in South Abington Twp. 102 Pa. 124.

3rd. This excepntion alieges that legal rnotice was not

given, but there is no proof to sustain it. "Notice to land
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(3) !
_ !
owriers is necessary, yet it need not a-near of record but
may be estavlished in the Quarter sessions by oral proof.!
Rosad in Plum Creex Twp. 110 Pa. H44. touffer vs. Stouffer,
!
1 8. ¢. B34, Road in Soutn Abington Twn. 109 Pa. 118.
4th. Totice to the county Commissioners is not required,
the Act ol Assembly vnroviding for it having been declared

uneconstitutional.

Additional Exceptions filea 6th Aprll 1896.
1st. The Viewers have notning to do wit% fixing the
width of the road. t is a matter Tor the Cﬁurt at Nisi
conTimation, as was done in this case. Roai to Bwings iill,

82 Pa. 232.

!
{

2nd. The law requires that the Viewers shall report a
particular and specifie route for the road, so descrived as
to enable the supcrvisors armed with an opening order to
locate and open it with certainty and accuracy. But to do
this only requires one point to ve fixed. IT ihis is done,
the entire route can be located upon the ground by surveying
fror: it either forwards or wackvardas,as the case may be.
Here the report shows a hemlock as a momument on the ground,
and rfixes the last distance as along Arnold's lane, and the
termiius the intersection of the lane '"with road leading
from Perry Draucker's to the Erie Turnpike", all of which
are showi unon thne draft atiached, vnien is to e considered
a part of {he renort. Inry oninion, this is sufficient to

B

enavle tihie road to be located.




(4) |

3rd. The renort is silernt as to irmrovements, and under
it the legal presumstion would be there are none. Road in
Leet Twp. 33 . H. ¢. 562. O'Hara Twu. Road l?g Pa. 319.
The dralt shows two improvements along tne line of the road,
and the remonstraiice alleges that it "runs in the greater
part of the length thereof through timbered lands.! yith
the record thus showing, in our opinion the exception is

devoild of merit.

]

2.

This

dispoges of all the exceptions wnhich must be over-

i,

ruled.

{

The

. Y o« - - '_. 3
next oguestion is what shall be done with the Peti-

tion for Review?

In ouwr opinion, it is too late and that

the netition cennot now ve proceeded with. Review proceed-
ings are provided for by Section 25 Aet 13th June 1836,
wiiich reads "In all cases of views for any purpose mentioned

in this Aet, the ressective Court shall, on petition of any

person interested, direct a second view or review lfor the

saile purvose: Provided, that a_plication tnerefor be made
at or vefore the next tem of the said fourt, after the re-
port upoii the first view."

A reView is a matter of right, provided the avrplication
therefor e made in time. But the requirement of the Act,
that it ve made "on or before the next iteym of the dourt
arter the report upon the first view! is mandatory, and a +°
Tailure to comply with it fatal. Road in Lackawanna, 17

W. N. ¢. 876. Road in Leet Twn. 33 W. N. ¢. 585.

Here, the proceedings were as Jollows, viz:- The Re-




(5)
nort of Viewers filed 3rd August 1894, cConfirmed Nisi 7th
septenber 1894; Remonstrance filed 7th NMovember 1894. Peti-
tion for Review filed, but not presented to Court, 10th De-
cember 1894. Exceptions Tiled 5tn August 1895, and Addition-
al TIixceptions Gtn April 139€. In our opinion, it is too
late 10w to avpoint reviewers. e next term of Jourt

alTter the Report was December Term, which commenced tne

first Londay, and nad the petition been presented to court

vnen filed, December 10tnh, 1894, it would havelbeen in time

and the appointment ol viewers upon it a matter of right,

but its veing filed with the Prothonotary, and'not further
progecuted, and no reason veing given for the delay, is not
a compliance with the Aet., Had the exceptions; which were
Tiled eignt months later and attacked the legaliiy of the
proceedings, veen filed with or before the petition for re-
view, that would have justified postponing the appointment
of viewers tiil the excentions were disposed of, as if well
taken there would have been no foad to review; butl the re-
monstrance, wihicn merely raised an issue upon the merits of
the Raport, did not have that effect. Where a review is had
consideration of the original report upon its merits is
vostponed until the confirmation Wasi of the Reviewers Re-
port. Botl should ve vefore the Jourt at the same time and
snould e considered tdgether. They constitute one case,
involving one and the same road,‘and either may be confirmed

or voth rejected. Vernon Twp. Road 70 Pa. 33. Road in

Indiaiia Co. Bl Pa. 286. Road in Bucks Co. 3 wharton 104,
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20 Pa. 20.

4

vhile technical rules are not to be aovplied to road

proceedings, yet the law provides an orderly course of pro-

ceedqure

wnien mist be followed if the full

vernefits it fur-

nishes are to be enjoyed.

If opprosition is to be made to a

road,

it should be before the next Term of “ourt after the

confirmation Wisi of the renort.

(a) IT

the omposition is

merely

it is made

to ihe merits of the report, by remonstranc

and testimony, and the rcport may be sustained L the

cohiss
|

asparcnt on the lface of the vrocecding they can

same

way. (b)) IT attacked for iilegalities or irre ities in

the »roceeding, it is done by exceptions, and these are

be filed

after confirmation absolute. (c¢) If %the its

!

elf be not
orposed, wut it is cnarged the route adopted vy the Viewers

is not the best one obtainable, the proceeding is by review,

the a plication for which must be at or before the next term

of court. In our opinion, where a legal reason apnears for

nostponging proceedings uwpon the view, such as exceptions

attacking the valigity of the entire proceeding, the court

would e Jjustified in postponging the appointment of review-

ers until the exceptions are disposed of, whien if fatal

would take away the necessity lor the review But a remon~—

strance will furnisi no Jjustification for such delay or postS

pounement. (d) After the report is confirmed absolutely, but

tne road is not opened, it may be wacated and annulled by a

T +1

viewr upon petition of a majority of the original petitioners.

™The durnoge veing to permit those who initiated the movenent
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(7)
to undo “mat they aver was mistakenly done at their instance.
(e) ATter the road is opened, if the objecl be to get rid of
the road entirely, the petition should be for viewers to
vacate, and if merely to.change the location it should be
to wacate and sunnly. As bpefore intimated, to reap the
benefit of either one of the provisions made for the regula-
tion of road proceedings, parties iii interest must act with
duc proaptness, and if tney fail to do so, espﬁcially in
matters that are important and mandatory, theylforfeit their
rights to resort thereto. \

The excentions snd petition for review beiLg now out of
the way, ali that remains is to pass upon the Report upon
its merits. In our opinion, it should ve confirmed for the
reasons: 1st. The viewers were arpointed because of their
judgeent aid Titness to act in that capacity, and having
acted under oath they constituted a tribunal specially set
avart to enquire into the propriety of granting the applica-
tion for woad, and to select its location, their judgment,
under the circumstances, is entitled to much greater weight
than would their opinions whern not acting in such capacity.
snd. All parties in interest, boilh petitioners Tor view and
for review, allege by their resvective petitions that the
road asked for is necessary and it camnot now be reviewed.
3rd. No itestimony was taken to ernlighten the court upon the
question ol whether the route adonted by the Viewers is the

pest one, and the case must be decided upon the respective

petitions or remonstrances and the Viewers Report, we Teel




(8)

consirained to confirma the road as reported.

Therefore, now 3 August 1887, in accordance with the

foregoing view, it is ordcred, adjudged and decreed:

1st.

2Mnd.

refused.

3rd.

4th.

Petitioners for Review.

The exceptions to Viewers Report are over-ruled.

The A_plication for Anpointment of Reviewers is

Tiie Report of Viewers is confirmed avsofutely.

Bills of excepntion are noted to Exceptants and
i ! .
|

[

BY tne court, !

Gyrea &t
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In Re Road in Bragy ) ‘In the Court of Quarter Sessions
and Bdoom Townships, ) .of Clearficld County, Pa.

No 3 May $8.5.18904

{ The following additional cxceptions are filed to the viewers

y report this day of 1896,

“1st, That the report of the viewers is defective
and illegal, in that they do not report the width of the
land ‘proposed to be taken for a pgag, nor any other descrip=-

tion upon whiéhthey base their estimate of damagess

2nd, That the termini of the road are not sufficient
| 1y defined in the revort of the viewers, nor in the petition

itselfa

3rd; Neither the report nor draft attached show the

improvements through which the proposed road passese

For Exceptants,




Bo 3B Moy Sessions 1894, / )

3

In Re Road in Brady & Blodm .

Tovmshins,

Additional Exceptions,
!
Tiled by leave of Court . . . _ :
_ . _
this &  day of &\\N« m _.
1896, : . M .
Krebs & Paterson “ L

—

-



In ResPublic Road in Brady) In the Court of Quarter S35,
JAnd Blocm Townshipss ) of Clecarfield Gounty, Pa,

No Moy Termy 1894,

: Hotice;

The Rule of Court, No 172, provided that five days Notiece
written or printed shall be given to the County Comnissioners,
The Act of Assembly of April 15th 1891:’§eghires that

notice shall be given to the Gounty Commissionersa

The Act of Assembly of 6th April 1843, Sec, 1 ,Provides

ithat in the Counties of Washington, Mercer; and Fayette, that

?en days holice shall be given, and by Act of ¥ May isg4,
'Sec; 16, the provisions of the former Act weme extended to
PQLQ

Clezfield County. PsLs 1884-45, 371,

That the Act of May 7th 1884, is in foree in Cleafield

County,see 23, Pay; 485,

! Report of Viewers,
The ommnission of Viewcrs to report the width of the land pro-
Posed to be taken for a road ,or some otherxproper descrip-

tion of the land taken, as the bagis of their ecstimete of

damages 1s an error fatal to tae reports

4th District Reports; 417,
1105 Pa, 544s '




Designation of Termini,

i A report of Viewers ang draft accompanying it; —---— Desig-
nating a point in a public raod 2z near a borough or townsgi
line, or near the corner of a Property owner seems to be to@l

indefinates

1625 Pa, 319,

Failure to Notec Improvements,
Where a report states that a plot or draft is rveturned,

{ showing courses and distances, and noticing briefly the

- improvements over whiet it Passesybut in faet no improvements
whatever are noted, either in thereport or in the piot, the
procecdings will be set aside in the Supreme Courts

152; Pa—, 319;

What are improvementé?

The fact that on such a dratf there were the name of the
owners, and lilnes indicating the boundaries of their pProper=—
ties was not sufficient; Mere boundary lines are not im=
‘provements; but fences erected; and buildingss; clearings,
‘upon the land enclosed by them ares Po satisfy the "stat-
jute there ought to be something‘u@on the araft from viiich
it o62h be discovered whethner the lands are improved or note

Ordinarily if there isznoz?eferance to improvaments in
jthe draft or report the preéumption is that there are nones
j‘but this presuwmption is re~-butted by the report of the viewer

that they have noticed the improvaments in the draft; and




in such case the omnission to mote tnem is fatalas

159 Pa; 726

Exceptants, Who may bes
Any one who could petition for a read could also exceprta
Persons whose properiy will be traverseda

Trickett on Roads, Page 123,

When can Exceptiond be filed,

Exceptions appearing on the face of the r ecord,may be £iled

| after final confirmation of the reporty but the r-efusal of

the Court below to permit the exceptions to be filedy nune
Pro tunc doew mnot deprive the exceptants of the right to
assign® error in the decree on appeal to the Supreme Courtsy
where the record itself sustains the exceptionse

152,’ Pa; 319s




Clearfield County, ss:

At a Court of Quarter Sessions of the Peace of the
county of Clearfield, Pennsylvania,
field, in and f

who, coffel beind respectively Sworn or fbﬁ‘irmed to pef’orm the dutws of their
appointment with impartiality and fidelity, are to view the grounds proposed

for said road, and if they view the same and any two of the actual viewers
agree that there is occaston for such road, they shall proceed to lay out the same

agreeable to the desire of the petitioners, as may be, having respect to the best

Sround for a road and the shortest distance, and in swch manner as to do the
least injury Lo private property, and state particularly, whether they judge the

| same necessary fora PUBLIC or PRIV ATE road, todether with a plot or draft
of the saine, with the courses wnd distances and reference to the improvements

‘throwsh-which it passesyund shall also procure releases of damades from per-
sons through whose land said road may pass, or failing to procure such re-
leases, shall assess the same, if any sustained, and shall make report thereof
to the next Cowrt of Quarter Sessions to be held for said county,in which report
they shall state that they have been sworn and affirmed according to law,
Notice is directed to be given to the owners or occupants of seated land through
which the within road is intended to pass, of the time of the view, according to
the 147th Rule of Court. BY THE COUR R~




RELEASE OF DAMAGES.

Brvowa ALL Alen by these Presents, Thal we, the undersigned owners of
lands throwgh which the road located by the éiewers, under the annexed order,
passes for and in consideratior of the sum of ONE DOLLAR to us respectively
paid by the.... .. . S e e at and before
the ensealing and delivery hereof, have remised, released and forever quit-
clavmed; and do-hereby remise, release and forever quit-claim to the said
........................... s GUD ARG ES ThAE TROY ATTSE O WS
respectively by reason of the location and opening of the said road, so that
neither we nor any of us, nor any person claiming under us, can or may
hereufter ask, sue for, demand, have or recieve any damades for injuries

arising or growing out of the location and opening of the road aforesaid.

Witness our hands and seals this ... AAY Of oo
A. D. 189
.............................................................................................................. Soal)
............................................................................................................. Seit
__________________________________________________________________________________________________________ S

~

|

ASSESTMENT OF DAMAGES.

Tre following persons, having refused to release the damades to which they
respectively may be entitled by reason of the location and the opening of the
said road in the annexed return described, we, the undersigned viewers, under
oath in pursuance of our duty, under the Act of Assembly, do assess thevr dan-

ades and make report thereof, as follows :

To....___.____Bh.i_l_ip:,\A;ng}.d .......................................................... tﬁe sum of.One nandred.Doliars. ...
To.. ... ... e e z'ihe suwmn Of ........................ e —
To........ e S, the sum 0]",_‘-_ _________________________ B
W‘itnéss,olzk 7; hands this_..§Aéve.nt.ee.nth__m.dc‘by Of XY S , A D. 1884 .

) ] B :

Viewers.

“

o i P,



!.‘

- .. 1o taoe Honorable, taoe_Judse of tiae Couxrt of duarter ses.lono Ci

e

Ciearileid county, We tne undersigned, Viewers appointea by tae
|witaln Ordex of Court, to view tne road tnereln descriped,Do Keport™""
;Inat 1n pursuance of said Order anda appointment, aftex first'naving

(given due notice of tie time and place of meeting,by printed amd writ

:ten Notices put up accordlng to law,and owmpers of lands tirougn wnlcn
tsaid road was intended to pass also belng notifled of tme same, And
HWe being al: upon toe ground,and duly Affirmed,nave vieﬁed toe route
Lof sald proposed road, and are of tone oplnion tmat toe same ls neces-
sary, Tnerefore nave vlewed,lald out and Return for Public use, tne
foliowing road Viz"" Beginning at a polmt on toe bublic road iead-
ing from Cpestnut Grove sciool House, to Pennvilie: near tne resi-—:
dence of Chariotte Marsehpall,tnence tarougn ner lamd,and Ltand of J,B
England KNortn elguty elghnt dedrees and tolrty mlnutes west,slxteen
percues to & Post. Thence Northm seventy four degrees west fiity per:
.ciles to a Hemlock,on line of G. A. Marspall. Tmemnce along iilme of G,
A, Marspall and J. B. England Nortg four_degrees east,ore nundfed arnd
twenty one perxcuoes to llpe of Poilip Arnold, toence tnfpugn tie same
“nortn fonr degreeé east, iifty'nine percagesto a post. tgoece tErousgh
tge same portn elghty silx degrees west, twenty tiree and two -tentas
percnes to a post in Arnolds lane. Thence along tne same, Nortg forty
!tnree degrees west, eleven and one nalf percnes tolntersection witn
yoad leading from Perry Draunckers to tne Erle Turnpike.. A Dratt ot

roich we mercupio annex..

l In witness winereof We nave llereunto set our gands

'thls seventeenth dey O6f Jaly, A. D. lsg4..
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NOTE:—In case of a private road, the release must be ex-
ecuted in favor of the petitioner for said road.
Also—Viewers will carefully note the number of days em-
ployed, and set the amount out at the foot of their return,
Reviewers cannot interfere with damages assessed by the
. original viewers, except so far as the location may be
| changed by the reviewers. .
N. B.—If the viewers believe the parties are not entitled to
damages, taking mto consideration the advantages as well
as the disadvantages of the road, they will report to that
effect.
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