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In the Court of Guarter Ssssions of Clearfield County, Pennsvlvania
In Re. Public Road in Woodward ) No, 4 September Sessions, 1912,
Township. 3

The petition of John and Anna Zekutney presentis z state of
facts in which 1t seems apparent that & very congiderable injusticé
will be done to {hese parties unless some remedy is afforded by law.

By the proceeding brought to the above number and term a
public road wes laid out passing through the land of the petitione*a
one portion of which afforded them a convenient and snort route to
Houtzdale and other points and access to the High School, and being
as tne petitioners believed to their advantage they released their
rights to the damages occcasioned by the taking of a porticn of thelr

land for said reoad. Subsequently, by proceedings brought to Ho. 4

September Sessions, 1914, a portion of the rosd was vacated, no——j—

o]

art of the read was vacated being upon the land of the petitioners
and being the part which afforded them the access and outlet which
was advantageous to them. Upon this state of facts thev have aski
ed that the Report of Viewers to this number and term be referred
back to the original viewers or to a new set of viewers to consider
and determine the damages sustained by the petitioners and make vel
port thereof. Hoved by the apparent injustice done the petitioni
ers, in addition to the researches of Counsel, “he Court has examih-
ed the asuthorities with a view to seeing whetner any power exists
in the Court by which it can refer back this proceeding.

We regard it as well settled br the authoritieé that where

the foad has been confirmed and the road actually opened on the

o

ground, with the consequent expenditure of public moneys, the pro-
ceedings cannot ke opened and the confirmation set aside except ungt-
er the narrow circumstances which were presented in the Crescent

Tovnship Road case, this matter having been authoritativelv settled

by the Uniog Township road case Trom this District. The: releace




is a part of this proceeding and we can find no authority which
indicates that there is any power in the Court to set it aside upon
his proceeding, and even could it be set aside such action must
stand upon later facts not existing at the time of the view nor of
the qonfirmation, and the authorities seem entirely clear that any
remedy sought on the matter of damages rust be upon the statute and
by the proceeding therein provided. 8o that even cofld this releas
be set aside, that alone would be insufficient. It is equally
clear that the proceedings cannot be referred back to the original
viewers, unless the proceceding e openced and the confirmation abse-
lute set aside, and we are unable to find any statutory proceedure
under which thzse damages can now be referred to a new set of viewd
ers.

While the land was taken as a part of the orviginal road, the
damages done arise Wy reason of the vacation of & part thereof, foy
which no right to damages exists. The petitioners felt at the timé
the read was laid out that they were not damaged by the establish-
ment ¢f the whole road and they do not now allege that they were
so damaged. They do contend that they are seriously damaged and
injured by the said public road as it is now consiituted, but this
arises from the vacation of & part thereof and as the Legislature
hag not seen fit to provide any remedy in such case, as we look at
it we are without any power to help the petitioners or to permit
them to Te heard on the point they now raise, to wit, that they are
damaged by the rcad as now constituted. The law as to damages
ariging upon vacation is fully discussed in Howell vs Horrisville
Borough, 212 Pa. 5t. 349 and seens to be conslusive that upon the
facts here presented this petition cannot be granted.

Now, November 1llth, 1915, prayer of petitioners refused.
Exception noted and bill sesled.

By the Court,
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IN THE COURT OF QUARTER sESSIONS OF CLEARFIELD CO., PA.

IN. RE. PUBLIC ROAD
No., 4

IN WOODWARD TOVISHIP

——— et e e

September SS. 1912
To the Hon. Singleton Bell, President Judge.

T T e The petition of John and Anna Zakmtriey respectfully represent
(1) That they are the owners of a certain tract of land situate
in Wocdward Township, Clearfield County, to them conveyed by Joseph
&rihmﬁffby deed dated 24th April, 1891, recorded at Clearfield in

deed book 63 page 287, containing eleven acres, more or less,

(2) . That by proceedings brought to HNo. 4, September Sessions, 1912
Court of Quarter Sessions of Clearfield County, a public road
"leading from a point in the public street where lot of late John
Parror in "'est Houtzdale abuts on same, and said point being 1260
feet distant from the intersection of said public street with the
public road leading from Houtzdale to ﬂadera, end ending at point
in public road opposite the I8¢eam school building snd at the
intersection of two public roads leading from Hendersons and
intersecting or forking so as to lead into the borough of Brisbinm,
" the one by the West side and the other by the North side,' was laid

out and in duecourse confirmed.

(3) Thet seid public road as thus laid out would have been a
benefit and convenience to pettioners and their femilies, and if
opened would have afforded them access to the High School, =
convenient and shorter route to Houtzdale and other tradthgng
points, and otherwise would have been of use and value to them in

the way of saving distance to points tributary to their property.

(4) That said road as laid out traverséd the vroperty of
petibdioners lineally for a distance of three-eights of a mile or
more, and took and occupied I@/acresof thelr land; thet deeming it
to be to their advantage for repgons hereinbefore stated that the

.
! road as laid out should become &h accomplished fact, petitioners by
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John Zakutney released their rights to damages occasionecd by the

esbablishment of said road, which release became a matter of record.

(5) That the road so as aforesaid laid out through petitioners
and other brOpertieé nevar was actually opened. That by proceedings
brought to Lo. 4 September Session 1914, Court of Quarter Sessions

of Clearfield County, a large part thereof,.to wit 3536 fect, was
vacated, against the objections snd protest of petidioners, snd said
\;;cation, notwithstanding such peotest was &t December Term 1914
confirmed in due coursse. That ne part of said rocad where it
traverses the property of petitioners has been vacated, but the

whole thereof through such property has been permitted to stand as

a de Tacto as well as de jure road, for the use and convéniencelocfnthe
traveling public seeking to reach Otean School House, the road.to
Brisbin, and other places, points end roads therewith connecting or
thereto tributary. That on the > day 0f621%k23?15’ an opening
order was issued for the residue of said road remaining efter said

vacation proceedings and the actual opening thereof has been begun.

(6) Petitioners aver that the road as now laid out is of no use
whatsoever to them; is not a conveniente and is of no conceivable
benefit to them. That on the contrary it is a burden and an incon-
viéhdEvenience, They further aver that they mever would have
released their right to damages, but for the fact that the road as
originally laid out would have been a convenience and an aid to them
as hereinbefore set forth; and only upon the assumption that the
said road would become an established fact, and be actually opened in
due ﬁime for their use, would they have &=eounted ;ny such release.
Turther in this behalf they aver that they are seriously damaged

and injured by the said public road as it is now constituted, and
that theirrelease as aforesaid ig,without consideration, and to

require them to be bound thereby would be unjust and against good

morals.

(7) Petitioners therefore pray that the proceedings be opened
and that confirmation absolute of said road be set aside, that

their said release be set aside and stricken from the record, and
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that the proceedings be referred backJéither to the original
viewers or to a new set of viewers to consider end determine the
damages sustained by'the petitioners, and make report thereon;
and that the Court make such other orders as may be appropriate

in the premises, and will relieve petitioners under the circumstances

State of Pennsylvania )
55
County of Clearfield )

John Zakutney, being duly sworn accoiéding to law, deposes
and says tuat the facts set out in the foregoing petition are true
and correct.

Subseribed and Bworn to ) <)¢774§Z/ )L //;ideng
before me this /)"day ) 3 . s /.
VZ, ¢

of Asugust 1915




In the Court of Juartcer Session of Clecarfisld County.

In re. Petition
o. 4 Sevntomber Term 1912.
for & rublic loa&d
) ' Rule on Supervicors, etc.
in Voodward

Towrship

To the Honorable Singleton 3ell President Judge of the Court of

Cuarter Cecsion of r‘1e arfield County.

The Answer of illiem Phelps, 2. F. Henncsy snd Achisy F.
Martin, tre Foerd of Supervisors of .'oodwerd Tovnehip to the petition of
Joseph Petrusky and Stephen Zalutny, reepectfully renrscents:

Thet 1t Js true thet on the 20th dsy of Jennary 1914 an order
to open e2i? road was isgucd ont of the Court of Ouerter Sessions, &nd duly
gerved upon the respondents, and that cssid road has not been ovened; that
the recrcndante have been unable %o comply with the order of tre Court on
account of the unssfé conditions of the ground umon vhiekh said roed hes
been leid out; that the grouni hee¢ bacn underrines end is bepinning to
"ecgve In" making it dsngercus for worlman, as well ss teams snd pedestrisns,
end that part of the ssid ground kas “caved in" rince the original vetition
was filed, two yesre égo; thet after the rcad wse 1laid out a rejcrity of the
originel metitioners were disetisfied with its locstion and alsndonded the
proceeciinge, end that a petition for vaceting seid rosd, cigred by a major-
ity of the signors of the original petition wee presented to your Fonorsble
Court end viewers awpointed, and said petition filed to lo. Septémber
cecsions 1914.

The reswondsnte vpray that the raid vetition of Josenh Petrusky
and Stepken Zslutny be dissmiescd, and the lule discharged, at the cost of

the petitioners. And subrit themselves to trhe Turther orders of the Court.

Nl iorne
(P GIAL ...,
Lol pppontin
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Williem Phelve, P. ¥, Fenresy and Arshley T. Vartin coove

nemed being duly sworn sccording te lav seill tlst the frets contezined
in tlke ebove Arewer, erc true to the bert of their Fnowledgs and he-

Lief.
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