


IN THE OOURT OF QUARTER SBSSIONS OF CLEARPIELD COUNTY.

In Re: Application

e

«0f=
No.3, September Session, 1919,
Amos H. Westover for private
rogad in Chest Township, cross-
ing leands of David Lloyd.

a6 % 4% or o wu

Exceptions by David Lloyd to Report of Viewers.

And now, the 45_% day ot % , 4. D. 1919,

David Lloyd, by his Attorneys, Miller & Hartswick, excepts to the

report of the viewers in the above entitled cese and a8signs the

following causes or exceptions.

PIRST. The petition in this cese does not sufiiciently
designete the termini of said road, and is therefore invalid and

caén not support the proceeding had thereon, or the report of the

Viewers,

SECOND. The report of the viewers does not designate
with suflticient asccuracy the termini of said proposed road, snd is
ingufficient to support the subsequent proceedings, or the laying

out of said road.

THIRD. The petition in this case shows on its face tha t
the private road sought to be obtained is Tor the purpose of trans-
porting bituminous coal from the cosl bank of the petitioner over

and accross the lands of David Lloyd; that it would be the taking
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No.3 September Session,
1919.

In Re: Application
of

_”u>som H. Westover for pri- .
vate road in Chest Tovnship
crossing lands of David

Ll OM@ .

Exceptions on the psrt of
David Lloyd.

"
=

MILLER & HARTSWICK
ATTORNEYS AT LAW

CLEARFIELD, PA,

BALTIMORE OFFICE SUPPLY €D., BALTINORE




In the Court of Quarter Sessions of Clearfield County, Penna.

Private Road in Chest Township. No. 3 Beptember Sessions 1919

An this proceeding now stands the question i= one of power
to lsay out such a road. It is not disputed that the Act of May
17, 1901, 2. L. 259, by its language, authorizes such a road as
is here presented, but it is strongly argued and various authori-
Yier seem to give support to the claim that it was not in the
power of the Legislature to so enact and that this law is un-
constitutional at least as to facts like these. The system of
roads in Pennsylvania is one designed for the well-being, con-
venience and advantage of its people and 2 pért of that aystem
involves the opening and maintenance of private roade. Owing

to its mineral deposits the policy of the State regarding access
and transportation to market has been liberal, as indicated by
various Acts of Assembly. On the question here pending the
Legislature has spoken on a subject of general public interest
along the lines of the expressed policy of the State and this
Court will not hold smch an Act unconstitutional, except in a
clear case. We incline to the view that the Act is constitution-
fal, at all events it is not so clearly otherwiseé as to Justify
this Court in 30 holding.

Now, April 20th, 1920, exception dismissed, Report of
Viewers confirmed absolutely, and exception noted and bill seal-
ad to exceptant.

By the Court,




0. 3 Bepiember Cessions, 1919.

Private Road in Chest Townshinp.
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TO: Amos, H. Westover.
Ssir.

You are hereby notified; that the undersigned
viewers appointed by the Court of Quarter Seselons of Clearfield County
Pa to view and lay out a private road, leading from a point in the public
road leading from Wegtover to Ansonville, at a point nesr the residence
of S. J. Rodkey in Chest Township, to the 0oal bank of Amos H Westover
over land of David Lloyd, with the necessary ground for the turning of
WAgonB and teams at the sald coal bank, in Chest Township in the COunﬁ&
aforesald; will meet at the house of 8. J. Rodkey in Chest Township on
Thursday the 3I. day of July A. D. 1918 at ‘two o'elock p, M.
to attend to the duty assigned them; of which time and place all pa?ties
interested in sald road, either for or against the same will please take
notice. |

And that the public hearing required by the Act of Assembly and
the Rulee of Court to be held by the viewers in order to give all partiée
interested in the sald road, either for or against the same a chance to
be heard ty tho viewers, before the filing of their report in Court,
Will be held in the Arbitration Room in the Court House in Clearfield Pa
on Friday the First day of August A, D, 1919 at ten (10)otclock

A. M. when and where all parties interested in said road, either for or

against the same may appear and be heard. !
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7 VIEWERS.
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Now M J?lsm service accepted of above notlce.

, L o, Al __,7»[ &z/'



Toi~ sDavids LIoVdis .. :

Sir.  you are‘heroby notified; that tho un&ersignad gi%%%%ied'by the
gourt of Quarter Sessions of Clesrfleld County Pa 1o view and lay out &
privete reoad, leading from z point in the publie road, leading from ¥esto-
ver $0 Ansonville, gt & point near the residence of ¥¥ ¢. J. Rodkey in
Jhest Tawﬁahip, to ths Coal Pank of Amos H Westover, over land of Davig
Lloyd, with the necessary ground, for the turning of wagons and teame at
the #ald ¢oal bank; in Chest Township in the County aforossid; will nmset
at the house of S. J. Rodkey in Chest Township oa Thursday .-mha 3lst,
day of July A. D. 1819 at two (2)o’*clock P . M. t0 attond to the du—
iy assigned thems cof which time and place all parties ;nterested in said
road, elther for or against{ the same wlll please take notice.

And that the public hearing required by the Act of Assembly and
the Rules of Court to be held by ihe viewers in order to give &ll partics
interested in tne-sald rcad, elther for or against the same a chance t0 be
heard by the viewsrs, before ths fiilng of thelr revor: in court, will be
held in the Arbitration Room in the Court House in Clearfield Pa on
Friday the First (I) day of August A. D. 1919 at ten  o'clock 4. M.

when and whsre all parties interested in gaid road, either for or againét

the sameé may appear and be heard. ! /}?/
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T0:~ Jesse, I. Dale, H. H. Spenocer, and Austin Haney.
county Commissioner, of Clearfield, ¢ounty, Pa.

You ars hereby notified; that, the undersigned viewers appointed
by the Court of Quarter Sessions of (learfield Qounty. Pa: }o view and
lay out a private road, Leading from a point in the public road leading
from, Wesiover to Ansonville; at a point near the residence of S. J. Rod-
ke 1n Chest Township, to the coal bank of Amée H Westover; over land of
David Lloyd; with the necessary ground for the turning of wegons and tea—
ms at the Bald coal bank. In Chest Towmship in the County aforesaid; will
meet at the house of S. J. Rodkey in Chest Township on Thursday the
Thirty first = qay of July A. D. 1919 at two (3) o'elock P. M. to

attend to the duty assigned them; of whiwh time and place all parties in-
terested in maid road either for or against the same will please take noti

ce.
And that the puhlioc hearing required by the Act of Assembly and

the rules of Court to be held by the viewers in order to give all parties
interested in the sald road, elther for or against the sames a chance to
be heard by the viewers, before the riling of their report in Court, will
be held in the Arbitration Room in the Court House in Clearfield Pa on
Fridey the first (I)day of August 4, D. 1919 at 10, o'clock A.M

when and where all parties interested in sald road, either for or against

. /
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the same may appear and be heard.
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- VIEWERS.
Now 1919 service accepted of the foregoing notlce for the County

gommissioners of Clearfield County Pa.

X @ o Lorrers

Clerk.




Clearfield County, zs:

At a Court of Quurter Sessions of the Peace of the
County of Clearfield, held at Clearfield, Pa., in and

for said County, on the. Third __ ___ dayof
July. ..tn the year of owr Lord

one thousand nine hundred. ~inteen _ _

Judge of the sume Court: Upon the pelition of
NI Sl boitrercts—ofthe-Fawwnship of

Anog H,veatover

i said Condaebyy, sebfing porth thai__he lapors under g
sreat inconvenience Ior mant of 4 frivate losd to lead from his Coal
wine in Cheat Township t0 ths Puolic roal leading from Jestover to

Aingonville near the rasidence of B.J.Hodkey at Corner.. of said hodgey.

anda the line of Westover Hore, and Caest wownshlp. said road to poe laid
nut over lande of lavid Lloyd.

and therefore, praying the Court to appoint proper persons to view und
lay out the road between the points mentioned, whereupon the Court wpon
due consideration had of the premises, do order and appoint from and
among the County Board of Viewers .A.C.Eramsr. Z.D.billott.

Jas W Spangle. . e - .
who have been duly appointed by the Court and filed their oaths of office and
are duly qualified to perform the duties of their appointment with impariiat-
ity and according to the best of their judgment, are tn  view bhe ground
proposed for the said road, and if they view the same, and a majority of
the actual viewers agree that there is occasion for such road, they shal]
proceed, to lay out the sume, as agreeable to the desire of the petitioner as
may be, having respect to the best ground for a road and the shortest dis-
tance,in such a manner as to do the least injury to private property; and
shall make report thereof, stating particularly whether they judge the same
necessary for a public or private road, together with a plot or r‘draﬂ thereof,
and the courses and distances and references to the improvements throwgh
which the same may pass; (and wherever practicable, the  viewers shall lay
out the said road at an elevation not exceeding five dedrees, except ut the
crossing of ravines and streams, when by moderate filling and bridging the
declination of the road may be preserved within that limit,) to-the next Conrt
of Quarter Sessions to be held for the said County.

And if the viewers aforesuid shull decide in favor of locating a publie
road, they shall obtain from the persons through whose lands the said road
shall pass, releases trom any damages that may arise to them on opening
the same; but if the owner or owners of such land refuse to release their
claim to damages, the said  viewers shall assess the sume, taking into view
the advantages as well as disadvantages arising from said location; and
make report of swuch assessments; which reporé they shall in-like mann r
transmit to the next Court or (Quarter Sessions, with the draft or plot
aforesaid. In which said reports they shall state that they have been
sworn or affirmed according to law, and that due and legal notice wus
given of the time when, and place where, they should meet, to view and
lay out said road, and the time and place of hearing

" By order of the Court. X ng n_gell P.u, _
- .y Clerh.

.

v am



e

RETURN OF VIEWERS.

z&‘r//

To the Honorable the Judge of the Court of Quarter Sessions of the Peace for the County of Clear-
field:

We, the undersigned viewers, duiy appointed by your Honorable Court by the foregoing order,
from and among the County Board of Viewers who have.been duly appointed by your Honorable “
Court and have filed their oaths of office in the Court of Common Pleas of Clearfield County, beg
leave to report as follows:

That notice of the time of view and of the hemg day wasduly servedaccordmg to law upon

vl

the Commissioners ofogkggi% C§ ntyl DRI ., ; ATV
g an and 08 H 0B er the 0
David Lloyd the and that notices thereof were posted alor?g thg?ot'xte of'tl}?g

proposed road, that the said view would be held on the_31s day of__July )
A.D 19192, and the hearing to be held in the Arbitration room, at the Court House, in Clearfield,
Pa.,onthe Firet  dayof _August 1919  at 10,0'clock Ay M. That

the viewers appointed by the said order viewed the ground proposed for the above men-
tioned road, and that there were present at the view__besldes the viewers,; David Lloyd

the owner of the land over whose property passes and smog H Westover
the petitioner for the road and JLJ. Rodkey;

parties in interest. Thatthe hearing was heldin the Arbitration Room, in the Court House, at
Clearfield, Pa., on the__Tirst  dayof August, A. D. 191 94, when the following

appearances were noted: _AmO8 H Westover, Frank G conley, § J Rodkey, David

MoDonald, Ross Westover, Gurney Westover, David Lloyd, H F Lawhead,
S W Blakey, Wm S Lloyd. and Danlel Woods; ’

After the view and hearing above mentioned, the undersigned, KNd4MMMNMNMMM
viewers, do agree that thereis_ &R __occasion for a road as desired by the petltloner, and that the
same is______ neccessary for a IJ1"1Vate ==—==_ road: And having had respect to the

shortest distance and the best ground for such road we have laid out in such manner as shall do the
least injury to private property, and as far as practicable agreeably to the desire of the petitioner,

and do return.for___private 'gse the following deseribed road, to-wit: Beginning_1in the
township road, leading from onvill a point near the

residence of 8 J Rodkey in chest Township to the tipple of the coal
bank of Amos H Westover over land of David Lloyd as follows; running;

north, rive (5) ﬂggr_eet!. wgst_al_ng_llne_nt_lanLQI_S_LM_ng_
hundred and_sixty five (26 of M C Westover;
said roed being sixteen (16 )iﬂnt_ln_width for one hundred and sixty

five (165) feet When the eastern 11 0 give suffiocient gro-
und for the.turning of teams and wagons at the tipple of the ooal bank

runs north sighteen (18) degrees, east one hundred (100) feet to the
property line of lend of M ¢ Westover making the distance from the

eastern to the western line along the property of M C Westover fifty
five (55) feet including a strip fifty five feet in length by twenty
'five (25) feet in width on land of the said M C Westover, adjoining

landa of the said David Lloyd, nesessary for the turning of wagons and
teame at the coal tipple of the sald Amos H Westover as shown on the A

draft attached as part of the report, The emount of the land ocoupled
of the David Llo is along adjoining property line and

is less then one sixteenth( ;,/16)part of en asere; and the amount ocou~
pied on the adjoining land of M O Westover is less then one thirtieth
(1/350)part of an aore,
These proceedings; are under the provisions of the Act of Assembly of
May 17th 1801 P L page 259, to lay out a private road t0 a bituminous
coal mine with sufficlent surface ground on the intervening land for
the turning of wagons and teams. The question ralsed before the view
ers at the hearing, that the Aot is unoconstitutional gnd that the
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H does not in the opinion of the viewers sustain the point ra-

|
“ . \
| Proceedings can therefore not be sustained, whioch proposition|

however under the authodlties cited by the learned council

ised. The authorities referred to refer to other acts of
' Assembly and refer to tram roads and lateral Rallroads which |
. are only for the private individual benefit of the owners

| thereof and can not be used by any onekbdt'tﬁe bwnér theréof
‘and 1is therefore taking private property for the benefit of

i a private 1nd1vidnil which the Supreme court hold cannot be |
' done for the reason that a tram way or a lateral railroad is

fgohly for the owner and no benefit to any one else and is the-
ﬂrefore unoonstitutional and cannot be sustained; but the qu—-

. estlon has never been raised in reference to the act of 1901
, and has therefore never been decided unconstitutional.

It is simply an extension of the common road law of
1836 and the suppliments thereto which authorigzes the laying
giout of and construstion of private roads which the supreme

. Court has held to be necessary and therefore constltutional

In the case of Waddell Appeal 84, Pa,Rep page 90, %
%the Supreme Court says; The right of the Legislature to au—
thorize the construction of private roads over the land of
another, is predicated upon the fact that these roads over
the land of another shall be made to connect with a public i
hishwav or place of necessiyiy public resort; or with a priva-
. te road leading to a highway and the pPublic have an implied |
wright or license to use the same. i
} In 241, Pa Rep page 313 Justloe Elkins in delivering%
|

' the opinion of the Qourt says: That private roeds are sub-
'dect to be used by the rublic, in passing to and from land

‘eonnected with publio highways, and as a result the:.publie
have a use in the private way and upon this ground alone has
.thia right been sustaineds This is settled law in our Btate
ﬁand there 1s no disposition to question the soundness of it;
‘A private road is for the benefit of all parties at large.
And not only for the particular 1ndiv1dua1 alone who applies

'for the mame, tut all parties have free access to the same,
In the case of the Poland Coal Co case; 58, Sup, Court

Rep vage 3R23: Justice Henderson in delivering the opinion of
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NOTE.—In case of & private road, the release
-:aMe be mkmncgm in favor of the wnn_a_ozm.. for -_a
road. -~
' ¢
" Also, viewets will carefully note the number of
days employed and set the a.:c::n out at the ncon
of their, ..255

wméb.aﬁ.n %. .=§. ?Sl.m..m !.9&5 apaomo-
asseased by the original viewers, except so far as
the locstion may rn nrn:wnm by the reviewers,

N. Bi~Tf the ioéﬁ.n bélievie the parties are not
entitled to damages, taking ifito consideration: the
advantages as well as the disadvantages of the
road, they -will report 'to that mﬂmna
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No. . 3. 8ep%. Sessions, 1919
ORDER

To view. . e 1

road x.esmmmmvmm ........... use in the
township yest. vownship”

Clearfield County . Pa.._.

. Session, 19 19 ,
read and confirmed JNi. Si.
Road to be opened 83 \m&
wide, except where there is
side hill cutting or embanl:-

ment and bridging, there lo

be 16 feet wide.

Filed  99Ly S%:
tees $1.25 pard by —...
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