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I THE CCURT OF QUARTER SESSIONS OF CLEARFIELD, PA.

in $he matter of ) Road Docket No. I )
vrivete road in ) December Sessions )
Lawrence Townghip.) 1920 )

EXCYPTIONS TO REPORT.

Joseph McGoey and A. M. Liveright, trustvees, by thelr
Attorneys, Smith & Smith, hereby file the following except-
ions to the report of the Viewers in the above named case:

I. That the Act cf Assenbly ot May 17, 1901,
P. L. 260, under which this proceeding is had
is unconstituvionel in that it seeks TO
authorize the tsking of priyete property for
a private use.

II. Said Act of Assenbly cannot be given gideh- .
effect as to ausvhorize the taking of wnrivatve
property ror private uce.

I1I. The taking of privese droperty under vrivate
road proceedings can be zustained only where
& publicc use is made %6- appear; and so
necessity for public use of the proposed road
herein 1s snown.

Iv. The Petitioners herein have no right of
eminent domain under shich the laying out of
this road may be sustained.

V. The Viewers admitted testimony Tc show a pro-
posed or intended use of the Graham lands for
tarming wurposes, %t shaw one of the uses for
the proposed road; that such vestlinmony was
improper in this proceeding and cannot properliy
be used to sustain the tinding of Tthe Viewers
herein.

VI. That the course of said road, as lazid out by
the viewers inflicts unnecessary injury on the
vremises of the McGoey estate in that it fails
to use a rosd way already counstructed on said
estate thouzh being a part of its course and
lays out instead a new course through timber
lands and thereby unnecessarily destroying
growing timber& cutting the said lcGoey
estate lands; that such deparsure from the
road vway already constructed is unnecessary
and at a very slight advantage in distance and
arade. ‘

VII. That the amount of demage allowed to the
McGoey cestste sund to Clark«Bros. et al., for
whom A, M. Liveright is trustee is entirely
inadequate and insufficient to compensate
them for the dsmage done to their resenective
properties by the laying out of 3aid road.




VIII. That there is uo authority im lew for the

eppropriation of the already existing private
road over the lands of the MecGoey estate and

A. M. Liveright, trustee, for the purposes
set forth in this precieedimg.

Respectfully submitted,

M & di_us/
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In the Court of Quarter Sessions of Clearfield County, Penna.
In “e. Private Road in Lawresnce) No. 1 Vecember Term, 1920.

.

Tewnship. )

Upon a petition presented by Howard Wrigley and others
Viewers were appointed on November 2nd, 1920, who filed their
Report on December 6th, 1920, reporting that thére was a necss-
sity for a private road, which they proceeded to lay out and
state in detail in said report; and from the proceeding it would
appear that the said private road was upon lands of Clark Bros.,
A. M. Liveright, Trustee, and Ross A. Lambert and others, Joseph
McGoey and others, and the Amor C. Graham ZIstate and Bernice
Graham; one terminus is on the public road from Clearfield to
Litz' Bridge and the other upon lands of Amor C. Graham Sstate
and Bernice Graham at a coal tipple situate upon said lands.

The petition is by the Amor C. Graham JEstate and Bernice Graham,
and Howard Wrigley and John Goodrow, who appear from the petition
to be operating a coal mine on the lands of the Graham Istate

and Sernice Graham. Joseph McGoey and A. M. Liveright, Trus-
tees, filed exceptions, the first, second, third and fourth
practically denying the constitutionality of the laws authorizing
the laying out of such a road, the fifth going to the admission
of testimony bvefore the Viewers, the sixth that the location in-
flicted unnecessary injury, the seventh that the damages was in-
adequate, and the eighth denying the power to lay this private
road upon, in part, and already existing private road.

The last exception does not seem to have much weight.
Rearick'!s Private Road, 7 Superior Court 548. Nor can we con-
sider the fifth exception as to the admission of improper testi=-
l mony before the Viewers. The location of the road and the amount

of~ﬂamages is primarily for the Viewers and therefore we do not
7 ,N
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regard the sixth and seventh exceptions as being now effective =&
in the present proceeding.

This leaves for consideration the question raised by the
first four exceptions and which practically amount to a denial of
the power of the Legislaturs to autnorize the creation of such a
road, averring that i® is purely the taking of private property
for private use. Standing ondy upon the facts we would not re-
-gard this case as presenting any serious difficulty, as this is
a petition of the owners of certain lands for a private road from
their lands to a highway and therefore falls within the Act of
June 13th, 1836 and its amendments, particularly the Act of April
4, 1901, P, L. 65. The difficulty which arises exists because
the petition concludes: "They, therefore, pray your Honorable
Court to appoint viewers to view and la& out said private road
as prévided by the Act of Assembly of iMay 17, 1001, P. L. 259,
and will ever pray." No step has been taken in the proceeding
which would not be the appropriate step required in a petition
drawn under the amending Act of April 4, 1901, and, as we look
at it, the portion of the prayer which calls for a proceeding
under the Act of Mkay 17, 1901, may well be treated as pure sur-
plusage. Certainly the road here 1laid out needs no support
from the later Act. It is purely a road upon the surface, it
does not provide for turning ground upon the intervening land or
lands, and is for all practical purposes purely a proceeding as
an ordinary private road.

The constitutionality of the private road laws was set-
tled in Pocopson Road, 16 Pa, St. 15, and by many subsequent
decisions, and is not disputed, and, as stated, upon the facts
presented the law recognizes the right to lay out such a road
across the lands of the exceptants as was here done.

Even if the effect of the petition is to restrict con-




sideration here to the Act of May 17, 1901, the declaration of
the Legislature is plain and positive and ought not to be lightly
disregarded by the lawer Court. It is in keeping with the
general policy of the law of Pennsylvaniaﬁ?ith the needf’of
opportunity for the development of its mine ral resources , and
there exists no good reason that we can see why the owner of
minerals has not as much right in fact to have a private road
reaching that real estate as he would have to reach the surface
of his land, using that term in the ordinary sense, or for the
purpose of the removal of timber. We are unable to see any good
distinction, either in reason or in the law, between the road as
here laid out and the various roads which have been sustained by
the Court, and in the absence of any ruling by an appellate Court
denying the constitutionality of the Act of May 17, 1901, and we
may add that no persuasive opinion has been presented from any
gourt upon that subject, we decline to treat a law of such im-
portance as being unconstitutional.

The various exceptions are overruled, exception noted
and bill sealed to the exceptants, and the road is directed to
be marked confirmed ni. si.

By the Court,

e Rl S N




No. \ Decembar Sessiaons, 1920.

In Re. Private Road in Lawrence

Township.

OPIVION and DHECRIA.

i
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KNCG'Y ALL MEN BY THESE PRESENTS THAT WE Howard Wrilgley, John
Goodroy.farmnie S Granan and Berhdce Granam all of clearfield county Pa
are held and firmly bound unto gounty commissioner of clearfieldl courr
¥ in the sum of two hundred ($200.00) Dollars, lawful monsy of the
United States of America t0 be pald to the sald County Commissioners
thelr certain Attorney or asslgns; to which payment well and truly to

¢ be .madefgind ourselves, our heifs, executors, admilnistrators, and
every of them jointly amd severly firmly by thess presents.

SEALED WITE OUR SEALS AND DATED THE 18th day of Octobe\r A. D.
One thousand nine hundréd amd twenty (1920). "

#hereas the helrs of the said Amor ¢ Graham and Bernlce
Graham and Howard Waigley and John Goodrow, having filed a petition in
the court of Quarter Sessions of Clearfield County Pennsylvania for
the appointment of viewers to view and lay out a private road, ieading
from a point in the publiec road leading from Clearfield to Litz's Bri-
dge; over land of Clark Bros, A M Liveright and Ross Lambert and over
land of the McGoey estate to the boundry line of the land of mh
the heirs of the Amor ¢ Graham Estate and Berniee Graham in Lawrence
Townshlp in the county aforesald.

NOW the comdition of this obligation is such; that 1Ff the
above bounden Howard Wrigley John Goodrow /z-@’grsnan and Bezfliee
Graham or either of them shall pay .Or cauBe to be paid all the costs
of the proceeding in said case that the county becomefliable for in~
cluding the c0st of the viewers; -then this obligation shall become

null and void; otherwise shall remain in full force and virtue.

WITNESS OUR HANDS AND SEALS THE DAY AND YEAR ABOVE WRITTEN
%/MMW,@ (SEAL)
W 1 G oot g sEAL)

Sealed and delivered 7’2

in the presence of 7

. ‘gj
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In tae Court of Quartser Lessione of Clearfield County, fenna.
In Re. No. 1 Dacembsr Sessions, 1920.

)
Private Road in Lawrence 3
Township. ;

Now, Decembar 8th, 1920, it is ordsred thet this case
e placad uyposn the Arcwent List sna riotice given to the respec-
tive Counsel.

By the Court,




TO THE HONORABLE SINGLETON BELL PRESIDENT JUDGE OF THE

COURT OF QUARTER SESSIONS OF CLEARFLELD COUNTY PENNSYLVANIA:

The undersigned petitioners: Respectfully Represent.
That thealabor under great inconvenience for want of a private
road; to lead from a point in the public road, leading from
Clearfield to Litz Bridge about eight hundred (800) feet below or
south east of the barn, on the farm of what was formily James l
- ¥rigley now owned by Clark Brothers, A M Liveright RGSs Lambert
and others in Lawrence Township =m% Clearfleld County Pa:

Thence over the property of the sald Clark Bros, A M ,
Liveright and Ross Lambert about seven hundred (700) feet more or
less to land of the McGoey Estate. Thence over land of the
McGoey Estate about fifteen hundred (1500) feet more or less to
line of land of the Amor C Graham Estate and Burnice Graham at a
point about fifty feet south east of the spring on the land of
the said McGoey Estate to a bitwninus coal operation being opened
by Howard Vrigley and John Goodrow on the land of the sald Auor
¢ Craham Estate and Bu%%ice Graham in Lawrence Township in the
gounty aforesald. To enable the owners of the said lend and the
opersturs of sald coal to get their coal to market there being no
other outlet or way out to the Township road to get said coal to
market.

They tnerj;;¥ray your Honorable Court to aproint view-
ers to view and lay out said private road as provided by the Act

of Assembly of May the 17th 1901 P. L. 259 and will ever pray. j

Srestoyol Prpllogt E

M@é\%_ ém A
7N




w&ﬂa&:mwfﬁ&%ﬂ_

Clearfield county, SS.

Personally appeared before le /,%er /M

/{M /&%@n and for sald county /W
//715)(, MWT vho being by me duly sworn adcording to

law ‘“deposes and say that the facts set forth in the foregoing
retition are true and correct to the best of his knowledge and
belief,

Svrorn and subseribed tu before
e this the /S day of October

szg_l- %ﬁ_&;@_ 46/ W@{_ g S
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) “"RELEASE' OF DAMAGES
e . e._... Lo . P s

-_-M_xnnhl..all Men by these Preseuts, thdt 28 ‘the unders’i-gned owners “of lands
_through whichthe roadlocated by the. viewers, und er“the annexed order passes
for and in consideration of thé suni of one dollar to us respectively paid by

PIn - at and before the ensealing and delivery
r, ! N T o 2
iL reof mve remi. d releasod a,nd forever qmt‘-clazmed and do hereb Yy re-

P

.

all damag‘es that .may.arise_to.us res 9pectwel y by reason of the lacation and
...opening.of the said_roud, so tha,t neither we nor nny of us, Ror any person
_ el clazmmg under us, can or ma _/ heréafter ask, sue” for, demand; have or
recewve any damages for injuries arising or growmg‘ out of the location
and opewing of the road aforesaid. :

“Witness our hands and seals thts—day of

4. D. 191.. |
A ) //l'\
.

." ' BN
g SKAL )
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RETURN OF VlEWERS

To the Honorable the Judge of the Court of Quarter Sessions of the Peace for the County of Clear-
field:

We, the undersigned viewers, duiy appointed by your Honorable Court by the foregoing order,
from and among the County Board of Viewers who have been duly appointed by your Honorable
Court and have filed their oaths of office in the Court of Common Pleas of Clearfield County, beg
leave to report as follows:

That notice of the time of view and of the hearing day was duly served accordmg to ]aw Jupon
the Commissioners of Clearfield County and
other parties in jintgpest

4 notices thereof were posted along the route of the
proposed road, that the said view would be held on the . __3%rd day of._ Novemher
A. D 19RO, and the hearing to be held in the Arbitration room, at the Court House, in Clearfield,
Pa., on the 25rd day of Neegber ., 19130 ,at 1:300%clock P M. That
all the  viewers appointed by the said order viewed the ground proposed for the above men-
tioned road, and that there were present at the view Howard 7Wrigley, John Goodrow
for_the petitioners and Wallace Smith Esq.,Atty for protestants,
Ross Lambert and Jossph-Mc@osy property owners protesting

parties in interest. That the hearing was held in the Arbitration Room, in the Court House, at
Clearfleld, Pa., on the _ 23rd ___dayof Novembar ___ A.D.19130 , when the following
appearances were noted: ¢larence R.Kramer Atty for the petitioners, Wallace
Smith,Esq., Atiy for _prétestants,Bernice Grali,loward Wriglep,John
goodrow, Allen Wrigley, ,Emmett Laase, Albert oss Joseph Mciosy.

e o b o e e e R

After the view and hearing above mentioned, the undersigned, the majority of the said
viewers, do agree that thereis _____occasion for a road as desired by the petitioner, and that the
same is neccessary for a__Private. .. .. .- road: And having had respect to the

ghortest distance and the best ground for such road we have laid out in such manner as shall do the
least injury to private property, and as far as practicable agreeably to the desire of the petitioner,

and d0 return for. _Private . .. usethefollowing described road, to-wit: Beginning
W'&wy‘Q A v ;tim‘r “d 1 antd eld : . o 4
South 28°_East,One Hundred Sixty ssven (167) feel, ihence North 75°

Mmﬂmawmmmwm_smwug&‘_
Lor.tx,ﬂmeg {43) feet,*thme_smmuuasiﬁ_uinaw_(m set;
mgnc_-;_rﬂou&h 40° msm

East,One Hundrsd (. meww )
MMM%%WLWh

'Z?S.Q_Ea_t Two Hundrad (200) fast: thence South 160°30'East, Two

ol

except a saction One Hundrqd Fighty Three (18%\ feet long on tngdlgnds
MWMMM_MM 8




. ,.T0 Clark Bros, A, M, Liveright, Ross Lambert and Others

You are hereby notified, that the undersigned viewers, ap-
pointed by the Jourt of Quarter Sessions of Olearfleld countypa,
to view and lay out a private road, leading from a point in the
public foad, leading from Clearfield to Litz Bridge, about 800
feot below or south east of the barn on what used to be the Eiop-
erty of James Wrigley, now owned qV the 0lark Brothers, A, ¥, Liv-
eright, Ross Lambert and others. Thenoe over the land of the sald
Clark Brothers A, M, Liveright and Ross Lambert and others, and
land of MoGoey estate and of Berenice Graham and the
heirs of the Amor ¢ Graham Estate, in Lawrence Tawnship; to the.-<
Coal Bank of Howard Wrigley and John Goodrow, on land of the said
Berenice Graham and the heirs of the said Amor 0 Graham Estate,
which sald road t0 be laild out is about 2300 feet in length, in
Lawrence Township in the County aforesaid, will meet at the Barn
on the farm of the said Clark Brothers, A, M, Liveright and Ross
Lambert; in Lawrenoe Township, on Tuesday the 23, day of November
A. D. 1820 at nine (9) o'clook A. M. t0 attend to the duty of the-
ir appointment, of which time and place aforesald all parties in-
terested in the said road will please take notice.

And that the public hearing as required by the Act of
Assembly and the Rules of Court, to be held by the viewers, in or-
der to give all parties concerned, sither for or agalnst the lay-
ing out and granting of said private road a chance to be heard by
the viewers before the filing of their report in Court; will be
held in the Arbitration Room in the Court House in Olearfield Pa,
on Tueeday the 23, day Of November A, D, 1920 at one thirty (1.30)
o'cloock P. M. at which time and place alllparties interested in
sald road either in favor of or agaifiﬁégﬁe same may attend and be

peure. ]
OBL,
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70 T, Ry WEIMER, JESSE, E, DALE, AND, M, L. FARRELL.
COUNTY COMMISSIONER OF CLEARFIELD COUNTY PA.

Notice is hereby given; that the undersigned Viewers, appo-
inted by the Court of Quarter Seesions of Clearfield County, Pe-
nnsylvania to view and lay out a private Road leading from a point
in the pnblic‘rOad, leading from Olearfield to L1tz Bridg, about
800 feet below or south east of the barn on what used to be the
property of James Wrigley, now owned by the Clark Brothers, A, M,
Liveright, Ross Lambert and othere. Thensce over the land of the
sald Clark Brothers A, M, Liveright and Roee Lambert and others
and land of McGoey estate and of Berenlce Graham and the
helrs of the Amor C Graham Estate, in Lawrence Township to the
goal Bark of Howard Wrigley and John Goodrow, on land of the said
Berenlice Graham and the helrs of the said Amor ¢ Graham, Estate.
Which said roed to be 1lald out is abont 2200 feet in length, in
Lawrence Township in the County aforesaid, will meet at the Barn
on the farm of the said Clark Bros, A, M, Liveright and Roes Lam-
bert; in Lawrenoe Township, on Tuesday the 23, day Of November A,
D. 0920 at nine (9) o*cloock A. M. to attend t0 the duty of thelr
appointment, of which time and place aforesaid all parties infer—
ested will please tale notice.

And that the public hearing as required by the Act of

Aesembl& and the Rules of gourt to be held by the viewers, in or-
der to give all parties concerned, either for or ageinst the gran-
ting afd laying out of said private road a chance to be heard Ly

the viewers pefore the filing of thelr report in Court; will be held
in the Arbitration Room in the Court House in Clearfield Pa on
Tnesday the 23, day of November A, D. 1930 at one thixty (1.30) celrck
P, M. at which time and place all parties interested in sald road

and be heard. S

elther for or against the same may aibg
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TO McGoey, manager of the MoGoey Estate

You ‘are hereby notified that the undersigned viewers apoo-
inted by the Court of Quarter Sessions of (0learfield County Penn—
Bylvania to0 view and lay out a private road, lesding from a point
in the pudblio road, leading from Clearfield to Litz Bridge, about
800 feet below or south east of the barn on what used to be the
property of James Wrigley, now owned by the Clark Brothers, A, M,
Liveright, Ross Lambert and others. Thensce over the land of the
sald Clark Bros, A, M, Liveright, Ross Lambert and others, and
land of McGoey estete and of Berenlce Graham and the helrs
of the Amor C Graham Estate, in Lawrence Township, to the Coal
Bank of Howard Wrigley and John Goodrow, on land of the said Bere-
nice Graham and the heirs of the said Amor ¢ Graham Estate;

Which said road to be lald out 1s about 2200 feet in léngth,
in Lawrence Township in the Gounty aforesald, will meet at t;le
Barn on the farm of the said ¢lark Brothers, A, M, Liverightiand
Ross lambert; in Lawrence Township, on Tuesday the 23, day ©of Nov-
ember A, D. 1920 at nine (9) o'oclock A. M. to attend to the duty
of their appointment, of which time and place aforesaid all parti-
es interested will please take notice. \

And that the publio hearing as required ty the Act of
ABsembly and the Rules of Court to be held W the viewers, in or-
der t0 give all parties concerned, elther for or against the lay-
ing out and granting of said private road a chance to0 be heard by
the viewers before the flling of thelr report in Oourt; will be
held 1n the Arbitratkon Room in the (ourt House in Clearfield Pa
on Tuesday the 23, day Of November A. D. 1920 at one thirty (1-30)
o'olock P. M. at which time and place all partlies interested in

sald road, elther for or against the same may appear and be heard.
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RELEASE OF DAMAGES. |
n
|

KNO¥W ALL MEN BY THESE PRESENTS: That we the undersign-;
ed owners of lands over which the private road, as laid out by the'
viewers on the annexed order attached; That for and in considera- |
tion, of the benefit derived by the construction of sald road to
the aforesald Coal Bark, have remised, released and forever quit~ |
" claimed, and do hereby release and forever quit-claim, all damages
that may arrise to us respectively, by reason of the laying out |

.econstructing and opening of sald private road,; and that we, nor

‘any person claiming under us can Oor may hereafter, ask, sue for ‘

demand, have or recelve any damages for injuries arising or grow- |

ing out of the laying out or construistion of sald road.

|

witness our hands and seals, this the 23d, day of Nov-

ember,A,D. 1920. v{mc{j‘%ﬂw( SEAL)
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