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' 70 THE HONORABLE THE JUDGE OF THE COURT OF QUARTER
‘ SESSION oF THE COUNTY OF CLEARFIELD. . ’

¢

Your undersigned petitioner who- is 8" resident of

the Townshi of Sand ’ Clearfleld COunt Penns 1vani , - respect-
- fully showegh Te. T v 8 P

hat he .is the owner of cer ain real esta e gitu-

“ate in the gaid Townsh 0f.Sand lea leld Count N
-consi 3% o?’a arm coggaxnlng aldu g %i wocacre whicﬁ 1s 777 b
Jbounded on ‘the - Nort by lands 6f Thomas’ ong and~8180°S.. Jde- ERRR
Schrecongost;nonuthe Eastfb¥n1ands«of «Johh~andv-Geoxrze; Kotxbauer~¢=' A

on ‘the South by William Utzin

ger, and on the Westfby lands‘of R
S. J, Schrecongost' )

That - thvough sald lands extending in a %eneral North

Iand South line, is a public road formerly gar of the.system of

- .gu blic roads of the said Township of Sandy some ears o,

{ Act of Assembly ‘was made-a ¥e§ f the Primaﬁg Sys em of Stadte -
e

¥¥%§§agfsgggl ggga%ghRoute ?i?ty- 18 8.part ‘of that

.

\ Phat ‘some' time since the said State Highway Defart- :
ment by contract with Johnston & Xéamns hsd a art of h% ga :
%hway improved by laying thereon a.cement eu face and tha

d: roadway. end land adgacent has been underlayed with pipes for

s

That-at the point where the l%ne between the Pown~' "~ -
ships of Brady and Sendy eross the said, sta % hway_ the said i ‘
COmmonwealth of Pennsylvanis hds csused’ to be 18id a large drain
B pe_across the: sai% road and ‘into the % ige or drain there

a8 been ond cte& he waters of a cons owi pin rom -
owe across

- pad salg %zingerd{ann§e§rom ea?dsg%% e ers rme nge across

the sai ighway: and agein on. other lan og sald Utzi ey and
eventuall ound their waE Anto . en z Run ut since sald ime ..

=been:m tﬁﬁnwat rs= rgmﬁsaig gggi

r accu omé
ave been. diver ?an .0f your: pe%n%ione Kic%

Y
valuable, - armi lands and have caused much demege* fhereby and that

igghp%%ggﬁg Y%catiggtinge as long 88 tbe said drainagaﬁptpe' 8 inh,

"r‘ Ny L, o ,.ﬁ oy
R ‘That -s& d Wotk has b en-doner within- ne ear 1ast
‘ past and that gg%r pe % %oner -has- %rled from time g -to° make
8 1emen or:said dame, e with the COmmlssioners of " |
County of Clearfielad, elieving that Jthe county-of Clearfie31,v1 A
le for aamage doné him by reason-of saidrimprovement of:%

et A et geglgegegeegm b;e;fggg,fgct;;getgg- :
fonre mag. PES ﬁiiniggag 7se oﬁagfmsg 3:¥er] ag Tofpe.”

e -an prov%de

resa ill
ever_prey. ';.
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,-Clearfield COunty OSS, . o . :
o ':Pennsylvania S ' S e : o
. Before me, & Notary Public duly comm1831oned in and.
for the County of Clearfield, personally came Ji M. Askey,
who by me being duly sworn according to law deposes and says

, , that. the metters set forth in his foregoing petition, are
La,:;m¢=,;,.mzwttue and’. corroct t0.the-best:of -his-knowledge and. belief o »owianmd

i - ‘Sworn and’ subscribed before me this gseventeenth day of
- L . October A. D 1921.
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L My eommission hxpires May . _ /
Sz , 1923, - | A
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I tiff presented a petition praying the: appeal be quashed for’

A

“In the court of ouarter SBSBlOﬂS of Clearfield CountJ, Penna.

- ! . Y e 7

In. Re. Assessment of damages f'No._lz December Sessions, l92l.

 to .T. M., Askey— )

4

- ¢ . . i -
lad N -

J. M. Askey presented his petition praying for tne ap-;

pointment or viewers to assess damagee caused to reel estate of

- - ‘-.

the petitioner by the construction of a part of that portion of
the primary system of state highways known as Route 59, in this'
After setting ot the existence through his 1and of”

this highway, he“averred "The'state Highway Department had a

regard.'

. -~

part -of this said highway 1morovedhby laylng thereon a cement

-

'~surface afid- that the said roadway and land adJaoent has been :

underlaid by pipes for drainage, that at the point where the

line between the Townships of Brady and Sandy crosses the said

s . iw -
4

State hichway the said Commonwealth of Pennsylvania has caused

3
-

to ba laid a large drain pipe across the said road ‘and 1nto the

;

D

said pipe or drain there has been conducted the waters of a con-

4 stantly flow1ng spring fromvlands of William.Ut21nger which ";

said waters formerly flowed across the - said Utz;nger lands from
sald spring and from thence across the said highway and again on

i [ 1 ¥! . 4‘. ’ b

S -1 ¥

Pentz Run, but since sa1d improvement the waters from said

"4

spring have been diverted from tneir accustomed channel and" by

said drain pipe have been diverted to lands of your petltloner

causzng great damage" In acoordance w1th the petition—Viewers

.t'M..

qere appointed who reported on April 24th, 1922 and. on July

24th 1923 no’ appeal having been taken or exceptlons filed the

Report was confirmed. On July 25th, 1923 the County appealed

from the award of damages, and on September Sth, 1923 the Plain-'.

v
5

reasons apparent on 1ts face. On November léth 1923 the Countv

. V- "
- . . - - b

other lands of said Ut21nger and eventually found their way into -




'

V for the benefit of the people at large*

,so by express.enactment“,

1w,

l. N
L

- %

made a motion to quash all thexproceedings in the case "for the

- - ) =

reason that theretwas no jurisdiction in road V1ewers to award

“

damages and no Jurisdiction 1nvth1s court to try said case for i

I 1

damanes "» At Bar it was explained that this means-that 3&1 on .

r

the face of tne petition there was no Jurisdiction in thssqaur-

-

ter se551ons cout to app01nt viewers or to proceed whatever in

o

L.
) *
- f 3

- EY -
-r - p «

this matter.'

_— a o

Assuminv the facts to be as set out in the petition and

PP

tne report of the Viewcrs, it appears that the water was diverted

M g-u

- -

fromlits natural channel and thrown up0n_the lands of the pet1-~.

~ -
- . -

tion T, and had tnis work of- construction been done by a. town-
ship under the rulings of the!Appellate ”ourts the petitioner'

The pending question, how-'

e

would have a right to compensation.

EIE

: ever, is uhe ribht to conduct the present proceeding. and while;

we ‘are personally sntixely 1n accord w1th the spirit of Justice

¥

which was - 1ndicatsd in Allison vs Biglow, 68 Penna. Superior

Court 219 "There is certainly nothing in the 1aw or spirit of

*

the Constitution to prohibit a legislatlve enactment that the.

state itself 1n the construction of great public 1mprovements

VI

should not respond to

+ t -

-

the same liability as is 1mposed upon the great municipalities of |-

the commonwealth through whose agency the government of the State‘.

is exercised"- and while we personally feel that a great inJus-

» - et
. e

tice 1s being done tor property owners by injury to their proper-

¥
ties ny change of grade, diversion of water flowage and the,
maintenance upon thelr lands of open and other drains. we are’
bound by the law and unless there is a, legislative enactment

rendering the State liable damages cannot be- awarded 1n the

~ -

manner here attempted. The Suprsme court has said
wealth in the construction of public highWays is in exer01se of

its Sovereign authority and nevr liable for. damages unless made

The "Acts of Assembly underfwhioh"

"The Common- - |-




Lorea

A this’ petition is presented have been exhaustively examined in -

ﬁthe supreme court in 265 Pa St 369 Both of the Appellate

‘ stated "that the v1ewers were Witnout Juriediction to assess

” bl

'_against the Commonwaalth except by Virtue of some positive Act s
o of the Legislature. ' The finding of the Appellate Courte is S

we re Without Jurisdiction to- assess damages °we can do ho Iese;- ,

‘ Jurisdiction would move. us to quash this proceeding after all the

'expenses have been incurred and we are perfectly clear that this
§ommon Justice 1o, pay the costs ‘and expenses.- o J

"Fxception noted and bill sealed to petitioner.

Yty ..

-
1

- . - -',, L * PR ’ : ,A
o 5.

istate Highway Route No.,72 J1- Penna. superior Court 85 and by L

courte have held that. unless there is ‘an actuar taking of a ﬁert ;

- 2

of the land of the petitioner by the construction of the highway °

the proceeding cannot be sustained and it has been positively

Ldamagee", and these courts have held that the: proceeding by which“

a -, I‘ "
damages payable by tne county may be assessed is. restricted to'
thoee cases "wherein a’ change of existing lines and location is

necessary"- The onstruction in this case is not done by the R

Kl

‘an Act of tne Legislatuxe has imposed liability upon it.‘ The

ey,

reconstruction is by the Commonwealth of Pennsylvania and there

is no means known to uee by whi ch’ ‘any proceeding may be had f,

‘? "

LA

binding upon ~us. and as they have~expxessly found that the viewers«_

- - +

than obey their mandate.. LT ;."‘: - :: o .l .

We may add however, that nothing short of a want of

petitioner should not have these costs imposed upon- him. The

“ounty haVing sat Silent while the proceeding went on, ought in

Vow. November l7th 1923, the proceedings had to No. 12'

)ecember SeeSions, 1921, are quashed for want ‘of Jurisdiction.

By the Court,

t i

’ COunty of clcarfield and- the county is only liable at all because»'
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