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In the Court of Quarter Sessions of Clearfield County, Penna.
In Re. Private Road in ) No. 8 September Sessions, 1924.
Bigler Township. 5 Exceptions to Viewers Report.

Upon petition being presented Viewers were appointed to
view 21d report on petition for private road. Exceptions were
filed to the confirmatiog of the Viewers Report, the exceptants
assigning eight reasons why the report should not be confirmed.
The third and fourth reasons assigned were abandoned. There is
no merit in the second, fifth, sixth and eighth assignments, and
there would be no useful purpose in discussing the same. That
leaves for consideration the first and seventh exceptions.

The first exception raises a question that the road awarded
is not described in the Report. An examination of the Report dis-
dloses that this contention is correct, althougnthere id attached
to and made a part of the Report a print containing an actual
survey of the road as laid out, giving metes and bounds and direc-
tions fully. This meets the Tequirements of the law as to suffi-
cient identification; However, it would be good practice for the
Reports of Viewers to have in addition to the print a description
of the proposed road.

The seventh exception raises a question that the View and
Report not having been made to the Term to which the appointment
was made and the .powers ofvthe Viewers not enlarged, that the
Report should be set aside. There is no force in this contention.
If 2ll other matters were regular, there is nothing to prevent
the Coart of its own mdtion in correcting this harmless oversight.

This disposes of all the exceptions raised and if this was
all this case presented the Report would be confirmed. However,

an exaaination of the records and Report of Viewers discloses that

the land over which the proposed private road was to be laid out




is subject to a life estate with remainder in fee; that there was
no notice given to the holder of the fee or any one legally
authorized to represent them of this proceedings to view, etc.
The Viewers apparently felt that if the duration of the rights to
a private road were limited to the time when the life estate
ceased to exist, that notice to the remaindgrman would not be
required, possibly on the theory‘that the remainderman would not he
affected. It is apprent that such a2 conclusion is not sustain-
able. The Act of Assembly provides that notice must be given to
all parties in’interést in the property that is to be condemned,
notice to all the parties whose rights in the property may‘be
affected, and it would be hard to concieve who would héve a greatdr
interest in a property or whose rights could be more seriously
affacted by condemnation of land than the holders of the fee.
A prerequisite to jurisdiction 1s notice. Having failed to give
notice to the owners of the fee the Viewers could not act. Ihere~
fore, this View must be set aside and dismissed.

Now, December 19th, 1925, Viewers Report is dismissed at
the costs of the petitioners, the Lena Cgal Company. Exceptions
noted and bill sealed to.the petitioners.

By the Court,




No. 8 September Sessions, 1924,

In Re. Private Road in Bigler

Towaship.

OPINION and DECREE.




IN THE COURT OF QUARTER SESSIONS OF CLEARFIEIP COUNTY, PENNA.
In re; Petition for :

Private Road in Bigler

*s se we ae

Township,
PETITION.

To the Honorable A,R., Chase, President Judge of said Court.

The petition of the Lena Cosl Company respectfully
represents;- '

That it labors under an inconvénience for want of a private
road leading from the public road connecting the villasge of
Smoke Run and the village of Beccaria, in Bigler Township, Clesr-
field County, Pennsylvania, at a point near the Smoke Run Stati 01;
of the Pennsylvanis Railrmad Company, and running thence a
distance oi about five hundred teet along a roadwsy now existiné
and across the land of Otto Ball to a point where said foadwa& |
now existing enters the lamd of the Joim Beyer Hstate, the coal
under which is under lease to the peti tioner; all of said rosd
hereby petitioned for b-e‘ing in the Yownship of Bigler, Clearfield
County, Pennsylvania,

That the said roadway now existing is not a public road
nor is the same a private road which the petitiaer has ary legal
right to use, but that the use of said roadway has been permitted
since the year 1916 by the owners of said Otto Ball property until
within the past three mmths; that said roadwsay connects with s
roadway upon said John Beyer Estate pr operty which leads to the
tipple and mine of the petitioner, and also to certain houses
ovned by the petitiomer and in which three different families
live; that by reason of the closing of said roadway your petitioner
and its tenants have no outlet from teir property to said publie .
road and railroad statione

YOUR FETITIONER THEREFORE PRAYS THE COURT to appoint proper
persons to view and lay out the road above prgyed for according
to law, IENA COAL COMPANY :

ii2§%¥%f::::=— ~ Ll By ,/éZ§?<<{§%j gZaFr«/a4L//f///’y

Secretfky and Treasurer President




STATE OF PENNSYLVANIA
COUNTY GP CIEARFIETD . |

R.H. Sommerville, Secretary and Treasurer of the Iens Coal
Company, being duly sworn according to law, deposes and says that
the facts set forth in the foregoing petition are true and
correct, and thmt he is duly authorized by the Board or Directa s

of said Corporation to file this Petition and take this afiidavit,

Sworn and subscribed before me /8 W e,
K"’ .-

this - day of August, A.D. 1924,

O D D uibipin
Wy Commansion e oo (g SN M7 %
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O R DER.,

AND NOW August , 1924, upon presentation of the
above petition and due consideration thereof, the Court hereby

appoints .

and viewers, to view tne gr ound
proposed for the said private road prayed for, and if they agree
that there is occasion for such road, to proceéd to lay out the
same agreeably to the desire of the petitioner, having respect
to the best grouni for a road and the shortest distance, and in
such a manner as to do tﬁe least injury to private property; said
viewers to make report of their proceedings to the next Court of
Quarter Sessioms ard to furnish with said report a plot or
draft of said road and the courses and distances, together with
the improvements through which it may pass; and to assess'the
damages to any person or persons whose property may be taken or

injured by the laying out of said rosd.

By the Court,

President Judge.
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1IN THE COURT OF QUABEER SESSLONS OF CLEARFIELD COUNTY, PA.

In Re Private Road ) : ,
No. 8 September Sessions, 1924,
In Bigler Township )

EXCEPTANT'S BRLEF

FIRST, That a report of viewsrss which does not describe the
termini of a roasd will be set aside upon exception taken .
""Bean's rosd 35 Penn., 280
Rogd in lower Merion, 58 Pa, 66,
Ward Vs. Letzkus, 152 Pa. 319,
SECOND, TWhere the petition for the view desigmates inter=-
—mediate points, the report of the viewers will be set aside
upon exception.

yot 183 110 1% 5%

Road in lower Merion, Supra.
McConnell's Mill Road, 32 Pa., 285,

THI RD, The remote end of the pfivate road swarded must emd
in gnother Private Road or in a Public Highway.
Act 1901, P, L. 65.
Sandy Lick Creek Road, 51 Pa. 94.
Killbuck Private Rosd ® 77 Pa. 39
FOURTH; The viewers have no power to limit their grant of
a privete road to the duration of a life estate. Their provinee
i3 to grant the prayer of the petition or to refuse_it. The |
termination of the petitioners rights in a privaete road is effected

by s petition and view to vacate,

Aet of June 13, 1836, P. L. 551, Sect. 18, cited
in pepper Lewis Digewst of St, Col. 6576.

<h4¢;jé§§§£?2;: i .
7 C LEE sl




FLFTH, The powers of5the viewers cantinue only until thq
term of Court following their sppointment. A continuance not
granted at or during the term to which the report is returnsble
is without validity. o

Road in Menheim Township, 80 Superior Ct. 581
No order appears in the records of this case

continuing the powers of the viewers,

7

Respectfully submitted;

Attorneys for the Exceptant,



In The Court of Quarter.
Sessions of Cleartield Co,
Ps. No. 8 Sept. Sessions,
1924.

. IN RE PRIVATE ROAD
IN BIGLER TOWNSHIP

EXCEPTANT 'S BRIEF

KRAMER & KRAMER
ATTORNEYS AT LAW
CLEARFIELD, PA.




1IN THE COUR? OF QUARTER SESSIONS OF CLEARFI ZLD COUNTY, PA.

In Re Private Road )
No. 8 September Seusions, 1924.
in Bigler Township. )

EXCEPTIOHS TO VIEWERS' RZPORT.

Now, August LfZZf’1925, exceptions are filed to the above

report of the viewers, as follows:

FIRST, That the private road awarded is not described in

the report.

77 51COND, That the owner of the land is not named in the

report.

L~ THIRD, That the remote end of the private road is not in

8 public highway,

U~ FOURTH, That neither terminus of the private road is at
a dwelling house, plantation, coal mine or other legal destination

of a private road,

| ib//EiFTH, That the private road awarded runs along an existing

[

roadway.

SIXTH, That the petition sets forth more than the two termini
of the road prayed for, attempting to designate intermediate points

also.

Seventh, That the powers of the viewrs hag epired at the



time their report was filed.

EIBHTH, That the viewers have no power to limit their
grant of a private road to the duration of a life:estate, and

Such & limitation rends the report null,

_ e B Meurt

~ AtTormeys Tor Otto Ball.



In the Court of Quarter 3ess
of Clearfisld County, Pa.
#0. 8 sept. Term, 1924,

1n Re Private Road in

pigler Township.

Ixceptions to report of
vViewers,

ATTORNEYS AT LAW
CLEARFIELD, PA.

ons’
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" That the s$aid roadway now existing is.noi a public road nor is the
same a private road which the petitioner has:any legal right to use, but t
that the use of said roadway has been pérmitted since the year wam by
the owners of said Otto Ball property until within the past three months |
that said roadway connects with a roadway c@os\mmwa John Beyer Estate <
property which leads to the tipple and mine of the petitioner, and‘also to
certain houses owned by the petitioner and in which three different families
live; that by reason of the closing of said roadway your petitioner and
its tenants have no outlet from their property to said public road znd’
railroad station.

r




RETURN OF VIEWERS™ ..

%

<3 g -

To the Honorable the Judge of the Court of Quarter Sessions of the Peace for the County of
Clearfield: '

We, the undersigned viewers, duly appointed by your Honorable Court by the foregoing
order from and among the County Board of Viewers who have been duly appointed by your
Honorable Court and have filed their oaths of office in the Court of Common Pleas of Clearﬁeld
County, be leave to report as follows:

tﬁ&'ﬁt‘f‘ of the time of view and of the hearmg day was duly ser\_red according to law
upo WC WAl Pee, County—amd Be oo womd of the Township of
Bigler and that _ : three notices thereof were posted along the route of the )
proposed road, that ‘the said view would be held on the 3lst day of Decembor
- A D 19247 and-the- hearmg to ‘bé* held in-thé Arbitration Room, at the CBurt Housé; in Clear-
field, Pa., on the_-_2nd dayof __ January = 1926 attLo clock¥s M. That

i

three viewers appointed by the said order viewgd the ground proposed for the above
mentioned road, and that there were présent at the view John Miller, Supt. of

Lenan Coal © ' 1 end 2, A, Copenhaver

f
!

parties in interest. That the hearing was held in the Arbitration Room, in the Court House, at
Clearfield, Pa., on the 2nd day of Jap_nary A.D. 1928 , when the following

"appearances were noted:We Wallsoe Smith, Esqg. Attorney, Jamea Gray, Pres.

-and John Miller, Supt. of Lena Coml Co. patitioner, with Geo, A,
= coupt Aaron Imler, Frank Belin Mike Vancos, witnesses;
C. R: Kramer, -Esq., with Otto Ball, A. L. Ball and J. A.

- Copenhaver; - All eworn,-examined and cross-examined by counssel

After the. vile':%v.and hearing above mentioned, the undersigned, the majority of the said
occasion for a road as desired by the petitioner, and that
necessary Tor a_— T REIFRtgivad T ANA T HAVIing"had 1ESpect to the T “
shortest distance and the best ground for such road we have laid out in such manner as shall do

viewers, do agree that there is

* e s v T —a

the least injury to private property, and as far as practicable agreeably to the desire of the
petitioner, and do return fqrnﬂmﬁmy_ﬁo_ﬁiv'ﬁé’ the -fe&gmnéldescnbed road, to-wit

Popimmme W further f£ind that the yoad herein desoribed and now
existing is not a publio road nor is the same a private road which

the petitioner has any legal right to use, but that the use thereof
has been permitted since the year 1916 by the owners thereof until
the summer of 1924: that the said road connests with the road upon

the Beyer Eastate whioch leade to the mining overation of the peti-
tioner, and also to cortain dwelling houses in which three families

live; that MoCully, Broberg & Imler are the owners of a coal mining

overation over which road their output was hauled by wagon or tmok,
and that it is the easily accessible outlet of the Mike Vancos farm;
that the present road was constructed and built by the late c. C.,
Ball, deceased, and sons. The aquestion of the title to sald premises
and the interest of Otto Ball therein smd thereto having been ralsed,
hearing oontinued until Jamuary 16th, 1925 at 10:30 A. M., by agreement :
of parties in interest.

At the mdjcurned hearing, Jsnuary 16th, 1926, there

! a,. Attorney for petition, J. B. MoGrath,
Es;.. Attorney for Otto Ball, and H. B. Hartewick, Esq., Attorney for
the Executor end Trustee of the C. C. Ball Estate, :

Otto Beall racnllad, examined smd eross-examined, and

_amount of $1760.00 as follows:
Cost of bullding present road, $1500.00
Removing Fence 200,00

50500 81760400 ———
’ _—-————————
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Cleacfield County, ss:

At a Court of Quarter Sessions of the Peace of the County of
Clearfield, held at Clearfield, Pa., in and for said County, on
the 15th ﬂny of August ]

in the year of our Lord one thousand nine hundred
twenty four )

: CENA—COAL COMPAXY
Judge of the same Court: Upon the petition of suudrysin-

habitauts of the Townsth of Bigler

- in said County, setting forth thet__1%t lebors under gn incon-
venience for want of a brivate road leading from the public road connecting the
village of Smoke Run and the village of Beccaria, in Bigler Twp. at & point near
the Smoke Ruh 'Station of the Pennsyl vania Reilroad Company, and running thence a
distance of about five hundred feet dlong.a roadway now existing and across the
land of Otto Ball to a point where said roadway now existing enters the land of
the John Beygr Estate, the ccal under which is under lease to the petitioner;
all of said road hereby vetitioned for being in the Twp of Bigler.

« and therefore,- praying the Court to appoint proper personsto - wview and lay out the road - -
between the points mentioned, whereupon the Court upon due consideration had of the premises,

doorder and appomtfrom and ¢ among the County Board of Vlewers JOHN. SCOLLINS" 1, Esq.,
Harry Reese and James Spangle

=

5 v -

who have been duly appointed by the Court and filed their oaths of office and are duly quali-

fied to perform the duties of their appointment with impartiality and according to ‘the best of

their judgement, are to view the ground proposed for the said road, and if they . view

the same, and a majority of the actual viewers agree that there is occasion for. such road

they shall proceed to Zay out the same, as agreeable to the desire of the petitioner .as may,

be, havzn respect to the best ground for a road and the shortest dzstance. in such a manner .

as to do the least injury.to prwate property; and shall make report thereof stating parncularly .

whether they judge the same- necessary for a public or private road, Logether_ with.a _ plot or

draft thereof; and the courses and‘disza.n_;ces,and references to the improvements through which

the.same may pass; (and wherecver. practicable, the viewers shqll lay out the said road at

an-elevation not exceedmg five devreess, except at the ¢rossing of ravines and streams, when

by moderate ﬁllm and br Ldgmg the declmatlon of the road may “be pr esen,ed within that

limit,) to the next Court of Quarter Sessions to be held for the'said County. "+ = &% '
: ’ And zf the  wiewers ajoresazd shall decide in  favor ‘of locating a publtc road, they

shall obtcun Jrom the persons through whose lands the said road shall pass, releases Jfrom any

damages that may arise to them on opening the same;.but Lf the owner or owners of such land

—_—— .\,..‘T.efuse, to.release their claim to damages, the said viewers shall assess the same, tahmg into

view the udvantages as well as disadvantages arising from said location, and make report of
such assessments; which report they shall-in like manner transmit to the next Court of Quarter
Sessions, with the draft.or plot afoiesaid. ,In which said reports they shall state that they
‘ have been sworn or effirmed according to law, and that due and legal notice was given of the
time when, andl place where, they shonld meet, to view and lay out said road, and the time

| /@Dd %4} s Clert.

and place of heaﬁ'ng

By order of the Court.




T0; Otto Ball, of Bigler Township, Clearfield County,
Pannsylvania:

You are heredby notified that the undersigned viewers,
appointed by the Court of Quarter Sessions of Clearfield County,
Pennsylvania, in re: No., 8, September Sessions, ‘1924, to view
a Road for private use leading from the public road connecting
the Village of Smoke Run and the Village of Beccaria in Bigler
Township at a point near the Smoke Run Station of the Pennsylvania
Railroad Company snd rumning thence a distance of sbout 500 feet
along a roadway now existing snd scross the land of Otto Ball
to & point where the said roadway now existing enters the land
of the John Beyer Estate, in Bigler Township, in the County
aforesaid, will meet at the Station of the Pannaylvania,aailroa&:
Conpany in Smoke Run in said "ownchip of Bigler zforesaid on
Wednesday, the Zlst day of December, A.D. 1924 &t two (2)
o'clock P.M. to attend to the duties assigned them; all parties
interested will take notice.

And that the putlic hearing as required by Act of Assembly
and Rules of Court to be held by the viewers before the filing of
their report in Court in order to givg all parties interested in
the said rosd a chame to be heard will be held in the Arbitration
Room in the Court House in Clearfield oxhgigygay{ Qh%f2pd day of
January, A.D. 1925, at two (2) ofgolqck P, ™, , dt which time and

Geypoura MUCAYT 20 KIW®

g PLISG UJC ULRLGRIS( GONA [HOLBOTL L ;

ATPPIU TCRIGS 106U Cppe wTT’ ﬂaﬂﬂzn goweq® PN PuRfImUn NI
WO EPIR TuEP Gud CL NeGoupek’ Tag' aViewerse

qosupHows Degemberrs lggé, service of the above notice is

2PUN6 01 woUIEATAUUIY .
accepted for the owner of the premises.
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and reservation of the yright to participate in tha ume of maid rosd

riuhgmt_gga;_gx, expenge to himself for the maintenance thereof; by

agraament of partiess in intersst, hearine continued until Juns 29,

19256,

Smith, Zae, Atty for petitioner, ani C, R; Kramer, Lsq.,Atty for

Otto Ball, appear. Petitioner asks that it he granted an exclusive

private road for the duration of the life kstate of Otto Ball.
dhersupon, after viewing the premises end conditions and hear-

d, agree tu

that the prayer of the petitioner be granted: that the dameges as

olaimed are excessive; thet gald road be twenty feet in width,

and that petitioner remove the fence to conform with the line

_therecf at its own expenes,

and that a plan or draft of said road showing courses and digtances and the properties affected
is hereto attached and made a part hereof, said road being at an elevation not exceeding five

degrees, excepting e

/
/

E—

when it was not practical to preserve it within that limit.

The undersigned further report that they endeavored to procure from all the owners of
the land over which the said road passes releases in writing of all claims to damages that may
arise from opening the same, and-thai-tirorip it Ottt e £2a9n

the following persons having refused to release the damages to which they respectfully may
be entitled by reason of the location and opening of the said road, we, the undersigned view-
ers, after having considered the advantages to be derived to them, do assess them damages and

make report thereof as follows: lo Otto Ball, 1ife tensnt, two Jmndred
and fifty (3250.00) Dollara,

and we herewith return releases-ebtained-ernd copy of the notices.
WITNESS our hands and seals this 20th day of June
A.D.192. 6. y
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RELEASE OF DAMAGES

Tinote all Men by these Presents, that we, the undersigned, owners of lunds through which

the road located by the viewers, under the annexed order, passes for and in consideration of the

sum of one dollar to us respectively paid by

at and before the ensealing and delivery

hereof,

have remised, released and forever quit-claimed, and do hereby remise, release and

forever quit-claim to the said

f ‘the location and opening of the said

»

ason o

-~

all damages that ;nay arise'to us respectfully by re

road, so that neither we nor any af us, nor any person claiming under us, can or may hereafter

ask, sue for, demand, have or receive any damages for injuries arising or growing out of the

location and opening of the road aforesaid.

day of.

Witness our hands and seals this

A.D.192

& 388




