DOCKET NO. 173 .

NUMBER TERM YEAR
7 NOViIMBER
261 xpxIns 1960

G. Harold Hamer

VERSUS

The Capitol Equipment Company, Iaic.




SIRs

The following three persons have been appointed Arbitrators in

the case of G, Harold Hamer VS

The Capitol Equipment Company, Ince.

No. 261 November Term, 1960

the first named being the Chairman of the Board:

Dan P, Arnold, David S. Ammerman,

& Joseph M. Colavecchi

Hearing of the case has been fixed for Wednesday,

December 20, 1961 at 1:30 P.M.

in Court Room # Grand Jury Room

Very truly yours,

L) 7#7

Wm. T. Hagerty, .
Prothonotary




- ARBITRATION BOARD

Common Pleas Court
of Clearfield County

I, Wm, T, Hagerty, Prothonotary of the Courts of Clearfield County
hereby certify that - Dan P, Arnold

A member of the Clearfield County Bar has served as an Arbitrator in

the Court of Common Pleas of Case No, 261 Term, November

19 €0 and has heard the evkdence and has rendered an opinion, is
hcm discharged from further attendance.

No; of days $35.00
Prothonotary

Approved:

Date:

County Commissioner
By:

I hereby acknowledge receipt of the
above amount,




ARBITRATION BOARD

Common Pleas Court
of Clearfield County

I, Wm., T. Hagerty, Prothonotary of the Courts of Clearfield County

hereby certify that David S. Ammerman

A member of the Clearfield County Bar has served as an Arbitrator in

the Court of Common Pleas of Case No. 261 Term, November |

19 _60 __ and has heard the evidence and has rendered an opinion, is !
now discharged from further attendance. |

Noo of days $35.00

Prethonotary
Approved:
Date:

County Commissioner
By:

I hereby acknowledge receipt of the
above amount.




" ARBITRATION BOARD

Common Pleas Court
of Clearfield County

I, Wmeo T, Hagerty, Prothonotary of the Courts of Clearfield County
hereby certify that Joseph M, Colavecchi

A member of the Clearfield County Bar has served as an Arbitrator in

the Court of Common Pleas of Case No. 261 Tern, November

19 60 _ and has heard the eviidence and has rendered an opinion, is

now discharged from further attendance.

No. of days $35.,00
Prethonotary

Approved:

Date:

County Commissioner
By:

I hereby acknowledge receipt of the
above amount.
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY

C’“‘"‘""ﬂ / S No. ARGl Pe. Term, 1900

PRAECIPE FOR APPOINTMENT OF ARBITRATORS (1)

TO THE PROTHONOTARY OF SAID COURT:

The undersigned, pursuant to the Act of June 16, 1836, P. L. 715, as amended by the Act of June 14, 1952
(1951-52) P. L. 2087 and further amended July 22, 1955, Laws 1955, Act No. 91 and Clearfield County Court
Rule............ , Tequests you to appoint a BOARD OF ARBITRATORS and certifies that:

() The amount in controversy is $L,000 or less.

(V) The case is at issue.

() An agreement of reference has been filed of record.

() Judgment has been entered for want of an appearance.

CORD

ARANCES HAVE BEEN E}

..................................................................... Defendant ......1 N\

are appointed as the BOARD OF ARBITRATORS to hear testhﬁony, make report, and render their award within
twenty (20) days from date of hearing.

I hereby certify that notice by mail was duly given to said Arbitrators, Attorneys, and/or parties of

record of said appointment, time, and place of hearing.

WITNESS MY HAND AND THE SEAL OF THE COURT

Prothonotary
BY e
Deputy
(1) See Court Rule 27
(2) Waiver requires signatures of counsel for all parties. G

(Arbitration Form 1) .
2l 27 19l 2 - At E Lae),

I — . X
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500 11-55 g2

1

G. Harold Hamer

IN THE COURT OF COMMON PLEAS
V8. OF CLEARFIELD COUNTY

The Capitol Equipment Company, Inc.

NOwooooooie 26). November... Term, 1$## 1960
OATH OR AFFIRMATION OF ARBITRATORS
Now, this............. c0th day of ... December , lggél, we the undersigned, having been

appointed arbitrators in the above case do hereby swear, or affirm, that we will hear the evidence and allegations
of the parties and justly and equitably try all matters in variance submitted to us, determine the matters in con-
troversy, make an award, and transmit the same to the Prothonotary within twenty (20) days of the date of

D P, &
hearing of the same. an rnold

........................................ eciveereiieeeees oo .Chairman
David S. Ammerman

Sworn to and subscribed before me

Now, this........................ day of ..o , 195........ » we, the undersigned arbitrators ap-
pointed in this case, after having been duly sworn, and having heard the evidence and allegations of the parties,

do award and find as follows:

................................................................................ Chairman

Now, this...............c..... day of ... , 195 , 1 hereby certify that the above
award was entered of record this date in the proper dockets and notice by mail of the return and entry of said

award duly given to the parties or their attorneys.

WITNESS MY HAND AND THE SEAL OF THE COURT

(Arbitration Form 2) by
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In the Court of Common Pleas

of Clearfield County

No. Term, 195

VS,

OATH OR AFFIRMATION
OF ARBITRATORS
AND AWARD



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
G. HAROLD HAMER
VS : No. 261 November Term, 1960

THE CAPITOL EQUIPMENT : Assumpsit
COMPANY, INC. :

PRAECTIPE
TO CARL E, WALKER, PROTHONOTARY
SIR:
Please mark the records in the above case settled and dis-

continued on payment of costs by the defendant.

Dated: February /% , 1962
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

G. HAROLD HAMER :
VS : ‘No. 261 November Term, 1960
THE CAPITOL EQUIPMENT : Assumpsit

COMPANY, INC.
ANSWER TO PETITION TO OPEN
JUDGMENT

COMES NOW, the plaintiff, and by his attorney, Joseph J.
Lee, and files this Answer to the defendant's Petition to Open
Judgment:

(1). Admitted.

(2). Admitted.

(3). Denied as stated, and on the contrary it is averred
that judgment was entered in the amount of $2083.62.

(4). It is admitted that during the first week of January,
1961, and prior to the expiration of twenty days from the date
of service of the Complaint, a person representing himself as
counsel for the defendant telephoned Joseph J. Lee, counsel for the
plaintiff,

(5). The nature, character and extent of the telephone
conference was as follows and not as pleaded in the Petition:

(a). Joseph J. Lee was requested for an extension

of time for entering an appearance and filing an Answer on

the part of the defendant, and the said Joseph J. Lee did

state that he would grant a reasonable extension of time

for the filing of a responsive pleading. It is denied that

it was requested of Joseph J. Lee that no default judgment

be taken for want of an appearance and Answer without the

said Joseph J. Lee first communicating with Henry A. Torchia.
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(b). The said Joseph J. Lee made no representation
of any specific time to be allowed for filing an Answer,
and on the contrary stated only that he would allow a reason-
able time. If it is the implication of‘this subparagraph
in the Petition that Joseph J. Lee agreed to notify counsel
for the Petitioner of the amount of time to be allowed, the
same is denied.

(¢). Subparagraph (c) is denied as stated, and on
the contrary it is averred that Joseph J.Lee questioned
counsel for the defendant as to the possibility of settle-
ment without further litigation, at which time counsel ad-
vised that he did not know enough about the case to discuss
the matter,

(d). Subparagraph (d) is denied, and on the con-
trary Joseph J. Lee did not,either by implication, representa-
tion or otherwise, agree not to enter default judgment pend-
ing negotiations for settlement and until he would first
notify counsel for the defendant of his intention to take
judgment for want of an appearance and Answer.

(e). Subparagraph (e) is denied, and on the con-
trary it is averred only that counsel for the plaintiff
would grant the defendant a reasonable extension of time for
filing a responsive pleading to the Complaint.

(6). Paragraph (6) is denied if the implication thereof is
that counsel for the defendant communicated in any manner with
counsel for the plaintiff prior to June, 1961.

(7). The averments set forth in paragraph (7) of the
Petition being matters of which the respondent has no knowledge
or means of knowledge, the same are denied and strict proof is

demanded thereof.
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(8). Paragraph (8) of the Petition is denied, and on the
contrary it is averred that counsel for the defendant never,
either subsequent to or prior to the entering of judgment, communit
cated with counsel for the plaintiff and discussed negotiating a
settlement.

(9). Admitted,

(10). It is admitted that judgment was entered on plain-
tiff's counsel's direction on February 28, 1961. It is admitted
further that counsel for the defendant was not notified. It is
denied that there was any understanding or agreement between
counsel for the plaintiff and counsel for the defendant that notice
would be given.

(11). Paragraph (11) of the Petition is impossible of
answer, and strict proof is demanded.

(12). Paragraph (12) is admitted insofar as what the de-
fendant intends to do if the judgment is opened. The respondent
by this Answer, however, does not admit that Exhibit "A" is a
complete answer on the merits to the plaintiff's claim,

(13). The prayer of the Petitiggygéddenied, and on the
contrary judgment should not be opened.

BY WAY OF FURTHER ANSWER, THE
FOLLOWING IS AVERRED

(14). The Complaint having been served with a notice to
plead attached thereto on December 20, 1960, under the Rules of
Civil Procedure an Answer was required to be filed on or before
January 10, 1961.

(15). Upon receipt of the telephone call from a party re-

presenting himself to be counsel for the defendant, and since

determined to be Henry A, Torchia, counsel for the plaintiff grant
ed orally an extension for a reasonable length of time for filing

an Answer on the part of the defendant. Between January 10, 1961




with J.F. Robbins, counsel for the plaintiff was advised by the

=
and February 28, 1961, a period of fortynine days, nothing further
was heard from counsel for the defendant., Therefore, counsel for
the plaintiff felt warranted in entering judgment for default

and did not feel obligated to notify the defendant or defendant's
counsel whose name, incidentally, had been forgotten by counsel
for the plaintiff,

(16). On June 28, 1961 counsel for the plaintiff demanded
payment on the plaintiff's judgment by letter directed to the
defendant company in Harrisburg, and by letter dated July 6, 1961
J.F.Robbins, of the defendant company, advised counsel for the
plaintiff that Henry Torchia had prepared an 'Answer to the judg-
ment’ presumably meaning an Answer to the Complaint, and that the
same had been mailed to counsel for the plaintiff. In point of
fact, a copy of what purported to be an Answer was delivered per-
sonally by J.F. Robbins to counsel for the plaintiff at the corner
of Market and Second Streets in the Borough of Clearfield on or
about September 6, 1961.

(17). From June 28, through August 23, 1961, counsel for
the plaintiff had occasion to be in the City of Harrisburg a
number of times, and he did discuss personally with J.F. Robbins
the matter of the judgment against the defendant, and it was
represented to counsel for the plaintiff that steps would be
immediately taken by the defendant with respect to the subject.
Nothing further was done until the Petition was filed on Wednesday
September 13, 1961.

(18). Prior to the filing of the Complaint, the said J.F.
Robbins,by letter dated September 20, 1960, advised counsel for
the plaintiff that no settlement would be made. Agaigyggggperiod

June 28, 1961 through August 23, 1961, in discussing the matter




~5-
said J.F. Robbins that no settlement of the claim would be made.
Therefore, any representations in the Petition to open judgment
that the defendant was inclined to settle the claim of the plain-
tiff are false and should not be made the grounds for opening
judgment or granting the prayer of the Petition.

WHEREFORE, plaintiff prays that the Petition be dnied and

the rule issued thereon be dismissed, with costs on the defendant.

STATE OF PENNSYLVANIA:
COUNTY OF CLEARFIELD ;SS

G. HAROLD HAMER, being duly sworn according to law, deposes
and says that the facts set forth in the within Answer to Petitiorn

to Open Judgment are true and correct to the best of his know-

MM/
(€. Harold Hamér)

ledge, information and belief.

Subscribed and sworn to before
me this 16 day of ‘“Octiober::, 1961.

hoiQ PAPATUY y oy F, Matapy Punlle
€ f/ i QL LD CU, A,
by vontnisaion capires Doc, 3, 1962
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNA.

ZOJMN\\,WMMﬁw .Term, 1960

Assumpsit

G. HAROLD HAMER

Vs

INC.

COMPLAINT

TO THE WITHIN NAMED DEFENDANT}

You are hereby notified to
answer to the within Complaing
within 20 days from service
hereof.

/o, . Ay

»A!tL \

Attorney for wwmpunwmm

| N@\wu\ :
| M $ 15607/ f7
2 YNML T. WAGERTY T
'PROTHONOTARY

e e

JOSEPH J. LEE
ATTORNEY-AT-LAW
CLEARFIELD, PA.

THE CAPITOL EQUIPMENT COMPANY,
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
G. HAROLD HAMER : ;%é /
A ' ; No. Céjé:/' =September Term, 1960
THE CAPITOL EQUIPMENT In Assumpsit
COMPANY, INC. : ‘
COMPLAINT

COMES NOW, the plaintiff, and by his attorney, Joseph J.
Lee, brings this action against the above named defendant upon
a cause whereof the following is a statement:

(1). The plaintiff, G.Harold Hamer, is an individual and
resides at 114 Walton Street, Philipsburg, Pennsylvania.

(2). The defendant, Capitol Equipment Company, Inc., is a
Pennsylvania corporation, with offices in Decatur Township,
Clearfield County, Pennsylvania.

(3). On or about February 22, 1960 the plaintiff and the
defendant, by its agent, J.F. Robbins, entered into a written
contract, a copy of which is attached hereto, made a part here-
of, and marked Exhibit "A".

(4). By the terms of the said contract the defendant leased
a Koehring Model 304 Shovel, Serial No. 5936, complete with
International Diesel Engine, for the period of six months, at a
rental of $682.60 per month, with an option in the plaintiff to
purchase the said shovel at the termination of the lease upon
payment of the difference between the market price and the
amount paid as rent. |

(5). The defendant, to induce plaintiff to agree_to said
contract, included in the termination thereof a promise to
guarantee the said shovel against defective parts and defective

workmanship for a period of ninety days, beginning March 1,

1960.
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(6). After the said shovel had been delivered to the plain-
tiff, the plaintiff discovered on or about May 2, 1960 that the
shovel was unsound in that the swing mechanism was worn and would
not function properly and has so continued and i; still unsound,
and so is of no use or value to the plaintiff.

(7). The plaintiff could not, from an inspection of the
shovel, tell that the swing mechanism was defective and unfit
as aforesaid. The said defects were latent and could not be dis-
covered until disclosed by use of the said shovel in plaintiff's
mining operation.

(8). Immediately upon the discovery of the defects as afore-
said, the plaintiff notified the defendant of the said defects on
or about May 2, 1960

(9). Upon receiving notice of the said defects the defendant
attempted to put the machine in proper working condition, but
was unable to do so.

(10). Because of the failure to repair the said shovel, on
or about July 5, 1960 the plaintiff requested the defendant to
take back its shovel, and demanded the return of the two months
down payments made on the shovel, $1365.00.

(11). The defendant then and there refused, and has refused
ever since, to return the said payments for the shovel, or any
part thereof.

FIRST COUNT

(12). As a result of the aforesaid defects, the defendant
has failed to deliver a shovel which conforms with the contract
as set out in Exhibit "A'".

SECOND COUNT
(13). As a further result of the defendant's delivery of

the defective shovel, the said defendént has failed to abide by
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its warranty as stated in the aforesaid contract to guarantee all
parts and workmanship against defects.

THIRD COUNT

(14). Finally, the defendant, because of the said defects,
has failed to provide a shovel of merchantable quality fit for
the purposes for which a shovel such as this was intended.

(15). Because of defendant's failure to provide a shovel in
proper condition, the plaintiff has not been able to use the said
shovel which has caused the plaintiff a loss of $1365.00, the
amount of the payments to defendant.

(16). The plaintiff has incurred further, the expense of
transporting said shovel from the defendant's place of business
" to the plaintiff's operations, which amount to a total of $248.16

(17). Because of the defendant's refusal to take back the
said shovel and to return the aforesaid payments, the plaintiff
haé not been able to meet his customers orders for coal, a state
of circumstances of which the defendant was made aware by the
plaintiff when he demanded a return of the said payments on
July 5, 1960.

(18). By reason of the plaintiff's inability to meet his
customers orders as aforesaid, the plaintiff has lost the profit
on the said sale of coal, which amount to a total of $400.00.

WHEREFORE, the plaintiff claims that there is due and owing

by the defendant to the plaintiff the sum of $2013.16, with

interest from July 5, 1960. : o J
< N e

Ziéttorney for Plaintiff
|-
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STATE OF PENNSYLVANIA:

. :8§S
COUNTY OF eZL~77QA—eJ4

G. HAROLD HAMER, being duly sworn according to law, deposes
and says that the facts set forth in the within Complaint are
true and correct to the best of his information, knowledge and

belief,.

) 1

A
/s

(G. Harold Hamer)

Subscribed and sworn to before

me this /J/Hay of aéz::;. , 1960,

BUEUTTOINY G T W ey Pyblie
< e DL, A

L.) ehainod i Wapdics Bec. 3' ‘362
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CLEGH GG liCh
v iLidef oo
{M‘m the date uf shipmen* t5 the lessee and

shall end oo and include the date of returg (o tne
V IRMIOT'S WRrefrouse or recerving poist. Un sitvot-town
Slupnienta, the rental periced shall besnr on and include

the date of Lui ¢f Iading ot shipo.est to the lessee and
-.‘dmllwtnd on and hn:lugmg the date of raturn o the
feomors miding or receiving point.  Both local and out-
1of-town: rentals -are subjct o the minimium rental
'F_bd provided for in thir contrsct. If epupment i’
ept- longer than the specifisd minmmum vental perod
“the rental Al then be invotced on a pro-rax basis.

2. The lessee zgrees that the rates providled for w
this comtract are conudered otrnight time rates bamed
on cight (84 hours per day, seven (7) eight (8) hour
days per week, nr thirty (301 eizhv (8) hour days in
any ‘one thirty i{80) couzecutive day period  Shousd
the marchinery rented be used longer than the above
specitied hours in anv specific norlnd (he aver tme
rate shall bee vaved as {ollows:

1/8th of the daily rate for each hour worked in
excexs of cloht (8] haum fo any one Qv

1;36th of the weekly rate for each hoor worked In
“excess of fAifty-six (38) hours in any one seekly period.:

1/7240th 52 the monihly vate {0 nach oy 1 vxceds
“of two-hundz~d and forly (2407 hours worked in any
onixzh;ma 1) eopsceutive day priod ’
o9 GJJUIS uaderstogd between the pastiea that the
Vobror 8 not 1 the msowfacturer of the, equipment.
h:gtf L ,‘rhbi"ni’e*“'t et of tha, eguipment

IV EuIpinent and {hal no warran iy anniant patent or
mmﬁd&»{m In ‘iataris. vgzirkmng’mh}p, ,urpgup:mizy
is"gflnal ‘nor thol sain gt WP v n g e e
qoirements of ‘any'latv, ru'es, cpefiabions or . con.
tracts’ whiek’ [vm\'id(f for spkelllé machinery or sppa.
ratus’or syecial’ methedl olher than thet of Ariginad
manufacturer of gall ennipmeal and &3 set forth in
manufacturer’s catalog amd repreéschistiony whipaa

TERMS AND PROVISIONS OF LEASE L
iooa) renteln, the rental neriod shall begin on, |, - Lo~ In the event the lersce accepis the
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7S3C .'c’nfcry
and cquipenent, ws chereln provided, and thereaffer the
tad machinery proves defective or unft for use,
vecguse of scerdent or otherwise, or, if for any other
FLBEOn jesgse desires to dizcontinue the use of said

muchinery or equipknent, the unly remedy ot lessce

shall be to return the machinery to lessor and termi-

.naie Lhis cuntract as herein eisewhere provided for,

agent' of the manpfacturer of

A piachinery amt aguipment. by Neteed and deseribed, -

g 4. .The lessor shall use reasouahle enre to see that
sthe equipment is in }»mptr warking eondition tefore
ANipment to fessee. s 1t is not 1o by actually opernted.
or tested unless such operation or test ie deemed neps
essary by lessor or unless lesaie shall reqneat guch
roparstion: oe test in writing. :in which event. the lesgee
rwill be notified of the tims ani! nlace of:suld opernting
and test. wnd shall be premitted 1o e present during
;said operation and test. If having roqueetnd {t, lessre
falls to be present at the time of operation and teat,
(Joswen agrees that anl! quipaient 4 turned oot is in
proper operating condisad. ...
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whi~k in no event shail be less than the trunsportation

ohiarges an said 1achinery, and equiprrert and mini-

avim restal herein provided for.

12, Tne wssee ayrees to pry auy charges for work
or irgpectian required by any Kabcr union. ‘Une lexsor
may, al its option, rei'ise to 4o any repair work on

the equipment in time of strike, or any other cause:

heyond ite control, or in vintaticn of any ruie affecting
the equipment. The issscr reserves the right to re-

move the equipment from the job at any time when,

in i apinion. the equipsinent is
strinze or any other congition, _
13, The leaner agrees to comply with and conform

ir danger because of

‘Lo sl municipal, itate ana federai-taws relating to the

uperation ¢! said machinery and to'pay all custs and
expenaes of every charactar occasioned by or invotving
the use or operatian nf the machinery or equipmont
wad o pey all legal sesesspients; taxes or pubtic
charges, either lozpl, mumeipal, state or federal, which
may be levied un said equipment while in the poe-
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th pav his own rerwnal nrenerty tax, 18 the event
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machiaery, including personal property tax, are to be
patd Yy th lessce, the words “home wvate” to niean
any state in which the lessor ‘has e home' offies Car
warchasing Druach, '

T4 The leasne agrees (o pay the lesaor for all lons
prul dagincas opeasinned hy fire, theft, flood, accident,

cxplosion, wreck. an act of Col or any other causes

that may Gecnr daring the life of this fease, and until
such machinery has been returned into the possession
of tha lessor and aecepted by it. For the parpose.of

tir-lng the vatuaton of said property in order to deter-

e the Inar Anmage. or infury thereto, it ie'agreed
b+ the parZos heveto that the value as hereindefore
stated ahall be a true and just vatue forming a basis
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carrier transporting satne 0 a o il
with any of the machis parts

purtenances misaing, i shal 1 }— the duty of the lesn
to obtain from se:d drayman dlroad cogapany ot
other carrier, a writlen u'km,wk-dgen»m of the dam
age or shortage. The failure on the part of the lossee
to obtain such statement or acknowledgerient upon s
receipt and acceptance of said 1 hinery, equipinet
parts and appurtenances shall be treated as an 4
ceptance of said machinery, eguipnient, parts and p
urtenances in good safe serviceshle con bt and 8
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shall have the right to put sail eguipment n good
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9. The lessor shall not be hable in &0y o0 01 1o Lhe
lesmee for any loss. delay o dampge of sny kit or
character resuling from defects o or cefwwney of
equipment hereby leased or  acoldental  locakage
thersof

10. In the event of sccident to, or broaksge of any
part of the squipioent lessie may bhave | R L
paired by any mprtent perpon, firm

at s own expotse or, upon notice to 0
vach breakage « ¢ ent ! 4
machinery for the lesser, neing reasonal Bgunre to
make said repsirs or replacement i the o

stble time and the kL -
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any work 1w deaw i)
e pding work nes 7
of which lessor sha @ 0 1 {1 y d
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA,

G. HAROLD HAMER Noe. 261 November Term, 1960,

VSe

.

THE CAPITOL EQUIPMENT )
'COMPANY, INC, In Assumpsit,

*0e

PETITION TO OPEN JUDGMENT,

AND NOW, comes the defendant by its attorneys, Earnest &

Torchia, and Sharp & Gilpatrick s and respectfully

makes the following to open judgment entered for want of an ap-
pearance and answer against The Capitol Equipment Company, Inc.,

and assigns the following reasons therefor:

(1) That on or about December 15, 1960, plaintiff filed
its complaint in assumpsit to the above number and term, naming as

defendant The Capitol Equipment Company, Inc.

(2) That on or about December 20, 1960, a copy of said
complaint was served upon the defendant, The Capitol Equipment
Company, Inc,

" (3) That on or about Qé,,”,,,_;% z¥ /9,/ Counsel for
: - ;
plaintiff directed that Fudgment be entered against the defendant

above named for want of an asppearance and answer, snd on the same
day judgment was entered as directed in the amount of $2,013.,16,

with interest thereon.

() Your petitioner is informgd that Henry A. Torchia,
Harrisburg, Dauphin County, Pennsylvania, Counsel for your peti-
tioner, communicated with Joseph J. Lee, Counsel for plaintiff
above named, prior to the explration of twenty (20) days from the
date of the receipt of service of the afaresaid eomplaint by the

defendant,

~~
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(5) Your petitioner is informed that the nature, charac-
ture and extent of the aforesaid communication between Henry A.
Torchia, Counsel for gefendant, and Joseph J., Lee, Counsel for

plaintiff, is as follows:

(a) That Henry A, Torchia respectfully requested Joseph
J. Lee for an extension of time to enter an appearsnce and file an
answer to the afore said complaint, end further respectfully re-~
quested of Joseph J, Lee that no default judgment be taken for
want of an appearance and answer without first coomunicating with

Henry A, Torchia, Coutsel for defendant,

(b) That the defendant be given an opportunity to enter an
appearance and make answer to the aforesaid complaint within such

time specified or determined by Joseph J. Lee, Counsel for plaintiff,

(c) That as a part of the communication between Counsel for
defendant and Counsel for plaintiff as aforesaid, the matter of
arriving at a settlement of plaintiff's claim was discussed between

said Counsel for plaintiff and Counsel for defendant,

(d) That pending a period of time extended for the entering
of an appearance and meking answer, Counsel for defendant and Counsel
for plaintiff were to enter into negotiations for settlement of the
claim of the plaintiff, and meanwhile default judgment for want of
an appearance and ans wer not be talfen except and until Counsel for
plaintiffxgginotify Counsel for defendant of his intention to take
Judgment for want of an appearance and answer, thus permitting de=~
fendant an opportunity to make answer to t he complaint and enter an

appearance,

(e) That all of the aforesaid was agreed to between Counsel
for plaintiff and Counsel for defendant,



(6) That subsequently Counsel for defendant again com-
municated with the aforesaid Counsel for plaintiff concerning the
plaintiff's claim and concerning the matters herein set forth in

paragraphiS)hereof.

(7) That after the aforesaid conversations between Counsel
for plaintiff and Counsel for defendant youwr petitioner was inform-
ed by its Counsel, Henry A, Torchia, that it was not necessary to
bnter an appearance and file an answer, and that negotiations for
settlement of plaintiffts claim were being underteken., Whereupon
the defendant notified and amthbrized its Counsel to enter into
negotiations for the settlement of plaintiffts claim and to report
the result thereof to the defendant, ‘

(8) That your petitioner is informed that subsequently and
prior to the entering of the judgment in default, its Counsel again
communicated with Counsel for plaintiff for the purpose of unegoti-

ating settlement as aforesaid,

(9) That prior to the entry of default judgment as herein
set forth, no offer of settlement was receiwed by either Counsel for

plaintiff or Counsel far defendant,

(10) That subsequently, on or about Fgé}—un-o/ 25 / //,
’ / 7 5
Counsel for plaintiff directed that judgm ent be entered against the

defendant for want of an appearance and answer without first com-
municating or notifying Counsel for defendant that default judgment
would be taken, and without giving Counsel for defendant an oppor-
tunity to file an answer in accordance with the understanding and
agreement made between Counsel for plaintiff and Counsel for de-

fendant, as herein above set forth,



(11) Your petitioner avers that it had no reason to antice
ipate that judgment would be entered against the defendant by de-
fault without first having an opportunity to file its snswer and

enter its appearance,

(12) It is further averred that in ?he event said judgment
for want of an appearance is opened, the defendant, The Capitol
Equipment Company, Ince., will make answer to the aforesaid complaint
filed in assumpsit, iIn accordance wirtth Exhibit "A™, made a part
hereof by reference, which Exhibit is a completé answer on the merits

of plaintiffts claim,

-~

(13) Your petitioner , therefore, respectfully requests
that judgment entered against your petitioner for want of an appear-
ance and answer, be opened and tat your petitioner, The Cepitel
Equipment Company, Inc., be permitted to make answer to the com-
plaint filed against it in assumpsit to the above captioned matter

as herein set forth,.

And it will ever prgy.

EARNEST & TORCHIA,

Attorneys for Defendant, (/



STATE OF PENNSYLVANIA 2
COUNTY OF DAUPHIN )

Personally appeared before me, a Notary Public in and for
said State and County, J. F. Robbins, President of The Capitol
Equipment Company, Inc., who being duly sworn according to law,
deposes and says that the facts set forth in the within petition
are true and correct, and as to the averments contained in Para-
graphs (3), (4), (5), (6), (7), (8), (9) and (10) they are true

and correct, based upon information and belief,

,/1<;Z,4£L¢1::;_,_,¢,/

(J/ Fe-Hobbins

Sworn and subscribed to before
me this 12th day of September,
1961,

abl Q?Zkﬁdfﬁan/t»

s, « - NOTARY PUBLIC
Mx.cgm'mission Expires Jan. 20, 1963




IN THE COURT OF COMMON PLEASE OF CLEARFIELD COUNTY, PENNSYLVANIA

G. HAROLD BAMER i
Vs t No.261 November Tera, 1960
THE CAPITOL EQUIPMENT t In Assumpsit

COMPANY, INC.

ANSWER

AND NOW COMES, the defendant, and by its attorneys, Earnest and
Torchia, and and makes answer to the complaint
filed in the above entitled matter.

(1),  Admitted,

(2). Admitted.

(3). It is denied that on or about February 22, 1960, the
plaintiff entered into a written contract with the defendant by or
through its agent, J. F. Robbins. On the contrary, it is averred
that on February 22, 1960, the defendant, The Capitol Equipment
Company, Inc., entered into a written contract with G. Harold Hamer
Strip Contracting and Excavating Co. It is further averred that the
said contract, copy of which is attached to plaintiff's complaint,
marked Exhibit "A", incorporated herein by reference, was executed by
J. F. Robbins, President of The Capitol Equipment Co., Inc., and by
G. Harold Hamer, on behalf of G. Harold Hamer Strip Contracting and
Excavating Co.

(4). It is denied that dy the terms of the alleged contract,
attached to plaintiff's complaint, defendant leased a Koehring Model
30k Shovel, Serial Ko0.5936, complete with International Diesel Engine,
for the period of six months, at a rental of $682.60 per month, with
an option in the plaintiff to purchase the said shovel at the termination
of the lease upon payment of the difference between the market price
and the amount paid as rent. On the contrary, it is averred that by
terms of the contract, attached to plaintiff's complaint and marked

-1-



Exhibit "A", the defendant did lease to G. Harold Hamer Strip
Contracting and Excavating Co. one Koehring Model 304 Shovel,
Serial No0.5936, complete with International Diesel Engine, at a
rental as more specifically therein stated said written contract
incorporated herein by reference. It is further averred that
G. Harold Hamer Strip Contracting and Excavating Co. was given
the right under said written contract to purchase said shovel upon
payment of $17,000.00 less the sum of $650.00 to be applied on the
unpaid principal purchase price of $17,000.00.

(5). It is denied that the defendant, to induce plaintiff
to agree to said contract, included in the termination thereof a
pronicé to guarentee the said shovel against defective parts and
defective workmanship for a period of minety days, bdeginning
March 1, 1960. On the contrary, it is averred that the aforesaid
written contract states "Machine to carry ninety day guarantee
against defective parts and workmanship.” It is further averred
that the other provisions, conditions and covenants in the aforesaid
written contract are applicadble to the rights of the parties hereto
and that said written contract marked Exhidit "A" to plaintiff's
complaint is incorporated herein by reference.

(6). 1t is denied that after said shovel had been delivered
to the plaintiff, the plaintiff discovered on or about May 2, 1960,
that the shovel was unsound in that the swing mechaniem was wora
and would not function properly and has sc continued and is still
unsound, and so is of no use or value to the plaintiff, On the
contrary, it is averred that the said shovel was delivered to Q.
Harold Hamer of G. Harold Hamer Strip Contracting and Excavating Co,
on April 19, 1960. It is further averred that the Koehring Model
304k Shovel, the subject matter of the written contract, referred
herein as plaintiff's Exhibit "A", was sound and in good working

- 2 -



order as a used machine, It 4s further averred that th; mechanism
of the sforesaid shovel had normel wéar and tear as a used machine,
and that as a used machine it d4id function and had use and value

to G. Harold Hamer Strip Contracting and Excavating Co. It is
further averred that the swing mechanism, referred to in paragraph
6, except for normal wear and tear, was not worn and did function
efficiently and properly and that said swing mechanism continued to
8o function in that it was used by G. Harold Hamer Strip Contracting
and Excavating Co. in the construction and dbuilding of a road by

G. Harold Hamer Strip Contracting and Excavating Co., and that in
gald use the aforesaid shovel, including the swing mechanism, was
used for loading gravel, shail and slate.

(7). It is denied that plaintiff could not, from an inspection
of the shovel, tell that the pwing mechanism was defective and unfit
as aforesaid, or that said alleged defects were latent and could not

be discoversd until disclosed by use of the said shovel in plaintiff's
mining operation. On the contrary, it is averred that the shovel,
including the swing mechanism, was delivered as a used machine and
that ordinary wear and tear was not within the guarantee as stated in
the written contract between the defendant and G, Harold Hamer Strip
Contracting and Excavating Co., to wit: "Machine to carry nihety day
guarantee against defective parts and workmanship”., It is further
averred that G. Harold Hamer Strip Contracting and Excavating Co. did
use aforesaid shovel, including the swing mechanisnm, for 16ading‘
gravel, shail and slate in the course of the coustruction of a road.
It i3 further averred that neither the plaintiff nor anyone acﬁing for
G. Harold Hamer Strip Contracting and Excavating Co. at any time
attempted or admitted to using the Koehring Model 334 Shovel in any
mining operation.

{8), It is denied that, immediately upon the discovery of the

.~3!;~



defects as aforesaid, the plaintiff notified the defendant of the
sald defects on or about May 2, 1960, On the contrary, it is
averred that at no time did G. Harold Hamer or anyone acting on
behalf of G. Harold Hamer Strip Contracting and Excavating Co.
notify the defendant of any defects in éhe swing mechanism of the
aforesaid Koehring Model 304 Shbvel; nor did the said G. Harold
Hamer or anyone acting for G. Harold Hamer Strip Contracting and
Excavating Co. notify the defendant of any defective parts or
workmanship in cénnection with the aforesaid Koehring Model 304
éhovel. On the contrary, the nature and character of the complaints
and notices received by the defendant from G, Harold Hamer were only
in connection with the use of oil, the functioning of the radiator
and the crawler mechanism at the foﬁr cornera;ot the aforesaid
ioohrmg Model 304 Shovel, and further it is averred that any other
complaihts or notices received Sy the defendant from Gg,ﬁarbld
Hamer or ényone acting for G. Harold Hamer Strip Cogéracting and
Excavating Co. were of a minor natﬁre and within the scope of
performance of a machine having normal wear and tear of a used
machine or ghovel.

(9). It is averred that upon receiving nétice from G, Harold
Hamer, or anyone acting for @, Harold Hamer Strip Contracting and’
Excavating Co., of complaints concerning the functioning and use of
the said Koehéing Model 304 Shovel, the defendant made certain repairs
and adjustments of the said Koehring Model 304 Shovel in line with
the complainte received by the defendant. It is further averred ‘
that at no time did the defendant receive any complaint concerning
the funciioning of the swing mechanism or that any‘parta of the said
Koehring Model 304 Shovel were defective or that any of the workman-
ship on sald shovel was defective, and by reason thereof the
defendant at no time replaced any parts on the aforesaid Koehring
Model 304 Shovel.

-l -



(10). It is denied that because of the failure to repair
the said shovel, on or about July 5, 1960, the plaintiff requested
the defendant to take back its shovel, and demanded the return of
the two months down payments made on the shovel, $1365.00. On the
contrary, it is averred that the defendant was requested to take
back its ghovel, not because the said Koehring Model 304 Shovel did
not properly function or that the swing mechanism thereof did not
function, but because the party to the written agreement, to wit,
G. Barold Hamer Strip Contracting and Excavating Co., had no mining"
operation or mining use of the aforesaid Koehring Model 304 Shovel
at the time defendant was requested to take back its shovel.

(11). Admltted.

FIRST COUNT _

(12). It is denied that as a result of the alleged defects,
the defendant has failed to deliver a shovel which conforms with the
contract as set forth in Exhibit "A" of plaintiff's complaint., On
the contrary, it is averred that defendant did deliver to (. Harold
Hamer Strip Contracting and Excavating Co., a party to the aforesaid
contract, the used Koehring Model 304 Shovel, free {rom defective
parts and workmanship, said shovel being used and useful and
functioning in a proper manner at the time the said shovel was
delivered by the defendant. It is further averred that said shovel
functioned properly until it was returned to defendant on or about
July 5, 1960,

SECOND COUNT

(13). It is denied that the defendant delivered a defective
shovel, as alleged in paragraph 13, and that said defendant has failed
to ablide by its warranty as stated in the contract attached to
plaintiff's complaint and marked Exhibit "A". On the contrary, it
is averred that defendant delivered to G. Barold Hamer Strip
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Contracting and Excavating Co. a used Koehring Model 304 Shovel,
pursuant to sald written codtiﬁct‘ sald shovel being free from
defective parts and workmanship and being used and useful for the
purpose or purposes for which the said contract was entered into,
to wit, in the use of mining o! coal or other mining operationa.
It is further averred that at the time of said delivery, to wit,
April 19, 1960, said Koehring Model 304 Shovel, including its swing
mechanism, was functioning properly and continued to so function
until the said Koehring Model 304 Shovel was returned to the
defendant, to wit, om or about July 5, 1960.
THXRD COUNT

(14). It is denied that the defendant, because of alleged
defects, has failed to provide a shovel of merchantable quality
fit for the purposes for which a shovel, the subject matter of
plaintif?'s complaint, was intended. On the contrary, it is
averred that at the time of delivery of msaid shovel by the defendant
to G. Harold Hamer Strip Contracting and Excavating Co., to wit,
April 19, 1960, to and including the‘date when the aforesaid shovel
was returned to the defendant, to wit, on or about July 5, 1960,
. the saild shovel, including its swing mechanism and all movable parts,
functioned in a proper manner and was fit for the purposes for which
the said shovel was intended, to wit, the mining of coal and other
mining operations, It is further averred that the said shovel,
including its swing mechanism, was used by G. Harold Hamer Strip
Contracting and Excavating Co. in the preparation\of a road at which
time the gaid shovel was usodAfor loading gravel, shail and slate.

(15). It is denied that because of defendant's failure to
provide a shovel in proper cogdition, the plaintiff or G. Harold
Hamer Strip Contracting and Excavating Co., has not bgen gble to use
the said shovel, which resulted in a loss of $1365.00, the amount of
payments made to the defendant. On the contrary, it is averred
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that defendant did provide a shovel in good functioning condition
and fit for the purpose of coal mining operations. It is
further averred that neither the plaintiff named in the complaint,
nor G. Harold Hamer 3trip Contracting and Excavating Co., made
any attenpt to use the said shovel in coal mining or any other
nmining operations and that the only use made of said shovel was
in the preparation of a road and in the loading of gravel, shail
and slate,

(16). The defendant, after reasonable investigation and
inquiry made, is without knowledge or source of information
concerning the facts alleged in paragraph 16 and by reason thereof
demands proof of said allegations at time of trial.

(17). The defendant is without information or knowledge
and without source of information or knowledge of the facts
alleged in paragraph 17 of plaintiff's complaint. It is averred
that after reaconable investigation and inquiry concerning the
facts alleged in paragraph 17 of plaintiff's complaint, the
defendant has been unable to determine the truth or accuracy of
said allegations and by reason thereof denies the allegations
contained in paragraph 17 and further demends that proof be made
of same at the time of trial.

(18). The defcndant is without information or knowledge
and without source of information or knowledge of the facts
alleged in paragraph 18 of plaintiff's complaint. It is averred
that after reasonable investigation and inquiry concerning the
facts alleged in paragraph 18 of plaintiff's complaint, the
defendant has been unable to determine the truth or accuracy of
sald allegations and by reason thereof denies the allegations contained
in paragraph 18 and further demands that proof be made of same at
the time of trial.



WHEREFORE, the defendant claims that there is no amount due
or owing by the defendant to the plaintiff and that by reason of
the matters contained in this Answer the plaintiff's compleint be

dismigsed and judgement be entered in favour of the defendant.

Attorney For Defendant.



STATE (I" PENNSYLVANIA 2
COUNTY OF DAUPHIN )

J. F. Robbina, President of The Capltol Equipment
Co., Inc., being duly sworn according to law, deposes and seays
that the facts set forth in the within Answer are true and correct

to the best of hi® infarmation, kuowledre and bellef.

&,/#Zf4£;~«ﬂ~ﬂ~«<z.//

~F. T, Rdboins 7

Sworn to and W¥scribed before
me this ﬁé day of
1961,

NOTAP: P,

iy Commission Expir.s Jan. 2, 1963



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

G. HAROLD HAMER :

)

vs. ' : No. 261 November Term, 1960

#THE CAPITOL EQUIPMENT : In Assumpsit

COMPANY, INC.

RULE

AND NOW, this /fz day of \Sngﬁ\:zF—_—— . 1961, the

Court having read and considered the foregoing petition, and on

motion of Sharp & Gilpatrick, Esgs., attorneys for defendant,
grants a rule on the plaintiff to show cause why the judgment
entered in the above entitled cause should not be opened, and

defendant let into a defense, meanwhile all proceedings to stay.

Rule returnable a%~{141/6/42—”,/}2L9—1, ‘ 4@4%%———-—-—~—‘\\.‘




