e — = - -

TN
.. -

DOCKET NO. 173
NUMBER TERM YEAR
276 November 1960

Von B, Johnson

VERSUS

Pennsylvania Electric Company

~

H
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IN THE COURT OF COMMONPPLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

VON B. JOHNSON,
Plaintiff

vs. No. 276 November Term, 1960

-

PENNSYLVANIA ELECTRIC COMPANY, IN ASSUMPSIT

Defendant

MOTION TO AMEND

AND NOW, to wit, this 27th day of January, 1964, the plaintiff

by his attorney, moves the Court to permit amendment of the Com-

plaint in the above captioned case to read as follows:

6. Pond no. 1, subject of the above mentioned contract,
oM Guud«&Ak/S', I?GO
contained a total of 66,175 cubic yards of ashhpmdnzaixpkah%ﬁme

tinye, The plaintiff had removed a total of 23,956 cubic yards of
ash according to calculation by defendant's engineers and a total
of 24,959 cubic yards of ash according to @lculations by plain-
tiff's engineér.

8. Deféhaaﬁt, by preventing the plaintiff from removing
17,792 cubic yards of ash, which was the volume removed by plain-
tiff's successor, caused plaintiff to suffer a loss as follows:

(a) If the volume of ashAactually removed by plaintiff was
23,956 cubic yards, plaintiff's actual cost of removal per cubic
yard was 34¢, resulting in a net profit per cubic yard of 44¢,
multiplied by 17,792 cubic yards, resulting in a net loss of
profit of $7828.48.

(b) If the volume of ash actually removed by plaintiff was
24,959 cubic yards, plaintiff's actual cost of removal per cubié‘

yard would be 32¢, resulting in a net profit per cubic yard of

1.

-




46¢, multiplied by 17,792 cubic yards, resulting in a net loss of
profit of $8184.32. TIn addition, defendant would be indebted to
plaintiff for 1003 additional cubié yards times the contract price
or a net amount of $782.34, resulting in a total net loss of
profit to the plaintiff of $8966.66.

| WHEREFORE, judgment is asked in the sum of either $7828.48

or $8966.66.
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IN THE COURT OF COMMON PILEAS
OF CLEARFIELD COUNTY, PENNA.

No. 276 November Term, 1960
IN ASSUMPSIT )

VON B. JOHNSON,
Plaintiff

vSs.
PENNSYLVANIA EIECTRIC

COMPANY,
Defendant

MOTION TO AMEND

SHARP & GILPATRICK
ATTORNEYS AT LAW
20 N. SECOND ST.

PHILIPSBURG. PA,
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

VON B. JOHNSON,

Plaintiff

No. 276 November Term, 1960
vs.

' IN ASSUMPSIT

PENNSYLVANIA ELECTRIC .

COMPANY,

L Y Y A T I Y Y I Y N T

Defendant

DEFENDANT'S POINTS FOR CHARGE

AND NOW, January 31, 1964, the learned Trial Judge
is respectfully requested on behalf of the defendant to
instruct the jury as follows:

1. The plaintiff, Von B. Johnson, has the burden
of proving the terms of his contract with the defendant,
Pennsylvania Electric Company; that he was able and ready to
perform that contract by emptying the No. 1 pond on or before
December 10, 1960; that the defendant unlawfully broke the
contract; and that the plaintiff, Von B. Johnson, suffered
damages from the breach. ‘

2, If the jury believes that the evidence given
by the plaintiff, Von B. Johnson, 1s SO uncertain, con-
tradictory and ambiguous as to make findings from the
evidence a mere conjecture, its verdict must be for the
defendant, Pennsylvania Electric Company.

3. The plaintiff, Von B. Johnson, must prove
by a preponaerance of the evidence that he was.able and

ready to remove all the ash from the No. 1 pond on or

- before December 10, 1060; and if the jury finds from the

evidence that the plaintiff, Von B. Johnson, was not able -
and ready to remove all the ash from the No. 1 pond on
or before December 10, 1960, its verdict must be for the

defendant, Pennsylvania Electric Company.



4, If the plaintiff, Von B. Johnson, was appar-
Aentiﬁ ﬁnab}e,'at the time the contract was terminated on

'Octoﬁer é?,'1960, to empty the No. 1 pond on or before
:December 19{ 1960, the defendant, Pennsylvania Electric
Company, was justified in terminating the contract and
your verdict:must be for the defendant, Pennsylvania
Electric Company.

5. If the jury finds from the evidence that
the plaintiff, Von B. Johnson, stated during the time he
was wofkiﬁg at’ Shawville to the representatives of Penn-
sylvania Electric Company that he did not know how to
empty the No. 1 pond on or before December 10, 1960, the
defendant was justified in terminating the contract and
your verdict must be for the defendant; Pennsylvania
Electric Company.

6. If the jury finds from the evidence that
the plaintiff, Von B. Johnson, was unable to perform his
contract by emptying the No. 1 pond on or before Decem-
ber 10, 1960, it must find a verdict for the defendant,
Pennsylvania Electric Company, under its counterclaim,
for the amount of damage defendant, Pennsylvania Electric
Company, may have suffered.

7. The plaintiff, Von B. Johnson, seeks to
recover damages for a loss of anticipated profits and
in such a case he must prove his loss of énticipated
profits with reasonable certainty and not by evidence
that is conjéctural or speculative.

8. The defendant, Pennsylvania Electric Company,
being a public utility, is required by law to furnish

adequate ‘and efficient electrical service to the public



without unreasonable interruptions and delay.‘

9. In order to recover damage for a loss of
anticipated profits the plaintiff, Von B. Johnson, must
show that a breach of contract by the defendant caused
his loss, and if the jury finds from the evidence that
Von B; Johnson;s’own inability prevented him from emptying
the No. 1 pond on or before December 10, 1960, it must
find for the defendant; Pennsylvania Electric Company.

10. Under all the evidence and the law, your
verdict on the claim of Von B. Johnson, the plaintiff,

shall be for the defendant, Pennsylvania Electric Company.

Respectfully submitted,

[l V. Mecu

\m,bwl() <N ﬁ!fﬁzm

Attorneys for Defendant
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNA.
No. 276 Hovember Term, 1360

IN ASSUMPSIT

VON B. JOHNSON,
Plaintiff

vVS.
PENNSYLVANIA ELECTRIC

COMPANY,
Defendant

DEFENDANT'S
POINTS FOR CHARGE

NEVLING & DAVIS
ATTORNEYS-AT-LAW
CLEARFIELD TRUST CO. BLDG.

CLEARFIELD, PA.
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In the Court of Clearfield County,
Pennsylvania

VON B. JOHNSON, PLAINTIFF

VS
No. 276 November Term, 1960
PENNSYLVANIA ELECTRIC COMPANY, ' :
DEFENDANT .

N Nt st N N ot

In Assumpsit:

POINTS FOR CHARGE

Plaintiff, Von B. Johnson, by his attorneys, request the
court to accept the ﬁiloﬁing points for charge:

1. If the Defendant, Pennsylvania Elecffic Company cancelled
the Plaintiff's contract without a reasonable beleif that performance .
of the contract, to empty the pond by Deceﬁber 10, 1960,7by the
"Plaintiff becaﬁe impossible or apparenfly imposéibie, the plaintiff
"is entitled to a Verdiét.

2. If the .testimony and evidence reveals that the Defendant,
Pennsylvania'Electric Company, made performénce of the contract by
_ the Plaintiff impossible, because of the necessity of utilizing the

- No. One Pond at Shawville, prior to December 10, 1960, the completion

el

date of the contract, the Plaintiff is entitled to a verdict.
3. Thé duty of theﬂﬁg%S%%ﬁEQ, in&the calculation‘of damages
' is to set forth with reasonableycertainty such damageé and there is
i ‘,W’i%”no requirement of mathematical accuracy so long as the damages'do
not become conjuctural of specﬁlative. ’
‘ 4. Overhead éxpenses which are constant in character and which
';‘would not have been effected by the performance of the contract,

shogld not be included as cost items in determining damages.

5. Tpe weight of testimony and evidence entitles the

MILLE%462252225/§%;£té2:iQ

g Plaintiff to a verdict.
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In the Court of Clearfidd
County, Pa..

No. 276 November Term,1960

In Assumpsit . ;

VON B. JOHNSON, PLAINTIFF

VS

PENNSYLVANIA ELECTRIC
COMPANY, DEFENDANT .

POINTS FOR CHARGE

LAY OFFICES OF

MILLER, KISTLER & LEE
BELLEFONTE, PENNSYLVANIA

CRIDERS EXCHANGE BUILDING

PR SN




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

VON B. JOHNSON, )
Plaintiff

Vs. No. , February Term, 1961
PENNSYLVANIA ELECTRIC

COMPANY,
Defendant

PRAECIPE FOR SUMMONS IN ASSUMPSIT

TO THE PROTHONOTARY OF THE SAID COURT:

Issue a Summons in Assumpsit in the above captioned

matter.
MILL R)AND KISTLER

‘L(ouu/()?%LZZOL/

y%orneys for Plaintiff
7 i

By

arp,
Plaintiff

char .
Attorney for

December 14, 1960.




IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENN-
SYLVANIA

.VN\QA.A \Mﬂv

zouﬁhwcu Hebruary -Term, X961

VON B. JOHNSON,
Plaintiff

Vs.

PENNSYLVANIA ELECTRIC
COMPANY,
Defendant

PRAECIPE FOR SUMMONS IN
ASSUMPSIT

7 { DEC20 195

s T
ﬁ\m/ \wm&aAP.r‘.“ k \Q K

sFILED;

;

" P

“ WM. T. HAGERTY
PROTHONOTARY
BTl ‘

A \N-L [
/ “ RICHARD M. SHARP

ATTORNEY AT LAW
20 N. SECOND ST.
PHILIPSBURG, PENNSYLVANIA

“
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNA.

VON B. JOHNSON,

Plaintiff
vs. No. 276 November Term, 1960
PENNSYLVANIA ELECTRIC COMPANY, IN ASSUMPSIT
Defendant

NOTICE ON TAKING DEPOSITION
ON ORAL EXAMINATION UNDER
Pa. R.C.P. No. 4007(c)

Notice is hereby given herewith that, pursuant to Pa. R.C.P.
No. 4007, the deposition of the engineer of Defendant, whose
name is unknown to Plaintiff, or such employees of Defendant who
have knowledge of the total number of cubic yards of ash removed
from the settling basin, known as Pit #1, located near Defendant's
generating plant at Shawville, Clearfield County, Pennsylvania,
will be taken on oral examination at the Court House, Clearfield,

Pennsylvania, on Saturday, February 4, 1961, at 10:00 o'clock

A.M., and at any and all adjournments thereof.

LLE %}KIS’?jR & LEE
7 7

MI
-
January 17, 1961




IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNA.
No. 276 November Term, 1960

IN ASSUMPSIT

VON B. JOHNSON,
Plaintiff

V3.
PENNSYLVANIA ELECTRIC

COMPANY,
Defendant

NOTICE OF TAKING DEPOSITION

7 1
1 FILED
JAN2 4 1961

WM. T. HAGERTY
PROTHONOTARY

MILLER, KISTLER & LEE

RICHARD M. SHARP
ATTORNEY AT LAW
20 N. SECOND ST.
PHILIPSBURG, PENNSYLVANIA
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

VON B. JOHNSON,
Plaintiff

vs. : No. 276 November Term 1960

PENNSYLVANIA ELECTRIC COMPANY, ;‘ IN ASSUMPSIT
Defendant :

PRELIMINARY OBJECTIONS OF PENNSYLVANIA ELECTRIC COMPANY,

THE DEFENDANT.

The defendant, Pennsylvania Electric Company, files
Preliminary Objections to the complaint of the plaintiff as
follows:

1. This action of Assumpsit for the loss of
projected future profits from an agreement for services,
alleged to have been cancelled by the defendant, cannot
be maintained because it appears from the complaint that
the writings relied upon by the plaintiff constituted a
mere work order which might be cancelled without cause

by either party at any time.

2. This action of Assumpsit for the loss of
projected future profits on the removal of 15,792 cubic
yards of ash, being the ash remaining in the pond after
termination of the agreement by the defendant, cannot be
maintained since the agreement is not alleged to have been

an exclusive agreement.

3. The allegations contained in paragraph 8
of the plaintiff's complaint are pleaded in violation of
RPC 1019 in that none of fhe elements making up the
plaintiff's alleged cost of completing the clearing out
of the pond are specified in the complaint and accordingly
it is not possible for the defendant to admit or deny the
truth of the plaintiff's assertion that the cost of

completion would have been $4,981.71.



')

WHEREFORE the defendant respectfully requests
that the plaintiff's complaint may be stricken off and

judgment be entered for the defendant.

Joumd d:.uﬂf@io

of Nevling and Davis J

Attorneys for the Defendant
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY,
PENNSYLVANIA

No. 276 November Term 1960

VON B. JOHNSON,
Plaintiff

vs.

PENNSYLVANIA ELECTRIC
COMPANY, Defendant

PRELIMINARY OBJECTIONS OF
PENNSYLVANIA ELECTRIC
COMPANY, THE DEFENDANT.

NEVLING & DAVIS

ATTORNEYS-AT-LLAW

CLEARFIELD TRUST CO. BLDG.
CLEARFIELD, PA.




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA.

VON B. JOHNSON
No. 276 November Term 1960
VS :
IN ASSUMPSIT
PENNSYLVANIA ELECTRIC .
COMPANY :

ORDER

NOW, July 12, 1961, Preliminary Objections filed in the above

matter are overruled.

The Complaint in assumpsit is based upon a writing, whether
a- contract, or purchase order, which is sufficient to support the
allegation of plaintiff for loss of profits by termination thereof

by the defendant.

The pleading concerning the loss of profits is in good order,
and any further break down of the items of expense would be requir-
ing the plaintiff to plead evidence. This is clearly ruled by the
dec131on in MARINE EQUIPMENT & SUPPLY COMPANY VS. TROJAN BOAT

COMPANY, 55 Lancaster Law Rev1ew 269

The Preliminary Objections are refused. Defendant to file
its pleading within twenty days from the date hereof. Exception
noted.

BY THE COURT
. f . g

(//President(]uaée Zf;




IN THE COURT OF COMMON PLEAS

OF CLEARFIELD COUNTY, PENNA.
IN ASSUMPSIT

No. 276 November Term 1960

VON B. JOHNSON
Vs

PENNSYLVANIA ELECTRIC COMPANY

ORDER

£)
FInLED)

- . 1961

JOHN J. PENTZ
PRESIDENT JUDGE

CLEARFIELD, PENNSYLVANIA




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

VON B. JOHNSON,

Plaintiff
vs. No. 276 November Term, 1960
i PENNSYLVANIA ELECTRIC COMPANY, IN ASSUMPSIT
Defendant

TO THE PROTHONOTARY OF THE SAID COURT:
PRAECIPE
Preliminary objections having been filed, you are here-~

by directed to place this matter on the %rgu nt 1i

)/

April 8, 1961
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PA,
No. 276 November Term, 1960
IN ASSUMPSIT

VON B. JOHNSON,
plaintiff

vs.

PENNSYLVANIA ELECTRIC COMPANY|
defendant

PRAECIPE

APR10 1961 \

R O Ibmmm:
PROTHONOTARY

RICHARD M. SHARP
ATTORNEY AT LAW
20 N. SECOND ST.
PHILIPSBURG, PENNSYLVANIA




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

VON B. JOHNSON
No. 276 November Term 1960

vsS.
IN ASSUMPSIT

PENNSYLVANIA ELECTRIC COMPANY

PRAECIPE

TO WILLIAM T. HAGERTY, PROTHONOTARY:

Please enter our'appearance for the defendant,
Pennsylvania Electric Company, in the above entitled

action.

NEVLING AND DAVIS

December 28, 1960 ByM_ﬁ:_.l\_luﬁtq
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNA.
no. 276 November Term 1960
IN ASSUMPSIT

VON B. JOHNSON
vsS.

PENNSYLVANIA ELECTRIC
COMPANY

PRAECIPE

NEVLING & DAVIS

ATTORNEYS-AT-LAW

CLEARFIELD TRUST CO. BLDG.
CLEARFIELD, PA,




SHARP & GILPATRICK
ATTORNEYS AT LAW
20 N. SECOND ST,
PHILIPSBURG, PA,

DICKENS 2-4330

June 30, 1961

Honorable John J. Pentz
Court House

.Clearfield, Pa.

Dear Judge Pentz:

I am herewith enclosing a copy of my brief on preliminary
objections with regard to Von B. Johnson vs. Pennsylvania
Electric Company.
If you should desire oral argumént, if you will please set
a date, I am sure Mr. Lee or myself will arrange to attend.
If you decide to consider this matter on brief alone, this
will be satisfactory.
Véfy truly yours,
SHARP & GILPA CK
(éi A X! (M

Richard M. Slxp
RMS:H
c.c. James Nevling, Esdg.

c.c. Donald Lee, 'Esd.
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANTA

VON B, JOHNSON
No. 276 November Term 1960
vsS. :
. IN ASSUMPSIT
PENNSYLVANIA ELECTRIC COMPANY | o

TO CARL E. WALKER, PROTHONOTARY:

Please enter my appearance as co-counsel for the
defendant, Pennsylvania Electric Company, in the above

entitled action.

o

over . Malne

January 10, 1964



IN THE COURT OF COMMON PLEAS

OF CLEARFIELD COUNTY, PENNA,

No. 276 November Term 1960
IN ASSUMPSIT

VON B. JOHNSON
vs,

PENNSYLVANIA ELECTRIC
COMPANY

Robert V. Maine
Attorney at Law
DuBois, Pennsylvania
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNA,

VON B, JOHNSON, PLAINTIFF
. No. 276 November Term,
1960

IN ASSUMPSIT

Vs.

PENNSYLVANIA ELECTRIC COMPANY,
DEFENDANT

20 05 08 100 B S0

MOTION FOR DISCOVERY BY INSPECTION AND FOR AN EXTENSION
.~ OF TIME FOR FILING AN ANSWER

TO THE HONORABLE JOHN J. PENTZ, PRESIDENT JUDGE OF THE SAID
CmmT:’ |
The Defendant, Pennsylvania Electric Company,

appears by 1ts éttorneys, Nevling and Davis, and respectfully

moves the Court as follows:

1. The Plaintiff brought this action of assumpsit
against the Defendant to recover damages for the alleged breach
of a written contract and claims damages for $8,896.05 which
is said by the Plaintiff to be the difference between the
amount which the Plaintiff would have received had he com-
pleted the contract, i.e., $13,877.76, and the Plaintiff's
cost of completing the contfact, i.e., $4,981.71, all of which
appears from the Plaintiff's complaint.

2. The Defendant, in order to prepare 1lts answer
to this complaint, must determine from the books and records
of the Plaintiff what his costs in connection with his various
operatibns, on an average basis over a reasonable period of
time, amounted to, and for this purpose desires to_inspect
and copy the Plaintiff's copies of his income tax returns for
the years 1958, 1959 and 1960, together with the working papers
supporting these returns, and any riders or exhibits attached

thereto, and also to inspect and copy any and all books of



account of the Plaintiff relating to his costs of operation
and other expenses during the same three year period; and the
Defendant desires also to have studies and analyses of these

records and digests therefrom prepared by 1ts own accountants.

3. The Defendant also intends to give notice to
the Plaintiff, within such time as may be reasonably necessary
for making arrangements for taking depositions, of 1its desire
to take the deposition of the Plaintiff and of persons known
to the Plaintiff who may have knowledge of his actions in
connection with the contract, in order to obtain information
necessary to permit the Defendant to prepare its answer to the

Plaintiff's complaint.

4. That by order of this Court, entered July 12,
1961, the preliminary objections of the Defendant in this matter
were overruled and the Defendant was required to plead within
twenty days from July 12, 1961, and that the Defendant, as
appears from this motion, requires further time for the prepara-

tion of its answer.

5. The facts set forth in this motion are entirely

based upon matters of record.

WHEREFORE, the Defendant respectfully moves the

Court to order:

1. That the Plaintiff produce its copies of its
1958, 1959 and 1960 income tax returns together with any riders
and exhibits attached thereto, and the working papers supporting
the said returns, for inspection by the Defendant, its attorneys,

accountants, representatives, and their respective employees



PN

at a place in Clearfield, Pennsylvania, and at times, to be

fixed by the Court.

2. That the Plaintiff be required to produce his
books and records of account showing all costs of his operations
during the years 1958, 1959 and 1960 to be inspected and copied
by the Defendant, its attorneys, accountants, representatives
and their employees, at a place in Clearfield, Pennsylvania,

and at times to be fixed by the Court.

3. Thaf the records and documents so produced
shall at all times be under the custody. and control of the

Court.

4, That the Defendant's time for fillng an answer
to the Plaintiff's compléint be extended for a reasonable period
after the completion of the discovery by inspection and the
taking of the depositions noted in the foregoing motidn.

All of which is respectfully submitted,

O% Nevl%ng and'Dav%s, i

Attorneys for the Defendant,
Pennsylvania Electric Company

~
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNA.
No. 276 November Term, 1960

IN ASSUMPSIT
VON B. JOHNSON, PLAINTIFF
PENNSYLVANIA ELECTRIC
COMPANY, DEFENDANT .

MOTION FOR DISCOVERY BY
INSPECTION AND FOR_AN. EXTEN-
SION OF.TIME FOR FILING AN

. . ANSWER _...

(&

[fFILED
17 axss 1561 M

¥. HAGERTY ~
_PROTHONOTARY

‘.l.\.l‘.,.i..

NEVLING & DAVIS

ATTORNEYS-AT-L.LAW

CLEARFIELD TRUST CO. BLDG.,
CLEARFIELD, PA.
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNA.

VON B. JOHNSON, -PLAINTIFF

Vs. . No. 276 November Term

S : 1960
PENNSYLVANIA ELECTRIC COMPANY, :
DEFENDANT T IN ASSUMPSIT

ORDER OF COURT ALLOWING DISCOVERY

NOW, August eﬁgg%96l, a Motion for Discovery by
Inspection having been presented to the Court and read and
considered, on motion of Nevling and Davis, Attorneys for
the Defendant, it is ordered aﬁd decreed as follows:

1. That the Plaintiff, Von B. Johnson, .produce
copies of his 1958, 1959 and 1960 income tax returns together
with any riders and exhibits attached thereto, and the working
papers supporting the said retﬁrns, for inspectioh by the
Defendant, its attorneys, accountants, representatives and
their respective employees at the Judge's Chambers in the
Court House in Clearfield, Pennsyivania, on or before
August 10, 1961.

2. That the Plaintiff, Von B. Johnson, .produce
his books and records of account showing all costs of his
operations during the years 1958, 1959 and 1960 to be
inspected and copied by the Defendant; its attorneys,
accountants, representatives and their employees at the
Judge's Chambers in the Court House in Clearfield,

Pennsylvania, on or before August 10, 1961.

8% it

A%



3. That all of the records and documents so
produced may be inspected, copied and studied, and extracts
may be made therefrom, by the Defendant, its attorneys,
~accountants, representatives and their respective employees,
during the hours when the Court House shall be open and
in such places in the Court House at Clearfield, Pennsyl-
vania, as may be designated from time to time by the
Court, .it being understood that if it becomes necessary
for purposes of photographic reproduction to remove any
of these records or documents from the Court House, such
removal shall be tempdrary and under such further conditions
of control as the Court may impose.

4, That the inspections and studies to be made
for the Defendant shall be concluded on or before August 18,
1961, unless some cause for extent1§n be shown.

5. That the period for filing an answer to the
Plaintiff's Complaint by the Defendant, is hereby extended

to OCXAee /M1 7L)

BY THE COURT

At A

Zijjﬂdent Judge 7

L Y
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNA.

No. 276 November Term, 1960

VON B, JOHNSON, PLAINTIFF
vS.

PENNSYLVANIA ELECTRIC COMPANY,
DEFENDANT

ORDER OF COURT
ALLOWING DISCOVERY

mmv,.,/

RFILED
AUGR5 1961 \

: WM. T. HAGERTY
i : v_‘umo.._..,_q_ozo._‘i |

B s &

LR S

NEVLING & DAVIS

ATTORNEYS-AT-LAW

CLEARFIELD TRUST CO. BLDG.
CLEARFIELD, PA.




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

VON B, JOHNSON,
Plaintiff ’
No., 276 November Term, 1960

IN ASSUMPSIT

vs,.

PENNSYLVANIA ELECTRIC
COMPANY,

0 066 40 00 40 o8 oo e

Defendant

AMENDMENT TO DEFENDANT'S ANSWER

Paragraph 6 of the defendant's answer is amended

to read as follows:

6. The allegations contained in paragraph 6 of
the complaint are denied as stated. When the plaintiff
began work under the work order pond No. 1 contained a
total of 66,175 cubic yards of removable ash. It is
admitted that the plaintiff had removed 23,956 cubic yards
-of ash prior to discontinuing work and it:is admitted
that the contractor who succeeded the plaintiff removed
an additional 17,792 cubic yards of ash before suspending

operations on November 13, 1960,

NOML) & N

Of GCounsel for the Defendant.

January 20, 1964,
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COMMONWEALTH OF PENNSYLVANIA
SS:e

COUNTY OF CAMBRIA

Before me, a notary public in and for said
County and Commonwealth, personally appeared R. F. PRUNER,
who being duly sworn according to law, deposes and says
that he is the Sécretary and Treasurer of the Pennsylvania
Electric Company, a corporation, the within named
gefendant, and that the facts set.forth in the foregolng
amendment to the defendant's answer are true and correct

to the best of his nowledge, information and belief.

Sworn to and subscribed
pefore me this 23rd day of

" January, 196%.

) a
otary pupbYic /
MARGARET A. GRADY, Notary Public

Johnstown, Cambria County, Penna.
My Commission Expires £ebruary 20, 1966




IN THE COURT OF COMMON PLEAS

OF CLEARFIELD COUNTY, PENNA,

NO. 276 November Term, 1960
IN ASSUMPSIT

-t a Ve

VON B. JOHNSON,
Plaintiff

VSe
PENNSYLVANIA ELECTRIC

COMPANY,
Defendant

AMENDMENT TO
DEFENDANT'S ANSWER

L ¥ 4

r

3

I

FILED
JAN2T 1964

) KER
. GARL E. WAL
V, i PROTHONOTARY

NEVLING & DAVIS
ATTORNEYS-AT-LAW
CLEARFIELD TRUST CO. BLDG.

CLEARFIELD, PA.
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In the Court of Common Pyeas of

VON B. JOHNSON, PLAINTIFF 1
_ Clearfield County, Pa.

VS ,
No. 276 Nov. ‘Term, 1960

A S S g W

PENNSYLVANIA ELECTRIC COMPANY,

-DEFENDANT In Assumpsit

PLAINTIFF'S ANSWER TO DEFENDANT'S
COUNTER CLAIM

AND NOW, to-wit, this 2 day of December, 1962,

comes Von B. Johnson, the Defendant above named, by Miller,
Kistler & Lee, Esqgs., and Richard M. Sharp, Esq., hié attorneys,
and states that is has a full; just and complete defense to the
matters set out in the counter claim, the nature wherebf is as
follows:

11} In so faf aS’th? allegations of Paragraph 11
are relevent to this action, the same are admitted.

12. Tn so far as the allegations of Paragraph 12
are rélévent‘to this éction; the same are admitted.

“r 13. The Plaintiff is unable to admit or deny the
allegations of Paragraph 13 asmuchas the means of proof are @articaigrly
in the knowledge of the defendant and strict proof thereof is demanded
at the trial of this cause.

14. The Plaintiff is unable to admit or deny the
allegations of Paragraph 14, in as much as theAmeans of proof are
particularly in the knowledge of the defedg;nt and strict proof thereof
is demanded at the trial éf this cause. |

15. The Plaintiff is unable to admit or deny the
allegations of Paragraph 15, in as much as the means of proof are

particularly in the knowledge of the Defendant and strict proof thereof

- v .
+

is demanded at the trial of this cause. o
16, fn éé.f;;'as the af&ggé;io;é of Paragraph 16
are relevent to this action, the same are admitted.
17. The averments of Paragraph 17 are specifically

denied. On the contrafy, it is averred that Plaintiff had no knowledge

of the engineering estimate of the defendants and by way of further




-2
answer, it is averred that the purchase order speaks for itself, in
that the work was to be completed by December 10, 1960.

| 18, Paragraph 18 is denied in its entirety and by
'way of further answer to the specifid allegations contained therein,

}t is averred:

A. That the Plaintiff did not lreach his contract
as is fully set forth in Paragraphs 4 through 7 of the Complaint,
the provisions thereof being incorporated herein by reference.

B. That the Plaintiff supplied sufficient quipﬁent
and labor to compiete the contract, performing the same in a good and
workmanlike manner and was prevented from doing so byborder of the
defendant on October 27, 1960, as is fully set forth in Paragraph 5
of the Complaint, the provisions thereof being incorporated herein by
réference.

, C. That Plaintiff ﬁad‘an adequate and proper working
schedule and planned the work on a feasible basis as is shown by the
fact that he accomplished fhe removal of 56% of the ash iﬁ 34 working
days, leaving 44% of the ash to be removed in the 38 working days
remaining before completion date called for in'the contract. By way
of further'answer, it is averred that the most difficult part of the
removal had been accomplished by the Plaintiff prior to October 27,
1960, with the resﬁlt that the ash remaining to be removed would have
been easier to remove and the same completed well in advancé'qf the
completion date specified in the contract. ’j”r e

D. It is specifically denied that Plaintiff substituted
services of others and on the contrary, it is averred that the persons
used in the execution of the contract,.were the employees and members
of the Plaintiff's firm, working under, the continual, personal superviéion
of the Plaintiff, |

E. 1Is is specifically denied it became necessary for
defendant's to hire another contractor and that the Plaintiff did not

withdraw from the job, but was ordered to discontinue operations on



ry

-3--

October 27, 1960, and that the Plaintiff stood ready, willing and
. able to complete the contfact in agcordance with-its terms and
specifications and was prevented from doing so by the act of the
defendant in placing anpther contractor on the job.

19. The Plaintiff is unable to admit or deny the
ailegatioﬁs of Paragraph 19 in as much as the means of proof are
pafticularly within the knowledge of the Defendant and strict proof
thereof is démanded at the trial of this cause. .

20. It is admitted that the ash remaining in the
pond amounted to 17,772 cubic yards. Plaintiff, however, is unable
to admit or deny the date of completion in as much as the meané of
proof are particula#rly within the knowledge of the Defendant and
strict proof thereof is demanded at the trial of this cause.

21 The Plaintiff is unable to admit or deny;the
allegations of Paragraph 21 in as much as the means of proof are
particularly within the knowledge of the Defendant hndAstrict~proof '
thereof are demanded at the trial of this'cause.

WHEREFORE, the Phintiff requests that the Defendant's

Counter Claim be “dismiséed and judgment be entered in fwor of Plaintiff. ‘
MILLER, KISFLER & LEE;>ESQS, ‘
BY: 7 Q%é-\

Richard M. ]
Attorneys for Plaint




COMMONWERLTH OF PENNSYLVANIA )
COUNTY OF CENTREB: « ¢« o « » ; 863

VON B. JOHNSON, being duly
sworn according to law, doth depose and say that the facts set
forth in the within and foregoing Answer.il are true and

correct to the best of his knowledge, infurmation and belief.

Swarn to and subscribed bofora me
)
y WM ‘
) VON B¢ JOBNSON
M3 Commmision Bptreg | RC THONOTARY, )
First Mondsy in Jan,1954 )
' )
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

VON B. JOHNSON, '
Plaintifrf

Vs, No. 276, November Term, 1960

§
(
%
)

PENNSYLVANIA ELECTRIC COMPANY, IN ASSUMPSIT

Defendant
COMPLAINT
Comes the Plaintiff and by his attorneys, Sharp &

Gilpatrick, Esgs., Philipsburg, Pennsylvania, and Miller, Kistler

& Lee, Esgs., Bellefonte, Pennsylvania, brings this action against
the Defendant, upon the following statement: |

1. The Plaintiff is an individual who resides in the
Borough of Snow Shoe, Centre County, Pennsylvania.

2. The Defendant is a public utility corporation, in-
corporated under the laws of the Commonwealth of Pennsylvania and
having its office or principal place of business in the City of

Johnstown, Cambria County, Pennsylvania.

3. On or about September 9, 1960, the Plaintiff and

Defendant entered into a written contract, a copy of the same

being hereto annexed, labeled Exhibit "A", and by this reference
incorporated herein, whereby the Plaintiff agreed to furnish all
the labor, trueks ang equipment necessary to remove andg transport
all ash from a settling pond, property of Defendant, located in
Goshen Township, Clearfield County, Pennsylvania, known as No. 1
Pond, for an agreed price of Seventy-eight (78¢) cents per cubic
yard.

4. On or about the Fifteenth day of September, 1960,
the Plaintiffr undertook the execution of the contract énd proceeded

to remove the ash from Pond No. 1 and to transport the same to

the dump on the property of the Pennsylvania Electric Company,

as specified therein. |
5. In accordance with the contract, the Plaintiff did

and performed all work and furnished equipment necessary to fulfili




his obligation under said contract until October 27, 1960, when
the Defendant, without cause or provocation, ordered the Plaintiff
by telephone to discontinue all operations upon said Pond, which
order of discontinuance and termination was confirmed in writing
by Defendant by instrument dated Nocember 4, 1960, a copy of the
same being hereto annexed, labeled Exhibit "B" and by this refer-
ence incorporated herein.A

6. Pond No. 1, subject of the aforementioned contract,
contained a total of Forty-one thousand seven hundred forty-eight
(41,748) cubic yards of removable ash. To the time Defendant
breached sald contract by ordering Plaintiff to discontinue, the
Plaintiff had removed a total of Twenty-three thousand nine
hundred and fifty-six (23,956) cubic yards of ash, for the re-
moval of which Plaintiff has received payment.

7. The Plaintiff was prevented from completing per-
formance under the contract, to wit: removal of the remaining
Fifteen thousand seven hundred ninety-two (15,792) cubic yards of
ash'from Pond No. 1 by the act of Défendant in ordering discon-
tinuance of operations and termination of the contract withoﬁt
cause and without authority to do so under the terms of said
contract.

8. The total amount to which the Plaintiff would have
been entitled under the terms of the contract is the sum of
Thirty-two thousand five hundred sixty-three dollars and forty-
four cents ($32,563.44), of which sum the Plaintiff has received
of the Defendant Eighteen thousand six hundred eighty-five dollars
and sixty-eight cents ($18,685.68), leaving a balance of Thirteen
thousand eight hundred seventy-éeven dollars and seventy-six cents
($13,877.76). The Plaintiff's cost of completion of the contract
would have been the sum of Four thousand nine hundred eighty-one
dollars and seventy-one cents ($4,981.71), leaving a balance due

and owing Plaintiff by Defendant dn the amount of Eight thousand

-2




eight hundred ninety-six dollars and five cents ($8,896.05),

9. Although reQuesﬁed, the Defendant has refused to
pay Plaintiff this sum.

WHEREFORE, Plaintiff demands judgment of the Defendant
in the sum of Eight thousand eight hundred ninety-six dollars and

five cents ($8,896.05), together with interest from December 10,

1960,
LT,
By__ ¢ 1
—=X
MILLER %‘STLER i(le
By /7//% %/L@————




COMMONWEALTH ‘OF PENNSYLVANIA. )
‘COUNTY OF CENTRE. . o =« » & ; 'S8

VON "B.. JOHNSON, being duly
sworn according to law, doth depose ‘fa_n’d ‘say that “the facts set
forth .in the within and foregoing Complaint are true dnd
‘correct to the best o0f his knowledge, information and belief.

Sworn to and subscribed before me

this Qf -day ‘g.:o«f'. " February, 1961

Frpe Pty Das ¥
R AT i -":i—.é.“-i

L.y Seauehision expires 7//2/ 3/5\5_/
/
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

VON B, JOHNSON,
Plaintiff

vs. No. 276 November Term, 1960

PENNSYLVANIA ELECTRIC IN ASSUMPSIT

COMPANY,

a0 88 o0 o2 o0 o0 o

Defendant

MOTION TO AMEND

AND NOW, to wit, this 23rd day of January, 1964,
the defendant, by its attorneys, moves the Court to grant
a rule on Von B. Johnson, the plaintiff above named, to
show cause why paragraph 6 of the answer heretofore
filed in the above cause should not'be amended to read
as follows:

6. The allegations contained in paragraph 6 of
the complaint are denied as stated. When the plaintiff
began work under the work order pond No. 1 contained a
total of 66,175 cubic yards of removable ash. It is
admitted that the plaintiff had removed 23,956 cubic yards
of ash prior to discontinuing work and it is admitted
that the contractof who succeeded the plaintiff removed
an'additional 17,792 cubic yards of ash before suspending

operations on November 13, 1960.

?jgw@ 4 nNd QJ!(:LQ
counse or e Defendant.



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

VON B. JOHNSON, :
. Plaintiff : ’

No. 276 November Term, 1960

VS.

IN ASSUMPSIT

PENNSYLVANIA ELECTRIC

COMPANY,

20 00 45 2 b

Defendant :

ORDER OF COURT

.AND NOW, to wit, this 23rd day of January, 196k,
on motion of the attorneys for the defendant a rule is
entered on the plaintiff, Von B. Johnson, to show cause
why the 6th paragraph of the defendant's answer should not
be amended to read as follows:

6. The allegations contained in paragraph 6 of
the complaint are denied as stated. When the plaintiff
began work under the work order pond No. 1 contained a
total of 66,175 cubic yards of removable ash. It is
admitted that the plaintiff had removed 23,956 cubic yards
of ash prior to diséontinuing work and it is admitted
that the contractor who succeeded the plaintiff removed
an additional 17,792 cubic yards of ash before suspending

operations on November 13, 1960.

Returnable January 27, 1964, at 10:00 A, M.

BY THE COURT,
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IN THE COURT OF COMMON PLEAS

OF CLEARFIELD COUNTY, PENNA.

No. 276 November Term, 1960
IN ASSUMPSIT

VON B. JOHNSON,
Plaintiff

vS.
PENNSYLVANIA ELECTRIC

COMPANY,
Defendant

L£doo Ag pagdeddo' ST 3400)

MOTION TO AMEND

ORDER OF COURT

7
2’4

Fvy
‘P77
2

JO odoupnssT pue

. .l ’:‘
AL
T 8Tna

" GARL E. WALKER
Y PROTHONOTARY _

7

JO JI8pJ0 pur UOTAOW UTUZTM U3 JO 90TAIdS ‘H96T ﬁﬂycg Lxenuep

=,

‘pPaATe

NEVLING & DAVIS
ATTORNEYS-AT-LAW
CLEARFIELD TRUST CO,. BLDG.

CLEARFIELD, PA.
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA.

VON B. JOHNSON

Vs : No. 276 November Term 1960

PENNSYLVANIA ELECTRIC COMPANY

ORDER

-

NOW, February 7, 1963, on stipulation of the pérties, this

case is continued until May Term of jury trials.

BY THE COURT
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IN IHE GCUUKRT UF COUMMUN PLEAS |

OF CLEARFIELD COUNTY, PENNA.

No. 276 November Term 1960

VON B. JOHNSON

VS

PENNSYLVANIA ELECTRIC COMPAN}

ORDER

FILED
FEB- 71963 %

CARL E. WALKER -
/= - PROTHONOTARY

fd

z,w"_

o

JOHN J. PENTZ

PRESIDENT JUDGE

CLEARFIELD, PENNSYLVANIA
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, FENNSYLVANIA

VON B. JOHNSON
VS, : No. 276 November Term, 1960

PENNSYLVANIA ELECTRIC COMPANY

ORDER

NOW, April fj::Z~7'1963, on stipulation of the

attorneys for all parties, this case is continued.

BY THE COURT,

S




o

Lap-over Margin——

VON B. JOHNSON
VS.

PENNSYLVANIA ELECTRIC CO.

ORDER

)
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FILED
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1 GaRL E. WALKER

NEVLING & DAVIS
ATTORNEYS-AT-LAW
CLEARFIELD TRUST CO. BLDG.

CLEARFIELD, PA.
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IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PA.
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

VON B, JOHNSON,
Plaintiff

s o8

vs. : No. 276 November Term, 1960

PENNSYLVANIA ELECTRIC
COMPANY,

IN ASSUMPSIT

s o5 00 o

Defendant

DEFENDANT'S ANSWER

‘AND NOW, to wit, this 22nd day of October, 1962,
comes Pennsylvania Electric Company, the defendant above named,
by Nevling and Davis, its atforneys, and states that it has a
full, just and complete defense to the matters set out in the

complaint, the nature whereof is as follows:

1. The allegations contained in paragraph 1 of the
complaint are admitted.

2. The allegations contained in paragraph 2 of the
complaint are admitted,

3. The allegations contained in paragraph 3 of the
complaint are denied as stated., It is admitted that defendant
issued its purchase order No. 76166 to plaintiff on September 9,
1960 and that Exhibit A attached to the complaint is a correct
copy of that order. It is denied, however, that the order re-
quifed plaintiff only to furnish labor, trucks and equipment
necessary to remove and transport ash frsm the No. 1 Pond at
defendant!s Shawville Plant; and it is alleged that the order
also stated other requirements, among them, that the pond must
be emptied en er befere December 10, 1960,

4, The allegations contained in paragraph 4 of the
cemplaint are denied as stated, It is admitted that work was
begun on the defendantt's pufchase order No., 76166, but it is

denied that ash was removed until September 19, 1960, and is



[

denied that the work was begun by plaintiff, It is alleged
that the work was begun and conducted by a partnership con-
sisting of plaintiff and his son, Don R. Johnson, and the
employees of the partnership.

5. The allegations contained in paragraph 5 of the
complaint are denied as stated.

It is alleged that the plaintiff failed to furnish
the equipment necessary to perform the work specified in
defendant's purchase order No. 76166 in that:

(a) The partnership in which plaintiff was a
partner began ash removal work on September 19, 1960, with
one ten ton truck and three eight ton trucks which were
insufficient to remove the ash as promptly as the order re-
quired and, after protest by the defendant, on September 26,
1960 added two twelve ton trucks, and on October 17, 1960
added one twelve ton truck; and that even after these addi-
tions the trucks of the partnership were not sufficient to
remove the ash as promptly and completely as the order re-
quired; and

(b) The partnership began ash removal work on
September 19, 1960 with one crane, a 1020 Unit model with a
45 foot boom and 7/8ths yard clam bucket; on September 22,
1960, the partnership moved in a Shield Bantam crane with
1/2 yard drag bucket with 42 foot boom and a 600 Terratrac
tractor; and on or about October 15, 1960, the partnership
moved in a third crane; and that this excavating machinery
was insufficient to remove the ash as promptly and as com-
pletely as the order required; and

(¢) Plaintiff and the partnership failed to supply
adequate equipment to pump out the water and to remove and

haul the ash.



It is alleged that plaintiff failed to perform the
work in accordance with the terms of defendant's purchase
order No. 76166 in that:

(a) Plaintiff and the partnership adopted a method
of removing the ash from the pond which rendered it impossible
to remove.all the ash on or before December 10, 1960, and

(b) Plaintiff and the partnership did its work in
a careless, negligent manner so that the railroad operations
at defendantts plant were interfered with, and so that the
private roads at defendant's plant were rendered unsafe for
travel, and so that the operations of plaintiff were unduly
delayed.

It is admitted that the defendant‘on October 27,
1960, by telephone advised the plaintiff that it was cancelling
the job, because the plaintiff was not conducting his operations
in accordance with the purchase order, that this cancellation
was confirmed in writing on November 4, 1960 and that Exhibit
"B" attached to the complaint is a correct copy of that con-
firmation, It is denied, however, that this action was taken
by defendant without éause or provocation; and is alleged that
it was taken because the plaintiff or his partnership had
insufficient equipment and labor, and adopted a method of
removing ash and conducted operations in such a manner as to
make it impossible for plaintiff or his partnership to remove
all the ash from the defendant's No. 1l pond by December 10,
1960, as provided in the defendant's purchase order.

It is further alleged that when plaintiff was notified
by telephonecef the cancellation of the job he acquiesced
therein and agreed to pump out the water in the pond, so that
it could be surveyed, and agreed to remove the machinery from

the pond area and made no further effort to resume work until
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November 14, 1960, when he wrote defendant bffering to resume
work.

6. The allegations contained in paragraph 6 of the
complaint are denied as stated. It is admitted thaf-the

plaintiff had remogggmg3*95§~ggggc yards of ash prior to dis-

continuing work on defendant's order, and it is admitted that
the contractor who succeeded the plaintiff removed an additional
17,792 cubic yards before suspending operations on November 13,
1960.

7. The allegations contained in paragraph 7 of the
complaint are denied as stated.

It is denied that plaintiff or his partnership was
prevented from completing the work under the purchase order and,
on the contrary, it is alleged that he acquiesced in the
cancellation of the job when-notified of it. For further
answer the allegations contained in paragraph 5 of.this answer
are by reference incorporated herein.

It is denied that defendant cancelled the job without
cause or authority to do so. For further answer the allegations
contained in paragraph 5 of this answer are by reference in-
corporated herein.

8. The allegations contained in paragraph 8 of the
complaint are denied as stated.

It is admitted that the defendant has paid the
plaintiff $18,685.68 being in full payment for.the 23,956 cubic
yards of ash removed by plaintiff at the price of 78 cents per
cubic yard specified in defendant's work order.

It is denied that the defendant is indebted to the
plaintiff in any amount for the alleged quantity of ash
removable but not removed by plaintiff.

The defendant demands proof of the averment that the
plaintiff's cost of completing work under the purchase order,
or the costs of the partnership which performed such work as

li



was done, would have been $4,981.71 and alleges that he is
without knowledge or inforhation sufficient to form a belief
as to the truth of the averment, even after reasonable
investigation, and that the means of proof are within the
exclusive control of an adverse party.

For further answer the allegations contained in
paragraphs 5 and 7 of the answer are incorporated herein by
reference, '

9. The allegations contained in paragraph 9 of the
plaintiff's complaint are denied as stated. It is alleged
that until suit was filed no request for pa&ment of any

further amount on the purchase order was made by plaintiff.
NEW MATTER

In further answer to plaintiff's complaint defendant

avers the following new matter:

10. That there was a failure of consideration for
the agreement between the plaintiff and defendant in relation
to removing the ash from the No. 1 pond in that the plaintiff
through his fallure to supply sufficient equipment and labor,
his failure to work in a careful manner, his failure to form
working plans on a feasible basis, and his failure to proceed
in accordance with any workable plan, made it impossible for
the plaintiff to remove all ash from the pond by December 10,
1960, in accordance with the terms of defendant's'purchase
order,

For further answer the allegations contained in para-
graphs 5 and 7 of the answer are incdrporated herein by reference,

WHEREFORE, the defendant requests that plaintiffts
complaint be dismissed and judgment be entered in favor of

defendant. ‘
5



COUNTERCIAIM

Defendant further says that it has a cause of
action against the above-named plaintiff for the sum of
$2,846.72 of the following nature and character:

11. That the Shawville Plant of the defendant at
which the No. 1 ash pond is located is a major electrical
generating plant producing and supplying electric power to
thousands of homes, to many public institutions and to many
industries. '

12. That the defendant is under both legal and
moral obligatiohs to keep the said Shawville Plant in cbn-
tinuous operation and to supply electric power from it to
consumers,

13. That it is'essential to the continued opera-
tion of the Shawville Plant that the ash from the steam
generating equipment be premptly removed and disposed of.

1%, That.the removal of fly ash from the
defendant's Shawville Plant is accomplished by adding water
to the ash and pumping it through pipes, first to the No. 1
pond and when that pond is full to the No. 2 pond and that
the quantity of ash to be thus removed amounts to more than
100 net tons per day.

15. That, if both the No. 1 pond and the No. 2
pond were filled with ash, it would be necessary to shut
down the Shawville Plant until one or the other of the pondé
.was substantially empty.

16. That on September 9, 1960 when the defendant's
purchase order No. 76166 to remove all the ash from the No. 1
pond (plaintiff's Exhibit A) was issued to plaintiff, the

ash from the Shawville Plant was being pumped to the No. 2
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pond; and that this fact was known to plaintiff prior to
bidding for the said work.

| 17. That at the time of the issuance of the said
order to plaintiff on September 9, 1960 and prior to the
bidding for the work it was known to plaintiff that defendant's
engineers estimated that the No. 2 pond would be full by
December 10, 1960.

18. That upon the breach of plaintiffts contract
duty by failure of the plaintiff to supply sufficient equip-
ment and labor, his failure to work in a careful manner, his
failure to form working plans on avfeasible basis, his '
failure to proceed in accordance with any workable plan,

and his substitution of the services of others for his own
services which had been contracted for, it became necessary,
after the plaintiff's withdrawal from the job on October 27,
1960, for the defendant to hire another contractor to com-
plete as much of the ash removal from No. 1 pond as possible,

19, That after plaintiffts withdrawal from the
job on October 27, 1960 the defendant employed another con-.
tractor to remove as much ash as possible, in view of the
condition of the pond after plaintiff's withdrawal, but was
required to pay and did pay the new contractor a price of
944 per cubic yard or 16¢ more per cubic yard than plaintiff's
contract called for. | '

20, That the new contractor removed from the No. 1
pond an additional 17,792 cubic yards before suspending
operations on November 13, 1960,

21, That the defendant on January 13, 1901; paid
the new contractor for the removal of this additional 17,792
cubic yards at the price of 94¢ per yard, and thus suffered

a loss of 16¢ per yard or $2,846.72.

o



WHEREFORE the defendant claims Jjudgment in favor
of the defendant and against the plaintiff in the sum of
$2,8’+6.720

) K.Mwﬁu@

Of Nevling and Davis, !\
Attorneys for Defendant.

COMMONWEALTH OF PENNSYLVANIA
: SS:
COUNTY OF CAMBRIA :
Before me, a notary public in and for said County

and Commonwealth, personally appeared R. F, PRUNER s

who being duly sworn according to iaw, deposes and says that he

is the Secretary and Treasurer of the Pennsylvania Electric

- Company, a corporation, the within named defendant, and the facts
set forth in the foregoing answer, new matter and counterclaim

are true and correct to his personal knowledge, information and

Lt

belief.

Sworn to and subscribed

before me this Sth gday of

November , 1962,

’W KM
Notary Public Jd

ARGARET A. GRADY, Notery Publle
shastewn, Cambria County, PeAnd,
My Gaminiselon Expires February 20, 196
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, FENNA.

No. 276 November Term, 1960
IN ASSUMPSIT

e

~

v oA .
s
>

2

g

CTc et

‘.

VON B. JOHNSON,
Plaintiff

vSs.
PENNSYLVANIA ELECTRIC

COMPANY,
Defendant

AR L

ks

DEFENDANT'S ANSWER,
NEW MATTER AND
COUNTERCLAIM

Lap-over Margin

TO THE PLAINTIFF:

You are hereby notified
to plead to the enclosed
answer, new matter and
counterclaim within 20 days

from service hereof.

Of Nevling and Davis,
Attorneys for the
Defendant.




in the Court of COMMON PLEAS of Clearfield County.

VON B. JOHNSON : Of _ November . Term, 19_60
Plaintiff No. 276
Plaintiff's Bill of Costs
VERSUS

At Term, 19____

PENNSYLVANIA ELECTRIC COMPANY

Defendant
- $5.00 10 Ho
........... Francis . KosSKQ.. .............. 2. Daysin Courtat SEXper day
X -per -mile—actua by~ traveled
P.O. i ; ¥c
$5.00
................................................................................................ Days in Court at XX per day:
‘X per mile actually traveled
P.O. ...... : Tc
- $5.00
................................................................................................ Days in Court at $XRKXper day
i : X per mile actually traveled
PO e Tc
' ' $5.00
................................................................................................ Days in Court at $RHKper day
P per mile actually traveled
PO e e Tc
$5.00
................................................................................................ Days in Court at $§HXKper day
% per mile actually traveled
P O e Te
. $5.00
................................................................................................. Days in Court at f8XKper day
5 per mile actually traveled
PO, ettt ettt st e Te
$5.00
........................................................................................ we..Days in Court at $§¥Kper day
Bc per mile actually traveled
PO s e
$5.00
................................................................................................ Days in Court at $§X¥&Kper day
Xc per mile actually traveled -
P.O. .. - . Tc
$5.00
................................................................................................ Days in Court at $ 83X per day
] Xe per mile actually traveled -
P. O s et e ‘
$5.00
................................................................................................ Days in Court at $#¥Kper day
Hc per mile actually traveled
) < ST 7c
' $5.00
............................................................. Days in Court at $X¥& per day
Xc per mile actually traveled
3R © OO Te
...................... Serving subpoenas ................. Witness .................
P. O e Miles distance ... .
Whole amount of Bill ............. oot eeee e eeeeet oo 10| 00
CLEARFIELD COUNTY, SS:
Personally appeared before me Richard M. Sharp, Esq. . . , who being duly

sworn, saith’ the above Bill of Costs is correct, that the witnesses named were subpoenaed, necessayy,

. aterial, and
in attendancé as above stated, and that the mileage is correct as he beljeVes.

'Sworn to and subscribed before me thY
~Eebruary 64

: ﬁ\ ..... dz? of y ..................... /A. D. 19..0 ...
/Mé{ . / A7 , Prothonotary

~




VON B. JOINSON,
Plaintiff

vS.

PENNSYLVANIA ELECTRIC CO.,
Defendant

TO THE PROTHONOTARY:

Enter judgment on

March 13, 1964

2040 S )iy
Verdeed

IN THE COURT OF COMMON PIEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

1960

No. 276 November Term,

In Assumpsit

the verdict in favor of the Plaintiff.




IN THE COURT OF COMMON PIEAS
OF CLEARFIELD COUNTY, PA.
No. 276 November Term, 1960
In Assumpsit

VON B. JOHNSON,
Plaintiff

vs.

PENNSYLVANIA ELECTRIC CO.,
Defendant

PRAECIPE

R

M-HH.. vslod 3§

~ MARE4 1988 g |

Z cant. k. EFE@,WW _
- PHOTHOROYARK 10

SHARP & GILPATRICK
ATTORNEYS AT LAW
20 N. SECOND ST,
PHILIPSBURG, PA.
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VON B. JOHKSOR

VS.

PENNSYLVANIA ELECTREC

In the Court of Common Pleas

Clearfield County, Pennsylvania

COMPANY

CERTIFICATE OF DISCONTINUANCE

Commonwealth of Pennsylvania
! County of Clearfield

I Carl E. Ualker -

-

, Prothonotary of the Court of Common Pleas, in and for

the County and Commonwealth aforesaid, do hereby certify that the above stated case was this day,

Record costs in the sum of $ 65.50 have been paid in full by Pa. Electric Co. by
p y

Prothonotary




STATEMENT OF JUDGMENT

Docket No 173

N, -~ IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
\ Won B. Johnson \ No.......276 ... TERM._Nov. 19 60
/ | Penal Debt . S
S/ ‘ Real Debt ... | $.2000.00
. : Atty’s Com. $
VERSUS Int. from . | .
. _— Entry & Tax e $ . 4,00
Pennsylvania Electric oosums Att’y Docket - $ o
T mmawmmoao,s Fee : $h0& |
n Assignment Fee . T ‘ 106
Instrument __Judgment..on Verdict ,
Date of Same ____March 14, 1964
4 Date Due 19
e o Expires March 14, . 19..69
msﬁ&.ma of Record H,.fw day of March 19 64

omsammm. from Record 21st day of March § 19 §

Waonwosonm@ .
|




