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Fred Lundgren, Inc,

VERSUS

James V. DeAngelo, d/b/a

Superior Landscape: Company




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

FRED LUNDGREN, INC, :No, 308 November Term, 1960
Plaintiff

VSe

In Assumpsit
JAMES V. DeANGELO,d/b/a

SUPERIOR LANDSCAPE COMPANY,
Defendant

®e 84 v vs o8 80 e

ANSWER AND COUNTERCLAIM '

NOW COMES the defendant, James DeAngelo, and makes answer
to the Complaint as follows:

Paragraphs 1, 2, 3 and 4 are admitted.

5. It i1s admitted that the defendant seeded the ground, but
1t is denled that defendant cut it ouly once, and that the grass
was approximately two feet high, but ou the contrary it is
averred that the defendant cut and cleaned up the grass the firs
time on May 27 and 28, 1960, and the second cutting was completed
on June 4 and June 5, 1960,

6. It is denied that the plaintiff informed the defendant
that he was obligated to cut the grass two more times, and on
the contrary it is averred that the defendant had cut the grass
twice, and he waé only obligated to cut the grass a total of
three times, thereby leaving only one cutting required by the
contract, which is attached to the original Complaint as
Exhibit "Av,

7. Paragraph 7 is denied. It is admitted that the defendan
and the plaintiff's employe met at the school site, and that the
defendant promised to cut the grass for the third and final
cutting on Anglisti22 andn232, 1960.

8. After reasonable investigation the defendant is unable
to determine the truth of the averment in paragraph 8, as the
information and means of proof are within the eiclusive control
of an adverse party or hostile personm, and strict proof thereof

i1s demanded at trial, Even if the grass were cut on the dates
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specified by the plaintiff, it is denied that the cost would be
$142,38, as plaintiff sets forth in Exhibit "C", and on the
contrary it is averred that the deféndant cut the grass, raked
the lawn and carried away excess grass, etc, on two separate
occaslons, and that a reasonable cost for each cutting would be
approximately £50,00,

9. Paragraph 9 1s neither admitted nor denied, as after
reasonable investigation the defendant is unable to determiue the
truth of the averments. However, it is averred that the defendan
was obligated under hils contract to cut the grass three times,and
further that he cut the grass on two occasions, and any cutting
after the third cutting would hot be his responsibility, and
therefore he denies any liability for cutting the grass if same
were cut on October 15, 1960,

10, Paragraph 10 is admitted. It is further averred that
the defendant was never contacted by the plaintiff or presented
with a statement for repairing same, and if so requested he would
have promptly paid the amount claimed.

11. The purchases and amounts set forth in paragraph 1l are
admitted. It is further averred that these fertilizers were used
on otner projects and not on the Madison Township School, and tha
the plaintiff had no right or duty to pay the Eisler Nurseries

any amount without first countacting the defendant.

. 12, It is admitted that the plaintiff is liable under his
Performance Bond for all labor and materials furuished iu the
‘Madison Township School. However, it is averred that some of the
materials were not used in the Madison Township School, anl it is
further averred that the plaintiff had no right to pay any of
these obligations without first consulting the defendant. It is
further averred that the plaintiff never contacted the defeundant
in regard to any of the items set forth in the Complaint, and
that the primary duty was to contact the defendant, who should
have been given an opportunity to pay said claims. In addition,

the Bond for the Madison Township School did not expire until
—2-
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February 18, 1961, and the plaintiff was not liable under its
performance bond for any payment prior to that time.

13, It is denled that the plaintiff paid the defendant in
full in the amount of #4,550,00, and on the contrary it is
averred that payment of $125.00 to Roland G. Barrett was made
without consulting the defendant, and that the defendant never
owed Roland G. Barrett $125.00 for the work done on the Madison
School. It is further averred that the contract between the
defendant and Roland G, Barrett for the work on the Madison
School was in the amount of $52.50, and that the payment to
Barrett was an over-payment in the amount of $72.50. It 1is
further averred that a payment to George E. Musser in the amount
of $262,50 was made without consulting the defendant, and that
the defendant never owed George E, Musser $262.50 for the work
done on the Madison School, It is further averred that the
contract between the defendant and George E. Musser for the work
on the Madison School was in the amount of $80.93, and that the
payment to Musser was an over payment in the amount of 181,57,
It is further averred that the plaintiff had no duty or right
to pay either Boland G. Barrett or George E, Musser without first
consulting the defendant.

14. It is denied that the plaintiff is entitled to the sum
of $664.07, and on the contrary it is averred that the only sum
due the plaintiff by reason of said comtract is thesum of $10.75,
representing the cost of the broken window, and that if this bill

had been presented the defendant would have paid same.

COUNTERCLAIM

In further answer to the Complaint the defendant alleges the

following New Matter and Counterclaim:

We hereln incorporate by reference paragraphs 1, 2 and 3 of

the Plaintiff's Bill of Cowplaint.

L., It is averred that attached to the Contract marked
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Exhibit "A" and the Specifications marked Exhibit "B", was a
writing dated August 25, 1959, setting forth that the defendant
agreed to landscape 140,000 square feet ofland at the Madison
Township School for the sum of §4,550,00. When the defendant Was
in the process of completing the seeding of the 140,000 square
feet, the plaintiff requested the seeding of an additional
2,033 feet, which defendant agreed to 4o on the basis of 3% centd
per square foot, making the total seeded area 142,033 square
feet. The additional seeding supplied by the defendant amounted
to $66.07, which was never paid by the plaintiff, even though
requested to do so on several occasions.

5. At the request of the plaintiff the defendant repaired
a manhole cover on a septic tank, for which he was to be paid
$12.63, and which the plaintiff has never paid, even though
requested to do so on several occasions.

6. The plaintiff made payment to Roland G, Barrett and
George E, Musser of $72.50 and $181.57 respectively, which was
an over-payment as set forth in detail in paragraph 13 of this
Auswer, Sald paragraph 13 is incorporated herein by refereunce
and made a part hereof.

WHEREFORE, the defendant seeks judgment against the plaintiff
in this action agalnst him; and the defendant further seeks
Judgment against the plaintiff as follows: Additional seeding,
$66.07; repairs to manhole cover, $12.63; overpayment to Barretf
$72.50; overpayment to Musser, $181.57, making a total claim
against the plaintiff in the amount of $332.77; and the defendant

a1ls0o claims damages in the nature of interest for delay in

UE@ISEELL ‘
By

Attorneys for Defendqut

payment from May 26, 1960,

fames V, DeAngelo,

lye




STATE OF PENNSYLVANIA
COUNTY OF CLESRFIELD :

Before me, the undersigned officer, personally aoppeared
JAMES V. DeANGELO, who, being duly sworn according to law,
deposes and says that the facts gset forth in the foregoing
Answer and Counterclaim are true and correct to the best of

his knowledge, information and belief.

es V., DeAngelo

Sworn to and subscribed before

PROTHONOTASY
My Commission Expires
1ot Monday Jan. 1962
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IN THE COURT OF COMMON PLEAS
Tm CLEARFIELD CCUNTY, PENNA,

No. 308 November Ter:, 1960

FEED LUNDGAEN, INC.
Flaintiff

vsS.

| J4MES V. DeANGELO d/b/a

' SUPEAIOSE LaNJ3C..FPE COMF.NY
Detendant

ANSWER aD CCUNDZLCLaIM

To the within named
Plaintiff:

You are hereby notifled
to plead to the enclosed
Counterclaim within twenty
(20) days from service
hereof .

UREY & MIKESELL
ATTORNEYS® AT LAW
CLEARFIELD TRUBT COMPANY, BUILDING

CLEARFIELD. PA.

COMMERCIL PRINTING CO., CLEARFIRLU, >




Affidavit of Seririce

: No308 November  po... 1960
Fred Lundgren, Inc
ve. Complaint In Assumpsit
Returnable within days
James V. DeAngslo d/b / a ¥ from date of service hereof.
Now__ December 30k 1960 ., 1:kO o'clock__ EoMs

served the within Complaint In Assumpsit

on _James V. DeAngelo d/b/a Superior Landscape Company

ot .place of business and residence, Box 654, DuBois, Pennsylvania

handing to Norma DeAngelo an adult member of the family being the
wife of James V. DeAngelo

a true and attested copy of the original _Complaint In Assumpsit and made
known to—_her the contents thereof. Costs. Sheriff Ammerman $11.60
(Paid by Atty Frantz)
Sworn to before me this 3rd So answers, s
day of . Januar A. D. 1961 /
‘.' h W
% f A j/cZg CH G. AMMERMAN

rothonotary / Sheriff






Fred Lundgren, Inc., Plaintiff ) In the Court of Common Pleas of
)

vs. ) Clearfisld County, Pennsylvania

James V. DeAngelo d/b/a
Superior Landscape Company,
Defendant,

No. , 19

L

COMPLAINT IN ASSUMPSIT

The Plaintiff is a corporation organized and doing business under
the corporation laws of the Commonwealth of Pennsylvania, with its principal
‘place of business at R. D. #5, Kittanning, Armstrong County, Pennsylvania.
2.
The Defendant is an individual trading and doing business as the
Superior Landscape Company with his principal place of business at Box 654,

DuBois, Pennsylvania.

On September 9, 1959, the Plaintiff and the Defendant entered into a
written contract by which the Defendant agreed to complete the seeding in
accordance with specifications for the School Building for the Madison Township
School District. A copy of the contract marked Exhibit A and a copy of the
specifications marked Exhibit B are attached and thereby made a part of this
Complaint.
4.

The specifications state that the Defendant was to seed the ground

surrounding the school building and to cut the grass three tirnés after it

started growing.

The Defendant seeded the ground but cut it only once, with the result




that the grass was approximately two feet high.

‘ 6,
| The Plaintiff informed the Defendant that he was obligated to cut the

‘T‘ grass two more times, but the Defendant failed to cut it.

i 7.

| The Plaintiff sent a man up to the School to do the cutting but the

; !
| Defendant, at that time, assured the Plaintiff that he would fulfill his contract; {

however, the Defendant again failed to cut the grass.

8.

i On August 27, 1960, and August 29, 1960, the Plaintiff had his men
i

cut the grass for the second time at a total cost of $142. 38, which included i

|cutting the grass behind the school building. An itemized copy of the Invoice

|for this work, marked Exhibit C is attached to and thereby madé a part of this

|
!
“ Complaint. . ‘
1 9. | ,
| On October- 15, 1960, .the Madison Township School District had the |
:‘igrass cut for the third time and submitted a bill of $74. 70 to the Plaintiff which }
he has paid in full. The Madison Township School District only had the front

land side lawns cut this time as the back lawn was being used for ballfields by

Ithe school's students. An itemized copy of the Invoice for this work, marked

"JExhibit D is attached to and thereby made a part of this Complaint.

|
i 10. !
| |

When the Defendant cut the grass for the first time, his rotary lawn

1
|
I

j
mower threw a stone through a screen and window of the School Building, which;

|

Twas replaced at a cost of $10.75 to the Plaintiff. An itemized copy of the Invoicé
- N
1"for this work, marked Exhibit E is attached to and thereby made a part of this ‘l
Caomplaint. ﬁ

| ‘



11.
In 1958, the Defendant purchased $61.80 worth of mushroom manure
from Eisler Nurseries of Butler, Pa., and in 1959, the Defendant purchased
$374. 44 worth of the mushroom manure from Eisler Nurseries for which the
Defendant has never paid; therefore, the Plaintiff paid the said Eisler Nurseries
in full for the material furnished. An itemized copy of the Invoice, marked
Exhibit F, is attached to and thereby made a part of this Complaint.

12,
The Plaintiff, who is fully liable under his performance bond with
the Aetna Casualty and Surety Company for all labor and material furnished,
has paid these obligations in full. !

13.

The Plaintiff has paid the Defendant in full, in the amount of
$4,550.00, less $125.00 paid Roland G. Barrett and $262. 50 paid George E.
Musser for labor they performed on the Defendant's behalf and at his request.

14,

The Plaintiff demands the sum of $664.07 for paying the aforesaid

primary obligations of the Defendant for which the Plaintiff was secondarily

liable under his Performance Bond.

0 (Gt #Q,

Attorney for Ply&xﬁff

-3~




Commonwealth of Pennsylvania )
} ss
County of Armstrong )

Carl Lundgren being duly sworn deposes and says that he is the
Vice-President of the Fred Lundgren, Inc., a corporation and that the
averments of this pleading are true to his personal knowledge, information

and belief.

Sworn to and subscribed before

e this //7/7% day of October, 1960,
7

Notary Public, Kittanning, Armstrong Co.
My Commission Expires May 15, 1963
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BUILDING CONTRACT ~mw SUB-CONTRACTOR

AONBENENT, mads Shis __O  dey of . Saptanlar ., 1959, between
hereinarter desipnated Contrastor, and_Bupsrior Landacave

S8Rl N _ARSs. DaYDolaaxsili Cha
hereinafter designated SubsContractor,
WHEREAS, said Contractor has entersd into & contract with
Madiadh Zomnahis Sohacl Distrist
ownar, to srect for ssid owner _gn]_]ghggl_]nxlging_________
8aid lub-eoatrictor'igr the esonsideration hereinafter named
oovenants and agrees with said Contractor as foliows:
FIR®Y. 8aid SubeContrastor agrees to furnish the
materials as and when hesded, and to eonstruct, perform and

somplete__fesding in accordance with gpdcifiastion

for the building above mentioned, and to do said work in a
§004 and workmanlike manner and sccording to plans and speei-
fioations,

&BCOKD, @aid Sub-Contractor agrees to degin seid work
upon __ S, days' notics, and will eéomplate the same within
i¥h_wesks . thersafter, inlcnu detained by the
said Centractor or other 8ubeContractors; and 1f so detained,
that he will forthwith give notice thersof, in writing, to
said Contractor, who will allow additional time, sufficient

in Contractor's Judgment, to make up for the time 30 lost.
THIRD. 8aid SubeContractor agrees to furnish said

materials and prosecute said work without delay, and will net
interfers with the work of the Contractor or other Sub=Cone
tractors.
FOURTR. Said SubeContractor further agrees that 1f, at
any time during the progress of the work said Sub=Contractor
does not do said work aceording to, or doss not furnish such
materials as are provided for in specifieations, said Con-
trector may give said 8ub-Contrastor notiee of his dig-
fatisfaotion of the work done or materials furnished, CLX//B8/7T "

!_
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_ Exwsba “A"

FIFH. Should any alteration be required in said work, a
fair valuation of said work, added or omitted, shall be made
and the sum hersinafter agreed to be paid for said work shall
be increased or diminished as the case may be, to the extent of
tﬁo valuation. The valuation thereof shall be the fair,
reasonable snd market price thereof at the time the alteration
is made, unless the charge is agreed upon at the time of such
alteration, No claim shall be made for extra work or materials,
unless Contrector orders Sub-Contractor to do such extra work
or fusnish such extra materials, in writing, setting forth the

nature of such extra work and materials,

BIXTH, 8aid Contractor has the right to reject all materials
of an inferior quality, which said Sub=Contractor may attempt
to use in said work. | .

IN CONSIDERATION THEREOF, said Contractor Qgrdbs;go pay to said
Sub-Contractor the sum of_Jour Thousand Five Hundred and FAftY

and 8o, o,550,00 Tollars, as followss

the balance to be paid with ___10 days after the said
building is fully completed.
This agreement shall be binding upon the heirs, executors,

adninistrators and assigns of the parties hereto,
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The leswn seed, as specified, aball be sown at the rate of four
pownda minimum per one thousand square feet, exercieing great cere
thet a uniform distribution of seed 1s bbtained, Seeding shall
be done on & still day, using a hopper type seeder, one-balf of

- the sead for emch ares being mown in 8 direetion at right angles

13,

to the other balfi After seeding, theo surface shall be lightly
raked; relled onse with a roller weighing not less than one
hundred pounds pef lineal foot,

Malntenatae of Sesded Areaa:

Gontractor sbell wmaintain all lewn aress until the final
acoeptance of the Lawn and Planting Contract. Maintenanoe shall
begin immediately hfter oach area is seeded and shall continue
for a minimum of thirty (30) days, Lawn areas shall be maintained
&t 8 makimum height of two and one-half (2-1/2) inches by mowing
at leant three (3) times. They shall be weeded thoroughly at
lemnt once end maintainsd until time of acoeptance by reseeding
znd refertilizing with originel mixtures, watering, or whatever
may be necessary to establish over the entire lawn areas & olose
etand of the gracses specified, ressonably free of weeds and
undesirable native grasses,

Fipal Inspection:

Inspection of work of LAWNS AND PLANTING will be made at conelusion
of malntenance., Written notice requesting inapection should be
submitted at least ten (10) days prior to antioipated date. The
vork of LAWNS AND PLANTING will be mcoepted upon the completion

of all work of this section, exslusive of guarantes period. All
grees shall be closely cut, weeded and cleaned of foreign matter,
and the entire area plased in first-e¢lass condition immediately
before the final aceceptance of the building.

FRENCE DRAINS

Inptall tile drains where indiceted as "Prench Draina® on the N
drawings. Tile drains ghall be unglazed, sound, standard four :
(L") inoh diameter field tile, twelve inches (12") long and leid \
on an even 80l1id base with one-half inch (1/2") wide joints, \
Cover the top half of all joints with four inch (4") strips |
of fifteen (15) pound asphalt rag felt roofing wired in place. /
Pitoh all drains slightly im the direction of flow toward the /
outlets, All French Draius shall be covered to a depth of at /
least twelve inches (12", with uniformly graded broken stone

in sires from 3/l." to 2-1/2", Befors backfilling place & three
inob (3") layer of loose hay over the broken stone, French drain
will be connected to the storm sewer by the Plumbing Contrastor,

Extierr g




Commanatal

Ondustrial Dnatitutional Kesidantial

80LD TO

TERMS:

FRED | UNDGREN, INC.

GENERAL CONTRACTQR
BUILDING CONSTRUCTICN

s e

PHONE: RURAL VALLEY
SUNSET 3-3201

R.D.S ¢ :: : KITTANNING, PA.
Swerior Landscape Co. DATE November 1, 1960
Box 538
DuBois, Pa. INVOICE NOD.

Res Jisdison Twp, Blem, School

mg, 278 *0, 1960

Cutting amd rakiag grass and removing grass from site
12 hrs. Tractor & Operater with rotary cutter €6.00
18 hrs. ladorers raking and removing giass from site
18 hrs. Pensioa & Welfare Puads @ ,20

15% Inguzance & Taxes oa ladbor

10% Profit & Overhead
TCTAL AMOUNT




Commansial Ondustrial Onattbutional Restdential

FRED LUNDGREN, [NC.  Exwwa P "

GENERAL CONTRACTOR PHONE: RURAL VALLEY
BUILDING CONSTRUCTION SUNSET 3-330)
PR » PR T S XITTANNING, FA.
soOLD 7O Superior Landscape Co. DATE November 1, 1960
Box 388 INVOICE NO.

TERMS:

DuBois, Pa.
Ret Madison Twp. Elem. School

10/15/60

6 hrs. Tractor & Operator with rotarybcutter @6.00 $ 36,00

10 hrs. laborers raking & removing grass from site 25,75
10 hrs. Pension & Welfare Punds @ .20 2,00
15% Ipsurance & Taxes 4,16
$ 67.91
10% Profit & Overhead 6,79
ANOUNT $ 74.70

TOTAL
This invoice covers cutting the grass for second time
and includes cutting of front and side lawn only.




LaT Commtaia[ Ondustrial . ﬂnit_ltutlona[ c&u[dznﬂaf

= T T

GENERAL CONTRACTOR PHONE: RURAL VALLEY
BUILDING CONSTRUCTION SUNBET 3-3201
R.D.5 : :: : KiTTANNING, PA.
sSOLD TO Superior Landscape Co, DATE November 1, 1960
Box 588
DuBoh, Pa. INVOICE NO.
TERMS: Re: Madison Twp. Elem. School
Oct. 17, (1960 Replacing one light of glass and repairing screen

|
that was damaged by Superier Landscape Co. men by '
their rotary lawn mower when they cut grass at first ;
cutting, |
1 - 1¢t, 16" X 40" DSA window glass complete with putty |
and two coats of paint to match existing paint '$ s.00
1 new window screen 16™ X 40" furnished by Truscon
Steel, Youngstown, Chio to match existing screens
and to replace damaged screen 3715

TOTAL AMOUNT | $ 10.75




INVOICE ” N? 4322

EISLER NURSERIES  Ex«.s "

P. 0. BOX 70 BUTLER. PA.
Pheust 73-703 Ofice Rddress:
219 East Poorl B
sowp Superlor landscepe Company Date October 23, 1958

10 Reynoldsville, Pennsylvania
Purchase Order No.

" Mushroom Menure pic:ed up st the plant "

Order No 2493 10/17/58
1 "gz2" plate load el $§ 30.00 [i$ 30.00
order No 2557 10414458
1 Trailer load 30,00 || 30,00
$ 60.00
Pa. Sales Tax 1.80

TOTAL T
Net $ 61.80

¥ nsecrect in cay dotall. plecse olily us prempily. wowmnmwu-mmmbmm
Ko cloims allowed unless made on recsigt of goods.

Elsler Nurseries Butler, Pennsylvania

D Em— .



INVOICE

R o Ne 432l
EISLER NURSERIES ot
p. O. BOX 70 BUTLER. PA.

219 Eost Pearl B4

SOLD Superior Landscape Company Daw October 29, 1959
Dubois, Pennsylvenis Parchase Order Ne.
Shigped Te Torme:
Ows Ordes Mo
------------------------- Deswiption Kol Yord
" Mushrcom Manure picked up et plent "
3 "y" plate losds $ 20,00 |l § 60.00
Delive% Slip Numbers Date cf Purchase
B 1 P -
B 3296 . 9/22/59
B 3909 10/214%9
10 wzz" plate loads $ 30.00 | $300.00
B 3290 9/22/59
B 3292 9/22/59
B 3293 9/22/59
B 3294 9/22/59
B 3295 9/22/59
B 3297 9/22/59
B 3973 10/ 12/’/59
B 3972 10/12/%9
B 3908 10/21/59
B 3289 10/22/59
TO.00
Pennsylvania Sales Tex 14.44
TOTAL
$ 374,44

IWhmMM-ﬂy-M. 'onWcﬂvﬂle“m
lodﬂ‘o'd-h--do-nubﬁdpo&

Bsler Numeries Builee, Pennsylvania




In the Court of Common Pleas of
Clearfield County, Pennsylvania

No. -7 7 c mw “\M\.\K\\.\F\N\l\\ wnw.r\.\

FRED LUNDGREN, INC,,
Plaintiff

vs.
JAMES V. DeANGELO, d/b/a

SUPERIOR LANDSCAPE COMPAN
Defendant.

COMPLAINT IN ASSUMPSIT

To the within Defendant:

You are hereby notified to
plead to the within Complaint
in Assumpsit within twenty (20
days from service hereof.

Q&Q&\@?&MQ

>.S“0u.=m< Hou wwm. 7 H&

onPHHHmHQ Pa.
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