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_|gobn R IKAY CHURNER, Individually __ MARCH 15, 2000, COMPLAINT IN CIVIL ACTION, filed by John R. -
Carfley, Esq. Carfley, Esq., Attorney for the Plaintiff
____|end as Executrix of the Four Certified Copies to Sheriff .
Four Certified Copies to Attorney
i Estate of JOHN DIMMICK . B o e
MAR, 20,2000, PETITION FOR PRELIMINARY INJUNCTION, filed by s/JOEN [/,
R. CARFLEY, ESQ. 2
= . 22, 2000, RULE TO SHOW CAUSE WHY PRELIMINARY INJUNCTION SHOULD 3\
[ S e ——NOT-1S5UE,-UPON-DEFENDANTS, - RETURNABLE - APRIL - 05.,-2000 ;- — BY--THE - COURT 5| -=-=*
£ 5/JORN K. REILLY, JR., PRESIDENT JUDGE SIX (6) CC ATTY CARFLEY
8
3 o ¢TI TTTTTITTTTTIMARL 24372000, CERTIFICATE OF SERVICE,” PETITION FOR™PRELIMINARY — B 6\
£ 00-328-CD INJUNCTION UPON DEFENDANTS, filed by s/JOHN R. CARFLEY, ESQ. ONE ()™
g e s o omms=—r ~o'CERT TO ATTY EARS
- APR. 04, 2000, ORDER,RE: RULE issued upon Defendants, RETURNABLE thei:f__
—“““‘g --|——= Tt T | Tt T 7T~ ~I'17th day 2000: BY THE COURT: s/JOHN K. REILLY, JR., P.J.
H FIVE (5) CC ATTY CARFLEY _
APR. 05, 2000, AFFIDAVIT IN SUPPORT OF PLAINTIFF'S PETITION FOR Ve
wom | e . . . <. —~ee. -—|-PRELIMINARY-INJUNCTION, filed- -s/KAY.CHURNER----FIVE-(5)-CERT-TO---|——
ATTY
e -w . . |CLIFFORD COX; an incompetent, | ... ) »000;~CERT"OF ‘SERVICE; ORDER OF APR: 4} 20005 &md PLAINTIFF|& =
by John R. R E 2 - an S 7
HMM‘;;;“,@;,‘_‘“ AFFIDAVIT UPON LINDA ESTRATA AT HER P.0. BOX ADDRESS, a/JORN R. CARFLEY,”
Guardian ad litem, LINDA ESTRAPRE (1)7TC ATT CARFLEY i
o .. |emdes-mext-frdend-{ANF)-of~__| APR._07,_2000, CERT. of. SERVICE,_ (AS_ABOVE.BUT_TO.STREET_ ADDRESS).. |-
ind. and as next friend (ANX) |g7JOHN R. CARFLEY, ESQ. ONE (1) CERT TO ATTY CARFLEY
. CLIFFORD-€0%-—ema-_ L R e
Mark ST T iof Clifford Cox, and [APR.H7, 2000, CERT. OF SERVICE, (AS ABOVE BUT TO ATTY WHITAKER) o
Weaver SOUTHWEST GUARANTY TRUST CO., |s/JOHN R. CARFLEY, ESQ. ONE (1) CC ATTY CARFLEY I
NA APR. 07, 2000, CERT. OF SERVICE (AS ABOVE BUT TO CLIFFORD COX) i e’
—— e e 2t -—=.  ew .= —-|S/JOHN-R.- CARFLEY,- ESQ. ONE (1)  CC-ATTY CARFLEY - ———— —--—— -~ [~
APR. 12, 2000, CERTIFICATE OF SERVICE, IMPORTANT NOTICE ON CLIFFORD ({ / _
D -/ - T|COX, filed by s/JOHN R. CARFLEY, ESQ. ONE (I) CERT T0 ATTY :
oo . . |Pro_____ BY ATTY ___ 80.00 __ - ORI
SheE APR. 12,72000, CONSTABLE'S RETURN, filed. W0 CC i‘é\
_ |Hawkins _ By Atty ___ . 93.07 __ | —z
APRY 14, 2000, CERTIFICATE OF SERVICE, IMPORTANT NOTICE ON SOUTHWEST r;
Pro By Atty. 20.00 GUARANTY TRUST CO., N. A., s/JOHN R. CARFLEY, ESQ. ONE (1) CC 70 b
e hA . .5 -| oy 8/ L R GARKLEX, s E L LT =
Pro By Atty 20.00 APR. 13, 2000, PRELIMINARY OBJEGTION Of DEFENDANT SOUTHWEST cummw'_f_‘_f'
1T - Tt T * "TLOURT TRUST TO PLAINTIFF'S COMPLAINT, filed by s/MARK S/ WEAVER, ESQ.
_ . |Pre..._. By.Arey . ... 20.00_PNE (1) CC ATTY WEAVER J IR B
APR. 14, 2000, AFFIDAVIT IN SUPPORT OF DEFENDNAT SOUTHWEST GUARANTY | :°
et e |e——ee. o= <. .~ —_|COURT-TRUST-PRELIMINARY-OBJECTION-TO-PLALNTIFF'S-COMPLAINT, -filed—|-
by s/MARK S. WEAVER, ESQ. THREE (3) CC ATTY WEAVER
APR. 14, 2000, SHERIFF RETURN, COMPLAINT UPON_CLIFFORD COX, COMPLAINI‘-T/l
— . weme woem s - —| ON-LINDA -ESTRADA-REUTRNED - BY-- USPS -VUNGLAIMED"; - 50 - ANSWERS - GHEGTER - A} ——-
X HAWKINS, SHERIFF by s/Marilyn Hamm
77 7| TTTTAPR. '17,72000, PLAINTIFF{S PRELIMINARY OBJECTIONS TO THE DEFENDANT, sdﬁrﬁﬁiéi“&ﬁiiiﬁ??‘iiﬁEf"'ifri
|t |co., N.A. 'S PRELIMINARY OBJECYFIONS, filed‘by s/JOHN R. CARFLEY, ESQ. THREE (3) CERT TO ATTY _j
oy
_ . APRIL 18, 2000, CERTIFICATE OF SERVICE, DEFENDANI'S. SUPPORTING AFFIDAVIT, upon' JOHN R.. ! <
CARFLEY, filed by:/s/MARK S. WEAVER, ESQUIRE
TWO. (2) CC ATTORNEY WEAVER
A}
APRIL 18, 2000, ORDER, fltled. AND NOW, this 18th day of April, 2000, RE: Petition_for i

Preliminary Injunctive Rellef
CERT COPIES O CARFLEY AND VEA

APRIL 19, 2000, PRAECIP

BY THE COURT: /s/John K. Reilly, Jr., P.J.
VER

(SEE ORIGINAL FILING)

FOR ENTRY OF DEFAULT OF JUDGMENT, filed by Atty. Carfley

One (1) Cert. to Atty.
JUDGMENT shall be entere|

Damédges heredn shdll bé assess
Notice mailed to Cliffor]

4 on liability only.as provided by the Rules of Civil Procedure;
Bd"at " time of trial on Clifford Cox.
d Cox

| CERTIFICATE OF SERVICE

- ‘APRIL 19, 2000, PETITIO

s/JOHN R. CARFLEY, ESQ.  ONE

MAY 04, 2000, ORDER DET

(1) CC ATTY CARFLEY

APR. 20, 2000, RULE 'ro SHOW CAUSE, RE: APPOINTMENT OF GUARDIAN, RETURNABLE MAY 4, 2000: 52
-— - BY-—THE- COURT : — §/JOHN - K. -RELLL¥, - JR. , -PRESIDENT-- JUDGE - ———NINE - (9) - CERT -TO-ATTY - e | S5
APR. 20, 2000, ORDER DIRECTING NOTICE 70 INTERESTED PERSONS IN THE MATTER OF CLIFFORD COX, |2 j‘

“AN "ALLEGED INCAPACITATED PERSON BY THE COURT, S/JOHN K. REILLY, JR., PRESIDENT JUDGE

NINE (9) CERT TO ATTY
o |.___APRIL 2k, 2000, AFFIDAVIT OF SERVICE OF PETITION/NOTICE TO_INTERESTED PERSONS, filed by 2w
/s/John R. Carfley /[s/Daviid Carfley ONE (1) CC ATTY

T APR.”25;72000;  CERTIFICATE OF SERVICE,” IMPORTANT NOTICE UPON LINDA ESTRADA;™filed by~ |7

ON'HIS BEHALF  BY THE COURT:

TTMAY 09, 72000;” PRAECIPE FOK

8/JOHN K, REILLY, JR., PRESIDENT JUDGE  SIX (6) CC ATTY CARFLEY

INING DEFENDANT'S MENTAL CAPACITY AND APPOINTING GUARDIAN AD LITEM |’

ENTRY "OF DEFAULT OF JUDGMENT,filéd.”” ™ - °

JUDGMENT_shall be entered

ONE (1) CERT_TO ATTY

bamagea herein shall be assess¢d at time of trial.

onliability only as provided by_the Rules of Civil Procedure;_ _ _ _. _
s/JOHN R. CARFLEY, ESQ.
NOTICE TO DEFENDANT

CONTINUED ON P

by s/S. BRADY WHITAKER, ESQ.
GE 7

THREE (3) CC ATTY WEAVER

U - -
MAY 15, 2000, AFFIDAVLT IN [SUPPORT OF DEFENDANT SOUTHWEST GUARANTY ’T‘RUS’F C0., N.A.'S BRIEF, “tye
- | filed -by s/MARK S. WEAVER, ESQ.- THREE-(3) CC-ATTY WEAVER - - -——- - o T e
MAY 15, 2000, AFFIDAVIT IN [SUPPORT OF DEFENDANT SQUTHWEST GUARANTY TRUST CQ.'S BRIEF, filed 1%
7
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KUM PAGE //,

AY UHURNLK, ind., V. ULLPFURD LUA, et al, 00-328-CD

v

MAY 1

. 2000, CERTIFICATE OF SERVICEH, BRIEF IN SUPPORT OF PRELIMINARY OBJECTION TO PLAINTIFF'S COMPLAINT

FILED BY DEFEN

DANT. SOUTHWEST GUARANTY TRUST ., N.A./AFFIDAVIT IN SUPPORT OF DEFENDANT'S BRIEF, UPON

JOHN R. CARFLEY, ESQ.

and S. BRADY WHITAKER, ESQ.: filed by s/MARK S. WEAVER, ESQ. NO CC

AUG, 04,

2000, PETITTON FOR TRANSFER OF [TRUST ASSETS FILED ON BEHALF OF DEFENDANT, CLIFFORD COX, filed”

by s/JOHN R.
AUG. 08,

REAN, ESQ.

Y TRUST CO., N.A. to APPFAR and SHOW CAUSE, RETURNABLE the 6th day of

2000, RULE, ON SOUTWEST GUARANT

Oétober, 2000.

BY THE COURT, s/JOHN K. RETULY, JR., PRESTDENT JUDGE

AUG. 22, 7000, PRAECTPF FOR FXEMPLIFYED QERTIFTED DOCUMENTS:, s/JOHN R. CARFLEY, ESQ. o

_ CERT. & EXFMP. OF REQUESTS 70 TX .
AUG. 25, 000, CFRTTFTED MATL RECEIPT, fliled. v
s _ i
AUG. 25, |2000, AFFTDAVIT, filed by s/JOl;I R. CARFLEY, ESQ. =
RUC, 7%, |2000, DOMFSTIC RETURN RECETPT, [filed. % '
- SFP. 12, 000, PRAECIPE FOR EXFMPLLFIED CFRTIFTED DOCUMENTS:  s/JOHN R. CARFLEY, FSQ. YR

R CFRT, & FXEMP, OF REQUFST TO TX

SEP. 20, D000, DOMFSTIC RETURN RECFTPT, [filed. o E
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Déte: ’04/17/2002 Clearfield County Court of Common Pleas User: BILLSHAW
Time: 08:26 AM ROA Report
Page 1 of 1 Case: 2000-00328-CD

Current Judge: John K. Reilly Jr.
Kay Churner, John Dimmick vs. Clifford Cox, Linda Estrada, Southwest Guaranty Trust Company

Civil Other
Date Judge
01/08/2001 Transferred from the docket. No Judge
3 & Affidavit, filed by s/John R. Carfley, Esq. 3 cc atty Carfley No Judge

01/19/2001 3% ORDER, re: Praceedings stayed. By the Court, s/JKR,JR..PJ 2 cc atty J. John K. Reilly Jr.

Carfley
07/20/2001 o Motion For Joinder of a Related Party. Filed by s/John R. Carfley, Esq. 4 John K. Reilly Jr.

cc atty Carfley
08/03/2001 ¢ RULE, NOW this 3rd Day of August, 2001, a Rule is granted upon the John K. Reilly Jr.

following Defendants to appear and show cause why the prayer of said
Motion should not be granted. Rule Returnable, the 12th Day of September,
2001, at 9:00 am in Courtroom No. 1. By The Court, s/JKR, Jr.,P.J. 4 CC to
Atty Carfley

08/15/2001 43 Plaintiff's Petition to Cross-Index Judgment Filed by Agreement of the John K. Reilly Jr.
Parties in Litigation Filed to No. 99-825-CD in the Cause of Action Filed to
the Above Captioned Number. Filed by s/ John R. Carfiey, Esq. s/John R.
Ryan, Esq. 3 cc atty Ryan

10/10/2001 -, ORDER, NOW, this 9th day of October, 2001, re: Status Conference. by  John K. Reilly Jr.
the Court, s/JKR,JR.,P.J. 1 cc Atty Carfley, Ryan, Weaver, and Naddeo

10/29/2001 "\ ORDER OF COURT, re; Judgment filed to no 99-825-CD be and is hereby John K. Reilly Jr.
exemplified to this docket and the Prothonotary is directed to make
provisions to file a duplicate judgment in this matter and to enter evidence
thereof on the docket entries in this proceeding. by the Court,
s/IJKR,JR.,P.J. 1 cc Atty Carfley

02/27/2002 4% Affidavit In Support Of Plaintiffs Memorandum. Filed by s/John R. Carfley, John K. Reilly Jr.
Esq. 1 cc Atty Carfley

Y ORDER, NOW, this 27th day of Feb. 2002, re: Counsel for Defendant shall, John K. Reilly Jr.
within 10 days from date hereof, file a supplementary brief as he may
desire and Plaintiff granted five days following receipt of said brief to file a
reply thereto. by the Court, s/JKR,JR.,P.J. 1 cc Atty Carfley, Ryan, and
Weaver

03/11/2002 Certificate of Service, Supplementary Brief filed on March 8, 2002, served  John K. Reilly Jr.
upon John R. Carfley, Esq. Filed by s/Mark S. Weaver, Esq. 1 cc Atty
Weaver



IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PA.

NO. 00-
Jury Trial Demanded

KAY CHURNER, IND. and as
Executrix of the Estate of
JOHN DIMMICK,

Plaintiff

VS.

CLIFFORD COX, LINDA ESTRADA,
IND. and ANF of CLIFFORD COX,
and SOUTHWEST GUARANTY TRUST
CO., N.A.

COMPLAINT

JOHN R. CARFLEY
ATTORNEY AT LAW
222 PRESQUEISLE STREET
PHILIPSBURG, PENNSYLVANIA 16866

FHE PLANKENHGRN £0., WILLIAMSPORY, PA.

¥



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

ad \\

@tKAY CHURNER, individually

and as EXEQUTRIX OF THE
ESTATE O OHN DIMMICK
Plaintiff

vsS.

A (5]

QUCLIFFORD COX@INDA ESTRADA,
individually and as next friend
(ANF) of Clifford Cox, and

\'“SOUTHWEST GUARANTY TRUST CO.,N.A.

Defendants

No. 00- 3%~
Jury Trial Demanded
Document filed: Complaint

Filed on behalf of:
Plaintiff

Counsel for this Party:
John R. Carfley, Esqg.
P. O. Box 249
Philipsburg, Pa., 16866
(814) 342-5581
ID# 17621

FILED

MAR 1 5 2000

Wiligm A. Shaw
Prothonotary



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK :
Plaintiff

vs. : No. 00-

CLIFFORD COX; LINDA ESTRADA, : Jury Trial Demanded
individually and as next friend
(ANF) of Clifford Cox, and
SOUTHWEST GUARANTY TRUST CO.,N.A.
Defendants

NOTICE

You have been sued in Court. If you wish to defend against
the claims set forth in the following pages, you must take action
within twenty (20) days after this complaint and notice are served,
by entering a written appearance personally or by attorney and
filing in writing with the court your defenses or ocbjections to the
claims set forth against you. You are warned that if you fail to
do so the case may proceed without you and a judgment may be
entered against you by the court without further notice for any
money claimed in the complaint or for any other claims or relief
requested by the plaintiff. You may lose money or property or
other rights important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO
NOT HAVE A LAWYER OR CANNOT FIND ONE, GO TO OR TELEPHONE THE OFFICE
SET FORTH BELOW TO FIND OUT WHERE YOU CAN GET LEGAL HELP.

COURT ADMINISTRATOR
COURTHOUSE
CLEARFIELD, PA., 16830
(814) 765-2641



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK
Plaintiff

vs. : No. 00-
CLIFFORD COX; LINDA ESTRADA, : Jury Trial Demanded
individually and as next friend
(ANF) of Clifford Cox, and
SOUTHWEST GUARANTY TRUST CO.,N.A,
Defendants
COMPLAINT

AND NOW comes the Plaintiff, Kay Churner, individually and as
Executrix of the Estate of John Dimmick, who by and through her
attorney, John R. Carfley, Esquire, sets forth the following claims
and in support thereof avers as follows:

1. Plaintiff, Kay Churner is an adult individual residing at
P. O. Box 98, Brisbin, Pa., 16620.

2. Plaintiff is the mother of John Dimmick, deceased.

3. Plaintiff was appointed Executrix of the Estate of John
Dimmick on May 28, 1999, by the Register of Wills of Clearfield
County, Pennsylvania.

4. Plaintiff filed a personal injury action pursuant to 42
Pa. Cons. Stat. §8301 and Pa. R.C.P. 2202(a) as the personal
representative of decedent, on her own behalf and on behalf of all
those entitled by law to recover damages for the wrongful death of
decedent, John Dimmick.

5. Plaintiff filed this action in the Court of Common Pleas

1



of Clearfield County, Pennsylvania, to No. 99-825-CD on behalf of
decedent’s estate pursuant to 20 Pa. Con. Stat. §3373 and 42 Pa.
Con. Stat. §8302 for damages suffered by the estate as a result of
decedent’s death as well as for the pain, suffering, and
inconvenience which decedent underwent prior to his death.

6. Said action was initiated by writ of summons which was
served on the defendant Linda Estrada individually and as next
friend for Clifford Cox on the 1st day of September, 1999, all of
which is evidenced by the return receipt for certified mail, a true
and correct copy of which is affixed hereto as Exhibit A.

7. The names and addresses of all persons legally entitled to
recover damages for the death of decedent, and their relationship

to decedent are as follows:

Name Address Relationship to Decedent
Kay Churner P. 0. Box, Brisbin, Pa., 16620 Mother
8. Defendant herein is Clifford Cox, (hereinafter Cox) an

adult individual presently incarcerated in the Clearfield County
prison.

9. Defendant herein is Linda Estrada, (hereinafter Estrada),
individually and as next friend (ANF) of Clifford Cox who presently
resides at P. O. Box 705, Sante Fe, Texas, 77517.

10. Defendant herein is the Southwest Guaranty Trust Co.,
N.A. <(hereinafter Southwest Guaranty) believed and therefore
averred to be a Texas Corporation with principal offices located at
10411 Westheimer Road, Houston, Texas, 77042, which entity is

presently named as the Trustee of a certain trust created on or



about the 9th day of November, 1999, for the defendant Clifford Cox
which trust was established with proceeds received by the defendant
Cox from the settlement of a personal injury suit filed to No.
A157378 in the District Court of Jefferson County, Beaumont, Texas.
A true and correct copy of said trust instrument is attached hereto
and marked Exhibit B.

11. At the time of the settlement hereinabove referenced
defendant Cox’s interest was represented in the proceeding by
Attorney Timothy Ferguson of Beaumont, Texas who was appointed as
the Attorney ad litem in said proceeding.

12. The underlying basis of plaintiff’s claim against the
defendant, Cox, in the litigation filed in Clearfield County to No.
99-825-CD rests upon the fact that on or about the 10th day of May,
1999, Cox 1illegally purchased a handgun in the Commonwealth of
Pennsylvania and without warning, provocation and/or excuse shot to
death plaintiff’s decedent as a result of which a cause of action
has arisen for wrongful death and survival all of which is stated
in the complaint filed against the defendants Cox and Estrada to
No. 99-825-CD, the averments of which complaint are incorporated
herein by reference as fully as though set forth at length.

13. The nature and amount of the plaintiff’‘s claims for
damages are set forth in Plaintiff’s Complaint and are supported by
an Economist’s Report which places Plaintiff’s compensatory damages
in the range of $1,000,000.00.

1l4. Said claim for damages has not been reduced to judgment

at the present time.



15. It is believed and therefore averred that the defendants
Cox and Estrada, as of September 1, 1999, were fully and completely
aware of the potential litigation arising out of the shooting of
the plaintiff’s decedent, they having been apprised of the pendency
of the action by correspondence from Plaintiff’s counsel and by the
issuance of a Writ of Summons which was served on the defendant
Estrada on September 1, 1999, which correspondence and summons
alerted these defendants as to the potential for claims under the
Wrongful Death and Survival Statutes.

16. Notwithstanding this notice defendants Cox and Estrada,
on November 9, 1999, acting in concert and with the intent to
defraud the plaintiff conveyed the proceeds of the personal injury
award believed to consist of approximately $750,000.00 to the
defendant Southwest Guaranty Trust Co., N.A. pursuant to a trust
instrument created for the defendant Cox with spendthrift
provisions which provisions were inserted at the insistence of the
defendants, Cox and Estrada, with the intent to hinder, delay, and
defraud the plaintiffs who are legitimate creditors of the
defendants.

17. Defendant Cox was rendered insolvent by the aforesaid
conveyance to the defendant Trustee.

18. No consideration was exchanged in the creation of the
trust and it 1is Dbelieved that the parties involved in the
transaction to wit, defendants Cox and Estrada made the transfer in
order to prevent the application of the aforesaid proceeds to the

payment of Cox’'s debts including the judgment expected to be



rendered in Plaintiff’s suit knowing or having reason to know that
Cox would be rendered insolvent thereby.

19. Defendant Southwest Guaranty acting as the repository of
the sums transferred to the Trust on behalf of Cox and as Trustee
charged with the administration and disposition of the trust res
has been apprised of the claim asserted by Plaintiff against Cox
and of its responsibility to protect the trust res for the benefit
of creditors by letter dated the 14th day of March, 2000, a true
and correct copy of said letter being affixed hereto as Exhibit
C.

20. Section 5101 et. seq. of the Pennsylvania Uniform
Fradulent Transfer Act (12 Pa. C.S.A. §5101 et. seqg.) provides
remedies to a plaintiff in circumstances where a transfer has been
made with actual intent to hinder, delay or defraud a creditor
which remedies include the avoidance of the transfer or obligation
to the extent necessary to satisfy the creditors’ claim, attachment
or other provisional remedy against the asset transfer or other
property of a transferee in accordance with the procedures
established by applicable law, issance of an injunction against
further disposition by the debtor or transferee or both of the
asset transferred or other property, appointment of a receivor to
take charge of the asset transferred or of other property of the
transferee, and/or such other relief as the circumstances may
require. (12 Pa. C.S.A. §5107).

21. Under Pennsylvania Law, a transfer made by a debtor is

fradulent as to a creditor whose claim arose before the transfer



was made or the obligation was incurred, if the debtor made the
transfer or incurred the obligation without receiving a reasonably
equivalent value in exchange for the transfer and the debtor was
insolvent at the time of the transfer or the debtor became
insolvent as a result of the transfer. (12 Pa. C.S.A. §5105)

22. Under the Pennsylvania Uniform Fraudulent Transfer Act an
Order may issue regardless of whether the claim or right is reduced
to judgment, liquidated, unliquidated, fixed, contingent, matured,
unmatured, disputed, undisputed, 1legal, equitable, secured or
unsecured. (12 Pa. C.S.A. §§5101; 5104)

23. It is believed and therefore averred that if the Trust
res is allowed to remain available to the defendants Cox and/or
Estrada the asset will be dissipated by these defendants in due
course all to the prejudice and detriment of the plaintiffs.

24. The State of Texas has adopted the Uniform Fraudulent
Transfer Act (V.T.C.A. Bus. & C.§§24.001 - 24.012), as a result of
which the courts of that jurisdiction will enforce judgments and/or
decrees entered by a sister state pursuant to said Uniform Act
based on the full faith and credit provisions of federal and state
law.

25. While the situs of the trust is currently in the State of
Texas, Pennsylvania Courts continue to exercise in personam
jurisdiction over the beneficiary Cox and as a result suit may be
maintained under the Uniform Fraudulent Transfer Act pursuant to

the doctrine of concurrent jurisdiction.



WHEREFORE, Plaintiff prays

(a) that the transfer to the Trust created as aforesaid be
declared to be fraudulent, void and of no effect;

(b) that the defendants, Cox, Estrada, and Southwest Guaranty
be enjoined and restrained from conveying or in any other way
encumbering this asset;

(c¢) that defendant Southwest Guaranty be ordered to retain the
trust in tact or that a receiver be appointed for purposes of
liquidating the same and applying the proceeds to the satisfaction
of plaintiff’s judgment at such time as the judgment is rendered;

(d) that defendants, their officers, agents and employees be
restained preliminarily until final hearing and permanently
thereafter from selling, transferring, disposing of, liening or in
any way diminishing the quantity and value of the asset and
property in trust for Cox;

(e) that defendants and each of them be declared a trustee for
the benefit of plaintiff for an amount not less than Cox's
liability to the plaintiff;

(£) that it be declared that Southwest Guaranty is the real
defendant in interest and liable to the plaintiff for the amount of
the judgment to the plaintiff up to and including the limit of the
trust res and all interest, income and dividends generated thereon
exclusive of trustee’s reasonable costs, commissions, charges and
fees;

(g) that Southwest Guaranty, its officers, agents, and



employees be restrained from enforcing any security interest in any
assets or property which were transferred to them for and on behalf
of the defendant Cox;

(h) that Southwest Guaranty be ordered to account for all
monies, assets or property of any kind or description which it
received for and on behalf of Cox;

(i) such other relief as the court may deem just and proper.

ohn R. TaRrfley,
Attorney for Pl
P. O. Box 249
Philipsburg, Pa., 16866
(814) 342-5581

ID# 17621

Dated: March 14, 2000



VERIFICATION

I hereby verify that the statements made in this instrument
are true and correct. I understand that false statements herein
are made subject to the penalties of 18 Pa. C.S.§4904 relating to
unsworn falsification to authorities.

/7»!//.?/,4@&%

Dated: March 14, 2000



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COﬁNTY, PENNSYLVANIA

KAY CHURNER, individually

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK
Plaintiff

No.99-825-CD

vsa.

CLIFFORD COX; LINDA ESTRATA, : Jury Trial Demanded
individually and as next friend
(ANF) of Clifford Cox, RESTA

JENE GREGORI and DARLENE A. GREGORI
individually and T/D/B/A

JENE’S GUNSHOP, INC and UNISYS
CORPORATION

Defendants

CERTIFICATE OF SERVICE

I do certify that I made service of the Writ of Summons
filed in the above captioned matter upon defendants, Linda Estrata,
individually and as next friend (ANF) of Clifford Cox, by certified
mail, return receipt requésted. Service was accomplished as

evidenced by the signed return receipt attached hereto.

ohn R. Carflgy, q.
Attorney for Plaifitiff

Dated: 2/29/00

Exhibit A



202 am%s?gs%:% T
”.. \ V..hf

Z s88-445 809

US Postal Service
)

ied Mail
Texag 775117

705

txrata

pt for Certif
No Insurance Coverage Provided.

Santa Fe,

to

Do not use for Intemational Mall (See reverss

Street & Number

Post Office, Stats, & ZIP Code
Certified Fes

Special Delivery Fes
Restricted Delivery Feo

Rece

_
l
_
h
j
]

i
]
i
|
i

¢ e e m At e T e e PRAReCe ‘1.‘__“LM“

°
b}
®
o
§
>
2
o
£
>
£
6
%
a
£
6
o
i
!
i
i w
B
5
5
>
2

SENDER:
a Complete items 1 and/or 2 for additional services.
s Complete items 3, 4a, and 4b.

lvzh_.woc;n.:on:nnanaao:esaﬁaao.ioSmoSm.s@Q:a.:Sg
card to

->§S.ﬂt3§8§o=o:.o.$a3o_§aoo or on the back if space does not

[ aﬂ:o "Return Receipt Requested” on the mailpiece below the article number.

u The Ratum Receipt will show to whom the article was delivered and the date
delivered.

| also wish to receive the
following services (for an

extra fee):

1.0 Addressee's Address
2.0 Restricted Dslivery
Consult postmaster for fee.

3. Article Addressed to:

4a. Article Number
P 404 554 369

Lipda Estrata
. 0. Box 705
Sante Fe, Texas, 77517

4b. Service Type -
L] Registered

3 Express Mall
[ Retumn Receipt for Merchandiss [ COD

m Certified
Insured

7. Date of Dm__<02

95

d By; (Print §
syl \6&!

6. mE:mES S&Bmmmc o?»bm:e

8. >an_.owmoo s >qn3mm (Only if requested
and fee is paid)

Thank you for using Return Receipt Service.

X' H . i O A A i ‘
1
! PS Form 3811, December 1994 1023959880220 Domestic Retum Receipt
(
e { also wish to receive the ~
3 m._mﬂei_azum—.uoqa ! wash\mﬂmuw%w_ servicos. following services (for an m .
@ = Complate items 3, this | extra fee): s i
-visﬁé;maouima%ouo:s.oaéaoo;__ﬂg:aoc.m.ioom:i:! . g . = ~
m ->:wo... pﬁ_ form to the front of the maliplece, or on the back if space does not 1.0 Addresses's Address .M : m =~ D
e Périte Retum Receist Requested”on the below the article number. 2.0 Restricted Delivery 8 | = B ol O™
.m u...:..oﬁnhw.wﬁoooﬁia mnoss isoa.:o:s."ﬁwo&nu delivared and the date Consult postmaster for fee. ..nl.m. _ nL.- m .m d = ._vm OI W
deliverad. ° . 0 |
S 3. Atticle Addressed to: 4a. Article Numbar 8 m g 3 3 # of @ |
m . Z_520 845 809 g - E83 H L. 12
Linda Estrata 4b. Service Type 2 H /.ﬂM,m ol % 85 N ~ m
3 P. 0. Box 705 O Registered £ Certified & _ Fev gl M| Ak N gl M 3
8 mm.ﬁ.mm. Fe; Texas 77517 1 Express Mall O tnsured .m._ . 3 s m gl o JRe 3 W £ M.
Dmmeammss:ezeseawa Gcoo S 9 g+ 25 TlgolEk e .Wm H
7. Date of D, <m~< h_ .m.m.mw ol .w.a els = me S
2| TRELETE | B3| Tl
%mv‘ (Print Name) ﬁﬂ.U 8. >aa_owmmmw>&6wm (Only if Bozmmaa m. _ Wm M mm & m £]3 .W m M&W m PE._ou =
and fee Is paid) @ Y 566+ 1AV 'Q08E
a w_e:BEo Snnaumom orAgent) _ i
.5
o

& et e
et/ n. M . A,.n

wesesee80229 Domestic Return Receipt |




JOHN R. CARFLEY
ATTORNEY AT LAV
222 PRESQUEISLE STREET
P. O. BOX 249
PHILIPSBURG, PENNSYLVANIA 16866

AREA CODE 814

TELEP X
August 19, 1999 EPHONE 342-5341
L.inda Estrata
P. O. Box 705
Sante Fe, Texas, 77517
RE: John Dimmick Estate -

vs. Clifford Cox -
No. 99-825-CD-Clearfield County

Dear Ms. Estrata:

Please find enclosed a Summons from the Court of Common Pleas
of Clearfield County, Pennsylvania, notifying you individually and
as next friend of Clifford Cox of the commencement of an action
filed on behalf of Kay Churner, individually and as Executrix of
the Estate of John Dimmick.

The complaint in this matter will allege causes of action
under the Pennsylvania wrongful death and survival statutes and
will seek damages as specified therein.

Should you have any gquestions concerning this litigation,
please do not hesitate to contact me.

Very trpy your¥,

OHN R. CARFZEY
JRC:sm
Encls.

Certified Mail
Return Receipt Requested




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION

RAY CHURNER, individually
and as EXECUTRIX OF THE ESTATE

B8 UMMONS

OF JOHN DIMMICK
Plaintiff(s)

No. 99-825- = CD

CLIFFORD COX; LINDA ESTRATA,

individually and as next friend
(ANF) of Clifford Cox, BOMAC

CONTRACTORS, INC., URETEK, U.S.A.
INC. and B.G. ANDREW

Defendant(s)
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To the above named Defendant(s) you are hereby notified that the

above named Plaintiff(s), has/have commenced a Civil Action

against you.

Date August 10, 1999 Wwilliam A. Shaw
Prothonotary

ol DU

(Deputy)

ISSUING ATTORNEY:

John R. Carfley, Esquire




No. A-0157378

LINDA ESTRADA, § IN THE DISTRICT COURT
As Next Friend of §-
CLIFFORD COX, et. al. §
§
§
§
VS. § JEFFERSON COUNTY, TEXAS
§
§
§
BO-MAC CONSTRUCTORS, INC., §
et. al. § 58th JUDICIAL DISTRICT
ORDER CREATING TRUST FOR

THE BENEFIT OF CLIFFORD COX
UNDER SECTION 142.005 OF THE TEXAS PROPERTY CODE

On this day came tobe heard the Application LINDA ESTRADA, as next friend
of CLIFFORD COX an incapacitated person (the "Beneficiary"), requesting that the Court
establish a trust for the Beneficiary pursuant to Section 142.005 of the Texas Property
Code, and due and proper notice of such application and hearing thereon having been
given to all necessary and interested persons, and all persons necessary for jurisdiction
having appeared in person or by attorney, and the Court having considered the evidence
presented, the argument of counsel, and the terms of the trust agreement attached to this
Order as Exhibit A which is incorporated herein for all purposes by this reference, the
Court h'ereby finds that the Beneficiary is an incapacitated person as defined by Section
142.005 of the Texas Property Code, and such trust is in the best interest of the
Beneficiary and should be created under the authdrity of Section 142.005 of the Texas

Property Code; it is therefore

1

ExhibitiB



ORDERED, that the funds awarded to the Beneficiary pdrsuani to the Final
Judgement in the above entitled and numbered cause shall be held in trust for the benefit
of Beneficiary pursuant to Section 142.005 of the Texas Property Code, and pursuant to
the terms of the trust agreement, a copy of which is attached hereto as Exhibit A; and it is
further

ORDER‘ED, that Southwest Guaranty Trust Company N.A. Houston, Texas, is
hereby appointed sole Trustee of the Trust; and, upon the Trustee's acceptance of such
Trust, the Defendants are hereby ORDERED to pay to the Trustee for the benefit of
Beneficiary all sums awarded herein in the above entitied and numbered cause; and it is
further

ORDERED, that approval is hereby granted to the Trustee to charge a reasonable
fee for its trust services at the rates and in the manner provided for in the Trust Agreement.

SIGNED this the X\\"Yay orf’\@ Lo 198

~ raild st

JUDGE PRESIDIN&




APPROVED:

X Sk

LINDAESTRADA
P. O. Box 705
SANTA FE, TEXAS 77517

A/N/F OF CLIFFORD COX

!

T Y HERGUSON
TBA NG. OlA 39500
ATTORNEY AT LAW

1122 ORLEANS STREET
BEAUMONT, TEXAS 77701
TEL: 409-832-9900

FAX: 409-838-6337

GUARDIAN AD LITEM

ELC.T

BA NO,
ATTORNEY AT LAW
BERRY & THOMPSON L.L.P.
2727 ALLEN PARKWAY SUITE 800
HOUSTON, TEXAS 77019
TEL: 713-520-2500
FAX: 713-520-2525

L
199247

ATTORNEY FOR PLAINTIFF
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Exhibit A
TRUST AGREEMENT UNDER SECTION 142.005
OF THE TEXAS PROPERTY CODE

This instrument establishes the terms of a trust (herein called the "Trust")
created for the benefit of CLIFFORD COX, an incapacitated person, pursuant to the
order of the 58TH DISTRICT COURT of JEFFERSON County, Texas, (herein called tﬁe
"Court") under the authority of Section 142.005 of the Texas Property Code.

[. Trustee. The trustee of the Trust is and shall be Southwest Guaranty Trust
Company N.A. Houston, Texas, (hereinafter called the "Trustee"). Upon receipt from the
Defendant of the funds constituting the corpus of this Trust, the Trustee's duties shall
commence in accordance with the terms hereof. No bond or other security is required of
the Trustee or of any successor trustee.

2. Beneficiary. The sole and only beneficiary of the Trust is CLIFFORD COX,
(hereinafter called the "Beneficiary"), wha was born on January 24, 1950 and whose
Social Security number is 195-42-7643.

3. ~Trust Estate. The Trust shall be funded with the sum of $264,602.04 which is
or has been awarded to the Beneficiary as a result of a settlement or final judgment in
Cause No. A-0157378 styled LINDA ESTRADA, AS NEXT FRIEND OF CLIFFORD COX,
ET. AL. VS. BO-MAC CONSTRUCTORS INC., ET. AL. in the 58TH DISTRICT COURT,
JEFFERSON County, Texas. Such sum of money together with the following sums of

money which will hereafter be acquired by the Trust and all income therefrom, shall

constitute the trust estate of the Trust:

#\/

NLC‘K



Guaranteed Monthly Payments:

$4,677.27 PER MONTH, GUARANTEED FOR 10 YEARS CERTAIN AND LIFE
THEREAFTER, WHICHEVER IS LONGER, WITH PAYMENTS BEGINNING
12/01/1998.

4. Distributions from the Trust. The Trustee shall pay to or apply for the benefit of

the Beneficiary such amounts out of the net income and principal (if income is insufficient)
of the Trust as are reasonably necessary in the sole discretion of the Trustee to provide
for the health, education, support, or maintenance of the Beneficiary. Any income not so
distributed shall be added to the principal of the Trust.

The Trustee is ORDERED to make a distribution to LINDA ESTRADA in the amount
of $35,000.00 for reimbursement of living expenses for CLIFFORD COX.

Additionally, Trustee is ORDERED to make a distribution to the attorneys for
CLIFFORD COX in the amount of $25,000.00 in order to pay for his defense of criminal
charges pending against him.

In making any discretionary payments to the Beneficiary, the Trustee shall consider
(i) thé star;dard of living to which the Beneficiary shall have been accustomed prior to the
creation of the Trust; (ii) any known resources of the Beneficiary; (iii) the ability of any
person who is legally obligated to support the Beneficiary to do so.

No distribution from the Trust shall be made to the Beneficiary to satisfy any
obligation if such obligation would otherwise be met from any federal or state assistance
program if the Trust had not been created; provided, however, that the Trustee shall not

be responsible for making such a determination nor shall the Trustee be held liable for any




distributioﬁ made in good faith which results in the loss of any federal or state assistance.

The Trustee may make any distribution required or permitted hereunder, without the
intervention of any guardian or other Iegéi representative, in any of the following ways:
(i) to the Beneficiary directly; (ii) to the legal or natural guardian of the Beneﬂpiary; (iii) to
any person having custady of the Beneficiary; or (iv) by utilizing the distribution directly for
the Beneficiary's benefit.

5. Termination. The Trust shall terminate when the peneficiary regains his
capacity, or upon the Beneficiary's death. Upon termination, the Trustee shall pay all of
the then remaining trust estate of the Trust to the Beneficiary free of any further trust; or,
if the Beneficiary is then deceased, to the personal representative of t.he Beneficiary's -
estate.

6. Revocability. This Trust shall not be amended, altered or revoked by the
Beneficiary or any guardian or other legal representative of the Beneficiary, but it shall
remain subject to amendment, modification, or revocation by the Court at any time prior
to the termination of the Trust. If the Court revokes the-Trust prior to the time that the
Beneﬁci;w attains the age of eighteen (18) years, the Court may enter such further or
additional orders concerning the trust estate as may be authorized by Section 142.005 of
the Texas Property Code. If the Court revokes the Trust after the Beneficiary attains the
age of eighteen (18) years, the trust estate shall be paid and delivered to the Beneficiary
free of this Trust.

7. Spendthrift Provision. Prior to the actual receipt of any distribution of any

portion of the trust estate by the Beneficiary, no property (whether income or principal) of



the Trust shall be subject to anticipation or assignment by the Beneﬁciéfy, or to attachment
by or the interference or control of any creditor or assignee of the Beneficiary, or be taken
or reached by any legal or equitable proceés in satisfaction of any debt or liability of the
Beneficiary. Any attempted transfer or encumbrance of any interest in the trust estate of
the Trust by the Beneficiary prior to the actﬁal distribution thereof to the Beneficiary
shall be wholly void. In addition to being applicable to the Beneficiary, the preceding
provisions of this paragraph shall also apply to anyone else, other than the beneficiary,
who may be entitled to any portion of the trust estate upon termination of the Trust.

8. Trustee's Investment Authority. The Trustee shall invest the trust estate in

accordance with the standards now or hereafter set forth in the Texas Property Code (or
any subsequent applicable law), and the Trustee may also invést all or any part of the trust
estate in a common trust fund now or hereafter established by the Trustee pursuant to the
Texas Property Code.

9. Trustee's Compensation and Expenses. The Trustee shall be entitled to receive
for the Trustee's services hereunder a fair and reasonable compensation determined in
accordan:;e with the then customary and prevailing charges for similar services charged
by corporate fiduciaries in Houston, Harris County, Texas; but the Trustee's
compensation shall not exceed the Trustee's then published fee schedule for such
services. The Trustee shall also be reimbursed for all reasonable expenses incurred by
the Trustee in connection with the Trust. The fees and expenses heretofore incurred

hereunder by the Trustee have been approved by the Court at the inception of the Trust,

but the Court may review any future fees and expenses in excess of the then customary



and prevailing charges for similar services by corporate fiduciaries in Houston, Harris
County, Texas, at any time on the Court's own motion or at the instance of the Trustee or
any other party interested in the welfare 6f the Beneficiary, and upon a hearing of the
matter, the Court shall take any action with respect to such fees and expenses as the
Court may deem appropriate. The Trustee shall reimburse the Trust for any fees
previously paid to the Trustee by the Trust in the event of a final Court order that the
Trustee do so.

10. Administrative Provisions. In the administration of the Trust, the Trustee shall
be authorized and empowered:

(i) To exercisé all of the powers now or hereafter granted to trustees of express
trusts by the Texas Trust Code or any corresponding statutes, except that in any instance
in which the Texas Trust Code or other statutory provision may conflict with the express
provisions of this trust instrument, the provisions of this trust instrument shall control.

(i) To adjust, arbitrate, compromise, abandon, sue on or defend, and otherwise
deal with and settle all claims in favor of or against the Trust, to engage and rgtain
attorney; or accountants at any time when it may be reasonably necessary to do so in
order to provide for the prudent management and preservation of the Trust.

(iii) To continue to act as Trustee of the Trust regardless of any change of name
of the Trustee and regardless of any reorganization, merger or consolidation of the
Trustee. |

11. Miscellaneous. The Trust shall also be held and administered pursuant to the

following terms and conditions:




(i) This trust shall be governed in all respects by the laws of the State of Texas in.
which State jurisdiction and venue lie in any and all métters involving the Trust estate and
those personé acting in connection with thé Trust estate.

(i) The Trustee shall keep books of account respecting the T(ust and aVII
transactions involving the Trust, and shall furnish to the Beneficiary, or to the person
having the care and custody of the Beneficiary if the Beneficiary is then under a Iegal‘
disability, statements at least quarterly showing receipts and disbursements of income and
corpus of the Trust, and a list of assets held in the Trust. Such statements éhall also be
furnished to the Court on request of the Court. The Trustee shall not be responsible or
liable to the Beneficia}y or any other person on account of any actions that the Trustee
may take or fail to take in Trustee's good faith reliance on any order or proceeding of the
Court.’

(iii) No person or entity dealing with the Trustee hereunder shall be obliged to see
to the application of any money or property paid or delivered to the Trustee, and no such
person or entity shall be obliged to inquire into the expediency or propriety of any
transacti:)n or the authority of the Trustee to enter into and consummate the same upon
such terms as the Trustee may deem reasonably appropriate.

(iv) The Trustee may not resign as Trustee of the Trust without receiving prior
authority from the Court to do so.

(v) The headings appearing in this instrument are for convenience only and do not

purport to define or limit the scope or intent of the provisions to which they refer.

12. Inception of the Trust. This Trust shall become effective upon (i) the entry of
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the decree to which this trust indenture is attached, '(ii) the transfef of the above stated .
sum of money to the Trustee, (iii) the execution of this instrument by the guardian ad litem
of the Beneficiary, and (iv) the Trustee's accéptance of the Trust which shall be evidenced
by the signature below of the appropriate representative of the Trustee.

SIGNED on this the day of , 19

SOUTHWEST GUARANTY TRUST COMPANY N. A
HOUSTON, TEXAS

8y L M /. T

Title _SA. V1 cE PRES /05T

10411 Westheimer Road
Houston, Texas 77042

TRUSTEE

The form and content of this trust instrument is hereby approved.

Date\ o .3 \AAY OOT"“W’?’(/

JUDGE PRESIDING
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Date: ll-0S- 99

Date: ]I-02-94
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LINDA BESTRADA

T HY FERGUSON
TBANO._(0 (09424950
ATTORNEY AT LAW

1122 ORLEANS STREET
BEAUMONT, TEXAS 77701
TEL: 409-832-9900

FAX: 409-838-6337

RDIAN AD LITEM

Vil

TBANO._[ {4 24 767

BERRY & THOMPSON L.LP.
2727 ALLEN PARKWAY SUITE 800
HOUSTON, TEXAS 77019

TEL: 713-520-2500

FAX: 713-520-2525

/JOEL C. THOMRSON

ATTORNEY FOR PLAINTIFF
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JOHN R. CARFLEY
ATTORNEY AT LAW
222 PRESQUEISLE STREET

P. O. BOX 249
PHILIPSBURG, PENNSYLVANIA 16866

AREA CODE 814
TELEPHONE 342-5581

March 14, 2000 FAX 3421127

Southwest Guaranty Trust Co. N.A.
10411 Westheimer Road
Houston, Texas, 77042

Attention: William L. Terry,
Senior Vice President

Dear Mr. Terry:

Please be advised that I have been retained to represent the
interest of Kay Churner, individually and as Executrix of the
Estate of John Dimmick, late of the Borough of Ramey, Clearfield
County, Pennsylvania. On May 10, 1999, John Dimmick was shot and
killed by one, Clifford Cox, who is now charged with criminal
homicide and is incarcerated in the Clearfield County Prison. At
the time of this incident, Mr. Cox was involved in a personal
injury suit filed to No. A157378 in the District Court of Jefferson
County located in Beaumont, Texas, as a result of which he received
a substantial cash settlement.

A lawsuit was initiated by the plaintiff in August of 1999 and
the writ of summons was served on Ms. Estrada on September 1, 1999.
Notwithstanding the institution of this suit to recover damages for
persqgnal injuries wunder the Pennsylvania Wrongful Death and
Survival Statutes, and the notice to Estrada of the pendency of the
claim, Estrada, upon receipt of the settlement proceeds in the
Texas lawsuit, saw to the creation of a trust for the benefit of
Clifford Cox which trust is currently being administered by your
bank.

I have retrieved copies of the trust and have reviewed the
spendthrift provisions of the trust so as to become familiar with
the same in the event that a judgment is entered on behalf of my
clients here in the Commonwealth of Pennsylvania.

I believe that the trust res constitutes an asset by which an
award for damages to the plaintiff may be partially satisfied and
would request that the Trustee voluntarily defer from any further
distributions which tend to dissipate the trust estate. We are not
asking that the trustee restrict dispcsition for routine
expenditures such as trustee’s fees or the like, however, any
distribution to Cox and/or to Estrada or any other party for his or
their benefit could result in legal action to secure a court order

Exhibit C
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JOHN R.CARFLEY :
ATTORNEY AT LAY
222 PRESQUEISLE STREET
P O. BOX 249
PHILIPSBURG, PENNSY'LVAN!{\ 16866

AREA CODE 814
TELEPHONE 342-5581
FAX 342-1127

(2)

which would include relief in the form of an order of avoidance of
the transfer, an attachment or other provisional remedy against the
asset transfer, an injunction against further disposition of the
asset or other property and/or the appointment of a receiver to
further administer the asset.

We believe that the original transfer of the settlement
proceeds into a trust with spendthrift provisions constituted a
fraudulent transfer under the Uniform Fraudulent Transfer Act which
has been adopted by the Commonwealth of Pennsylvania and the State
of Texas (V.T.C.A. Bus. & C. §§ 24.001 to 24.012). It is my
opinion that the intent of the settlors, Cox and Estrada, was to
hinder, delay and defraud a legitimate creditor to wit: the John
Dimmick Estate in the pursuit of its claim.

I would hope that we would be able to work together in this
matter since the damages which we are seeking in the suit in
Pennsylvania, are in excess of $1,000,000.00 as established by our
economist. The Uniform Fraudulent Transfer Act specifies that the
claim need not be liquidated in order to be asserted, particularly
where the intent of the settlor was to defraud the creditor and the
transfer effectively created an insolvency in the debtor. I
believe all of these requirements are present in the principal case
and that a court would issue an injunction if we choose to proceed
in that manner.

We would simply ask that the trust res be sequestered until
further notice pending the outcome of the 1litigation in
Pennsylvania. Our concern is that the trust res will be dissipated
by Cox and Estrada prior to the completion of the personal injury
litigation here in Pennsylvania unless some action is taken to
prevent it. If you cannot assist us without formal court action,
please so advise. If I do not hear from you by week’s end, I will
assume that a formal petition for injunctive relief will be
required and will proceed accordingly.

Please review this matter and then contact me or have your
attorney contact me with respect to your position on the matter.

Very truly youps,

HN R. F

JRC:sm
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PA.

NO. 00-328-~CD

KAY CHURNER, ET AL.
Plaintiff

vs.

CLIFFORD COX ET. AL.
Defendants

PETITION FOR
PRELIMINARY INJUNCTION

JOHN R. CARFLEY

ATTORNEY AT LAW
222 PRESQUEISLE STREET
PHILIPSBURG, PENNSYLVANIA 16866

THE PLANKENHORN CO., WILLIAMBPORT, PA,
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW
KAY CHURNER, individually :
and as EXECUTRIX OF THE
ESTATE OF JOHN DIMMICK :
Plaintiff
vs. : No. 00-328-CD
CLIFFORD COX; LINDA ESTRADA,
individually and as next friend
(ANF) of Clifford Cox, and Document filed: PETITION
SOUTHWEST GUARANTY TRUST CO.,N.A. : FOR PRELIMINARY INJUNCTION
Defendants : Filed on behalf of:
Plaintiff

Counsel for this Party:
John R. Carfley, Esqg.
P. O. Box 249
Philipsburg, Pa., 16866
(814) 342-5581
ID# 17621

FILED
Lo l=e

MAR 2 0 2003

Wiliiam A. Shaw
Prothonetany



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK
Plaintiff

ve. : No. 00-328-CD

CLIFFORD COX; LINDA ESTRADA,
individually and as next friend
(ANF) of Clifford Cox, and
SOUTHWEST GUARANTY TRUST CO.,N.A.
Defendants

RULE TO SHOW CAUSE WHY PRELIMINARY INJUNCTION SHOULD NOT ISSUE
4

AND NOW thiséP}E;y of Mavti~ , 2000, upon consideration of

the verified complaint in equity in this action and plaintiff’s
petition for preliminary injunctive relief, it is hereby ORDERED
that:

1. Defendants show cause before the Court on the iiqhk day

t

of CE%%P{éﬁ, 2000, at f?féi) fim. in Courtroom No. |

Clearfield County Courthouse, Clearfield, Pennsylvania, why a
preliminary injunction should not issue, providing the relief
requested by plaintiff; and

2. Plaintiff cause copies of this rule to show cause, the
complaint in equity and the petition for preliminary injunctive
relief with its accompanying papers, to be served upon all parties

in interest at least [0 days before the date of the hearing.

FILED

MAR 2 2 2000

Wiliam A. Shaw
Prothonotary
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK
Plaintiff

vs. No. 00-

CLIFFORD COX; LINDA ESTRADA,
individually and as next friend
(ANF) of Clifford Cox, and
SOUTHWEST GUARANTY TRUST CO.,N.A.
Defendants

RULE RETURNABLE

NOW, this day of , 2000, upon consideration of the
attached Petition, a Rule is hereby issued upon defendants/
Respondents, to show cause why the relief requested should not be

granted. Rule Returnable the day of , 2000, for filing
written response and the day of , 2000, for hearing
thereon.

NOTICE

A petition or motion has been filed against you in Court. 1If
you wish to defend against the claims set forth in the following
pages, you must take action on or before
by entering a written appearance personally or by attorney and
filing in writing with the court your defenses or cbjections to the
matter set forth against you. You are warned that if you fail to
do so the case may proceed without you and an order may be entered
against you by the court without further notice for relief
requested by the petitioner or movant. You may lose rights
important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. 1IF YOU DO
NOT HAVE A LAWYER OR CANNOT FIND ONE, GO TO OR TELEPHONE THE OFFICE
SET FORTH BELCW TO FIND OUT WHERE YOU CAN GET LEGAL HELP.

COURT ADMINISTRATOR
COURTHOUSE
CLEARFIELD, PA, 16830
(814) 765-2641



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK
Plaintiff

vs. : No. 00-328-CD

CLIFFORD COX; LINDA ESTRADA,
individually and as next friend
(ANF) of Clifford Cox, and
SOUTHWEST GUARANTY TRUST CO.,N.A.
Defendants

PETITION FOR PRELIMINARY INJUNCTION

Plaintiff, Kay Churner, individually and as Executrix of the
Estate of John Dimmick, by the undersigned counsel, petitions this
Court for a preliminary injunction pursuant to Pa. R.C.P. No. 1531,
and sets forth the following in support thereof:

1. Plaintiff has filed a verified complaint in equity,
attached hereto as Exhibit A alleging, inter alia, that defendants,
Clifford Cox and Linda Estrada have attempted to defraud the
plaintiff and prevent plaintiff’s recovery of damages for the death
of plaintiff’s decedent at the hands of the defendant Clifford Cox
by transferring the proceeds payable to Cox from a personal injury
settlement into a spendthrift trust which is subject to the care,
control and disposition of the defendants, Estrada and Southwest
Guaranty Trust Co., N.A.

2. Plaintiff’s complaint further avers that subsequent to
August 10, 1999, when plaintiff instituted suit against the

defendants, Cox and Estrada, these defendants deposited funds into



a trust fund with the defendant Southwest Guaranty with actual
intent to hinder, delay and/or defraud the plaintiff all of which
actions are to the detriment and prejudice of the plaintiff.

3. Plaintiff further avers that said action was taken by Cox
and Estrada with the specific goal of preventing the plaintiff from
executing on any judgment entered in the personal injury action
filed to No. 99-825-CD in the Court of Common Pleas of Clearfield
County, Pennsylvania, since it is believed and therefore averred
that the funds deposited of to be deposited into the trust account
totalling approximately $750,000.00 are the sole assets available
to Cox by which a judgment in favor of the plaintiffs would
potentially be satisfied.

4., Plaintiff’s complaint requests, inter alia, that this
Court enjoin defendants Cox, Estrada and Southwest Guaranty from
spending or utilizing any of the funds that Cox has on deposit with
Southwest Guaranty or which may hereafter be deposited with said
institution pursuant to a structured settlement and that the court
enjoin Southwest Guaranty from honoring any requests by the
defendants Cox, Estrada and/or anyone acting on behalf of Cox
and/or Estrada for the withdrawal of funds in question by check or
otherwise.

5. In connection with the foregocing by letter dated the 14th
day of March, 2000, a copy of which is attached to Plaintiff'’s
Complaint as Exhibit C and hereto as Exhibit B, plaintiff advised
Southwest Guaranty of plaintiff’s position that the funds on

deposit with that institution constitute a fund by which the



personal injury award expected to be entered in favor of the
plaintiff could be satisfied.

6. Plaintiff further requested in said letter that Southwest
Guaranty refuse to honor any demands or requests made by the
defendants Cox and/or Estrada for withdrawals of the funds in
guestion and to sequester the funds pending the outcome of
litigation in this jurisdiction.

7. Plaintiff further advised Bo-Mac Contructors, Inc. and
Uretek, U.S.A., Inc., two entities charged with funding the
structured settlement for Cox, through their counsel, of the
existence of plaintiffs’ claim and the need to protect the
integrity of the trust res. True and correct copies of those
letters are attached hereto and marked Exhibits C and D.

8. Defendant Southwest Guaranty responded by counsel to this
notice but counsel for Bo-Mac and Uretek have to date not answered
this inquiry.

9. Defendants Cox and Estrada should not be permitted to
spend or utilize any of the funds which are presently on deposit
with Southwest Guaranty or to spend or utilize the funds which will
be deposited pursuant to the structured settlement nor should
Southwest Guaranty be permitted to honor any requests for
withdrawal of such funds that are currently in defendant Cox’s
account until such time as a hearing is held and this court can
finally determine the respective rights of each party named herein
for the following reasons:

a. Plaintiff believes and therefore avers that because



defendants Cox and Estrada, have access to and control of the funds
on deposit 1in Southwest Guaranty that they will continue to
dissipate and convert the proceeds if defendant Cox and/or Estrada
are permitted to utilize and spend any of the funds on account with
Southwest Guaranty or if Southwest Guaranty is permitted to honor
requests for withdrawals of such funds.

10. On or about November 9, 1999, Cox and Estrada, as
aforesaid, transferred, assigned, conveyed or otherwise disposed of
certain assets legal title to which had vested in Cox and/or
Estrada as next friend, by transferring the same into a trust fund
with the defendant, Southwest Guaranty, which trust contained
spendthrift provisions which, it is averred, were inserted by Cox
and Estrada for the sole purpose of hindering, delaying and/or
defrauding the plaintiff in the pursuit of her claim for damages.

11. It is believed and therefore averred that at the time of
the settlement, the creation of the trust and the funding of the
trust Estrada was cognizant of the claims asserted against Cox and
the propensity for a substantial jury verdict based on his tortious
conduct having had the benefit of competent counsel both in the
Commonwealth and in the State of Texas with whom she could confer
relative to the civil proceedings lodged or to be lodged against
her principal (Cox).

12. The transfer of the property to the defendant, Southwest
Guaranty, was made without receiving a reasonably equivalent value
and the debtor (Cox) became insolvent as a result of the said

transfer.



13. The transfer of the property to Southwest was made with
the actual intent to hinder, delay and/or defraud any creditor of
the debtor including the plaintiff.

14. The transfer of the property to the defendant constitutes
a fraudulent transfer within the meaning of the Uniform Fraudulent
Transfer Act which Act has been adopted by both the Commonwealth of
Pennsylvania and the State of Texas. (12 Pa. C.S.A. §51-1 et. seq.;
V.T.C.A. Bus. & C. §§24.001 to 24.012)

15. At the time of the transfer of the proceeds from the Cox
personal injury settlement into trust, Estrada was acting as an
agent, fiduciary, custodian, guardian and/or representative of the
defendant Cox and in addition was acting as next friend (ANF) for
Cox in the litigation in Texas and in that capacity had been served
with a writ of summons issued by the Court of Common Pleas of
Clearfield County, Pennsyvlania, alerting her as to the existence
of Plaintiff’s claim for damages.

16. Service of the writ was made upon the defendant Estrada
by certified mail as provided for under the Pennsylvania Rules of
Civil Procedure. (Rule 403; 404 Pa. R.C.P.)

17. Notice of the pendency of the suit and information
pertaining to the alleged claims to be asserted by the plaintiff
against Cox and Estrada was also served on Joel Thompson, Esq.,
attorney for Cox and Estrada, in the personal injury suit filed in
the District Court of Jefferson County, Texas.

18. The transfer of all assets available to the defendant Cox

by which Cox could satisfy the judgment of any creditor occurred on



November 9, 1999, subsequent to the date Estrada, as next friend,
was served with notice of the pendency of the personal injury claim
in Pennsylvania and as a result of the above described transfers,
plaintiffs’ ability to satisfy her judgment from defendant Cox’s
assets has been defeated, plaintiff has been prejudiced and
defendant has hindered and delayed plaintiff and other creditors in
their pursuit of civil remedies.

19. Pursuant to the Settlement Agreement, Order of Court and
the Trust Agreement attached to plaintiff’s complaint as Exhibit B,
the trust was funded with a lump sum of $264,602.04 which was
awarded to Cox as the beneficiary in final settlement of the cause
of action filed to No. A-0157378.

20. The sum of $30,000.00 was then distributed to Estrada for
reimbursement of the 1living expenses of Cox and a further
distribution of $25,000.00 was made from the trust res to the
defense attorneys in the Commonwealth of Pennsylvania hired by
Estrada to prosecute Cox’s defense against the criminal charges
pending against him for criminal homicide and related crimes.
These disbursements resulted in a reduction of the net trust res to
approximately $200,000.00 which sum was to be augmented by monthly
payments from Bo-Mac and Uretek of $4,677.27 per month guaranteed
for ten years certain and life thereafter whichever is longer,
which payments began on December 1, 1999.

21. It is believed and therefore averred that Bomac and
Uretek are required by Court Order and under the terms of the

settlement agreement to make periodic payment of these sums to the



trustee for and on behalf of the defendant Cox.

22. It is believed and therefore averred that the Court of
Common Pleas of Clearfield County, Pennsylvania, has jurisdiction
over Estrada and Southwest Guaranty in that the payment of sums by
Southwest to Cox’s defense attorneys in the Commonwealth of
Pennsylvania established minimum contacts with the Commonwealth of
Pennsylvania and thus established jurisdiction over the defendant
trustee since such contacts are sufficient to establish a nexus
between Southwest and the Commonwealth so as to allow courts of
competent jurisdiction with the Commonwealth to exercise
jurisdiction over the defendant bank for entry of orders disposing
of and/or otherwise controlling the trust res. (42 Pa. C.S.A.
§5322)

23, It is further believed and therefore averred that the
Court of Common Pleas of Clearfield County, Pennsylvania, can
assert in personam jurisdiction over the defendant Estrada based
upon her contacts with the Commonwealth to wit: her retention of
Cox’'s defense attorneys in the Commonwealth of Pennsylvania, her
assistance in that defense, her payment of the defense team to
provide a legal and psychiatric defense for Cox and her fraudulent
and tortious conduct outside the Commonwealth which caused harm or
injury within the Commonwealth. (42 Pa. C.S.A. §5322)

24. It is believed and therefore averred that the courts in
Texas will uniformly apply the provisions of the Uniform Fraudulent
Transfer Act of the Commonwealth of Pennsylvania in that the State

of Texas has adopted the Uniform Fraudulent Transfer Act and at



Section 24.012 their statute provides as follows:

"This chapter shall be applied and construed to

effectuate its general purpose to make uniform the

law with respect to the subject of this chapter

among states enacting it."

WHEREFORE, Plaintiff requests, pursuant to Pa. R.C.P. No.
1531(a), that a preliminary injunction forthwith be granted by this
Court in order to preserve the status quo until such time as this
Court finally determines the rights of each party by:

a. Enjoining defendants Cox and Estrada from spending or
utilizing any of the proceeds on deposit with Southwest Guaranty or
elsewhere or any payments received pursuant to the structured
settlement or otherwise; and

b. Enjoining Southwest Guaranty from honoring any request for
the withdrawal of the funds that are currently in Cox’s trust or
will be received therein pursuant to the structured settlement or
other payment, by check or otherwise; and

¢. Scheduling and holding a timely hearing, pursuant to Pa.
R.C.P. 1531, pertaining to the continuance of such preliminary
injunction; and

d. Canceling and setting aside the transfer of the property
to the defendant Southwest and declaring that said transfer was and
is void as against creditors of Clifford Cox including plaintiff;
and

e. Declaring that the title to the property is vested in
Clifford Cox; and

f. Awarding plaintiff its costs incurred herein and accruing

costs; and



g. Restraining the defendants Cox, Estrada and Southwest from
further disposing of any property including the trust res and/or
any payments received pursuant to the structured settlement or
otherwise; and

h. Appointing a receiver to take charge of the property; and

i. Authorizing the plaintiff to attach, levy and/or execute
on the property conveyed, and/or to be conveyed pursuant to the
structured settlement or otherwise, now or in the future to be
within the possession and control of Southwest Guaranty; and

j- Such other and further relief as may be just and

appropriate under the circumstances.

L

Jon R. Carfley/ Esg-
Attorney for aingj
P. O. Box 24
Philipsburg, Pa., 16866
(814) 342-5581

ID# 17621

Dated: March 20, 2000



VERIFICATION

I hereby verify that the statements made in this instrument
are true and correct. I understand that false statements herein
are made subject to the penalties of 18 Pa. C.S8.84904 relating to
unsworn falsification to authorities.

Dated: March 20, 2000



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

KAY CHURNER, individually

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK
Plaintiff

vs.

CLIFFORD COX; LINDA ESTRADA,
individually and as next friend
(ANF) of Clifford Cox, and
SOUTHWEST GUARANTY TRUST CO.,N.A.
Defendants

EXHIBIT A

No. 00- 372, -¢CpD
Jury Trial Demanded
Document filed: Complaint

Filed on behalf of:
Plaintiff

Counsel for this Party:
John R. Carfley, Esdqg.
P. O. Box 249
Philipsburg, Pa., 16866
(814) 342-5581
ID# 17621

t hereby certify inis to be a true
and attesteo cooy of the original
stalement fited in ¥ig casg.

MAR 15 2000
Wl 2

Prothonelary

Aftest:



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK
Plaintiff

vs. : No. 00-

CLIFFORD COX; LINDA ESTRADA, H Jury Trial Demanded
individually and as next friend
(ANF) of Clifford Cox, and
SOUTHWEST GUARANTY TRUST CO.,N.A.
Defendants :

NOTICE

You have been sued in Court. If you wish to defend against
the claims set forth in the following pages, you must take action
within twenty (20) days after this complaint and notice are served,
by entering a written appearance personally or by attorney and
filing in writing with the court your defenses or objections to the
claims set forth against you. You are warned that if you fail to
do so the case may proceed without you and a judgment may be
entered against you by the court without further notice for any
money claimed in the complaint or for any other claims or relief
requested by the plaintiff. You may lose money or property or
other rights important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO
NOT HAVE A LAWYER OR CANNOT FIND ONE, GO TO OR TELEPHONE THE OFFICE
SET FORTH BELOW TO FIND OUT WHERE YOU CAN GET LEGAL HELP.

COURT ADMINISTRATOR
COURTHOUSE
CLEARFIELD, PA., 16830
(814) 765-2641



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually
and as EXECUTRIX OF THE
ESTATE OF JOHN DIMMICK

Plaintiff
vs. : No. 00-
CLIFFORD COX; LINDA ESTRADA, : Jury Trial Demanded
individually and as next friend
(ANF) of Clifford Cox, and
SOUTHWEST GUARANTY TRUST CO.,N.A.

Defendants :

COMPLAINT

AND NOW comes the Plaintiff, Kay Churner, individually and as
Executrix of the Estate of John Dimmick, who by and through her
attorney, John R. Carfley, Esquire, sets forth the following claims
and in support thereof avers as follows:

1. Plaintiff, Kay Churner is an adult individual residing at
P. 0. Box 98, Brisbin, Pa., 16620.

2. Plaintiff is the mother of John Dimmick, deceased.

_3. Plaintiff was appointed Executrix of the Estate of John
Dimmick on May 28, 1999, by the Register of Wills of Clearfield
County, Pennsylvania.

4. Plaintiff filed a personal injury action pursuant to 42
Pa. Cons. Stat. §8301 and Pa. R.C.P. 2202(a) as the personal
representative of decedent, on her own behalf and on behalf of all
those entitled by law to recover damages for the wrongful death of
decedent, John Dimmick.

5. Plaintiff filed this action in the Court of Common Pleas

1



of Clearfield County, Pennsylvania, to No. 99-825-CD on behalf of
decedent’s estate pursuant to 20 Pa..Con. Stat. §3373 and 42 Pa.
Con. Stat. §8302 for damages suffered by the estate as a result of
decedent’s death as well as for the pain, suffering, and
inconvenience which decedent underwent prior to his death.

6. Said action was initiated by writ of summons which was
served on the defendant Linda Estrada individually and as next
friend for Clifford Cox on the 1lst day of September, 1999, all of
which is evidenced by the return receipt for certified mail, a true
and correct copy of which is affixed hereto as Exhibit A.

.7. The names and addresses of all persons legally entitled to
recover damages for the death of decedent, and their relationship

to decedent are as follows:

Name Address Relationship to Decedent
Kay Churner P. O. Box, Brisbin, Pa., 16620 Mother
8. Defendant herein is Clifford Cox, (hereinafter Cox) an

adult individual presently incarcerated in the Clearfield County
prisqQn.

9. Defendant herein is Linda Estrada, (hereinafter Estrada),
individually and as next friend (ANF) of Clifford Cox who presently
resides at P. 0. Box 705, Sante Fe, Texas, 77517.

10. Defendant herein is the Southwest Guaranty Trust Co.,
N.A. (hereinafter Southwest Guaranty) believed and therefore
averred to be a Texas Corporation with principal offices located at
10411 Westheimer Road, Houston, Texas, 77042, which entity is

presently named as the Trustee of a certain trust created on or



about the 9th day of November, 1999, for the defendant Clifford Cox
which trust was established with proceeds received by the defendant
Cox from the settlement of a personal injury suit filed to No.
A157378 in the District Court of Jefferson County, Beaumont, Texas.
A true and correct copy of said trust instrument is attached hereto
and marked Exhibit B.

11. At the time of the settlement hereinabove referenced
defendant Cox’s interest was represented in the proceeding by
Attorney Timothy Ferguson of Beaumont, Texas who was appointed as
the Attorney ad litem in said proceeding.

12. The underlying basis of plaintiff’s claim against the
defendant, Cox, in the litigation filed in Clearfield County to No.
98-825-CD rests upon the fact that on or about the 10th day of May,
1999, Cox 1illegally purchased a handgun in the Commonwealth of
Pennsylvania and without warning, provocation and/or excuse shot to
death plaintiff’s decedent as a result of which a cause of action
has arisen for wrongful death and survival all of which is stated
in the complaint filed against the defendants Cox and Estrada to
No. 99-825-CD, the averments of which complaint are incorporated
herein by reference as fully as though set forth at length.

13. The nature and amount of the plaintiff’'s claims for
damages are set forth in Plaintiff’s Complaint and are supported by
an Economist’s Report which places Plaintiff’s compensatory damages
in the range of $1,000,000.00.

14. Said claim for damages has not been reduced to judgment

at the present time.



15. It is believed and therefore averred that the defendarts
Cox and Estrada, as of September 1, 1999, were fully and completely
aware of the potential litigation arising out of the shooting of
the plaintiff’s decedent, they having been apprised of the pendency
of the action by correspondence from Plaintiff’s counsel and by the
issuance of a Writ of Summons which was served on the defendant
Estrada on September 1, 1999, which correspondence and summons
alerted these defendants as to the potential for claims under the
Wrongful Death and Survival Statutes.

16. Notwithstanding this notice defendants Cox and Estrada,
on November 9, 1999, acting in concert and with the intent to
defraud the plaintiff conveyed the proceeds of the personal injury
award believed to consist of approximately $750,000.00 to the
defendant Southwest Guaranty Trust Co., N.A. pursuant to a trust
instrument created for the defendant Cox with spendthrift
provisions which provisions were inserted at the insistence of the
defendants, Cox and Estrada, with the intent to hinder, delay, and
defraud the plaintiffs who are 1legitimate creditors of the
defendants.

17. Defendant Cox was rendered insolvent by the aforesaid
conveyance to the defendant Trustee.

18. No consideration was exchanged in the creation of the
trust and it 1is believed that the parties involved in the
transaction to wit, defendants Cox and Estrada made the transfer in
order to prevent the application of the aforesaid proceeds to the

payment of Cox’s debts including the judgment expected to be



rendered in Plaintiff’s suit knowing or having reason to know that
Cox would be rendered insolvent thereby.

19. Defendant Southwest Guaranty acting as the repository of
the sums transferred to the Trust on behalf of Cox and as Trustee
charged with the administration and disposition of the trust res
has been apprised of the claim asserted by Plaintiff against Cox
and of its responsibility to protect the trust res for the benefit
of creditors by letter dated the 14th day of March, 2000, a true
and correct copy of said letter being affixed hereto as Exhibit
C.

20. Section 5101 et. seq. of the Pennsylvania Uniform
Fradulent Transfer Act (12 Pa. C.S.A. §5101 et. seq.) provides
remedies to a plaintiff in circumstances where a transfer has been
made with actual intent to hinder, delay or defraud a creditor
which remedies include the avoidance of the transfer or obligation
to the extent necessary to satisfy the creditors’ claim, attachment
or other provisional remedy against the asset transfer or cother
property of a transferee in accordance with the procedures
established by applicable law, issance of an injunction against
further disposition by the debtor or transferee or both of the
asset transferred or other property, appointment of a receivor to
take charge of the asset transferred or of other property of the
transferee, and/or such other relief as the circumstances may
require. (12 Pa. C.S.A. §5107).

21. Under Pennsylvania Law, a transfer made by a debtor is

fradulent as to a creditor whose claim arose before the transfer



was made or the obligation was incurred, if the debtor made the
transfer or incurred the obligation without receiving a reasonably
equivalent value in exchange for the transfer and the debtor was
insolvent at the time of the transfer or the debtor became
insolvent as a result of the transfer. (12 Pa. C.S.A. §5105)

22. Under the Pennsylvania Uniform Fraudulent Transfer Act an
Order may issue regardless of whether the claim or right is reduced
to judgment, liquidated, unliquidated, fixed, contingent, matured,
unmatured, disputed, undisputed, 1legal, equitable, secured or
unsecured. (12 Pa. C.S.A. §§5101; 5104)

23. It is believed and therefore averred that if the Trust
res is allowed to remain available to the defendants Cox and/or
Estrada the asset will be dissipated by these defendants in due
course all to the prejudice and detriment of the plaintiffs.

24, The State of Texas has adopted the Uniform Fraudulent
Transfer Act (V.T.C.A. Bus. & C.§§24.001 - 24.012), as a result of
which the courts of that jurisdiction will enforce judgments and/or
decrees entered by a sister state pursuant to said Uniform Act
based on the full faith and credit provisions of federal and state
law.

25. While the situs of the trust is currently in the State of
Texas, Pennsylvania Courts continue to exercise in personam
jurisdiction over the beneficiary Cox and as a result suit may be
maintained under the Uniform Fraudulent Transfer Act pursuant to

the doctrine of concurrent jurisdiction.



WHEREFORE, Plaintiff prays

(a) that the transfer to the Trust created as aforesaid be
declared to be fraudulent, void and of no effect;

(b) that the defendants, Cox, Estrada, and Southwest Guaranty
be enjoined and restrained from conveying or in any other way
encumbering this asset;

(c) that defendant Southwest Guaranty be ordered to retain the
trust in tact or that a receiver be appointed for purposes of
liquidating the same and applying the proceeds to the satisfaction
of plaintiff’s judgment at such time as the judgment is rendered;

(d) that defendants, their officers, agents and employees be
restained preliminarily wuntil final hearing and permanently
thereafter from selling, transferring, disposing of, liening or in
any way diminishing the quantity and value of the asset and
property in trust for Cox;

(e) that defendants and each of them be declared a trustee for
the benefit of plaintiff for an amount not less than Cox'’'s
liability to the plaintiff;

(f) that it be declared that Southwest Guaranty is the real
defendant in interest and liable to the plaintiff for the amount of
the judgment to the plaintiff up to and including the limit of the
trust res and all interest, income and dividends generated thereon
exclusive of trustee’s reasonable costs, commissions, charges and
fees;

(g) that Southwest Guaranty, its officers, agents, and



employees be restrained from enforcing any security interest in any

agsets or property which were transferred to them for and on behalf

of the defendant Cox;

(h) that Southwest Guaranty be ordered to account for all
monies, assets or property of any kind or description which it

received for and on behalf of Cox;

(i) such other relief as the court may deem just and proper.

Attorney for Pl
P. 0. Box 249
Philipsburg, Pa., 16866
(814) 342-5581

ID# 17621

Dated: March 14, 2000



VERIFTICATION

I hereby verify that the statements made in this instrument
are true and correct. I understand that false statements herein
are made subject to the penalties of 18 Pa. C.S5.8§4%04 relating to
unsworn falsification to authorities.

Dated: March 14, 2000



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COﬁNTY, PENNSYLVANIA

KAY CHURNER, individually

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK
Plaintiff

No.99-825-CD

vs.
Jury Trial Demanded

CLIFFORD COX; LINDA ESTRATA,
individually and as next friend
(ANF) of Clifford Cox, RESTA

JENE GREGORI and DARLENE A. GREGORI
individually and T/D/B/A

JENE’S GUNSHOP, INC and UNISYS
CORPORATION

Defendants

CERTIFICATE OF SERVICE

I do certify that I made service of the Writ of Summons
filed in the above captioned matter upon defendants, Linda Estrata,
individually and as next friend (ANF) of Clifford Cox, by certified
mail, return receipt requested. Service was accomplished as

evidenced by the signed return receipt attached hereto.

ohn R. Carf ' g.
Attorney for Plaifhtiff

Dated: 2/29/00

Exhibit A
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JOHN R.CARFLEY :
ATTORNEY AT LAW ' ) .
222 PRESQUEISLE STREET
P. O. BOX 249
FHILIPSBURG, PENNSYLVANIA 18866

TE?.:EP:l CODE 814
ONE 342-
August.: 19, 1995 t e
Linda Estrata
P. O. Box 705
Sante Fe, Texas, 77517

RE: John Dimmick Estate -

vs. Clifford Cox
No. 99-825-CD-Clearfield County

Dear Ms. Estrata:

Please find enclosed a Summons from the Court of Common Pleas
of Clearfield County, Pennsylvania, notifying you individually and
as next friend of Clifford Cox of the commencement of an action
filed on behalf of Kay Churner, individually and as Executrix of

the Estate of John Dimmick.

The complaint in this matter will allege causes of action
under the Pennsylvania wrongful death and survival statutes and

will seek damages as specified therein.

Should you have any questions concerning this litigation,
please do not hesitate to contact me.

Very t ‘i{?zgiiéfng
OHN R. CARFZEY
JRC:sm

Encls.

Certified Mail
Return Receipt Requested



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANLI
CIVIL ACTION

KAY CHURNER, individually

and as EXECUTRIX OF THE ESTATE SUMMONS

OF JOHN DIMMICK
Plaintiff(s)

No. 99-825- « ¢p

CLIFFORD COX; LINDA ESTRATA,

individually and as next friend
(ANF) of Clifford Cox, BOMAC

CONTRACTORS, INC., URETEK, U.S.A.
INC. and B.G. ANDREW
Defendant(s)

[ 4
®
*
[ ]
[ 3
[ ]
(4
[ ]
[ 4
L 4
®
[ )
(.4
L)
[ ]
L]
[ 3
[}
[ 3
L]
L d
®
[ 4
[ ]
®
2
[
[ 4
*
[ 2
L]

To the above named Defendant(s) you are hereby notified that the

above named Plaintiff(s), has/have commenced a Civil Action

against you.

Date August 10, 1999 William A. Shaw
» Prothonotary

o (ol DA

(Deputy)

ISSUING ATTORNEY:

John R. Carfley, Esquire




No. A-0157378

LINDA ESTRADA, § IN THE DISTRICT COURT
As Next Friend of §.
CLIFFORD COX, et. al. §
§
§
§
VS. § JEFFERSON COUNTY, TEXAS
§
§
§
BO-MAC CONSTRUCTORS, INC., §
et. al. § 58th JUDICIAL DISTRICT
ORDER CREATING TRUST FOR

THE BENEFIT OF CLIFFORD COX
UNDER SECTION 142.005 OF THE TEXAS PROPERTY CODE

On this day came to be heard the Application LINDA ESTRADA, as next friend
of CLIFFORD COX an incapacitated person (the "Beneficiary"), requesting that the Court
establish a trust for the Beneficiary pursuant to Section 142.005 of the Texas Property
Code, and due and proper notice of such application and hearing thereon having been
given to all necessary and interested persons, and all persons necessary for jurisdiction
having appeared in person or by attorney, and the Court having considered the evidence
presented, the argument of counsel, and the terms of the trust agreement attached to this
Order as Exhibit A which is incorporated herein for all purposes by this reference, the
Court h'ereby finds that the Beneficiary is an incapacitated person as defined by Section
142.005 of the Texas Property Code, and such trust is in the best interest of the

Beneficiary and should be created under the authdrity of Section 142.005 of the Texas

Property Code; it is therefore

1
Exhibit . B



ORDERED, that the funds awarded to the Beneficiary pdrsuani to the Final
Judgement in the above entitled and numbered cause shall be held in trust for the benefit
of Beneficiary pursuant to Section 142.005 of the Texas Property Code, and pursuant to
the terms of the trust agreement, a copy of which is attached hereto as Exhibit A; and it is
further

ORDER'ED, that Southwest Guaranty Trust Company N.A. ,Houston, Texas, is
hereby appointed sole Trustee of the Trust; and, upon the Trustee's acceptance of such
Trust, the Defendants are hereby ORDERED to pay to the Trustee for the benefit of
Beneficiary all sums awarded herein in the above entitled and numbered cause; and it is
further

ORDERED, that approval is hereby granted to the Trustee to charge a reasonable

fee for its trust services at the rates and in the manner provided for in the Trust Agreement.

SIGNED this the \"Yay o}kg« LoV, 198

- Qf/ W%#QW(/

JUDGE PRESIDING




APPROVED:

i S

LINDAESTRADA
P. O. Box 705
SANTA FE, TEXAS 77517

A/N/F OF CLIFFORD COX

!

Ti Y HERGUSON
TBANG. OlA 24500
ATTORNEY AT LAW

1122 ORLEANS STREET
BEAUMONT, TEXAS 77701
TEL: 409-832-9900

FAX: 409-838-6337

GUARDIAN AD LITEM

(P

EL C. leO L?

BA NO, 1994702
ATTORNEY AT LAW
BERRY & THOMPSON L.L.P.
2727 ALLEN PARKWAY SUITE 800
HOUSTON, TEXAS 77019
TEL: 713-520-2500
FAX: 713-520-2525

ATTORNEY FOR PLAINTIFF
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Exhibit A
TRUST AGREEMENT UNDER SECTION 142.005
OF THE TEXAS PROPERTY CODE

This instrument establishes the terms of a trust (herein called the "Trust")
created for the benefit of CLIFFORD COX, an incapacitated person, pursuant to the
order of the 58TH DISTRICT COURT of JEFFERSON County, Texas, (herein called the
"Court") under the authority of Section 142.005 of the Texas Property Code.

[. Trustee. The trustee of the Trust is and shall be Southwest Guaranty Trust

Company N.A.,Houston, Texas, (hereinafter called the "Trustee"). Upon receipt from the
Defendant of the funas constituting the corpus of this Trust, the Trustee's duties shall
commence in accordance with the terms hereof. No bond or other security is required of
the Trustee or of any successor trustee.

2. Beneficiary. The sole and only beneficiary of the Trust is CLIFFORD COX,
(hereinafter called the "Beneficiary"), who was born on January 24, 1950 and whose
Social Security number is 195-42-7643.

3.‘Trust Estate. The Trust shall be funded with the sum of $264,602.04 which is
or has been awarded to the Beneficiary as a result of a settlement or final judgment in
Cause No. A-0157378 styled LINDA ESTRADA, AS NEXT FRIEND OF CLIFFORD COX,
ET. AL. VS. BO-MAC CONSTRUCTORS INC., ET. AL. in the 58TH DISTRICT COURT,
JEFFERSON County, Texas. Such sum of money together with the following sums of

money which will hereafter be acquired by the Trust and all income therefrom, shall

constitute the trust estate of the Trust:

J

v
VL



Guaranteed Monthly Payments:

$4,677.27 PER MONTH, GUARANTEED FOR 10 YEARS CERTAIN AND LIFE
THEREAFTER, WHICHEVER IS LONGER, WITH PAYMENTS BEGINNING

12/01/19898.

4. Distributions from the Trust. The Trustee shall pay to or apply for the benefit of

the Beneficiary such amounts out of the net income and principal (if income is insufficient)
of the Trust as are reasonably necessary in the sole discretion of the Trustee to provide
for the health, education, support, or maintenance of the Beneficiary. Any income not so
distributed shall be added to the principal of the Trust.

The Trustee is ORDERED to make a distribution to LINDA ESTRADA in the amount
of $35,000.00 for reimbursement of living expenses for CLIFFORD COX.

Additionally, Trustee is ORDERED to make a distribution to the attorneys for
CLIFFORD COX in the amount of $25,000.00 in order to pay for his defense of criminal
charges pending against him.

In making any discretionary payments to the Beneficiary, the Trustee shall consider
(i) thé sté;dard of living to which the Beneficiary shall have been accustomed prior to the
creation of the Trust; (ii) any known resources of the Beneficiary; (iii) the ability of any
person who is legally obligated to support the Beneficiary to do so.

No distribution from the Trust shall be made to the Beneficiary to satisfy any
obligation if such obligation would otherwise be met from any federal or state assistance
program if the Trust had not been created, provided, however, that the Trustee shall not

be responsible for making such a determination nor shall the Trustee be held liable for any



distributioﬁ made in good faith which results in the loss of any federal or state assistance.

The Trustee may make any distribution required or permitted hereunder, without the
intervention of any guardian or other Iegai representative, in any of the following ways:
(i) to the Beneficiary directly; (ii) to the legal or natural guardian of the Beneﬂpiary; (iii) to
any person having custody of the Beneficiary; or (iv) by utilizing the distribution directly for
the Beneficiary's benefit.

5. Termination. The Trust shall terminate when the beneficiary regains his
capacity, or upon the Beneficiary's death. Upon termination, the Trustee shall pay all of
the then remaining trust estate of the Trust to the Beneficiary free of any further trust; or,
if the Beneficiary is then deceased, to the personal representative of fhe Beneficiary's -
estate.

6. Revocability. This Trust shall not be amended, altered or revoked by the
Beneficiary or any guardian or other legal representative of the Beneficiary, but it shall
remain subject to amendment, modification, or revocation by the Court at any time prior
to the termination of the Trust. If the Court revokes the Trust prior to the time that the
Beneﬂc;;ry attains the age of eighteen (18) years, the Court may enter such further or
additional orders concerning the trust estate as may be authorized by Section 142.005 of
the Texas Property Code. If the Court revokes the Trust after the Beneficiary attains the
age of eighteen (18) years, the trust estate shall be paid and delivered to the Beneficiary
free of this Trust.

7. Spendthrift Provision. Prior to the actual receipt of any distribution of any

portion of the trust estate by the Beneficiary, no property (whether income or principal) of



the Trust shall be subject to anticipation or assignment by the Beneﬁciéky, or to attachment
by or the interference or control of any creditor or assignee of the Beneficiary, or be taken
or reached by any legal or equitable proceés in satisfaction of any debt or liability of the
Beneficiary. Any attempted transfer or encumbrance of any interest in the trust estate of
the Trust by the Beneficiary prior to the actual distribution thereof to the Beneficiary
shall be wholly void. In addition to being applicable to the Beneficiary, the preceding
provisions of this paragraph shall also apply to anyone else, other than the beneficiary,
who may be entitled to any portion of the trust estate upon termination of the Trust.

8. Trustee's Investment Authority. The Trustee shall invest the trust estate in
accordance with the sténdards now or hereafter set forth in the Texas Property Code (or
any subsequent applicable law), and the Trustee may also invést all or any part of the trust
estate in a8 common trust fund now or hereafter established by the Trustee pursuant to the

Texas Property Code.

9. Trustee's Compensation and Expenses. The Trustee shall be entitled to receive

for @l_')e Trustee's services hereunder a fair and reasonable compensation determined in
accordan:e with the then customary and prevailing charges for similar services charged
by corporate fiduciaries in Houston, Harris County, Texas; but the Trustee's
compensation shall not exceed the Trustee's then published fee schedule for such
services. The Trustee shall also be reimbursed for all reasonable expenses incurred by
the Trustee in connection with the Trust. The fees and expenses heretofore incurred

hereunder by the Trustee have been approved by the Court at the inception of the Trust,

but the Court may review any future fees and expenses in excess of the then éustomary



] '

and prevailing charges for similar services by corporate fiduciaries in Houston, Harris
County, Texas, at any time on the Court's own motion or at the instance of the Trustee or
any other party interested in the welfare of the Beneficiary, and upon a hearing of the
matter, the Court shall take any action with respect to such fees and expenses as the
Court may deem appropriate. The Trustee shall reimburse the Trust for any fees
previously paid to the Trustee by the Trust in the event of a final Court order that the

Trustee do so.

.10. Administrative Provisions. In the administration of the Trust, the Trustee shall

be authorized and empowered:

(i) To exercisé all of the powers now or hereafter granted to trustees of express
trusts by the Texas Trust Code or any corresponding statutes, except that in any instance
in which the Texas Trust Code or other statutory provision may conflict with the express
provisions of this trust instrument, the provisions of this trust instrument shall control.

(i) To adjust, arbitrate, compromise, abandon, sue on or defend, and otherwise
deal with and settle all claims in favor of or against the Trust; to engage and retain
attorney: or accountants at any time when it may be reasonably necessary to do so in
order to provide for the prudent management and preservation of the Trust.

(iii) To continue to act as Trustee of the Trust regardiess of any change of name
of the Trustee and regardless of any reorganization, merger or consolidation of the
Trustee. |

11. Miscellaneous. The Trust shall also be held and administered pursuant to the

following terms and conditions:



(i) This trust shall be governed in all respects by the laws of the State of Texas in
which State jurisdiction and venue lie in any and all métters involving the Trust estate and
those personé acting in connection with thé Trust estate.

(i) The Trustee shall keep books of account respecting the Tr'ust and a.ll
transactions involving the Trust, and shall fﬁrnish to the Beneficiary, or to the person
having the care and custody of the Beneficiary if the Beneficiary is then under a legal‘
disability, statements at least quarterly showing receipts and disbursements of income and
corpus of the Trust, and a list of assets held in the Trust. Such statements éhall also be
furnished to the Court on request of the Court. The Trustee shall not be responsible or
liable to the Beneﬁcia}y or any other person on account of any actions that the Trustee
may take or fail to take in Trustee's good faith reliance on any order or proceeding of the
Court.

(i) No person or entity dealing with the Trustee hereunder shall be obliged to see
to the application of any money or property paid or delivered to the Trustee, and no such
person or entity shall be obliged to inquire into the expediency or propriety of any
transact‘i;n or the authority of the Trustee to enter into and consummate the same upon
such terms as the Trustee may deem reasonably appropriate.

(iv) The Trustee may not resign as Trustee of the Trust without receiving prior
authority from the Court to do so.

(v) The headings appearing in this instrument are for convenience only and do not

purport to define or limit the scope or intent of the provisions to which they refer.

12. Inception of the Trust. This Trust shall become effective upon (i) the entry of



the decree to which this trust indenture is attached, (i) the transfef 'of the above stated"
sum of money to the Trustee, (iii) the execution of this instrument by the guardian ad litem
of the Beneficiary, and (iv) the Trustee's acééptance of the Trust which shall be evidenced
by the signature below of the appropriate representative of the Trustee.

SIGNED on this the day of , 19

SOUTHWEST GUARANTY TRUST COMPANY N. A
HOUSTON, TEXAS

By //ﬂo—'/ /'M'L‘/

Title S vy cf PRES 15505

10411 Westheimer Road
Houston, Texas 77042

TRUSTEE

The form and content of this trust instrument is hereby approved.

Date S A \AAY 007"““’Q'/(\ﬁizé"?"é

JUDGE PRESIDING



Date: _!l- 0 5-'9% ‘ e O M‘QL\

LINDA ESTRADA

Date: }]-09-94

T HY FERGUSON
TBANO._(0(@412450 9
ATTORNEY AT LAW

1122 ORLEANS STREET
BEAUMONT, TEXAS 77701
TEL: 408-832-9900

FAX: 409-838-6337

RDIAN AD LITEM

Vil

/JOEL C. THOMRESON

Date:' | /] ?6/‘}?

TBANO._[ 94 247267

BERRY & THOMPSON L.L.P.
2727 ALLEN PARKWAY SUITE 800
HOUSTON, TEXAS 77019

TEL: 713-520-2500

FAX: 713-520-2525

ATTORNEY FOR PLAINTIFF



JOHN R. CARFLEY
ATTORNEY AT LAW
222 PRESQUEISLE STREET
P. O. BOX 249
PHILIPSBURC, PENNSYLVANIA 16866

g

AREA CODE 814
TELEPHONE 342-5581

March 14, 2000 FAX 342-1127

Southwest Guaranty Trust Co. N.A.
10411 Westheimer Road
Houston, Texas, 77042

Attention: William L. Terry,
Senior Vice President

Dear Mr. Terry:

Please be advised that I have been retained to represent the
interest of Kay Churner, individually and as Executrix of the
Estate of John Dimmick, late of the Borough of Ramey, Clearfield
County, Pennsylvania. On May 10, 1999, John Dimmick was shot and
killed by one, Clifford Cox, who is now charged with criminal
homicide and is incarcerated in the Clearfield County Prison. At
the time of this incident, Mr. Cox was involved in a personal
injury suit filed to No. A157378 in the District Court of Jefferson
County located in Beaumont, Texas, as a result of which he received
a substantial cash settlement.

A lawsuit was initiated by the plaintiff in August of 1999 and
the writ of summons was served on Ms. Estrada on September 1, 1999.
Notwithstanding the institution of this suit to recover damages for
personal injuries under the Pennsylvania Wrongful Death and
Survival Statutes, and the notice to Estrada of the pendency of the
claim, Estrada, upon receipt of the settlement proceeds in the
Texas lawsuit, saw to the creation of a trust for the benefit of
Clifford Cox which trust is currently being administered by your
bank.

I have retrieved copies of the trust and have reviewed the
spendthrift provisions of the trust so as to become familiar with
the same in the event that a judgment is entered on behalf of my
clients here in the Commonwealth of Pennsylvania.

I believe that the trust res constitutes an asset by which an
award for damages to the plaintiff may be partially satisfied and
would request that the Trustee voluntarily defer from any further
distributions which tend to dissipate the trust estate. We are not
asking that the trustee restrict disposition for routine
expenditures such as trustee’s fees or the like, however, any
distribution to Cox and/or to Estrada or any other party for his or
their benefit could result in legal action to secure a court order

Exhibit C
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JOHN R. CARFLEY
ATTORNEY AT LAW
222 PRESQUEISLE STREET
P O. BOX 249
PHILIPSBURG, PENNSYLVANIA 16866

AREA CODE 814
TELEPHONE 342-5581
FAX 342-1127

(2)

which would include relief in the form of an order of avoidance of
the transfer, an attachment or other provisional remedy against the
asset transfer, an injunction against further disposition of the
asset or other property and/or the appointment of a receiver to
further administer the asset.

We believe that the original transfer of the settlement
proceeds into a trust with spendthrift provisions constituted a
fraudulent transfer under the Uniform Fraudulent Transfer Act which
has been adopted by the Commonwealth of Pennsylvania and the State
of Texas (V.T.C.A. Bus. & C. §§ 24.001 to 24.012). It is my
opinion that the intent of the settlors, Cox and Estrada, was to
hinder, delay and defraud a legitimate creditor to wit: the John
Dimmick Estate in the pursuit of its claim.

I would hope that we would be able to work together in this
matter since the damages which we are seeking in the suit in
Pennsylvania, are in excess of $1,000,000.00 as established by our
economist. The Uniform Fraudulent Transfer Act specifies that the
claim need not be liquidated in order to be asserted, particularly
where the intent of the settlor was to defraud the creditor and the
transfer effectively created an insolvency in the debtor. I
believe all of these requirements are present in the principal case
and that a court would issue an injunction if we choose to proceed

in that manner.

- JHNe would simply ask that the trust res be sequestered until
further notice pending the outcome of the 1litigation in
Pennsylvania. Our concern is that the trust res will be dissipated
by Cox and Estrada prior to the completion of the personal injury
litigation here in Pennsylvania unless some action is taken to
prevent it. If you cannot assist us without formal court action,
please so advise. If I do not hear from you by week’s end, I will
assume that a formal petition for injunctive relief will be
required and will proceed accordingly.

Please review this matter and then contact me or have your
attorney contact me with respect to your position on the matter.

Very truly youprs,

HN R. F

JRC:sm



) JOHN R. CARFLEY
ATTORNEY AT LAY
222 PRESQUEISLE STREET
P.O. BOX 249
PHILIPSBURCG, PENNSYI.VANI.A 16868
' AREA CODE

814

March 14, 2000 Rt

Southwest Guaranty Trust Co. N.A.
10411 Westheimer Road
Houston, Texas, 77042

Attention: William L. Terry,
Senior Vice President

Dear Mr. Terry:

Please be advised that I have been retained to represent the
interest of Kay Churner, individually and as Executrix of the
Estate of John Dimmick, late of the Borough of Ramey, Clearfield
County, Pennsylvania. On May 10, 1999, John Dimmick was shot and
killed by one, Clifford Cox, who is now charged with criminal
homicide and is incarcerated in the Clearfield County Prison. At
"the time of this incident, Mr. Cox was involved in a personal
injury suit filed to No. A157378 in the District Court of Jefferson
County located in Beaumont, Texas, as a result of which he received

a substantial cash settlement.

A lawsuit was initiated by the plaintiff in August of 1999 and
the writ of summons was served on Ms. Estrada on September 1, 19985.
Notwithstanding the institution of this suit to recover damages for
‘personal injuries under the Pennsylvania Wrongful Death and
Survival Statutes, and the notice to Estrada of the pendency of the
claim, Estrada, upon receipt of the settlement proceeds in the
Texas lawsuit, saw to the creation of a trust for the benefit of
Clifford Cox which trust is currently being administered by your

bank.

I have retrieved copies of the trust and have reviewed the
spendthrift provisions of the trust so as to become familiar with
the same in the event that a judgment is entered on behalf of my
clients here in the Commonwealth of Pennsylvania.

I believe that the trust res constitutes an asset by which an
award for damages to the plaintiff may be partially satisfied and
would request that the Trustee voluntarily defer from any further
distributions which tend to dissipate the trust estate. We are not
asking that the trustee restrict disposition for routine
expenditures such as trustee’'s fees or the like, however, any
distribution to Cox and/or to Estrada or any other party for his or
their benefit could result in legal action to secure a court order

Exhibit B



JOHN -R. CARFLEY
ATTORNEY AT LAW
222 PRESQUEISLE STREET
P. O. BOX 249
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FAX 342-1127

(2)

which would include relief in the form of an order of avoidance of
the transfer, an attachment or other provisional remedy against the
asset transfer, an injunction against further disposition of the
asset or other property and/or the appointment of a receiver to
further administer the asset.

We believe that the original transfer of the settlement
proceeds into a trust with spendthrift provisions constituted a
fraudulent transfer under the Uniform Fraudulent Transfer Act which
has been adopted by the Commonwealth of Pennsylvania and the State
of Texas (V.T.C.A. Bus. & C. §§ 24.001 to 24.012). It is my
opinion that the intent of the settlors, Cox and Estrada, was to
hinder, delay and defraud a legitimate creditor to wit: the John
Dimmick Estate in the pursuit of its claim.

I would hope that we would be able to work together in this
matter since the damages which we are seeking in the suit in
Pennsylvania, are in excess of $1,000,000.00 as established by our

‘economist. The Uniform Fraudulent Transfer Act specifies that the

claim need not be liquidated in order to be asserted, particularly
where the intent of the settlor was to defraud the creditor and the
transfer effectively created an insolvency in the debtor. I
believe all of these requirements are present in the principal case
and that a court would issue an injunction if we choose to proceed

in that manner.

~ e would simply ask that the trust res be sequestered until
further notice pending the outcome of the 1litigation in
Pennsylvania. Our concern is that the trust res will be dissipated
by Cox and Estrada prior to the completion of the personal injury
litigation here in Pennsylvania unless some action is taken to
prevent it. If you cannot assist us without formal court action,
please so advise. If I do not hear from you by week’s end, I will
assume that a formal petition for injunctive relief will be

required and will proceed accordingly.

Please review this matter and then contact me or have your
attorney contact me with respect to your position on the matter.

Very truly yougrs,

HN R. CARF

JRC:sm



JOHN R. CARFLEY
ATTORNEY AT LAW
222 PRESQUEISLE STREET
P.O. BOX 249
PHILIPSBURG, PENNSYLVANIA 16866

AREA CODE 814
TELEPHONE 342-5581

March 16, 2000 : FAX M2-1127

Bo-Mac Contractors, Inc.
c/o James R. 01d, Jr.
GERMER & GERTZ, L.L.P.
805 Park Street
Beaumont, Texas, 77701

Dear Mr. 0Old:

Please be advised that I have been retained to represent the
interest of Kay Churner, as an individual and as Executrix of the
Estate of John Dimmick, late of the Borough of Ramey, Clearfield
County, Pennsylvania. On May 10, 1999, John Dimmick was shot and
killed by Clifford Cox, who is now charged with criminal homicide
and other related crimes and is incarcerated in the Clearfield
County Prison. At the time of this assault, Mr. Cox was involved
in a personal injury suit filed to No. Al157378 in the District
Court of Jefferson County located in Beaumont, Texas, as a result
of which he received a substantial cash settlement from among
others, your client, Bo-Mac Contractors, Inc.

A lawsuit was initiated by the plaintiff in Clearfield County,
Pennsylvania, on August 10, 1999 and a writ of summons was served
on Linda Estrada as next friend of Clifford Cox on September 1,
1999.. Notwithstanding the institution of this suit to recover
damages for personal injuries under the Pennsylvania Wrongful Death
and Survival Statutes, and the notice to Cox and Estrada of the
pendency of the claim, Estrada, upon receipt of the settlement
proceeds in the Texas lawsuit, saw to the creation of a trust for
the benefit of Clifford Cox which trust is currently being
administered by Southwest Guaranty Trust Co., N.A.

I have retrieved and reviewed the settlement documents and the
trust instrument and I believe that I am correct in assuming, that,
in addition to the initial lump sum settlement paid by Bo-Mac,
Bo-Mac is contributing certain sums each month into a trust fund by
way of a structured settlement. I have reviewed the spendthrift
provisions of the trust so as to become familiar with the same in
the event that a judgment is entered on behalf of my clients here
in Pennsylvania and it becomes necessary for us to execute on the
judgment and garnish the trust res.

Exhibit C
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I believe that the trust and the contribution your client is
making each month to the trust constitute assets from which an
award for damages to my client may be partially satisfied. I
would, therefore, ask that your client voluntarily desist from any
further distributions which tend to dissipate Cox’s estate.

I realize that your client is under Court Order to pay this
settlement. I believe, however, that the creation of the trust by
Estrada constituted a fraudulent transfer and the deposits being
made are a continuing fraud on Cox’s creditors. Therefore these
transfers and distribution to Cox and/or to Estrada or any other
party for his or their benefit could result in legal action to
secure a court order which would include relief in the form of an
order of avoidance of the transfer, an attachment or other
provisional remedy against the asset transfer, an injunction
against further disposition of the asset or other property and/or
the appointment of a receiver to further administer the asset.

As stated I believe that the original transfer of the
settlement proceeds into a trust with spendthrift provisions
constituted a fraudulent transfer under the Uniform Fraudulent
Transfer Act which has been adopted by the Commonwealth of
Pennsylvania and the State of Texas (V.T.C.A. Bus. & C. §§ 24.001
to 24.012). It is my opinion that the intent of the settlors, Cox
and Estrada, was to hinder, delay and defraud a legitimate creditor
to wit: the John Dimmick Estate in the pursuit of its claim.

I would hope that we would be able to work together in this
matter since the damages which we are seeking in the personal
injury suit in Pennsylvania, are in excess of $1,000,000.00 as
established by our economist. The Uniform Fraudulent Transfer Act
specifies that a claim need not be 1liquidated in order to be
asserted, particularly where the intent of the settlor was to
defraud the creditor and the transfer effectively created an
insolvency in the debtor. I believe all of these requirements are
present in the principal case and that a court would issue an
injunction if we chose to proceed in that manner.

The psychological profile of Cox prepared by Dr. Robert H.
Davis seems to connect the injuries sustained by Cox in the motor
vehicle accident to the conduct which resulted in the shooting of
my client here in Pennsylvania. If, in fact, there is a nexus
between the alleged negligence of your client and the ultimate
actions of Cox, my client obviously was the innocent victim of the
negligence and should rightfully be compensated for the loss. I
really do not wish to undertake any direct action against your
client in an attempt to recover damages even though I believe that
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JOHN R. CARFLEY

ATTORNEY AT LAW
222 PRESQUEISLE STREET
P. O. BOX 249
PHILIPSBURG, PENNSYLVANIA 16866

AREA CODE 814
TELEPHONE 342-5581
FAX 342-1127

(3)

a cause of action might lie against your client if the conclusions
of the psycholcocgical profile can be sustained.

I do, however, believe that it is in the best interest of both
of our clients to cooperate and attempt to insure that the
additional funds being paid Mr. Cox as a result of his injuries are
ultimately channeled to the proper party, in this case the innocent
victim of Cox’s actions so that the estate can be compensated
monetarily for the loss which the family has sustained and will
continue to sustain in the future. Please understand that I do not
intend to imply that any of the attorneys or any individuals other
than Estrada and Cox intended to commit fraud by establishing this
trust. However, the factual circumstances surrounding the creation
of the trust and the knowledge of these individuals at the time of
the settlement that a lawsuit was pending in Pennsyvlania for the
recovery of personal injuries, makes it difficult to believe that
the creation of the trust with spendthrift provisions was for any
other purpose than to hinder, delay and/or ultimately defraud a
legitimate creditor. For that reason I will not hesitate to
undertake whatever actions are necessary in order to protect my
client’s interest and see that they are justly compensated in this
claim.

Would you please review this matter and advise if you would be
willing to agree to voluntarily deposit the remaining settlement
proceeds into Court or into some other secure fund for the benefit
of the plaintiffs in the personal injury suit filed in Clearfield
County, Pennsylvania?

If I do not hear from you by Friday, March 24, 2000, I will
assume that a formal petition for injunctive relief will be

required and will proceed accordingly here in Pennsylvania against
Cox, Estrada, and Southwest.

Very truly youyrs,

o’

JOHN R. CARFIAEY

JRC:sm
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Uretek, U.S.A., Inc.

c/o Robert A. Black, Esq.
MEHAFFY & WEBER

P. O. Box 16

Beaumont, Texas, 77704

Dear Mr. Black:

Please be advised that I have been retained to represent the
interest of Kay Churner, as an individual and as Executrix of the
Estate of John Dimmick, late of the Borough of Ramey, Clearfield
County, Pennsylvania. On May 10, 1999, John Dimmick was shot and
killed by Clifford Cox, who is now charged with criminal homicide
and other related crimes and is incarcerated in the Clearfield
County Prison. At the time of this assault, Mr. Cox was involved
in a personal injury suit filed to No. Al157378 in the District
Court of Jefferson County located in Beaumont, Texas, as a result
of which he received a substantial cash settlement from among
others, your client, Uretek, U.S.A., Inc.

A lawsuit was initiated by the plaintiff in Clearfield County,
Pennsylvania, on August 10, 1999 and a writ of summons was served
on Linda Estrada as next friend of Clifford Cox on September 1,
1999, Notwithstanding the institution of this suit to recover
damages for personal injuries under the Pennsylvania Wrongful Death
and Survival Statutes, and the notice to Cox and Estrada of the
pendency of the claim, Estrada, upon receipt of the settlement
proceeds in the Texas lawsuit, saw to the creation of a trust for
the benefit of Clifford Cox which trust is currently being
administered by Southwest Guaranty Trust Co., N.A.

I have retrieved and reviewed the settlement documents and the
trust instrument and I beljeve that I am correct in assuming, that,
in addition to the initial lump sum settlement paid by Uretek,
Uretek is contributing certain sums each month into a trust fund by
way of a structured settlement. I have reviewed the spendthrift
provisions of the trust so as to become familiar with the same in
the event that a judgment is entered on behalf of my clients here
in Pennsylvania and it becomes necessary for us to execute on the
judgment and garnish the trust res.

Exhibit D




’
" . A3
1w s ] “w s r‘ v

JOHN R.CARFLE - .o
ATTORNEY AT LAWY
222 PRESQUEISLE STREET
P. O. BOX 249
PHILIPSBURG, PENNSYLVANIA 16866

AREA CODE 814
TELEPHONE 342.5581
FAX 342-1127

(2)

I believe that the trust and the contribution your client is
making each month to the trust constitute assets from which an
award for damages to my client may be partially satisfied. I
would, therefore, ask that your client voluntarily desist from any
further distributions which tend to dissipate Cox’s estate.

I realize that your client is under Court Order to pay this
settlement. I believe, however, that the creation of the trust by
Estrada constituted a fraudulent transfer and the deposits being
made are a continuing fraud on Cox’s creditors. Therefore these
transfers and distribution to Cox and/or to Estrada or any other
party for his or their benefit could result in legal action to
secure a court order which would include relief in the form of an
order of avoidance of the transfer, an attachment or other
provisional remedy against the asset transfer, an injunction
against further disposition of the asset or other property and/or
the appointment of a receiver to further administer the asset.

As stated I believe that the original transfer of the
settlement proceeds into a trust with spendthrift provisions
constituted a fraudulent transfer under the Uniform Fraudulent
Transfer Act which has been adopted by the Commonwealth of
Pennsylvania and the State of Texas (V.T.C.A. Bus. & C. §§ 24.001
to 24.012). It is my opinion that the intent of the settlors, Cox
and Estrada, was to hinder, delay and defraud a legitimate creditor
to wit: the John Dimmick Estate in the pursuit of its claim.

L would hope that we would be able to work together in this
matter since the damages which we are seeking in the personal
injury suit in Pennsylvania, are in excess of $1,000,000.00 as
established by our economist. The Uniform Fraudulent Transfer Act
specifies that a claim need not be liquidated in order to be
asserted, particularly where the intent of the settlor was to
defraud the creditor and the transfer effectively created an
insolvency in the debtor. I believe all of these requirements are
present in the principal case and that a court would issue an

injunction if we chose to proceed in that manner.

The psychological profile of Cox prepared by Dr. Robert H.
Davis seems to connect the injuries sustained by Cox in the motor
vehicle accident to the conduct which resulted in the shooting of
my client here in Pennsylvania. If, in fact, there is a nexus
between the alleged negligence of your client and the ultimate
actions of Cox, my client obviously was the innocent victim of the
negligence and should rightfully be compensated for the loss. I
really do not wish to undertake any direct action against your
client in an attempt to recover damages even though I believe that
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a cause of action might lie against your client if the conclusions
of the psychological profile can be sustained.

I do, however, believe that it is in the best interest of both
of our clients to cooperate and attempt to insure that the
additional funds being paid Mr. Cox as a result of his injuries are
ultimately channeled to the proper party, in this case the innocent
victim of Cox’s actions so that the estate can be compensated
monetarily for the loss which the family has sustained and will
continue to sustain in the future. Please understand that I do not
intend to imply that any of the attorneys or any individuals other
than Estrada and Cox intended to commit fraud by establishing this
trust. However, the factual circumstances surrounding the creation
of the trust and the knowledge of these individuals at the time of
the settlement that a lawsuit was pending in Pennsyvlania for the
recovery of personal injuries, makes it difficult to believe that
the creation of the trust with spendthrift provisions was for any
other purpose than to hinder, delay and/or ultimately defraud a
legitimate creditor. For that reason I will not hesitate to
undertake whatever actions are necessary in order to protect my
client’s interest and see that they are justly compensated in this

claim.

Would you please review this matter and advise if you would be
willing to agree to voluntarily deposit the remaining settlement
proceeds into Court or into some other secure fund for the benefit
of the plaintiffs in the personal injury suit filed in Clearfield
County, Pennsylvania?

If I do not hear from you by Friday, March 24, 2000, I will
assume that a formal petition for injunctive relief will be

required and will proceed accordingly here in Pennsylvania against
Cox, Estrada, and Southwest.

Very truly yourss

OHN R. CARFLEY

JRC:sm



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK
Plaintiff

vs.

CLIFFORD COX; LINDA ESTRADA,
individually and as next friend
(ANF) of Clifford Cox, and
SOUTHWEST GUARANTY TRUST CO.,N.A.
Defendants

No. 00-328-CD

CERTIFICATE OF SERVICE

I do certify that I made service of the Petition for

Preliminary Injunction by priority mail, postage prepaid upon

defendants by depositing the same in the United States mail,

this_23rd day of March, 2000 as follows:

Linda Estrada, Individually
and ANF of Clifford Cox

P. 0. Box 705

Santa Fe, Texas, 77517

Clifford Cox

Clearfield County Prison
420 21st Street
Clearfield, Pa., 16830

Southwest Guaranty Trust Co. N.A.
Attention: S. Brady Whitaker, Esq.

10411 Westheimer Road
Suite 200
Houston, TX 77042

FILED

MAR 2 4 2000

William A. Shaw
Prothanotary

o4

hn R. Carfl vy, BEsg/
Attorney for Plaint¥ffs
P. O. Box 24

Philipsburg, Pa., 16866
(814) 342-5581



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA
CIVIL DIVISION

KAY CHURNER, individually and as
EXECUTRIX OF THE ESTATE OF
JOHN DIMMICK
vs. . No. 00-328-CD
CLIFFORD COX, LINDA ESTRADA, :
individually and as next friend (ANF)
of Clifford Cox, and SOUTHWEST
GUARANTY TRUST CO.,N.A.

ORDER

X
NOW, this H day of April, 2000, upon consideration of
Plaintiff’s Petition for Preliminary Injunction, a Rule is hereby issued upon

Defendants to Appear and Show Cause why the Petition should not be granted. Rule

Returnable the [7"”’ day of &Z;pul/ ,2000,at /.29 4 M. in

Courtroom No. | .

Notice shall be given to Defendants five (5) days prior to hearing.

FILED

IAPR 0 4 2000

Wiltiam A. Shaw
Prothonotary
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA
CIVIL DIVISION

KAY CHURNER, individually and as :
EXECUTRIX OF THE ESTATE OF
JOHN DIMMICK

vs : NO. 00-328-CD

CLIFFORD COX, LINDA ESTRADA,
individually and as next friend (ANF)
of Clifford Cox, and SOUTHWEST
GUARANTY TRUST CO., N.A.

AFFIDAVIT IN SUPPORT OF PLAINTIFF’S PETITION
FOR PRELIMINARY INJUNCTION

FILED
APR 0 5 2009

Wiliam A. Shaw
Prothonotary



AFFIDAVIT

Personally appeared before me, the undersigned, KAY CHURNER,
individually, and as Executrix of the Estate of John Dimmick, late
of the Borough of Ramey, Clearfield County, Pennsylvania, who being
duly sworn according to law, deposes and states as follows:

1. I am the personal representative of the Estate of John Dimmick
and, in that capacity, filed a personal injury suit under the
wrongful death and survival statutes of the Commonwealth of

Pennsylvania.

2. I caused said complaint to be served on various
individuals including, but not limited to, Clifford Cox and
Linda Estrada, individually and as next friend of Clifford Cox.
pursuant to applicable Rules of Civil Procedure governing
service of process both within and outside the Commonwealth

of Pennsylvania.

3. A Default Judgment has been entered against Clifford Cox and
Linda Estrada, individually, and as next friend (ANF) of Clifford
Cox for failure to file an answer to the complaint in a timely
fashion. True and correct copies of said judgmenﬁs are

attached hereto as Exhibits A and B.

4. As a result of personal injuries sustained in an automobile
accident in the state of Texas, Clifford Cox was awarded the sum of

1.375 million dollars as damages, which settlement was deposited



into a Spendthrift Trust currently being administered by Southwest
Guaranty, one of the defendants named in this suit. Linda Estrada
continues to act as next friend (ANF) for Clifford Cox in this

proceeding and in the administrations of the trust.

5. From the trust res, the defendants, Clifford Cox and Linda
Estrada have already withdrawn the following sums which have been

applied and/or paid for the benefit of Clifford Cox.

a. Attorneys fees incurred in the settlement of personal injury
suit in Texas, $543,975.50;
b. Attorneys fees for Attorney Ad Litem, $37,000.00;

¢. Attorneys fees, criminal defense, Clearfield County,
$25,000.00;

d. Linda Estrada, reimbursement of household and living expenses
in the care of Clifford Cox, $35,000.00.

6. At the present time, there remains less than 5200,000.00 in
the trust res, but said sum will be enhanced by payments of
$4,677.27 per month pursuant to a structured settlement which will
5e paid by two (2) corporate entities joined as defendants in the

litigation in the state of Texas.

7. It is believed and, therefore averred, that the personal
injury suit brought on behalf of the Estate of John Dimmick for
damages sustained under the Wrongful Death and Survival Statutes
will be successful and could result in an award in excess of

one (1) million dollars based on an economist’s report which has
calculated the compensatory damages due the Estate within that

range.



8. The likelihood of success in this suit is extremely high given
the factual scenario surrounding the incident and given the entry
of Default Judgments against two (2) of the defendants named

therein.

9. It is believed that the transfer by Linda Estradé of the

settlement proceeds in the Texas suit into a Spendthrift Trust was
fraudulent under the Uniform Fraudulent Transfer Act and will be
set aside by this Court when litigation on the underlying complaint

filed in this matter is completed.

10. Defendant Estrada has resisted service of process in all
the litigation filed by the plaintiff and has attempted to conceal
her whereabouts and has refused to deal responsibly with the
situation at hand by refusing to respond to correspondence from
plaintiff’s counsel and from counsel for South West Guaranty, the

Trustee named to administer the trust on behalf of Clifford Cox.

11. It is believed and, therefore averred that, without an order
levying upon the assets currently in the trust and to be deposited
by the defendants pursuant to the structured settlement, Lindé
Estrada will make every effort to dissipate the trust by
withdrawing sums on behalf of Clifford Cox either by way of payment
of defense costs or for living expenses incurred in an attempt to

rehabilitate Clifford Cox from his alleged incapacity.

12. It is believed and, therefore averred, that the defendants
should not be permitted to further benefit from Clifford Cox’s

wrongdoing, and, as a result, an order should be entered



garnishing and or otherwise attaching the proceeds of this trust

and all contributions to be made to the trust hereafter.

IN WITNESS WHEREOF the party hereto has set her hand and seal the

4th day of April, 2000.

STATE OF PENNSYLVANIA

COUNTY OF CLEARFIELD

On this 4th day of April, 2000, before me, the undersigned
officer, personally appeared Kay Churner, individually and as
Executrix of the Estate of John Dimmick, who signed and
acknowledged the same for the purposes therein contained.

IN WITNESS WHEREOF, I have hereunto set my hand and notarial

QA /
A e

Jon NOTARIA SEAL

N R. CARFLEY, Notory Public

. Philipsburg Boro, Cantre County, PA
My Commiztion Expires April 18, 2000

seal.




NOTICE OF ENTRY OF DEFAULT JUDGMENT

OFFICE OF THE PROTHONOTARY
COURT OF COMMON PLEAS

OF CLEARFIELD COUNTY
ROOM

CLEARFIELD, PA., 16830

TO: CLIFFORD COX
c/o Clearfield County Prison
Clearfield, Pa., 16830

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK
Plaintiff

vs. s No.99-825-CD

CLIFFORD COX; LINDA ESTRATA, : Jury Trial Demanded
individually and as next friend

(ANF) of Clifford Cox, RESTA

JENE GREGORI and DARLENE A. GREGORI:

individually and T/D/B/A

JENE’S GUNSHOP, INC and UNISYS :

CORPORATION

oo

Defendants

NOTICE
Pursuant to Pa. R.C.P. 236, you are hereby notified that
a JUDGMENT BY DEFAULT has been entered against you in the above

proceeding. Muaacw 2%, 2o
I hereby certify tivis to be a true
and attested copy of the original
statement filed in this case.

APR X 3 2000
PROTHONOTARY

Attest. o0 ﬁ,ﬁ,

Praothenetary




NOTICE OF ENTRY OF DEFAULT JUDGMENT

OFFICE OF THE PROTHONOTARY
COURT OF COMMON PLEAS

OF CLEARFIELD COUNTY
ROOM

CLEARFIELD, PA 16830

TO: LINDA ESTRADA
P.O. BOX 705
SANTA FE, TX 77517

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANI?

RAY CHURNER, individually

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK :
Plaintiff

vs. No.99-825-CD

CLIFFORD COX; LINDA ESTRATA,
individually and as next friend
(ANF) of Clifford Cox, RESTA
JENE GREGORI and DARLENE A. GREGORI:
individually and T/D/B/A

JENE'S GUNSHOP, INC. and UNISYS
CORPORATION

Jury Trial Demanded

Defendants

NOTICE

Pursuant to Pa. R.C.F. 236, you are hereby notified that
a JUDGMENT BY DEFAULT has been entered against you in the above

proceeding, April 4, 2000.
| hereby centify this to be a }rg:aal
and attested coov of e ongk
starement filed in W& C238.

EXHIBIT APR 0 4 2000
i s aest. , of A A
Prothonetary

Prothonotary
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK
Plaintiff

vs.

o

NO. 00-328-CD

CLIFFORD COX; LINDA ESTRATA,
individually and as next friend
(ANF) of Clifford Cox, and
SOUTHWEST GUARANTY TRUST CO., N.A.
Defendants :

CERTIFICATE OF SERVICE

I, John R. Carfley, Esquire, do hereby certify that service of
the Court’s Scheduling Order of April 4, 2000 and Plaintiff’s
Affidavit in support of the Petition for Preliminary Injunction
filed April 5, 2000 was made upon Linda Estrata by mailing, first
<class, postage prepaid, a true copy to above named defendant, at

P.0. Box 705, Santa Fe, Texas 77517 on April 6, 2000.

Attorney fof Plaintiff

Y

Wiltam A. Shaw
- Prothonciary

»
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IN THE COURT OF COMMON PLEAS OF

KAY CHURNER, individually

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK
Plaintiff

vs.

CLIFFORD COX; LINDA ESTRATA,
individually and as next friend
(ANF) of Clifford Cox, and
SOUTHWEST GUARANTY TRUST CO.,
Defendants

CLEARFIELD COUNTY, PENNSYLVANIA

NO. 00-328-CD

N.A.

CERTIFICATE OF SERVICE

I, John R. Carfley, Esquire, do hereby certify that service of

the Court’s Scheduling Order of April 4, 2000 and Plaintiff’s

Affidavit in support of the Petition for Preliminary Injunction

filed April 5, 2000 was made upon Linda Estrata by mailing, first

class, postage prepaid, a true copy to above named defendant, at

1003 Pirtle Street, Apartment 3, La Marque, Texas 77568 on April 6,

2000.

FILED

[APR 0 7 2000

William A. Shaw
Prothonotary

Attorney for/Plaintiff -~



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK
Plaintiff

.

vs. NO. 00-328-CD

CLIFFORD COX; LINDA ESTRATA, :

individually and as next friend

(ANF) of Clifford Cox, and

SOUTHWEST GUARANTY TRUST CO., N.A.
Defendants :

CERTIFICATE OF SERVICE

I, John R. Carfley, Esquire, do hereby certify that service of
the Court’s Scheduling Order of April 4, 2000 and Plaintiff’s
Affidavit in support of the Petition for Preliminary Injunction
filed April 5, 2000 was made upon S. Brady Whitaker, Esquire,
the attorney for Southwest Guaranty Trust Company by mailing, first
class, postage prepaid, a true copy to the named attorney at

10411 Westheimer Road, Houston, Texas 77042 on April 6, 2000.

F‘LED Attorney for PAlainftiff

APR g 7 i)

lmmmnqA_Sth
Prothonotary
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK
Plaintiff

(13

vs. NO. 00-328-CD
CLIFFORD COX; LINDA ESTRATA,
individually and as next friend
(ANF) of Clifford Cox, and
SOUTHWEST GUARANTY TRUST CO., N.A.
Defendants

CERTIFICATE OF SERVICE

I, John R. Carfley, Esquire, do hereby certify that service of
the Court’s Scheduling Order of April 4, 2000 and Plaintiff’s
Affidavit in support of the Petition for Preliminary Injunction
filed April 5, 2000 was made upon Clifford Cox by mailing, first
class, postage prepaid, a true copy to above named defendant, at
c/o Clearfield County Prison, Clearfield, Pennsylvania on April 5,

2000.

FILFD

APR 07 e )

William A. Snaw
Prothonoiary

Attorney for Plaintiff



FILED

A

/\,W_MW%JQMWfP Qr\mru\(m\
Lo

i



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually :
and as EXECUTRIX OF THE
ESTATE OF JOHN DIMMICK

Plaintiff

ve. No. 00-328-CD

CLIFFORD COX, LINDA ESTRADA,

individually and as next friend :

(ANF) of Clifford Cox, and

SOUTHWEST GUARANTY TRUST CO.,N.A.
Defendants

TO: Clifford Cox
c/o Clearfield County Prison
Clearfield, PA 16830

IMPORTANT NOTICE

YOU ARE IN DEFAULT BECAUSE YOU HAVE FAILED TO ENTER A WRITTEN
APPEARANCE PERSONALLY OR BY ATTORNEY AND FILE IN WRITING WITH THE
COURT YOUR DEFENSES OR OJECTIONS TO THE CLAIMS SET FORTH AGAINST
YOU. UNLESS YOU ACT WITHIN TEN DAYS FROM THE DATE OF THIS NOTICE,
A JUDGMENT MAY BE ENTERED AGAINST YOU WITHOUT A HEARING AND YOU MAY
LOSE YOUR PROPERTY OR OTHER IMPORTANT RIGHTS. YOU SHOULD TAKE THIS
NOTICE TO A LAWYER AT ONCE. IF YOU DO NOT HAVE A LAWYER OR CANNOT
AFFORD ONE, GO TO OR TELEPHONE THE FOLLOWING OFFICE TO FIND OUT
WHERE YOU CAN GET LEGAL HELP.

COURT ADMINISTRATOR’S OFFICE
CLEARFIELD COUNTY COURTHOUSE
CLEARFIELD, PA 16830

(814) 765-2641

FILED

APR 1 2 2000

- o. Box 249 4
Willlam A. Shaw Philipsburg,/PA 46866
Prothonotary Attorney for Plaintiff

Dated: April 4, 2000



CERTIFICATE OF SERVICE

I hereby verify that a true and correct copy of the within
document was served upon the following party at the following
address on April 5, 2000, by ordinary mail, first class, postage
prepaid.

Clifford Cox

Clearfield County Prison
Clearfield, Pa., 16830

R. Carfley
0. Box 249
16866

Phlllpsburg, Pa.,
Attorney for Plaintiff

i






IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA.
KAY CHURNER, et. al. |

vs. No. 00-328-CD
CLIFFORD COX, et:.al.

CONS ABLE’'S RRTURN

CAME TO HAND ON THE _ J Yopj///// -4 2 ar 7
orcrock_ 4 .u. axp execurep ¢n Tae ___ 44l pavor _ApeTi. .

9000 , AT 545 o'ctotk P .M. BY DELIVERING TO THE

WITHIN NAMED DEFENDANT (lifford Cox; Linda RADA. individvally ANE oF CliHord Cox And

. IN PERSON, A TRUE COPY OF THE NOTICE AND
SOUTHWSEST SMARANTY TRUST Co..N )

INTERROGATORIES AND A TRUE CORY OF THIS PROCESS. DEFENDANT LOCATED

aT 1001 Pirdlg AcapTMEbT 2 A MaRRuE  (GaL e
Cou;:lv Texas L‘TT‘SL%)
N I COUNTY, TEXAS.
ADDITIONAL INFORMATION: lr
CONSTABLE EARL TOTTENHAM
PCT. #3, GALVESTON COQUNTY
CONSTABLE
PCT.
COUNTY, TX
2-C-/15
PUTY,/NAME UNITH
CZL 8 S
SERVIQE ATTEMPTS
DATE TIME OCATION DEPUTY

| _
|

FILED

APR 1 2 200

Wi!lﬁam A. Shaw
Prothonotary
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK
Plaintiff

No. 00-328-CD

vs.

CLIFFORD COX; LINDA ESTRADA, Jury Trial Demanded

individually and as next friend

(ANF) of Clifford Cox, and

SOUTHWEST GUARANTY TRUST CO.,N.A.
Defendants

TO: Southwest Guaranty Trust Co.
c/o Mark Weaver, Esqg.
211% E. Locust Street
Clearfield, PA 16830

IMPORTANT NOTICE

YOU ARE IN DEFAULT BECAUSE YOU HAVE FAILED TO ENTER A WRITTEN
APPEARANCE PERSONALLY OR BY ATTORNEY AND FILE IN WRITING WITH THE
COURT YOUR DEFENSES OR OBJECTIONS TO THE CLAIMS SET FORTH AGAINST
YOU. UNLESS YOU ACT WITHIN TEN (10) DAYS FROM THE DATE OF THIS
NOTICE, A JUDGMENT MAY BE ENTERED AGAINST YOU WITHOUT A HEARING AND
YOU MAY LOSE YOUR PROPERTY OR OTHER IMPORTANT RIGHTS. YOU SHOULD
TAKE THIS NOTICE TO A LAWYER AT ONCE. IF YOU DO NOT HAVE A LAWYER
OR CANNOT AFFORD ONE, GO TO OR TELEPHONE THE FOLLOWING OFFICE TO
FIND OUT WHERE YOU CAN GET LEGAL HELP.

COURT ADMINISTRATOR’S OFFICE
CLEARFIELD COUNTY COURTHOUSE
CLEARFIELD, PA., 16830

(814) 765-2641
A::gpﬁﬁ“R Carfféy, ]
P. O. Box 249
Philipsburg, Pa., 16866
Attorney for Plaintiff

FILED

APR 1 4 2000

1 William A. Shaw’
Prothonotary

Dated: April 13, 2000



CERTIFICATE OF SERVICE
I hereby verify that a true and correct copy of the within
document was served upon the following party at the following
address on April 13, 2000, by ordinary mail, first class, postage
prepaid and by fax to (814) 768-7605 on April 13, 2000.
Southwest Guaranty Trust Co., N.A.
c/o Mark Weaver, Esq.

211% E. Locust Street
Clearfield, Pa., 16830

Esq,

S
n R. Carfley
P. O. Box 249
Philipsburg, Pa., l6866
Attorney for Plaintiff

~



Y

FILED

'APR 1 4 2000
GUERls< @

30:6:2»;\ m

A o



!_0

Liap over margin—

TR
Ol4ec]icc Ai; L

MARK S. WEAVER
ATTORNEY AT LAW
211% EAST LOCUST STREET
P.0. BOX 170
CLEARFIELD, PA 16830
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

KAY CHURNER, individually and as
EXECUTRIX OF THE ESTATE OF
JOHN DIMMICK,

Plaintiff

VS.

CLIFFORD COX, LINDA ESTRADA,
individually and as next friend (ANF) of
Clifford Cox, and SOUTHWEST
GUARANTY TRUST CO.,N.A,,
Defendants

i1 ST

[4E> s I e 25

KPR 1 3 2000

Wittam A. Shaw
Prothongtary

No. 00-328-CD

Type of Case: CIVIL

Type of Pleading:

PRELIMINARY OBJECTION OF
DEFENDANT SOUTHWEST GUARANTY
COURT TRUST TO PLAINTIFF’S
COMPLAINT

Filed on Behalf of:
DEFENDANT

Counsel of Record for
DEFENDANT

Mark S. Weaver, Esq.
PA Supreme Court No. 63044

P.O.Box 170

211 Y, East Locust Street
Clearfield, PA 16830
(814) 768-9696



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
KAY CHURNER, individually and as
EXECUTRIX OF THE ESTATE OF
JOHN DIMMICK,
Plaintiff
Vs. No. 00-328-CD

CLIFFORD COX, LINDA ESTRADA,
individually and as next friend (ANF) of
Clifford Cox, and SOUTHWEST
GUARANTY TRUST CO., N.A.,
Defendants

PRELIMINARY OBJECTION OF DEFENDANT SOUTHWEST
GUARANTY COURT TRUST TO PLAINTIFF’S COMPLAINT

Defendant, Southwest Guaranty Court Trust, by and through its undersigned counsel,
preliminary objects to Plaintiff’s Complaint as follows:

1. The cause of action asserted herein allegedly arose in Beaumont, Jefferson County,
Texas.

2. Defendant, Southwest Guaranty Court Trust, a Texas corporation, (hereinafter
“Southwest”) maintains it principal office at 10411 Westheimer, Suite 200, Houston, Texas 77042-
3500.

3. Defendant, Southwest, has not had the minimum contact sufficient for in personam
jurisdiction under the Pennsylvania 10né—arm statute, 42 Pa. Com. Stat. 5322 based upon the
following:

A. Defendant Southwest is incorporated in Texas;

B. Defendant Southwest is not registered to do business in Pennsylvania;



C. Defendant Southwest has no employees, agents or places of business
in Pennsylvania;
D. Defendant Southwest does not market or sell any financial services
or products in Pennsylvania; and
E. The only distributions made by Defendant Southwest from the Court
ordered trust established for Clifford Cox was a Court ordered
payment to the Defendant Clifford Cox’s attorney in Pennsylvania.
4. There are insufficient contacts for this Court to exercise general jurisdiction over
the person of Defendant Southwest or specific jurisdiction with respect to the alleged liability of the
Defendant Southwest.
5. The Affidavit of Defendant Southwest in support of the facts alleged herein is
attached herein as Exhibit “A”.
WHEREFORE, Defendant Southwest respectfully requests that Plaintiff’'s Complaint be
dismissed against it for lack of personal jurisdiction.

Submitted by,

ol ——

Mark é Weaver Esquire
Attorney for Defendant
Supreme Court 1.D. 63044
211 Y East Locust Street
P.O.Box 170

Clearfield, PA 16830
(814) 768-9696
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

KAY CHURNER, individually and as
EXECUTRIX OF THE ESTATE OF
JOHN DIMMICK,

Plaintiff

VS.

CLIFFORD COX, LINDA ESTRADA,
individually and as next friend (ANF) of
Clifford Cox, and SOUTHWEST
GUARANTY TRUST CO., N.A,,
Defendants

FILED

APR 1 4 2006,

William A. Shaw
Prothonotary

e

No. 00-328-CD

Type of Case: CIVIL

Type of Pleading:

AFFIDAVIT IN SUPPORT OF DEFENDANT
SOUTHWEST GUARANTY COURT TRUST
PRELIMINARY OBJECTION TO
PLAINTIFF’S COMPLAINT

Filed on Behalf of:
DEFENDANT

Counsel of Record for
DEFENDANT

Mark S. Weaver, Esq.
PA Supreme Court No. 63044

P.O.Box 170

211 % East Locust Street
Clearfield, PA 16830
(814) 768-9696



AFFIDAVIT

STATE OF TEXAS :
COUNTY OF _BARRIS

WILLIAM TERRY, hcing first duly swom, dcposes and says:

1. I'am a citizen and resident ol the State of Texas. T am the Senior Vice President of
Southwest Guaranty Court Trust, a Texas Corporation, which at all rclevant times, had its princi pal
place of business in Houston, Texas and was cngaged in the business of banking and trust services.

2. Southwest Guaranty Court Trust has never transacted any business in the
Commonwealth of Pennsylvania, nor owned any property, maintained an office, agents or (clephonc
listings or has been registered to do business in the Commonwealth of Peansylvania,

3. Southwest Guaranty Court Trust has ncver purposely availed itself of the privilege
of conducting activities with the Commonwealth of Penusylvania nor invoked the bencfits and
protections of its laws.

4, On or about November 9, 1999, Southwest Guaranty Court Trust was appointed
trustec for a Section 142.005 trust under the Texas Property Code by the District Court of Jeffurson
County, Texas for the benefit of Clifford Cox, an incapacitaled person.

5. The purposc of the trust was to provide for the reasonably nccessary health,

education, support or maintenance expenses of the beneficiary, Clifford Cox, who was deemed

EXINBIT “A”
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incapable of managing funds reccived as a resull of a lawsuit initiated on July 9, 1997 ai Cause No.
A-0157378 on Mr, Cox’s behalf as a result of an automobile accident in which Mr. Cox received
significant and substantial head injuries.

6. The only contuct which Southwest Guaranty Court Trust has had with any person or
entily in Pennsylvama rclated to Clifford Cox was a Court ordercd disbursement to Mr, Cox's
defense attomey in Pennsylvania.

7. There has been minimal telephone contact with Mr. Cox’s defensc attorney and with

local counsel for Southwest Guaranty Court Trust in the above matter,

Wllhdm Terry é(//"'.‘,?‘ | "

Sr. Vice President for Southwest Guaranty

Court Trust
Swarn und subscribed before me this
_13th dayof _APRIL  _____ ., 2000.
. s
mut_ ue S S g, GLORIA HESS

; — MY COMMISSION EXPIRES
Notary Public 1

TOTAL P. @3



MARK S. WEAVER

Attorney at Law
211 Y2 East Locust Street Please respond to:
P.O. Box 170 [ X] Clearfield
Clearfield, PA 16820 [ ] State College

(814) 768-9696
(814) 768-7605 facsimile

e-mail: attymsw@penn.com

April 19, 2000

HAND-DELIVERED

Marcy Kelley, Deputy Court Administrator
Clearfield Courthouse

Clearfield, PA 16830

Re:  John Dimmick Estate vs. Clifford Cox, et al.
No. 00-328-CD

Dear Marcy:

1315 South Allen Street
Suite 302
State College, PA 16801

(814) 234-4681
(814) 237-5752 facsimile

I filed Preliminary Objections in the above matter on behalf of the Defendant Southwest
Guararity Trust Company on April 13, 2000. The Plaintiff’s attorney, John R. Carfley, filed
Preliminary Objections to my Preliminary Objections on April 17, 2000. At the hearing on the

Plaintiff’s Petition for Preliminary Injunction on April 17, 2000, the court indicated that it would

dispose of the above Preliminary Objections at a subsequent hearing. Consequently, I write to
reques: that a hearing be scheduled on both sets of Preliminary Objections as soon as possible.

Thank you for your attention to this matter. Please contact me if you require further

information or if you have any questions.
Very tryly yours,
v
Mark S. Weaver
MSW/slh

cc: John R. Carfley, Esquire
Southwest Guaranty Trust Company

"
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JOHN k. CARFLEY )

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANTA

CHURNER, KAY, INDIVIDUALLY & 00-328-CD
£
COX, CLIFFORD

COMPLAINT
SHERIFF RETURNS

NOW MARCH 15, 2000 AT 3:05 PM DST SERVED THE WITHIN
COMPLAINT ON CLIFFORD COX, DEFENDANT AT CLEARFIELD COUNTY
PRISON, 410 21 ST ST., CLEARFIELD, CLEARFIELD COUNTY,
PENNSYLVANIA BY HANDING TO CLIFFORD COX A TRUE AND ATTESTED
COPY OF THE ORIGINAL COMPLAINT AND MADE KNOWN TO HIM THE
CONTENTS THEREOF.

SERVED BY: SNYDER

NOW MARCH 20, 2000 SERVED THE WITHIN COMPLAINT ON SOUTHWEST
GUARANTY TRUST CO., DEFENDANT BY CERT. MAIL #7296 062 152 AT
10411 WESTHEIMER ROAD, HOUSTON, TX. 77042 BEING THEIR LAST
KNOWN ADDRESS. THE RETURN RECEIPT IS HERETO ATTACHED AND
MADE A PART OF THIS RETURN ENDORSED BY AGENT FOR DEFENDANT.

NOW MARCH 15, 2000 MAILED THE WITHIN COMPLAINT TO LINDA
ESTRADA, IND., DEFENDANT BY CERT. MAIL # 2296 062 150 AT
P.O. BOX 705, SANTA FE, TEXAS 77517 BEING HER LAST KNOWN
ADDRESS. THE LETTER WAS RETURNED MARKED "UNCLAIMED". THE
LETTER WAS SENT MARKED "ADDRESSEE ONLY".

NOW MARCH 15, 2000 MAILED THE WITHIN COMPLAINT TO LINDA
ESTRADA, ANF, DEFENDANT BY CERT. MAIL # Z 296 062 151 AT
P.O. BOX 705, SANTA FE, TEXAS 77517 BEING HER LAST KNOWN
ADDRESS. THE LETTER WAS RETURNED MARKED "UNCLAIMED". THE
LETTER WAS SENT MARKED "ADDRESSEE ONLY".

53.07 SHFF. HAWKINS PAID BY: ATTY.
40.00 SURCHARGE PAID BY: ATTY.

SWORN TO BEFORE ME THIS SO ANSWERS,

(heitec A Hladeae

Lyt DAY Op7, Beav— 2000 W
T e
FY ~ CHESYER A. HAWKINS

" SHERIFF
ILLIAM A

. c;;mm?’é‘" APR 1 4 2000

y mission txpi

15t Monday 1 Jan, 2000 William A. Shaw, @

Cleartield Co., Clearfield, PA, " Prothonotary



|SENGER: COMPLETE THIS SECTION

COMPLETE THIS SECTION ON DELIVERY

® Complete items 1, 2, and 3. Also complete
item 4 if Restricted Delivery is desired.

1 Print your name and address on the reverse

» so that we can return the card to you.

A Attach this card to the back of the mailpiece,
or on the front if space permits.

A Received by (Please Print Clearly) | B. Date of Deliyery

Clint Lalazr R0
0O Agent

C. Si ture W
/ O — [ Addressee

1. Article Addressed to:
SOUTHWEST GUARANTY TBRST CO.
10411 Westheimer Road
Houston TX 77042

D.5 delivery address dffferent from item 12 O Yes
if YES, enter delivery address below: O No

3. Service Type

XX Certified Mail [ Express Mail
O Registered O Return Receipt for Merchandise
O Insured Mail O C.0.D.
4. Restricted Delivery? (Extra Fee) O Yes

2. Article Number (Copy from service label)

Z 296 062 152

PS Form 3811, July 1999

Domestic Return Receipt

102595-99-M-1789



+ | First-Class Mail
Postage & Fees Pai
SPS

Permit No. G-10

—_—

* Sender:

C-G37%

Please print your name, address, and ZIP+4 in this box *®

CHESTER A HAWKINS

Sheriff of Clearfield County
1 N. 2nd St. Suite 116
Clearfield, Pa. 16830

’Jl?’]l”Hl”l"!”l”l“lllll!l”“ll'll’lll”llull”l”“l



e I 29k Ob2 152

PS Form 3800, April 1995

¢ t

US Postal Service

Receipt for Certified Mail

No Insurance Coverage Provided.

Do not use for International Mail (See reverse)

Sent to

SOUTHWEST GUARANTY TRUST (

Street & Number

10411 Westheimer Road

Houston, TX.

Post Office, State, & ZIP Code

77042

Postage

$

Certified Fee

Special Delivery Fee
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CHESTER A HAWKINS
Sheriff of Clearfield County
1 N. 2nd St. :

Suite 116

Clearfield, PA. 16830
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o Complete ltems 1, 2, and 3. Also complete
item 4 if Restncted Delivery is desired.

B Print your name and address on the reverse
so that we can return the card to you.

B Attach this card to the back of the mailpiece,
or on the front if space permits.

o
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£ etk e a

Z 29
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RESTRIGTED
DELIVERY

LINDA ESTRADA, (ANF)
P.0. Box 705

—
".‘.\

-
5
Tigede

A. Received by (Please Print Clearly) | B. Date of Deli

C. Signature
O Agent
X

Claddre:

1. Article Addressed to:

LINDA ESTRADA,

P.0. Box 705

D. Is delivery address different from item 17 O Yes
if YES, enter delivery address below: I No

(ANF)

3. Service Type

& Certified Mail O] Express Mail
[ Registered O Return Receipt for Merchan
O Insured Mail O C.0.D.

4. Restricted Delivery? (Extra Fee) O Yes

2. Article Number (Copy from service label)

Z 296 062 151

PS Form 3811, July 1999

Domestic Return Receipt 102595-99-M-1

Form 3800, April 1995

Z 256 Oke 151

US Postal Service B
Receipt for Certified Mail

No Insurance Coverage Provided.

Do not use for International Mail (See revarse)

Sentlo
LINDA ESTRADA, (ANF)

Street & Number
P.0. Box 705
Post Office, State, & ZIP Code

Santa Fe, Texas 77517
Fostage 3

Certified Fe2

Special De'n.er;LFee

it btz

el Receipt Showing to
( ‘Whdm & Data Deliverad (= |

(e HecaptCMMgto\m
'Cals & Adcras33ss Adcress  /
ﬁng%ﬂmr

Postmari™ a"E‘:'?e
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CHESTER A. HAWKINS
sheriff of Clearfield County

Loz

1 N. 2nd St.
Suite 116

Clearfield, Pa. 16830

+

itern 4 if Restricted Delivery is desired.
B Print your name and address on the reverse
so that we can return the card to you.

B Attach this card to the back of the mailpiece,

or on the front if space permits.

" SENDER: COMPLETE THIS SECTION '
8 Complete items 1, 2, and 3. Also complete

r

RESTRICT?

e ¢ “ ~ .32
?6; .4_2'}“11
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LINDA ESTRADA, Ind.

COMPLETE THIS SECTION ON DELIVERY

A. Received by (Please Print Clearly) | B. Date of Delive:
1

C. Signature

X

O Agent
O Address¢

1. Article Addressed to:
LINDA ESTRADA, Ind.
P.0. Box 705

If YES, enter delivery address below:

D. Is delivery address different from item 1? [0 Yes

O No

3. Service Type

XXcCertified Mail [ Express Mail
0 Registered
O Insured Mail 0O c.o.n.

O Return Receipt for Merchandi

4. Restricted Delivery? (Extra Fee)

O Yes

2. Article Number (Copy from service label)
Z 296 062 150

PS Form 3811, July 1999

Domestic Raturn Recaint
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Z 29 0LZ i5O

us F‘cs':‘al Service

Receipt for Certified Mail
No Insurance Coverage Provided.

Do not usz fer Internaticnal Mait (Sez r\,'/erSc)

Santa Fe, TX. 77517

Sentic ]

LINDA ESTRADA, Ind. !
Cirsel & Number !
; P.0. Box 705 ;
Fest Ctiica, State, & ZIP Code ]
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK
Plaintiff

vs. : No. 00-328-CD

CLIFFORD COX; LINDA ESTRADA, : Jury Trial Demanded
individually and as next friend
(ANF) of Clifford Cox, and
SOUTHWEST GUARANTY TRUST CO.,N.A.
Defendants

PLAINTIFF’'S PRELIMINARY OBJECTIONS TO THE DEFENDANT,
SOUTHWEST GUARANTY TRUST CO., N.A. 'S PRELIMINARY OBJECTIONS

AND NOW comes the plaintiff, Kay Churner, individually and as
Executrix of the Estate of John Dimmick, who by and through her
undersigned counsel objects to the Preliminary Objections filed by
defendant in the above matter and in support thereof avers as
follows:

1. Rule 1026 (a) requires that any pleading subsequent to the
filing of a complaint shall be filed within 20 days after service
of the preceding pleading.

2. Preliminary objections are considered to be a pleading
within the definition of Rule 1026 and Rule 1017 of the
Pennsylvania Rules of Civil Procedure.

3. The complaint filed by the plaintiff was served on the

defendant by the Sheriff of Clearfield County on March 20, 2000,

';iif?Eﬁi:T result a responsive pleading was required on or before
3

1

APR 1 7 200

William A. Shaw
Prothonotary



April 9, 2000.

4, Telephonic and written correspondence between counsel for
the plaintiff and counsel for the defendant resulted in a contract
requiring the defendant to file an answer and not preliminary
objections to plaintiff’s complaint. (Reference plaintiff’s
coungel’s affidavit filed in support of of these preliminary
objections.

5. When plaintiff’s counsel was apprised of the fact that
defense counsel intended to file preliminary objections plaintiff’s
counsel forwarded a ten day letter of default by facsimile and by
regular mail which notice was transmitted to counsel on Thursday,
April 13, 2000.

6. It now appears that defense counsel filed preliminary
objections on April 13, 2000, and transmitted copies of the same by
facsimile and by regular mail to plaintiff under cover letter of
April 14, 2000. These documents were received by plaintiff’s
counsel on Monday, April 17, 2000.

7. It is believed and therefore averred that the preliminary
objections filed by the defense subsequent to the transmittal of a
ten day letter of default were untimely; therefore the proper
procedural manner in which to challenge the untimeliness is by
preliminary objections filed to the preliminary objections of the
defendant.

8. It is believed and therefore averred that the case of

Hahnemann v. Medical College and Hospital v. Hubbard, 267 Pa.

Super. 436, 406 A.2d 1120 (1979) is dispositive of this issue where
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objections to plaintiff’s complaint. (Reference plaintiff’s
counsel’s affidavit filed in support of of these preliminary
objections.

5. When plaintiff‘s counsel was apprised of the fact that
defense counsel intended to file preliminary objections plaintiff’s
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counsel for the parties have entered into an agreement concerning
the filing of an answer rather than any other type of responsive

pleading (See Headnotes 1-2-3 of the Hahnemann opinion attached

N R. Carfley, E
Attorney for aintiff
P. O. Box 24
Philipsburg, Pa., 16866

hereto as Appendix A).

Dated: April 17, 2000
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and as noted she comes from a rather
dismal, discouraging background. She,
herself, has had lots of institutional expe-
riences and considerable stormy and cha-
otic confrontations with either hearing or
being present, I'm not sure. Hearing un-
doubtly (sic] of murders of her father
being murdered and then this homicide
situation in which he’s presently invoived.
Her persotial relationships always seemed
to be disappointing and rejecting. With
respect to this incident as she described
and as I put down here I felt she was
driven into an hysterieal frenzy of threats
that were directed at her. by her most
recent paramour. I felt that what she
did was extrinsic reaction. Impulsive,
short-sightedness, but that basically she
didn’t mean to harm the infant.
Id., at 9-10 (emphasis supplied).

On cross-examination the doctor testified as

follows:
Q You stated in your report that “I do
not feel that she basically meant harm to
the infant but was driven to a state of
hysterical despair.”

Do you see where Miss Jackson would
be any danger to the child that she
doesn’t mean to harm the child even un-
der the most severe stress?

A I can't answer that question. I think
under a considerable stress with her per-
sonality makeup, it’s possible.

Q But under this particular circum-
stance that didn’t happen because it was
on your opinion that she didn't mean to
harm the child? _

A Basic inclination was not to harm the
child, but I put in here—carried away—
driven into a state of hysterical despair.
She could have been capable, might have
been capable.

Q But she was—

A Of carrying—

Q But she was driven to that hysterical
despair. That's what you wrote?

A Yes, I know but it's fortunate that
she didn’t. But you're asking me theoret-

4. The lower court’s disposition of Kyiah sug-
gests that after all, neither did it find the evi-
dence clear and convincing. The court ordered
Kyiah placed in the joint custody of appellant

Appendix A

406 ATLANTIC REPORTER, 2d SERIES

jcal questions, and I can’t guarantee. I

would say that under these terribly trau-

matic, emotional conditions to which she

was exposed, perhaps the scales were

very close one way or the other.

Id., at 16-17 (emphasis supplied).

We cannot say that this testimony meets
the requirement of clear and convincing
evidence.

The order of the lower court adjudging
Kyiah dependent is reversed.

LIPEZ, J., files a dissenting opinion.

LIPEZ, Judge, dissenting:

I dissent and would affirm on the able
opinion of Judge Stern for the court below.
I believe he properly applied the “clear ne-
cessity” test and found dependency from
“clear and convincing evidence.” Having
made that finding Judge Stern fashioned a
gensible remedy which provided for joint
custody by the mother and the maternal
grandmother, with provisions for proper su-
pervision and neuro-psychiatric counseling
of the mother, with review in three months.
I think the majority fails to accord the
deference due to the trial judge’s findings,
a result which I fear in this case is fraught
with danger.

(7]
o £ XEYNUMBERSYSTEN
U

HAHNEMANN MEDICAL COLLEGE
AND HOSPITAL OF
PHILADELPHIA

V.

Charles HUBBARD, Appellant.
Superior Court of Pennsylvania.
Submitted Dec. 5, 1978.
Decided June 29, 1979.

Defendant appealed from judgment of
the Court of Common Pleas, Philadelphia

and appellant’'s mother. Since appellant lives
with her mother, this order did not put Kyiah
out of the danger her mother was supposed to
represent to her.
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out of the danger her mother was supposed to
represent to her.
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County, No. 1290, August Term, 1977, Mon-
temuro, A. J., which struck preliminary ob-
jections to the lower court'’s jurisdiction.
The Superior Court, No. 876 October Term,
1978, Spaeth, J., held that where defend-
ant’s preliminary objections were untimely,
but where plaintiff’s objection to the un-
timeliness was itself untimely, court should
have considered the preliminary objections
on the merits.

Vacated and remanded.
Price, J., filed a dissenting opinion.

1. Contracts &==15

For 2n agreement to exist, there must
be a meeting of the minds; the very es-
sence of an agreement is that the parties
mutually assent to do the same thing and
without such assent there can be no enforei-
ble agreement.

2. Contracts =16

Principle that a contract is not binding
unless there is an offer and an acceptance is
to ensure that there will be mutual assent.

3. Pleading &85(4)

Where defendant’s counsel asked plain-
tiff’s counsel for more time to reply, and
where plaintiff’s counsel stated that he
would agree to an extension of the time to
file an answer but not other responsive
pleadings, and where defendant’s counsel
never explicitly accepted the counteroffer,
acceptance of it would not be implied and
defendant was not bound by the require-
ment that his responsive pleading be limited
to an answer.

4. Pleading +=187

Where plaintiff was under no obliga-
tion to grant an extension of the time to
answer, when defendant failed to plead to
the complaint, plaintiff’s proper course was
to take default; plaintiff’s failure to take
default judgment preserved defendant’s op-
portunity to file preliminary objections.

1. Under Rule 1026, appellant was required to
file a responsive pleading by Sept. 8, 1977. It

5. Pleading =187

When a party files untimely prelimi-
nary objections, the opposing party may
object to them as untimely; failure to take
default judgment does not preclude a party
from objecting to later, untimely prelimi-
nary objections.
6. Pleading ¢=187

Where defendant’s preliminary objec-
tions were untimely, but where plaintiff’s
objection to the untimeliness was itself un-
timely, trial court should have considered
the preliminary objections on the merits.
Pa.R.C.P. Nos. 1026, 1027(1), 42 Pa.C.S.A.

Richard P. Weishaupt, Philadelphia, for
appellant.

Jeffrey M. Freedman, Philadelphia, did
not file a brief for appellee.

Before PRICE, SPAETH and WATKINS,
JI.

SPAETH, Judge:

This is an appeal from an order striking
preliminary objections to the lower court's
jurisdiction.

The action was brought by appellee Hah-
nemann Medical College & Hospital of
Pennsylvania to collect fees for medical
services rendered to appellant, who is a
resident of the State of Delaware. The
complaint was served on appeliant on Au-
gust 19, 1977, pursuant to Rule 2077, Pa.R.
Civ.P., which provides for service on non-
residents “engaged in business in the Com-
monwealth.” -

On September 2, 1977, appellant’s Phila-
delphia counsel wrote to appellee’s counsel
to request a ten-day extension in which to
plead to the complaint, stating, “[R]ather
than answer before I speak to my client, I
would prefer a brief extension.” Appellee’s
counsel did not at once reply to this letter,

.and both the twenty-day period' prescribed

by Rule 1026 and the requested ten-day
extension expired without appellant filing
any pleading.! On September 20 appellee’s

is unclear whether counsel wanted 10 days
from the date of his letter, or 10 days beyond
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counsel did not reply to appellant’s counsel’s
letter and granted an extension until Sep-
tember 30, limiting the extension, however,
to the filing of an answer, and not any
other responmsive pleading. Ignmoring this
letter, appellant’s counsel on September 26
filed preliminary objections to the court's
jurisdiction over his client.

In accordance with Rule 1027(1), Pa.R.
Civ.P., appellant's counsel served the pre-
liminary objections on appellee’s counsel by
certified mail at the address given by appel-
lee’s counsel on the back of the complaint.
This was the only address appellee’s counsel
had supplied; in fact, however, he had
moved his offices, without leaving an ade-
quate forwarding address. On September
29, and again on October 4, the postal ser-
vice sent notices to appellee’s counsel to
claim the letter; appellee’s counsel finally
received the preliminary objections on Octo-
ber 20. On November 1, he filed a motion
to strike appellant’s preliminary objections ?
on the ground that they were in violation of
an agreement between counsel,

The lower court granted appellee’s mo-
tion to strike, finding that appellant’s coun-
sel had agreed to limit himself to an answer
in return for an extension of time in which
to plead.

The first question presented is whether
the record discloses an agreement between
counsel regarding an extension of time.
We agree with appellant that in answering
this question, we should apply contract
principles.

[1,2] Itis settled that for an agreement
to exist, there must be a “meeting of the
minds,” Northwestern Consolidated Mining
Co. v. Campbell & Campbell, T8 Pa.Super.
96 (1921); the very essence of an agreement
is that the parties mutually assent to the
same thing, Alcorn Combustion Co. v. M. W.
Kellog Co., 311 Pa. 270, 166 A. 862 (1933).
Without such assent there can be no enfor-
cible agreement. Rissmiller v. Evangelical

Sept. 8. However, this ambiguity does not af-
fect the resolution of this appeal.

2. The docket entries indicate that the motion
was filed on Dec. 1, 1977. The motion itself,

406 ATLANTIC REPORTER, 2d SERIES

Lutheran Congregation, 268 Pa. 41, 110 A,
740 (1920). The principle that a contract is
not binding unless there is an offer and an
acceptance is to ensure that there will be
mutual assent. See Farren v. McNuity, 277
Pa. 279, 121 A. 501 (1923).

[3] Here, in asking for an extension of
time, appellant’s counsel made what was in
effect an offer. Appellee’s counsel at first
did not reply to this offer at all; when he
did reply, he did not accept the offer as
made, but accepted it contingent upon ap-
pellant’s submission to a condition that ma-
terially altered the offer—that appellant’s
responsive pleading be limited to an an-
swer. A “reply to an offer purporting to
accept it, which adds qualifications or re-
quires performance of conditions is not an
acceptance but it is a counter-offer.” Re-
statement of Contracts, 60 (1932), cited as
representing Pennsylvania Law in Hedden
v. Lupinsky, 405 Pa. 609, 612, 176 A2d 406,
408 (1962); accord, Eastern Electric Sales
Co., Inc. v. Provident Tradesmen Bank &
Trust Co., 400 Pa. 429, 162 A.2d 215 (1960).
Appellant’s counsel never explicitly accept-
ed this counter-offer, and acceptance of it
will not be implied from his failure to
speak. Solis-Cohen v. Phoenix Mutual Life
Insurance Co., 413 Pa. 633, 198 A2d 554
(1964); Howell v. McCloskey, 375 Pa. 100,
99 A.2d 610 (1953).

Thus, in sum, two offers were made, and
neither was accepted. Counsel therefore
had no agreement concerning an extension.
The question next presented, therefore, is,
What is the effect of this conclusion?

[4] Absent any agreement concerning
an extension, appellee's counsel was under
no obligation to grant an extension. When
appellant failed to plead to the complaint,
appellee's proper course under the rules was
to take a default judgment. See 2 Good-
rich-Amram 2d 1026:1, 230 (1976). Appel-
lee’s failure to take judgment preserved
appellant’s opportunity to file preliminary

however, is stamped by the prothonotary as

having been filed on Nov. 1, 1977, and appel-

lant’s counsel has indicated in his brief that he
accepts this date as accurate.
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objections. Herre v. Davies, 51 Westmore-
land L.J. 91 (1969), is a case like this one.
There, counsel were in dispute over the
terms of an agreement regarding an exten-
sion of time in which to plead to a com-
plaint, and preliminary objections were
filed after the twenty-day period prescribed
by Rule 1026 had expired. The court never-
theless heard the objections on their merits,
because the plaintiff had taken no action in
the case during the interim.

[5] When a party, such as appellant
here, files untimely preliminary objections,
the opposing party may object to them as
untimely. In other words, the failure to
take a default judgment does not preclude a
party from objecting to untimely prelimi-
nary objections. However, the procedure
prescribed by the rules must be followed.
Here, appellee’s counsel did not follow that
procedure. Appellee’s motion to strike ap-
pellant’s preliminary objections was itself
untimely, having not been filed until No-
vember 1, 1977, which was after the twen-
ty-day period prescribed by Rule 1026 as the
period within which any pleading subse-
quent to the complaint must be filed; an
objection to preliminary objections as un-
timely is properly characterized as a “pre-
liminary objection to preliminary objec-
tions,” and is a pleading, 2 Goodrich-Amram
2d 1017(b):5, 43-44 (1976). Concededly, ap-
pellee’s counsel did not actually receive the
preliminary objections until October 20,
1977. This was not in any way the fault of
appellant’s counsel, however, as service was
made in accordance with Rule 1027, and
receipt was delayed only because appellee’s
counsel failed to provide an adequate for-
warding address when he moved his offices.

[6] In fairness, counsel for both parties
should be held to the same standard. While
appellant’s preliminary objections were un-
timely, it was the responsibility of appel-
lee’s counsel to file his own timely prelimi-
nary objection to the preliminary objec-
tions. 2 Goodrich-Amram 2d 1026:1, 229
(1976). Appellee’s counsel’s failure to do so
constituted a waiver of the untimeliness of
appellant’s preliminary objections.

The order of the lower court is vacated,
appellant’s preliminary objections are rein-
stated, and the case is remanded to the
lower court for disposition of the prelimi-
nary objections on their merits.

PRICE, J. files a dissenting statement.
PRICE, Judge, dissenting.

Appellant’s attorney wrote “Rather than
answer before I have spoken to my client, I
would prefer a brief extension.” Appellee’s
attorney agreed to an extension limited to
the filing of an answer. If one looks at the
situation in this light, stripped of the con-
fusing dates and passage of various time
periods, this is the exact sequence of the
written communications. To me, it is a
classic situation of offer and acceptance
within the majority’s framework of the law.

The letters were not the work of laymen,
but rather of attorneys presumably skilled
in the art and use of words. In this case,
the word answer has a definite, absolute
legal meaning. I cannot subscribe to the
majority’s conclusion that the letters con-
tain an offer and counter-offer. In legal
language these communications are clearly
an agreement binding upon the parties, and
that agreement was breached by the filing
of preliminary objections.

I would affirm the order dismissing the
appellant’s preliminary objections.

(7]
(3 g XEY NUMBER SYSTEM

T.

COMMONWEALTH of Pennsyivania,
Appellant,

V.
Gerhard STEPPKE
Superior Court of Pennsylvania.

Submitted Sept. 15, 1978.
Decided June 29, 1979.

Following police captain’s acquittal on
charges of solicitation and attempt to tam-
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IN THE COURT OF COMMON PLEAS CF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
KAY CHURNER, individually and as
EXECUTRIX OF THE ESTATE OF
JOHN DIMMICK,
Plaintiff
No. 00-328-CD

VS.

CLIFFORD COX, LINDA ESTRADA,
individually and as next friend (ANF) of
Clifford Cox, and SOUTHWEST
GUARANTY TRUST CO.,N.A,,
Defendants

Type of Case: CIVIL

Type of Pleading:
CERTIFICATE OF SERVICE

Filed on Behalf of®
DEFENDANT

Counsel of Record for
DEFENDANT

Mark S. Weaver, Esq.
PA Supreme Court No. 63044

P.O.Box 170

211 ¥ East Locust Street
Clearfield, PA 16830
(814) 768-9696

FILED
APR 1 3 2000

Willlam A. Shaw
Prothonotary



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

KAY CHURNER, individually and as
EXECUTRIX OF THE ESTATE OF
JOHN DIMMICK,

Plaintiff

VS.

CLIFFORD COX, LINDA ESTRADA,
individually and as next friend (ANF) of
Clifford Cox, and SOUTHWEST
GUARANTY TRUST CO.,,N.A,,
Defendants

No. 00-328-CD
Type of Case: CIVIL

Type of Pleading:
CERTIFICATE OF SERVICE

Filed on Behalf of:
DEFENDANT

Counsel of Record for
DEFENDANT

Mark S. Weaver, Esq.
PA Supreme Court No. 63044

P.O.Box 170

211 ¥ East Locust Street
Clearfield, PA 16830
(814) 768-9696

FILED

APR 1 § 2000

William A. Shaw
Prathonotary



CERTIFICATE OF SERVICE
I, Mark S. Weaver, Esquire, attorney for the Defendant Southwest Guaranty Court Trust,,
hereby certify that I sent a certified copy of the Defendant’s Preliminary Objection to Plaintiff’s
Complaint together with a certified copy of Defendant’s Supporting Affidavit to the following party

on April 14, 2000, by United States First Class Mail, postage prepaid, at the address listed below:

John R. Carfly

P.O. Box 249
Philipsburg, PA 16866
Attorney for Plaintiff

Date:_4/~/4-00 By: %Mﬁ//a/f’"ﬂ

Mark WCaVCIX Esquire
L.D. 63044

P.O. Box 170

211 ‘4 East Locust Street
Clearfield, PA 16830




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK
Plaintiff

vs. : No. 00-328-CD

CLIFFORD COX; LINDA ESTRATA,
individually and as next friend
(ANF) of Clifford Cox, and
SOUTHWEST GUARANTY TRUST CO., N.A.
Defendants

ORDER

AND NOW thisigﬁaay ofA:Qﬁw\ , 2000, upon consideration of
the plaintiff’s petition for preliminary injunctive relief, the
plaintiff and defendant, Southwest Guaranty Trust Co., N.A., having
appeared by their respective counsel and it appearing to the court
that the defendants, Clifford Cox and Linda Estrada were properly
served with the pleadings and the said defendants having failed to
appear either personally or by counsel,

IT IS HEREBY ORDERED AND DECREED:

1. That defendants, Clifford Cox, and Linda Estrada, and/or
any other person, firm or entity acting on their behalf are hereby
ENJOINED and PROHIBITED from spending, utilizing, withdrawing or
otherwise disbursing any of the funds on deposit with Southwest
Guaranty Trust Co., N.A. and/or held in trust by the said company
for the benefit of Cox or any of the proceeds deposited or to be

deposited into the said trust pursuant to the structured settlement .

ox otheruise: FILED

APR 1 g 2000

Wiltlam A. Shaw
Prothonotary
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK
Plaintiff

vs. : No. 00-328-CD

CLIFFORD COX; LINDA ESTRATA, :
individually and as next friend
(ANF) of Clifford Cox, and
SOUTHWEST GUARANTY TRUST CO., N.A.
Defendants

ORDER

b
AND NOW this I§ day ofﬁjgﬁw\ , 2000, upon consideration of

the plaintiff’s petition for preliminary injunctive relief, the
plaintiff and defendant, Southwest Guaranty Trust Co., N.A., having
appeared by their respective counsel and it appearing to the court
that the defendants, Clifford Cox and Linda Estrada were properly
served with the pleadings and the said defendants having failed to
appear either personally or by counsel,

IT IS HEREBY ORDERED AND DECREED:

1. That defendants, Clifford Cox, and Linda Estrada, and/or
any other person, firm or entity acting on their behalf are hereby
ENJOINED and PROHIBITED from spending, utilizing, withdrawing or
otherwise disbursing any of the funds on deposit with Southwest
Guaranty Trust Co., N.A. and/or held in trust by the said company
for the benefit of Cox or any of the proceeds deposited or to be

deposited into the said trust pursuant to the structured settlement .

ox otherwise FILED

APR 1 g 2000

Wiliam A. Shaw
Prothonotary



2. That Defendants, Cox and Estrada and/or anyone acting on
their behalf are further ENJOINED and PROHIBITED from presenting
any requests for the withdrawal of funds currently in the said
trust or any of the proceeds to be deposited into the said trust
pursuant to the structured settlement by check, or any other
instrument of withdrawal;

3. That Defendants, Cox and Estrada are ENJOINED from doing
any acts which violate the Uniform Fraudulent Transfer Act (12 Pa.
C.S.A. §5101 et. seq; V.T.C.A. Bus. & C. §§24.001 to 24.012);

THIS ORDER SHALL REMAIN IN FULL FORCE AND EFFECT UNTIL SUCH

TIME AS MODIFIED OR VACATED BY THIgZ




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually :
and as EXECUTRIX OF THE
ESTATE OF JOHN DIMMICK

Plaintiff

vs. ) : No. 00-328-CD

CLIFFORD COX; LINDA ESTRADA, : Jury Trial Demanded
individually and as next friend

(ANF) of Clifford Cox, and

SOUTHWEST GUARANTY TRUST CO.,N.A. :

PRAECIPE FOR ENTRY OF DEFAULT OF JUDGMENT

TO THE PROTHONOTARY:

PURSUANT to Rule 237.1 and 1037 (b) of the Pennsylvania Rules
of Civil Procedure please enter judgment of default in favor of
plaintiff, Kay Churner, individually and as Executrix of the Estate
of John Dimmick and against defendant, Clifford Cox, for his
failure to plead to the complaint in this action within the
required time.

The complaint contains a notice to defend within twenty days
from the date of service thereof. Defendant was served with the
complaint on the 15th day of March, 2000; his answer was due to be
filed on April 4, 2000.

Attached as Exhibit "A" is a copy of Plaintiff’s written
Notice of Intention to File Praecipe for Entry of Default Judgment
which I certify was mailed by regular mail to the defendant at his

known address on April 5, 2000, which is at least ten days prior to

the filing of this Praecipe. g:qﬁ E;Bi)

APR 1 9 2006°

Wilkam A. Shaw
Prathonetany
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JUDGMENT shall be entered on liability only as provided by the

Rules of Civil Procedure; Damages herein shall be assessed at time

of trial.

6hn R. Carfley,//fsq

P. O. Box 249
Philipsburg, Pa., 16866
Attorney for Plaintiff

Dated: April 17, 2000




JUDGMENT shall be entered on liability only as provided by the
Rules of Civil Procedure; Damages herein shall be assessed at time

of trial.

6hn R. Carfley,/fEsq

P. 0. Box 249
Philipsburg, Pa., 16866
Attorney for Plaintiff

Dated: April 17, 2000



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK
Plaintiff

vs. No. 00-328-CD

CLIFFORD COX, LINDA ESTRADA,
individually and as next friend
(ANF) of Clifford Cox, and
SOUTHWEST GUARANTY TRUST CO.,N.A.
Defendants

TO:- Clifford Cox
c/o Clearfield County Prison
Clearfield, PA 16830

IMPORTANT NOTICE

YOU ARE IN DEFAULT BECAUSE YOU HAVE FAILED TO ENTER A WRITTEN
APPEARANCE PERSONALLY OR BY ATTORNEY AND FILE IN WRITING WITH THE
COURT YOUR DEFENSES OR OJECTIONS TO THE CLAIMS SET FORTH AGAINST
YOU. UNLESS YOU ACT WITHIN TEN DAYS FROM THE DATE OF THIS NOTICE,
A JUDGMENT MAY BE ENTERED AGAINST YOU WITHOUT A HEARING AND YOU MAY
LOSE YOUR PROPERTY OR OTHER IMPORTANT RIGHTS. YOU SHOULD TAKE THIS
NOTICE TO A LAWYER AT ONCE. IF YOU DO NOT HAVE A LAWYER OR CANNOT
AFFORD ONE, GO TO OR TELEPHONE THE FOLLOWING OFFICE TO FIND OUT

WHERE YOU CAN GET LEGAL HELP.

COURT ADMINISTRATOR’S OFFICE
CLEARFIELD COUNTY COURTHOUSE
CLEARFIELD, PA 16830

(814) 765-2641

O. Box 249 4
Philipsburg, /PA 46866

Attorney for Plaintiff

Dated: April 4, 2000




CERTIFICATE OF SERVICE

I hereby verify that a true and correct copy of the within
document was served upon the following party at the following
address on April 5, 2000, by ordinary mail, first class, postage
prepaid.

Clifford Cox

Clearfield County Prison
Clearfield, Pa., 16830

R. Carfley
O. Box 249

Phlllpsburg, Pa 16866
Attorney for Plaintiff
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NOTICE_OF ENTRY OF DEFAULT JUDGMENT

OFFICE OF THE PROTHONOTARY
COURT OF COMMON PLEAS

OF CLEARFIELD COUNTY
ROOM

CLEARFIELD, PA 16830

TO: Clifford Cox
c/o Clearfield County Prison
Clearfield, Pa., 16830

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK
Plaintiff

vs. : No. 00-328-CD
CLIFFORD COX; LINDA ESTRADA, : Jury Trial Demanded
individually and as next friend

(ANF) of Clifford Cox, and
SOUTHWEST GUARANTY TRUST CO.,N.A. :

NOTICE

Pursuant to Pa. R.C.F. 236, you are hereby notified that
a JUDGMENT BY DEFAULT has been entered against you in the above

proceeding, April \¢, 2000.

Prothonotary



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

KAY CHURNER, individually

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK
Plaintiff

vs.

CLIFFORD COX; LINDA ESTRADA,
individually and as next friend
(ANF) of Clifford Cox, and

SOUTHWEST GUARANTY TRUST CO.,N.A.

Defendants

No. 00-328-CD
Jury Trial Demanded

Document filed: Petition
for Appointment of Guardian
Filed on behalf of:

Plaintiff

Counsel for this Party:
John R. Carfley, Esq.
P. O. Box 249
Philipsburg, Pa.,
(814) 342-5581
ID# 17621

16866

FILED

APR 1 9 2006

Wiltiam A. Shaw
Prothonoiary



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK
Plaintiff

vs. : No. 00-328-CD

CLIFFORD COX; LINDA ESTRADA,
individually and as next friend
(ANF) of Clifford Cox, and
SOUTHWEST GUARANTY TRUST CO.,N.A.
Defendants

o

RULE TO SHOW CAUSE

AND NOW, this__20th day of_ April , 2000, a Rule is granted
upon those interested parties hereinafter named to show cause, if
any there be, why John R. Ryan, Esquire should not be appointed to
serve in the within action as Guardian ad Litem for Clifford Cox,
defendant.

RULE RETURNABLE AND HEARING THEREON the 4th day of May,
2000, at 9:00 o’clock A.M., in Courtroom No. 1, at Clearfield

County Courthouse, Clearfield, Pennsylvania.

Y /THE COURT:

FILED

APR 2 o 209

of 2ienf
Wikam & Shaw
T CMonotary
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Interested Parties:

Clifford Cox

c¢/o Clearfield County Prison
410 21st Street

Clearfield, Pa., 16830

Southwest Guaranty Trust Co.
c/o Mark Weaver

211% Locust Street
Clearfield, Pa., 16830

Mr. Brady Whitaker
Southwest Guaranty Trust Co.
10411 Westheimer Road

Suite 200

Houston, Texas, 77042

Steven P. Passarello, Esq

1216 Pleasant Valley Boulevard

Altoona, Pa., 16603

Samuel Lombardo, Warden
Clearfield County Prison
410 21st Street
Clearfield, Pa., 16830

Linda Estrada

Apt. #3

1003 Pirtle Steet

La Marque, Tx 77568

Linda Estrada
P. O. Box 705
Santa Fe. Texas, 77517

Paul Cherry, Esquire
District Attorney

Clearfield County Courthouse
Clearfield, Pa., 16830



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK :
Plaintiff

vs. : No. 00-328-CD

CLIFFORD COX; LINDA ESTRADA,
individually and as next friend
(ANF) of Clifford Cox, and
SOUTHWEST GUARANTY TRUST CO.,N.A.
Defendants

NOTICE

A petition or motion has been filed against you in Court. If
you wish to defend against the claims set forth in the following
pages, you must take action on or beforeG;ﬂfgiyﬁéf, SODO
by entering a written appearance personally o¥ by attorney and
filing in writing with the court your defenses or objections to the
matter set forth against you. You are warned that if you fail to
do so the case may proceed without you and an order may be entered
against you by the court without further notice for relief
requested by the petitioner or movant. You may lose rights
important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. 1IF YOU DO
NOT HAVE A LAWYER OR CANNOT FIND ONE, GO TO OR TELEPHONE THE OFFICE
SET FORTH BELOW TO FIND OUT WHERE YOU CAN GET LEGAL HELP.

COURT ADMINISTRATCR
COURTHOUSE
CLEARFIELD, PENNSYLVANIA, 16830
(814) 765-2641




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK
Plaintiff

vs. No. 00-328-CD

CLIFFORD COX; LINDA ESTRADA,
individually and as next friend
(ANF) of Clifford Cox, and
SOUTHWEST GUARANTY TRUST CO.,N.A.
Defendants

PETITION OF JOHN R. CARFLEY, ESQUIRE, FOR APPOINTMENT OF
GUARDIAN AD LITEM FOR DEFENDANT, CLIFFORD COX

Petitioner, John R. Carfley, Esquire, as attorney for Kay
Churner, individually and as Executrix of the Estate of John
Dimmick, petitions this Court pursuant to Pa. R.C.P. 2056(a) for
the appointment of a guardian ad litem for defendant, Clifford Cox,
and in support thereof respectfully represents:

1. Petitioner, John R. Carfley, Esquire, is an adult
individual and an attorney with offices located at 222 Presqueisle
Street, Phililpsburg, Pennsylvania, and in that capacity represents
the plaintiff in the above matter.

2. While the psychiatric and/or mental condition of the
defendant, Clifford Cox, at present has not been adjudicated, or
confirmed, counsel for the plaintiff has been advised that the
defendant, Clifford Cox, may require the appointment of a guardian

ad litem to represent his personal and financial interests in the




proceedings which are currently pending before this Honorable
Court. (See Psychiatric report and supporting documents attached
hereto as Exhibit A)

4, At the present time the defendant is incarcerated in the
Clearfield County Prison which is located at 410 21st Street,
Clearfield, Pennsylvania. This incarceration stems from the
criminal actions which he committed on or about May 10, 1999. As
a result he is within the care, custody and control of Samuel
Lombardo the warden of said prison.

5. Defendant is not represented in this action by a guardian
ad litem nor is defendant represented in the action filed to No.
99-825-CD by a guardian ad litem.

6. To the best of Petitioner’s knowledge, information and
belief no guardian of the person or estate of the defendant
incompetent has been appointed in this or any other jurisdiction.

7. Your petitioner has confirmed that John Ryan, Esquire, an
attorney in Clearfield, Pennsylvania, would be willing to serve as
the guardian ad litem of defendant in these actions and has signed
a consent to his appointment which instrument will be introduced as
evidence at time of hearing.

8. The only relative of the defendant known to petitioner who
has had substantial personal involvement and/or contacts with the
defendant is Linda Estrada who currently resides at Apartment #3,
1003 Pirtle Street, La Marque, Texas, 77568.

9. The defendant is presently represented in the criminal

proceedings filed in Clearfield County, Pennsylvania, by Steven P.




Passarello, Esquire, whose offices are located at 1216 Pleasant
Valley Boulevard, Altoona, Pennsgylvania.

1o0. The defendant, Clifford Cox, has failed to enter an
appearance either individually and/or through an attorney in this
proceeding and in the proceedings filed to No. 99-825-CD. As a
result default judgments have been entered against him.

1l. As a result of a personal injury settlement received by
the defendant, Clifford Cox, in the State of Texas, a trust fund
was established with Southwest Guaranty Trust Co., N.A. At the
request of Cox’s counsel in Texas, his attorney ad litem and Linda
Estrada, Southwest was appointed as the Trustee for the trust by
the 58th Judicial District Court located in Beaumont, Texas. (See
Court documents affixed hereto as Exhibit B)

12. Although a trustee was appointed by the court for the
management and investment of the trust res no guardian or other
representative has been appointed to request the disbursement or
distribution of defendant’s estate or otherwise deal with the
management of the fund to meet the economic needs and demands of
the defendant and/or his legitimate creditors including the
plaintiff herein.

13. The settlement reached by the defendant Cox consisted of
a cash settlement and a structured settlement which totalled
$1,375,000.00.

14. At the present time approximately $200,000.00 remains in
the trust fund under the care and control of Southwest Guaranty

with additional cash contributions of approximately $4,700.00 per
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month to be made for a guaranteed ten year certain or for the life
of the defendant whichever shall be greater.

15. As a result of this settlement defendant Cox will have at
his disposal over $750,000.00 which it is believed and therefore
averred he is presently incapable of administering.

16. It is believed and therefore averred that the following
individuals may have an interest in this proceeding and in the
appointment of a guardian and as a result notice has been provided
to these individuals and/or entities as required by the

Pennsylvania Rules of Civil Procedure:

Clifford Cox Linda Estrada
Clearfield County Prison P. O. Box 705
410 21st Street Santa Fe, Texas, 77517

Clearfield, Pa., 16830

Linda Estrada

1003 Pirtle Street
Apt. #3

La Marque, TX 77568

Southwest Guaranty Trust Co. N.A.
c/o Mark Weaver

211% Locust Street

Clearfield, Pa., 16830

Mr. Brady Whitaker

Southwest Guaranty Trust Co., N.A,
10411 Westheimer Road

Suite 200

Houston, Texas, 77042

Steven P. Passarello, Esqg
1216 Pleasant Valley Boulevard
Altoona, Pa., 16603

Samuel Lombardo, Warden
Clearfield County Prison
410 21st Street
Clearfield, Pa., 16830

WHEREFORE, Petitioner requests that a rule returnable be



directed to Clifford Cox and all those individuals and/or entities
hereinabove identified to appear and show cause why John Ryan,

Esquire or some other competent person should not be appointed the
guardian ad litem of defendant, Clifford Cox, in this action due to

his incapacity.

ohn R. Carfleyf, Eng’
P. O. Box 249
Philipsburg, Pa., 16866

(814) 342-5581
ID# 17621

Dated: April 19, 2000




VERIFICATION

I hereby verify that the statements made in this instrument
are true and correct. I understand that false statements herein
are made subject to the penalties of 18 Pa. C.S.§4904 relating to
unsworn falsification to authorities.

L

Dated: April 17, 2000
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JquS APFLINAN, CLERK,

LINDA ESTRADA, ANF OF CLIFFORD § IN THE DISTRIgT

COX, SANDY GIL and CINDY §
ANDERSON s
§ .
vs. § JEFFERSON COUNTY, TEXAS
. §
BO-MAC CONTRACTORS, INC., B.G. §
INC.§ 58 JUDICIAL DISTRICT

ANDREW, AND URETEK, U.S.A.,

REPORT FROM TIMOTHY W. FERGUSON
ATTORNEY AD LITEM FOR CLIFFORD COX

TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW, Timothy W. Ferguson, Court appointed Attorney Ad
Litem for Clifford Cox, and files this report and shows as follows:

I.

Attorney ad litem recommends the Court approve the proposed
settlement between the parties. More specifically, Attorney Ad
Litem recommends that the portion of settlement due to Clifford Cox
be inve;ted, in part, in a trust under the statutory authority of
the State of Texas for the use an;l benefit of Clifford Cox, and

that a suitable trustee be approved.

II.
FACTS

The underlying claim arises from a serious motor vehicle
accident occurring in Jefferson County, Texas on or about May IS,
1997. While the liability of the parties is disputed, it appears
clear that a vehicle operated by Mr. Clifford Cox was struck in the

rear by another vehicle. gged, in part, that certain

EXHIBIT

A

District Couns of ef6 E;.n Coumy ‘rmas
Deputy

g\@



Defendants were legally culpable due to the ongoing construction

work on Interstate 10 in the Beaumont area.

Timothy W. Ferguson was appointed Attorney Ad Litem by the Court on
or about December 8, 1998, and has actively remained cognizant of
the status of the claim. Shortly after a mediation conducted in
July, 1999, the parties reached a tentative settlement consisting

of the following:

1. Payment of $1,375,000.00 to Clifford Cox and his
attorneys;
2. Payment of $360,000.00 to Cindy Anderson and.. her

attorneys;
3. Payment of $360,000.00 to Sandy Gil and her attorneys;

Pertinent to Mr. Cox, a lien of approximately $67,221.46 is
cutstanding to Medicaid. The remaining funds, not including
attorney’s fees, are designated to be placed in a trust and
structure. Four entities are participating in the payment to Mr
Cox, including BoMac/Uretek, B.G. Andrews, State Farm and
Progressive Insurance. SEE EXHIBIT A “SETTLEMENT LETTER”.

IITI.
BACKGROUND INFORMATION

Mr. Clifford Cox is a 49 year old male currently residing in the
Clearfield County Prison. He is incarcerated

upon charges sfemming from the shooting death of a Mr. J. Dimmick
occurring on May 10, 1999. It is the ad litem’s understanding that
part of the criminal defense stems from Mr. Cox’s inability‘to
understand the nature and quality of his act when he shot and
killed the deceased because he was laboring under a defect of

reason from disease of the mind.



Mr. Cox has never married and has no children. According to prior
IQ tests performed before the accident, he fell within an average
. range. His work history can be described as sporadic, and a
significant part of his adult life he has resided with family

members.

As a result of the impact with the Cox wvehicle, Mr. Cox sustained
a closed head injury and multiple burns. According to multiple
health care providers, Mr. Cox suffered a severe brain injury
related to the accident resulting in major behavioral deficits.
Due to a recent criminal indictment for murder, Mr. Cox underwent
a rigorous psychological evaluation by Dr. Robert H. Davis, M.D.;
located in Pennsylvania where the criminal case is pending.
According to Dr. Davis, Mr. Cox suffers from Dementia Due to Head
Trauma, and was determined to be incapable of “making decisions
about his medical care, finances, or legal or business affairs”.
Additionally, Mr. Cox was considered to incompetent to stand trial,
and felt that he suffered brain damage due to head trauma resulting
from the underlying accident. Notably, Mr. Cox will require some

type of supervised living in the future. SEE EXHIBIT B “DAVIS

REPORT” .

It is the Attorney Ad Litem’s understanding that the proposed gross
settlement to Mr. Cox is in the amount of $1,375,000.00 as further
reflected on Exhibit A to this report.

It is the Attorney Ad Litem’s understanding that the law firm of
Berry & Thompson have a 40% contingency fee agreement with Mr. Cox

and his representative(s).

It is also Attorney Ad Litem’s understanding that out of the B&T
disbursement set forth in Exhibit A, B&T will take care of any and

all outstanding case expenses.



Iv.
WORK PERFORMED

Attorney Ad Litem has worked on this case for 140 hours and plans
to spend an additional 7-10 hours to assist in the coordination of

the proposed trust on behalf of Mr. Cox. See Exhibit C.

v.
RECOMMENDATION

Attorney Ad Litem recommends the Court approve the settlement as
proposed by the parties. Attorney Ad Litem further recommends that
the funds for Clifford Cox be placed, in part, in an approved trust

for his exclusive use and benefit.

WHEREFORE, Attorney Ad Litem prays this Honorable Court to consider
this report and attachments.

Respectfully submitted,

FERGUSON FIRM

1122 Orleans Street
Beaumont, Texas 77701
409-832-9900
409-838-/%33 csimile

By

l
Tf&Lthy W. Ferguson
TBSAA #06929500

ATTORNEY AD LITEM
CERTIFICATE OF SERVICE
I hereby certify that the foregoing instrument has been

forwarded to all counsel of record, by hand delivery, on this the
21st day of_October , 1999

Ti y W. Ferguson
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YIA FACSTMILE
Mr. William S. Jackson
Lueders & Boanerges

9432 Old Katy Road, Suite 100

Houston, Texas 77055

YIA FACSIMILE
Mr. Robert A. Black

& Weber
P. O. Box 16
Beaumont, Texas 77704

FACSIMILE
Mr. M. Joseph Meynier, IV

Law Office of M. Joseph Meynier, IV

440 Louisiana, Suite 2050
Houston, Texas 77002

Re:

PERDIE CLORE P.02-04

BERRY & THOMPSON, LLP

ATTORNEYS AT LAW
WORTHAM TOWER
2727 ALLEN PARKWAY
SUITE 800
HOUSTON. TEXAS 77019
ns) $20-2%00
FAX (713) 820-2525

JOEL C THOMPSON
BOARD SERTIFIED PERSONAL INJURY TRIAL LAW
TOWUS BOARD OF LECAL GPRCULIZATION

October 18, 1999

VIA FACSIMILE |
Mr. James R. Old, Jr.

Germer & Gertz, L.L.P.
805 Park Street
Beaumont, Texas 77701

VIA FACSIMILE

Mr. Timothy Ferguson
The Ferguson Firm
1122 Orleans
Beaumont, Texas 77701

YiA FACSIMILE
Mr. Brady Whitaker
Attorney at Law

€00 Taft Street
Houston, Texas 77019

Cause No. A-0157378; LINDA ESTRADA, ANF OF CLIFFORD COX, SANDY

GIL and CINDY ANDERSON VS. BO-MAC CONTRACTORS, INC. and B. G.

Gentlemen:

ANDREW; In the 58th Judicial District Court of Jefferson County, Texas

As you know, our seftlement hearing in the Me referenced case is Thursday, October
21. The settlement scenario is rather complicated and, as such, I wanted to make each of you
aware of what we will be asking the Judge to approve. The total gross settlement is as follows:

I reach these figures using the following breakdown:

Cindy Anderson....... $360,000
Sandy Gill.............. $360,000
Clifford Cox......... $1,375,000




QCT-18-:93% 15:39

All counsel
October 18, 1999
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BoMag¢/Uretek
Anderson...eeeeeeeaneee $350,000
Gill...veeererenenns v0000.$350,000
COX.vvernreentanns 0++.31,300,000

B.G. Andrews

Anderson....e.eeceneees $10,000
(€711 ..$10,000
[67+) SOUO $20,000
State Farm (Cox's carrier)
COX.vevvonconnonareanaens $30,000
Progressive (Nolet U/M carrier)
074 S +000$23,000

P.@3-84

The settlement regarding Cindy and Sandy is relatively simple. BoMac/Uretek will issue
each of them a check in the amount of $350,000. Mr. Andrews' Insurance carrier will do
likewise, in the amount of $10,000.00 each.

Clifford’s disbursement becomes somewhat problematic in that we are creating a Trust and
a structure, as well as paying fees, costs, and reimbursing Medicaid. We wil! be asking the Judge

to approve the disbursement of settlement funds in the following manner:

From BoMac/Uretek
NHIC (Medicaid).....cveeee. $67,221.46
Cox's Trust...ccereerene ...$179,601.04
Cox's structure.....ccceeus .$509,202.00
23720 (R $543,975.50
Anderson & B & T........ $350,000.00
Gil&B&T..coeurenn veer.$350,000.00
From Andrews
Cox'8 TRUSE....ccnvinrnennnn $20,000.00
Anderson & B & T.......... $10,000.00
GIM&EB&T...ccceerrenens $10,000.00
From State Farm
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All counsel
October 18, 1999
Page3
From Progressive
Cox’s Trust.ecceeecrecionernas $25,000.00

These numbers are tentative and may change only in regard to the respective amount
divided between the Trust and structure. If you have any questions or comments, please let

me know.
Very truly yours,
BERRY & THOMPSON, L.L.P.
Z.
J . Thompson
JCT:kg -

TOTAL P.B4
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Robert H. Davis, M.D.
6125 Stephen's Crossing
Mechanicsburg, PA 17055
717.768-6537

‘QOctober 18, 1999

Joel Thompson. Esquixe

Berry and Thompson
Wortham Tower

2727 Allen Parkway, Suite 800
Houston, TX 77019

Re: Clifford Cox
Dear Mr. Thompson:

At the request of Staven Passerelio, Esquire of Altoona, Pennsylvania, Clifford Cox was seen for a
psvchiatric evaluation in Clearfield County Prison on October 2, 1999, The purpose of this
evaluation was to determine whether Mr. Cox suffers from a psychlatric condition, and if so,
whether this psychiatric condition atfects his competency to stand tril or his crimine] responsibility
for the charges fled against him. In preparatior: for this report, the following documents were

reviswed:
1. Medical records from the Uttiversity of Texas Medical Braach, 5/18/97-8/25/97
hospitalization of Clifford Cox,
2. Medical records from St. Elizabeth Hospital, Beaumont, Texas, documenting the
emergency medicel care provided to Clifford Cox on 5/18/97,
3. Neuropsychological evaluation report fom Corwin Boeke, PL.D., University of
Texas, dated 4/8/99,

4, Trenscript of preliminary hearing, dated 7/8/99,
s Copy of police reports including trtarviews with witnesses,
- 6 Autopsy report on John Dimmick.
7. Copy of the Criminal Complaint.

In addition, Mr. Cox was seen for a twa hour psychiatric evaluation end clinica! interview at the
Clearficld County Prison. His sister Linda Estrada was also interviewed by telephone for aa bour
and one-half on October 14, 1999, Based on the information gathercd and reviewed, the following
report is offered.

Clifford Cox is a forty-nine yzar old (d.o.b. - 1/24/50) white, sinale male who is charged with

1--Cox . -

EXHIBIT .
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criminal homicide, aggravated assault, crimina] trespass, and simple assault as a result of a shooting
incident that occurred on May 10, 1999. This incident rosulted in the death of Jobn Dimmick. Mr.
Cox had 0o known previous contact with Mr. Dimmick. Mr. Dimmick had purchased at an
auction property that was formetly owned by Mr. Cox's family. In the past, Mr. Cox had lived in a
trailer that was placed on this property.

The only witness to the shooting was Mr. John Williams, and ke only wimessed part of the
shooting and cvents that occurred after the shooting. Apparemtly, Mr. Williams was mowing his
grass when he heard shots. He was the first 10 call police 10 report the incident. He did not see
anything that transpived between Mr. Cox and Mr. Dimmick. After Mr. Cox had shot the victim,
M. Williams observed him sheking the post on which Mr. Dimmick's mailbox was located.
Apparently after he knocked over the mailbox, Mr. Cox werx into Mr. Dimmick's trailer looking
for itemns belonging to himself that he thought might be there.

Whea the police came to the scene, Mr. Cox was sifting in his van. He got out of the van at their
command. He had his gun in its holster in his hand, When be was asked to dropit, be put it in the
van. They asked Mr. Cox to drop to the ground, but be walked forward. They used mace at that
tims end then subdued bim.

In the interview recorded by the police, Mr. Cox states, “My lawyer he was suppose to mest me.
He told me that [ could go there and that I could stay there on the property anytime [ want. But
when I pulled up, the guy was there mowing the lawn there. Idon't know his exact name. ALl
know is he stole everything I ‘fucking’ owned and shoved my trailker out of the way and put
another one there and he told me to get the bell off bis property.”(sic) Furthermore, Mr. Cox said,
“[ just started shooting. I shot three times. And I'd do 1t again. Over and over end over again.

Anything to Sght for my property.”

Mr. Cox has insisted repeatedly thet he bad a lawyer fom the arca who was working with him to
obtain the property. This dejusion regarding the attorney was repeated by him both before and
after the homicide. He is unable to pame this attorney. There bave been many attempts to identify
this artorney, and there is po information to confirm that Mr. Cox's allegation that he had contact

with en attorney regarding the return of the property.

Mr. Cox indicated, “I kept driving by and when I saw she was gone I thought it was 2 good sign. 1
thought he was going to offer me the ailer and make up for the one he destroyed.” Mr. Cox
explained that, when he saw that the woman who had been hving with Mr. Dimmick was no longer
there, he thoughr that was an indication that they were moving off the land; and his attorney had
been successful in getting the property back for him.

M. Cox was borr and raised in Beulah, a small village in Bigler Township, Clearfisld County,
Pennsylvania. He was one of a sibship of four. He had three sisters. At this tirne, only one is
hiving. She resides in Houston, Texas, According to ths information [ received from Mr. Cox &and
his sister, his father was 2n akoholic and played little or no role in the lives of the children. The

2--Cox . -
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father was bospitalized in Warren State Hospital during the filties. Neither Mr. Cox nor his sister
is sure of the reasons for the hospitalizadon, however, it Is thought to have been a result of his
alcoholism. Mr. Cox's sister understands that her fiather was paranoid and was hospitalized for

pproximately a year at Warren.

Mr. Cox graduated from Moshannoa Valley High School in 1968. He reports that he had average
grades. He was apparently in the vocational education program: he stated. “I took shop courses.”
His educational history was confirmed by Dr. Boake as part of his neuropsycholagical cvaluation.
Mr. Cox had no further training or education beyond high school He worked o0dd jobs most of his
life; he never was continuously employed at one location. In the past, he had a commercial
driver’s license and drove tractor trailer trucks. He also did carpentry, plunbing, and some
electrical work, Frequently, he would do 0dd jobs ar a junk yard near his home in Pennsylvaaia as
well as at @ sawmill in that area, He consistently worked at one job or ancther and was atle to

support himself and obtain some possessions of value

Mr. Cox was described as a loner. He never married. He has no children. He hashed po -
girlfriends in the recent past. Mr. Cox was an avid hunter. He apparently bad a collection of guns
at th2 trailer on the property in Beulah, The alleged loss of the gun collection as well as the
property were among the key things that upset him.

Mr. Cox had no history of any psychiatric hospitalizations. He does not and has never vsed
alccholic beverages, Additonally, be has no history of any drug usage.

Although considered an eccentric loner, Mr. Cox functioned normelly until he was involved in a
motor vehicle accident near Houston, Texas, on May 18, 1997. Mr. Cox was the driver of a car
that was owned by his sister and brother in law. They were passengers in the car when it was
struck from behind by a truck.  Apparently, the ipact of the accident caused ex explosion of the
gas tank in the vehicle operated by Mr. Cox. His sister and brother in law were killed. Mr. Cox
had severe burns and head trauma as a consequence of the accident. He was initially treated in the
emergeacy room of St. Elizabeth Hospital and then transferred to the University of Texas Medica)
Branch Hospital in Galveston. He was hospitalized from 5/18/97 - 8/25/97. According 1o the
records from the University of Texas Hospita!, he had burns over 20% of his body surface. In
addition, he suffered a closed head injurv and renal faflure, He had extensive skin grafting. In
addition, he underwent hemodialysis. As a consequerce of the accident, Mr. Cox has permanent
physical damage to his body as well as bis brain.

Immediately after the accidert, Mr. Cox was comatose. The records mdicate that for some period
of time his condition varied between his being comatase or semi-comatose. As he became more
alert, it was noted that he was confused and at times agitared. Medication was needed at times to
cortrol his behavior during the hospitalization. Psychiatric consultation wes obtained. Gradually,
his physical condition improved to the point he was ahle to function outside the hospital.
However, his mental conditicn remained problematic. The psychiatric progress notes mdicae,
“Confused ebout dreams and reality,” when he was seen on August 15, 1997, approximately ten

3.-Cox
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days before his refease. He was having a difScult time distinguishing between dreams and reality.

When Mr., Cox was released from the University of Texas Hospital, he was to be placed in a
resicential facility for the treatment and rehabilitation of patients with brain trauma. He was taken
to that facility by his sister but he stayed there less than 24 hours. Apparently, he left this facility
and returned to the hospital; there, he insisted on being placed back in his room. His sister was
called, and she took him home with her. He remained with his sister for most of the time-after the
accident,

According to the informarion provided by his sister, Linda Fstrada, and the information in the
newropsychiological evaluation by Dr. Boake, Mr. Cox continued to have difficulty distmguishing
between his dreams and reality. He wou'd often report that vaiious things had accurred. Later his
family would learn that in fact that there was no reality to his report. Occasionally, some of his
storles were bizarre enough that the family readily realized that there was no bkethood of any
reality. For example &t one point, he talked sbout living with a family of bears for some period of
time. While living with his sister he spent most of his time either watching television or “orkmg
on his van which he was able to repair(it had not been working).

According to Mrs. Estrade, the property in Pennsylvania where the incident occurred had been the
family bomestead; however, Mr. Cox never owned the property. After their mother died, no one
paid the taxes on the property. When the oldast sister leared that the property would be sold for
taxes, she made arrangements to pay the taxes and obtain it. She was the one who owned the
property. She zllowed Mr., Cox to live there in a trailer he had placed on the property.

According to Mrs. Estrada, the sister who owned the property died of cancer in January 1997,

She had always indicated that she would make provisions for Clifferd, however, she had not done
so by the time of her death. When her sister’s estate was being settled, the accident had already
occurred. Mr, Cax was hospitalized, in a ¢oma, and not expected to live. As a conszquence, the
sister’s faraily sold the property at an auction. Some of Mr, Cox’s personal property was removed
and stored by his niece. There is some question whather some things were stolen from the
property while it was vacent.

According to Mrs. Estrada, Mr. Cox was not particularly preoccupied with the propertv. She
indicates that because of his ‘memory gaps’ be would often forget that his oldest sister had died
and that the property bad been sold at an auction. She states on the occasions that he did talk
about the property and realized that it had been sold, hs said that he wouldn’t worry about it
because he would buy other property in Clearfield County with money he hoped to receive from
the motor vehicle accident settlement.

It had been Mr. Cox’s history to live in Texas during the winter with his one sister. During the
winzer, he would do construction work and other 0dd jobs. In addition, he would assist his sister
and brother in law in maintaining their household. According to Mrs. Estrads, Mr, Cox had come
to Texas before Christmas 199¢. When he left the hospital in August 1997, he stayed with ber

4-—-Cox
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throughout the fall and winter. He returned to Pennsylvania in the summer of 1998. During that
time, he slept in his van and stayed on the property of a former aeighbor. Apparently this neighbor
and her husband were close friends of the family and Mr. Cox had often done work for them.
Notning occurred during his stay n Clearfield county during the summer of 1998. According to
his Mrs. Estrada, be made no contact with Mr. Dimmick in the surnmer of 1998 despite being very
close; the records frort interviews of witnesses support this.  Although there arc some statements
from witnesses that suggest that during that time petiod, hie may have taken some things from a
shed on the property.

In October 1998, Mr, Cox returned to Texas. His sister reports, “He walked in the house and sat
in his chair lika he had just been gone for a few bours.” He remained with his sister until May
1999. He left abruptly and recumed to Pennsylvania. According to his sister, he gave no
indication that he planned to return to Pennsylvania. She and her husband returned onc day to
discover that he was gore; in fact, he lefl their front door wide open. The next thing they Jearned
was that he had been arrested because of the bomicide. When Mrs. Estrada talked to her brother
on the telephone atler his arrest, he said that he “shot the trespasser because his lawyer told him he
could shoot trespassers.” -

Mr. Cox did not bave a valid driver’s license during the time he was driving his van both in Texas
and Pemosylvania. According to his sister, when his Texas license had expired, he got imo an
argument with personnel at the Texas Department of Transportation. At one time he had a
conuriercial Hicense in Texas. He had dropped it bacause of the cost prior to the accident. He had
no memory of that and argued with the transportation personnel about their taking his commercial
cense without his knowledge. Apparently, he becams so agitated that his brother in law had to
escort him out of the office to avoid the police being called.

On examination, Mr. Cox presents as a mildly, obese, large individual who has a noticeable bum
scar over the right area of his scalp, fade, and shoulder. His right ear is missing. Hehas a
noticeable gait disturbance. His eye contact was good. He did indicate that he has trouble with
double vision. His speech was spontanecus and goal directed. His affect showed a normal range
of emotion. His mood was unremarksble. He did not se=m particularly depressed. This was
remarkable considering his circumstances; that js being incarcerated with charges of murder. He
depied hallucinations, and there was no evidence of hallucinations. Clearly, there is evidence of
delusional thinking that hac been persistent since his physical recovery from the motor vehicle
accident. These delusions would be more correctly characterized as confebulation. Confabulation
is the unconscious filling of memory gaps by imagined experiences; that is, the brain makes up
delusions! information to fill the gaps in memory caused by the lost brain matter.

M. Cox was oriented to the month, day, date, and year. However, when he was asked to identi&y
the President of the United States, he indicated that it was Carter. When asked to identify the
Vice-President, ho said it was Agnew. He was asked whether he could identify the Governor of
Texas and responded, “It's a black man, I belizve.” He was able to spell world backwards. He
was able to do serial sevens, i.e. he was able to subtract 7 from 100, and then seven frem 93. then

§--Cox 4
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soven from 86, etz He easily said there were twenty nickels in a dollar. He was able to identity
objects. He was able to remember three objects he was asked to remember over 8 five minute
period, suggesting immediate recall is fairly good. Clearly his recent and remote merrory ability is
grossly impeaired, His judgment is impaired. This is shown repeatedly in his behavior since bis
recovery from the accident.

In my opinion, Mr. Cox suffers from Dementia Cue to Head Traurea. The records from the
University of Texas show clear evidence on brain scans of their being brain damege. The
aeuropsychological evaluation by Corwin Boake, Ph.D., describes the functional kmitations that
have resuited because of his head trauma. According to Dr. Boake's report, “Mr. Cox exhibits
major behavioral problems which inchude unawareness of deficits. lack of insight wto his situation,
paranoia, grandiose thinking, and anger.” He clearly has suffered memory deficits. Although his
immediate recall is good, there are gaps in his remote memory. It eppears that he fecls these gaps
with imagined experiences that are delusional i oature. Dr. Boake alsa states that, “Regarding
Mr. Cox’s competancy, I think he is not capable of making decisions about his medical care,
finances, or legal or business affairs.” Again, it is noted that this report was issued on 4/8/99 based
on a 3/14/99 evahation. -

In my opinion, although Clifford Cox has some limited comprehension that he is accused of certain
crimes, he is not able to participate in his defense. His memory deficits coupled with his
confabulation make it impossible for him to cooperats with his attorney in planning and
participating in his defense. His delusions or confabulations about the events result in his
frequently changing the information he provides. Neither he nor anyons working wita him can
distizguish what is fact and what is delusion. In my opinion, within a reasonable degree of medical
certainty, this meets the criteria to be considered incompetent to stand trial in Pernsylvania.

1t is also my opinion thas on May 10, 1999, when he gave his recorded statement to Trooper
Richard E. Crain, he was not comperent to understand his rights and make a statement to the
policz. In the transcript, after Mr. Cox is explained his Miranda rights, he is asked by Trooper
Crain if he understands these rights. Fis response is, “T have no idea.” He was then asked, “Do
vou understand them?” He responded, “Yes, it's ok.” Given Mr. Cox's memory, judgment, and
comprehension deficits, {5 Is clear that his first response is accurate; he did not understand,

Lastly, it is my opinjon that Clifford Cox was laboring under such defect of reason from disease of
the mind as not 1o know the nature and quality of his act when he shot and killed John Dimmick.
Additionally, it is my opinlon that he did not know that this act was wrong. Clearly, Clifford Cox
bas suffered brain damage due to head trauma. His dementia due to the head trauma has resulted
in significant problems with memory and judginen:. He filis the memory gaps with imagined ideas
ordelusions. Clearly, his memory of the facts regarding the ownership of the property which his
family once owned was impaired. This problem with memory was clearly compounded by the fact
that the ownership of the property was trans’erred during the time he was hospitalized. He
believes that the propérty belonged to him and was unjustly 1aken fron: him. He has copsistently
told the story of his belief that he had communicated with an atorney who was arranging for tke

6--Cox
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return of this property to him. This belief was communicated before the bomicide oceurred as well
as afterward.

Because of Mr., CoX's severe memory problems and becauee there are no witnesses to all of the
events that wanspired that day, it is impossible to reconsuuct what occurred in the interection
between him and Mr. Dimmick. In a telephons conversation with his siste, he indicated that he
had a right 10 shoot a trespasser because ke was (old this by his attorney. He did pot flee the scene
efter shooting Mr. Dimmick. In fact, he was sining calmly in his van when the police arrived to
arrest him. At this point in time, he is still focused on obtaining this property and has expectarions
that he will be able 10 return and live on this property as be had in the past. Based on the above, it
is my opinion, within a reasonable degree of medical certainty, that Clifford Cox meets the
Commonwealth's definition 0f Not Guilty by Reason of Insanity.

It is my opinion that Mr. Cox skould be committed to a stare forensic psychiatric hospital for
further evaluation and treatment and be maintained there until the physicians treating him ard the
Court feel it is safe to move him t9 a less restrictive setting. It is my expectation, that he will
progress from a state forensic psychiatric hospital to a regular state psychiatric hospiral, and from
there, to a community placement. It is also my opinion, thet Mr. Cox will always require some
type of supervised living. There ace group homes that provide 24 hour supervision and serve
individuals with mental and behavioral deficits due to bead trauma. In my experience, these

facilities are not publicly fimded and require privat: financing.
If1 can provide any additional informetion, please do not hesitate to contact me.
Very truly vours,

Oars T s g

Robert H. Davis, M.D.

7--Cox



AFFIDAVIT OF TIMOTHY W. FERGUSON

THE STATE OF TEXAS §

COUNTY OF JEFFERSON ' . §

BEFORE ME, the undersigned authority, personally appeared,
TIMOTHY W. FERGUSON, who, being by me duly sworn, deposed and said:

"My name is Timothy W. Ferguson. I am over 18
years of age, of sound mind, capable of making
this affidavit, and personally acquainted with the
facts stated in it. I have been a licensed
attorney in the State of Texas since 1984. I am
the managing lawyer for Ferguson Firm with offices
in Jefferson and Jasper counties. At all times
pertinent to the Clifford Cox case, I have been
admitted to practice law before the U.S. Court of
appeals(5th Circuit), U.S. District Court (Southern
and Eastern District), and the State of Texas. I
am board certified in personal injury law by the
Texas Board of Legal Specialization (1989). I am
a certified civil trial advocate by the National
Board of Trial Advocacy (1992). I am a Diplomate
of the American Board of Professional Liability
Attorneys (1993). I have met the CLE requirements
to serve as an attorney ad litem in the Cox case.

on the Clifford Cox case, I have been involved in the
progress of the claim for over ten (10) months since I was
appointed attorney ad litem. I have spent at least 140
hours in the analysis, research, review and work on this
case to date. In probability, I will spend an additions 7-
10 hours of attorney time in finalizing the trust regarding

Mr. Cox's recovery. I am familiar with the following
regarding my appointed service on this claim:
(1.) The time and labor reguired, the novelty and

difficulty of the questions involved, and the skill
requisite to perform the legal services properly. This ,
case required knowledge and analysis of a traumatic brain
injury case sustained by an adult. In addition to file
materials, I conducted review and research into the area of
traumatic brain injury, including studying..Concussional
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Injuries and adopted practice guidelines for neurologists
and neurosurgeons, diagnostic techniques for TBI (traumatic
brain injury), and the sequella of TBI. I felt that this
was critical information to review in assessing monies
offered vs. extent of injury claimed by Mr. Cox in light of
the liability facts.

(2.) The likelihood that the acceptance of employment will
preclude other employment by the attorney. In light of the

hours spent on this case, I was limited in my acceptance
and/or work on other legal matters in my office.
Essentially, I dedicated approximately two weeks of my
usual attorney time to this matter.

(3.) The fee customarily charged in the area for similar

legal services. This case was unique from a typical minor

settlement in multiple ways. In Cox we are dealing with an
adult male who has over 20 years of future life expectancy
who is currently incarcerated. Mr. Cox sustained personal
injuries of the nature requiring an ad litem to be familiar
with a complicated medical and psychological scenario. It
is my opinion based upon my experience and abilities that
a fee in the amount of $250 per hour is a reasonable fee.
(4.) The amount involved and the results obtained. Mr. Cox

received $1,375,000.00 gross in a claim which was
vigorously contested on both a 1liability and damage
grounds. I worked closely with his outstanding attorneys
who are primarily responsible for the significant recovery.
-(5.) The time limitations imposed by the client. 1In light
of Mr. Cox's arrest and indictment for murder, it was
imperative that this case be finalized prior to a final
criminal resolution. The lawyers for Mr. Cox, assisted, in
part, by myself were working under an inordinate deadline.
(6.) The experience, reputation, and ability of the lawyer
performing the services. I have handled many construction

and brain injury cases in my 15 years of practice. I am
fortunate to having been awarded an AV rating by Martindale
Hubbard based upon assessment by my peers. In
approximately the last 5 years, I have obtained over 16
million dollar or multi-million dollar settlement/verdicts

on behalf of my firm's clients. AND
(7.) The nature and length of the professional relationship

with the client. I was appointed ad litem in December,
1998.



I am familiar with the reasonable and customary charges in
Jefferson County, Texas for matters which are substantially similar
to the Cox matter. I ask the Court to approve the total attorney's
fees in the amounts between $36,750 and $37,500.00 as a reasonable
fee for the representation provided by myself as the attorney ad
litem on this matter.

iﬁ?thf W. Ferguson

SUBSCRIBED AND SWORN TO BEFORE ME on the2lst day of_October

1999, to certify which witness by hand and official seal.

Komdher A1 O

NOTARY PUBLIC IN AND FOR

MY COMMISSION EXPIRES THE STATE OF TEXAS
Septamber 14, 2002

KENDRAN. OQUINN




No. A-0157378

LINDA ESTRADA, § IN THE DISTRICT COURT
As Next Friend of §
CLIFFORD COX, et. al. §
§
g .
VS. § JEFFERSON COUNTY, TEXAS
§
§
§
BO-MAC CONSTRUCTORS, INC., §
et. al. § 58th JUDICIAL DISTRICT
ORDER CREATING TRUST FOR

THE BENEFIT OF CLIFFORD COX
UNDER SECTION 142.005 OF THE TEXAS PROPERTY CODE

On this day came to be heard the Application LINDA ESTRADA, as next friend
of CLIFFORD COX an incapacitated person (the "Beneficiary"), requesting that the Court
establish a trust for the Beneficiary pursuant to Section 142.005 of the Texas Property
Code, and due and proper notice of such application and hearing thereon having been
given to all necessary and interested persons, and all persons necessary for jurisdiction
having appeared in person or by attorney, and the Court having considered the evidence
presented, the argument of counsel, and the terms of the trust agreement attached to this
Order as Exhibit A which is incorporated herein for all purposes by this reference, the
Court h'ereby finds that the Beneficiary is an incapacitated person as defined by Section
142.005 of the Tex;s Property Code, and such trust is in the best interest of the
Beneficiary and should be created under the authdrity of Section 142.005 of the Texas

Property Code; it is therefore

EXHIBIT
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ORDERED, that the funds awarded to the Beneficiary pursuant to the Final
Judgement in the above entitled and numbered cause shall be held in trust for the benefit
of Beneficiary pursuant to Section 142.005 of the Texas Property Code, and pursuant to
the terms of the trust agreement, a copy of which is attached hereto as Exhibit A; and it is
further

ORDERED, that Southwest Guaranty Trust Company N.A. Houston, Texas, is
hereby appointed sole Trustee of the Trust; and, upon the Trustee's acceptance of such
Trust, the Defendants are hereby ORDERED to pay to the Trustee for the benefit of
Beneficiary all sums awarded herein in the above entitled and numbered cause; and it is
further

ORDERED, that approval is hereby granted to the Trustee to charge a reasonable

fee for its trust services at the rates and in the manner provided for in the Trust Agreement.

SIGNED this the X\\\"ay SNNVENCNIRELN

JUDGE PRESIDING

i




APPROVED:

oy, Sk

LINDAESTRADA
P. O. Box 705
SANTA FE, TEXAS 77517

A/N/F OF CLIFFORD COX

!

Tl Y AERGUSON
TBA NG Ol 29500
ATTORNEY AT LAW

1122 ORLEANS STREET
BEAUMONT, TEXAS 77701
TEL: 409-832-9900

FAX: 409-838-6337

GUARDIAN AD LITEM

=4

EL C. T
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ATTORNEY AT LAW

BERRY & THOMPSON L.L.P.

2727 ALLEN PARKWAY SUITE 800

HOUSTON, TEXAS 77019

TEL: 713-520-2500

FAX: 713-520-2525

ATTORNEY FOR PLAINTIFF
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Exhibit A
TRUST AGREEMENT UNDER SECTION 142.005
- OF THE TEXAS PROPERTY CODE

This instrument establishes the terms of a trust (herein ca!led the "Trust")
created for the benefit of CLIFFORD COX, an incapacitated person, pursuant to the
order of the 58TH DISTRICT COURT of JEFFERSON County, Texas, (herein called tﬁe
"Court") under the authority of Section 142.005 of the Texas Property Code.

I. Trustee. The trustee of the Trust is and shall be Southwest Guaranty Trust
Company N.A.,Houston, Texas, (hereinafter called the "Trustee"). Upon receipt from the
Defendant of the funds constituting the corpus of this Trust, the Trustee's duties shall
commence in accordance with the terms hereof. No bond or other security is required of

the Trustee or of any successor trustee.

2. Beneficiary. The sole and only beneficiary of the Trust is CLIFFORD COX,
(hereinafter called the "Beneficiary"), who was born on January 24, 1950 and whose
Social Security number is 195-42-7643.

3. T;ust Estate. The Trust shall be funded with the sum of $264,602.04 which is
or has been awarded to the Beneficiary as a result of a settlement or final judgment in
Cause No. A-0157378 styled LINDA ESTRADA, AS NEXT FRIEND OF CLIFFORD COX,
ET. AL. VS. BO-MAC CONSTRUCTORS INC., ET. AL. in the 58 TH DISTRICT COURT,
JEFFERSON County, Texas. Such sum of money together with the following sums of
money which will hereafter be acquired by the Trust and all income therefrom, shall

constitute the trust estate of the Trust:

4
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Guaranteed Monthly Payments:

$4,677.27 PER MONTH, GUARANTEED FOR 10 YEARS CERTAIN AND LIFE

THEREAFTER, WHICHEVER IS LONGER, WITH PAYMENTS BEGINNING

12/01/1999.

4. Distributions from the Trust. The Trustee shall pay to or apply for the benefit of
the Beneficiary such amounts out of the net income and principal (if income is insufﬁci.ent)
of the Trust as are reasonably necessary in the sole discretion of the Trustee to provide
for the health, education, support, or maintenance of the Beneficiary. Any income not so
distributed shall be added to the principal of the Trust. -

The Trustee is ORDERED to make a distribution to LINDA ESTRADA in the amount
of $35,000.00 for reimbursement of living expenses for CLIFFORD COX.

Additionally, Trustee is ORDERED to make a distribution to the attorneys for
CLIFFORD COX in the amount of $25,000.00 in order to pay for his defense of criminal
charges pending against him.

In making any discretionary payments to the Beneficiary, the Trustee shall consider
(i) the .stand;rd of living to which the Beneficiary shall have been accustomed prior to the
creation of the Trust; (ii) any known resources of the Beneficiary; (iii) the ability of ény
person who is legally obligated to support the Beneficiary to do so.

No distribution from the Trust shall be made to the Beneficiary to satisfy any
obligation if such obligation would otherwise be met from any federal or state assistance
program if the Trust had not been created; provided, however, that the Trustee shall pot

be responsible for making such a determination nor shall the Trustee be held liable for any
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$4,677.27 PER MONTH, GUARANTEED FOR 10 YEARS CERTAIN AND LIFE
THEREAFTER, WHICHEVER IS LONGER, WITH PAYMENTS BEGINNING

12/01/1999.

4. Distributions from the Trust. The Trustee shall pay to or apply for the benefit of
the Beneficiary such amounts out of the net income and principal (if income is insufficient)
of the Trust as are reasonably necessary in the sole discretion of the Trustee to provide
for the health, education, support, or maintenance of the Beneficiary. Any income not so

distributed shall be added to the principal of the Trust.

The Trustee is ORDERED to make a distribution to LINDA ESTRADA in the amount
of $35,000.00 for reimbursement of living expenses for CLIFFORD COX.

Additionally, Trustee is ORDERED to make a distribution to the attorneys for
CLIFFORD COX in the amount of $25,000.00 in order to pay for his defense of criminal
charges pending against him.

In making any discretionary payments to the Beneficiary, the Trustee shall consider
(i) the .standnard of living to which the Beneficiary shall have been accustomed prior to the
creation of the Trust; (ii) any known resources of the Beneficiary; (iii) the ability of ény
person who is legally obligated to support the Beneficiary to do so.

No distribution from the Trust shall be made to the Beneficiary to satisfy any
obligation if such obligation would otherwise be met from any federal or state assistance
program if the Trust had not been created; provided, however, that the Trustee shall pot

be responsible for making such a determination nor shall the Trustee be held liable for any



distributioh made in good faith which results in the loss of any federal or state assistance.

The Trustee may make any distribution required or permitted hereunder, without the
_ intervention of any guardian or other legal representative, in any of the following ways:
(i) to the Beneficiary directly; (ii) to the legal or natural guardian of the Beneﬂpiary; (iii) to
any person having custody of the Beneficiary; or (iv) by utilizing the distrigution directly for
the Beneficiary's benefit.

5. Termination. The Trust shall terminate when the beneﬁciary regains his
capacity, or upon the Beneficiary's death. Upon termination, the Trustee shall pay all of
the then remaining trust estate of the Trust to the Beneficiary free of any further trust; or,
if the Beneficiary is then deceased, to the personal representative of t.he Beneficiary's -
estate.

6. Revocability. This Trust shall not be amended, altered or revoked by the
Beneficiary or any guardian or other legal representative of the Beneficiary, but it shall
remain subject to amendment, modification, or revocation by the Court at any time prior
to the termination of the Trust. If the Court revokes the.Trust prior to the time that the
Beneﬂciar; attains the age of eighteen (18) years, the Court may enter such further or
additional orders concemning the trust estate as may be authorized by Section 142.005 of
the Texas Property Code. If the Court revokes the Trust after the Beneficiary attains the
age of eighteen (18) years, the trust estate shall be paid and delivered to the Beneficiary
free of this Trust.

7. Spendthrift Provision. Prior to the actual receipt of any distribution of any

portion of the trust estate by the Beneficiary, no property (whether income or principal) of
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the Trust shall be subject to anticipation or assignment by the Beneﬁciéiy, or to attachment
by or the interference or control of any creditor or assignee of the Beneficiary, or be taken
or reachad by any legal or equitable process in satisfaction of any debt or liability of the
Beneficiary. Any attempted transfer or encumbrance of any interest in the trust estate of
the Trust by the Beneficiary prior to the actual distribution thereof to ihe Beneficiary
shall be wholly void. In addition to being applicable to the Beneficiary, the preceding
provisions of this paragraph shall also apply to anyone else, other than the beneficiary,
who may be entitled to any portion of the trust estate upon termination of the Trust.

8. Trustee's Investment Authority. The Trustee shall invest the trust estate in

accordance with the sténdards now or hereafter set forth in the Texas Property Code (or
any subsequent applicable law), and the Trustee may also invest all or any part of the trust

estate in a common trust fund now or hereafter established by the Trustee pursuant to the

Texas Property Code.
9. Trustee's Compensation and Expenses. The Trustee shall be entitled to receive

for the Trustee's services hereunder a fair and reasonable compensation determined in
accordancc; with the then customary and prevailing charges for similar services charged
by corporate fiduciaries in Houston, Harris County, Texas, but the Trustee's
compensation shall not exceed the Trustee's then published fee schedule for such
services. The Trustee shall also be reimbursed for all reasonable expenses incurred by
the Trustee in connection with the Trust. The fees and expenses heretofore incurred

hereunder by the Trustee have been approved by the Court at the inception of the Trust,

but the Court may review any future fees and expenses in excess of the then customary
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and prevailing charges for similar services by corporate fiduciaries in Houston, Harris

County, Texas, at any time on the Court's own motion or at the instance of the Trustee or
any other party interested in the welfare of the Beneficiary, and upon a hearing of the
matter, the Court shall take any action with respect to such fees and expenses as the
Court may deem appropriate. The Trustee shall reimburse the Tru'st for any fees
previously paid to the Trustee by the Trust in the event of a final Court order that the

Trustee do so.

10. Administrative Provisions. In the administration of the Trust, the Trustee shall
be authorized and empowered: -

(i) To exercisé all of the powers now or hereafter granted to trustees of express
trusts by the Texas Trust Code or any corresponding statutes, except that in any instance
in which the Texas Trust Code or other statutory provision may conflict with the express
provisions of this trust instrument, the provisions of this trust instrument shall control.

(i) To adjust, arbitrate, compromise, abandon, sue on or defend, and otherwise
deal yvith and settle all claims in favor of or against the Trust; to engage and rgtain
attorneys c;r accountants at any time when it may be reasonably necessary to do so in
order to provide for the prudent management and preservation of the Trust.

(i) To continue to act as Trustee of the Trust regardless of any change of name
of the Trustee and regardless of any reorganization, merger or consolidation of the
Trustee. |

11. Miscellaneous. The Trust shall also be held and administered pursuant to the

following terms and conditions:

AR



(i) This trust shall be governed in all respects by the laws of the State of Texas in
which State jurisdiction and venue lie in any and all matters involving the Trust estate and
. those persons acting in connection with the Trust estate.

(i) The Trustee shall keep books of account respecting the T(ust and a-ll
transactions involving the Trust, and shall furnish to the Beneficiary, 'or to the person
having the care and custody of the Beneficiary if the Beneficiary is then under a |ega|.
disability, statements at least quarterly showing receipts and disbursements of income and
corpus of the Trust, and a list of assets held in the Trust. Such statements éhall also be
furnished to the Court on request of the Court. The Trustee shall not be responsible or
liable to the Beneﬁciafy or any other person on account of any actions that the Trustee
may take or fail to take in Trustee's good faith reliance on any order or proceeding of the
Court.

(iit) No person or entity dealing with the Trustee hereunder shall be obliged to see
to the application of any money or property paid or delivered to the Trustee, and no such
person or entity shall be obliged to inquire into the expediency or propriety of any
transactio; or the authority of the Trustee to enter into and consummate the same upon
such terms as the Trustee may deem reasonably appropriate.

(iv) The Trustee may not resign as Trustee of the Trust without receiving prior
authority from the Court to do so.

(v} The headings appearing in this instrument are for convenience only and do not
purport to define or limit the scope or intent of the provisions to which they refer.

-

12. Inception of the Trust. This Trust shall become effective upon (i) the entry of
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the decree to which this trust indenture is attached, (ii) the transfef .of the above stated .
sum of money to the Trustee, (iii) the execution of this instrument by _the guardian ad litem
of the Beneficiary, and (iv) the Trustee's acceptance of the Trust which shall be evidenced
by the signature below of the appropriate representative of the Trustee.

SIGNED on this the day of , 19

SOUTHWEST GUARANTY TRUST COMPANY N.A.
HOUSTON, TEXAS

8y L M L Tare

Title__SA. vjcf PREs, 555

10411 Westheimer Road
Houston, Texas 77042

TRUSTEE

The form and content of this trust instrument is hereby approved.

DateR} 51 A \AAS Wé
JUDGE PRESIDING
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~ Date: __|I-09-99

Date: “ )6/7?

LINDA BSTRADA

T HY FERGUSON

TBANO._( (042450 9
ATTORNEY AT LAW

1122 ORLEANS STREET
BEAUMONT, TEXAS 77701
TEL: 409-832-9900

FAX: 409-838-6337

RDIAN AD LITEM

Vil

TBANO._[ 94 24 76V

BERRY & THOMPSON L.L.P.
2727 ALLEN PARKWAY SUITE 800
HOUSTON, TEXAS 77019

TEL: 713-520-2500

FAX: 713-520-2525

/JOEL C. THOMRESON

ATTORNEY FOR PLAINTIFF
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK
Plaintiff

vs. : No. 00-328-CD

CLIFFORD COX; LINDA ESTRADA, :
individually and as next friend
(ANF) of Clifford Cox, and
SOUTHWEST GUARANTY TRUST CO.,N.A.
Defendants

ORDER DIRECTING NOTICE TO INTERESTED PERSONS
IN THE MATTER OF CLIFFORD COX, AN ALLEGED INCAPACITATED PERSON

AND NOW, this o)&dﬂv\‘ogﬁg\\ . 2000, the court having reviewed
the pleadings filed in this matter and Plaintiff’s Petition for the
Appointment of a Guardian ad Litem for Clifford Cox, an alleged
incapacitated person, and it appearing to the court that the
defendant, Clifford Cox, may be incapacitated to the extent that he
is and/or may be unable to deal with his personal affairs, his
business affairs, and other economic matters relating to this case,
and is in further need of representation in these matters by a
Guardian ad Litem to be appointed by the court, IT IS HEREBY
ORDERED that said Clifford Cox or those acting for him or on his
behalf shall seek the appointment of a Guardian ad Litem on or
before May 4, 2000, or shall answer this petition and appear at the
hearing scheduled in this matter to show cause why the court should

not appoint John R. Ryan, Esquire, as his Guardian ad Litem, as

FILED

APR 2 0 2000

William A. Shaw
Prothonotary

requested in plaintiff’s petition.




IT IS FURTHER ORDERED that notice of this hearing shall be

given to the following persons by the attorney for plaintiff:

Clifford Cox Linda Estrada

Clearfield County Prison P. O. Box 705

410 21st Street Santa Fe, Texas, 77517
Clearfield, Pa., 16830

Linda Estrada Paul Cherry, Esq.

1003 Pirtle Street District Attorney

Apt. #3 Clearfield County Courthouse
La Marque, TX 77568 Clearfield, Pa., 16830

Southwest Guaranty Trust Co. N.A.
c/o Mark Weaver

211Y% Locust Street

Clearfield, Pa., 16830

Mr. Brady Whitaker

Southwest Guaranty Trust Co., N.A.
10411 Westheimer Road

Suite 200

Houston, Texas, 77042

Steven P. Passarello, Esqg

1216 Pleasant Valley Boulevard

Altoona, Pa., 16603

Samuel Lombardo, Warden

Clearfield County Prison

410 21st Street

Clearfield, Pa., 16830

Attorney for plaintiff shall file with this Court, before the
scheduled hearing date, an affidavit indicating service of the
notice on the above named individuals and/or corporations

by mail, personal service or by other means appropriate under the

Pennsylvania Rules of Civi




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK :
Plaintiff

vs. : No. 00-328-CD

CLIFFORD COX; LINDA ESTRADA,
individually and as next friend
(ANF) of Clifford Cox, and
SOUTHWEST GUARANTY TRUST CO.,N.A. :

AFFIDAVIT OF SERVICE OF PETITION/NOTICE TO INTERESTED PERSONS

JOHN R. CARFLEY, ESQUIRE, being duly sworn according to law,
deposes and says that he is the attorney for plaintiff in this
action and that pursuant to the order of Court dated April 20,
2000, he caused to be mailed and/or delivered by personal service
as indicated below, copies of the petition/notice/rule returnable,
to the following persons designated in the Order:

Clifford Cox (Hand delivered on 4/20/00 by

Clearfield County Prison David Carfley)

410 21st Street

Clearfield, Pa., 16830

Linda Estrada (Mailed Priority Mail on 4/20/00)

P. O. Box 705

Santa Fe, Texas, 77517

Linda Egtrada (Mailed Priority Mail on 4/20/00)

1003 Pirtle Street

Apt. #3
La Marque, TX 77568

FILED

APR 2 4 2000

William A. Shaw
1 Prothonotary
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Southwest Guaranty Trust Co. N.A.
c/o Mark Weaver (Hand delivered -4/20/00

211% Locust Street by David Carfley)
Clearfield, Pa., 16830

Mr. Brady Whitaker (Mailed Priority Mail on 4/20/00)
Southwest Guaranty Trust Co., N.A.

10411 Westheimer Road

Suite 200

Houston, Texas, 77042

Steven P. Passarello, Esq (Mailed Priority Mail on 4/20/00)
1216 Pleasant Valley Boulevard
Altoona, Pa., 16603

Samuel Lumbardo, Warden (Hand delivered - 4/20/00 by
Clearfield County Prison David Carfley)

410 21st Street

Clearfield, Pa., 16830

Paul Cherry, Esquire (Hand delivered - 4/20/00 by
District Attorney David Carfley)

Clearfield County Courthouse

Clearfield, Pa., 16830

Philipsburg, Pa., 16866
(814) 342-5581

YA

David C Y
P. O. Box 249
Philipsburg, Pa., 16866

p

Dated: April 24, 2000
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually :

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK :
Plaintiff

vs. : No. 00-328-CD

CLIFFORD COX; LINDA ESTRADA, : Jury Trial Demanded
individually and as next friend
(ANF) of Clifford Cox, and
SOUTHWEST GUARANTY TRUST CO.,N.A.
Defendants

TO: Linda Estrada, Ind.
and ANF
P. O. Box 705
Santa Fe, TX 77517

and Linda Estrada, Ind.

and ANF
1003 Pirtle Street
Apt. #3

La Marque, TX 77568
IMPORTANT NOTICE

YOU ARE IN DEFAULT BECAUSE YOU HAVE FAILED TO ENTER A WRITTEN
APPEARANCE PERSONALLY OR BY ATTORNEY AND FILE IN WRITING WITH THE
COURT YOUR DEFENSES OR OBJECTIONS TO THE CLAIMS SET FORTH AGAINST
YOU. UNLESS YOU ACT WITHIN TEN (10) DAYS FROM THE DATE OF THIS
NOTICE, A JUDGMENT MAY BE ENTERED AGAINST YOU WITHOUT A HEARING AND
YOU MAY LOSE YOUR PROPERTY OR OTHER IMPORTANT RIGHTS. YOU SHOULD
TAKE THIS NOTICE TO A LAWYER AT ONCE. IF YOU DO NOT HAVE A LAWYER
OR CANNOT AFFORD ONE, GO TO OR TELEPHONE THE FOLLOWING OFFICE TO
FIND OUT WHERE YOU CAN GET LEGAL HELP.

COURT ADMINISTRATOR’S OFFICE
CLEARFIELD COUNTY COURTHOUSE
CLEARFIELD, PA., 16830

(814) 765-2641

P. O. Box 249

Philipsburg, ®a., 16866
Attorney for Plaigti
Dated: April 25, 2000 ﬁtiED
1 APR 2 5 2000
William A. Shaw

Prothonotary
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CERTIFICATE OF SERVICE

I hereby verify that a true and correct copy of the within
document was served upon the following party at the following
address on April 25, 2000, by ordinary mail, first class, postage
prepaid.

Linda Estrada

P. 0. Box 705

Santa Fe, TX 77517
and Linda Estrada

1003 Pirtle Street

Apt. #3
La Marque, TX 77568

Philipsburg, Pa., 716866
Attorney for Plaintiff



FILED, "y
APR 2 5 %00 G bn%

William A. Shaw m«@

Prothonotary



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANTIA

KAY CHURNER, individually :

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK
Plaintiff

o

vs. : No. 00-328-CD

CLIFFORD COX; LINDA ESTRADA,
individually and as next friend
(ANF) of Clifford Cox, and
SOUTHWEST GUARANTY TRUST CO.,N.A. :
Defendants :

ORDER DETERMINING DEFENDANT’S MENTAL CAPACITY AND
APPOINTING GUARDIAN AD LITEM ON HIS BEHALF

AND NOW, this ffhxa L/ , 2000, it appearing that
CLIFFORD COX, the defendant in this action, is incapacitated and as
a result thereof is unable to manage his business affairs and
financial resources and/or protect himself and his estate from his
own improvident acts, IT IS.ORDERED that JOHN R. RYAN, ESQUIRE, of
221 East Market Street, Clearfield, Pennsylvania, is hereby
appointed guardian ad litem for him in this action.

IT IS FURTHER ORDERED that the caption of this action is
amended to read KAY CHURNER, individually and as Executrix of the
Estate of JOHN DIMMICK v. CLIFFORD COX, an incompetent, by John R.
Ryan, Esquire, his Guardian ad litem, LINDA ESTRATA, individually
and as next friend (ANF) of Clifford Cox, and SOUTHWEST GUARANTY

TRUST CO., N.A., Defendants.

Y E COURT:

- FUTD
NP

MAY 04 2000

William A, Shay
Prothonotary

26



ANVETITEN o A aaw
Freinonotary




S
(S

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually :

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK
Plaintiff

vs.

No. 00-328-CD

CLIFFORD COX, an incompetent
by JOHN R. RYAN, ESQUIRE, his
Guardian ad Litem, LINDA ESTRADA, : Jury Trial Demanded
individually and as next friend
(ANF) of Clifford Cox, and
SOUTHWEST GUARANTY TRUST CO.,N.A.
Defendants

e

PRAECIPE FOR ENTRY OF DEFAULT OF JUDGMENT
TO THE PROTHONOTARY:

PURSUANT to Rule 237.1 and 1037 (b) of the Pennsylvania Rules
of Civil Procedure please enter judgment of default in favor of
plaintiff, Kay Churner, individually and as Executrix of the Estate
of John Dimmick and against defendant, Linda Estrada, individually
and as next friend (ANF) of Clifford Cox, for her failure to plead
to the complaint in this action within the required time.

The complaint contains a notice to defend within twenty days
from the date of service thereof. Defendant was served with the
complaint on the 3rd day of April, 2000; her answer was due to be
filed on April 23, 2000.

Attached as Exhibit "A" is a copy of Plaintiff’s written
Notice of Intention to File Praecipe for Entry of Default Judgment
which I certify was mailed by regular mail to the defendant at her

last known address on April 25, 2000, which is at least ten days

FILED
! BAY 0 9 2000

William A. Shaw
Prothonotary

prior to the filing of this Praecipe.



JUDGMENT shall be entered on liability only as provided by the
Rules of Civil Procedure; Damages herein shall be assessed at time

of trial.

R. Ca
. 0. Box 249
Philipsburg, -
Attorney for Plaintiff

Dated: May 5, 2000




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually :
and as EXECUTRIX OF THE
ESTATE OF JOHN DIMMICK :
Plaintiff
vs. : No. 00-328-CD
CLIFFORD COX; LINDA ESTRADA, : Jury Trial Demanded

individually and as next friend

(ANF) of Clifford Cox, and

SOUTHWEST GUARANTY TRUST .CO.,N.A.
Defendants

TO: Linda Estrada, Ind.
and ANF
P. 0. Box 705 N
Santa Fe, TX 77517

and Linda Estrada, Ind.
and ANF
1003 Pirtle Street
Apt. #3
La Marque, TX 77568

IMPORTANT NOTICE

YOU ARE IN DEFAULT BECAUSE YOU HAVE FAILED TO ENTER A WRITTEN
APPEARANCE PERSONALLY OR BY ATTORNEY AND FILE IN WRITING WITH THE
COURT YOUR DEFENSES OR OBJECTIONS TO THE CLAIMS SET FORTH AGAINST
YOU. UNLESS YOU ACT WITHIN TEN (10) DAYS FROM THE DATE OF THIS
NOTICE, A JUDGMENT MAY BE ENTERED AGAINST YOU WITHOUT A HEARING AND
YOU MAY LOSE YOUR PROPERTY OR OTHER IMPORTANT RIGHTS. YOU SHOULD
TAKE THIS NOTICE TO A LAWYER AT ONCE. IF YOU DO NOT HAVE A LAWYER
OR CANNOT AFFORD ONE, GO TO OR TELEPHONE THE FOLLOWING OFFICE TO
FIND OUT WHERE YOU CAN GET LEGAL HELP.

COURT ADMINISTRATOR’S OFFICE
CLEARFIELD COUNTY COURTHOUSE
CLEARFIELD, PA., 16830

(814) 765-2641

Philipsburg, ., legee6

Attorney for RlAbPLehF inistoveatue
and atteated coov of the eriginal

Dated: April 25, 2000 statement fhed in ¥is casse.

1 APR 25 2000

Attest. L JL‘-« / %

Prothonotary




CERTIFICATE OF SERVICE
I hereby verify that a true and correct copy of the within
document was served upon the following party at the following
address on April 25, 2000, by ordinary mail, first class, postage

prepaid.

) Linda Estrada
P. 0. Box 705
Santa Fe, TX 77517

and Linda Estrada
1003 Pirtle Street _
Apt. #3
La Marque, TX 77568

Philipsburg, Pa., 716866
Attorney for Plaintiff




NOTICE OF ENTRY OF DEFAULT JUDGMENT

OFFICE OF THE PROTHONOTARY
COURT OF COMMON PLEAS

OF CLEARFIELD COUNTY
CLEARFIELD, PA 16830

TO: LINDA ESTRADA and
P.O. BOX 705
SANTA FE, TX 77517

LINDA ESTRADA

1003 Pirtle Street
Apt. #3

La Marque, TX 77568

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK
Plaintiff

vs.

CLIFFORD COX, an incompetent

by JOHN R. RYAN, ESQUIRE, his

Guardian ad Litem, LINDA ESTRADA,

individually and as next friend

(ANF) of Clifford Cox, and

SOUTHWEST GUARANTY TRUST CO.,N.A.
Defendants

LTy

NOTICE

No. 00-328-CD

Jury Trial Demanded

Pursuant to Pa. R.C.F. 236, you are hereby notified that

a JUDGMENT BY DEFAULT has been entered against you in the above

proceeding, on May 9, 2000.

JUDGMENT shall be entered on liability only as provided by the

Rules of Civil Procedure; Damages herein shall be assessed at time

of trial.

Dated:

PROTHONOTARY



Lap over marein

MARK S. WEAVER
ATTORNEY AT LAW
211Y% EAST LOCUST STREET
P.0. BOX 170
CLEARFIELD, PA 16830

COMMERDIAL PRWITING DD., OLEARFITLD, PR




of ime was bmited for the spccific pumose of filing an answer anlv nar did 1 undarctand 1ha

IN TI{E COURT OF COMMON PLEAS OF CILEARF(ELD COUNTY, PENNSYLVAN!A

KAY CHURNER, individually

and us EXECUTRIX OF THE

ESTATE. OF JOHN DIMMICK,
Plaimtilf

vs. . No.00-328-CD

CLIFFORD COX; LINDA ESTRADA,

individually and as next friend

(ANYF) of Clifford Cox, and

SOUTHWEST GUARANTY TRUST CO., N.A.,
Defendants

AFEIDAVIT IN SUPPORT QF THE DEFKNDANT

SOUTHWEST GUARANTY TRUST CO.'S BRIEFR
STATE OF TEXAS
SS:

COUNTY OF _ HARIS

Personally appeared before me the undersigacd, S. Brady Whitaker, Esquire, who buing
duly sworn according 10 law deposes and states as follows:

1. Tam an attorncy duly licensed to practice Jaw within the Stale of Texas.

2. In my capacity as trast counsel for Southwest Guaranty Trust Co., N.A. (now
Southwest Guaranty Court Trust, hercinafier “Southiwest”), { received service of Plaintiff's
Complaint liled in the above maiter on March 20, 2000.

3. Acling in the above capacity, f contacted Plaintif®s counsel, Jobn R, Carfley, Esquire
by telephonc on or about March 21, 2000, After a discussion yeparding the wnderlying merils of
the above malter, Plaintiff®s counsel assured me that a default judgment would not be entored so
thiat Southwest could obtain local counscl to file a responsive pleading whicly seLs lodth
Southwest’s position to Plaintif"s complaint.

4. Duting the above conversation, Plaintiff's counse) never indicated that the cxtension

FiLED
MEAY 1 5 2000

William A. Shaw
Prothonotary
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IN TL{E COURT OF COMMON PLEAS OF CT.EARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually

and as EXECUTRIX QF THE

ESTATE OF JOHN DIMMICK,
Plamtilf

vs. . No.00-328-CD

CLIFFORD COX; LINDA ESTRADA,

mdividually and as next fricnd :

(ANI) ol Clifford Cox, and :

SOUTHWEST GUARANTY TRUST CO., N.A.,
Defendants

ATFFIDAVIT IN SUPPORT QF THE DEFENDANT
SOUTHWEST GUARANTY TRUST €O.'S BRIEFR

STATE OF TEXAS
SS:
COUNTY OF _HARIS

Personally appeared before me the undersigned, S, Brady Whitaker, Esquire, who buing
duly sworn according to law deposes and states as follows:

L. Tam an attorey duly licensed to practice Yaw within the Stale of Texas.

2. In my capacity as trust counsel for Souihwest Guaranty Trust Co., N.A. (now
Southwest Guaranty Court Trust, hercinafier “Southwest”), [ received service of Plaintiff's
Complaint filed in the above matter on March 20, 2000.

3. Acting in the ahove capacity, I contacted Plaintifl”s counscl, Jobn R, Cacfley, Esquire
by telephonc on or about March 21, 2000, Atter a discussion regarding the underlying merils of
the above matter, Plaintiff’s counsel assured me that a default judgment would not be entarcd so
that Southwest could obtain local counscl to file a responsive pleading which sets lorih
Southwest’s position to Plaintiff”s complaint,

4. Duting the above conversation, Plaintiff's counsel never indicated that the cxtension

] e
Sil=
& d L{,(t,"ﬂ

[ SR

FRaY'1 5 2000

Wiiiam A. Shaw
Prothonotary
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of ime was linited for the specific piposce of filing an answer only nor did 1 undcistand the
cxtension to be limited for the above purpose. Indeed, the letter received from Plaintiff's connsel
dited March 21, 2000 indicated that the extension of time was for the purpose of filing un
answer “which scts forth the position of Southwest Guaranty in this matrer.” ;él'/“”’"
3/28/00

5. Trecetved Plaintiff's Petition for Preliminary Injunction on ox ahone _ togetl.ce
with a letter dated Mavch 23, 2000 from Plaintiffs counsel. The above letter advised that a
hearing an the above petition was scheduled for April 5, 2000. g M

3/29/00

6. 1spoke with Plaintiff’s counscl on or _ahout regarding the rescheduling of the
above heating. As a result, the hearing was rescheduled and Plaintiff's counsel sent a
confirmation letter to me on April 6, 2000. Said lelter also confirmed our conversations tha: |
was in the process of retaining local counscl for the purpose of appearing and Jelending aguinst
Plaintiff's complaint. Once again, Plaintiff*s counsel ncver stated that the extension of time
granted to Southwest was for the limited puspose of filing an answer nor did 1 interpret our
discussion 1o limit Southwest in any way.

7. After speaking with Mark S, Weaver, Esquire on April 3, 2000 regasding local
representation in the above matter, I sent the pleadings served on Southwest and relaied
correspondence to Atlorney Weaver by overnight maail on the same date. 1t was my specific

intention that Attorney Weaver prepare and file an appropriate written response to Plaintiff's

complaint without limitation to {filing an answer only,

jﬁfﬁéle)itaker
rust Counsel for

Southwest Guaranty Court Trust




T s SRR RE i e T e

ACKNOWLEDGMENT

State of Texas

County of _Harris

This document was sworn to and acknowledged before me on May 15, 2000
(date) by S. Brady Whitaker

Trust Counsel for

Soutwest Guaranty Court . Trust

GLORIA HESS
MY COMMISSION EXPIRES
March 24,

Woe dss

Notary Public in and for the State of Texas
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MARK S. WEAVER
ATTORNEY AT LAW
211% EAST LOCUST STREET
P.0. BOX 170
CLEARFIELD, PA 16830

CONNEROML PRINTING 00, OLEARFIELD, PA




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

KAY CHURNER, individually
and as EXECUTRIX OF THE ESTATE
OF JOHN DIMMICK,
Plaintiff
Vs. No. 00-328-CD
CLIFFORD COX; LINDA ESTRADA,
individually and as next friend (ANF) of
Clifford Cox, and SOUTHWEST

GUARANTY TRUST CO., N.A,,
Defendants

AFFIDAVIT IN SUPPORT OF DEFENDANT SOUTHWEST
GUARANTY TRUST CO., N.A.’S BRIEF

COMMONWEALTH OF PENNSYLVANIA
COUNTY OF CLEARFIELD L

Personally appeared before appeared before me the undersigned, Mark S. Weaver, Esquire,
who being duly sworn according to law deposes and states as follows:

1. I am an attorney duly licensed to practice law within the Commonwealth of
Pennsylvania.

2. In my capacity as an attorney I was retained by Southwest Guaranty Trust Co., N.A.
for representation in the above matter on or about April 4, 2000.

3. On or about April 6, 2000, I telephoned plaintiff’s counsel, John R. Carfley, Esquire,

to advise him of my retention as local counsel.

‘Mﬂ h L Lo g/
WAY 15 2,

Wil A. Stia
Prothonotary



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

KAY CHURNER, individually
and as EXECUTRIX OF THE ESTATE
OF JOHN DIMMICK,

Plaintiff

VSs. : No. 00-328-CD

CLIFFORD COX; LINDA ESTRADA,
individually and as next friend (ANF) of
Clifford Cox, and SOUTHWEST
GUARANTY TRUST CO.,N.A.,
Defendants

AFFIDAVIT IN SUPPORT OF DEFENDANT SOUTHWEST
GUARANTY TRUST CO., N.A.’S BRIEF

COMMONWEALTH OF PENNSYLVANIA
. §§
COUNTY OF CLEARFIELD

Personally appeared before appeared before me the undersigned, Mark S. Weaver, Esquire,

who being duly sworn according to law deposes and states as follows:

L. I am an attorney duly licensed to practice law within the Commonwealth of
Pennsylvania.
2. In my capacity as an attorney I was retained by Southwest Guaranty Trust Co., N.A.

for representation in the above matter on or about April 4, 2000.
3. On or about April 6, 2000, I telephoned plaintiff’s counsel, John R. Carfley, Esquire,

to advise him of my retention as local counsel.

FLED

MAY 1 5 2000
iwiligrii A. SHaW
Prothonotary



4. As a result of the above conversation, I was under the impression that an agreement
was reached regarding an extension of time for filing a written response on behalf of my client. I
was not aware of any restriction placed upon the extension by Plaintiff’s counsel. I confirmed the
above conversation in writing to plaintiff’s counsel by letter dated April 10, 2000 which contained
my understanding of the extension of time afforded to my client. A true and correct copy of the
above letter dated April 10, 2000 is attached hereto as Exhibit “A”.

5. On or about April 13, 2000, plaintiff’s counsel placed a telephone call to me to
discuss the hearing on plaintiff’s petition for preliminary injunction on April 17, 2000. During the
above conversation, I advised plaintiff’s counsel that I would be filing Preliminary Objections on
behalf of my client. Plaintiff's counsel advised me for the first time that the extension of time
granted was for the specific purpose of filing an answer only. I disagreed with the above
interpretation of the extension of time and proceeded to file a Preliminary Objection on behalf of my
client with the Court directly thereafter.

6. On the same day following the above conversation, Plaintiff’s counsel forwarded by

facsimile a ten day notice of intent to take a default judgment for failure to plead.

Mark S/ Weaver, I}.squire

Swom A}S’ and subscribeg{ before me this
S dayof NG , 2000.

Jalio

N(; ia_[ Y UUTT
ROTARIAL SEAL
STEPHANIE L. LUZIER, NOTARY PUBLIC ol
CLEARFIELD BORO,, CLEARFIELD CO0., PA.
MY COMMISSION EXPIRES SEPT. 16, 7007




MARK S. WEAVER

Attorney at Law
211 Y2 East Locust Street Please respond
pond to: 1315 South All
E.O. ?ox 170 [ X Cleardficld Suit 38; o St
Cleadield, PA 16830 tate

[ ] State College

State College, PA 16801
(814) 768-9696

(814) 768-7605 facsimile

. (814) 234.468)
e-mail: atlymsw(@penn.com (814) 2375752 facsimile

April 10, 2000

John R. Carfley, Esquire
P.O. Box 249

222 Presqueisle Street
Philipsburg, PA 16866

Re:  Kay Chumer, et al. vs. Clifford Cox, et al.
No. 00-328-CD

Dear John:

I write to confirm our telephone conversation on April 6, 2000 regarding the above
matter.

I indicated that I would be entering my appearance as local counsel for Southwest
Guaranty Trust Company which is the court appointed trustee for Clifford Cox. Thank you for
the extension of time to file an Answer to the Complaint which you filed on March 15, 2000. 1
will file a written response before the hearing on the Petition for Preliminary Injunction which
you indicated was rescheduled for April 17, 2000.

If you should have any questions regarding the above matter, please do not hesitate to
contact me. Thank you again for your courtesies and considerations.

Very truly yours,

Mark S. Wéaver
MSWr/slh

cc: S. Brady Whitaker, Esquire

EXHIBIT "A"
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MARK S. WEAVER
ATTORNEY AT LAW

211% EAST LOCUST
P.0. BOX 170

STREET

CLEARFIELD, PA 16830

CONEENGIAL FRINTING 0., DLEARFIILD, PA




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

KAY CHURNER, individually and as
EXECUTRIX OF THE ESTATE OF
JOHN DIMMICK,

Plaintiff

VS.

CLIFFORD COX, LINDA ESTRADA,
individually and as next friend (ANF) of
Clifford Cox, and SOUTHWEST
GUARANTY TRUST CO.,N.A,,
Defendants

SILED

MAY 1§ 2000

William A. Shaw
Prothonotaty

No. 00-328-CD

Type of Case: CIVIL

Type of Pleading:
CERTIFICATE OF SERVICE

Filed on Behalf of:
DEFENDANT, SOUTHWEST GUARANTY
TRUST CO., N.A.

Counsel of Record for
DEFENDANT, SOUTHWEST GUARANTY
TRUST CO., N.A.:

Mark S. Weaver, Esq.
PA Supreme Court No. 63044

P.O.Box 170

211 % East Locust Street
Clearfield, PA 16830
(814) 768-9696



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
KAY CHURNER, individually and as
EXECUTRIX OF THE ESTATE OF
JOHN DIMMICK,
Plaintiff
No. 00-328-CD

VS.

CLIFFORD COX, LINDA ESTRADA,
individually and as next friend (ANF) of
Clifford Cox, and SOUTHWEST
GUARANTY TRUST CO.,N.A,,
Defendants

~ILED
MAY U § 2000

William A. Shaw
Prothonotaty

Type of Case: CIVIL

Type of Pleading:
CERTIFICATE OF SERVICE

Filed on Behalf of:
DEFENDANT, SOUTHWEST GUARANTY
TRUST CO., N.A.

Counsel of Record for
DEFENDANT, SOUTHWEST GUARANTY
TRUST CO.,N.A.:

Mark S. Weaver, Esq.
PA Supreme Court No. 63044

P.0.Box 170

211 % East Locust Street
Clearfield, PA 16830
(814) 768-9696



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

KAY CHURNER, individually
and as EXECUTRIX OF THE ESTATE
OF JOHN DIMMICK,

Plaintiff
Vs. : No. 00-328-CD
CLIFFORD COX; LINDA ESTRADA,
individually and as next friend (ANF) of
Clifford Cox, and SOUTHWEST
GUARANTY TRUST CO,, N.A,,

Defendants

CERTIFICATE OF SERVICE
I, Mark S. Weaver, Esquire, attorney for the Defendant, Southwest Guaranty Trust Co., N.A,

hereby certify that I sent a copy of the Brief In Support of Preliminary Objection to Plaintiff’s
Complaint Filed By Defendant Southwest Guaranty Trust Co., N.A. together with certified copies
of the Affidavit in Support of the Defendant’s Brief by S. Brady Whitaker, Esquire and Mark S.

Weaver, Esquire upon the following individuals on May 15, 2000 by U.S. First Class Mail, as

follows:
John R. Carfley, Esquire S. Brady Whitaker, Esquire
222 Presqueisle Street Southwest Guaranty Court Trust
Philipsburg, PA 16866 10411 Westheimer, Suite 200

Houston, TX 77084

Date: g -0 By: Mb%/

Mark é Wea{/er, Esquire

Attorney for Southwest Guaranty Trust
Company, N.A.

L.D. 63044

P.O.Box 170

Clearfield, PA 16830

(814) 768-9696
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IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION
No. 00 - 328 - CD

KAY CHURNER, INDIVIDUALLY AND
AS EXECUTRIX OF THE ESTATE OF
JOHN DIMMICK,

PLAINTIFF

vs.

CLIFFORD COX, LINDA ESTRADA,
INDIVIDUALLY AND AS NEXT FRIEND
(AND) OF CLIFFORD COX, AND
SOUTHWEST GUARANTY TRUST CO.,
N.A. DEFENDANTS

PETITION FOR TRANSFER OF TRUST
ASSETS FILED ON BEHALF OF
DEFENDANT, CLIFFORD COX

:

. haw
faw A S
wzm.«o..:asoaa

FUED.'S

%nS

COLAVECCHI
RYAN & COLAVECCHI

ATTORNEYS AT LAW
221 EAST MARKET STREET
{ACROSS FROM COURTHOUSE)
P, 0. BOX 131
CLEARFIELD, PA 16830




LAW OFFICES OF
COLAVECCHI
RYAN & COLAVECCHI

221 E. MARKET ST.
(ACROSS FROM
COURTHOUSE)

P. 0. BOX 131
CLEARFIELD, PA

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, Individually and as
Executrix of the Estate of John
Dimmick,

Plaintiff

vs.

CLIFFORD COX, LINDA ESTRADA,
Individually and as next friend
(ANF) of Clifford Cox, and
Southwest Guaranty Trust Co., N.A.,
Defendants

CIVIL DIVISION

No. 00 - 328 - CD
PETITION FOR TRANSFER
OF TRUST ASSETS FILED
ON BEHALF OF DEFENDANT,
CLIFFORD COX

Filed on behalf of:
DEFENDANT, CLIFFORD COX

Counsel of Record
For Said Party:

JOHN R. RYAN, ESQUIRE
PA I.D. 38739

COLAVECCHI RYAN &
COLAVECCHI

221 East Market Street
P.0O. Box 131
Clearfield, PA 16830

814/765-1566

FILZO
AUG O 4 2000

William A. Shaw -
Prothonotary




LAW OFFICES OF
COLAVECCHI
RYAN & COLAVECCH!

221 E. MARKET ST.
(ACRQSS FROM
COURTHOUSE)

P. 0. BOX 131
CLEARFIELD, PA

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION

KAY CHURNER, Individually and as
Executrix of the Estate of John
Dimmick,
Plaintiff

vs. : No. 00 - 328 - CD
CLIFFORD COX, LINDA ESTRADA,
Individually and as next friend
(ANF) of Clifford Cox, and

Southwest Guaranty Trust Co., N.A.,:
Defendants

PETITION FOR TRANSFER OF TRUST ASSETS
FILED ON BEHALF OF DEFENDANT, CLIFFORD COX

NOW COMES, John R. Ryan, Esguire, Guardian Ad Litem for
Clifford Cox, Defendant above named, and petitions the Honorable
Court as follows:

1. Your Petitioner, John R. Ryan, Esquire, is the Guardian
Ad Litem for Clifford Cox, Defendant above named, having been
appointed Guardian Ad Litem by Order of this Court dated May 4,
2000.

2. As a result of a personal injury settlement received by
the Defendant, Clifford Cox, in the State of Texas, a Trust Fund

was established with Southwest Guaranty Trust Co., N.A. as Trustee.




LAW OFFICES OF
COLAVECCHI
RYAN & COLAVECCHI

221 E. MARKET ST.
{(ACROSS FROM
COURTHOUSE)

P. 0. BOX 131
CLEARFIELD, PA

3. Clifford Cox is a r=sident of the Commonwealth of
Pennsylvania and is believed to b= presentlv a patient at the State
Mental Fezlth Facility in Warren, Pennsylvania. Said Clifford Cox
has recently been adjudicated ir.competent to stand trial arising
from a c¢riminal prosecution filed in Clearfield County,
Pennsylvania.

4. It is believed and therefore averred that Clifford Cox,
at least for the foreseeable futuvre, will r=main a resident of the
Commonwealth of Pennsylvania.

5. Your Petitioner believes it would oe in the best interest
and permanent welfare of Cl:fford Cox to have the trust assets
which presently are situated in the State of Texas transferred to
the Comronwealth of Pennsylvaniz in light of Mr. Cox’ residence
being in Clearfield County, Penneylvania and due to the litigation
filed nere in Clearfield County to the above term and number and
also to Numoder 99-825-CD.

6. Your Petitioner has obtained the consent of County
Naticnal Bank to act as Trustee should the trust assets be
transferred to Clearfield County, Pennsylvania. Attached hereto
as Exhikit “A” is a true and correct copy cf the consent executed
by Dcnald E. Shawley, Vice President and Trust Officer of County
Naticnel Bank, confirming that the bank has agreed to serve as
Trustee of the trust assets held for the benefit of Clifford Cox.

2




LAW OFFICES OF
COLAVECCHI
RYAN & COLAVECCH!
221 E. MARKET ST.
(ACROSS FROM
COURTHOUSE)

P. 0. BOX 131
CLEARFIELD, PA

3. Clifford Cox 1is a resident of the Commonwealth of
Pennsylvania and is believed to be presently a patient at the State
Mental Health Facility in Warren, Pennsylvania. Said Clifford Cox
has recently been adjudicated incompetent to stand trial arising
from a criminal ©prosecution filed in Clearfield County,
Pennsylvania.

4. It is believed and therefore averred that Clifford Cox,
at least for the foreseeable future, will remain a resident of the
Commonwealth of Pennsylvania.

5. Your Petitioner believes it would be in the best interest
and permanent welfare of Clifford Cox to have the trust assets
which presently are situated in the State of Texas transferred to
the Commonwealth of Pennsylvania in light of Mr. Cox’ residence
being in Clearfield County, Pennsylvania and due to the litigation
filed here in Clearfield County to the above term and number and
also to Number 99-825-CD.

6. Your Petitioner has obtained the consent of County
National Bank to act as Trustee should the trust assets be
transferred to Clearfield County, Pennsylvania. Attached hereto
as Exhibit “A” 1is a true and correct copy of the consent executed
by Donald E. Shawley, Vice President and Trust Officer of County
National Bank, confirming that the bank has agreed to serve as
Trustee of the trust assets held for the benefit of Clifford Cox.

2




WHEREFORE, Petitioner respectfully requests that this Court
issue an Order directing that the assets of the trust currently
held by Southwest Guaranty Trust Co., N.A. in Texas be transferred
to a trust to be established with County National Bank of
Clearfield, Pennsylvania, acting as Trustee, subject to such terms

and conditions as the Court believes appropriate for the benefit

of Clifford Cox.

Respectfully submitted:

JOBX R. RYZN, ESQUIRE
Guardian Ad Litem for
Clifford Cox, Defendant

LAW OFFICES OF
COLAVECCHI
RYAN & COLAVECCH!

221 E. MARKET ST.
{(ACROSS FROM
COURTHOUSE) 3

P. 0. BOX 131
CLEARFIELD, PA




LAW OFFICES OF
COLAVECCHI

RYAN & COLAVECCHI

221 E. MARKET ST.

(ACROSS FROM
COURTHOUSE)

P. 0. BOX 131
CLEARFIELD, PA

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION

KAY CHURNER, Individually and as
Executrix of the Estate of John
Dimmick,

PlaintZff

VS. : No. 00 - 328 - CD
CLIFFORD COX, LINDA ESTRADA,
Individually and as next friend
(ANF) of Clifford Cox, and

Southwest Guaranty Trust Co., N.A_,:
Defendants

CONSENT TO BE APPOINTED AS TRUSTEE

Donald E. Shawley, Vice President and Trust Officer of County
National Bank, being duly sworn according to law, deposes and says
that County National Bank agrees to serve as Trustee for the trust

created for the benefit of Clifford Cox, the Defendant herein.

Bank

1-34-00

DATE




LAW OFFICES OF
COLAVECCHI
RYAN & COLAVECCH!

221 E. MARKET ST.
(ACROSS FROM
COURTHOUSE)

P. 0. BOX 131
CLEARFIELD, PA

COMMONWEALTH OF PENNSYLVANIA
SS.
COUNTY OF

On this the éi/ +A day of {b{ //[/ , 2000,

before me, the undersigned officer, personally appeared DONALD E.
SHAWLEY, who acknowledged himself to be Vice President and Trust
Officer of County National Bank, and that he as such Vice President
and Trust Officer, being authorized to do so, executed the
foregoing instrument for the purpose therein contained by signing
the name of the corporation by himself as Vice President and Trust
Officer..

IN WITNESS WHEREOQOF, I hereunto set my hand and official seal.

Notarial Seal
(SEAL) _M.ltmmas_unmé_emm_—
Clearfield Boro, Ciearfleld County
My Comivission Expires Mar, 21, 2¢ i
Member, "=y i\ wanie 3 s500alion & Nutie .




e
=

Lap over marein

IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNA.
CIVIL DIVISION
No. 00 - 328 - CD

KAY CHURNER, Individually and
as Executrix fo the Estate of
John Dimmick,

Plaintiff

vSs.

CLIFFORD COX, LINDA ESTRADA,
Individually and as next friend
(ANF) of Clifford Cox, and

Southwest Guaranty Trust Co.,

N.A., Defendantg

RULE

FILED

AIG C3 Nmoc
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Prothonotary o
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COLAVECCHI
RYAN & CDLAVECGHI

ATTORNEYS AT LAW
221 EAST MARKET STREET
IACROSS FROM COURTHDUSE)
P. D. BOX 131
CLEARFIELD, PA 16830




LAW OFFICES OF
COLAVECCHI
RYAN & COLAVECCHI
221 E. MARKET ST.
(ACROSS FROM
COURTHOUSE)

P. 0. BOX 131
CLEARFIELD, PA

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, Individually and
as Executrix of the Estate of
John Dimmick,

Plaintiff

Vs.

CLIFFORD COX, LINDA ESTRADA,
Individually and as next friend
(ANF) of Clifford Cox, and
Southwest Guaranty Trust
Co., N.A.,

Defendants

FILED

AUG 0 2000

William A. Shaw
Prothonotary

CIVIL DIVISION

No. 00 - 328 - CD

RULE
Filed on Behalf of:
Defendant, CLIFFORD COX

Counsel of Record for This
Party:

JOHN R. RYAN, ESQUIRE
Pa. I.D. #38739

COLAVECCHI RYAN & COLAVECCHI
221 East Market Street

P. 0. Box 131

Clearfield, PA 16830

814/765-1566




LAW OFFICES OF
COLAVECCHI
RYAN & COLAVECCH!
221 E. MARKET ST.
{ACROSS FROM
COURTHOUSE)

P.0. BOX 131
CLEARFIELD, PA

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

KAY CHURNER, Individually and as
Executrix of the Estate of John : No. 00 - 328 - CD
Dimmick, :

Plaintiff

Vs.

CLIFFORD COX, LINDA ESTRADA,
Individually and as next friend
(ANF) of Clifford Cox, and :
Southwest Guaranty Trust Co., N.A.,:

Defendants:
RULE
o
AND NOW, this £ day of HL“305& p

2000, upon consideration of the foregoing Petition, it is Ordered
that Southwest Guaranty Trust Co., N.A., appear and show cause why
the relief requested therein should not be granted.

Rule made Returnable the CEQML day of

(f);jkdxﬁ/ , 2000, at o) .00 ¢Q .M., Clearfield County

Courthouse, Clearfield, Pennsylvania.




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually :
and as EXECUTRIX OF THE
ESTATE OF JOHN DIMMICK

Plaintiff

vs.

No. 00-328-CD

CLIFFORD COX, an incompetent
by John R. Ryan, Esquire, his
Guardian ad Litem, LINDA ESTRATA, : Jury Trial Demanded
individually and as next friend
(ANF) of Clifford Cox, and
SOUTHWEST GUARANTY TRUST CO., N.A.

Defendants :

PRAECIPE
TO THE PROTHONOTARY:

PLEASE Exemplify certified copies of the following documents
filed in the above captioned matter to the 58th Judicial District
Court of Jefferson County, Texas, to the attention of John S.
Appleman, Clerk, whose office is located at P. 0. Box 3307,
Beaumont, Texas, 77704, to be filed in Cause No. A-0157378, Linda
Estrada, anf of Clifford Cox et. al. vs. Bo-Mac Contractors, Inc.
et. al. These documents are:

1. Petition for the appointment of a guardian ad litem.

2. Order appointing guardian ad litem for Clifford Cox,

an incapacitated person.

okn R. Carflp4, i?i.
Attorney for/Plaitiff
P. O. Box 24¢%

Philipsburg, Pa., 16866
Dated: August 22, 2000

FILED

AUG 2 2 2000

o/ |30l

William A. Shaw 72
Prothonotary  **

ey

Cerr « Txwae.
ARQUR (P 4




AND CLERK OF COURTS

WILLIAM A, SHAW COUNTY DAVID S. AMMERMAN
PROTHONOTARY B SOLICITOR
AND 4
CLERK OF COURT X
JACQUELINE KENDRICK

/' \Q-Boxs49
CLYARFIELD J'ENNSYLVANIA 16830
Q7552641 Ext. 1330

DEPUTY PROTHONOTARY

AUGUST 22, 2000

JOHN S. APPLEMAN, CLERK

58" JUDICIAL DISTRICT COURT OF
JEFFERSON COUNTY, TX

P. 0. BOX 3307

BEAUMONT, TX 77704

DEAR MR. APPLEMAN:

ENCLOSED PLEASE FIND EXEMPLIFIED CERTIFIED COPIES OF THE
FOLLOWING:

A. PETITION FOR THE APPOINTMENT OF A GUARDIAN AD LITEM.

B. ORDER APPOINTING GUARDIAN AD LITEM FOR CLIFFORD COX,
AN INCAPACITATED PERSON

BOTH RECORDS PERTAIN TO CASE # 00-328-CD, KAY CHURNER, ETAL
VS CLIFFORD COX, ETAL, AND TO BE FILED IN CAUSE NO. A-0157378, LINDA
ESTRADA, ANF OF CLIFFORD COX ET.AL VS BO-MAC CONTRACTORS, INC.
ET.AL. : .

SINCERELY,

WILLIAM A. SHAW
PROTHONOTARY/CLERK OF COURTS

ENCLOSURES
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ATTESTATION
COMMONWEALTH OF PENNSYLVANIA )
) SS.
COUNTY OF CLEARFIELD )

I, John K. Reilly, Jr., President Judge of the Court of Common Pleas of
Clearfield County, in the Commonwealth of Pennsylvania, do hereby certify that
the said William A. Shaw, by whom the attached Petition of John R. Carfley,
Esq., for Appointment of Guardian Ad Litem for Defendant, Clifford Cox
and Order Determining Defendant's Mental Capacity and Appointing
Guardian Ad Litem on His Behalf was made, was, at the time of so making the
same, and is now the Prothonotary/Clerk of Court, duly commissioned and
qualified; to all whose acts as such, full faith and credit are and ought to be given,
as well as in courts of judicature as elsewhere; that the Seal thereto annexed is the
Seal of said Court; and that the said William A. Shaw is in due form of law, and
made by the proper officer.

Dated this 23™ day of

August, A.D. 2000 /s/JOHN K. REILLY, JR,

President Judge

COMMONWEALTH OF PENNSYLVANIA )
) SS:
COUNTY OF CLEARFIELD )

I, William A. Shaw, Prothonotary/Clerk of the Court of Common
Pleas, in and for said Court, do certify that the Honorable John K. Reilly, Jr.,
P.J., by whom the foregoing attestation was made, and who has thereunto
subscribed his name was, at the time of making thereof, and still is, President
Judge of the Court of Common Pleas, Clearfield County, duly commissioned and
qualified; to all whose acts as such, full faith and credit are and ought to be given,
as well in courts of judicature as elsewhere.

IN TESTIMONY WHEREOF, I have hereunto set my hand and affixed
the Seal of said Court, this 23" day of August, A.D., 2000.

$ [ ey

Prothonotary/Clerk of Courts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually :

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK :
Plaintiff

vs. No. 00-328-CD

CLIFFORD COX, an incapacitated
person, by John R. Ryan, Esquire,
Guardian ad Litem, LINDA ESTRATA, : Jury Trial Demanded
individually and as next friend

(ANF) of Clifford Cox, and : '
SOUTHWEST GUARANTY TRUST CO., N.A. F ; 1 ~
Defendants : 8 g ey
AUG 2 5
AFFIDAVIT ZUOU

Wiliam A, Sha
Prothonotar;vv

COMMONWEALTH O% PENNSYLVANIA
COUNTY OF CENTRE

Personally appeared Dbefore me the undersigned, John R.
Carfley, Esquire, who being duly sworn according to law deposes and
states as follows:

1. I am an attorney duly licensed to practice law in the
Commonwealth of Pennsylvania.

2. I currently represent the Estate of John Dimmick in
several matters including a personal injury suit claiming damages
under the Wrongful Death and Survival statutes which suit is filed
to No. 99-825-CD in the Court of Common Pleas of Clearfield County,
Pennsylvania, and a suit filed to No. 00-328-CD alleging a cause of
action under the Uniform Fraudulent Transfer Act.

3. A guardian ad litem has been appointed for the defendant,

1



Clifford Cox, in both of the above proceedings, that guardian being
John R. Ryan, Esquire, an attorney, duly licensed to practice law
in the Commonwealth of Pennsylvania, with offices at P. 0. Box 131
Clearfield, Pa., 16830.

4. Said guardian ad litem was appointed by the Court of
Common Pleas of Clearfield County, Pennsylvania, by Orders dated
the 4th day of May, 2000. Copies of said Orders are attached
hereto as Exhibits A and B.

5. The subject of the competency of the defendant Cox has
been raised in the criminal proceeding involving him, however, the
issue of competency to stand trial in the criminal matter and the
issue of this individual’s competency at the time of the commission
of the criminal acts on May 10, 1999, are separate and distinct and
are issues which are disputed by the respective experts hired by
the prosecution and defense to evaluate Clifford Cox.

6. The defense asserts that Cox was incompetent at the time
of the incident based upon the report of Dr. Robert H. Davis, M.D.
which report is attached hereto as Exhibit C.

7. The prosecution conversely claims that Cox was competent
at or about the time of the incident based upon the report of Dr.
Phillip J. Resnick, M.D. of Case Western Reserve University a true
and correct copy of which report is attached hereto as Exhibit D.

8. Based on the opinion of both experts the defendant has at
present been deemed incompetent to stand trial in the criminal
matter by the court and is currently housed in a mental institution

at Warren State Hospital in Warren, Pennsylvania.




9. It is believed and therefore averred that pending an
evaluation which deems the defendant competent to stand trial in
the criminal matter he will continue to remain incarcerated and/or
hospitalized at Warren or a similar facility where he will be
provided with medical care by the Commonwealth for his psychiatric
illness.

10. Notwithstanding the current status of the criminal matter
involving Cox, the civil cases which were instituted on behalf of
the Dimmick Estate have been proceeding in the Court of Common
Pleas of Clearfield County, Pennsylvania. It is anticipated that
additional suits will be filed in the State and Federal Courts in
Texas and in the Federal Court system in the Commonwealth of
Pennsylvania.

11. The issue of competency and/or incapacity of the
defendant Cox is generally anticipated to be raised in each of
these proceedings for which psychiatric reports will be required
and/or necessary for evaluation by the respective courts.

12. It is believed and therefore averred that these documents
will need to be made a part of the record in each of these
proceedings so as to permit ready access by all parties, counsel
and courts in their evaluation of this individual and those issues
which are raised in these various proceedings.

13. It is further believed that these reports should be filed
in the instant proceeding in order to support the court’s finding

of incapacity and to further support the appointment of Attorney

Ryan as the Guardian ad litem.



14. It is believed that these reports are relevant to this
proceeding because funds are currently being administered as part
of a trust established for Cox in Texas and the competency of Cox
may become an issue even as to right of others to create the trust,
to include spendthrift provisions in the trust, as well as to
provide for the continued administration of the trust for the
benefit of an individual who is, and presumably will remain, a
citizen of the Commonwealth of Pennsylvania, by Southwest Guaranty,
a banking institution incorporated in, and with a physical presence
only in the State of Texas or the Southwest region of the country,
thousands of miles away from the domicile of the beneficiary and
having, according to the statements of its agents, not even minimal
contacts with the domiciliary state, and having therefore, no

recognizable duty to answer to that state or its court system.

9%{%
Sworn to and subscribed

before me this 24 day of

August, 2000.
?]ﬁ. P. % Z

Notarial Seal
MaafLouise Vandegrift, Notary Public
lllpsburgeoro, Centre County
My Commission Expires May 26, 2003




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually :

and as EXECUTRIX OF THE

ESTATE OF JOHMN DIMMICK H
Plaintif€

vs. No.99-825-CD

CLIFFORD COX:; LINDA ESTRATA,
individually and as next friead
(ANF) of Clifford Cox, RESTA

JENE GREGORI and DARLENE A. GREGORI
individually and T/D/B/A

JENE’S GUNSHOP, INC and UNISYS
CORPORATION

Jury Trial Demanded

Defendants :

ORDER DETERMINING DEFENDANT'’S MENTAL CAPACITY AND
APPOINTING GUARDIAN AD LITEM ON HIS BEHALF

AND NOW, thig 4ﬁ%2&! ?/ , 2000, it appearing that
@)
CLIFFORD COX, the defendant in this action, is incapacitated andmas

a result thereof is unable to manage his business affairs and
financial resources and/or protect himself and higs estate from his
owa improvident acts, IT IS ORDERED that JOHN R. RYAN, ESQUIRE, of
221 East Market Street, Clearfield, Pennsylvania, is hereby
appointed guardian ad litem for bhim in-this action.

IT IS FURTHER ORDERED that the caption of this action is
amended to read KAY CHﬁRNER, individually and as Executrix of the
Estate of JOHN DIMMICK v. CLIFFORD COX, an incompetent, by John R.
Ryan, Bsquire, his Guardian ad litem, LINDA ESTRATA, individually
and as next friend (ANF) of Clifford Cox, RESTA JENE GREGORI and
DARLENE A. GREGORI, individually and T/D/B/A JENE’S GUNSHOP, INC.
and UNISYS CORPORATION, Defendants.

<
BX TBE COURT: /)

/s/JOHN K. REILLY, JR.

EXHIBIT

tabbies*

A
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually :
and as EXECUTRIX OF THE
ESTATE OF JOHN DIMMICK :
Plaintiff
vE. H No. 00-328-Cp

CLIFFORD COX; LINDA ESTRADA,
individually and as next friend
(ANF) of Clifford Cox, and
. SOUTHWEST GUARANTY TRUST CO.,N.A.
Defendants

o e

ORDER DETERMINING DEFPENDANT’S MENTAL CAPACITY AND
APPOINTING GUARDIAN AD LITEM ON HIS BEHALF
S nstsann L plaN A LITEM ON HIS BEHALF

AND NOW, this Mchd tf , 2000, it appearing that
CLIFFORD COX, the defendant in this action, is incapacitated and as
& result thereof is unable to manage his business affairs and
financial resources and/or protect himself and his estate frem his
own improvideant acts, IT IS ORDERED that JOHN R. RYAN, ESQUIRE, of
221 East Market Street, Clearfield, Penngylvania, is hereby
appointed guardian ad litem for him in this action.

IT IS FURTHER ORDERED that the caption of this action is
amended to read RAY CHURNER, individually and as Executrix of the
Estate of JOHN DIMMICK v. CLIFFORD COX, an incompetent, by John R.
Ryan, Esquire, his Guardian ad litem, LINDA ESTRATA, individually
and as next friead (ANP) of Clifford Cox, and SOUTHWEST GUARANTY

TRUST CO., N.A., Defendants.

7TRY THE COURT: /)

U THN K REILLY, IR,

EXHIBIT
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Robert H. Davis, M.D.
6125 Stephen's Crossing
Mechanicsburg, PA 17055
717.768-6537
‘October 18, 1999
" Joel Thompson. Esquire
Berry and Thompson
Wortham Tower
2727 Allen Parkway, Suite 800
Houston, TX 77019
Re: Clifford Cox - "
Dear Mr. Thompson:

At the request of Staven Passerello, Esquire of Ahoonz, Pennsylvaniz, Clifford Cox was seen for a
psvchiarric eveluarion in Clearfield County Prison on October 2, 1999. The purpose of this
evaluation wes to determins whether Mr. Cox suffers from & psychiatric condition, and if so,
whether this psychiatric condition affects his competency to stand trial or his criminal responsibility
for the charges filed ageinst him. In preparatior. for this report, the following documents were
reviswed:
1. Medical records from tbe University of Texas Medical Branch, 5/1 8/97-8/25/57
hospitalization of Clifford Cox,
2. Mediczl records from St. Elizabeth Hospital, Beaumont, Texas, documenting the
emergency medicel care provided to Clifford Cox on 5/18/97,
=3 Neuropsychological evaluation report Som Corwin Bozke, Ph.D., University of
Texas, dated 4/8/99,
4, Trznscript of preliminary hearing, dated 7/8/99.
S. Copy of police reponts including ieterviews with witnesses,
6. Autopsy report on John Dimmick.
7. Copy ofthe Criminal Complaint.
In 2ddition, Mr. Cox was seen for 2 twa bour psychiatric evaluation ead clinical intervicw at the
Clearfield County Prison. His sister Linda Estrada was also inrerviewed by telephone for ag hour
and one-half on October 14, 1999. Based on the information gathered and reviewed. the following

report is offered.

Clifford Cox is a forty-nine year old (d.o.b. - 1/24/50) white, sinzle male who is charged with

1-=Cox -

EXHIBIT
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criminal homicide, aggravated assault. criminal trespass, and simple assault as a result of 2 shaoting
incident that occured on May 10, 1999. This incident resulted in the death of Jobn Dimmick, Mr.
Cox had no known previous contact with Mr. Dinmick. Mr. Dimmick had purchased at an

auction property that was formetly owned by Mr. Cox's family. In the past, Mr, Cox bad livedina

trailer that was placed on this propazty.

The only witness to the shooting was Mr. Jokn Williams, and be only wimessed part of the
shooting and cvents that occurred after the shooting. Apparemly, Ms. Williams was mowing his
grass when he heard shozs. He was the first 10 call police 10 report the incident. He did not sec
anything that transpired between M. Cox and Mr. Dimmick. Afier Mr. Cox had shot the victim,
M. Williams observed him sheking the post on which Mr, Dimmick's mailbox was located.

" Apparently after he knocked over the mailbox, Mr, Cox went fato Mr. Dimmick’s trailer looking

for items belonging o himself that he thought might be there.

Whea the police came to the scene, Mr. Cox was sining inhis van. He got out of'the van at their
command. He had bis gun in its holster in his hand. When be was asked to dropit, he put it in the
van. They asked Mr. Cox to drop to the ground, trt be walked forward. They used mace at that
tims and then subdued him. - :

In the interview recorded by the police, Mr. Cox states, “My lawyer be was suppose to mect me.
He told me thar I could go there and that I could stay there on the property anytime [ want. Bus
when I pulled up, the guy was there mowing the lawn there. Idon't know his exact name. Alil
know is he stole everything I ‘fucking’ owned aad shoved my trailer out of the way and pur
another one there and he told me to get the bell off bis property.”(sic) Furthermore, Mr. Cox said,
“] just stacted shootiog. I shot three times. And I'd do it again. Over and over and over again.

Anything to fight for my property.”

M. Cox has insisted repeatedly that he had a lawyer from the area who was working with him to
obtain the property. This deiusion regarding the attorney was tepeated by him both before and
after the homicide. He is unzble to name this attorpey. There bave been many attempts to idectify
this actorney, and there is po information to confizm that Mr. Cox's allegation that he had contact

with an attorney regarding the return of'the property.

Mr. Cox indicated, “T kept driving by aid when I saw she was gone I thought it was 2 good sign. 1
thought he was going to offer me the wrailer and make up for the one he destroyed.” Mr. Cox
expleined that, when he saw that the woman who had beex Hving with Mr. Dimmick was no longer
there, he thought thar was an indicarion that they were moving off the land; and his attorney had

been successful in getting the property back for him.

Mz, Cox was borr and raised in Beulah, a small village in Bigler Township, Clearfield County,
Peonsvivania. He was one of a sibship of four. He had three sisters. At this tirve, only one is
living. She resides m Houston, Texas. According to taz information [ received from Mr. Cox and
his sister, his father was 2n akoholic and played little or no role in the lives of the children. The
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father was hospitalized in Warrea State Hospital during the filties. Neither Mr. Cox nor his sister
is sure of the reasons for the hospitalization, however, it Is thought to have been a result of his
alcoholism. Mz, Cox's sister understands that her fither was paranoid and was hospitalized for

approximately a year st Warren.

Mr. Cox graduated from Moshannoa Valley High School in 1963. He reports that be had average
gredes. He was apparently in the vocational education program: he stated. “I took shop courses.”
His cducational history was confirmed by Dr. Boake as part of ais neuropsycholagical evaluation
M. Cox had no further training or education beyond high schocl He worked odd jobs most of his
life; he never was continuously employed at one location. In the past, he had 2 commercial
driver's license end drove tractor trailer trucks. He also did carpentry, plunbing, and some
electrical work. Frequently, he would do 0dd jobs ar a junk yerd near his home in Pennsylvaaia as
well as a2 & sawmill in that area. He consistensly worked at one job or another and was atle o

support himself and obtain some possessions of value

Mr. Cox was described as a loner. He never married. He has no children, He hashad no -
girlfriends in the recent past. Mr. Cox was an avid hunter. He apparently had a collection of gins
at the traller on the property in Beulah, The alleged lass of the gun collestion as well as the

property were among the key things that upset him.

Mr. Cox had no history of any psychiatric hospitalizations. He does pot and has never used
alccholic beverages. Addirionally, he has no history of any drug usage.

Although considered an eccentric loner, Mr. Cox finctioned normelly until he was involvedina
motor vehicle accident near Houston, Texes, on May 18, 1997. Mr. Cox was the driver of a car
that was owned by his sister and brother i law. They were passengers in the cas whea it was
struck from behind by a ruck. Apparently, the impact of the accident caused en explosion of the
gas tank in the vehicle operated by Mr. Cox Iis sister and brother in lJaw were killed. Mr. Cox
had severe burns and head trauma as a consequencs of the accident. He was initially treated in the
emergeacy room of St. Eiizabeth Hospital and then transfecred to the University of Texas Medica)
Branch Hospital in Galveston. He was hospitalized from 5/18/97 - 8/25/97. According 1o the
records from the Universiry of Texas Hospita!, he hed burns over 20% of his body surface. In
addition, he suffered a closed head injury and renal fajlure. He had extensive skig grafting, In
addition, he underwent hemodialysis. As a consequence of the accideat, Mr. Cox has permanent
physical damage to his body as well as his brain,

Immediately after the accidert, Mr. Cox was comstose. The records indicate that for some period
of time his copdition varied between his being comatose or semi-comatose. As he became more
alert, it was noted that he was confised and at times agitared. Medication was needed st times to
corxrol his behavior dusing the hospitalization. Psychiatric consultatior: was obtained. Gradually,
his physical condition improved ta the point he was able to function outside tac hospital.
However, his mental conditicn remained problematic. The psychiatric progress notes mdicame,
“Confused about dreams and reality,” when he was seen on August 15, 1997, approximately ten
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days before his refease. He was having a difficult time distinguishing between dreams aad reality.

When Mr., Cox was released from the University of Texas Hospital, he was 1o be placed in a
tesicentinl focility for the treatment and rehabilitation of patients with brain trauma. He was taken
to that facility by his sister but he staved there less than 24 hours. Apparently, he left this facility
end returned to the hospital; there, he insisied on being placed back in his room. His sister was
called, and she took him home with her. He remained with his sister for most of the time-after the

accident.
According to the informarion provided by his sister, Linda Estrada,'and the information in the

. newopsychological evaluation by Dr. Boake, Mr. Cox continued to have difficulty distiniguishing
berween his dreams and reality. He would often report that various things had occurred. Later bis
family would Jearn that in fact that there was o reality to his report. Occasionally, some of his
stories were bizarre enough that the family readily realized that there was no hkethood of any
reality. For example &t one poirz, he talked sbowt living with a family of bears for some period of
time. While living with his sister he spent most of his time either watching television or working
on his van which he was able to repair(it had not been working). .-

According to Mrs. Estrada, the property in Pernsylvania where the incident occurred had been the
family bormestead; however, Mr. Cox ncver owned the property. After their mother died, no one
paid the taxes on the property. When the oldest sister leerned that the property would be sold for
taxes. shs made arrangements to pay the taxes and obtain it. She was the one vho owned the
property. She zllowed Mr. Cox to live there in a trailer he bad placed on the propenty.

According t0 Mrs. Estrada, the sister who owned the property died of cancer in January 1997,

She had always indicated that she would make provisions for Clifford, however, she had not done
sa by the time of her death. Whex her sister’s estate was bsmy settled, the accident hed already
occurred. Mr, Cox was hospitalized. in a coma, and not expected to live. As a conssquance, the
sister’s family sold the property &t an auction. Some of Mr. Cox’s personal property was removed
and stored by his niece. There is some question whether some things were stolen from the
property while it was vacant.

~

According to Mrs. Estrada, Mr. Cox was not particularly preoccupicd with the property. She
indicates that becausa of his ‘memory gaps’ be would oftea forget that his oldest sister had died
&nd that the property had been sold at an austion. She states on the occasions that he did talk
about the property and realized that it had been sold, he said that he wouldn't worry about it
because he would buy other property in Clearfield County with money he hoped to receive from
the motor vehicle acsident settiement.

It had been Mr, Cox’s history to live in Texas during the winter with his one sister. During the
winter, he would do construction work and other odd jobs. In addition, he would assist his sister
and brother in law in muintaining their household. Accordng to Mrs. Estrade, Mr, Cox had come
to Texas before Christmas 1996. When he left the bospital in August 1997, he stayed with ber
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throughout the fall and winter. He returned to Pennsylvania in the summer of 1998. During thxt
time. he slept in his van and stayed on the property of 2 former agighbor. Apparently this neighbor
and her husband were close friends of the family and Mr. Cox had often done work for them.
Nothing occurred during his stay In Clearfield county during the summer of 1998. According to
his Mrs. Estrada, bs made no contact with Mr. Dimmick in the summer of 1998 despite being very
close; the records fror interviews of witnesses support this.  Although there are soroe statements
from witnesses thar suggest that during that time petiod, he may have taken some things from a

shed on the property.

In October 1998, Mr. Cox renurned to Texas. His sister reports, “He walked in the house apd sat
in his chair lika he had just been gone for a few hours.” He remained with his sister until May
1999, He feft sbruptly and retumed to Pennsylvania.  According to his sister, hs gave 0o
indicarion that he plarmed to return to Pennsylvania. She and her husband returnzd onc day to
discover that he was gone; in fact, he lefl their front door wide open. The acxt thing they Jearnead
was that he had been arrested because of the bomicide. When Mrs. Estrada talked to her brothar
on the telsphone atler his arrest, be said that he “shot the trespesser because his lawyer told him he

could shoot trespassers.” .

Mr. Cox did not bave a valid driver’s license Guring the time he was driving his van bosh in Texas
and Penosylvania. According to his sister, when his Texas license had expired, he got imo an
argumen® with persomnel at the Texas Depantment of Transportation. At one time he had a
commnercial Hoense in Texas. He had dropped it bacause of the cost prior to the accident. He had
00 memosy of that and argued with the transportation personnel about their taking his commercial
Hesnse without his knowledge. Apparently, be becams so agitated that his brother in law had to
escort him out of the office to avoid the police being called,

On examination, Mr. Cox presents as 2 mildly, obese, large individual who has a noticeable bum
scer over the right erea of his scalp, fase, and shoulder. His right ear is missing. Hehas a
noticeable gait disturbance. His eye cont2et was good. He did indicate that he has wouble with
double vision. His speech was spontanesus and goal directed. His affect showed a normal range
of emotion. His mood was uaremarkable. He did not sem particularly depressed. This was
remarkable considering his circumstances; that is being incarcerated with charges of murder. He
denizd hallucinations, and there was no evidence of hallucinations. Clearly, there is evidence of
delusional thinking that has been persistent since his physical recovery from the motor vehicle
accident. These delusions would be more correctly characterized as confebulation. Confabulation
is the unconscious filling of memory gaps by imagined experiences; that is, the brain makes up
delusions! information to fill the gaps in memcry caused by the Jost brain marter.

M. Cox was oriented to the month, dsy, date, and year. However, when he was asked to identify
ths President of the United States, he indicated that it was Carter. When asked to identify the
Vice-President, ho said it wes Agnew. He was asked whether he could identify the Governor of
Texas and responded. “It's a black man, I believe.,” He was able to spell world backwards. He
was able to do serial sevens, ie. he was able to subtract 7 from 100, and then seven fem 93. then
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saven from 86, ete. He easily said there were twenty nickels in2 dollar. He was able to identity
objects. He was able to remember three objects he was asked to remember over a five minute
period, suggesting immediate recall is fairty good. Clearly his recent and remote mermory ability is
grossly impaired. His judgment is impaired. This is shown repeatedly in kis behavior since his
srecovery from the accident.

In my opinion, Mr. Cox suffers from Dementia Cue to Head Trauma. The records from the
Univessity of Texas show clear eviderce on brain scans of thetr being brain damege. The
seuropsychological evaluation by Corwin Boake, Ph.D., descrites the functional imitations that
have resulted because of his head rauma. According to Dr. Boake's report, “Mr. Cox exhibits
majer behavioral probiems which inchide umawareness of d=ficits. lack of insight ito his 'situstion,
paranoia, grandiose thinking, and anger.” He clearly has suffered memory deficits. Aithough his
fmmediate recall is good, there arc gaps in his remote memory. It sppears that he fesls these gaps
with imagined expetiences that are delusional in nature. Ds. Boake alsa states that, “Regsrding
Mr. Cox’s compstency, I think he is not capable of meking decisions about his medical care,
finances, or Jegal or business affairs.” Again, it is noted that this report was issued on 4/8/99 based

on 2 3/14/99 evahuation. -

In my opinion, although Clifford Cox has soms limitsd comprehension that he is sscused of certain
crimes, be is not able to participate in his defense. His memory deficits coupled with his
confabularion make it impossible for him to cooperats with his aorney in planning and
participating in his defense. His delusions or confabulations about the events result in his
frequently changing the information he provides. Neither he nor anyone working wita him can
distizguish what is fact and what is delusion. In my opinion, within a reasonable degree of medical
certainty, this meets the criteriz to be considered incompetent to stand trial in Pecasylvania.

1t is also my opinion that on May 10, 1999, when hs gave his recorded statement to Trooper
Richard E. Crain, he was not competent to understand his rights and make a statement to the
polic2. In the transcript, after Mr. Cox is explained his Miranda rights, he is asked by Trooper
Crain if he understands these rights. His response is, “I have no idea.” He was then asked, “Do
vou undarstend them?" He responded, “Yes, it's ok.” Given Mr. Cox’s memory, judgmeent. and
comprekension defisits, £z is clear that his first response is accurate; be did not understand,

Lastly, i is my opinion that Cfford Cox was lzboring under such defect of reason from disease of
the mind as not to know the narure and quality of his act when he shot and killed John Dimmick.
Additionally, it is my opinlon that be did not know that this act was wrong. Clearly, Clifford Cox
has suffered brain damage due to heed trauma. His dementia due to the head trauma has resulted
in significant problems with memory and judgment. He fills the memory gaos with imagined ideas
ot delusions. Clearly, his memory of the facts regarding the ownership of the property which his
familv once owned was impaired. This problem with memory was clearly compounded by the fect
that the ownership of the property was trensterred during the time he was hospitalized. He
believes that the propérty belonged to him and was unjustly 1aken fron: him.  He has consistemly
told the story of his belief that he had communicated with an atorney who was arranging for the
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return of this property to him. This belief was commminicated before the homicide oceurred as well
as afterward.

Because of Mr, Cox's severe memory problems and because there are no wimmesses to all of the
events that wanspired that day, it is impossible to reconstruet what occurred in the interaction
between him and Mz, Dinonick. In a telephons conversation with his sister, he indicated that he
had a right to shoot a trespasser because he was told this by his attorney. He did pot flee the scene
efter shooting Mr. Dinumick. In fact, he was sitting calmly in his van when the police arrived to
arrest him. At this point in time, he is still focused on obtaining this property and has expectations
that he will be able 10 return and live on this property es be had in the past. Based on the above, it

,  ismy opimion, within a reasonable degree of medical certainty, that Clifford Cox meets the
Commonwealth's definition 0f Not Guilty by Reason of Insapity.

It is my opinion that Mr. Cox skould be committed to a state forensic psychiatric hospital for
further evahiation and treatment and be maintained there until the physicians treating him ard the
Court feel it is safs to move him to a less restrictive setting. It is my expectation, that he will
progress from a state forensic psychiatric hospital to a regular state psychiatric hospiral, and from
there, to 2 community placemant. It is also my opinion, that Mr. Coxm'llalwaysrequn'csomc
type of supervised living. There arc group homes that provide 24 hour supcmslon and serve
mdmdna.la with mental and behavioral deficits due o head trauma. In my experience, these
ncikities are not publicly fimded and requise privat: financg.

. If] can proviée any additional informaticn, please do not aesitate to contact wme.
' Very truly vours,

To W, Joa’= 2 BOw

Robert H. Davis, M.D.
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]
CASE WESTERN RESERVE UNIVERSITY

January 5, 2000
Mr. William Shaw
Office of the District Attomey

230 East Market St.
Clearfield, PA 16830

RE: Commonwealth v. Clifford J. Cox
No. 99-475-CRA

Dear Mr. Shaw:

Pursuant to your request, I performed a psychiatric examination of Mr. Clifford Cox for
the purpose of forming an opinion about (1) his competence to stand trial; (2) his sanity at the
time of the acts with which he is charged on May 10, 1999; (3) whether he qualifies for Guilty But
Mentally Ill under Pennsylvania law; (4) whether he understood the Miranda rights given to him
on May 10, 1999. Mr. Cox is a 49 year old single while man who was transported to my office at
University Hospitals of Cleveland by deputies for the examination on December 29, 1999.
Sources of Information:

1. Interview with Mr. Cox on December 29, 1999 for 5-1/2 hours.

2. Telephone conversation with the defendant’s sister, Linda Estrada on December 28, 1999
for 45 minutes. :

3. Telephone conversation with Mr. Steven Passarello (defense attorney) for 23 minutes on
December 30, 1999

4. The following records were reviewed:

a. Police Criminal ComplaimAﬁled by Trooper Richard E. Crain of the Pennsylvania
State Police.

b. Transcript of proceedings of Preliminary Hearing held on July 8, 1999.
c. Information filed by the Commonwealth.

d 911 telephone tape of conversation between State Police PCO Kavelak and Mr.
John Williams, neighbor of the deceased.

Philip J. Resnick, M.O. Dirgctor of Forensic Psychiatry

MAILING ADORESS Phone  216-844-3415
Univareity Hospitals Fax 218-844.1703
11100 Egalit Avanue E-Mail  Pxr3@po.cwru.edu EXHlB"

Cloveland>Onlo 48106
g D
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e. Interview between Trooper Richard E. Crain, Pennsylvania State Police and Mr.
John Williams, neighbor of the deceased.Death Certificate of deceased, John Clair
Dimmick.
f Death Certificate of deceased, John Clair Dimmick.

g Autopsy checklist.

h. Autopsy Report submitted by Harold R. Cottle; M.D., forensic pathologist.

i Toxicology Report of the deceased, John Clair Dimmick.

j. Report of Robert H. Davis, M.D., prepared at the request of defense attorney,
Steven P. Passarello, Esquire.

k. Miscellaneous investigation reports and information submitted by Pennsylvania
State Police.

l Neuropsychological Evaluation dated 4/8/99 by Corwin Boake, Ph.D.
m. Emergency medical services of Beaumont dated 5/18/97.

n. Hospital records from University of Texas Medical Branch, Galveston, Texas from
admission 5/18/97.

0. Records from St. Elizabeth’s hospital dated 5/18/97.

ualifications of the Examiner: I am enclosing a copy of my curriculum vitae which states my
qualifications to perform this examination.

Statement of Non-confidentiality: Mr. Cox understood that I was a psychiatrist employed by
the prosecutor. He understood that what he told me was not confidential and that I would be
preparing a report for the court. He agreed to proceed.

Past Personal History: Mr. Cox reported that he was born in Beulah, Pennsylvania on January
24, 1950. He reported that he had several brothers and sisters. Two died as toddlers and one
died at birth. He has a brother, James, who lives in California; and a sister, Linda Estrada, who
lives in Texas. His sister, Joyce, died in an auto accident while he was driving in 1997. Another
sister, Betty, who lived in Massachusetts died in April 1998.

Mr. Cox reported that his father was an alcoholic who was put out of the house by his
mother when the defendant was four years old. He reunited with his father in the early 1990s.
His father died of a heart attack. He reported that his father stopped drinking for the final ten
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years of his life. During that time, “he was nice.” Mr. Cox reported that his mother died in t_he
mid 1970s at the age of 64 or 65. He described her as “perfect, a pure bred Christian.” He lived
with his mother in her home on § acres of property until her death.

Mr. Cox was born on that property. After his mother died, he tore down the house which
he described as a “run down shack.” He then lived in a trailer on the property with the permission
of his sister, Betty, who died in 1998. He stated, “Berty kept paying the taxes because I watched
her trailer for her.” He stated that he saw himself as a caretaker of the property. He added,
“Naturally, it was mine. My mother told me to take care of the place. It was always the Cox
home.” He acknowledged that the property was never transferred into his own name. He viewed
all of his siblings and himself as the owners of the property. He stated that he had the “say” about
the property because “I was the chosen one. My mother on her death bed made me promise to
take care of the property for the rest of the children.”

Educational History: Mr. Cox reported that he graduated from high school in 1968 with “mostly
Cs.” He added that he never did homework. He was pretty much a loner in school. He stated
that “I was smarter than most of my teachers.”

Employment History: Mr. Cox reported that he never had a salaried job for very long. He never
earned more than $5000 a year. He hauled wood and coal and did other odd jobs. He worked on
and off in a scrap yard. He also worked in a couple of saw mills.

Relationship History: Mr. Cox reported that he was involved with one woman for eight or nine
months but then ke found out that she was “whoring with every Tom, Dick, and Harry.” He
stated that he is a virgin and indicated that he had no homosexual interest. He added that he had
waited to meet the right woman to marry, but that he never did.

Legal History: Mr. Cox reported that in the 1970s, a burglary charge was filed against him but it
was dismissed. He stated that the police thought he stole something because someone had sold
him stolen goods unbeknownst to him.

Substance Use History: Mr. Cox reported that he only occasionally drank aicohol. It had little
effect on him so he drinks soda or water. He never had any problems with alcohol, such as black
outs, delirium tremens, or charges of driving while intoxicated. He never used any illegal drugs
such as marijuana.

Religious History: Mr. Cox reported that he was raised as a Protestant in the Assembly of God.
He quit going to church many years ago.

Family History: Mr. Cox reported no psychiatric iliness in family members other than his father
being an alcoholic.

Military History: None.
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Medical History: Mr. Cox reported that he was occasionally told by a physician that he had
mildly elevated blood pressure, but he was never placed on medication for it. He had a
tonsillectomy at age 7. He reported no other significant medical history until his auto accident on
May 18, 1997. Mr. Cox incorrectly stated that the accident was in May 1998, but that is not
consistent with medical records.

Mr. Cox reported that he was driving a car containing his sister, Joyce, and his brother-in-
law. A truck driver “going 100 mph” drove into their vehicle. He views the accident as a
“murder.” He stated that the son of the truck driver was in a separate vehicle behind him and he
reported that his father (the truck driver) was attempting to kill persons in the vehicle ahead of
Mr. Cox. Mr. Cox explained that in the accident his sister and brother-in-law were killed in the
fireball. Mr. Cox’s skull was “crushed” and he suffered burms on 20% of the surface of his body.
He reported that he was in a coma and hospitalized for more than a month. He added that his
kidneys were “ruined” and he required hemodialysis.

Mr. Cox indicated that as a result of the accident, he was left with burn scars and lack of
feeling in his fingers and lower legs. “My left arm is crippled.” He indicated that he was also left
with “brain damage” and memory gaps. This caused him to lose memory for part of 1997. Mr.
Cox stated that he lost part of his vision. He sees double and can only read well with glasses. He
stated that his ability to concentrate and learn were not affected. He did indicate that he had
trouble remembering names.

Psychiatric History: Mr. Cox stated he never had any psychiatri¢ symptoms prior to the auto
accident. He reported that he never saw a psychiatrist. psychologist, or counselor. Since the
accident, he indicated that he tosses and tums in his sleep.

When I asked Mr. Cox to describe how he spent a typical day since the accident, he
replied that when he lived in Texas at his sister Linda’s apartment, he woke up at 1:00 or 2:00 in
the afternoon. He watched TV from 4:00 p.m. to 1:00 or 3:00 a.m. When he needed to work on
his van, he sometimes walked two miles to purchase parts. When he spent time in Pennsylvania
(summers) he would read Reader 's Digest books in his van. He also walked around and looked
at wild turkeys and deer.

Relevant Background to the May 10, 1999 Homicide: Mr. Cox stated that in 1998 he learned
that his niece, Trish, was trying to sell the family property with a “fake title.” His niece was the

daughter of his sister, Betty, who died of cancer in 1998. He stated that Betty, ““on her deathbed
had said that I should be sure to get the property.” He stated, “It shouid have been mine. For 65
years it was in the Cox name.” When I questioned Mr. Cox about the distinction between him
legally owning the property as opposed to being the one who should have owned the property, he
became agitated. He pointed out that he planted 30 maple trees, an apple tree, and bushes on the
property. He also referred to “the sacred pine trees” which were planted by the graves of his
brother and sister, who died in the 1930s. He stated that his father told him to never cut down
those pines. He added that only he could sell the property because his mother had told him that
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he was “the chosen one” to stay there.

Mr. Cox reported that after he learmned in the summer of 1998 that his niece had sold the
family property, he visited his niece once in an effort to secure his personal property which she
had removed from the family property. He stated that his guns (five nifles and three pistols) were
gone. She told him, “I sold your place for $5,000.” He stated that he replied, “We’ll see about
that.”

Mr. Cox reported that about March 1, 1999 he met with an attorney from State College,
Pennsylvania in his sister Linda’s apartment in Texas. This attorney contact had been arranged
by one of his Texas attoreys who was working on the lawsuit against the truck driver who
caused his 1997 accident. Mr. Cox said that during this 30 to 60 minute meeting he told the
attorney his story about how his niece had sold the property. He said the attomey told him that
he could go home immediately to the property. The attomey said that he would go to the county
office and tell them the sale was improper. The attorney further advised him that he could sue his
niece for all damages for the loss of his personal property. The attorney told him, “I’ll put the
people living on the land off your property.” Mr. Cox added that he waited two and one-half
months before going to the property to try to reclaim it. He stated that he never had any further
contact with the attorney from State College, Pennsylvania. Mr. Cox stated that he did not
recontact the State College attomey because he could not recall his name. After the shooting, he
concluded that this attorney must have been killed by his niece or Mr. Dimmick (the shooting
victim),

Mr. Cox reported that when he drove his van from Texas to Pennsylvania in early April -
1999, he went to a gunsmith to purchase a pistol. He stated that he wanted to buy a 357 magnum
“for hunting.” Rather than take an inexpensive gun that was available, he chose to order a high
quality stainless steel gun that would “last forever” He said he had no intention to use the
weapon to shoot a person. He said “I could have got a gun right away to kill him (Mr. Dimmick),
but I wanted him around to testify against my niece.” He also indicated that he purchased bullets
for shooting at a distance of 300 yards rather than hollow point bullets which were better for
killing people at closer range. When I mentioned to him that the gun dealer stated that Mr. Cox
said he did not yet have the money to initially make the purchase, Mr. Cox replied that he had
$4,000 in his van and certainly could have purchased a gun earlier. (The $4,000 in cash was
discovered in his van by the police at the time he was arrested.)

Mr. Cox reported that he made some inquiry of the gun seller about purchasing a rifle, but
he did not purchase one because he believed his attorney might be successful in getting some of
his guns back. He added he went up each week to check on his gun order. He stated that the gun
came in on May 9, 1999. (According to the gun dealer’s records, it was May 10, 1999))

Mr. Cox said that although the State College attomey had told him he could go the family
home immediately, “I wanted to make sure that everybody knew.” By this he meant that his niece
and “the guy who thought he was buying my property” knew that the property belonged to Mr.
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Cox. He said he did not further contact his niece because he was mad at her. Upon inquiry, he
stated he never threatened his niece. He said, “1 thought I would sue the living ass out of her.”

Mr. Cox stated that he had $50,000 stolen by his niece and the new owner of his family
property (Mr. Dimmuck, the victim of the homicide). He added that his sister, Joyce's will
“disappeared” in which he was mentioned. “An old will was found.” He acknowledged that he
never saw the will in which he was mentioned, but he was told that he was mentioned in it.

Throughout April and the first ten days of May 1999, Mr. Cox occasionally drove by the
family property to take a look at how things were. I asked if he expected to see Mr. Dimmick
leave. He replied that he thought he might be gone. He also thought that Mr. Dimmick might be
waiting for him to come to the property while he was getting ready to leave.

When I asked Mr. Cox why he did not confront Mr. Dimmick earlier, he replied that he
wasn't sure that Mr. Dimmick had been told about Mr. Cox owning the property. Mr. Cox said,
“I had every right earlier to tell him to get off the property, but I thought the attorney would; so
why should 17

Defendant’s Account of the May 10, 1999 Shooting on December 29, 1999: On May 10,
1999, the day his 357 gun came in, Mr. Cox said that he thought of using it for hunting. He

added that he had no intention of hurting the victim, Mr. Dimmick. “I'd rather give him the
property first. I don’t believe in that junk.” He stated that he did not wait for the gun to arrive
before he went to the property. He indicated that it was just'a coincidence. After leaving the gun
shop he drove by the property and saw that “the wife's (actually girlfriend) car was gone.” He -
thought, “that’s a good sign. My attorney has probably been here. The guy’s probably waiting
for me and then he’ll leave.” Mr. Cox stated that he parked his car in his usual spot on the
property. He observed that Mr. Dimmick was mowing the lawn with a push lawn mower. Mr.
Cox stated that he wore the gun he had just purchased in a nylon holster because he was proud of
it. He said he happened to be wearing the gun in the car. He felt no need to take it because he
was “going home” and he thought that “everything would be fine.”

Mr. Cox stated that he told Mr. Dimmick his name and stated that his attorney told him he
could come “home” at any time. “I asked him if he had heard from my attorney.” Mr. Cox
reported that Mr. Dimmick said, “Get.” Mr. Cox said he paused and thought that he “must be
early.” He stated that Mr. Dimmick then smacked him twice in the head. He thinks it was
probably with his fist because he didn’t see Mr. Dimmick holding anything. Mr. Cox said he tried
to keep from passing out. Next he reported that he heard the snap of the lock that holds his pistol
down. Mr. Cox stated that he grabbed the pistol handle and he saw Mr. Dimmick grab for the
pistol. Mr. Cox stated that he then grabbed the pistol and held onto it. “The next thing I knew I
came to and he was laying there. I checked the gun out. I thought I must have done it.”

Mr. Cox said that he then went back to his van and sat there. He thought that he must
have been early (referring to the fact that his attomey had not yet informed Mr. Dimmick to leave
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the property). He said that he had no place to go because he was “home.”

When I inquired about why he didn’t call the police, Mr. Cox stated that he didn’t know
that he had killed Mr. Dimmick. “I didn’t know if he was dead.” Mr. Cox reported that he had
no recollection of actually shooting Mr. Dimmick. Mr. Cox offered no explanation for not
calling an ambulance.

When the police came, Mr. Cox reported that “they drew their guns on me.” Mr. Cox
said that he told them to “go ahead and shoot.” He then put his gun inside his van. “I showed
them my hands were empty. They maced me, knocked me down, and broke my wrist on my own
property.” Mr. Cox stated that he could not shoot at the police because of the code of honor he
had since age 7. This required that he not use a gun to shoot anyone, except in self defense. He
stated that he could not get the police to shoot. If they did shoot “I"d have killed every one of
them.”

I inquired about whether he told the police officers the same version of the facts that he
told me. He stated that he did, except that he did not tell them about his code of honor or his
thoughts about killing them.

Upon inquiry, Mr. Cox stated that he knew it was wrong to shoot Mr. Dimmick unless it
was in self defense. He added, “I’m pretty sure he was trying to kill me. He might have been
trying to disarm me. I apparently thought he was trying to kill me.” Mr. Cox stated that Mr.
Dimmick being on his property would not justify his shooting him. He stated that he knew that
the 357 gun was capable of killing a man if he was shot in the head. He added that a 357 was
made to shoot through four inches of wood.

[ asked Mr. Cox whether he believed he had any choice in whether to shoot Mr. Dimmick
or not. He replied, “You would have t0 ask the hand. I wasn’t even there mentally.” He added
that being angry because Mr. Dimmick was on his property had nothing to do withit. “I was only
angry at my niece.” Only after the shooting did Mr. Cox conclude that Mr. Dimmick had stole
cash or money from his bank account. Only after the shooting did he conclude that Mr. Dimmick
had murdered his attorney from State College, Pennsylvama.

Mr. Cox volunteered that he felt financially responsible for taking care of the family of the
State College attorney who he is convinced was murdered. Mr. Cox feels responsible because he
“waited too long.” He said that he was waiting for the gun to come in. When I pointed out 10
Mr. Cox that he talked of waiting for the gun to go to the property, he changed it to saying that
he was waiting for the gun to come in to go hunting. He then disavowed any relationship
between waiting for the gun and going to the property.

I shared the transcript of Mr. Cox’s recorded statement to the police on May 10, 1999
with Mr. Cox. When I read the part about him knocking down the mail box, Mr. Cox said that he
attempted to knock it down because “I don’t get my mail there.” When I inquired about why his
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statement to the police gave such a different version than he had just given to me, he replied,
“That was just talk afterward.” He insisted he had a very clear recollection of the events. “I can
see it 50 damn clear. I certainly did not want to shoot the guy. I wanted him to testify against my
niece.” When I pressed him on why the two versions were so different, he replied “1 didn’t say
that stuff that they have written down.” When I asked why he didn’t tell the police that he shot in
self defense, he replied, “I'm not sure. Maybe he was trying to disarm me, rather than kill me.”

Assessment of Understanding of Miranda Rights: Upon inquiry, Mr. Cox stated that he
watched many television police and lawyer dramas and was aware of Miranda rights before the
May 10, 1999 shooting. I read the Miranda Rights from the transcript of what Trooper Crain said
to him and 1 asked him the meaning of cach sentence. Mr. Cox said that he understood his rights
but he felt no need to remain silent. He understood that he could have stopped speaking, but he
said he wasn’t worried about it. He understood that he had a right to an attorney, but he did not
think that he would need one. He knew he had a right not to talk. He understood that an
attorney would be provided to him at no cost if he wanted one. He added that even if he had not
heard the rights read to him, he understood them from watching television.

Assessment of Competence to Stand Trial: When I first asked Mr. Cox what he was charged
with, he replied “murder.” I explained to him the other charges against him and he was able to
restate them later in the interview. When I asked Mr. Cox what defenses were possible in his
case, he replied “self defense.” He understood that he could plead not guilty, but he did not think
that was a good idea. He initially suggested he would reject an insanity defense, but after some
discussion he said that he would consider it if it were recommended by his attorney.

When I asked Mr. Cox what a plea bargain was, he replied that it was to “agree to
something and get a lesser amount.” He said he would consider a plea bargain. When I presented
him with various plea bargains, he rejected one with a lengthy sentence and considered accepting
one with a shorter sentcnce.

M. Cox said that he would be able to follow the rules of the courtroom even if he
became furious over false testimony. During his extended interview with me, he did become quite
agitated on two occasions, but he was redirectable. When 1 asked Mr. Cox what he would do if a
witness told a lie about him, he replied that he would tell his attorney.

1 asked Mr. Cox the roles of different courtroom participants. He stated that a defense
attorncy was to bring out information “so that he can get you off.” He stated that a prosecutor
was “to do everything against you.” He stated that a judge was “to listen to both sides and make
a decision.” He said a jury did “the same thing.” He stated that witnesses “tell their side of it.”
He said that the defendant was “nobody but me.”

I asked Mr. Cox whether he thought he’d be able to attend to his trial. He said that he
believed that be could. 1 asked him whether he was able to follow what happened in the
preliminary hearing. He replied that he did listen to the witnesses. He said that people told lies in
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that “they said that I went there to kill him.” I asked him what he gpecifically recalled from the
preliminary hearing. He replied that he recalled that his neighbor, Mr. Williams, testified and the
coroner testified. He did not recall others who testified until I reminded him about police officers.
He then said that he did remember their testimony.

When I asked Mr. Cox about the potential penalties he faced, he said his attomey had not
discussed penalties with him. He estimated that he might be facing up to 20 or 25 years if
convicted.

I asked Mr. Cox what he expected the outcome of his trial to be. He replied that he was
“90% sure I'll get off.” He stated he thought his attorney was taking his case lightly because he
had not found evidence about Mr. Cox’s bank account which may have been stolen and had not
found the body of his State College attorney.

Mr. Cox believed he was able to tell his attorney his version of events. He said he had
seen his attorney only once for 15 or 20 minutes. He was able 1o give a detailed account of his
version of the shooting to me. Mr. Cox would prefer not to spend time in prison. However, he
added, “I’'m fed up with this country.” He expressed some feelings of being indifferent to what
happened to him at his trial. .

Mental Status Examination: Mr. Cox was dressed in an orange jump suit and showed adequate
personal hygiene. He wore leg chains but his handcuffs were removed during my interview. He
was cooperative during the interview. He showed some scarring from his bumns and he has only a
small piece of his right ear left from his burn injuries. He hobbled in his gait because of his burn
injuries. His speech was logical and coherent, but at times he went off on tangents and had to be
redirected. He became agitated and raised his voice on two occasions during the interview.

Mr. Cox showed a full range of emotional expression. He cried when describing his upset
at being trapped in his burning vehicle in 1997. Mr. Cox indicated that it was Tuesday, December
28, 1999 when in reality it was Wednesday, December 29, 1999. He knew that he was in
Cleveland at a hospital. He gave his social security number as 195-42-7643. In subtracting serial
sevens from one hundred, he made two errors. He was able to repeat six digits forward and four
digits backward. He could recall three out of three objects after five minutes. When asked to
name the current president and the last few backward, he replied, “Clinton, Mondale, and the
smiley one from Georgia.” When asked to identify the Great Lakes, he could recall only Lake
Erie and Lake Superior.

When asked if he ever had any hallucinations, Mr. Cox replied that he heard his deceased
mother “a couple of times.” Mr. Cox stated that he did not believe there were any conspiracies to
harm him. He did express delusional ideas that his May 1997 accident was 2 murder and that his
carlier attorney had been murdered by his niece or Mr. Dimmick. When I asked if he believed he
had special powers, he stated that he has had ESP and was able to foresee things all his life. He
also indicated that he had “supreme strength.” He stated that through sheer will he could lift 600
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pounds by “talking himself into it.”

Mr. Cox’s judgment was tested by asking him what he would do in certain common
situations. He stated that if he found a stamped addressed letter on the street, he would put it in a
mail box. When I asked what he would do if he were the first person to discover a small fire in a
theater, he replied that he would not yell, but would help people out. When asked to interpret
proverbs, he was able to explain the abstract meaning of some but he was concrete on others,
When asked to name common objects that I pointed to, he was able to name a pen, a watch, and
other objects. When some objects were put in his hand with his eyes closed to see if he could
identify them, he was able to correctly identify a pen, a paperclip, and a leaf from a plant. He was
able to correctly carry out a three step command. When asked about suicidal ideas Mr. Cox
stated he did not have any suicidal ideas since he was a teenager. He said he attempted to hang
himself for 15 minutes as a teenager but he was not successful.

Summary of Tape Recorded Interview Between Mr. Cox and Trooper Richard Crain
Dated May 10, 1999: When asked about the crime, Mr. Cox said, “My lawyer, he was supposed

to meet me. He told me that I could go there and that I could stay there on the property anytime I
want. But when I pulled up the guy there was mowing the lawn there. All I know is he stole
everything I fucking owned. He told me to get the hell off his property.....and I started shooting.

I shot three times and I'd do it again. Over and over and over again. Anything to fight for my

property.”

Later in the interview Mr. Cox said “I wanted to have the gun.... because there was
somebody already trying to kill me which I blamed on him. But I didn’t know him for sure. :I
didn’t know for sure if it was him or not. All I know that he was trying to get me.”

When asked what he would have done if somebody else was in the house, Mr. Cox
replied, “1 probably would have killed them t00.”

Later Mr. Cox said of Mr. Dimmick, “It was brave of him the way I was standing there
with a gun and he was telling me to get the hell off. The guy had a lot of guts.”

Trooper Crain said, “So it made you mad when he told you to get the hell off his
property? Mr. Cox replied, “Yes, off my property. I was born there.” Trooper Crain said,
“Okay. So when he said that, you shot him?” Mr. Cox replied, “Yes, I did.”

Summary of Neuropsychological Fvaluation Dated 4/8/99 mA Corwin Boake, Ph.D.: The

evaluation was carried out on March 14, 1999 in the home of Linda Estrada because Mr. Cox
refused to appear for the examination. Mr. Cox did not cooperate with formal
neuropsychological testing, so only a limited mental status examination was done.

~ Areview of the records from University of Texas Medical Branch in Galveston showed
that Mr. Cox suffered head trauma as well as bum injuries from the accident on 5/18/97. He
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suffered a longitudinal fracture of the left temporal bone of the skull. He suffered loss of
sufficient oxygen, and had to be resuscitated. He developed renal failure and was started on
dialysis.

Based on the report of Mr. Cox, his sister Linda Estrada, and his brother-in-law, Mr.
Estrada, Dr. Boake learned that Mr. Cox is independent in toileting and dressing. He does not
bathe or shower because of fear of falling and instead washes himself in the bathroom sink. He
does not take any medications or attend any therapies. He had not seen a physician since his
discharge from the hospital in 1997. :

School transcripts showed that he had group 1Q scores ranging from 106 to 96. He
earned average grades in an industrial arts cumculum.

Mr. Cox has always lived with relatives and has not rented or owned his own residence or
had his own bank account. He has owned a car or other motor vehicles most of his adult life.
Mr. Cox drives on an expired Texas driver’s license.

In the examination itself, Mr. Cox was moderately restless and agitated. He gave long and
tangential answers to questions and made sweeping gestures of the hands and arms. His mood
was angry and indignant. He once punched the wall. Mr. Cox exhibited paranoid and grandiose
thinking. The paranoia was directed at medical facilities and police. He voiced anger at the local
police and threatened violence if they interfered with his driving. He believed the kidney dialysis
was all lies and he did not need it. He disagreed with his sister about the number of siblings in the
family. Examples of his grandiosity included a belief that he had been a helicopter and an airplane
pilot before his injury and that his IQ was 160.

He was oriented to within one day of the date. He denied having any injury related mental
deficits. When asked about his feelings, he responded, “I want to hurry up and die and get it over
with.”

Dr. Boake concluded that Mr. Cox suffered a severe brain injury from either trauma or
lack of oxygen to the brain. The evidence included his period of unconsciousness, the weakness
on his right side, and the extended period of amnesia after he regained speech. Dr. Boake also
concluded that his paranoia, grandiose thinking, and anger were probably aggravations of a
preexisting personality disorder because of the history of isolation from family members, limited
adult responsibilities, and lack of interpersonal relations. Dr. Boake also concluded that Mr. Cox
was not capable of making decisions about his medical care, finances, or legal or business affairs.
This was based on his failure to cooperate with recommended medical care since discharge from
the hospital, his paranoid beliefs, and his unawareness of his legal and financial affairs. It was
recommended that Mr. Cox be treated in a residential rehabilitation facility specializing in brain
injured patients with behavior problems for at least six months.

(It should be noted that the report of Dr. Boake suggests that neither Mr. Cox nor his
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sister informed Dr. Boake that Mr. Cox had successfully managed on his own in Pennsylvania for
the summer of 1998 without supervision.) '

Interview with Ms. Linda Estrada: Ms. Estrada reported that her brother, Mr. Cox, would
usually stay with his other older sister (Joyce) in Texas before the 1997 vehicular accident. She
stated that after the accident, Mr. Cox suffered severely from his burns and was in a coma for six
weeks. He showed confusion after he came out of his coma. “His CT scan showed evidence of
brain damage.” He went into a rehab center in Galveston, but left against advice within 24 hours.
He stayed in her apartment until the summer of 1998 which he spent in Pennsylvania. He then
stayed with her again from October 1, 1998 until April 1999.

Ms. Estrada stated that Mr. Cox lacked insight into his cognitive deficits. He received
Social Security checks in his name but at her address. He did not have a guardian. Ms. Estrada
reported that Mr. Cox sometimes got agitated. She would change the subject to avoid his
becoming agitated. She never heard him make any threats. He owned guns most of his life
because he was a hunter. He had no guns in Texas.

Ms. Estrada stated that Mr. Cox did things on his own schedule. He had difficulty
showering because of his physical limitations. He did wear a deddorant, but at times he had a
body odor. She described him as not generally irritable or impulsive. However, “he did not
accept things the way he did before his injury.”

Ms. Estrada stated that before the accident, Mr. Cox was a very good mechanic. He
successfully worked on his van to get it running again after the accident. He drove to
Pennsylvania from Texas in 1998 in record time.

Upon inquiry, Ms. Estrada stated that Mr. Cox’s functioning changed little from the time
of the May 18, 1997 accident until April 1999. He tended to sleep late and spend almost all of his
time in a recliner chair watching TV. He didn’t like others coming over. She did take him out to
eat and get him out for a walk. He drove his van to cash his monthly check. She reported that
her brother always dealt in cash because he did not trust banks, even before the 1997 accident.
She stated that Mr. Cox was always eccentric. After the accident she described him as becoming
suspicious and accused her of stealing his cash after he had forgotten he put his cash in a box.

Ms. Estrada reported that when her brother went to Pennsylvania for the summers, he lived in his
van. He parked by a neighbor named Sophie Colten. He would sometimes use her bathroom and
had some meals there.

Ms. Estrada stated that she informed Mr. Cox when their niece, Trisha, sold the
Pennsylvania family property. He understood it. She told him that their niece stored all his
personal property of value. The first year he returned to Pennsylvania (summer, 1998), he went
to examine his vehicles and personal property. When Mr. Cox returned the following fall, he
talked of buying the family property back or other property with the money he would get from the
lawsuit against the truck driver who struck his car. Mr. Cox told her that it was not fair that the
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family property was sold by their niece. He later told Linda Estrada that he thought someone
would. get the property back for him. She suggested that Mr. Cox may have confused the idea
that one of the Texas accident attorneys would help him get the family property back. Ms.
Estrada has heard her brother give different versions of what happened at the Pennsylvania
shooting.

Interview with Mr. Steven Passarello: Mr. Passarello reported that he had visited with the

defendant, Mr. Cox, least five times. On one occasion he spent between one and two hours, and
on three occasions between fifteen and thirty minutes. Mr. Passarello spent an hour at the time of
the preliminary hearing with the defendant. He was also present when Dr. Davis conducted his
two hour interview psychiatric interview. Mr. Passarello believed that he had a “definite problem”
getting cooperation from Mr. Cox. Mr. Passarello reported that Mr. Cox was still focused on
getting his property back. On one occasion Mr. Cox went into a rage and grabbed Mr. Passarello
by the collar insisting that Mr. Passarello recover Mr. Cox’s property. Mr. Cox talked of suing
the state for millions of dollars due to not getting his property back.

Mr. Passarello stated that he has not been able to find any attorney from State College,
Pennsylvania who advised Mr. Cox about getting his property back. He stated that he also could
not find any Texas attorney who made such a contact. The defendant’s sister, Linda,
disconfirmed participating in 2 meeting with an attorney from State College in her home that Mr.
Cox reported to him. -

Mr. Passarello reported that the defendant has given him four different versions about how
he committed the crime. The most recent one was the self defense version that Mr. Cox told me.
Mr. Passarello stated that on occasion Mr. Cox has told him that he purchased the gun for
protection before going on to his family property without the intention of using it. On other
occasions he had given different versions.

Mr. Passarello stated that Mr. Cox seems to think that the jury will believe his story that
he acted properly because he was on his own property. Mr. Passarello said that Mr. Cox does
not seem receptive to an insanity defense, but he has not rejected it outright. Mr. Cox does not
appear to Mr. Passarello to understand the nature of the competency to stand trial and insanity
issues now being explored. Mr. Passarello stated that Mr. Cox did appear to understand the
concept of a plea bargain but Mr. Passarello had nothing concrete to offer him from the
prosecutor.

Mr. Passarello stated that Mr. Cox appeared quite different on the different days when he
visited. Sometimes Mr. Cox did not appear to remember him. Mr. Cox did not recall a
discussion of pretrial motions and does not seem to retain various things from their earlier

discussions.

Mr. Passarello stated that Mr, Cox understood that he was not faced with the death
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penalty but that he could spend life in prison. On some occasions Mr. Cox seems not to care
what will happen to him. On other days, he seems to think he will be proved innocent.
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not confirm Mr. Cox’s belief that the tmck driver that struck his vehicle in 1997 dehberately
intended to kill anyone.

Diagnostic Impression:

1. Cognitive Disorder, not otherwise specified due to head trauma and anoxia (lack of
oxygen) from the 5/18/97 vehicular accident.”

2. Schizotypal Personality Traits.

The diagnosis of cognitive disorder not otherwise specified is manifested by impaired
memory, impaired judgment, emotional lability, impulsivity, difficulty recalling names, irritability,
apathy, poor capacity for abstraction, lack of insight, paranoia, grandiosity, decreased coping
skills, and neglect of self care.

Mr. Cox’s schizotypal personality traits are a life long pervasive pattern of social and
interpersonal deficits with reduced capacity for close relationships. Before his injury he showed
odd beliefs and magical thinking, odd circumstantial speech, suspiciousness, odd behavior, and a
lack of close friends other than first degree relatives. His schizotypal personality traits were
exacerbated by the head injury which caused his cognitive disorder. §

Opinion Regarding Mr. Cox’s Ability to Understand his Miranda Rights: It is my opinion

with reasonable medical certainty that Mr. Cox on May 10, 1999 did understand the Miranda
nights which were read to him by Trooper Crain. The following evidence supports this opinion:

1 Mr. Cox was able to paraphrase correctly the meaning of different sentences from the
Miranda rights. He understood that he had a right to an attorney, at not cost if necessary,
but he did not believe that he needed one. He understood that he did not have to answer
the questions, but he indicated that he was not trying to hide anything.

2. Although Mr. Cox does have some long term memory deficits, his ability to retain
information for at least a few minutes is quite good based upon my mental status
examination.

3. Mr. Cox indicated that he had watched many police and lawyer television shows so that he

understood what Miranda rights were, even before they were read to him.

Opinion on Competence to Stand Trial: It is my opinion that the defendant does understand the
nature and object of the proceedings against him. The following evidence supports this opinion.
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1 Mr. Cox understood that he was charged with homicide and the meaning of the other
charges against him.
2. Mr. Cox had a reasonable understanding of the possible penalties against him, although he

did not indicate that he could be sentenced to life imprisonment.
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4. Mr. Cox understood that he could raise self defense or insanity as defenses to the charges
against him. Although he was reluctant to consider an insanity defense, he indicated that
he would consider it if his attorney recommended it. He did not reject it completely
according to his attomey also.

5. Mr. Cox had an adequate understanding of the adversarial nature of the court proceedings
and the roles of major courtroom participants.

6. Mr. Cox understood what a plea bargain was and was appropriate in rejecting hypothetical
unfavorable plea bargains and accepting hypothetical favorable ones.

It is my opinion that Mr. Cox is not able to assist his attorney with a reasonable degree of
rational understanding. The following evidence supports this opinion.

1. Due to Mr. Cox’s emotional disinhibition since his brain injury, Mr. Cox has emotional

outbursts. These manifested themselves on two occasions in my interview, were seen by
Dr. Boake, and have occurred in Mr. Cox’s meetings with his attorney. This may cause

difficulty in managing his behavior in the courtroom.

2. Mr, Cox’s memory problem intesferes with his ability to retain information shared by his
attorney with him.

(A)  Mr. Cox told me that he saw Mr. Passarello on only one occasion for 15 minutes
whereas Mr. Passarello indicated that he saw him five times.

(B)  Mr. Passarello reported that Mr. Cox did not retain information shared with him
about preliminary motions and other material they discussed in earlier sessions.

(C)  Mr. Cox was able to recall only two of the witnesses who testified in his
preliminary hearing in my interview with him.

(D) Mr. Cox’s memory problems will make it hard for him to retain information
reported by witnesses, and integrate that information to assist his counsel during
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tnial.
Mr. Cox is sometimes so focused on getting his property back that he does not attend to

the critical issues relative to his homicide defense.

Mr. Cox’s recitation of what happened at the time of the act has been inconsistent in
different versions. Although this may be due to intentional lying, it may be also due to
memory impairment and confabulation about what actually happened.

Mr. Cox’s rigidity in his thinking, memory impairment, delusional perception of some
events, and unrealistic expectation of the trial outcome do not permit him to rationally
plan legal strategy. This may cause him to be unrealistic in assessing plea bargain
opportunities and interfere with rationally weighing a decision to raise an insanity defense.

Although Mr. Cox is able to give an account of what happened on May 10, 1999, the
variability in his accounts and distortion due to delusions may interfere with his ability to
testify relevantly. Part of the reason for his different accounts may be conscious lying,
which would not interfere with his ability to testify relevantly. If an insanity defense is
raised, Mr. Cox’s statement of delusional beliefs may be-useful to his defense. However,
should Mr. Cox plead not guilty, his delusional perception of events may interfere with his
ability to gtve a coherent account.

On some occasions, Mr. Cox appeared indifferent to the outcome of his trial. Although he
does not have frank self defeating motivation, his apathy about the trial may interfere with
giving full cooperation to his attorney.

In conclusion, it is my opinion with reasonable medical certainty that Mr. Cox is not

competent to stand trial because although he does have an understanding of the nature and
objective of the proceedings against him, his brain injury causes him to lack the capacity to
cooperate with his attorney in the preparation of his defense.

It is my opinion with reasonable medical certainty that Mr. Cox has a substantial

probability of being restored to competence to stand trial within the foreseeable future if he is
given treatment. Mr, Cox did not take advantage of rehabilitation services after his brain injury.
Efforts at rehabilitation may assist him in compensating for his memory impairment to some
extent. Medication may help reduce his emotional outbursts and reduce his delusional thinking. I
recommend that restoration efforts be made in a secure hospital for the protection of the public.

Opinion on Legal Insanity: Mr. Cox is charged with criminal homicide, aggravated assault (two
counts), and simple assault. All of these charges refer to the conduct of shooting three bullets
inmto Mr. Dimmick on May 10, 1999. Additionally, Mr. Cox is charged with ¢riminal trespass
because he knowingly without permission entered the residence of John Dimmick. In giving my
opinion on the insanity issue, I will lump together the charges of criminal homicide, aggravated
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assault, and simple assault, since they refer to the same conduct by the defendant. I will
separately address the issue of insanity for the criminal trespass charge.

The test for legal insanity in Pennsylvania is whether at the time of the offense, the actor
was laboring under such a defect of reason, from disease of the mind, as to not know the nature
and quality of the act that he was doing o, if the actor did know the nature and quality of the act,
that he did not know that what he was doing was wrong.

Two quite separate versions of the shooting have been given by Mr. Cox. The first is the
account he gave to the police and initially to his attorney. The second version is an account of
self defense that he told to'me and later to his attomey. There are a number of reasons which
suggest that the self defense account does not reflect the reality of what happened. These reasons

include:

1. Mr. Cox had a rational motive for shooting the victim based on his desire to have him
leave his family property because he did not believe that his niece should have sold the
farily property.

2. Mr. Cox fired three shots at the victim. Two were in the head and one was in the

abdomen. The single eye witness account reported that the final shot was fired into the
abdomen of Mr. Dimmick after he was lying on the ground. Based on the coroner’s
report, Mr. Dimmick’s heart had already stopped pumping blood before the final shot.
The ﬁnng of three shots in this fashion militates against the likelihood that the shoozmg
wag in self defense.

3. The fact that Mr. Cox did not seek to contact the police or an ambulance suggests that the
killing was not in genuine self defense.

4, The fact that Mr. Cox did not tell the police officers on the scene that he shot in self
defense casts doubt on it being genuine self defense.

There are two possibilities to explain why Mr. Cox is reporting a self defense version. (1)
Mr. Cox may simply be lying in an effort to avoid incarceration; (2) It is possible but less likely,
that Mr. Cox’s brain injury has caused him to distort his recollection of what happened.

In offering my opinion about Mr. Cox's sanity at the time of the shooting, I will separately
address my analysis of each of the two versions of the shooting. The fact finder mey then apply
whichever analysis is consistent with their belief about what actually happened.

I will first address the sanity issue based upon the self defense account given to me by Mr.
Cox on December 29, 1999. It is my opinion that Mr. Cox was suffering from a mental disease
(cognitive disorder, not otherwise specified) caused by his brain injury in the May 18, 1997
vehicular accident. The evidence for his mental disease is described under my diagnostic
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impression,

It is my opinion that Mr. Cox, in spite of his mental disease, knew the nature and quality
of firing three shots at Mr. Dimmick. The following evidence supports this opinion:

1 Mr. Cox was knowledgeable about firearms. He was a hunter throughout his life and
owned many firearms. He specifically ordered a high quality 357 magnum pistol. He told
me that he knew it was designed to penetrate four inches of wood. He was well aware
that firing two shots into a man’s head and one into his abdomen would cause grievous
harm.

2 Although Mr. Cox alleged that he was “out of it mentally” and claimed amnesia for the
shooting itself in his self defense account to me, his witnessed behavior suggests that he
did know the nature and quality of his act. The fact that he fired two shots in the victim’s
head and one in the victim’s abdomen after the victim was on the ground indicates he
knew the nature and quality of his act. Furthermore, his statement to the police that he
would shoot the victim again suggests that he knew the nature and quality of the shooting.

It is my opinion based upon Mr. Cox’s sclf defense account, that no mental disease or
defect caused Mr. Cox not to know that the shooting was wrong. The following evidence
supports this opinion: :

1. If Mr. Cox’s self defense account is taken at face value, Mr, Dimmick, the victim, was
attempting to grab Mr. Cox’s gun in a way that caused Mr. Cox to believe that he would
be killed. If he shot Mr. Dimmick in an honest and reasonable belief that he would be
killed, his killing would be justified. Thus, if Mr. Cox’s account is taken at face value, no
insanity defense is necessary because the killing was genuinely in self defense rather than a
misperception of a need for seif defense based upon mental disease. Thus, no mental
disease caused him to believe that the shooting was the right thing to do.

2. If Mr. Cox used excessive force to defend himself, it was a product of anger rather than
mental disease. Mr. Cox indicated that his own personal code of honor forbad him from
firing a gun at someone except in self defense. Thus, Mr. Cox knew it was both legally
and morally wrong to shoot Mr. Dimmick if it was not self defense.

3. Mr. Cox indicated he had no delusion which caused him to think that killing outside of
legitimate self defense was the right thing to do.

4, Mr. Cox had no hallucination which caused him to think that shooting outside of self
defense was the right thing to do.

Next I will discuss Mr. Cox’s sanity at the time of the shootmg based upon the account he
related to the police both at the crime scene and back at the police station. Mr. Cox did suffer



E:RDI“‘! ! K's Kars PHONE NO. : 814 378 6213 AUG. 22 2000 B3:53PM P19

1

19

from a mental disease due to his brain injury at the time of the shooting.

If Mr. Cox’s initial version of the shooting is taken at face value, it is my opinion that Mr.
Cox knew the nature and quality of shooting the victim. The evidence for this is the same as that
listed above about his knowledge of firearms and knowledge that a bullet fired from a 357
magnum would cause severe damage.

It is my opinion that if Mr. Cox’s initial accounts to the police are taken at face value, Mr.
Cox knew that shooting Mr. Dimmick was wrong. The following evidence supports this opinion:

1. Mr. Cox stated in his interview with me on December 29, 1999 that on the day of the
shooting, he knew that it was wrong to shoot a person even if he was were on your
property. Mr. Cox understood that the family property had been sold by his niece based
upon several witness accounts. Mr. Cox reported that a State College attorney told him
that he would alter the sale of the property so that Mr. Cox would have a right to go on
the family property and take ownership. However, cven if Mr. Cox had a delusional
misperception that he owned the property, he explicitly stated that he knew this gave him
no right to shoot a “trespasser on his property.”

2. Mr. Cox had a rational alternative motive for shooting the victim unrelated to any
psychotic misperception. The motive was to shoot Mr. Dimmick in anger because he felt
that the family property was unjustifiably transferred to a new owner.

3 The fact that Mr. Cox failed to notify the police or call an ambulance after the shooting
suggests that he recognized that the shooting was wrong.

4 The fact that Mr. Cox misrepresented to the person who sold him the 357 magnum that he
was going to us¢ it for hunting, rather than confronting and/or killing & person on his
family property, suggests that he knew that shooting a person was wrong. Mr. Cox stated
to me that he was waiting for the gun to come in before going to the property. Although
he later denied this, the fact that he also shared this with his attomey suggests that he did
wait for the gun before going on the family property.

I will next address Mr. Cox's sanity related to the charge of trespass (by entering the
home of Mr. Dimmick). Mr. Cox gave only a single account for why he did this. He stated he
did it to see if he could find any of his firearms which were apparently taken from the family
property when his niece sold it.

It is my opinion that Mr. Cox was suffering from a mental disease due to his brain injury,
at the time he walked into the residence of Mr. Dimmick. It is my opinion that, in spite of his
mental disease, he knew the nature and quality of the act of trespassing. Although he personally
felt that the family property was improperly sold, he knew that the home of Mr. Dimmick did not
belong to him. Mr. Cox was not so impaired by his cognitive disorder that he did not understand
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the nature and quality of going into another person’s residence without permission.

It is my opinion that Mr. Cox knew that going into the residence of Mr. Dimmick was
wrong. The following evidence supports this opinion;

1. Although Mr. Cox may have believed that he had a legal right to be on the family property
based upon a delusional idea that a State College attorney had told him that he could do
80, he still knew it was wrong to go into the residence of another person.

2. Mr. Cox had no delusion which caused him to believe it was right to go into Mr.
Dimmick’s residence. : '

3. Mr. Cox had no hallucination which caused him to think it was right to go into Mr.
Dimmick’s residence. ' '

4 Mr. Cox was not so confused by his cognitive disorder that he believed it was right to go
into another man’s residence.

5. Mr. Cox stated a rational motive to the police for going into Mr. Dimmick’s residence.
That is, he was looking for his own weapons that he thought might be there. He knew it
was not lawful to do that without the permission of the owner.

In summary, it is my opinion with reasonable medical certainty that Mr. Cox was suffering
from a mental disease (cognitive disorder) at the time of each of the acts with which he is charged.
Nonetheless, it is my opinion with reasonable medical certainty that Mr. Cox’s disease did not
cause him not to know the nature and quality of each of the acts with which he is charged.
Furthermore, it is my opinion with reasonable medical certainty that Mr. Cox's mental disease did
not cause him to not know that each of the acts he did was wrong.

inion on Whether Mr. Cox Was “Guilty But Mental I:” In Pennsylvania, a person may be
found “guilty but mentally ill” if at the time of the offense he met the definition for being “mentally
il.” In Pennsylvania “mentaly ill” means “One who, as a result of mental disease or defect, lacks
substantial capacity either to appreciate the wrongfulness of his conduct or to conform his

conduct to the requirements of the law.”
4

It is my opinion with reasonable medical certainty that Mr. Cox was suffering from a
mental disease due to his brain injury on May 10, 1999,

It is my opinion that Mr. Cox did not lack substantial capacity to appreciate the
wrongfulness of his conduct on May 10, 1999. Although the definition in “guilty but mentally ilI”
provides a more liberal than the test on the issue of wrongfulness, it is still my opinion based on
the reasons listed above that Mr. Cox did not lack substantial capacity to appreciate the
wrongfulness of his conduct.
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It is my opinion that Mr. Cox did, as a result of his mental disease, lack substantial
capacity to conform his conduct to the requirements of the law at the time he shot Mr. Dimmick.
The following evidence supports this opinion:

1. Mr. Cox, due to his brain injury, suffered from impulsivity, irritability, paranoia, poor
judgment, grandiosity, and decreased coping skills. When confronted with Mr. Dimmick’s
refusal to leave the family property and his demand that Mr. Cox leave, Mr. Cox had
difficulty thinking through alternative courses of action.

2 Mr. Cox’s brain injury left him with rigid thinking patterns, particularly in regard to his
ownership of the family property. In fact, Mr. Cox is still focused on regaining control of
the family property. He had magical ideas that because he was born on the property and
because his mother had told him to look after it, that he was the only rightful owner and
decision maker about the property. The fact that the trees he planted and the “sacred pine
trees” were cut down by the new owner was especially disturbing to him.

3. Mr. Cox lacked substantial capacity to conform his conduct to the requirements of the law
at the time of the shooting because of his paranoid perceptions about Mr. Dimmick.
During his interview with Trooper Crain, Mr. Cox said, ‘I wanted to have the
gun....because there was somebody already trying to kill me which 1 blamed on him... All 1

know that he was trying to get me." :

It is my opinion that Mr. Cox also lacked substantial capacity to conform his conduct to
the requirements of the law with respect to the charge of trespass. In my opinion, he lacked:
substantial capacity to refrain from walking into Mr. Dimmick’s residence to search for his own
guns. The following evidence supports this opinion:

L. The first two reasons noted above for why Mr. Cox lacked substantial capacity to refrain
from the shooting also explain why he lacked substantial capacity to refrain from entering
Mr. Dimmick’s residence..

2. Mr. Cox was quite distressed and feit wronged by having his personal property removed
without his permission from the family property. He was particularly upset by the loss of
his firearms. He thus lacked substantial capacity to refiain from immediately investigating
Mr. Dimmick’s residence to see if his firearms were located there.

In summary, it is my opinion with reasonable certainty that Mr. Cox understood his
Miranda rights on May 10, 1999. Tt is my opinion that Mr. Cox is not competent to stand trial.
However, there is a substantial probability that Mr. Cox could be restored to competence within
the foreseeable future. It is my opinion that Mr. Cox was not legally insane at the time that he
shot the victim and at the time he trespassed on the victim’s residence. Finally, it is my opinion
that Mr. Cox does qualify for “Guilty But Mentally III” under Pennsylvania law because his mental
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disease (cognitive disorder) caused him to lack substantial capacity to conform his conduct to the
requirements of the law on each of his charges.

Sincerely yours, -
. .
phudls { loand 2, Q-
Phillip J. Resnick, M.D.

enclosure: (cv and statement)
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IN ThE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually :

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK :
Plaintiff

vs. No. 00-328-CD
CLIFFORD COX, an incompetent
by John R. Ryan, Esquire, his
Guardian ad Litem, LINDA ESTRATA, : Jury Trial Demanded
individually and as next friend
(ANF) of Clifford Cox, and
SOUTHWEST GUARANTY TRUST CO., N.A.
Defendants :

PRAECIPE
TO THE PROTHONOTARY:

PLEASE Exemplify certified copies of the following documents
filed in the above captioned matter to the 58th Judicial District
Court of Jefferson County, Texas, to the attention of John 8.
Appleman, Clerk, whose office is 1located at P. O. Box 3307,
Beaumont, Texas, 77704, to be filed in Cause No. A-0157378, Linda
Estrada, ANF of Clifford Cox et. al. vs. Bo-Mac Contractors, Inc.
et. al. These documents are as follows:

1. Petition for Transfer of Trust Assets Filed on Behalf of
Defendant, Clifford Cox, by his Guardian ad Litem, John R. Ryan,
Esquire.

2. Order dated April 18, 2000, granting plaintiff’s Petition

for Injunctive Relief.

Afohn R. Carflgg( Esq.
F!LED Attorney for ainti
Reoe P. O. Box 249

SEP 12 2000 Philipsburg, Pa., 16866

William A. Shaw
Prothonotary
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ATTESTATION

278 1 D)
COMMONWEALTH OF PENNSYLVANIA ) @ @ Y
) SS.
COUNTY OF CLEARFIELD )

I, John K. Reilly, Jr., President Judge of the Court of Common Pleas of Clearfield
County, in the Commonwealth of Pennsylvania, do hereby certify that the said William
A. Shaw, by whom the attached Petition for Transfer of Trust Assets Filed on Behalf
of Defendant, Clifford Cox, by his Guardian ad Litem, John R. Ryan, Esquire, and
Order dated April 18, 2000, RE: Plaintiff's Petition for Injunctive Relief was made,
was, at the time of so making the same, and is now the Prothonotary/Clerk of Court, duly
commissioned and qualified; to all whose acts as such, full faith and credit are and ought
to be given, as well as in courts of judicature as elsewhere; that the seal thereto annexed
1s the Seal of said Court; and that the said William A. Shaw is in due form of law, and
made by the proper officer.

Dated this 12th day of
September, A.D. 2000

President Judge
COMMONWEALTH OF PENNSYLVANIA )

) SS:
COUNTY OF CLEARFIELD )

I, William A. Shaw, Prothonotary/Clerk of the Court of Common Pleas, in and for
said Court, do certify that the Honorable John K. Reilly, Jr., P.J., by whom the
foregoing attestation was made, and who has thereunto subscribed his name, was, at the
time of making thereof, and still is, President Judge of the Court of Common Pleas,
Clearfield County, duly commissioned and qualified; to all whose acts as such, full faith
and credit are and ought to be given, as well in courts of judicature as elsewhere.

IN TESTIMONY WHEREOF, I have hereunto set my hand and affixed the Seal of
said Court, this 12th day of September, A.D., 2000.

Prothonotary/Clerk of Courts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually :

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK
Plaintiff

ve. : No. 00-328-CD

CLIFFORD COX, an incapacitated
person, by JOHN R. RYAN, ESQUIRE,
his Guardian ad litem; LINDA
ESTRADA, individually and as next

Jury Trial Demanded

..

friend (ANF) of Clifford Cox, and : [} o
SOUTHWEST GUARANTY TRUST CO.,N.A. : .
Defendants :
JAN 08 .01
AFFIDAVIT William &. Shaw‘?
COMMONWEALTH OF PENNSYLVANIA : Prothoirciary

SS:
COUNTY OF eErE CLEARFIELD

Personally appeared before me the undersigned, John R.

Carfley, Esquire, who being duly sworn according to law, deposes
and states as follows:

1. I am an attorney duly licensed to practice law in the
Commonwealth of Pennsylvania with offices at 222 Presqueisle
Street, P. O. Box 249, Philipsburg, Pennsylvania, 16866. My
attorney ID Number is 17621.

2. In my capacity as an Attorney, I was retained by Kay
Churner, individually and as executrix of the Estate of John
Dimmick to represent the interest of the estate in an action filed
under the Uniform Fraudulent Transfer Act to No. 00-328-CD in the
Court of Common Pleas of Clearfield County, Pennsylvania.

3. In my capacity as the attorney for the estate I secured

iy

- e,



through discovery in the State of Texas a transcript of a
settlement hearing at which representatives of Southwest Guaranty
Trust Company appeared and testified as to the formation of a trust
under Section 142.005 of the Texas Property Code. A true and
correct copy of the transcript of the settlement hearing is
attached hereto as Exhibit A with the pertinent portions of the
testimony of S. Brady Whitaker, Esquire, in-house counsel for
Southwest Guaranty appearing at Pages 17 through 19.

4. Based on the aforesaid it is averred that Southwest
Guaranty has in the past and will continue in the future to have
minimum contacts with the Commonwealth of Pennsylvania based on the
domiciliary of the beneficiary of the trust who is currently
incarcerated at the Warren State Hospital, Forensic Unit, pending
trial on the charges of criminal homicide, aggravated assault and
other miscellaneous violations of the Crimes Code of the

Commonwealth of Pennsylvania.

T
Sworn to and subscribed V\ %

before me this 8 day of
January, .20

e ZA.

WILLIAM A. SHAW
Prothonotary
My Commission Expires
1stMondayinJan.2002
Clearfield Co. Clearfield, PA.
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CAUSE NO. A-157,378 -

IN THE DISTRICT COURT

el

LINDA ESTRADA, ET AL

Plaintiff

BO-MAC CONTRACTORS, ET AL

)

)

)

: )
VsS. ) JEFFERSON COUNTY, TEXAS

- )

)

)

Defendant )

58TH JUDICIAL DISTRICT
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TRANSCRIPT OF REPORTER'S NOTES
SETTLEMENT HEARING
OCTOBER 21, 1999

***************.***************************************

HON. DONALD J. FLOYD, JUDGE PRESIDING

Reported By:

JERRIE L. BROWN, C.S.R.
OFFICIAL COURT REPORTER
172nd Judicial District Court
1001 Pearl Street

Beaumont, Texas 77701
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OCTOBER 21, 1999:

MR. THOMPSON: Judge, my name is Joel Thompson
and I represent the plaintiff. And before we begin to offer
any evidence, if the Court choose, I could spend about two
minutes giving you a little bit of background on this case and
what it is we're going to try to do today.

THE COURT: Okay.

MR. THOMPSON: There's really two things that we
want to do today, and that is, the Court to approve the
settlement we've reached, and the second thing is for the
Court t&mcreate a trust that a portion of the money i; going
to go into. The other portion of the money is going into a
structﬁre'that is going to pay into the trust, that we'll
explain in further detail a little bit later.

But this gentleman, the plaintiff, that we're
here to talk about, is a gentleman by the name of Clifford
Cox. Clifford Cox was injured in an automobile accident made
the basis of this lawsuit, and as a result of one of his
injuries, so the plaintiffs say, he suffered significant head
injuries and trauma to his brain.

About several months ago, maybe a year and a
half to two years after the accident, Clifford was living in
Texas and he left and went to Pennsylvania. And while he was
in Pennsylvania he sﬁot and killed an individual -- he

allegedly shot and killed an individual, for which he was

Jerrie L. Browm, C.5-° K-
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arrested and now resides in the county jail in a small town in
Pennsylvania awaiting trial.

As we sit here to ask you to approve this
settlement, it's my understanding that his pretrial motions in
his criminal case are going to happen today as well.

Now, with that background, knowing those facts,
we were able to mediate this case and come up with a
settlement that is agreeable to all parties. Mr. Cox has no

parents and no children and no wife. We brought this case

through his sistei, Linda Estrada, as next friend, and she is

here today to offer evidence as to her understanding of the
settlement.

And with the Court's permission I'd like to call
her to the stand and offer some evidence.

THE COURT: Okay. Would you raise your right
hand, ma'amn.

{THE WITNESS WAS SWORN)

THE COURT: Thank you. You may have a seat.

LINDA COX ESTRADA,

having been first duly sworn, testified as follows:

EXAMINATION
BY MR. THOMPSON:
Q. Linda, I need for you first to state your full name
for the record, please:'
A. My name is Linda Cox Estrada.

i

Jerrte L Brown,—CS R
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Q. And I take it by your middle name, you are a sister
to Clifford Cox, the plaintiff in this case?

A. That's correct.

Q. And you were aware that in May of '97 Cifford was
injured in a car wreck?

A. Yes, I'm aware of that.

Q. And you brought this lawsuit as his next friend
against the defendants that are here today, correct?

A. That is correct.

Q. You underétand that one of the purposes for us being

here today is to completely settle any claim that Clifford may
have against any of the defendants that are in this lawsuit?

A. Thaf is my understanding.

Q. Okay. You understand that if we wanted to, I guess,
we could try the case to a jury; but you understand you have
the right to a jury trial and that if the Court approves this
settlement today then there will be no jury trial?

A, Yes, that's my understanding.

Q. And if you had decided to try this caée to a jury,
the jury may award Clifford more money than this settlement or
less money than this settlement, or no money at all?

A. Right. I understand that.

Q. You understand also that if the Court approves this

settlement, regardless of what happens in the future, Clifford

will never be able to, either on his own or through you, come

JeIrrTiz L. BIOWI, C.o.R.
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back and try to get any more money from the defendants that
are here today or their insurance carriers; that if the Court

approves this settlement, this claim that Clifford has is

over?
A. Yes.
Q. Linda, you understand -- and you and I have

talked -- that the way the settlement is divided, that the

total amount of recovery to Mr. Cox is going to be $1,375,000,

correct?
A. Yes, that's right.
Q. And you understand that the first thing we have to

do is pay Medicaid because they've got a lien in the case on
Clifford's medical bills, right?

A. Yes, that is right.

Q. And it's your understanding that the Medicaid lien
is $67,221.46?

A. That's right.

Q. Also, you've been made aware that the total case
costs on behalf of Clifford are $20,864.107?

A, Yes, that's right.

Q. And you know that the attorney's fees in the case

are 40 percent?

A/ Right.
Q. Which lééves Clifford a net amount of $763,803.047
A. That's right.

JEYTIT L. BIOWI, C-STR:




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

-

Q. Okay. Now, we've talked about different ways to
handle this money, correct?

A. Yes, we did.

Q. And you understand that what we're going to do is

use about two-thirds of that money and purchase a structure,

correct?
A. That's right.
Q. And the other third of that money, approximately, is

to go into a trust, a 142 Trust, for Clifford Cox?

A. Yes, ﬁhat's correct.

Q. And the structure -- the payments from the structure
will be made into the trust?

A, Right. Monthly.

Q. All right. Are you here today to ask the Court to
approve this agreement?

A. Yes, that's what I'm here for.

MR. THOMPSON: OQOkay. I'm going to pass the
witness for now, Your Honor, as far as the settlement. I may
have some more guestions -- I will have some more questions
for her when we start talking about the trust, but for the
purposes of the settlement of the case I1'll pass the witness.

THE COURT: Okay.

MR. OLD: 1If I can have just a minute with

Mr. Thompson to ask one quick question.

THE COURT: All right.

Jerrie L. BIOWH, C.S5.K.
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EXAMINATION

BY MR. OLD:

Q. Mrs. Estrada, my name is Jay Old and I'm here on

behalf of Bo-Mac Contractors, one of the defendants in the

lawsuit that you've brought on behalf of Mr. Cox. Okay?

A. How do you do?

Q. Gocd to see you. We met, actually, once at your
house.

A. Yes, that's right.

Q. You remember that?

A. iido remember. )

Q. And at that time you were keeping Clifford there at

your home and he was living with you, and we came down and
interviewed both him and you. Do you remember?

A. I do remember.

Q. Okay. One of the things I gathered through that
meeting was that Clifford sort of is his own person, but he

was not necessarily all there.

A. That's correct.

Q. Do you agree with that?

A. Yes, I do agree.

Q. I know there have been some evaluations done of

Mr. Cox, and you had agreed to have those evaluations done on
his behalf; is that right?

A. That 1s correct.

Jerriet—Brownrr—C-5R
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Q. And if you don't mind, I'll just sit back down.
MR. OLD: Is that okay, Your Honor?
THE COURT: That's fine.

0. As part of that, is it your understanding that the
psychiatrists and the neuropsychologist who observed and
examined Mr. Cox determined, after visiting with him and you
and others, that he's not capable of handling his daily

affairs or managing his daily affairs?

A, Yes, that is my understanding.

Q. Do you.agree with that?

A. "} do agree. )

0. In the time that he lived there with you after this

accident, did you feel like Clifford was capable of making
financial decisions or personal daily care decisions on his
own?

A, To a degree he can. I mean, he knew he needed to
brush his teeth and shave; personal care, he was aware of
that.

Q. But he was not -- was he capable at the time of
making decisions about finances or handling his own monetary
needs or perhaps even consulting with Mr. Thompson in handling
this lawsuit?

A. ‘He was not.

Q. He kind of ﬁas a little bit of a fantasy world that

he zips in and out of at times; is that fair to say?

= - hd I Fo N ol
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A, That is very true.

Q. Now, as I understand it, you've not made an
affirmative claim as a party in this lawsuit on your own
behalf; is that right? 1In other words, you're not making --

you've not brought a lawsuit on your own in this case?

A. No. That is correct.

Q. Even though you lost family members in this
accident.

A. I did lose family members.

Q. And I fhink you've already stated this but I want to

make perfectly clear that you understand that there will be no
further claim as a result of this settlement brought by or
through Mr; Cox against Bo-Mac or the Texas Department of
Transportation or its contractors out there, including a
company called Crabtree Barricade Services or Uretek, USA. Do
you understand that?

A, Yes, I do understand that.

Q. You're agreeing to extinguish all of those claims
that may have been applicable to this accident; is that right?

A. I agree to that.

Q. Okay. And you also are waiving a right to a jury
trial as you mentioned before?

A. I am waiving that right.

Q. Have you goﬂé over with your attorneys for Mr. Cox

the distribution of the funds that we talked about just

Jerrie L. Brown, C.S.K.
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briefly a minute ago, the trust and the structured settlement?
A. Yes, we have gone over those figures.
Q. And are you comfortable that that's in Mr. Cox's
best interest?
A. I believe it is.
Q. Now, I understand some of that money may actually be

allocated to assisting his defense in the criminal proceeding

as well?
A. That is correct.
Q. And if would be available, should the need arise, to

help pay for his future medical costs in the event he is not
incarcerated for any period in the future?
A, That is also correct. Yes.

MR. OLD: Your Honor, that's all I have for this

witness. 1 appreciate it.

THE COURT: Okay.

EXAMINATION

BY MS. SMITH:

Q. Mrs. Estrada, my name is Michelle Smith. We've met
before?

A. Yes. Good morning, Michelle.

Q. How are you?

A. ~ All right.

0. I just havé one quick question for you. To your

knowledge your brother is not married currently; is that

Jerrie I Browmr, SR
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right?
A, He has never been married.
MS. SMITﬁ: Thank you.
THE WITNESS: You're welcome.

EXAMINATION

BY MR. FERGUSON:
Q. Mrs. Estrada, my name is Tim Ferguson. I'm the
appointed ad litem on behalf of Mr. Cox.
You know who I am, don't you?
A, Yes. Good morning, Mr. Ferguson.
Q. 'EOOd morning. |
I want to make sure that you understand, so
there is ne&er any confusion in the future, that all of the
moneys that have been delegated to Mr. Cox are to be used for
his exclusive use and benefit.
A, Yes, 1 agree to that.

Q. You understand that you're not going to be

compensated in any manner out of the money that's being set

aside for Mr. Cox?
A. I understand that.
MR. THOMPSON: Well, let me say this, Tim.
Excuse me for interrupting.
Judge, there are going to be -- when we get to
the portion about setting up the trust, I believe -- and Brady

Whitaker, feel free to interject here -- we're going to ask

Serrre L —Brown—CS5R=
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- while Mrs. Estrada does not have a legal claim because she was

Ha
o

#Fhe Court to, in setting up the trust,‘allow for certain
brovisions for that money to be used.

. And it was my intention today to do two tﬁings.
And the first one was to allocate money to Mr. Cox's criminal
defense attorney in Pennsylvania, who he has had family
relatives up there that he hired -- that hired this attorney
for him, with the understanding that Clifford would soon be
having some money to pay his criminal lawyer's fee.

And the second thing I was going to do was to

ask the Court to direct the trust to pay Mrs. Estrada. And

not a wrongful death beneficiary and was not injured --
because she. doesn't have a legal claim, she hasn't brought
one, but I was going to ask the Court to approve, in the
formation of the trust, a payment to her for the two years
that she kept her brother in her apartment rent-free, no
contributions to foed, that kind of thing.

I should, perhaps, have brought it up in the
settlement. I was -- my purpose was to wait for the trust to
do that.

THE-COURT: Okay. All right.

MR. THOMPSON: But there will be no document
made or in the trust that provides Linda Estrada with any
continuiné benefits or provides her with any right to that

money.

Jerrie L. Brown, C.S.K.
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THE COURT: OQkay.

Q. BY MR. FERGUSOCN: Mrs. Estrada, all I'm asking is
that it's your understanding and your agreement that you will
not personally profit out of the moneys that are going to be
allocated to Mr. Cox, with the possible exception of being
reimbursed for some necessary living expenses?

A. That is my understanding, yes.

Q. You've been able to be around him for many years
since this accident and you've been able to observe him?

A. I have.

Q. You were asked generally some questions about him
and how your perception of him is. And my question to you is,
do you agree that Mr. Cox exhibits major behavorial problems?

A, Yes, I agree.

Q. Do you agree that he appears to be unaware of
deficits, lack of insight into his situation, paranoia,
grandiose thinking and anger?

A. I agree to that as well.

Q. Do you agree that in your opinion, based on your

observations, Mr. Cox is not capable of making decisions about

his medical care, finances, or legal or business affairs?

A. I definitely agree to that.
Q. ‘Thank you, ma'am,
A. You're welcdﬁe.

MR. FERGUSON: That's all I have.

Jerris L—Brown—C-5+-R~
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THE COURT: Okay.
THE COURT: Mr. Thompson?

MR. THOMPSON: I don't have any more questions,

Your Honor.

MR. OLD: We have one more gquick question.
EXAMINATION

BY MR. OLD:

Q. Are you aware of any children that were fathered by
Clifford Cox?

A. I am not. -

0. Or adopted by him?

A. No. ‘There are none.

MR. OLD: Thank you.

THE COURT: You may step down, ma'am. Thank
you.

MR. THOMPSON: Jay, let's discuss with the Judge
about what we want to do about giving him an order to sign.

MR. OLD: Sure. ﬁut, first of all, I think we
ought to offer up these reports from Dr. Davis and Dr. Boake,
which --

MR. FERGUSON: I've got it attached to my
report.

MR. OLD: Okay.

MR. THOMPSOﬁ{ Judge, we looked at -- Jay had

prepared a judgment and a release this morning that I looked

. )

Jerrie— I Browm 5=




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

— - 16
at and had some problems with some of the wording, none of
which has an effect on what we've just done.

THE COURT: Okay.

MR. THOMPSON: And it would be my request, if we
could, to maybe go back to Jay's office and redo it in such a
way that reflects what the evidence was today, and then bring
it back for your signature.

THE COURT: That's fine.

MR. THOMPSON: OQOkay. That's fine.

MR. - OLD: I'd like to tender Dr. Boake's report,
as well, as an exhibit if the Court pleases. 1It's just =--
it's somewhat suppiemental to Dr. Davis's. Dr. Boake did an
independent medical examination --

(PLAINTIFF'S EXHIBIT 1 WAS MARKED)

-- of Mr. Cox and came up with some findings
that support and are relied upon by Dr. Davis in the report
attached to the ad litem's motion. It just furthers the
evidence that Mr. Cox is simply incompetent to manage his

affairs and supports the appointment of the ad litem in this

case.
THE COURT: All right. Any objection to that?
MR. THOMPSON: No objections, Your Honor.
MR. OLD: This is marked as Exhibit 1, Your
Honor.

THE COURT: It will be admitted.

Jerrie L. Brown, C.S.K.
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(PLAINTIFF'S EXHIBIT NO. 2 WAS MARKED)

MR. THOMPSON: 1In addition to the report by Dr.
Boake I want to offer into evidence Exhibit Number 2, which 1is
a life care plan, actually it's called a Needs Assessment and
Medical Cost Analysis, that was prepared by a nurse at our
request, Karen Bobetic. And she had traveled down and visited
with Clifford and spent some time with Mrs. Estrada and, as a
result, prepared this report that basically details the costs
that Clifford has incurred since the accident and will incur

in the future as to taking care of his basic needs.

And the only reason I offer this, Your Honor,
is for evidence relating to the portion of the trust that is
reimbursed fo Mrs. Estrada. But I'll offer Exhibit Number 2.

THE COURT: Okay. It will be admitted.

Is there anything else?

MR. THOMPSON: One other thing, Your Honor. I
would like to -- Brady Whitaker is involved in this case and
he's going to be the attorney that is creating the trust
documents for us, and I would feel a lot more comfortable if
Mr. Whitaker just tocok about a minute or two and explained to
Your Honor how we're setting up the structure and the trust
and that type of thing.

THE COURT: Okay.

MR. WHITAKER: Your Honor, my name is Brady

Whitaker. I'm a lawyer here on behalf of Southwest Guaranty

L -
JerrIg L —Browm—S5-R-
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Trust. After reviewing a number of options, what is
contemplated in this case is a standard Section 142 Trust that
tracks the statutory language, in that Mr. Cox certainly
qualifies for that.

The only two exceptions to tracking the
statutory language are, number one, the reimbursement
provision for Mrs. Estrada, which we believe clearly falls
within the terms of the statutory language, but for purposes
of clarity wanted to carve out a specific distribution for
that.

And secondly, with regard to his attorney's
fees, we want to state specifically that the trust is
authorizéd to pay those. Again, I believe that's clearly
contemplated in the statute and is in compliance with the
statute, but because of the situation wanted a specific
provision that indicates that we're authorized to pay his
attorney's fees.

THE COURT: Okay.

MR. WHITAKER: Absent those two issues, there is
nothing other than just the statutory language in Section 142
of the Texas Property Code. And I'll be happy to answer any
questions you have with regard to the trust, the trustee, or
what's contemplated.

And Wé‘will prepare an application, an order and

a trust agreement for the Court's entry, setting up and

[4p]
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establishing the trust.

THE COURT: Okay. That will be fine. I don't
have any questions. |

MR. WHITAKER: Thank you, sir.

MR. FERGUSON: Your Honor, I'm Tim Ferguson, and
as I mentioned, I'm the appointed attorney ad litem for
Mr. Cox. I tendered to the Court a report from Timothy W.
Ferguson, Attorney Ad Litem for Clifford Cox.

I've served as the ad litem since December 1998,
and within my feport I think are detailed out the aq;ivities
that I've conducted, in part, in the ad litem representation
of Mr. Cox.

Specifically, Judge, Exhibit C is an affidavit
from myself setting forth the time and the background that I
think qualifies me for the time to be compensated, if at all,
from the Court for the activities that I've done on behalf of
Mr. Cox. |

Because I may have a concefn in the future about
whether or not an affidavit is proper in lieu of live
testimony, I guess I would ask all the representatives here if
they would stipulate that my affidavit would serve as
testimony.

Does anyone have an objection to that?

MR. OﬂD: No, Your Honor, we do not.

MS. SMITH: No, Your Honor.

Jerrie L. Brown, C.S.K.
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MR. THOMPSON: No objection.
THE COURT: Okay.
MR. FERGUSON: And with that, Your Honor, that's

my tender. And I'm asking the Court to approve a total ad

litem fee in the amounts between $36,750 and $37,500 as a

reasonable fee for the representation provided to Mr. Cox in
this matter.

THE COURT: Any objections or any comments on
that?

MR; OLD: Your Honor, our only -- it's ngt
necessarily an objection. The request is that the ad litem's
fee be divided equally between the four parties that are here
paying mone? to settle this case today, that being Progressive
Insurance as the UM carrier; B.G. Andrews, the driver who
caused this collision and set about the chain of events that
brought us here today; Bo-Mac Contractors; and Uretek, USA.

THE COURT: Okay. I'll set the fee at --

Did you want to say something?

MR. BALDWIN: Yes, Your Honor. My name is Tim
Baldwin and I'm here for a gentleman who is the attorney of
record on behalf of Progressive Insurance. And I would have
an objection to splitting the fee on the ad litem's fee
equally among four parties, or however.

I want ﬁé point out to the Court that on behalf

of Progressive, I believe -- and Mr. Ferguson can speak to

b d . I o o
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this, he talked to Mr. Magee, I think, yestérday -- I think
Progressive is paying out a total of $25,000, and I don't
think even we were actually a party to the initial litigation
in this suiﬁ. So, it would be wholly unfair for us to pay an

equal amount or share of the ad litem's fee considering the

$25,000 of the total that was paid out.

MR. OLD: Well, the point is that everyone is
paying money, regardless of equality, based upon an effort to
resolve the case. They're paying the full limits of their
liability policy. My client is certainly not paying the full
limits of its";nsurance but it's paying what it deems to be an
appropriate amount.

Tﬁere are any number of ways that one could
divide up what would be a, quote, "fair way" to distribute the
cost of this ad litem. 1In fact, Progressive is the one that
requested the ad litem at the very start and the Court -- when
the Court appointed Mr. Ferguson as the ad litem, did so at
the specific insistence of Progressive. And literally, the
initial motion to the Court was that he was only to be
appointed for the purposes of receiving the funds paid by
Progressive. Progressive has not paid those funds yet,
although they have been tendered, and they have remained in
this matter throughout the pendency of this case to the point
that we are today. .

So, it's fair to equally distribute those funds

ho)

L d . hd b oo
JEL L T Lo O OWI, — T oIt




10
11
12
13
14

15
16
17
18
19
20
21
22
23
24

25

22

amongst all the defendants. Mr. Andrews who caused the wreck
is not paying that much money either; I don't know if it's 25
or $40,000 that he's paying. It's a lower number. But
certainly he bears at least an equal share of the cost of the
ad litem fees. I think the Couft would agree with that.

And, so, it's our position it's only fair to
divide it up equally amongst the paying parties.

MR. FERGUSON: Your Honor, if I may. My
position on that is that Bo-Mac and Uretek, two of the
defendants, are paying a total of $1.3 million dollars to
Mr. Cox. B;;. Andrews is paying a total of $20,000. State
Farm, which is Mr. Cox's carrier, is paying $30,000.
Progressive ié paying $25,000. I would suggest to the Court
that an equitable division of the ad litem fees should be in
proportion to those amounts.

MR. OLD: Your Honor, that's just wrong. That's
just not fair, and I'll tell you why. We're down here paying
money for the fray of other people. And that's just the facts
of life and we accept that. But ad litem fees are costs, and

the parties who are paying money should be paying the costs cof

‘the ad litem's fees.

THE COURT: Okay. I will --
MR. BILL JACKSON: Excuse me, Judge. I
apologize, Your Honor. i}m Bill Jackson and I'm here for

Mr. Andrews. BAnd the only thing I would note, Your Honor, is

7o)
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that Mr. Andrews' insurance policy is through Century
Insurance Company. They have tendered in this matter every
dime of insurance coverage that is available; they have no
meore money.

If Mr. Andrews is assessed any ad litem fees in
this case it would come out of Mr. Andrews personally; he
would have to be personally responsible for that. He's 72
years old and, in essence, doesn't have any assets to speak
of.

So, basically, that is our problem and our

position on the matter. And, obviously, we would be for -- if
there is an assessment of ad litem fees against Mr. Andrews,
that it bé proportional to the amount of money that he paid és-.
it is to the other parties in the case, Your Honor.

MR. OLD: For purposes of the record, Your
Honor, I think I need to object to the statements made by
Mr. Jackson because they are statements by an attorney. I
believe they're based on hearsay, without foundation, and they
also contain legal conclusions. So I would ask that they be
stricken under that basis.

And I believe I'm required now —-

THE COURT: Are you saying that he has no
factual basis to support that?

MR. OﬁD: Exactly. And there needs to be

briefing and case law brought together. The policy needs to

th
b o
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be brought to the Court's attention. Evidence of the
financial status of Mr. Andrews needs to be brought to the
Court's attention, if indeed he's going to be called upon to
pay.

My understanding ié that costs are taxed and
they're paid by insurance companies every today, even though
they have tendered their full policy limits. Moreover, they
haven't paid their policy limits yet; they have only tendered
it. So there is another additional legal distinction there to

be addressed by the Court.

So, while he may ultimately be correct, he's not
brought any evidence to support his testimony, if that's what
it's offered és. And so we object to it on that basis.

MR. JACKSON: In response, I would also note
that Mr. 0ld's statement that his interpretation is that
somehow ad litem fees are set apart from policy, you know --

the policy that we're hearing from -- is also likewise a

‘hearsay statement.

I have simply come before this Court and have

given my client's insurance carrier's position. Their

position is, within days of this accident's occurrence they

tendered their full policy limits in this case, every dime
they had. There was nc more money out there.
Mr. Andrews, on the other hand, has gone forward

in this case as a defendant, and with the settlement of this

Jerrie T —Browm,—Ct- S Re
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case has, in fact, been settled out as a defendant for
$20,000 -- actually, a total of $40,000. 20 as to one
defendant and 10 as to the other two plaintiffs.

On the other hand, we have Bo-Mac and Uretek
that have paid what has been a 7-figure amount; The only

equitable way that this can be done is to have a pro rata

share as to the ad litem fees as to what was paid in the case.

The argument has been made somehow that Bo-Mac
is having to bear an unreasonable proportion of the case. It

was their decision to settle the case. They could have gone

to trial, could have tried the case, but they chose to settle

the case for the amount of money they chose to settle it for.

I, on the other hand, on behalf of my client,.

settled my client's case for $40,000. That's the amount that
the plaintiffs accepted in this case.

" The only equitable way to divvy this up, in
essence, is by the percentages of what each one paid.
Everyone in this case had the option of defending the case or
taking it to trial.

Now after the fact, after the case is settled,
after they've paid what fhey felt is the lion's share of the
settlement in the case —-- but they did so voluntarily -- they
want to now come back and say, "Oh, no, we need to have a
different distributién‘of the ad litem fees" after the fact.

If they did nof feel it was eqguitable to start

Jerrie L. BIOwn, C-S57Re
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with, then they had their option to go to trial, which they
chose not no do.

MR. OLD: Your Honor, I again object because
that's apparently intended to be testimony and it's hearsay
and it's flat-out wrong.

The truth of the matter is, there was no
agreement made as to the division 6f ad litem fees in this
case. Just like Mr. Jackson obtained a settlement to pay the
liability issues in this case for a said sum of money, we did

the same thing. But there was no agreement made at that time

that limited his liability or his payments to ad litem fees.
Nobody did.

| Nobody made any agreement finalizing
understandings between the parties as to who paid what ad
litem fees or how much. And, so, it's the same exact
position, actually, we're in that he's in. We all knew when
this case came before the Court for resolution and acceptance
of an approval of the settlement agreement, that someone would
be assessed ad litem fees as costs, and it would most likely
would be all of us, because that's the way it's fair to do it.

And there's all kinds of ways to divvy this

thing up. The fact that Bo-Mac and Uretek had more insurance
than Mr. Andrews shouldn't mean that their carriers pay costs
disproportionately/,since all the parties in this case are

paying money to resolve the issues and resolve the case.

Jerrie L. BIOWI;, C-S.R.
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And that's all we ask, that it be divvied up
between the four parties. It would be $10, 000, roughly,
apiece to pay. 1It's assessed as costs. That is what the
rules say, it's what case law says, as the Court is already
aware, and that's what we're reqﬁesting.

And, Your Honor, just for my clarification. 1I
don't know if any of these objections have been approved, but
perhaps the Court could at least rule on them and I'l1 have
the record if this needs to go any further.

THE CbURT: I'll sustain the objection. -

What I'll do is, I'll set the fee at $37,500,
and require that the fee be divided up equally.

.MR. FERGUSON: And, Your Honor, is there a time
limit that you would order the defendants to tender that ad
litem fee?

THE COURT: 30 days.

Is there anything else?

MR. THOMPSON: None from the plaintiffs, Your
Honor.

THE COURT: Okay.

(END OF PROCEEDINGS)

Jerrie L. BIOWH, TS, K.
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offered by the respectlve partles.

THE STATE OF TEXAS - )

COUNTY OF JEFFERSON )

I, JERRIE L. BROWN, Official Court Reporter in and for
the 172nd District Court of Jefferson County, State of Texas,
do hereby certify that the above and foregoing contains a true
and correct transcription of all portions of evidence and
other proceedings requested in writing by counsel for the
parties to be included 1n thls volume of the Reporter s
Record, in the above-styled and numbered cause, all of which

occurred in open court or in chambers and were reported by me.

I further certify that this Reporter's'Record of the

proceedlngs truly and correctly reflects the eXhlbltS, if any, u:

I further certify that the total cost for the
preparatlon of this Reporter s Record is $ ‘: and will
be paid by

WITNESS My c@@y}u@g this the day of

¢ 1999,

JERRIE L. BROWN, Texas CSR #lel1

Expiration Date: 12-31-2000

Official Court Reporter, 172nd District Court
Jefferson County, Texas

1001 Pearl Street

Beaumont, Texas

(409) B835-8485
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK
Plaintiff

vs.

CLIFFORD COX, an incapacitated
person by JOHN R. RYAN, ESQUIRE,
HIS GUARDIAN AD LITEM, LINDA
ESTRADA, individually and as next
friend (ANF) of Clifford Cox, and
SOUTHWEST GUARANTY TRUST CO.,N.A.
Defendants

ORDER

AND NOW this 18th day of January,

No. 00-328-CD

2001, IT IS THE ORDER OF

THIS COURT that all proceedings in the above captioned matter

including the court’s ruling on preliminary objections shall be and

are hereby stayed pending resolution of the legal proceedings in

the State of Texas regarding tﬁe’defendant’s estate.

\ ;
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK
Plaintiff

vsS.

CLIFFORD COX; LINDA ESTRADA,
individually and as next friend

(ANF) of Clifford Cox, and

SOUTHWEST GUARANTY TRUST CO.,N.A.

Defendants

FILED

JUL 20 ZBO\

llam A. Shaw
m@mﬂmmxmv

No. 00-328-CD
Jury Trial Demanded

Document filed:
Motion for Joinder of
a Related Party

Filed on behalf of:
Plaintiff

Attorney for Party:
John R. Carfley, Esq.
P. O. Box 249
Philipsburg, Pa., 16866
(814) 342-5581
ID# 17621



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK
Plaintiff

vs. : No. 00-328-CD

CLIFFORD COX; LINDA ESTRADA, : Jury Trial Demanded
individually and as next friend
(ANF) of Clifford Cox, and
SOUTHWEST GUARANTY TRUST CO.,N.A.
Defendants

RULE TO SHOW CAUSE

AND NOW, this 'gﬁg/day offggﬁﬁ: 2001, upon consideration of
Plaintiff’s Motion for the Joinder of a Related Party, a Rule is
granted upon the following defendants to appear and show cause why
the prayer of said Motion should not be granted:

Clifford Cox Linda Estrada

c/o John R. Ryan, Esq. P. 0. Box 705

P. 0. Box 131 Santa Fe, Texas, 77517
Clearfield, Pa., 16830

Southwest Guaranty Bank Linda Estrada

c/o Mark Weaver, Esqg. 1003 Pirtle St.

211} Locust Street Apt. #3

Clearfield, Pa., 16830 La Marque, Texas 77568

ule returnable the k?ﬂéay oﬁ:égEzZAiﬁf} 2001, at
Q. o’clock M.

in Courtroom No. ' , Clearfield County
Courthouse, Clearfield, Penns

FILED
Ty oy

Prothonotary




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK :
Plaintiff

vs. : No. 00-328-CD

CLIFFORD COX; LINDA ESTRADA, : Jury Trial Demanded
individually and as next friend
(ANF) of Clifford Cox, and
SOUTHWEST GUARANTY TRUST CO.,N.A.
Defendants

NOTICE

A petition or motion has been filed against you in Court. If
you wish to defend against the claims set forth in the following
pages, you must take action on or before
by entering a written appearance personally or by attorney and
filing in writing with the court your defenses or objections to the
matter set forth against you. You are warned that if you fail to
do so the case may proceed without you and an order may be entered
against you by the court without further notice for relief
requested by the petitioner or movant. You may lose rights
important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO
NOT HAVE A LAWYER OR CANNOT FIND ONE, GO TO OR TELEPHONE THE OFFICE
SET FORTH BELOW TO FIND OUT WHERE YOU CAN GET LEGAL HELP.

COURT ADMINISTRATOR
COURTHOUSE
CLEARFIELD, PENNSYLVANIA, 16830
(814) 765-2641




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK
Plaintiff

vs. : No. 00-328-CD

CLIFFORD COX; LINDA ESTRADA, : Jury Trial Demanded
individually and as next friend
(ANF) of Clifford Cox, and
SOUTHWEST GUARANTY TRUST CO.,N.A.
Defendants

MOTION FOR THE JOINDER OF A RELATED PARTY

AND NOW comes the plaintiff, Kay Churnér, individually and as
Executrix of the Estate of John Dimmick who by and through her
attorney, John R. Carfley, Esquire, respectfully moves this court
for the joinder of Clifford Cox as a related party Plaintiff
pursuant to Rule 2228 of the Pennsylvania Rules of Civil Procedure
and in support thereof avers as follows:

1. Clifford Cox is currently an incapacitated person and is
represented in this action by John R. Ryan, Esquire, as his
attorney and Guardian ad litem.

2. The said John R. Ryan was appointed as Guardian ad litem
pursuant to Rule 2053 et seq of the Rules of Civil Procedure and
has acted in that capacity since his appointment on May 5, 2000.

3. The said Clifford Cox was alleged to have shot and killed
John Dimmick on or about May 10, 1999, and is currently

incarcerated at the Forensic Unit of the Warren State Hospital as




a result of charges having been filed by the Pennsylvania State
Police stemming from this shooting.

4. Subsequent to his appointment as Guardian ad litem John R.
Ryan negotiated a settlement with the Estate of John Dimmick which
settlement was reduced to a written agreement which was presented
to and approved by the court and reduced to judgment on October 25,
2000. This judgment was thereafter transferred to the State of
Texas pursuant to the Uniform Enforcement of Foreign Judgments Act
in an attempt to execute upon a trust fund and an annuity being
administered by the Southwest Guaranty Bank on behalf of the
beneficiary.

5. The above captioned matter was initially filed by the
plaintiff against Clifford Cox, Linda Estrada, and Southwest
Guaranty alleging that these parties Jjointly and severally
conspired to defraud the plaintiff by creating a spendthrift trust
under Section 142 of the Texas Property Code.

6. It is averred that since the date of the settlement, Cox
has acknowledged his role in the wrongful death of the decedent and
has sought to compensate the estate from proceéds remaining in his
trust.

7. As a result of the settlement negotiated by Attorney Ryan,
Cox has retained assets in the trust fund for his own use and
benefit which assets are currently in danger of being dissipated as
a result of the actions of a Guardian ad litem appointed by the
Jefferson County Court in Texas allegedly to consider the propriety

of the actions taken on Cox’s behalf in the Commonwealth of Pennsylvania.



8. It is believed and therefore averred that the attorney who
represented Cox in the underlying personal injury suit in Texas
from which he garnered the assets currently being administered in
trust, agreed that a portion of said assets would be paid over
directly to Cox and his next friend, Linda Estrada, who then
purchased an annuity which guaranteed a sum certain to Cox for a
period of ten (10) years or for his life whichever was longer.

9. When Cox and/or his next friend, Linda Estrada received
the said sums from the personal injury settlement and thereafter
transferred said sums into the spendthrift trust and/or the annuity
Cox became the settlor of his own trust, thus calling into play the
self settlor rule which is recognized in both the Commonwealth of
Pennsylvania and the State of Texas as a violation of the Uniform
Fraudulent Transfer Act.

10. The self settlor rule which is acknowledged in both
Penngylvania and Texas case law simply stated prevents an
individual from creating a spendthrift trust for his own benefit in
order to exclude legitimate creditors from seeking enforcement of
judgments through execution upon the proceeds of the trust.

11l. At present despite all the efforts of Cox’s Pennsylvania
ad litem and counsel for the Dimmick estate, no progress has been
made in the collection and/or enforcement of the judgment from the
proceeds of the trust currently being administered by Southwest
Bank.

12. To the contrary, the Jefferson County Court which has

assumed jurisdiction over the trust has appointed a Guardian ad




litem whé under the auspices of that court travelled to the State
of Pennsylvania, retained Pennsylvania counsel allegedly for the
purpose of securing advice with respect to Pennsylvania law on the
underlying validity of the judgment and all other matters
coincident to the litigation and upon return to Texas filed an
appeal to the Texas Appellate Court challenging the manner in which
the judgment was entered for record in the State of Texas. (See
copy of Appellate Brief filed by Brian Sutton, Esquire, who was
appointed as Guardian ad litem for Cox by the Jefferson County
Court in June of 2001 . Said Brief is attached hereto as Exhibit
A)

13. It is believed and therefore averred that the ad litem is
attempting to secure compensation for his services from the
principal of the trust and will further dissipate the trust which
has already experienced substantial 1losses as a result of
investments entered into by the Trustee in the stock market. (See
accounting of trust recently provided by Attorney John Haught,
Counsel for Southwest Guaranty, attached hereto as Exhibit B)

14. It is believed and therefore averred that in this
particular instance Clifford Cox and the Dimmick Estate have common
goals in preserving the trust res and in securing the release of
the funds currently being administered by Southwest Guaranty Bank
and in further securing the release of funds being paid into the
trust fund by Keyport Insurance without further investment strategy
being employed by Southwest Guaranty and without additional payment

to the trustee and the Texas ad litem for what can only be




construed as frivolous litigation and/or appeals.

15. It is believed and therefore averred that the court
should order the transfer of the Defendant Clifford Cox to the role
of co-plaintiff in this action so that Plaintiff if they so choose
may thereafter transfer this litigation to the Federal District
court for the Western District of Pennsylvania based on diversity
of citizenship and based on an amount in controversy in excess of
$75,000.00.

WHEREFORE, your Movant respectfully requests this Honorable
Court to enter an Order directed to the parties involved to appear
and show cause why Clifford Cox should not be joined as a related
Plaintiff under Rule 2228 and/or Rule 2227 (b) of the Pennsylvania

Rules of Civil Procedure.

o R. Carfl
P. O. Box 249
Philipsburg, Pa.,
(814) 342-5581
ID# 17621

16866

Dated: July 16, 2001
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IDENTITY OF THE PARTIES AND RESPECTIVE COUNSEL

Appellant:
Clifford Cox, an incapacitated person.

Brian D. Sutton, his Guardian Ad Litem

SUTTON & JAcoss, L.L.P.

398 Pearl Street, Suite 915

Beaumont, Texas 77701

409.833.1100

409.835.4527 (fax)

John R. Ryan, lll, Guardian ad litem for Clifford Cox in Pennsylvania
P.O. Box 131

Clearfield, Pennsylvania 16830

Appeliee:
Kay Churner, individually and as executnx of the Estate of John Dimmfck
Rick Lewis, attorney
BONEAU & LEWIS, L.L.P.
3800 Park Lane
Port Arthur, Texas 77642-5507
409.983.5188
409.983.4171 (fax)
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STATEMENT OF THE CASE

The case before the Court is a causé below initiated under the
Uniform Enforcement of Foreign Juagments Act, found in Chapter 35 of
the Texas Civil Practice and Remedies Code, that seeks to execute as a
Texas judgment an allegedly final Pennsylvania judgment against the
Appellant. Appellees sought to have the 172d Judicial District Court of
Texas domesticate the Pennsylvania judgment pursuant to the Uniform
Enforcement of Foreign Judgments Act. Appellant herein seeks dismissal
of the cause and the vacation of the 'domestica.ti.on of the Pennsylivania-

judgment.

COX: Restricted Appeal of UEFJA



ISSUES PRESENTED

Did Appellees improperly comply With the requirements set forth

under Chapter 35 of the Texas Civil Practice & Remedies Code

entitled the Uniform Enforcement of Foreign Judgments Act?

a. Did the Pennsylvania judgment meet the requirement of a final
judgment under Chapter 35 of the Texas Civil Practice &
Remedies Code entitled the Uniform Enforcement of Foreign
Judgmenfs Act in order that full faith and credit may be
afforded it under Texas law?

'.b. 'Did the Appellee satisfy the requirement under Chapter 35 of
the Texas Civil Practice & Remedies Code the Uniform
Enforcément of Foreign Judgments Act, specifically
§35.004(a), the affidavit requirement?

c. Did the failure to properly comply with Chapter 35 of the Texas
Civil Practice & Remedies Code entitled the Uniform
Enforcement of Foreign Judgments Act, specifically
§35.004(a)', prevent the issuance of proper notice pursuant to
§35.004(b) or §35.005(a)?

d. Did the failure of the clerk of court to recognize and notice the
Guardian ad litem for Clifford Cox offend a basic notation of

due process of law?

COX: Restricted Appeal of UEFJA



i Should the Trial Court have appointed a Guardian ad litem in
Cause E-164,360 for Clifford Cox, an incapacitated person, as
required under Rule 173 of the Texas Rules of Civil Procedure?

STATEMENT OF FACTS

On or about May 18, 1997, Clifford Cox was involved in an
automobile collision in which he sustained severe injuries. That case was
styled and numbered: A—157,.378; Linda Estrada, ANF of Clifford Cox,
Sandy Sil, and Cindy Anderson v. Bo-Mac Constructors, Inc., and B.G.
Andrew, in the 58" Judicial District of Texas.! On or about November 9,
1999, in‘compromise to the May 18, 1997, incident a trust was established
for the benefit Clifford Cox, an incapacitated person, under the Texas
Property code §142.005.2

During the meantime, Mr. Cox was in Pennsylvania where he was
involved in another law suit styled and numbered 99-825-CD, Kay
Churner, individually and as Executrix of the Estate of John Dimmick vs.
Clifford Cox, an incapacitated person by John Ryan, Esquire, His Guardian
Ad Litem, Linda Estraté, Individually and as next friend of Clifford Cox,
Resta Jene Gregori and Darlene A. Gregori, individually and T/D/B/A

Jene's Gunshop, Inc. and Unisys Corporation, in the Court of Common

! Please see Appendix Exhibit “A," a copy of the Plaintiffs’ Original Petition in cause A-157,378.
2 please see Appendix Exhibit “B," a copy of the order creating a Texas Property code §142.005
trust benefiting Clifford Cox, an incapacitated person.

COX: Restricted Appeal of UEFJA



e a1
ki i g

Pleas of Clearfield County, Pennsylvaniaf*_ On or about May 4, 2000,
Clifford Cox was adjudicéted an incompetent under the Pennsylvania
cause and John R. Ryan, Esquire,"was appointed guardian ad litem over .
Mr. Cox.* On October 25, 2000, the Court of Common Pleas of Clearfield
County, Pennsylvania entered an alleged® final judgment with assessment
of damages and interest for seVen hundred fifty-thousand doliars
($750,000.00).°

On or about December 28, 2000, Appellees filed a cause under
Chapter 35 of the Texas Civil Practice and Remedies Code seeking full
faith an;i credit in a Pennsylvania judgment against “Clifford Cox, an
incapacitated person by John R. Ryan, Esquire, his guardian ad litem.”
Appellees sought to invade the §142 trust and execute the judgment from
Pennsylvania.® Per the Pennsylvania Court the judgment creditor is Kay

Churner, individually and as executrix of the Estate of John Dimmick and

® Please see Appendix Exhibit “C," a copy of the Pennsylvania cause of action filed by Kay
Churner, et al.

“ Please see Appendix Exhibit "D," a copy of the order adjudicating the need for a guardian ad
litem for Clifford Cox and appointing John Ryan to said position.

* The term “alleged” is used because despite the titling of the document as “Final Judgment" it
was not a final and appealable judgment, as other parties remained to the cause. Further and
more patently, it was not final as evidence by the attached exhibit "E” when on April 16, 2001,
after the alleged final judgment it was requested that John Ryan be re-appointed as ad fitem in
Pennsylvanla

® Please see Appendix Exhibit “E,” containing a copy of the Pennsylvaniajudgment, alieged to be
final.

Please see Appendix Exhibit “E," a copy of the record in cause E-164,360.
® Please see Appendix Exhibit "E," containing a copy of the letter(s) requesting issuance of a Writ
of Execution against the §142 Trust benefiting Clifford Cox, an incapacitated person.
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the judgment debtor was “Clifford Cox, an incapacitated person, by
John R. Ryan, Esquire, his guardian ad litem." (emphasis added).®

On or about January 8, 2001, cause B-163,990 was consolidated
with A-157,378. cause B-163,990 concerning an effort to invade the §142
Trust created for the benefit of Clifford Cox and is styled: Kay Chumer,
individually and as executrix of the Estate of John Dimmick v. Linda
Estrada, ANF of Clifford Cox, Keyport Life Insurance and Southwest
Guaranty Trust Co., N/K/A National Fiduciary Services, N.A. in the 6ot
Judicial District of Texas.'® On May 11, 2001, Brian D. Sutton was
appointed as Clifford Cox's guardian ad litem in cause B-163,990 which
had been previously consolidated with cause A-157,378."

Two days ago, on June 25, 2001, cause E-164,360 was
consolidated into the other two; thereby, for the first time ever in the life of
the enforcerﬁent action (cause E-164,360), providing Clifford Cox, an

incapacitated person, a guardian ad litem in Texas.'

SUMMARY OF THE ARGUMENT

The failure by the clerk of court to properly comply with the

requirements set forth under Chapter 35 of the Texas Civil Practice &

® please see Appendix Exhibit “E,” the Pennsylvania judgment, alleged to be final.

%please see Appendix Exhibit “F,” a copy of the order consolidating cause B-163,990 with A-
157,378.

" please see Appendix Exhibit “G,” a copy of the order appointing Brain D. Sutton guardian ad
litem of Clifford Cox in cause B-163,990.

'2 please see Appendix Exhibit “H,” a copy of the order consolidating causes E-164,360 with B-
163,990 and A-157, 378 previously consolidated by Exhibit "F."
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Remedies Code prevents any judgment of domestication under the
Uniform Enforcement of Foreign Judgmenta Act to issue from a Texas
court. Speciﬁcally,_ in the case at bar, the clerk Qf court should have issued
notice to Clifford Cox, an incapacitated person, by and through his
Pennsylvania guardian ad litem, John Ryan, as Iisted_on the affidavit filed
by Appellees.

Further, 'the Pennsylvania judgment proffered by Appellees fails to
meet the requirement of a final judgment under Chapter 35 of the Texas
Civil Practice & Remedies Code entitled the Uniforrn Enforcement of.
Foreign :Judgments Act and under Texas law should not be afforded full
faith and credit.

The clerk of court failed to properly comply with Chapter 35 of the
Texas Civil Practice & Remedies Code, entitled the Uniform Enforcement
of Foreign Judgments Act, specifically §35.004(a), by iisting Clifford Cox,
individually, as the judgment debtor, thus preventing the issuance of
proper notice pursuant to Texas Civil Practice and Remedies Code
§35.004(b) or §35.005(a) wherein the proper judgment .debtor should have
been Clifford Cox, an incapacitated person,'by John R. Ryan, Esquire, his
guardian ad litem. This improper notice and failure to comply with the
standards set forth in the UEFJA offended a basic notion of due process of
law in that proper notice was not issued to proper Pennsylvania judgment

debtor.

COX: Restricted Appeal of UEFJA 11
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As an original proceeding subject to the rules of Texas courts, the
enforcement action that Appellees seek dorﬁestication of below failed to
comply with Rule 173 of the Texas Rules of Civil Procedure. Under Rule
173 of the Texas Rules of Civil Procedure, as a defendant in Cause E-
164,360, Clifford Cox should have been appointed a Guardian ad litem due

to his well known incapacitation.
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"STATEMENT OF APPELLATE JURISDICTION

This court has jurisdiction to hear Appéllant’s restricted appeal. Ina
case in which a restricted appeal 10 the court of appeals is allowed, the
restricted appeal must be filed within six months after the date the final
judgment or order is signed. VTCA, CiviL PRACTICES AND REMEDIES CODE
§51.013; TRAP 26.1(c). On December 28, 2000, Kay Churner, et al, filed
a petition for the enforcement of a foreign judgment.” A timely Petition for
Restricted Appeal on cause E-164,360 in the 172d District Court of Texas
must be filed with the Ninth Court of Appeals on or before June 28, 2001,
TRAP 26.1(0). This petition was filed on June 28, 2001, as evidenced by
the file stamp issued at the hand of the Clerk of Court of the Texas Ninth
Court of Appeals hereon. Having filed prior to the six moﬁth deadline,
Clifford Cox timely petitioned this Court for review.

Clifford Cox, an incompetént, with John Ryan as his guardian ad
litem, was a Defendant in cause number E-164,360 as illustrated by the
attempted service of the suit and text of the petition naming Mr. Cox a
defendant in order that a foreign judgment may be executed against him in
the State of Texas.” |

As evidenced by the Clerk's record, Defendant Cox has not filed any

post judgment motions nor any requests for findings of fact in cause E-

- " please see Exhibit "E.”
14 please see Exhibit "E."
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164,360, save this appeal which is entirely to be expected in light of the
facts that (i) improper notice was prepared and thus improperly issued, and
(i) no attorney ad litem was appointed for Mr. Cox in Texas. Further,
Defendant Cox in no way participated in cause E-164, 360, save this
appeal.

The Trial Court Error is Apparent from the Face of the Record of
Cause E-164,360 in that Defendant did not receive notice of the suit,
violation a basic notion of due process of law.

Having met the requirements for a restricted appeal under the Texas
Rules of.Appellate Procedure, this Honorable Court has jurisdiction to hear

Appellant’s complaints herein.
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ARGUMENT

PLAINTIFFS IMPROPERLY SOUGHT ENFORCEMENT OF A FOREIGN JUDGMENT
"~ AGAINST DEFENDANT CLIFFORD COX

“Full Faith and Credit shall be given in each State to the public Acts,
Records, and judicial Proceedings of every other State.” U.S. Const. Art.
IV, §1(words capitalized as in original). Generally, under the Texas Civil
Practice and Remedies Code §35.001, a “foreign judgment’ means a
judgment, decree, or order of a court of the United States or of any other
court that is entitled to full faith and credit in this state under.the U.S.
Constitution. Omick v. Hoerchler, 809 S.W.2d 758, 759 (Tex.App.—Sanﬁ'
Antonio 1991, writ denied). It is well established that a state must give the
final judgment of a sister state the same force and effect the judgment
would be entitled in the state in which it was rendered. /d. In Texas, this
principle is enabled in the Uniform Enforcement of Foreign Judgments Act
(UEFJA). See Tex. Civ. PrRAC. & REM. CODE ANN. §35.001, et seq. “The
[UEFJA]V is an enforcement statute rather than a registration statute....”
Lawrence Sys., Inc. v. Superior Feeders, Inc., 880 S.W.2d 302, 208
(Tex.App.—Amarillo, writ denied)(emphasis added). The UEFJA required
Appellee to (1) file a copy of a foreign final judgment with the clerk of the
court of competent jurisdiction in Texas, (2) give the judgment debtor

notice of the filing, and (3) pay the required fees.” /d. It is with the finality
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of the Pennsylvania judgment and the notice to the judgment debtor that

Appellant brings issue.

APPELLEE’S PETITION CREATED ORIGINAL, SEPARATE AND DISTINCT CAUSE OF
ACTION SUBJECT TO THE RULES OF THE TEXAS JUDICIAL SYSTEM

Appellees have petiticned a Texas court to enforce a Pennsylvania
judgment. Their petition created a separate and distinct cause from the
underlying cause in Pennsylvania. “[Wlhen a judgment creditor proceeds
under the UE[F]JA in all respects, the filing of the foreign judgment
comprises both a plaintiff's original petition and a final judgment.” Walnut
Equip. Leasing Co. v. Wu, 920 S\W.2d 285, 286 (Tex.1996). Plainly the
UEFJA is a distinct and original cause, separate from the underlying suit.
As a cause originated under Texas Iéw, the Texas procedural rules govern
its existence.®

Civil Practice and Remedies Code §35.003 outlines the procedure
for domesticating a final judgmect of a foreign state. “A copy of a foreign
judgment authenticated in accordance with an act of congress or a statute
of this state may be filed in the office of the clerk of any court of competent
jurisdiction of this state.” CPRC 35.003(a). Once properly filed the clerk

shall treat the Pennsylvania judgment in the same manner as a Texas

Y |n Walnut, the court noted that Walnut's petition for enforcement of the foreign judgment
comprises both the plaintiff's original petition and a final judgment. Wainut, 820 S.W.2d at 286.
The final judgment is a Texas judgment on the UEFJA action to domesticate the foreign
judgment, an original action under Texas law. Logically, a Plzintiff in the UEFJA must comply
with the requirements mandated for a Texas fawsuit.

18 1t is important to note that Defendant Cox addresses the UEFJA suit, not the underlying cause -
filed in the Pennsylvania courts. To do so would require the treatment of Pennsylvania law.
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judgment. CPRC 35.003(b). Further, a “filed foreign judgment has the
same effect and is subject to the same' procedures, defenses, and
proceedings for reopening, vacating, staying, enforcing, or satisfying a
judgment” as Texas judgment. CPRC 35.003(c).

PLAINTIFF/JUDGMENT CREDITOR'S JUDGMENT ON UNDERLYING SUIT IS NOT A

FINAL JUDGMENT
Pursuant to the Texas Uniform Enforcement of Foreign Judgments

Act, the full faith and credit is given to foreign judgments of any court of the
United States or any other court entitled to full faith and credit. CPRC
§35.001. Under CPRC 351001, a sister states judgment must be entitled tq_
full faith and credit before a judgment creditor may initiate proceedings.
under chapter 35 of the CPRC. | To be entitled to fu»ll faith and credit the
Plaintiffs' Pennsylvania judgment must be a final, valid, subsisting
judgment in the state of rendition and it must be conclusive of the merits of
the case. See Stine v. Koga, 790 S.W.2d 412 (Tex.App.—Beaumont,
1990); See also Roberts v. Hodges, 401 S.W.2d 332 (Tex.Civ.App.—
Amarillo 1966, writ refd n.r.e.). A foreign judgment that is not final is not
entitled to full faith and credit under the Uniform Enforcement of Foreign
Judgments Act as a matter of law. Stine, 790 S.W.2d ét 4186.

Appellee contends that the Pennsylvania judgment is a final 'A

judgment and capable of execution." However, upon close inspection of
J P

7 The Court may discern this from the UEFJA filing for enforcement coupled with the letters
seeking writ of execution by the Appellees.
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the record, the finality of the Pennsylvania judgment becomes illusory. If
the judgment of the Pennsylvania court w.as}final, then the Pennsylvania
court reached a legal and factual conclusion in the cause. However, the
record of the underlying cause shows otherwise. The Appellees filed their
UEFJA cause on December 28, 2000. Yet on April 16, 2001, an order on
a rule to show cause was signed in the underlying cause in
Pennsylvania.'® This Rule ordered that the parties appear and show
cause as to why the prayer of the petition of John R Carfley should not be
granted. The subsequent request to show cause demonstrates the lack of .
finality in.the Pennsylvania judgment in that the request to re-appoint John
Ryan as guardian ad litem constitutes a further action within the same
cause that is purported concluded. Accordingly, the judgment Appellees
seek enforcement upon fails to qualify under the Texas UEFJA for full faith
and credit and should not be receive effect of same. |

THE APPELLEE DID NOT COMPLY WiTH THE NOTICE PROVISIONS OF THE UEFJA

At the time of filing with the Texas Court, the judgment creditor shall
file with the clerk of the court an affidavit showing the name and last known
address of the judgment debtor and judgment creditor. CPRC §35.004(a).
The UEFJA further provides two methods of noticing a judgmént debtor a
primary method and an alternative thereto. The first is contained in CPRC

§35.004 (b) wherein the Texas Court clerk shall promptly mail notice to the

'8 please see appendix Exhibit “1," a copy of the Rule to Show Cause.
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judgment debtor of -the filing based upon the affidavit filed under
§35.004(a). CPRC §35.004(b). | |

The alternative method, read in conjunction with its primary, provides
that instead of the clerk mailing notice, the judgment creditor
himself/herself/itself shall promptly mail notice. §35.005(a). The creditor
may then file notice of the mailing with the clerk of court. /d. If the creditor
has filed proof of mailing then the clerk’s lack of mailing has no affect.
§35.005(b). The notice must include the name and address of the
judgment creditor and, if represented by an.attomey in Texas, his/her/itsﬁt
attorney’é name and address.

The judgment debtor in the present case is “Clifford Cox, an
incapacitated person by John R. Ryan, Esquire, his guardian ad litem.”"
Appeliee’s 35.004(a) affidavit listed Clifford Cox as the judgment debtor
and John Ryan as his guardian ad litem. However, the clerk of court failed
to issue notice to the proper judgment debtor. By failing to so issue notice
under the correct identify and address the correct judgment debtor, proper
compliance with the notice provisions of the §35.004(a) became
impossible. Thus, the notice of filing incorrectly sené to Clifford Cox as
Clifford Cox; not Clifford Cox, an incapacitated person by John R. Ryan,

Esquire, his guardian ad litem, was a nullity. *° Further, to date, Appellant

'® See judgment listing stating same, Exhibit “E.".
2 A copy of the Notice of Filing of Foreign Judgment is attached hereto as Exhibit “E.”
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has not received a §35.005(a) notice. Thus, the Appellee’s notice
requirement to the judgment debtor remains unsatisfied under either the
35.004(b) or the 35.005(a) method of notice.

CLIFFORD COx SHOULD HAVE HAD A GUARDIAN AD LITEM APPOINTED IN CAUSE
E-164.360

As a “filed foreign judgment has the same effect and is subject to the
same procedures, defenses, and proceedings for reopening, vacating,
staying, enforcing, or satisfying a judgment” es Texas judgment. CPRC
35.003(c). Thus, the rules of Texas procedure logically apply thereto.
CPRC 3_5.003(0). Pursuant to the Texas Rules of Civil Procedure, when a
minor, Iunaﬁc, idiot, or person non-compos mentis may be a defendant to a
suit and has no guardian in Texas, or where such a person is a party to a
suit and is represented by a next friend or a guardian who appears to have
an adverse interest, the court shall appoint a guardian ad litem. TRCP
Rule 173. Further, the representation of an as litem is limited to matters
related to the suit for which he or she is appointed ad litem. See American
Gen. Fire & Cas. Co. v. Gamez, 907 S.W.2d 491, 493 n.2(Tex. 1995)(The
guardian ad litem participates in the case to the extent necessary to
protect the minor or incompetent).

Under Rule 173, there are two situations in which a guardian ad
litem must be appointed. The first requires: 1.) incapacitation; 2.)

defendant party status; and 3.) no guardian in Texas. TRCP Rule 173.
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In the present case, it is undisputed that Mr. Cox suffers from a
_mental iqcapa}éitatigp_. | Further, the_ APpeilees were well aware of Mr. Cox’s
incapa;:itation; as wells as, the adjuaication of same in May of 2000. In
fact that very judgment they seek to enforce states “defendant Clifford Cox,
an incapacitated person...”.z“ Additionally, the defective notice mailed to
Mr. Cox was addressed to Clifford Cox at a state psychiatric hospital.??
Additionally, it should be noted that the affidavit filed by Appellees
markedly demonstrates their knowledge of the Pennsylvania guardian ad
litern, John Ryan.

Fu‘rther, Mr. Clifford was plainly a defendant to the enforcement
action, filed as cause E-164,360, in that the Plaintiffs sought to garnish
monies from his §142 Trust?® Finally, Mr. Clifford had no guardian in
Texas at the time cause E-164,360 was filed. Thus, under Rule 173, the
court should have appointed a guardian ad litem for Mr. Cox in the UEFJA
enforcement'proceeding..

The second clause of TRCP 173, protects those incapacitated
persons involved in a ekisting suit via a guardian or next friend. If the next
friend or guardian develops an interest adverse to their “ward” then the
court must alleviate that by appointing a new guardian ad litem. Such is

not the case in cause E164,360 for it was not an existing cause nor did Mr.

2 copy of judgment attached as Exhibit "E.”
22 p certified copy of the Notice of Filing of Foreign Judgment is attached hereto as Exhibit "E.”

2 A certified copy of the letter asking the court for a writ of execution directed to Southwest
Guaranty Trust Co., N.A,, is attached hereto as Exhibit “E."
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Clifford have a Guardian or Next Friend, much less one that developed an
adverse interest. Accordingly, the second ciause of TRCP 173 is not
applicable here.

APPELLANT REQUE'STS ADDITIONAL TIME TO SUPPLEMENT HIS APPEAL

In light of the fact that Mr. Sutton was appointed as guardian ad
litem two days prior to the deadline for this appeal, Appellant also requests
that he be afforded additional time to supplement this appeal, including,
but not -limited to, certified copies of the exhibits herein attached and
additional briefing to the extent necessary to clarify or support the positions
herein ta.ken. A certified copy of each of the exhibits to this appeal have
been requested.

CONCLUSION

The clerk of court's failure to properly comply with the requirements
set forth under UEFJA prevented any domestication of a foreign judgment
to issue from a Texas court, specifically the clerk of court should have
issued notice to Clifford Cox, an incapacitated person, by and through his
Pennsylvania guardian ad litem, John Ryan, as listed on Appellees’
affidavit.

Further, the Pennsylvania judgment failed to meet the requirement of
a final judgment and thus is not entitied to full faith and credit under the

Texas the Uniform Enforcement of Foreign Judgments Act.
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The' listing of C..lifford Cox, individually, as the judgment debtor
prevented the issuance of proper notice pursuant to Texas Civil Practice
and Remedies Code §35.004(b) or §35.005(a) wherein the proper
judgment debtor is Clifford Cox, an incapacitated person, by John R. Ryan,
Esquire, his guardian ad litem. This improper notice provision and failure
to comply with the standards set forth in the UEFJA clearly offended any
basic notion of due process of law by not noticing the proper Pennsylvania
judgment debtor.

As an original proceeding subject'to the rules of Texas courts, under::
Rule 173.of the Texas Rules of Civil Procedure, as a defendant in Cause
E-164,360 Clifford Cox should have been appointed a Guardian ad litem

due to his well known incapacitation.

PRAYER
WHERFORE PREMISES CONSIDERED, Clifford Cox respectfully
prays based upon the reasons set forth above that this Honorable Court
grant his restricted appeal and vacate the judgment in cause number E-
164,360 filed in the 172d District Court of Texas, styled Kay Churner, et al,
vs. Clifford Cox, et al, and grant Appelant additional time to supplement the
appendix with requested materials.
Respectfully submitted,

SUTTON & JACOBS, L.L.P.
Attorneys At Law
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398 Pearl Street, Suite 915

Beaumont, TX 77701
Q&; ey

Tel: (409) 838-6208

By: \
RIAN-DZSUTTON ¥ A
ate Bar No. 19528000

Fax;
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CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of the foregoing document has

been served upon each attorney of record by:

REGULAR MAIL
)\/ CERTIFIED MAIL, RETURN RECEIPT REQUESTED
FEDERAL EXPRESS
HAND DELIVERY
FACSIMILE

on this the 28th day of June, 2001.
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MELVIN J. BONEAU
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. ROBERT P. WALKER
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é g 3800 PARK LANE
g PORT ARTHUR. TEXAS 77642-5507
PHONE: (409) 983-5188

(409) 980-2200
FAX: (409) 883-4171

July 11, 2001

VIA FACSIMILE (814) 342-1127
M. Johu Carflley

Attorney at Law

P.O. Box 24

Philipsburg, PA 16866

Re:  No. E-164,360; Kay Churncr, Individually and as Exccutrix of the Estate of John
Dimmuck vs. Clifford Cox, Individually and as an Incompetent by his Guardian Ad Litem,
John Ryari, Esquire
Dear Mr. Carfley:
Enclosed for your information is a copy of the information regarding the Cox trust.
Respectfully yours,
BONEAU & LEWIS, L.L.P.
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK
Plaintiff

vsS.

CLIFFORD COX, an Incapacitated
person BY JOHN R. RYAN, ESQUIRE,
HIS GUARDIAN AD LITEM, LINDA
ESTRATA, Ind. and as next friend
(ANF) of Clifford Cox, AND
SOUTHWEST GUARANTY TRUST CO. NA
Defendants

No. 00-328-CD

Document Filed:

Petition to Index

the Judgment filed by
Agreement of the

Parties to No. 99-825-CD

Filed on behalf of:
Plaintiff

Counsel for this Party:
John R. Carfley, Esq.
P. 0. Box 249
Philipsburg, Pa., 16866
(814) 342-5581
ID# 17621

FILED
AUG 15 2001

William A. Shaw
Prothonotary
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually :

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK
Plaintiff

vs. : No. 00-328-CD

CLIFFORD COX, an Incapacitated
person BY JOHN R. RYAN, ESQUIRE,
HIS GUARDIAN AD LITEM, LINDA
ESTRATA, Ind. and as next friend
(ANF) of Clifford Cox, AND
SOUTHWEST GUARANTY TRUST CO. NA :

RULE TO SHOW CAUSE

AND NOW, this day of August, 2001, upon consideration of
Plaintiff’s Petition to Index Judgment filed by Agreement of the
Parties in the litigation filed to Cause 99-825-CD to Litigation
Filed to No. 00-328-CD, a Rule is granted upon the following
defendant to appear and show cause why the prayer of said Motion
should not be granted:

Clifford Cox Linda Estrada

c/o John R. Ryan, Esgq. P. 0. Box 705

P. O. Box 131 Santa Fe, Texas, 77517

Clearfield, Pa., 16830

Southwest Guaranty Bank Linda Estrada

c/o Mark Weaver, Esq. 1003 Pirtle St.

211Y% Locust Street Apt. #3

Clearfield, Pa., 16830 La Marque, Texas, 77568
Rule returnable the day of , 2001, at

o’clock M. in Courtroom No.

+ Clearfield County
Courthouse, Clearfield, Pennsylvania.

BY THE COURT:




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually :
and as EXECUTRIX OF THE
ESTATE OF JOHN DIMMICK

Plaintiff

vs. : No. 00-328-CD

CLIFFORD COX, an Incapacitated
person BY JOHN R. RYAN, ESQUIRE,
HIS GUARDIAN AD LITEM, LINDA
ESTRATA, Ind. and as next friend
(ANF) of Clifford Cox, AND
SOUTHWEST GUARANTY TRUST CO. NA

NOTICE

A petition or motion has been filed against you in Court. If
you wish to defend against the claims set forth in the following
pages, you must take action on or before
by entering a written appearance personally or by attorney and
filing in writing with the court your defenses or objections to the
matter set forth against you. You are warned that if you fail to
do so the case may proceed without you and an order may be entered
against you by the court without further notice for relief
requested by the petitioner or movant. You may lose rights
important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO
NOT HAVE A LAWYER OR CANNOT FIND ONE, GO TO OR TELEPHONE THE OFFICE
SET FORTH BELOW TO FIND OUT WHERE YOU CAN GET LEGAL HELP.

COURT ADMINISTRATOR
COURTHOUSE
CLEARFIELD, PENNSYLVANIA, 16830
(814) 765-2641



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually :

and as EXECUTRIX OF THE )

ESTATE OF JOHN DIMMICK :
Plaintiff

vs. : No. 00-328-CD
CLIFFORD COX, an Incapacitated :

person BY JOHN R. RYAN, ESQUIRE,
HIS GUARDIAN AD LITEM, LINDA
ESTRATA, Ind. and as next friend
(ANF) of Clifford Cox, AND
SOUTHWEST GUARANTY TRUST CO. NA 3

PLAINTIFF’S PETITION TO CROSS-INDEX JUDGMENT FILED BY AGREEMENT
OF THE PARTIES IN LITIGATION FILED TO NO. 99-825-CD IN THE CAUSE
OF ACTION FILED TO THE ABOVE CAPTIONED NUMBER

KAY CHURNER, individually and as Executrix of the Estate of
John Dimmick, plaintiff, by and through her undersigned counsel
petitions this court to cross-index the judgment filed in Cause 99-
825-CD to this action against the defendant, Clifford Cox, an
incapacitated person by his Guardian ad litem, John R. Ryan,
Esquire, et. al. and in support thereof avers as follows:

1. Judgment was entered in the cause of action to No.99-825-
CD in favor of the Plaintiff and against the Defendant, Clifford J.
Cox, an incapacitated person by his Guardian ad litem, John R.
Ryan, Esquire, et. al. pursuant to a stipulated agreement which was
approved by the court on October 26, 2000. A true and correct copy
of the stipulated agreement and related documents including the
court’s approval of the settlement and direction of distribution of

proceeds is attached hereto as Exhibit A.




2. In the above cause of action it initially was averred that
Clifford J. Cox intended to avoid his responsibility to the
plaintiff by fraudulently transferring settlement proceeds from a
perscnal injury case filed in the State of Texas into a spendthrift
trust which trust 1is currently administered by the Southwest
Guaranty Trust Company.

3. In the above cause of action the plaintiff averred that
Cox and those acting on his behalf diverted the proceeds from the
personal injury suit subsequent to the date that Cox shot and
killed John Dimmick in the Commonwealth of Pennsylvania, with full
knowledge of the existence of the lawsuit which had been filed
under the Wrongful Death and Survival Statutes on behalf of the
Estate of John Dimmick.

4. It is further averred that this information pertinent to
the homicide was not disclosed to the court in Texas by his trial
counsel, his next friend, the attorney representing Southwest
Guaranty at that time, or the Attorney ad litem appointed by the
court to analyze and approve the settlement of the personal injury
suit filed on behalf of Cox notwithstanding the fact that all of
the parties acting on behalf of Cox including the aforementioned
individuals were aware of the existence of the lawsuit as a result
of correspondence from Plaintiff's counsel to Cox’'s
representatives, well in advance of the date that the settlement
was negotiated and the proceeds were diverted into the subject

fund.

5. 8Since the date of the settlement in the suit filed to No.



99-825-CD, Cox has acknowledged his role in the homicide which
resulted in the wrongful death of plaintiff’s decedent and has
opted to personally satisfy the claim for damages through proceeds
of the trust. Certain funds from the trust including a lump sum of
$15,000.00 and $500.00 per month payable through an annuity
currently administered by Keyport Insurance were set aside under
the settlement for use by Cox as he or his Guardian should see fit.

6. It is believed and therefore averred that when Cox’s
attorney settled the personal injury suit in the state of Texas,
counsel did so by agreeing that a certain portion of the settlement
proceeds would be paid directly to Cox and/or his next friend,
Linda Estrada, for their use in purchasing an annuity and for
transferrence into the spendthrift trust.

7. It is believed and therefore averred that this particular
decision by counsel resulted in the payment of the settlement
proceeds directly to the beneficiary whereupon the said beneficiary
utilized the funds to purchase an annuity and create a spendthrift
trust thus violating the provisions of the self-settlor rule and
those provisions of the Uniform Fraudulent Transfer Act which
prohibit the creation of a spendthrift trust by a settlor in order
to avoid the claims of his legitimate creditors.

8. All of that notwithstanding Cox, through his ad litem, has
recognized his responsibility to the Estate of Dimmick and in
conjunction with the plaintiff has sought to collect the funds
currently being administered by Southwest Guaranty Bank but has

been thwarted in his efforts to secure the release of these assets
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by Southwest Guaranty and by the Jefferson County Court which has
appointed a Guardian ad litem in Texas to question the entry and
the transferrence of the judgment filed to No. 99-825-CD

under the Uniform Enforcement of Foreign Judgments Act, which
transfer should have resulted in the accordance of full faith and
credit to the judgment and immediate collection thereon in Texas.

9. It is believed that the trust fund is being dissipated by
the actions of the Guardian ad litem appointed by the Texas Court
in that the ad litem has seen fit to fly to the Commonwealth of
Pennsylvania obstensibly to meet with Cox but in reality to
question the validity of the court approved settlement. It is
further averred that the ad litem retained the services of a
Pennsylvania attorney from the City of Philadelphia to provide
assistance in analyzing and researching Pennsylvania law all of
which further serves to dissipate the trust res from which the fees
for this effort must presumably be drawn. To the best of
Plaintiff’s knowledge, information and belief the ad litem never
met personally with Cox nor has he conducted any telephonic or
written communication with Cox concerning this case or taken into
consideration the wishes of Cox or his Pennsylvania ad litem with
respect to the disposition of this trust.

10. The Texas ad litem has, however, filed an appeal to the
Texas Appellate Court challenging the underlying basis for the
judgment in the Commonwealth of Pennsylvania which Plaintiff
believes, 1is clearly beyond the scope of the ad litem’s

responsibility and/or authority as is his challenge of the validity



of the judgment, and/or the manner in which it was negotiated and
concluded in Pennsylvania.

11. In addition to the dissipation of assets by the ad litem
the trust has seen a significant downturn in principal because of
the strategy utilized by the Trustee in certain gquestionable
investments in the stock market which have resulted in losses to
the corpus of the trust of over $65,000.00 since the commencement
of calendar year, 2000.

12. It is believed and therefore averred that the interest of
the defendant Cox and the plaintiff Dimmick are coincident and
reconcilable at this juncture and that this judgment should be
lodged in the action filed to No. 00-328-CD for purposes of
enforcement by the transferrence of the judgment under the Uniform
Enforcement of Foreign Judgments Act to Texas or through the
transfer of this action to the Federal District Court for the
Western District of Pennsylvania for further disposition.

13. Cox through his ad litem concurs in the prayer of this
petition as is evidenced by the signature of John R. Ryan, Esquire,

affixed hereto.



WHEREFORE, Petitioner requests this Honorable Court to direct

those parties joined in this proceeding to appear and show cause

why the said judgment filed to No. 99-825-CD should not be likewise

entered for record in the matter filed against Clifford Cox et. al.

under the Unform Fraudulent Transfer Act.

Dated:

August 13;02001

//g;;;)2ﬁ2~{// /
R. Carfle Egq.
Attorney for ain £

P. O. Box 24
Philipsburg, Pa., 16866
(814) 342-5581

ID# 17621

ﬁohn . Ryan, Esq.
Guardian ad litem



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK
Plaintiff

vs. : No.99-825-CD

CLIFFORD COX, an Incapacitated
person BY JOHN R. RYAN, ESQUIRE,
HIS GUARDIAN AD LITEM, LINDA
ESTRATA, Ind. and as next friend
(ANF) of Clifford Cox, RESTA JENE
GREGORI and DARLENE A. GREGORI,
individually and T/D/B/A JENE’S
GUNSHOP, INC and UNISYS
CORPORATION :
Defendants :

RULE TO SHOW CAUSE

AND NOW, thiséﬁgﬂiday of October, 2000, a rule is granted to
show cause why this action should not be compromised, counsel fees
and expenses allowed and distribution directed.

Rule returnable October 24, 2000, at 1:00 o’clock P.M. in
Courtroom No. 1 of the Clearfield County Courthouse, Clearfield,
Pennsylvania.

All proceedings stay meanwhile.

BY THE COURT:

7 [al AL BN VA S KR I VA
/S/..!'\_-.-..': K. acicly) J

0CT 25 2000
Attest: L);uz;,..éfﬁ,

Prothonotary
EXHIBIT

A




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually
and as EXECUTRIX OF THE
ESTATE OF JOHN DIMMICK

Plaintiff
vs. : No.99-825-CD
CLIFFORD COX, an Incapacitated : I hereoy certity this to te a true
person BY JOHN R. RYAN, ESQUIRE, amjmmmeCcmwofmeonmnm
HIS GUARDIAN AD LITEM, LINDA : slaiamen: (o~ 0 tnis mase,
ESTRATA, Ind. and as next friend
(ANF) of Clifford Cox, RESTA JENE : 0CT 2 ¢ 2600
GREGORI and DARLENE A. GREGORI,
individually and T/D/B/A JENE’S g Attest. %
GUNSHOP, INC and UNISYS (e Lh
CORPORATION : Protnonoian'
Defendants :

PETITION TO COMPROMISE ACTION, ALLOW
COUNSEL FEES AND EXPENSES, AND DIRECT

DISTRIBUTION

TO THE JUDGES OF YOUR HONORABLE COURT:

THIS petition, jointly filed by John R. Carfley, Esquire,
Attorney for the Estate of John Dimmick and JOHN R. RYAN,
ESQUIRE, Guardian ad litem for Clifford Cox, an incapacitated
person, respectfully represents:

1. I, JOHN R. RYAﬁ, ESQUIRE, am the Guardian ad litem of
Clifford Cox, an incapacitated person, and one of the defendants
named in this action. -

2. I, JOHN R. CAﬁFLEY, ESQUIRE, am the attorney for Kay
Churner, individually and as Executrix of the Estate of John
Dimmick, Plaintiffs in the above captioned matter.

3. The action hereinabove referenced was brought to recover
damages for the Dimmick Estate under the Wrongful Death and
Survival Statues which damages were incurred as a result of the

1




alleged shooting death of John Dimmick, by the defendant, Clifford
Cox on May 10, 18999.

4. The pleadings in this matter aver that the Estate suffered
significant economic losses as a result of the death of the
decedent all of which losses are supported by the Economist’s
report which is attached hereto and marked Exhibit A. The estate
also claims damages for pain and suffering and punitive damages
against all defendants predicated upon the gross negligence of the
defendants and the heinous nature of the crime.

5. While there are questions of law and fact to be decided in
the action with respect to other defendants named herein, the
circumstances surrounding Cox’s involvement in the incident are
clear, unquestioned and supported by an eyewitness account, and by
Cox's own admissions of culpability to police, to his sister and to
the psychiatrists retained by the Commonwealth and by the defense
to determine his competency. The liability of this individual,
therefore, is not in question and leaves as the only issue to be
determined the amount of damages which would be sufficient to
compensate the estate for the losses sustained.

6. Based upon the uncontroverted facts surrounding Cox's
involvement in the shooting, the parties to this action are willing
to enter into a compromise of this case upon the following terms
and conditions which terms and conditions shall be incorporated
into an Order of Court if the court determines that this settlement
is appropriate under the circumstances and approves the settlement

and distribution aS~stated:



(a) The trust fund currently being administered on behalf of
the defendant, Clifford Cox, by the Southwest Guaranty Trust
Company shall be partially dissolved by court order secured through
this court and the Jefferson County, Texas, Court, or by any other
court of competent jurisdiction which exercises jurisdiction over
the trust at or about the time this settlement is presented and
approved.

(b) A full disclosure of the trust assets will be provided to
the plaintiffs by the Guardian ad litem and/or Southwest Guaranty
Trust Co., Houston, Texas, the respository and trustee of the'trust
as a condition precedent to final settlement and the release and
discharge of Cox in this suit.

(c) It is believed and therefore averred that at the present
time the said trust res consists of approximately $265,000.00 with
payments to be made to the trust pursuant to a structured
settlement agreement on a monthly basis by Keystone Life Insurance
Company which payments are in the amount of $4677.24. Said
payments are calculated to continue for a period of ten years
guaranteed or for the life of Clifford Cox whichever shall be
longer.

(d) Under the pfoposed agreement Cox will receive from the
trust res the sum of $15,000.00 in cash plus $500.00 per month in
annuity to be paid by Keystone for his use and benefit. All
interest earned on this portion of the account shall remain the

Property of Clifford Cox.

(e) The balance of the trust res believed to consist of




;pproximately $250,000.00 shall be paid to John R. Carfley, Esquire
and Kay Churner as the Executrix of the Estate of John Dimmick.
The balance of the structured payments in the amount of $4177.24
per month shall be likewise payable to John R. Carfley, Esquire and
Kay Churner as the Executrix of the Estate of John Dimmick. Said
payments shall continue for so long as the annuity is in full force
and effect but in no event for less than ten (10) years as
guaranteed by the settlement documents.

(f) It is believed by all parties to this agreement and is
acknowledged to be a condition percedent to settlement that the
total value of the payment to be made by Cox or his agents to the
Dimmick Estate shall be in the range of $500,000.00 to $750,000.00.
Should the amount available for settlement be less than the amount
herein specified said offer of settlement may be withdrawn by the
plaintiffs. Provided however that should the trust res available
at Southwest Guaranty be less than $250,000.00 as anticipated
and/or should the structured settlement be insufficient to create
a settlement fund in the amount herein specified as a result of
actions by the trustee and/or any other individual, firm, or entity
acting for and/or on behalf of the said Cox as an agent, employee
or other representativé,'then Cox may, as additional inducement for
settlement, assign to the Dimmick Estate the right to pursue each
and all of these individuals, persons and/or corporations. Cox
will further subrogate his rights against these entities to the
personal representative of the Dimmick Estate. Cox, in addition

may assign to the estate whatever rights would accrue to him




égainst these and/or any other responsible parties. Cox would
further cooperate and agsist the Dimmick estate in the collection
of these moneys by joining in any suit against these parties in
this or any other jurisdiction. If the Dimmick Estate agrees to
accept this subrogation and assignment by Cox in partial
satisfaction of its claim then the said estate in consideration of
Cox’s agreement to subrogate his rights against the trustee and/or
aﬁy and all persons and/or entities and in further consideration of
the assignment of his rights to the settlement proceeds derived
from Cause No. 2-0157378 in the Jefferson County Court, Jefferson
County, Texas, will execute a joint tortfeasor release in favor of
Clifford Cox thus limiting his further exposure to civil liability
under the causes of action currently £filed or otherwise
anticipated.

(g) While the exact amount of the settlement cannot be
ascertained with certainty until the complete disclosure of assets
is provided by the Trustee and while further recognizing that the
amount in the trust may be less than the amount specified for
judgment in this paragraph, the parties agree for procedural
purposes and in order to provide a liquidated sum for damages
and/or for the furthef purpose of permitting plaintiff to execute
on the judgment or issue a writ of attachment against the trust
currently being administered on behalf of Cox or against the
payments made pursuant to the structured settlement, that the
plaintiff will be entitled to praecipe the settlement arrived at

herein to final judgment in the amount of $750,000.00.



.(h) To protect the confidentiality of this agreement the
parties hereto agree insofar as possible that the terms and
conditions of this settlement shall be and shall remain
confidential and shall not be disclosed by either party to amny
other person or firm unless specifically ordered to do so by a
court of competent jurisdiction or unless they are required to do
so in order to effect the enforcement and/or collection of the
judgment herein specified. It is further agreed that any
statements or representations made herein shall not be attributable
to either of the parties in any other action or proceeding in which
they are presently, or may in the future be involved, these
statements having been exchanged for purposes of negotiation and
settlement only. As a consequence each party represents and
acknowledges that these statements exchanged between counsel shall
not be attributed to the parties for any other purpose than that
contemplated herein. .

7. The Guardian ad litem believes that this compromise is in
the best interest of the incapacitated person since the facts are
uncontroverted, the issue of liability is clear and the economic
losses sustained by the estate as referenced in the Economist’s
report exceed the améunt available to the incapacitated person
through the trust and all other available assets. It is further
anticipated that a trial on the merits would result in a verdict
which would be in excess of those sums available to the defendant
in the trust thus limiting the guardian’s ability to retain and

utilize certain funds from the trust for the maintenance, care and




ﬁenefit of the incapacitated person. Moreover further
investigation by the Dimmick estate into the circumstances
surrounding this shooting may be prejudicial to Cox should he
regain his competency and be required to stand trial on the charges
filed against him.

8. John R. Ryan, Esquire, 4is the attorney £for the
incapacitated person and requests payment of attorney’s fees and
expenses as detailed in Exhibit B attached hereto.

9. Except as otherwise provided herein no guardian of the
estate of Clifford Cox has been qualified or appointed to receive
any funds. Moreover, it is not anticipated that any person or
entity will attempt to secure the appointment of a guardian for the
estate of Clifford Cox. Moreover no other persons, £firms,
corporations or entities to the best of the knowledge, information
and belief of the parties has any legal or other right to be
apprised of this settlement and/or receive notice of the
presentation of this petition to the court for its approval of
settlement and distribution of assets.

10. Clifford Cox at present is confined at Warren State
Mental Hospital, Warren, Pennsylvania, and is currently maintained
and supported by the Commonwealth of Pennsylvania.

11. John R. Ryan, Esquire, is the Guardian ad litem for the
said incapacitated person having been appointed on May 5, 2000, in
proceedings filed to No. 99-825-CD and No. 00-328-CD.

12. 1In his capacity as Guardian ad litem the said John R.

Ryan, Esquire, now asks that the court:

L



Qenefit of the incapacitated person. Moreover further
investigation by the Dimmick estate into the circumstances
surrounding this shooting may be prejudicial to Cox should he
regain his competency and be required to stand trial on the charges
filed against him.

8. John R. Ryan, Esquire, is the attorney for the
incapacitated person and requests payment of attorney’s fees and
expenses as detailed in Exhibit B attached hereto.

9. Except as otherwise provided herein no guardian of the
estate of Clifford Cox has been gualified or appointed to receive
any funds. Moreover, it is not anticipated that any person or
entity will attempt to secure the appointment of a guardian for the
estate of C(Clifford Cox. Moreover no other persons, firms,
corporations or entities to the best of the knowledge, information
and belief of the parties has any legal or other right to be
apprised of this settlement and/or receive notice of the
presentation of this petition to the court for its approval of
settlement and distribution of assets.

10. Clifford Cox at present is confined at Warren State
Mental Hospital, Warren, Pennsylvania, and is currently maintained
and supported by the Commonwealth of Pennsylvania.

11. John R. Ryan, Esquire, is the Guardian ad litem for the
said incapacitated person having been appointed on May 5, 2000, in
proceedings filed to No. 99-825-CD and No. 00-328-CD.

12. In his capacity as Guardian ad litem the said John R.

Ryan, Esguire, now asks that the court:

bY Sttty



(a) approve the compromise stated above;

(b) authorize the payment of the fees and expenses to John R.
Ryan, Esquire, as above stated, from the fund due the incapacitated
person;

(c) direct payment of those remaining portions of the fund
due the incapacitated person as herein stated to such person or
corporation as the court may so decide.

(d) authorize the payment of the balance of the trust res and
the structured settlement as stated above to the attorney and the
personal representative for the Estate of John Dimmick;

(e) stay all proceedings meanwhile.

RESPECTFULLY SUBMITTED,

Attorney for P alntl £

Jghn R. Zé Esq.
Guardian &d litem for
Clifford Cox

DATED: October 19, 2000

g Saem iy



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually :
and as EXECUTRIX OF THE
ESTATE OF JOHRN DIMMICK :
Plaintiff
VB. H No.gg-szs-w

CLIFFORD COX, an Incapacitated
person BY JOHN R. RYAN, ESQUIRE,
HIS GUARDIAN AD LITEM, LINDA :
ESTRATA, Ind. and as next friend
(ANF) of Clifford Cox, RESTA JENE
GREGORI and DARLENE A. GREGORI,
individually and T/D/B/A JENE’S
GUNSHOP, INC and UNISYS
CORPORATION

L 1]

Defendants

. APPROVAL OF COMPROMISE, ALLOWANCE, OF

COUNSEL FEES AND EXPENSES, AND DIRECTION
OF DISTRIBUTION

AND NOW this 24th day of October, 2000, the date and time set
for hearing on the joint petition for approval of settlement and
the parties having appeared by their respective counsel who
represent to the court that this settlement is acceptable to their
clients énd is in the best interest of those clients, IT IS THE
ORDEﬁ OF THIS COURT THAT:

1. The parties be and are hereby authorized to compromise
this action under the terms of the settlement set forth in the
petition filed by John R. Ryan, Esquire, Guardian ad litem for
Clifford Cox and John R. Carfley, Esquire, attormey for the Estate
of John Dimmick, on October 19, 2000, the specific provisions of
which are incorporated herein as follows:

(a) A full disclosure of the trust assets will be provided to

the plaintiffs by the Guardian ad litem and/or Southwest Guaranty

1 | A
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Trust Co., Houston, Texas, the respository and trustee of the trust
as a condition precedent to fimal settlement and the release and
discharge of Cbﬁ in this suit.

(b) Insofar as the court has such authority, it does hereby
order that the trust fund currently being administered §n behalf of
the defendant, Clifford Cox, by the Southwest Guaranty Trust
Company shall be and is hereby dissoclved and upon dissolution the
trust shall be distributed as hereinafter set forth.

(e) It is the Court’s understanding that at the present time
the said trust res consists of approximately $265,000.00_ with
payments to be made to the trust pursuant to a structurea
settlement agreement on a monthly basis by Reystone Life Insurance
Company which payments are in the amount of $4677.24. Said
payments are calculated to continue for a period of ten years
guaranteed or for the life of Clifford Cox whichever shall be
longexr.

(d) Cox shall retain from the trust res as his respective
share of the ssttlement, the sum of $15,000.00 in cash plus $500.00
per month in annuity to be paid by Reystone for his use and
benefit. All interest earned on this portion of the account will

remain the property of Clifford Cox.

(e) The balance of the trust res believed to consist of
approximately $250,000.00 shall be paid to John R. Carfley, Esquire
and Kay Churner as the Executrix of the Estate of John Dimmick.
The balance of the structured. payments in the amount of $4177.24

per month shall be likewise payable i:o John R. Carfley, Esquire and
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Kay Churner as the Executrix of the Estate of John Dimmick. Said
payments shall continue for so long as the annuity is in full force
and effect but in no event for less than the ten (10) years as
guaranteed.b& the settlement documentes executed on behalf of Cox in
Cause No. 2-0157378.

(£) It is recognized by the court as a condition precedent to
settlement that the minimum value of the payments to be made by Cox
or his agents to the Dimmick Estate shall be in the range of
$500,000.00 to $750,000.00 based on the 10 year guaranteed life of
the annuity and the current estimated trust res on deposit at
Southwest Guaranty Trust Company. In the event that Cox surviveé
for more than 10 years said payments under the annuity'shall
continue to be made to the Dimmick Estate as stated hereunder and
this settlement figure will be adjusted accordingly.

Should the amount available for settlement be legs than the
amount Herein specified said ocffer of settlement may be withdrawn
by the plaintiffs. Provided however that should the trust res
available at Southwest Guaranﬁy' be leas than $250,000.00 as
anticipated and/o= should the structured settlement be insufficient
to create a settlement fund in the amount herein specified as a
result of actions by the trustee and/or any other individual, firm,
or entity acting for and/or on behalf of the said Cox as an agent,
employse or other representative, then Cox may, as additional
inducement for settlement, assign to the Dimmick Estate the right
to pursue each and all of 'these -individuals, persons and/or

corporations. Cox will further subfogate his rights againat these
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entities to the personal representative of the Dimmick Estate.
Cox, in addition will assign to the estate whatever rights would
accrue to him against these and/or any other responsible parties,
and will cooperate and assist the Dimmick estate in the collection
of these moneys by joining in any suit against these parties in
this or any other jurisdiction. If the Dimmick Estate agrees to
accept this subrogation and assigmment by Cox in partial
satisfaction of its claim then the representative of the said
estate in consideration of Cox's agreement to subrogate and assign
his rights against the trustee and/or any and all perscns and/or
entities and in further consideration of the assignment of hig
rights to the settlement proceeds derived from Cause No. A-0157378
in the Jefferson County Court, Jefferson County, Texas, will
execute a joint tortfeasor release in favor of Clifford Cox thus
limiting his further exposure to civil liability under the causes
of action currently filed or otherwise anticipated.

(g9) While the exact amount of the settlement cannot be
ascertained with certainty until a complete disclosure of assets is
provided by Cox and/or the Trustee and until the life expectancy of
Cox has been finally determined, and while further recognizing that
the amount in the trust may be less than the amount specified for
judgment in this paragraph, the parties agree, for procedural
burposes and in order to provide a2 ligquidated sum as damages and/or
for the further purpose of permitting plaintiff to execute on the
judgment or issue a2 writ of attachment against the trust currently

being administered on behalf of Coi or against the payments made

-
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pursuant to the structured gettlement, that the plaintiff will be
entitled to praecipe the settlement arrived at herein to judgment
in the amounﬁ'of $750,000.00. Nothing herein contained shall
prevent theiplaintiffs from collecting sums in excess of this
amount should said sums be available at present or otherwise be
accumulated in the future as a result of payments made pursuant to
the structured settlement.

(h) To protect the integrity of this agreement it is the
court’s intent that, insofar as possible, the terms and conditions
of this settlement shall be and shall remain confidential and shall
not be disclosed by either party to any other person or firnxunles;
specifically ordered to do so by a court of competent jurisdiction
or unless they are required to do so in order to effect the
enforcement and/or collection of the judgment herein specified. It
is the Court’s further order that any statements or representations
made herein shall not be attributable to either of the parties in
any othef action or proceeding in which they are presently, or may
in the future be involved, thesé statements having been made for
purposes of negotiation and settlement, and having been exchanged
between counsel for only those purposes specified herein.

(1) John R. Ryan, Bsquire, Guardian ad litem for Clifford Cox
an incapacitated person, is authorized to receive the following
counsel fees and expenses fram the amount said incapacitated person
will retain in his trust account or shall receive pursuant to the
structured settlement. The bélance of the funds shall remain with

the trustee if Southwest Guaranty Trust Co. shall so agree.




$2,278.75 to John R. Ryan, Esquire, for counsel fees and costs

BY THE COURT:

JS/J0SH K TTILY R,
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and atiestes 2oov of tne original
staieme~ Tt -tz

{0CT 2 4 2000
Attest. Ll / %_

Prothonotary
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually
and as EXECUTRIX OF THE

ESTATE OF JOgN DIMMICK H

7 Plaintiff
V8. : No.95-825-CD
CLIFFORD COX, an Incapacitated :

person BY JOHN R. RYAN, ESQUIRE,

HIS GUARDIAN AD LITEM, LINDA
ESTRATA, Ind. and as next friend
(ANF) of Clifford Cox, RESTA JENE

GREGORI and DARLENE A. GREGORI, | nereby cenity this to be a true

and atiested coov of tne original

1 S :
éggggsg?aing :ig gé?é?éA TENE statement fited in thig case.
CORPORATION : |
Defendants : “OV1“5 2000
Attest.
ol 24
PRAECTIPE Protnonotarv

TO THE PROTHONOTARY:

PLEASE enter final judgment in the above matter against
Clifford Cox, Defendant, by his Guardian ad litem, John R.
Ryan, Esquire, pursuant to the settlement approved by the Court
this date, a true and correct copy of said order being affixed
hereto as Exhibit A, and award damages against the defendant as

aforesaid in the amount of $750,000.00.

Qe

R Carf

. Box 2
Phllzpsburg Pa., 16866
(814) 342-5581
ID# 17621

Dated: October 24, 2000 . ;

~HED

0CT 25 2000 \
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TO: Clifford Cox Deifendant
a/o John R. Ryan, Esgqg.
Guardian ad litem
Clearfield, Pa., 16830
Be advised that judgment was entered against you in the

amount of $750,000.00 this 24¢th day of October, 2000.

5/ Wiiiie m “- g\'\“\d

Protheonotary

Seal
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually B
and as EXECUTRIX OF THE ,
ESTATE OF JOHN DIMMICK : H
Plaintiff
vs. : No.95-825-CD
CLIFFORD COX, an Incapacitated :

person BY JOHN R. RYAN, ESQUIRE,
KIS GUARDIAN AD LITEM, LINDA
ESTRATA, Ind. and as next friend
(ANF) of Clifford Cox, RESTA JENE
GREGORI and DARLENE A. GREGORI,
individually and T/D/B/A JENE'’'S
GUNSHOP, INC and UNISYS
CORPORATION

L 1)

Defendants

JUDGMENT WITH ASSESSMENT OF DAMAGES AND INTEREST

AND NOW this 25th day of October, 2000, Judgment is entered
in favor of the plaintiff, Kay Churner, individually and as

Executrix of the Estate of John Dimmick; that plaintiff have

and recover of, and from the defendant Clifford Cox, an

incapacitated person by John R. Ryan, Esquire, his Guardian ad
litem, the amount of $750,000.00 together with interest as
hereéinafter assessed at the maximum rate allowed by law and costs
of Court. Judgment is entered pursuant to praecipe filed by
Plaintiff’s counsel per Rule 227.4(2) of the Pa.R.C.P. and further
pursuant to the Agreement and Stipulation of the parties and the

Order of Court approving settlement and distribution all of which

documents are filed of record in this office as I so attest.
7

- Prothonotary

WILLIAM A. SHAW
. My C Prothonotary
ommission Expi
1 1st Monday in Jas."%ﬁsé v
Clearfield Co. Clearfield, P, A}
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ASSESSMENT OF DAMAGES

o
»

¢

Damages are assessed on the judgment in this action effective
Octcber 25, 2000, as follows:

Principal Debt $750,000.00

Interest to be added
from 10/25/00 at the
lawful rate of 6% per
annum, 42 Pa.C.S.A.
§8101

REAL DEBT $750,000.00

-

JUDGMENT CREDITOR: KAY CHURNER, INDIVIDUALLY AND AS EXECUTRIX
OF THE ESTATE OF JOHN DIMMICK.

JUDGMENT DEBTOR: CLIFFORD COX, AN INCAPACITATED PERSON, BY
JOHN R. RYAN, ESQUIRE, HIS GUARDIAN AD LITEM.

%

Prothonota

WILLIAM A. SHAW
Prothonotary
) My Commission Expires
1st Monday in Jan. 2002
Cleariield Co. Clearfield, PA.
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually ' :
and as EXECUTRIX OF THE
ESTATE OF JO_BN'DIMMICK

.~ Plaintiff

k. »

vs. No.9%-825-CD

CLIFFORD COX, an Incapacitated
person BY JOHN R. RYAN, ESQUIRE,
HIS GUARDIAN AD LITEM, LINDA
ESTRATA, Ind. and as next friend
(ANF) of Clifford Cox, RESTA JENE
GREGORI and DARLENE A. GREGORI,
individually and T/D/B/A JENE’S
GUNSHOP, INC and UNISYS
CORPORATION

Defendants

CERTTFICATION OF FILING AND
ATTESTATION OF RECORDS

STATE OF PENNSYLVANIA
COUNTY OF CLEARFIELD

I, William Shaw, Prothonotary and Clerk of the Court of Common
Pleas of Clearfield County, Pennsylvania, (46th Judicial District
of Pennsylvania) attest that the foregoing instruments comprised of
three (3) pages of typewritten matter and consisting of a Judgment
with Assessment of Damages and Interest, and supporting docket
entries, is a true and complete copy of the Judgment entered in the
Civil Proceedings Docket which contains all docket entries entered
in the above captioned matter. Said instruments document the
Entry of Judgment in the case of Kay Churner et. al. vs. Clifford
Cox, an incapacitated person, by John R. Ryan, Esquire, his
Guardian ad litem, et. al., No. 99-825-CD, on October 25, 2000, as
the same now appears of record in my office. I further attest that
I am in lawful possession of the same as the official custodian of

these records.

IN TESTIMONY WHEREOF, witness my official signature together

with the seal of the Court this_2\% day &f _ December , 2000.

Y/

Prothonota:y & Clerk of Court
of the Court of Common Pleas
- of Clearfield Co., Pa.
© (46th Judicial District of Pa.)

1 \MLLlAMA SHAW ‘
"1 i1 \" Prothonotary !
My Commission Expires ' \

1st MondayinJan 2002 -

=~ e Pl . . . .
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STATE OF PENNSYLVANIA
COUNTY OF CLEARFIELD

nrwTa

_ . I, John.K: Reilly, Jr., Judge of the Court of Common
Pleas of Clearfield County, Pennsylvania, (46th Judicial District
of Pennsylvania) certify that William Shaw, whose name is signed on
the above certificate and to the preceding certification of filing
and attestation of the records is and was at the time of signing
the Clerk of the Court, having custody of its records, and is the
person to attest to the foregoing and to make the certicate, and

that the same is in due and proper form.

Given under m¥_hand officially authenicated by the seal of
my office this _2\?' day of Decembey, 200

[ A a
N

<:::ig§9ée‘?fésidi'

STATE OF PENNSYLVANIA
COUNTY OF CLEARFIELD

I, William Shaw, Prothonotary and Clerk of the Court of Common
Pleas of Clearfield County, Pennsylvania, (46th Judicial District
of Pennsylvania) certify that John K. Reilly, Jr. whose name is
signed to the attached and foregoing certificate, is and was at the
time of signing the same the Judge of the Clearfield County Court
mentioned, and as such was the proper person to make the
certificate, and that the same is in due and proper form.

IN TESTIMONY WHEREOF, witness_gy official signature together
with the seal of the Court this_2\'" day of _ December , 2000.

Prothonotary

WILLIAM A. SHAW
ProthonotarEy o
e >ty Commission Expire
- ' 1s¥ Monday in Jan. 2002
' Clearfield Co. Ciearfield, PA.
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually :

and as EXECUTRIX OF THE -

ESTATE OF JOHN DIMMICK
Plaintiff

.

vs. : No.95-825-CD

CLIFFORD COX, an Incapacitated :
person BY JOHN R. RYAN, ESQUIRE,
HIS GUARDIAN AD LITEM, LINDA
ESTRATA, Ind. and as next friend
(ANF) of Clifford Cox, RESTA JENE
GREGORI and DARLENE A. GREGORI,
individually and T/D/B/A JENE'’S
GUNSHOP, INC and UNISYS
CORPORATION

e (1]

Defendants
AGREEMENT FOR ENTRY OF JUDGMENT
AND NOW, this 24th day of October, 2000, IT IS HEREBY

AGREED between the parties that judgment be entered in this action
in favor of plaintiff, Kay Churner, individually and as Executrix
of the Estate of John Dimmick, and against defendant, CLIFFORD COX,
an incapacitated person by John R. Ryan, Esquire, his Guardian ad
litem for the sum of Seven Hundred Fifty Thousand ($750,000,00)
Dollars together with interest at the lawful rate of six (6%)

percent per annum. Costs to be paid by defendant.

QL
oA

Guardiah//ad litem for
Defendant, Clifford Cox

Dated: 10/24/00

Approved by the Court: | hereby cerity this 10 D2auue
and attested copy i {he original

SIJOHNK REILLY JR. e i
DEC 12 2111111

Attest C.J.LL.-M.

Prothonotary *




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually
and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK :
Plaintiff

vs. 3 No.99-825-CD

CLIFFORD COX, an Incapacitated

person BY JOHN R. RYAN, ESQUIRE,

HIS GUARDIAN AD LITEM, LINDA : Aeououioly

ESTRATA, Ind. and as next friend L/ F & ISy

(ANF) of Clifford Cox, RESTA JENE

GREGORI and DARLENE A. GREGORI,

individually and T/D/B/A JENE’S WZ2Ta3g

GUNSHOP, INC and UNISYS N

CORPORATION . : BBV uswalers
Defendants : M@Wusw‘cﬂoa paisale puB

MBSO Ajua0Agaesoy

ORDER OF COURT

AND NOW THIS _25th day of October, 2000, comes John K.
Reilly, Jr., President Judge of the Court of Common Pleas of
Clearfield County, Pennsylvania, (46th Judicial District) who
hereby directs the Prothonotary of Clearfield County upon praecipe
of counsel, to award judgment in favor of Plaintiff Kay Churner,
et. al. and against the defendant, Clifford J. Cox, an
incapacitated person by his Guardian ad litem, John R. Ryan,
Equire, pursuant to the Stipulation and Agreement of counsel
presented to the Court, the said Stipulation having been approved
by the court and incorporated into an Order this date directing
inter alia the entry of a money judgment in favor of the Plaintiff.

TO THAT END BE IT NOW HEREBY ORDERED AND DECREED that this

Court pursuant to its powers does hareby direct, ratify and affirm

-
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually :

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK
Plaintiff

(23

vs. : No.96-825-CD

CLIFFORD COX, an Incapacitated

person BY JOHN R. RYAN, ESQUIRE,

HIS GUARDIAN AD LITEM, LINDA : Aeouoyolg

ESTRATA, Ind. and as next friend /K A sy
(ANF) of Clifford Cox, RESTA JENE :

GREGORI and DARLENE A. GREGORI,

individually and T/D/B/A JENE’S : 114 ZI J3n

GUNSHOP, INC and UNISYS

CORPORATION '%@%%wllugmam-xuawa;exs

Defendants : 'gg,%ﬁmmwmmoomwucmm
hEsh@iAywaodqasay)

ORDER_OF COURT

AND NOW THIS _25th day of October, 2000, comes John K.
Reilly, Jr., President Judge of the Court of Common Pleas of
Clearfield County, Pennsylvania, (46th Judicial District) who
hereby directs the Prothonotary of Clearfield County upon praecipe
of cbunsel, to award judgment in favor of Plaintiff Kay Churner,
et. al. and against the defendant, Clifford J. Cox, an
incapacitated person by his Guardian ad litem, John R. Ryan,
Equire, pursuant to the Stipulation and Agreement of counsel
presented to the Court, the said Stipulation having been approved
by the court and incorporated into an Order this date directing
inter alia the entry of a money judgment in favor of the Plaintiff.

TO THAT END BE IT NOW HEREBY QRDERED AND DECREED that this

Court pursuant to its powers does hereby direct, ratify and affirm

Pt
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the entry of the judgment in this action in favor of the Plaintiff
and against the Defendant, Clifford J. Cox, the said judgment to
have the sam¢ effect as if the court had rendered it as a verdict
or award inithis matter. Said judgment shall be in the amount of
Seven Hundred Fifty Thousand ($750,000.00) Dollars with interest at
the lawful rate of six (6%) percent per annum from October 25,
2000, with costs to be added.

IT IS FURTHER ORDERED that this judgment amount may, as
appropriate, be modified by further Order of this Court, based upon
the agreement of counsel. The Court and counsels’ inability at
this time to fix the precise amount of the judgment with any
greater degree of specificity and/or accuracy is due to the
uncertainty of the life expectancy of the Defendant, Clifford J.
Cox, which controls the duration of the annuity payments with which
this settlement is to be funded and the inability of counsel and
the Court to determine the precise amount of the trust currently on
deposit at the Southwest Guaranty Bank for administration, which
trust res also constitutes the source of funding for the
settlement. The Court recognizes that it is the intent of the
parties to render a final money judgment upon which execution and
collection may issue in this or any other jurisdiction after
certification and transfer pursuant to the Uniform Enforcement of
Foreign Judgments Act, 42 Pa. C.S.A. §4306; 28 USC §1738; the
Court, therefore, authorizes as aforesaid, the parties and the
Prothonotary to enter judgment pursuant to Rule 227.4(2) of the

Pennsylvania Rules of Civil Procedure.
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Any additional claims against.the remaining defendants in this
suit shall noﬁ'be effected by the entry of this Order and shall be
consolidated for trial pursuant to Rule 213 of the Pa. R.C.P. The
case shall be listed for trial as the parties deem advisable in

accordance with the local Rules and the Pa. R.C.P.

BY THE COURT:

fs/ JOHN K, REILLY, JR.

& T - . Treet o T e e Do e
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William A. Shaw
Prothonotary
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION

KAY CHURNER, individually and as
EXECUTRIX OF THE ESTATE OF
JOHN DIMMICK

-Vs- : No. 00-328-CD
CLIFFORD COX; LINDA ESTRADA,
individually and as next friend (ANF) of
Clifford Cox, and SOUTHWEST
GUARANTY TRUST CO., N.A.

ORDER

NOW, this oth day of October, 2001, following status conference into the
above-captioned matter, and upon agreement of the parties, it is the ORDER of this Court that
Plaintiff shall brief Defendants’ Preliminary Objections to jurisdiction within ten days from
date hereof. Upon receipt of said brief, Defendant shall have ten days thereafter to file a reply

brief and this matter shall be scheduled for argunfent\at the convenience of the parties.

FILED

0CT 1 1 2001

Willam A,
Prothonotaryhaw

President Judge
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,

KAY CHURNER, individually

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK
Plaintiff

vsS.

CLIFFORD COX, an Incapacitated
person BY JOHN R. RYAN, ESQUIRE,
HIS GUARDIAN AD LITEM, LINDA
ESTRATA, Ind. and as next friend
(ANF) of Clifford Cox, and
SOUTHWEST GUARANTY TRUST CO.,N.A.
Defendants

No.

ORDER QF COURT

00-328-CD

Wy

PENNSYLVANIA

AND NOW, thiséZJ{day of October, 2001, upon consideration of

Plaintiff’s Motion for the transfer of judgment, the defendant Cox

having joined in said petition by and through his Guardian ad litem

and there being no objection by any other intervening party, IT IS

THE ORDER OF THIS COURT that the judgment filed to No. 99-825-CD be

and is hereby exemplfied to this docket and the Prothonotary is

directed to make provisions to file a duplicate judgment in this

matter and to enter evidence thereof on the docket entries in this

prcceeding.

E QOURT:

FILED &

OCT 2 g 2001 g
Qv!u'igngA.léh(éwaﬁ}%%
Prothonotaty
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually :

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK :
Plaintiff

vs. : No. 00-328-CD

CLIFFORD COX, an Incapacitated :

person BY JOHN R. RYAN, ESQUIRE,

HIS GUARDIAN AD LITEM, LINDA :

ESTRATA, Ind. and as next friend

(ANF) of Clifford Cox, and

SOUTHWEST GUARANTY TRUST CO.,N.A.
Defendants

ORDER OF COURT

AND NOW, thisézﬂiday of October, 2001, upon consideration of
Plaintiff’s Motion for the transfer of judgment, the defendant Cox
having joined in said petition by and through his Guardian ad litem
and there being no objection by any other intervening party, IT IS
THE ORDER OF THIS COURT that the judgment filed to No. 99-825-CD be
and is hereby exemplfied to this docket and the Prothonotary is
directed to make provisions to file a duplicate judgment in this

matter and to enter evidence thereof on the docket entries in this

proceeding.
HE COURT:
FILED @ 7
oCT 2 ¢ 2001

{ Lﬁ ,
Ql5el i c.athongs
Prothonoiany



JOHN R. CARFLEY
! ATTORNEY AT LAW
222 PRESQUEISLE STREET
4 P.O. BOX 249
PHILIPSBURG, PENNSYLVANIA 16866

AREA CODE 814
TELEPHONE 342-5581
FAX 342-1127
October 24, 2001

Judge John K. Reilly

Courthouse

Clearfield, Pa., 16830
RE: Churner et. al.
ve. Clifford Cox et. al.
No. 00-328-CD

Dear Judge Reilly:

At the status conference and motions court which we attended
on October 9, 2001, you suggested that I submit a proposed order
which the court would consider providing for the transfer of the
judgment currently filed in No. 99-825-CD, at the time plaintiff’s
brief was submitted. We have now submitted our brief on the issue
of jurisdiction so I would ask that you consider executing the
enclosed order.

Should any of the other parties to this matter object I am
sure they will provide you with their reasoning in the appropriate

foremat.
Very, ru%i yi;?f,
R. CARFLEY
JRC:sm
Enc. 1

CC: Mark Weaver, Esq.



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK :
Plaintiff

vs : No. 00-328-CD

CLIFFORD COX; LINDA ESTRADA, : Jury Trial DemF!LED

individually and as next friend

(ANF) of Clifford Cox, and
SOUTHWEST GUARANTY TRUST CO.,N.A. : EEB 2 7 2602
Defendants : g 35({, /(
William A. Shaw
Prothonotary

AFFIDAVIT IN SUPPORT OF PLAINTIFF'S MEMORANDUM

COMMONWEALTH OF PENNSYLVANIA
COUNTY OF CENTRE 58

Personally appeared before me the undersigned, John R.
Carfley, Esquire, who being duly sworn according to law deposes and
states as follows:

1. I am an attorney duly licensed to practice law within the
Commonwealthlof Pennsylvania.

2. In my capacity as an attorney I was retained by the Estate
of John Dimmick to institute those actions necessary to assert a
claim for damages for personal injuries allegedly sustained by
plaintiff’s decedent pursuant to the Wrongful Death and Survival
Statutes.

3. Acting in that capacity I filed a complaint to No. 99-825-

CD and also filed a complaint under the Uniform Fraudulent Transfer

Act. The latter document was served on Southwest Guaranty Trust

‘1



Co. N.A., a Texas Corporation which allegedly had engaged in
business activity with persons residing within the Commonwealth
had developed minimal contacts therein and by so doing had
subﬁected itself to personal jurisdiction pursuant to the
applicable provisions of the Judicial Code, 42 Pa. C.S.A. 5301 et.
seq.

4. As counsel for the plaintiff I secured service of the
complaint filed under the Uniform Fraudulent Transfer Act on the
other defendants named in that suit to wit: Clifford Cox and Linda
Estrada and also served on those defendants the other documents
previously filed in this proceeding including the Court’s
scheduling order for hearing on the petition for injunctive relief.

5. As counsel for the plaintiff in the underlying personal
injury suit filed on behalf of John Dimmick (99-825-CD) I have
entered default judgment against Clifford Cox and Linda Estrada,
individually and as next friend for Clifford Cox.

6. Subsequent to the service of the complaint filed under the
Uniform Fraudulent Transfer Act I was contacted by Attorney S.
Brady Whitaker, house counsel for Southwest Guaranty who requested
a continuance of the scheduled hearing on the petition for
injunctive relief. Mr. Whitaker further requested an extension of
time within which to retain local counsel and file an answer to the
complaint.

7. Based on counsel’s assurances that local counsel would be
retained, an appearance would be entered, an answer would be filed

to the complaint and Southwest would subject itself to the



jurisdiction of this court, I continued the hearing and granted
counsel a reasonable extension of time within which to file an
answer.

8. The content of the agreement was formalized in letters
transmitted from my office to Mr. Whitaker and to local counsel,
Mark Weaver, Esquire. (See Exhibits A, B, C. and D. attached
hereto)

9. Initially no objection was lodged by Messers Whitaker
and/or Weaver concerning this arrangement and in fact, Mr. Weaver
transmitted a letter dated April 10, 2000, specifically recognizing
the responsibility of defendant to file an answer to the complaint.
(A true and correct copy of said letter of April 10, 2000 is
attached hereto as Exhibit E)

10. In a telephone conversation with Mr. Weaver on Thursday,
April 13, 2000, I was advised for the first time that defendant may
object to the jurisdiction of the Clearfield County Court and that
this issue may be raised by preliminary objections.

11. Because of this disclosure, I transmitted a ten day
notice of default to Mark Weaver, Esquire, as local counsel for the
defendant by facsimile and by regular mail on April 13, 2000. A
true and correct copy of the certificate of service of this
document is attached hereto as Exhibit F.

12. It 1is anticipated that any judgment including an
injunction entered by the court in Pennsylvania will by necessity
require an exemplification to the State of Texas to secure

enforcement of the order as against the trust.



13. Research has indicated that the State of Texas has
adopted the Uniform Fraudulent Transfer Act as well as the Uniform
Enforcement of Judgments Act and in all probability would enforce

-

any decision of a sister state pursuant to those statuytes.

= Yy

Sworn to and subscribed
before me this /#M¥day of

April, 2000.

Mgt e oy

“ N. P.

Notarial Seal .
Winifred H. Jones-Wenger, Notary Public
Phitipsburg Boro, Centre County
My Commission Expires July 15, 2003




March 21, 2000

S. Brady Whitaker, Esq.

Southwest Guaranty Trust

10411 Westheimer Road

Suite 200

Houston, Texas, 77042 -

RE: Kay Churner et. al.
ve. Clifford Cox et. al.

Dear Mr. Whitaker:

As per our discussion of this date, please find enclosed the
relevant Rules of Civil Procedure governing responses to civil
actions in the Commonwealth of Pennsylvania. As I indicated I will
continue to work with you on this case and will not enter default
judgment since you anticipate filing an answer to our pleading
which answer will set forth the position of Southwest Guaranty in

this matter.

"~ Should you require anything further in this regard, please do
not hesitate to contact me.

Very truly yours,

JOHN R. CARFLEY

Exhibit A.



JOHN R. CARFLEY
ATTORNEY AT LAW
222 PRESQUEISLE STREET
P. O. BOX 249

PHILIPSBURG, PENNSYLVANIA 16866
AREA CODE 814
TELEPHONE 342-5581

March 23,‘2000 FAX 342-1127

8. Brady Whitaker, Esq.
Southwest Guaranty Trust
10411 Westheimer Road

Suite 200
Houston, Texas, 77042

RE: Kay Churner et. al.
ve. Clifford Cox et. al.
No. 00-328-CD

Dear Mr. Whitaker:

Please find enclosed a Petition for Preliminary Injunction
which was filed on behalf of the plaintiffs in the above captioned

matter.

You will note that Judge John K. Reilly, Jr. will hear this
petition on April 5, 2000, at 9:00 o‘clock A.M. at the Clearfield

County Courthouse, Clearfield, Pennsylvania.

I realize that this is relatively short notice, however, this
is the only free time the court had available the entire month of
April. If, however, this date is inconvenient for you because of
your need to answer the underlying complaint or to retain local
counsel to assist you in this proceeding, please advise and I will
contact Judge Reilly and attempt to reschedule the matter.

I really appreciate your cooperation in this matter and would
like to continue a good working relationship with your office.

711

OHN R. CARFL

Exhibit B



JOHN R. CARFLEY
ATTORNEY AT LAWY

222 PRESQUEISLE STREET
P. O. BOX 249

PHILIPSBURG, PENNSYLVANIA 16866
AREA CODE 814

TELEPHONE 342-5581
FAX 32-1127

April 6, 2000

S. Brady Whitaker, Esquire
Southwest Guaranty Trust
10411 Westheimer Road
Houston, TX 77042

Dear Mr. Whitaker:

This is to confirm the continuance of the hearing on my
Petition for Preliminary Injunction originally scheduled for
Wednesday, April 5, 2000 and now rescheduled for Monday, April 17,

2000 at 1:30 P.M.

As you know, I continued the hearing on the Injunction based
on our conversations and your assurances that you were retaining
local counsel to appear and defend against the complaint which I
filed under the Uniform Fraudulent Transfer Act.

You understand that I am in no way implying that your client'’s
involvement in the original transfer of funds was undertaken in
order to defraud legitimate creditors of Mr. Cox. I am, of course,
alleging that Ms. Estrada’s application to establish a Spendthrift
Trust for her brother constitutes one of the "badges of fraud" as
defined under the Uniform Fraudulent Transfer Act since she had
prior knowledge of the pending litigation against Mr. Cox here in
Pennsylvania. As we discussed, however, only the underlying
complaint will finally determine whether the original transfer of
the proceeds of Mr. Cox’s settlement into a Spendthrift Trust was
fraudulent and should be set aside. In the meantime, I have no
intention of demanding anything of the bank other than to protect
the trust res and all future contributions to the trust. It is my
opinion, therefore, that your client would not be prejudice by any

action of the Court at this preliminary stage.

We are also willing to agree that the normal expenses for
maintaining and administering the Trust as well as your reasonable
defense costs would be paid without objection. My only goal, as I
have reiterated to you on several occasions, is to insure that the
proceeds of the Trust remain inviolate for the time being.

Exhibit C



I look forward to continuing to work with you and local
counsel to hopefully resolve this matter short of litigation.
I assume that local counsel will be instructed to file an answer to

the complaint in due course. If you require an extension of time
to file an answer, please advise and I will be happy to accommodate

you in that regard.

Very truly yours,

JOHN R. CARFIEY

JRC/mdt



JOHN R. CARFLEY
ATTORNEY AT LAY
222 PRESQUEISLE STREET
P. O. BOX 249

PHILIPSBURG, PENNSYLVANIA 16866
AREA CODE 814
TELEPHONE 342.5581
FAX M2-1127

April 7, 2000

Mr. Mark Weaver, Esquire
211 1/2 E. Locust Street
Clearfield, PA 16830

Dear Mark:

I was pleased to learn yesterday that you would be acting as
local counsel for the Southwest Guaranty Trust Company in the
action which I filed on behalf of the John Dimmick Estate. I am
enclosing a copy of Judge Reilly'’s most recent Scheduling Order, a
copy of the Affidavit in support of the Petition for Injunctive
Relief, signed by Kay Churner and the most recent correspondence
which I directed to S. Brady Whitaker, Attorney for Southwest

Guaranty.

As I advised you yesterday, I was finally able to secure
service over Linda Estrada by retaining the services of a process
server in the state of Texas. An Affidavit of Service from this

individual should be forthcoming in the near future. Hopefully,
with Ms. Estrada involved in the case, we will be able to expedite
some of the matters presently pending before the Court here in

Pennsylvania.

As I indicated to you, I would be willing to extend the time
for you to file an answer to my complaint if you need more time to
familiarize yourself with the £ile. I would, however,like to
proceed with the hearing on the Petition for Preliminary Injunction
unless we can arrive at a stipulation providing for the bank to
maintain the integrity of the Trust Fund in the interim between now
and the time we are able to litigate the claim under the Uniform

Fraudulent Transfer Act.

Please contact me once you have had an opportunity to fully
review the file and are prepared to discuss your client’s position

in this matter.
Very truly yourss
JOHN R. CARFgég ; é

Exhibit D

JRD/mdt
encls



L MARK 5. WEAVER

Attorney at Law
211 %2 East Locust Street Please respond to:
ease respond to: 1315 South Allen S
I:lgl{ Beﬁ lgo [ X} Clearficld Suite 3;; et
LI ield, PA 1_6830 . (] State College State College, PA 16801
(814) 768-9696 )
o 814) 234-4681
(814) 768-7605 facsimile e-mail: attymsw(@penn.com 5814; 237.5752 facsimile
April 10, 2000

John R. Carfley, Esquire
P.O. Box 249

222 Presqueisle Street
Philipsburg, PA 16866

Re: Kay Churner, et al. vs. Clifford Cox, et al.
No. 00-328-CD

Dear John:

I write to confirm our telephone conversation on April 6, 2000 regarding the above
matter.

I indicated that I would be entering my appearance as local counsel for Southwest
Guaranty Trust Company which is the court appointed trustee for Clifford Cox. Thank you for
the extension of time to file an Answer to the Complaint which you filed on March 15, 2000. I
will file a written response before the hearing on the Petition for Preliminary Injunction which

you indicated was rescheduled for April 17, 2000.

If you should have any questions regarding the above matter, please do not hesitate to
contact me. Thank you again for your courtesies and considerations.

Very truly yours,

Mark S. Weaver

MSWislh

cc:  S. Brady Whitaker, Esquire

Exhibit E



JOHN R. CARFLEY
ATTORNEY AT LAWY
222 PRESQUEISLE STREET
P. O. BQX 249

PHILIPSBURG, PENNSYLVANIA 16886
AREA CODE 814
TELEPHONE 342-5381
FAX 342-1127

April 13, 2000

Mr. Mark Weaver, Esquire
211% E. Locust Street
Clearfield, PA 16830

Re: John Dimmick Estate
vs. Clifford Cox et. ux.
No. 00-328-CD

-

Dear Mark:

Please find enclosed a Ten Day Letter of Default directed to
you as counsel for Southwest Guaranty. As I have indicated I have
no intention of filing a default against your client but my
research indicates that the transmittal of a Ten Day Letter will
perclude the filing of preliminary objections. This is in line
with my discussions with Brady Whitaker which discussions were
memorialized in the letters dated March 21, 2000, and April 6,
2000, wherein I agreed to continue the originally scheduled hearing
on the injunction and extend the time for filing a response to the
complaint on the condition that he would retain local counsel and
file an answer to my complaint. (See letters of March 21, 2000 and

April 6, 2000, attached hereto)

- There are several lower court cases from Centre County and at
least one appellate decision that in my opinion limit the right of
a responding party to file anything other than an answer to a
complaint once a Ten Day Letter has been transmitted. It is for
this reason and this reason alone that I am sending the Ten Day

Letter.

You may still take as much time as you require in order to
familiarize yourself with the file and prepare your answer. I just
want to prevent further delay in the resolution of these
Preliminary matters. In all probability the actual enforcement of
the injunction and/or any judgment will require that the matter be
exemplified to Texas and I have retained counsel there to assist me
in that regard. Under the circumstances I do not see how your
client would be prejudiced by dealing with the situation at” this
time particularly where I have personal jurisdiction over both Cox
and Estrada and have defaulted both in the underlying personal

injury suit.

Exhibit F



JOHN R. CARFLEY
ATTORNEY AT LAW
222 PRESQUEISLE STREET
P O. BOX 249
PHILIPSBURG, PENNSYLVANIA 188686

AREA CODE 814
TELEPHONE 342.5531
FAX 3M2-1127

(2)

Please contact me if you wish to discuss this case in further
detail.

Very truly yours,

JOHN R.
JRC:sm

Encls.



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually

and as EXECUTRIX OF THE

ESTATE OF JOHN DIMMICK H
Plaintiff

vs. No. OO-32§-CD

CLIFFORD COX; LINDA ESTRADA, : Jury Trial Demanded

individually and as next friemnd
(ANF) of Clifford Cox, and

SOUTHWEST GUARANTY TRUST CO.,N.A.
Defendants

TO: Southwest Guaranty Trust Co.
c¢/o Mark Weaver, Esq. -
211% E. Locust Street
Clearfield, PA 16830

IMPORTANT NOTICE

YOU ARE IN DEFAULT BECAUSE YOU HAVE FAILED TO ENTER A WRITTEN
APPEARANCE PERSONALLY OR BY ATTORNEY AND FILE IN WRITING WITH THE
COURT YOUR DEFENSES OR OBJECTIONS TO THE CLAIMS SET FORTH AGAINST
YOU. TUNLESS YOU ACT WITHIN TEN (10) DAYS FROM THE DATE OF THIS
NOTICE, A JUDGMENT MAY BE ENTERED AGAINST YOU WITHOUT A HEARING AND
YOU MAY LOSE YOUR PROPERTY OR OTHER IMPORTANT RIGHTS. YOU SHOULD
TAKE THIS NOTICE TO A LAWYER AT ONCE. IF YOU DO NOT HAVE A LAWYER
OR CANNOT AFFORD ONE, GO TO OR TELEPHONE THE FOLLOWING OFFICE TO

FIND OUT WHERE YOU CAN GET LEGAL HELP.
- COURT ADMINISTRATOR’S OFFICE
CLEARFIELD COUNTY COURTHOUSE

CLEARFIELD, PA., 16830
(814) 765-2641

&o&x‘R Carery, f )

P. O. Box 249
Philipsburg, Pa., 16866
Attorney for Plaintiff

Dated: April 13, 2000 ]



CERTIFICATE OF SERVICE

" I hereby verify that a true and correct copy of the within
document was served upon the following party at the following
address on April 13, 2000, by ordinary mail, first class, postage
prepaid and by fax to (814) 768-7605 on April 13, 2000.

Southwest Guaranty Trust Co., N.A.
c¢/o Mark Weaver, Esq.

211% E. Locust Street
Clearfield, Pa., 16830

| R’ Car@l Esq,
: P. 0. Box 249
\ Philipsburg, , 16866

Attorney for Plaintiff
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL ACTION
KAY CHURNER, individually and as
EXECUTRIX OF THE ESTATE OF
JOHN DIMMICK
-vs- : No. 00-328-CD

CLIFFORD COX; LINDA ESTRADA,
individually and as next friend (ANF) of
Clifford Cox, and SOUTHWEST
GUARANTY TRUST CO., N.A.

ORDER

NOW, this 27™ day of February, 2002, following argument into Preliminary

Objections challenging jurisdiction filed on behalf of Southwest Guaranty Trust Co., N.A,,

Defendant, and Preliminary Objections filed on behalf of Plaintiff raising the issue of

timeliness of Defendant’s Preliminary Objections, it is the ORDER of this Court that counsel

for Defendant shall, within 10 days from date hereof, file a supplementary brief as he may

desire and Plaintiff granted five days following receipt of said brief to file a reply thereto.

( By the Court,

J L)
M

Pres|dent Judge

FILED

FEB 27 2002

William A. Shaw
Prothonotary
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually and as
EXECUTRIX OF THE ESTATE OF
JOHN DIMMICK,

Plaintiff

VS.

CLIFFORD COX, LINDA ESTRADA,

individually and as next friend (ANF)

of Clifford Cox, and SOUTHWEST

GUARANTY TRUST CO,,N.A,,
Defendants

CIVIL DIVISION

No. 00-328-CD
Type of Case: CIVIL

Type of Pleading:
CERTIFICATE OF SERVICE

Filed on Behalf of:
PLAINTIFFS

Counsel of Record for Defendants:

Mark S. Weaver, Esq.
PA Supreme Court No. 63044

P.O.Box 170

211 ¥ East Locust Street
Clearfield, PA 16830
(814) 768-9696

FILED

MAR 112002
//{5 /Cc&\iflfwllalﬂ/)

Wllham A. Shaw
Prothonotary



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

KAY CHURNER, individually and as
EXECUTRIX OF THE ESTATE OF
JOHN DIMMICK,

Plaintiff

VS.

CLIFFORD COX, LINDA ESTRADA,

individually and as next friend (ANF)

of Clifford Cox, and SOUTHWEST

GUARANTY TRUST CO., N.A.,
Defendants

CIVIL DIVISION

No. 00-328-CD
Type of Case: CIVIL

Type of Pleading:
CERTIFICATE OF SERVICE

Filed on Behalf of:
PLAINTIFFS

Counsel of Record for Defendants:

Mark S. Weaver, Esq.
PA Supreme Court No. 63044

P.O.Box 170

211 % East Locust Street
Clearfield, PA 16830
(814) 768-9696

FILED

MAR 11 2002
] 1h6lice @#7 ot

Wllllam A. Shaw
Prothonotary



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
KAY CHURNER, individually and as
EXECUTRIX OF THE ESTATE OF
JOHN DIMMICK,
Plaintiff
VSs. : No. 00-328-CD

CLIFFORD COX, LINDA ESTRADA,

individually and as next friend (ANF)

of Clifford Cox, and SOUTHWEST
Defendants

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the Supplementary Brief filed on March 8,
2002 was served on John R. Carfley, Esquire by United States Mail, on March 11, 2002 at the

address as follows:

Mr. John R. Carfley, Esquire
222 Presqueisle Street
P.O. Box 249
Philipsburg, PA 16866

Date: 3 (02— By: MM/

Matk S. Weavtr, Esquire
1.D. 63044

211 2 East Locust Street
P.O.Box 170

Clearfield, PA 16830



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
KAY CHURNER, individually
And as EXECUTRIX OF THE
ESTATE OF JOHN DIMMICK,
Plaintiff
v. : No. 00-328-C.D.

CLIFFORD COX, LINDA ESTRADA, :

Individually and as next friend (ANF) :
of Clifford Cox, and SOUTHWEST

GUARANTY TRUST CO.,N.A,, :

APR 16 2002

Defendants

William A. Shaw
OPINION AND ORDER Prothonotary

1. Background

Kay Churner, Plaintiff, initiated this action by Complaint filed on March 15,
2000, seeking relief under Pennsylvania’s Uniform Fraudulent Transfer Act. In her
Complaint, Plaintiff seeks to set aside as void a spendthrift trust established on November
11, 1999 by order of the District Court of Jefferson County, Texas for the benefit of
Defendant Clifford Cox, an individual incarcerated in Pennsylvania. The res of such trust
is comprised of a personal injury settlement award received on behalf of Defendant Cox.
Defendant Southwest Guaranty Trust Co., N.A, was named trustee of such trust pursuant
to Section 142 of the Texas Property Code that governs the management of property of
incapacitated persons. On March 22, 2000, Plaintiff filed a Petition for Preliminary
Injunction seeking to enjoin the distribution of or the request for distributions of funds

from the trust. A hearing on the injunction was scheduled for April 5, 2000.




Thereafter, counsel for Southwest contacted Plaintiff’s counsel to request an
extension of time within which to retain local counsel and to respond to the Complaint.
The disputed issue is whether the agreed upon response to such Complaint was an answer
or other responsive pleading. Plaintiff’s counsel indicated in correspondence to
Southwest’s counsel, Mr. Weaver, that the extension of time was for purposes of filing an
answer. Mr. Weaver, in his correspondence confirms an extension of time for purposes
of filing an answer or “written response.” Mr. Weaver later informed Plaintiff’s counsel
that he would file preliminary objections challenging personal jurisdiction. On April 13,
2000, Plaintiff’s counsel sent to Mr. Weaver a Notice of Intention to File Praecipe for
Entry of Default Judgment, pursuant to Rule 237.1 of the Pennsylvania Rules of Civil
Procedure, and Mr. Weaver filed preliminary objections to the Complaint raising the
issue of in personam jurisdiction. Plaintiff filed preliminary objections to the untimely
filing of Defendant Southwest’s preliminary objections. The parties submitted briefs on
the issues of whether (1) Defendant Southwest’s untimely-filed Preliminary Objections
resulted in prejudice to Plaintiff such that they should be stricken; and (2) Defendant
Southwest’s preliminary objection with respect to this Court’s personal jurisdiction over
Defendant Southwest should be granted. The issues are now ripe for decision.

II. Opinion
I Plaintiff’s Preliminary Objection that Defendant Southwest’s
Preliminary Objections be Stricken as Untimely Filed Must be
Denied.

Plaintiff asserts that Defendant Southwest’s counsel filed the preliminary

objection relating to personal jurisdiction in contravention of an agreement between the

parties that he would file only an answer to Plaintiff’s complaint. Plaintiff claims that




such preliminary objection was untimely filed because it was filed simultaneously with
Plaintiff’s transmittal of a Notice of Intention to File Praecipe for Entry of Default
Judgment. While Plaintiff’s counsel’s correspondence indicates that his agreement for a
time extension related to the filing of answer, the only document from Defendant
Southwest’s counsel memorializing his understanding of the agreement reached indicates
that he intended to file a “written response” to the Complaint. Moreover, only Plaintiff’s
counsel’s final correspondence with Defendant Southwest’s counsel documents his
understanding that the extension was conditional on the filing of an answer and that the
filing of preliminary objections would result in his initiation of default judgment
proceedings. Accordingly, the Court finds that there was no agreement with respect to
the type of responsive pleading to be filed.

Moreover, the Court finds that the case law cited by Plaintiff for the proposition
that the giving of Notice of Intention to File Praecipe for Entry of Default Judgment
precludes the filing of preliminary objections is inapposite to the case at bar where
Defendant Southwest filed such preliminary objections on the same day that Plaintiff

gave the Ten Day Notice. In Hahnemann Medical College & Hospital of Philadelphia v.

Hubbard, 406 A.2d 1120 (Pa. Super. 1979), the Superior Court found that where a
plaintiff took no action to initiate default judgment proceedings when the defendant failed
to file preliminary objections within the 20 day period provided by Pennsylvania Rule of
Civil Procedure 1026, the defendant would be permitted to file such preliminary
objections almost a month after such deadline. Applying Hahnemann, the Centre County

Court of Common Pleas in the case of Genesis Leasing Corp. v. Hipp, et. al (Centre

County Civil Docket No. 84-1138) found that where a plaintiff provided a Notice of




Praecipe for Entry of Default Judgment when the defendant missed the 20-day deadline,
that preliminary objections filed some 10 days after such Notice must be stricken. Unlike

Genesis Leasing, Plaintiff’s Notice was filed the same day that Defendant Southwest’s

preliminary objections were filed. Moreover, by Plaintiff’s counsel’s admission, such
Notice was filed for purposes of preventing Defendant Southwest from filing preliminary
objections rather than for purposes of putting Defendant Southwest on notice of its failure
to timely respond to the Complaint. As set forth in Pennsylvania Rule of Civil Procedure
126, this Court shall liberally construe the Rules of Civil Procedure “to secure the just,
speedy and inexpensive determination of every action or proceeding” and may “at every
stage of any such action or proceeding . . .disregard any error or defective procedure
which does not affect the substantial rights of the parties.” The Complaint was served on
Defendant Southwest on March 20, 2000, and under Rule 1026(a), a response was due by
April 9, 2000. Defendant Southwest filed its preliminary objections on April 13, 2000, a
mere four days beyond the deadline. This Court does not find that this four-day delay
caused any substantial prejudice to Plaintiff. See Fisher v. Hill, 81 A.2d 860 (Pa.
1951)(late pleadings may be filed when the opposing party is not prejudiced and justice
so requires within the discretion of the lower court). Indeed, while Plaintiff asserts that
she has been prejudiced by the untimely filing, she has not explained how she has been
prejudiced. Moreover, due to the fact that Defendant Southwest’s preliminary objections
relate to the pivotal issue of the jurisdiction of this Court, justice requires that this Court
disregard Defendant Southwest’s failure to comply with the filing deadline and deny

Plaintiff’s Preliminary Objections. See Goldsborough v. City of Philadelphia, 455 A.2d

643 (Pa. Super. 1982)(preliminary objections filed four days beyond statutory period




permissible under Rule 126 where no prejudice existed and justice required that
preliminary objection not be stricken).

IL. Defendant Southwest’s Preliminary Objection Relating to Personal
Jurisdiction.

The exercise of in personam jurisdiction over a non-resident defendant must be
measured against both the Pennsylvania long-arm statute and the Due Process Clause of

the Fourteenth Amendment of the United States Constitution. Kubik v. Letteri, 614 A.2d

1110 (Pa. 1992); 42 Pa. Cons. Stat. Ann. §5322(b)(personal jurisdiction over a non-
resident defendant may be exercised “to the fullest extent allowed under the Constitution
of the United States and may be based on the most minimum contact with this
Commonwealth allowed under the Constitution of the United States™). Section §5322(a)
enumerates several circumstances in which the exercise of in personam jurisdiction over
non-resident defendants is appropriate, including the following bases which have been
asserted by the Plaintiff herein:
(1) Transacting any business in this Commonwealth. Without excluding other
acts which may constitute transacting business in the Commonwealth, any of the
following shall constitute transacting business for the purpose of this paragraph: .
(ii) the doing of a single act in this Commonwealth for the purpose of thereby
realizing pecuniary benefit or otherwise accomplishing an object with the
intention of initiating a series of such acts.
(iv) the engaging in any business or profession within this Commonwealth
whether or not such business requires a license or approval by any

government unit in this Commonwealth.

(4) Causing harm or tortious injury in this Commonwealth by an act or omission
outside this Commonwealth.

(7) Accepting election or appointment or exercising powers under the authority
of this Commonwealth as a:

(iii) Trustee or other fiduciary.




In this case, Plaintiff alleges that Defendant Southwest has engaged in the
following activities which constitute “transacting business” in Pennsylvania: (1) the
acceptance of appointment as trustee of the trust set up for the benefit of Clifford Cox, an
individual incarcerated in Pennsylvania; (2) retaining defense counsel for Mr. Cox, and
making a single payment to said counsel, as well as anticipated future payments to
counsel; (3) realizing pecuniary benefit by virtue of Defendant Southwest’s appointment
as trustee, as well as sending funds for payment to “Pennsylvania businesses” on Mr.
Cox’s behalf. The Court finds that none of these activities falls within the confines of the
Pennsylvania statute.

First, the Court disagrees with Plaintiff’s contention that Defendant Southwest’s
acceptance of appointment of trustee for a person incarcerated in Pennsylvania
constitutes the transaction of business in Pennsylvania. Kubik, 614 A.2d at 1114
(contacts with the forum that are “random,” “fortuitous” or “attenuated” are not sufficient
for the assertion of personal jurisdiction nor is the unilateral activity in the forum by
others who claim some relationship with the defendant). Such connection to this forum is
attenuated at best. Moreover, the Court does not agree that Defendant Southwest’s
retention of counsel for Mr. Cox, and the single payment of legal fees, constitute a
“single act” for purposes of realizing pecuniary benefit, or for purposes of accomplishing
an object or “the engaging in any business” within the Commonwealth, as contemplated
by the statute. 42 Pa. Cons. Stat. Ann. § 5322 (a)(1)(ii) and (iv). These activities, while
incidental to Defendant Southwest’s role as trustee, were clearly not for the purpose of
pecuniary benefit to Defendant Southwest, nor do they constitute “engaging in business”

as provided in the statute. Furthermore, the Court does not agree that these activities




caused “harm or tortious injury” in the Commonwealth. While the retention of defense
counsel for Mr. Cox was certainly not to Plaintiff’s advantage, it did not result in legal
harm or tortious injury to Plaintiff or Plaintiff’s interests. Moreover, as admitted by
Plaintiff in her brief, Defendant Southwest did not commit the alleged harm of attempting
to intentionally defraud any of Mr. Cox’s creditors. Finally, the Court rejects Plaintiff’s
assertion that Defendant Southwest’s acceptance of appointment as trustee confers
jurisdiction under the Long-Arm Statute. Section 5322 (a)(7) refers to the election,
appointment or exercise of powers as trustee “under the authority of this

”»

Commonwealth.” Defendant Southwest was appointed as trustee by a Texas court, and
exercises power as trustee under the auspices of Texas law. In sum, Section 5322 of the
Pennsylvania Long-Arm Statute does not confer jurisdiction over Defendant Southwest.
Moreover, even if the Pennsylvania Long-Arm Statute did provide for the
exercise of in personam jurisdiction over Defendant Southwest, the Court believes that
the exercise of such jurisdiction would violate the standards required by the Due Process

Clause of the Fourteenth Amendment. Such standards, as set forth by the United States

Supreme Court in International Shoe Co. v. Washington, 326 U.S. 310 (1945), mandate

that a defendant have “certain minimum contacts with [the forum] such that the

maintenance of the suit does not offend ‘traditional notions of fair play and substantial

justice.”” Kubik, 614 A.2d at 1113, quoting International Shoe Co., 326 U.S. at 316.
There are two bases for exercising in personam jurisdiction in compliance with Due

Process standard: general or specific jurisdiction. Mellon Bank (East) PSFS, Nat’l Ass’n

v. Farino, 983 F.2d 551, 554 (3d Cir. 1993). General jurisdiction requires a showing that

the defendant has *“’continuous and systematic’ contacts with the forum state.” Id.,




quoting Bane v. Netlink, Inc., 925 F.2d 637, 639 (3d Cir. 1991)(citing Helicopteros

Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408 (1984). Because Defendant

Southwest has not had ‘continuous and systematic’ contacts with the Commonwealth of
Pennsylvania, there is no basis for the exercise of general jurisdiction.

The exercise of specific jurisdiction is appropriate where the defendant has
“certain minimum contacts with [the forum] such that the maintenance of the suit does
not offend ‘traditional notions of fair play and substantial justice.”” Kubik, 614 A.2d at

1113, quoting International Shoe Co., 326 U.S. at 316. The exercise of jurisdiction is

appropriate where: (1) the nonresident defendant has sufficient contacts with the forum
state, and (2) the assertion of in personam jurisdiction comports with fair play and

substantial justice. Id. at 1114, citing Burger King Corp. v. Rudzewicz, 471 U.S. 462

(1985). Sufficient contacts exist where the ‘defendant’s conduct and [his] connection
with the forum State are such that he should reasonably anticipate being haled into court
there.” Id. Such a finding is based upon whether the defendant “purposefully directed
his activities at residents of the forum and purposefully availed himself of the privilege of
conducting activities within the forum state.” Id.

Defendant Southwest’s retention of counsel in Pennsylvania and the payment of such
counsel’s legal fees does not provide the necessary minimum contacts required by the
Due Process Clause. See Mellon Bank, 983 F.2d 551 (where Plaintiff’s claim did not
arise out of deposit of Pennsylvania checks by non-resident and there were no other
sufficient minimum contacts between non-resident and the forum, court could not

exercise specific jurisdiction over the defendant); Time Share Vacation Club v. Atlantic

Resorts, Ltd., 735 F.2d 61, 66 n.7 (3d Cir. 1984)(mere issuance of check by non-resident




which finds its way to Pennsylvania bank does not provide requisite foreseeability of
economic impact in Pennsylvania). This is especially the case given that the claim
asserted by the Plaintiff does not arise from and is not connected to the payment of such

fees to Mr. Cox’s counsel. See Hanson v. Denckla, 357 U.S. 235 (1958)(where plaintiff

brought action involving validity of trust instrument, fact that trustee performed bits of
trust administration including the payment of trust income to plaintiff in the forum state,
did not confer jurisdiction on court where action did not arise from an act done or
transaction consummated in the forum state). Defendant Southwest’s acceptance of the
position of trustee and the duties attendant thereto, involving a person incarcerated in
Pennsylvania, are not such that Defendant Southwest should have “reasonably anticipate
being haled into court” in Pennsylvania. Defendant Southwest did not “purposefully
direct” its activities as trustee to a Pennsylvania resident, and thus “purposefully avail”
itself of the privilege of conducting business in Pennsylvania. Rather, Defendant
Southwest’s conduct was not purposeful: it was appointed trustee by the Court in Texas
for a trust involving a person not even a resident of Pennsylvania, but merely incarcerated
in this Commonwealth. Kubik, 614 A.2d at 1114, quoting Burger King, 471 U.S. at 474,
Defendant Southwest did not seek out an opportunity for purposes of conducting business
with a Pennsylvania resident. Any such contact with Pennsylvania as a forum was
“fortuitous” and is not sufficient to satisfy Due Process standards. Id., quoting Burger
King, 471 U.S. at 475. As such, the Court finds that the exercise of in personam
Jurisdiction over Defendant Southwest is not authorized under the Pennsylvania Long-
Arm Statute and would be in violation of the requirements of the Due Process Clause of

the Fourteenth Amendment to the United States Constitution.




WHEREFORE, the Court enters the following Order:
ORDER

NOW, this 15™ day of April, 2002, NOW, it is the ORDER of this Court that
Plaintiff’s Preliminary Objections challenging the timeliness of Defendant Southwest
Guaranty Trust Co., N.A.’s Preliminary Objections be and are hereby DENIED.
Defendant Southwest Guaranty Trust Co., N.A.’s Preliminary Objections be and are
hereby GRANTED.

y the Court,
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IN THE COURT OF COMMON PLEAS OF @ C O PY

CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
Kay Churner
John Dimmick
Vs. No. 2000-00328-CD
Clifford Cox
Linda Estrada

Southwest Guaranty Trust Company

CERTIFICATE OF DISCONTINUATION

Commonwealth of PA
County of Clearfield

I, William A. Shaw, Prothonotary of the Court of Common Pleas in and for the County
and Commonwealth aforesaid do hereby certify that the above case was on September 23,
2005, marked:

Settled, Discontinued and Ended

Record costs in the sum of $140.00 have been paid in full by John R. Carfley, Esq.

IN WITNESS WHEREOF, I have hereunto affixed my hand and seal of this Court at
Clearfield, Clearfield County, Pennsylvania this 23rd day of September A.D. 2005.

William A. Shaw, Prothonotary



