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Initiating Document: Notice of Appeal
Active

September 27, 2004

Case Status:

Case Processing Status:

Journal Number:

Case Category: Civil

Awaiting Original Record

CaseType: Other
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Superior Court of Pennsylvania

Appellant
Pro Se:

IFP Status:

COUNSEL INFORMATION

Owens, Marie C.
Appoint Counsel Status:

No
Appellant Attorney Information:
Attorney: Colavecchi, Joseph
Bar No.: 6810 Law Firm:
Address: Colavecchi & Colavecchi
221 E Market St PO Box 131
Clearfield, PA 16830-0131
Phone No.: (814)765-1566 Fax No.: (814)765-4570
Receive Mail: Yes
E-Mail Address:
Receive E-Mail: No

Appellee
Pro Se:

IFP Status:

Merrey, Dennis L.
Appoint Counsel Status:

Appellee Attorney Information:
Attorney: Smith, Peter Fortune
Bar No.: 34291
Address: 30 S 2nd Street
PO Box 130
Clearfield, PA 16830
Phone No.: (814)765-5595
Receive Mail: Yes
E-Mail Address:
Receive E-Mail: No

Law Firm:

Fax No.: (814)765-6662

Appellee
Pro Se:

|IFP Status:

Braid, Elmo L.
Appoint Counsel Status:

Appellee Attorney Information:
Attorney: Smith, Peter Fortune
Bar No.: 34291
Address: 30 S 2nd Street
PO Box 130
Clearfield, PA 16830
Phone No.: (814)765-5595
Receive Mail: No
E-Mail Address:
Receive E-Mail: No

Law Firm:

Fax No.. (814)765-6662

Appellee
Pro Se:

IFP Status:
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Owens, Stanley B.
Appoint Counsel Status:
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Superior Court of Pennsylvania

Appellee Attorney Information:

Attorney: Mikesell Il, Warren B.
Bar No.: 63717 Law Firm: Mikesell & Mikesell
Address: 115 E Locust Street

Clearfield, PA 16830
Phone No.: (814)765-6605
Receive Mail: Yes
E-Mail Address:
Receive E-Mail: No

Fax No.:

FEE INFORMATION

Paid
Fee Date Fee Name Fee Amt Amount Receipt Number
9/27/04 Notice of Appeal 60.00 60.00 2004SPRWD001256
TRIAL COURT/AGENCY INFORMATION
Court Below:  Clearfield County Court of Common Pleas

County: Clearfield Division:
Date of Order Appealed From: September 9, 2004
Date Documents Received: September 27, 2004

Order Type: Judgment Entered OTN:

Reilly, Jr., John K.
Senior Judge

Judge:

Judicial District:
Date Notice of Appeal Filed: September 21, 2004

Lower Court Docket No.:

Civil
46

No. 00-1525-CD

ORIGINAL RECORD CONTENTS

Original Record Item Filed Date Content/Description
Date of Remand of Record:
BRIEFS
DOCKET ENTRIES
Filed Date Docket Entry/Document Name Party Type Filed By
September 27, 2004 Notice of Appeal Filed
Appellant Owens, Marie C.

September 28, 2004 Docketing Statement Exited (Civil)

Western District Filing Office

9/28/2004
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CERTIFICATE AND TRANSMITTAL OF RECORD UNDER PENNSYLVANIA
RULE OF APPELLATE PROCEDURE 1931(C)

To the Prothonotary of the Appellate Court to which the within matter has been appealed:

THE UNDERSIGNED, Clerk (or Prothonotary) of the court of Common Pleas of
Clearfield County, the said Court being a court of record, does hereby certify that
annexed hereto is a true and correct copy of the whole and entire record, including an
opinion of the Court as required by Pa. R.A.P. 1925, the original papers and exhibits, if
any, on file, the transcript of the proceeding, if any, and the docket entries in the
following matter:

00-1525-CD

Dennis L. Merrey and Elmo L. Braid
VS.
Stanley B. Owens and Marie C. Owens

In compliance with Pa. R.A.P. 1931 (c).

The documents compromising the record have been numbered from No. 1 to No.

“/8 , and attached hereto as Exhibit A is a list of the documents correspondingly
numbered and identified with reasonable definiteness, including with respect to each
document, the number of pages compromising the document.

The date on which the record had been transmitted to the Appellate Court is
Novernsecsd , ooy .

Prothonotary/Clerk of Courts

(seal)
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Date: 11/01/2004 C}Ngﬁeld County Court of Common Pleas (v User; BHUDSON
Time: 10:20 AM ./ ROA Report h

Page 1 of 3 Case: 2000-01525-CD
Current Judge: John K. Reilly Jr.

Civil Other

Date Judge

12/08/2000 Filing: Complaint for Partition Paid by: Smith, Peter F. (attorney for No Judge
Merrey, Dennis L.) Receipt number; 0052591 Dated: 12/08/2000 Amount:
$80.00 (Check)
Eight Certified Copies to Attorney Smith

12/28/2000 Answer to Complaint for Partition , filed by s/DALE R. OWENS 2 ¢cc D. No Judge
Owens

12/29/2000 Answer to Complaint for Partition, filed by s/Warren B. Mikesell, il, Esq. 3 No Judge
cc atty Mikesell

01/10/2001 Sheriff Return, Complaint in Partition and Interrogatories upon Dale R. No Judge
Owens and Stanley B. Owens. So Answers, Chester A. Hawkins, Sheriff
by s/Marilyn Hamm

01/24/2001 Motion to Compel Discovery, Filed by s/Peter F. Smith, Esq. 3 cc atty No Judge
Smith

01/31/2001 Rule Returnable upon Dale R. Owens, Written Response due by Feb. 20, John K. Reilly Jr.
2001, Rule Returnable March 5, 2001. By the Court, s/JKR,JR,PJ. 31 Jan
2001. 4 cc atty Smith

02/02/2001 Certificate of Service, Motion to Compel Discovery upon Dale R. Owens.  John K. Reilly Jr.
Filed by s/Peter F. Smith, Esq.

03/05/2001 ORDER, AND NOW, this 5th day of March, 2001, Rule issued against John K. Reilly Jr.
Dale R. Owens, shall serve true, correct and complete answers to the
Interrogatories served upon him by Plaintiff within 15 days of the date of
this Order. By the Court, s/JKR,JR.,PJ 3 cc atty Neiswender

04/26/2001 Motion to Discontinue as to the Heirs of Robert Owens. filed by s/Peter F.  John K. Reilly Jr.
Smith, Esq. 2 cc atty Smith

SCHEDULING ORDER, AND NOW THIS 26th day of April, 2001, upon John K. Reilly Jr.
Stanley B. Owens, to show cause, Written Response to Mation due by the

16th day of May, 2001. This Order shall be heard in Court on the 18th day

of June, 2001,at 1:30 p.m. by the Court, s/JKR,JR.,P.J. 2 cc atty Smith

04/27/2001 Certificate of Service, Motion to Discontinue upon Warren B. Mikesell, 11, John K. Reilly Jr.
Esq. s/Peter F. Smith, Esq.

05/16/2001 Answers To Discontinue As To The Heirs of Robert Owens, Filed by John K. Reilly Jr.
Warren Mikesell, 11

06/18/2001 ORDER, AND NOW, this 18th day of June, 2001, re: Action is John K. Reilly Jr.

DISCONTINUED as to the Heirs of Robert Owens, to wit: Dale R. Owens,
Dolores Eunice Doyle, Josephine E. Bartley and Brent Charles Owen. by
the Court, s/\JKR,JR., P.J.

06/19/2001 Certificate of Service, Order of June 18, 2001, upon Warren B. Mikesell, John K. Reilly Jr.
Esq. s/Peter F. Smith, Esq. nocc

10/18/2001 Motion for Order Directing Partition and Scheduling of Preliminary John K. Reilly Jr.
Conference. Filed by s/Peter F. Smith, Esq. 2 cc Atty Smith
10/19/2001 Rule Returnable, AND NOW THIS 19th day of October, 2001, Written John K. Reilly Jr.

response to this Motion due by the 8th day of November, 2001. Order shall
be heard in Court on the 19th day of November, 2001, at 2:30 p.m. BY
THE COURT: /s/John K. Reilly, Jr., P.J. Two CC Atty

10/30/2001 RULE RETURNABLE, AND NOW THIS 30th day of Oct. 2001, issued upon John K. Reilly Jr.
Stanley B. Owens, written response to this motion is due by the 8th day of
Nov., 2001. This Order shall be heard in Court on the 7th day of Dec.
2001, at 9:30 a.m. by the Court, s/JKR,JR.,P.J. 1 cc Atty Smith

11/06/2001 Certificate of Service, Defendants Motion For Order Directing Partition and John K. Reilly Jr.
Scheduling of Preliminary Conference and Rule Returnable upon Warren B.
Mikesell, Esqg. s/Peter F. Smith, Esq. nocc

11/08/2001 Petition for Extension of Time to file and Change of Preliminary John K. Reilly Jr.
Conference, filed by s/Warren B. Mikesell, |l Four CC Attorney Mikesell



Date: 11‘/01/2004 C!field County Court of Common Pleas ") User: BHUDSON
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Page 2 of 3 ) Case: 2000-01525-CD

Current Judge: John K. Reilly Jr.

Civil Other

Date Judge

11/13/2001 RULE RETURNABLE, NOW, this 13th day of November, 2001, entered John K. Reilly Jr.
, upon Stanley B. Owens, Defendant. Written Response due by 3rd day of
Dec., 2001. Order shall be heard in Court on the 18th day of Dec. 2001, at
9:00 a.m. by the Court, s/UKR,JR., P.J. 4 cc Atty Mikesell

12/07/2001 Response to Motion for Order Directing Partition and Scheduling of John K. Reilly Jr.
Preliminary Conference. Filed by s/Warren B. Mikesell, I, Esq. 4 ccto
Atty

12/18/2001 ORDER, AND NOW, this 18th day of December, 2001, re: Hearing on John K. Reilly Jr.
Plaintiff's Motion for an Order Directing Partition and Answer Having been
filed, J. Richard Mattern, Esq. is appointed Master. by the Court,
siJKR,JR.,P.J. 1 cc Atty Mikesell, Smith, and Mattern

04/16/2002 Petition For Intervention by Marie C. Owens, wife of Staniey B. Owens. John K. Reilly Jr.
Filed by s/Joseph Colavecchi, Esq. 5 cc Atty Colavecchi

04/19/2002 RULE, AND NOW, this 19th day of April, 2002, Issued upon ALL PARTIES, John K. Reilly Jr.
returnable for Argument On the 8th day of May, 2002. by the Court,
s/JKR,JR.,P.J. 5 cc Atty Colavecchi

04/26/2002 Petition to Enter Order of Partition. Filed by s/Joseph Colavecchi, Esq. 4 John K. Reilly Jr.
cc Atty Colavecchi

04/29/2002 ORDER, AND NOW, this 29th day of April, 2002, re: Rule issued and John K. Reilly Jr.
directed to Peter F. Smith, Esq. Atty for Plaintiffs, Warren B. Mikesell, I,
Esq. Atty for Stanley B. Owens and J. Richard Mattern, Ill, Esq. Master in
Partition. Rule returnable for Argument the 8th day of May, 2002, at 10:30
a.m. by the Court, s/JKR,JR.,P.J. 4 cc Atty Colavecchi

05/08/2002 ORDER, NOW, this 8th day of May, 2002, re: Petition to Intervene filed on John K. Reilly Jr.
behalf of Marie C. Owens shall be and is hereby granted and she be
permitted to be added as a party defendant. By the Court, s/JKR,JR.,P.J.
1 cc Atty Colavecchi, Smith, and Mikesell

05/15/2002 ORDER DIRECTING PARTITION UNDER PENNSYLVANIA R.C.P. 1557, John K. Reilly Jr.
AND NOW, this 15th day of May, 2002, re: Owens 37.50%, Merrey and
Braid 62.50%. by the Court, s/JKR,JR, P.J. 1 cc Atty Colavecchi

12/23/2002 Proposed Findings Of Fact and Conclusions Of Law. filed by s/'Warren B. John K. Reilly Jr.
Mikesell, Il, Esquire 4 cc to Atty Mikesell

02/25/2003 Exceptions To Master's Report By Marie C. Owens. s/Joseph Colavecchi, John K. Reilly Jr.
Esquire 5 cc J. Colavecchi
Certificate of Service, Exceptions to Master's Report by Marie C. Owens  John K. Reilly Jr.
upon: J. Richard Mattern ll, Esq., Peter F. Smith, Esq. and Warren .
Mikesell, Esq. filed by s/Joseph Colavecchi, Esg. no cc

02/27/2003 Master's Preliminary Notice and Master's Report. no cc John K. Reilly Jr.
Transcript Of Hearing Held July 25, 2003. filed. John K. Reilly Jr.

Exceptions To Master's Report By Stanley B. Owens. filed by s/Warren B. John K. Reilly Jr.
Mikesell, I, Esquire 4 cc to Atty

02/28/2003 DECREE NISI, AND NOW, this 28th day of Feb., 2003 by the Court, John K. Reilly Jr.
s/IJKR,JR.,P.J. 2 cc Atty Mattern
05/19/2003 ORDER, NOW, this 16th day of May, 2003, re: Disposition of the John K. Reilly Jr.

Objections filed on behalf of Defendants above-named shall be and is
hereby continued pending results of the private sale. by the Court,
s/IJKR,JR.,P.J. 1 cc Atty Smith, Mikesell

06/03/2003 Filing: Objections pusuant to PA. R.C., P. 1563(b) filed by Atty. Smith. No John K. Reilly Jr.
cc.

Certificate of Service of Objections Pursuant to PA R.C. P.1563(b). filed by John K. Reilly Jr.
Atty. Smith No cc.
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06/05/2003 Defendant's Motion For Continuance. filed by s/Joseph Colavecchi, John K. Reilly Jr.

Esquire 1 cc Atty Colavecchi

ORDER, NOW, this 5th day of June, 2003, re: Motion For Continuance is  John K. Reilly Jr.
GRANTED and Argument is hereby rescheduled for the 26th day of June,

2003, at 2:00 p.m. by the Court, s/UKR,JR.,P.J. 3 cc Atty Colavecchi for

Service

06/06/2003 CORRECTED OBJECTIONS PURSUANT TO PA. R.C.P. 1563(b) filed by John K. Reilly Jr.
s/Peter F. Smith, Esq. nocc

06/18/2003 Answer To Objections Pursuant To Pa. R.C.P. 1563(b) filed by s/Warren John K. Reilly Jr.
B. Mikesell, Il, Esquire 5 cc Atty Mikesell

Answer To Objections Pursuant To Pa. R.C.P. 1563(b). filed by s/Joseph John K. Reilly Jr.
Colavecchi, Esquire no cc

06/26/2003 Order: Now, this 26th day of June, 2003, the date set for argument into John K. Reilly Jr.
Objections and Amended Objections to Private sale filed on behalf of
Plaintiffs. Proceedings will be referred to the Master, J. Richard Mattern,
Esq. for conducting a private sale confined to the parties. s/JKR 2 CC
Atty. Mikesell, 2 CC Atty. Smith, 1 CC Atty. Colavecchi

10/07/2003 Exceptions and Objections to Master's Report and Return of Sale filed by ~ John K. Reilly Jr.
Atty. Colavecchi. 6 CC to Atty.

10/09/2003 Execeptions and Objections to Master's Report and Return of Sale, John K. Reilly Jr.
Schedule of Distribution and Proposed Decree under PA. R. C.P. 1569 (c),
filed by Atty. Mikesell 6 Cert. to Atty.

10/14/2003 Master's Return of Sale, Schedule of Distribution, Proposed Decree, John K. Reilly Jr.
Revised Schedule of Master's Costs and Fees and Order For Payment Of
Master. filed by s/J. Richard Mattern, Il, Esquire Certificate of Service
no cc

09/07/2004 Order. This matter comes before the Court on exceptions and objections  John K. Reilly Jr.
to the Master's report in the above-captioned action in partition. In
examining the Master's conclusions of Law, this Court finds that the Master
committed no error and, therefore, enters the following Order.

NOW this 3rd day of Sept. 2004 upon consideration of objections and
exceptions filed to the Master's report by the above-named Defendants and
argument and briefs thereon, it is the ORDER of this Court that said
objections and exceptions shall be and are hereby dismissed and the
Master's reprt confirmed. s/JKR 2 CC to Atty. Smith 1 CC Atty. Mikesell 1
CC Dale Owens, 14207 Lakeview Dr, Gainsville VA 22065. 5 CC to Atty.
Colavecchi

09/09/2004 Certificate of Service of Praecipe to enter judgment filed by Atty. Smith No John K. Reilly Jr.
ce.

Praecipe to Enter Judgment in favor of the PIffs. pursuant to Court Order ~ John K. Reilly Jr.
filed by Atty. Smith. No cc.

09/21/2004 Filing: Appeal to High Court Superior Court Paid by: Colavecchi, Joseph  John K. Reilly Jr.
(attorney for Owens, Marie C.) Receipt number: 1886946 Dated:
09/21/2004 Amount: $45.00 {Check) 1 Cert. to Atty. 1 Cert. with check for

$60.00 to Superior.
Order for Transcript, filed by Atty. Colavecchi 2 Cert. to Atty. John K. Reilly Jr.
09/30/2004 Appeal Docket Sheet, filed. John K. Reilly Jr.

# 1654 WDA 2004
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IN THE COURT OFQMMON PLEAS OF CLEARFIELD COUNY ,rIJ’ENNSYL VANIA

No. 00-1525-CD
Dennis L. Merrey and Elmo L, Braid
Vs.
Stanley B. Owens and Marie C. Owens

ITEM DATE OF NAME OF NO. OF
NO. FILING DOCUMENT PAGES
01 12/08/00 | Complaint in Partition 10
02 12/28/00 Answer to Complaint for Partition 05
03 12/29/00 Answer to Complaint for Partition 05
04 01/10/01 Sheriff Return 01
05 01/24/01 Motion to Compel Discovery with Rule Returnable filed January 31, 2001 07
06 02/02/01 Certificate of Service, Motion to Compel Discovery 01
07 03/05/01 Order, Rule issued re: answering Interrogatories 01
08 04/26/01 Motion to Discontinue as to the Heirs of Robert Owens and Scheduling Order 0S
09 04/27/01 Certificate of Service, Motion to Discontinue 01
10 05/16/01 Answers to Discontinue as to the Heirs of Robert Owens 04
11 06/18/01 Order, Re: action is discontinued as to the Heirs of Robert Owens 01
12 06/19/01 Certificate of Service, Re: Order of June 18, 2001 01
13 10/18/01 Motion for Order Directing Partition and Scheduling of Preliminary Conference with 05
Rule Returnable filed October 19, 2001
14 10/30/01 Rule Returnable, Re: written response due 01
15 11/06/01 Certificate of Service, Defendants’ Motion for Order Directing Partition and Scheduling 01
of Preliminary Conference and Rule Returnable
16 11/08/01 Petition for Extension of Time to File and Change of Preliminary Conference with Rule 06
Returnable
17 12/07/01 Response to Motion for Order Directing Partition and Scheduling of Preliminary 03
Conference
18 12/18/01 Order, Re: Hearing on Plaintiffs’ Motion for an Order Directing Partition 02
19 04/16/02 Petition for Intervention, Re: Marie Owens 04
20 04/19/02 | Rule Returnable, Re: argument scheduled 02
21 04/26/02 Petition to Enter Order of Partition 03
22 04/29/02 Order, Re: Rule issued 02
23 05/08/02 Order, Re: Petition to Intervene granted 01
24 05/15/02 Order Directing Partition Under Pennsylvania R.C.P. 1557 02
25 12/23/02 Proposed Findings of Fact and Conclusions of Law 14
26 02/25/03 Exceptions to Master’s Report, Re: Marie C. Owens 05
27 02/25/03 Certificate of Service, Exceptions to Master’s Report, Re: Marie Owens 01
28 02/27/03 Master’s Preliminary Notice and Master’s Report with Decree Nisi filed February 28, 49
2003
29 02/27/03 Transcript of Hearing held July 25, 2003 Separate
Cover
30 02/27/03 Exceptions to Master’s Report by Stanley B. Owens 09
31 05/19/03 Order, Re: Disposition of the Objections filed on behalf of Defendants continued pending 01
results of private sale
32 06/03/03 Objections Pursuant to Pa.R.C.P. 1563 (b) 01
33 06/03/03 Certificate of Service, Objections Pursuant to Pa.R.C.P. 1563 (b) 01
34 06/05/03 Defendant’s Motion for Continuance 04
35 06/05/03 Order, Re: Motion for Continuance Granted 01
36 06/06/03 Corrected Objections Pursuant to Pa.R.C.P. 1563 (b) 01
37 06/18/03 Answer to Objections Pursuant to Pa.R.C.P. 1563 (b) 04
38 06/18/03 Answer to Objections Pursuant to Pa.R.C.P. 1563 (b) 04
39 06/26/03 Order, Re: proceedings referred to the master 02
40 10/07/03 Exceptions and Objections to Master’s Report and Return of Sale 05
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IN THE COURT OF '«MMON PLEAS OF CLEARFIELD COUN ’1‘~.,ff"ENNSYL VANIA

No. 00-1525-CD
Dennis L. Merrey and Elmo L. Braid
VS.
Stanley B. Owens and Marie C. Owens

ITEM DATE OF NAME OF NO. OF
NO. FILING DOCUMENT PAGES
41 10/09/03 Exceptions and Objections to Master’s Report and Return of Sale, Schedule of 10
Distribution and Proposed Decree under Pa.R.C.P. 1569 (c)
42 10/14/03 Master’s Return of Sale, Schedule of Distribution, Proposed Decree, Revised Schedule 16
of Master’s Costs and Fees and Order for Payment of Master
43 09/07/04 Order, Re: Master’s Report confirmed 04
44 09/09/04 Certificate of Service, Praecipe to Enter Judgment 01
45 09/09/04 Praecipe to Enter Judgment 01
46 09/21/04 Appeal to High Court 08
47 09/21/04 | Order for Transcript 02
48 09/30/04 Appeal Docket Sheet, Superior Court Number 1654 WDA 2004 03
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COMMONWEALTH OF PENNSYLVANIA
COUNTY OF CLEARFIELD

I, William A. Shaw, Prothonotary/Clerk of Courts of Common Pleas in and for said
County, do hereby certify that the foregoing is a full, true and correct copy of the whole
record of the case therein stated, wherein
Dennis L. Merrey and Elmo L. Braid
VS.
Stanley B. Owens and Marie C. Owens
00-1525-CD
So full and entire as the same remains of record before the said Court, at No. 00-1525-CD

IN TESTIMONY WHEREQF, I have hercunto set my han *’a/nd affixed the seal of said
Court, this L Day of Alpyemkec . ooy W

A
Prothonotary/Clerk of Courts

I, John K. Reilly, Jr., Senior Judge, Specially Presiding, in the Forty-sixth Judicial
District, do certify that William A, Shaw by whom the annexed record, certificate and
attestation were made and given, and who, in his own proper handwriting, thereunto
subscribed his name and affixed the seal of the Court of Common Pleas of said county,
was at the time of so doing and now is Prothonotary/Clerk of Courts in and for said County
of Clearfield, the Commonwealth of Pennsylvania, duly commissioned and qualified; to all
of whose acts as such, full faith and credit are and ought to be given, as well in Courts of
Judicature, as elsewhere, and that the said record, certificate and attestation are in due form

of law and made by the proper officer. \\\»\ @
T~
| \VZN A

Sédior Judge, Specially Presidiy(g >

I, William A. Shaw, Prothonotary/Clerk of Courts of the Court of Common Pleas in and
for said county, do certify that the Honorable John K. Reilly, Jr., Senior Judge, Specially
Presiding, by whom the foregoing attestation was made and who has thereunto subscribed
his name was at the time of making thereof and still is Senior Judge, Specially Presiding,
in and for said county, duly commissioned and qualified; to all whose acts, as such, full
faith and credit are and ought to be given, as well in Courts of Judicature as elsewhere.

In Testimony Whereof, [ have
hereunto set my hand and affixed
the seal of said Court, this \ *V

dayof Nevw. 1 2oy

/&

Prothonotary/Clé’rk of Courts
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Appeal Docket Sheet Superior Court of Pennsylvania

Docket Number: 1654 WDA 2004

Page 1 of 3

September 28, 2004

Dennis L Merrey And Elmo L. Braid
v

Stanléy B. Owens And Marie C. Owens
Appeal Of :Marie C. Owens

Initiating Document: Notice of Appeal

Case Status: Active

Case Processing Status:  September 27, 2004

Aweiting Original Record
Journal Number:

Case Category: Civil CaseType: Other
Consolidated Docket Nos.: Related Docket Nos.:
SCHEDULED EVENT
Next Event Type: Case Initiation

Next Event Type: Docketing Statement Received

Next Event Due Date: September 27, 2004
Next Event Type: Original Record Received

Next Event Due Date: October 12, 2004
MNext Event Due Date: November 8, 2004

Prothonotary

9/28/2004
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Appeal Docket Sheet
Docket Number: 1654 WDA 2004

Page 2 of 3
September 28, 2004

N
./
Superior Court of Pennsylvania

COUNSEL INFORMATION

Appeliant Owens, Marie C.
Pro Se: Appoint Counsel Status:

IFP Status: No
Appellant Attorney Information:

Attorney: Colavecchi, Joseph
Bar No.: 6810 Law Firm:
Address: Colavecchi & Colavecchi

221 E Market St PO Box 131
Clearfield, PA 16830-0131

Phone No.: (814)765-1566 Fax No.: (814)765-4570
Receive Mail: Yes

E-Mail Address:

Receive E-Mail: No

Appellee ‘Merrey, Dennis L.

Pro Se: Appoint Counsel Status:
IFP Status:
Appellee Attorney Information:
Attorney: Smith, Peter Fortune
Bar No.: 34291 Law Firm:
Address: 30 S 2nd Street
PO Box 130
Clearfield, PA 16830
Phone No.: (814)765-5595 _ Fax No.: (814)7€5-6662

Receive Mail: Yes
E-Mail Address:
Receive E-Mail: No

Appellee Braid, Elmo L.

Pro Se: Appoint Counsel Status:
IFP Status:
Appellee Attorney Information:
Attorney: Smith, Peter Fortune
Bar No.. 34291 Law Firm:
Address: 30 S 2nd Street
PO Box 130
Clearfield, PA 16830
Phone No.: (814)765-5595 Fax No.: (814)765-6662

Receive Mail: No
E-Mail Address:
Receive E-Mail: No

Appellee Owens, Stanley B.
Pro Se: Appoint Counse! Status:

IFP Status:
9/28/2004
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Appeal Docket Sheet “ G
Docket Number: 1654 WDA 2004
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Appellee Attorney Information:

Attorney: Mikesell Il, Warren B.
Bar No.: 63717 -
Address: 115 E Locust Street

Clearfield, PA 16830
Phone No.: (814)765-6605
Receive Mail: Yes
E-Mail Address:
Receive E-Mail: No

Fax No.:

Law Firm: Mikesell & Mikesell

FEE INFORMATION

Paid
Fee Date Fee Name Fee Amt Amount Receipt Number
9/27/04 Notice of Appeal 60.00 60.00 2004SPRWD001256
TRIAL COURT/AGENCY INFORMATION
Court Below:  Clearfield County Court of Common Pleas

County: Clearfield

Date of Order Appealed From: September 9, 2004
Date Documents Received: September 27, 2004

Order Type:Judgment Entered

Reilly, Jr., John K.
Senior Judge

Judge:

Division: Civil

Judicial District: 46

Date Notice of Appeal Filed: September 21, 2004
OTN:

Lower Court Docket No.: No. 00-1525-CD

ORIGINAL RECORD CONTENTS

Original Record Item Filed Date Content/Description
Date of Remand of Record:
BRIEFS
DOCKET ENTRIES
Filed Date Docket Entry/Document Name Party Type Filed By
September 27, 2004 Notice of Appeal Filed
Appellant Owens, Marie C.

September 28, 2004 Docketing Statement Exited (Civil)

Western District Filing Office

9/28/2004

3023
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LAW OFFICES OF

COLAVECCHI
& COLAVECCHI

221 E. MARKET ST.

(ACROSS FROM
COURTHOUSE)

P. 0. BOX 131
CLEARFIELD, PA

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DENNIS L. MERREY and
ELMO L. BRAID,
Plaintiffs
vs.

STANLEY B. OWENS and
MARIE C. OWENS,

Defendants

CIVIL ACTION

No. 00 - 1525 - .CD

ORDER FOR TRANSCRIPT
Filed on behalf of:
Defendant, MARIE C. OWENS
Counsel of Record for this
Party:

JOSEPH COLAVECCHI, ESQUIRE
PA I.D. 06810

COLAVECCHI & COLAVECCHI
221 East Market Street
P.0. Box 131
Clearfield, PA 16830

814/765-1566

FILE%}/

SEP 2 12004

e[ VoLl
William A. Shaw

Prothonotary/Clerk of Courts
7 cfnt  F2 e

@,
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LAW OFFICES OF
COLAVECCHI
& COLAVECCHI
221 E. MARKET ST.

(ACROSS FROM
COURTHOUSE)

P. 0. BOX 131
CLEARFIELD, PA

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
- CIVIL ACTION

DENNIS L. MERREY and ELMO
L. BRAID

Plaintiffs
vs. : No. 00 - 1525 - CD
STANLEY B. OWENS and

MARIE C. OWENS
Defendants

ORDER FOR TRANSCRIPT

A Notice of Appeal having been filed in this matter, the
official court reporter is hereby Ordered to produce, certify and
file the transcript in this matter in conformity with Rule 1922 of

the Pennsylvania Rules of Appellate Procedure.

RN

JOSEFH COLAVECCHI \ ESQUIRE
Attorney for Marie C. Owens
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LAW QFFICES OF

COLAVECCHI
& COLAVECCHI

221 E. MARKET ST.

(ACROSS FROM
COURTHOUSE)
P. 0. BOX 131
CLEARFIELD, PA

O

O

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DENNIS L. MERREY and
ELMO L. BRAID,
Plaintiffs
vSs.

STANLEY B. OWENS and
MARIE C. OWENS,

Defendants

ZIVIL ACTION

No. 00 - 1525 - CD
NOTICE OF APPEAL
Filed on behalf of:

Defendant, MARIE C. OWENS

Counsel of Record for this
Party:

JOSEPH COLAVECCHI, ESQUIRE
FA I.D. 06810

COLAVECCHI & COLAVECCHI
221 East Market Street
P.0. Box 131
Clearfield, PA 16830

814/765-1566

FILED@

SEP 2 12004

MALETIEN
illiam A. Shaw

Prothonotary/Clerk of Courts
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LAW OFFICES OF
COLAVECCHI
& COLAVECCHI

221 E. MARKET ST.

(ACROSS FROM
COURTHOUSE)

P. 0. BOX 131
CLEARFIELD, PA

O - O

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION

DENNIS L. MERREY and ELMO
L. BRAID

Plaintiffs

vs. : No. 00 - 1525 - CD

STANLEY B. OWENS and
MARIE C. OWENS,
Defendants

NOTICE OF APPEAL

Notice is hereby given that Marie C. Owens, Plaintiff above
named, hereby appeals to the Superior Court of Pennsylvania from
the Order dated September 3, 2004, entered of record on September
7, 2004, and upon which Judgment was entered on September 9, 2004.

Attached is a copy of the docket entries.

FONN

JOS 'COLAVECCHI, ESQUIRE
Att ney for Marie C. Owens
PA I.D. 06810

COLAVECCHI & COLAVECCHI

221 East Market Street

P.0. Box 131

Clearfield, PA 16830

(814) 765-1566




* Date: 09/16/2004 Oearfield County Court of Common Ple_/} User: BANDERSON
Time: 02:49 PM ' ROA Report
Page 1 of 4 Case: 2000-01525-CD

Date

AN

Current Judge: John K. Reilly Jr.

Civil Other

Judge

12/08/2000

12/28/2000
12/29/2000

101/10/2001

01/24/2001

01/31/2001

02/02/2001

03/05/2001

04/26/2001

04/27/2001
05/16/2001

06/18/2001

06/19/2001
10/18/2001

10/19/2001

Filing: Complaint for Partition Paid by: Smith, Peter F. (attorney for No Judge
Merrey, Dennis L.) Receipt number: 0052591 Dated: 12/08/2000

Amount: $80.00 (Check)

Eight Certified Copies to Attorney Smith

Answer to Complaint for Partition , filed by S'DALE R. OWENS 2ccD. No Judge
Owens

Answer to Complaint for Partition, filed by s/Warren B. Mikesell, I, Esq. 3 No Judge
cc atty Mikesell

Sheriff Return, Complaint in Partition and Interrogatories upon Dale R. No Judge
Owens and Stanley B. Owens. So Answers, Chester A. Hawkins, Sheriff
by s/Marilyn Hamm

Motion to Compel Discovery, Filed by s/Peter F. Smith, Esq. 3 cc atty No Judge
Smith

Rule Returnable upon Dale R. Owens, Written Response due by Feb. 20, John K. Reilly Jr.
2001, Rule Returnable March §, 2001. By the Court, s/JKR,JR,PJ. 31 Jan
2001. 4 cc atty Smith

Certificate of Service, Motion to Compel Discovery upon Dale R. Owens. John K. Reilly Jr.
Filed by s/Peter F. Smith, Esq.

ORDER, AND NOW, this 5th day of March, 2001, Rule issued against John K. Reilly Jr.
Dale R. Owens, shall serve true, correct and complete answers to the

Interrogatories served upon him by Plaintiff within 15 days of the date of

this Order. By the Court, s/JKR,JR.,PJ 3 cc atty Neiswender

Motion to Discontinue as to the Heirs of Robert Owens. filed by s/Peter F. John K. Reilly Jr.
Smith, Esq. 2 cc atty Smith :

SCHEDULING ORDER, AND NOW THIS 26th day of April, 2001, upon John K. Reilly Jr.
Stanley B. Owens, to show cause, Written Response to Motion due by the

16th day of May, 2001. This Order shall be heard in Court on the 18th day

of June, 2001,at 1:30 p.m. by the Court, s/AJKR,JR,,P.J. 2 cc atty Smith

Certificate of Service, Motion to Discontinue upon Warren B. Mikesell, Il, John K. Reilly Jr.
Esq. s/Peter F. Smith, Esq.

Answers To Discontinue As To The Heirs of Robert Owens, Filed by John K. Reilly Jr.
Warren Mikesell, ii.

ORDER, AND NOW, this 18th day of June, 2001, re: Action is John K. Reilly Jr.
DISCONTINUED as to the Heirs of Robert Owens, to wit: Dale R. Owens,

Dolores Eunice Doyle, Josephine E. Bartley and Brent Charles Owen. by

the Caourt, s/JKR,JR., P.J.

Certificate of Service, Order of June 18, 2001, upon Warren B. Mikesell, John K. Reilly Jr.
Esq. s/Peter F. Smith, Esq. nocc

Motion for Order Directing Partition and Scheduling of Preliminary John K. Reilly Jr.
Conference. Filed by s/Peter F. Smith, Esq. 2 cc Atty Smith

Rule Returnable, AND NOW THIS 19th day of October, 2001, Written John K. Reilly Jr.
response to this Motion due by the 8th day of November, 2001. Order

shall be heard in Court on the 19th day of November, 2001, at 2:30 p.m.

BY THE COURT: /s/John K. Reilly, Jr., P.J. Two CC Atty



Date: 09/16/2004 (‘\!earﬁeld County Court of Common PIeO

Time: 02:49 PM A ROA Report
Page 2 of 4 Case: 2000-01525-CD
Current Judge: John K. Reilly Jr.
Civil Other
Date Judge
10/30/2001 RULE RETURNABLE, AND NOW THIS 30th day of Oct. 2001, issued John K. Reilly Jr.

upon Stanley B. Owens, written response to this motion is due by the 8th
day of Nov., 2001. This Order shall be heard in Court on the 7th day of
Dec. 2001, at 9:30 a.m. by the Court, s/iJKR,JR.,P.J. 1 cc Atty Smith

Certificate of Service, Defendants Motion For Order Directing Partition
and Scheduling of Preliminary Conference and Rule Returnable upon
Warren B. Mikesell. Esq. s/PeterF. Smith, Esq. no cc

Petition for Extension of Time to file and Change of Preliminary
Conference, filed by s/\Warren B, Mikesell, Il Four cC Attorney Mikesell

RULE RETURNABLE, NOW, this 13th day of November, 2001, entered
upon Stanley B. Owens, Defendant. Written Response due by 3rd day of

11/06/2001

11/08/2001

11/13/2001

Dec., 2001. Order shall be heard in Court on the 18th day of Dec. 2001, at

9:00 a.m. by the Court, SIUKR,JR., P.J. 4cc Atty Mikesell

Response to Motion for Order Directing Partition and Scheduling of
Preliminary Conferce. Filed by s/Warren B. Mikesell, 11, Esq. 4ccto
Atty

ORDER, AND NOW, this 18th day of December, 2001, re: Hearing on
Plaintiff's Motion for an Order Directing Partition and Answer Having been
filed, J. Richard Maitern, Esq. is appointed Master. by the Court,
SIKR,JR.,P.J. 1 cc Atty Mikesell, Smith, and Mattern

Filing: Subpoena Paid by: Smith, Peter F. (attorney for Braid, Elmo L.)
Receipt number: 1841248 Dated: 04/16/2002 Amount: $3.00 (Check)

Petition For Intervention by Marie C. Owens, wife of Stanley B. Owens.
Filed by s/Joseph Colavecchi, Esq. 5 cc Atty Colavecchi

RULE, AND NOW, this 19th day of April, 2002, Issued upon ALL
PARTIES, returnable for Argument On the 8th day of May, 2002. by the
Court, sSiUKR,JR.P.J. 5¢c Atty Colavecchi

Petition to Enter Order of Partition. Filed by s/Joseph Colavecchi, Esq.
4 cc Atty Colavecchi

ORDER, AND NOW, this 29th day of April, 2002, re: Rule issued and

directed to Peter F. Smith, Esq. Atty for Plaintiffs, Warren B, Mikesell, 11,
Esq. Atty for Stanley B. Owens and J. Richard Mattern, IIl, Esq. Master in

12/07/2001

12/18/2001

04/16/2002

04/19/2002

04/26/2002

04/29/2002

Partition. Rule returnable for Argument the 8th day of May, 2002, at 10:30

a.m. bythe Court, S/IUKRJR.PJ. 4cc Atty Colavecchi

05/08/2002
behalf of Marie C. Owens shall be and is hereby granted and
permitted to be added as a party defendant.
1 cc Atty colavecchi. Smith, and Mikesell

shee be

05/15/2002
AND NOW, this 15th day of May, 2002, re: Owens 37.50%,
Braid 62.50%. by the Court, SAKRJR, P.J.

Merrey and
1 cc Atty Colavecchi

12/23/2002
- Mikesell, Il, Esquire 4 ccto Atty Mikesell

02/25/2003
Esquire 5 cc J. Colavecchi

By the Court, s/UKR,JR.,P.J.

ORDER DIRECTING PARTITION UNDER PENNSYLVANIA R.C.P. 1557,

Proposed Findings Of Fact and Conclusions Of Law. filed by s/Warren B.

John K. Reilly Jr.

John K. Reilly Jr.

John K. Reilly Jr.

John K. Reilly Jr.

John K. Reilly Jr.

John K. Reilly Jr.

John K. Reilly Jr.

John K. Reilly Jr.

John K. Reilly Jr.

John K. Reilly Jr.

ORDER, NOW, this 8th day of May, 2002, re: Petition to Intervene filed on John K. Reilly Jr.

John K. Reilly Jr.

John K. Reilly Jr.

Exceptions To Master's Report By Marie C. Owens. s/Joseph Colavecchi, John K. Reilly Jr.

User: BANDERSON



« Date: 09/16/2004 Oearﬁeld County Court of Common PIEO

User: BANDERSON

Time: 02:49 PM ROA Report
* Page 3 of 4 Case: 2000-01525-CD
Current Judge: John K. Reilly Jr.
Civil Other

Date Judge

02/25/2003 Certificate of Service, Exceptions to Master's Report by Marie C. Owens John K. Reilly Jr.
upon: J. Richard Mattern Il, Esq., Peter F. Smith, Esq. and Warren
Mikesell, Esq. filed by s/Joseph Colavecchi, Esq. no cc

02/27/2003 Master's Preliminary Notice and Master's Report. no cc John K. Reilly Jr.
Transcript Of Hearing Held July 25, 2003. filed. John K. Reilly Jr.
Exceptions To Master's Report By Stanley B. Owens. filed by s/Warren John K. Reilly Jr.
B. Mikesell, Il, Esquire 4 cc to Atty

02/28/2003 DECREE NISI, AND NOW, this 28th day of Feb., 2003 by the Court, John K. Reilly Jr.
s/iJKR,JR.,P.J. 2 cc Atty Mattern

05/19/2003 ORDER, NOW, this 16th day of May, 2003, re: Disposition of the John K. Reilly Jr.
Objections filed an behalf of Defendants above-named shall be and is
hereby continued pending results of the private sale. by the Court,
s/JKR,JR.,P.J. 1 cc Atty Smith, Mikesell

06/03/2003 Filing: Objections pusuant to PA. R.C., P. 1563(b) filed by Atty. Smith. John K. Reilly Jr.
No cc-
Certificate of Service of Objections Pursuant to PA R.C. P.1563(b). filed - John K. Reilly Jr.
by Atty. Smith No cc.

06/05/2003 Defendant's Motion For Continuance. filed by s/Joseph Colavecchi, John K. Reilly Jr.
Esquire 1 cc Atty Colavecchi
ORDER, NOW, this 5th day of June, 2003, re: Motion For Continuance is John K. Reilly Jr.
GRANTED and Argument is hereby rescheduled for the 26th day of June,
2003, at 2:00 p.m. by the Court, s/JKR,JR.,P.J. 3 cc Atty Colavecchi
for Service

06/06/2003 CORRECTED OBJECTIONS PURSUANT TO PA. R.C.P. 1563(b) filed John K. Reilly Jr.
by s/Peter F. Smith, Esq. no cc

06/18/2003 Answer To Objections Pursuant To Pa. R.C.P. 1563(b) filed by s/Warren John K. Reilly Jr.
B. Mikesell, I, Esquire 5 cc Atty Mikesell
Answer To Objections Pursuant To Pa. R.C.P. 1563(b). filed by s/Joseph John K. Reilly Jr.
Colavecchi, Esquire no cc

06/26/2003 Order: Now, this 26th day of June, 2003, the date set for argument into  John K. Reilly Jr.
Objections and Amended Objections to Private sale filed on behalf of
Plaintiffs. Proceedings will be referred to the Master, J. Richard Mattern,
Esqg. for conducting a private sale confined to the parties. s/JKR 2 CC
Atty. Mikesell, 2 CC Atty. Smith, 1 CC Atty. Colavecchi

10/07/2003 Exceptions and Objections to Master's Report and Return of Sale filed by John K. Reilly Jr.
Atty. Colavecchi. 6 CC to Atty.
Execeptions and Objections to Master's Report and Return of Sale, John K. Reilly Jr.
Scheduie of Distribution and Proposed Decree under PA. R. C.P. 1569 (¢},
filed by Atty. Mikesell 8 Cert. to Atty.

10/14/2003 Master's Return of Sale, Schedule of Distribution, Proposed Decree, John K. Reilly Jr.

Revised Schedule of Master's Costs and Fees and Order For Payment Of
Master. filed by s/J. Richard Mattern, il, Esquire Certificate of Service
no cc .




+ Date: 09/16/2004 Oearﬁeld County Court of Common Ple’] User: BANDERSON
.

Time: 02:49 PM ROA Report
Page 4 of 4 Case: 2000-01525-CD
Current Judge: John K. Feilly Jr.
Civil Other
. Date Judge
09/07/2004 Order. This matter comes before the Court on exceptions and objections John K. Reilly Jr.

09/09/2004

to the Master's report in the above-captioned action in partition. In
examining the Master's conclusions of Law, this Court finds that the
Master committed no error and, therefore, enters the foliowing Order.
NOW this 3rd day of Sept. 2004 upon consideration of objections and
exceptions filed to the Master's report by the above-named Defendants
and argument and briefs thereon, it is the ORDER of this Court that said
objections and exceptions shall be and are hereby dismissed and the
Master's reprt confirmed. s/JKR 2 CC to Atty. Smith 1 CC Atty. Mikesell 1
CC Dale Owens, 14207 Lakeview Dr. Gainsville VA 22365. 5 CC to Atty.
Colavecchi

Certificate of Service of Praecipe to enter judgment filed by Atty. Smith  John K. Reilly Jr.
No cc.

Praecipe to Enter Judgment in favor of the PIffs. pursuant to Court Order  John K. Reilly Jr.
filed by Atty. Smith. No cc.
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IN THE COURT OF COMMON PLEAS CF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION

DENNIS L. MERREY and ELMO
L. BRAID

Plaintiffs

vSs. : No. 00 - 1525 - CD

STANLEY B. OWENS and
MARIE C. OWENS,
Defendants

CERTIFICATE OF SERVICE
The undersigned hereby certifies that on the 20th day of
September, 2004, a true and correct copy of a Notice of Appeal in
regard to the above matter, was served on the following by
depositing said copy in the United States Mail, first class,
prostage prepaid and addressed as follows:

J. Richard Mattern, II
Attorney at Law

211 East Pine Street
Clearfield, PA 16830

Peter F. Smith
Attorney at Law

P.O. Box 130
Clearfield, PA 16830

Warren Mikesell, Esquire
Mikesell & Mikesell

115 East Locust Street
Clearfield, PA 16830

LAW OFFICES OF
COLAVECCHI
& COLAVECCHI
221 E. MARKET ST.

{ACROSS FROM
COURTHOUSE)

P. 0. BOX 131
CLEARFIELD, PA




LAW OFFICES OF
COLAVECCHI
& COLAVECCHI
221 E. MARKET ST.

(ACROSS FROM
COURTHOUSE)

P.0. BOX 131
CLEARFIELD, PA

Clearfield County Court Reporter
Office of the Court Reporter
Clearfield County Courthouse

230 East Market Street
Clearfield, PA 16830

The Honorable John K. Reilly, Jr.
Clearfield County Courthouse

230 East Market Street
Clearfield, PA 16830

&

JOSEPH \$OLAVECCHIN “E§QUTRE
Attorney for Marie C. Owens
221 East Market Street
Clearfield, PA 16830
814/765-1566
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNIS L. MERREY and ELMO L. BRAID,
Plaintiffs
VS. : No. 00-1525-CD

STANLEY B. OWENS and
MARIE C. OWENS
Defendants

PRACIPE TO ENTER JUDGMENT
To: William A. Shaw, Sr., Clearfield County Prothonotary

Dear Sir:

Please enter judgment in favor of the Plaintiffs and against the Defendants pursuant to
the order of this Court entered by the Honorable John K. Reilly, Jr., Senior Judge, dismissing

the Defendants’ exceptions and confirming the Master's report.
I certify pursuant to Pa.R.C.P. 327 that a true and correct of this Praecipe has been

sent to Defendants' attorneys of record prior to the filing hereof.

Respectfuily submitted,

bue: §/5/ 7 %%

Peter F. Smith, Attorney for Plaintiffs

FILED M.

0
09 200

William A. Shaw
Prothonotary/Clerk of Courts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

DENNIS L. MERRY and ELMO L. BRAID
Plaintiffs

VS. : No. 00-1525-CD
STANLEY B. OWENS and

MARIE C. OWENS
Defendants

CERTIFICATE OF SERVICE

[, Peter F. Smith, attorney for Dennis L. Merrey and Elmo L. Braid, in the above-captioned
matter, certify that I sent to Joseph Colavecchi, attorney for Marie C. Owens and Warren B.
Mikesell, I, attorney for Stanley B. Owens a certified true and correct copy of the PRAECIPE TO

ENTER JUDGMENT by First Class Mail, postage prepaid on September 9, 2004 at the following

addresses:
Warren B. Mikesell, II, Esquire Joseph Colavecchi, Esquire
115 East Locust Street P.O. Box 131
Clearfield, PA 16830 221 East Market Street

Clearfield, PA 16830

Respectfully submitted,

Date: 9/5/0 4 %%/M

Peter F. Smith, A?{omey for Plaintiffs

QHLEDMa,
0:25
P0920

William A. Shaw
Prothonotary/Clerk of Courts

)




FILED
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William A. Shaw
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD TY, PENNSYLVANIA
CIVIL DIVISION

DENNIS L. MERREY and
ELMO L. BRAID

VS. : NO. 00-1525-CD
STANLEY B. OWENS and
MARIE C. OWENS

ORDER

This matter comes before the Court on exceptions and
objections to the Master's report in the above-captioned action
in partition. On December 18, 2001, this Court entered an Order
appointing J. Richard Mattern, Esquire, as Master in the above
proceeding primarily to determine whether the subject premises
were capable of division without prejudice to or spoiling the
whole into parts proportionate in value to the interests of the
co-tenants and tc determine the value of the entire property.
On February 27, 2003, the Master filed his report concluding
that the property was not capable of subdivision and setting its
value as a whole in the amount of $150,000. These objections
and exceptions on behalf of the Defendants were timely filed and
are now ready for disposition.

The Court first notes that no additional testimony
was taken before this Court and, therefore, ruling on the
objections and exceptions will be based on the transcript of

testimony before the Master and the Master's report itself. In

=)
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this regard, the Court notes that the scope of review by this
Court is limited to determining whether the Master abused kis
discretion or committed an error of law in arriving ét his

conclusions. 1In this respect, this Court relies on Walley v.

Iraca, 360 Pa.Super. 436, 520 A.2d4 886, 889 (1987) wherein the

Superior Court held:

"The scope of appellate review of a
decree in equity is limited. Absent an
abuse of discretion or an error of law,
we are bound to accept the findings of the
trial court or master, particularly where
the findings are largely dependent upon
the credibility of the witnesses.",

as well as Werner v. Werner, 573 A.2d 1119

(Pa.Super. 1990). Further, this Court agrees with the Court of
Common Pleas of Washington County in its decision in Clark v.

Fawcett, 1939, 1S Wash. 159, wherein the Court stated

"The Court, in confirming the report
and dismissing the exceptions, held that
the master, having viewed the property,
seen and heard the witnesses, observed
their manner on the stand, was the judge
of what findings should be made from the
testimony, and unless there was some
complaint supported by evidence that the
master had not exercised discretion but
had fixed an arbitrary and capricious
value or statement in the report, the
master's report must be confirmed."

Whether the Court agrees with the Master's decision
or would have held differently had the testimony been presented

directly to the Court is immaterial if the Master committed no
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abuse of discretion or error of law. The facts in the instant
case are fully set forth in the Master's report, as well as the
basis for his opinion and, in this regard, the Court notes that
on page 17 of his Opinion the Master found the testimony of
Plaintiff Dennis L. Merrey to be very credible as it was
consistent, uncontradicted, supported by the testimony of others
and by written documents.

The Masﬁer found the testimony of Richard Provost,
Defendant's appraisal expert, not to be credible as his
testimony was unsupported by evidence and that he ignored a
recent arm's length sale of the subject premises.

The Master further found the testimony of Defendant
Stanley B. Owens not to be credible in that it was
"inconsistent, wishy-washy and, whatever his intent was, said
intent was not supported by the concrete evidence".

The Master found the testimony of Donald Klinger to
be credible, especially with regard to deer herd management.

The Master further found the testimony of Craig
Ostheim to be credible, as well as the testimony of Daniel
Owens, as it was consistent with other testimony and the written
evidence supplied by the Plaintiffs.

Based on the above and the Master's discussion with
regards to division of the property in his opinion, this Court
finds that he did not abuse his discretion in arriving at the

conclusion that the premises are not subject to division without
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prejudice to or spoiling the whole.

In placing the value of the entire premises at
$150,000, the Master considered the Plaintiffs' deeds, Exhibits
A and B, the testimony of Daniel Owens and a portion of the
testimony of Stanley Owens, along with the Master's
determination of credibility, providing a sufficient factual
basis for his determination and this Court cannot find that he
abused his discretion in this regard.

Moreover, in examining his Conclusions of Law; this
Court finds that the Master committed no error and, therefore,
enters the following

ORDER

NOW this 3rd day of September, 2004, upon
consideration of objections and exceptions filed to the Master's
report by the above-named Defendants and argument and briefs
thereon, it is the ORDER of this Court that said cbjections and
exceptions shall be and are hereby dismissed and the Master's
report confirmed.

THE COURT:
(

A

fJohn K. ReillyV Jr.
enjdr Judge
cially Presiding
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IN THE COURT OF COMMZ'ONVPI;EAS OF CLEARFIELD C(jUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNIS L. MERREY : No. 00<1525-CD
And ELMO L. BRAID,
Plaintiffs

Type of Case: Civil

Vs.
Type of Pleading:
MASTER'S RETURN OF SALE,
SCHEDULE OF DISTRIBUTION,
PROPOSED DECREE, REVISED

SCHEDULE OF MASTER'S
COSTS AND FEES AND
ORDER FOR PAYMENT OF
MASTER
STANLEY B. OWENS and
MARIE C. OWENS,
Defendants : Filed on Behalf of: Master

in Partition

Master of Record:

J. RICHARD MATTERN, II, ESQUIRE
Attorney ID# 06817

MASTER IN PARTITION

211 East Pine Street

Clearfield, Pa., 16830

(814) 765-6416

FILED

0CT 142003

William A. Shaw
Prothonotary/Clerk of Courts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

DENNIS L. MERREY and
ELMO L. BRAID,
Plaintiffs
No. 00-1525-CD
Vs.

STANLEY B. OWENS and
MARIE C. OWENS,
Defendants

NOTICE OF DATE RETURN OF SALE
AND PROPOSED DECREE SHALL BE FILED

TO: Peter F. Smith, Esquire  Warren B. Mikesel}, II, Esq. Joseph Colavecchi, Esq.
P. O. Box 130 115 East Locust Street P. O. Box 131
Clearfield, PA 16830 Clearfield, PA 16830 Clearfield, PA 16830
You are hereby notified that pursuant to Pa.R.C.P. §1573 - Master's Return of Sale

and Proposed Decree, shall be filed with the Clearfield County, Pennsylvania

Prothonotary on October 14, 2003. I am enclosing a copy of such for your examination.

[t

MATTERN, A1, ESQUIRE
ASTER IN PARTITION

S ———

Date: September 30, 2003



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

DENNIS L. MERREY and
ELMO L. BRAID,
Plaintiffs
No. 00-1525-CD

VS.

STANLEY B. OWENS and
MARIE C. OWENS,
Defendants

MASTER'S NOTICE OF SALE
SCHEDULE OF DISTRIBUTION

PROPOSED DECREE

TO: THE HONORABLE JOHN K. REILLY, JR.
PRESIDENT JUDGE OF SAID COURT

Pursuant to Order of your Honorable Court dated June 26, 2003, J. Richard Mattern II,
Master, did conduct on August 28, 2003, a Private Sale confined to the parties and reports as

follows:
1. A copy of said Order dated June 26, 2003, is attached hereto marked

Exhibit "A".

9

Notice of Private Sale confined to the parties dated July 14, 2003, was mailed
to all parties' counsel on July 14, 2003, setting the date and time of private sale
to be on August 28, 2003 at 1:30 PM at the Law Offices of Jpseph Colavecchi,

Esquire. Said Notice is marked Exhibit "B" attached hereto.
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Said Private Sale was held on the aforesaid time and date with the following
parties in attendance:

Dennis L. Merrey

Elmo L. Braid

Peter F. Smith, Esquire

Stanley B. Owens

Warren B. Mikesell, IT Esquire

Marie C. Owens

Joseph Colavecchi, Esquire

J. Richard Mattern II, Esquire

Sherry Greenland, Stenographer
The only private parties bidding were Dennis L. Merrey and Elmo L. Brady,
through their counsel, Peter F. Smith, Esquire, and Marie C. Owens, through
her counsel, Joseph Colavecchi, Esquire. Stanley B. Owens did not wish to
bid.
Bidding commenced with the initial bid by Marie C. Owens, through her
counsel, Joseph Colavecchi, Esquire, in the amount of $150,000.00.
After several minutes of bidding, the Master granted a recess to Joseph
Colavecchi, Esquire, to confer with his client, Marie C. Owens.
Bidding then re-commenced with the final and successful bid being by Dennis
L. Merrey and Elmo L. Braid, through their counsel, Peter F. Smith, Esquire,

in the amount of

TWO HUNDRED THIRTEEN THOUSAND
FIVE HUNDRED ($213,500.00) DOLLARS

The Master hereby confirms to your Honorable Court the sale of the subject
property in its entirety for the total price of $213,500.00 to Dennis L. Merrey

and Elmo L. Braid.
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9. Accordingly, said proceeds shall be distributed pursuant to the interest of the
parties as follows:

Stanley B. Owens
Marie C. Owens

37.5%

37.5 X $213,500.00 $80,062.50

Dennis L. Merrey

Elmo L. Braid
62.5%
62.5% X $213,500.00 $133.437.50
Tptal: $213,500.00
Purchase Price Due:

Stanley B. Owens
Marie C. Owens

From:

Dennis L. Merrey
Elmo L. Braid

For deed of 37.5% interest in 549.5 acres
Goshen Township, Clearfield County, PA

L) g s

Date: 7/ 30/ 3 RICHARD MATTERN 11, ESQUIRE
ASTER IN PARTITION




THE MASTER HEREBY CALCULATES THE FOLLOWING NECESSARY AND

REASONABLE COSTS AS FOLLOWS:

COSTS OF LITIGATION FROM DOCKET ENTRIES

Filing of Complaint in Partition Paid by Plaintiff

TRANSFER TAX FOR VALUE OF 37.5% INTEREST $80.062.50

2% of $80,062.50

RECORDING OF DEED

MASTER'S FEES AND COSTS

A. Stenographer
B. Postage
C. Copies 88@#$ .20
D. Master's Fee
(Includes time for Deed Preparation,

Closing and Dispersing Proceeds)

| 13 and 1/4 hours

TOTAL

$80.00

$1,601.25

$28.50

$75.00
$3.88

$17.60

$1,987.50

$3.793.73



THE MASTER, PURSUANT TO R.C.P. 1574, APPORTIONS THE COSTS AND FEES IN

PROPORTION TO THE INTEREST IN THE PROPERTY:

A. Stanley B. Owens
Marie C. Owens

37.5% x $3,793.73 $1,422.65

B. Dennis L. Merrey
Elmo L. Braid

62.5% x $3,793.73 $2,371.08

TOTAL $3,793.73



GROSS PROCEEDS DUE:

Stanley B. Owens

Marie C. Owens $80,062.50
LESS PROPORTIONATE SHARES OF FEES AND COSTS: -$1.422.65
NET PROCEEDS DUE AT TIME OF DISPURSEMENT: $78.639.85

PROCEEDS DUE BY PURCHASER:

Dennis L. Merrey

Elmo L. Braid
GROSS PROCEEDS DUE: $80,062.50
PLUS PROPORTIONATE SHARES OF FEES AND COSTS: $2,371.08
(LESS CREDIT OF $80.00 FOR FILING OF COMPLAINT IN PARTITION)  -$80.00

$2,291.08

TOTAL DUE AT CLOSING $82,353.58



CLOSING PROCEEDURE

AT THE TIME OF CLOSING, DENNIS L. MERREY AND ELMO L. BRAID SHALL
PRESENT THE MASTER, J. RICHARD MATTERN, II, ESQ., A CASHIER'S CHECK

PAYABLE TO HIM IN THE AMOUNT OF $82,353.58.

THE MASTER WILL THEN DISPURSE FROM HIS IOLTA ACCOUNT ALL CHECKS

FOR COSTS AND FEES AND WILL DISPURSE TO:

STANLEY B. OWENS and
MARIE C. OWENS

1. STANLEY B. OWENS
A CHECK FOR 1/2 OF $78,639.85 $39,319.92

2. MARIE C. OWENS

A CHECK FOR 1/2 OF $78,639.85 $39,319.93
RESPECTFULLY SUBMITTED,
_ Fg0]os HE J /]
DATE ' ! TERNMT, ESQ.

MASTER IN PARTITION
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

DENNIS L. MERREY and
ELMO L. BRAID,
Plaintiffs
No. 00-1525-CD
Vs.
STANLEY B. OWENS and
MARIE C. OWENS,
Defendants

PROPOSED DECREE

AND NOW, this _ day of October, 2003, the Court acknowledges the Master's
Return of Private Sale, Schedule of Distribution and Costs, and approves his
recommendations.

Accordingly, the sale of the entire tract to Dennis L. Merrey and Elmo L. Braid for the
total sum of $213,500.00 is hereby approved and confirmed.

Therefore, it is the Order of this Court that the Master prepare a Special Warranty
Deed wherein Stanley B. Owens and Marie C. Owens convey to Dennis L. Merrey and Elmo
L. Braid their entire interest in the subject property consisting of an undivided 37.5% interest
in the 549.5 acres surface in Goshen Township, Clearfield County, Pennsylvania, for the total
consideration of Eighty Thousand Sixty-Two Dollars and Fifty Cents ($80,062.50).

It is the further Order of this Court that the Schedule of Costs and Fees is hereby
approved and the parties are ordered to pay such in proportion to their interests in the property

as calculated by the Master.

BY THE COURT,
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION
DENNIS L. MERREY and
ELMO L. BRAID,
Plaintiffs
No. 00-1525-CD
VS.
STANLEY B. OWENS and
MARIE C. OWENS,
Defendants
REVISED SCHEDULE OF MASTER'S FEES AND COSTS
AND NOW comes the Master, J. Richard Mattern Il, Esquire, and revises
his Schedule of Master's Fees and Costs from that originally submitted in
response to Attorney Warren Mikesell's Objection number 28 in his Exceptions
and Objections to the Master's Return of Sale filed October 9, 2003.
In paragraph 28, Attorney Mikesell, on behalf of Stanley B. Owens, objected
to the portion reserved for Deed preparation, closing and disbursement. This was
estimated by the Master to consume two hoUrs. The Master, therefore, amends

his time to be Eleven and One-Quarter (11 1/4) hours and hereby submits the

following fees and costs:

A. Stenographer $ 75.00
B. Postage $ 3.88
C. Copies 88 @#$.20 $ 17.60
D. Master's Fee REVISED (11 1/4 hours) $1,687.50

TOTAL: $1,783.98

Yl

Date: October 14, 2003 QRTCI-#ARD MATTERN IFESQ.
MASTER IN PARTITION




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
OCT 142003
DENNIS L. MERREY and . Wil
. ifliam A. Shaw
ELMO L. BRAF|>||:)a,intiffs Prothonotary/Clerk of Courts

No. 00-1525-CD
VS.

STANLEY B. OWENS and

MARIE C. OWENS,
Defendants

ORDER

AND NOW, the 14th day of October, 2003, the Court acknowledges that J.
Richard Mattern Il, Master in Partition, in the above captioned action, pursuant to
this Court's Order of June 26, 2003, did conduct a Private Sale confined to the
parties on August 28, 2003, and has filed his Return of Sale and Schedule of
Distribution with Proposed Decree, with the Clearfield County Prothonotary
pursuant to Rule Pa. R.C.P. §1573. The Court further acknowledges receipt of
and review of said Report.

The Court also notes that Joseph Colavecchi, Esquire, on behalf of Marie
C. Owens, filed exceptions and objections to the original Master's Report, Return
of Sale and Proposed Decree, on October 7, 2003.

Inasmuch as the only objection to the Master's fees and costs was that he
had reserved time for deed preparation, closing and disbursement and inasmuch

as the Master has revised his Schedule of Fees and Costs to not include these

(>
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items, it is the ORDER of this Court that J. Richard Mattern Il, Esquire, be paid

immediately by the parties in proportion to their interests in the property as follows:
The total fees and costs of the Master are: $1,783.98

Therefore, Dennis L. Merrey and Elmo L. Braid shall pay:

62.5% of $1,987.50 or: $1,115.00
Marie C. Owens shall pay:

1/2 of 37.5% or 18.75% of $1,987.50 or: $334.49
Stanley B. Owens shall pay:

1/2 of 37.5% or 18.75% of $1,987.50 or $334.49

Total: $1,783.98
Payment shall be made forthwith to:
J. Richard Mattern Il, Esq.
Attorney at Law

211 East Pine Street
Clearfield, PA 16830

B~Y\ THE COURT,

A\

Joha K! Reilly, Jr., President Pudge

[\
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Honorable John K. Reilly, Jr.
President Judge

CERTIFICATE OF SERVICE

I, J. Richard Mattern II, Esquire, Master in Partition in the above captioned matter,
hereby certify that true and correct copies of the "Master's Return of Sale, Schedule of
Distribution and Proposed Decree" were mailed on Cctober by First Class Mail, to the

following:

Peter F. Smith, Esquire Warren B. Mikeseli, I1, Esq. Joseph Colavecchi, Esq.
P. O. Box 130 115 East Locust Street P. O. Box 131
Clearfield, PA 16830 Clearfield, PA 16830 Clearfield, PA 16830

~ - hd |
) \ | =
CHARD MATTERN, I, ESQUIRE
ASTER IN PARTITION




g | I\m—.r/eby cert.iy this 10 be a yrue
and attested copy of the original
stafement filed in this case.

JUN 2 62003

Tl
B S oL Alttest. Tl ‘Prothonotary/

b <. Sl i R A e .

L = Clerk of Courts
;N THE COURT OF COMMON PLEAS. OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISICN

DENNIS L. MERREY, et al
Vs. . : NO. 00-1525-CD

STANLEY B. OWENS, et al

I hereby ¢~ = -7 {2 a trus
ORDER

26th day of Junz, 2003, this being the

dav and date set for argument into Objections and Amended

Obzections to the private sale filed on behalf of Plaintiffs

- o ,:v,:,,!,

) +
accve-named; upon agreement of the parties, it is the ORDER:of

this Court that said objections and amendments thereto shall be

and ares nereby withdrawn and the proceedings referred to the
Master, J. Richard Mattern, Esquire, for purposes of conducting
& rrivats sale confined to the parties. It is the further Order

©0I thls Court that said Master shall conduct the bidding betwe=n

_1
P
D

fart’es on an oral basis.

It is the further Ord;r of this Court that the
successiul bidder shall post as security and down payment
tnereIor with the Master 10 percent of the successful bid price,
sall down payment to serve as bond and to be treated as a lien
ATR1118T The interest in the property currently owned by said

successiul bidder. The Master shall record for the record the

final successful bid and the bid immediately preceding it.

N
Exmerr A
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Nothing herein shall be construed as the parties

Defendant in any manner waiving their rights to object to the

Master's report.

BY THE COURT,

/s JOHN K. REILLY, JR.

President Judge

A oapstdind o
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DENNIS L. MERREY and
ELMO L. BRAID,
Plaintiffs
VS.
STANLEY B. OWENS and

MARIE C. OWENS,
Defendants

CASE NUMBER:
TYPE OF CASE:

TYPE OF PLEADING:

FILED ON BEHALF OF:

CIVIL DIVISION

No. 00-1525-CD

00-1525-CD
Partition Action

EXCEPTIONS AND OBJECTIONS TO
MASTER’S REPORT AND RETURN OF SALE,
SCHEDULE OF DISTRIBUTION AND
PROPOSED DECREE UNDER PA.R.C.P.
1569 (c)

Defendant, Stanley B. Owens

COUNSEL OF RECORD FOR THIS PARTY: WARREN B. MIKESELL II, ESQUIRE

FILED 40

0CT 0.9.2003

Supreme Court I.D. #63717
115 East Locust Street
Clearfield, PA 16830
(814) 765-6605

qﬂ%§f&h§éﬁﬁl‘1*h1/h4imaMML

Prath@notary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNIS L. MERREY and
ELMO L. BRAID,
Plaintiffs
VS. : No. 00-1525-CD
STANLEY B. OWENS and

MARIE C. OWENS,
Defendants

EXCEPTIONS AND OBJECTIONS TO
MASTER’S REPORT AND RETURN OF SALE,
SCHEDULE OF DISTRIBUTION AND
PROPOSED DECREE UNDER PA.R.C.P. 1569(c)
by Stanley B. Owens

STANLEY B. OWENS, through his attorney, Warren B. Mikesell,

II, Esquire, files his Exceptions to the Master’'s Report of J.

Richard Mattern, II, and respectfully avers as follows:

1. Defendant, Stanley B. Owens, excepts to the proposed Finding
Number 2 of the Master’'s Preliminary Notice that the
property is not capable of division without prejudice to or
spoiling the whole.

2. Defendant, Stanley B. Owens, excepts to the proposed Finding
Number 3 of the Master's Preliminary Notice that the
valuation of the property as a whole is One Hundred Fifty
Thousand ($150,000.00) Dollars.

3. Defendant, Stanley B. Owens, excepts to the proposed Finding
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Number 5 of the Master’s Preliminary Notice that the subject
property be sold at a Private Sale confined to the parties
pursuant to Pennsylvania R.C.P. No. 1563 and joins with
Defendant, Marie C. Owens, and objects to said sale itself.
Defendant, Stanley B. Owens, excepts to the Finding of Fact
Number 5 that Plaintiff’s intended to purchase 100% of the
five hundred forty-nine acres (549) at issue for $150,000.00
since by operation of law they only purchased a 62.5%
interest according to the Deeds they accepted which by said
acceptance by law concluded any and all transactions or
legal rights under any sales agreement they may have had.
Furthermore, by testimony of the Plaintiff Merrey, he
admitted he was aware that they could purchase a majority
interest in the parcel then proceed to file a partition
action to obtain the remaining portion which appears to be
what they have done. (Hearing Transcript pp. 33-34.)
Defendant, Stanley B. Owens, excepts to the Finding of Fact
Number 7 that Plaintiff could legally bind his estranged
wife, Marie C. Owens, who by and through her Divorce
Complaint sought to have equitable division of marriage
property including but not limited to the subject property
and said Exhibit “E”, as admitted, fails to include a
definite time or price and merely states that a sale may be
completed when his divorce problems were solved.
Defendant, Stanley B. Owens, excepts to the Finding of Fact

Number 13 that a premium was paid for the property by the
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Plaintiffs when Plaintiff’s witness, Daniel Owens, testified
that the property was never appraised by a licensed real
estate appraiser prior to negotiations and the said parcel
was appraised by Richard Provost at $330,000.00.

Defendant, Stanley B. Owens, excepts to the Finding of Fact
Number 16 that the only access is gained over the property
of Peerless Fuel Company since the Plaintiff Merry testified
that he had obtained a legal right-of-way across another
adjoining property wherein he had legal access by roadway
from a separately owned parcel of the Plaintiff to the
southern portion of the subject property being the porticn
proposed to be granted in purpart to Plaintiff.

Defendant, Stanley B. Owens, excepts to the Finding of Fact
Number 19 that a timber harvest could not be expected for 50
to 70 years according to the Plaintiff Merrey’s testimony
found on pages 17 and 18 of the Transcript where the Master
totally neglected Mr. Osteim’s uncontradicted report that
the value of the existing timber was $49,000.00 and that it
would only take a “lifetime” to realize veneer quality
timber on the subject property but that differs from
marketable timber.

Defendant, Stanley B. Owens, excepts to the Finding of Fact
Number 23 that the Ostheim timber value of $49,000.00 did
not adjust the value on the basis of the need for a survey
in that Mr. Ostheim testified during cross examination that

if the adjoining owners could agree to a property line they

4
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11.

could agree to cut trees that were an agreed upon distance
from that line without a survey (Transcript 88.) Further,
by implication, the Master implies that the value of
$49,000.00 is incorrect because it would basically destroy
the property. Although that would actually be the result of
a clear-cut timber operation, the Master neglects to set a
value for the timber that is to remain on the premises and
award the Defendant’s their fair share of the value of the
same letting the decision to the Plaintiffs as to whether to
actually engage in timber operations.

Defendant, Stanley B. Owens, excepts to the Finding of Fact
Number 26 through 30 the testimony of Donald Harvey Klinger,
as a wildlife management expert was objected to on the basis
that the undisclosed basis of a purchase of a piece of
property by a purchaser should have no bearing on whether
the parcel can be partitioned by the Court. Furthermore,
the Master failed to take into account as to qualifications
that Mr. Klinger never has nor never will achieve the
perfect ideal deer herd buck to doe ratio he testified to
and it did not matter what the size of the parcel of land he
was hired as a wildlife ménager.

Defendant, Stanley B. Owens, excepts to the Finding of Fact
Number 34 that the sale by Daniel Owens of his interest in
the premises and the sale by the heirs of Robert Owens of
their interest in the property are the best evidence of the

premise value as a whole to be One Hundred Fifty Thousand



17.

18.

19.

20.

($56,250.00) Dollars.

Defendant, Stanley B. Owens, excepts to Conclusion of Law
Number 15 that the evidence in conneczion with the Agreement
of Sale between the parties and the applicability of the
Statute of Frauds is admissible to the extent that it is
relevant to the issue of the value of the property, and
Defendant, Stanley B. Owens’ belief as to the value of the
property.

Defendant, Stanley B. Owens, excepts to the Opinion of the
Master as set out on Page 17 of the Master’s Report that the
testimony of Richard Provost is not credible because his
opinions and conclusions were unsupported by evidence,
unsupported by reasons and that he ignored the recent arms-
length comparable sales of this property.

Defendant, Stanley B. Owens, excepts to the Opinion of the
Master as set out on Page 17 that Donald Harvey Klinger'’s
testimony was credible especially with regards to deer herd
management in that the Defendant, through counsel, objected
to Mr. Klinger’s testimony in its entirety as to deer herd
management because it was irrelevant as to value or division
of the property in question.

Defendant, Stanley B. Owens, excepts to the Opinion of the
Master as set out on Page 17 that the Master can, sua sponte
can take judicial notice that of a newspaper article in the
progress regarding the sale of properties not previously

entered into evidence nor offered by a party in interest.

7
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22.

23.

24,

O O
Defendant, Stanley B. Owens, excepts to the Opinion of the
Master as set out on Pages 17 and 18 that Craig Ostheim’s
testimony regarding the value of the timber being $49,000.00
was negated because of a low interest and no legal right of
way to remove the timber. The Master failed to consider
that these factors were included in the valuation of the
timber and fails to give the Defendant’s their fair value
for the standing timber on the property in the event of a
forced sale.

Defendant, Stanley B. Owens, excepts o the Opinion of the
Master as set out on Page 18 that the Master found the
testimony of Dan (Daniel) Owens credible as consistent with
other testimony when the said Daniel Owens testified he had
no authority, written or otherwise, to negotiate for Stanley
Owens or Marie C. Owens, that he never had the property
appraised prior to setting a price and that he, himself, had
health problems which affected his decision to sell.
Defendant, Stanley B. Owens, excepts to the Opinion of the
Master on Page 18 of the Master’s Report that he is not
impressed by the testimony of Stanley and Marie Owens with
regard to keeping the property in the family and wanting to
continue to hunt on the property.

Defendant, Stanley B. Owens, excepts to the Opinion of the
Master as set forth on Page 18 and 19 of the Maser’s Report
that Merrey and Braid suffered a detriment in failing to

secure the 549.5 acres and that they had any right to rely
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WHEREFORE, Stanley B. Owens, Defendant in the above-
captioned case, asks that the Court find the following:

a. That the property be partitioned in purparts in
accordance with the proportionate irterests owned by Plaintiffs
and Defendants; or

b. In the alternative, that the total value of the property
be set at Three Hundred Seventy-Nine Thousand ($379,000.00)
Dollars, the figure testified to by Richard Provost and by Craig
Ostheim.

Respectfully submitted,

Stanley B. Owens

10
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LAW OFFICES OF

COLAVECCH!
& COLAVECCHI

221 E. MARKET ST.

(ACROSS FROM
COURTHOUSE)

P. 0. BOX 131
CLEARFIELD, PA

O

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DENNIS L. MERREY and
ELMO L. BRAID,
Plaintiffs

Vs.
STANLEY B. OWENS and MARIE C.

OWENS,
Defendants

CIVIL DIVISION

No. 00 - 1525 - CD

EXCEPTIONS AND OBJECTIONS TO
MASTER’'S REPORT AND RETURN OF
SALE, SCHEDULE OF DISTRIBUTION
AND PROPOSED DECREE UNDER PA.
R.C.P. 1569 (c)

Filed on Behalf of:

Defendant, MARIE C. OWENS
Counsel of Record for This
Party:

JOSEPH COLAVECCHI, ESQUIRE

Pa. I.D. #06810

COLAVECCHI & COLAVECCHI
221 East Market Street
P.0O. Box 131
Clearfield, PA 16830

814/765-1566

0CT 07 2003

William A. Shaw
Prothonotary

Ul




LAW OFFICES OF

COLAVECCH!
& COLAVECCHI

221 E. MARKET ST.

(ACROSS FROM
COURTHOUSE)

P. 0. BOX 131
CLEARFIELD, PA

O O

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANTA
CIVIL DIVISION

DENNIS L. MERREY and ELMO L. :
BRAID, : No. 00 - 1525 - CD
Plaintiffs:
Vs.
STANLEY B. OWENS and MARIE C.

OWENS, :
Defendants:

EXCEPTIONS AND OBJECTIONS TO
MASTER’S REPORT AND RETURN OF SALE,
SCHEDULE OF DISTRIBUTION AND PROPOSED DECREE
UNDER PA. R.C.P. 1569(c)

Marie C. Owens, through her attorney, Joseph Colavecchi,
Esquire, files the following Exceptions and Objections to the
Master’'s Report and Return of Sale:

1. Marie C. Owens excepts to Proposed Finding No. 2 that the
property is not capable of division without prejudice to or
spoiling the whole.

2. Marie C. Owens excepts to Proposed Finding No. 3 that the
valuation of the property as a whole is One Hundred Fifty Thousand
Dollars ($150,000.00).

3. Marie C. Owens excepts to Proposed Finding No. 5 that the

subject property be sold at a Private Sale confined to the parties

pursuant to Pennsylvania R.C.P. 1553 and objects to said sale.




LAW OFFICES OF

COLAVECCH!
& COLAVECCHI

221 E. MARKET ST.

(ACROSS FROM
COURTHOUSE)

P. 0. BOX 131
CLEARFIELD, PA

C O

4. Defendant excepts to Conciusion of Law No. 8 that the
property cannot be divided, and that it i1s not necessary to
determine purparts.

5. Marie C. Owens excepts to Ccnclusion of Law No. 9 that the
valuation of the entire property is One Hundred Fifty Thousand
Dollars ($150,000.00).

6. Marie C. Owens excepts to Conclusion of Law No. 12 that
the property shall be offered at a Private Sale, and that-the
Plaintiffs who own a majority in value of the property shall have
it awarded to them at its evaluation of One Hundred Fifty Thousand
Dollars ($150,000.00).

7. Marie C. Owens exceprts to Conclusion of Law No. 13 that
the Plaintiffs can purchase Defendants’ interest for the sum of
Fifty-six Thousand Two Hundred Fifty Dollars ($56,250.00).

8. Marie C. Owens excepts to Finding of Fact No. 34 that the
sale by Daniel Owens of his interest in the premises and the sale
by the heirs of Robert Owens of their interest in the property are
the best evidence of the premise value as a whole which is One
Hundred Fifty Thousand Dollars ($1:50,000.00).

9. Marie C. Owens excepts to Conclusion of Law No. 15 that
the evidence in connection with the Agreement of Sale between the
parties and the applicability of the Statute of Frauds 1is

admissible to the extent that it is relevant to the issue of the




LAW OFFICES OF
COLAVECCHI
& COLAVECCHI

221 E. MARKET ST.
(ACROSS FROM
COURTHOUSE)

P. 0. BOX 131
CLEARFIELD, PA
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value of the property, and Defendant, Stanley B. Owens’ belief as
to the value of the property.

10. Marie C. Owens excepts to the Opinion of the Master as
set out on Page 17 of the Master’s Report that the testimony of
Richard Provost is not credible as he has given opinions and
conclusions unsupported by evidence, unsupported by reasons, and
that he ignored the recent arms-length comparable sales of this
property.

11. Marie C. Owens excepts to the Opinion of the Master on
Page 18 of the Master‘'s Report that he is not impressed by the
testimony of Stanley and Marie Owens with regard to keeping the
property in the family and wanting to continue to hunt on the
property.

12. Marie C. Owens excepts to the Opinion of the Master as
set forth on Page 18 and 19 of the Master'’s Report that Merrey and
Braid suffered a detriment in failing to secure the 549.5 acres and
that they had any right to rely on Stanley Owens to sell his
interest to themn.

13. Marie C. Owens excepts to the findings and/or Opinion of
the Master as set forth on Page 20, that Merrey and Braid could
have succeeded in an action for specific performance in a Court of
equity to force the sale of the interest of Marie Owens and Stanley

Owens.
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14. Marie C. Owens objects to the sale of the property for
the sum of Two Hundred Thirteen Thousand Five Hundred Dollars
($213,500.00) which is less than the appraised value placed upon it
by Richard Provost and by the timber appraiser, which found a total
value of the surface and tzmber at Three Hundred Seventy-nine
Thousand Dollars ($379,000.00).

15. Marie C. Owens objects to not having had the property
physically divided and her receiving a proportionate share of the
property itself.

16. Marie C. Owens objects to the disbursement of the cash
from the sale of this property as being divided evenly between
herself and Stanley B. Owens. This is to be determined by the

Court as part of her divorce action.

Respectfully submitted,

RN

JOSED cotAOECCHI ESQUIRE
Atto ney for Marie C. Owens
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNEE;E

CIVIL DIVISION

JUN 26 2003
,UVHﬁgﬁggﬁaf

VS. : NO. 00-1528Brothos:

DENNIS L. MERREY, et al

[T

STANLEY B. OWENS, et al

ORDER

NOW, this 26th day of June, 200Z, this being the
day and date set for argument into Objections and Amended
Objections to the private sale filed on behalf of Plaintiffs
above-named; upon agreement of the parties, it is the ORDER of
this Court that said objections and amendments thereto shall be
and are hereby withdrawn and the proceedings referred to the
Master, J. Richard Mattern, Esquire, for purposes of conducting
a private sale confined to the parties. It is the further Order
of this Court that said Master shall conduct the bidding between
the parties on an oral basis.

It is the further Order of this Court that the
successful bidder shall post as security and down payment
therefor with the Master 10 percent of the successful bid price,
said down payment to serve as bond and to be treated as a lien
against the interest in the property currently owned by said
successful bidder. The Master shall record for the record the

final successful bid and the bid immediately preceding it.




C O

Nothing herein shall be construed as the parties

Defendant in any manner waiving thesir rights to object to the

it

Jhdge

Master's report.




O

JUN 26 2003

¥ "am A. Shaw
~rsonotary
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DENNIS L. MERREY and
ELMO L. BRAID,

Plaintiffs
Vs.

STANLEY B. OWENS and MARTIE C.
OWENS,

Defendants

CIVIL DIVISION

No. 00 - 1525 - CD

ANSWER TO OBJECTIONS PURSUANT
TO Pa.R.C.P. 1563 (b)

Filed on Behalf of:
Defendant, MARIE C. OWENS

ZCounsel
Party:

of Record for This

JOSEPH COLAVECCHI, ESQUIRE
Pa. I.D. #06810

COLAVECCHI & COLAVECCHI
221 East Market Street .
P.O0. Box 131
Clearfield, PA 16830

314/765-1566

JUN 1 87003

William A, Shaw
Prothonotary
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

DENNIS L. MERREY and ELMO L. :
BRAID, : No. 00 - 1525 - CD
Plaintiffs:
Vs.
STANLEY B. OWENS and MARIE C.

OWENS, :
Defendants:

ANSWER TO OBJECTIONS
PURSUANT TO PA.R.C.P. 1563(b)
NOW COMES, Marie C. Owens, who, through her attorney, Joseph
Colavecchi, Esquire, files her Answer to the Objections filed by

Plaintiffs Pursuant to Pa.R.C.P. 1563 (b), and respectfully avers as

follows:
1. Admitted.
2. Denied for the following reasons:

a. The valuation oZ One Hundred Fifty Thousand Dollars
($150,000,00) is inadequate and contrary to proof as produced at
the Master’s Hearing.

b. Pa.R.C.P. 1563(b) which is cited by Plaintiffs
clearly states that parties Defendant owning a majority in the
value of the property may object in writing to any sale, requesting
that the property be awarded to them and its valuation fixed by the
Court and that their interest in the same remain undivided. It

further states that upon such request, the entire property shall be
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awarded to the parties objecting to sale, as tenants in common,
subject to the payment to the part-es desiring partition and sale
of the amounts of the respective interests based upon the
valuation. It should be cbserved that Merrey and Braid are
“parties Plaintiff” not “parties Defendant”.

c¢. Marie C. Owens has opposed the Partition Action and
has stated that the property can be equitably partitioned.

d. Marie C. Owens has further accepted to the erroneous
valuation placed upon the property by the Master and affirmed by
the Court.

3. Denied. This averment is ambiguous. It appeafs to say
that Plaintiffs want to continue to hold the premises free of the
Partition Action and continue to hold their undivided Sixty-seven
percent'(67%).

4. Admitted.

5. Denied that the value of Defendant’s interest is Fifty-six
Thousand Two Hundred Fifty Dollars (356,250.00). On the contrary,
Defendant’s interest is 37%% of Three Hundred Seventy-nine Thousand
Dollars ($379,000) for a valuation of One Hundred Forty-two
Thousand One Hundred Twenty-five Dollars ($142,125).

6. It is further averred that the Court issued a Decree on
February 28, 2003, directing that the property be sold at a private
sale confined to the partieg pursuant to Pa.R.C.P. 1563. No

objections were filed to this Order by Plaintiffs.
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7. Plaintiffs further sent a letter dated April 17, 2003, to
the Court asking that the Court conduct a private sale.

8. Rule of Civil Procedure 1566 requires that any objections
to the sale be filec within twenty (20) days. 1563(b) (1) states
that the notice in the case of inebility to partition shall state
that the property will be sold unless objection is made as provided
in Rule 1563 (b). Pleintiffs did not file objections until June 3,
2003. They, in effect, have waived objections to a private sale.

WHEREFORE, Defendant, Merie C. Owens, asks that the Objections

filed by Merrey and Braid be dismissed.

Respectfully submitted,

m\%

EPH YOLAVECCHI, ESQUIRE
A torney for MARIE C. OWENS




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION
DENNIS L. MERREY and

ELMO L. BRAID,
Plaintiffs

VS. : No. 00-1525-CD

STANLEY B. OWENS and
MARIE C. OWENS,

Defendants
CASE NUMBER: 00-1525-CD
TYPE OF CASE: Partition Action
TYPE OF PLEADING: ANSWER TO OBJECTIONS
PURSUANT TO PA.R.C.P. 1563 (b)
FILED ON BEHALF OF: Defendant

COUNSEL OF RECORD FOR THIS PARTY: WARREN B. MIKESELL II, ESQUIRE
Supreme Court I.D. #63717
115 East Locust Street
Clearfield, PA 16830
(814) 7565-6605

FILED

JUN 1 8 (U3

William A. Shaw
Prothonotary



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION
DENNIS L. MERREY and

ELMO L. BRAID,
Plaintiffs

VS, : No. 00-1525-CD
STANLEY B. OWENS and

MARIE C. OWENS,
Defendants

ANSWER TO OBJECTIONS

NOW COMES, Stanley B. Owens, who, through his attorney,
Warren B. Mikesell, II, Esquire, files his Answer to the
Objections filed by Plaintiffs Pursuant to Pa.R.C.P. 1563 (b), and
respectfully avers as follows:

1. Admitted.

2. Denied for the following reasons:

a. The valuation of One Hundred Fifty Thousand
($150,000.00) Dollars is inadequate and ccntrary to the value
established at the Master’s Hearing.

b. Pa.R.C.P. 1563 (b) which is cited by Plaintiffs
clearly states that parties Defendant owning a majority (emphasis
added) in the value of the property may (emphasis added) object
in writing to any sale, requesting that the property be awarded
to them at its valuation fixed by the Court and that their
interest in the same remain undivided. Pa.R.C.P. 1563(b) further
states that upon such request (i.e. by the parties Defendant),
the entire property shall be awarded to the parties objecting to

sale (emphasis added), as tenants in common, subject to the



O O -

payment to the parties desiring partition and sale (emphasis
added) of the amounts of the respective interest based upon the
valuation. In this case, Merrey and Braid are "parties
Plaintiff" not "parties Defendant". Merrey and Braid cannot be
both the parties objecting to the sale and parties desiring
partition at the same time. Pa.R.C.P. 1563 (a) controls here not
Pa.R.C.P. 1563 (b).

¢. Stanley B. Owens has further accepted to the
erroneous valuation placed upon the property by the Master and
affirmed by the Court.

3. Denied. This averment is ambiguous. Although Merry
and Braid may be asking the Court to award the entire parcel at
the Court’s fixed valuation according to their current tenancy,
this averment appears to say that Plaintiffs want to continue to
hold the premises free of the Partition Action and continue to
hold their undivided Sixty-Seven (67%) percent.

4. Admitted.

5. Denied. It is denied that the value of Defendant’s
(Owens’) interest is Fifty-Six Thousand Two Hundred Fifty
($56,250.00) Dollars. On the contrary, Defendant’s (Owens'’)
interest is Thirty-Seven and one-half (37 %%) Percent of Three
Hundred Seventy-Nine Thousand ($379,000.00) Dollars for a
valuation of One Hundred Forty-Two Thousand One Hundred Twenty-
Five ($142,125.00) Dollars.

6. It is further averred that the Court issued a Decree on

February 28, 2003, directing that the property be sold at a




O O

private sale, confined to the parties, pursuant to Pa.R.C.P.
1563 (a). No objections wiere filed to this Order by Plaintiffs.

7. Plaintiffs further sent a letter dated April 17, 2003,
to the Court asking that the Court conduct a private sale.

8. Rule of Civil Procedure 1566 reguires that any
objections to the sale be filed within twenty (20) days.
Specifically, Pa.R.C.P. 1566(b) (1) states that the notice, in the
case of inability to partition, shall state that the property
will be sold unless objection is made as provided in Pa.R.C.P.
1563 (b). Plaintiffs did not file their objections until June 3,
2003-Ninety-Five (95) days after the February 28, 2003, Court
Order directing a private sale. Plaintiffs have waived
objections to a private sale.

WHEREFORE, Defendant, Stanley B. Owens, asks that the

Objections filed by Merrey and Braid be dismissed.

Warren B. Mikeserr, II, Esquire
Attorney for Stanley B. Owens
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNIS L. MERREY and ELMO L. BRAID, F ” I ID)
Plaintiffs : oa:zn L‘m- teer
vs. : No. 00-1525-CD JUN 0 C 2003
STANLEY B. OWENS & MARIE C. OWENS, William A. Shaw
: Defendants Pr Q‘Ihgnétary

CORRECTED OBJECTIONS PURSUANT TO PA.R.C.P.1563(b)
COMES NOW, the Plaintiffs by their Attorney Peter F. Smith who make the following
objection to any sale of the real estate subject to this action and in support thercof state:
1. They own a majority in value of the property holding an undivided 62.5% interest.

The interest stated in their first objection of 67% was incorrect.

2. Plaintiffs request that the property be awarded to them at its valuation fixed by the C
Court which is $150,000.00.
3. The Plaintiffs further request that their interest in the premises remain undivided and

that they take title as Tenants in Common.
4, The Defendants own an undivided 37.5% interest.
5. Therefore the value of the Defendants interest in the premises is $56,250.00.
WHEREFORE the plaintiffs pray this Honorable Court to enter an Order awarding them the
premises as Tenants in Common subject to the payment of $56,250.00 to the Defendants.

Respectfully submitted,

bue: (G ((S7E /\% /

Peter F. Smith,
Attorney for Plaintiffs
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willam A. Shaw
Prothonotary



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA
CIVIL DIVISION

DENNIS L. MERREY and ELMO
L. BRAID

VS, . No. 00-1525-CD

STANLEY B. OWENS and
MARIE C. OWENS

ORDER
NOW, this é’fj;v day of June, 2003, upon consideration of the
attached Motion for Continuance, it is the ORDER of the Court that said Motion

is Granted and argument on Plaintiffs’ Objections Pursuant to PA R.C.P. 1563(b)

is hereby rescheduled for the A day ofB;:g,g,&.L , 2003 at R 60 p.M.

in Courtroom No. | , Clearfield County Courthouse, Clearfield, PA.

JUM Q5 2003

ol

William A. Shaw
Prathanetary
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William A. Shaw
Prothonotary
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DENNIS L. MERREY and
ELMO L. BRAID,

Plaintiffs

vs.

STANLEY B. OWENS and
MARIE C. OWENS,

Defendants

CIVIL ACTION
No. 00 - 1525 - CD

DEFENDANT'S MOTION FOR
CONTINUANCE

Filed on kehalf of:
Defendant, MARIE C. OWENS
Counsel of Record for this
Party:

JOSEPH COLAVECCHI, ESQUIRE
PA I.D. 06810

COLAVECCHI & COLAVECCHI
221 East Market Street
P.0O. Box 131
Clearfield, PA 16830

814/765-1566
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3. It was the understanding of this office that the Argument
on the Exceptions to the Master’s Report had been rescheduled or
had been postponed at the request c¢f Peter Smith, Attorney for|
Plaintiff, who had asked that the sale go fcrward.

4. Joseph Colavecchi, Attorney for Marie C. Owens, has been
scheduled for some time to be out of town on June 6, 2003 and has
prepaid reservations.

WHEREFORE, for the above reasong, Joseph Colavecchi, Attorney

for Marie C. Owens, is respectfully requesting that Argument as set

forth in the letter dated June 3, 2003 from the office of the Court

Administrator, a copy of which is attached hereto, be rescheduled.

Respectfully submitted:

AN

J EPH COLAVECCHI ESQUIRE
Attorney for Marie Owens




OFFICE OF COURT ADMINISTRATOR
FORTY-SIXTH JUDICIAL DISTRICT OF PENNSYLVANIA
CLEARFIELD COUNTY COURTHOUSE

SUITE 228, 230 EAST MARKET STREET
CLEARFIELD, PENNSYLVANIA 16830

DAVID S. MEHOLICK PHONE: (814) 765-2641 -MARCY KELLEY
COURT ADMINISTRATOR FAX: 1-814-765-7649 DEPUTY COURT ADMINISTRATOR
‘ June 3, 2003

Peter F. Smith, Esquire
Attorney at Law

Post Office Box 130
Clearfield, PA 16830

Warren B. Mikesell, II Esquire Joseph Colavecchi, Esquire
Attorney at Law Colavecchi & Colavecchi
115 East Locust Street Post Office Box 131
Clearfield, PA 16830 Clearfield, PA 16830

RE: DENNIS L. MERREY, al
Vs,
STANLEY B. OWENS, al
No. 00-1525-CD

Dear Counsel:

With regard to the above matter, please be advised that argument on
Attorney Smith’s Objections Pursuant to PA R.C.P. 1563(b) will be included with
argument on Defendants’ Exceptions to Master’s Report currently scheduled for Friday,
June 6, 2003 at 2:00 P.M., in Courtroom No. 1, Clearfield County Courthouse,
Clearfield, PA.

Very truly yours,

TR agey - “f

Deputy Court Administrator

cc: Honorable John K. Reilly, Jr.
J. Richard Mattern, II, Esquire
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

DENNIS L. MERRY and ELMO L. BRAID

Plaintiffs

VS. : No. 00-1525-CD
STANLEY B. OWENS

Defendant

CERTIFICATE OF SERVICE

L, Peter F. Smith, attorney for Dennis L. Merrey and Elmo L. Braid, in the above-captioned matter,
certify that I sent by First Class Mail, postage prepaid a certified true and correct copy of

OBJECTIONS PURSUANT TO PA.R.C.P. 1563(b) on June 3, 2003 at the following address:

Warren B. Mikesell, II, Esquire Joseph Colavecchi, Esquire
115 East Locust Street 221 East Market Street
Clearfield, PA 16830 Clearfield, PA 16830

J. Richard Mattern, II, Esquire
211 East Pine Street
Clearfield, PA 16830

Respectfully submitted,

Date: ./ 2/ 73 %j:’/

Peter F. Smith, Altorney for Plaintiffs

i by Poge?

JUN 03 2003

William A 5k
Proth . siory
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

DENNIS L. MERREY and ELMO L. BRAID,
Plaintiffs

vs. . No.00-1525-CD

STANLEY B. OWENS & MARIE C. OWENS,
Defendants

OBJECTIONS PURSUANT TO PA.R.C..P.1563(b)
COMES NOW, the Plaintiffs by their Attorney Peter F. Smith who make the following

objection to any sale of the real estate subject to this action and in support thereof state:

L. They own a majority in value of the property holding an undivided 67% interest.

2. Plaintiffs request that the property be awarded to them at its valuation fixed by the C
Court which is $150,000.00.

3. The Plaintiffs further request that their interest in the premises remain undivided and

that they take title as Tenants in Common.
4. The Defendants own an undivided 37.5% interest.
5. Therefore the value of the Defendants’ interest in the premises is $56,250.00.
WHEREFORE the plaintiffs pray this Honorable Court to enter an Order awarding them the

premises as Tenants in Common subject to the payment of $56,250.00 to the Defendants.

Respectfully submitt%
Date: QFB/K gg M ’
L E R s
3 d

Peter F. Smith,
Attorney for Plaintiffs

o« q.‘ob Bﬂ- NU(,(/

JUN 0 3 2003

HIH ! A\. f.r By
Williarm AL Snaw
Prothe stary




Aeisiuogioid
MEUE Y WEBIHIM

€002 61 AVW

0D 3
‘9res areanid Ry jo 3;4‘1 Burpuad panurjuoo £qa1ay s1 pue 3q [[eys pawey
-9A0QE SIUBPUJR(] JO J[BYSq U0 Pa[IJ Suondalqo ayy Jo uonisedsip jey) uno)) sy Jo YAQUO

a3 st 1 “saned ayi Jo Juswsaige uodn ‘€Oz ‘AN JO Kef P91 St ‘MON

Jqaaao
SNAMO D dIIVIN
PUB SNAMO 9 AH'INVLS
ad — S¢S —00 ON : -SA-
divdd "TONWTH
pue ATHIAN T SINNAJ
NOILLOV TIAID

VINVATASNNA ‘AINNOD ATAIIIVATD 40 SYATd NOWNOD 40 1d4N0D FHL NI

C Q




M

EI0UDYI0Ig

Dy

SEE N

7 WBIIIA



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DENNIS L. MERREY and
ELMO L. BRAID,
Plaintiffs
VS.
STANLEY B. OWENS and

MARIE C. OWENS,
Defendants

CASE NUMBER:
TYPE OF CASE:

TYPE OF PLEADING:

FILED ON BEHALF OF:

CIVIL DIVISION

No. 00-1525-CD

00-1525-CD

Partition Action

EXCEPTIONS TO MASTER’S REPORT
BY STANLEY B. OWENS

Defendant

COUNSEL OF RECORD FOR THIS PARTY: WARREN B. MIKESELL II, ESQUIRE

FILED

g8 27 2003

s

Supreme Court I.D. #63717
115 East Locust Street
Clearfield, EA 16830
(814) 765-6605
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNIS L. MERREY and
ELMO L. BRAID,
Plaintiffs
VS. : No. 00-1525-CD
STANLEY B. OWENS and

MARIE C. OWENS,
Defendants

EXCEPTIONS TO MASTER'S REPORT
BY STANLEY B. OWENS

STANLEY B. OWENS, through his attorrney, Warren B. Mikesell,

II, Esquire, files his Exceptions to the Master’s Report of J.

Richard Mattern, II, and respectfully avers as follows:

1. Defendant, Stanley B. Owens, excepts to the proposed Finding
Number 2 of the Master’s Preliminary Notice that the
property is not capable of division without prejudice to or
spoiling the whole.

2. Defendant, Stanley B. Owens, excepts to the proposed Finding
Number 3 of the Master's Preliminary Notice that the
valuation of the property as a whole is One Hundred Fifty
Thousand ($150,000.00) Dollars.

3. Defendant, Stanley B. Owens, excepts to the proposed Finding
Number 5 of the Master'’s Preliminary Notice that the subject
property be sold at a Private Sale confined to the parties
pursuant to Pennsylvania R.C.P. No. 1563 and joins with

Defendant, Marie C. Owens, and objects to said sale itself.



Defendant, Stanley B. Owens, excepts to the Finding of Fact
Number 5 that Plaintiff’s intended to purchase 100% of the
five hundred forty-nine acres (549) at issue for $150,000.00
since by operation of law they only purchased a 62.5%
interest according to the Deeds they accepted which by said
acceptance by law concluded any and all transactions or
legal rights under any sales agreement they may have had.
Furthermore, by testimony of the Plaintiff Merrey, he
admitted he was aware that they could purchase a majority
interest in the parcel then proceed to file a partition
action to obtain the remaining portion which appears to be
what they have done. (Hearing Transcript pp. 33-34.)
Defendant, Stanley B. Owens, excepts to the Finding of Fact
Number 7 that Plaintiff could legally bind his estranged
wife, Marie C. Owens, who by and through her Divorce
Complaint sought to have equitable division of marriage
property including but not limited to the subject property
and said Exhibit “E“, as admitted, fails to include a
definite time or price and merely states that a sale may be
completed when his divorce problems were solved.

Defendant, Stanley B. Owens, excepts to the Finding of Fact
Number 13 that a premium was paid for the property by the
Plaintiffs when Plaintiff’s witness, Daniel Owens, testified
that the property was never appraised by a licensed real
estate appraiser prior to negotiations and the said parcel

was appraised by Richard Provost at $330,000.00.




Defendant, Stanley B. Owens, excepts to the Finding of Fact
Number 16 that the only access is geined over the property
of Peerless Fuel Company since the Plaintiff Merry testified
that he had obtained a legal right-of-way across another
adjoining property wherein he had legal access by roadway
from a separately owned parcel of the Plaintiff to the
southern portion of the subject property being the portion
proposed to be granted in purpart to Plaintiff.

Defendant, Stanley B. Owens, excepts to the Finding of Fact
Number 19 that a timber harvest could not be expected for 50
to 70 years according to the Plaintiff Merrey’s testimony
found on pages 17 and 18 of the Transcript where the Master
totally neglected Mr. Osteim’s uncontradicted report that
the value of the existing timber was $49,000.00 and that it
would only take a “lifetime” to rea_ize veneer quality
timber on the subject property but that differs from
marketable timber.

Defendant, Stanley B. Owens, excepts to the Finding of Fact
Number 23 that the Ostheim timber value of $49,000.00 did
not adjust the value on the basis oZ the need for a survey
in that Mr. Ostheim testified during cross examination that
if the adjoining owners could agree to a property line they
could agree to cut trees that were an agreed upon distance
from that line without a survey (Transcript 88.) Further,
by implication, the Master implies that the value of

$49,000.00 is incorrect because it would basically destroy

4



10.

11.

the property. Although that would actually be the result of
a clear-cut timber operation, the Master neglects to set a
value for the timber that is to remain on the premises and
award the Defendant’s their fair share of the value of the
same letting the decision to the Plaintiffs as to whether to
actually engage in timber operations.

Defendant, Stanley B. Owens, excepts to the Finding of Fact
Number 26 through 30 the testimony of Donald Harvey Klinger,
as a wildlife management expert was objected to on the basis
that the undisclosed basis of a purchase of a piece of
property by a purchaser should have no bearing on whether
the parcel can be partitioned by the Court. Furthermore,
the Master failed to take into account as to qualifications
that Mr. Klinger never has nor never will achieve the
perfect ideal deer herd buck to doe ratio he testified to
and it did not matter what the size of the parcel of land he
was hired as a wildlife manager.

Defendant, Stanley B. Owens, excepts to the Finding of Fact
Number 34 that the sale by Daniel Owens of his interest in
the premises and the sale by the heirs of Robert Owens of
their interest in the property are the best evidence of the
premise value as a whole to be One Hundred Fifty Thousand
($150,000.00) Dollars in that the Master failed to consider
the fact that although these were arms-length transactions,
Daniel Owens testified that he did not have the property

appraised by a licensed real estate appraiser prior to

5




12.

13.

14.

15.

16.

17.

negotiating a sale of the property and clearly Daniel Owens
had no authority, real or apparent, to negotiate the sale of
Marie C. Owens'’ share.

Defendant, Stanley B. Owens, excepts to the Conclusions of
Law Number 5 that the property, being 549 acres, is not
capable of division without prejudice to or spoiling the
whole.

Defendant, Stanley B. Owens, excepts to the Conclusion of
Law Number 8 that the property cannot be divided, and that
it is not necessary to determine purparts.

Defendant, Stanley B. Owens, excepts to the Conclusion of
Law Number 9 that the valuation of the entire property is
One Hundred Fifty Thousand ($.50,000.00) Dollars.

Defendant, Stanley B. Owens, excepts to the Conclusion of
Law Number 12 that the property shall be offered at a
Private Sale, and that the Plaintiffs who own a majority in
value of the property shall have it awarded to them at its
evaluation of One Hundred Fifty Thousand ($150,000.00)
Dollars.

Defendant, Stanley B. Owens, excepts to the Conclusion of
Law Number 13 that the Plaintiffs can purchase Defendants
interest for the sum of Fifty-six Thousand Two Hundred Fifty
($56,250.00) Dollars.

Defendant, Stanley B. Owens, excépts to Conclusion of Law
Number 15 that the evidence in connection with the Agreement

of Sale between the parties and the applicability of the

6



18.

19.

20.

21.

Statute of Frauds is admissible to the extent.that it is
relevant to the issue of the value of the property, and
Defendant, Stanley B. Owens’ belief as to the value of the
property.

Defendant, Stanley B. Owens, excepts to the Opinion of the
Master as set out on Page 17 of the Master’s Report that the
testimony of Richard Provost is not credible because his
opinions and conclusions were unsupported by evidence,
unsupported by reasons and that he ignored the recent arms-
length comparable sales of this property.

Defendant, Stanley B. Owens, excepts to the Opinion of the
Master as set out on Page 17 that Donald Harvey Klinger'’s
testimony was credible especially with regards to deer herd
management in that the Defendant, through counsel, objected
to Mr. Klinger’s testimony in its entirety as to deer herd
management because it was irrelevant as to value or division
of the property in question.

Defendant, Stanley B. Owens, excepts to the Opinion of the
Master as set out on Page 17 that the Master can, sua sponte
can take judicial notice that of a newspaper article in the
progress regarding the sale of properties not previously
entered into evidence nor offered by a party in interest.
Defendant, Stanley B. Owens, excepts to the Opinion of the
Master as set out on Pages 17 and 18 that Craig Ostheim’s
testimony regarding the value of the timber being $49,000.00

was negated because of a low interest and no legal right of

7




22.

23.

24.

way to remove the timber. The Master failed to consider
that these factors were included in the valuation of the
timber and fails to give the Defendant’s their fair value
for the standing timber on the property in the event of a
forced sale.

Defendant, Stanley B. Owens, excepts to the Opinion of the
Master as set out on Page 18 that the Master found the
testimony of Dan (Daniel) Owens credible as consistent with
other testimony when the said Daniel Owens testified he had
no authority, written or otherwise, to negotiate for Stanley
Owens or Marie C. Owens, that he never had the property
appraised prior to setting a price and that he, himself, had
health problems which affected his decision to sell.
Defendant, Stanley B. Owens, excepts to the Opinion of the
Master on Page 18 of the Master'’'s Report that he is not
impressed by the testimony of Stanley and Marie Owens with
regard to keeping the property in the family and wanting to
continue to hunt on the property.

Defendant, Stanley B. Owens, excepts to the Opinion of the
Master as set forth on Page 18 and 19 of the Maser’s Report
that Merrey and Braid suffered a detriment in failing to
secure the 549.5 acres and that they had any right to rely
on Stanley Owens through Exhibit “E” to sell his interest to
them when they had no prior writings from him and could not
confirm his signature at that time other than relying on

Daniel Owens’ word.




25. Defendant, Stanley B. Owens, excepts to the findings and or

opinion of the Master as set forth on Page 20 that Merrey

and Braid could have succeeded in an action for specific

performance in a Court of equity tc force the sale of the

interest of Marie Owens and Stanley Owens.

WHEREFORE, Stanley B. Owens, Defendant in the above-

captioned case, asks that the Court find the following:

a. That the property be partitioned in purparts in

accordance with the proportionate interests owned by Plaintiffs

and Defendants;

b. 1In the alternative, that the total value of the property

be set at Three Hundred Seventy-Nine Thousand ($379,000.00)

Dollars, the figure testified to by Richard Provost and by Craig

Ostheim;

c¢. In the event the Court should agree with the Master that

the property cannot be partitioned in purparts in accordance with

the proportionate interest owned by the respective parties, that

the Court schedule a hearing to clarify or take evidence on the

value of the property only.

¥

Respectifully submitted,

i .
Warren B. Mikesell, II, Esquire
Attorney for Defendant,

Stanley B. Owens

-
-

pibes
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

DENNIS L. MERREY and
ELMO L. BRAID,
Plaintiffs
No. 00-1525-CD
Vs.
STANLEY B. OWENS and
MARIE C. OWENS,
Defendants
MASTER’S PRELIMINARY NOTICE
AND NOW, this / 7-ﬂ\day of February, 2003, the duly appointed Master in the above
captioned case, J. Richard Mattern II, Esquire, gives this Preliminary Notice and the following
proposed findings pursuant to Pa.R.C.P. No. 1563.
1. The subject property consists of 549.5 acres surface and is the eastern half of
Warrant No. 5319, situate in Goshen Township, Clearfield County,
Pennsylvania, Tax Map No. 115-L04-3 of which the Plaintiffs, Dennis L.
Merrey and Elmo L. Braid, own 62.5%, and of which the Defendants Owens
own 37.5%.
2. The property is not capable of division without prejudice to or spoiling the
whole.
3. The valuation of the property as a whole is One Hundred Fifty Thousand
($150,000.00) Dollars.

4, There are no mortgages, liens, encumbrances or charges which effect the

whole property or any part thereof.
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5. The Master recommends and proposes that the subject property be sold at a
private sale confined to the parties pursuant to Pa.R.C.P. No. 1563.

The property will be sold unless objection is made as provided in Rule 1563(b).

Therefore, make objection if you wish under Subdivision (b) of Rule 1563.

6. I intend to file my Master's Report and proposed Decree with the Prothonotary
of Clearfield County on February 27, 2003. [ enclose a copy of the Master's
Report.

Pursuant to Rule 1569 (c), any party will have ten days to file exceptions to the

Findings of Fact, Conclusions of Law and to the proposed Decree nisi from the date I file my

Master's Report, February 27, 2003.

Respectfully submitted,

| Mf J X %J J/-jbﬂ
J. MATTERN, I¥, ESQUIRE
ASTER IN PARTITION
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

DENNIS L. MERREY and
ELMO L. BRAID,
Plaintiffs
No. 00-1525-CD
Vvs.

STANLEY B. OWENS and
MARIE C. OWENS,
Defendants

CERTIFICATE OF SERVICE

I, J. Richard Mattern II, Esquire, Master in Partition in the above captioned matter,
hereby certify that true and correct copies of the "Master's Preliminary Notice"” were

delivered to the following on February 17, 2003, at the following addresses:

Peter F. Smith, Esq. Warren B. Mikesell, 11, Esq.
P. O. Box 130 115 East Locust Street
Clearfield, PA 16830 Clearfield, PA 16830
Joseph Colavecchi, Esq. Hon. John K. Reilly, Jr.

221 East Market Street President Judge

Clearfield, PA 16830 Courthouse

Clearfield, PA 16830

S
@(;HARD MATTERN, 11, ESQUIRE
STER IN PARTITION
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNIS L. MERREY : No. 00-1525-CD
And ELMO L. BRAID,
Plaintiffs

Type of Case: Civil
Vs.

Type of Pleading: Master’s Report

STANLEY B. OWENS and
MARIE C. OWENS,
Defendants : Filed on Behalf of: Master
in Partition

Master of Record:

J. RICHARD MATTERN, Ii, ESQUIRE
Attorney ID# 06817

MASTER IN PARTITION

211 East Pine Street

Clearfield, Pa., 16830

(814) 765-6416
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

DENNIS L. MERREY and
ELMO L. BRAID,

Plaintiffs

No. 00-1525-CD

VS,
STANLEY B. OWENS and
MARIE C. OWENS,

Defendants

MASTER’S REPORT
Pursuant to the Order of John K. Reilly, Jr., President Judge of the Court of

Common Pleas of Clearfield County, Pennsylvania, dated December 18, 2001, J.
Richard Mattern Il, Esquire, was appointed as Master in the above reference case.
Said Order is attached hereto marked Exhibit 1. Pursuant to said Order, the Master
was authorized and directed to hear testimony and receive exhibits concemning the
following issues and take the following actions:

A Whether or not the property is capable of division, without prejudice to
or spoiling the whole, intc parts proportionate in value to the interests of
the co-tenants. If during the process of the Hearing, it becomes
absolutely necessary in the opinion of the Master to have a survey to
resolve this issue, then in such case, the Hearing will te continued, and

a survey will be requested.

B. The value of the entire property;
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C. Whether or not there are any mortgages, liens, encumbrances or
charges, which affect the whole property or any part thereof and the
amount due thereon;

D. In the event that the property is not capable of division without prejudice
to or spoiling the whole, then to offer whole the property for private
sales to the parties in accordance with the Rules of Civil Procedure
and, if a party elects to purchase the premises, then to enter a sales
agreement with the purchasing party upon such terms and conditions
as the Master deems reasonable subject, however, to confirmation of
said sale by the Court;

E. To deduct from the sale proceeds any liens and charges as determined
by the Master;

F. To assess each party his proportionate share of costs including the
compensation of appraisers and the Master's fees and to determine
whether or not it would be equitable to charge the property or funds
resulting there from each party's proportionate share of counsel fees;
and,

G. In the event that the property cannot be divided without prejudice to or
spoiling the whole and if a private sale to one of the parties is not
concluded, then to offer the property for sale to the general public and
to conclude said sale upon such terms and conditions as the Master
deems reasonable subject, however, to conformation of said sale by the
Court.

The Masters reports as follows:
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1. Pursuant to the duties of the Master, a Pretrial Conference was scheduled
to be conducted Thursday, January 24, 2002, commencing at 9:30 AM. The primary
undertaking at the conference was to view the subject premises. Said notice was
dated January 7, 2002 and is attached hereto marked Exhibit 2.

2. Said View was conducted at the above time and date with the following in
attendance: Dennis L. Merrey, Elmo L. Braid, Peter F. Smith, Esquire, Warren B.
Mikesell, ll, Esquire, and the Master. Travel time and the View consumed
approximately two and one-half hours.

3. After multiple corespondence and telephone calls with counsel of record, a
Master's Hearing was set for March 26, 2002 commencing at 1:30 at the office of
Peter F. Smith. Said Notice, together with addendum, is marked Exhibit 3 and
attached hereto.

4. By letter dated March 13, 2002 to the Master Attorney Dwight L. Koerber,
Jr., who represented Marie C. Owens, wife of Stanley B. Owens, in a Divorce action,
informed the Master that he had a conflict of interest and requested an extension of
time to permit Mrs. Owens to retain counsel to participate in the lawsduit.

5. Pursuant to Attorney Koerber's request, Notice was sent by the Master
dated March 19, 2002, that the Hearing was continued until April 25, 2002 at 1:30 to
be held at the office of Peter F. Smith. Said Notice is marked Exhibit 4 and attached
hereto.

6. A Petition for Intervention by Marie C. Owens, wife of Stanley Owens, was
filed by Attorney Joseph Colavecchi on April 10, 2002.

7. By letter dated April 12, 2002, Attorney Colavecchi requested that the
Master reschedule the Hearing scheduled for April 25, 2002 as he had just been

retained as counse! for Marie C. Owens on April 12, 2002.

3
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8. By letter dated April 24, 2002, to John K. Reilly, Jr., President Judge, Peter
F. Smith, Esquire, stipulated to the joinder of Marie C. Owens as a Defendant.

9. On May 8, 2002, a status conference was conducted before the Honorable
John K. Reilly, Jr. Counsel for Defendants requested a survey. The Master took it
under advisement and by letter to all counsel dated May 13, 2002, the Master
informed counsel that he would conduct the initial hearing with regard to whether or
not the property is capable of division, without prejudice to or spoiling the whole, into
parts proportionate in value to the interests of the co-tenants without first having a
survey. A copy of said letter is marked Exhibit 5 and attached hereto.

10. By Order dated May 2002, the Court ordered that Partition be made of the
real estate described in paragraph 5 of the Complaint in this case consisting of 549.5
acres of surface rights, having Clearfield County Assessment Map Number 115-L04-
3 and being the Eastern one-half of Warrant Number 5319, among the parties therein
named, as follows:

Stanley B. Owens 37.50%
Dennis L. Merrey and Elmo L. Braid 62.50%
The Order also affirmed the appointment of J. Richard Mattern Il, Esquire,
as Master. Said Order is marked Exhibit 6 and attached hereto.

11. After numerous further communications and telephone calls with counsel,
the Master's Hearing was set to be conducted Thursday, July 25, 2002, commencing
at 9:30 AM at the office of Peter F. Smith, Esquire. Copy of said Notice is attached
as Exhibit 7.

12. Subsequently, by agreement of all counsel, it was agreed the Hearing

would be conducted at the office of Joseph Colavecchi at 9:30 AM, July 25, 2002.
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13. Said Hearing was conducted on said date and consisted of approximately
seven hours of pre-hearing discussions and testimony.

14. By stipulation of counsel, Sherry Greenland was retained to take
testimony and exhibits at said hearing and to further transcribe said testimony. Mrs.
Greenland attended the hearing, and subsequently, in the months of August and
September transcribed said testimony which consisted of 203 pages. An original and
three copies were made of the transcript and were provided to counsel.

15. By letter dated October 11, 2002 from the Master to all counsel of record,
the Master requested that counsel submit Briefs and proposed Findings of Fact and
Conclusions of Law within thirty days to be received by the Master on or before
November 22, 2002. Said letter is marked Exhibit 8 and attached hereto.

16. Said Brief, Proposed Findings of Fact and Conclusions of Law were
received by Attorney Peter F. Smith on behalf of Dennis L. Merrey and Elmo L. Braid
and by Attomey Colavecchi on behalf of Marie C. Owens by November 22, 2002.

17. By letter dated November 22, 2002, Attorney Mikesell requested a thirty-
day continuance which request was granted by the Master, who set the due date for
his Brief and Proposed Findings of Fact to be December 23, 2002. A copy of this
correspondence is cumulatively marked Exhibits 9 and 10 and attached hereto.

18. The Master has been advanced $1,250.00 by Peter F. Smith on behalf of
his clients, Warren B. Mikesell on behalf of his client, and Joseph Colavecchi on
behalf of his client. The Master's fees and costs will be apportioned in accordance
with Pennsylvania Rule of Civil Procedure 1574 in accordance with to be paid by the
parties in proportion to their interest in the property and will be so allocated in the

Master's final Order.
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19.  This is the Master's allocation of fees and costs pursuant to Pa.R.C..P.
1574,
The Master's fees, costs and stenographer’s fees total $6,192.00. The
Master's invoice is attached hereto, Exhibit 11, showing a balance due him, after

applying credits and allocations, of $2,442.00.

The allocation is as follows:

' Stanley Owens & Marie Owens 37.5%

37.5% of $6,192.00 = $2,322.00
Stanley Owens - 18.75% = $1,161.00
Marie Owens - 18.75% = $1,161.00
Stanley Owens $1,161.00
Advanced to Master $1,250.00
Balance due from Plaintiff for overpayment
Pursuant to allocation: $ +89.00
Marie Owens $1,161.00
Advanced to Master $1,250.00
Balance due from Plaintiff for overpayment
Pursuant to allocation: $ +89.00
Dennis L. Merrey/Eimo L. Braid 62.5%
62.5% of $6,192.00 = $3,870.00
Advanced to Master: $1,250.00
Balance: $2,620.00
Adjustment for overpayment by Defendants
2 X $89.00 to be paid by Plaintiffs $-178.00
Balance Due Master: $2,442.00
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20. The Master's Preliminary Notice of proposed Findings and

Recommendation was delivered to all parties' counsel and the Court on
February 17, 2003.

21.  The Master also notified all parties on February 17, 2003 of his intent to
file the Master’s full Report on February 27, 2003, and enclosed with said Notice a

copy of the Mater's Report to all counsel of record.

)
Q ~ Tz kb
: ARD MATTERN 11, ESQ.
QMTS’?;R IN PARTITION
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MASTER IN PARTITION

FINDINGS OF FACT

The Master having thoroughly reviewed the testimony of the hearing and
having thoroughly reviewed the proposed Findings of Fact, proposed Legal
Conclusions and opinions of all counsel in this matter and having made his own
independent Findings of Fact and Legal Conclusions of Law prior to reviewing such,
now finds that the proposed Findings of Fact and Conclusions of Law as provided by
Peter F. Smith, Esquire, on behalf of Dennis Merrey and Elmo Braid, basically
coincide with the Master's independent Findings of Fact and Conclusions of Law.

Therefore, basically, the Master adopts that submitted by Peter F. Smith as his
Findings of Fact and Conclusions of Law

Those primary Findings of Fact are:

1. This case involves 549.5 acres of surface, more or less, located in
Goshen Township, Clearfield County, Pennsylvania.

2. Plaintiffs acquired an undivided 37.5% interest in the property from
Daniel Owens by deed dated August 13, 1999 and recorded at Clearfield County
Instrument Number 199913405 (Tr. 10, Pl. Ex. A).

3. Plaintiffs acquired an additional 25% interest in the property by deed
from the Heirs of Robert Owens recorded April 5, 2001 at Clearfield County
Instrument Number 2000104717. (Tr. 11, Pl. Ex. B).

4. Marie C. Owens intervened in this action and appeared at the Master's
hearing with counsel because divorcé proceedings are pending between herself and
her husband, the Defendant, Stanley B. Owens.

5. Plaintiffs intended to purchase 100% of the five hur{dred forty-nine

acres (549) acres at issue for $150,000.00. (Tr. 33 & 134). Prior to purchasing any

8
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of these interests, Plaintiffs negotiated with Daniel Owens. Although he did not have
a Power of Attorney or written authorization, he represented to the Plaintiffs that he
was acting on his own behalf and on behalf of his co-tenants, Defendant Stanley B.
Owens and the Heirs of Robert Owens. (Tr. 12, 134 & 137).

/6. Defendant Stanley B. Owens knew of these discussions, acknowledged
that Daniel Owens communicated the substance of his discussions with the Plaintiffs
to Defendant Stanley B. Owens and further acknowledged that he knew that Daniel
Owens was representing to the Plaintiffs that he was speaking on Stanley Owens'
behalf. (Tr. 152).

/Yf Plaintiffs received written assurance by letter from the Defendant that
he would sell his 37.5% interest in the property upon the terms negotiated by Daniel
Owens. (Tr. 162 & 194 Ex. E).

v 8. Although Defendant Stanley B. Owens disputed the authenticity of this
letter, the handwriting and signature were recognized by his brother Daniel Owens
(Tr. 132) and by himself later in the proceedings. (Tr. 176).

/ | 9. The Defendant did acknowledge that he wrote a letter to Plaintiff Dennis
L. Merrey in a conversation on the premises that occurred last fall.

" 10. A comparison of the signature on Plaintiffs Exhibit E with the signature
on the verification attached to the Defendant's answer reveals a convincing similarity.
(Tr. 193).

/1 1.  Defendant indicated in this letter that he was waiting until his "problems
were solved” before completing the sale. (Pl. Ex. E). He was referring to his divorce.

‘/,12. Relying upon those assurances, Plaintiffs tendered a deposit to Daniel
Owens in the amount of $7,500.00. (Tr. 149). Daniel Owens advised Defendant

Stanley B. Owens that he had received the $7,500.00 and in response to Defendant's

9



'
O N
counsel testified that the Defendant "...did not say nothing about not selling..." at that

time. (Tr. 149).

13.  Plaintiffs paid a premium for the property believing that they would
acquire complete ownership of the entire 549.5-acre parcel.

14.  Plaintiffs’ goal was to acquire a parcel for recreational purposes large
enough to keep and managé a deer herd on the property. (Tr. 15).
\)J ya 15.  The property is about five - six miles from the nearest public
thoroughfare. (Tr. 18).

v ,O 16. Access is gained over the property of Peerless Fuel Company. (Tr. 17).
v ‘j 17.  No written right-of-way agreement exists with Peerless Fuel Company.
/ LV 18. The land is unimproved, with vegetative cover, basically rock oak,
which is a cut of scrub trees with mountain laurel, red bush, huckleberry patches and
very little hardwood timber. The property is basically a flat top with some fairly steep
siding and no streams or public utilities. All surrounding properties are used for
hunting or recreational purposes. (Tr. 17, 18).

[ 6“\ 19. The property was clear-cut several decades ago and will not be suitable
for timber harvest for another 50 to 70 years. The Defendant and his co-owners
showed the property to a Mr. Iraca from Coalport, who was a logger. It was indicated
by Defendant's counsel that Mr. Iraca backed out because there was no marketable
timber on the property. (Tr. 18).

20. There are no natural boundaries to the property.
V/W 21.  Marie C. Owens' real estate expert Richard Provost testified that the

highest and best use of this property is for recreation and camps. (Tr. 126).

10
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\1 ‘9 22. Defendant Stanley B. Owens responded to the statement that, "this

B

property is best suited for hunting, hiking and recreational purposes? "That's all it's
good for.” (Tr. 191). |

23. Based on the testimony of Craig Osthein, who is an expert in timber
marketing and timber management, and based on his report dated July 24, 2002 ,
the Master finds as fact that his evaluation of the fair market value of the timber as
it sits on the property based on a clear-cut situation of removing the pulp with the
saw timber is approximately $49,000.00. Clear-cutting the property would
basically "smoke it" and turn it into a "desert". Mr. Ostheim did state that due to
the access to the property coupled with the overall quality and condition of the
timber resource, we do not feel that there would be a high level of interest from
individuals who wish to harvest the timber. He stated that this was factored into
the $49,000.00 and, of course, this assumes a logger could obtain a legal right of
way to remove the timber. Also, the estimate did not adjust the value on the basis
of the need for a survey. (Tr. 86-89).
v & 24.  The property has never been surveyed to anyone's knowledge. It
borders the state gamelands which provides one good boundary line. (Tr. 41 &
67).

25. The record at the Clearfield County Courthouse shows no

judgments, mortgages, unpaid taxes, leases or other liens against the property.

\Jl 4 26. Based on the testimony of Donald Harvey Klinger, a professional
LA

consulting forester, who is engaged in wildlife management and who has had a
dozen wildlife management clients in the last five years, from a timber harvesting
point of view, the property is not attractive to the logging community in Central

Pennsylvania, and clear-cutting the land would cause erosion, depreciate the

11



O O

value and eliminate food for wildlife. Regarding deer herd management; the
average home range of the white-tailed deer is one square mile or 644 acres.

\/ &é? 27.  Mr. Klinger opined that although the property has little timber value, it
has excellent potential for wildlife management, specifically whitetail deer. (Tr.
101).

28.  Mr. Klinger explained that the average range of a whitetail deer is
approximately 1 square mile or 644 acres. Therefore, a larger parcel is better
suited to deer herd management. The deer tend to stay within the boundaries of
that property where they are being fed, sheltered and protected.

29. The bottom line is that although deer herd management could be
conducted on a 320-acre tract, it can be better done on a 560-acre tract. (Tr. 120).

30. Mr. Klinger's evaluation of the property and approach to deer herd
management is consistent with the character of the other properties surrounding
the premises at issue. This fact was confirmed by the testimony of Plaintiff,
Dennis L. Merrey, who testified that all the surrounding properties are large
acreage used for hunting and other recreational purposes, for example:
Punxsutawney Camp, Crooked Run Camp and Bee Hollow Camp. (Tr. 62).

VL \ 31. Daniel Owens, a former owner of the premises, testified on behalf of
the Plaintiffs that he sold his interest in the property for $56,250.00, which is
37.5% of the negotiated price of $150,000.00. (Pl. Ex. A).

\/Jy 32.  Daniel Owens also testified that his brother Defendant Stanley B.
Owens told him that he would sell his 37.5% interest to Plaintiffs upon the same
terms as Daniel, once his divorce was concluded. (Pl. Ex. E).

N J‘,‘ * 33. Marie C. Owens offered the testimony of Richard J. Provost as an

( \expert real estate appraiser who opined the property had a value of $330,000.00

a(\‘}’t“
\ 12
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or $600.55 per acre. However, the Master finds his testimony and opinion not
credible.

V J 34. The sale by Daniel Owens of his interest in the premises and the
sale by the Heirs of Robert Owens of their interest in the property are recent,
arms-length, bona-fide transactions and are the best evidence of the premises
value as a whole to be $150,000.00 and of Defendant's 37.5% interest in the

premises.

7 ' :
{
N 1o
~RICHARD MATTERN I, ESQ.
: STER IN PARTITION
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MASTER IN PARTITION
CONCLUSIONS OF LAW

1. This Partition action was properly instituted and served.

2. Marie C. Owens was granted permission to intervene. She has an
equitable interest in the property, as she is the wife of Stanley B. Owens.

3. J. Richard Mattern, I, Esquire, was duly authorized to serve as
Master in this Partition.

4. The Master properly convened his hearing with all parties present
and represented by counsel.

5. The property is not capable of division without prejudice to or spoiling
the whole. |

6. The Plaintiffs, Dennis L. Merrey and Elmo L. Braid, own an undivided
62.50% interest in the property, and therefore, own the majority of value in the
premises. |

7. The Defendant, Stanley B. Owens, owns an undivided 37.50%
interest in the premises, and therefore, owns the minority of value in the premises.

8. Since the property cannot be divided, it is not necessary to
determine purparts.

9. The value of the entire property is $150,000.00.

10.  There are no mortgages, liens or other encumbrances or charges

which affect the whole or any part of the property.
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11.  No party should be allowed a credit or charge because of use and
occupancy of the property, taxes, rents or other amounts paid, services rendered,
liabilities incurred or benefits derived in connection with the property or from the
property.

12. Pursuant to Pa.R.C.P. §1563, the property shall be offered for
private sale confined to the parties, and in the event that the Plaintiffs, who own a
majority in value of the property, object in writing to any sale, the property shall be
awarded to them at its evaluation fixed by the court and that their interest in the
same remain undivided.

13.  Inthe event that the Plaintiffs exercise their right to object and
purchase the Defendant's interest pursuant to Pa, R.C.P. §1563(b), they shall pay
the Defendant as owelty the sum of $56,250.00.

14. The Master has incurred fees and costs to date in the amount of
$6,192.00, which consist of stenographer costs to Sherry Greenland at the
hearing, transéribing the testimony, preparing this Report, costs of the transcripts,
postage and copying and the fee of the Master. The total fees and costs shall be
be paid by the parties. The Master acknowledges receipt of $1,250.00 from
Plaintiffs, and $1,250.00 from Defendant Staniey B. Owens and $1,250.00 from
Defendant Marie C. Owens. These amounts shall be credited against their
respective shares of the Master's total bill.

15.  Counsel for Marie C. Owens objected to any evidence about an
agreement of sale between the parties (Tr. 4) and the applicability of the Statute of
Frauds. Said objection is sustained, but testimony as to the alleged agreement

between Plaintiffs and Defendant Stanley B. Owens is admissible to the extent that it
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is relevant to the issue of the property's value, and Defendant Stanley B. Owens'

belief as to the value of the property.

i s

D MATTERN II, ESQ.

STER IN PARTITION
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MASTER IN PARTITION

OPINION

¥ The Master's Findings of Fact are based upon the credibility of witnesses,
consistency of testimony, uncontradicted testimony and various written documents.
\The Master finds the testimony of Dennis L. Merrey to be very credible as it
was consistent, uncontradicted, supported by the testimony of others and supported
by written documents, especially Exhibit E.

. The Master finds the testimony of Richard Provost not to be credible, as he
has given opinions and conclusions unsupported by evidence, unsupported by
reasons, and he ignored the recent arms-length comparable sales of this property.

. The Master finds the testimony of Stanley B. Owens not to be credible in that it
is inconsistent, wishy-washy and whatever his intent was, said intent was not
supported by the concrete evidence.

\/ The Master finds the testimony of Donald Harvey Klinger to be credible
especially with regard to deer herd management being better accomplished on a tract
of land in excess of 500 acres. This is supported, in addition to his testimony, that
which the Master takes judicial notice of which consists of multiple ads in the local
newspaper, The Progress, under Wanted to Buy, tracts of land of over 500 acres for
deer herd management.

The testimony of Craig Ostheim is credible as far as it goes; however, after

giving his opinion of the pulp wood to be $49,000.00, he premises his conclusion with
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the statement that there would not be a high level of interest for any one to harvest
the timber, and that there is no legal right of way to remove the timber.

The Master finds the testimony of Dan Owens to be credible as consistent with
other testimony, the written evidence and the concrete evidence supplied by the
Plaintiffs.

(/ The Master is not impreésed by the testimony of Stanley Owens and Marie
Owens with regard to wanting to keep the property in the family and wanting to
continue to hunt on the property. Stanley Owens and his sons have not even hunted
on the property for several years. It also appears that Stanley Owens is in poor
health and disabled leaving the Master to the conclusion that he couldn't do much
hunting on this property.

There is no question that the Plaintiffs desired ‘to purchase 100% of the land or
549.5 acres. There is no question that the only reason they wanted to purchase the
land was to secure the whole amount, as this is what is ideal for management of a
deer herd. There is no question it was conveyed to Stanley Owens, Dan Owens and
Dale Owens their intent to purchase 100% of the tract. There is no question that
Dan, Stanley and Dale ali knew that the purchasers wanted to buy 100%. This was
conveyed to Stanley by Dan Owens. There is no question that the purchase price
agreed upon was a total of $150,000.00. There is no question that Stanley Owens,
through Exhibit E, made a promise that he would sell the property when his marriage
problems were taken care of. There is no question that the Plaintiffs relied upon this
promise and it induced them to purchase the 2/3 of the property they did purchase.
They relied on this promise to their detriment. Their detriment is that they did not
secure the 549.5 acres. They only secured 320, which is not suitable. Although

possible for deer herd management, it is not the ideal amount of land. Therefore, the
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Defendant, Stanley Owens, should be estopped from denying his intent to sell the
land at this time.
The primary legal conclusion the Master must make in his preliminary
proceedings in order for a Court to enter an award pursuant to Rule 1563 are:
1. Can the property be divided without prejudice to or spailing the
whole; and,
2. A determination as to the value of the subject property.
With regard to issue number one:
CAN THE PROPERTY BE DIVIDED WITHOUT PREJUDICE TO OR
SPOILING THE WHOLE?
The Master concludes:
THE PROPERTY CANNOT BE DIVIDED WITHOUT PREJUDICE TO
OR SPOILING THE WHOLE.
Prior to a discussion of this matter, the Master would like to point out that in his
o/pinion principles of equitable estoppel govern this transition that equitable estoppel
{/s the preclusion of a person by his act or conduct or silence from asserting rights
which might otherwise have existed. Elements or essentials of such estoppel include
change of position for the worse by party asserting estoppel. Itis also defined as
misleading a person to his prejudice. It is also defined as the reliance by a party
upon representation or conduct of the person sought to be estopped.
"Legal estoppel” excludes evidence of the truth and the equity of the particular
case to support a strict rule of law on grounds of public policy. WHEREAS,
“"equitable estopple” is admitted on exactly the oppasite ground of promoting the

equity and justice of the individual case by preventing a party from asserting his right
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under a general technical rule of law, when he has so conducted himself that it would
be contrary to equity and good conscience for him to allege and prove the truth.

it was objected by defense counsel at the hearing for the Master to consider
any equitable considerations and that the Statute of Frauds were not complied with to
provide a proposed sale of the land by Stanley Owens. Based on the Master's
Findings of Fact which are in turn based on the conduct, silence and written evidence
of Stanley Owens, the Master is of the opinion that the Plaintiffs very well could have
succeeded in an action of specific performance in a Court of Equity to force the sale
of this land.

It is the opinion of the Master based on his research that the Court gives very
wide discretion to the Master under Rule 1558 in determining how much or how little
authority to grant the Master. There is no question that the Master is to perform a
quasi-judicial function in receiving or rejecting testimony, in evaluating testimony and
in reaching conclusions of the issues presented and in the Report that follows
rendering adjudication and a proposed Decree.

Be that as it may, the Master was ordered by your Honorable Court to make a
determination as to whether or not the property could be divided without prejudice to
or spoiling the whole.

The Plaintiffs negotiated to purchase one hundred (100%) percent of the
entire acreage. The price they paid to the Defendant's former co-tenants was based
on this price. In other words, Plaintiffs agreed to one price for a 549.5 acre tract, not
a 300 acre tract.

Given the remote location of this property, the lack of public access and public
t}tilities, the rocky hillside with shrub vegetation, which provides cover and food, all

parties agree that that highest and best use of this property is for hunting and
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recreation. Plaintiffs and their expert believe that the property taken as a whole is
ideal for management of a deer herd and other game. This use requires a larger
parcel because a deer's home range is approximately 640 acres.

A review of Pennsylvania's appellate decisions of partition actions provides
little guidance on the application or meaning of "without prejudice to or spoiling the
whole." Many appeals have been decided, but no case establishes the factors, which
should or can be considered in the determination of whether division can be
accomplished without spoiling or prejudicing the whole.

This is a fact-sensitive determination, which is left to the sound discretion of
the Master.

Partition actions are part of Pennsylvania's equity jurisprudence. Sellers v.
Hanratty, 343 Pa. 316, 22 A.2d 697 (1941). The role of Equity is to consider all
relevant facts and render a fair resuit.

/ On this basis, the Master considered the property’s history, its location, the
uses to which the parties have put it, the nature of the surrounding properties and
their uses, and the property's future potential. The remote location, the absence of
public utilities, the absence of frontage on a public right-of-way and similar
considerations indicate that this property will never be suited for a residential
subdivision, a retail establishment or similar uses. Surrounding properties are all
large acreage hunting camps.

All would agree that clear cutting would destroy the property's scenic beauty.
It would also greatly reduce its recreational and hunting value.

- The parties through their testimony and their actions demonstrate that the
property is best suited for recreational purposes. For many in Clearfield County,

outdoor recreation is synonymous with hunting, and the favorite quarry is the whitetail
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deer. In fact, this is the Plaintiffs’ motivation for purchasing the property. Successful
deer herd management requires adequate acreage, some investment in food plots
and cover, record keeping and a disciplined harvest. A unified ownership and
management best achieve these goals. Hunting parties on smaller parcels can also
pose safely issues.

- Several generations of the Owens family have owned this property. They
prized and used the property as a whole. If it were only a question of dividing the
acreage, the property could and probably would have been partitioned ages ago.

Recently, two branches o0f the Owens family decided it was time to sell.
Stanley Owens and his families' attachment to the whole property are acknowledged.
However, the modern rules governing joint ownership supercede family attachments.
The rules governing Partition make sense because a point is reached where joint
ownership is not feasible or desirable to all. Families multiply and divide with each
generation. Some members move away. Some need money more than land.

Defendant's own circumstances illustrate this point. Attorney Colavecchi
questioned if there was a falling out between Stanley Owens and his brother.
Stanley and Marie Owens are divorcing. Neither is working, and both have health
problems. Cash would serve their needs better than a remote hilltop in Goshen.
Stanley Owens and his sons have not hunted together or had contact for several
years because of the marital situation and a PFA.

The Master concludes for these reasons that this property cannot be divided
without spoiling and prejudicing the whole.

Pa.R.C.P. 1563(a) then mandates that, "...the whole shall be offered for
private sale confined to the parties." Subsection (b) of that rule grants the party

owning a majority in value of the property the right to purchase at its valuation fixed
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by the Court. Plaintiffs own a 62.5% interest and have the first opportunity to
purchase the outstanding interest. The valuation of the property is the next and final
issue for the Master’s decision.

The second issue for the Master to consider is:

WHAT IS THE VALUE OF THE SUBJECT PROPERTY?

The Master concludes:

THE VALUE OF THE WHOLE IS $150,000.00.

This case presents @e.compelling pieces of evidence establishing the
monetary value of the subject property. This evidence is obvious.a{e first two are
Plaintiffs’ c{geg’s Exhibits A and B, which are of public record and easily accessible to
all. Marie C. Owens' expert Mr. Provost, while acknowledging their existence, chose
to completely ignore those deeds in his formulation of the property's value.

The price which Plaintiffs paid Daniel Owens to acquire his 37.5% interest in /
the property was 37.5% of $150,000.00 or $56,250.00. Plaintiffs then paid the heirs
of Robert Owens 25% of $150,000.00 or $37,500.00 to acquire their 25% interest in
the property. The testimony of Daniel Owens and Plaintiff Dennis L. Merrey shows
that those prices were negotiated over a period of several weeks. These
negotiations show that the sellers had ample opportunity to consider, discuss and

“reflect upon the price they would accept.

Mr. Merrey and Mr. Owens negotiated in terms of one price for the entire tract.
They did not negotiate in terms of dollars per acre.

The sales occurred in 2001 .} They involve the subject property. Daniel
Owens' interest is identical in every respect to the Defendant's. There can be no

more relevant evidence of the property's value, but Mr. Provost did not consider it.
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Daniel Owens' testimony also states that the parties had sought other buyers

but could not get the price they wanted. In fact, Stanley Owens recalled agreeing to
ell the entire property for $20,000.00 several years earlier, but the buyers backed
out. (Tr. 190).

Much testimony was presented at the Master's Hearing of Stanley Owens'
role, howbeit disputed by him, in these negotiations. Eventually, he admitted writing
a letter to the Plaintiffs, which he sent to his brother Daniel. Although his recollection
of the letter's contents and what the letter actually states reveal some
"slippage”, he did acknowledge that it appeared to be his handwriting

This evidence is admissible not to establish an agreement between Stanley
Owens and the Plaintiff but rather as an expression of Stanley Owens' opinion as to
the property's value and as an admission against his interest. Pa.R.E. 803(25):

Pascal Pennsylvania Evidence §803(25) (St. Paul Minn. 1999). Traditionally,

Pennsylvania Courts have permitted the owners of property to express their opinion
as to their property's value. Id., §701-1, footnote 13.

The record of this case presents clear and compelling evidence produced by
the parties’ conduct and affecting their personal monetary interests. This evidence

proves the value of the property to be $150,000.00.

Qe
ICHARD MATTERN I, ESQ.
STER IN PARTITION
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IN THE COURT OF CMM

DENNIS L. MERREY and
ELMO L. BRAID
Plaintiffs

VS.

STANLEY B. OWENS
Defendant

AND NOW this

ON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

weme EILED

DEC 1 8 2001

William A. Shaw
ORDER Prothonotary

day of December, 2001, this being the date and time set by this Court

for hearing on Plaintiff’s"Motion for an Order Directing Partition and Answer having been filed, it

18:

ORDERED, ADJUDGED and DECREED, that __ .
Esquire, is hereby appointed to serve as Master in the §bov
authorized and directed to hear testimony and receive eX

the following acts and report t

its concerning the following issues, take
o the Court his Findings of Fact and Conclusions of Law:

A Whether or not the property is capable of division, without prejudice to or spoiling
the whole, into parts proportionate in value to the interests of the co-tenants;

B. The value of the entire property;

C. Whether or not there are any mortgages, liens, encumbrances or charges which
affect the whole property or any part thereof and the amount due thereon;

D. In the event that the property is not capable of division without prejudice to or
spoiling the whole, then to offer whole the property for private sale to the parties in accordance with
the Rules of Civil Procedure and, if a party elects to purchase the premises, then to enter a sales
agreement with the purchasing party upon such terms and conditions as the Master deems

reasonable subject, however, to confirmation of said sale by the Court;

E. To deduct from the sale proceeds any liens and charges as determined by the Master.

F. To assess each party his proportionate share of costs including the compensation of

appraisers and the Master’s fe

es and to determine whether or not it would be equitable to charge the

property or funds resulting therefrom each party’s proportionate share of counsel fees; and,

=4
EXIIT 4




G.  Intheevent that the property cannot be divided without prejudice to or spoiling the whole,
and if a private sale to one of the parties is not concluded, then to ofi_‘er the property for sale to the
general public and to conclude said sale upon such terms and conditions as the Master deems
reasonable subject, however, to confirmation of said sale by the Court,

BY THE COURT: ;

IS/ JOH K. REILLY, Jp,

President Judge
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RICK MATTERN
LAWYER
211 EASY PINE STREET
CLEARFIELD, PENNSYLVANIA 18830

FAX TELEPHONE
(814) 765-2620 : (814) 765-6416
DATE: January 7, 2002
TO: Peter F. Smith, Esquire Warren B. Mikesell, I1., Esq.
P. 0. Box 130 115 East Locust Street
Clearfield, PA 16830 Clearfield, PA 16830
FROM: J. Richard Mattern I1
Master in Partition
RE: Dennis L. Merrey and Elmo L. Braid, Plaintiffs

Vs. Stanley B. Owens, et al.
No. 00-1525-CD

SGentlemen:

Please be advised that a Pre-Trial Conference will be conducted in this matter on
Thursday, January 24, 2002, commencing at 9:30 AM.

This Conference will include as its primary concern a View of the subject
premises, at which time, we will discuss scheduling of formal hearing and whether or not

appraisals will be obtained.

The approximate time needed to View the premises is two and one-half to three
hours. Please allot in your schedules with travel distance, three and one-half hours.

I suggest we meet at the office of Peter F. Smith to travel together to View the

premises at 9:00 AM.
Very truly yours,
J. Richard Mattern I1
MASTER IN PARTITION
JRM/sg

EXHwiT® 2 | N
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RICK MATTERN
LAWYER
211 EAST PINE STREET
CLEARFIELD, PENNSYLVANIA 16830

FAX TELEPHONE
{814) 765-2620 March 14, 2002 (814) 765-6416
TO: Peter F. Smith, Esquire Warren B. Miksell, 11, Esq.
P.O. Box 130 115 East Locust Street
Clearfield, Pa. 16830 Clearfield, Pa. 16830

RE: MERREY & BRAID -vs- OWENS
No. 00-1525-CD

Please be advised that the Notice of Master's Hearing of March 13th. 2002
inadvertently states the Hearing date to be March 19th., whereas the correct
Hearing Date agreed upon was MARCH 26th., 2002.

In the meantime, today | received a letter from Dwight Koerber, Esq.
who represented Marie Owens requesting a Continuance for Mrs. Owens to
secure new Counsel.

If you are in agreement with Attorney Koerber's recquest for a
continuance, please advise. '

Other dates that were available are April 25th and April 30th, 2002.
If you still have these dates available | could reschedule the matter for one
of these dates. That would give Mrs. Owens overa month to secure new
Counsel.

Please respond to this office in the near future.

Sincerely,

Q./RICHARD MATTERN II, ESQ.

MASTER IN PARTITION

JRM [I: rm
cc: Dwight Koerber, Esq.

ExnBry *3



O O

RICK MATTERN
LAWYER
211 EAST FINE STREET

CLEARFIELD. PENNSYLVANIA 16820
FAX

TELEPHONE
(814) 765-2620 March 19, 2002 (814) 765-6416
Peter F. Smith, Esquire Warren B. Mikesell, II, Esq.
P. 0. Box 130 115 East Locust Street
Clearfield, PA 16830 " Clearfield, PA 16830
John Sughrue, Esquire Dwight Koerber, Jr., Esquire
23 North Second Street 110 North Second Street
Clearfield, PA 16830 Clearfield, PA 16830
RE: Dennis L. Merrey and Elmo L. Braid, Plaintiffs
vs. Stanley B. Owens
No. 00-1525-CD
Gentlemen:

Please be advised that the Master's Hearing in regard to the above captioned
action is now continued until April 25, 2001 at 1:30 PM to be held at the Offices of Peter
F. Smith, Esquire, 30 South Second Street, Clearfield, Pa.

This should certainly give Mrs. Owens ample time to secure counsel.

I assume as this letter is directed to both Attorney Sughrue and Dwight Koerber's
office that Mrs. Owens will be notified of the time and date of the Hearing by either
Attorney Sughrue or Attorney Koerber's office.

The issues to be covered were outlined in the original Notice of Master's Hearing
dated and mailed March 13, 2002.

I want to emphasize that no continuances of this Hearing will be granted other
than for an absolute emergency situation involving accident, sickness, death or the like.

Very truly yoyrs,

J. Richard Mattern I1
PARTITION

JRM/sg

EXRBIT ¥4



RICK MATTERN
LAWYER
211 EAST PINE STREET

CLEARFIELD. PENNSYLVANIA 18830
FAX TELEPHCNE

(814) 785-2620 : May 13, 2002 (814) 765-6415
Peter F. Smith, Esquire Warren B. Mikesell, 11, Esq. Joseph Colavecchi, Esq.

P. 0. Box 130 115 East Locust Street - P. O. Box 131

Clearfield, PA 16830 Clearfield, PA 16830 Cleardield, PA 16830

RE: Dennis L. Merrey and Elmo L. Braid, Plaintiffs
vs. Stanley B. Owens
No. 00-1525-CD

Gentlemen;

After consideration of the issues brought up at the meeting with Judge Reilly on May 8, 1
have decided to conduct the initial hearing with regard to whether or not the property is capable of
~ division, without prejudice to or spoiling the whole, into parts proportionate in value to the interests
of the co-tenants, WITHOUT first having a survey.

If, during the process of the hearing, it becomzs absolutely necessary in my opinion to have

such a survey to resolve the issues, then in such case, I will continue the hearing and request that a
survey be conducted.

In the event my decision is that the property is capable of division without spoiling the
whole, then in such case, to divide the property accurately, a survey would probably be necessary.

I will be available to conduct a hearing on the following dates: June 18, 20, 21, 25, 27, 28,
July 11, 16, 18, 23, 25 or 30.

[ would appreciate it if respective counsel would communicate with each other as to
availability dates, reach an agreement and inform this office of the availatilities.

Very truly yours,
J. Richard Mattern II, Esquire
MASTER IN PARTITION

JRM/sg

ey ® 5
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION

DENNIS L. MERREY and ELMO
L. BRAID
Plaintiffs

vs. : No. 00 - 1525 - CD

STANLEY B. OWENS
Defendant

ORDER DIRECTING PARTITION
UNDER PENNSYLVANIA R.C.P. 1557

AND NOW, this day of May, 2002, a Motion for an
Order Directing Partition having been filed by Plaintiffs and no
one having filed Objections to it, it is hereby ORDERED, ADJUDGED
and DECREED that Partition be made of the real estate described in
Paragraph 5 of the Complaint in this case consisting of 549.5 acres
of surface rights, having Clearfield County Assessment Map Number
115-L04-3 and being the Eastern one-half of Warrant Number 5319,
amohg the parties therein named, as follows:

Stanley B. Owens 37.50%

Dennis L. Merrey and
Elmo L. Braid 62.50%

The Order of this Court dated December 18, 2001 appointing J.

Richard Mattern, Esquire, is affirmed nunc pro tunc.

EXNGITH G



The Preliminary Conference, Status Conference, and all legal
proceedings that have taken place before this Court prior to the

date of this Order of Partition are affirmed nunc pro tunc.

BY THE COURT:

PRESIDENT JUDGE
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IN THE COURT OF COMMON PLEAS CF CLEARFIELD COUNTY, PENNSYLVANIA

DENNIS L. MERREY
And ELMO L. BRAID,
Plaintiffs

VS.

STANLEY B. OWENS and
MARIE C. OWENS,
Defendants

CIVIL DIVISION

No. 00-1525-CD

Type of Case: Civil

Type of Pleading: Notice of Master’s
Hearing

Filed on Behalf of: Master
in Partition

Master of Record:

J. RICHARD MATTERN, |I, ESQUIRE
Attorney ID# 06817

MASTER IN PARTITION

211 East Pine Street

Clearfield, Pa., 16830

(814) 7656416

ExveiT #
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

DENNIS L. MERREY and
ELMO L. BRAID,
Plaintiffs
No. 00-1525-CD
Vs.

STANLEY B. OWENS and
MARIE C. OWENS,
Defendants
NOTICE OF MASTER’S HEARING
TO: Peter F. Smith, Esquire ~ Warren B. Mikesell, II, Esq. Joseph Colavecchi, Esq.

P. 0. Box 130 115 East Locust Street P. O. Box 131

Clearfield, PA 16830 Clearfield, PA 16830 Clearfield, PA 16830

Please be advised that J. Richard Mattern, II, Esquire, Master in Partition, in regard to
the above captioned action will conduct a Hearing on Thursday, July 25, 2002, commencing
at 9:30 AM at the offices of Peter F. Smith, Attorney at Law, 30 South Second Street,
Clearfield, Pa., 16830.

The purpose of this Hearing is pursuant to Court Order dated December 18, 2001,
whereby the Master is authorized and directed to hear testimony and receive exhibits
concerning the following issues and take the following actions:

A. Whether or not the property is capable of division, without prejudice to or
spoiling the whole, into parts proportionate in value to the interests of the co-tenants; If,
during the process of the Hearing, it becomes absolutely necessary in the opinion of the
Master to have a survey to resolve this issue, then in such case, the Hearing will be continued,

and a survey will be requested.

B. The value of the entire property;
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C. Whether or not there are any mortgages, liens, encumbrances or charges,
which affect the whole property or any part thereof and the amount due thereon;

D. In the event that the property is not capable of division without prejudice to or
spoiling the whole, then to offer whole the property for private sales to the parties in
accordance with the Rules of Civil Prqcedure and, if a party elects to purchase the premises,
then to enter a sales agreement with the purchasing party upon such terms and conditions as
the Master deems reasonable subject, however, to confirmation of said sale by the Court;

E. To deduct from the sale prcceeds any liens and charges as determined by the
Master;

F. To assess each party his proportionate share of costs including the
compensation of appraisers and the Master's fees and to determine whether or not

it would be equitable to charge the property or funds resulting therefrom each party's
proportionate share of counsel fees; and,

G. In the event that the property cannot be divided without prejudice to or spoiling
the whole and if a private sale to one of the parties is not concluded, then to offer the property
for sale to the general public and to conclude said sale upon such terms and conditions as the
Master déems reasonable subject, however, to conformation of said sale by the Court.

Very truly yours,
L) lats
/
RIZEARD MATTERN, 11, ESQUIRE
MASTER IN PARTITION

Date: May 31, 2002




RICK MATTERN
LAWYER

) 211 EAST PINE STREET
CLEARFIELD, PENNSYLVANIA 16630

FAX TELEPHONE
(614) 785-2620 (814) 765-5416
October 11, 2002
Peter F. Smith, Esquire Warren B. Mikesell, I1, Esq. Joseph Colavecchi, Esq.
P. O.Box 130 115 East Locust Street P. O. Box 131
Clearfield, PA 16830 Clearfield, PA 16830 Clearfield, PA 16830

RE: Dennis L. Merrey and Elmo L. Braid, Plaintiffs
vs. Stanley B. Owens
No. 98-1525-CD

Gentlemen:

By now, you have received a copy of the transcript prepared by Sherry Greenland in regard to the
above captioned action. I am in the process of doing my Report. However, I will not complete my
Findings and Conclusions of Law until I receive your positions.

Kindly submit to me within the near future (No deadline; [ realize you may have other pressing

matters.) a Brief stating your client's position with proposed Findings of Fact and Conclusions of
Law.

Also, at this time, I am requesting another interim payment, which will cover my time to
date, in the amount of $750.00 each.

Of the $1,500.00 advanced previously, the stenographer fees, transcribing the testimony, preparing
copies and preparation of the Report will amount to approximately $1,000.00.

Very truly yours,
J. Richard Mattern II, Esquire

MASTER IN PARTITION

JRM/sg

BineT > 8-
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RICK MATTERN
’ LAWYER
) 211 EAST PINE STREET
CLEARFIELD, PENNSYLVANIA 16830

FAX v TELEPHONE
(814) 765-2620 October 18, 2002 (B14) 765-6415
Peter F. Smith, Esq. Warren B. Mikesell , 1I, Esq. Joseph Colavecchi,Esq
P.O. Box 130 115 East Locust Street P.O. Box 131
Clearfield, Pa. 16830 Clearfield, Pa. 16830 Clearfield, Pa. 16830

RE: Dennis L. Merrey and Elmo L. Braid, Plaintiffs
, -vs-
Stanley B. Owens

No. 00-1525-CD

Gentlemen:

I find the suggestion of Attorney Joseph Colavecchi in his letter
to me of October 14, 2002, (copies of which you received) to be reasonable
and appropriate.

Accordingly, | am setting a deadline for all briefs to be received
by me to be FRIDAY, NOVEMBER 22nd., 2002.

Sincerely yours,

J. RICHARD MATTERN, 'Il, ESQ
MASTER IN FARTITION
JRM H: rm

PO ¥ 8-
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wilKESELL & MIKESELL

ATTORNEYS AT LAW
115 EAST LOCUST STREET
CLEARFIELD, PENNSYLVANIA 16830

DONALD R. MIKESELL TELEPHONE {814) 765-6606
WARREN B. MIKESELL Il Fax (814) 765-9039

November 22, 2002

Mr. J. Richard Mattern Il, Esquire
211 East Pine Street
Clearfield, PA 16830

In Re: Dennis L. Merrey and Elmo L. Braid,
Vs, Stanley B. Owens, et al.; No. 00-1525-CD

Dear Rick:

This letter is written to request a thirty (30) day continuance in submitting a
brief for the above stated matter (for personal reasons).

Enclosed please find check number 1860 in the amount of seven hundred
fifty ($750.00) dollars representing payment for Mr. Owens’ share of the costs
associated with appointment of Master in the above matter. | am concerned that
the costs are not being apportioned in accordance with Pennsylvania Rule of Civil
Procedure 1574 which requires all fees and costs to be paid by the parties in '
proportion to their interest in the property. The total Owens’ interest is only thirty-
seven and one-half (37.5%) percent and therefore their total shall of all Court costs
(including Master’s fees and reparter fees) should be in proportion to their share. |
trust that this will be allocated in your Final Order.

Kindly advise.
Very truly yours,
MIKESELL & MIKESELL
Warren B. Mikesell, |
WBM/kKj
Enclosure

EXTs 9
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RICK MATTERN
LAWYER
211 EAST FINE STREET

c CLEARFIELD, PENNSYLVANIA 168830
AX TELEPHONE
(814) 765-2620 5

December 4, 2002

Warren B. Mikesell, 11, Esq.
115 East Locust Street
Clearfield, PA 16830

RE: Dennis L. Merrey and Elmo L. Braid, Plaintiffs
vs. Stanley B. Owens
No. 00-1525-CD

Dear Warren:

This is to acknowledge receipt of your letter of November 22, 2002 in regard to
the above captioned matter. Your request for a thirty-day continuance to submit your
Brief is granted. Accordingly, your Brief is due on or about Monday, December 23,
2002.

Also, you can be assured I will apportion the tota! costs in my final Order
pursuant to the Pennsylvania Rules of Civil Procedure.

Sincerely yours,

J. Richard Mattern II
MASTER IN PARTITION

JRM/sg

cc:  Peter F. Smith, Esq. (w. enc.) ,
Joseph Colavecchi, Esq. (w. enc.)

PXWIT* [0



RICK MATTERN
LAWYER
211 EAST PINE STREET

FAX CLEARFIELD, PENNSYLVANIA 16830

{814) 765-2620 TELEPHONE

(814) 765-6416

FOR PROFESSIONAL SERVICES RENDERED

RE: Dennis L. Merrey and Elmo L. Braid
vs. Stanley B. Owens and Marie C. Owens
No. 00-1525-CD
MASTER IN PARTITION

12/19/01 Securing all filed papers from Prothonotary:
Complaint, Answer, etc., Review to determine issues;

1/7/02 Prepare Notice of Preliminary Hearing Conference; calls to Attorneys
Mikesell and Smith;

1/24/02 Travel to premises to review property at issue. Secure plat map of
property;

2/19/02 Phone communications with counsel to set hearing date for 3/26/02;
Preparation Master’s Notice of Hearing and service of the same;

3/19/02 Prepare additional Master’s Hearing Notice continuing Hearing to 4/25/02
after numerous phone communications;

4/12/02 Review Attorney Colavecchi’s letters and Petitidn to Intervene on behalf
of Marie Owens;

5/8/02 Status Conference with Judge Reilly Re: Survey, appraisal and hearing;

5/13/02 Written communications to counsel of record, Re: Survey and hearing
date;

5/2-5/3/02  Scheduling hearing and preparation and service of Master’s Notice of
Hearing setting date for July 25, 2002;

EXHIBIT #11
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RE: Dennis L. Merrey and Elmo L. Braid
Vs. Stanley B. Owens and Marie C. Owens
Master in Partition Services

Page 2 of 3

H/11 -

10/18/02 Written communication to attomeys regarding fee and brief deadlines:

10/14 -

10/24/02 Review transcript. make notes for Findings of Fact; letter to Attorney
Mikesell regarding continuance to file Brief

12/9/02 Work on Master’s Report, review Attorney Colavecchi and Aitorney
Smith’s Findings of Fact. Conclusions of Law and Briefs:

1/6/03 Continue work on Report; Review Attorney Mikesell's Findings of Fact,
Conclusions of Law and Brief;

177, 1/14 -

& 1121 Findings of Fact;

1/28 Conclusions of Law/Opinion:

2/5 Master’s Preliminary Notice of Proposed Value and proposed property be
sold, review rules;

2/6 Preparation Notice of Intent to file Master’s Report;

2/11-2/21 Complete Masters Repor; and file;

Time spent at View, status conference, hearing and writing opinion are billed at $150.00

per hour.

Time spent otherwise: office, notices, correspondence, reviewing testimony, phone
communications, making Findings of Fact, etc., all time other than above billed at $75

per hour.
Total Time
45.25 hours @ $75.00 per hour $3.393.75
12.25 hours at $150.00 per hour $1.912.50
Total $4,968.75



RE: Dennis L. Merrey and Elmo L. Braid
Vs. Stanley B. Owens and Marie C. Owens
Master in Partition Services

Page3 of 3
BALANCE FORWARDED:
Sherry Greenland, Stenographer
Hearing & transcription
46 hours @ $15.00 per hour: $690.00
Office Time - Preparation Report
32 hours @ $12.00 per hour: $384.00
Costs: Batch Business Machines
& ink cartridge $98.53
TOTAL: $1,172.53

Miscellaneous: Copying Report,

Notices, correspondence, etc., at office

260 copies @ $.20 each: $52.00
TOTAL FEES AND COSTS:

Rounded to:

O

$4,968.75

$1,172.55

§_52.00
$6,193.28

§6,192.00
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

DENNIS L. MERREY and
ELMO L. BRAID,
Plaintiffs
No. 00-1525-CD
vS.

STANLEY B. OWENS and
MARIE C. OWENS,

Defendants FEB 2 8 2003
Willlam A,
DECREE NIS| Pratheng?gtsw
AND NOW, this _Q_K_ﬁéay of fFeloruong , 2003, the Court

acknowiedges the Master in Partition Report of J. Richard Mattern i, Esquire.

ACCORDINGLY, the Court finds:

1. The subject property consists of 549.5 acres surface, the eastern
half of Warrant No. 5319, situate in Goshen Township, Clearfield
County, Pennsylvaia, Tax Map No. 115-L04-3, of which Plaintiffs
Den.nis L. Merrey and Elmo L. Braid own 62.5% and of which
Defendants Stanley B. Owens and Marie C. Owens own 37.5%;
The property is not capable of division without prejudice to or
spoiling the whole;

2. The valuation of the property as a whole is One Hundred Fifty
Thousand ($150,000.00) Dollars; -

3. There are no mortgages, liens or encumbrances or charges which

effect the whole property or any part thereof.
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4. The balance of the Master's fees, costs and Stenographer fees are
hereby ORDERED to be paid to the Master, J. Richard Mattern I,
Esquire, by Dennis L. Merrey and Elmo L. Braid in the amount of
$2,442.00, and pursuant to the Master's allocation, Plaintiffs are to
reimburse Attorney Colavecchi for Marie C. Owens the amount of
$89.00 and Attorney Mikesell for Stanley B. Owens the amount of
$89.00.

ACCORDINGLY, the Court ORDERS that the subject property be sold at
a private sale confined to the parties pursuant to Pa.R.C.P. No. 1563.
Said property will be sold unless objection is made as provided in Rules

1563(b).
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LAW OFFICES OF

‘ COLAVECCHI
RYAN & COLAVECCHI

" 221 E. MARKET ST

(ACROSS FROM
COURTHOUSE)

P.0. BOX 131
CLEARFIELD, PA

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
CIVIL ACTION

DENNIS L. MERREY and ELMOC
I.. BRAID
Plaintiffs

vs. : No.

STANLEY B. OWENS and
MARIE C. OWENS,
Defendants

CERTIF_CATE OF SERVICE
J&Q"“

The undersigned hereby certifies that on the day of
February, 2003, a true and correct copy of Exceptions to Master’s
Report by Marie C. Owens, in regard to the above matter, was served
on the following by depositing said copy in the United States Mail,

first class, postage prepaid and addressed as follows:

J. Richard Mattern, II
Attorney at Law

211 East Pine Street
Clearfield, PA 16830

Peter F. Smith
Attorney at Law

P.O. Box 130
Clearfield, PA 16830

Warren Mikesell, Esquire
Mikesell & Mikesell

115 East Locust Street
Clearfield, PA 16830

FILED

- FEB 252003

Wiiliam A, Shaw
Prothenetaty

PENNSYLVANIA

00 - 1525 - CD

N

JOSEPH COLAVECCHI, ESQUIRE
Attorney for Marie C. Owens
221 East Market Street
Clearfield, PA 16830
314/765-1566

,



FILED o
m&ﬁ%

William A. Shaw
Prethenstary
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LAW OFFICES OF
COLAVECCH
RYAN & COLAVECCHI
221 E. MARKET ST.
(ACROSS FROM
COURTHOUSE)

P. 0. BOX 131
CLEARFIELD, PA

O . '

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DENNIS L. MERREY and ELMO L.

BRAID,
Plaintiffs

vsS.

STANLEY B. OWENS and MARIE C.
OWENS,

Defendants

CIVIL DIVISION
No. 00 - 1525 - CD

EXCEPTIONS TO MASTER’S REPORT
BY MARIE C. OWENS

Filed on Behalf of:
Petitioner, MARIE C. OWENS

Counsel of Record for This
Party:

JOSEPH COLAVECCHI, ESQUIRE
Pa. I.D. #06810

COLAVECCHI & COLAVECCHI
221 East Market Street
P. 0. Box 131
Clearfield, PA 16830

814/765-1566

FILED

FEB 25 2003

William A,
Prethcﬁg?géw

@




LAW OFFICES OF
COLAVECCHI
RYAN & COLAVECCHI
221 E. MARKET ST.

(ACROSS FROM
COURTHOUSE)

P. 0. BOX 131
CLEARFIELD, PA

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION

DENNIS L. MERREY and ELMO
L. BRAID
Plaintiffs
vs. : No. 00 - 15825 - CD
STANLEY B. OWENS and

MARIE C. OWENS,
Defendants

EXCEPTIONS TO MASTER‘'S REPORT
BY MARIE C. OWENS
Marie C. Owens, throughk her Attorney, Joseph Colavecchi,
Esquire, files her Exceptions to the Master’s Report of J. Richard

Mattern, II, and respectfully avers as follows:

1. Defendant excepts to proposed Finding Number 2 that the
property 1is not capable of division without prejudice to or
spoiling the whole.

2. Defendant excepts to proposed Finding Number 3 that the
valuation of the property as a whole is One Hundred Fifty Thousand
($150,000) Dollars.

3. Defendant excepts to proposed Finding Number 5 that the
subject property be sold at a Private Sale confined to the parties

pursuant to Pennsylvania R.C.P. No. 1563 and objects to said sale.




LAW QFFICES OF
COLAVECCHI
RYAN & COLAVECCHI

221 E. MARKET ST.
(ACROSS FROM
COURTHOUSE)

P. 0. BOX 131
CLEARFIELD, PA

Plaintiffs who own a majority in value of the property shall have

@ O -

4. Defendant excepts to Conclusion of Law Number 8 that the
property cannot be divided, and that it is not necessary to
determine purparts.

5. Defendant excepts to Conclusion of Law Number 9 that the
valuation of the entire property is One Hundred Fifty Thousand
($150,000) Dollars.

6. Defendant excepts to Conclusion of Law Number 12 that the

property shall be offered st a Private Sale, and that the

it awarded to them at its evaluation of One Hundred Fifty Thousand|
($150,000) Dollars.

7. Defendant excepts to Conclusion of Law Number 13 that the
Plaintiffs can purchase Defendants interest for the sum of Fifty-
six Thousand Two Hundred Fifty ($56,250) Dollars.

8. Defendant excepts to Findirg of Fact Number 34 that the
sale by Daniel Owens of his interest in the premises and the sale
by the heirs of Robert Owens of their interest in the property are
the best evidence of the premise value as a whole to be One Hundred
Fifty Thousand ($150,000) Dollars.

9. Defendant excepts to Conclusion of Law Number 15 that the
evidence in connection with the Agreement of Sale between the

parties and the applicability of the Statute of Frauds is




LAW OFFICES OF
COLAVECCHI
RYAN & COLAVECCHI
221 E. MARKET ST.
(ACROSS FROM
COURTHOUSE)

P. 0. BOX 131
CLEARFIELD, PA
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admissible to the extent that it is relevant to the issue of the
value of the property, and Defendant, Stanley B. Owens’ belief as
to the value of the property.

10. Defendant excepts to the Opinion of the Master as set out
on Page 17 of the Master’s Report that the testimony of Richard
Provost is not credible as he has given opinions and conclusions
unsupported by evidence, unsupported by reasons, and that he
ignored'the recent arms-length comparable sales of this property.

11. Defendant excepts tc the Opinion of the Master on Page
18 of the Master’s Report that he is not impressed by the testimony
of Stanley and Marie Owens with regard to keeping the property in
the family and wanting to continue to hunt on the property.

12. Defendant excepts to the Opinion of the Master as set
forth on Page 18 and 19 of the Master’s Report that Merrey and
Braid suffered a detriment in failing to secure the 549.5 acres and
that they had any right to rely on Stanley Owens to sell his
interest to them.

13. Defendant excepts to the findings and or opinion of the
Master as set forth on Page 2C that Merrey and Braid could have
succeeded in an action for specific performance in a Court of
Equity to force the sale of the interest of Marie Owens and Stanley

Owens.




WHEREFORE, Marie C. Owens, Defendant in the above-captioned
case, asks that the Court fird the following:

a. That the property ke partitioned in purparts in
accordance with the proportionate interests owned by Plaintiffs and
Defendants;

b. In the alternstive, that the total value of the
property be set at Three Hundrad Seventy-nine Thousand ($379,000),

the figure testified to by Richard Provost and by Craig Ostheim.

Respectfully submitted:

o\

JOSERY COLAVECCHI, ESQUIRE
Attorney for Defendant,
Marie C. Owens

LAW OFFICES OF
| COLAVECCHI
+ RYAN & COLAVECCHI

221 E. MARKET ST.
(ACROSS FROM
COURTHOUSE) 4

P.0. BOX 131
CLEARFIELD, PA
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

DENNIS L. MERREY and
ELMO L. BRAID,

VS.

Plaintiffs

No. 00-1525-CD

STANLEY B. OWENS and
MARIE C. OWENS,

Defendants

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW

STANLEY B. OWENS, through his attorney, Warren B. Mikesell, II, Esquire, files his

Proposed Findings of Fact and Conclusions of Law as directed to J. Richard Mattern, Esquire,
Master in Partition, and respectfully avers as follows:

PROPOSED FINDINGS OF FACT

A Complaint for Partition was filed on or about December 8, 2000, by Dennis L.
Merrey and Elmo L. Braid, Plaintiffs, against Stanley B. Owens, the heirs of
Robert Owens, Dale R. Owens, Dolores Eunice Doyle, Josephine E. Bartley and
Brent Charles Owens.

An Order was issued by the Court dated June 18, 2001, discontinuing the
Partition Action as to Dale R. Owens, Dolores Eunice Doyle, Josephine E. Bartley
and Brent Charles Owens.

An Order was issued by the Court dated December 18, 2001, appointing J.
Richard Mattern, Esquire, as Master in this case.

By agreement of the parties of record as of December 18, 2001, a view of the
property was conducted on January 24, 2001, by the appointed Master, Richard
Mattern, Esquire, with Attorney Peter Smith, Esquire, Plaintiff’s Dennis L.
Merrey and Elmo L. Braid, and Attorney Warren B. Mikesell, II, Esquire, being
present. The Defendant, Stanley B. Owens, was unable to attend due to health
problems. Note: Defendant, Marie C. Owens, was not a named party at the time
and had no representation at said view by the appointed Master.

An Order was issued by the Court dated May 8, 2002, directing that Marie C.
Owens be added as a party Defendant.

The Court issued an Order dated May 15, 2002, directing that Partition be made of
the real estate consisting of 549.5 acres of surface rights, having Clearfield County




10.

I1.

12.

13.

14.

O o O

Assessment Map No. 115-104-3 and being the eastern one-half of Warrant No.
5319, and that said partition be among the parties as follows: Stanley B. Owens -
37 ¥2%; and, Dennis L. Merry and Elmo L. Braid - 62 /2%. Said Order further
affirmed the appointment of J. Richard Mattern as Master.

J. Richard Mattern, Master in Partition, held a hearing on July 25, 2002, which,
according to his letter of May 13, 2002, was to decide whether or not the property
subject to the Partition Action (herein after referred to as the “subject property”)
was capable of division, without prejudice to or spoiling the whole, into parts
proportionate to the interests of the co-tenants, without first having a survey.

At the hearing, Dennis L. Merrey testified that he and Elmo L. Braid, his father-
in-law, did on August 13, 1999, purchased a 37 1/2% interest in the subject
property from Daniel Owens and Marjorie Owens for the sum of $56,250.00.
(Hearing Transcript Page 10) Said Deed was recorded in the Office of the
Recorder of Deeds of Clearfield County at Instrument Number 199913408.

Dennis Merrey, a/k/a Dennis Merry, testified that he and Elmo L. Braid, his
father-in-law, later purchased a 25% interest of this property from Dale R. Owens,
Ellen K. Owens, Brent Charles Owens, Louise Owens, Wayne Doyle, Dolores
Doyle and Josephine Bartley, being the heirs of Robert Owens, for the sum of
$37,500.00. (Hearing Transcript Page 11) Said Deed was recorded in the Office
of the Recorder of Deeds of Clearfield County at Instrument Number 200104717.

Merrey testified that he had been dealing with Dan Owens who represented to
Metrey that he, Dan Owens, was the individual representing the family concerning
the proposed purchase by him of the entire property. (Hearing Transcript Page

12)

Merrey testified that Daniel Owens, a/k/a Dan Owens, never produced a power of
attorney or an agreement from Marie Owens and/or Stanley Owens showing that
he, Daniel Owens, had any authority to speak for them. (Hearing Transcript Page
27)

Merrey further testified Dan Owens never made any decisions as to the property
and when they got to a crossroad Dan Owens indicated that he would have to
speak with Stanley Owens and Dale Owens. (Hearing Transcript Page 41)

Merrey testified that a letter dated February 12, 1999, was believed to have been
delivered to Dan Owens setting forth the terms for the sale of the subject property
the he, Dennis Merrey, had agreed upon with Dan Owens. (Hearing Transcript
Page 45)

Merrey further testified with regards to the February 12, 1999, letter sent by him
was either sent or delivered to Dan Owens and he was unaware or unsure of

2
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whether a copy of the aforesaid letter setting forth the terms and conditions of the
sale of the subject property had been delivered to Stanley Owens (Hearing
Transcript Page 47)

Merrey testified that Dan Owens had given him a letter from Stanley Owens.
(Hearing Transcript Page 14)

Merrey testified that Dan Owens and Dale Owens had signed the agreement but
he had not received a signed agreement from from Stanley Owens. (Hearing
Transcript Page 49)

Merrey further testified that the letter allegedly from Stanley Owens stated “I have
no problem with the terms that he outline to me. As soon as my problems are
resolved I will get in contact with you and will complete the contract. (Hearing
Transcript Page 36)

Mr. Merrey further testified that he never had any conversations with Stanley
Owens and was not sure what problems needed solved. (Hearing Transcript Page
38.)

Merrey also testified that he had knowledge of marital issues which were later
confirmed through counsel. (Hearing Transcript Page 39)

Dan Owens testified that Merrey knew that his brother was having divorce issues
in February of 1999. (Hearing Transcript Page 152). He further testified that
“Well, they knew Stanley was in a divorce proceedings, and I mean, they knew
that from the get go.” (Hearing Transcript Page 153)

Merrey testified that he was aware that the Owens’ family brothers had less than a
cordial relationship. (Hearing Transcript Page 29)

Merrey testified that access to the subject property was through the Peerless Fuel
property and that you have to cross the property of other parties to get to the 549.5
acre subject property. (Hearing Transcript Page 16)

Merrey further testified that to his knowledge that there were no written right of
way agreements with either Peerless or the other entity that owns the property that
must be crossed to gain access to the subject property. (Hearing Transcript Page
17)

Merrey testified that the property is basically a flat top and includes some fairly
steep siding with no roads, no streams, no mountains or hills within the property
that would be a physical landmark with no utilities available at the property.
(Hearing Transcript Page 18)
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Merrey testified that the distance to the nearest public thoroughfare, which is a
public township road, is five to six miles. (Hearing Transcript Page 18)

Merrey testified that he attempted to have conversations with Stanley Owens but
was not able to do so. (Hearing Transcript Page 23)

Merrey testified that the property cannot be divided into purparts without spoiling
the whole because the surrounding properties primary use has been hunting and
recreation. (Hearing Transcript Pages 24 and 25)

Merrey testified that he never spoke with Marie Owens or had any dealings with
her. (Hearing Transcript Page 32)

Merrey testified that if 37 1/2% of the land was cut out it would harm his interest
concerning the purpose for which he entered into the deal since his purpose was to
own the entire portion of land to use for recreational purposes, hunting primarily.
(Hearing Transcript Page 33)

Merrey testified that he knew procedurally that they could file a Partition Action if
they did not acquire the entire land. (Hearing Transcript Page 34)

Merrey testified that concerning his letter of February 12, 1999, he had nothing
from Stanley Owens or from Marie Owens saying that they agreed to the terms.
(Hearing Transcript Page 51)

Merrey testified that he believed that there may have been some problems
between Dan Owens and Stanley Owens or some issues involving them. (Hearing
Transcript Page 54)

Merrey testified that the one time that he saw Stanley Owens and spoke with him
about selling his interest in the property, Stanley Owens said that he was not
interested, and that he did not want to sell it. This was in 2001. (H.T Page 64)

Merrey testified that when he spoke with Stanley Owens on the one occasion,
Stanley Owens made a reference to a letter and said that the recollection of
Stanley Owens was that he did not really want to sell it and the best recollection
he had was when he wrote the letter, he indicated to them that he did not want to
sell it but would keep their name and if he ever did want to sell it, he would
contact them. (Hearing Transcript Page 60)

Merrey testified that he made an offer to Stanley Owens to proceed with the sale
under the terms of what he referred to as his letter of February 12, 1999,
agreement and that he would also permit Stanley Owens and a guest to hunt on the
ground.
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Craig W. Ostheim, a timber expert, of American Forestry Consultants testified
that he made an onsite view of the standing timber on the subject property and
subsequently prepared an estimate of the value of the timber on the Owens
property. His written report indicates that the fair market value of the timber,
based on a clear-cut situation of removing the pulp and saw timber, is
approximately $49,000.00. This estimate took into account the remote location of
the timber and the access to the same. (Hearing Transcript Page 84)

Dennis Owens testified that he is the son of Stanley and Marie Owens. He made a
request to his mother and father that they retain the land for he and his family to
hunt on it. (Hearing Transcript Page 91)

Donald Harvey Klinger, a consulting forester, testified that he manages forest land
for private and industrial clients. He testified that he works for several large
hunting clubs and that the primary focus is hunting and he also helped them
through timber management. (Hearing Transcript Page 97)

Klinger testified he visited the 549.5 acre subject property in Goshen Township.
(Hearing Transcript Page 99)

He testified that as far as timber value, it was consistently pretty poor quality.
(Hearing Transcript Page 100)

Klinger testified that the average home range of white tailed deer is one square
mile or 644 acres. (Page 102)

Klinger testified you can improve deer habitat on any size property.

Klinger further testified that the most important things to look at in whitetail deer
management are the availability of food, water and shelter. (Hearing Transcript
page 109).

Klinger testified that he did not or has not conducted any studies as to the one-
square mile range of the average deer relative to any available water source.
(Hearing Transcript Page 111)

Klinger further testified that the subject property has no stream going through it
(Hearing Transcript Page 109) and that surrounding properties have several major

water sources available. (Hearing Transcript Page 112)

Klinger testified that he currently manages parcels ranging from 20 acres to 650
acres. (Hearing Transcript Pages 107 and 108)

Klinger also testified that the most important factor is managing the doe to buck
ratio with the ideal ratio being 1:1. (Hearing Transcript Page 110)

5
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Klinger further testified of the twelve (12) or more properties he has been hired to
assist in the management of the whitetail deer that he has never achieved nor does
he ever expect to achieve a 1:1 doe to buck ratio and that the preferred ratio was
an “ideal” not a “reality”. (Hearing Transcript Page 110)

Klinger testified that even as to his largest managed acreage of 650 acres he has
not even achieved a 4:1 doe to buck ratio and it may be less than 10:1. (Hearing
Transcript Pages 113 and 114)

Klinger testified that there would be no difference in the doe to buck ratio if you
removed two (2) doe from 320 acres versus 549 and in fact it would make no
difference at all in either scenario. (Hearing Transcript Page 114)

Merrey had previously testified that the subject property was not capable of being
divided or maintained as currently owned due to safety reasons because a bullet
does not recognize a posted sign or where a boundary line begins and ends or
where other hunters are. (Hearing Transcript Page 25 )

Klinger further testified that if you have a significant doe hunt on the subject
property and do not harvest bucks until they are 3 %2 to 4 % years old you will
being altering the natural balance of doe to buck. (Hearing Transcript Page 114)

Klinger also testified that an average doe’s chances of multiple births each year
are increased with an increase of available food sources and part of the
management techniques that would be employed would be the increase of food
plots and planting of fruit bearing trees which in turn would increase the size of
the deer herd on the subject property which would likely require the increase in
the harvesting of doe on the property. (Hearing Transcript Page 115)

J. Richard Mattern summarized Klinger’s testimony that 320 acres is sufficient as
far as deer management is concerned but it can be better done with 550 acres.
(Hearing Transcript Page 120)

Richard J. Provost, a real estate appraiser, testified. His qualifications were
admitted by all parties. (Hearing Transcript Page 121)

Provost testified that he examined the Owens property both by vehicle and by
walking it. He testified that in his opinion, the market value of the Owens
property is $330,000.00 and submitted a written report. (Hearing Transcript Page
122)

Provost further testified that the property could be partitioned without disturbing
and without devaluing the whole. (Hearing Transcript Page 123)
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Provost testified that if you remove 37 1/2% of the 549 acres that it would not
devalue the rest of the property. (Hearing Transcript Page 124)

Provost testified that no one would pay a premium for the difference between
buying 549 V2 acres as opposed to 320 + or 200+ acres. (Hearing Transcript Page
128)

Daniel Owens testified that when he approached Stanley Owens about selling his
interest in the real estate, he said he could not do anything. He would not sign any
papers or anything until after the divorce was final. Dan Owens said okay would
you write a letter or a paper, give me a paper or something that would state what
you would do when the divorce was final. (Hearing Transcript Page 132)

Dan Owens testified that he received a letter from Stanley Owens in June of 1999
and he gave the letter to Denny Merrey. (Hearing Transcript Page 133 and 134)

Dan Owens testified that Stanley Owens did not indicate a willingness to turn the
dealings on the property over to him and would not let Dan Owens do the talking.
(Hearing Transcript Page 136)

Dan Owens testified that the alleged letter from Stanley Owens was the sole
extent of any writings between himself and his brother as far as his authority to act
on Stanley’s behalf in selling the Owens property. (Hearing Transcript Page 140)

Dan Owens testified that he received $7,500.00 from Merrey and Braid as a down
payment and that the check was payable to him. (Hearing Transcript Page 156)

Dan Owens testified the money was deposited into his bank account. No one
else’s name was on it but Dan Owens. (Hearing Transcript Page 156 and 157)

Dan Owens said he left the $7,500.00 in the bank since in the letter, it states that if
the deal did not go through, he had to give the money back to them. He further
said he kept the money until they decided they were going to buy his share of the
subject property and then the money became his. (Hearing Transcript Pages 157
and 158)

Dan Owens testified that he had the $7,500.00 in his account but they did not
really have a deal as far as it being sold. He said it was more like a down payment
in case they wanted to buy it. The money had to be there for them to get their
money back if they did not buy the ground; (Hearing Transcript Page 159) Dan
Owens further said that if they would have told him the deal fell through and just
forget it, he would have returned the $7,500.00. (Hearing Transcript Page 159)

Dan Owens testified that he signed the February 12, 1999, letter he received from
Merrey; however, he did not send a copy to Stan Owens or Dale Owens. (Hearing
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Transcript Page 149)

Dan Owens further testified as to the February 12, 1999, time frame had heart
problems and that he was just interested in getting rid of his share. (Hearing
Transcript Page 150)

Dan Owens further testified that he knew his brother, Stanley Owens, did not want
to sell his share and that he had told the Plaintiffs but could not remember when

but it was around the same time frame of February 12, 1999. (Hearing Transcript
Pages 151 and 152)

Dan Owens testified that he had never had the subject property appraised prior to
reaching the value for which he eventually sold his share. (Hearing Transcript
Page 154)

Dan Owens testified that the $7,500.00 was his when the deal was completed for
his 37.5% interest/share and he received his $56,250.00, less $7,500.00 that he
had already deposited. (Hearing Transcript Page 160)

Dan Owens testified that he was not aware of the dealings concerning his brother
Dale and his brother Stanley. He said he did not know what they were doing. He
had no idea. He further stated that they were negotiating for themselves.
(Hearing Transcript Page 161)

Dan Owens testified that from August 13, 1999, Stanley Owens and Dale Owens
were on their own. He stated whether or not they completed the sale of their
interest was up to them. (Hearing Transcript Page 161)

Marie Owens testified through a stipulation that she never agreed to sell the
property and never signed anything and that she wants to hold onto the property to
turn it over to her boys and grandchildren. (Hearing Transcript Page 163)

It was agreed that there was a pending divorce action between Marie Owens and
Stanley Owens and that she has an equitable interest in the property. (Hearing
Transcript Page 165 and 166)

Marie Owens testified that she originally filed for divorce on December 30, 1998,

and asked for equitable distribution of the marital assets. (Hearing Transcript
Page 169 and 170)

Stanley Owens obtained his interest in the property somewhere around 1970.
(Hearing Transcript Page 170)

Stanley Owens testified that he never spoke with Braid or Merrey until he talked
to them in 2001 at deer season. (Hearing Transcript Page 172)

8
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Stanley Owens testified that he received letters from them. One letter he got that
he was suppose to sign, he did not sign it and send it back because it said that if
they did not get the whole deal then it was up to them whether they wanted to
keep it or not. He said he would not sign it. (Hearing Transcript Page 172)

Stanley Owens testified that there was no agreement between he and Dan Owens,
his brother, for Dan to represent Stanley Owens in the sale of the property.
(Hearing Transcript Page 173)

Stanley Owens testified that the whole deal was set up by Dan Owens and that
Stanley Owens knew nothing about it until after the fact that Dan Owens had sole

his interest to them and he found out through his son Denny. (Hearing Transcript
Page 173)

Stanley Owens testified that when he started getting letters about the sale of the
property that is when he contacted Warren Mikesell and told him he did not want
to sell and he further said that he was informed by Warren Mikesell that he could
not sell it any how because he did not own it all by himself. (Hearing Transcript
Page 175)

Stanley Owens testified that he wrote a letter to his brother Dan that he was not
interested in selling but if he ever decided to sell, he would give him first chance.
(Hearing Transcript Page 177)

Stanley Owens testified that he believed the subject parcel could be divided in
such a way as to preserve his 37.5% share so he and his sons could hunt on it.
(Hearing Transcript Pages 179 and 180)

Stanley Owens testified that he has hunted on the property since he was 12 years
old-since 1951. (Hearing Transcript Page 181)

Stanley Owens testified that he is not interested in selling the property and that he

was not interested in selling it from the get go, from day one. (Hearing Transcript
Page 182)

Stanley Owens testified he thought the property was worth $600 to $700 an acres.
(Page 182)

Stanley Owens identified the property as described in the deed dated May 14,
1970, from Howard Owens and Hollis E. Owens to Daniel G. Owens and Stanley
B. Owens recorded in Volume 560, Page 394. (Hearing Transcript Page 184)

Stanley Owens testified that he was married in 1964 or 1965. (Hearing Transcript
Page 184)
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PROPOSED CONCLUSIONS OF LAW

STANLEY B. OWENS, through his attorney, Warren B. Mikesell, II, Esquire, files his
Proposed Conclusions of Law and respectfully avers as follows:

1.

The subject property of this Partition Action consists of 549.5 acres and is situated
in Goshen Township, Clearfield County, Pennsylvania.

The land is owned as follows: Dennis L. Merrey and Elmo L. Braid - 62 %%;
Stanley B. Owens - 37 2% (with Marie C. Owens claiming an equitable share or
part in a separate divorce action).

The Court has directed J. Richard Mattern to determine whether or not the
property is capable of division, without prejudice to or spoiling the whole, into
parts proportionate in value to the interest of the co-tenants. The other directions
by the Court are set forth in the Order.

The surface value of the property as testified to by Richard Provost is
$330,000.00. To this would be added the value of the timber as testified to by
Craig Ostheim of $49,000.00 for a total value of $379,000.00.

The property will be divided into two purparts, one purpart to represent 62 1/2%
of the property to be awarded to Dennis L. Merrey and Elmo M. Braid and the
remaining purpart consisting of 37 2% of the whole is to be awarded to Stanley
Owens and Marie Owens, his wife. This is in accordance with Pennsylvania Rule
of Civil Procedure 1560 (a).

The Masters fees and costs and the court costs should be divided between the
parties proportionate to their respective shares in accordance with Pennsylvania
rule of Civil Procedure 1574.

Testimony by Richard Provost has established that the property can be divided
without affecting the value of the whole. Testimony establishes that the land
which is essentially flat can be divided into purparts proportionate in value of the
ownership interest of the parties.

The Master shall retain a surveyor who shall divide the property into two separate

purparts being proportionate in value to the interest of the parties. The costs of the
subdivision should be divided between the parties proportionate to their respective
shares in accordance with Pennsylvania rule of Civil Procedure 1574.

That by stipulation, the acceptance of the Deed dated August 13, 1999, by the
Plaintiffs from Daniel Owens and Marjorie Owens for the sum of $56,250.00.

10
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(Said Deed was recorded in the Office of the Recorder of Deeds of Clearfield
County at Instrument Number 199913408) for the Daniel Owens 37.5% share;
and the Deed dated December 27, 2000, to Dennis Merry et. al. for the 25%
interest of this property from Dale R. Owens, Ellen K. Owens, Brent Charles
Owens, Louise Owens, Wayne Doyle, Dolores Doyle and Josephine Bartley,
being the heirs of Robert Owens, for the sum of $37,500.00. (Said Deed was
recorded in the Office of the Recorder of Deeds of Clearfield County at
Instrument Number 200104717) served to merge any agreement between the
parties thereto and they had to accept what was on the respective Deeds unless
language was present that certain terms of the agreement were to survive.

10.  The alleged agreement between Stanley Owens to sell his interest to Merrey and
Braid is not legally enforceable for the following reasons:

a. Statute of Frauds requires this type of agreement to sell real estate to be in
writing.

b. There was never a meeting of the minds between Stanley Owens and Merrey
and Braid.

c. Dan Owens had no apparent or real authority to act on behalf of Stanley
Owens.

d. Marie Owens, the wife of Stanley Owens, has an equitable interest in this
property and was not a party to any type of dealings and her interest in the
property cannot be extinguished without the completion of the divorce action. It
is entirely possible that Marie Owens could be awarded the interest of Stanley
Owens in this real estate as a result of the divorce action.

¢. The Master lacks jurisdiction to enforce an oral contract to convey real estate.

LAW AND ARGUMENT

Insofar as the relevant law is concerned, the Defendant, Stanley Owens, by and through
his counsel, Warren B. Mikesell, I, would admit that there is limited case law in the realm of a
Partition proceeding. We would rely on the court cases sited by Attorney Colavecchi in his brief
and will not attempt to restate what they stand for but will present our argument accordingly.

We believe that a judicial sale of a parcel of land is not the purpose of a Partition Action
as stated in Seiders vs. Giles (1891) 141 Pa 93, 21 A 514. If it were, there would be no basis for
the Rules of Civil Procedure governing these matters in the first place under Rule 1560.

The conclusion reached by the Court in Fry vs. Stetson (1952) 370 Pa 132, 87 A.2d 305

11
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that the primary purpose of a partition action is to divide, that is partition, the real estate so as to
enable each owner to possess and control his or her own share of the estate. Fry vs. Stetson
(1952) 370 Pa 132, 87 A.2d 305. Arguably, the division of the estate among the several owners
would serve to prevent strife and disagreement between them. Caldwell vs. Snyder (1896) 178
Pa 240, 35 A 996.

Pennsylvania Rule of Civil Procedure 1560 states if division can be made without
prejudice to or spoiling the whole, the property shall be divided as set for therein.

The first and most preferable method of dividing the property in a Partition proceeding is
set forth in 1560 (a) wherein a parcel is to be divided into as many purparts, one for each of the
co-tenants, with each purpart being proportionate in value to the recipient’s proportionate interest
in the whole. This is the obligatory procedure set forth under Rule 1560 (a) where division can
be made without prejudice to or spoiling the whole. Any property divided in this manner must
be awarded to the parties according to their respective interest. Pa R.C.P. 1561

If division under the provision of Rule 1560(a) cannot be made, then section (b) indicates
a division should be made into as many purparts as there are parties entitled thereto, without
regard to proportionate value. Pa R.C.P. 1560 (b). This is the second most preferred method of
division under which each co-tenant receives a purpart, although the value of the parcel awarded
to each party is not exactly proportionate to his or her interest in the whole.

If division under the provisions of Rule 1560(a) or (b) cannot be made, the section (c)
indicates that the property should be divided into such number of purparts as shall be most
advantageous and convenient without regard to the number of parties.

Property not subject to division under Rule 1560(a) but capable of division under Rule
1560 (b) or (c), should be awarded equitably among the parties with a provision for owelty. Pa
R.C.P. 1562.

The Defendant, Stanley Owens, believes that the Master can order a division of subject
property among the parties as provided under 1560 (a) according to their respective interest with
provisions for right-of-way across one purpart to reach the state game lands which adjoin the one
corner of the whole.

If, however, it becomes necessary to divide the property under 1560 (b) or 1560 (c), the
Master is directed to follow the provisions of Pennsylvania Rule of Civil Procedure 1566 which
provides that the Master give preliminary notice of the purposed Partition and allotment of the
purparts under 1560 (b) and 1560 (c) and if any party rejects the proposed allotment of the
purparts, the property would be offered for private sale by open bidding confined to the parties.

The first and controlling question that must be decided by the Master in this matter is
whether 549.5 acres of land can be divided without prejudicing or spoiling the whole. The
Defendant, Stanley Owens, would suggest it can. The subject parcel of ground is a sizeable
amount of acreage that would easily lend itself to subdivision into two (2) separate purparts
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without spoiling the whole.

Testimony at the hearing revealed that all parties agree that the primary use of the subject
parcel is for recreational/hunting use. Both sides further agreed that one can hunt on 200 acres
and 349 acres respectfully; however, the Plaintiffs want the entire 549.5 acres. Ironically, that is
not what they bought into. Although they had some sort of primitive sales agreement as
evidenced by the February 12, 1999, letter sent to Daniel Owens, for the purchase of the whole
549.5 acres, this agreement was never signed by all of the parties. Nevertheless, the Plaintiffs
subsequently purchased from Dan Owens his 37.5 % share and later purchased the 25% interest
from Dale Owens et.al. By stipulation, the terms of any agreement would have merged into the
Deeds accepted by the Plaintiffs. All they purchased was fractional interest for values
determined to be acceptable by the parties selling the same. Dan Owens testified that he never
had the property appraised for value prior to selling his share and accepted the amount he
received because he had health problems and just wanted to get rid of his share. There was no
testimony as to the basis for the Dale Owens’ et.al. share as to value so the Deed would speak for
itself and that is that the Plaintiff’s purchased a 25% share or part for the value therein stated.
Despite wanting to own the whole parcel, and despite knowing the Stanley Owens was going
through a divorce action and was unwilling or unable to sell until the same was completed, the
Plaintiff’s completed the sales between Daniel Owens and Dale Owens, et.al., and therefore gave
up any right to purchase the whole at that time. Furthermore, the Plaintiffs were aware through
legal counsel, that they could bring a Partition Action for the entire parcel once they purchased
the fractional interests of Daniel Owens and Dale Owens et.al.

The Plaintiff’s now want to say that their desire to purchase the whole should be
controlling and that their motive for entering into the negotiations, although not disclosed to any
of the Defendants including Daniel Owens, should now be controlling and would serve to
prevent the Master from dividing the subject property into proportional purparts as required by
Pa.R.C.P. 1560(a). That motive being the desire to own 549.5 acres in order to manage the deer
herd thereon.

As to deer management, even though this testimony was objected to by the Defendant,
Stanley Owens, by and through his counsel, it was interesting to note that the expert presented by
the Plaintiff’s indicated that the ideal ratio of 1:1 doe to buck was not and could not be expected
to be achieved on either a 549.5 acre parcel or 349 acre parcel although it could be managed
better on a larger tract. This expert went on to say that even on a 650 acre parcel he was
currently managing, he has not nor will not expect to ever achieve a 1:1 doe/buck ration nor has
he achieved a 4:1 ratio. Given the nature of the property and the surrounding properties, a total
deer management program could not be expected to work short of fencing in the property. This
was not in the plans. Plaintiff Merrey testified that he had safety concerns with a smaller parcel
because of the fact that a bullet would not recognize a posted sign. This is conceded by the
Defendant, Stanley Owens, but this statements merely begs the question: How is a bullet
supposed to know to stop from other adjoining property lines either?

Stanley Owens believes that this Master can fairly and equitably divide the subject parcel
into two (2) separate parcels proportionate to each parties respective share. Hunting safety and
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deer management will be the same whether the acreage owned by the Plaintiff’s is 549 acres or
349 acres. The only difference is what the Plaintiff’s want.

Until the Plaintiff’s filed this action and up until the Master in this matter renders his
decision, the Defendant, Stanley Owens, has and will have the same right to hunt on the entire
549.5 acre subject parcel as he did in 1951 when he was a young boy hunting there for the first
time at the age of 12. Stanley Owens is asking that the Master divide this parcel in accordance
with Rule 1560(a) and award him 206 acres, more or less, so he can continue to maintain his
right to hunt on a parcel of ground that has been in his family for over half a century. Plaintiff’s
would argue that equity should prevail and their underlying purpose for wanting to purchase the
whole 549 acres should prevail despite having, by law, purchased fractional interests. The
Plaintiff’s want their right to manage the deer herd and hunt on the property to prevail merely
because they own a larger share. The question as to whose “whole” is being spoiled may be
more appropriate in a court of equity. In this case, Stanley Owens and his heirs are losing much
more that the Plaintiff’s ever purchased...their right to hunt on the entire 549.5 acres as has been
done for over a half a century. Stanley Owens has said he will accept the decision of his brother
to sell out on him and thereby only leaving him a 37.5% interest and would accept 206 acres as
his share. Something is better than nothing in his mind.

The Defendant, Stanley Owens, believes that the Court, standing in Equity, can properly
and equitably divide the entire 549.5 acre parcel into two (2) purparts. As suggested by the
Defendant, Stanley Owens, the Master can order a survey at a cost to both parties proportionate
to their respective shares and award Mr. Owens the 206 acre parcel where his small trailer
currently sits. A right-of-way over and across this purpart over the existing dirt roadway leading
to the state game lands would be agreeable to Stanley Owens to the Plaintiffs, their heirs,
successors and assigns, as a means of gaining access to hunting on the state game lands only.
Since all parties agree that the subject property is a remote parcel of land with access over and
across several other parcels of land without any legal right of way for the same, creating a right-
of-way across a smaller portion of the whole will not in any way diminish or restrict either tenant
and would give both parties the benefit of being able to hunt on state game lands.

In summary, it is the position of Stanley Owens that the property can be perfectly
Partitioned between the two owners so that they have proportionate purparts.

However, in the event the Master feels that the purparts cannot be perfectly proportioned,
the Master is free to propose a division of the property as set out at 1560 (b) or under 1560 (c)
and under Pa R.C.P. 1566 submit the proposal to the parties at which time if there is any
objection, the property would then be sold a sale confined to the parties by open bidding.

Respectfully submitted,

Ll SRttt

Warren B. Mikesell, II, Esquire
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION

DENNIS L. MERREY and ELMO
L. BRAID
Plaintiffs

vSs. : No. 00 - 1525 - CD

STANLEY B. OWENS : E ELED

Defendant
MAY 1 § 2002

ORDER DIRECTING PARTITION William A, Shaw
UNDER PENNSYLVANIA R.C.P. 1557  Prothonotary

*/
AND NOW, this i5}

day of May, 2002, a Motion for an
Order Directing Partition having been filed by Plaintiffs and no
one having filed Objections to it, it is hereby ORDERED, ADJUDGED
and DECREED that Partition be made of the real estate described in
Paragraph 5 of the Complaint in this case consisting of 549.5 acres
of surface rights, having Clearfield County Assessment Map Number
115-1.04-3 and being the Eastern one-half of Warrant Number 5319,
among the parties therein named, as follows:

Stanley B. Owens ‘ 37.50%

Dennis L. Merrey and
Elmo L. Braid 62.50%

The Order of this Court dated December 18, 2001 appointing J.

Richard Mattern, Esquire, is affirmed nunc pro tunc.



The Preliminary Ccnference, Status Conferasnce, and all legal
proceedings that have taken place before this Court prior to the

date of this Order of Partition are affirmed nunc pro tunc.




MAY 15 Z002

O [355l1ce ety Colauecohn

<<_\=m3 A. Shaw m

Prothonotary
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL ACTION
DENNIS L. MERREY and ELMO L.
BRAID
-Vs- No. 00-1525-CD
STANLEY B. OWENS |
ORDER

NOW, this 8™ day of May, 2002, upon agreement of the parties, it is the
ORDER of this Court that Petition to Intervene filed on behalf of Marie C. Owens shall be and

is hereby granted and she be permitted to be added as a party cefendant.

President Juoée/

FILED
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William A. Shaw,
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LAW OFFICES OF
COLAVECCH!
RYAN & COLAVECCH!

221 E. MARKET ST.
(ACROSS FROM
COURTHOUSE)

P. 0. BOX 131
CLEARFIELD, PA
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DENNIS L. MERREY and ELMO L. CIVIL DIVISION
BRAID,
Plaintiffs No. 00 - 1525 - CD
vS. ORDER
STANLEY B. OWENS, Filed on Behalf of:
Defendant

Petiticoner, MARIE C. OWENS

Counsel of Record for This
Party:

JOSEPH COLAVECCHI, ESQUIRE
Pa. I.D. #06810

COLAVECCHI, RYAN & COLAVECCHI
221 East Market Street

P. 0. Box 131

Clearfield, PA 16830

814/765-1566

FILED
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LAW OFFICES OF
COLAVECCHI
RYAN & COLAVECCHI

221 E. MARKET ST.
{ACRCSS FROM
COURTHOUSE)

P. 0. BOX 131
CLEARFIELD, PA
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION

DENNIS L. MERREY and ELMO
L. BRAID
Plaintiffs
VS. : No. 00 - 1525 - CD

STANLEY B. OWENS
Defendant

ORDER

AND NOW, this ;Qcﬁh day of April, 2002, upon
consideration of the foregoing Petition requesting that an Order
of Partition be issued under Pennsylvania Rule of Civil Procedure
1557, a Rule is hereby issued and directed to Peter F. Smith,
Attorney for Plaintiffs, Warren B. Mikesell, II, Attorney for
Stanley B. Owens, anc J. Richard Mattern, III, Master in Partition,
to show cause why said Order in Partition under Pennsylvania Rule
of Civil Procedure 1557 shall not be issued.

This Rule is Returnable for Argument before this Court on the
8th day of May, 2002, at 10:30 A.M., at the Clearfield County

Courthouse, Courtroom Number 1.
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LAW OFFICES OF
COLAVECCHI
RYAN & COLAVECCHI

221 E. MARKET ST.
(ACROSS FROM
COURTHOUSE)

P. 0. BOX 131
CLEARFIELD, PA
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DENNIS L. MERREY and ELMO L.
BRAID,
Plaintiffes

vs.

STANLEY B. OWENS,
Defendant

CIVIL DIVISION
No. 00 - 1525 - CD

PETITION TO ENTER ORDER OF
PARTITION

Filed on Behalf of:
Petitioner, MARIE C. OWENS

Counsel of Record for This
Party:

JOSEPH COLAVECCHI, ESQUIRE
Pa. I.D. #06810

COLAVECCHI, RYAN & COLAVECCHI
221 Bast Market Street

P. 0. Box 131

Clearfield, BPA 16830

814/765-1566

FILED

APR 26 2002

William A. Shaw
Prothonotary




LAW OFFICES OF
COLAVECCHI
RYAN & COLAVECCHI

221 E. MARKET ST.
(ACROSS FROM
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P.O. BOX 131
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANTA
CIVIL ACTION

DENNIS L. MERREY and ELMO
L. BRAID
Plaintiffs
Vs, : No. 00 - 1525 - CD
STANLEY B. OWENS
Defendant

PETITION TO ENTER ORDER OF PARTITION

1. A Complaint for Partition was filed in this case on or
about December 8, 2000 to the above term and number.

2. The Court subsequently appointed J. Richard Mattern,
Master in Partition by Order dated December 18, 2001 under
Pennsylvania Rule of Civil 2rocedure 1558 which provides for the
appointment of a Master after the Court has issued an Order
directing Partition as required under Pennsylvania Rule of Civil
Procedure 1557.

3. Pennsylvania Rule of Civil Procedure 1557, requires that
the Court determine there shall be a Partition because of a default
or admission or after a hearing or trial and that the Court shall
enter an Order directing Partition which shall set forth the names
of all the co-tenants and the nature and extent of their interests

in the property.




LAW OFFICES OF
COLAVECCHI
RYAN & COLAVECCHI

221 E. MARKET ST.
(ACROSS FROM
COURTHOUSE)

P. 0. BOX 131
CLEARFIELD, PA

4. After the Order directing Partition has been entered under
Rule 1557, the Court would then go forward under Rule 1558
directing the parties to appear for a Preliminary Conference and
at that time, may appoint a Master to hear the entire matter.

5. It is respectfully regquested that an Order be issued
directing Partition as required under Pennsylvania Rule of Civil
Procedure 1557 which shall set forth the names of all the co-
tenants and the nature and extent of their interests in the

property.

Respectfully submitted:

NN

EYH COLAVEUCHI, ESQUIRE
Attorney for Marie C. Owens
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LAW OFFICES OF
COLAVECCHI
RYAN & COLAVECCHI

221 E. MARKET ST.
(ACROSS FROM
COURTHOUSE)

P. 0. BOX 131
CLEARFIELD, PA

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DENNIS L. MERREY and ELMO L.
BRAID,
Plaintiffs

vs.

STANLEY B. OWENS,
Defendant

CIVIL DIVISION

No. 00 - 1525 - CD

RULE

Filed on Behalf of:
Petitioner, MARIE C. OWENS

Counsel of Record for This
Party: '

JOSEPH COLAVECCHI, ESQUIRE
Pa. I.D. #06810

COLAVECCHI, RYAN & COLAVECCHI
221 East Market Street

P. 0. Box 131

Clearfield, PA 16830

814/765-1566




LAW OFFICES OF
COLAVECCHI
RYAN & COLAVECCHI

221 E. MARKET ST.
(ACROSS FROM
COURTHOUSE)

P. 0. BOX 131
CLEARFIELD, PA

0 .. 0 -

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION

DENNIS L. MERREY and ELMO
L. BRAID
Plaintiffs
vs. : No. 00 - 1525 - CD
STANLEY B. OWENS
Defendant

RULE

AND NOW, this lc\)&\'day of _PVPF\\ , 2002, upon
consideration of the foregoong Petition for Intervention by Marie
C. Owens, a Rule is hereby issued and directed to all barties to
this Partition Action to show cause why Marie C. Owens should not
be named as a party defendant in the partition proceedings, szaid
Rule is directed to Plaintiffs and Defendants and to J. Richard
Mattern, Master in said Partition Action.

Rule Returnable before this Court for Argument on the 880“\
day of C-7%”khg, , 2002, at /830 o’clock

fi_.M. at the C§Zarfield County Courthouse, Courtroom Number 1.

BY T COURT:

W

oz’hﬂ(./%yﬂ , JR.
Prgsident /dudge
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LAW OFFICES OF
COLAVECCHI
RYAN & COLAVECCH!

221 E. MARKET ST.
(ACROSS FROM
COURTHOUSE)

P. 0. BOX 131
CLEARFIELD, PA

. O

IN THE COURT OF COMMON PLEAS OF CLEARFIELD CQUNTY, PENNSYLVANIA

DENNIS L. MERREY and ELMC L.
BRAID,
Plaintiffs
VSs.
STANLEY B. OWENS,
Defendant

O

CIVIL DIVISION

No. 00 - 1525 - CD

PETITION FOR INTERVENTION BY
MARIE C. OWENS, WIFE OF
STANLEY B. OWENS

Filed on Behalf of:

Petitioner, MARIE C. OWENS

Counsel of Record for This
Party:

JOSEPH COLAVECCHTI,
Pa. I.D. #06810

ESQUIRE

COLAVECCHI, RYAN & COLAVECCHI
221 East Market Street

P. O. Box 131

Clearfield, PA 16830

814/765-1566

'l';
g
Bate 0

FILE

APR 18 2001
@) a(ﬁqg 6 cecatt
William A, Bhaw |
Prothonotary C@Iaucch

&




LAW OFFICES OF
COLAVECCHI
RYAN & COLAVECCHI

221 E. MARKET ST.
(ACROSS FROM
COURTHOUSE)

P. 0. BOX 131
CLEARFIELD, PA

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION

DENNIS L. MERREY and ELMO
L. BRAID
Plaintiffs
vs. : No. 00 - 1525 - (CD
STANLEY B. OWENS

Defendant

PETITICN FOR INTERVENTION '
BY MARIE C. OWENS, WIFE OF STANLEY B. OWENS

Marie C. Cwens, by her Attorney, Joseph Colavecchi, Esquire,
respectfully petitions this Court for leave to intervene as a party
defendant in the above-captioned action pursuant to Pennsylvania
R.C.P. 2327 and respectfully avers as follows:

1. A Petition was fil=d with this Court for a Partition of
certain real estate described therein on the 8% day of December,
2000 by Plaintiffs concerning real estate in which a 3/8 ownership
interest is vested in Stanley B. Owens, who is the husband of
Petitioner.

2. On or about the 30th day of December, 1998, Marie C. Owens
filed a Complaint in Divorce against her husband, Stanley B. Owens,
which concerns all real estate owned by Marie C. Owens and Stanley
B. Owens in which both parties have a legal and/or equitable

interest.




LAW OFFICES OF
COLAVECCHI
RYAN & COLAVECCHI
221 E. MARKET ST.

(ACROSS FROM
COURTHOUSE)

P. 0. BOX 131
CLEARFIELD, PA

8. If Petitioner is permitted to intervene, she will assert
her right to demand that the property be distributed to her and her
husband, Stanley B. Owens.

9. In the alternative, if Petitioner is permitted to
intervene, she will assert that the sale price which is being
asserted for the real estate is inadequate and would demand that
a higher price be paid for said property.

10. Petitioner’s interest in this action is not adequately
represented since Stanley B. Owens and Petitioner are involved in
a Divorce Action and as such, their interests in said real estate
may be adverse to each other.

WHEREFORE, Petitioner respectfully requests that this Court
enter an Order allowing >etitioner to intervene as a party
defendant pursuant to PennsYlvania R.C.P. 2327 and Pennsylvania
R.C.P. 2329 and that this Court Stay all proceedings pending the

disposition of this Petitioner.

JOSEPK JCOLAVECCHY ,NESQUIRE
Attorney for Petitioner
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o \IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION
DENNIS L. MERREY and
ELMO L. BRAID
Plaintiffs
VS. No. 00-1525-CD
STANLEY B. OWENS
Defendant DEC 1 8 2001
William A. Shaw
- ORDER Prothonotary

AND NOW this / { day of December, 2001, this being the date and time set by this Court
for hearing on Plaintif's"Motion for an Order Directing Partition and Answer having been filed, it

1S:
ORDERED, ADJUDGED and DECREED, that @[Mwﬂ ”/147 ;é,"; 57

Esquire, is hereby appointed to serve as Master in the @:reférenced case. The Master is
authorized and directed to hear testimony and receive eXtibits concerning the following issues, take
the following acts and report to the Court his Findings of Fact and Conclusions of Law:

A. Whether or not the property is capable of division, without prejudice to or spoiling
the whole, into parts proportionate in value to the interests of the co-tenants;

B. The value of the entire property;

C. Whether or not there are any mortgages, liens, encumbrances or charges which
affect the whole property or any part thereof and the amount due thereon;

D. In the event that the property is not capable of division without prejudice to or
spoiling the whole, then to offer whole the property for private sale to the parties in accordance with
the Rules of Civil Procedure and, if a party elects to purchase the premises, then to enter a sales
agreement with the purchasing party upon such terms and conditions as the Master deems
reasonable subject, however, to confirmation of said sale by the Court;

E. To deduct from the sale proceeds any liens and charges as determined by the Master.
F. To assess each party his proportionate share of costs including the compensation of

appraisers and the Master’s fees and to determine whether or not it would be equitable to charge the
property or funds resulting therefrom each party’s proportionate share of counsel fees; and,



a4 O O

G. In the event that the property cannot be divided without prejudice to or spoiling the whole,
and if a private sale to one of the parties is not concluded, then to offer the property for sale to the
general public and to conclude said sale upon such terms and conditions as the Master deems
reasonable subject, however, to confirmation of said sale by the Court.

COURT;

1)

J oﬁ(. Reilly, Jr., Presidﬁnfﬁ;}ge




FILED

DEC 18 2001
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William A. Shaw
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

DENNIS L. MERREY and
ELMO L. BRAID,

Plaintiff : No. 00-1525-CD
vSs.
TYPE OF CASE:
STANLEY B. OWENS, : Partition
Defendant :
CASE NUMBER: 00-1525-CD
TYPE OF CASE: Partition
TYPE OF PLEADING: RESPONSE TO MOTION FOR ORDER
DIRECTING PARTITION AND SCHEDULING
OF PRELIMINARY CONFERENCE
FILED ON BEHALF OF: Defendar.t

COUNSEL OF RECORD FOR THIS PARTY: WARREN B. MIKESELL II, ESQUIRE
Supreme Court I.D. #63717
115 Fast Locust Street
Clearfield, PA 16830
(814) 765-6605

FILED

DEC 0 7 2001
°[12:3¢]
William A. Shaw

Prothonotary
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANTIA

CIVIL DIVISION

DENNIS L. MERREY and
ELMO L. BRAID,

Plaintiff : No. 00-1525-CD
vs.
TYPE OF CASE:

STANLEY B. OWENS, : Partition

Defendant

RESPONSE TO MOTION FOR ORDER DIRECTING

PARTITION AND SCHEDULING OF PRELIMINARY CONFERENCE

AND NOW COMES, STANLEY B. OWENS, by and through their Attorney,
Warren B. Mikesell, II, Esquire, who respectfully states and
responds to Plaintiff‘s motion:

1.

2.

Admitted.
Admitted.
Admitted.

Admitted in part and denied in part. It is admitted
that by Order dated June 18, 2001, this Honorable Court
discontinued the Action as to the heirs of Robert Owens
because they no longer owned an interest in the
properties; however the Defendant is without sufficient
knowledge as to whether or not an actual Deed of
Conveyance for the twenty-five (25%) percent interest
in the property from the heirs of Robert Owens has been
executed and/or recorded. To date, the Defendant has
not contracted to have any title search or review of
the records for the same.

Admitted.
Admitted.
Admitted in part and denied in part. It is admitted

that Stanley B. Owens opposed the partition in prayer
on the basis of price at which the heirs of Robert



Owens agreed to accept their interest; however, it 1is
denied that this is the only basis for his opposition
to partition. Specifically, Stanley B. Owens stands by
his original answer in that he avers that he believes
the acreage that we are dealing with (five hundred
forty-nine and five tenths (549.5) acres) that the same
can be equitably divided between the parties by reason
of a survey and subdivision as ordered by the Court
without spoilage to the whole.

WHEREFORE, the Defendant prays that this Honorable Court to
schedule and conduct a preliminary conference as to the matters
in question with a resolution of a division of the parcel in
question according to the ownership rights held by the parties.

Respectfully submitted,

LUSRA Goutte

Dated: lalqu\ Warren B. Mikesell, II, Esquire

Attorney for the Defendant




FILED

OEC 0 7 2001

William A, Shaw
Prothonotary
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DENNIS L. MERREY and
ELMO L. BRAID,
Plaintiff,

VS.

STANLEY B. OWENS,
Defendant.

CIVIL DIVISION

No. 00-1525-CD

Partition

Type of Pleading:

Petition for Extension of time
to file and Change of
Preliminary Conference

Filed on behalf of:
Defendant

Counsel of record for this
party:

Warren B. Mikesell II
PA I.D. No. 63717

115 East Locust Street
Clearfield, PA 16830
(814) 765-6605

FILED
NOV 0 8 2001

illiam A. Shaw
WlProthonotarY




e O

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

DENNIS L. MERREY and
ELMO L. BRAID,
Plaintiff,
‘ No. 00-1525-CD
vs.
Partition
STANLEY B. OWENS,
Defendant.

Petition for Extention of Time to File
and

Change of Preliminary Conference Date

AND NOW COMES the Defendant, STANLEY B. OWENS, by and
through his attorney, Warren B. Mikesell, II, Esquire, he
respectfully states in support of this request the following:

1. The Plaintiffs have filed a Complaint for the Petition
of Five Hundred Forty-nine (549) acres surface situate in Goshen
Township, Clearfield County, Pennsylvania on December 8, 2000.

2. The Complaint was served on Defendant, STANLEY B. OWENS,
who resides at 126 Y% Evergreen Street, DuBois, Pennsylvania,
15801, on December 21, 2000.

3. The Defendant, STANLEY B. OWENS, owns an undivided
Thirty-seven and one-half (37.5%) percent interest in the subject
premises of the Partition Action.

4. That on or about October 19, 2001, the Court filed

entered a Rule Returnable directing the Defendant, STANLEY B.



0 O .

OWENS, to show cause, if any, why Plaintiff’s Motion for Order
Directing Partition and Scheduling of Preliminary Conference
should not be filed.

5. The said Notice and Rule Returnable dated Oétober 19,
2001, (A copy of said Order is attached) was forwarded to counsel
of record for the Defendant, Warren B. Mikesell, II, Esquire, by
First Class Mail with a post mark of November 2, 2001.

6. Counsel of record for the Defendant, STANLEY B. OWENS,
received said mail on or about November 5, 2001.

7. The said time set for the written response set forth in
the October 19, 2001, Order of this Court was set for on or
before November 8, 2001.

8. There is insufficient time due to the delay in the mail
system for Counsel to adequately review the matter with the
Defendant, STANLEY B. OWENS, and file the said written response
as required by this Court’'s Order of October 19, 2001.

9. That counsel for the Defendant, Warren B. Mikesell, II,
Esquire, is scheduled to be on vacation from November 19, 2001
until December 3, 2001, and, therefore, would be unable to
complete the necessary response and prepare for the Preliminary

Conference as previously scheduled by the Court.



WHEREFORE, it is respectfully requested that the Order of
October 19, 2001, be set aside and that the matter be

rescheduled.

Respectfully submitted,

Dated: //"C Fol

Warren B. Miﬁesell, II
Attorney for Defendant
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- IN'THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNS?LVANIA

CIVIL DIVISION

'DENNIS L. MERREY and ELMO L.

BRAID, S

B Plaintiffs : No. 00-1525-CD

VS
" .STANLEY B. OWENS,
' Defendant
RULE RETURNABLE

AND NOW THIS Z7ﬁday of (é'f' v/[tc/\) » 2001, upon consideration of the

Plaintiff’s Motion For Order Directing Partition and Scheduling of Preliminary Conference, it
is entered upon Stanley B. Owens, Defendant herein and directed to Stanley B. Owens to show

cause, if any, why said Motion should not be granted.

+

- Written response to this Motion is due by thecf é(bday of ﬁ,rpﬁm bee 2001,

This Order shall be heard in Court on the E—@day of /Z;H;,;,ﬁu , 2001,_ at
230 P, |

=2

o

By the Court,

Ihereby certify thie' '
. @nd altesiey C}C,)D 1$ 10 be a trye

OV of the oriai
statemant fted in thig Ca:oe”gm’

GBI 1 9 209

Attest:
CUl ZF

2 Promonotary
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION
DENNIS L. MERREY and
ELMO L. BRAID
Plaintiff,

vs. : No. 00-1525-CD

STANLEY B. OWENS,
Defendant

RULE RETURNABLE

NOW, this I day of _/\Ssebe, , 2001,

upon consideration of the Plaintiff’s Motion For Order Directing
Partition and Scheduling of Preliminary conference, it is entered
upon Stanley B. Owens, Defendant herein and directed to Stanley
B. Owens to show cause, if any, why said Motion should not be
granted.

Written response to this Motion is due by the ;%ZE& day of

Lbportsor

This Order shall be heard in Court on the zg%JK day of

LQUW‘M , 2001, at @ 80 A,

, 2001.

URT

Juﬁbe

FILED
NOV 13 2001

William A. Shaw
Prothonotary
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNIS L. MERRY and ELMO L. BRAID
Plaintiffs
VS. : No. 00-1525-CD

STANLEY B. OWENS
Defendant
CERTIFICATE OF SERVICE
I, Peter F. Smith, attorney for Dennis L. Merrey and Elmo L. Braid, in the above-captioned matter,
certify that I sent by First Class Mail, postage prepaid to Warren B. Mikesell a certified true and
correct copy of DEFENDANTS MOTION FOR ORDER DIRECTING PARTITION AND
SCHEDULING OF PRELIMINARY CONFERENCE AND RULE RETURNABLE on
November 2, 2001 at the following address:
Warren B. Mikesell, Esquire

115 East Locust Street
Clearfield, PA 16830

Respectfully submitt

/%C
Date: , g \—/
e 2 ~d/ Peter F. Smith, Attorney for Plaintiffs
B
FILED
NOV g « 2001

m S no ¢
. lﬂ A éhawc
.. onotary
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

DENNIS L. MERREY and ELMOL. ;
BRAID, :

Plaintiffs : No. 00-1525-CD

Vs

STANLEY B. OWENS,

Defendant

RULE RETURNABLE

AND NOW THIS ﬁ/{day of 0@6‘0 bW , 2001, upon consideration of the

Plaintiff’s Motion For Order Directing Partition and Scheduling of Preliminary Conference, it is

entered upon Stanley B. Owens, Defendant herein and directed to Stanley B. Owens to show
cause, if any, why said Motion should not be granted.
Written response to this Motion is due by the g™ day of November, 2001.

This Order shall be heard in Court on the 7 day of Degember, 2001, at 9:30 A.M.

FILED
0CT 30 2001

William A. Shaw
Prothonotary
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William A. Shaw @uﬂ\

Prothonotary
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA'
CIVIL DIVISION

DENNIS L. MERREY and ELMO L.
BRAID,

Plaintiffs : No. 00-1525-CD
VS

STANLEY B. OWENS, : TYPE OF CASE:
Defendant : Partition

TYPE OF PLEADING:
Motion For Order Directing
Partition and Scheduling of
Preliminary Conference

FILED ON BEHALF OF:
Plaintiffs

ATTORNEY OF RECORD FOR THIS
PARTY:

Peter F. Smith, Esquire

Supreme Court 1.D. #34291

30 South Second Street

P.O. Box 130

Clearfield, PA 16830

(814) 765-5595

ATTORNEY FOR STANLEY B. OWENS:
Warren B. Mikesell, II, Esquire

Supreme Court I.D. #63717

115 East Locust Street

Clearfield, PA 16830

(814) 765-6605

FILED
OCT 18 2001

William A. Shaw
Prothonotary

&
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNIS L. MERREY and ELMO L.
BRAID, :
Plaintiffs : No. 00-1525-CD
vs
STANLEY B. OWENS,
Defendant
RULE RETURNABLE
th
AND Now THIS _}4 day of Ockther , 2001, upon consideration of the

Plaintiff’s Motion For Order Directing Partition and Scheduling of Preliminary Conference, it
is entered upon Stanley B. Owens, Defendant herein and directed to Stanley B. Owens to show

cause, if any, why said Motion should not be granted.

o
Written response to this Motion is due by the = day OWWW , 2001.
This Order shall be heard in Court on the [ QJA day of (-//WMW , 2001, at
2 20 m

Lipjouoyjolqd
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

DENNIS L. MERREY and ELMO L.
BRAID, :
Plaintiffs : No. 00-1525-CD
Vs .
STANLEY B. OWENS,
Defendant
MOTION FOR ORDER DIRECTING PARTITION AND
SCHEDULING OF PRELIMINARY CONFERENCE
COMES NOW, DENNIS L. MERREY and ELMO L. BRAID by their Attorney Peter F.
Smith, who respectfully states in support of this Motion:
1. Plaintiffs have filed a Complaint for the Partition of 549.5 acres surface situate in
Goshen Township, Clearfield County, Pennsylvania, on December 8, 2000.
2. The Complaint was served on Defendant Stanley B. Owens, who resides at 126'2
Evergreen Street, DuBois, Pennsylvania, 15801, on December 21, 2000.
3. Defendant Stanley B. Owens owns an undivided 37.5% interest in the premises.
4. Plaintiffs subsequently purchased the other outstanding 25% interest in this property
from the Heirs of Robert Owens, to wit: Dale R. Owens, Dolores Eunice Doyle, Josephine E.
Bartley and Brent Charles Owens by deed recorded at Clearfield County Instrument Number
2001047417, By Ordered entered June 18, 2001, this Honorable Court discontinued the action as

to the Heirs of Robert Owens because they no longer owned an interest in the premises.

5. Plaintiffs now own an undivided 62.50% interest in the premises.



6. Defendant Stanley B. Owens admits that he owns an undivided 37.5% interest in the
premises in paragraph 7 of his Answer.

7. Defendant Stanley B. Owens states that he opposes partition in the prayer at the
conclusion at the of his Answer. However, that was on the basis of the price which the Heirs of
Robert Owens agreed to accept for their interest in the premises.

WHEREFORE, Plaintiffs pray this Honorable Court to enter a Rule against Stanley B.
Owens directing him to show cause, if any he may have why an Order should not be entered
directing the partition of the premises and scheduling a preliminary conference pursuant to
Pa.R.C.P. 1558.

Respectfully submitted,

A J

Dated: /) — /17~ 77 /
s Pefer F. Smith, £squire
Attorney for Plaintiffs
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNIS L. MERREY and ELMO L.
BRAID, :
Plaintiffs : No. 00-1525-CD
A
STANLEY B. OWENS,
Defendant
ORDER
AND NOW this day of , 2001, upon consideration of the

foregoing Motion, service having been made upon Defendant, Stanley B. Owens’ counsel, it
18,

ORDERED ADJUDGED AND DECREED that Partition of the premises described in
the foregoing Motion has been granted and a Preliminary Conference shall be scheduled on

,200t,at _ :  .m..

By the Court,

Judge
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

DENNIS .. MERREY and ELMO L.
BRAID,

Plaintiffs . No. 00-1525-CD
VS

STANLEY B. OWENS,
Defendant

CERTIFICATE OF SERVICE
I, Peter F. Smith, attorney for Plaintiffs in the above-captioned matter, certify that I sent by
First Class Mail, postage prepaid to Attorney Warren B. Mikesell a certified true and correct copy
of the Order entered June 18, 2001, at the following address:
Warren B. Mikesell, Esquire
115 East Locust Street

Clearfield, PA 16830

Respectfully submitted,

Date: June 19, 2001 %f/ |

Peter F. Smith, Attorney for Plaintiffs

FILED |

" JUN 19 2001

Williom A. Shaw
Prothonotary
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O110:0
JUN 19 700

William A. Shavl
Prothonotary
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

DENNIS L. MERREY and ELMO L.

BRAID, :

Plaintiffs : No. 00-1525-CD
Vs

STANLEY B. OWENS, THE HEIRS OF

ROBERT OWENS: DALE R. OWENS,

DOLORES EUNICE DOYLE,

JOSEPHINE E. BARTLEY, BRENT

CHARLES OWENS,
Defendants

ORDER

AND NOW this [; day of June, 2001, upon consideration of Plaintiffs’ Motion to
Discontinue suit as to the Heirs of Robert Owens, and an Answer having been filed on behalf of
Stanley B. Owens, the remaining Defendant who has no objection to the Motion to Discontinue, it
is,

ORDERED ADJUDGED AND DECREED that this action is discontinued as to the Heirs
of Robert Owens, to wit: Dale R. Owens, Dolores Eunice Doyle, Josephine E. Bartley and Brent

Charles Owens.

By the Court,

Jidge ‘7/ r
FILED

JUN 1 8 7601

\illfizom A, Sher
Pretfhondtany
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william A. Shaw
Prothonotary
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

DENIS L. MERREY and ELMO L. BRAID,
Plaintiffs

VSs. : No. 00-1525-CD

STANLEY B. OWENS, THE HEIRS OF

ROBERT OWENS: DALE R. OWENS,

DOLORES EUNICE DOYLE, ’

JOSEPHINE E. BARTLEY AND

BRENT CHARLES OWENS,
Defendants

Type of Pleading:
ANSWERS TO DISCONTINUE AS TO
THE HEIRS OF ROBERT OWENS

Filed on behalf of:
DEFENDANTS: STANLEY B. OWENS,
THE HEIRS OF ROBERT OWENS:
DALE R. OWENS, DOLORES EUNICE
DOYLE, JOSEPHINE E. BARTLEY
AND BRENT CHARLES OWENS,

Counsel of record for this
party:

Warren B. Mikesell, I1
PA I.D. No. 63717

115 East Locust Street

Clearfield, PA 16830
(814) 765-6605

FILED

MAY 16 2001

William A. Shaw
Prothonotary
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

DENIS L. MERREY and ELMO L. BRAID,
Plaintiffs

VS. : No. 00-1525-CD
STANLEY B. OWENS, THE HEIRS OF
ROBERT OWENS: DALE R. OWENS,
DOLORES EUNICE DOYLE,
JOSEPHINE E. BARTLEY AND

BRENT CHARLES OWENS,
Defendants

ANSWERS TO MOTION FOR DISCONTINUE AS TO HEIRS OF ROBERT OWENS
AND NOW COMES the Defendant, STANLEY B. OWENS, by and
through his attorney, Warren B. Mikesell, II, Esquire, who
respectfully provides the following answer:

1. Is admitted.

2. Is admitted.

3. Is admitted.

4. Defendant, Stanley B. Owens, is without sufficient
knowledge as to whether or not the heirs of Robert Owens did or
did not transfer their interest in the subject premises to this
action.

5. Is admitted.

6. Is admitted in part and denied in part. It is admitted
that if in fact the heirs of Robert Owens no longer have a title
interest in the premises, then they are no longer necessary

parties to this partition action; however, it is denied that the
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Defendant, Stanley B. Owens, has any personal knowledge as to
whether or not the said heirs c¢f Robert Owens have in fact sold
their interest.

WHEREFORE, the Cefendant respectfully submits to the Court
that he has no objection to the Court entering an Ozxder
discontinuing the action as to the heirs of Robert Owens, to wit:
Dale R. Owens, Dolores Eunice Doyle, Josephine E. Bartley and
Brent Charles Owens pursuant to Pennsylvania Rule of Civil
Procedure Number 229.

I verify that the statements made in this Partition Action are
true and correct. I understand that false statements herein are
made subject to the penalties of 18 PaC.S. § 4904, relating to
unsworn falsification to authorities.

T, L P e

STANLE . OWENS
Defendant

WarTten B. Mikesell II, Esquire
Attorney for Defendant

Date: S-/5-0\
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COMMONWEALTH OF PENNSYLVANIA
SS.
COUNTY OF CLEARFIELD

AFFIDAVIT

Before me, the undersigned officer, personally appeared,
STANLEY B. OWENS, who being duly sworn according to law deposes
and says that the facts set forth in the foregoing ANSWER TO
MOTION TO DISCONTINUE IN THE UNDERLYING PARTITION ACTION is true
and correct to the best of his knowledge, information, and

%/;A/ééw@

Stanley Owens

Sworn to and subscribed

before me this Zﬁ"bday
of L/ﬁﬂd%' , 2001.

N

b Ao

NOTARIAL SEAL
KIMBERLY JORDAN, Notary Public
Clearfield Boro, Clearfield County
My Commission Expires March 24, 2003
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FILED

MAY 16 2001
D\w\.oo\ ce
William A. Shaw

Prothonotary

%
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNIS L. MERREY and ELMO L.
BRAID, '
Plaintiffs
vs. : No. 00-1525-CD

STANLEY B. OWENS, THE HEIRS OF
ROBERT OWENS: DALE R. OWENS,
DOLORES EUNICE DOYLE,
JOSEPHINE E. BARTLEY, BRENT
CHARLES OWENS,

Defendants

CERTIFICATE OF SERVICE

I, Peter F. Smith, Attorney for the Plaintiffs in the above-captioned matter certify that I
served true correct and complete copies of the Motion to Discontinue filed in this action and the
completed scheduling order by U.S. First Class Mail to Warren B. Mikesell, II, Attorney for
Stanley B. Owens.

Warren B. Mikesell, 11, Esquire
115 East Locust Street
Clearfield, PA 16830

Respectfully submitted,

Date: April 27, 2001 ‘ ! -

Peter F. Smith 7
Attorney for Plaintiff
30 South Second Street
Clearfield, PA 16830
(814) 765-5595

FILED

APR 27 2001

MAZ 0 Qs
Will\ngA. ghaw
Prothonotary
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DENNIS L. MERREY and ELMO L.

BRAID,

A

STANLEY B. OWENS, THE HEIRS OF
ROBERT OWENS: DALE R. OWENS,

Plaintiffs

DOLORES EUNICE DOYLE,

JOSEPHINE E. BARTLEY, BRENT

CHARLES OWENS,

Defendants

CIVIL DIVISION

No. 00-1525-CD

TYPE OF CASE:;
Partition

TYPE OF PLEADING:
Motion to Discontinue as to
the Heirs of Robert Owens

FILED ON BEHALF OF:
Plaintiffs

ATTORNEY OF RECORD FOR THIS
PARTY:

Peter F. Smith, Esquire

Supreme Court 1.D. #34291

30 South Second Street

P.O. Box 130

Clearfield, PA 16830

(814) 765-5595

ATTORNEY FOR STANLEY B. OWENS:
Warren B, Mikesell, II, Esquire

Supreme Court I.D. #63717

115 East Locust Street

Clearfield, PA 16830

(814) 765-6605

FILED

William A. Shaw
Prethenotary
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

DENNIS L. MERREY and ELMO L.
BRAID, :
Plaintiffs : No. 00-1525-CD

VS

STANLEY B. OWENS, THE HEIRS OF
ROBERT OWENS: DALE R. OWENS,

DOLORES EUNICE DOYLE,
JOSEPHINE E. BARTLEY, BRENT
CHARLES OWENS,
Defendants
SCHEDULING ORDER
b Ao ) )
AND NOW THIS 26 day of Qe L , 2001, upon consideration of the

Plaintiff’s Motion to Discontinue as to the Heirs of Robert Owens, it is entered upon Stanley
B. Owens, one of the Defendants herein and directed to Stanley B. Owens to show cause, if

any, why said Motion should not be granted.

Written response to this Motion is due by the \_l{ilf day of % , 2001.
This Order shall be heard in Court on the @ day of Nl , 2001, at
1300 m 7
fthe Court,

W//ﬂ
JM/ 7]
FILED

APR 2 6 2001

William A, Shaw
Prothonotary

N
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

DENNIS L. MERREY and ELMO L.

BRAID, :

Plaintiffs : No. 00-1525-CD
v§

STANLEY B. OWENS, THE HEIRS OF

ROBERT OWENS: DALE R. OWENS,

DOLORES EUNICE DOYLE,

JOSEPHINE E. BARTLEY, BRENT

CHARLES OWENS,
Defendants

MOTION

COMES NOW, DENNIS L. MERREY and ELMO L. BRAID by their Attorney Peter F.
Smith, who respectfully states in support of this Motion:

1. The Plaintiffs initiated this Partition Action by Complaint filed December 8, 2000.

2. Defendant, Stanley B. Owens was served by the Clearfield County Sheriff at his
residence 126'2 Evergreen Street, DuBois, Pennsylvania, 15801, on December 21, 2000.

3. Plaintiffs also named as Defendants the Heirs of Robert Owens, to wit: Dale R.
Owens, Dolores Eunice Doyle, Josephine E. Bartley and Brent Charles Owens.

4. Subsequent to filing this action, the Heirs of Robert Owens transferred their interest
in the premises subject to this action to the Plaintiffs by deed recorded on April 5, 2001, at
Clearfield County Instrument Number 200104717,

5. This gives the Plaintiffs an undivided 62.5% interest in the premises.
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6. Since the Heirs of Robert Owens no longer have title to an interest in the premises,
they are no longer necessary parties to this Partition Action.

WHEREFORE, Plaintiffs prays this Honorable Court to enter an Order discontinuing this
action as to the Heirs of Robert Owens, to wit: Dale R. Owens, Dolores Eunice Doyle, Josephine
E. Bartley and Brent Charles Owens pursuant to Pa.R.C.P. 229.

Respectfully submitted,

Dated: é// 3 /d/ % //.:/ ‘,

“Peter F. Smith, Esquire”
Attorney for Plaintiffs

™
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

DENNIS L. MERREY and ELMO 1..
BRAID, :
Plaintiffs : No. 00-1525-CD

A&

STANLEY B. OWENS, THE HEIRS OF
ROBERT OWENS: DALE R. OWENS,
DOLORES EUNICE DOYLE,
JOSEPHINE E. BARTLEY, BRENT
CHARLES OWENS,

Defendants

ORDER

AND NOW this day of , 2001, upon consideration of the

foregoing Motion, service having been made upon the remaining Defendant, Stanley B.
Owens’ counsel, it is,

ORDERED ADJUDGED AND DECREED that this action is discontinued as to the
Heirs of Robert Owens, to wit: Dale R. Owens, Dolores Eunice Doyle, Josephine E. Bartley
and Brent Charles Owens.

By the Court,

Judge
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

DENNIS L. MERREY and ELMO L.
BRAID,
Plaintiffs

Vs

STANLEY B. OWENS, THE HEIRS OF
ROBERT OWENS: DALE R. OWENS,

DOLORES EUNICE DOYLE,
JOSEPHINE E. BARTLEY, BRENT
CHARLES OWENS,

Defendants

No. 00-1525-CD

I
AND NOW-. this "g/day of , 2001, a Rule being Returnable
7

against the Defendant, Dale R. Owens, it is -
ORDERED ADJUDGED AND DECREED that the Defendant, Dale R. Owens shall .. -

serve true,. correct-and complete answers to the Interrogﬁtories served upon him by. Plaintiff .- -

within}5 days of the date of this Order.

By the Court, .

{/ J

Judge

’—;

FILED

MAR 05 2001

William A. Shaw
Prothonotary
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

DENNIS L. MERREY and ELMO L.,
BRAID,

Plaintiffs : No. 00-1525-CD
Vs

STANLEY B. OWENS, THEHEIRSOF : *

ROBERT OWENS: DALE R. OWENS,

DOLORES EUNICE DOYLE,

JOSEPHINE E. BARTLEY, BRENT

CHARLES OWENS,
Defendants

CERTIFICATE OF SERVICE
I, Peter F. Smith, attorney for Plaintiffs in the above captioned matter, hereby certify that I
sent by U.S. First Class Mail, a true and correct copy of Plaintiffs’ MOTION TO COMPEL
DISCOVERY with completed Rule Returnable to Dale R. Owens, one of the Defendants herein on
February 1, 2001, at the following address: o
Dale R. Owens

14207 Lakeview Drive
Gainesville, VA 20155

Date: February 1, 2001

Peter F. Smith, Egquire
Attorney for Plaintiffs

Filizl
FER 0)2 2001
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

DENNIS L. MERREY and ELMO L.
BRAID,
Plaintiffs

Vs

STANLEY B. OWENS, THE HEIRS OF
ROBERT OWENS: DALE R. OWENS,
DOLORES EUNICE DOYLE,
JOSEPHINE E. BARTLEY, BRENT
CHARLES OWENS,

Defendants

FILED

JAN 2 4 2001

William A. sh
Prothonotar?/w

No. 00-1525-CD

TYPE OF CASE:
Civil

TYPE OF PLEADING:
Motion to Compel Discovery

FILED ON BEHALF OF:
Plaintiffs

ATTORNEY OF RECORD FOR THIS
PARTY:

Peter F. Smith, Esquire

Supreme Court [.D. #34291

30 South Second Street

P.O. Box 130

Clearfield, PA 16830

(814) 765-5595




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

DENNIS L. MERREY and ELMO L.
BRAID, :
Plaintiffs : No. 00-1525-CD

\£

STANLEY B. OWENS, THE HEIRS OF
ROBERT OWENS: DALE R. OWENS,
DOLORES EUNICE DOYLE,
JOSEPHINE E. BARTLEY, BRENT
CHARLES OWENS,

Defendants

RULE RETURNABLE

5 .

AND NOW THIS ’bts’day of Jonuar— , 2001, upon consideration of the
Plaintiff’s Motion to Compel, a Rule is entered upon Dale R. Owens, one of the Defendants
herein and directed to the Dale R. Owens to show cause, if any, why said Motion should not

be granted.

oI
Written response to this Motion is due by the 20 day OKQ—MM, , 2001.
This Rule shall be Returnable in Court on the 5 "“‘day OM%/@LJ ,

2001, atgq : 60 A .m.

By the Court,

/,
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

DENNIS L. MERREY and ELMO L.

BRAID, :

Plaintiffs : No. 00-1525-CD
Vs

STANLEY B. OWENS, THE HEIRS OF

ROBERT OWENS: DALE R. OWENS,

DOLORES EUNICE DOYLE,

JOSEPHINE E. BARTLEY, BRENT

CHARLES OWENS,
Defendants

MOTION TO COMPEL DISCOVERY

COMES NOW, DENNIS L. MERREY and ELMO L. BRAID by their Attorney Peter F.
Smith, who make the following Motion to Compel answers to Interrogatories:

1. The movants are the Plaintiffs in this matter.

2. Dale R. Owens is a Defendant who resides at 14207 Lakeview Drive, Gainesville,
Virginia, 20155. |

3. On December 8, 2000, the Clearfield County Sheriff served the Complaint and
Interrogatories on Dale R. Owens by certified mail.

4. A true and correct copy of said Interrogatories are attached hereto and incorporated
herein by reference.

5. Answers to Interrogatories are necessary to obtain the addresses of the siblings of

Dale R. Owens who are named Defendants and essential parties to this action.
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6. More than 30 days have elapsed since service of the Interrogatories on Defendant,
Dale R. Owens, but he has failed to answer the Interrogatories.

WHEREFORE, Movants prays this Honorable Court to enter an Order directing the
Defendant, Dale R. Owens to file true, correct and complete answers to the Interrogatories served

upon him by Plaintiffs within 5 days of the date of the Order.

Respectfully submitted,

Dated: //,Z_c//-d/ % A

Peter F. Smith, Esquire
Attorney for Plaintiffs
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IN THE'COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA -
CIVIL DIVISION

DENNIS L. MERREY and ELMO L.
BRAID.

Plaintiffs : No. 00- -CDh

VS
STANLEY B. OWENS. THE HEIRS OF
ROBERT OWENS: DALE R. OWENS.
DOLORES EUNICE DOYLE.
. JOSEPHINE E. BARTLEY. BRENT
CHARLES OWENS,

Defendants
INTERROGATORIES DIRECTED TO DALE R. OWENS i

You are directed to file Answers to the following Interrogatories within thirty days of -
service upon you. These Interrogatories are submitted pursuant to Pa.R.C.P. 4005. These

Interrogatories are intended to be of a continuing nature. and your Answers thereto must be
supplemented in a timely fashion.

.. Please state the full address of the residence, and the full mailing address if

different from the residential address. of your sister and a Defendant in this action, Dolores

Eunice Dovle;

2. Please state the full address of the residence. and the full mailing address if

different from the residential address. of your sister and Co-Defendant in this action, Josephine E.

Bartley:
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3. Please state the full address of the residence, and the full mailing address if
different ftom the residential address. of your brother and Co-Defendant in this action, Brent-

Charles Owens:

Respectfully submitted,

~ = ;’7 —
VY avil

—

Peter F. Smith, Esquire
Attorney for Plaintiffs

Daed: /7 -7 = &> -
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YERIFICATION

I, Dale R. Owens. Co-Defendant in the foregoing Interrogatories, hereby verify that the
answers to the foregoing Interrogatories are true based upon my personal knowledge or

information and belief. This statement is made subject to the penalties of 18 Pa C.S.A. § 4904

relating to unsworn falsification to authorities.

Date:

Dale R. Owens



¢ ,* In The Court of #~mmon Pleas of Clearfield Cour+, Pennsylvania
\_ deriff Docket # 10479
MERREY, DENNIS L. And ELMO L. BRAID 00-1525-CD

VS.
OWENS, STANLEY B. Al

COMLAINT FOR PARTITION and INTERROGATORIES

SHERIFF RETURNS

NOW DECEMBER 8, 2000 MAILED THE WITHINCOMPLAINT IN PARTITION AND
INTERROGATORIES TO DALE R. OWENS, DEFENDANT BY CERTIFIED MAIL #

7000 0600 0023 2701 1632 AT 14207 LAKEVIEW DRIVE, GAINESVILLE, VA,

22065 BEING HIS LAST KNOWN ADDRESS. THE RETURN RECEIPT IS HERETO
ATTACHED AND MADE A PART OF THIS RETURN ENDORSED BY DEFENDANT.

NO DATE OF DELIVERY WAS ON RETURN RECEIPT CARD. THE LETTER WAS SENT
MARKED "ADDRESSEE ONLY".

NOW DECEMBER 21, 2000 AT 11:13 AM EST SERVED THE WITHIN COMPLAINT IN
PARTITION ON STANLEY B. OWENS, DEFENDANT AT RESIDENCE, 126 1/2
EVERGREEN ST., DUBOIS, CLEARFIELD COUNTY, PENNSYLVANIA BY HANDING TO
STANLEY B. OWENS A TRUE AND ATTESTED COPY OF THE ORIGINAL COMPLAINT
IN PARTITION AND MADE KNOWN TO HIM THE CONTENTS THEREOF.

SERVED BY: COUDRIET

Return Costs
Cost Description

30.72 SHFF. HAWKINS PAID BY: ATTY.

20.00 SURCHARGE PAID BY: ATTY. F“_ED

AL
JP\N \ %‘LQ:\’\ A

"y
o A SHAW
W‘S}%‘é‘m‘\o\m W

Sworn to Before Me This So Answers,

200¢

y 3
I /d

WILLIAM A. SHAW
ProthonotarEy ]
My Commission Expires
13); Monday in Jan. 2002
Clearfield Co. Clearfield, PA.

4
/0 Day Of

Mo (v

Sheriff

Page 1 of |
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Certitied M~il Provides: .

B A mailing t P -

B A unique i (smm_. for your mailpiece Coe Y N

B A signature upon delivery .
B A record of delivery kept by the Postal Service for two years

Important Reminders: . ; . ’
® Certified Mail may ONLY be combined with First-Class Mail or Pricrity Mail.

Certified Mail is not available for any class of international mail

NO INSURANCE COVERAGE IS PROVIDED with Certified Mail. For
valuables, please consider Insured or Registered Mail.

For an additional fee, a Return Receipt may be requested to %3<Em proof of
delivery. To obtain Return Receipt service, please complete an

attach a Return
Receipt (PS Form 381 c to the article and add applicable postage to cover the
fee. Endorse mailpiece “Return Receipt Requested”. To receive a fee waiver for
a a:v_mmmﬁm return receipt, a USPS postmark on your Certified Mail receipt is
required.

For an additional fee, delivery may be restricted to the addressee or
addressee’s authorized agent. Advise the clerk or mark the mailpiece with the
endorsement “Restricted Delivery”.

If a postmark on the Certified Mail receipt is desired, _m_mmmm present the arti-
cle at the post office for postmarking. If a postmark on the Certified Mail
receipt is not needed, detach and affix label with postage and mail.

IMPORTANT: Save this receipt and present it when making an inquiry.
PS Form 3800, July 1999 (Reverse) 102595-99-M-2087

C-104y7
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

DENNIS L. MERREY and :
ELMO L. BRAID,
Plaintiffs

°e oo

vsS. No. 00-1525-CD

STANLEY B. OWENS, THE HEIRS OF

ROBERT OWENS; DALE R. OWENS,

DOLORES EUNICE DOYLE, JOSEPHINE

E. BARTLEY, BRENT CHARLES OWENS
Defendants

®e 68 90 e6 0o ee oo e

Type of Pleading:
ANSWER TO COMPLAINT FOR
PARTITION

Filed on behalf of:
DEFENDANT: Stanley B. Owens

Counsel of record for this
party:

Warren B. Mikesell, II
PA I.D. No. 63717

115 East Locust Street

Clearfield, PA 16830
(814) 765-6605

FILED

Wiliam A. Shaw
Prothonotary




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

DENNIS L. MERREY and
ELMO L. BRAID,
Plaintiffs
VS. No. 00-1525-CD
STANLEY B. OWENS, THE HEIRS OF
ROBERT OWENS; DALE R. OWENS,
DOLORES EUNICE DOYLE, JOSEPHINE

E. BARTLEY, BRENT CHARLES OWENS
Defendants

e® eo o0 e 08 oo oo o+ ee o0 oo

ANSWERS TO COMPLAINT FOR PARTITION

NOW COMES the Defendant, STANLEY B. OWENS, by and
through his attorney, Warren B. Mikesell, II, and sets forth the
following Answers to Complaint for Partition, and in support
thereof would aver as follows:

1. Paragraph one is admitted.

2. Paragraph two is admitted.

3. Paragraph three is denied. The current address of]
Stanley B. Owens is 126 % Evergreen Street, DuBois, Pennsylvania,
15801.

4. Paragraph four - The Defendant, Stanley B. Owens,
is without sufficient knowledge to provide an answer to this{
averment.

5. Paragraph five is admitted.

6. Paragraph six is admitted.

7. Paragraph seven is admitted.

8. Paragraph eight is admitted.

9. Paragraph nine is admitted insofaras it is

believed that Robert Owens and his wife, Laura Owens, are both
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deceased; however, the Defendant, Stanley B. Owens, is without
sufficient knowledge to provide an answer to the remaining
contents of this averment.

10. Paragraph ten is admitted.

11. Paragraph eleven is admitted.

12. Paragraph twelve is admitted in part and denied in
part. It is admitted that as evidenced by Exhibit "A" of the
Plaintiff's Complaint, a letter agreement dated Febrhary 12,
1999, may have been executed by Daniel Owens and Dale Owens for
the purchase price of $150,000.00. It is denied that the
Defendant, Stanley B. Owens, ever became a party to the said
letter agreement or contract for sale of the properties for that
value and it is denied that the value of the property is as
stated in that Sales Agreement of $150,000.00.

13. Paragraph thirteen - The Defendant, Stanley B.
Owens, is without sufficient knowledge as to what Defendant, Dalg
Owens, may or may not have accepted and that he is still holding
a check from the Plaintiff.

14. Paragraph fourteen - The Defendant, Stanley B.
Owens, is without sufficient knowledge as to provide an answer tg
this averment.

WHEREFORE, the Defendant, Stanley B. Owens,
respectfully requests that your Honorable Court not decree a
Partition of Real Estate subject to this action or appoint a

Master to conduct a partition;




A. The Defendant, Stanley B. Owens, respectfully requests that
this Court not partition the above parcel since he was not a
party to the contract for sale and it would be highly prejudicial
for the Court to place a value on the property that which other
owners may have agreed to sell the said property and the
Defendant, Stanley B. Owens, be forced to accept their value of
the property. The Defendant, Stanley B. Owens, believes that an
equitable partition of the property can be made wherein his 37.5%
interest could be preserved in the said real estate.

WHEREFORE, the Defendant, Stanley B. Owens, respectfully
requests that, if necessary to sell the property in question,
that the property be properly appraised at a-value set by
Clearfield County standards wherein acreage is being sold at a
rate of approximately $500.00 per acre.

B. The Defendant, Stanley B. Owens, respectfully requests that,
if necessary, this Court to divide the property after an
appropriate survey is prepared and submitted to the Court for a
division of the property; the said Defendant, Stanley B. Owers,
believes that the property can be divided without prejudice to
spoiling the whole since there are 549 acfes, more or less,
involved.

C. The Defendant, Stanley B. Owens, stands silent as to the

Plaintiff's request as to this matter.

W»aé’renB Mikesell, II
Attorney for Defendant




O o O ,

COMMONWEALTH OF PENNSYLVANIA
COUNTY OF CLEARFIELD ==

Before me, the undersigned Officer, personally appeared
STANLEY B. OWENS, who being duly sworn according to law, deposes
and states that the facts set forth in the foregoing Answer to

Partition are true and correct to the best of his knowledge,

information and belief.

/7% ﬁ %ﬂm‘” —

Stanley/B. Owens

SWORN and SUBSCRIBED
before me this é)f%

day of AZ;%WA% , 2000

Warren B l\,/\ll'ﬁtamlilI ﬁ v

n B. Mikesell I, Notary Public
Clearfield Boro, Clearfield rg:ounty
My Commission Expires June 14, 2004

Member, Pennsylvania Association of Notaries




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

-

DENNIS L. MERREY and ELMO L.

BRAID. :
Plaintiffs : No. 00-1525-CD

VS

STANLEY B. OWENS. THE HEIRS OF
ROBERT OWENS: DALE R. OWENS. TEP E OF CASE:
DOLORES EUNICE DOYLE. - : quity
JOSEPHINE E. BARTLEY. BRENT
CHARLES OWENS.

Defendants f TYPE OF PLEADING:
: Answer to Complaint for Partition

J FILLED ON BEHALF OF:
b : Defendants

PRO SE:
Dale R. Owens
14207 Lakeview Dr.
Gainesville, Va. 20155
(703) 754-8604

FILED
DFC 2 g 2000

Willlam A, Shaw
Fronanotary
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

DENNIS L. MERREY and ELMO L.
BRAID.

Plaintiffs : No. 00- -CD
Vs

STANLEY B. OWENS. THE HEIRS OF
ROBERT OWENS: DALE R. OWENS.
DOLORES EUNICE DOYLE,
JOSEPHINE E. BARTLEY, BRENT
CHARLES OWENS, _
Defendants

NOTICE TO DEFEND

TO: Dennis L. Merrey
Elmo L. Braid
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY PENNSYLVAN'IA |
- CIVIL DIVISION

“s-

DENNIS L. MERREY and ELMO L.

- BRAID, . D o

Plaintiffs e . No. 00- -CD
Vs

STANLEY B. OWENS, THE HEIRS OF

ROBERT OWENS: DALE R. OWENS.

DOLORES EUNICE DOYLE.

JOSEPHINE E. BARTLEY, BRENT
CHARLES OWENS,

Defendants
~ " comPLAIVT

COMES NOW: DALE R. OWENS, DOLORES EUNICE DOYLE, JOSEPHINE E.
BARTLEY, and BRENT CHARLES OWENS who files this Answer to Complaint for Partition
and in support thereof aver as follows:

1. Agree

2. Agree

3. Agree

4. Agree

5. Agree

6. Agree

7. Agree

8. Agree

9. Robert Owens and his wife are both Deceased.

10. Agree —



11. Agree

12. Agree

13. Agree

14. Agree

15. An attorney was retained by the Heirs of Robert Owens on October 23, 2000 to open
two estates. One for Robert Owens, who predeceased his wife, and then one for his wife. The
attorney stated this will take three to four months to clear the Pennsylvania inheritance tax

“department. As soon as this inheritance tax issue is resolved, the 25% interest in the above

property will be transferred to the plaintiffs.

16. Stanley B. Owens is in the middle of a divorce. All of his properties are frozen until
the divorce and property settlement are completed.

17. The real estate subject to this action does not have public roads for access.

18. The intent of the purchase of said property by Robert Owens and thé other grantees

was to share equally in the use of the entire property without partitioning,



WHEREFORE, the Defendents respectfully request that:

The Court Not decree partition of the real estate subject to this action.

Respectfully submitted,

‘Date: 12-26-00 ﬁ%/ot/@v ( &/w-W

Dale R. Owens

~,i§-f‘ ’;



FILED
%H 8 2000
i ki €. Otazac
Prothonotary m&_‘
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

DENNIS L. MERREY and ELMO L.
BRAID,
Plaintiffs

VS

STANLEY B. OWENS, THE HEIRS OF
ROBERT OWENS: DALE R. OWENS,
. DOLORES EUNICE DOYLE,
JOSEPHINE E. BARTLEY, BRENT
CHARLES OWENS,
Defendants

FILED

DEC 08 2000

William A. Shaw
ilJrothonotaw

No. 00- {534 -CD

TYPE OF CASE:
Equity

TYPE OF PLEADING:
Complaint for Partition

FILED ON BEHALF OF:
Plaintiffs

ATTORNEY OF RECORD FOR THIS
PARTY:

Peter F. Smith, Esquire

Supreme Court I.D. #34291

30 South Second Street

P.O. Box 130

Clearfield, PA 16830

(814) 765-5595
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

DENNIS L. MERREY and ELMO L.

BRAID,

Plamntiffs : No. 00- -CD

A&}

STANLEY B. OWENS, THE HEIRS OF
ROBERT OWENS: DALE R. OWENS,
DOLORES EUNICE DOYLE,
JOSEPHINE E. BARTLEY, BRENT
CHARLES OWENS,

TO:

Defendants

NOTICE TO DEFEND

Stanley B. Owens
Dale R. Owens
Dolores Eunice Doyle
Josephine E. Bartley
Brent Charles Owens

You have been sued in Court. If you wish to defend against the claims set forth in the

following pages, you must take action within twenty (20) days after this Complaint and Notice are
served, by entering a written appearance personally or by attorney and filing in writing with the
Court your defenses or objections to the claims set forth against you. You are warned that if you
fail to do so, the case may proceed without you, and a judgment may be entered against you by the
Court without further notice for any money claimed in the Complaint or for any other claim or
relief requested by the Plaintiff. You may lose money or other rights important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF
YOU DO NOT HAVE OR CANNOT AFFORD A LAWYER, GO TO OR
TELEPHONE THE OFFICE SET FORTH BELOW TO FIND OUT WHERE
YOU CAN GET LEGAL HELP.

Clearfield County Court Administrator
Clearfield County Courthouse
Second and Market Streets
Clearfield, PA 16830
(814) 765-2641 ext. 5982



AMERICANS WITH DISABILITIES ACT OF 1990

The Court of Common Pleas of Clearfield County is required by law to comply with
the Americans with Disabilities Act of 1990. For information about accessible facilities and
reasonable accommodations available to disabled individuals having business before the Court,
please contact our office. All arrangements must be made at least 72 hours prior to any
hearing or business before the Court. You must attend the scheduled conference or hearing.

Clearfield County Court Administrator
Clearfield County Courthouse
Corner of Market and Second Streets

Clearfield, PA 16830
(814) 765-2641, ext. 5982
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

DENNIS L. MERREY and ELMO L..
BRAID, :
Plaintiffs : No. 00- -CD

\)

STANLEY B. OWENS, THE HEIRS OF
ROBERT OWENS: DALE R. OWENS,
DOLORES EUNICE DOYLE,
JOSEPHINE E. BARTLEY, BRENT
CHARLES OWENS,

Defendants

COMPLAINT
COMES NOW, DENNIS L. MERREY and ELMO L. BRAID by their Attorney Peter F.
Smith, who files this Complaint for Partition and in support thereof aver as follows:

1. The name of the first Plaintiff is DENNIS L. MERREY who resides at RR 3, Box
30, Clearfield, Pennsylvania, 16830.

2. The name of the second Plaintiff is ELMO L. BRAID who resides at 707 Jade
Road, Clearfield, Pennsylvania, {6830.

3 The name of the first Defendant is STANLEY B. OWENS whose address is RD 2,
Box 274, Clearfield, Pennsylvania, 16830.

4, The final Defendants are the heirs at law of ROBERT OWENS, whose names and
addresses are:
a) DALE R. OWENS, 14207 Lakeview Drive, Gainsville, Virginia, 22065,
b) DOLORES EUNICE DOYLE, address unknown to Plaintiffs,
¢) JOSEPHINE E. BARTLEY, address unknown to Plaintiffs; and,

d) BRENT CHARLES OWENS, address unknown to Plaintiffs.
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5. The parcel of real estate subject to this action is situate in Goshen Township and
identified by Clearfield County Tax Map Number 115-L04-3. 1t consists of 549.5 acres surface

and 1s the eastern 1/2 of Warrant No. 5319, more particularly described as follows:

ALL that certain piece or parcel of land situate in Goshen Township, Clearfield County,
Pennsylvania, bounded and described as follows:

The Eastern one-half of Warrant No. 5319 beginning at a point on the northern line of
Warrant No. 5319 and the said point being equidistant between the west line of No. 5319 and
the east line of #5319 and being bounded on the north by Warrant No. 5320; on the east by
No. 5321 and No. 5318; on the south by Warrant No. 5316; and on the west by the western
one-half of Warrant no. 5319. Containing according to original survey five hundred forty-
nine and one-half acres, and is sold as the eastern one-half of Warrant No. 5319 and has not
been surveyed separately.

EXCEPTING AND RESERVING to Whitmer Steele Company, its successors and assigns, all
coal, fireclay, oil, gas and other minerals together with drilling and deep mining rights.

6. Plaintiffs became the owners of an undivided 37.5% interest in the premises subject
to this action by a deed from Daniel G. Owens and Marjorie E. Owens, husband and wife, dated
August 13, 1999, and recorded in Clearfield County Instrument Number 199913408 on August 13,
1999,

7. Defendant, STANLEY B. OWENS, obtained an undivided 37.5% interest in the
premises by deed dated May 14, 1970, granted by Howard Owens, et ux. and recorded in
Clearfield County Deed Book 560, Page 394.

8. ROBERT OWENS obtained an undivided 25% interest in the premises by a deed
dated April 8, 1924, granted by Whitmer-Steele Co. recorded in Clearfield County Deed Book
270, Page 172.

9. ROBERT OWENS is believed to have died. The date of his death is unknown to
Plaintiffs. No estate was opened for him in Clearfield County, Pennsylvania. Robert Owens’ wife

1s also believed to be deceased. His heirs are believed to be his children who are the individuals
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identified in paragraph 4 above.
10. As a result of the foregoing transfers and devises, ownership of the premises subject
to this action is currently held as follows:

Plantiffs: 37.5%
Defendant, Stanley B. Owens: 37.5%
Defendant, Heirs of Robert Owens: 25%

11.  No partition or division of the property has ever been made although Plaintiffs have
requested the Defendants to join with them in selling their interest to the Plaintiffs.

12. By letter agreement dated February 12, 1999, Defendant Dale Owens, who
represented that he had authority to act on behalf of all Heirs of Robert Owens, agreed to sell his
interest in the premises. The total purchase price was $150,000.00, of which the heirs of Robert
Owens would receive 25%. A true and correct copy of said letter agreement is attached hereto and
incorporated herein by reference as Exhibit A.

13. Defendant, DALE OWENS also accépted and still holds a check from Plaintiff,
ELMO L. BRAID in the amount of $2,625.00, as a down payment for the ROBERT OWENS
interest. A true and correct copy of said check is attached hereto and incorporated herein as Exhibit
B.

14, Plaintiffs and their counse! have urged Dale R. Owens to conclude this transfer
which will require opening an estate for Robert Owens to establish the identity of his heirs and to
appoint a fiduciary with authority to transfer the estate's interest in the subject premises and to
prepare and file a Pennsylvania Inheritance Tax Return and pay any necessary tax, interest and/or

penalties.



WHEREFORE, the Plaintiffs respectfully request that:
A. The Court decree partition of the real estate subject to this action and appoint a
Master to conduct the partition;

B. The Court decree that the real estate cannot be divided without prejudice to or
spoiling the whole and such proper and necessary sale of the same may be made by
the Master as the Court may direct;

C. If the Heirs of Robert Owens fail to open an estate, file an inheritance tax return and
pay any tax, interest and penalties, the Master be authorized to do this on their
behalf and that any legal fees, court costs, taxes, interest or penalties incurred in this
regard be assessed against the share of the Heirs of Robert Owens in the premises or
proceeds from its sale.

Respectfully submitted,

%
Dated: /7 ~ 7~ 00O 2%////

Peter F. Smith’, Esquire
Attorney for Plaintiffs




DENNIS L. MERREY
R.D. 3 - Box 30
Clearfield, PA 16830

814-765-4712
February 12, 1999

(O
w&ﬁ\\'i

Daniel Owens, Dale Owens and Stanley Owens
R.R, 3, Box 273
Clearfield, PA 16830

U
Gentlemen: & & ©

I write to confirm the agreement we have reached. E1 Braid and I
have agreed to purchase, and you have agreed to sell, 549%acres of real
estate in Goshen Township, Clearfield County, PA, identified by Tax Map
No. 115-L4-3 to which you took title by deed in Clearfield County Record
Volume 560, Page 394. We have agreed to pay $150,000.00.

We have also agreed that Elmo and I will tender.a down payment of
$7,500.00. We sent you an initial $1,000.00 with our cover letter. I
enclose an additional $6,500.00. The down payment is to be credited
toward the purchase price. We plan to close this transaction on or
before March 12, 1999. At that time the remaining balance of $142,500.00
will be tendered.

This sale is conditioned upon your ability to convey good and
marketable title to the premises and our ability to get a right-of-way
from adjoining landowners in recordable form. If either one of these
conditions should fail, Elmo and I will have the option to terminate this
sale, and you will agree to refund our $7,500.00 down payment.

Attorney Peter F. Smith of Clearfield will be representing us. He
can be reached at (814) 765-5595.

If you find these terms acceptable, I request that you each sign the
enclosed second copy of this letter at the bottom and return it to me.
This letter will then constitute a binding sales contract.

BUYERS
Pl L /\/) P/\/\/
Dennis L. Merrey &

3

.Elmo L. Brfad
SELLERS

We _agree to these tegms
/ .l
Cor aLAALL/%y :

Daniel Owen's

'Mﬂ\ 0@/4/& %Cﬂ//w Down Payment Held by Panvel fwens

Dale Owens for Robert Owens, Deceased

_1K‘ Stanley Owens

EXHIBIT A
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AFFIDAVIT

STATE OF PENNSYLVANIA :
HESES)
COUNTY OF CLEARFIELD :

DENNIS L. MERREY, being duly sworn according to law, depose

and say that the information contained in the foregoing Complaint
is true, correct and complete to the best of his information,

knowledge and belief.
é§;19V\2/’ ﬁﬁV)(Z\AJNA. /////

Dennis L. Merrey

SWORN TO AND SUBSCRIBED
before me this
day of October, 200

.b' Pobit
Note \wAM«\ﬂL
GGIES. COUDRIET, Notary Public
Clearfield Boro. Cieartield County, PA
|__My Commission Expires. October 21, 2002

AFFIDAVIT

STATE OF PENNSYLVANIA :
:SS
COUNTY OF CLEARFIELD :

ELMO L. BRAID, being duly sworn according to law, depose and
say that the information contained in the foregoing Complaint is
true, correct and complete to the best of his information,

knowledge and belief.

Elmo L. Braid

SWORN TO AND SUBSCRIBED

before me this gggﬁ

day of October, 2000.

T . Notary Publj
C!earﬁeld Boro. CAEﬁIflEld CorL}lntyu P:f\;

Commission Expires, Cetober 21, 2002
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Superior Court of Pennsylvania
Office of the Prothonotary

600 Grant Building

Pittsburgh, PA 15219

Re:  Dennis L. Merrey and Elmo L. Braid

Vs.

Stanley B. Owens and Marie C. Owens;

November 2, 2004

The Heirs of Robert Owens: Dale R. Owens, Dolores E. Doyle, Josephine E.

Bartley, Brent Charles Owens

No. 00-1525-CD

Superior Court No. 1654 WDA 2004

Dear Prothonotary:

Enclosed you will find the above referenced complete record appealed to your

office.

Sincerely,

-
William A. Shaw
Prothonotary/Clerk of Courts




John K. Reilly, Jr., Sr. Judge, Specially
Presiding

Court of Common Pleas

230 E. Market Street

Clearfield, PA 16830

Warren B. Mikesell, II
115 E. Locust Street
Clearfield, PA 16830

Joseph Colavecchi
PO Box 131
Clearfield, PA 16830

Dennis L. Merrey and Elmo L. Braid
Vs.

Stanley B. Owens and Marie C. Owens;

Peter F. Smith
PO Box 130
Clearfield, PA 16830

Dale R. Owens
14207 Lakeview Drive
Gainsville, VA 22065

The Heirs of Robert Owens: Dale R. Owens, Dolores E. Doyle, Josephine E. Bartley,

Brent Charles Owens

Court No. 00-1525-CD; Superior Court No. 1654 WDA 2004

Dear Counsel:

Please be advised that the above referenced record was forwarded to the Superior

Court of Pennsylvania on November 2, 2004.

Sincerely,

William A. Shaw
Prothonotary/Clerk of Courts



..Date: 11/02/2004 Clearfield County Court of Common Pleas User: BHUDSON

Time: 09:58 AM ROA Report
Page 1 of 3 Case: 2000-01525-CD
Current Judge: John K. Reilly Jr. I hereby certify this to be a true
and attested copy of the original
ctotarmant filed in this case.
NOV 02 2004
Civil Other . Lot d B
Attest. P S{ﬁunctaw/
Date Judge Cierk of Courts
12/08/2000 Filing: Complaint for Partition Paid by: Smith, Peter F. (attorney for No Judge

Merrey, Dennis L.) Receipt number: 0052591 Dated: 12/08/2000 Amount;
$80.00 (Check)
Eight Certified Copies to Attorney Smith

12/28/2000 Answer to Complaint for Partition , filed by s/DALE R. OWENS 2 cc D. No Judge
Owens

12/29/2000 Answer to Complaint for Partition, filed by s/Warren B. Mikesell, Il, Esq. 3 No Judge
cc atty Mikesell

01/10/2001 Sheriff Return, Complaint in Partition and Interrogatories upon Dale R. No Judge
Owens and Stanley B. Owens. So Answers, Chester A. Hawkins, Sheriff
by s/Marilyn Hamm

01/24/2001 Motion to Compel Discovery, Filed by s/Peter F. Smith, Esq. 3 cc atty No Judge
Smith

01/31/2001 Rule Returnable upon Dale R. Owens, Written Response due by Feb. 20, John K. Reilly Jr.
2001, Rule Returnable March 5, 2001. By the Court, s/JKR,JR,PJ. 31 Jan
2001. 4 cc atty Smith

02/02/2001 Certificate of Service, Motion to Compel Discovery upon Dale R. Owens.  John K. Reilly Jr.
Filed by s/Peter F. Smith, Esq.

03/05/2001 ORDER, AND NOW, this 5th day of March, 2001, Rule issued against John K. Reilly Jr.
Dale R. Owens, shall serve true, correct and complete answers to the
Interrogatories served upon him by Plaintiff within 15 days of the date of
this Order. By the Court, s/JKR,JR.,PJ 3 cc atty Neiswender

04/26/2001 Motion to Discontinue as to the Heirs of Robert Owens. filed by s/Peter F.  John K. Reilly Jr.
Smith, Esq. 2 cc atty Smith
SCHEDULING ORDER, AND NOW THIS 26th day of April, 2001, upon John K. Reilly Jr.
Stanley B. Owens, to show cause, Written Response to Motion due by the

16th day of May, 2001. This Order shall be heard in Court on the 18th day
of June, 2001,at 1:30 p.m. by the Court, s/JKR,JR.,P.J. 2 cc atty Smith

04/27/2001 Certificate of Service, Motion to Discontinue upon Warren B. Mikesell, Il,  John K. Reilly Jr.
Esq. s/Peter F. Smith, Esq.

05/16/2001 Answers To Discontinue As To The Heirs of Robert Owens, Filed by John K. Reilly Jr.
Warren Mikesell, II.

06/18/2001 ORDER, AND NOW, this 18th day of June, 2001, re: Action is John K. Reilly Jr.

DISCONTINUED as to the Heirs of Robert Owens, to wit: Dale R. Owens,
Dolores Eunice Doyle, Josephine E. Bartley and Brent Charles Owen. by
the Court, s/JKR,JR., P.J.
06/19/2001 Certificate of Service, Order of June 18, 2001, upon Warren B. Mikesell, John K. Reilly Jr.
Esq. s/Peter F. Smith, Esq. no cc

10/18/2001 Motion for Order Directing Partition and Scheduling of Preliminary John K. Reilly Jr.
Conference. Filed by s/Peter F. Smith, Esq. 2 cc Atty Smith
10/19/2001 Rule Returnable, AND NOW THIS 19th day of October, 2001, Written John K. Reilly Jr.

response to this Motion due by the 8th day of November, 2001. Order shall
be heard in Court on the 19th day of November, 2001, at 2:30 p.m. BY
THE COURT: /s/John K. Reilly, Jr., P.J. Two CC Atty

10/30/2001 RULE RETURNABLE, AND NOW THIS 30th day of Oct. 2001, issued upon John K. Reilly Jr.
Stanley B. Owens, written response to this motion is due by the 8th day of
Nov., 2001. This Order shall be heard in Court on the 7th day of Dec.
2001, at 9:30 a.m. by the Court, sSIJKRJR.,P.J. 1 cc Atty Smith

11/06/2001 Certificate of Service, Defendants Motion For Order Directing Partition and John K. Reilly Jr.
Scheduling of Preliminary Conference and Rule Returnable upon Warren B.
Mikesell, Esq. s/Peter F. Smith, Esq. nocc

11/08/2001 Petition for Extension of Time to file and Change of Preliminary John K. Reilly Jr.
Conference, filed by s/Warren B. Mikesell, Il Four CC Attorney Mikesell



.Date: 11/02/2004 Clearfield County Court of Common Pleas User: BHUDSON
Time: 09:58 AM ROA Report
Page 2 of 3 Case: 2000-01525-CD
Current Judge: John K. Reilly Jr.

Civil Cther

Date Judge

11/13/2001 RULE RETURNABLE, NOW, this 13th day of November, 2001, entered John K. Reilly Jr.
upon Stanley B. Owens, Defendant. Written Response due by 3rd day of
Dec., 2001. Order shall be heard in Court on the 18th day of Dec. 2001, at
9:00 a.m. by the Court, s/JKR,JR., P.J. 4 cc Atty Mikesell

12/07/2001 Response to Motion for Order Directing Partition and Scheduling of John K. Reilly Jr.
Preliminary Conference. Filed by s/Warren B. Mikesell, Il, Esq. 4 cc to
Atty

12/18/2001 ORDER, AND NOW, this 18th day of December, 2001, re: Hearing on John K. Reilly Jr.
Plaintiff's Motion for an Order Directing Partition and Answer Having been
filed, J. Richard Mattern, Esq. is appointed Master. by the Court,
s/IJKR,JR.,P.J. 1 cc Atty Mikesell, Smith, and Mattern

04/16/2002 Petition For Intervention by Marie C. Owens, wife of Stanley B. Owens. John K. Reilly Jr.
Filed by s/Joseph Colavecchi, Esq. 5 cc Atty Colavecchi

04/19/2002 RULE, AND NOW, this 19th day of April, 2002, Issued upon ALL PARTIES, John K. Reilly Jr.
returnable for Argument On the 8th day of May, 2002. by the Court,
s/UKR,JR.,P.J. 5 cc Atty Colavecchi

04/26/2002 Petition to Enter Order of Partition. Filed by s/Joseph Colavecchi, Esq. 4 John K. Reilly Jr.
cc Atty Colavecchi

04/29/2002 ORDER, AND NOW, this 29th day of April, 2002, re: Rule issued and John K. Reilly Jr.
directed to Peter F. Smith, Esq. Atty for Plaintiffs, Warren B. Mikesell, 1,
Esq. Atty for Stanley B. Owens and J. Richard Mattern, lll, Esq. Master in
Partition. Rule returnable for Argument the 8th day of May, 2002, at 10:30
am. by the Court, s/JKR,JR.,P.J. 4 cc Atty Colavecchi

05/08/2002 ORDER, NOW, this 8th day of May, 2002, re: Petition to Intervene filed on  John K. Reilly Jr.
behalf of Marie C. Owens shall be and is hereby granted and she be
permitted to be added as a party defendant. By the Court, s/JKR,JR.,P.J.
1 cc Atty Colavecchi, Smith, and Mikesell

05/15/2002 ORDER DIRECTING PARTITION UNDER PENNSYLVANIA R.C.P. 1557, John K. Reilly Jr.
AND NOW, this 15th day of May, 2002, re: Owens 37.50%, Merrey and
Braid 62.50%. by the Court, s/UKR,JR, P.J. 1 cc Atty Colavecchi

12/23/2002 Proposed Findings Of Fact and Conclusions Of Law. filed by s/fWarren B. John K. Reilly Jr.
Mikesell, Il, Esquire 4 cc to Atty Mikesell

02/25/2003 Exceptions To Master's Report By Marie C. Owens. s/Joseph Colavecchi, John K. Reilly Jr.
Esquire 5 cc J. Colavecchi

Certificate of Service, Exceptions to Master's Report by Marie C. Owens  John K. Reilly Jr.
upon: J. Richard Mattern Il, Esq., Peter F. Smith, Esq. and Warren
Mikesell, Esq. filed by s/Joseph Colavecchi, Esq. no cc

02/27/2003 Master's Preliminary Notice and Master's Report. no cc John K. Reilly Jr.
Transcript Of Hearing Held July 25, 2003. filed. John K. Reilly Jr.

Exceptions To Master's Report By Stanley B. Owens. filed by s/Warren B. John K. Reilly Jr.
Mikesell, I, Esquire 4 cc to Atty

02/28/2003 DECREE NISI, AND NOW, this 28th day of Feb., 2003 by the Court, John K. Reilly Jr.
s/IJKR,JR.,P.J. 2 cc Atty Mattern
05/19/2003 ORDER, NOW, this 16th day of May, 2003, re: Disposition of the John K. Reilly Jr.

Objections filed on behalf of Defendants above-named shall be and is
hereby continued pending results of the private sale. by the Court,
s/JKR,JR.,P.J. 1 cc Atty Smith, Mikesell

06/03/2003 Filing: Objections pusuant to PA. R.C., P. 1563(b) filed by Atty. Smith. No John K. Reilly Jr.
cc.

Certificate of Service of Objections Pursuant to PA R.C. P.1563(b). filed by John K. Reilly Jr.
Atty. Smith No cc.
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06/05/2003 Defendant's Motion For Continuance. filed by s/Joseph Colavecchi, John K. Reilly Jr.
Esquire 1 cc Atty Colavecchi

ORDER, NOW, this 5th day of June, 2003, re: Motion For Continuance is  John K. Reilly Jr.
GRANTED and Argument is hereby rescheduled for the 26th day of June,

2003, at 2:00 p.m. by the Court, s/JKR,JR.,P.J. 3 cc Atty Colavecchi for

Service

06/06/2003 CORRECTED OBJECTIONS PURSUANT TO PA. R.C.P. 1563(b) filed by John K. Reilly Jr.
s/Peter F. Smith, Esq. nocc

06/18/2003 -Answer To Objections Pursuant To Pa. R.C.P. 1563(b) filed by s/Warren John K. Reily Jr.
B. Mikesell, Il, Esquire 5 cc Atty Mikesell

Answer To Objections Pursuant To Pa. R.C.P. 1563(b). filed by s/Joseph John K. Reilly Jr.
Colavecchi, Esquire no cc

06/26/2003 Order: Now, this 26th day of June, 2003, the date set for argument into John K. Reilly Jr.
Objections and Amended Objections to Private sale filed on behalf of
Plaintiffs. Proceedings will be referred to the Master, J. Richard Mattern,
Esq. for conducting a private sale confined to the parties. s/JKR 2 CC
Atty. Mikesell, 2 CC Atty. Smith, 1 CC Atty. Colavecchi

10/07/2003 Exceptions and Objections to Master's Report and Return of Sale filed by  John K. Reilly Jr.
Atty. Colavecchi. 6 CC to Atty.

10/09/2003 Execeptions and Objections to Master's Report and Return of Sale, John K. Reilly Jr.
Schedule of Distribution and Proposed Decree under PA. R. C.P. 1569 (c),
filed by Atty. Mikesell 6 Cert. to Atty.

10/14/2003 Master's Return of Sale, Schedule of Distribution, Proposed Decree, John K. Reilly Jr.
Revised Schedule of Master's Costs and Fees and Order For Payment Of
Master. filed by s/J. Richard Mattern, Il, Esquire Certificate of Service
no cc

09/07/2004 Order. This matter comes before the Court on exceptions and objections  John K. Reilly Jr.
to the Master's report in the above-captioned action in partition. In
examining the Master's conclusions of Law, this Court finds that the Master
committed no error and, therefore, enters the following Order.

NOW this 3rd day of Sept. 2004 upon consideration of objections and
exceptions filed to the Master's report by the above-named Defendants and
argument and briefs thereon, it is the ORDER of this Court that said
objections and exceptions shall be and are hereby dismissed and the
Master's reprt confirmed. s/JKR 2 CC to Atty. Smith 1 CC Atty. Mikesell 1
CC Dale Owens, 14207 Lakeview Dr. Gainsville VA 22065. 5 CC to Atty.
Colavecchi

09/09/2004 Certificate of Service of Praecipe to enter judgment filed by Atty. Smith No John K. Reilly Jr.
cc.
Praecipe to Enter Judgment in favor of the PIffs. pursuant to Court Order  John K. Reilly Jr.
filed by Atty. Smith. No cc.

09/21/2004 Filing: Appeal to High Court Superior Court Paid by: Colavecchi, Joseph  John K. Reilly Jr.
{attorney for Owens, Marie C.) Receipt number: 1886946 Dated:
09/21/2004 Amount: $45.00 (Check) 1 Cert. to Atty. 1 Cert. with check for

$60.00 to Superior.

Order for Transcript, filed by Atty. Colavecchi 2 Cert. to Atty. John K. Reilly Jr.
09/30/2004 Appeal Docket Sheet, filed. John K. Reilly Jr.

# 1654 WDA 2004

11/02/2004 Appeal mailed to Superior Court November 2, 2004. John K. Reilly Jr.
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NON-PRECEDENTIAL DECISION - SEE SUPERIOR COURT I.0.P. 65.37

DENNIS L. MERREY AND ELMO L. : IN THE SUPERIOR COURT OF
BRAID, : PENNSYLVANIA
Appellees : F”_ E
V. : /"//I»'D”D
: AUG 0 8 2005 ¢2
STANLEY B. OWENS AND MARIE C. : o Villiam A, Sfay,
OWENS, : rothonotary/Clerk of Courts

Appellees

APPEAL OF: MARIE C. OWENS, :
Appellant : No. 1654 WDA 2004

Appeal from the Judgment Entered September 9, 2004, in
the Court of Common Pleas of Clearfield County, Civil
Division, at No. 00-1525-CD.
BEFORE: MUSMANNO, TODD AND BOWES, JJ.
MEMORANDUM: Filed: June 21, 2005.

Marie C. Owens appeals from the judgment entered in this partition
action. She assails the equity court’s decision to affirm the master’s findings
that the property at issue in this action cannot be partitioned without harm
to the whole and that it had a fair market value of $150,000. We affirm.

On December 8, 2000, Dennis L. Merrey and Elmo L. Braid, Appellees,
instituted this partition action against Stanley B. Owens. The action related
to the surface rights to 549.5 acres of unimproved and unencumbered land
in Goshen Township, Clearfield County. The matter was referred to a
master, who inspected the property to determine whether partition should
be ordered. Marie Owens, who is not a record title holder to the property

and who was in the process of a divorce from Stanley Owens, petitioned to

intervene and was added as party defendant because she had an equitable
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interest in the property as Stanley’s wife. Based on the master’s initial
findings on May 15, 2002, the equity court entered an order directing
partition and awarding the Owenses thirty-seven and one-half percent of the
property and Appellees sixty-three and one-half percent of the parcel. The
equity court then referred the case back to the same master for a
determination of whether the property was capable of division into parts
proportionate in value to the interests of the co-tenants without prejudice to
the whole as well as a determination of the property’s value.

The master conducted a hearing on July 25, 2002, and on
February 17, 2003, issued a report concluding that the property was not
capable of division without prejudice to or spoiling the whole and that its
value as a whole was $150,000. The master also recommended that the
property be sold at a private sale conducted pursuant to Pa.R.C.P. 1563 and
that if Appellees, as majority interest holders, objected under that Rule, they

could purchase the minority interest owned by Stanley and Marie Owens for
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$56,250."

These legal conclusions were premised upon the master’s findings of
fact, which we now summarize. Appellees initially intended to purchase the
entire 549 acres by negotiating with Daniel Owens, one of the record
owners. Stanley had given Daniel written authority to negotiate on his
behalf but Marie had not executed that document. Appellees negotiated with
Daniel to purchase the entire tract of property for $150,000. The price
represented a premium because the tract was large enough to manage a
deer herd located on the property. Appellees purchased their sixty-three
and one-half percent interest in the property by paying Daniel $56,250 for
his thirty-seven and one-half percent interest in the property and by paying

the heirs of Robert Owens $37,500 for their twenty-five percent interest in

! Rule 1563. Property not Capable of Division without Prejudice. Sale.
Objections.

(a) Except as otherwise provided in Subdivision (b), property
not capable of division without prejudice to or spoiling the whole
shall be offered for private sale confined to the parties.

(b) Parties defendant owning a majority in value of the property
may object in writing to any sale, requesting that the property
be awarded to them at its valuation fixed by the court and that
their interests in the same remain undivided. Upon such request
the entire property shall be awarded to the parties objecting to
sale, as tenants in common, subject to the payment to the
parties desiring partition and sale of the amounts of their
respective interests based upon the valuation. The amounts due
the parties shall be charged as liens upon the property, to be
paid in such manner and time as the court shall direct.

-3-
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the property. These two recent purchases evidenced a value of $150,000
for the entire tract.

The unimproved land was clear cut several decades ago, and Appellees
presented evidence at the hearing that it had no harvestable timber.
Craig Osthen, an expert in timber marketing and management, also testified
for Appellees and opined that, while the property had timber worth of
approximately $50,000, if the property was timbered, a total loss of
remaining vegetation would result.

Appellees also presented the testimony of a professional consulting
forester, Mr. Donald Harvey Klinger, who is engaged in wildlife management.
He confirmed that while the property would not be attractive to loggers, he
opined that the property would provide an excellent locale for management
of a deer herd because the herd would tend to stay within the property’s
boundaries. A herd of>deer has an average home range of 644 acres.
Mr. Klinger stated that while it is possible to manage a herd on a smaller
tract, the 549 acre size was better suited for this purpose due to a herd’s
home range. The master credited Mr. Klinger's opinion that deer herd
management requires tracts of over 500 acres. The master also observed
that in local newspaper advertisements, buyers purchasing land for deer
herd management sought tracts of over 500 acres. Mr. Klinger’s opinion
also was confirmed by Mr. Merrey, who testified that all of the surrounding

properties consist of large tracts of over 500 acres used for hunting and
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recreational purposes. Indeed, all the parties agreed that the property’s
best use was for recreational pursuits such as hiking and hunting. The
master found that clear cutting the remaining $50,000 in timber would
destroy the land’s value for those pursuits. Daniel Owens testified that both
he and his brother, Stanley, had been willing to sell their interest in the
property based on an overall valuation of $150,000.

Appellant presented the testimony of an expert witness, Richard J.
Provost, who opined that the property was worth $330,000. The master
found Mr. Provost’s “testimony and opinion not credible” because Mr. Provost
ignored the arms length sales recently conducted by Appellees and
Robert Owens’ heirs and Appellees and Daniel Owens. Master’s Report,
2/27/03, at 13. The master further concluded, “The sale by Daniel Owens of
his interest in the premises and the sale by the Heirs of Robert Owens of
their interest in the property are recent, arms-length, bona-fide transactions
and are the best evidence of the premises value as a whole to be
$150,000.00 and of Defendant’s 37.5% interest in the premises.” Id. at 1
34,

The equity court denied exceptions and confirmed the master’s report.
After proceedings pursuant to Pa.R.C.P. 1563, the property was awarded to
Appellees upon payment to Stanley and Marie Owens of $56,250. This

appeal by Marie followed. She argues that the equity court erred when it

failed to order the division of the property and that the court should have
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accepted Mr. Provost as the credible witness on the question of the
property’s value.

We first recite our standard of review in an equity matter because it
virtually compels our resolution of these issues.

In equity matters, appellate review is based on a
determination by the appellate court of such questions as
whether (1) sufficient evidence supports the findings of the
judge; (2) the factual inferences and legal conclusions based on
those findings are correct; and (3) there has been an abuse of
discretion or an error of law. Generally, in an appeal from a trial
court sitting in equity, the standard of review is rigorous. The
function of this Court on an appeal from an adjudication in
equity is not to substitute its view for that of the lower tribunal,;
our task is rather to determine whether a judicial mind, on due
consideration of all the evidence, as a whole, could reasonably
have reached the conclusion of that tribunal.

Omicron Systems, Inc. v. Weiner, 860 A.2d 554, 557-58 (Pa.Super.
2004) (quoting Hess v. Gebhard & Co., 570 Pa. 148, 808 A.2d 912, 920
(2002)).

Pa.R.C.P. 1560, Property Capable of Division without Prejudice,
provides that division of real property in accordance with each record
holder’s interest is appropriate when “division can be made without prejudice
to or spoiling the whole” but that if division cannot be made without
prejudice to the whole, it shall be sold in accordance with the dictates of
Pa.R.C.P. 1563.

At first blush, it would appear odd to suggest that a vast tract of

unimproved land is not capable of division. Nevertheless, the language of

Rule 1560 prevents division if that division would prejudice the property as a

-6 -
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whole. In this case, there was sufficient evidence of record to support the
equity court’s conclusion that the whole would be prejudiced by the
property’s division due to the unique characteristic of this unimproved tract
of over 500 acres as desirable venue for deer herd management. As a
reviewing court, we cannot and will not overturn findings supported by the
record. The master was acquainted personally with the land usé in the area
and credited an expert witness produced by Appellees )establi‘s'hing the

increased value of the property when kept whole. | -~

'e

"

Appellant argues that Caldwell v. Snyder, 178 Pa. 420, 35 A. 996
(1896), where plaintiffs were permitted to proceed with a partition action,
holds that partition is mandated unless the inherent quality of the property
prevents partition. However, that case did not examine the central question
presented herein, which is what type of land characteristics would prevent
the property from being divided among its record owners. In this case, the
record supports that the division of the property would prejudice the
property as a whole because when kept as a whole, the property can be
used to manage a herd of deer and has an increased value.

Appellant’s objection to valuation also cannot be sustained because the
equity court’s determination of value was supported by the evidence of the
two arms-length sales of the property conducted by Appellees with the other
owners of the property.

Judgment affirmed.
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNIS L. MERREY and ELMO L.
BRAID, :
Plaintiffs : No. 00-1525-CD
Vs
STANLEY B. OWENS and : TYPE OF CASE: F, L E D
MARIE C. OWENS, : Partition )
Defendants : SEP 06 2005 @
o I k3L T 4 RO
: Witliam A Shaw
TYPE OF PLEADING: Prothonotary/Clerk of Coyrts
Motion to Enter Master's N Conv 1= g
Proposed Decree Ay~
FILED ON BEHALF OF:
Plaintiffs

ATTORNEY OF RECORD FOR THIS
PARTY:

Peter F. Smith, Esquire

Supreme Court 1.D. #34291

30 South Second Street

P.O. Box 130

Clearfield, PA 16830

(814) 765-5595

ATTORNEY FOR STANLEY B. OWENS:
Warren B. Mikesell, I1, Esquire

Supreme Court ILD. #63717

115 East Locust Street

Cleartield, PA 16830

(814) 765-6605

ATTORNEY FOR MARIE C. OWENS: .
Joseph Colavecchi, Esquire

Supreme Court I.D. #06810

221 East Market Street

P. O.Box 131

Clearficld, PA 16830

(814) 765-1566




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNIS L. MERREY and ELMOL.
BRAID, :
Plaintiffs : No. 00-1525-CD
\AS . F ' L E D
STANLEY B. OWENS and : SEP 06 2005

MARIE C. OWENS,

William A. Sha
Defendants Shaw

Prothonotary/Clerk of Couris

MOTION TO ENTER MASTER'S PROPOSED DECREE

COMES NOW, DENNIS L. MERREY and ELMO L. BRAID by their Attorney Peter F.
Smith, who move this Honorable Court to enter the Decree proposed by J. Richard Mattern, II,
Master in this partition action, and in support thereof state:

L. Plaintiffs are the owners of an undivided 62.5% interest in 549 acres of undeveloped

surface in Goshen Township.

2. The Defendant Stanley B. Owens is the owner of the remaining 37.5% undivided
interest in that parcel.
3. Defendant Marie C. Owens was permitted to intervene in these proceedings by

Order entered May 8, 2002 in conjunction with her divorce from Stanley B. Owens.

4. The Plaintiffs instituted this Partition Action by complaint filed on December 8,
2000.

5. By Order dated May 15, 2002, this Court directed the partition of the premises. .
Richard Mattern, II was appointed to serve as Master of this partition by Order entered December

18, 2001.



4

6. Mr. Mattern conducted a hearing and received evidence on July 25, 2002.

7. Mr. Mattern filed his Master's Preliminary Notice and Report on February 17, 2003.

8. In his notice and report, Mr. Mattern concluded that the property has a current fair
market value of $150,000, that it is subject to no mortgages, liens, encumbrances or charges, that it
is not capable of division without prejudice to or spoiling the whole and that it be sold at a private
sale confined to the parties pursuant to PaR.C.P. 1563.

9. The Master' s Report was entered as this Court's Order on June 26, 2003 and a
private sale of the subject premises was conducted on August 28, 2003.

10. At that sale, Plaintiffs purchased the premises by making the high bid of $213,500.

11.  Mr. Mattern subsequently filed his Master's Notice of Sale, Schedule of
Distribution, Proposed Decree dated on or about September 30, 2003. A true and correct copy of
said Notice, Schedule and Proposed Decree are attached hereto and incorporated herein as
Plaintiffs' Exhibit 1.

12. The Defendants both took exception to the Master's Report and the Court's Order
confirming it.

13. The Defendants' exceptions were dismissed by Order entered September 3, 2004.

14. Defendant Marie C. Owens subsequently appealed this case to the Superior Court of
Pennsylvania by Notice of Appeal filed on or about September 21, 2004.

15.  The Superior Court affirmed this Court's Order by Memorandum filed June 21,
2005.

16.  More than 30 days have elapsed since the Superior Court entered its decision. The
Defendants have not taken a further appeal or petitioned the Superior Court for rehearing or other

relief.



17.  Plaintiffs are ready, willing and able to tender the balance due to complete the
private sale of the subject premises and acquire the Defendants' interest as specified in Mr.
Mattern's Schedule of Distribution attached hereto as Exhibit 1.

18.  Plaintiffs' counsel has contacted Defendants' counsel to arrange a closing but no date
has been set.

19.  Defendant Stanley B. Owens has left an inoperable Ford Bronco and a travel trailer
on the subject premises for many years. These items are not affixed to the real estate and were not
purchased by Plaintiffs at the parties' private sale.

20.  These items of Mr. Owens' personal property are in poor condition, unsightly and
constitute a potential liability.

21.  Plaintiffs, through their counsel, have requested that Mr. Owens remove these items
of pcrsbnal property from the premises prior to closing.

22.  Mr. Owens has neither consented to nor declined this request.

23.  Plaintiffs request that $2,500 of the closing proceeds be held in escrow by Plaintiffs'
counsel in his IOLTA account to be disbursed to Defendant Stanley B. Owens upon removal of said
items of personal property or to be used by Plaintiffs to hire and pay a third party to remove these
items if Mr. Owens fails to do so within 30 days of the date of closing.

WHEREFORE, Plaintiffs pray this Honorable Court to enter the Master's Proposed Decree
as its Order, directing him to forthwith conduct a closing and deliver a Special Warranty Deed to
the Plaintiffs for the Defendants' interest in the subject premises, and further to authorize Plaintiffs'
counsel to escrow $2,500 of the settlement proceeds pending removal of the Ford Bronco and the

travel trailer from the premises by Mr. Owens within 30 days of closing and if he fails to remove



those items within that time frame, to reimburse the Plaintiffs for all expenses they incur to remove

those items themselves. Said $2,500 escrow shall be held in Plaintiffs’ counsel's IOLTA account.

Respectfully submitted,

Dated: September 6, 2005 ‘% ﬁ

Peter F. Smith, Esquire

Attorney for Plaintiffs

P. O. Box 130, 30 South Second St.
Clearfield, PA 16830




DENNIS L. MERREY does hereby swear and affirm that he has read the foregoing
Motion and it is true and accurate to the best of his information, knowledge and belief,
Furthermore, he understands that the same is made pursuant to 18 Pa.C.S.A. 4904, relating to

unsworn falsification to authorities.

Dated: OI-Q 05

Dennis L. Merrey




ot

ELMO L. BRAID does hereby swear and affirm that he has read the foregoing Motion
and it is true and accurate to the best of his information, knowledge and belief. Furthermore he
understands that the same is made pursuant to 18 Pa. S.C.A. 4904, relating to unsworn

falsification to authorities.

Dated: M%ZLC m

Elmo L. Braid




{
i
-*"‘ iR
L I |
.

I

BORE
v ].",
bos

P

i
T
i §
A
St
i ?
! ;
o
. P
I [

I
£
g
oy
! i
v
t oy
.
'* |
{1
1 ‘?E
i
1k
BT
§ Cq
i Pl
7
LI
i
3
;
i
¢

ot oS

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

DENNIS L. MERREY and

ELMO L. BRAID,
Plaintiffs
No. 00-1525-CD
Vs.

STANLEY B. OWENS and
MARIE C. OWENS,

Defendants

MASTER'S NOTICE OF SALE
SCHEDULE OF DISTRIBUTION
== XL VT DISIRIBUTION

PROPOSED DECREE

ha S e — A L2\ V) )

TO: THE HONORABLE JOHN K. REILLY, JR.
PRESIDENT JUDGE OF SAID COURT

Pursuant to Order of your Honorable Court dated June 26, 2003, J. Richard Mattern II,

Master, did conduct on August 28, 2003, a Private Sale confined to the parties and reports as.

follows:
1. A copy of said Order dated Jurte 26, 2003, is attached hereto marked
Exhibit "A",
2.

Notice of Private Sale confined to the parties dated July 14, 2003, was mailed
to all parties’ counsel on July 14, 2003, setting the date and time of private sale

to be on August 28, 2003 at 1:30 PM at the Law Offices of Joseph Colavecchi,

Esquire. Said Notice is marked Exhibit "B" attached hereto.

EXHIBIT 1
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Said Private Sale was held on the aforesaid time and date with the following

parties in attendance:

Dennis L. Merrey

Elmo L. Braid

Peter F. Smith, Esquire

Stanley B. Owens

Warren B. Mikesell, II Esquire
Marie C. Owens

Joseph Colavecchi, Esquire

J. Richard Mattern II, Esquire
Sherry Greenland, Stenographer

The only private parties bidding were Dennis L. Merrey and Elmo L. Brady,
through their counsel, Peter F. Smith, Esquire, and Marie C. Owens, through
hef counsel, Joseph Colavecchi, Esquire. Stanley B. Owens did not wish to
bid.

Bidding commenced with the initial bid by Marie C. Owens, through her |
counsel, Joseph Colavecchi, Esquire, in the amount of $150,000.00.
After several minutes of bidding, the Master granted a recess to Joseph
Colavecchi, 'Esquire, to confer with his client, Marie C. Owens.l

Bidding then re~commenced with the final and successful bid being by Dennis

L. Merrey and Elmo L. Braid, through their counsel, Peter F. Smith, Esquire,

in the amount of:

TWO HUNDRED THIRTEEN THOUSAND
FIVE HUNDRED ($213,500.00) DOLLARS

The Master hereby confirms to your Honorable Court the sale of the subject

property in its entirety for the total price of $213,500.00 to Dennis L. Merrey
and Elmo L. Braid.

388a
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9. Accordingly, said proceeds shall be distributed pursuant to the interest of the

parties as follows:

Stanley B. Owens
Marie C. Owens

37.5%

37.5 X $213,500.00 $80,062.50

Dennis L. Merrey
Elmo L. Braid

62.5%
62.5% X $213,500.00 $133.437.50

Total: $213,500.00

Purchase Price Due:

Stanley B. Owens
Marie C. Owens

From;

Dennis L. Merrey
Elmo L. Braid

For deed of 37.5% interest in 549.5 acres

Goshen Township, Clearfield County, PA $80,062.50

R

/

a2

e

Date: 9 /;o 63 ¢  RICHARD MATTERN'N_ESQUIRE

""" MASTER IN PARTITION 2
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SCHEDULE, OF COSTS AND FEES

THE MASTER HEREBY CALCULATES THE FOLLOWING NECESSARY AND

REASONABLE COSTS AS FOLLOWS:

COSTS OF LITIGATION FROM DOCKET ENTRIES

Filing of Complaint in Partition Paid by Plaintiff $80.00

TRANSFER TAX FOR VALUE OF 37.5% INTEREST $80.062.50

2% of $80,062.50 $1,601.25
RECORDING OF DEED $28.50
MASTER'S FEES AND COSTS

A. Stenographer $75.00

B. Postage ‘ $3.88

C. Copies 88 @§$ .20 $17.60

D. Master's Fee

(Includes time for Deed Preparation,
Closing and Dispersing Proceeds)

13 and 1/4 hours $1,987.50
TOTAL $3.793.73

400a
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APPORTIONMENT OF COSTS AND FEES

THE MASTER, PURSUANT TO R.C.P. 1574, APPORTIONS THE COSTS AND FEES IN

PROPORTION TO THE INTEREST IN THE PROPERTY:

A. Stanley B. Owens
Marie C. Owens

37.5% x $3,793.73 $1,422.65

B. Dennis L. Merrey
Elmo L. Braid

62.5% x $3,793.73 $2,371.08

TOTAL $3,793.73

401a
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PROPOSED DISTRIBUTION AFTER APPORTIONMENT OF FEES AND COSTS

GROSS PROCEEDS DUE;

Stanley B. Owens
Marie C. Owens $80,062.50

LESS PROPORTIONATE SHARES OF FEES AND COSTS: -$1.422.65

NET PROCEEDS DUE AT TIME OF DISPURSEMENT: $78,639.85

PROCEEDS DUE BY PURCHASER:

Dennis L. Merrey
Elmo L. Braid

GROSS PROCEEDS DUE: $80,062.50

PLUS PROPORTIONATE SHARES OF FEES AND COSTS: $2,371.08
(LESS CREDIT OF $80.00 FOR FILING OF COMPLAINT IN PARTITION)  -$80.00
' $2,291.08

TOTAL DUE AT CLOSING - $82,353.58
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CLOSING PROCEEDURF.

AT THE TIME OF CLOSING, DENNIS L. MERREY AND ELMO L. BRAID SHALL
PRESENT THE MASTER, J. RICHARD MATTERN, II, ESQ., A CASHIER'S CHECK

PAYABLE TO HIM IN THE AMOUNT OF $82.353.58.

THE MASTER WILL THEN DISPURSE FROM HIS IOLTA ACCOUNT ALL CHECKS

FOR COSTS AND FEES AND WILL DISPURSE TO:

STANLEY B. OWENS and
MARIE C. OWENS

1. STANLEY B. OWENS

A CHECK FOR 1/2 OF $78,639.85 $39.319.92

2. MARIE C. OWENS

A CHECK FOR 1/2 OF $78,639.85 $39.319.93
RESPECTFULLY SUBMITTED,

DATE'/ ~ T RICHARDMAVTERN 11, ESQ.
- {__—"" MASTER INPARTITION

. . ﬁ/_“lﬁ )y — »g.\- —
(/ /30 jf-ﬁ ‘3}_ \5; N /‘9(\! / Jﬁ[
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

DENNIS L. MERREY and
ELMO L. BRAID,
Plaintiffs
No. 00-1525-CD
Vs. '
STANLEY B. OWENS and
MARIE C. OWENS,
Defendants

PROPOSED DECREE

AND NOW, this ____day of October, 2003, the Court acknowledges the Master's
Returg of Private Sale, Schedule of Distribution and Costs, and approves his
recomméhéations.

Accérdingly, the sale of the entire tract to Dennis L. Merrey and Elmo L. Braid for the
total sum of $213,500.00 is hereby approved and confirmed.

Therefore, it is the Order of this Court that the Master prepare a Special Warranty
Deed wherein Stanley B. Owens and Marie C. Owens convey to Dennis L. Merrey and Elmo
L. Braid their entire interest in the subject property consisting of an undivided 37.5%.interest
in the 549.5 acres surface in Goshen Township, Clearfield County, Pennsylvania, for the total
consideration of Eighty Thousand Sixty-Two Dollars and‘Fiﬁy Cents (380,062.50).

Itis the further Order of this Court that the Schedulé of Costs and Fees is hereby
approved and the parties are ordered to pay su;:h in proportion to their interests m the property

as calculated by the Master.

BY THE COURT,

Honorable John K. Reilly, Jr.
President Judge




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

DENNIS L. MERREY and ELMO L.
BRAID,

Plaintiffs : No. 00-1525-CD

VS p//;aw

SEP
STANLEY B. OWENS and : N 22200 A
MARIE C. OWENS, : Proh William A, Shay &
Defendants : onotary/Clerk of Courtg €

ORDER

AND NOW this 22nd day of September, 2005, upon consideration of Plaintiff's Motion to
Enter the Master's Proposed Decree, it is,

ORDERED ADJUDGED AND DECREED that the Master's Proposed Decree be and hereby
is entered as the Order of this Court, and pursuant thereto the Master is directed to conduct a closing
pursuant to his Notice of Sale and Schedule of Distribution, and the Master is authorized to execute,
acknowledge and deliver a Special Warranty Deed conveying to the Plaintiffs the Defendants' interest
in the subject premises.

It is the further Order of this Court that $100.00 of the purchase money due from Plaintiffs be
held by Plaintiffs' counsel in his JOLTA to be disbursed to pay for the removal of the Ford Bronco and
travel trailer from the subject premises. This $100.00 shall be deducted from the Defendant Stanley B.
Owens' share of the net settlement proceeds as specified by the Master. He will receive a check in the
amount of $39,219.92. Marie C. Owens shall receive a check in the amount of $39,319.93. The
Defendants shall tender at closing executed and acknowledged Certificates of Title for the Ford Bronco
and travel trailer which will enable the Plaintiffs or their agents to dispose of them.

By the Court,

ya

udge 4 ’




Clearfield County Office of the Prothonotary and Clerk of Courts

Williom A. Shaw David S. Ammerman Jacki Kendrick Bonnie Hudson
Prothonotary/Clerk of Courts Solicitor Deputy Prothonotary Administrative Assistant

iﬁ'
o

To: All Concerned Parties
From: William A. Shaw, Prothonotary

Date: September 19, 2005

Over the past several weeks, it has come to my attention that there is some
confusion on court orders over the issue of service. To attempt to clear up this question,
from this date forwardtintil further notice, this or a similar memo will be attached to each
order, indicating responsibility for service on each order or rule. If you have any
questions, please contact me at (814) 765-2641, ext. 1331. Thank you.

2 _
Sincerely,

/ 7
/s
LAl ,\::wé;”//t
William A. Shaw
Prothonotary

2§ ___You are responsible for serving all appropriate parties.

The Prothonotary’s office has provided service to the following parties:
Plaintiff(s)/Attorney(s)
Defendant(s)/Attorney(s)

Other

Special Instructions:

PO Box 548, Clearfield, PA 16830 & Phone: (814) 765-2641 B. 2330 ®  Fax: (814) 765-7659
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNIS L. MERREY and ELMO L.
DRAID Plaintiffs . No.00-1525-CD F E Duee
s | ' WS’M

’ William A, Sh
STANLEY B. OWENS and : Prothonotary/Cierk fchOms
MARIE C. OWENS, :
Defendants

RULE: ANSWER & HEARING

AND NOW, this i day of , 2005, upon consideration of the
foregoing Motion to Enter Master's Proposed Decree, it is hereby ordered that:

1. A Rule is issued upon the Defendants STANLEY B. OWENS and MARIE C.
OWENS to show cause why the Plaintiffs are not entitled to the relief requested;

2. The Defendants shall file an answer to the Motion within twenty (20) days of
service upon the Defendants;

3. The Motion shall be decided under Pa.R.C.P No. 206.7;

4. An evidentiary hearing on disputed issues of material fact shall be held on

, 2003 in Courtroom of the Clearfield County Courthouse;

5. Notice of the entry of this Order shall be provided to all parties by the Plaintiffs.



NOTICE

A MOTION HAS BEEN FILED AGAINST YOU IN COURT. IF YOU WISH TO
DEFEND AGAINST THE MATTERS SET FORTH IN THE FOLLOWING MOTION, YOU
MUST ENTER A WRITTEN APPEARANCE PERSONALLY OR BY ATTORNEY AND
FILE AN ANSWER IN WRITING WITH THE PROTHONOTARY SETTING FORTH YOUR
DEFENSES OR OBJECTIONS TO THE MATTER SET FORTH AGAINST YOU AND
SERVE A COPY ON THE ATTORNEY OR PERSON FILING THE MOTION. YOU ARE
WARNED THAT IF YOU FAIL TO DO SO THE CASE MAY PROCEEED WITHOUT YOU
AND AN ORDER MAY BE ENTERED AGAINST YOU BY THE COURT WITHOUT
FURTHER NOTICE FOR THE RELIEF REQUESTED BY THE PLAINTIFFS. YOU MAY
LOSE RIGHTS IMPORTANT TO YOU.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO
NOT HAVE A LAWYER OR CANNOT AFFORD ONE, GO TO OR TELEPHONE THE
OFFICE SET FORTH BELOW TO FIND OUT WHERE YOU CAN GET LEGAL HELP.

COURT ADMINISTRATOR
Clearfield County Courthouse
Second and Market Streets
Clearfield, PA 16830
(814) 765-2641, Ext. 5982

Wuldg,

Wdge /-




Clearfield County Office of the Prothonotary and Clerk of Courts

William A. Shaw David S. Ammerman Jacki Kendrick Bonnie Hudson
Prothonotary/Clerk of Courts Solicitor Deputy Prothonotary Administrative Assistant

To: All Concerned Parties
From: William A. Shaw, Prothonotary
Date: September 19, 2005

Over the past several weeks, it has come to my attention that there is some
confusion on court orders over the issue of service. To attempt to clear up this question,
from this date forward until further notice, this or a similar memo will be attiched to each
order, indicating responsibility for service on each order or rule. If you have any
questions, please contact me at (814) 765-2641, ext. 1331. Thank you.

Sincerely,

27
é«kﬁiﬁ;ﬂ MZ«

William A. Shaw
Prothonotary

| \(\ You are responsible for serving all appropriate parties_.
The Prothonotary’s office has provided service to the following parties:
Plaintiff(s)/ Attorney(s)
Defendant(s)/Attorney(s)

- Other

Special Instructions:

PO Box 549, Clearfield, PA 16830 =  Phone: (814) 765-2641 Bxt. 1330 = Fax: (814) 765-7659



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

DENNIS L. MERRY and ELMO L. BRAID

Plaintiffs
VS. No. 00-1525-CD
STANLEY B. OWENS and F l L E D
MARIE C. OWENS :
Defendants : O 10:53 6K
SEP 26 2005
Ao C¢.
CERTIFICATE OF SERVICE Wi”i am A ShaW
Prothonotary

I, Peter F. Smith, attorney for Plaintiffs in the above-captioned matter, certify that I sent
certified copies of a RULE and an ORDER dated September 22, 2005 by hand delivery to Dwight
L. Koerber, Jr., attorney for Marie C. Owens, by hand delivery to Warren B. Mikesell, II, attorney
for Stanley B. Owens, and by‘ﬁfS.I -fFirst\<Clds’§.Mhil: Postage Pre-Paid to J. Richard Mattern, Ii,

RRTSY! St
Master in Partition, on September 23, 2005 to the following addresses:

HAND DELIVER HAND DELIVER

Warren B. Mikesell, I, Esquire Dwight L. Koerber, Jr., Esquire
115 East Locust Street 110 North Second Street
Clearfield, PA 16830 Clearfield, PA 16830

U.S. FIRST CLASS MAIL

I. Richard Mattern, II, Esquire
211 East Pine Street
Clearfield, PA 16830

Respectfully submitted,

Date: September 26, 2005

Attorney for Plaintiffs

P. O. Box 130, 30 South Second Street
Clearfield, PA 16830

(814) 765-5595



WE sl
isiononio™

FILED

William A. Shaw
Prothonotary



ENCLOSURE Date: __AUGUST 11, 2004

Re. MERREY/BRATD V. OWENS - NO. 2000=1525-CD

' ;
We enclose the following: COPY OF PLAINTIFF'S BRIEF DATED NOVEMBER 22, 2002

AND_SUPPLEMENT TO PLATINTIFF'S BRIEF DATED NOQVEMBER 29, 2003.

[0 if checked here, please acknowledge receipt of enclosure

on enclosed RECEIPT and return to us. . A
~ 2 e
o«
MARCY KELLEY ‘\i;f%ﬁ‘i; ’&“\\
DEPUTY COURT ADMINISTRATOR ITH
TO  CLEARFIELD COUNTY COURTHOUSE e && “P\KOV"’Q’PETETI-{T:@?%
@
I_HAND DELIVER ho\!\\“\(sﬁ 30 SOUTH SECOND ST. P.O. BOX 130
oVt o CLEARFIELD. PENNSYLVANIA 16830

(814) 765-5595




L. DatS: 10/01/2004 Clearfield County Court of Common Pleas
Time: 10:42 AM ROA Report

Page 1 0of 3 Case: 2000-01525-CD
Current Judge: John K. Reilly Jr.

Civil Other

Date Judge

User: BHUDSON

12/08/2000 Filing: Complaint for Partition Paid by: Smith, Peter F. (attorney for | (J No Judge
Merrey, Dennis L.) Receipt number: 0052591 Dated: 12/08/2000 Amount:
$80.00 (Check)
Eight Certified Copies to Attorney Smith

12/28/2000 @ Answer to Complaint for Partition , filed by s/IDALE R. OWENS 2 ccD. 5 No Judge
Owens

12/29/2000 Answer to Complaint for Partition, filed by s/Warren B. Mikesell, 11, Esq. 3_. No Judge
@cc atty Mikesell 5

01/10/2001 Sheriff Return, Complaint in Partition and Interrogatories upon Dale R.\ No Judge
@Owens and Stanley B. Owens. So Answers, Chester A. Hawkins, Sheriff
by s/Marilyn Hamm

01/24/2001 Motion to Compel Discovery, Filed by s/Peter F. Smith, Esq. 3 cc atty.] - No Judge
Smith

01/31/2001 Rule Returnable upon Dale R. Owens, Written Response due by Feb. 20, John K. Reilly Jr.

2001, Rule Returnable March 5, 2001. By the Court, s/JKR,JR,PJ. 31 Jan
2001. 4 cc atty Smith

02/02/2001 @Certiﬂcate of Service, Motion to Compel Discovery upon Dale R. Owens. | John K. Reilly Jr.

Filed by s/Peter F. Smith, Esq.

03/05/2001 ORDER, AND NOW, this 5th day of March, 2001, Rule issued against John K. Reilly Jr.

Dale R. Owens, shall serve true, correct and complete answers to the l
Interrogatories served upon him by Plaintiff within 15 days of the date of
this Order. By the Court, s/JKR,JR.,PJ 3 cc atty Neiswender

04/26/2001 Motion to Discontinue as to the Heirs of Robert Owens. filed by s/Peter F.' | John K. Reilly Jr.

Smith, Esq. 2 cc atty Smith \5
SCHEDULING ORDER, AND NOW THIS 26th day of April, 2001, upon
Stanley B. Owens, to show cause, Written Response to Motion due by the
16th day of May, 2001. This Order shall be heard in Court on the 18th day
of June, 2001,at 1:30 p.m. by the Court, s/JKR,JR.,P.J. 2 cc atty Smith

John K. Reilly Jr.

04/27/2001 Certificate of Service, Motion to Discontinue upon Warren B. Mikesell, II,1 John K. Reilly Jr.

Esq. s/Peter F. Smith, Esq.

05/16/2001 Answers To Discontinue As To The Heirs of Robert Owens, Filed byq John K. Reilly Jr.

Warren Mikesell, Il

06/18/2001 ORDER, AND NOW, this 18th day of June, 2001, re: Action is | John K. Reilly Jr.

DISCONTINUED as to the Heirs of Robert Owens, to wit: Dale R. Owens,
Dolores Eunice Doyle, Josephine E. Bartley and Brent Charles Owen. by
the Court, s/JKR,JR., P.J.

06/19/2001 Certificate of Service, Order of June 18, 2001, upon Warren B. Mikesell, } John K. Reilly Jr.

Esq. s/Peter F. Smith, Esq. nocc

10/18/2001 2 Motion for Order Directing Partition and Scheduling of Preliminary John K. Reilly Jr.
\ #Conference. Filed by s/Peter F. Smith, Esq. 2 cc Atty Smith 5
10/19/2001 Rule Returnable, AND NOW THIS 19th day of October, 2001, Written -John K. Reilly Jr.

response to this Motion due by the 8th day of November, 2001. Order shall
e heard in Court on the 19th day of November, 2001, at 2:30 p.m. BY
THE COURT: /s/John K. Reilly, Jr., P.J. Two CC Atty

10/30/2001 RULE RETURNABLE, AND NOW THIS 30th day of Oct. 2001, issued upon John K. Reilly Jr.

tanley B. Owens, written response to this motion is due by the 8th day of /
Nov., 2001. This Order shall be heard in Court on the 7th day of Dec.
2001, at 9:30 a.m. by the Court, s/UKR,JR.,P.J. 1 cc Atty Smith

11/06/2001 @ Certificate of Service, Defendants Motion For Order Directing Partition and  John K. Reilly Jr.

Scheduling of Preliminary Conference and Rule Returnable upon Warren B.
Mikesell, Esq. s/Peter F. Smith, Esq. no cc

Conference, filed by s/Warren B. Mikesell, Il Four CC Attorney Mikesell

11/08/2001 @ Petition for Extension of Time to file and Change of Preliminary U?John K. Reilly Jr.
4

\



‘Dat®: 10/01/2004 Clearfield County Court of Common Pleas User: BHUDSON
Time: 10:42 AM ROA Report

Page2of 3 Case: 2000-01525-CD
Current Judge: John K. Reilly Jr.

Civil Other

Date | ~ Judge

11/13/2001 RULE RETURNABLE, NOW, this 13th day of November, 2001, entered ] John K. Reilly Jr.
upon Stanley B. Owens, Defendant. Written Response due by 3rd day of X
ec., 2001. Order shall be heard in Court on the 18th day of Dec. 2001, at
9:00 a.m. by the Court, s/JKR,JR., P.J. 4 cc Atty Mikesell .
12/07/2001 Response to Motion for Order Directing Partition and Scheduling of b John K. Reilly Jr.
Preliminary Confer% Filed by s/Warren B. Mikesell, Il, Esq. 4 cc to Atty

12/18/2001 @ORDER, AND NOW, this 18th day of December, 2001, re: Hearing on John K. Reilly Jr.

Plaintiff's Motion for an Order Directing Partition and Answer Having been Q
filed, J. Richard Mattern, Esq. is appointed Master. by the Court,
SIKR,JR.,P.J. 1 cc Atty Mikesell, Smith, and Mattern

04/16/2002 iTng: oena Paid by: Smith, Peter F. (attorney for Braid, Elmo L.) John K. Reilly Jr.
ipt ber: 1841248 Dated: 04/16/2002 Amount: $3.00 (Check)
Petition For Intervention by Marie C. Owens, wife of Stanley B. Owens. L{ John K. Reilly Jr.
Filed by s/Joseph Colavecchi, Esq. 5 cc Atty Colavecchi
04/19/2002 RULE, AND NOW, this 19th day of April, 2002, Issued upon ALL PARTIES,«yJohn K. Reilly Jr.
@returnable for Argument On the 8th day of May, 2002. by the Court,
s/IJKR,JR.,P.J. 5 cc Atty Colavecchi

04/26/2002 Petition to Enter Order of Partition. Filed by s/Joseph Colavecchi, Esq. 4$John K. Reilly Jr.
cc Atty Colavecchi

04/29/2002 ORDER, AND NOW, this 29th day of April, 2002, re: Rule issued and 8 John K. Reilly Jr.
directed to Peter F. Smith, Esq. Atty for Plaintiffs, Warren B. Mikesell, 1i;
Esq. Atty for Stanley B. Owens and J. Richard Mattern, Ill, Esq. Master in
Partition. Rule returnable for Argument the 8th day of May, 2002, at 10:30
a.m. by the Court, s/JKR,JR.,P.J. 4 cc Atty Colavecchi

05/08/2002 ORDER, NOW, this 8th day of May, 2002, re: Petition to Intervene filed on  John K. Reilly Jr.
behalf of Marie C. Owens shall be and is hereby granted and sheg be
permitted to be added as a party defendant. By the Court, s/JKR,JR.,P.J.
1 cc Atty colavecchi, Smith, and Mikesell
05/15/2002 ORDER DIRECTING PARTITION UNDER PENNSYLVANIA R.C.P. 1557, John K. Reilly Jr.
@AND NOW, this 15th day of May, 2002, re: Owens 37.50%, Merrey and ' g
Braid 62.50%. by the Court, s/JKR,JR, P.J. 1 cc Atty Colavecchi
12/23/2002 5Proposed Findings Of Fact and Conclusions Of Law. filed by s/Warren B. I‘FJohn K. Reilly Jr.
@Mikesell, Il, Esquire 4 cc to Aty Mikesell 1
02/25/2003 xceptions To Master's Report By Marie C. Owens. s/Joseph Colavecchi, John K. Reilly Jr.
- squire 5 cc J. Colavecchi
Certificate of Service, Exceptions to Master's Report by Marie C. Owens  John K. Reilly Jr.
“1upon: J. Richard Mattern Il, Esq., Peter F. Smith, Esq. and Warren ]
Mikesell, Esq. filed by s/Joseph Colavecchi, Esq. no cc

02/27/2003 2 aster's Preliminary Notice and Master's Report. no cc @ John K. Reilly Jr.
\Transcript Of Hearing Held July 25, 2003. ﬂled.(s\c, John K. Reilly Jr.

xceptions To Master's Report By Stanley B. Owens. filed by s/Warren aJohn K. Reilly Jr.
ikesell, I, Esquire 4 cc to Aty

02/28/200 DECREE NISI, AND NOW, this 28th day of Feb., 2003 by the Court, John K. Reilly Jr.
s/JKR,JR.,P.J. 2 cc Atty Mattern

05/19/2003 ORDER, NOW, this 16th day of May, 2003, re: Disposition of the \ John K. Reilly Jr.
Objections filed on behalf of Defendants above-named shall be and is
hereby continued pending results of the private sale. by the Court,
s/IUKR,JR.,P.J. 1 cc Atty Smith, Mikesell

06/03/2003 ngiIing: Objections pusuant to PA. R.C., P. 1563(b) filed by Atty. Smith. No lJohn K. Reilly Jr.
cC.

Certificate of Service of Objections Pursuant to PA R.C. P.1563(b). filed by . John K. Reilly Jr.
Atty. Smith No cc. |



N —-Détaé: 10/01/2004 Clearfield County Court of Common Pleas User: BHUDSON
Time: 10:42 AM ROA Report

Page 3 of 3 Case: 2000-01525-CD
Current Judge: John K. Reilly Jr.

Civil Other

Date Judge

06/05/2003 /i \Defendant's Motion For Continuance. filed by s/Joseph Colavecchi, Lj John K. Reilly Jr.
Esquire 1 cc Atty Colavecchi
ORDER, NOW, this 5th day of June, 2003, re: Motion For Continuance is \ John K. Reilly Jr.
GRANTED and Argument is hereby rescheduled for the 26th day of June,
2003, at 2.00 p.m. by the Court, s/lJKR,JR.,P.J. 3 cc Atty Colavecchi for
Service

06/06/2003 CORRECTED OBJECTIONS PURSUANT TO PA. R.C.P. 1563(b) filed by lJohn K. Reilly Jr.
s/Peter F. Smith, Esq. nocc

06/18/2003 Answer To Objections Pursuant To Pa. R.C.P. 1563(b) filed by sNVarrenLonhn K. Reilly Jr.
B. Mikesell, 1l, Esquire 5 cc Atty Mikesell
@t\nswer To Objections Pursuant To Pa. R.C.P. 1563(b). filed by s/Joseph , John K. Reilly Jr.
Colavecchi, Esquire no cc Lj

06/26/2003 Order: Now, this 26th day of June, 2003, the date set for argument into John K. Reilly Jr.
Objections and Amended Objections to Private sale filed on behalf of

Plaintiffs. Proceedings will be referred to the Master, J. Richard Mattern,
Esq. for conducting a private sale confined to the parties. s/lJKR 2 CC
Atty. Mikesell, 2 CC Atty. Smith, 1 CC Atty. Colavecchi

10/07/2003 %Exceptions and Objections to Master's Report and Return of Sale filed by5John K. Reilly Jr.

// Atty. Colavecchi. 6 CC to Atty.

W Execeptions and Objections to Master's Report and Return of Sale, i0  JohnK. Reilly Jr.
iOl d}) o Schedule of Distribution and Proposed Decree under PA. R. C.P. 1569 (c),
filed by Atty. Mikesell 6 Cert. to Atty.
10/14/2003 Master's Return of Sale, Schedule of Distribution, Proposed Decree, John K. Reilly Jr.
@Revised Schedule of Master's Costs and Fees and Order For Payment Of | (-0

Master. filed by s/J. Richard Mattern, Il, Esquire Certificate of Service
no cc ,éﬁ%@{

09/07/2004 Order. This matter comes before the Court on exceptions and objections John K. Reilly Jr.
to the Master's report in the above-captioned action in partition. In
examining the Master's conclusions of Law, this Court finds that the Master L{
committed no error and, therefore, enters the following Order. -
NOW this 3rd day of Sept. 2004 upon consideration of objections and
@ exceptions filed to the Master's report by the above-named Defendants and
argument and briefs thereon, it is the ORDER of this Court that said
objections and exceptions shall be and are hereby dismissed and the
Master's reprt confirmed. s/JKR 2 CC to Atty. Smith 1 CC Atty. Mikesell 1
8C| Dale (h)_wens, 14207 Lakeview Dr. Gainsville VA 22065. 5 CC to Atty.
olavecchi

09/09/2004 @Certificate of Service of Praecipe to enter judgment filed by Atty. Smith No lJohn K. Reilly Jr.
cc.

@Draecipe to Enter Judgment in favor of the PIffs. pursuant to Court Ordery  John K. Reilly Jr.
iled by Atty. Smith. No cc.

09/21/2004 Filing: Appeal to High Court Superior Court Paid by: Colavecchi, Joseph ¢ John K. Reilly Jr.
Y attorney for Owens, Marie C.) Receipt number: 1886946 Dated:
09/21/2004 Amount; $45.00 (Check) 1 Cert. to Atty. 1 Cert. with check for
$60.00 to Superior.

rder for Transcript, filed by Atty. Colavecchi 2 Cert. to Atty. } John K. Reilly Jr.

09/30/2004 Appeal Docket Sheet, filed. John K. Reilly Jr.
1654 WDA 2004 >



Date: 9/30/2004
Time: 02:44 PM
Page 10of 3

Filed:
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Comment:

Clearfield County Court of Common Pleas

Complete Case History
2000-01525-CD

Dennis L. Merrey, etal. vs. Stanley B. Owens, etal.

12/8/2000
Civil Other

Physical File; Y

Register of Actions

12/8/2000

12/28/2000

12/29/2000

1/10/2001

1/24/2001

1/31/2001

2/2/2001

3/5/2001

4/26/2001

4/27/2001

5/16/2001

6/18/2001

Filing: Complaint for Partition Paid by:
Smith, Peter F. (attorney for Merrey,
Dennis L.) Receipt number: 0052591
Dated: 12/08/2000 Amount: $80.00
{Check)

Eight Certified Copies to Attorney Smith
Answer to Complaint for Partition , filed by
s/DALE R. OWENS 2 cc D. Owens
Answer to Complaint for Partition, filed by
s/Warren B. Mikesell, ll, Esq. 3 cc atty
Mikesell

Sheriff Return, Complaint in Partition and
Interrogatories upon Dale R. Owens and
Stanley B. Owens. So Answers, Chester
A. Hawkins, Sheriff by s/Marilyn Hamm
Motion to Compe! Discovery, Filed by
s/Peter F. Smith, Esq. 3 cc atty Smith
Rule Returnable upon Dale R. Owens,
Written Response due by Feb. 20, 2001,
Rule Returnable March 5, 2001. By the
Court, s/JKR,JR,PJ. 31 Jan 2001. 4 cc
atty Smith

Certificate of Service, Motion to Compel
Discovery upon Dale R. Owens. Filed by
s/Peter F. Smith, Esq.

ORDER, AND NOW, this 5th day of
March, 2001, Rule issued against Dale R.
Owens, shall serve true, correct and
complete answers to the Interrogatories
served upon him by Plaintiff within 15 days
of the date of this Order. By the Court,
s/JKR,JR.,PJ 3 cc atty Neiswender
Motion to Discontinue as to the Heirs of
Robert Owens. filed by s/Peter F. Smith,
Esq. 2 cc atty Smith

SCHEDULING ORDER, AND NOW THIS
26th day of April, 2001, upon Stanley B.
Owens, to show cause, Written Response
to Motion due by the 16th day of May,
2001. This Order shall be heard in Court
on the 18th day of June, 2001,at 1:30 p.m.
by the Court, s/JKR,JR.,P.J. 2 cc atty
Smith

Certificate of Service, Motion to
Discontinue upon Warren B. Mikesell, Il
Esq. s/Peter F. Smith, Esq.

Answers To Discontinue As To The Heirs
of Robert Owens, Filed by Warren
Mikesell, IL.

ORDER, AND NOW, this 18th day of
June, 2001, re: Action is DISCONTINUED

An b tha Haiva Af Dabkavt Nuinne 44 aiid.
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12/18/2001

4/16/2002

4/19/2002

4/26/2002

4/29/2002

5/8/2002

5/15/2002

12/23/2002

2/25/2003

2/27/2003

ORDER, AND NOW, this 18th day of
December, 2001, re: Hearing on Plaintiff's
Motion for an Order Directing Partition and
Answer Having been filed, J. Richard
Mattern, Esq. is appointed Master. by the
Court, s/JKR,JR.,P.J. 1 cc Atty Mikesell,
Smith, and Mattern

Filing: Subpoena Paid by: Smith, Peter F.
(attorney for Braid, EImo L.) Receipt
number; 1841248 Dated: 04/16/2002
Amount: $3.00 (Check)

Petition For Intervention by Marie C.
Owens, wife of Stanley B. Owens. Filed
by s/Joseph Colavecchi, Esq. 5 cc Atty
Colavecchi

RULE, AND NOW, this 19th day of April,
2002, Issued upon ALL PARTIES,
returnable for Argument On the 8th day of
May, 2002. by the Court, s/JKR,JR.,P.J.
5 cc Atty Colavecchi

Petition to Enter Order of Partition. Filed
by s/Joseph Colavecchi, Esq. 4 cc Atty
Colavecchi

ORDER, AND NOW, this 29th day of April,
2002, re: Rule issued and directed to Peter
F. Smith, Esq. Atty for Plaintiffs, Warren B.
Mikesell, II, Esq. Atty for Stanley B. Owens
and J. Richard Mattern, lll, Esq. Master in
Partition. Rule returnable for Argument
the 8th day of May, 2002, at 10:30 a.m.

by the Court, s/JKR,JR.,P.J. 4 cc Atty
Colavecchi

ORDER, NOW, this 8th day of May, 2002,
re: Petition to Intervene filed on behalf of
Marie C. Owens shall be and is hereby
granted and shee be permitted to be
added as a party defendant. By the
Court, s/JKR,JR.,P.J. 1 cc Atty
colavecchi, Smith, and Mikesell

ORDER DIRECTING PARTITION UNDER
PENNSYLVANIA R.C.P. 1557, AND
NOW, this 15th day of May, 2002, re:
Owens 37.50%, Merrey and Braid
62.50%. by the Court, s/JKR,JR, P.J.

1 cc Atty Colavecchi

Proposed Findings Of Fact and
Conclusions Of Law. filed by s/Warren B.
Mikesell, Il, Esquire 4 cc to Atty Mikesell
Exceptions To Master's Report By Marie
C. Owens. s/Joseph Colavecchi, Esquire
5 cc J. Colavecchi

Certificate of Service, Exceptions to
Master's Report by Marie C. Owens upon:
J. Richard Mattern I, Esq., Peter F. Smith,
Esq. and Warren Mikesell, Esq. filed by
s/Joseph Colavecchi, Esq. no cc
Master's Preliminary Notice and Master's
Report. no cc

Transcript Of Hearing Held July 25, 2003.
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6/26/2003

10/7/2003

10/14/2003

9/7/2004

9/9/2004

9/21/2004

9/30/2004

I hereby certify this to be a true and attested copy of the original statement filed in this case.

Order: Now, this 26th day of June, 2003,
the date set for argument into Objections
and Amended Objections to Private sale
filed on behalf of Plaintiffs. Proceedings
will be referred to the Master, J. Richard
Mattern, Esq. for conducting a private
sale confined to the parties. s/JKR 2 CC
Atty. Mikesell, 2 CC Atty. Smith, 1 CC Atty.
Colavecchi

Exceptions and Objections to Master's
Report and Return of Sale filed by Atty.
Colavecchi. 6 CC to Atty.

Execeptions and Objections to Master's
Report and Return of Sale, Schedule of
Distribution and Proposed Decree under
PA. R. C.P. 1569 (c), filed by Atty. Mikesell
6 Cert. to Atty.

Master's Return of Sale, Schedule of
Distribution, Proposed Decree, Revised
Schedule of Master's Costs and Fees and
Order For Payment Of Master. filed by
s/J. Richard Mattern, Il, Esquire
Certificate of Service no cc

Order. This matter comes before the
Court on exceptions and objections to the
Master's report in the above-captioned
action in partition. In examining the
Master's conclusions of Law, this Court
finds that the Master committed no error
and, therefore, enters the following Order.
NOW this 3rd day of Sept. 2004 upon
consideration of objections and exceptions
filed to the Master's report by the
above-named Defendants and argument
and briefs thereon, it is the ORDER of this
Court that said objections and exceptions
shall be and are hereby dismissed and the
Master's reprt confirmed. s/JKR 2 CC to
Atty. Smith 1 CC Atty. Mikesell 1 CC Dale
Owens, 14207 Lakeview Dr. Gainsville VA
22065. 5 CC to Atty. Colavecchi
Certificate of Service of Praecipe to enter
judgment filed by Atty. Smith No cc.
Praecipe to Enter Judgment in favor of the
Piffs. pursuant to Court Order filed by Atty.
Smith. No cc.

Filing: Appeal to High Court Superior Court
Paid by: Colavecchi, Joseph (attorney for
Owens, Marie C.) Receipt number:
1886946 Dated: 09/21/2004 Amount:
$45.00 (Check) 1 Cert. to Atty. 1 Cert.
with check for $60.00 to Superior.

Order for Transcript, filed by Atty.
Colavecchi 2 Cert. to Atty.

Appeal Docket Sheet, filed.
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