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IN THE COURT bF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION -LAW

HOWARD L. BEISH and ROSE
M. BEISH, husband and wife
Appellants No. 01- -CD
=S -
ZONING HEARING BOARD OF
LAWRENCE TOWNSHIP, CLEARFIELD
COUNTY, PENNSYLVANIA
Appellee

NOTICE OF APPEAL

HOWARD L. BEISH and ROSE M. BEISH, Appellants, by and
through their attorneys, Gates & Seaman, hereby appeal the
decision of the Zoning Hearing Board of Lawrence Township,
Clearfield County, Pennsylvania, and in support thereof, state
the following:

l. Appellants are both adult individuals sui juris and
are the owners of Lot 21 of the Howard L. Beish Plan of Lots
located on Overlook Drive, Lawrence Township; Clearfield
County, Pennsylvania, identified by Clearfield County
Assessment Map No. J9-700-21, hereafter referred to as
‘“Premises”.

2. Appellee is the Zoning Hearing Board of Lawrence
Township, Clearfield County, Pennsylvania, with offices at
George Street, Clearfield, PA 16830.

3. Appellants filed an Application for Hearing with
Appellee requesting a variance on the denial of a building

permit for construction of a bi-level single family dwelling on




the Premises, which permit had been initially denied and
referred to Appellee on the basis of not meeting the minimum
square footage requirement.

4. A hearing was conducted by Appellee on said
Application on December 6, 2000 and Written Findings and
Decision of Appellee, dated December 30, 2000, was issued by
Appellee’s solicitor, Kim C. Kesner, Esquire, and mailed to
Appellants under cover of letter dated January 2, 2001, which
Solicitor Kesner and Appellants’ Counsel have agreed was
received by Appellants on January 5, 2001, and the Decision is
to be considered as having been entered on January 5, 2001. A
copy of the Board's Written Findings and Decision is attached
hereto and made a part hereof as Exhibit “A”.

5. The Findings of Fact are not supported by the evidence
and the Conclusions of Law and Decision of the Board are
erroneous as a matter of law in that:

a. Appellants subdivision and laying out of lots was done
in 1973 and was in conformance with the zoning and subdivision
ordinances of Lawrence Township in effect at that time.

ﬂ. Appellants met the requirements of the Zoning
Ordinance for the grant of a variance on minimum lot size;

c. The hardship was not self-inflicted, as Appellants
were required by Lawrence Township, to join Lots 19 and 20 in

the same plan (which adjoin the Premises) before a building




permit would be issued for the construction of a home thereon
(minimum lot size then was 15,000 square feet -- reduced by
Amendment in 1998 to 12,500 square feet), thus leaving
Appellants with the undersized Premises (Lot 21);

d. Appellants created the subdivision of the undersized
lots prior to the enactment on April 19, 1993 of the existing
Zoning Ordinance, which Ordinance did not contain a lawful
savings clause or grandfather clause covering existing
undersized lots, which affect not only the Premises, but also
several other building lots within Lawrence Township;

e. The conveyance by Appellants of conjoined Lots 19 and
20 after the effective date of the present Zoning Ordinance was
not voluntarily done, but rather was under compulsion and/or
the direction of Lawrence Township, because Lawrence Township
would not issue a building permit for the construction of a
house on either Lot 19 or 20, as both lots were also
undersized, but did issue a permit for both Lots together,
leaving Appellants owning the Premises, an undersized lot}

f. Lawrence Township should be estopped from enforcement
of the Ordinance against the issuance of a building permit for
the Premises on the basis of minimum lot size, due to the
Township’s creation of the problem;

g. The enactment of the Zoning Ordinance and the

requirement of Lawrence Township that Lots 19 and 20 be joined




before a building permit would be issued for the construction
of a house thereon, constituted a defacto condemnation and a
taking of the Premises; and

h. The size of Appellant’s Lots 19, 20 and 21 should have
been grandfathered as a non-conforming use and the failure to
do so by Lawrence Township constituted a defacto condemnation
and taking of the same.

6. Appellants_will file a Motion with the Court for the
presentation of additional evidence to substantiate the above.

WHEREFORE, Appellants request that the Court reverse

the action of the Lawrence Township Zoning Hearing Board and
direct that Appellants be granted a variance and that the
requested building permit be issued forthwith to them.

GATES
By:

Date: 727/42745 /

Laurance B. Seaman, Esquire
Attorney for Appellants

Law Offices of Gates & Seaman
2 North Front Street

P. 0. Box 846

Clearfield, Pennsylvania 16830
(814) 765-1766




VERIFICATION

The undersigned verify that they are the Appellants in the
within action, and that the statements made in the foregoing
Notice of Appeal are true and correct to the best of their
knowledge, information and belief. The undersigned understand
that false statements made herein are subject to the penalties
of 18 Pa. C.S.A. § 4904 relating to unsworn falsification to

authorities.

B, A L

Howard L. Beish

Aot WALl

Rbse M. Beish

DATE: February ZL" , 2001
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION -LAW

HOWARD L. BEISH and ROSE
M. BEISH, husband and wife
Appellants No. 01-1le} -cp
-VS -
ZONING HEARING BOARD OF
LAWRENCE TOWNSHIP, CLEARFIELD
COUNTY, PENNSYLVANIA
Appellee

WRIT OF CERTIORARI
TO: THE ZONING HEARING BOARD OF

LAWRENCE TOWNSHIP

The Plaintiffs in the above action have duly filed a
NOTICE OF APPEAL on the decision of the Zoning Hearing Board of
the township of Lawrence, December 30, 2000. A copy of said
Notice of Appeal is attached hereto.

Therefore, you are hereby COMMANDED, within twenty (20)
days after the receipt of this Writ, to certify to the court
your entire record in this matter from which the land use
appeal has been taken, or a true and complete copy thereof,
including any transcripts of testimony in existence and
available to the Zoning Hearing Board at the time this Writ is
received by you.

WITNESS THE HAND AND SEAL OF WILLIAM SHAW,
PROTHONOTARY, this 2nd day of February, 2001.

Prothonotary




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION -LAW ws
Wik
HOWARD L. BEISH and ROSE g@f
M. BEISH, husband and wife —

Appellants No. OI-ILD\ -CD
-7 S -

ZONING HEARING BOARD OF

LAWRENCE TOWNSHIP, CLEARFIELD

COUNTY, PENNSYLVANIA

Appellee

WRIT OF CERTIORARI

TO: THE ZONING HEARING BOARD OF
LAWRENCE TOWNSHIP

The Plaintiffs in the above action have duly filed a
NOTICE OF APPEAL on the decision of the Zoning Hearing Board of
the township of Lawrence, December 30, 2000. A copy of said
Notice 6f Appeal is attached hereto.

Therefore, you are hereby COMMANDED, within twenty (20)
days after the receipt of this Writ, to certify to the court
your entire record in this matter from which the land use
appeal has been taken, or a true and complete copy thereof,
including any transcripts of testimony in existence and
available to the Zoning Hearing Board at the time this Writ is
received by you.

WITNESS THE HAND AND SEAL OF WILLIAM SHAW,
PROTHONOTARY, this 2nd day of February, 2001.
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{a) Land use appeals shall be entered as of course by the prothono-
tary or clerk upen ihe filing of a land use appeal notice which 7
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3t prove the appeal i¢ fivolous.  Alter consideration of all evidence
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Wt such waiver may be revaked by him if an appeal is taken from a
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respondent to the petifion for posting a bond o posi 3 bond shall be
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i 1063, July 31, B.L.865, No, 247, art, X-8, 3 1003-4A, added 1988, Dice. 2,
pL. 1329, No. 170, § 101, effectivizin 60 days.

5, Weiver .

Party waives its right 1o seek revier ot ;
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tioard if that party has failed to take time.
v appeal. "Township of Harrisen ¥
Smith, 636 A2d 288, 161 Pa.Cawith,
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IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

HOWARD L. BEISH and ROSE M. :
BEISH, husband and wife, : No. 01-\e\ -CD
Appellants :

VS.

ZONING HEARING BOARD OF
LAWRENCE TOWNSHIP, CLEARFIELD
COUNTY, PENNSYLVANIA,

- Appellee

CERTIFICATE OF RECORD

AND NOW, comes the Lawrence Township Zoning Hearing Board, by it’s Solicitor,
Kim C. Kesner, Esquire, who in accordance with 53 P.S. Section 11003-A(b) hereby certifies
that the record of the Lawrence Township Zoning Hearing Board in the matter in which this
appeal has been taken is annexed hereto, filed herewith and consists of:

1. Written Findings and Decision of The Lawrence Township Zoning Hearing Board
dated December 30, 2000.

2. Transcript of hearing conducted on December 6, 2000.

ot

Kim C. K¢sner
Solicitor,[Lawrence Township

Zoning Hearing Board

cc: Laurance B. Seaman, Esquire
Attorney for Howard L. & Rose M. Beish
James A. Naddeo, Esquire
Solicitor, Lawrence Township

FER 07 2001
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BEFORE THE LAWRENCE TOWNSHIP ZONING HEARING BOARD

IN RE: Application by Howard L. Beish and ’
Rose M. Beish regarding real property
carrying Clearfield County Assessment
Map No. 123-J09-700-21

WRITTEN FINDINGS AND DECISION OF :
THE LAWRENCE TOWNSHIP ZONING HEARING BOARD

I. Procedural History

1. On November 13, 2000, Richard M. Lenhart for Howard L. and Rose M. Beish,
submitted an application for a building permit to Lawrence Township Zoning and dee
Enforcement Officer, Hope A. Martin (“Martin”).

2. The application requested a building permit for construction by R.ichard M.
Lenhart, of a bi-level single family dwelling on a lot located on Overlook Drive, Lawrence
Township, Clearfield County, Pennsylvania, identified by Clearfield County Assessment Map
No. J09-700-21 and being Lot 21 of the Howard L. Beish Plan of Lots dated December 15, 1973
(“Premises”), upon purchase of the Premises from the Beishs.

3. The application was rejected by Martin because the lot does not meet the
minimum area requirements of the Lawrence Township Zoning Ordinance of 1993, as amended
(“Zoning Ordinance”).

4. Howard L. and Rose M. Beish filed an Application for Hearing (“Application”)
with the Lawrence Township Zoning Hearing Board (“Board”) requesting a variance. (Note:
The application was verified by the Beishs on November 13, 2000, the same date of the
Application for Building Permit. However, George Anderson, Lawrence Township Secretary
certified that the Application was received on October 31, 2000. This incongruity was not

sufficiently explained at hearing, but does not affect the Board’s analysis.)



5. The Board conducted a hearing on the Application on Wednesday, December 6,
2000.
IL. Turisdiction.

The | Board has jurisdiction over the Application filed for the Beishs under Section
10909. 1.(a)(5) of the Pennsylvania Municipalities Planning Code, 53 P.S. Section 10909.1(a)(5)
and Section 608(5) of the Zoning Ordinance.

1. Findings of Fact.

I. The Premises contains 8,289.64 square feet.
2. Section 307.10 of the Zoning Ordinance requires 2 minimum lot area of 12,500
square feet for constfuction of a single family dwelling.

3. The Beishs conveyed Lot 22, adjoining Lot 21 on the west, in 1978. Testimony
of Howard L. Beish.

4. Lots 19 and 20, adjoining Lot 21 on the east, were sold and conveyed by the
Beishs as a double lot to Beish & Miller Construction in 1994. Testimony of Howard L. Beish.

5. The Ordinance was enacted by the Board of Supervisors of Lawrence Township
on April 19, 1993 with an effective date of April 19, 1993.

6. The Premises lies in a residential suburban district under the Zoning Ordinance. '

7. The proposed construction as specified in the Application for Building Permit
would comply with the front yard, side yard, rear yard and minimum lot coverage requirements
of the Zoning Ordinance.

8. The variance requested is thirty-four (34%) percent of the minimum lot area

requirement.



V. Conclusions of Law.

1. Applicants have failed to meet the .burden under Section 608(8) of the Ordinance
required for a variance from the minimum lot area requirements of Section 307.10.

2. The variance requested is a substantial departure from the minimum lot area
requirements. Therefore, the Beishs may not be granted relief under the doctrine de minimis non
curat lex.

3. Relief may not be granted under Section 402 of the Ordinance because Lot 21 was
not “held in separate ownership different from the ownership of adjoining lots...” on the
effective date of the Zoning Ordinance, as the Beishs owned Lots 19, 20 and 21 until 1994.

4. Applicants have failed to establish that the provisions of the Zoning Ordinance
impose an unnecessary hardship upon the Premises. Any hardship was self inflicted by the
Beishs’ transfer of Lots 19 and 20 and retention of Lot 21 in 1994 after the effective date of the
Zoning Ordinance.

5. The method that the Beishs chose to transfer the lots cannot govern nor pre-empt
the provisions of the Zoning Ordinance.

6. Applicants have failed to establish that the Premises cannot be reasonably used
for a permitted purpose.

V. Discussion.

A variance is a strict departure from the literal enforcement of a zoning ordinance.

Brenan vs. Zoning Board of Adjustment, 409 Pa. 376, 187 A.2d 180 (1963). It should only be



granted in exceptional cases, and the applicant bears a heavy burden of proving entitlement to it.

Williams vs. Salem wanship, 92 Pa. Cmwlth. 634, 500 A.2d 933 (1985).

Requirements for a variance were codified by the 1988 Amendments to the Pennsylvania
Municipalities Planning Code, (“MPC”) 53 P.S. Section 10910.2 as follows:

a. The property has unique physical characteristic;

b. The ordinance imposes an unnecessary hardship of property;

C. The hardship is not self-inflicted;

d. The variance will not have an adverse impact on the health, safety, and welfare of
the general public;

e. The variance sought is the minimum that will afford relief.

An unnecessary hardship means that the property is rendered almost valueless absent a

variance. Vagnoi vs. Zoning Hearing Board of Exeter Township, 74 Pa. Cmwlth. 431, 459 A.2d

1361 (1983). A variance may be granted only where the property as a whole cannot be

reasonably used for a permitted purpose. Burger vs. Zoning Hearing Board of Cheltenhan

Township, 54 Pa. Cmwlth. 405, 422 A.2d 219 (1980). Economic hardship is insufficient to
warrant a variance. Increasing the profitability of a property is not a basis to grant a variance.

Atlantic Refining & Marketing Company vs. Zoning Héaring Board of Upper Marion Township,

133 Pa. Cmwlth. 261, 575 A.2d 961 (1990). There is no right to utilize ones property for its

hightest and most economically valuable use. Chrisner vs. Zoning Board of the Borough of

Mount Pleasant, 40 Pa. Cmwlth. 87, 387 A.2d 30 (1979).

It is obvious in this case that the Premises are too small under the Zoning Ordinance for
construction of a single family dwelling. The circumstance of a “small lot” can support a

variance only under limited and distinct circumstances not existing here. In Rudd vs. Lower




Gwvnedd Township Zoning Hearing Board, 578 A.2d 59 (Pa. Cmwlth. 1990), the

Commonwealth Court held that the grant of a variance for construction of a house on an under
sized lot was required where denial of the variance would preclude any reasonable use of the
land. The facts of that matter were as follows:

Rudd is the equitable owner of a parcel of property located iri (Lower
Gwynedd) Township. The parcel was subdivided in 1929. The Township’s first
zoning ordinance, enacted in 1947 made the lot nonconforming. That ordinance
provided that a lot held in a single and separate ownership since the effective date
of the ordinance which was too small under the ordinance’s terms could be built
upon if a variance was obtained.

Affirming the lower court’s grant of a variance to Rudd, the Commonwealth Court stated:
...refusal to grant variances in a “small lot” case would effectively

preclude the landowner from obtaining any reasonable use of the land. In the

present case, it is obvious that the land cannot be reasonably used as a farm, being

in a residential neighborhood. Furthermore, as discussed in footnote 1, the land

cannot be used as an accessory use because there is no other “principal” use to

which the accessory use can be subordinated...a landowner must be permitted to

make reasonable use of his or her property.
578 A.2d, at page 62.

The facts here are clearly distinguishable from those in Rudd. Applicants do have one
“small lot” being a remnant of a subdivision occurring prior to the Ordinance. The key
distinction is that Lot 21 did not exist in separate ownership, distinct from that of abutting

properties prior to the adoption and effective date of the Zoning Ordinance. Accord, Southland

Corporation vs. East Caln Township Zoning Hearing Board, 405 A.2d 1078 (Pa. Cmwlth. 1979)

To the contrary, the Beishs held Lots 19, 20 and 21 until 1994. There can be no doubt that
subsequent conveyances by the Beishs were governed by the Zoning Ordinance. In 1994, the
Beishs were able to create lots compliant with the zoning requirements. Applicants’
cpnveyancing of Lots 19 and 20 and retention of Lot 21 created the hardship. Any hardship was

thus self-inflicted.



In Carman vs. Zoning Hearing Board of Adjustment, 1638 A.2d 365 (Pa. Cmwlth. 1994),

the Commonwealth Court was faced with a similar issue here. In Carman, a developer divided

two lots it purchased into twenty lots then applied for a variance on one of the lots which was
under sized under the Zoning Ordinance. The Commonwealth Court ruled that the Zoning Board
of Adjustment of the City of Philadelphia erred in granting the developef’s application for a
variance and reversed, stating as follows:

With respect to the wvariance, Section 910.2 of the Pennsylvania
Municipalities Planning Code, Act of July 31, 1968, P.L. 805, as amended, added
by Section 89 of the Act of December 21, 1988, P.L. 1329, 53 P.S. Section
10910.2 requires that in order to grant a variance, unique physical circumstances
which are not self-inflicted must exist and cause an unnecessary hardship or
unreasonable inhibition of the use of the property. In addition, the variance must
not adversely impact the health, safety, and welfare of the general public or
authority more than the minimum variance necessary to afford relief. Goodman
vs. Zoning Board of Adjustment of Philadelphia, 132 Pa. Cmwlth. 298, 572 A.2d .
848 (1990). '

Thus, parties seeking a variance have the burden of proving that
unnecessary hardship will result if the variance is denied and that the proposed
use will not be contrary to the public interest. Valley View Civic Association vs.
Zoning Board of Adjustment, 501 Pa. 550, 452 A.2d 637 (1983).

Developer argues that its hardship is not self-inflicted because it and the
Department believed that the Code permitted the subdivision as planned as a
matter of right. However, it is well established that the law does not permit a
developer to subdivide its land and then make a subsequent claim for a variance
because a remnant of that land does not conform with the zoning ordinance.
Volpe appeal, 384 Pa. 374, 121 A.2d 97 (1956); Ephros vs. Solebury Township
Zoning Hearing Board, 25 Pa. Cmwltlh. 140, 359 A.2d 182 (1976). The
opportunity for greater profit from more lots in a subdivision is not a ground for
the grant of a variance. Kelley vs. Zoning Hearing Board of Upper Moreland
Township, 87 Pa. Cmwlth. 534, 487 A.2d 1043 (1985), Burger vs. Zoning
Hearing Board of Cheltenham Township, 54 Pa. Cmwlth. 405, 422 A.2d 219
(1980).

In the matter sub judice, any hardship which Lot No. 1 presents arose from
the subdivision plan which created the undersized lot and therefore developer is
not entitled to a variance because the undersized lot could have been combined
with developers adjacent property and obviate the need for a variance.



Consequently, the Board erred in granting developers application for variance and
the order of the trial court 1s reversed.

038 A.2d, at page 5069,
Carman governs this case and compels the denial of a variance. Any hardship has been
created by Applicants® conveyance of Lots 19 and 20 after the effective date of the Ordinance.
When the Ordinance was enacted, the Township had the power to grant relief for pre-
existing under sized lots. It could have granted absolute exemptions or limited exemptions on
specitied grounds. It could have enacted a special exception provision allowing an under sized
Jot to be used if certain standards and guidelines conditioning the special exception were met.

Or it could have granted no relief. See Rogers vs. East Pikeland Zoning Hearing Board, 520

A.2d 922 (Pa. Cmwlth. 1987). It chose, Section 402 of the Zoning Ordinance, to permit the
Zoning Hearing Board to grant relief to “(a)ny lot of record existing at the effective date of this

Ordinance and held in separate ownership different from the ownership of adjoining lots. . D

As Lot 21 was held by Applicants with adjoining lots and as a variance in area of forty-
five (45%) percent is substantial, the Board lacks any power to grant a variance here.
VI Decision.

Applicants’ Application for Variance from the provisions of Section 307.10 of the
Zoning Ordinance is denied.

We

the members of the Lawrence Township Zoning Hearing Board declare this to be our

3

. .. . o, EA S . 'd
unanimous decision this 2~ dayof _~L/&<cerm e , 2000.

ey U Lo
7 Bl oL r",’ ‘ 3
Nancy Yeager, Chairthan ¥
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IN THE COURT OF COMMON

HOWARD L. BEISH and
ROSE M. BEISH, husband
and wife,

APPELLANTS

vs.

ZONING HEARING BOARD OF
LAWRENCE TOWNSHIP,
CLEARFIELD COUNTY,
PENNSYLVANIA

FILED

FEB 2 7 2001

William A. Shaw
Prothonotary

PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

No. 01-161-CD
Type of Case: Civil

Type of Pleading:
Motion to Allow Presentation of
Additional Evidence

Filed on behalf of: Appellants

Counsel of Record for this Party:
Laurance B. Seaman, Esquire

Supreme Court No.: 19620

GATES & SEAMAN

Attorneys at law

Two North Front Street

P. O. Box 846

Clearfield, Pennsylvania 16830
(814) 765-1766




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION -LAW

HOWARD L. BEISH and ROSE
M. BEISH, husband and wife

Appellants No. OL-/ZQ/ -CD
ZONING HEARING BOARD OF
LAWRENCE TOWNSHIP, CLEARFIELD
COUNTY, PENNSYLVANIA

Appellee

ORDER

AND NOW, this ngﬁday of Februony , 2001, upon
conéideration of the attached Motion, a RLle is hereby issued
upon Appellee, LAWRENCE TOWNSHIP ZONING HEARING BOARD, to Show
Cause why the Motion should not be granted.

Rule Returnable the cQOdA day of (-1FYH/W1J . 2001,
for filing a written response.

NOTICE

A MOTION HAS BEEN FILED AGAINST YOU IN COURT. 1IF YOU
WISH TO DEFEND AGAINST THE CLAIMS SET FORTH IN THE
FOLLOWING MOTION BY ENTERING A WRITTEN APPEARANCE
PERSONALLY OR BY ATTORNEY AND FILING IN WRITING WITH
THE COURT YOUR DEFENSES OR OBJECTIONS TO THE MATTER -
SET FORTH AGAINST YOU. YOU ARE WARNED THAT IF YOU
FAIL TO DO SO THE CASE MAY PROCEED WITHOUT YOU AND AN
ORDER MAY BE ENTERED AGAINST YOU BY THE COURT WITHOUT
FURTHER NOTICE FOR RELIEF REQUESTED BY THE PETITIONER
OR MOVANT. YOU MAY LOSE RIGHTS IMPORTANT TO YOU.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF
YOU DO NOT HAVE A LAWYER OR CANNOT AFFORD ONE, GO TO
OR TELEPHONE THE OFFICE SET FORTH BELOW TO FIND OUT
WHERE YOU CAN GET LEGAL HELP.

David S. Meholick, Court Administrator
Clearfield County Courthouse

FILED

FEB 28 2001

4) 765-2641, Exter

' g |
. ; g :
€/310( :
liam A. Shatw /
Prothonotary -
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

FILED

No. 01-161-%8 2 7 2001

William A. Shaw
Prothonotary

HOWARD L. BEISH and ROSE
M. BEISH, husband and wife

Appellants
ZONING HEARING BOARD OF
LAWRENCE TOWNSHIP, CLEARFIELD
COUNTY, PENNSYLVANIA

Appellee

MOTION TO ALLOW PRESENTATION OF ADDITIONAL EVIDENCE

Appellants, HOWARD L. BEISH and ROSE M. BEISH, husband
and wife, by their attorneys, Gates & Seaman, move this
Honorable Court to allow for the presentation of additional
evidence in this Appeal, and in support thereof, aver as
follows:

1. The primary, if not the sole, reason Appellants’
request for a variance was denied by Appellee was a
determination by Appellee that the hardship was self-inflicted.

2. Appellants were unrepresented at the hearing
before Appellee and the record is incomplete because Appellants
did not realize the significance of fully presenting evidence on
the creation of the hardship and the part played therein by
Lawrence Township. |

3. Appellants also désire to present additional
evidence on the issue of a defacto condemnation and taking of
their land when the Township required the joinder of Lots 19 and
20 for the issuance of a prior building permit, knowing full

well that the same would leave Appellants with an undersized Lot

T




No. 21.

4. The interests of fairness and justice require the
presentation of additional evidence in this case.

WHEREFORE, Appellants respectfully request this

Honorable Court to allow the presentation of additional

evidence.

Laurance B. Seaman, Esquire
Attorney for Appellants,
Howard L. and Rose M. Beish

Date: :17A§/;%/29]




VERIFICATION

The undersigned verify that they are the Appellants in the
within action, and that the statements made in the foregoing
MOTION TO ALLOW PRESENTATION OF ADDITIONAL EVIDENCE are true and
correct to the best of their knowledge, information and belief.
The undersigned understand that false statements made herein are
subject to the penalties of 18 Pa. C.S.A. § 4904 relating to
unsworn falsification to authorities.

Howard L. Beish

S . ol

Rbse M. Beish

DATE: February < , 2001
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IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

HOWARD L. BEISH and ROSE M.

BEISH, husband and wife, : No. 01-161-CD
Appellants :
Vs.
ZONING HEARING BOARD OF : :
LAWRENCE TOWNSHIP, CLEARFIELD Fé LE
COUNTY, PENNSYLVANIA, : _ )
Appellee : MAR 08 2001
LAWRENCE TOWNSHIP ZONING HEARING Wiliam A. Shaw
BOARD’S WRITTEN RESPONSE TO Prothonotary
APPELLANT’S MOTION TO ALLOW PRESENTATION
OF ADDITIONAL EVIDENCE

AND NOW, comes the Lawrence Township Zoning Hearing Board, by it’s Solicitor,
Kim C. Kesner, Esquire, and files the following written response to Appellant’s Motion as
required by this Court’s Order of February 28, 2001:

1. The averments contained in paragraph 1 of Appellant’s Motion constitute
contentions or conclusions of law tc which no fesponse is required. To the extent that a response
is required, it is admitted that the Findings of Fact and Conclusions of Law supporting the
Zoning Hearing Board’s decision are set forth in its Written Decision of record, which included a
determination that any hardship was self-inflicted.

2. It is admitted that Appellants chose not to be represented at the hearing before the
Zoning Hearing Board and that all available evidence relevant to their burden may not have been
presented by them.

3. It is admitted that the averments contained in paragraph 3 comprise the reasons

why Appellants “desire to present additional evidence”. By way of further answer, it is admitted



that the proffered evidence was not presented at the hearing before the Zoning Hearing Board. It
is also admitted that the standard for determination of whether to permit the presentation of
additional evidence in a land use appeal under the Municipalities Planning Code, 53 P.S.
§11005-A is whether the “proper consideration of the land use appeal requires the presentation of
additional evidence” and this determination is a matter of discretion with this Court. The Zoning
Hearing Board avers that its decision is compellingly supported by the record of the proceedings
before it. Notwithstanding, the Zoning Hearing Board has no objection to this Court’s receipt of
additional evidence. However, the Court’s attention is directed to the provisions of 53 P.S.
§11005-A, a cdpy of which is annexed hereto, which permits the Court to remand the case tovthe

Zoning Hearing Board or refer it to a referece to receive the additional evidence and further

provides that if the Court receives additional evidence, it must make it’s own findings of fact -

“based on the record below as supplemented by the additional evidence...”

Respectfully submitted,

Kim C. Kesner, Solicitor
Lawrence Township Zoning
Hearing Board

Dated: \3/ 8 / Q/

cc: Laurance B. Seaman, Esquire
Attorney for Howard L. & Rose M. Beish
James A. Naddeo, Esquire
Solicitor, Lawrence Township



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Written Response to
Appellant’s Motion to Allow Presentation of Additional Evidence was served by U.S. Mail, First

Class, Postage Prepaid upon the following on March 8 , 2001:

Laurance B. Seaman, Esquire
Gates & Seaman
2 North Front Street
P.O. Box 846
Clearfield, PA 16830

James A. Naddeo, Esquire
Solicitor — Lawrence Township
211 ' East Locust Street
P.O. Box 552
Clearfield, PA 16830

Kim C. Késner, Solicitor
Lawrencg¢ Township Zoning

Hearing Board
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION -LAW '

HOWARD L. BEISH and ROSE

M. BEISH, husband and wife
Appellants No. 01-161-CD

-vSsS-

ZONING HEARING BOARD OF

LAWRENCE TOWNSHIP, CLEARFIELD

COUNTY, PENNSYLVANIA
Appellee

AFFIDAVIT OF SERVICE

COMMONWEALTH OF PENNSYLVANIA
SS.

COUNTY OF CLEARFIELD

LAURANCE B. SEAMAN, ESQUIRE, of the Law Offices of
Gates & Seaman, being duly sworn according to law, states that
he mailed on March 1, 2001 by reqular U. S. Mail, postage
prepaid, a certified copy of Appellants’ Motion to Allow
Presentation of Additional Evidence, with attached Order which
specifies a Rule Returnable date of March 20, 2001, to:

Kim C. Kesner, Esquire
23 North Second Street
Clearfield, Pennsylvaria 16830

Laurance B. Seaman, Esquire
Attorney for Appellants

Sworn to and subscribed before me
this JArd_ day of _ ZNdA et , 2001.

o FILED

Bradford Twp., Ciearfisld County, PA
My Commission Expiros June 23, 2001 : . MAR 06 2001

William A. Shaw
Prothonotary




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
HAROLD BEISH and ROSE BEISH * NO. 2001-161-CD
Plaintiffs *
VS- * - V
LAWRENCE TOWNSHIP ZONING HEARING BOARD * FH LED
Defendant * o
v %3¢
ORDER - ullam A. Shaw

Prothcnotary/Clerk of Courts
AT S M

NOW, this 15t day of April, 2013, following a review of the docket, due to the case’s
VATV e
extended period of time in pending status; it is the ORDER of this Court that a status
conference be and is hereby scheduled for the 8th day of May, 2013 at 1:30 p.m. in
Courtroom No. 1, Clearfield County Courthouse, Clearfield, Pennsylvania.

If this case has been concluded, the moving party is directed to file the appropriate

Praecipe with the Prothonotary of Clearfield County to finalize that status of the case.

BY THE COURT,

ok

\«F’REDRIC] AMMERMAN
President Judge
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

HOWARD L. BEISH and ROSE M.

BEISH, husband and wife, Appellants

Vs,

ZONING HEARING BOARD OF LAWRENCE
| TOWNSHIP, CLEARFIELD COUNTY,

PENNSYLVANIA, Appellee

FILED®

;AR 16 201
& ol

A. Shaw
pmmonm Clerk of Courts

CIVIL ACTION

No. 2007 - 161 - CD
Type of Case: Civil

Type of Pleading: PRAECIPE

Filed on behalf of Plaintiffs

Counsel of Record for this Party:
Laurance B. Seaman, Esq.

Supreme Court No.: 19620

GATES & SEAMAN, LLP
Attorneys at law

Two North Front Street
P. O. Box 846
Clearfield, PA 16830
(814) 765-1766




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, SENNSYLVANIA
CIVIL ACTION - LAW

HOWARD L. BEISH and ROSE M. BEISH,
Appellants
s | . No.2001-161 - CD
ZONING HEARING BOARD OF LAWRENCE
TOV/NSHIP, CLEARFIELD COUNTY,
PENNSYLVANIA, Appellee
PRAECIPE
TO: WILLIAM A. SHAW, PROTHONOTARY:

Please mark the above-captioned matter as “Settled, Discontinued and
Ended”.

Date: April _Q, 2013 \—Qfg 2 -

Laurance B. Seaman, Esquire
Attorney for Plaintiffs




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

HOWARD L. BEISH and ROSE M. BEISH,
Appellants

vs- . No.200%- 161 - CD
ZONING HEARING BOARD OF LAWRENCE

TOWNSHIP, CLEARFIELD COUNTY,
PENNSYLVANIA, Appellee

CERTIFICATE OF SERVICE

| hereby certify that on April 16, 2013, a true and ccrrect copy of this
Praecipe, filed on behalf of Plaintiffs, was sent by regular U. 5. Mail, postage
prepaid, to:

Kim C. Kesner, Esquire

212 South Second Street
Clearfield, PA 16830

Gates & Seaman, LLP

e

Laurance B. Seaman, Esquire




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

HAROLD BEISH and ROSE BEISH NO. 2001-161-CD

*
Plaintiffs *
Vs, *
LAWRENCE TWP ZONING HEARING BOARD *
Defendant

ORDER
NOW, this 25th day of April, 2013, the Court notes that a Praecipe for Discontinuanc

in the above-captioned case was filed on April 16, 2013 by Laurance Seaman, Esquire.

Therefore, it is the ORDER of this Court that the status conference in the above-captioned

case scheduled for the 8th day of May, 2013 is canceled.

BY THE COURT,

J s

FREDRIC J. AMMERMAN
President Judge

F;-’PLED jec s

q. :
; APR g?%ﬁjﬁn Sec.man

William A. Sha kﬁ sher
Prothonotary/Clerk of s




