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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY

J. J. POWELL, INC.,
Plaintiff
VS..

"TYRONE MILLING, INC., t/d/b/a
TYCO TRUCKING, INC.

Defendant

FILED

~ FER 286 2-001‘

William A. Shaw
Protnonotary

Tod %k % % % % R ® Ok %k %k % % % ¥ Ok ¥ ¥ * ¥ * * *

CIVIL ACTION - LAW N

NO. O QL7 (o

TYPE OF PLEADING: COMPLAINT.

FILED ON BEHALF OF: PLAINTIFF

COUNSEL OF RECORD FOR
THIS PARTY:

David C. Mason, Esquire
MASON LAW OFFICE
409 North Front Street
P.O. Box 28 '
Philipsburg, PA 16866 -
814-342-2240

I.D. No. 39180
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY

CIVIL ACTION - LAW -

J.‘J. POWELL, INC., * No.
| PIaihtiff; X
| VS. | T .
TYRONE MILLING, INC., t/d/b/a * -
TYCO TRUCKING, INC. -
'\ V_Defenda:nt *
NOTICE - |

You have been sued in Court. If you wish to defend against the claims set forth in the
following pages, you must take action within twenty (20) days after this Complaint and Notice are
served, by entering a written appearance personally or by attorney and filing in writing with the
Court your defenses or objections to the claims set forth against you. You are warned that if you
fail to do so.the case may proceed against you by the Court without further notice for any money
claimed in the Complaint or for any other claim or relief requested by the Plaintiff. You may lose

_‘money or property or other nghts important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE IF YOU DO

_ NOT HAVE AN LAWYER OR CANNOT AFFORD ONE, GO TO OR TELEPHONE THE

OFFICE SET FORTH BELOW TO FIND OUT WHERE YOU CAN GET LEGAL HELP.

B
-

Court Admlnlstrator
“Clearfield County Courthouse
Clearfield, PA 16830

814 765-2641 :
/>\zw<£/ o

David CLMesoﬁ Esqulre

~




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY

CIVIL ACTION - LAW

J. J. POWELL, INC., © . No.
Plaintiff
Vs, - : )
TYRONE MILLING, INC., td/bla *
TYCO TRUCKING, INC. X
Defendant | * . ' | .
 ~ " COMPLAINT - )

AND NOW, comes the Plaintiff, J.J. PdWELL INC.' by and through its attorney
_' DAVID C MASON, ESQUIRE and makes the following Complalnt agarnst the Defendant,
and in support thereof avers as foIIows

| 1. Plaintiff J.J. POWELL INC.,isa Pennsylvama business corporatlon located at
Presqueisle Street, Borough of Chester H|II Clearfield County, Pennsylvanla 16866.
| 2. Defendant TYRONE MILLING, INC., is a Pennsylvania business corpor_ation with |
- a ma|||ng address ofR D. #1 Bos 34A, Tyrone Pennsylvanra 16686. |
3. Defendant TYCO TRUCKING, INC. |saPennsylvan|a business corporatronwﬂh
| a principal mailing address of R. D. #1, Box 34A, Tyrone, Pennsylvania, 16686. |
| 4. At alr times material and relevant hereto Plaintiff was involved in the'business

d

of sellrng and dlstrrbutrng wholesale petroleum products and the retail sale of gasoline,

L

" diesel fuel and kerosene o .



5. On or about Novémber 4, 1998, David Hershey, an individual, who is an officer,
SHarehoIder and principal of Defendant Tyrone Milling, Inc., contacted representatives of
Plaintiff and requested that Plaintiff establish a separate fuel manaéement creditaccount
' in the name of Tycb T_ruckinvg.l
6. David Hershey identified Tyco Trucking as another internal company for cdsting
~ purposes and requested that Plaintiff provide it with diesel fuel and other petroleum
products in the course of the operation of their business, with a mailing address the same
.as that of Tyrone Milli.ng, Inc.
| 7. Atthe specific request and insistence of David Hershey,' Plaintiff established an

account which permitted individuals to purchaée gasolin_é, diesel fuel and other petroleum
products on a credit account through the use of fuel rhanagement cards. - |
8. All payments due on the credit account were to be made at the ofﬁ'cev of Plaintiff

in the Borough of Chester Hill, Clearfield County, PA. - | |

9. The purchases on the account requested by‘David Hershey began in November
of 1998, and payments were made on that account commencing in 1998.
| 10. Charges were incurredvfor the purchase of fuel and péyments were made on
the credit account bleéfendant, Tyrone Milling, Inc., commencing Noverhbe‘r of 1998.

.} 11. Onorabout July 7, 1999, a corpofatfon by the name of Tyco Trucking, Inc., was
'organizedv and on that date authorized to conduct businéss in the Commonwealth of
Pernsylvania. o o :

12. No change in the previously created credit account for Tyrone Milling, Inc. was

requested nor was any change made. : . S

I . 2



13. The total amount of said credit account due and owing on February 14, 2001,
is $81,882.32. | )

14. Defendant's last charge to thisA account was November 30, 2000, and
- Defendant’s last payment on this account was on November 21, 2000, in the amount of
$16,000.00.

-15. Despite Plaintiff's repeéted requests for paymeht, Defendahts haVe failed anéﬂ
refused and continue to fail and refuse to make any further payment whatsoever on the
above referenced account.

WHEREFORE, Plaintiff demands that judgment be entered in its favor and against

the Defendants, jointly and severally, in the amount of $81,882.32, plus interest and costs

of suit.

MASON LAW OFFICE

LA A

- ‘ David C. Mast C on, Esquwe
- ' Attorney for Plalnt|ff

G:\Office\POWELL\TYCOCOMPLAINT. wpd\blb



AN

VERIFICATION

| hereby verify that the facts set forth in the foregoiﬁg COMPLAINT are true
.and correct to the best of my knowledge, information and belief.” This verification is
made subject to the penalties of 18 Pa. C.S. §4904, rélating to Unsworn falsification
to authorities. | |

| - ~J.J. POWELL, IN%. 2,
) o , : By:%

N

L

DATED: 2 /31 fo; -
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

J.J. POWELL, INC.,
Plaintiff

V. : No. 01-267-CD
TYRONE MILLING, INC., t/d/b/a

TYCO TRUCKING, INC.,
Defendant

ACCEPTANCE OF SERVICE

I accept service of the Complaint on behalf of Defendant

Tyrone Milling, Inc. and certify that

Fyany,authorizgd to do so.

' é/ﬂ,é, P Jssc

Date: é{/ﬁaé/éyl

FILED

MAR 2 R 2001 47

W?l |(ﬂ§m NiCe.

Prothonotarv



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

J.J. POWELL, INC.,
Plaintiff

V. :  No. 01-267-CD
TYRONE MILLING, INC., t/d/b/a

TYCO TRUCKING, INC.,
Defendant

I accept service of the Complaint on behalf of Defendant

Tyco Trucking, Inc. and certify th m/j}LZirized to do so.

W Stov r, Esqg.

%/@é/f. S//% /s60/

Date: }’/Z o//a/

i
4

FILEL

MAR 2 R 2001 af’

07 M
n\\a{m A%haw s
Prothonotary



+  In The Court of Common Pleas of Clearfield County, Pennsylvania
Sheriff Docket # 10785
J.J. POWELL, INC. 01-267-CD

VS.
TYRONE MILLING, INC. t/d/bla TYCO TRUCKING, INC.

COMPLAINT

SHERIFF RETURNS

NOW MARCH 13, 2001, LARRY FIELD, SHERIFF OF BLAIR COUNTY WAS
DEPUTIZED BY CHESTER A HAWKINS, SHERIFF OF CLEARFIELD COUNTY TO
SERVE THE WITHIN COMPLAINT ON TYRONE MILLING INC. t/d/b/a TYCO
TRUCKING INC., DEFENDANTS.

NOW MARCH 27,2001 SERVED THE WITHIN COMPLAINT ON TYRONE MILLING
INC., t/d/b/a TYCO TRUCKING INC., DEFENDANTS BY DEPUTIZING THE SHERIFF
OF BLAIR COUNTY. THE RETURN OF SHERIFF FIELD IS HERETO ATTACHED AND
MADE A PART OF THIS RETURN STATING THAT HE SERVED DAVID HERSHEY,
PRESIDENT.

Return Costs

Cost Description

34.10 SHFF. HAWKINS PAID BY: ATTY F%E ED

35.00 SHFF. DEMKO PAID BY: ATTY.
20.00 SURCHARGE PAID BY: ATTY.

Sworn to Before Me This So Answers,

&

Ly sy Herr

Chester* A. Hawkifis

WILLIAM A SHAW .
Prothonotary Sheriff
My Commission Expires
15t Monday in Jan. 2002
Clearfieid Co. Clearfield, PA.

Page 1 of |
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"0~5  SHERIFF'S DBEPARTMENT @?9/5

\ BLAIR COUNTY, PENNSYLVANIA
1/ ‘ COURTHOUSE, HOLLIDAYSBURG, PA. 16648

INSTRUCTIONS:
Print legibly, insuring readability of ali copies.

SHERIFF SERVICE
PROCESS RECEIPT, and AFFIDAVIT OF RETURN

Do not detach any copiss. BCSD ENV. #

1. PLAINTIFF / S / 2. COURT NUMBER

VS Bl e 1 0] 27-cO

3. DEFENDANT / S l/_\ . . ‘ 4. TYPE QF WRIT OKCOMPLAINT
\ N e (\f\ g 4 pne . &W&M

S. NAME br INDIVIDUAL, COMPANY, CORPOF‘ATION ETC.. TO SERVICE OR DESCRIPTION OF PROPERTY TO BE LEVIEb ATTACHED OR SOLD.

\?{SM \\&u\O.Lf\c Sf(—lc%bé/a\ Hw Imﬁk&%z@“.
6. ADDR (Strget or RFDApariment No., |ty Boro, Twp tate and ZIP ode) !
- m | @’01 3d A T\yyowe A |

7. INDICATE UNUSUAL SERVICE: @PERS(’)NAL )] PERSON IN CHARGE ( (Joeputize [JceRT malL[ JREGISTERED MAIL | |POSTED | JOTHER

NOW, , SHERIFF OF BLAIR | COUNTY, PA., do hereby deputize the Sheriff of
County to execute this Writ and make return thereof according
to law. This deputation being made at the request and risk of the plaintiff.

SHERIFF OF BLAIR COUNTY

8. SPECIAL INSTRUCTIONS OR OTHER INFORMATION THAT WILL ASSIST IN EXPEDITING SERVICE:

NOTE ONLY APPLICABLE ON WRIT OF EXECUTION: N.B. WAIVER OF WATCHMAN — Any deputy sherift levying upon or attaching any property under within writ
may leave same without a watchman, in custody of whomever is found in possession, after notifying person of levy or attachment, without liability on the part of
such deputy or the sheriff to any plaintiff herein for any loss, destruclion or removal of any such property before sheriffs’ sale thereof.

9. SIGNATURE of ATTORNEY or ather ORIGINATOR requesting service on behalf of: 10. TELEPHONE NUMBER 11, DATE

:O}md C. MNaam LS@W re ’Eﬁé’i’?ﬁéfm 14 342 - 2240

- SPACE BELOW FOR USE OF SHERIFF ONLY — DO NOT WRITE BELOW THIS LINE

| acknowledge receipt of the writ SIGNATURE o thorized BCSD Depyty or Clerk and [ 13. Da(e Received l 14, Expiration/Hearing date
2. o complaint as indicated above. ’6’0( 3.— 97“Q\

15. | nereby CERTIFY and RETURN that | [(Onave personally served, ﬂhave served person in charge, ] have tegal evidence of service as shown in “'"Remarks” {(on reverse)
[ nave posted the above described property with the writ or complaint described on the individual, company, corporation, etc., at the address shown above or on the individual.
company. corporation. etc., at the address inserted below by hand ing/or Posting a TRUE and ATTESTED COPY thereof.

16. DI hereby certify and return a NOT FOUND because | am unable to locate the individual, company, corporation. etc., named above. {See remarks below)

17. Name and title of individual served 18. A person of suilable age and discretion | Read Order

- ) N then residing in the defendant’s usuat place
)C—u\/ i A— H %Lw Pf@jl M of abode. (] 0

19. Adcress of where served (complete only if different than shown above) (Slryet or RFD, Apartment No., City, Boro, Twp., 20. Date of Service { 21. Time
State and ZIP Code) S\
22. ATTEMPTS Date Miles | Dep. Int. ‘Date Miles Dep. Int. Date Miles Dep. Int. Date Miles Dep. int. Date Miles Dep. Int.
<l \..d
23. Advance Costs 2 24, 4 .@‘ \'Ie, ‘\C';) 27. Total Costs J 5_ 28. COST BUEOR REFUND
L 2 = ‘ -

30. REMARKS

SO ANSWER.

AFFIRMED and subscribed to before me this /72[/?%
By (ShenttiDep. Sherift) (Please Print or Type) Date

day ofW , ,,,Z ﬂ@// ‘ %//'{A’) ’2 7 0/

/@ . Signature of Sh Date
= AL IE L “—% oy ///
TARY PUBMIG A T /
) WCaroI Grieco, Noiary Public ///y"‘ LAIR COUNTY
MY COMMISSION EXPIRER FreedomTw(:, aerm;n*y R A
[4

Vod | O P s Ta Ya L

Wy Cormmissior rres e -J, ZCAI — ¥ .

| ACKNOWLEDGE r.sc.snvgr—es—me snempwstn ETUR! \l ! nes-URE 39. Date Received
OF AUTHORIZED 1SSMerbay HRbRBEYAND Fepogiation of Nota




()

()

()

()

(1) The within

()

upon _ . , the within named
defendant by mailing to _

by mail, return receipt requested, postage
prepaid on the

a true and attested copy thereof at

The return receipt signed by : .
defendant on the is hereto attached arnd
made part of this retumn.

Outside the Commonweaith, pursuant to Pa. R. C P. 405 (c) (1) (2). by mailing a true and
attested copy thereof at

in the following manner.

() (a) Tothe defendantby ( ) registered ( ) certified mail, return receipt requested,

postage prepaid, addressee only on the
said receipt being returned NOT signed by defendant, but w:th a notation by the Postal
Authorities that defendant refused to accept the same. The returned receipt and envelope
is attached hereto and made part of this return.

And thereafter:

( ) (b) To the defendant by ordinary mail addressed to defendant at same address. with the

(3)

@

5)

return address of the Sheriff appearing thereon, on the

I further certify that after fifteen (15 ) days from the mailing date, | have not received said
envelope back from the Postal Authorities. A certificate of mailing is hereto attached as a
proof of mailing.

By publication in a daily publication of general circulation in the County of Blair
Commonwealth of Pennsylvania, time (s) with publication appearing

The affidavit from said publication is hereto attached.

By ma:lung to : :

by mail, return receipt requested, postage prepald
, on the

a true and attested copy thereof at

The returned by the Postal

Authorities marked __

“"Is hereto attached.

Other




OFFICE (814) 765-264 1
AFTER 4:Q0O P.M. (814) 765-1533

y - 2 - CLEARFIELD COUNTY FAX |
BTl = 1ce (814) 765-6089
(learfield Uounty
SUITE 116
1 NORTH SECOND STREET - COURTHOUSE
CHESTER A. HAWKINS CLEARFIELD, PENNSYLVANIA 16830
SHERIFF

DARLENE SHULTZ MARILYN HAMM
CHIEF DEPUTY DEPT. CLERK

MARGARET PUTT PETER F. SMITH

OFFICE MANAGER . SOLICITOR

DEPUTATION

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

J.J. POWELL INC. NO. 01-267-CD

VS ' ACTION: COMPLAINT .

TYRONE MILLING INC. t/d/b/a
TYCO TRUCKING INC

SERVE BY: 3/27/01

Or

HEARING DATE:

SERVE: TYRONE MILLING INC. AND TYCO TRUCKING, INC.

ADDRESS: RD#1 Box 34A, Tyrone, Pa.

Know all men by these presents, that [, CHESTER A. HAWKINS, HIGH SHERIFF of CLEARFIELD
COUNTY, State of Pennsylvania, d hereby deputize the SHERIFF of BLAIR COUNTY
Pennsylvama to execute this writ.

This Deputation bemg made at the request and risk of the Plaintiff this 13th day ofMarcH
2001.

Respectfully,
i /c* i p
{ f:m'*’" ’”Jm

CHESTER A. H%WKIN'-:
SHERIFF OF CLEARFIELD COUNTY

MAKE REFUND PAYABLE TO: MASON LAW OFFICE



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA
CIVIL ACTION - LAW

J.J. POWELL, INC,,
Plaintiff

v. . No. 01-267-CD

TYRONE MILLING, INC., t/d/b/a
TYCO TRUCKING, INC.,
Defendant

TYPE OF PLEADING:
PRELIMINARY OBJECTIONS

FILED ON BEHALF OF:
DEFENDANT

COUNSEL OF RECORD FOR
THIS PARTY:

Jeffrey W. Stover, Esq.
NOVAK, STOVER & FURST
122 E. High Street

P.0O. Box 209

Bellefonte, PA 16823

(814) 355-8235

FILED
APR 23 2001

William A. Shaw
Prothonotary



IN THE COURT OF COMMON PLEAS OF CLEARFIFLD COUNTY, PA
CIVIL ACTION - LAW

J.J.POWELL, INC,,
Plaintiff

v. . No. 01-267-CD
TYRONE MILLING, INC., t/d/b/a

TYCO TRUCKING, INC.,
Defendant

PRELIMINARY OBJECTIONS

NOW COMES, the Defendant, Tyrone Milling, Inc., by and through its attorneys,
Novak, Stover and Furst, and files preliminary objections to the Plaintiff's Complaint

upon the following averments of fact:

COUNT I - DEMURRER

1. Plaintiff has filed suit against “Tyrone Milling, Inc., t/d/b/a Tyco

Trucking, Inc.”

2. Defendant asserts it is not possible for a corporate entity to conduct
business by trading and doing business as another corporation. Corporations are created
pursuant to statutory law and are strictly construed as individual legal entities with no

liability passing from to a parent corporation from a subsidiary.

3. Plaintiff has named Tyrone Milling, Inc. as a Defendant but has not named

Tyco Trucking, Inc. as a separate individual Defendant.

4, Plaintiff set up an initial account for Tyco Trucking (See Paragraph 7 of
Plaintiff’'s Complaint) and all billing was done through this account. A true and correct



copy of Plaintiff’s invoice is attached as Exhibit “A”, attached hereto and incorporated
herein as if set forth at length.

5. Plaintiff does not allege David Hershey was acting as a corporate officer

of Tyrone Milling, Inc. in contacting the Plaintiff to set up the Tyco Trucking account.

6. No facts have been set forth alleging Tyrone Milling, Inc. made an offer,

accepted any offer, or provided any consideration for the Tyco Trucking agreement.

7. Plaintiff does not allege Tyrone Milling, Inc. provided any security

arrangement for the debts of Tyco Trucking.

8. Plaintiff merely alleges that David Hershey is a corporate officer of
Tyrone Milling, Inc., that Tyrone Milling, Inc. has a separate account with the Plaintiff,
and that the mailing addresses of the two corporations are the same. Such facts are
insufficient to establish the existence of an agreement between Plaintiff and Tyrone

Milling, Inc., the named Defendant.

WHEREFORE, Defendant respectfully requests this Honorable Court dismiss the
Plaintiff's Complaint with prejudice.

Respectfully submitted,
NOVAK, STOVER & FURST

{
LD. #37652
Attorney for Defendant
122 E. High St.
P.O. Box 209

Bellefonte, PA 16823
(814) 355-8235
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the Plaintiff’s Preliminary
Objections have been served this 7 day of April 2001 upon counsel for the
Defendant by First Class U.S. Mail, Postage Prepaid, at the following address:

David C. Mason, Esq.
P.O. Box 28
Philipsburg, PA 16866

Respectfully submitted,
NOVAK, STOVER & FURST

/ ' ; 7 W. Stover, Esq.

Att/orney for Defendant
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William A. Shaw
Prothonotary
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' INTHE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY

CIVIL ACTION - LAW

J. J"POWELL, INC,, NO. Of- D67-C.D

Plaintiff
. VS,

TYRONE MILLING, INC., t/d/b/a
TYCO TRUCKING; DAVID HERSHEY,
an individual; ROBERT BOONE, an
individual, and DAVID HERSHEY and
ROBERT BOONE, individually and
as partners t/d/b/a TYCO TRUCKING,
an unincorporated business
association; and TYCO TRUCKING

INC.

COMPLAINT

1y

Défendants
: FILED O_'N BEHALF OF: PLAINTIFF

COUNSEL OF RECORD FOR
THIS PARTY:

David C. Mason, Esquire
MASON LAW OFFICE
409 North Front Street
P.O. Box 28 :
Philipsburg, PA 16866
814-342-2240 .

[.D. No. 39180

* ok * % ok ¥ %k Ok ¥ R F  F N . F F F ¥ X H ¥ ¥ ¥ * ¥ % ¥ * * % ¥ -*

AY 07 2001
- Willam A Shaw

. Prothonotary

k.

TYPEOFPLEADING FIRST-AMENDED



. IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY

‘ CIVILACTION LAW

J.J. POWELL, INC., a ~NoO. Ol-267-C0
Plaintiff | R
VS.

. TYRONE MILLING, INC., t/d/b/a
TYCO TRUCKING; DAVID HERSHEY,
" an individual; ROBERT BOONE, an
individual, and DAVID HERSHEY and
ROBERT BOONE, individually and
as partners t/d/b/a TYCO TRUCKING, -
- an unincorporated business :

- association; and TYCO TRUCKING
INC.

T

Defendants
. NOTICE

You have been éued in Court. If you wish to defend against the claims set forth in the

E following pages, you must take action within twenty (20) days after this Complaint and Notice are

- served, by entering a written-appearance personally or by attorney and filing in writing with the
Court your defenses or objections to the claims set forth against you. You are warned that if you
fail to do so the case may proceed against you by the Court without further notice for any money

- claimed in the Complaint or for any other claim or relief requested by the Plalntnff You may lose =~

~money or property or other rlghts important to you.

, YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO
NOT HAVE AN LAWYER OR CANNOT AFFORD ONE, GO TO OR TELEPHONE THE
-OFFICE SET FORTH BELOW TO FIND OUT WHERE YOU CAN GET LEGAL HELP.

- Court Administrator ‘
: Clearfield County Courthouse
' S Clearfield, PA 16830 =~

814)7652641 y |

| 'DaV|d quunre |




~ IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY

CIVIL ACTION - LAW

J. J. POWELL, INC., NO. ©O1-3L9-CD

Plaintiff
VS.

TYRONE MILLING, INC., t/d/b/a
TYCO TRUCKING; DAVID HERSHEY,
an individual; ROBERT BOONE, an
_individual, and DAVID HERSHEY and
ROBERT BOONE, individually and
as partners t/d/b/a TYCO TRUCKING,
an unincorporated business
‘association; and TYCO TRUCKING
INC.

* 0% Ok ¥ ¥ ¥ F F F Xk * ¥ * * * * %

. Defendants

FIRST-AMENDED COMPLAINT

AND NOW, comes the PIaihtiff, J.J. POWELL, INC., by and through iIs attorney,
DAVID C. MASON, ESQUIRE, and makes the following Complaint againstthe Defenc_Iants,
and in su.pp’ort thereof avers as foIIows:. |

1. Plamtlff JJ. POWELL INC., is a Pennsylvania business corporation Iocated at
‘Presquelsle Street, Borough of Chester Hill, Clearﬁeld County, Pennsylvanla 16866

2. Defendant TYRONE MILLING, INC., isa Pennsylvanla busmess corporation with

-a mailing address of R. D. #1, Bos 34A, Tyrone, Pennsylvania, 16686.



’_3. Defendant TYCO TRUCKING is an unincorporated business association with a
principal mailing address of R. D. #1, Box 34A, Tyrone, Pennsylvania, 16686.
- 4. Defendant David Hershey is an individual whose resident addreés is unknown
but who has a business address of R. D. #1, Box 34A, Tyrone, Pennsylvania, 16686.
5. Defendant Robert Boone is an individual whose resident address is unknown but
who has a business address of R. D. #1, Box 34A, Tyrone, Pennsylvania, 16686. -
| 6. Deféndant TYCO TRUCKING, INC., is a Pennsylvania business corporation with
an address of R. D. #1, BQx 34A, Tyrone, Pennsylvania,. 16686. |
7. Atalltimes material and relevant hereto, Plaintiff Was i_nvolved’ in the business
of sel'ling and distributing wholesale petroleum products and the retail sale of gasoline,
diesel fuel and kerosene. |
. 8. On or about November 4, 1998, David Hershey, an individual, who is an officer,
shareholder and principal of Defendant TYRONE MILLING INC., contacted reprevsentatives‘
of Plaintiff and requested that Plaintiff establish aseparate fuel fn_anagement credit account
in the name of TYCO TRUCKING. . | | |
) Defe4ndant David Hershéy'did ho_t identify TYCO TRUCKING as a separaté -
business or separate corporation. Rather, Defendant David Hershey requested Plaintiff
to establish a separate account in the name of TYCO TRUCKING as an internal compaﬁy
within TYRONE MILLING, INC. | , | i
| “ 10. At all times material hereto, Defendanvt. David Hershey was in control of the
.operations of defendant TYRONE MILLING, INC., and dominated and controlled the
a'ctivities‘ and business decisions of TYRONE MILLING, INC.-
11, David Hershey identified TYCO TRUCKING as another internal company for

2



.

costing purposes and requested that Plaintiff provide it with diesel fuel and other petroleum
products in the course of the operation of their business, with ;a mailing address the same

as that of deféndant TYRONE MILLING, INC. .

12. Atthe specific request and insistence of David Hershey, Plaintiff established an’

account for TYRONE MILLING, INC. under the name of TYCO TRUCKING which

permitted individuals to purchase gasoline, diesel fuel'and other petroleum pro;iucts oﬁ a
credit-acéount through the use of fuel management cards. |

13. All payments due 6n the credit account were to be 'made at the office of Plaintiff
in the Borough of Chester Hill, Cléarfield County, PA.

14. The purchaseé of fuel on the account requesfed by David Hershey began in
November of 1998, and payments were made on that 'accc')u_'nt by Defendant TYRONE

MILLING, INC., commencing in 1998.

_ .. 15.0n orabout July 7, 1999, a corporation by the name of TYCO TRUCKING, INC.,-'

- was orgahizéd and on that date authorized to conduct business in the Commonwealth of

Pennéylvania at Vthe address listed in paragraphs 2 through 6, hereof.

16. No change inthe previoﬁsly created credit account Was requested nor was any ;

change made.

17. The total amount of said credit account due and owing on February 14, 2001, -

is $81,882.32. The charges were fair and reasonable; and were the rﬁarket prices for the
goods at the time of the delivery and receipt by the Defendants.

~18. Defendants’ last Chargé to this aécdunt Was November 30, 2000, and the last
payment on this account was on Novémber 21, 2000, in‘the amount of $16,000.00. All
- credits to which the Defeﬁdénts were éntitled have been applied. .

3



19. Despite Plaintiff's repeated requests for payment, Defendants have failed and
refused and continue to fail and refuse to make any\further payment whatsoever on the

above referenced account.

| COUNT |
J. J: POWELL, INC. VS. TYRONE MILLING, INC.
t/d/blal TYCO TRUCKING

Paragrapha 1-19 hereof are incornorated by reference hefein. | |

' - 20. At the time Defendant David Hershey requested Plaintiff establish a new

- accountforinternal costing purposes forthe defendant TYCO TRUCKING, David Hershey

- was acting in his capacity as an officer, director and shareholder of Defendant TYRONE
MILLING, INC. ’

21. For the purpose of aiternative pleading, Plaintiff avers that if the Defendant
David Hers.he'y was acting odtside his actual aufhority with regard to defendant TYRONE
MILLING, INC., then Defendant David Hershey was acting with apparent authorlty forand -
on behalf of Defendant TYRONE MILLING, INC.

22. Atthe tlme of the establishment of the credit account in Nermber 1998, there
was no corporate existence for an entity called TYCO TRUCKING, INC.

WHEREFORE, Plaintiff demands that judgment be entered in its favor and against'
the 'Defen'dant TYRONE MILLING, INC., in the amount ef $81,882.32, plus interest and

~ costs of suit.



COUNT I
J. J. POWELL, INC. VS. DAVID HERSHEY, an individual,
'ROBERT BOONE, an individual,

trading and doing business as partners of TYCO TRUCKING

Paragraphs 1 through 19, and 22 are incorporated by referénce heréin.

* 23. For the purpose of alternative pleading, Pléintiﬁ avers that at the time of the
establishment of the_ gredit account in the name of Tyco Trucking, defendant TYCO
- TRUCKING was an unincorporated business association owned and opérated by the
" individual defendants, David Hershey and Robert Boone with a mailing address as listed
in paragraphs 2 through 6. |

WHEREFORE, Plaintiff demands that judgment be entered in-its favor and against
fhe Defendants David Hershey and Robert Boone, jointly‘and severally, in the amount
of $81,882.32, plus interest and costs of suit.

COUNT llI |
J. J. POWELL, INC. VS(TY‘CO TRUCKiNG, INC.
Parégrap_hs 1 through 19 are incorporated by reference herein.
‘WHEREFORE, PIainfiff demands that judgment be entered in its févor_and against
the Defendant TYCO TRUCKING, INC., in the amount of $81,882.32, plus interest and

" costs of s’uit.A



7 | , COUNT IV
J. J. POWELL, INC. VS TYRONE MILLING, INC.
DAVID HERSHEY, ROBERT BOONE, TYCO TRUCKING, AND
 1vco TRUCKING, INC. | |

Paragrabhs 1 through 23 are incor'pdrate'd by reference herein.

24. Defendants David Hershey, Robert Boone and TYRONE MILLING, INC. are
the alter egoé of the defendants TYCO TRUCKING and ‘TYCO TRUCKING, INC.

25. The request of David Hershey to establish a separate fue.l management

account for TYRONE MILLING, INC. in the name of TYCO TRUCKING was made with the

full knowledge and at the insistence of the board of directors of TYRONE MILLING, INC.

26. The defendants operated TYCO TRUCKING from the same address that they
operated the business knvown‘ as TYRONE MILLING,‘ INC. v

27. The defendants opéréted the business of TYCO‘TRUCKING with the same
personnel, financing, assets, manag;amént, telephone number, customers, 'vend'ors;
ba‘nkers, insurers, accountants and other profeséionals as TYRONE MILLING, INC.

28 The conduct by thé defendants of the business later incorporated as TYCO
TRUCKING, INC., was indistinguiéhable-from the conduct. by the defendants of the
business known as TYRONE MILLING, INC.. o |

29. The conduct by the defendants of the operations under the names TYRONE
MILLING, INC. and TYCO TRUCKING and TYCO}TRU'CK|NG, »\INC., are interwoven with
i common ownership, common management, centralized control of labor, and interrelation

] :



of operations as to make any differences inconsequential and indistinguishable to the pu.blic |
“in general and the Plaintiff in particular.
| 30. Theindividual defendants Devid Hershey and Robert Boone exercised control
end authority over TYRON_E MILLING, INC. and A_TYCO TRUCKING and TYCO
TRUCKING, INC., in such a fashion as to blur the distinctiens between‘their individual
extstence and that of the cerporations -and/or unincorperated entities they owned and
~controlled. |
31. The Plaintiff believes and therefore avers thet the corporate veil of Iimited
Iiability of the Defenda.nt corporations should be pierced and th‘e owners of the same be |
‘ Iiable.fo_r the debts of those co-rporations for the fo-llow}ing- reasons. |
(A) The corporations failed to properly observe corporate formalities;
(B) The insolvency of the debtor corporations at the time;
) (C) The gross undercapitalization of the entity identified as TYCO
TRUCKING, and the one identified as TYCO TRUCKING, INC.
(D) The siphoning of funds of Defendant TYCO TRUCKING by Defendant
TYRONE MILLING, INC., and its shareholders; |
(E) The interrﬁingling of fuhds by the Defendants;
(F) The failure to'pay dividends;
(G) The absence-of proper cerporate records; '
(H) The uee of évcorpor‘atiort of the name of TYCO TRUCKING, INC., to
perpetrate fraud |

(I) The fact that the entity |dent|f|ed as TYCO TRUCKING ortheone



X

identified as TYCO TRUCKING, INC., is a mere facade for the other defendants, both -
| X , . ' _ _
individual and corporate.

’ 'WHEREFORE, Plaintiff demands that judgment be entered in its favor and against':
the Defendants TYRONE MILLING, INC., .DAVID ’HERSHEY,' ROBERT BOONE,
individually and trading as partners of TYCO TRUCKING, and TYCO TRUCKING, INC.,

| jointly and severally, in the amount of $81,882.32, plus interest and costs of suit.

~MASON LAW OFF
M__——-

- v _ Davd‘C’Mason Esquirg
S . ' - .~ Attorney for Plaintiff

D:\Office\POWELL\TYCO1stAmendedComp.wpdiblb



- VERIFICATION

| hereby Verify that the facts set forth in the foregoing FIRST-AME.NDED
COMPLA'INT are true and'}correct to the best of my knowledge, inforrhétion and
belief. This verification is made subject to the penalfi.es of 18 Pa. C.S. §4904,
relating.to unsworn fa}sificétion to authorities. | | .

J. J. POWELL, INC.

DATED: 5/’7/0(
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY
CIVIL ACTION - LAW

J. J. POWELL, INC., NO. 01-267-CD

© Plaintiff
VS.

TYRONE MILLING, INC., t/d/b/a
TYCO TRUCKING; DAVID HERSHEY,
an individual; ROBERT BOONE, an
individual, and DAVID HERSHEY and
ROBERT BOONE, individually and

as partners t/d/b/a TYCO TRUCKING,
an unincorporated business
association; and TYCO TRUCKING,
‘INC.

Ok %k ® ok ok % % % ok ok * % * * * * ¥

Defendants -

CERTIFICATE OF SERVICE

I, DAVID C. MASON, Esquire, do hereby certify that | served .a true and correct copy
of FIRST AMENDED COMPLA|NT, | deposited in the United States Mail, first élass postage
prepaid, a certified copy of the Complaint filed in the above capti}oned fnatter, addressed
as follows: | | |

Jeffrey W. Stover, Esquire
Novak, Stover & Furst .
Attorneys at Law
122 East High Street
- P.O. Box 209
’ Bellefonte, PA 16823 _
(Attorney for Tyrone Milling, Inc. & Tyco Trucking, Inc

. R DAVIDC MASON LAW OFFICE -

By:

DATED: S-7 -0 ™
' / Sﬂ E LE Dav:Mason Esqu|r
| Pl
NAY (98 2001 Attorney for Plaintiff
Sl nOCC
Wi lhamA Shaw

Prothonotary A



In The Court of Common Pleas of Clearfield County, Pennsylvania
Sheriff Docket # 10982
J.J. POWELL, INC. 01-267-CD

V8.
TYRONE MILLING INC. T/dibla TYCO TRUCKING al

FIRST AMENDED COMPLAINT

SHERIFF RETURNS

NOW MAY 7, 2001, LARRY FIELD, SHERIFF OF BLAIR COUNTY WAS DEPUTIZED
BY CHESTER A. HAWKINS, SHERIFF OF CLEARFIELD COUNTY TO SERVE THE
WITHINFIRST AMENDED COMPLAINT ONDAVID HERSHEY I/A/T/D/B/A TYCO
TRUCKING and ROBERT BOONE I/A/T/D/B/A TYCO TRUCKING, DEFENANTS.

NOW MAY 16,2001 SERVED THE WITHIN FIRST AMENDED COMPLAINT ON
DAVID HERSHEY I/A/T/D/B/A TYCO TRUCKING, DEFENDANT BY DEPUTIZING
THE SHERIFF OF BLAIR COUNTY. THE RETURN OF SHERIFF FIELD IS HERETO
ATTACHED AND MADE A PART OF THIS RETURN STATING THAT HE SERVED
DAVID HERSHEY.

NOW MAY 16,2001 SERVED THE WITHIN FIRST AMENDED COMPLAINT ON
ROBERT BOONE IVA/T/D/B/A TYCO TRUCKING, DEFENDANT BY DEPUTIZING THE
SHERIFFOF BLAIR COUNTY. THE RETURN OF SHERIFF FIELD IS HERETO
ATTACHED AND MADE A PART OF THIS RETURN STATING THAT HE SERVED
DAVID HERSHEY, PARTNER.

Return Costs
Cost Description
34.31 SHFF. HAWKINS PAID BY: ATTY
40.00 SHFF. FIELD PAID BY: ATTY.

20.00 SURCHARGE PAID BY: ATTY. F H ﬂa E D
“Ho

William A. Shaw
Prothouoi‘ary

Page 1 of 2



In The Court of Common Pleas of Clearfield County, Pennsylvania

Sheriff Docket # 10982
J.J. POWELL, INC. 01-267-CD
VS.
TYRONE MILLING INC. T/d/b/a TYCO TRUCKING al
FIRST AMENDED COMPLAINT
SHERIFF RETURNS
Sworn to Before Me This So Answers,
Cg Day Of % 2001 ‘
WM}/&%@ C;&
N WlLL‘At‘r\‘ﬂoﬁbg?yAw ChesteT A. Hawéns
My Ct‘:r:\c,mission Expires Sheriff
4st Monday in Jan. 2,55,
Clearfield Co- Clearfield, FA-

Page 2 of 2
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‘ DATE PROCESSED

DATE RECEIVED

S SHERIFF’'S DEPARTMENT

\}, BLAIR COUNTY, PENNSYLVANIA
_ COURTHOUSE, HOLLIDAYSBURG, PA. 16648 l —2=

1.
-~

SHERIFF SERVICE :::J:;E:ol:ssurmg readability of all copies. (07/
PROCESS RECEIPT, and AFFIDAVIT OF RETURN . (P
. Do not detach any copies. BCSD ENV.#

2. COURT NUMBER

T Powote The Ol -~ 207 - D

1. PLAINTIFF / S /

3. DEFENDANT / S /

—T\:lm A\;\\tf\a IM .

- 4. TY?OF WRIT OR COMPLAINT

SERVE 5. NAME[OF INDIVIDUAL, COMPANY. CORRORATION, ETC.. 7 ICE OR DESCRIPTION OF PROPERTY TO BE LEVIED. ATTACHED OR SOLD.
\\\qw‘.:v\x# Da,u / d.
6. ADDRES treet or R %Apanmem No City, Boro, Twp.. State and ZIP C
i4’30 or A Tyere: LA /o8
7. INDICATE UNUSUAL SERVICE: ﬂ AcJrersonaL [ Brerson N cHARGE [ |DEPUTIZE [ |CERT. MAIL [ REGISTERED MAIL | JPOSTED [JotHer
NOW, |, SHERIFF OF BLAIR . COUNTY, PA., do hereby deputize the Sheriff of

County 10 execute this Writ and make return thereof according
to law. This deputation being made at the request and risk of the plaintiff.

SHERIFF _OF BLAIR COUNTY

8. SPECIAL INSTRUCTIONS OR OTHER INFORMATION THAT WILL ASSIST IN EXPEDITING SERVICE:

NOTE OMNLY APPLICABLE ON WRIT OF EXECUTION: N.B. WAIVER OF WATCHMAN — Any deputy sheriff levying upon or attaching any property under within writ
may leave same wilhout a watchman, in custody of whomever is found in possession, after notitying person of levy or attachment, without hability on the part of
such deputy or the sheriff to any plaintift herein for any loss, destruction or removal of any such property before sheriffs’ sale thereof.

9 SIGNATURE of ATTORNEY or other ORIGINATOR reguesting service on behalf cf 10. TELEPHONE NUMBER 11. DATE

 Clunrtd Gk Shentf- Bvon | g1y 75 0t

SPACE BELOW'FOR USE OF SHERIEF ONLY — DO NOT WRITE BELOW THIS LINE

| acknowledge receipt of the writ SIGNATURE/}! Authorized BCSD Qeputy ot Clerfepnd Title f 13. Date Received ] 14. Expiration/Hearing date
‘2. or complaint as indicated above. ) . S‘.S‘,O] é,_ (-0 /

company. corporation, etc., at the address inserted below by hand ing/or Posting a TRUE and ATTESTED COPY thereof.

. 1 nereby CERTIFY and RETURN that I'Qhave personally served Olhave served person charge. {7 have legal evidence of service as shown in *'Remarks” (on reverse)
Cnave posted the above described property with the writ or complaint described on the individual, company, corporation. etc., at the address shown above or on the individual,

. D\ hereby ceriify and return a NOT FOUND because | am unable to locate the individual, company, corporation, etc., named above. (See remarks below)

16
17. Name and ttle of individual servec 18, A person of suitable age and discretion Read Order
then residing in the defendant’s usual place
3 of abode. © [] d
19. Adcress of where served (complete only if different than shown above) (Street or RFD, Apartment No., City, Boro, Twp., 20. Date of Service | 21. Time
State and ZIP Code) ;
i 37 I3
Dep. Int. Date Miles Dep. int. Date Miles Dep. int. Date Mles Dep. int.

22. ATTEMPTS Date Miles | Dep. Int. Date Miles

yAm

a1/
23. Advance Costs 24. 25 / ) L 27. Total Costs 28. COSEMBEOR REFUND
oo bt ms | O300o | 40D Y000 | 77060

30. REMARKS /}\m W ’!‘B /haéﬁv\ L,a,u) Oﬂ:l o2l

é/ f , SO ANSWER.
AFFIRMED and suoscribed to before me this / #‘

By (ShenfliDep. Sheriff) (Please Print or Type) Date

xgnaiure of Sphefift Date

Q??/M/Vloa/ _ mf /TSJM S~ 1p-0]

= /
7 NoTERY 2 aéﬂeco Notar)’: Pubiic ] I // / (y)" iR €oONTY

IUHt
| ACKNOWLEDGE R

MY COMMISSION EXP|REJ My Co, FreedOm TWp., Blair oy
,E FAts: ite 39. Date Received
OF AUTHORIZED ISSUING AUTHUBSYVARIS Astceiatior, of Notariag

i
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( ) (1) The within -

upon _ . . . the within named
defendant by mailing to

by : : mail, return receipt requested, postage
prepaid : onthe ___ ,

a true and attested copy thereof at

- The.return receipt signed by i R
defendant on the ) ! is hereto aftached and
made part of this return, - . .. — e
( ) (2) Outside the Commonwealth, pursuant to Pa R C. P 405 (c) " (1) (2). by mailing a true and
attested copy thereofat. . ... . ... - . .

PN . PR -~

" in the following manner.

() (a) Tothe defendantby ( ) registered ( ) cerified mail, return receipt requested,
postage prepaid, addressee only on the
said receipt being returned NOT signed by defendant, but wnh a notation by the Postal
Authorities that defendant refused to accept the same. The returned receipt and envelope
is attached hereto and made part of this return.

And thereatter:
{ ) (b) To the defendant by ordinary mail addressed to defendant at same address. with the
return address of the Sheriff appearing thereon, on the

| further cérﬁfy thét after fifteen ( 15 ) days from the mailing date, | have not received said
envelope back from the Postal Authorities. A certificate of mailing is hereto attached as a
proof of mailing. _ B

() (3) By publication in a daily publlcanon of general circulation in the County of Blair :
Commonwealth of Pennsylvania, » time (s} with publication appearing

The affidavit from said publication is hereto attacﬁéd. B 4

() (4) Bymailingto |
by mail, return receipt requested, postage prepaid.
on the

a true and attested copy thereot at

The i _returned by the Postal
Authorities marked

- -wu o is hereto attached
(). (5) Other




*

DATE RECEIVED

{5’ SHERIFF’S DEPARTMENT

\/v\ BLAIR COUNTY, PENNSYLVANIA
COURTHOUSE, HOLLIDAYSBURG, PA. 16648 2’}-

DATE PROCESSED

INSTRUCTIONS: *
Print legibly, insuring readability of all copies.

: SHERIFF SERVICE
PROCESS RECEIPT, and AFFIDAVIT OF RETURN

Do not detach any copies. BCSD ENV.#

2. COURT NUMBER

N3 Powntt O - 207-C0

3. DEFENDANT / S/ 4. TYPE OF WRIT OR COMPLAINT
N v M .
‘ o TN r e W

1. PLAINTIFF / S /

SERVE 5. NAMIEE;DMDUAL, CO%ANY, CORPORATION, ETC., TO SERVICE OR DESCRIPTION OF PROPERTY 7O BE LEVIED, ATTACHED OR SOLD.
@ 6. ADDRE‘SS (Street or RFD, Apartment No., City, Boro, Twp.. State and ZIFP,Cods)
ROt Bax RdA Ty one. fa He(oﬂ(
7. INDICATE UNUSUAL SERVICE: BPERSONAL [ArERSON IN &HARGE [ Joeputize [ Jcemt.maiL[ JReGISTERED MAIL [ |POSTED [ |OTHER
NOW, , |, SHERIFF OF BLAIR  COUNTY, PA., do hereby deputizé the Sheriff of

County to execute this Writ and make return thereof according
to law. This deputation bemg made at the request and risk of the plaintiff.

SHERIFF OF BLAIR COUNTY

8. SPECIAL INSTRUCTIONS OR OTHER INFORMATION THAT WILL ASSIST IN EXPEDITING SERVICE:

. +

NOTE OMLY APPLICABLE ON WRIT OF EXECUTION: N.B. WAIVER OF WATCHMAN — Any deputy sheriff levying upon or attaching any property under within writ
may leave same without a watchman, in custedy of whomever is found in possession,-after notifying person of levy or attachment, without liability on the part ot
such deputy or the sherlf( to any plaintitf herein for any loss, destruction or removai of any such properly before sherifts’ sale thereof.

9 SIGNATURE of ATTORNEY or other ORIGINATOR requesting service on behalt of: S 10. TELEPHONE NUMBER * - 11. DATE

LAINTIFF . . e
Cliafidd Coomh, Shurgg B,

SPACE BELOW FOR USE OF SHERIFF ONLY — DO NOT WRITE BELOW THIS LINE

I acknowlecge receipt of the writ SIGNATURE o uthonzed BCSD Daqnuty or Cler d Title ] 13. Date Received ] 14, Expiration/Haaring date
2 ¢ - —f ~
or complaint as indicated above. R ; i" X Ol (ﬁ (O (

15. V nercby CERTIFY and RETURN that | [ have personally served, @wave served person in charge, {7 have fegal evidence of service as shown in “"Remarks™ (on reverse)
Enave posted the above described property with the writ or complaint described on the individual, company, corporation, etc., at the address shown above or on the individual,
company. corooration. etc., at the address inserted below by hand ing/or Posting a TRUE and ATTESTED COPY theseof.

18 Gl hereby cerbity and return a NOT FOUND because | am unable fo locate the individual, company, corporation, etc., named above. (See remarks below)
18. A person of suitable age and discretion

17. Name and title of inaividual served .
' . D\ & }M ) ?Qﬁ then residing in the defendant’s usual place Read Order
& g Llﬂ ) 7\9..4/ of abode. = [ ] O]

19. Adcress of where served (complete only if different thdn shown abdve} (Street oMFD.’Aparlmem No., City, Boro. Twp., 20. Date of Service | 21. Time
State and ZIP Code)
SA Sl 1332
22. ATTEMPTS Date Miles | Dep. Int. Date Miles Dep. Int. Date Miles Dep. Int. Date Miles Dep. int. Date Miles Dep. iInt.
23. Advance Cos!s 24. 25, 26. 27. Total Costs .28. COST DUE OR REFUND
30. REMARKS
SO ANSWER.

AFF|RMED and subscnbed 1o before rne this /M

I e — T2

reed’om Twp., Blalr County , SYRIF OUNTY
MY COMMISSION EXPIRE My Commission Explres Feb. 3, 2003

| ACKNOWLEDGE RMETPEJemsyivania-hesaciation eiNaiRtiofTuRe i C)V 4 39. Date Received

OF AUTHORIZED ISSUING AUTHORITY AND TITLE.
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( ) (1) The within

upon _ - , the within named
defendant by mailing to

by mail, return receipt requested, postage
prepaid : on the : ,

a true and attested copy thereof at

. The return receipt signed by : S —
defendant on the ' «_is hereto attached and
made part of this return. )

() (2) Outside the Commonwealth, pursuant to Pa. R.C.P. 405 (c) (1) (2). by mailing a true and
attested copy thereof at :

“ in the following manner. S " o
() (a) Tothe defendantby ( ) registered ( ) c‘ertified mail, return receipt reguested.
postage prepaid, addressee only on the
said receipt being returned NOT signed by defendant. but wnh a notation by the Postal
Authorities that defendant refused to accept the same. The returned receipt and envelope
is attached hereto and made part of this return.

And thereafter:

( ) (b) To the defendant by ordinary mail addressed to defendant at same address. with the
return address of the Sheriff appearing thereon. on the

I further certify that after fifteen ( 15 ) days from the mailing date, | have not received said
envelope back from the Postal Authorities. A certificate of mailing is hereto attached as a
‘proof of mailing.

( ) (3) By publication in a daily publication of general mrculatlon in the County of Bla|r ,
Commonwealth of Pennsylvania, - .. time (s) with publication appearing

The affidavii from said public;ation is hereto attached.®

() (4) Bymailingto ,
. by ' - = :mail retumn receipt requested, postage prepaid.
on the

a true and attested copy thereot at

The i _returned by the Postal
Authorities marked
is hereto attached.
() (5) Other




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

J.JJ.POWELL, INC.,
Plaintiff

V. : No. 01-267-CD

TYRONE MILLING, INC., t/d/b/a
TYCO TRUCKING, INC.; DAVID
HERSHEY, an individual; ROBERT
BOONE, an individual, and DAVID
HERSHEY and ROBERT BOONE,
individually and as partners t/d/b/a TYCO
TRUCKING, an unincorporated business
association; and TYCO TRUCKING, INC.,
Defendant

NOTICE TO PLEAD
To the within named parties:
You are hereby notified to plead to the within document within twenty (20) days of service

hereof, or judgment may be entered against you.

NOVAK, STOVER & FURST

BY: ! 7
Jefh tover, quUIIC

. High Street

P.O. Box 209

Bellefonte, PA 16823

(814) 355-8235

Mi Attorney for Defendants
Date:
FILED

JUN @ 7 2001

liamn A. Shaw
we’rothonotafv




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

J.J. POWELL, INC.,
Plaintiff

V. : No. 01-267-CD

TYRONE MILLING, INC., t/d/b/a
TYCO TRUCKING, INC.; DAVID
HERSHEY, an individual; ROBERT
BOONE, an individual, and DAVID
HERSHEY and ROBERT BOONE,
individually and as partners t/d/b/a TYCO
TRUCKING, an unincorporated business
association; and TYCO TRUCKING, INC.,
Defendant

DEFENDANTS’ ANSWER AND NEW MATTER
TO PLAINTIFFE’S FIRST-AMENDED COMPLAINT

COMES NOW the Defendants, Tyrone Milling, Inc., David Hershey,-and Tyco
Trucking, Inc., by and through their attorneys, Novak, Stover & Furst, and answers the Plaintiff’s
First-Amended Complaint as follows:

ANSWER

1. Admitted.

2. Admitted.

3. Denied. No such entity exists. Tyco Trucking, Inc. is a business corporation
organized and existing under the laws of the Commonwealth of Pennsylvania.

4. Denied as stated. Mr. Hershey is an adult individual residing on Ridge Road,
Warriors Mark Township, Huntingdon County, and having a mailing address of P.O. Box 24,

Tyrone, PA 16686.



5. Denied. After reasonable investigation, Defendants Tyrone Milling, Inc., David
Hershey and Tyco Trucking, Inc. lack knowledge and information sufficient to form a belief as to
the truth of the averments contained in paragraph 5, and strict proof thereof is demanded at trial.

6. Admitted.

7. Admitted.

8. Denied as stated. It is admitted that at a date unknown David Hershey contacted
Plaintiff in order to establish a fuel management credit account on behalf of Tyco Trucking, Inc.
Mr. Hershey made such contact as an officer of Tyco Trucking, Inc. and not in any capacity on
behalf of Defendant Tyrone Milling, Inc. Mr. Hershey submitted a credit application in the name
of Tyco Trucking, Inc.

9. Denied as stated. It is admitted that Mr. Hershey identified Tyco Trucking, Inc.
as a new and separate Business corporation to the Plaintiff during the conversation. It is further
admitted that Mr. Hershey requested a separate account in the name of Tyco Trucking, Inc. It is
denied that Mr. Hershey identified Tyco Trucking as “an internal company within Tyrone
Milling, Inc.”

10. Denied. It is specifically denied that “Defendant David Hershey was in control of
the operations of defendant Tyrone Milling, Inc. and dominated and controlled the activities and
business decisions” of the same. To the contrary, Defendant David Hershey is a 25% sharcholder
in Tyrone Milling, Inc. and one of several members of its Board of Directors and one of several
corporate officers. As such, he does not dominate nor control the corporation, but is one of
several individuals who participate in corporate decision-making.

11. Denied as stated. It is admitted that Mr. Hershey identified Tyco Trucking, Inc.

as a new and separate business corporation, and requested that Plaintiff provide it with fuel and



products on its own account. It is admitted that Tyco Trucking Inc.’s mailing address is the same
as that of Tyrone Milling, Inc. It is denied that Mr. Hershey identified Tyco Trucking as “another
internal company.”

12. Admitted in part and denied in part. It is admitted that Mr. Hershey, on behalf of
Tyco Trucking, Inc., requested that a credit account be established for that new corporation. It is
further admitted that the understood purpose of that account was to allow Tyco Trucking, Inc.,
through its employees, to purchase fuel and other products on that account. It is denied that Mr.
Hershey requested or insisted that the account be established “for Tyrone Milling, Inc. under the
name of Tyco Trucking.” To the contrary, Mr. Hershey requested the account to be established
for Tyco Trucking, Inc. All invoices received from Plaintiff were in the name of Tyco Trucking,
not Tyrone Milling. The remaining averment contained in paragraph 12, as to what Plaintiff
established, is denied in that, after a reasonable investigation, the Defendants lack sufficient

knowledge and information to form a belief as to the truth of the averments, and strict proof is

demanded at trial.

13. Admitted.

14. Admitted in part and denied in part. It is admitted that purchases were made on
account beginning in November of 1998. It is denied Tyrone Milling, Inc made the payments.

To the contrary, all payments made to the account were made by Tyco Trucking, Inc.

15. Admitted in part and denied in part. It is admitted that the corporation in the name
of Tyco Trucking, Inc. was organized. It is further admitted that Articles of Incorporation for
Tyco Trucking, Inc. were filed with the Commonwealth of Pennsylvania, Department of State. It
is denied that the corporation was organized “on or about July 7, 1999.” It is admitted that the

articles of incorporation were filed on July 7, 1999. By way of further response, the corporation



was organized in the later part of 1998, and articles of incorporation prepared at that time. Due to
a delay caused by the corporate attorney for Tyco Trucking, Inc., the articles were not filed with
the Department of State until July 7, 1999. Plaintiff’s assertion that the corporation was “on that
date authorized to conduct business...” is a conclusion of law to which no response is required.
To the extent a response is deemed to be required, the assertion is denied.

16. Admitted. By way of further response, Defendants at all times understood that
the account was established in the name of Tyco Trucking, Inc.

17. Denied. After a reasonable investigation, the Defendants are without sufficient
information to form a belief as to the truth of the Plaintiff’s assertion. Strict proof of the same is
hereby demanded at the time of trial. Plaintiff’s assertion that the charges were fair and
reasonable is a conclusion of law to which no response is required. To the extent a response is
deemed to be required, the assertion is denied.

18. Admitted in part and denied in part. It is admitted that the last charge was on
November 30, 2000, and that the last payment was on November 21, 2000 in the amount of
$16,000.00. Plaintiff’s assertion that Defendants have received all credits to which they are
entitled is a conclusion of law to which no response is required. To the extent a response is
deemed to be required, the assertion is denied.

19. Denied as stated. While it is admitted that Plaintiff has demanded payment on
the account, it is denied that Defendants are legally obligated to make payment.

COUNT1
19a. Paragraphs 1-19, above, are incorporated herein.
20. Denied. It is denied that Mr. Hershey requested Plaintiff to establish a new

account “for internal costing purposes.” It is denied that Mr. Hershey requested the establishment



of an account for “Tyco Trucking,” but rather for the newly formed corporation “Tyco Trucking,
Inc.” It is denied that Mr. Hershey, when opening the new Tyco Trucking, Inc. account, acted as
an officer, director and shareholder of Defendant Tyrone Milling, Inc., but rather as an officer of
Tyco Trucking, Inc.

21 Denied. The averments contained in paragraph 21 call for conclusions of law to
which no response is required. To the extent a response is deemed to be required, the averments
are denied. By way of further response, Mr. Hershey acted as an officer of Tyco Trucking, Inc.
with respect to the establishment of the new account, and advised Plaintiff accordingly.

22. Denied. The averments contained in paragraph 22 call for conclusions of law to
which no response is required. To the extent a response is deemed to be required, the averments
are denied.

WHEREFORE, Defendants pray that Plaintiff’s Complaint be dismissed.
COUNT II
22a. Paragraphs 1-22, above, are incorporated herein.

23. Denied. The averments contained in paragraph 23 call for conclusions of law to
which no response is required. To the extent a response is deemed to be required, the averments
are denied. To the contrary, Tyco Trucking was at all times operated as a corporation, and
Defendant David Hershey established the account as a corporate account. It is denied that
Defendant Robert Boone owned or was in any way involved with the Tyco Trucking, Inc.
business, and Defendants deny knowing or being in any way involved with a Robert Boone.

WHEREFORE, Defendants pray that Plaintiff’s complaint be dismissed.



COUNT III

23a. Paragraphs 1-23, above, are incorporated herein.

WHEREFORE, Defendants pray that Plaintiff’s complaint be dismissed.
COUNT 1V

24a. Paragraphs 1-23, above, are incorporated herein.

24. Denied. Itis denied that “Defendants David Hershey, Robert Boone and Tyrone
Milling, Inc. are the alter egos of Defendants Tyco Trucking and Tyco Trucking, Inc.” To the
contrary, Tyco Trucking, Inc. has its own corporate identity separate and apart from the other
defendants. By way of further response, the existence of a separate unincorporated association
known as “Tyco Trucking” is denied, as more fully set forth in paragraphs 3 and 23, above, which
are incorporated herein by reference. The existence of a person known as Robert Boone is
denied, as more fully set forth in paragraphs 5 and 23, above, which are incorporated herein by
reference.

25. Denied. It is denied that Mr. Hershéy established “a separate fuel management
account for Tyrone Milling, Inc. in the name of Tyco Trucking.” To the contrary, Mr. Hershey
requested the establishment of an account for the newly formed corporation “Tyco Trucking,
Inc.” It is denied that the establishment of the account was made with the “full knowledge and at
the insistence of the board of directors of Tyrone Milling, Inc.”

26. Admitted in part and denied in part. It is admitted that Tyco Trucking, Inc. and
Tyrone Milling, Inc. operated from the same address. It is denied that “the defendants” operated
both corporations. To the contrary, each corporate defendant operated as an independent entity.

27. Admitted in part and denied in part. It is admitted that “the defendants operated”

the corporate defendants. It is further denied that Tyco Trucking, Inc. and Tyrone Milling, Inc.



shared the same personnel, financing, assets, telephone number, customers, vendors, bankers,
insurers and other professionals. It is admitted that the same persons served as officers and
directors of each corporation. It is admitted that both corporations used the same corporate
attorney and corporate accountant. It is admitted that one of Tyco’s Trucking two telephone
numbers was also used by Tyrone Milling, Inc.

28. Denied. The averments contained in paragraph 28 call for conclusions of law
which require no response. To the extent a response is deemed to be required, the averments are
denied.

29. Denied. The averments contained in paragraph 29 call for conclusions of law
which require no response. To the extent a response is deemed to be required, the averments are
denied.

30. Denied. The averments contained in paragraph 30 call for conclusions of law
which require no response. To the extent a response is deemed to be required, the averments are
denied. It is specifically denied that Defendant David Hershey exercised “control and authority”
over either corporate defendant for the reasons set forth in paragraph 10, above, which is
incorporated herein by reference. The existence of a separate unincorporated association known
as “Tyco Trucking” is denied, as more fully set forth in paragraphs 2 and 23, above, which are
incorporated herein by reference. The existence of a person known as Robert Boone is denied, as
more fully set forth in paragraphs 5 and 23, above, which are incorporated herein by reference.

31. Denied. The averments contained in paragraph 31 call for conclusions of law
which require no response. To the extent a response is deemed to be required, the averments are
denied. By way of further response, it is denied that either corporation failed to observe corporate

formalities; it is denied that either corporation was insolvent “at the time”; it is denied that there



existed an entity known as Tyco Trucking; it is denied that any funds were siphoned from
Defendant Tyco Trucking, Inc. by Defendant Tyrone Milling, Inc. and its shareholders; it is
denied that the Defendants intermingled funds; it is denied that there exists an absence of
corporate records; and it is denied that Tyco Trucking, Inc. was used to perpetrate fraud.

WHEREFORE, Defendants pray that Plaintiff’s Complaint be dismissed.

NEW MATTER

32. Paragraphs 1-31, above, are incorporated herein.

33. The credit account in question was established by David Hershey, an officer of
Tyco Trucking, Inc., and on behalf of that corporation.

34. Plaintiff established the account in the name of Tyco Trucking.

35. All fuel purchased on the account was purchased by employees of Tyco Trucking,
Inc., and solely for the use and benefit of Tyco Trucking, Inc.

36. All payments on account were made from the accounts and monies of Tyco
Trucking, Inc.

37. Defendant Tyrone Milling, Inc. is the sole shareholder of Tyco Trucking, Inc., a
wholly owned subsidiary.

38. Defendant David Hershey is a director and officer of Tyco Trucking, Inc.

39. Neither Defendant Tyrone Milling, Inc. nor Defendant David Hershey have any
legal liability for the just debts of Tyco Trucking, Inc. under the legal principal of corporate

limited liability.



WHEREFORE, Defendants pray that Plaintiff’s Complaint be dismissed.

NOVAK, STOVER & FURST

o Qb B

f{ﬁ/ Stover\'Esqulre
122 E. Migh Street

P.O. Box 209
Bellefonte, PA 16823
(814) 355-8235
Attorney for Defendants

Dated: 5 f{ &
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

J.J.POWELL, INC,,
Plaintiff

V. . No.01-267-CD
TYRONE MILLING, INC,, t/d/b/a

TYCO TRUCKING, INC,,
Defendant

CERTIFICATE OF SERVICE

[ hereby certify that a true and correct copy of Defendants’ Answer and New Matter
to Plaintiff’s First-Amended Complaint have been served this é/ day of June, 2001, upon
counsel for the Plaintiff by First Class U.S. Mail, Postage Prepaid, at the following address:

David C. Mason, Esq.
P.O. Box 28
Philipsburg, PA 16866

-"Respectfully submitted,

NOVAK, STOVER & FURST

/ Stovet, Esq.
Attorrrey/for Defendants
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY
" CIVIL ACTION - LAW |

J. J. POWELL, INC., No: 01-267-CD
Plaintiff f
VS. ‘ '

' . _ Type of Case: Civil Action
TYRONE MILLING, INC., t/d/b/a | :
TYCO TRUCKING; DAVID HERSHEY,
an individual; ROBERT BOONE, an
individual, and DAVID HERSHEY and
ROBERT BOONE, individually and
as partners t/d/b/a TYCO TRUCKING,
an unincorporated business
association; and TYCO TRUCKING,

TYPE OF PLEADING: Plaintiff's Reply
to Defendants’ New Matter

1
Pl

Defendants
FILED ON BEHALF OF:
- Plaintiff

COUNSEL OF RECORD FOR THIS .
PARTY:
David C. Mason, Esquire

- MASON LAW OFFICE

-~ Supreme Court No. 39180

Attorney at Law ‘

- P.O. Box 28
Philipsburg, PA 16866
(814) 342-2240

‘COUNSEL OF RECORD FOR - =~
DEFENDANT:
Jeffrey W. Stover, Esquire
Novak, Stover & Furst
P.O. Box 209
. 122 E. High Street
Bellefonte, PA 16823
(814) 355-8279

’(-3(-3(-**'**"'!(-3(-3(-3(-’(-3(-3(-***************»****<#**

JUN 15 2001

~ William A. Shaw
Prothonotary



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY

- CIVIL ACTION - LAW -

J. J. POWELL, INC,, No. 01-267-CD

Plaintiff
VS.

TYRONE MILLING, INC., t/d/b/a
TYCO TRUCKING; DAVID HERSHEY,
an individual; ROBERT BOONE, an
individual, and DAVID HERSHEY and
ROBERT BOONE, individually and -
as partners t/d/b/a TYCO TRUCKING,
an unincorporated business
association; and TYCO TRUCKING,
INC. '

* * * * * * * * * * * * * * * * *

'_ Defendants

, ' PLAINTIFF’S REPLY

TO DEFENDANTS’ NEW MATTER

AND NOW, comes the Plaihtiff by and through its Attorney, David C Mason,
Esquire, and replies as follows: |

- 32. Noreply is necessary. |

33, ADMITTED IN PART AND DENIED IN PART. It is admitted that the credit

account in question was requested by David Hershey. The averment that David Hershey

is aﬁ officer of Tyco Trucking, Inc., is denied, for after réa(so'nable investigation, Plaintiff is

without knowledge or information sufficient to form a belief as to the truth of that averment,



and strict proef thereof to the extent deemed relevant is demanded et the time of trial. It
s specificallyt denied that David Hershey created the credit account on behalf of Tyco
Trucking, Inc. To the contrary, Defendant David Hershey created this aecount for and on
" behalf .of Tyrone Milling, Inc. By way of further answer, Plaintiff incorporates herein
Paragraphs 8 through 12 and‘ 20 through 22 of Plaintiffs Complaint. |

'34. ADMITTED. By way of further answer Plaintiff incorporates herein its reply to
".Paragraph 33 of Defendants’ New Matter. | |

35. DENIED.. The averments eontained in Peragraph 35 of Defendants’ New Matter
are denied, for after reasonable investigation, Piaintiff is without knewledge or information
sufficient to form a belief as to the truth of that averment, and strict proof thereof to the
extent deemed relevant is demanded at the time of trial.

36. DENIED. The averments contained ih Paragreph 35 of Defendants’ New Matter -
are denied, for after reasonable investigatien, Pleintiff is without knowledge or information
sufficient to fqrm a belief as to the truth of that averment, and strict proof thereof to t'he
extent deemed relevant is demanded at the time of trial.

37. DENIED. The averments contained in Paragraph 35 of Defendants’ New Matter
are denied,.for after reaeonable investigafion, Plaintiff is without knowledge or information\
sufficient to form a belief as to the truth .of that averment', and strict preof thereof to the
extent deemed relevant is demanded at fhe time of trial.

38'. DENIED. The averments containedtin Paragraph 35 of Defendants’ Newv
~ Matter are ‘denied, for after reaseneble investigation, Plaintiff is without knowledge or

information sufficient to form a belief as to the truth of that averment, and strict proof

thereof to the extent deerhed relevant is demanded at the time of trial.



39. DENIED. The statement contained in Paragraph 39 of Defendants’ New Matter
is a Conclusion. of Law and not aﬁ averment of -fact, therefore no reply is necessary. Tb
the extent a reply may be deemed necessary, Plaintiff incorporates herein all of the
averments of its Complaint (paragraphs 1 through 31) as if set forth at length herein.

WHEREFORE, Plaintiff prays your Honorable Court for the entry of a Judgmentin

accordance with the prayer for relief contained in Plamtlff’s Complaint. /

A Respectf submitted,

Davi C Mas
Attorney for Plaintiff
Supreme Court No. 39180




VERIFICATION

‘ a l, Q \ZQ-CH\ DO\.QQ,U\\ do hereby verify that the facts set forth in the.
foregoing PLAINTIFF’'S REPLY TO DEFENDANTS’ NEW MATTER are tfue and co'rfect

to the best of my knowledge, information and belief. This verification.is made subjeCt to
the penalties of 18 Pa. C.S. §4904, relating to unsworn falsification td authoﬁﬁes.

J. J. POWELL, Inc.

| DATED:ng(ol . By:




-

B Y

"y Wey|

Sefpaiy
1002 & L NAP

N CERE

ﬁé,*«ﬁ



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY
CIVIL ACTION - LAW

J.J. POWELL, INC., No: 01-267-CD

Plaintiff o
N
VS. :
' Type of Case: Civil Action !
TYRONE MILLING, INC., t/d/b/a '
TYCO TRUCKING; DAVID HERSHEY,
an individual; ROBERT BOONE, an
individual, and DAVID HERSHEY and
ROBERT BOONE, individually and
as partners t/d/b/a TYCO TRUCKING,
an unincorporated business
association; and TYCO TRUCKING,
INC.

TYPE OF PLEADING: Certificate of .
Service -

Defendants ' o
' FILED ON BEHALF OF;
Plaintiff

COUNSEL OF RECORD FOR THIS
PARTY: ‘
David C. Mason, Esquire
MASON LAW OFFICE
Supreme Court No. 39180
Attorney at Law >
- P.0O.Box 28 .
Philipsburg, PA 16866 =
(814) 342-2240

;-

FILED

JUN' 15 2001
122 E. High Street
William A. Shaw | | . Bellefonte, PA 16823
Prothonotary 4 . (814) 355-8279

COUNSEL OF RECORD FOR
DEFENDANT: S
Jeffrey W. Stover, Esquire
Novak, Stover & Furst
P.O. Box 209
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY

'CIVIL ACTION - LAW

J. J. POWELL, INC., ~ NO. 01-267-CD

Plaintiff

VS.

TYRONE MILLING, INC., t/d/b/a
TYCO TRUCKING; DAVID HERSHEY,
an individual; ROBERT BOONE, an
individual, and DAVID HERSHEY and
'ROBERT BOONE, individually and

as partners t/d/b/a TYCO TRUCKING,
an unincorporated business
association; and TYCO TRUCKING,
INC. '

* % * * * * * * * * * * * % * * *

Defendants - :

CERTIFICATE OF SERVICE

I, DAVID C. MASON, do hereby certify that | served a true and correct copy of
- Plaintiff's Reply to Defendants’ New Matter filed to the above captioned action by placing

a copy of the same in the United States mail, addressed as follows:

- JEFFREY W. STOVER, ESQUIRE
122 E. HIGH STREET
P.O. BOX 209 .
BELLEFONTE, PA 16823

MASON LAW OFFICE

DATED: b= [4- ©1 >\ M |
L By: / v /2

Dévid -/ Mason, Esquir
Attorney for Plaintiff
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY
h CIVIL ACTION - LAW A
J. J. POWELL, INC., | _ * No. 01-267-CD
Plaintiff
vs.

TYRONE MILLING, INC., t/d/b/a
TYCO TRUCKING; DAVID HERSHEY,
an individual; ROBERT BOONE, an
individual, and DAVID HERSHEY and
ROBERT BOONE, individually and
as partners t/d/b/a TYCO TRUCKING,
an unincorporated business
ﬁ\?éomatlon and TYCO TRUCKING,
Defendants

* % % * ¥ F * F_ * ¥ * * * * *

*TYPE OF PLEADING: Notice of
* Taking Deposition Upon Oral

* Examination Pursuant to PA.

* R.C.P.§4003.1

: CERTIFICATE OF SERVICE

* FILED ON BEHALF OF: Plaintiffs

*COUNSEL OF RECORD FOR THIS PARTY:
* David C. Mason, Esquire :
* Supreme Court I.D.#39180
* Attorney at Law
*P.O.Box 28
*Philipsburg, PA 16866

(814) 342-2240

d

_ ' * COUNSEL OF RECORD FOR DEFENDNT:
o * Jeffrey W. Stover, Esquire
. : _* Novak, Stover & Furst
* 122 East High Street
* P.0.Box 209
* Bellefonte, PA 16823

0CT 15 2002

\ ~ William A. Shaw
’ ' Prothonotary



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY
| CIVILACTION -LAW ~

J. J. POWELL, INC,, No. 01-267-CD

Plaintiff
VS, |

TYRONE MILLING, INC,, t/d/b/a
"TYCO TRUCKING; DAVID HERSHEY,
an individual; ROBERT BOONE, an
individual, and DAVID HERSHEY and
ROBERT BOONE, individually and
as partners t/d/b/a TYCO TRUCKING,
an unincorporated business
association; and TYCO TRUCKING,
INC. -

* F ¥ ¥ ¥ ok * ¥ * X ¥ * ¥ * * * *

Defendants _
CERTIFICATE OF SERVICE
I, DAVID C. MASON, Esquire, hereby certify that | have served a true and correct copy

of the attached and foregoing Notice of Taking Deposition Upon Oral Examination Pursuant to
Pa. R.C.P. §4003.1 upon TYRONE MILLING, -INC., t/d/b/a TYCO TRUCKING; DAVID
HERSHEY through their attorney, JEFFREY W. STOVER, Esquire, by depositing said Notice

in the United States Mail, postage prepaid and addressed as follows:

Tyrone Milling, Inc. - ' A ‘ David Hershey

c/o Jeffrey W. Stover, Esquire -clo Jeffrey W. Stover, Esquire
* Novak, Stover & Furst Novak, Stover & Furst

Attonreys at Law : Attorneys at Law

122 East High Street 122 East High Street

P.O. Box 209 . : P.O. Box 209

Bellefonte, PA 16823 ' Bellefonte, PA 16823

Tyco Trucking, Inc.

c/o Jeffrey W. Stover, Esquire
Novak, Stover & Furst '
Attonreys at Law

122 East High Street
P.O.Box 209 .

Bellefonte, PA 16823



Dakid C_Mason, Esquire,
. Attorney for Plaintiffs

OATED: /D) it o \«w{g( /



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY
CIVIL ACTION - LAW

J. J. POWELL, INC., No. 01-267-CD

Plaintiff
VS.

TYRONE MILLING, INC., t/d/b/a
TYCO TRUCKING; DAVID HERSHEY,
an individual; ROBERT BOONE, an
individual, and DAVID HERSHEY and
ROBERT BOONE, individually and

as partners t/d/b/a TYCO TRUCKING,
an unincorporated business
association; and TYCO TRUCKING,
INC.

* % * * % * * * * * * * * * % * *

Defendants

NOTICE OF TAKING DEPOSITION
UPON ORAL EXAMINATION
PURSUANT TO PA. R.C.P. §4003.1

TO:© TYRONE MILLING, INC.
% Jeffrey W. Stover, Esquire
Novak, Stover & Furst
Attorneys at Law
122 East High Street
P. O. Box 209 :
Bellefonte, PA 16823

You are hereby notified that the Plaintiff intends to take the Deposition Upon Oral
Examination Pursuant to Pa.R.C.P. §4003.1 of a designated corporate representative of Tyrone

Milling, Inc., at the Office of David C. Mason, Esquire, at 409 N. Front Street, Philipsburg, Centre

County, Pennsylvania, on the 7th day of November, 2002, at 10:00 a. m.
MASON NFFICE d
DATED:  /p //,_/ /0 2 By: y m \MM_,/

David 8. Masen, Esquire
Attorney for Plaintiffs



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY
CIVIL ACTION - LAW

J. J. POWELL, INC,, No. 01-267-CD

Plaintiff
VS.

TYRONE MILLING, INC., t/d/b/a

TYCO TRUCKING; DAVID HERSHEY,
an individual; ROBERT BOONE, an
individual, and DAVID HERSHEY and .
ROBERT BOONE, individually and

as partners t/d/b/a TYCO TRUCKING,
an unincorporated business
association; and TYCO TRUCKING,
INC.

* Ok X # .k * A E A ® A X * * A % *

Defendants

NOTICE OF TAKING DEPOSITION
UPON ORAL EXAMINATION
PURSUANT TO PA. R.C.P. §4003.1

TO: TYCO TRUCKING, INC.
% Jeffrey W. Stover, Esquire
Novak, Stover & Furst
- Attorneys at Law
- 122 East High Street
P. O. Box 209
Bellefonte, PA 16823

You are hereby notified that the Plaintiff intends to take the Deposition Upon Oral
Examination Pursuant to Pa.R.C.P. §4003.1 of a designated corporate representative of Tyco
Trucking, Inc., atthe Office of David C. Mason, Esquire, at 409 N. Front Street, Philipsburg, Centre
| County, PennSylvania, on the 7“‘v day of November, 2002, at 10:00 a. m. | |
MASO W OFFICE

: ' /&
DATED: 10/ 1/ fo < | By: /k \OM

~ David C. Mason, Esqunre
. Attorney for Plaintiffs



- TYRONE MILLING, INC., t/d/b/a

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY
CIVIL ACTION - LAW

J. J. POWELL, INC., No. 01-267-CD

 Plaintiff

VS.

TYCO TRUCKING; DAVID HERSHEY,
an individual; ROBERT BOONE, an
individual, and DAVID HERSHEY and
ROBERT BOONE, individually and

as partners t/d/b/a TYCO TRUCKING,
an unincorporated business
association; and TYCO TRUCKING,
INC.

% % %k * F % * * A * A ¥ * ¥ ¥

Defendants

NOTICE OF TAKING DEPOSITION
UPON ORAL EXAMINATION
PURSUANT TO PA. R.C.P. §4003.1

TO: DAVID HERSHEY
% Jeffrey W. Stover, Esquire
Novak, Stover & Furst
Attorneys at Law
122 East High Street
P. O. Box 209
Bellefonte, PA 16823

You are hereby notified that the Plaintiff intends to take your Deposition Upon Oral
Examination Pursuant to Pa.R.C.P. §4003.1 at the Office of David C. Mason, Esquire, at 409 N.
Front Street, Philipsburg, Centre County, Pennsylvania, on the 7th day of November, 2002, at
10:00 a.m.

' MASOWD/%OFFICE
DATED: (0/1¢fo2 By: j/ au [en

David C. Mason, Esquire (
Attorney for Plaintiffs
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- INTHE COURT OF. COMMON PLEAS OF CLEARFIELD COUNTY
| CIVIL ACTION - LAW

J.J. POWELL, INC., No: 01-267-CD

Plaintiff

VS. :

| Type of Case: Civil Action
TYRONE MILLING, INC., t/d/b/a :
TYCO TRUCKING; DAVID HERSHEY,
an individual; ROBERT-BOONE, an -
individual, and DAVID HERSHEY and
ROBERT BOONE, individually and
as partners t/d/b/a TYCO TRUCKING,
an unincorporated business
association; and TYCO TRUCKING,
INC.
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of Service

Defendants S
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Supreme Court No. 39180
Attorney at Law
.._.P.0O.Box 28 e
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY
CIVIL ACTION - LAW

J. J. POWELL, INC,, No. 01-267-CD

Plaintiff
Vs,

TYRONE MILLING, INC., t/d/b/a *
TYCO TRUCKING; DAVID HERSHEY, *
an individual; ROBERT BOONE, an *
individual, and DAVID HERSHEY and  *
ROBERT BOONE, individually and *
as partners t/d/b/a TYCO TRUCKING, *
an unincorporated business *
association; and TYCO TRUCKING, *
INC. *

Defendants

CERTIFICATE OF SERVICE

I, DAVID C. MASON, Esquire, hereby cértify that a frue and correct copy of Plaintiff's

Request For Production of Documents (First Set) was served upon Tyrone Milling, Inc., and Tyco

Trucking, Inc., by First Class U.S. Mail, postage prepaid, this. /é day of (\QCZMZ{K/I

2002, and addressed as foilows:

Jeffrey W. Stover, Esquire
Novak, Stover & Furst.
Attorneys at Law

122 East High Street

P.O. Box 209

Bellefonte, PA 16823

Respectfully submitted,

MASON WOFFICE//
b

Da\hi'C/ Mason, Esquire }
Attorney for Plaintiff




FILED ~,
Mo 29 GH
DEC 187002

William A. Shaw
Prothonotary




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY

CIVIL ACTION - LAW

J. J. POWELL, INC.,
Plaintiff
VS.

TYRONE MILLING, INC., t/d/b/a
TYCO TRUCKING; DAVID HERSHEY,
- an individual; BUD BOOM, an
individual, and DAVID HERSHEY and
BUD BOOM, individually and
as partners t/d/b/a TYCO TRUCKING,
an unincorporated business
association; and TYCO TRUCKING,
INC.

Defendants

*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
x
*
*
*
*
*
*
*
*

No: 01-267-CD -
Type of Case: Civil Action

TYPE OF PLEADING: Stipulation &
Praecipe for Correction of Caption

FILED ON BEHALF OF:
Plaintiff

COUNSEL OF RECORD FOR THIS
PARTY:

David C. Mason, Esquire

MASON LAW OFFICE

Supreme Court No. 39180

Attorney at Law

P. O. Box 28

Philipsburg, PA 16866

(814) 342-2240

COUNSEL OF RECORD FOR

DEFENDANT:

Jeffrey W. Stover, Esquire

Novak, Stover & Furst

P.O. Box 209

122 E. High Street

Bellefonte, PA 16823 N

(814) 355-8279 Fg g -
APR 24 7003

Williami A. Shaw
Prothanetary
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY
CIVIL ACTION - LAW

J. J. POWELL, INC., No. 01-267-CD -

Plaintiff
VS.

TYRONE MILLING, INC., t/d/b/a *
TYCO TRUCKING; DAVID HERSHEY, *
an individual; BUD BOOM, an *
individual, and DAVID HERSHEY and *
BUD BOOM, individually and *
as partners t/d/b/a TYCO TRUCKING, *
an unincorporated business *
association; and TYCO TRUCKING, *
INC. *

Defendants

STIPULATION AND PRAECIPE FOR
CORRECTION OF CAPTION

TO: PROTHONOTARY OF SAID COURT:

Kindly correct the caption in the above captioned matter és indicated on thi

Praecipe. o _ ' '
, MASONLAW OFFICE
' hnac —.

aVld . Mason, Es U|re
rney for Plaintif

STIPULATION AND CONSENT
DEFENSE COUNSEL

‘| do hereby agree with and consent to the correction of the caption in the

above captioned matter as provided herein.

to‘\7er, Esquire
ey for Defendants



DEC 1 82002

RECEIVED
BY:

ﬂrm@

APR mwmcw@

William A. Shaw
Prothonotary



o~
Kat

ey

R

~ INTHE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA.

- J.J. POWELL, INC,,

TYRONE MILLING, INC., t/d/b/a

- individual, and DAVID HERSHEY and

~ INC.

CIVIL ACTION - LAW
No: 01-267-CD
Plaintiff

VS.
Type of Case: Civil Action

TYCO TRUCKING; DAVID HERSHEY,
an individual; BUD BOOM, an

BUD BOOM, individually and

as partners t/d/b/a TYCO TRUCKING,
an unincorporated business
association; and TYCO TRUCKING

TYPE OF PLEADING:;
Certificate of Readiness and Praecipe
To Place on Jury Trial List

"~ Defendants
FILED ON BEHALF OF:
Plaintiff

COUNSEL OF RECORD FOR THIS
PARTY: ‘
~ David C. Mason, Esquire
MASON LAW OFFICE
Supreme Court No. 39180
- Attorney at Law
P. O. Box 28
Philipsburg, PA 16866
(814) 342-2240

COUNSEL OF RECORD FOR
DEFENDANT: '
- Jeffrey W. Stover, Esquire

Novak, Stover & Furst

P.O. Box 209

122 E. High Street
Bellefonte, PA 16823

(814) 355-8279

*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
]
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*

Jul 0 92083

William A. Shaw
Prothenotary
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA.

: ~CIVIL ACTION - LAW
J. J. POWELL, INC., * No. 01-267-CD
Plaintiff *
VS. *
TYRONE MILLING, INC., t/d/b/a - *
TYCO TRUCKING; DAVID HERSHEY, *
an individual; BUD BOOM, an -
individual, and DAVID HERSHEY and *

- BUD BOOM, individually and

as partners t/d/b/a TYCO TRUCKING,
an unincorporated business
association; and TYCO TRUCKING,
INC.

Defendants

CERTIFICATE OF READINESS and PRAECIPE

TO PLACE ON JURY TRIAL LIST

AND NOW, comes David C. Mason,‘At\torney for Plaintiff, who fil(;s this
Certificaté of Readine§s and Préecipe to Place on Jury Trial List in accoArdanrce with
L.ocal Rules of Court 212.2 and in support thereof states as follows: |

1. There are n.o motions outstanding and discoVery has been completed and

the case is ready for trial.

2. The case is to be heard by a jury.



N

3. Notice of the Praecipe has been given to Jeffrey W. Stover, Esquire, Attorney
for the Defendants.

Kindly place this matter on the Jury Trial List for the next term of Court.

MASON LAW OFFICE

o //\Wu//

Bavid-€. Mason, Esqulrfa
Attorney for Plaintiff




FILED «

Q1107 e
JUL 0 9200 newm.runS\
William A. Shaw
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N THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA.

CIVIL ACTION - LAW

" J.J.POWELL, INC.,
Plaintiff
vs.

TYRONE MILLING, INC., /d/b/a
TYCO TRUCKING; DAVID HERSHEY,
an individual; BUD BOOM, an
individual, and DAVID HERSHEY and
BUD BOOM, individually and -
as partners t/d/b/a TYCO TRUCKING, -
an unincorporated business
association; and TYCO TRUCKING,
INC.

‘Defendants

JUL 0 97003

~ William A. Shaw

Pr@th@n@tary

*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
. .
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*

No: 01-267-CD

\

Type of Case: Civil Action

- TYPE OF PLEADING:

. Certificate of Service

FILED ON BEHALF OF: -
Plaintiff

COUNSEL OF RECORD FOR THIS
PARTY:

David C. Mason, Esquire

MASON LAW OFFICE

Supreme Court No. 39180

Attorney at Law

P.O.Box28

Philipsburg, PA 16866

(814) 342-2240

COUNSEL OF RECORD FOR
DEFENDANT:
Jeffrey W. Stover, Esquire
Novak, Stover & Furst
P.O. Box 209
122 E. High Street
Bellefonte, PA 16823
(814) 355-8279



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY
CIVIL ACTION - LAW

J. J. POWELL, INC., No. 01-267-CD

Plaintiff
VS.

TYRONE MILLING, INC., t/d/b/a
TYCO TRUCKING; DAVID HERSHEY,
an individual; BUD BOOM, an
individual, and DAVID HERSHEY and
BUD BOOM, individually and

as partners t/d/b/a TYCO TRUCKING, *
an unincorporated business *
association; and TYCO TRUCKING, *

*
*
*
*
*
*
*
*
*
*
*

INC.
Defendants

CERTIFICATE OF SERVICE

I, DAVID C. MASON, Esquire, hereby certify that a true and correct copy of a Certificate

of Readiness and Praecipe to Place on Jury Trial List was served upon Tyrone Milling, Inc., and

Tyco Trucking, Inc., by First Class U.S. Mail, postage prepaid, this ? day of%2(&l%(

2003, and addressed as follows:

Jeffrey W. Stover, Esquire
Novak, Stover & Furst
Attorneys at Law

122 East High Street

P.O. Box 209

Bellefonte, PA 16823

Respectfully submitted,

MASON LAW OFFICE

By UA e

DW Mason Equ|
Attorney for Plaintiff




FILED
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William A. Shaw
Prethonotary



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION
J.J.POWELL, INC.
-Vs- No. 01 -267-CD

TYRONE MILLING, INC,, t/d/b/a

TYCO TRUCKING, INC.; DAVID
HERSHEY, an individual; ROBERT
BOONE, an individual, and DAVID
HERSHEY and ROBERT BOONE,
individually and as partners t/d/b/a TYCO
TRUCKING, an unincorporated business  :
association; and TYCO TRUCKING, INC. :

PRE-TRIAL ORDER

NOW, this 15™ day of August, 2003, following pre-trial conference in the
above-captioned matter, it is the ORDER of this Court that jury selection shall be had on
Friday, August 22, 2003, at 10:00 a.m. with trial by jury commencing Monday, December 22,
2003, at 9:00 a.m. and concluding Tuesday, December 23, 2003.

By the Cburt,

1,

AUG 182003

William A. Shaw
Prothonotary/Clerk of Courts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY

CIVIL ACTION - LAW

J. J. POWELL, INC.,
Plaintiff
VS.

TYRONE MILLING, INC., t/d/b/a
TYCO TRUCKING; DAVID HERSHEY,
an individual; ROBERT BOONE, an
individual, and DAVID HERSHEY and
ROBERT BOONE, individually and

as partners t/d/b/a TYCO TRUCKING,
an unincorporated business
association; and TYCO TRUCKING,
INC.

Defendants

*

* No. 01-267-CD

*

*

* TYPE OF PLEADING: Praecipe to File
* Deposition

*

*
*
*
*
*
*
*
*
*
*

* EILED ON BEHALF OF:
* Plaintiff

*
*

*

* ATTORNEY FOR THIS PARTY:
* David C. Mason, Esquire

* Supreme Court ID #39180

* MASON LAW OFFICE

*P.0. Box 28

* Philipsburg, PA 16866

*(814) 342-2240

FILED

NOV 2 12003

William A, Shaw
Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY

CIVIL ACTION - LAW

J. J.POWELL, INC., No. 01-267-CD

Plaintiff
Vs.

TYRONE MILLING, INC., t/d/b/a
TYCO TRUCKING; DAVID HERSHEY,
an individual; ROBERT BOONE, an
individual, and DAVID HERSHEY and
ROBERT BOONE, individually and

as partners t/d/b/a TYCO TRUCKING,
an unincorporated business
association; and TYCO TRUCKING,
INC.

* * * * * * * * * * * * * * * * O+ *

Defendants

PRAECIPE TO FILE DEPOSITION

TO THE PROTHONOTARY OF SAID COURT:

Kindly file the Deposition of David John Hershey dated the 7" day of November,
2002.

MASON LAW OFFICE

DATED: Nov/ 21 By: C/{ /
’\/ ‘ 2003 Dawd‘C*Mas)on Esquire




R

William A. Shaw
Prothonotary/Clerk of Courts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA
. CIVIL ACTION - LAW
J. J. POWELL, INC., i No. 01-267-CD
Plaintiff

VS.
TYPE OF CASE:
TYRONE MILLING, INC., t/d/b/a :
TYCO TRUCKING; DAVID HERSHEY,
an individual; BUD BOOM, an
individual, and DAVID HERSHEY and
BUD BOOM, individually and
as partners t/d/b/a TYCO TRUCKING,
an unincorporated business '
association; and TYCO TRUCKING, *FILED ON BEHALF OF: Plaintiff
INC.

TYPE OF PLEADING: Motion for Partial
Summary Judgment

* % % * *  * * * ¥ % o &

Defendants
COUNSEL OF RECORD FOR PLAINTIFF:

David C. Mason, Esq.

_ Supreme Court No. 39180
Attorney at Law
P.O. Box 28
Philipsburg, PA 16866
(814) 342-2240 -

COUNSEL OF RECORD FOR
DEFENDANTS: _ ’

Jeffrey W. Stover, Esquire
122 E. High Street
P.O. Box 209
Bellefonte, PA 16823
- (814) 355-8235

* F ok ok X * X F X F *. % * * * % * * * %

FILED -

“

NOV 212003

William A. Shaw
Prothonotary/Cierk of Courts
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COUNT Ii
-J. J. POWELL, INC.
A
TYRONE MILLING, INC.

Paragraphs 1 through 6 are incorporated herein by reference as though fully set

forth at length.

7. Plaintiff seeks summaryjudgmenf in the amount of $81,882.32 plus interest from
February, 2001, against Tyrone Milling, Inc., for the reasons set forth in the Memorandum
of Law submitted herewith. |

WHEREFORE, Plaintiff seeks judgment in favor of the Plaintiff and againét the
Defendant Tyrone Milling, Inc., in the amount of $81 ,_882.32 plus interest from February,
2001.

Respectfully submitted,

MASON LAW OFFICE

DaVid-CAVtéson, Esquire
Attorney for Plaintiff

G:\Office\POWELL\TYCO\MOTIONSUMMARYJMT.wpd\blb



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA
CIVIL ACTION - LAW |

J. J. POWELL, INC., No. 01-267-CD

Plaintiff
Vs.

TYRONE MILLING, INC., t/d/b/a *
TYCO TRUCKING; DAVID HERSHEY, *
an individual; BUD BOOM, an *
individual, and DAVID HERSHEY and *
BUD BOOM, individually and *
as partners t/d/b/a TYCO TRUCKING, *
an unincorporated business ' *
association; and TYCO TRUCKING, *
INC. *

Defendants

MOTION FOR PARTIAL SUMMARY JUDGMENT

AND'NOW, comes the Plaintiff, J. J. Powell, Inc., by and through its attorney, David
. C. Mason, and seeks partial summary judgment and in_ support thereof avers as follows:
1. Plaintiff instituted an action against all of the Defendante seeking a judgment
against all of the Defendants arising from a trade account for the purchase of gasoline,
diesel fuels and other petroleum _productsi
2. This matter is scheduled for jury trial on December 22 and December 23, 2003.
3. Any party is entitled to file a Mo‘tion for Partial Summary Judgment at any time .
after the relevant pleadings are closed whenever the depositions and answers to -

interrogatories reveal that there is no genuine issue of material fact.



COUNTI
J. J. POWELL, INC.
V.

TYRONE TRUCKING. INC. -
AMOUNT OF THE DEBT

Paragraphs 1 through 3 are incorporated herein by reference as though fully set
forth at length. |

4. The deposition of David John Hershey, who identified himself as the President of
corporate defendants Tyrone Milling, Inc., and Tyco Trucking, 'Inc. was conducted on
November 7, 2002. The original transcript of the notes of testimony.of this deposition have
been filed and are part of the record. |

5. Defendant David John Hershey, by counsel, indicated that he was appearing at
the deposition as a representative of fwo corporate defendants (Tyco Trucking, Inc., and
Tyrone Milling, Inc.) and in his individual capacity. (N.T.p. 4, lines 7 through 12)

6. Mr. Hershey's deposition revealed’that he does not dispute the amount of the debt
claimed in the complain)t, to wit, $81,882.32. (N.T. 33, lines 15 through 23)

WHEREFORE, Plaintiff prays your Honorable Court for the éntry of judgment in

favor of the Plaintiff and against the Defendant Tyrone Milling, Inc., in the amount of

$81,882.32.



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA
CIVIL ACTION - LAW
J. J. POWELL, INC., ’ . *No. 01-267-CD
Plaintiff | |
VS.

TYRONE MILLING, INC., t/d/b/a
TYCO TRUCKING; DAVID HERSHEY,
an individual; BUD BOOM, an
individual, and DAVID HERSHEY and
BUD BOOM, individually and

as partners t/d/b/a TYCO TRUCKING,
an unincorporated business
association; and TYCO TRUCKING
INC.

* % o F % TR Ok ¥ * ok o *@ % ® ¥ %

Defendants

CERTIFICATE OF SERVICE

|, DAVID C. MASON, Esquire, do hereby certify that | served a true and correct
copy of Plaintiff's Motion for Partial Summary Judgmentfiled in the above captioned action, i
- by placing the same in the United States mail, postage prepaid and addressed as follows:

Jeffrey W. Stover, Esquire )
122 E. High Street
P.O. Box 209

' Bellefonte, PA 16823

- | MASON LAW OFFICE / -
DATED: /\{/ 50 2003 )\w&d o —

awdC ason Esqulre
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/
William A. Shaw N ,.\
Prothonotary/Clerk of Courts @V
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

J.J. POWELL, INC.,
Plaintiff

V. : No. 01-267-CD

TYRONE MILLING, INC., t/d/b/a

TYCO TRUCKING, INC.; DAVID

HERSHEY, an individual; BUD

BOOM, an individual, and DAVID

HERSHEY and BUD BOOM,

individually and as partners t/d/b/a TYCO

TRUCKING, an unincorporated business

association; and TYCO TRUCKING, INC.,
Defendant

MOTION OF DEFENDANT DAVID HERSHEY
FOR SUMMARY JUDGMENT

COMES NOW, the Defendant, David Hershey, by and through his attorneys, Stover,
McGlaughlin, Gerace, Weyandt & McCormick. P.C., and moves this Honorable Court for
summary judgment against the Plaintiff, as follows:

1. On or about May 7, 2001, Plaintiff filed its First-Amended Complaint against
Defendants seeking judgment in the amount of $81,882.32 for the cost of fuel products sold on
account under the account name of “Tyco Trucking.”.

2. Discovery in this case reveals that there is no viable cause of action against the
Defendant David Hershey. No material issues of fact are present with respect to Plaintiffs’ claim

against Defendant David Hershey. LE D

3. The record developed to date reveals the following: - I o1

D¢ )o 2 2003

._"Y

| Williar2- Shaw
" Prothonotary



In November of 1998, the Board of Directors of Tyrone Milling, Inc.
determined to start a new corporation to be called “Tyco Trucking, Inc.”
Hershey N.T., page 16.

. In November of 1998, David Hershey made a telephone request to establish a
credit account in the name of “Tyco Trucking.” Rougeux N.T., page 14;

. Exhibit D-1.

At the time of the request, Mr. Powell knew that Mr. Hershey was a
shareholder and on the board of Tyrone Milling, Inc. K. Powell N.T., pages
57-58.

. At the time, Tyrone Milling was an ongoing customer of Plaintiff, and
maintained a credit account with Plaintiff for the purchase of petroleum
products that were used in connection with Tyrone’s business. Rougeux N.T.,
page 12.

- In response to the Hershey telephone call, Mr. Fred Rougeux, a sales
representative of Plaintiff, made a personal call on Mr. Hershey at the Tyrone
Milling place of business. Rougeux N.T., page 15. Based upon that call, Mr.
Rougeux understood that Mr. Hershey wanted a new account established in
the name of “Tyco Trucking”, but that it would be an “internal company” for
accounting purposes only. Rougeux N.T., pages 16-18.

At the time of that conversation, Mr. Rougeux understood that Mr. Hershey
was making the request on behalf of Tyrone Milling, and that Tyco Trucking

was not a personal venture. Rougeux N.T., pages 27-28.



. Keith Powell, Plaintiff’s vice president, was responsible for the Pacific Pride
credit card program during all relevant times. K. Powe]l N.T., pages &-9.

. As of November, 1998, Mr. Powell knew of Mr. Hershey through Mr.
Hershey’s work on behalf of Tyrone Milling, Inc. K. Powell N.T., page 12.
Mr. Powell has no knowledge of Mr. Hershey’s ownership interest, if any, in
Tyco Trucking, Inc. or Tyrone Milling, Inc. K. Powell N.T., page 55.

The Articles of Incorporation for Tyco Trucking, Inc. were filed with the
Commonwealth, Department of State, on July 7, 1999. Hershey N.T., page
45,

. Tyrone Milling, Inc. is the sole shareholder of Tyco Trucking, Inc. Hershey
N.T., page 42.

The record developed to date reveals the following:

a. The Tyco Trucking account was established by David Hershey in his official

capacity as an officer of either Tyrone Milling, Inc. or Tyco Trucking, Inc.,
but not as a personal venture.

. The Tyco Trucking account was established after a conversation between Mr.
Hershey and Mr. Rougeux, at which time Mr. Rougeux understood that Mr.
Hershey was working in his capacity as an officer of Tyrone Milling, Inc..

No writing exists wherein Mr. Hershey personally assumed any responsibility
for the Tyco Trucking account nor personally assured th¢ payment of the
account balance.

. Mr. Hershey bears no personal responsibility for the debt allegedly owed to

Plaintiff on the Tyco Trucking account.



WHEREFORE, Defendant David Hershey demands summary judgment to be
entered in his favor and against the Plaintiff.
Respectfully submitted,

STOVER, MCGLAUGHLIN, GERACE,
WEYANDT & MCCORMICK, P.C.

7

BY:

. Stoféf, Esquire
st High Street

P.O. Box 209

Bellefonte, PA 16823
(814) 355-8235

Attorney for Defendants

Dated: /Z/l /0%
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Scott Wagner;approach us. He had some tractors and
trailers and;wanted to not be on the road all the time,
wanted to change his way of life, I guess we'll say, and he
offered us the opportunity of taking these tractors and
trailers ove% and operating them.

~ And it appeared as though it was a business

i

opportunity.: We didn't have to invest money in capital
equipment beﬁause he simply wanted us to take them over and
pay him a moﬁthly lease for these trucks and trailers and,
of course, tben maintain the maintenance and all the costs
associated w%th running these trucks and I guess after some
thought, we éecided that maybe we shoUld form a separate
corporation %nd take advantage of what we thought was a
good situati?n.
; _And so the board of directors of Tyrone

Milling, Inc; met and decided to form a separate
.corporation called Tyco Trucking, Inc. and I guess that was’
‘the beginning. \
And that was in, oh, Scott had probably
contacted us in October or so of '98, but we didn't act on
it right awdy. We thought about it fér a while and it was
fn November when we decided to do something about it.

Q When you say we were approached by Scott
Wagner, who |was we?

A Bud Boom and myself.

SCHREIBER REPORTING SERVICE
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eferring to the second page
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with them at about that time?

t about this time, I received

of Exhiblit D-1; correct?

A, Yie s .

Q. And this is a phone message
that is |[to Angie. Her name 1is at the
top; corjlrect?

A. Yies.

Q. And would that be Angie

Cuthbert

at the store?

Sargent

(814) 536-8908

s Court Reporting Service, Inc.
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' F 1 Tycoe Trucking or Tyrone Milling, or

2 --~- but it was apparent that he was

involved|
Q. This was the meeting after vyou
revoked jthe credit when they got so

far out pf line?

A. Right.
Q. And cduring thet meeting,
neither pne of them said, I own Tyco

Trucking?p
A. Not that I recall, no.

Q. Moving on to paragraph 25, you
make thejallegation there that the
request of David Hershey to establish
a separate fuel management account
for Tyrohe Milling, Inc., in the name
of Tyco Trucking was made with the
full knowledge and insistence of the
board ofjdirectors of Tyrone Milling,
Inc. Whht's your basis for that
statement that it was made with full

knowledgle and the insistence of the

board?

A. Blecause David Hershey 1s one

25 of the shareholders of Tyrone Milling

Sargentfs Court Reporting Service, Inc.
(814) 536-8908
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~and

on ¢t

~

Tyrone M

Q. S

nhe board of directors of/

il1ling. !

c you're basing the

58

knowledge

on the fhct that he's one the board
members,|{ and he was obviously making
a request to establish his account?
A. Right.

Q. What's your basis for the
allegatipn that his doing this was at
the insistence of the board of
directorp?

A . The same way.

Q. That's an assumption on your
part?

A. Yes.

Q. Paragraph 27, read that for me
for a moment to yourself.

WITNESS LCOMPLIES

A. Olkay.

BY ATTORNEY STOVER:

Q. With respect to that
allegatibn, let me ask you several
gquestionjs.

A Slure

Q. Ylou have an allegation there

Sargent

s Court Reporting Service, Inc.

(814) 536-8908
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A I had
thing spegdg
calls.

Q. (And W
ongocing cust
before 199872
A . I can
answer. How

Milling did

this requesti.
Q. And g
" Pride fuel c
A . Yes.
Q. And vV
before that?
A N o

Q And v
calls with t
A Yes.
Q. And W

you had thos
A. I thi
Looking back

baldhead. I

visits,

probakbly made two or

sales celis, to them,
ific, just general =sales
as Tyrone Milling an
omer of J.J. Powell

\
not give you a definite
ever, I know that Tyrone
have fuel cards prior to

B

his would -be the Pacific

ards? -

>

ou’re not sure how long

ou had had some sales
lhem prior to this?

ho did you deal with when
e sales calls?

nk it was Dave Hershey.

, Dave 1s the thin,
think 1t was Dave.

Sargent’s Cdurt Reporting Service,

Inc.

(814) 536-8908
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A, Yes, 1t would.

Q. And 1s she the one who gave
you this$ message to follow up?

A. Yes.

Q. . What did you do after she gave
you thatf message? |

were reg
Q. q
A . 2
informat
the néme
the basi
by them.
Q. N
have fli
of Exhib
A Y
Q. A

Pacific

system £

pped back to the

S

went to visit Tyrone Milling

bout the fuel cards that they
uesting.

kay.

t that time, I got the

ion, what cards they wanted,
of the company, and this was

c information that I was told

ow ou're referrin - - ou
4

first page
it D-1; correct?

es.

the

nd you're referring to

Pride commercial fueling

orm that 1is that document?

A Yes.
Q. qnd there is some writing on
this. forym, and let me take you

Sargent

s Court Reporting Service,

Inc.

(814) 536-8908
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requesting.

Q. So

internal comg

purposes. )
Q. All ri
write that?

A. I cani
date. I wrot

call to them

Pacific Pridg

th

through 1t. At the top, there 1is
some handwrifften information?

A Yes.

Q. Do yod know who wrote that?
A, Yes, I did.

Q. And wquld you read it for the
record?

A. All billing information same
as Tyrone ---4.

Q. Now, dt starts with another
word besides |all; doesn't 1t?

A Angie|

Q. Okay.

A All billing information same
as Tyrone Milling. This 1is another

any for costing

ght.
)

Now, when did you

yot give you an exact

e that when I made the

to set up for the

» cards that they were

s would have been after

16

Ssargent’s Co

hrt Reporting Service,
(814) 536-8908

Inc.
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if

You made that call, after you talkeg

to them?

A, This wlould have been when 1

talked to thelp.

Q. And yoli then Wwrote that note

at the top which Wwas a note back to

Angie; is that right?;

A Yes. -

Q. And what were you trying to

cenvey to 2Zngie when Yyou wrote that

note?

A That basically they were.

equesting cards for their company,

but in the namle of Tyco Trucking, in

order to keep bperations separated

for bookkeeping purposes,

Q. So that{what was going to be

done for Tyco rucking was going to

be a separate »peration, at least for

the accounting | of this account?

A, My understanding was that it

was part of Tyrhone Milling. However,

they wanted a bifferent name on this

for accounting {purposes.

Q. And that name was to be Tyco
Sargent’s Court Reporting Service, Inc.

(8

14) 536-8908
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: 1 Truckiné, Inc.?

E 2 A . ¢es, sir.

% 3 Q. _And you used the term internal

% 4 \companyj | |

% 5 A Yes.

% 6 Q. ?o you understood it to be a

§ 7 company?of some sort?

: 8 A. That was a general statement.
9 I cannof tell you the exact

10 understgnding on that.

\ 11 Q. Where did the words internal
% 12 companyécome from? Was that your
%v 13 word or jwas that something e
% 14 A. fhat was the way they
% 15 basicaliy conveyed to me their
§ 16 handliné of this.
% 17 Q. That it was going to be an
% 18 internal company?
ﬂ 19 A ?es.
20 Q. Did Mr. Hershey use those
21 words t§ you?
% 22 A. i can't tell you the exact

23| words, hut that is the way that it
24 was understood, the way that they

25 were telling me they were going to be

Sargent/’s Court Reporting Service, Inc.
] (814) 536-8908
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what doe

A . A1l billing

bills ar
address
payment
Q. 5
use for
A . W
yes,
Q. » A
last at
arrangen
customer
A W
Q. T
credit g
A. T
credit g
Pride 1is

There ary

Q. At the

i«

Hershey
it your
Trucking

with Tyq

S that mean?v
information?

e sent to the same exact

as Tyrone Milling for

0O that means what addres

sending the bills out?

here the billing is to g

sirx.

nd do I understand that

that time, the credit

ents were the same for

?

hat are you implying?

he terms of payment for

urchases?

he terms of payment for

urchases for the Pacific

the same for all custom

The

s to

o,

at

every

ers.

e specific payment terms.

time you met with

account,

to set up this

understanding that Tyco

was 1n some way connect

one Milling, Inc.?

Mr.

was

ed

Sargent

s Court Reporting Service,
(814) 536-8908
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‘Boom in
A . T

;Mr. Bud

A Lt

100 pertent

Milling)

1

Q. And that

personal

that coF

A. Yes, 1t

venture

Q. And would the

Bud Boonmn

personal

questions

also.

28

was my understanding 1t was

connected with Tyrone
Inc.

this was not a
venture by David Hershey; 1is
rect?

personal

was not a

of David Hershey.

same be true of
? You don't know any
involvement by a Mr. Bud
this?
don't recognize the name,
Boom:.

ATTORNEY STOVER:

That's all the
I have.

ATTORNEY MASON:

We'll waive signature

Fred, thank you.

* * * * * * * *

DEPOSITION CONCLUDED AT 12:05 P.M.
* * * * * * * *
Sargent/’s Court Reporting Service, Inc.

(814) 536-8908
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Q. How old are vou now?
A Thirty-six (36) .
Q. Do you have any post-high

school degrees?

Al Yes.

Q. %nd tell us what that would
be? |

A. I'"ve got a B.S. in Finance

from Clarion University.

Q. ﬁnything else?

A Nio .

Q. When did you graduate?

A 1990.

Q And have you been employed by
J.J. Powell ever since?

A. Yies.

Q. / Tlll me what your

responsibilities are for the

operatiop of J.J. Powell.
A, I'm responsible for the
financial and accounting. I'm

responsiple - for our Bellefonte

operations and some of the commercial

sales. 7

Q. And when you say some of the

Sargent’ls Court Reporting Service,
(814) 536-8908

Inc.
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comme r ¢
A, g
that we
Q. Y

responsi

program?

A. Y]
Q. A
what 1is

A. E

fuelingl
for the

pumps, 3

al sales, explain that.

ome of the card lock sales
do with Pacific Pride.

ou don't have a primary
pbility for the Pacific Pride
es.

nd describe for the record
Pacific Pride.

aclfic Pride 1is an autbmated
process that employs cards
end users to access fuel

nd from there, they get

monthly |[statements detailing the
transactions.

Q. They stick a card in the
machine,l then they can dispense, and
they don't need to talk to an
operator or serviceman?

A. You put that a lot better than
I did,.yes.

Q. %nd is Pacific Pride a
nationwfde company?

A. Yes, 1t is. It's a franchise
nationwide.

Sargent

Court Reporting Service, Inc.

(814) 536-8908
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|
i

i
I
I
)
f
)
!
!
)

,with Bud Boom?

A. Yie s .
|

Q. ~How about David Hershey? What

dealings| have you had with Mr .y

Hershey besides that same meeting?

A q dealt with Dave Hershey for
quite aiwhile. Tyrone Milling,
before t%ey started Tyco Trucking,
they hadga Pacific Pride card at
Tyrone Mﬁlling, and they had Jjust

had had

]

left it Pt the Bald Eagle store. He
|
some gqguestions at times about
|

the system, and I had spoken with him
|

a numberiof times around the mid-
) i

' 90s, Also talked to Dave Hershey at
|

i
our offiFe and also on the phone a

number o& times over the last five
|

years, I/ guess, the Tyco thing's been

|

g
ongoingw
Q. W%en did Tyrone Milling, to
your knb%ledge, become a customer of
J.Jd. Pow%ll?
A. T&rone Milling would have been
a custom%r probébly since the late

'80s.

!
\
!
;
i

Sargentﬂs Court Reporting Service, Inc.
i (814) 536-8908
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individuals as opposed to by Tyrone
|
'or anybody else?

A I guess we don't have anything

Milling

in writﬁng that says they were the

owners, ,but obviously they were =~--

well, tHey were part owners.

Q. « §0 you don't have anything’®

that would say David Hers hey owned
Tyco Trécking?;

A Wo.;

Q. | énd you don't have anything
that saﬁs he even owned a part of

Tyco Trucking; do you?

A . No

Q. And the same for Bud Boom?
A. ﬂhatis right.

Q. 4nd as far as operated, you

did kno@ that you were dealing with
David_H%rshey to get this up and
running?so that he had some hand in
operatiﬂg it?

A @ight.

Q. éeyond that knowledge, do you

have anﬁ other knowledge as to how

this waé going to be operated and who
{

Sargent’s Court Reporting Service, Inc.
(B14) 536-8908
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45

|
conducted on the phone.
Q .Do you recognize this as the artictes of

jncorporation o&'Tyco Trucking, Inc.?

A Yes.

-

Q _And would you agree with me that they were

filed with the Department of State on July 7th, 19997\

A Yes.
Q %And would you agree with me that you signed
these articles of incorporation June 25th, 19997

A 1Yes.

Q fAnd Bud Boom also signed them on or about

that same date?

A ;Yes.

|
Q jI want to show you a paper called corporate

minutes for Tyko Trucking, Inc., 1998. Do you see that?

A ' Yes.
Q 'When was that paper typed and who typed it?
A . That was typed -- those were handwritten

notes that Mr. Stover's secretaries typed up.

Q -E when did Mr. Stover's secretary type this
up? On or abQut the time these responses were prepared?

A i Yes, I think so.

Q i And did you deliver to Mr. Stover
handwritten nbtes?

A . Yes.

; SCHREIBER REPORTING SERVICE
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A I guess not necessarity, I guess you could
say I -- if you're in your own business, when are you
working and wHen are you not? I don't know quite how to
answer your question. Can you rephrase that again?

Q | Could you read it back?

(Question read.)

A j Yes, technically I was on the payroll, but
also was servﬁng as a consultant as an officer to Tyco
Trucking, Inc; at the same time, too.

BY MR. MASON:

Q ~-But Tyco Trucking, InC. was owned by the
same shareholdérs as Tyrone Milling, Inc., correct?

A | No, Tyco Trucking, Inc. was owned by Tyrone

Milling, Inc.., that was the only shareholder of Tyco

Trucking, Inc.

Q Okay. And did the board of directors of
Tyrone Milling, Inc. authorize its employee, you, to act on

behalf of Tyco Trucking, Inc.?

A Yes.

Q And you weren't --

A what was that question again?
Q Could you read it back?

(Question read.)
A No, the board of directors of Tyco Trucking,

Inc. authorized me to help make decisions for Tyco

SCHREIBER REPORTING SERVICE
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

1.J. POWELL, INC.,
Plamtiff

v. © No. 01-267-CD

TYRONE MILLING, INC., t/d/b/a

TYCO TRUCKING; DAVID HERSHEY,

An individual; BUD BOOM, an

Individual, and DAVID HERSHEY and

BUD BOOM, individually and

as partners t/d/b/a TYCO TRUCKING,

An unincorporated business association; and :

TYCO TRUCKING, INC,, ;
Defendants

CERTIFICATE OF SERVICE

Igereby certify that a true and correct copy of the foregoing document has been served
this | day of December, 2003 upon counsel for the Plaintiff by First Class Mail, postage
prepaid, at the following address:

David C. Mason, Esq.
P.O. Box 28
Philipsburg, PA 16866

STOVER, McGLAUGHLIN, GERACE,
WEYANDT & McCORMICK, P.C.

BY: Ao
Marsha K. Walker, Secretary
To Jeffrey W. Stover, Esq.



William A. Shaw
Prothonotary




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW '

J.J.POWELL, INC,,
Plaintiff

V. : No. 01-267-CD

TYRONE MILLING, INC., t/d/b/a

TYCO TRUCKING, INC.; DAVID

HERSHEY, an individual; BUD

BOOM, an individual, and DAVID

HERSHEY and BUD BOOM,

individually and as partners t/d/b/a TYCO

TRUCKING, an unincorporated business  :

association; and TYCO TRUCKING, INC,, :
Defendant :

MOTION OF DEFENDANT BUD BOOM
FOR SUMMARY JUDGMENT

COMES NOW, the Defendant, Bud Boom; by and»through his attorneys, Stover,
McGlaughlin, Gerace, Weyandt & McCormick. P.C., and moves this Honorable Court for
summary judgment against the Plaintiff, as follows:

1. 4 On or about May 7, 2001, Plaintiff filed its First—Amehded Complaint against
Defendants seeking judgment in the amount of $81,882.32 for the cost of fuel products sold on
account under the account name of “Tyco Trucking.”.

2. Discovery in this case reveals that there is no viable cause of action against the
Defendant Bud Boom. No material issues of fact are present with respect to Plaintiffs’ claim

against Defendant Bud Boom. Fﬂ E E“ f i'

3. The record developed to date reveals the following:

DEC © . zud3

Wiiliam A, Ghaw
Prothonotary



In November of 1998, the Board of Directors of Tyrone Milling, Inc.
determined to start a new corporation to be called “Tyco Trucking, Inc.”
Hershey N.T., page 16.
. In November of 1998, David Hershey made a telephone request to establish a
credit account in the name of “Tyco Trucking.” Rougeux N.T., page 14;
 Exhibit D-1.
At the time of the request, Mr. Powell knew that Mr. Hershey was a
shareholder and on the board of Tyrone Milling, Inc. K. Powell N.T., pages
57-58.
. At the time, Tyrone Milling was an ongoing customer of Plaintiff, and
maintained a credit account with Plaintiff for the purchase of petroleum
products that were used in connection with Tyrone’s business. Rougeux N.T.,
page 12.
In response to the Hershey telephone call, Mr. Fred Rougeux, a sales
representative of Plaintiff, made a personal call on Mr. Hershey at the Tyrone
Milling place of business. Rougeux N.T., page 15. Based upon that call, Mr.
Rougeux understood that Mr. Hershey wanted a new account established in
the name of “Tyco Trucking”, but that it would be an “internal company” for
accounting purposes only. Rougeux N.T., pages 16-18.
At the time of that conversation, Mr. Rougeux understood that Mr. Hershey
was making the request on behalf of Tyrone Milling, and that Tyco Trucking

was not a personal venture. Rougeux N.T., pages 27-28.



g. Mr. Rougeux never dealt with Defendant Bud Boom. Rougeux N.T., pages
24-25.

h. Keith Powell, Plaintiff’s vice president, was responsible for the Pacific Pride
credit card program during all relevant times. K. Powell N.T., pages 8-9.

1. As of November, 1998, Mr. Powell did not know of Mr. Bud Boom. K.
Powell N.T., pages 11-12.

J.  Mr. Powell’s only dealing with Mr. Boom was in early 2001, when Mr. Boom
accompanied Mr. Hershey to a meeting with Mr. Powell to discuss the status
of the Tyco account “by Tyrone Milling.” K. Powell N.T., pages 11-12, 78.

k. Mr. Powell has no knowledge of Mr. Boom’s ownership interest, if any, in
Tyco Trucking, Inc. or Tyrone Milling, Inc. K. Powell N.T., page 55.

1. The Articles of Incorporation for Tyco Trucking, Inc. were filed with the
Commonwealth, Department of State, on July 7, 1999. Hershey N.T., page
45.

m. Tyrone Milling, Inc. is the sole shareholder of Tyco Trucking, Inc. Hershey
N.T., page 42.

4. The record developed to date reveals the following:

a. The Tyco Trucking account was established by David Hershey in his official
capacity as an officer of either Tyrone Milling, Inc. or Tyco Trucking, Inc.,
but not as a personal venture.

b. The Tyco Trucking account was established after a conversation between Mr.

Hershey and Mr. Rougeux, and without any involvement of Mr. Boom.



c. No writing exists wherein Mr. Boom personally assumed any responsibility

for the Tyco Trucking account nor personally assured the payment of the
f account balance.
| d. Mr. Boom bears no personal responsibility for the debt allegedly owed to
i Plaintiff on the Tyco Trucking account.

WHEREFORE, Defendant Bud Boom demands summary judgment to be entered in
his favor and against the Plaintiff.
Respectfully submitted,

STOVER, MCGLAUGHLIN, GERACE,
WEYANDT & MCCORMICK, P.C.

AW . Stoter, Esquire
st High Street

P.O. Box 209

Bellefonte, PA 16823

(814) 355-8235

Attorney for Defendants

Dated: /Z///O':B
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Scott Wagner approach us. He had some tractors and
trailers and wanted to not be on the road all the time,
wanted to change his way of life, I guess we'll say, and he
offered us the opportunity of taking these tractors ahd
trailers over and operating them.

And it appeared as though it was a business
opportunity. We didn't have to invest money in capital
equipment because he simply wanted us to také them over and
pay him a monthly lease for these trucks and trailers and,
of course, then maintain the maintenance and all the costs
associated with running these trucks and I guess after some
thought, we decided that maybe we shduld form a separate
corporation and take advantage of what we thought was a
good situation.

‘And so the board of directors of Tyrone
Milling, Inc. met and decided to form a separate
corporation called Tyco Trucking, Inc. and I guess that was
the beginning.

And that was in, oh, Scott had probably,
contacted us in October or so of '98, but we didn't act on’
it right away. We thought about it for a while and it was
in November when we decided to do something about it..

Q When you say we were approached by Scott
Wagner, who was we?

A Bud Boom and myself.

SCHREIBER REPORTING SERVICE
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14
il

s

ame bf this message, did you have
any contact with David Hershey about
a new business they were getting
into?

A Nothing about a new business

they were getting into.

Q. Contact ---2
A . Pardon?
Q. Did you have any kind of

contact with them at about that time?
A. At about this time, I received .~
this note and was asked to contact, +
follow up with them for additional
fuel cards.

Q. All right. And when you're?’
referring to those note, again,

you're referring to the second page

of Exhibit D-1; correct?

A. Yes.
0. And this is a phone message -
that is to Angie. Her name 1is at the/

top; correct?
A. Yes.
Q. And would that be Angie

Cuthbert at the store?

Sargent’s Court Reporting Service, Inc.
(814) 536-8908
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1 Tyco Trucking or Tyrone Milling, or
2 --—- but 1t was apparent that he was
{% 3 involved.
; 5; 4 Q. This was the meeting after yoﬁ
'% 5 revoked the credit when they got so
g g 6 far out of line?
g 7 A. Right.
. 8 Q. And during that meeting,
9 neither one of them said, I own Tyco

10 Trucking? X

11 A. Not that I recall, no.

12 Q. Moving on to paragraph 25, vyou
13 make the allegation there that the

14 request of David Hershey to establish
15 a separate fuel management account

16 for Tyrone Milling, Inc., in the name
17 of Tyco Trucking was made with the

18 full knowledge and insistence of the

19 board of directors of Tyrone Milling,
20 Inc. What's your basis for that

21 statemeht that it was made with full

22 knowledge and the insistence of the

23 board?

5 24 A. Because David Hershey 1s one’

25 of the shareholders of Tyrone Milling

Sargent’s Court Reporting Service, Inc.
(814) 536-8908

.



1 and on the board of directors of
2 Tyrone Milling.
~?i 3 Q. So you're basing the knowledge

4 on the fact that he's one the board

&1

i 5 members, and he was obviously making
f 6 a request to establish his account?
7 A. Right.
8 Q. What's your basis for the

9| allegation that his doing this was at

10 the insistence of the board of
11 directors?
12 A. The same way.
~i5 13 0. That's an assumption on your

14 part?

15 A Yes.
16 0. Paragraph 27, read that for me
17 for a moment to yourself.

18 WITNESS COMPLIES
19 A Okay.

20 BY ATTORNEY STOVER:

21 Q. With respect to that

22 allegation, let me ask you several
23 questions.

24 A Sure.

25 Q. You have an allegation there

Sargent’s Court Reporting Service, Inc.
(814) 536-8908




S

12

13

14

15

16

17

18

19

20

21

22

23

24

25

et
]

A I had probably made twoc or
three visits, sales calls, toc them,

ncthing specific, just general sales

calls.
Q. And was Tyrone Milling an
ongcing customer of J.J. Powell

before 199872

A. I cannot give you a definite
answer. However, I know that Tyrone
Milling did have fuel cards prior to,
this request.

Q. And this would be the Pacific,
Pride fuel cards?

A Yes.

Q. And you’re not sure how long
before that?

A. No.

Q. And you had had some sales
calls with them priocr to this?

A Yes.

Q. And who did you deal with when
you had those sales calls?

A. I think it was Dave Hershey.
Looking back, Dave 1is the thin,

baldhead. I think 1t was Dave.

Sargent’s Court Reporting Service, Inc.
(814) 536-8908
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A . Yes, it would.

Q. And 1s she the one who gave
you this message to follow up?

A. Yes.

Q. What did you do after she gave
you that message? * |
A. I went to visit Tyrone Milling-
to see about the fuel cards that they ~
were requesting.”

Q. Okay.

A At that time, I got the
information, what cards they wanted,
the néme of the company, and this was
the basic information that I was told
by them. |

Q. Now, you're referring --- you
have flipped back to the first page
of Exhibit D-1; correct?

A . Yes.

Q. ‘And you're referring to the
Pacific Pride commercial fueling
system form that is that document?

A. Yes.

Q. And there is some writing on

this form, and let me take you

Sargent’s Court Reporting Service, Inc.
(B14) 536-8908
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through it. At the top, there 1is

some handwritten information?

A Yes.

Q. Do you know who wrote that?
A. Yes, I did.

Q. And would you read it for the

record?

A . All billing information same
as Tyrone ---.

Q. Now, i1t starts with another

word besides all; doesn't 1t?

A Angie.
Q. Okavy.
A . All billing information same
as Tyrone Milling. This is another

internal company for costing
purposes.

Q. All right. Now, when did you .
write that?.

A. I cannot give you an exact ,
date. I wrote that when I made the
call to them to set up for the
Pacific Pride cards that they were b
requesting:

C. So this would have been after

Sargent’s Court Reporting Service, Inc.
(814) 536-8908
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You made that call, after Yyou talked
to them?
A This would have been when I
talked to them.
Q. And you then Wwrote that note

at the top which was a note back to
Angie; is that right?

AL Yes:

Q. And what were you trying to
convey to‘Angie when you wrote that
note?:

A, That basically they were~
equesting cards for their company,
but in the nName of Tyco Trucking, ins
order to keep operations Separated
for bookkeeping purposes’.

Q. So that what was going to be
done for Tyco Trucking was going to
be a separate Operation, at least for
the accounting of this account?

A . . My understanding was that it
was part of Tyrone Milling. However,
they wanted a different name on this
for accounting purposes.

Q. And that name was to be Tyco

Sargent’s Court Reporting Service, Inc.
(814) 536-8908
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Q. And you used the term internal
company?;

A Yes .,

Q. So you understood it to be a
company of some sort?/

A. That was a general statement.
I cannot tell you the exact

understanding on that/.

Q. Where did the words dinternal .
company come from? Was that your,
word or was that something ---7?

A. That was the way they

basically conveyed to me their
handling of this.-

Q. That it was going to be an
internal company?

A. Yes. '

Q. Did Mr. Hershey use those
words to you?

A. I can't tell you the exact
words, but that is the way that it

was understood, the way that they

were telling me they were going to be

Sargent’s Court Reporting Service, Inc.
(814) 536-8908
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what does that mean?
A All billing information? The
bills are sent to the same exact
address as Tyrone Milling for
payment.
0. So that means what address to

use for sending the bills out?

A. Where the billing is to go,
yes, sir.
Q. And do I understand that at

last at that time, the credit
arrangements were the same for every
customer?

A. What are you implying?

Q. The terms of payment for
credit purchases?

A. The terms of payment for
credit purchases for the Pacific
Pride is the same for all customers.
There are specific payment terms.

Q. At the time'you met with Mr.
Hershey to set up this account, was
it your understanding that Tyco
Trucking was in some way connected

with Tyrone Milling, Inc.? ,

Sargent’s Court Reporting Service, Inc.
(814) 536-8908
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A It was my understanding it was
100 percent connected with Tyrone
Milling, Inc.
Q. And that this was not a
personal venture by David Hershey; 1is
that correct?
A. Yes, 1t was not a personal

venture of David Hershewy.

Q. And would the same be true of
Bud Boom? You don't know any
personal involvement by a Mr. Bud

Boom in this?
A. I don't recognize the name,
Mr. Bud Boom .

ATTORNEY STOVER:

That's all the
questions I have.

ATTORNEY MASON:

We'll waive signature
also. Fred, thank you.

* * * * * * * *

DEPOSITION CONCLUDED AT 12:05 P.M.

* * * * * * * *

Sargent’s Court Reporting Service, Inc.
(814) 536-8908
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A There would have been a
discussion, ves.
0. And who would that have been
with, do you know that?
A Most likely, it would have
been with Angie because at that time,
she was handling that end.
Q. After you met with Mr. Hershey
on this occasion, did you have any
other meetings with him concerning
the Tyco Trucking account?

A. Just maybe two or three

general sales calls. Not

Specifically to Tyco Trucking.

Q. Did you have any conversations
with Mr. Hershey concerning'problemé
with the Tyco Trucking account that
they were behind any of these things?
A. I did not.

Q. That wasn't your
responsibility?

A. No.

Q. During your work on either
Tyrone Milling or Tyco Trucking

accounts, did you have any

Sargent’s Court Reporting Service, Inc.
. (814) 536-8908
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conversations with a gentleman by the
name of Bud Boom?

A. Not to the best of my
knowledge.

Q. How about a gentleman by the
name of Scott Wagner?

A. I don't recognize that name.
Q. And as far as setting uﬁ the

account, you only had that one

conversation with Mr. Hershey?
A. As far as setting up the
account, yes.

Q. Your note says, this 1s

another internal company foi costing
purposes. Was there any significance
to using. the word another internal
company?

A . No.

Q. You hadn't gone through this

process with Tyrone Milling before

where they sought a different ---7

A. No.

Q. And how long had you been a
sales representative for J.J. Powell?
A. I worked for J.J. Powell for

Sargent’s Court Reporting Service, Inc.
(814) 536-8908
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Q. How old are vyou now?
A Thirty-six (36).
Q. Do you have any post-high

school degrees?

A . Yes.

Q. And tell us what that woul
be?

A. I'"ve got a B.S. in Finance

from Clarion University.

0. Anything else?

A. No.

Q. When did you graduate?

A 1990.

Q. And have you been employed by
J.J. Powell ever since?

A. Yes.

Q. Tell me what your

responsibilities are for the
operation of J.J. Powell.

A, I'"'m responsible for the
financiél and accounting. I'm

responsible for our Bellefonte

d

(814) 536-8908

"operations and some of the commercial
“sales. g
Q. And when you say some of the
Sargent’s Court Reporting Service, Inc.
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commercial sales, explain that.

A. Some of the card lock sales
that we do with Pacific Pride’.

Q. You don't have a primary
responsibility for the Pacific Pride
program?

A. Yes.

Q. And describe for the record
what 1is Pacific Pride.

A. Pacific Pride 1is an automated
fueling process that employs cards
for the end users to access fuel
pumps, and from there, they get
monthly statements detailing the
transactions.

Q. They stick a card in the
machine, then they can dispense, and
they don't need to talk to an
operator or serviceman?

A. Yop put that a lot better than
I did,‘yes.

Q. And is Pacific Pride a
nationwide company?

A. Yes, 1t 1is. It's a franchise

nationwide.

Sargent’s Court Reporting Service, Inc.
(814) 536-8908
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o . Where did you meet him?
A At our office.
Q. And what was the purpose for
that meeting?
A. After they had said they
wouldn't be able to pay the bills,
Bud Boom, Robert Boom, and Dave
Hershey came up to our office to
discuss a settlement .
Q. When would that have been?
A. Probably early 2001./
0. And obviously nothing came of

those settlement talks; 1s that fair
to say?

A. That's fair to say.

Q. What happened during that
discussion?

A. David Hershey told us his
story as to what had happened, and he
offered us about half of what the
bill was.

Q. Of course, that was not
acceptable?

A. No.

0. ‘That was your only dealings

Sargent’s Court Reporting Service, Inc.
(814) 536-8908
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with Bud Boom?
A . Yes.
Q. How about David Hershey?

dealings have you had with Mr.

12

What |

Hershey besides that same meeting?

A. I dealt with Dave Hershey

quite a while. Tyrone Milling,

for

before they started Tyco Trucking,

they had a Pacific Pride card at
Tyrone Milling, and they had just

left it at the Bald Eagle store.

He

had had some gquestions at times about

the system, and I had spoken with him

a number of times around the mid-

'90s. Also talked to Dave Hershey at

our office and also on the phone

a

number of times over the last five

years, I guess, the Tyco thing's Dbeen
ongoing.

Q. When did Tyrone Milling, to
your knbwledge, become a customer of
J.J. Powell?

A. Tyrone Milling would have been

a customer probébly since the late

'80s.

Sargent’s Court Reporting Service,
(814) 536-8908

Inc.
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deposition, you referred to the fact
that following the letter you
received from Novak, Stovern, First
and signed by Donald Hahn, that Tycd
Trucking was 1insolvent and unable to
pay its account. You then had a
meeting with two individuals, David
Hershey and Bud Boom; 1is that

correct?

A. That's correct.
Q. "And during the course of that
meeting, what was discussed with

regard to a settlement?

A. David Hershey at that point
offered us $40,000 cash.

Q. Did Mr. Hershey or Mr. Boom
indicate to you who was going to pay
that $40,000?‘

ATTORNEY STOVER:

I'm going to object,

but go ahead and answer 1it.
A. Tyrone Milling.,.
J

ATTORNEY MASON:

That's all the

guestions I have. Thank you.

Sargent’s Court Reporting Service, Inc.
(814) 536-8908
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individuals as opposed to by Tyrone
Milling or anybody else?
A . I guess we don't have anything

in writing that says they were the

owners, but obviously they were ---
well, they were part owners.
Q. So you don't have anything

that would say David Hershey owned
Tyco Trucking?.

A. No.

Q. ' And you don't have anything
that says he even owned a part of

Tyco Trucking,; do you?

A. No.

Q. And the same for Bud Boom?
A That's rightv

Q. And as far as operated, you

did know that you were dealing with
David Hershey to get this up and
running so that he had some hand 1in
operating it?

A. Right.

Q. Beyond that knowledge, do you
have any other knowledge as to how

this was going to be operated and who

Sargent’s Court Reporting Service, Inc.
(814) 536-8908
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conducted on the phone.

Q Do you recognize this as the articles of
incorporation of Tyco Trucking, Inc.?

A Yes.

Q And would you agree with me that they were
filed with the Department of State on July 7th, 1999?

A Yes.

Q And would you agree with me that you signed
these articles of incorporation June 25th, 19997

A Yes.

Q And Bud Boom also signed them on or about
that same date?

A Yes.

Q I want to show you a paper called corporate

minutes for Tyco Trucking, Inc., 1998. Do you see that?

A Yes.
Q when was that paper typed and who typed it?
A That was typed -- those were handwritten

notes that Mr. Stover's secretaries typed up.

Q . when did Mr. Stover's secretary type this
up? On or about the time these responses Were prepared?

A Yes, I think so.

Q And did you deliver to Mr. Stover
handwritten notes? | |

A Yes.

SCHREIBER REPORTING SERVICE

TR
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A I guess not necessarily, 1 guess you could
say I -- if you're in your own business, when are you
working and when are you not? I don't know quite how to
answer your question. Can you rephrase. that again?

Q Could you read it back?

(Question read.)

A Yes, technically I was on the payroll, but
also was serving as a consultant as an officer to Tyco
Trucking, Inc. at the same time, too.

BY MR. MASON:

Q But Tyco Trucking, Inc. was owned by the
same shareholders as Tyrone Milling, Inc., correct?

A No, Tyco Trucking, Inc. was owned by Tyron
Milling, Inc., that was the only shareholder of Tyco

Trucking, Inc. -

e

Q Okay. And did the pboard of directors of
Tyrone Milling, Inc. authorize its employee, you, 1o act on
behalf of Tyco Trucking, Inc.?

A Yes.

Q And you weren't --

A what was that question again?

Q Could you read it back?

(Question read.)
A No, the boérd of directors of Tyco Trucking,

Inc. authorized me to help make decisions for Tyco

SCHREIBER REPORTING SERVICE




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

J.J.POWELL, INC,,
Plaintiff

V. : No. 01-267-CD

TYRONE MILLING, INC., t/d/b/a

TYCO TRUCKING; DAVID HERSHEY,

An individual; BUD BOOM, an

Individual, and DAVID HERSHEY and

BUD BOOM, individually and

as partners t/d/b/a TYCO TRUCKING,

An unincorporated business association; and :

TYCO TRUCKING, INC., :
Defendants

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing document has been served
this _J day of December, 2003 upon counsel for the Plaintiff by First Class Mail, postage
prepaid, at the following address:

David C. Mason, Esq.
P.O. Box 28
Philipsburg, PA 16866

STOVER, McGLAUGHLIN, GERACE,
WEYANDT & McCORMICK, P.C.

M, Atk

Marsha K. Walker, Secretary
To Jeffrey W. Stover, Esq.
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL ACTION - LAW

J.J. POWELL, INC,,
Plaintiff

V. : No. 01-267-CD

TYRONE MILLING, INC,, t/d/b/a

TYCO TRUCKING, INC.; DAVID

HERSHEY, an individual; BUD-

BOOM, an individual, and DAVID

HERSHEY and BUD BOOM,

individually and as partners t/d/b/a TYCO

TRUCKING, an unincorporated business  :

association; and TYCO TRUCKING, INC,, :
Defendant :

PRAECIPE TO FILE DEPOSITION TRANSCRIPTS

TO THE PROTHONOTARY OF THE SAID COURT:

Kindly file of record in the above-captioned matter the notarized transcripts of the

depositions of Keith Powell, dated September 30, 2003, and Fred Rougeux, dated September 30,

2003.

Dated December 12, 2003

Last Saved - 0/0/0000 0:00 AM

Stover, McGléughlin, Gerace, Weyandt &
McCormick, P.C.

BY: M

/ v / effrey W’ Stover

Attorney for Defendants

FILED

DEC 122003
(o] 1Y
\LiﬁamyA‘{Shaw
Prothonotary/Clerk of Courts

3 Cennr 1o My,
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY

J. J. POWELL, INC.,
Plaintiff -
VS.

TYRONE MILLING, INC., t/d/b/a
TYCO TRUCKING; DAVID HERSHEY
an individual; BUD BOOM, an
individual, and DAVID HERSHEY and
BUD BOOM, individually and

as partners t/d/b/a TYCO TRUCKING,
an unincorporated business
association; and TYCO TRUCKING
INC.

) | Defendants =

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

CIVIL ACTION - LAW

No. 01-267-CD

TYPE OF PLEADING: PLAINTIFF’S
REPLY TO DEFENDANT DAVID
HERSHEY’S MOTION FOR SUMMARY
JUDGMENT -

FILED ON BEHALF OF: PLAINTIFF

COUNSEL OF RECORD FOR
THIS PARTY:

David C. Mason, Esquire
MASON LAW OFFICE
409 North Front Street
P.O. Box 28

Philipsburg, PA 16866
814-342-2240

1. No. 39180 | FI LE D

- DEC 122003

William A. Shaw
Prothonotary/Clerk of Courts -
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- as partners t/d/b/a TYCO TRUCKING,

CINTHE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY .

CIVIL ACTION - LAW

¥

J. J. POWELL, INC., No. 01-267-CD

: Plaintiff
VS.

TYRONE MILLING, INC., t/d/b/a
TYCO TRUCKING; DAVID HERSHEY,
an individual; BUD BOOM, an
individual, and DAVID HERSHEY and
BUD BOOM, individually and

an unincorporated business
association; and TYCO TRUCKING,
INC. ‘

% * ¥ * * * * * * * * * * * * * * *

Defendants

PLAINTIFF'S REPLY TO DEFENDANT DAVID HERSHEY’S MOTION'
FOR SUMMARY JUDGMENT

AND NOW, comes the Plaintiff, J. J. POWELL, INVC., by and through its attorney,
DAVID C. MASON, ESQUIRE, and files the following Reply to the Defendant David
Hershey's Motion for Summary Judgment:

1. Plaintiff’s First Amended Complaint alleges that Defendants DAVID HERSHEY -
and BUD BOOM operated TYCO TRUCKING as an unincorporated business association.

2. Defendant DAVID HERSHEY has failed to establish that he is entitled to

summary judgmentin his favor with regard to his liability for the debt of TYCO TRUCKING,

an unincorporated business association, in that:



- a. Ata depositioh DAVID HERSHEY testified that TYCO TRUCKING was
started after he and BUD BOOM were approached by Scott Wagner, in November, 1998.
Deposition of David Hershey, NT page 16 line 23 through page 17 Iihe 12). ’
b. .A corporation by the name of TYCO TRUCKING, INC., was not created
until the filing of the Articles of Incorporation on or about July 7, 1999, some eight (8)
months after the establishment of the credit account.

c. The deposition of DAVID HERSHEY clearly establishes that he and BUD

BOOM operated TYCO TRUCKING from the premises of Tyrone Milling, Inc. and a’
| genuine issue of material fact exists as to the ownership of this unincorporated business
association known as TYCO TRUCKING. |

d. The checking accouﬁt used by DAVID HERSHEY for the payment to J.
J. Powell, Inc. on the fuel card system account identified TYCO TRUCKING as the drawer
of the checks, and no corporate designation or other identifier was used to indicate that
TYCO TRUCKING was a corporation.

‘e. After the creation of the credit account with Plaintiff in November 1 998 for
 TYCO TRUCKING, an unincorporated business association, and follbwing the filing of the
articles of inCorporation of TYCO TRUCKING, INC., in Jully, 1999, noone on behalf of the
new}corporation, or on behalf of Messrs. Hershey and Boom, or on behalf of TYRONE

MILLING, INC. notified the Plaintiff of a change in the credit account.

]



WHEREFORE, Piaintiff prays your Honorable Court for the entry of an Order

dismissing Defendant David Hershey’s Motion for Summar‘y Judgment.

CAOffice\POWELL\TYCO TRUCKING\reply.hershey.wpd/klb

MASQN LAW OFFICE
[7 V- ——

Dwson Esquire

Attorney for Plaintiff
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY

CIVIL ACTION - LAW

J. J. POWELL, INC,, No. 01-267-CD

Plaintiff
VS.

TYRONE MILLING, INC., t/d/b/a
TYCO TRUCKING; DAVID HERSHEY,
an individual; BUD BOOM, an ,
individual, and DAVID HERSHEY and
BUD BOOM, individually and .
as partners t/d/b/a TYCO TRUCKING,
an unincorporated business ,
association; and TYCO TRUCKING,
INC. . : ,
: TYPE OF PLEADING: PLAINTIFF'S

* * *  *  * * * 0% * . % * 3(-"(' *  * * % F  F  * Kk ok  k  F * * ¥ * * * * % *

Defendants REPLY TO DEFENDANT BUD BOOM'S
MOTION FOR SUMMERY JUDGMENT
. / - FILED ON BEHALF OF: PLAINTIFF
COUNSEL OF RECORD FOR
© THIS PARTY:
" David C. Mason, Esquire
MASON LAW OFFICE
409 North Front Street
P.O. Box 28
Philipsburg, PA 16866
: 814-342-2240 ‘ . ‘
o [.D. No. 39180 - _
| DEC 12 2003
William A. Shaw

Prothonotary/Clerk of Courts - -
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY
CIVIL ACTION - LAW

J. J. POWELL, INC., No. 01-267-CD

Plaintiff
VS.

TYRONE MILLING, INC., t/d/b/a *
TYCO TRUCKING; DAVID HERSHEY, *
an individual; BUD BOOM, an *
individual, and DAVID HERSHEY and *
BUD BOOM, individually and *
as partners t/d/b/a TYCO TRUCKING, *
an unincorporated business *
association; and TYCO TRUCKING, *
INC. : *

Defendants

PLAINTIFF’S REPLY TO DEFENDANT BUD BOOM'S MOTION
FOR SUMMARY JUDGMENT

AND NOW, comes the Plaintiff, J. J. POWELL, INC., by and through its attorney,
DAVID C. MASON, ESQUIRE, and files the following Reply to the Defendant Bud Boom's
Motion for Summary Judgment: ’ | |

1. Plaintiff's First Amended Complaipt alleges that Defendants DAVID HERSHEY'
and BUD BOOM operated TYCO TRUCKING as an unincorpbrated business association.

2.~-A genuiné iésue of material fact exists with regard to the ownership of TYCO
TRUCKING, an unincorporated business association, in that: |

a. DAVID HERSHEY téstified that TYCO TRUCKING was started after he
and BUD BOOM were approached by Scott Wagner. NT page 16 line 23 through page

17 line 12.



£y

b. TYCO TRUCKING, INC., was not created until the filing of the Articles of
In(;orporafion,- on or aoout July 7, 1999,_ some eight (8) months after the establishment of
the credit account.

c. The deposition of DAVID HERSHEY clearly establishes that he and BUD
BOOM operated TYCO TRUCKING from the premises of Tyrone Milling, Inc. and a
genuine issue of material fact exists as to the ownership of this unlnoorporated business

association known as TYCO TRUCKING. -

d. The checking account used by DAVID HERSHEY for the payment to J.

J. Powell, Inc. on the fuel card system account identified TYCO TRUCKING as the drawer

of the checks, and no corporate designation or other identifier was u_sed to indicate that
TYCO TRUCKING was a corporation.
e. After the creation of the credit account with Plaintiff in November 1998 for
TYCO TRUCKING, an unincorpofated business association, end following the filing of the
articles of incorporation of TYCO TRUCKING, INC., in July, 1999, noone on behalf of the
new corporation, or ‘on behalf of Messrs. Hershey end Boom, or on behalf of TYRONE
MILLING, INC. notified the Plaintiff of a change in the credit account..
WHEREFORE, Plaintiff prays your Honorable Court for the entry of an Order

dismissing Defendant’s Motion for Summary Judgment.

MASON LAW OFFICE v
Nk e

Davi-C.Mason, Esquire (
Attorney for Plaintiff

+ /

C:\Office\POWELL\TYCO TRUCKING\reply.boom.wpd/kib
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J. J. POWELL, INC.,

| IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA
CIVIL ACTION - LAW
No. 01-267-CD
Plaintiff
Vs.

TYRONE MILLING, INC., t/d/b/a *
TYCO TRUCKING; DAVID HERSHEY, *
an individual; BUD BOOM, an *
individual, and DAVID HERSHEY and *
BUD BOOM, individually and *
as partners t/d/b/a TYCO TRUCKING, *
an unincorporated business *
association; and TYCO TRUCKING, *
INC. *

FILED

DEC 12 2003

William A. Shaw
| Prothonotary/Clerk of Courts
Defendants N | |

AFFIDAVIT OF MICHAEL A. CZAP IN
OPPOSITION TO DEFENDANTS’ MOTIONS FOR
SUMMARY JUDGMENT

COMMONWEALTH OF PENNSYLVANIA
COUNTY OF CENTRE -

Before me, a Notary Public, personally appeared, MICHAEL A. CZAP, who being
duly sworn according to law deposes and states as follows based upon his 6wn
knowledge:

1. That he was the Auto Fueling Administrator for J. J‘. Powell, Inc., plaintiff in the
above-captioned action at thé relevant time of the transéction which serves as the basis
for the plaintiff's Complaint and he makes this Affidavit in Opposition to Motion for

Summary Judgment filed by and on behalf of individual defendants David Hershey and

Bud Boom. C



,‘s‘

2. The facts with regard to the transectie‘r} that is the basis of this action are as

follows: ‘ |

A. that David Hershey requested a credit account with plaintiff in the name .
of “Tyco Trqcking”; |

B. that payment for said credit account hae not been made since Noverﬁber
21, 2000, and that the remaining principal balance on said accoent is $81,882.32;

« C. attached as‘ Exhibits to this affidavit are documents produced by
defendants during Discovery. These documents are true and’correct photocopies of the
originals and this information is based upon the verifications attached to defendants’
responses to the Discovery requests. |

D. Exhibit “A” contains representative copies of the cancelled checks ofﬂ

Tyco Trucking. Attached are check numbers 101,102, and 103; 107, 108, and 109; 1256,

1257, 1258; 1274, 1275 and 1276; 1289 and 1291. Affiant swears and affirms that the

account number, title of the account, and address of the eccounf is unchanged from the

date of the first check, December 10, 1998, #101 through the date of the last check, March
20, 2001, #1291, |
E. Exhibit “B” contains’ representative copies of the bank statements for an

account titled “Tyrone Milling, Inc. - Tyco Trucking”. Attached are copies of account

statements dated December 31, 1998; July 31, 1999; December 31 , 1999; July 31, 2000,

. and December 31, 2000. Affiant swears and affirms that the account number, title of the

account, and address of the account is u'nchanged from the date of the first statement

through the date of the last statement. '



F. Exhibit “C” contains representati"ve copies of invéices to Tyco Trucking:

(1HC&M Aufo Parts dated June 30, 1999;

(2) Tom Shomo Fabricating dafed Auguét 25, 1999;

(3) Hegarty’s Garage dated April 10, 1999;

(4) Fox & James, Inc., dated June 1, 1999;

(5) Hegarty's Garage dated November‘9, 1999;

(6) Allegheny Trucks, Inc., dated September 20, 1999;

(7) C & Am Auto Parts dated September 30‘, 2000;

(8) Fox & James, Inc., dated April 15, 2000.

3. Thereis a Qenuine issue of material fact between the parties to be determined

at trial, among them the following:

(1) The ownership of an unincorporated business association known

)

~as Tyco Trucking.; :

| (2) The defendants are officers and shafeholders of Tyrone Milling,
Inc. Plaintiff's C(;mplaint contends that it extended éredit .to Tyco Trucking, an
unincorporated bu“siness association owned by David Hershey and Bud Boom. The

deposition of David Hershey, the documents attached to this Affidavit, the pleadings and

the requests for Admissions of Fact are evidence of the existence of facts which will

Q {/%
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‘ Vlid-State Banl\ | Page 1 of 1

A Keystone Community

Deposit Statement | _ -—
Yovember 30, 1998 to December 31, 1998 '

||

'lll”l“lll“llllllII'IIIIIIllIII|lIIlHIIlIIII”IIIIII“HII
TYRONE MILLING INC v Number of Statement Enclosures: 8
TYCO TRUCKING . For information regarding this

RR 1 BOX 34A ~ statement, call: 814-684-1010
TYRONE PA 16686-9502 : _

>ersonal Billboard

\ccount Title Tyrone Milling Inc
\ccount Number 3740546019

Beginning Deposits Withdrawals Interest Ending
Balance Nuntber Anmount Number Amount Fees Puid Balance
$27,900.00 0 $0.00 8 $23,685.95 ~ $0.00 $0.00| - $4214.05 |

Amount::Number:.  Date lount, Numbey . D: - Amonnt; Number:
12-15 20,000.00 101 12-17 124 .47 10 12-21 152.10 107
[2-15 978.00 102 12-15 422.19 105 12-23 37.10 108
12-18 443 .94 103 12-15 1,528.15 106
in Asterisk (*) indicates a break in cheék number sequence.
Daily Balances
Date . Amount
12-17 , 4,847.19
12-18 4,403.25




Vl é-State Banl\V’/ | Pags 1 of2

- /\.K:.ystone Community

Deposit Statement _
lune 30, 1999 to July 31, 1999 : R

TYRONE MILLING INC Number of Statement Enclosures: 49
TYCO TRUCKING For information regarding this
RR | BOX 34A statement, call: 814-684-101C

TYRONE PA 16686-9502

2ersonal Billboard

\ccount Title Tyrone Milling Inc
\ccount Number 3740546019

Beginning Deposits Withdrawals Interest ) Ending
Balance ' Number Amount Number Amount Fees Paid Balance
$3,063.08 11 $57,321.12 49 $49,677.83 $0.00 $0.00 $10,706.37

Deposnt Transactions

37-09 5,038.

}7-09 1,523.03 = DEPOSIT

)7-09 9190.98 DEPOSIT

)7-12 2,885.63 ~ DEPOSIT

)7-13 18,000.00 -~  DEPOSIT

)7-19 10,102.79—  DEPOSIT

)7-20 5,040.25- DEPOSIT

)7-20 - 1,964.01— DEPOSIT

)7-22 426129 DEPOSIT

)7-26 2,200.39 — DEPOSIT

)7-29 5,385.64 — DEPOSIT

Checks
: PDate Nt ;j;;'Dat'e" 2 .Amount Number

)7-06 1, 500 00 334 07-08 32.00— 343 07-07 700.00~ 350
J7-06 ’400.00 7 336 07-21 2500 344 07-06 3,000.00 - 3351
)7-06 489.00 337 07-07 659.70 " 345 07-07 2241.00 © 352
)7-06 082.62 / 338 - 07-02 640.00 = 346 07-12 2, :000.00 - 353
J7-13 1,589.78 7 339 07-06 604.83~ 347 07-13 5 2 52.60 - 354
706 35.007 340 07-07 558.69 - 348 07-21 2500 - 355
J7-02 1,461.00 = 342%* 07-06 139.81- 349 07-12 46924 -~ 356

fo Leperist (0 fncdivates o Becot i oo Rpamber sequence.



M”’is*[ate Banl\VV

~ A Kfystonc Community

Customer: Tyrone Milling Inc
- Primary Account Number: 3740546019

Page 2 of 2

Checks

Jate. S AMOURL umuer- o Date Amount. Number. Date. Amount - Number -
07-14 651.80 357 07-19 146100 ~ 367 07-23 652,09 = 378
07-14 622.77— 358 07-23 1,060.82~ 368 07-26 ‘137.1 1— 379
07-12 61928~ 359 07-23 25.00- 369 07-28 620.70 — 380
07-14 330.85 — 360 07-20 2,000.00 - 370 07-27 511.23- 381
07-12 1,200.00— 361 07-19 3,200.00 -~ 371 07-27 2,000.00 - 382
07-19 597.83- 362 07-20 1,875.56 - 372 07-26 2,500.00 — 383
07-19 429.48 - 363 07-30 7507 373 07-27 1.5649.90 — 384
07-19 552.75- 364 07-28 93244~ 374 07-29 "588.67~ 386*
07-20 562.837 365 07-27 285.00 =  376*

07-20 56422~ 366 07-27 633.713— 377
An Asterisk (*) indicates a break in check number sequence.

ate ot ite - “Amount
06 30 3,063.08 07-13 6,855.28 07-26 12,649.90
07-02 962.08 07-14 5,049.86 07-27 7.570.04
07-06 -6,189.18 07-19 8,911.59 07-28 6,016.90
07-07 -10,348.57 - 07-20 10,913.24 0729 10,713.87
07-08 -10,380.57 07-21 10,863.24 07-30 10,706.37
07-09 -2,899.45 07-22 15,124.53
07-12 -4,302.34 07-23 13,386.62

SR A 7007
s R
L/, 12




ancia

rosit Statement
ember 30, 1999 to December 31, 1999

Illl”l"lll"lllllllI|l"'lIIII'I‘I”IllllIl'll”ll'Il"llllI
TYRONE MILLING INC

TYCO TRUCKING

RR 1 BOX 34A

TYRONE PA 16686-9502

'sdna_l Billboard

Page 1 0f2

Number of Statement Enclosures: 59
For information regarding this
statement, call: 814-684-1010

ount Title Tyrone Milling Inc
ount Number 3740546019

Beginning Deposits Withdrawals Interest . nding
Balance Number Amount Number Amount Fees Paid K alance
$6,628.04 17 $58,168.77 39 “$56,912.10{ : $0.00 $0.00 $7.884.71
I
1l

22 .

06 .

13 409193 DEPOSIT
13 234751~  DEPOSIT
13 100590  DEPOSII
14 780464~  DEPOSIT
17 411250 - DEPOSIT
17 65057  DEPOSIT
20 72162~  DEPOSII
21 3,64953 DEPOSIT
71 1:97833 DEPOSIT
21 990.57 DEPOSIT
34 282185~  DEPOSIT
57 476698 DEPOSIT
30 3:697.06 EPOSIT
30 340713 DEPOSIT
30 2.066.46 DEPOSIT

i ‘Date.
06 350.00 589 12-07

Checks
: 1ount: Number -
77741 © 5944




5 FOR INQUIRIES CALL:

TYRONE

UNT.

(814) €84-1010

BUSINESS CHECKING I

00 9 04434M M 021

:OUK

UhB

3740546019

12/01/00 - 12/31/00

‘

TYRONE MILLING INC
TYCO TRUCKING

RR 1 BOX 34A

TYRONE PA 16686-9502

BEGINNING BALANCE

$1,669.91

'9,877.62

i%,877.43

780.00

$5,890.10

_ DEPOSITS

DATE TRANSACTION DESCRIPTION & CREDITS g{ DEBITS BALANCE

12/01  BEGINNING BALANCE §1,669.91

12/01  CHECK NUMBER 12477 $25.00 11,644.91

12/04  CHECK NUMBER 1283 — . 187,11 "1,457.80

12/05  CHECK NUMBER 1287— 1,461.00

12/05 CHECK NUMBER 1284~ 651.40

12/05  CHECK NUMBER 1286~ 601.74 € 1,256.34)

12/06  CHECK NUMBER 1285 263.77 (.1,510.11)

12/07 ° CHECK NUMBER 1282~ 627.29 ¢ 2,137.40)

12/08  SERVICE CHARGE 780.00 ¢ 2,917.40)

12/11  DEPOSIT ~$3,882.40

12/11 DEPOSIT T 2,679.53 3,444.53.

12/18  DEPOSIT 1,553.54

12/18  DEPOSIT 1,067.23 6,065.30

12/19  CHECK NUMBER 1289 478.96 5,586.34

12/21  CHECK NUMBER 1288 591.16 ' 4,995.18

12/26  DEPOSIT 894.92 5,890.10
NUMBER OF DEPOSITS/CHECKS PAID- 5 9

CHECK NO.

ERANCENCA o}

MANUFACTURERS AND TRADERS TRUST COMPANY
1002 NORTH 7TH STREET HARRISBURG, PA 17102

CHECK NO. DATE AMOUNT DATE AMOUNT CHECH NO. DATE AMOUNT
1247 12/01 25.00 1284 12/05 651.40 287 12705 1,461.00
1282% 12/07 627.29 1285 1l2/06 253.77 288 l2/21 591.16
1283 12/04 187.11 1286 12/05 601.74 289 12/19 478.96

¥ - GAP IN CHECK éEOUENCE
R - CHECK RETURNED
PAGE 1 0F 1
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c & n OTOTEMENT 1y,

Route 220, R.D. 4, Box 139
Tyrone, FA 16686 |
(814)0684~3416
«; ACCT # BILLTO - R PAGE
13401 TYCO TRUCKING 1
' R.D. 1 BOX 34A
M # TYRONE, FA
O
16648~

_:NQDQ HAS THE PARTS SUMMER HEAT DtSTRDYS BATTERY AND EXCT.
i DATE TYPE |  REFERENCE - AMOUNT
05728799 FREV Palance 0. 00
6/18/99 [Inv 45123 115, 47
Jﬂ6/19/99 Inv 43209 88.93
0B/21/99 [Inv 45851 43, 79
A6/21/99 [Iny 45273 17.00
AOB/81/99 |Iny 432783 14,28
HE/26/99 Inv 45676 185,62
TH0B/26/99 |Inwv 45689 =1.99
_ﬁ6/89/99 Inv 45806 Z1.55

'CURRENT: PA&TDUanDAYS ..PAST'DUE 60 DAYS. .| PAST DUE 90 DAYS

447,63 0. 00 0. 00 0. 00

DATE 0B/ 30/1999

STOREVDOOE340

TERME INANCE CHG

C & M AUTO FARTS,
Route 220,
Tyrone,
(B14)684-3416

FA 16686

R.D. 4,

INC.
Box 139

447.63

447.63

"TOTAL NOW:DUE

447,63

06/3

10/1999

SHOW AMOUNT pAID ~ ————>

R e et

k..



- ToM SHOMO FABRICATING ™ "
| 114 R]dge Road | ~ Shop (814) 687-4560
Fallentimber, PA 16639 Res. (814) 687-3360
Tor T co Trucking . ﬂuq st 25 1999
RN Rox 34/ . I—- Date
Lt PA ekt fo:‘etj.x:r;;iidli.::ﬁiieesrval?ferc ggr?:\}s
| e -
DaeoTService T Description ) Units Arount
23 hrs @ %30 OO/ hr -Douhledl 3L490.00
fcame._cail modi € iedl bed |
installed bed, installed shute
i tailgate
Materials:
Alumipuw bed rails and rubber 575 00
Frame cails | SO0 60
- %' v 2 10 - aluminum §lat _Ys O0
|- My s 1D 9 G4 aluminiam olatie. 52.00
- Y 107, 449" aluwm i olutl Y6, 00
|- 45" %27 pin ‘-15_0'06
- Ay g bushmg | 10,00
| B" qu eHmw for ex hCiu‘){' 53 00
| SOHe . 04
‘/pa\; ment made %-9-99 k™ 0414 i e 50 90
- ~ [¥334.09
[ Do casag
\_ | ck®ouy7 *334L00 )
———— Thank youl
YWéappreciate your business
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S Koo PA 16601 7426160 Adcress LRL
- Wholesale Batteries - ,

©39 - Truck Repairs -

= Custom Exhaust Systems -

Name of Part Amount || Year& / AT A
)t Make of Car | ~

License# | X (¥ — /%

Mileage

Mechanic | R
When

Promised N e - o

— TR 2 : . -

Order # N e O
Motor # i

Serial #

ESTIMATES ARE FOR LABOR ONLY
1.5% INTEREST CHARGE AFTER 5TH
OF EACH MONTH
| HEREBY AUTHORIZE THE ABOVE REPAIR WORK TO BE DONE ALONG WITH Labor .
NECESSARY MATERIALS. YOU AND YOUR EMPLOYEES MAY OPERATE ABOVE D oppe L
VEHICLE FOR PURPOSES OF TESTING, INSPECTION OR DELIVERY AT MY RISK. —
AN EXPRESS MECHANIC'S LIEN IS ACKNOWLEDGED ON ABOVE VEHICLE TO Parts
Accessories - Tires & Tubes SECURE THE AMOUNT OF REPAIRS THERETO.
_ Access.
It is understood that this company assumes no responsibility for loss or damage
by theft or fire.
Tax
- a2 \v\, S, e,
f Customer Endorsement —\mw v ¢ 77 . .—..Oﬂm— U e ..\‘ =



froNiE MILLING
/7;c0 TRUCKING

gD 1 BOX 34A
TYRONE, PA 16686

service apvison RON SHEPPARD

DUPLICATE 1 PAGE 1

Fox>

James

337 Oid Rt. 22
Ouncansvilie, PA 16635
814.695.3175  Fox 814.595;

Inc.

9475

e men " | DATE READY STOCK NO, | VEHICLE IDENTIRICATION CUST. n0, TAB NG P.0. NO. vVOCE INVOIZE NO.
D3MAYQO |[01JUNC2 | NFS5163 {1FUYSDYBSVL795985 517¢- -1 01JUN99 4334
TINE IN TIME READY | YEAR MAKE & MODEL TELEPHONE N, Cooh e DEL MR PREFERED sA
1997 FREIGHTLINER MCONV|814-684-3400 48.00]| 28JUL97 31 32
MILEAGE IN | MILEAGE OLIT LICENSE NO. '
271545| 271545 AB79484
A REPAIR FOR HARD STARTING ) ' ‘ Main Office
888 GENERAbzm .- ,1‘60 ool 360 o P.O. Box 607  Latrobe, PA 15650
R . UG
1 PHM/1-2145 END 0.16 0.1 E 800-922-2309
1 FG/LF3000 514C3 63.05  25.30 25.30 Fax 724-539-2980
1 DN/P535717 ELEMENT 135.62 70.28 70.28 —— )
1 GE/H9421 LAMP 16.13  13.42 3.42 D T T
1 GRO/02681 LENS, GLASS 6.04 2.80 2.80 QIEQEIEEIHEE
LUBE 44 QTS OIL
Cp 65.56 65.56
CHANGED OIL AND FILTERS,REPLACED AIR '
FILTER,REP AIRED LIGHTS,TIGHTENED COOLANT
LINES, CLEANED BA  TTERY CONNECTIOCNS
R REPAIR LEFT 3IDE POWER WINDOW CONTROL -
CAUSE: WIRING CORRODED OFF INSIDE KICK PANEL )
654-0025B DOOR WINDOW REGULATOR, ELEC OR MERCEDES-BENZ TRUCKS
MANUAL, R/R f)/
208 WFRT . S mo)
2 PHM/1-2324 END { X p/ (H/C)
1 KOS/05079040 MODULE ( X (H/C)
£56-0000T REPAIR DOCR WIRING‘.\ M\
_ 206 WFRT \ : (N/C)
FC: B : AV v ‘.
PART#: KOS/05079040 J \ ] CATERPILLAR
- ' | DESCRIPTION TOTALS
LABOR AMOUNT STATEMENT OF DISCLAIMER
i PARTS AMOUNT The factory wavranty'constilues ofl of the
! GAS,0IL, LUBE warranties with respect to the sale of this
: SUBLET AMOUNT i;.em/it'ems. Fox & James Inc. hereby expressly
; isclaims all warranties, either express or implied,
g : MISC. CHARGES i'rju:ludin? any im;:.ﬁedl watranty of Fr:'nr.»rcé':a‘l?tabilit\; or
JW E TOTAL CHARGES r:;?tiser ac;sumz,s nor au:’ho?izes”a 1\7:3thar E;Jne‘ressonn:c;
L assume f.or‘it any liability in connection with the
Bm I SALES TAX - sale of this item/items.
Saves a Truckioad : PLEASE PAY CUSTOMER SIGNATURE
THIS AMOUNT X j

Rockwall

EdEatom

Drive Axle Parts

1 Fuller

Transmission Parts

CREDIT TERMS
NET DUE 30 DAYS DATE OF IN

VOICE

mmm

FTTLE COPY




TRUGK Iy

RR.#7 ® mox 2 :w = Route NNo Address “ R 1D 7 436y 3477

City _7t7onE

- State/ZF Zip_LLL

ﬂlw ~

e S

Altoona, PA :um.o._

\im.\@.

742-8162 Phone
— Wholesale Batteries — Truck Repairs — Custom Exhaust Systems —
Name of Part Amount Year & \\\ 2
Make of Car \ \
License # \mv \U,._ /O Lo PRE e
Mileage | Z 2% 140 AR
Mechanic
When ) L e AL B : o s
Promised g L€ & ki
Order # \; ; ! e . .
Motor # i F e s AL
‘Serial # . ¢ bt s Fomad oo et s
Left or Right Front Brakes
Left or Right Rear Brakes
Tires
Sticker
e £ YR A TR P R e \émwu&uk»-j., =
ESTIMATES ARE FOR LABOR ONLY
1.5% INTEREST CHARGE AFTER 5TH
Y OF EACH MONTH
/49 7/
‘ Labor it i
i HEREBY AUTHORIZE THE ABOVE REPAIR WORK TO BE DONE ALONG WITH
NECESSARY MATERIALS. YOU AND YOUR EMPLOYEES MAY OPERATE ABOVE Parts Fer .
~Accessories VEHICLE FOR PURPOSES OF TESTING, INSPECTION OR DELIVERY AT MY RISK. Accessories |
AN EXPRESS MECHANIC'S LIEN IS ACKNOWLEDGED ON ABOVE VEHICLE TO
SECURE THE AMOUNT OF REPAIRS THERETO. Sub Total \ g
- It is understood that this ooBum:< assumes no responsibility for loss or Tax .
eb . -
damage by theft or fire. ol TaxiD# | 2oy
. TOTAL

Customer Endorsement




| p PARERRI WX
- ALLEGHENY TRUCKS, INC,
49A GREENWOOD ROAD « PO. BOX 2026 » ALTOONA, PA 16603 "\fl{/gli‘:zr:g/ 1999 01: ‘;)'/I\gEM
(814) 944-3505 o 1-800-252-3884 « FAX (814) 946-3257 11472630037 N
CUSTOMER NO. BRANCH
81625 1’
TYCO TRUCKING : TYCO TRUCKING
SOLD SHIP ;
TO . _ TO
RR1 BOX 304A ' RR1 BOX 3044 .
TYRONE PA 16686 TYRONE PA 16680
CUSTOMERP.O. R/S ORDER NO. i
972598 (814) G84-3400 Ta  000/00 000
| PRICE/PER I EXTENSION
TERMS: (00) NET 10TH OF THE MONTH !
ALT:02/Y/1/<Inv No> -
2 GY 254080027 11R24.5 G159 RECAP $161.660 ‘ 95.00E/" 180.00
2 GY CLliR245 CASING 11RZA4.5 $150.00 90.00EA" 180.00
2 GY 756816314 285/75R24.5 6357 (G) - 342.00E0" § 6@4.00
(2)PTH TaX AT $1.00 EA. H 2.00
, ' (2)SCRAP TIRE DISPOSAL FEE 4 14.00
. REFER T0O DELIVERY SLIP ‘
#49464 DATED 09/18/99. {
!
j
R §
1070.00 EXEMPT P& 0.00 10¢0.00
I
FREIGHT TAXABLE SUB TOTAL TAX STATUS/STATE : SALES TAX




STATEMENT : . é*
C & M AUTO FARTY, INC. ' L

B Route 280, R.D. 4, Box 139 . ;
Tyrone, PA 16686 '. _%
(Bi4)684-3416 b
R A B A NI Nl NS B i A PG 5 e A S WA ARG i S e S e S e 2 b e o e |
“ accT# BILLTO - o PAGE |
{00 | R TR e, o
SM # TYRONE, PR ‘ i
O ;i
16648 .
MFall items at NARA: Starting Fluid, Dry Gas, Antifreez,ect §
[ DATE TYPE | REFERENCE- AMOUNT 5 B L o
L7 TT 7O IRV /TT79 4,72 oo —
MOS8 /12/700 |Inv 71851 3E. 31 _ ;,,//”///
[09/1&/00 [Inv FiE78 28,28 ‘ .
LG9/ 12700 [Iny 71311 7. 56
KOS9 /13700 |inv 71326 1i.12 ‘ _;
109/14/00 [Inv 71449 C0.94 , 3
09 /14/00 |Inv 71458 4. 60 3
He9s1s/00 (Iny 714982 7.31 P
ne/iq/uu Inv 71494 11.87 ) e
H093/15/00 [Inv 71496 8.70 . 1
09/15/00 |Inv 71511 . E.30 t
0%/715/00 |Iny 71516 0.38 Cr | L
0W9/16/00 |Inv | 7158 52.95 1
109/16/00 |Inv 71559 28.83 ‘ 19
09716700 |Inv 71567 8.61 ' e
{09/16/00 {Inv 71568 55. 98 o
v 09 /18700 |Iny 71600 45.59 Cr
CH09/718/00 |Inv 7i624 47.68
109/19/00 |Inv 71678 30. 84
CA09/19/00 {Inv 71688 23.98
H09/83/00 (Iny 71850 11.65
09/E3/00 (Iny 71893 T E6.67
109/ 23700 [Inv 71897 6.31
Q9725700 |Iny 71946 18,47
O9/25/00 |Iny 71947 .47
UY/EE/00 [Inv 71981 104,11
Q9/26/00 |Inv 71984 10. 80
09/E6/00 [Iny 7E021 26,15
09730700 |Inv TE256 17.41
0% /30/00 |Iny 72267 2. 54 Cr
CURRENT PAST DUE 30.DAYS - | 'PAST DUE 60 DAYS . [~ PAST DUE 90 DAYS
978.32 Q. 00 0. 00 0. 00
! 09/30/2000 The 978. 3&
| Termd” INANCE  CHG3
ybﬁéﬁ0006u40 978. &

D C & M AUTO PARTS, INC.
Route 220, R.D. 4, Box 139
Tyrone, FAR 16686
(814)684~-3416

"TOTAL NOW’DUE?|

ACCT# | “BILLTO"
3401 | TYCO TRUCKING

CLOSING DATE 09 /30/2000




TYRONE MILLING
TYCO TRUCKIHG

RD 1 BOX. 342 .
TYRONE, PA 76688

service apvisor ROM SHEPPARD

PAGE 1

FOX@

James n«.,.

3370HR| a2
uncunsvitle, PA 10638
8!417959175 Fux 3146454

REPARORDER [ paTE READY STGCK NO. VEHICLE IDERTIFICATION CUST. NO. TAG NO. P.0. NO. ot i INVOICE NO.
14APROO |15APRO0 | NF5163 [1FUYSDYR8VL795985 5170 15APRO0O %7045
TIME IN TIME READY | YEAR MAKE & MODEL TELEPHONE NO. a0k harE DELIVERY PHEPARED T sA
97 FREIGHTLINER MCONV C|814-684-3400| 52.00|28JUL97 32 | 32
MILEAGE IN | MILEAGE CuT GCENSENO.
387341 387341 AB79484 i

T, TOPT AUTTS

A ACCESORY DRIVE SEAL LEAKING
‘999 GENERAL

208 CP
3006736 SAL,OIL 0829
3076203 SEAL
3078307-RX DRIVE ACC
3411458 COV GEAR
3069102 GSK,CPR 0419
3069101 GSK,SPT 0559
3067618 GSK,COV 0819
215705 SAL,RNG 0829
3803487 KIT, SEAL:

__l':":" N T SR G G G S

02 RSS/MT-20 CLEANER

"LEAKS EVER YTHING IS OK

01-11424-007 BOLT,ALT

- RIV’E AND FRONT COVER RAN ‘TRUCK FOUND NO

ook FOs¥E

Tha T Uit TETUNIT FOTAL

Main Office .
280.00 78000 P.O. Box 607  Latrobe, PA 16650

. ou. )

16_94 14 .45 14 .45 800-922 2309!
10.28 8.76 8.76 Fax 724-639-2980

547.50 497.75| 497.75
216.47 184.54] 184.54

2.55 2.17 2.17
4.64 3.96 3.96
12.68 10.81 10.81
1.30 1.1 1.11

41.20 35.13 35.13
40.85 32.80 32 80
2.44 1.76} .52

** PRE-INVOICE **

‘BRA AKE

Saves a Truckload

d!&gi'ﬁﬁzﬁﬂgﬁgna,

EdEaton

Drive Axle Parts

- P Euller

Transmission Parts

| DESCRIPTION TOTALS :
___LABOR AMOUNT 780.00F STATEMENT OF DISCLAIMER
PARTS AMOUNT : 793 - OO The factory warranty consmut;:s all ol the ”
GAS, 01, LUBE 0.00| wananties with respect to the sale of irusPH
A item/items. Fox & James Inc. Hesreby expressly b
SUBLET AMOUNT 0 OO disclaims all warranties, either express or implied, i
, MISC. CHARGES 0.00} including any |mpi|et{ wartanty of;\ercgantdbmt\; orf
i fitness for a particular purpose. Féox sames Inc.§:
= TOTAL CHARGES 1 575 z OO neither assumes nor authorizes any, other person tofyd
’ O . OO assume for it any liabllity in conhection with thef’s
! SALES TAX O OO sale of this item/items. :
1 . H d
1 CUSTOMER SIGHATURE : -
i PLEASE PAY . 5 ’J
THIS AMOUNT 1575.00] X , ; t
v |
i
I :

CREDIT TERMS
NET DUE 30 DAYS DATE OF INVOICE

CUSTOMER (COPY
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"IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY

FILED

DEC 152003

William A. Shaw
Prothonotary/Clerk of Courts

CIVIL ACTION - LAW

J. J. POWELL, INC,, No. 01-267-CD

Plaintiff
VS.

TYRONE MILLING, INC., t/d/b/a
TYCO TRUCKING; DAVID HERSHEY,
an individual; ROBERT BOONE, an
individual, and DAVID HERSHEY and
ROBERT BOONE, individually and

as partners t/d/b/a TYCO TRUCKING,
an unincorporated business _
association; and TYCO TRUCKING,
INC.

* ¥ * *  * * * * * * * *  * % % 0 %

Defendants

REQUEST FOR ADMISSIONS
OF FACTAND
ACCOMPANYING INTERROGATORY
DIRECTED BY PLAINTIFF TO
DEFENDANT TYRONE MILLING, INC.

Pursuant to Pa. R.C.P. No. 4014, Plaintiff, J. J. POWELL, INC., by its undersigned
attorney, hereby requests that Defendants make the following admissions within thirty (30)
days after service, for the purposes of this action only and subject to all pertinent
objections as to relevancy which may be interposed at the trial of this case. In addition,

pursuant to Pa. R. C. P. No. 4005, Plaintiff hereby requests that Defendants answer under




oath the following interrogatory. -Responées to these requests and interrogatory are to be

served within thirty (30) days after service upon Plaintiff's attorney.

INSTRUCTIONS .

1. These requests for admissions and acéompanying interrogatory aré directed to
the Defendant, TYRONE MILLING, INC. its officers, employees, agents, servants,
assigns, representatives, pastand present, and unless privilege is claimed, each and every
attorney, past and present, of each and every such individual or entity. As used herein,
“defendant,” “you” and “your” means the Defendant to which these requests foradmissions
and accompanying interrogatory are addressed, TYRONE MILLING, INC., its officers,
employees, agents servants; assigns, representatives, past and present, and each and
every attorney, past and present, of each and every such individual or entity.

2. These requests for admissions and accompanying interrogatory encompass all

information, documents and records that are in the possession, control, or custody of
Defendant or any of its officers, employees, agents, servants, attorneys, and assigns.

3. If any objections are madé to any request for admission or to any accompanying
interrogatory, the reasons therefor shall be stated.

4. If there is any claim of privilege relating to any request to admit, or interrogatory,
you shall set forth fully the basis for the daim of privilege, including the facts upon which
you rely to support the claim of privilege in sufficient detail to permit the court to rule on the
propriety of the privilege.

5. If your response to any request is notan unqualiﬁéd admission, your answer shall
specifically deny the matter or setforth in detail the reasons why you cannot truthfully admit

or deny the matter. ;



O

6. A denial shall falrly meet the substance of the requested admission, and when
good faith requires that you qualify your answer or deny onIy a part of the matter of which

an admission is requested, you should specify so much of it as is true and qualify or deny

" the remainder.

7. You may not give lack of information or knowledge as a reason for failure to admit
ordeny, unless ydu sta!te that you have made reasonable inquiry and that the information
known to you or readAily obtainable by you is insufficient to enable you to admit or deny.

8. These requests for admission and interrogatory are continuous in nature and
must be supplemented promptly if Defendant obtains or learns further or different
information between the date of the response and the time of trial by which Defendant
knows that a previous response was incorrect when made; or though correct when made,
is then no longer true.

9. Unless otherwise indicated, the time period to which these requests for admission
and interrogatory are directed is from on or about NOVEMBER 4,-1998, through the
present.

10; This request seeks the admission of the genuineness of various documents.
In some cases, there are printed number and letter codes that run along the bottom of
particular documents. In other cases, the word “evidence” and other identification marks

may be affixed to the document. Such number, letters and identifying words were affixed

- during the accumulation and copying of the documents for this case and are not be

conS|dered part of the document itself, except for purposes of referencmg the document.
The request does not seek defendant's admission regarding the accuracy and

genuineness of those numbers-and letters, but only of the document on which those



O

numbers and letters have been placed.

DEFINITIONS
1. All verbs are intended to include all tenses.
2. References to the singular are intended to include the plural and vice versa.
3. “Any” as well as “all” shall be construed to mean “each and every.”

- 4.“And” as well as “or” shall be conétrued disjunctively as well as conjunctively, as |
necessary, in order to bring within the scope of these requeéts all information that might
otherwise be construed to be outside their scope. |

5. “Refer to” or “relate to;’ means constituting, deﬁ.ning, describing, discussing,
involving, concerning, containing, embodying, reflecting, identifying, stating, analyzing,
mentioning, responding to, referring to, dealing with, commenting upon, or in any way

pertaining to.

REQUEST FOR ADMISSIONS OF FACT

1. That Tyrone Milling, Inc. is a business corporation with its mailing address atR.D.
#1, Box 34A, Tyrone, PA 16686.

2. That Tyco Trﬁcking, Inc. is a business corporation with its mailing address at

R.D. #1, Box 34A, Tyrone, PA 16686.

3. That Tyco Trucking, Inc. was incorporated after the establishment by David
Hershey of the credit account with the Plaintiff, and after charges to said credit account

were incurred.



O

4. Thatthe only customer of Tyco Trucking, Inc. during the relevant time period was
Tyrone Milling, Inc. |

5. That the customer for whom Tyco Trucking, performed more than one-half of its
services was Tyrone Milling, Inc.

6. That Tyrone Milling, Inc. did not pay Tyco Trucking, Inc. for services Tyco
Trucking, Inc. performed for Tyrone Milling, Inc.

7. That Tyrone Milling, Inc. paid the expenses of operating Tyco Trucking, Inc.

8. Thatthefees and costs of incorporating Tyco Trucking, Inc. were paid by Tyrone
Milling, Inc.

9. That David Hershey used an office and telephone of Tyrone Milling, Inc. to
contact PIaihtiff on .or about November 4, 1998, to request the establishment of an account
in the name of Tyco Trucking.

10. That David Hershey conducted the affairs of Tyco Trucking, Inc. from the same
offices that he used to conduct the affairs of Tyrone Milling, Inc.

11. That no employee or officer on behalf Tyco Trucking, Inc. advised Plaintiff that
Plaintiff's invoices addressed to Tyco Trucking should be addressed to Tyco Trucking, Inc.

12. That Tyco Trucking, Inc. assets were purchased with loans on which Tyrone
Trucking, Inc. was a surety or guarantor.

13. That Tyco Trucking, Inc. assets were stored on lands owned by Tyrone Milling,
Inc.

| 14 That Tyco Trucking, Inc. assets were maintained and serviced by employees of

Tyrone Milling, Inc.



INTERROGATORY
1. Plaintiff hereby requests that for each request for admission set forth above which

you deny, in whole or parf, state:

a. aII' facts, information and matters, Aincluding relevant dates, times and
places, upon which your denial is based;

b. any statutory, regulatory prbvision(s) or other legal basis upon which your
denial is based;

c. the identity by name, address, phbne number, and employment title of all
persons with infbrmation or matters upon which your denial is based;'

d. a summary of the information or knowledge possessed by each such
person; and

e. the identity and description of all documents that refer or relate to the facts,

information and matters upon which your denial is based.

M Mason

onterd /M%/@w} | }YU{ L‘"
Dl Qecsp? ™ 74 /457‘
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW F | L E D
J.J.POWELL, INC.,

Plaintiff DEC 152003

: . William A. Shaw
V. © No. 01-267-CD Prothonotary/Clerk of Couris

TYRONE MILLING, INC., t/d/b/a

TYCO TRUCKING, INC.,
Defendant

ANSWERS TO REQUESTS FOR ADMISSION

1. Admitted.

2. Admitted.

3. Admitted in part and denied in part. It is admitted that the Articles of
Incorporation were filed after the establishment of the credit account. It is denied that the
corporation was in fact established after the establishment of that account. To the contrary, the
initial meeting of shareholders and the initial meeting of the Board of Directors occurred prior to
the establishment of the account, and the corporation began operating as such prior to the
establishment of the account.

4. Denied. To the contrary, Tyco Trucking, Inc. had numerous customers,
including without limitation Arthur Daniels Midland, Venture Coal Sales, Nimco Shredding,
Davidson Brothers Trucking, New Enterprise, Inc., Lansberry Trucking, GNR Excavating, Inc.,

Tyrone Milling, Inc., and Lafarge Corporation.



5. Denied. To the contrary, the work performed for Tyrone Milling, Inc.
represented only approximately 4% of Tyco Trucking, Inc.’s business.

6. Denied. To the contrary, Defendant Tyco Trucking, Inc. and Defendant Tyrone
Milling, Inc. did account for services performed by Tyco Trucking, Inc., and payments were
actually made between the two corporations.

7. Denied. Other than the initial capitalization, Defendant Tyco Trucking, Inc. paid
its own expenses of operation.

8. Denied. The fees and costs of incorporation were paid by Tyco Trucking, Inc.
per check to Attorney Newlin, a copy of which is attached.

9. Admitted.

10. Denied as stated. It is admitted that Tyco Trucking, Inc. and Tyrone Milling, Inc.
shared the same geographic location. It is further admitted that David Hershey, when conducting
affairs on behalf of Tyco Trucking, Inc., often did so from his offices at R.D. #1, Box 34A,
Tyrone, PA, and that David Hershey, when acting on behalf of Tyrone Milling, Inc., often did so
from the same address.

11. Denied. David Hershey, when he initially established the credit account,
instructed Plaintiff to establish the account for “Tyco Trucking, Inc.” It is admitted that
thereafter, no employee or officer of Tyco Trucking, Inc. advised Plaintiff to change the name on
the account, as Plaintiff initially established it.

12. Denied.

13. Admitted.



14. Denied. Tyco Trucking, Inc. assets were maintained and serviced by employees

of Tyco Trucking, Inc. and by independent contractors hired by Defendant Tyco Trucking, Inc.

Dated: ZZMM A

NOVAK, STOVER & FURST

2 / I

{/W{ Stover, Esquire
122*Easy/High Street

P.O. Box 209
Bellefonte, PA 16823
Attorney for Defendant



Answer to Interrogatory
Defendant hereby incorporates its answer to each respective request for admission,
above. By way of further response, Defendant incorporates the information in the pleadings,
and the information set forth in the answers to interrogatories served on Plaintiff on even date

herewith.

NOVAK, STOVER & FURST

Ul

Stovef, Esquire
1gh Street
P.O B 209

Bellefonte, PA 16823
Attorney for Defendant

Dated: Z/ )7[02



T et e o T G e e

B e B T REDTRT T CRC T WA N0 A s WP T AR I S TP L REE PR SETOE L B LIS WELIE WETTRE TR IS LR 2 JEE R LR AR TR AP B2 SRl SRR L M RS AL e
60-119/313

TYCO TRUCKING
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VERIFICATION

I, David Hershey, verify that the statements made in the
foregoing document are true and correct to the best of my
knowledge, information and belief. I understand that false
statements herein are made subject to the penalties of 18 Pa.C.S.

§49504, relating to unsworn falsifications to authorities.

(TAKA;;ﬂ ,l vki Q/LQJZQZ?/// :
David Hershey” -




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

J.J. POWELL, INC.
Plaintiff

V. : No. 01-267-CD
TYRONE MILLING, INC., t/d/b/a

TYCO TRUCKING, INC.,
Defendant

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the Defendant’s Answers to Requests for
Admissions have been served this {a¥* day of February, 2002 upon counsel for the Plaintiff by
First Class U.S. Mail, Postage Prepaid, at the following address:

David C. Mason, Esq.
P.O. Box 28
Philipsburg, PA 16866

NOVAK, STOVER & FURST

BY! L
Marsha K. Walker, Secretary
To Jeffrey W. Stover, Esq.
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION

J.J.POWELL, INC.
-vs- ‘ : No. 01 -267-CD
TYRONE MILLING, INC., t/d/b/a
TYCO TRUCKING, INC.; DAVID :
HERSHEY, an individual; BUD BOOM, an :
individual, and DAVID HERSHEY and
BUD BOOM, individually and as partners
t/d/b/a TYCO TRUCKING, an
unincorporated business association; and
TYCO TRUCKING, INC.
ORDER
NOW, this 16™ day of December, 2003, this matter coming before the Court on
Motions for Summary Judgment filed on behalf of Defendant David Hershey and Defendant

Bud Boom, it is the ORDER of this Court that said Motions be and are hereby dismissed

without prejudice to Defendants raising the issues at the c,gnclu jon of Plaintiff’s case in chief.
By the Cou/rt, /)

Pg%ﬁ[mge V

FILED

DEC 16 2003

William A. Shaw
Prothonotary
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William 2. Shaw
Prothonotary



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION

J.J.POWELL, INC.
-vs- : No. 01 -267-CD

TYRONE MILLING, INC,, t/d/b/a

TYCO TRUCKING, INC.; DAVID :
HERSHEY, an individual; BUD BOOM, an :
individual, and DAVID HERSHEY and
BUD BOOM, individually and as partners
t/d/b/a TYCO TRUCKING, an
unincorporated business association; and
TYCO TRUCKING, INC.

ORDER
NOW, this 16" day of December, 2003, this matter coming before the Court on
Plaintiff’s Motion for Partial Summary Judgment, it is the ORDER of this Court that said
Motion be and is hereby dismissed without prejudice to Plaintiff raising the issues again at the
conclusion of its case in chief. 7

I
/‘

By the Cot

//%\

nt udge

FILED

DEC 1 6 2003

William A. Shaw
Prothonotary
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Williz+ . Shaw
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

J.J. POWELL, INC.
VS. : NO. 01-267-CD
TYRONE MILLING, INC., t/d/b/a
TYCO TRUCKING, DAVID HERSHEY, an:
individual, BUD BLOOM, an indi-
vidual, and DAVID HERSHEY and

BUD BLOOM, individually as part-:
ners t/d/b/a TYCO TRUCKING, an : F”_ED

unincorporated business associ-
ation; and TYCO TRUCKING, INC.

DEC 2 32003

William A. Shaw
ORDER _ Prothonctary/Clerk of Courts

NOW, this 22nd day of December, 2003, this being the
day and date set for trial in the above-captioned matter; upon
agreement of the parties, it is the ORDER of this Court that
judgment shall be entered in favor of the Plaintiff and against
the Corporate Defendants Tyrone Milling, Incorporated, and Tyco
Trucking, Incorporated, in the total amount of Sixty-five
Thousand ($65,000.00) Dollars, to be paid as follows: Twenty
Thousand ($20,000.00) Dollars to be paid to Plaintiff on or
before 4:00 p.m. this date; and the balance of Forty-five
Thousand ($45,000.00) Dollars to be paid by said Defendants on

or before 4:00 p.m. February 29, 2004.

Should any of the above payments fail to be made,

judgment shall be entered in favor of the Plaintiff and against




the Corporate Defendants in the full amount due then and owing,

s

/

BY:IHEC T,
\ ///ﬂ
\//

together with interest and court cost;(/?y
/
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Prothonotary/ClerK of Courts



COURT OF COMMON PLEAS, CLEARFIELD COUNTY
PENNSYLVANIA

CASE NO. 01-267-CD

Date of Jury Selection: August 22, 2003

J. J. Powell, Inc.
VS
Tyrone Milling Inc., t/d/b/a Tyco

Trucking, David Hershey, and individual,

Bud Bloom, an individual, and David

Hershey and Bud Bloom, individually and

as partners t/d/b/a Tyco Trucking, an

unincorporated business association; and

Tveo Truckine. Inc.

Presiding Judge: Honorable John K. Reilly, Jr.
President Judge

Court Reporter: (Jﬁjtfv W

Date of Trial: December 22 & 23, 2003

Date Trial Ended: 2 a A)-Q_ ey

MEMBERS OF THE JURY

I. KENNETH FLICK

2. STEPHEN LUCHUCK

3. MELISSA BAUMAN

4. JACKIE YEBERNETSKY
S. RICHARD WRIGHT

6. HARRY HILL

ALT #1 THOMAS JORDAN

PLAINTIFF’S WITNESSES:

AN S o a

PLAINTIFF’S ATTY: David C. Mason, Esquire |

ADDRESS TO JURY:

JUDGE’S ADDRESS TO JURY:

VERDICT; __ /"

7. DEBRA FOSTER

8. KAY DELLANTONIO

9. RUTH ERRIGO

10. JANICE SHAFFER -TtXts ¢ o
11. RITA SEDOR

12. JOANN KALGREN

ALT #2 MAUREEN JOHNSTON ~# ¢ & t4oe -

"L\Hc-/

DEFENDANT’S WITNESSES:

ShE L=

DEFENDANT’S ATTY: Jeffrey W. Stover,

Esquire g "ij o
: =2 =

LIRS g L Q

ADDRESS TO JURY: .~ ~ " =25
[ 2 —a

JURY OUT: ~ JURYJIN: &
. . et 3 St

. o = DB

DEC 222003
W'ljlham A. Shaw .

FOREPERSON:
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