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POINTS FOR CHARGE

1. Laches 1s s neglect or omission on the part
of one party resulting in prejudicial injury to the rights of
the other,

2, It is the natural effect upon the other party
which gives vitality to an estoppel and where laches 1s prejudicial
to the other party it works an estoppel. , v ‘
Williston on Contracts qggted in Antone vs., New Amsterdam
Casuelty Company, 355 Pa., 134, 140.
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"IN THE COURT OF COMMON PLEAS OF CLEARFIELO COUNTY, PENNSYLVANIA.
THORN'S, INC., A Corporation

Ne. 310 February Term, 1961
CLEARF IELD CONSTRUCTICN
"COMPANY, aCorporation

.

H

VS. H
.

In Assumpsit

MOT ION
‘To William T. Hagerty, Prothonotary,
Sir:
In accordance with Order of Court of August 24, 1961, put

the above entitled case on the trial llist,

BELL, SILBERBLATT A SWOOPE







IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

THORN'S, INC.
V8~ No. 310 Fsbruary Term, 1961

CLEARFIELD CONSTRUCTION COMPANY,
a corporation

*s sa an a8 o3 e

POINTS FOR CHARGE

The Court is requested to charge the jury es follows:
(1).

agresment to furnlsh certain lsbor snd materiasls in the eonstruece

The Plaintiff's claim 1s based on an oral

tion of & number of houses.

(2)s Under the evidence in this case, it is not denied

that the materials and lsbor set out in the statements of the
Plaintiff wers furnished,

idence

thah the Derend:gj pald the
meghe _.:i . nsed. ,na*é:r fumtshed \n. ifetailing
i he Plaintiff's Exiaibit b7 J
Any debtor is entitled to maintain an setion for
‘materials and labor furnished for a pericd of six years after the
:work was dons and the materials furnished, unless the creditoer can -
ishow a payment or release of such obligstion.
| (5).
by the Defendant, headed "Releass of Lién", were only intended by

If the jury finds that the various papers offered

the parties to be a release by the Piaintifr of the right to file
& mechanie's or materlialmants lien sgainst sald properties, the .
jury meay find that the Defendant still owes for labor and equipment{
furnished. :

(6).

obligations were paid or relessed if it is to be exeused of

The Defendant would be obligated to see that all

1llability therefor,




(7)e TUnder 2ll the evidence in the case, your verdict

- [fmust b or the Plaintiff,
Sy,

BELL, SILBERBLATT & SWOOFE
By

o

7/

¥, Cortez Be'i 4
Attorneys [ laintiff
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENN=-
SYLVANIA, No. 310 Pebruary
Term, 1961

THORN'S, INC.
-y S-

CLEARFIELD CONSTRUCTION
COMPANY, a corporation

POINTS FOR CHARGE

BELL, SILBERBLATT & SWOOPE
ATTORNEYS AT LAW
CLEARFIELD TRUST CO. WLDA.
CLEARFIELD, PENNA,

SOMWEROIL FRINTING £0., OLEARFIELD, #4




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNA.
THORN!S, INC., A Corporation
vs. No., 310 February Term, 1961

CLEARFIELD CONSTRUCTION CO.,
A Corporation

In Assumpsit

O 28 06 00 44 e

AMENDED COMPLAINT

The Plaintiff above-named complains of the above-named
Defendant upon a cause of action, the nature and character of
which i{s as follows:

(1). The Plaimiff is a corporation incorporated under the
law of the Commonwealth of Pennsylvania, and its principal office
and place of husiness is 312 East Market Street, Clearfield, Penn=-
sylvania,

(2). That the Defendant is a corporation organized and
existing under the law of the State of Ohioc and is registered to
do business in Pennsylvania. 1Its mailing address is Clearfield,
Pennsylvania, P. O, Box L28.

(3). The Defendant corporation orally employed the Plaintiff
to furnish materials and labor in certain properties in Lawrence
Township, Clearfield County, Pennsylvania,

(1). All contracts for the labor and materials supplied
were entered Into with Kenneth Gearhart of the Plaintiff corpora=
tion and elther William Jordan or Richard Law of the Defendant
corporat ion,

(S). Some of the verbal orders from the Defendant corpora=
tion were received from both William Jordan and Richard Law, both
of whom are officers and employees of the Defendant corporation
and were in charge of the work being done on the various proper-
ties.

(6). That the prices charged fe Defendant for the labor and

materials furnished were fair and the usual sum charged therefor.



(8). The time when the work eas done and the identity of
the house, at which said work was performed, as well as the
prices charged are set out on copies of the invoices for labor
and materials at each house, marked Plaintiff's Exhibit A and
attached to the original Complaint, which are incorporated hereto
by reference,

(9). In each instance, the work and materials were supplied
within a period of thirty (30) days from the time of the original
order for same, fromkither Mr, Jordan or Mr. Law,

(10). That the total amount of the labor and materials
furnished as shown in Plaintiff's Exhibit A total $7,36L.71.

(11). That on or about Decemher 10, 1959, the Plaintiff
furnished to the Defendant, copies of said involices.

(12), In the billing of December 10, 1959, the Plaintiff
allowed the Defendant a discount of 30% which sum was deducted
before the total of $7,368l.71 was arrived at,

(13). In January of 1960, the Plaintiff corporation notified
the Defendant of an error in billing in the amount of $22.49, for
which a credit memorandum was given after the sum of $7,364.71 was
arrived at.

(14). In April of 1960, the Plaintiff allowed the Defendant
an additional credit of $20.00 on each of twety (20) plumbing johs
and of $10.00 in each of twenty~two (22) heating jobs, making
a total credit of $620.00.

(15), The credits referred to in paragraphs thirteen and

fourteen are attached as part of Plaintiffts Exhibit A to the

original Compalint and show a balance due to the Defendant on

these jobs of $6,722.22,




(16), In addition thereto, the Plaintiff corporation had

been employed to install plumbing in a house on a written bid of

$780.00. Said Contract, being identified as Numbher 52616, is in
the possession of the Defendant, and therefore not attached here~
to, as the amount of said charge is not disputed.

(17). Extras were requested to said written contract, for
which the Defendant was charged fair and reasonable sums,

{(18). The total amount of said work and materialswdsg on saldi

written contract and verbal extras, $1,105.50.

(19). On said contract, Defendant made payment of $450,00

in 1959, leaving allance of $655.50, and on which the Defendant i
was given an additional credit of $48.86 and paid $100.00 on |
account, reducing the balance due on said job to $506.684. !

(20)., That said written bid is not attached because the
same 1s not In dispute betwem said parties,

(21). That the total amount owed to the Plaintiff by the '
Defendant $6,722.22 on the verbal orders and $506.6& on the
written bid plus the extras for a total of $7,222.22,

(22). That the Defendant corporation has not, at anytime,
ever claimed to the Plaintiff that the sums charged for either

the labor or materials were not fair or just, nor has the

Defendant ever asserted that there were any credits against said !
sum to which they were entitled to additional credit, I
(23). The Plaintiff requests that judgment be rendered in |

fts favor and against the Defendant for said sum of $7,222.22, |
with interest on the respective items from the date they ware 1

+ furnished to the date of payment, as penalty for delay in payment.

THORN? / INC.




STATE OF PENNSYLVANIA @
$s

..

COUNTY OF CLEARFIELD

Before me, the subscrihed hereto, came Kenneth Gearhart,
who being duly sworn according to law, deposes and says that he
has permnal kn owledge of the facts set out in said Complaint,
and that the facts averred therein are true and correct to the
best of his knowledge and belief when drived from the knowledgeof

others, he verily helleves them to/be true gnd correct.

“\

Sworn and subscribed to
this 2 day of
July, 1961,

7

7

PROTH UG Al Y
My Commission Expires
18t Monday Jan, 1962
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IN THE COURT OF COMMON
PLEAS OF CLEARFIELD COUNTY
PENNSYLVANIA ’

No. 310 Feb, Term, 1961

In Assumpsit

THORN'S, INC., a corpora-
tion

vs.,

CLEARFIELD CONSTRUCTION
CO., a corporation

AMENDED
COMPLAINT

TO THE WITHIN NAMED DEFEND-
ANT:

You are hereby notified

Jto plead to the wihtin

fimended Complaint within
20 days from the date of

service hereof.

BERBLATT & SWOOPE

.Akmmmx

COMMTRCIAL FRINYIN £0., CLEARFITLD, FA

e

e,
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
THORN!S, INC., a Corporation

vs. No. 310 February Term, 1961

s ws e we

CLEARFIELD CONSTRUCTION
CMPANY, a2 Corporation

IN ASSUMPSIT

e e

PLAINTIFF'S REPLY

The Plaintiff mekes reply to the New Matter attached to the Defendant!s
Answer as followss

(1). Paragraph (1) of the Defendant!s New Matter is denied as pled. Tt
is specifically denied that there was any ag;eement that the labor costs as to
any house or houses would fix the cost of labor on any other house. The labor
performed and the materials furnished and the installing and connecting of the
oil tanks, warm-air furnaces, as well as the labor costs and materials in
roughing in the plumbing and fixtures in the two houses, namely Nos. 25 & 37
have not been paid and are included in the exhibii attached to the Plaintiffts
Complaint and marked Plaintiffts Exhibit A.

(2). Paragraph (2) is denied. There never was any agreement that the
labor on houses 25 & 37 were to fix the costs as to any other houses. It is
noted that the costs as to houses 25 & 37, which are unpaid, are approximately
the same as the costs on the other houses, which also are unpaid.

(3). Paragraph (3) is denied.

(4). 1In answer to Paragraph (L), the Plaintiff knew that most of the
houses being built were for resale, The Plaintiff also kmew that the costs of
installing the equipment, materials and labor cosis were parts of the costs in
each house. The Plaintiff also knew that the Defendant had had considerable
experience in building a number of dwellings for resale, and because of the
fact that the Defendant had paid or was making payments as to houses where
there were specific contracts involved, and because all equipment, less the
discount given had been paid, the Plaintiff assumed that the Defendant was not

desirous of checking the costs of each house in detail. An examination as to




the amount of these bills was mentioned by William Jordan to Kenneth Gearhart
~ at several times prior to December 10, 1959, but the exact time or place of
such conversations cannot now be recalled, but there was conversation betlween
the two men mentioned, as to ascertaining the amount of said bill on several
occasions prior to December 10, 1959.

(5). Paragraph (5) is denied as pled. It is admitted that the costs
of the oil furnaces, bathroom fixtures and kitchen equipment were sent to the
Defendant within a shori period of time after they were ordered and delivered.
Said bills did not include the labor costs of installation of said equipment,
some of which were installed by the Defendant's el employees and some by the
Plaintiffts employees.

(6). Paragraph (6) is denied as pled, It is specifically denied that
the items referred to as A to V were bills for labor. On the contrary, it is
averred that said bills were for equipment and materials only. It is also
denied that the bills set ocut in items A to V in Paragraph 6 mentioned any
particular house as set out in Paragraph 6. On the contrary, the bill of
April 30, 1958, mentioned in Defendant's Answer as A, B & C, was one bill.
The first item of which read:

three 275 gallon oil tanks, $99.75
tubing 12,60 ~ installed in the

Collamer house.

the third tank and tubing
being in the amount of $7.25, installed in the DeRomo houss,

In April, 1958 when the bill was received, the Defendant knew that the
items set out as subdivision A of Paragraph 6 covered three different pro-
perties and was not a bill for the Mastiroianni property alone, as pled. All
items dated April 30, 1958 and divided by the Defendant into subdivisions A,

B & C were in one bill, The bill of October 17, 1958 in the amount of

$280.83 has been divided by the Defendant into item D and part of item B and
part of item F. The same has been done with all of the items set ocut in the
subdivisions of Defendantts Paragraph 6, and it is, therefore, denied as pled,

On the contrary, it is averred that the Plaintiff on the various dates sent a




bill, usually including all items purchased by the Defendant as of that date,
which had not been paid for. There was no understanding or agreement between
the Plaintiff and the Defendant to fix the labor costs on one house on the
amount of the labor costs as to any other house, whether the costs on the other
house had been pald or not paid.

(7). It is admitted that the items described in the subdivisions of
Paragraph 6 have been paid for, but it is denied that there were any invoices
sent out covering the cost of installation or labor, as averred in Paragraph 6.

(8). Paragreph (B) is denied as pled. It is admitted that the equipment
purchased at the Plaintiff!s store was usually billed each month at a generous
discount.

(9). Paragraph (9) is denied as pled. No invoices were ever withheld
from the Defendant. It is admitted that the billing date of December 10, 1959
may have been 18 months after some of the labor was performed and only 3 months
after some of the labor. It is averred that the Defendant knew of the
existence of the debt for installation of the articles purchased, and that
Mr. Jordan, of the Defendant Company, several times talked about coming in
and straighiening up the amount of this item. Upon his failure to do so
within a reasonable time, the bill of December 10, 1959 was sent out.

(10). Paragraph (10) is denied. On the contrary, it is averred that the
said bills were delivered to the office of the Defendant Corporation before
Christmas, 1959.

(11). In answer to Paragraph (11), the Plaintiff does not recall what
conversations were had, if any, with the office help but does state that
Mr. Jordan did know that he had delivered the bill dated December 10, 1959
and commented as to the same before Christmas of that year.

(12). Paragraph (12) is denied. The bills were due; the work was done,
and the Defendant does not deny owing the Plaintiff the amount claimed. The
duty rested on the Defendant to find out what it owed before selling the houss,

but the Defendant made no inquiry of the Plaintiff as to the amount owed in



any particular house, It is further averred that the Defendant, through
Mr. Jordan, talked about going over said charges several times prior to
December 10, 1959.

(13)., Paragraph (13) is denied. Most of the charges of the Plaintiff
were for work done in the last 6 months prior to December 10, 1959. The items
billed were still due and have not been paid for, all of which has been known
by the Defendant since the work was done, The Defendant knew that the oil
tanks and the basement and water service were done ab ite request by the

Plaintiff, and that no payment had ever been made for such labor and that the

Defendant was obligated for the same.
Respectfully submitted,

THORN'S, INC.
By

President

BELL, SILBERBLATT & SWOOPE

STATE OF PENNSYLVANIA:
SS:
COUNTY OF CLEARFIELD 3
Before me, the undersigned officer, personally appeared, KENNETH
GEARHART, who deposes and says that the facts set forth in the foregoing
Plaintiffts Reply are true and correct to the best of his knowledge, infor-

mation and belief.

Sworn to and subscribed
74

before me Ehis

. day of Ll 7 5 1961,

J. 7
=7 . /,A-J"C'L;I
: /
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,PENNSYLVANIA.

THORN'S, INC., a Corporation ;
vs : No.310 February Term 1961

CLEARFIELD CONSTRUCTION : IN ASSUMPSIT
COMPANY, a Corporation :

OPINION

The Preliminary Objections to the Complaint are sustained.

Paragraphs 3 to 6 inclusive, contain surplusage.

The objections to the manner in which the amount claimed due
and payable, as set forth in the Complaint, are not pled as the

rules require.

This appears, as nearly as can be ascertained from the
various averments in the Complaint, the original action of assump-
sit for materials and labor furnished the defendant, upon an oral
agreement, concerning the amounts of material, the prices, and the
labor necessary and required. There is nothing to indicate any
departure from the usual and ordinary method of pleadihg an oral
contract for the purchase of materials, and the performing of

labor.

The plaintiff should further, if at all able, state the agent
or officer of the defendant corporation, who made the purchases,

and whether or not such orders were oral or written.




For the purposes of ascertaining the time in which the pay-
ment for materials and labor should be wmade, the dates on or about
which the purchases were made should be averred, as well as the

time demand for payment was made, and refused, if demand was made.

ORDER

NOW, Junme 27, 1961, Preliminary Objections are sustained,
with leave to the plaintiff to amend as indicated in the above

Opinion, within twenty days from the date hereof.

BY THE COURT

esident Jufige




IN THE COURT OF COMMON PLEAS

OF CLEARFIELD COUNTY, PENNA.
IN ASSUMPSIT

_ No. 310 February Term 1961

THORN'S, INC., a Corporationi

: Vs
W

CLEARFIELD CONSTRUCTION co.,
a Corporation

OPINION AND ORDER

%
i
.o 4
ook ,
2.
Y & A
R WL
Pt ]
B i I S -

e

JOoHN J. PENTZ
PRESIDENT JUDGE

CLEARFIELD, PENNSYLVANIA




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

THORN'S INC., a corporation
vs,

CLEARFIELD CONSTRUCTION CO.,

a corporation

No, 310 February Term, 1961
IN ASSUMPSIT

4 44 o0 @ aa ae

PRAECIPE

To Williem T. Hagerty, Prothonotary

Sir:

April 12, 1961

Please put the above captioned case on the next
argument list,

BELL, SILEERBLATT & SWOOPE

By

L
¥, Corjez 11,
Attorn yi;/or Plaintiff




IN THE COURT OF COMMOCX PLEAS
OF CLEARFIELD COUNTY, PENNSYL~-
VANIA, No. 310 February Term,
1961 - In Assumpsit

THORN'S INC., & corporation

CLEARFIELD CONSTRUCTION CO.,
e corporation

PRAECI PH




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNA,

THORN'S INC,, a corporation:

vs, No. 310 February Term, 1961

IN ASSWMPSIT

*s 00 o5 se va

CLEARFIELD CONSTRUCT ION CO,
a corporation

PRAECIPE
To: William T. Hagerty, Prothonotary,

Sir:

Please the above entitled action on the next Argument

List,

BELL, SILBERBLATT & SWOOPE

by /47 4252522§§Z4?//

Attorneys f&a/élaintiff
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65%CT—Release trom Lien of Judgment held by Corp.
Henry Hall, Inc., Indiana, Pa.

In the Court of Common Pleas of
the county of Clearfield

of February Term, A. D. 19 61
THORN'S, INC. No. 310
versus Reql Debt, - - - - - §6,722.20 -
CLEARFIELD CONSTRUCTION COMP
Int. from
Costs, - - - - - - 8

Entered and filed September 28, 1961

KNOW ALL MEN BY THESE PRESENTS, that Thorn's Inc.

the plaintiff named in the above entitled judgment, for and in consideration of the sum of one
Dollar, lawful money of the United States, to IT paid by the defendant above named,
the receipt whereof is hereby acknowledged, do  hereby forever acquit, exonerate, discherge and
release from the lien of the above entitled judgment, the following described property, to-wit:

' ALL that certain lot or parcel of real estate situate
in the Township of lawrence, County of Clearfield and Commonwealth
of Pennsylvania, bounded and described as follows:

BEGINNING at an iron pin in the southern line of Park-
view Road at the northern corner of lot No. 62 in Country Club Hills,
such point being situate north eighty six (86) degrees six (6)
minutes west one hundred fifteen and fifty one one-hundredths (115.51
feet -from the center of Country Club lane; thence by the southern
line of Parkview Road south eighty six (86) degrees six (6) minutes
east fifty nine and ninety three one-hundredths (59.93) feet to an
iron pin; thence by a curve to the right, the radius of which is
twenty five (25) feet, and the long choxdof which is forty four and
twenty seven one-hundredths (44.2?% feet to an iron pin in the western
line of Country Club Lene; thence by the western line of Country
Club Lane south eighteen (18) degrees twenty two (22) minutes west
elghty six and ninety three one-hundredths (86.93) feet to an iron
pin in the northern line of Lot No. 47; north seventy one é 1) degrees|
thirty eight (38) minutes west sixty eight and one-tenth (68.1) feet
t0 & common corner of Lots Nos. 47 and 62; thence by the eastern line
of Lot No. 62 north six (6) degrees fifty four (54) minutes east

one hundred ‘one and two-tenths (101.2) feet to an iron pin in the
southern line of Parkview Road and the place of beginning. Being

Lot No. 63 in FPlat of Country Club Hills.

And it is further agreed that the plaintiff above named will not look to the said above mention-
ed and described premises or any part thereof, for payment of any part of the principal and interest
of said above entitled judgment, now or hereafter to become due, or in any way disturb, molest, put
to charge or damage, the present or any future owner or owners, occupier or occupiers of the said
above mentioned and described premises, or any part for portion thereof, for or by reason of the
said judgment, or any matter, couse or thing thence accruing or to arise: Provided, that nothing
herein contained shall affect the said judgment or its legal validity, so far as respects all other
lands and tenements of the seid defendant  situate in the County aforesaid, which are not herein
expressly exonerated therefrom.

IN WITNESS WHEREOF the said Thorn's, Inc.

X has coused
this Indenture to be signed by its President , attested by its
Secretary and has caused the common and corporate seal of the said
corporation to be hereunto affized this day of December 1962
SEAL
Attest: // . : yﬂ ,f L .
/ W‘W /I President
7

Segtdtary

deasl
77

7




No. 310.. Fehruary .. Term, 19..61
...................... THORN' S INC it
versus

CLEARFIEID CONSTRUCTION COMPANY

ra

; Release From Lien of Judgment
" Upon ..1ot Ne..6%.in Plat of
. JCountry. Club Hdlls o
\
Entered and filed ... September 28,
1601 ..

.z ogm RPCL k:u:mﬁ.OmgS\QmQ\g.

>m_- E. WALKER
O._.IOZO._.>I<
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C.P. Clearfield County
No. 310 February Term 1961

No. 309 January Term, 19 62

Supreme Court

THORN'S, INC., a Corporation
v.

CLEARFIELD CONSTRUCTION COMPANY,
" a Corporation

APPEAL OF: CLEARFIELD CONSTRUC-
TION COMPANY

REMITTITUR

;}
& %»ﬂﬁoq:ozoif




65-CT—Relase from Lien of Judgement
Henry Hall, Ine., Indiana, Pa.

In the Court of Common Hleas of
the county of Clearfield

of Pebruary Term, A. D. 19 61
t
THORN'S INC. No 310
versus
CLEARFIEID CONSTRUCTION COMPANy Fe¢ Devt - - - - §6,722.20
- Int. from
Costs,. - - - - - 8

_— - . Entered and filed September 28, 1961

KNOW ALL MEN BY THESE PRESENTS, that Thorn's Inc.

the plointiff named in the above entitled judgment, for and in consideration of the sum of one
Dollar, lawful money of the United States, to it paid by the defendant  above named,
the receipt whereof is hereby acknowledged, do hereby forever acquit, exonerate, discharge and
release from the lien of the above entitled judgment, the following described property, to-wit:

ALL that certain lot or parcel of real estate situate
in the Township of Lawrence, County of Clearfield and Commonwealth
of Pennsylvanla, bounded and described as follows:

BEGINNING at an iron pin in the southern line of

Josephs Road, such point being five hundred (500) feet westerly
from the center line of Country Club Lane, being also the north-
western corner of Lot No. 11 in the Plat of Country Club Hills;
thence by the western line of Lot No, 11 south two (2) degrees no
minutes west one hundred twenty (120) feet to an iron pin at the
northwestern corner of James A. and Phyllis L. Walker lot; thence
by the northern line of the Walker lot north eighty eight (88)
degrees no minutes west seventy (70) feet to an iron pin in the
southeastern corner of Lot No. 9-in Country Club Hills; thence

by the eastern line of Lot No. 9 north two (2) degrees no minutes
east one hundred twenty (120) feet to an iron pin in the southern
line of Josephs Road; thence by the southern line of Josephs Road
south eighty elght (38) degrees no minutes east seventy (70) feet

to the place of beginning. Being Iot No. 10 in the Plat of Country
Club Hills.

And it 18 further agreed that the plaintiff above named will not look to the said above mention-
ed and described premises or any part thereof, for payment of any part of the principal and interest
of said above entitled judgment, now or hereafter to become due, or in any way disturb, molest, put
to charge or damage, the present or any future owner or owners, occupier or occupiers of the said
above mentioned and described premises, or any part or portion thereof, for or by reason of the
said judgment, or any matter, cause or thing thence accruing or to arise: Provided, that nothing
herein contained shall affect the said judgment or its legal wvalidity, so far as respects all other
lands and tenements of the said defendant  situate in the County aforesaid, which are not herein
expressly exonerated therefrom.

IN WITNESS WHEREOF,Thorn's Ingc .have hereunto set its Xoaad o seal
this dayof  November A.D.19 63,

- THORN!S,..INC . @{
Deor it ppdly £ e
%/é‘i%/tanc I TRy lsresid@; Co
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CARL E. WALKER
PROTHONOTARY
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

THORN'S, INC., a Corporation
vsl

CLEARFIEID CONSTRUCTION
COMPANY, a Corporation

No. 310 February Term, 1961
IN ASSUMPSIT

a8 65 e5 0 0e e

MOTION AND REASONS
FOR A NEW TRIAL

NOW, September 29, 1961, Clearfield Construction
Company, Inc., the defendant, moves the Court for a new trial
and essigns as reasons in support thereof the following:

1. The verdict was against the evidence

2. The verdict was sgainst the welght of the
evidence.

5. The charge of the Court contained fundamental
error in so charging as to amount. substentlelly to a direction to
find for the plaintiff.

4, The learned Court erred in refusing specific
verbsl requests for charge.

5. Theat the lesrned Court erred in qualifying the
second point for charge submitted in behalf of defendant.

6. That the learned Court erred in charging that
the defendant showed no loss.

7. That the learned Court erred in so charging the
jury that numerous questlons were virtually removed from its
consideration.

WHEREFORE, the defendant moves the Court that the
testimony and the charge be written out, certified and filed so as




to become part of the record and that leave be granted the
defendant to file additionsel reasons and/or to amplify the ones

now given.

C )
CONSTRUCTION -COMPANY, INC.

" ORDER OF COURT ON THE
FOREGOING MOTION

NOW, ﬁ/(/c& Z— , 1961, it is ordered

and directed that the testimony and charge of the Court be
transcribed snd filed as a part of the record in the case and
leave: be granted to the defendant to file addig%onal reasons
and/or amplify the ones now alleged within thirt§ (30) days after
the testimony and charge are lodged with the Prothonotary.

By the Court:




IN THE COURT OF COMMON. PLEAS
OF CIEARFIEID COUNTY, PENNA.
No. 310 Februsry mGH,E. 1661
IN ASSUMPSIT

THORN'S, INC., a Corporation
vs,

CLEARFIEID CONSTRUCTION
COMPANY, a Corporation

S s

LAW OFFICES
CLARENCE R.KRAMER
CLEARFIELD, PaA.

217 MARKET STREET
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65%CT—Release from Lien of Judgment held by Corp.
Henry Hall, Inc., Indiana, Pa.

In the Court of Common IPleas of
the county of Clearfield

THORN.'S, INC,

of February Term, A. D. 19 61
No. 310
e Real Debt, - - - - - §6,722.20
CLEARFTIEID CONSTRUCTION COMP. Int. from
Costs, - - - - - - &

Entered and filed September 28, 1961

KNOW ALL MEN BY THESE PRESENTS, that Thorn's, Inc,

the plaintiff named in the above entitled judgment, for and in consideration of the sum of one
Dollar, lawful money of the United States, to it paid by the defendamt  above named,
the receipt whereof is hereby acknowledged, do  hereby forever acquit, exonerate, discharge and
release from the lien of the above entitled judgment, the following described property, to-wit:

ALL that certain lot or parcel of real estate siuate in
the Township of Lawrence, County of Clearfield and Commonwealth of
Pennsylvaniag, bounded and described as follows:

- BEGINNING at an iron pin in the line of Joseph- Road
at the southeast corner of Lot No. 33 in Country Club Hills, such
point being situate eighty eight (88) degrees no minutes east one
hundred forty one and sixty one one hundrddths (141,.61) feet from the
center of Country Club Lane; thence by the eastern line of ILot No. 33
north two (2% degrees no minutes east elghty five and sixty one one
hundredths (85.61) feet to an iron pin at the northeast corner of Lot
No. 33, being also the southerrmost corner of Lot No. 46; thence by
the southeastern line of Lot No. 46 north fifty five (553 degrees
twenty seven (27) minutes east fifty six and sixty nine one hundredth
(56.69) feet to an iron pin at the southwestern corner of Lot No. A4l;
thence by the southern line of Lot No. 44 south eighty nine (89)
deﬁ‘ees fifty. one (51) minutes .east fourteen and six one hundredths
(1%.06) feet to an iron pin at the northwestern corner of Lot No., 35;
thence by the western line of Lot No. 35 south two (2) degrees no
minutes west one hundred twenty (120) feet to an iron pin In the
northern line of Joseph Road; thence by the northern line of Joseph
Road north eighty eight (88) degrees no minutes west sixty (60)

feet to an iron pin at the southeastern corner of Lot No. 33 and the
place of beginning. Being lot No. 34 in Plat No., 2 of Country Club
Hills, such Flat being recorded in Miscellaneous Book No. 73, page 41

And @t ts further agreed that the plaintiff above named will not look to the said above mention-
ed and described premises or any part thereof, for payment of any part of the principal and interest
of said above entitled judgment, now or hereafter to become due, or in any way disturb, molest, put
to charge or damage, the present or any future owner or owners, occupier or occupiers of the said
above mentioned and described premises, or any part or portion thereof, for or by reason of the
said judgment, or any matter, cause or thing thence accruing or to arise: Provided, that nothing
herein contained shall affect the said judgment or its legal validity, so far as respects all other
lands and tenements of the said defendant  situate in the County aforesaid, which are not herein
expressly exonerated therefrom.

IN WITNESS WHEREOF the said  Thorn's , Inc.

has caused

this Indenture to be signed by its President , attested by its
Secretary and has caused the common and corporate seal of the said
corporation to be hereunto affized this 15th day of May 1%2,

, £/ President
1

(

2= ‘IH? , INC.
- M‘%
Attesy: W By, /[,

' O ﬁecretary




| SR

No.310 Febpuary

THORN'S, INC,

VETSUS

CLEARFIELD CONSTRUCTION COMPANY

,wo_ammn From Lien of Judgment

Upon LOT No. 34 in Plat No.

2 of Country Club Hills

Entered and aamm@ﬁm.svmh 28, u.mmw
OGS F~

FILED
M7 i ddg. -
CARL E. WALKER
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) Attorney.
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

THORN'S, INC., a Corporation H
vs. Z No. 310 February Term, 1961

CILEARFIEID CONSTRUCTION COMRANY : IN ASSUMPSIT
a Corporation : - ;

NOTICE OF APPEAL
To the;Honorable John J. Pentz,”President Judge of said Court:
Pﬁrsuant to‘Rule No. 63 of the Supreme Court of
Pennsylvania, notice is hereb& glven that on April 17, 1962, an
appeal from the judgment of the Court of Common Pleas of Clearfiel
County was entered by defendant in the office of the Supreme Court
at Philadelpﬁia.

Respectfully submitted:

il

NOW, April :3 2 » 1962, the copy of the above notice
received from counsel for appellant.

By the Court:

e




IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, FENNA.

No. 310 February Term, 1961
IN ASSUMPSIT

THORN'S, INC., a Corporation
vs. _

CLEARFIELD CONSTRUCTION oozmﬁzm
a Corporation

Notice of Appeal

- ..u. ~.~¢._.|
..JC

,u T .rJ n
.m APR3 C 1962
CARL E. WALKER
PROTHONOTARY

3




In-the Cous of _C:/;jﬂmw %« o7 Clearfield County.

Gooie Sme | OF 2/ Term, 19
No 3/ ad :

VERSUS / 4

A Term, 19
/ﬂ&dmﬁfw&/ %Mé;@éif r -
4
g%&/(i V 2O

¢

Bill of Costs

5.00 ‘
....{..Days in Court at XK per day \5— 69

/ X per mile actually traveled
7c

.Z.Days in Court at ggg{per day / d 07

fc per mile actually traveled
e

$5.00
........ Days in Court at A& per day / J Jl,’
¢ per mile gctually traveled

Te

$5.00
........ Days in Court at $gRkper day
fc per mile actually traveled
PO s Te

$5.00
....................... Days in Court at $8RXper day

5 per mile actually traveled
P. O. Tc

) 5.00
........ Days in. Court at %m}(per day'
§t per mile actually traveled
P. 0. Te

$5.00
............ ........Days in Court at $8XX per day
HAc per mile actually traveled
P.O. 7c

$5.00
........ Days in Court at §8XX per day
Xc per mile actually traveled
P. O. . Tc

$5.00
........ Days in Court at $8XIX per day
Xc per mile actually traveled
P. 0. Tc

$5.00
............. Days in Court at $8XIX per day
Xc per mile actually traveled
P. 0. Tc

$5.00
........ Days in Court at $8XIX per day
Xc per mile actually traveled

P. O e 7c
Serving subpoenas Witness
P. O Miles distance

‘Whole amount of Bill ...

25t
CLEARFIELD COUNTY, SS:

Personally appeared before me ... W, W , who being duly

sworn, saith’ the above Bill of Costs is correct, that the witnesses named were subpoenaed, necessary, mat ial, and
in attendance as above stated, and that the mileage is cor

rect as he pelieves.
Sworn to and subscribed before me this
2g
& day of D. 19.9.).....

l }\ \-AN\ ) /\a')lkéu(’j;«- Prothonotary

wv o VINOTARY
My COMm,M, - LAP 4
Tsi 8t Mg

RS

nday Jd[ Y Tl
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FILED

wMm. T HAGERTY
PROTHONOTARY

PN 2w,

Attorney




VERSUS - y

IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PA.

P 70 A L

To ﬁ/////;,a«m 7 W

P@l(onota
Sir:  Enter appearance for ) M W @c&/(/
o oroid 2 — L/

Attorney for (7M //
77
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA.

THORN'S, INC., a Corporation No. 310 February Term 1961.

Vs : IN ASSUMPSIT

CLEARFIELD CONSTRUCTION COMPANY,:
a Corporation :

OPINION

The jury rendered a verdict in favor of the plaintiff, in the
sum of $6,722.20, in the inétanﬁ action of assumpsit, instituted
by the ﬁlaintiff to recover that amount due it, for plumbing
materials and labor installing the same, furnished the defendant

during the years 1959 and 1960.

Plaintiff averred a verbal contract by which the plaintiff,
upon request from the defendant, furnished and installed certain
plumbing supplies in a group of twenty-one houses being construct-
ed by the defendant in a housing development, known as Country

Club Hills, adjacent to the Borough of Clearfield,

The Complaint was the usual complaint in assumpsit, alleging
the furnishing of the materials and labor, and that the charges
therefore were reasonable, and had been furnished at the verbal
request of the defendant, specifying the dates, and particular
dwelling houses in which the . plumbing eduipment was installed, and

the labor therefore,




The defense not denying the materials, the labor and the
priceé thereof, claimed that there was an agreement between the
plaintiff corporation and defendant corporatiom, through their
chief executive officers, that the plaintiff was to do the plumbing
and labor on two dwelling houses, and that thereafter, the plumb-
ing costs on each of the twenty-one houses would be based upon the

cost of the two model houses.

The plaintiff vigorously denied this, and asserted that the
differences appearing in the installations in the various houses,
was due to the fact that some of the dwelling houses were con-
structed with basements, and some were without basements, being
built on a concrete slab, Other differences arose in the altera-
tion in the type of heating. The majority of the houses were heatr
ed by oil furnaces, but one or two, at least one, were to be heate+

by a hot water system.

The evidence disclosed that these dwelling houses were pre-
fabriéated and shipped to the defendant, who then put them together
on the various and several sites selected. Some were built to order
of the purchaser, and some were built and then sold as purchasers
thereof were found, or developed. These prefabricated houses ar-
rived with oil furnaces and all bathroom and kitchen plumbing, but
had to be connected with the water and sewer lines. O0il storage
tanks and the necessary tubing to connect the oil storage tanks
with the oil furnaces, were purchased from the plaintiff by the

defendant, and installed by the plaintiff.




The evidence indicates that the dealings between the plaintif

and defendant were entirely on an open account basis.

Instead of twenty-one houses, it transpired that there were
approximately one hundred houses erected by the defendant, for

which the plaintiff furnished the plumbing.

Several times settlements had been made between the parties;
and the two bookkeepers, shortly before the institution of this

action, met in an effort to balance the accounts between them.

Based upon the agreement alleged by the defendant, that the
plumbing in two houses would be taken as the cost of plumbing in
‘all of the twenty-one houses, the defendant then developed its
defense that, by reason of the failure of the plaintiff to furnish
invoices for this plumbing, the defendant did not know the cost
thereof, and sold all the dwelling houses without having any know-

ledge of the cost of this plumbing.

The defendant offered no evidence to show whether or not
they would have charged more for the dwelling houses, had they
received the bill for the plumbing, or that they lost any definite
sum of money by reason of the lack of having the invoices at the

time the houses were sold,

As a result of not receiving these invoices, the defendant
claimed the plaintiff was guilty of laches, and argues on Motion

for New Trial, that the jury should have been instructed to bring

in a verdict for the defendant.

Fh




The Motion for New Trial filed following the verdict, is
addreésed largely to the.fact that the Charge to the jury did not
advise the jury that the plaintiff was guilty of laches; but, on
the contrary, stated the transaction between the parties was one
of ordinary sale and purchase of materials for dwelling houses,
and that the defendant had failed to show any loss by reason of

the plaintiff not furnishing invoices piior to December 1959.

Laches has been defined in GROTE TRUST, 390 Pennsylvania 261,
269: - |

"Laches arises when a defendant's position or rights are
so prejudiced by length of time and inexcusable delay,
plus the attendant facts and circumstances that it would
be an injustice to permit presently the assertion of a
claim against him."

There is nothing in the record in the instant case to in any

way approach laches, as defined in GROTE TRUST, supra.

The testimony was reviewed, not in complete detail, but suf-
ficiently to call to the attention of the jurors the matters they
were to pass upon, and the evidence of the several parties, perti-

nent to these issues.

It is said in LIPPINCOTT VS. WARREN APT. CO., 312 Pa, 480,
482: '

"Ag was stated by President Judge Rice in Com. v. Watson,
42 Pa. Superior Ct. 38, 62, '"The extent to which a trial
judge ought to go in reviewing, analyzing and commenting
on testimony depends very largely upon the circumstances




and pature of the case, and, to some extent, upon the
line of argument pursued by counsel in addressing the
jury. Generally it must be left to his sound discre-
tion." It was pointed out by Mr. Justice Mitchell in
Com. v. Kaiser, 184 Pa. 493, 499, that "It is not
possible nor even desirable that the judge should refer
to and emphasize every item of evidence on both sides
in a way that the counsel would consider adequate."

ORDER

NOW, March 6, 1962, Motion for New Trial refused.

Exception noted.

BY THE COURT

PresidentJJudge ZLS




IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNA.

ZO.uHommvncmHHmHEHmmH
"IN ASSUMPSIT

THORN'S, INC., a Corporation
Vs

CLEARFIELD CONSTRUCTION
COMPANY, a Corporation

OPINION and ORDER

'

- [ FILED |
W MAR=:8 1062 -

CARL E. WALKER
PROTHONOTARY

JOHN J. PENTZ

PRESIDENT JuDGE

CLEARFIELD, PENNSYLVANIA




THIS AGREEMENT Made and entered into this 3rd day of
August, 1962, between Thorn's, Inc., a Pennsylvania corporation
with offices and place of business in the Borough of Clearfield,
Pennsylvanla, hereinafter called the plaintiff,

A
N
' D
Clearfield Construction Company, an Chio Corporation duly registered
to transact business in the Commonwealth of Pennsylvania, with
offices and place of businc_ass at Clearfield, Pennsylvania, herein-
after called the defendant.

WHEREAS, the Plaintlff lnstituted action in assumps;t
in the Court of Common Pleas of Clearfileld County, Pennsylvanis,
to No. 310 m’g}/ Term, 1961, which case was actively contested
by the defendant and went to trial, and

WHEREAS, the Plaintiff obtained a verdict on September
28, 1961, in its favor and against the defendant in the amount of
S1ix thousand seven hundred twenty two and 20/100 ($6,722.20)
dollars, hpon which the plaintiff entered judgxnent; from which
Judgment the defendsnt appealed on April 17, 1962, which appeal is
now pending, and

WHEREAS, the partles have reached a meeting of the
minds relative to a compromise settlement, payment and settlement
to be made at a éompromise flgure and the appeal to be withdrawn,

NOW THIS AGREEMENT WITNESSETH: That the parties do
hereby agree to the following settlement:

The Pla.:Lntiff will accept as settlement the sum of
Five thousand ($5000.00) dollars payable as follows: Five hundred
($500.00) dollars which has heretofore been remitted and received
by the Plaintiff through the sale of Lot No. 34 in Country Club
Hills, credit for which Five hundred ($500.00) dollars is hereby




allowed; a further payment of Two thousand ($2000.00) dollars cashj
and five additional payments of five hundred ($500.00) dollars each
payeble from each lot up to the firat five that shall subsequently
be sold by the defendant from its development plot of land in
Lawrence Township 1mown as Country Club Hills. The Plalntiff
hereby wailves all claim for interest and upon the psyment of the
foregoing sums 1n full will enter satisfaction of the judgment
upon the continuance Docket in the 0ffice of the Prothonotary
upon tI;e defendant paﬁing the record costs which are legally
taxable, éxcluding the witness bill of the Plaintiff in the amount
of Twenty five and 21/100 ($25.21) dollars which will be walved by
the Plaintiff. |

IN CONSIDERATICN WHERECF, the defendant has heretofore
paid the Plaintiff‘tl-ae sum of Five hundred ($500.00) dollars from
the sale of.Ilot No. 34 in Countryblub Hills and peys Two thousand
($2000.00) Dollers down in cash upon the signing and delivery of
this agreemént end will pay from each of the filrst five lots sold
from defendant's development plan in Lawrence Township the sum of
Filve hundred ($500.00) dollars from each lot as sold until five
further paymeni_;s of $500.00 each or the further sum of Twenty Five
Hundred ($2500.00) dollars shall be paid by defendant to plaintiff]
subsequenf to this date without interest and will further pay the
legally texable record costs, exclusive of the Pleintiff's witness
bill which 1s hereby agreed to be waived by plaintiff.

' UPON THE SIGNING of thls agreement by both parties in
duplicate and the acceptance by Plaintiff of the Two thousand '
($2000.00) dollars cash payment concurrently herewlth, the defendafmt
wlll discontinue 1ts appeal now pending in the Supreme Court of
Pennsylvania to No. 309 January Term, 1962_; and will file in the
Court of Common Pleas to No. 310 Februmry Term, 1961, & copy of
this settlement agreement signed by both parties.




IN WITNESS WHEREOF, the respective partles hereto have

caused this agreement to be signed by thelr respective
Presidents and attested by thelr respective Secretarnies

and the seal of the respective corporations tp be hereunto affixed.

ATTEST:
2- President
\[ Secretarg
CLEARFIELD CONSTRUCTION CO.
"ATTEST; . A’

. M“ - PosIdent
Gl itue /IJ/ [lklmm,/

Av 424«#21/"’ setretary
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