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OFFICE OF COURT ADMINISTRATOR
FORTY-SIXTH JUDICIAL DISTRICT OF PENNSYLVANIA
CLEARFIELD COUNTY COURTHOUSE

230 EAST MARKET STREET, SUITE 228
. CLEARFIELD, PENNSYLVANIA 16830
DAVID S. MEHOLICK PHONE: (814) 765-2641 MARCY KELLEY
COURT ADMINISTRATOR FAX: 1-814-765.6889 (<9 DEPUTY COURT ADMINISTRATOR

July 30, 2001

George S. Test, Esquire
Attorney at Law

Post Office Box 706
Philipsburg, PA 16866

Douglas E. Herman, Esquire L. John Argento, Esquire
Attorney at Law Dickie, McCamey & Chilcote, P.C.
3631 North Front Street Two PPG Place, Suite 400
Harrisburg, PA 17110-1533 Pitttsburgh, PA 15222-5402
RE: DOUGLAS EXPLOSIVES, INC.
Vs.
SULLIVAN-PALATEK, INC.
No. 01-682-CD

Dear Counsel:

In view of the fact that Attorney Herman filed a Praecipe to Discontinue the
Action Against Additional Defendants, Revathi CP Equipment Limited and Alliance
Tool on July 24, 2001, no further action will be accepted from these Additional
Defendants or Attorney Argento, per Judge Reilly’s directive this date.

{ Ypr}/ truly yours,
~7) Vi f‘/{_/:i/'z (. (r
Marcy Kelley 7 /

Deputy Court Administrator

cc: Honorable John K. Reilly, Jr.
William A. Shaw, Prothonotary
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GEORGE S. TEST

ATTORNEY-AT-LAW
PHILIPSBURG, PA

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DOUGLAS EXPLOSIVES, INC.,
Plaintiff

No. ]-(033-CO

Vs.
Code: Complaint
SULLIVAN-PALATEK, INC,,

Defendant )

*OE X X X X ¥ ¥

Filed on behalf of:
Douglas Explosives, Inc., Plaintiff

Counsel of Record for this Party:
George S. Test, Esquire
P. 0. Box 706
Philipsburg, PA 16866
(814) 342-4640

PALD. #15915

MAY 10 2001

William A. Shaw
Prothonotary




GEORGE S. TEST
ATTORNEY-AT-LAW
PHILIPSBURG, PA

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DOUGLAS EXPLOSIVES, INC., *
Plaintiff * No.
*
VS. *
%
SULLIVAN-PALATEK, INC., *
Defendant *
*
NOTICE

You have been sued in Court. If you wish to defend against the claims set forth in the
following pages, you must take action within twenty (20) days after this Complaint and Notice are
served, by entering a written appearance personally or by attorney and filing in writing with the
Court your defenses or objections to the claims set forth against you. You are warned that if you
fail to do so, the case may proceed without you and a judgment may be entered against you by the
Court without further notice for any money claimed in the Complaint or for any other claim or

relief requested by the Plaintiff. You may lose money or property or other rights important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO
NOT HAVE A LAWYER OR CANNOT FIND ONE, GO TO OR TELEPHONE THE OFFICE
SET FORTH BELOW TO FIND OUT WHERE YOU CAN GET LEGAL HELP.

Court Administrator's Office
Clearfield County Courthouse
Clearfield, PA 16830

(814) 765-2641 %%

Géf rge S. Test, Esquire




GEORGE S. TEST
ATTORNEY-AT-LAW

PHILIPSBURG, PA

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DOUGLAS EXPLOSIVES, INC.,

Plaintiff No.

VS.

SULLIVAN-PALATEK, INC,,
Defendant

*OX OX X X ¥ X %

COMPLAINT

1. The Plaintiff is Douglas Explosives, Inc., a Pennsylvania Corporation, whose mailing
address is P. O. Box 77, Philipsburg, PA 16866, with offices at Graham Station, Decatur
Township, Clearfield County, Pennsylvania.

2. The Defendant is Sullivan-Palatek, Inc., formerly Sullivan Industries, Inc., with offices and

a place of business at River Road, Claremont, New Hampshire 03743.

3. On or about April 3, 1998, Douglas Explosives, Inc., through Douglas Drill Services, Inc.,
purchased from Sullivan Industries, Inc., a Viper C60HX Drill bearing Serial Number 97E1001
for $220,000.00. Said unit is a track mounted rotary drill intended to be utilized to drill shot

holes in mines and quarries.

4. The Defendant herein was familiar with Plaintiff's business and the intended use of the

machine being purchased.

5. The Viper C60HX Drill purchased by the Plaintiff was improperly designed and was

constructed from inferior materials.

6. In January 2001, Plaintiff had to stop attempting to use said drill due to total structural

failure making it unsafe to operate.




GEORGE S. TEST
ATTORNEY-AT-LAW
PHILIPSBURG, PA

7. Because of defective design and inferior materials, Plaintiff found it necessary to weld and
support the frame jacks and mast. Each time one area was strengthened, an adjacent area of the
structure would fail.

8. In addition to and as a result of said structural problems and inferior materials, the Plaintiff was
required to make the following repairs to said machine during the approximately two (2) years in

was in operation:

a. The cooler assembly was replaced three (3) times because of failure of the high pressure

side. The entire cooler system was then replaced with an assembly from a different manufacturer.

b. The engine had to be rebuilt because faulty design resulted in a hole in the air inlet

allowing dirt to be sucked into the motor.

¢. Two (2) of four (4) leveling jacks failed and had to be replaced and the remaining

leveling jacks need to be replaced.

d. The drill pipe cracked after one month's use because the steel was defective.

e. The mast raising cylinder had to be repacked three (3) times.

f. The fuel tank fell off the machine

g. The angle drilling package had to be plated and repaired.

h. The machine had to be repainted because the paint came off when the machine was

washed.

1. The water injection system was never operable.




GEORGE S. TEST
ATTORNEY-AT-LAW
PHILIPSBURG, PA

J. The injector lines on the engine continually broke because of excessive flexing of the

frame which binds the injection lines.

k. Continual electrical problems because of faulty design of the electrical system and

problems caused by excessive flexing of the frame.
1. Defective construction of the head assembly necessitated a complete rebuild.
m. The head motors had to be rebuilt and then replaced.

9. Asaresult of the improper design and inferior materials and resulting structural problems and

failure, the Plaintiff has suffered substantial expenses and financial losses including the following:

a. In July 1998, the compressor cooler, hydraulic cooler, and engine coolant cooler were
replaced. Defendant supplied the parts at no cost but Plaintiff suffered ten (10) days of downtime
resulting in a loss of $16,100.00, transportation costs for the drill of $768.00, and labor costs of
$1,000.00 for a total of $17,868.00.

b. In October 1998, the hydraulic cooler was removed and repaired resulting in two (2)
days downtime at a cost of $3,220.00, repair costs of $350.00, labor costs of $618.00, and
transportation costs of $768.00 for a total loss of $4,956.00.

c. In April 1999, the hydraulic cooler failed and was replaced at a cost of $632.96, labor
costs of $927.00, and transportation costs of $768.00 for a total cost of $2,327.96.

d. In May 1999, the diesel engine had to be rebuilt when excessive flex in the main frame
resulted in a hole in the air intake piping resulting in dirt being sucked into the engine, destroying
the engine, resulting in an engine rebuild cost of $11,381.44, transportation costs of $162.00,
lowntime loses of $14,000.00, labor costs of $926.88 for a total cost of $26,470.32.




GEORGE S. TEST
ATTORNEY-AT-LAW
PHILIPSBURG, PA

e. In July 1999, the compressor and water cooler had to be replaced at a cost off
$6,039.80 with $7,000.00 in downtime loss, refabricating mounting brackets at a cost of $200.00,
labor costs of $308.96, and transportation costs of $162.00, equaling a total loss of $13,710.76.

f. In August 1999, the compressor cooler failed and had to be replaced for $742.00
resulting in a downtime loss of $6,440.00, labor costs of $463.44, and transportation costs of
$768.00 for a total loss of $8,413.44.

g. In November 1999, the compressor cooler failed again and had to be replaced at a cost
of $3,763.00 with a downtime loss of $5,600.00, labor costs of $617.92, and transportation costs
of $768.00 or a total loss of $10,748.92.

h. In February 2000, the unit had to be completely cleaned and repainted at a cost of
$5,250.00.

i. In addition, Plaintiff entered into a contract to provide drilling services over a period of
three (3) years relying upon this machine. Because of the total loss of use of the machine, Plaintiff
has been required to lease a replacement machine to fulfill its contractual obligations at a cost of

$12,000.00 per month.

10. To date, Plaintiff has incurred expenses and suffered losses in the amount of $88,445.40 plus,

rental expenses of $12,000.00 per month,

11. The drill that Defendant sold to Plaintiff is unsafe to operate and is no longer in use. Plaintiff
believes that in order to make the unit safe to operate, it is necessary to mount the equipment on
a new frame with a new mast. Plaintiff estimates the cost of labor and material to do this would

be $60,000.00.

12. All said losses and expenses are a direct and consequential result of the poor design and

lefective materials in the drill sold by Defendant.




GEORGE S. TEST
ATTORNEY-AT-LAW
PHILIPSBURG, PA

13. The drill sold by Defendant was and is not merchantable as that term is utilized in 13 Pa.

C.S.A. 2314,

14. The drill sold by Defendant was not fit for the purposes for which it was sold and for the
purpose for which Defendant knew Plaintiff was purchasing it, in violation of 13 Pa. C.S.A. 2315,

15. As aresult of the defective design of the aforesaid drill and the defective materials used in its

construction, Plaintiff has suffered and will continue to suffer substantial financial loss.

WHEREFORE, Plaintiff demands judgment against Defendant in the amount of

$149,745.40 plus, $12,000.00 per month in rental damages, intergst, and costs of suit.

' £
George S/ Test, Esq,yﬁe
Attorne¢Aor the Plaintiff




GEORGE S. TEST
ATTORNEY-AT-LAW

PHILIPSBURG, PA

COMMONWE OF PENNSYLVANIA }

COUNTY OF \_ }
AFFIDAVIT

On this, the day of j/’ m , 2001, before me, a Notary Public,

personally appeared DOUGLAS K. BURNSWORTH President of Douglas Explosives, Inc., the

Plaintiff herein and acknowledged that he has read the foregoing Complaint and that the

statements made therein are true and correct to the best of his information and belief

RV

ouglas K. Burnsworth

SWORN to and SUBSCRIBED
before me this =S 'deay of
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DOUGLAS EXPLOSIVES, INC,, : IN THE COURT OF COMMON PLEAS
: CLEARFIELD COUNTY, PENNSYLVANIA

Plaintiff
V. : NO. 2001-00682-CD
SULLIVAN-PALATEK, INC.,
Defendant : CIVIL ACTION - LAW
NOTICE TO PLEAD

TO:  Douglas Explosives, Inc.
c/o George S. Test, Esquire
P.O. Box 706
Phillipsburg, PA 16866

YOU ARE HEREBY NOTIFIED, that the New Matter set forth herein contain
averments against you to which you are required to respond within twenty (20) days after service
thereof. Failure by you to do so may constitute an admission.

Respectfully submitted,

CALDWELL & KEARNS

a4

Douglasﬁ. Herman, Esquire
Attorney ID# 86569
3631 North Front Street

[ / Harrisburg, PA 17110-1533
Dated: Co/ (o] (717) 232-7661

01-319/25499 Attorney for Defendant, Sullivan-Palatek, Inc.

JUN 113 2001

William A. Shaw
Prothonotary




DOUGLAS EXPLOSIVES, INC., : INTHE COURT OF COMMON PLEAS

. CLEARFIELD COUNTY, PENNSYLVANIA
Plaintiff

V. : NO. 2001-00682-CD

SULLIVAN-PALATEK, INC,,

Defendant : CIVIL ACTION - LAW

DEFENDANT, SULLIVAN-PALATEK, INC.’S
ANSWER WITH NEW MATTER

COMES NOW, the Defendant, Sullivan-Palatek, Inc., by and through its attorneys,

CALDWELL & KEARNS, and files the within Answer with New Matter, and in support thereof

avers the following:

1.

2.

Admitted.

Admitted.

Admitted. By way of further Answer, the use for the subject drill identified by Plaintiff's
Complaint is an ordinary and common use for which the drill 1s manufactured, and does
not constitute a "specific” or unique purpose. By way of further Answer, Defendant
leased the subject drill to the Plaintiff prior to Plaintiff's purchase of the same.

Admitted in part and denied in part. It is admitted that Defendant's agents, servants and
employees were generally familiar with the nature and character of Plaintiff's business
endeavors. To the extent that the remainder of Plaintiff's averment is intended to suggest
that Plaintiff wished to utilize the subject drill for a "special” or "unique" purpose (i.e.,

other than a use for which the drill is generally intended to be used), or that Defendant's



employees, agents and servants were aware of any purported "special” or "unique"
purpose, the same is specifically denied.

Denied. After reasonable investigation, the Defendant is without knowledge to form an
opinion as to the truth of veracity of Plaintiff's averment, and the same is accordingly
denied, with strict proof thereof demanded at the time of trial. By way of further Answer,
to the extent that Plaintiff's averment 1is supported by the evidence of record, any such
construction and/or design defects resulted from the negligence, carelessness and/or
recklessness of the employees, agents and servants of Revathi - CP Equipment, Ltd. (the
manufacturer of said drill) and/or Plaintiff or its agents in modifying the structure of the
existing drill as manufactured and tendered to Plaintiff.

Denied. After reasonable investigation, the Defendant 1s without sufficient knowledge to
form an opinion as to the truth of veracity of Plaintiff's averment, and the same is
accordingly denied, with strict proof thereof demanded at the time of trial.

Denied. After reasonable investigation, the Defendant is without sufficient knowledge to
form an opinion as to the truth of veracity of Plaintiff's averment, and the same is
accordingly denied, with strict proof thereof demanded at the time of trial. By way of
further Answer, to the extent that Plaintiff's averment is supported by the evidence of
record, any such construction and/or design defects resulted from the negligence,

carelessness and/or recklessness of the employees, agents and servants of Revathi - CP



Equipment, Ltd. (the manufacturer of said drill) and/or Plaintiff or its agents in modifying
the structure of the existing drill as manufactured and tendered to Plaintiff.

It is admitted that Plaintiff was required to make some repairs to the subject drill, for
which Plaintiff filed claims with the Defendant, and said claims were paid. By way of
further Answer, to the extent that Plaintiff's averments concerning inferior materials and
faulty construction are supported by the evidence of record, any such construction and/or
design defects resulted from the negligence, carelessness and/or recklessness of the
employees, agents and servants of Revathi - CP Equipment, Ltd. (the manufacturer of
said drill) and/or Plaintiff or its agents in modifying the structure of the existing drill as
manufactured and tendered to Plaintiff.

By way of further Answer, many of the purported flaws about which Plaintiff
complains were not communicated to Defendant in a timely fashion or within the
warranty period provided by Defendant's exclusive warranty, a copy of which is attached
hereto, and incorporated herein, as Exhibit "A".

a. Admitted

b.- m. Denied. After reasonable investigation, Defendant is without sufﬁcient

information to form an opinion as to the truth or veracity of Plaintiff's
averments, and the same are accordingly denied, with strict proof thereof

demanded at time of trial.



10.

Denied. After reasonable investigation, Defendant is without sufficient information to
form an opinion as to the truth or veracity of Plaintiff's averments pertaining to the
economic harm it has purportedly suffered, and the same are accordingly denied, with
strict proof thereof demanded at time of trial.

By way of further Answer, to the extent that Plaintiff's averments concerning
inferior materials and faulty construction are supported by the evidence of record, any
such construction and/or design defects resulted from the negligence, carelessness and/or
recklessness of the employees, agents and servants of Revathi - CP Equipment, Ltd. (the
manufacturer of said drill) and/or Plaintiff or its agents in modifying the structure of the
existing drill as manufactured and tendered to Plaintiff. By way of further Answer, the
damage claimed by Plaintiff 1s not covered by the warranty provided by Defendant. It is
also believed and therefore averred that Plaintiff has failed to mitigate any damages it
may have suffered.

Denied. After reasonable investigation, Defendant is without sufficient information to
form an opinion as to the truth or veracity of Plaintiff's averments pertaining to the
economic harm it has purportedly suffered, and the same are accordingly denied, with
strict proof thereof demanded at time of trial. By way of further Answer, the damage
claimed by Plaintiff is not covered by the warranty prdvided by Defendant. It is also
believed and therefore averred that Plaintiff has failed to mitigate any damages it may

have suffered.



11.

12.

13.

14.

15.

Denied. After reasonable investigation, Defendant is without sufficient information to
form an opinion as to the truth or veracity of Plaintiff's averments pertaining to the
economic harm it has purportedly suffered, and the same are accordingly denied, with
strict proof thereof demanded at time of trial.

By way of further Answer, to the extent that Plaintiff's averments concerning
inferior materials and faulty construction are supported by the evidence of record, any
such construction and/or design defects resulted from the negligence, carelessness and/or
recklessness of the employees, agents and servants of Revathi - CP Equipment, Ltd. (the
manufacturer of said drill) and/or Plaintiff or its agents in modifying the structure of the
existing drill as manufactured and tendered to Plaintiff. By way of further Answer, it is
believed and therefore averred that Plaintiff has failed to mitigate any damages it may
have suffered.

Denied as a conclusion of law to which no responsive pleading is required by the
Pennsylvania Rules of Civil Procedure.

Denied as a conclusion of law to which no responsive pleading is required by the
Pennsylvania Rules of Civil Procedure.

Denied as a conclusion of law to which no responsive pleading is required by the
Pennsylvania Rules of Civil Procedure.

Denied as a conclusion of law to which no responsive pleading is required by the

Pennsylvania Rules of Civil Procedure.



WHEREFORE, Defendant, Sullivan-Palatek, Inc., respectfully requests that this Honorable

Court rule in its favor and dismiss Plaintiff's claims with prejudice and issue an order providing for

costs, attorneys' fees and any other remedy this Court finds just and appropriate.

16.

17.

18.

19.

20.

21.

22.

23.

NEW MATTER

Defendant hereby incorporates paragraphs 1 through 15 herein as though they were set forth
at length.

Plaintiff's claims are barred in whole or in part by the express terms of the limited warranty
relative to the subject drill, which was provided to Plaintiff at the time of purchase and made
part of the parties’ bargain. See (Exhibit "A".)

Plaintiff's damages, if any, result proximately, in whole or in part, from the defective design,
construction and or materials of the subject drill.

Defendant did not manufacture or design the subject drill, but merely acted as a "conduit"
between the manufacturer and the Plaintiff.

Revathi - CP Equipment, Ltd. is the manufacturer of the subject drill.

Plaintiff's damages, if any, result proximately, in whole or in part, from the structural
"modifications" made by Plaintiff or its agents and /or normal wear and tear on the product.
Plaintiff identified no "specific" or "unique" purpose for its use of the subject drill.
Plaintiff has failed to state a claim for breach of an implied warranty of fitness for a

particular purpose.



24.

25.

26.

27.

Plaintiff's damages, if any, are offset in part by the value it received from use of the subject
drill.

Plaintiff's claims are barred in whole or in part because of its failure to mitigate damages.
Plamtiff's claims are barred in whole or in part by its failure to provide effective and timely
notice of the alleged defects in the drill.

Plaintiff’s claims are barred by the applicable Statute of Limitations.

WHEREFORE, Defendant, Sullivan-Palatek, Inc., respectfully requests that this Honorable

Court rule in its favor and dismiss Plaintiff's claims with prejudice and issue an order providing for

costs, attorneys' fees and any other remedy this Court finds just and appropriate.

Respectfully submitted,

CALDWELL & KEARNS

AP ——

Douglas"E. Herman, Esquire
Attorney ID# 86569

James L. Goldsmith, Esquire
Attorney ID# 27115

3631 North Front Street

/ Harrisburg, PA 17110-1533
Dated: _(@ / 11/0] (717) 232-7661
01-319/25499 4 Attorney for Defendant, Sullivan-Palatek, Inc.



Exhibit A

ALL-STATE® LEGAL 800-222-5'0

EDIt

RECYCLED




WARRANTY
DRILL PRODUCTS

Sullivan Induatrics, Inc. warranty all new driil praducts to be frce from defects in matcrisi or
workmanship, and that they will be manufactured in conformance with spplicable design drawings
and specifications appraved in weiting by Sullivan industries subject ta the following provisions:

Warranty Period: The warranty period for Sullivan Industries drill products is 25 fallows:

8) Track Drills and Drill Hammers - 6 months {rom the date of dclivery o the first  ulgimate user
or 9 manths from date of shipment from the § actory, whichever dare  first expires.

b) Self-Contained Air Compressors: Air End - 24 months., Balanes of Compressor unis «+ 12 manghs
from delivery to first ultimate user.

Sullivan Industries. Inc. Respanciblfities: If a wactantable failurc in materiat or workmaanship is found
during the warranty period specified herein, Sullivan will provide through the autharized Sullivan
distributor which sold thc product, or directly to the buyer. its choice of new, repajred or
remanufacturcd parts F.Q.B. its factary. and labor to make the repair or replacement during normal
business hours. all in accardance with the Proguct Suppory Handbook policies 1n effect at the ume.

Liser's Responsibilities: Il a warrantable failure accurs during the warranty period specificd hegein.
the user is responsible for giving Sullivan Industries timely written novice 2nd promptly making the
praduct available for repair. {or ait costs of tranzporting the praduct 10 the designated service faciliry
maiatained by an authorized Sullivan distributor, for returning failed pares to Sullivan Industrics,
freight prepaid, for reasonable travel expenses if the prodwret is repaired in the ficld at the user's
requesy, far premium or overnme labor charges incurred ro meet the user's work schedule. and (or costs
to investigate per{ormance complaints unless the problem is caused by a defecr in Sullivan Industries
material or workmanship.

Replacement Parts Warranty: Replacement parts provided under this warranty are warranted for the
remainder of the period applicable to the product in which insealled as if such replacement parrs were
ariginal components af the produet.

Limitatians; Sullivan Induserics, lac, is not responsible for failures resulting from damages to or
defects in the product causcd by overloading, mifuse, neglect or acrident; for the failure of. or
damages resulting from the use of, altachments. accessories o service pares not zald or recommended
for use by Sullivan Industries: far damages acourring aifter users unreasonable delay, afrer nonce by
Sullivan, in making products available for product improvements ordered by Sullivan, Sullivan
Industries neither assumes nor authorizes anv Sullivan Industries cemployee. or any other person. ficm
Or Corpararion to assume or create for it any other warranty, obligatioa, or liability other than those
expreasly sct farth herein.

TRIS WARRANTY IS EXFRESSLY IN LIEU OF ANY OTHER WARHBANTIES, EXFRESSED OR

+ INCLIDING ANY WARRANTY OF MERCHANTARILITY OR FITNESS FOR A
PARTICULAR FURPOSE. THE TOTAL RESPONSIBILITY OF SULIIVAN IDUSTRIES,
INC. FOR CTAYNS, 1OSSES, LIABILITY OR DAMAGES, WRETHER IN CONTRACT OR
TART, ARISING OOT OF, OR RELATED TO, ITS PRODUCTS SHALL NOT EXCEED ITS
PURCHASE PRTCE. IN NO EVENT SHALL SULLIVAN EE LIABLE FOR ANY SPECIAL,
INDIRECT, INCIDENTAL OR CONSEQUENTIAL DAMAGES OF ARY COARACTER,
INCLUDING BUT NOT LIMITED "0, IOSS OF YROOUCTIVE FACTILITIES OR
EQUIFNMENT, LOST FROFITS, IOST RENTAL INCUME, PROPERTY DAMAGE, EXPENSE
INCURRED IN RELIANCE ON THR FERFORMANCE OF SULLIVAN « OR 1OST PRODUCTION,
WHETHER SUFFERED BY EUYER OR ANY THIRD PARTY.
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VERIFICATION
I, Steve Van Loan, President of SULLIVAN-PALATEK®, hereby verify that the averments
in the foregoing Answer with New Matter are true and correct. I understand that false statements

herein are made subject to the penalties of 18 Pa. C.S. §4904, relating to unswom falsification to

authorities.

By: %ZW
teve Van Loan, President/CQO

SULLIVAN-PALATEK®



CERTIFICATE OF SERVICE

AND NOW, this ! lm day of June, 2001, I hereby certify that [ have served a copy of the
within document on the following by depositing a true and correct copy of the same in the U.S. Mails

at Harrisburg, Pennsylvania, postage prepaid, addressed to:

George S. Test, Esquire
P.O. Box 706
Phillipsburg, PA 16866

Attorney for Douglas Explosives, Inc.

CALDWELL & KEARNS

thW




ALL-STATE LEGAL SUPPLY CO. FORM NO.
67152-BF +67153-BL - 67155-GY + 67156-WH

FILED

%,_:z_ 13 2001

mllospl; :

A UL
Prothonotary

CALDWELL & KEARNS

A PROFESSIONAL CORPORATION
ATTORNEYS AT LAW

3631 NORTH FRONT STREET
HARRISBURG, PENNSYLVANIA I711O




DOUGLAS EXPLOSIVES, INC,, - IN THE COURT OF COMMON PLEAS
: CLEARFIELD COUNTY, PENNSYLVANIA
Plaintiff ‘ :
v. : NO. 2001-00682-CD

SULLIVAN-PALATEK, INC., :
: CIVIL ACTION - LAW
Defendant : JURY TRIAL DEMANDED

ENTRY OF APPEARANCE

To the Prothonotary of Said Court:
Please enter my appearance on behalf of Defendant, Sullivan-Palatek, Inc., in reference to the

above-captioned matter.

Respectfully submitted,

CALDWELL & KEARN,

ks

Douglas % Herman, Es&\lire
Attorney ID# 86569

3631 North Front Street
Harrisburg, PA 17110-1533

Dated: {, ~ (§~ ©) (717) 232-7661

01-319/26109 Attorney for Defendant, Sullivan-Palatek, Inc.

FILED

JUN 2 0 2001

William A. Shaw
Prothonctary



CERTIFICATE OF SERVICE

AND NOW, this lqﬁq day of June, 2001, I hereby certify that I have served a copy of the
within document on the following by depositing a true and correct copy of the same in the U.S. Mails

at Harrisburg, Pennsylvania, postage prepaid, addressed to:

George S. Test, Esquire
P.O. Box 706
Phillipsburg, PA 16866

Attorney for Douglas Explosives, Inc.

CALDWELL & KEARNS




ALL-STATE LEGAL SUPPLY CO. FORM NO.
67152-BF «67153-BL - 67155-GY « 67 156-WH
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CALDWELL & KEARNS

A PROFESSIONAL CORPORATION

ATTORNEYS AT LAW

3631 NORTH FRONT STREET
HARRISBURG, PENNSYLVANIA 17110




DOUGLAS EXPLOSIVES, INC., : IN THE COURT OF COMMON PLEAS
: CLEARFIELD COUNTY, PENNSYLVANIA
Plaintiff :

V.
SULLIVAN-PALATEK, INC,,
Defendant NO. 2001-00682-CD
V. .

REVATHI CP EQUIPMENT LIMITED,
and ALLIANCE TOOL, :
: CIVIL ACTION - LAW

Additional Defendants : JURY TRIAL DEMANDED

NOTICE

YOU HAVE BEEN SUED IN COURT. If you wish to defend against the claims set forth
in the following pages, you must take action within twenty (20) days after this Joinder Complaint
and Notice are served, by entering a written appearance personally or by attorney and filing in
writing with the Court your defenses or objections to the claims set forth against you. You are
warned that if you fail to do so the case may proceed without you and a judgment may be entered
against you by the Court without further notice for any money claimed in the Complaint or for any
other claim or relief requested by the Plaintiff. You may lose money or property or other rights
important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO
NOT HAVE A LAWYER OR CANNOT AFFORD ONE, GO TO OR TELEPHONE THE
OFFICE SET FORTH BELOW TO FIND OUT WHERE YOU CAN GET LEGAL HELP.

David S. Meholick
Court Administrator
Clearfield County Courthouse
Clearfield, PA 16830 ]

(814) 765-2641, Ext. 5982 Fu LF D ‘

JUN 2 n 2001

W.i'-m A. Shaw
Frcthoaotary



DOUGLAS EXPLOSIVES, INC., : IN THE COURT OF COMMON PLEAS
: CLEARFIELD COUNTY, PENNSYLVANIA
Plaintiff :

V.

SULLIVAN-PALATEK, INC,,

Defendant NO. 2001-00682-CD

V. .

REVATHI CP EQUIPMENT LIMITED,
and ALLIANCE TOOL,

: CIVIL ACTION - LAW
Additional Defendants : JURY TRIAL DEMANDED

NOTICIA

Le han demandado a usted en la corte. Si usted quiere defenderse de estas demandas
expuestas en las paginas siguientes, usted tiene viente (20) dias de plazo al partir de la fecha de la
demanda y la notificacion. Usted Debe presentar una apariencia escrita o en persona o por abogado
y archivar en la corte en forma escrita sus defensas o sus objeciones a las demandas en contra de su
persona. Sea avisado que si usted no se defiende, la corte tomara medidas y puede entrar una orden
contra usted sin previo a viso o notificacion, y por cualquier queja o alivio que es pedido en la
peticion de demanda. Usted puede perder dinero o sus propiedades o otros derechos importantes
para usted.

LLEVE ESTA DEMANDA A UN ABODAGO INMEDIATAMENTE. SI NO TIENE
ABOGADO O SINO TIENE EL DINERO SUFICIENTE DE PAGAR TAL SERVICIO, VAYA
EN PERSONA O LLAME POR TELEFONO A LA OFICINA CUYA DIRECCION SE
ENCUENTRA ESCRITA ABAJO PARA AVERIGUAR DONDE SE PUEDE
CONSEGUIR ASISTENCIA LEGAL.

David S. Meholick
Court Administrator
Clearfield County Courthouse
Clearfield, PA 16830
(814) 765-2641, Ext. 5982



DOUGLAS EXPLOSIVES, INC,, : IN THE COURT OF COMMON PLEAS
: CLEARFIELD COUNTY, PENNSYLVANIA
Plaintiff :

V.

SULLIVAN-PALATEK, INC.,

Defendant NO. 2001-00682-CD

V. '

REVATHI CP EQUIPMENT LIMITED,
and ALLIANCE TOOL,

. CIVIL ACTION - LAW
Additional Defendants : JURY TRIAL DEMANDED

THIRD PARTY COMPLAINT OF
DEFENDANT, SULLIVAN-PALATEK, INC.

COMES NOW, the Defendant, Sullivan-Palatek, Inc., by and through its attorneys,
CALDWELL & KEARNS, and files the within Third Party Complaint against the named
additional Defendants, and in support thereof avers the following:

1. The Plaintiff, Douglas Explosives, Inc., (hereinafter, “Douglas”), is a Pennsylvania
corporation whose mailing address is P.O. Box 77, Philipsburg, Pennsylvania 16866, with
offices at Graham Station, Decatur Township, Clearfield County, Pennsylvania.

2, The Defendant, Sullivan-Palatek, Inc., formerly Sullivan Industries, Inc., (hereinafter,
“Sullivan”), 1s a foreign corporation with a place of business at River Road, Claremont,

New Hampshire 03743.



Additional Defendant, Revathi CP Equipment, Ltd., (hereinafter, “Revathi™), is a foreign
corporation with a place of business at Pollachi Road, Malumachampatti Post,
Coimbatore - 641 021, INDIA.

Additional Defendant, Alliance Tool, (hereinafter, “Alliance™), is a foreign corporation
with a place of business at 1800 Overview Drive, Rock Hill, North Carolina 29730.

On May 10, 2001, Douglas filed a Complaint with the Prothonotary of the Court of
Common Pleas of Clearfield County asserting claims for breach of warranty against
Defendant Sullivan. A true and correct copy of Plaintiff’s Complaint is attached hereto,
and incorporated herein, and marked as Exhibit “A”.

Said Complaint avers that the Viper C 60HX industrial drill which Plaintiff purchased
from Defendant Sullivan was defectively designed and constructed of inferior materials.
See (Exhibit “A”, Plaintift’s Complaint 9 5, 7, 8, 9.)

Specifically, Plaintiff premises its theories of liability upon alleged breaches of the
implied warranties of merchantability and fitness for a particular purpose. See (Exhibit
“A”, Plaintiff’s Complaint 99 13-14.)

Defendant Sullivan provided a limited warranty to Plaintiff upon the sale of the subject
grill which disclaimed both of those implied warranties. A true and correct copy of
Sullivan’ Industries, Inc.’s Warranty is attached hereto, and incorporated herein, and
marked as Exhibit “B”.

Defendant Sullivan did not design or manufacture the subject drill.



10.

11.

12.

13.

14.

15.

16.

In point of fact, Additional Defendant Revathi designed and manufactured the subject
drill.

Defendant Sullivan purchased the subject drill from Révathi in or about 1995. A true and
correct copy of the Agreement of Sale is attached hereto, and incorporated herein, and
marked as Exhibit “C”.

Defendant Revathi’s agents failed to disclaim any warranties otherwise available to
Defendant Sullivan.

Defendant Revathi’s agents expressly warranted the quality and integrity of the subject
drill.

Defendant Sullivan thereafter sold the subject drill to the Plaintiff in or about April of
1998.

Upon information and belief, it is averred that Defendant Alliance is the “parent”
company of Additional Defendant Revathi, the latter existing as a wholly owned
subsidiary of Defendant Alliance.

To the extent that the subject drill is defectively designed or constructed of inferior
materials, the Additional Defendants are solely liable to the Plaintiff for any damages the
Plaintiff has suffered, or are liable over to Defendant Sullivan on the Plaintiff’s cause of
action, or are jointly and severely liable with Defendant Sullivan on the Plaintiff’s cause
of action, or are liable to Defendant Sullivan for breach of contract, breach of implied

warranty of merchantability, breach of implied warranty for a particular purpose, and/or



breach of express warranties, as Defendant was deprived of the basis of its’ bargain when

it purchased the drill from Defendant Revathi.

WHEREFORE, Defendant Sullivan respectfully requests that this Court enter Judgment
in its favor and against Additional Defendants for any harm which Plaintiffs’ have suffered

and/or for any damages suffered by Defendant, Sullivan-Palatek, Inc.

Respectfully submitted,

Sl

Douglas E. Herman, Esquire
Attomey ID# 86569
James L. Goldsmith, Esquire
Attorney ID# 27115
3631 North Front Street
Harrisburg, PA 17110-1533
Dated: &~ (-2 (717) 232-7661
0131926033 Attorney for Defendant, Sullivan-Palatek, Inc.
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VERIFICATION
I, Steve Van Loan, President of SULLIVAN-PALATEK®, hereby venfy that the
averments in the foregoing Third Party Complaint are true and correct. [ understand that false
statements herein are made subject to the penaltics of 18 Pa. C.S. §4904, relaung o unsworn

falsification to authorites.

ity

Stuve Van Loan, Presiden/COO
ULLIVAN-PALATEK®
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TO:STEVE VAN LOAN IN

GEORGE S. TEST
ATTORNEVAT.LAW
PHILIPSBURG, PA

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DOUGLAS EXPLOSIVES, INC,, *
Plaintiff ¥ No. 2001-00682-cD
®
Vs, 4'
* Code: Complaint -
SIELIVAN-PALATEK, INC,, *
Defendant  «
3

Filed on behalf of: ‘
Douglas Explosives, Inc., Plaintiff

Counsel of Record for this Party:
George S. Test, Esquire
P. O. Box 706
Philipsburg, PA 16866
(814) 342-4640

PA1D. #15915
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GEORGE S. TEST
ATTORNEY-AT-LAW
PHILIPSBURG, PA

NO.B819 P,2/8
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DOUGLAS EXPLOSIVES, INC,, *

Plaintiff * No. 2001-00682-CD

} *

Vs. *

*

SULLIVAN-PALATEK, INC,, *

Defendant ¢

 d

NOTICE

Court Administrator's Office

Clearfield County Courthquse R

Clearfield, PA 16830
(814) 765-264 %ﬂ%
(‘ﬁbrge S. Test, Esquire

A
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GEORGE S. TEST
ATTORNEY.AT-LAW
PHILIPSBURG, PA

NO.818 P.378--;
4:13PM SULLIVAN PALATEK

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DOUGLAS EXPLOSIVES, INC,,
Plaintiff

§

V8.

SULLIVAN-PALA’I‘EK, INC.,
Defendant

Qﬂ**'l'l-**

COMPLAINT
” 1. The Plaintiff is Douglas Explosives, Inc, a Pennsylvania Corporation, whose mailing

address is P. 0. Box 77, Philipshurg, PA 16866, with offices at Graham Station, Decatur
Towaship, Clearfield County, Pennsylvania.

2. The Defendant is Sullivan-Palatek, Inc., formerly Sullivan Industries, Inc., with offices and
a place of business at Rjver Road, Claremont, New Hampshire 03743,

3. On or about Aprif 3, 1998, Douglas Explosives, Inc., through Douglas Drij Services, Inc.,
purchased from Sullivan Industries, Inc, g Viper C60HX Drill bearing Serial Number 97E1001
for $220,000.00. Said unit is & track mounted rotary drill intended to be utilized to drill shot
holes in mines and quarries.

4. The Mendmt herein was familiar wuh Plaintiff's business and the intended use of the
machine being purchased. ’

5. The Viper C60HX Drill purchased by the Plaintiff was improperly designed and was
constructed from inferior materials,

6. In January 2001, Plaintiff had to stop attempting to use said dri]] due to total structural
failure making it unsafe to operate.
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7. Because of defective design and inferior materials, Plaintiff found it necessary to weld and
Support the frame jacks and mast. Each time oge area was strengthened, an adjacent area of the
structure would fail.

8. In addition to and as a result of said structural problems and inferior materials, the Plaintiff was
required to make the following repairs to said machine during the approximately two (2) years in
“ was in operation:

L 2. The cooler assembly was replaced three (3) times because of failure of the high pressure
! side, The entire cooler System was then replaced with an assembly from a different manufacturer.
I

b. The engine had to be rebuilt because faulty design resulted in a hole in the air inlet
allowing dirt to be sucked into the motor.

¢. Two (2) of four (4) leveling jacks failed and had to be replaced and the femaining
leveling jacks need to be replaced.

d. The drill pipe cracked after one month's use because the steel was defective,
e. The mast raising cylinder had to be repacked three (3) times.

£ The fuel tank fell off the machjne

8- The angle drilling package had to be plated and repaired. o

washe_d.

GEORGE S. TEST
ATTORNEY-AT-LAW

PHILIPSBURG, PA 1. The water injection system was never operable.
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GEORGE S. TEST
ATTORNEY.AT-LAW

PHILIPSBURG, PA

NO. 816 P.58 —;
4:14rm SULLLVHN PRLHTEK

frame which binds the injection lines,

k. Continual electrical problems because of faulty design of the electrical system and
problems caused by excessive flexing of the frame.

L Defective construction of the head assembly necessitated a complete rebuild,
m. The head motors had to be rebuilt and then replaced.

H 9. Asaresult of the improper design and inferor materials and resulting structural problems and
failure, the Plaintiff has suffered substantial expenses and financial losses including the following;

u a. InJuly 1998, the Compressor cooler, hydraufic cooler, and engine coolant cooler were
feplaced. Defendant supplied the parts at no cost but Plaintiff suffered ten (10) days of downtime
resulting in a loss of $16,100.00, transportation costs for the dgll of $768.00, and Iabor costs of
$1,000.00 for a total of $17.868.00, ‘

b. In October 1998, the hydraulic cooler Wwas removed and repaired resulting in two (2)
days downtime at a cost of $3,220.00, repair costs of $350.00, labor costs of $618.00, and
transportation costs of $768.00 for a total loss of $4,956 00

c. In April 1999, the hydraulic cooler failed and was replaced at a cost of $632.96, 1abor
sts of $927.00, and transportation costs of $768.00 for a total cost of §2,327.96.

d. In May 1999, the diese] engine had to be rebuilt when excessive flex in the main frame
esulted in 2 hole in the air intake piping resulting in dirt being sucked into the engine, destroying
the engine, resulting in an engine rebuild cost of §] 1,381.44, transportation costs of $162.00,
owntime loses of § 14,000.00, tabor costs of $926.88 for a total cost of $26,470.32.
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GEORGE S. TEST
ATTORNEY-AT-LAW
PHILIPSBURG, PA

NO.818 P.6/8
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€. In July 1999, the compressor and water cooler had to be replaced at a cost off
$6,039.80 with $7,000.00 in downtime loss, refabricating mounting brackets at a cost of $200.00,
labor costs of $308.96, and transportation costs of $162.00, equaling a total loss of $13,710.76.

£ In August 1999, the compressor cooler failed and had to be replaced for $742.00
resulting in a downtime loss of $6,440.00, labor cogts of $463 44, and transportation costs of
$768.00 for a total loss of $8,413.44.

8 InNovember 1999, the compressor cooler failed again and hag to be replaced at a cost
of $3,763.00 with 5 downtime loss of $5,600.00, labor costs of $617.92, and transportation costs
of $768.00 or a total loss of $10,748 02

h. In February 2000, the unit had to be completely cleaned and repainted at a cost of
$5,250.00.

i. In addition, Plaintiff entered into a contract to provide drilling services over g period of
three (3) years relying upon this machine. Because of the total logs Vof use of the machine, Plaintiff
has been required to lease g replacement machine to fulfi] its contractual obligations at a cost of
$12,000.00 per month,

tew frame with a new mast. Plaintiff estimates the cost of labor and material to do this wouid |
¢ $60,000.00. ’
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GEORGE S. TEST
ATTORNEY.AT-LAW
PHILIPSBURG, PA

NO.818 P.7/8
4: 15PH SULLIVAN PALATEK

13. The drill sold by Defendant was and is not merchantable as that term is utilized in 13 Pa_
H C.S.A. 2314

14. The drill sold by Defendant was not fit for the purposes for which it was sold and for the
purpose for which Defendant knew Plaintiff Wwas purchasing it, in violation of 13 Pa, C.S.A 2315,

15. As a result of the defective design of the aforesaid drill and the defective materials used in jts
construction, Plaintiff has suffered and will continue to suffer substantial financial foss

* WHEREFORE, Plaintiff demands judgment against Defendant in the amount of
$149,745.40 plus, $12.000.00 per month in rental damages, inter,

and costs of suit.

George §/Test, Esquire
AttomegAor the PlaintifF

|
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WARRANTY
DRILL PRODUCTS

Sullivan Induarrics, Inc. warrants all new drill praducts to be free fram defects in material or
workmanship, and that they will be manufacrured in conformance with applicable design drawings
and specifications appraved in writing by Sullivan Industries subject ta the following provisions:

Warranty Period: The warranty period for Sullivan Indnstries drill producrs is as follows:

a) Track Drills and Drill Hammers - 6 manths {rom the date of dclivery to the first  ultimate user
or 9 manths from date of shipment from the factory, whichever dare  firs expires.

b) Seif-Contained Air Campressars: Air End - 24 months. Balance of Compressor vnit - 12 manths
from delivery to first ultimare wser,

Sullivan Indastries. Inc. Responcibliities: If a wartantable failure in materiat or workmaaship is found
during the warranty period specified herein, Sulliven will pravide thraugh the autharized Sullivan
distributor which sold the product, or directly to the buyer, its choice of new, repajred or
remanuf{actured parts F.O.B. its factary, and labor ta make the repair or replacement during nermal
business hours. all in accardance with the Product Suppert Handbook policics 1o effect at the ume,

Lser's Respousibilities: Il a warrantable (ailure ocours during the warranty period specificd heresn.
the user is responsible for giving Suilivan Industrics timely written natice and promptiy making the
product available for repair. {or all costs of transporring the product 10 the designated service faciliry
maintained by an aurhorized Sullivan distributor, for recurning failed parts to Sullivan Induserics,
freight prepaid, for reasonable travel expenszes if the product is repaired in the ficld at the user's
request, for premium or overnme labor charges incurred ta meet the user's work schedule. and (or costs
to investigate perf armance complaints unless the problem is caused by a defecr in Sullivan Industries
material or workmanship.

Replacement Par(s Warranty: Replacement parts provided under this watranty are warranted for the
remainder of the period applicable te the praduct in which installed 35 if such replacemeat pares were
ariginal campoaents af the praduet.

Limitatians: Sullivan Industrics, Inc, is not respansible for failures resulsing from damages ta or
defects in the product causcd by overloading, misasc, neglect or accident: for the failure of. or
damages resulting from the use of. attachments. accessories ar service parts not zald or recammended
far use by Sullivan Industries: far damages accurring after users unrcasonable delay, afrer notice by
Sullivan, in making products available for product improvements ardered by Sullivan. Sullivan
Industrics ncither assumes nor suthorizes anv Sullivan Ingustries employee. or any other person. firm
or corporarion to assume or create for it any nther warranty, obligation. or liability other than those
expressiy set farth herein.

THIS WARRANTY IS EXFRESSLY IN LIEU OF ANY OTHER WARRBANTTIES, EXPRESSED OR
IMPLIFED, INCIIODING ANY WARRANTY OF MERCHARTABILITY OR FITNESS FOR A
PARTICULAR PURFQSE. THE TOTAL RESPONSIRILITY OF SULIIVAN INDUSTRIES,
INC. FOR CLATNS, IOSSES, LIABILYTY OR DAMAGES, WRAETHER TN CORTRACT OR
TORT, ARISING OOT OF, OR RELATED TO, ITS PRODUCTS SHALL NOT EXCEED ITS
PURCHASE FRICE. 1IN RO EVENT SHALL SULLIVAN BE LTABLE FOR ANY SPECIAL,
INDIRECT, INCIDENTAL OR CONSEQUENTIAL DAMAGES OF ARY CHARACTER,
INCLODING BUT NOYT LIMITED %0, LOSS OF FRONUCTIVE FACILITIES OR
EQUIPMENRT, IOST PROFITS, LOST RENTAL INCUME, PROPERTY DAMAGE, EXPENSE
INCORRED IN RELIANCE ON THR FERFORMANCE OF SULLIVAN, OR IOST FRODUCTION,
WHETHER SUFFERED BY BUYER OR ANY THIRD PARTY.
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AGREEMENT FOR SALE AND PURCHASE OF
VIPER (C 60HX)
CRAWLER MOUNTED BLAST HOLE DRILL

This Letter of SULLIVAN INDUSTRIES INC,, USA
(hereinafter referred to as «SULLIVAN?”), confirms their
agreement with REVATHI-CP EQUIPMENT LIMITED
(hereinafter referred to as «“REVATHI-CP”) in respect to the
sale and purchase of VIPER (C 60HX) Crawler Mounted Blast
Hole Drill, completely assembled, tested and painted, at
mutually agreed prices.

1. The “Viper (C 60HX) drill is designed and manufactured
by “Revathi-CP” confirming to the specifications supplied
by SULLIVAN. Any exception, modification or changes
shall be made only with mutual consent. REVATHI-CP
will not sell the drill to any party in USA other than
SULLIVAN without SULLIVAN'S prior written consent.

2. SULLIVAN shall be solely responsible to supply any and
all literature relating to the product, including, but not
limited to, instructions and maintenance manuals, for

machines that are sold to SULLIVAN by REVATHI-CP

under this Agreement.
3. PRICE, DELIVERY AND TERMS OF PAYMENT

a) The FOB Chennai, India price and scope of supply of each
order inclusive of all taxes and governmental charges
imposed by Governmental units in India shall be mutually
discussed and agreed upon.

b) The delivery shall be mutually discussed and agreed upon
for each order.

c) SULLIVAN shall open, one month before the scheduled
date of delivery for each machine a Letter of Credit with
terms as described substantially in the attached
“Description of Letters of Credit”.

4. The timely shipment of the machines will be subject to
SULLIVAN providing, one month before the due date of
delivery, a separate Letter of Credit with terms as
described substantially in the attached “Description of
Letters of Credit”.
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DOUGLAS EXPLOSIVES, INC,, : IN THE COURT OF COMMON PLEAS
Plaintiff : CLEARFIELD COUNTY, PENNSYLVANIA

V.

SULLIVAN-PALATEK, INC., :
Defendant : NO. 2001-00682-CD

V.

REVATHI CP EQUIPMENT LIMITED, :
and ALLIANCE TOOL, : CIVIL ACTION - LAW
Additional Defendants : JURY TRIAL DEMANDED

CERTIFICATE OF SERVICE

AND NOW, this ZG'H\' day of June, 2001, I hereby certify that I served a copy of the

Third Party Complaint on the following by hand delivering a copy of the same to:

George S. Test, Esquire
P.O. Box 706
Phillipsburg, PA 16866

Attorney for Douglas Explosives, Inc.

CALDWELL & KEARNS J

By: @ﬁ%@ -ONT T~
Douglas ¥/ Herman, Esquire
Attorney ID# 86569

FILED

W 2 7 2001

William A. Shaw
Prothonotary
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William A. Shaw
Prothonotary

CALDWELL & KEARNS

A PROFESSIONAL CORPORATION
ATTORNEYS AT LAW

3631 NORTH FRONT STREET
HARRISBURG, PENNSYLVANIA 17110




In The Court of Common Pleas of Clearfield County, Pennsylvania
Sheriff Docket # 11131
DOUGLAS EXPLOSIVE INC. _ 01-682.CD

VS.
SULLIVAN-PALATEK, INC. Al

THIRD PARTY COMPLAINT

SHERIFF RETURNS

NOW JUNE 25,2001 AT 2:59 PM DST SERVED THE WITHIN THIRD PARTY
COMPLAINT ON REVATHI CP EQUIPMENT LIMITED, DEFENDANT AT DOUGLAS
DRILL SERVICES INC., RT. 322 W., PHILIPSBURG, CLEARFIELD COUNTY,
PENNSYLVANIA BY HANDING TO RAGU RAGHAVENDRA, PRESIDENT OF

REVATHI CP EQUIPMENT LMT., A TRUE AND ATTESTED COPY OF THE ORIGINAL
THIRD PARTY COMPLAINT AND MADE KNOWN TO HIM THE CONTENTS THEREOQF.
SERVED BY: DAVIS/MORGILLO

NOW JUNE 25,2001 AT 2:59 PM DST SERVED THE WITHIN THIRD PARTY

COMPLAINT ON ALLIANCE TOOL, DEFENDANT AT DOUGLAS DRILL SERVICES

INC., RT. 322 W., PHILIPSBURG, CLEARFIELD COUNTY, PENNSYLVANIA BY
HANDING TO CHARLES ROBINSON, PRESIDENT OF ALLIANCE TOOL, A TRUE AND
ATTESTED COPY OF THE ORIGINAL THIRD PARTY COMPLAINT AND MADE KNOWN
TO HIM THE CONTENTS THEREOF.

SERVED BY: DAVIS/MORGILLO

Return Costs

Cost Description
40.98 SHFF. HAWKINS PAID BY: ATTY. F l F-aa 5“55
pan AL :
20.00 SURCHARGE PAID BY: ATTY. L, w4

L=

e
JUL O3 200
William A. sm%ﬂ-

Prothonotary

Sworn to Before Me This So Answers,

!3 /DayOf S“%F 2001 é’ /
S ad
Chester A. Hawlkins

WILLIAM A. SHAW ’ )
Prothonotarg Sheriff
My Commission Expires
1s¥ Monday in Jan. 2002
Clearfield Co. Clearfield, PA.
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GEORGE S. TEST
ATTORNEY-AT-LAW

PHILIPSBURG, PA

IN THE COURT OF COMMON PLEAS OF CLEARF IELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DOUGLAS EXPLOSIVES, INC.,

Plaintiff No. __2001-00682-CD

VS.
Code: Answer to New Matter
SULLIVAN-PALATEK, IN C,

Defendant

¥R X X X %X X %

Filed on behalf of:
Douglas Explosives, Inc., Plaintiff

Counsel of Record for this Party:
George S. Test, Esquire
P. O. Box 706
Philipsburg, PA 16866
(814) 342-4640

PALD. #15915

FILED

JuL 0 2001

William A. Shaw
Prothonotary




GEORGE S. TEST
ATTORNEY-AT-LAW

PHILIPSBURG, PA

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DOUGLAS EXPLOSIVES, INC., *
Plaintiff * No. - 2001-00682-CD
®
V8. *
%
SULLIVAN-PALATEK, INC., *
Defendant *
*
ANSWER TO NEW MATTER

16. Paragraph 16 contains no averment of fact and does not require responsive pleading.

17. Denied. After a diligent search of files and questioning of employees, Plaintiff can find no

evidence that said document was delivered to Plaintiff.

18. Admitted.

19. Denied. Plaintiff is without knowledge concerning who designed the subject drill.
Paragraph one of Exhibit C to Defendant's Third Party Complaint states that Defendant supplied
the "specifications" for said drill and the only name appearing on said drill was the Defendant's.

20. Admitted.

21. Denied. Plaintiff made no structural changes to the subject drill. Plaintiff did replace the oil

cooling unit but Defendant requested the same change be made to other drills of this type.

22. Denied. Defendant was aware of the uses and conditions under which Plaintiff would utilize

said machine.

23. Denied as a conclusion of law to which no responsive pleading is required.




GEORGE S. TEST
ATTORNEY-AT-LAW

PHILIPSBURG, PA

23. Denied as a conclusion of law to which no responsive pleading is required.
24. Denied as a conclusion of law to which no responsive pleading is required.
25. Denied as a conclusion of law to which no responsive pleading is required.

26. Denied. Plaintiff at all times kept Defendant informed about the problems it was having with

said machine.

27. Denied as a conclusion of law to which no responsive W‘ is required.
A

e

e =
Q/ Ve 2™
/C\rbsu:ge% ';é/t,Esquirc S

/ Attomey fopDouglas Explosives, Inc.
Vs

.




GEORGE S. TEST
ATTORNEY-AT-LAW
PHILIPSBURG, PA

COMMONWEALTH OF PENNSYLVANIA
COUNTY OF (_({ e

AFFIDAVIT

On this, the@f‘ day of ( ) 5/‘%%—- , 2001, before me, a Notary Public,

personally appeared DOUGLAS K. BURNSWORTH, President of Douglas Explosives, Inc.,
the Plaintiff herein and acknowledged that he has read the foregoing Answer to New Matter and

that the statements made therein are true and correct to the best of his information and belief

DOUGLAS EXPLOSIVES, INC.

SN R N

D&uglas K. Burnsworth, President

SWORN to and SUBSCRIBED

/A day of
2001.

Notaria) Seal
Goorge S, Tast, Not
thps'gz "Bk otary Publie
[ My Commissr%n si‘?;ﬁ?”é’fﬁi’ o 004




GEORGE S. TEST
ATTORNEY-AT-LAW

PHILIPSBURG, PA

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DOUGLAS EXPLOSIVES, INC,, *
Plaintiff * No. 2001-00682-CD
*
Vs, *
. *
SULLIVAN-PALATEK, INC., *
Defendant *
*
CERTIFICATE OF SERVICE

The undersigned, George S. Test, Esquire hereby certifies that he has served a true and
correct copy of the Answer to New Matter in the above captioned matter via first class mail,

postage prepaid in Philipsburg, Pennsylvania, on July 3, 2001 addressed to the following:

Douglas E. Herman, Esquire
CALDWELL & KEARNS
3631 North Front Street
Harrisburg, PA 17110-1533

/S Geotge'S. Te’st,VEsquire
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« SAARGENTL\Douglas Explosives\praecipe for-appearance.wpd  July 9, 2001 (2:58pm) No. 200 1-00682-CD
» .

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DOUGLAS EXPLOSIVES, INC,, CIVIL DIVISION
Plaintiff, No. 2001-00682-CD
v. Issue No.
SULLIVAN-PALATEK, INC,, PRAECIPE FOR APPEARANCE
Defendant. Code:
\2 Filed on behalf of Additional Defendants,

Revathi CP Equipment Limited and Alliance
REVATHI CP EQUIPMENT LIMITED and Tool
ALLIANCE TOOL,

Additional Counsel of record for this party:
Defendants.

L. John Argento, Esq.

PA. LD. #39342

DICKIE, McCAMEY & CHILCOTE, P.C. -
Firm #067

Two PPG Place, Suite 400

Pittsburgh, PA 15222-5402

(412) 281-7272

JURY TRIAL DEMANDED
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PRAECIPE FOR APPEARANCE

TO: PROTHONOTARY
Kindly enter our Appearance on behalf of the Additional Defendants, Revathi CP
Equipment Limited and Alliance Tool, in the above-entitled action. |
Respectfully submitted,

DICKIE, McCAMEY & CHILCOTE, P.C.

o 2

L. John Argento! Esquire O

Attorneys for Ad@j}%nal Defendant,
Revathi CP Equipment Limited and
Alliance Tool
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S\ARGENTL\Douglas Explosives\praecipe for-appearance.wpd  July 9, 2001 (3:35pm) No. 2001-00682-CD

CERTIFICATE OF SERVICE

I, L. John Argento, Esquire, hereby certify that true and correct copies of the
foregoing Praecipe for Appearance have been served this ‘}ﬁ day of July, 2001, by U S. first-class
mail, postage prepaid, to counsel of record listed below:

George S. Test, Esquire
P.O. Box 706
Phillipsburg, PA 16866
Douglas Herman, Esquire

3631 North Front Street
Harrisburg, PA 17110-1533

DICKIE, McCAMEY & CHILCOTE, P.C.

X ke Gl X

L Jolﬁl Arggnto, Esquire

Attorneys for Additional Defendants, Revathi
CP Equipment Limited and Alliance Tool



GEORGE S. TEST
ATTORNEY-AT-LAW

PHILIPSBURG, PA

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DOUGLAS EXPLOSIVES, INC,,

Plaintiff No. __2001-00682-CD

V8.

SULLIVAN-PALATEK, INC.,
Defendant

*OR % W X K K ¥

CERTIFICATE OF SERVICE

The undersigned, George S. Test, Esquire hereby certifies that he has served a true and
correct copy of the Answer to New Matter in the above captioned matter via first class mail,

postage prepaid in Philipsburg, Pennsylvania, on July 20, 2001 addressed to the following:

L. John Argento, Esquire
DICKEY, MCCAMEY & CHILCOTE
2 PPG Place - Suite 400
Pittsburgh, PA 15222-5402

/ GWTest, squire
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DOUGLAS EXPLOSIVES, INC., : IN THE COURT OF COMMON PLEAS
Plaintiff : CLEARFIELD COUNTY, PENNSYLVANIA

V.

SULLIVAN-PALATEK, INC., :
Defendant : NO. 2001-00682-CD

V.

REVATHI CP EQUIPMENT LIMITED, :
and ALLIANCE TOOL, : CIVIL ACTION - LAW
Additional Defendants : JURY TRIAL DEMANDED

DEFENDANT, SULLIVAN-PALATEK, INC.’S PRAECIPE TO
DISCONTINUE THE ACTION AGAINST ADDITIONAL DEFENDANTS,
REVATHI CP EQUIPMENT LIMITED AND ALLIANCE TOOL

To the Prothonotary of Said Court:

On June 20, 2001, Defendant, Sullivan-Palatek, Inc. filed a Third Party Complaint joining
Additional Defendants Revathi CP Equipment Limited and Alliance Tool in the above-captioned
matter. Additional Defendants were served by Sheriff service on Tuesday, June 25, 2001 in
Clearfield County.

Defendant, Sullivan-Palatek, Inc., now requests that its claims against Additional Defendants,
Revathi CP Equipment Limited and Alliance Tool be discontinued and that the docket be marked

accordingly.

Respectfully submitted,

FI LED CALDWELL & KEARNS

AR /
w2 4 2001 N '
) Douglas & Herman, Esquire
William A. Shaw Attorney ID# 86569
Prothonotary James L. Goldsmith, Esquire
Attormey ID# 27115

3631 North Front Street
/ Harrisburg, PA 17110-1533
patet: 1] 23/0) (717) 232-7661

A ¥

01.319/27594 Attorney for Defendant, Sullivan-Palatek, Inc.
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CERTIFICATE OF SERVICE

AND NOW, this 2 : )rd' day of July, 2001, I hereby certify that I have served a copy of the
within document on the following by depositing a true and correct copy of the same in the U.S. Mails

at Harrisburg, Pennsylvania, postage prepaid, addressed to:

George S. Test, Esquire
P.O. Box 706
Phillipsburg, PA 16866

Attorney for Douglas Explosives, Inc.

L. John Argento, Esquire
Christopher T. Lee, Esquire
DICKIE, McCAMEY & CHILCOTE
Two PPG Place - Suite 400
Pittsburgh, PA 15222-5402

Attorneys for Revathi CP Equipment Limited and Alliance Tool

CALDWELL & KEARNS
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CALDWELL & KEARNS

A PROFESSIONAL CORPORATION
ATTORNEYS AT LAW

3631 NORTH FRONT STREET
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IN THE COURT OF COMMON PLEAS OF |
CLEARFIELD COUNTY, PENNSYLVANIA &

CIVIL DIVISION
Douglas Explosives, Inc.
Plaintiff
Vs. No. 2001-00682-CD
Sullivan-Palatek, Inc.
Defendant
Vs.
Revathi CP Equipment Limited and

Alliance Tool
Additional Defendants

CERTIFICATE OF DISCONTINUATION

Commonwealth of PA
County of Clearfield

I, William A. Shaw, Prothonotary of the Court of Common Pleas in and for the County and
Commonwealth aforesaid do hereby certify that the above case was on July 24, 2001 marked:

Discontinued Against Additional Defendants, Revath CP Equipment Limited, and Alliance Tool
only.

Record costs in the sum of $80.00 have been paid in full by George Test, Esquire.

IN WITNESS WHEREQF, I have hereunto affixed my hand and seal of this Court at Clearfield,
Clearfield County, Pennsylvania this 24th day of July A.D. 2001.

William A. Shaw, Prothonotary



SALEECT\247615\Notice of Removal-Clearfield- wpd  July 24, 2001 (2:47pm)

No. 2001-00682-CD

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DOUGLAS EXPLOSIVES, INC.,

SULLIVAN-PALATEK, INC,,

REVATHI CP EQUIPMENT LIMITED and
ALLIANCE TOOL,

FILED

25 2001

William A, Shaw ™
Protho:

V.

V.

Plaintiff,

Defendant,

Additional Defendants.

notary

CIVIL DIVISION

No. 2001-00682-CD

Issue No.

NOTICE OF REMOVAL

Code:

Filed on behalf of Revathi CP Equipment Limited
and Alliance Tool, Additional Defendants
Counsel of record for this party:

L. John Argento, Esquire

PA 1.D. #39342

Christopher T. Lee, Esq.

PA 1D. #62422

DICKIE, McCAMEY & CHILCOTE, P.C.
Firm #067

Two PPG Place, Suite 400

Pittsburgh, PA 15222-5402

(412) 281-7272

JURY TRIAL DEMANDED




SALEECT\247615Notice of Removal-Clearfield.wpd  July 24, 2001 (2:47pm) No. 2001-00682-CD

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DOUGLAS EXPLOSIVES, INC., )
)
Plaintiff, )
)
v. ) No. 2001-00682-CD
)
SULLIVAN-PALATEK, INC,, )
)
Defendant. )
)
V. )
)
REVATHI CP EQUIPMENT LIMITED, )
and ALLTANCE TOOL, )
)
Additional Defendants. )

NOTICE OF REMOVAL

PLEASE TAKE NOTICE that on this Oifﬂday of July, 2001, the undersigned at'tbrneys
for Petitioners, Revathi CP Equipment Limited and Alliance Tool, filed a verified Notice of Removal of
this action from the Court of Common Pleas of Clearfield County, Pennsylvania to the United States
District Court for the Western District of Pennsylvania. A copy of said Notice of Removal is attached
hereto and made a part hereof.

Respectfully submitted,

DICKIE, McCAMEY & CHILCOTE, P.C.

By: 4%%

L. John Argento; Esquire
Pa. 1.D. #39342
Christopher T. Lee, Esquire
Pa. LD. #62422

Two PPG Place, Suite 400
Pittsburgh, PA 15222
(412) 392-5395

Attorneys for Revathi CP Equipment Limited, and
Alliance Tool, Additional Defendants



IN THE UNITED STATES DISTRICT COURT FOR
THE WESTERN DISTRICT OF PENNSYLVANIA

DOUGLAS EXPLOSIVES, INC.,
Plaintiff,
. C.A. No.
SULLIVAN-PALATEK, INC,,
Defendant.

V.

REVATHI CP EQUIPMENT LIMITED,
and ALLIANCE TOOL,

R i i T N i e i S g

Additional Defendants.

NOTICE OF REMOVAL

AND NOW come the Petitioners, REVATHI CP EQUIPMENT LIMITED, and ALLIANCE

TOOL, by and through their counsel, Dickie, McCamey & Chilcote, P.C., and pufsuant to 28 US.C,,

§ 1441 and § 1446 and file this Notice of Removal of the foregoing case to the United States District
Court for the Western District of Pennsylvania, the following of which is a statement:

1. A civil action was commenced and is currently pending in the Court of Common

Pleas of Clearfield County, Pennsylvania, in which Douglas Explosives?'Inc., 1s the Plaintiff; Sullivan-

Palatek, Inc. is the Defendant; and Petitioners are the Third Party Defendants. The action is styled as

follows:
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DOUGLAS EXPLOSIVES, INC. v.
SULLIVAN-PALATEK, INC. v. '
REVATHI CP EQUIPMENT LIMITED and ALLIANCE TOOL

No. 2001-00682-CD
2. This action was commenced by the filing of a Complaint. Attached hereto as Exhibit
A is a true and correct copy of the Complaint.
3. Thereafter, original Defendant, Sullivan-Palatek, Inc., filed ra Third Party Complaint
purporting to join Revathi CP Equipment Limited and Alliance Tool. See Exhibit “A”.
4, In the original Complaint, Plaintiff asserts claims sounding in breach of implied
warranties of merchantability and fitness for a particular purpose.

S. The Third Party Plaintiff, Sullivan-Palatek, Inc., asserts claims sounding in breach of

contract, breach of implied warranty and merchantability, breach of implied warranty for a particular

purpose, and/or breach of express warranties.
6. The action involves a controversy between citizens of different states:

A. Plamtiff, Douglas Explosives, Inc., is a Pennsylvania corporation with a
principal place of business in Clearfield County, Pennsylvania;

B. Third Party Plaintiff, Sullivan-Palatek, Inc., is a New Hampshire corporation
with a principal place of business located in Fairmont, New Hampshire;

C. Petitioner Revathi is an Indian corporation with its principal place of business
located in Coimbatore, Country of India; Alliance Tool, is not an entity, but has
an office in Rock Hill, North Carolina;

D. It 1s believed and therefore averred that the action concerns a matter in
controversy exceeding the sum or value of $75,000.00, exclusive of interest and
costs;

E. The action is one of which the District Courts of the United States possesses

original jurisdiction under 28 U.S.C. § 1332; there exists complete diversity of
citizenship among Plaintiff, Third Party Plaintiff, and Third Party Defendant,



and the matter in controversy exceeds the sum or value of $75 ,000.00, exclusive
of imterest and costs.

7. This Notice of Removal is filed within thirty (30) days after Petitioners' receipt of the
Third Party Complaint.

8. Written notice of the filing of this Notice of Removal will be served upon Plaintiff and
Third Party Plaintiff promptly after the filing of a Notice with the United States District Court for the
Western District of Pennsylvania, as required by law.

9. A true and correct copy of this Notice of Removal will be filed with the Prothonotary
of the Court of Common Pleas of Clearfield County, Pennsylvania promptly after the filing of this Notice
with the United States District Court for the Western District of Pennsylvania, as required by law.

10. By filing of this Notice of Removal, Petitioners do not waive any defense which may be
available to it under applicable law, including but not limited to defenses as to service, jurisdiction,
subject matter jurisdiction, statutes of limitations, and any defenses available to it under any applicable
contract.

WHEREFORE, Petitioners, Revathi CP Equipment Limited and Alliance Tool, respectfully
request this Honorable Court grant the Petition for Removal set forth within this Notice of Removal.

JURY TRIAL DEMANDED.

Respectfully submitted,
DICKIE, McCAMEY & CHILCOTE, P.C.

L. John Aréento, Esquire
Pa. ID. #39342
Christopher T. Lee, Esquire
Pa. LD. #62422




Two PPG Place, Suite 400
Pittsburgh, PA 15222
(412) 392-5395

Attorneys for Revathi CP Equipment Limited, and
Alliance Tool, Additional Defendants



Sent, byt Atlas {OPCO North America Inc. g73 439 9188; 06/28/01 14:28; JetFax_#940;Page 2

DOUGLAS EXPLOSIVES, INC,, : IN THE COURT OF COMMON PLEAS

. CLEARFIELD COUNTY, PENNSYLVANIA
Plaintiff :

v.
SULLIVAN-PALATEK, INC,,

Defendant : NO. 2001-00682-CD

v, : /
REVATHI Cp EQUIPMENT LIMITED,
and ALLIANCE TOOL, :
: CIVIL ACTION - LAW
Additional Defendants ] URY TRIAL DEMANDED

NOTICE

YOU HAVE REEN SUED [N COURT. If you wish to defend against the claims set forth
in the following pages, you must take action within twenty (20) days after this Joinder Complaint
and Notice are served, by entering a written gppearance personzlly or by attorney and filing in
writing with the Court your defenses or objections to the claims set forth against you. You are
warned that if you fail 10 do so the case may proceed without you and a judgment may be entered
against you by the Court without further notice for any money claimed in the Complaint or for any
other cleim or reljef requested by the Plaintiff. You may lose money or property or other rights
imporiant to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO
NOT HAVE A LAWYER OR CANNOT AFFORD ONE, GO TO OR TELEPHONE THE
OFFICE SET F(S.STH BELOW TO FIND OUT WHERE YOU CAN GET LEGAL HELP.

¢ b @"’\V David S. Mefolick
V.0 Court Administrator . -~
&, :b \\&‘ Clearfield County Courthouse ' nereby certify this o ba zir
d 2 : Clearfield, PA 16830 ard aestac orpy ef 1 il

N §

EXHIBIT

A

ALL-STATE LEGAL®




DOUGI.AS FXPLOSIVES, INC., : IN THE COURT OF COMMON PLEAS

: CLEARFIELD COUNTY, PENNSYLVANT.A
Plaintiff : '

V.
SULLIVAN-PAI ATEK, INC.,
Defendant NO. 2001 00682-CD
) .
REVATHI CP EQUIPMENT LIMITED,
and ALLIANCE TOOL,

: CIVIL ACTION LAW
Additional Defendants - JURY TRIAL DEMANDED

NOTICIA

Le brau demandado 2 usted en Ja corte. Si usted quiere defenderse de estas demandas

cxpuestas en las paginas siguientes, usted tiene viente (20) dias de plazo a] partir de Ja facha de ja
demanda y la notificacion. Usted Debe presentar una apariencia cscrita o en persona o por abcgado
Y archivar en la co:te o) forma €scriia sus defensas o sus objeciones a las demandas en contra de sy
persona. Sca avisado que 51 usted no se defiende, la cone lomara medidas y puede entrar una orden
contra ust=d sin previo u viso o notificacion, y por cualquier queja o alivio guz es pedido en Ia
peticion dc demanda. Usteg pucde perder dinero o sus propiedades o otros derechos importantes
para usted.

LLEVE CSTA DEMANDA A UN ABODAGOU INMEDLATAMENTE. SI NO TIENE
ABOGADO O SI NO TICNE EL DINERQ SUFICIENTE DE PAGAR | AL SERVICIO, VAYA
EN PERSONA O LLAME POR TELEFONO A LA OFICINA CuYA DIRECCION SE
ENCUENTRA ESCRITA ABAJO PARA AVERIGUAR DONDE SE PUEDE

David S. Meholick
Court Administrator
Clearfield County Courthouse
Clearfield, PA 16830
(814) 765 2641, Ex1. 5082

ey IRmblua oS u,y L AyuT oo, e



Sent by: Atlas Copco North America Inc. 973 439 9188; 08/28/01 14:28; Jetfax_#940;Page 4/24

DOUGLAS EXP) NSTVES, INC, : IN THE COURT OF COMMON PLEAS

: CLEARFIELD COUNTY, PENNSYLVANIA
Plaintift !

V.

SULLIVAN-PALATF.K, INC,,

Defendant : NO. 2001 00682-CD

A\

REVATHI CP EQUIPMENT LIMITED,
and ALLIANCE TOOL,

: CIVIL ACTION LAW
Additional Defendants - JURY TRIAL DEMANDED

THIRD PARTY C OMPLAINT OF
DEFENDANT. SULLIVAN-PALATEK, INC.

COMES NOW, the Defendant, Sullivan-Palatek, Inc., by and through jts attomneys,

CALDWELL & KEARNS, and files the within Lhird Pany Complaint against the named

additional Delendants, and in Suppert thereof avers the following:
1. The Plaintiff, Douglas Explosives, Inc., (hereinatter, “Douglas™), is a Pennsylvania

corporation whose mailing address is P.O. Box '/, Pmlipsburg, Pennsylvania 16866, with

offices at Graljayy Station, Decatur Township, Clearfield County, Peansylvania.

N

The Defendan, Sullivan-Palatek, Inc., formerly Sullivan Lndustn'c§, Inc., (hereinafter,

“Sullivan™), is a furcign corporation with a place of business at River Road, Claremont,

New Ilampshire 03743,




Sent. by: Atlas COopco North America Inc. 973 43t 9188; 00/28/01 14:80;  JetFax #940;Page 5/24

Additional Defendant, Revathi CP Equipment, Lid., (hereinafter, “Revathi™), js a foreign
corporation with 3 place of business at Pollach;j Road, Malumachampatti Post,
Coimbatore - 64] 02], INDIA.

Additional Defendant, Alliance Tool, (hereinaficr, “Alliance™), is a foreign corporation
with a place nt business at 1800 Overview Drive, Rock Hill, North Carolina 29730.

On May 10, 2001, Douglas filed 2 Complaint with the Prothonotary of the Cowt of
Common Pleas of Cleartield County asserting claims for breach of warranty agajst
Defendant Sullivan. A rie and correct copy of Plaintiff' s Complaint is attached hereto,
and incorporated herein, and marked as Exhibit “A""

Said Complaint avers that the Viper (! 60HX industrial drill which Plaintiff purchascd
from Defendant Sullivan was defecti vely designed and constructed of inferior materials.
Scz (Exlibit “A”. Plaintiffs Complaint 11 5, 7, 8, 9.)

§p=ciﬁcally, Plainliff premises its theories of hability wpon alleged Breachcs of the
impliicd wanaljcs of merchantability and fitness for 5 particular purpose. See (Exhibit
“A”, Plaintiff’s Cuinplaint 99 13-14.)

Defendant Sulljvay, provided a limited warranty to Plainr 1t upon the sale of the subject
grll which disclained both of those implied warranties. A true and correct copy of
Sullivan’ Industrics, Inc.’s Wuitanty is aitached hereto, and incomporated herein, and
marked as Cxhibit “B”.

Defendant Sullivan did not design or wanulacture the subject drill



sent by: Atlas Copco North America Inc. 973 4ag 2168; 00/28/01 14:30; JetFus_4940;Page 0/24

10.

11

14.

15.

16.

In point of fact, Additional Defendant Revathi designed and manufactured the subject
drill,

Defendant Sullivan puichasad (he subject drill from Revathi in or about 1995. A true and
correct §opy of the Agreeinent of Sale is antached herete, and Incorporated herein, and
marked as Exhjbit <.

Defendant Revathi’s 2gents failed (o disclaim any warranies otherwise available 1o
Defendant Sulljvan

Defendant Revathi’s agents cxpressly warranted the quality and integrity of the subject
drill.

Netendant Sullivag thereafter sold the subject diill (o (he Plaintiff in or ahout April of
1998,

Upon information and belief, it is averred that Defendant Alliance is the “parent”
cambany of Additional Defendant Revathi, the latter existing as a wholly owned
subsidiary of Defendant Alliancs. |

To the extent that the subject dnill is defectiVCIy‘dcsi gned or cunstructed of inferior

malerials, the Additiona) Defendants are solely liable to the Plainiiff for any damages the




3ent by: Atlas Copco North America Inec.

breach of express warranties, as Defendzant wag depnived of the basis of

973 439 9168; 00/268/01 14:30;  JetFux #940;Page 7/24

its’ bargain when

it purchased the drill from Defendant Revathi.

WHEREFORE, Defendant Sullivan respectfully requeste that this Court enter Judguicnt

0 its favor and against Additional Defendants for any harm which Plaintiffs’ have suffered

and/or for any damages suffered by Defendant, Su llivan-Palatek, Inc.

Dated: (c"?—-’-’\

Ol 1197260232

Respectiully submitted,

Douglas K. Werman, Esquire

Auorney ID# 6569

James L. Goldsmith, Esquire

Antomey ID# 271158

3631 North Front Street

Harrisburg, PA 171 10-1533

(717) 232-7661

Allomney for Defendant, Snihivan-Palatek, Inc.
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. FILE No.333 06118 ‘01 {1:01 TUTSULL 1VAN_PAL ATEX FRX :21398725043

. P e
oo/u/ 601 I31: 15 FAY 717 222 2788 CALDWELL & YEamNS

goaz

VERIFIC N
%, Steve Vau Loan, President of SULLIVAN-PALATEK®. hereby venfy that the
averments in the foregoiag Third Party Complaint are rue and correct. [ understand that false

slatemenys herein are made subject to the pecaldes of 18 Pa. 0.8 §4904, relating to wnswom

falsification to authontjes.

7 .

12ve Van Loan, PresidenvCQ0
SUI.LIVAN PALATERK®
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Exnibit A
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- Srac 24
‘ 01 1931 JeltuX #9340 rage 10y
; c North America Inc. 873 438 9188; 0o/28/ ’
sent by: Atlas Copco
> .

' N s LA 3 =31 93 SULLLIVHY rrasich At e
o TOISTEVE VAN LOAN 1IN
. INTHE COURT OF COMMON PLEAS Op CLEARFIFLD COUNTY PENNSYLVANIA
X .
I CIVIL ACTION . 1AW
1
!
!
| DOUGLAS EXPLOSIVES, INC., *
[: Plainos ' : Na. 2001 00682-cp
|
; Vs, ¢
! , * Code: Complaint -
] SUI_LIVANaPALA‘I’EK, INC., *
X Dcfendant «

Filed on behalf of
Douglag Explosives, Ine., Plaintg

Counsel of Record fur this Party:
George 8. Test, Exquire
P. Q. Box 708
Philipsburg, YA 16856
(814) 342-4540

PA1D. ¥15915

GEORGF S_ TEST
ATTORNEVAT.LAw
PH!LXPSBURC. PA




sent by:
: Y OPKY. 1. sl

1

GEORGE S, TEST

ATTORNEY.AT aw
F’rﬂupsamc. PA

973 439 9186; 00/28/01 14:31;  Jelfux #940;Page 11/24

Atlas Copco Noirth America Inc.
NN A1 P.2.8

411 am SULL vy PALATEK

IN THE COURT oF COMMOUN PLRAS OF CTEARFTELD ENN
: COUNTY,
CIVIL ACTION - LAW i SYLVANIA

DOUGLAS EXPLOSIVES Ne,, +
Plainuff . No. 2001-00882-p
L 3
vs. hd
+
SULUVAN-PALATEK INC, ¢
Defendant .
L 3
NOTICE

Court Administrators Office
Clu_rﬂdd,ComtyCounbmm BRI

Clearfield, PA 16830 -
(314) 765 2643
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GEQRGE S. TesT

973 439 81y, UG/ dDrut 1 7eve) g meve) . wye
NO.818 P.3{8 """

4:13MM SWLLIVAM PALATEK

IN THE COURT OF COMMON PLEAS OF CLEAREIE! D COUNTY, PENNSYLVANIA

CIVIL ACTION - LAW
DOUGLAS EXPLOSTVES, INC,, *
Plaintiff ¢ No. 2001 -00682-CD
v, '
Y
'SULLIVAN-PAIATEK, INC., *
Defendant .
L]

COMPLAINT
. The Plaintf js Douglas Explosives, Inc,, a Pcunvylvania Corparation, whogse mailing
2ddress is P, O. Box 77, Philipsburg, PA 16866, with offices at Grabam Station, Decarur
Towaship, Clearfield County, Pennsylvania.

2. The Defandant i Sullivan-Palatek, Inc., formerly Sullivan Industries, Ine., with offices and '

B

8 place of business at River Road, Claremont, New Hampshire 03743,

3. On or ebout April 3, 1998, Duuglas Explasives, Inc., through Dounglas Dril! Services, Inc.,
purchinsed from Sullivan Industries, Inc, s Viper CA0RX Drill bearing Serfal Number S7TE 100!
for $220,000.00. Said unit is & track mount=d rolzry dnll intended (o be utilized o drill shot

balas in mings ang quarnicy.

4, The D&cadam herein was familiar with Plaintfs business and the intended wge of the
machine being purchased. s

5. The Viper Csarrx Dy purchased by the Plaintiff was improperly designed gng was

astructed [rom [nferjor materials,

5.l Jaouary 2001, Plaintiff hed 10 Stop antempting to use said drill due 1o togal strucrural
faslure iuaking it unsafe 1o aperate.
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sent, by: Atlas Copco North America Inc.

* MAY.Z2!.2881

GEORGE S. TEST
ATTORNEWATLAW
P'HIL!PSBLEC, PA

973 439 9188;

a3 14PM SUEL IvAN PRLATEK NO.B1B T p.4qsB - -

€. Two (2) of four (4) leveling jacks failed and hed 10 be replaced and the remeining -

leveling jacks need to be replaced.

¢. The mast raising cylinder had to be repacked three (3) times.

£ The fuel tank feff off the machine

I. The water injecrion system was never operable.
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: Atlas Copco North America Inc. 873 4389 9188, .
Sent.by: NC.81B  p.SB -

COMHY. 2. ool LERTI SLALIVAN FHRURIEK .

J- The injector Jines on the engine continually broke because of exceasive flex; 2 Of the
i frame which binds the injection lines.

} k. Countnua electrical problems because of faulty design of 1},c electrical system and
: problems cayged by excessive Dexing of the frame.

! L Defective construction of the head assembly neccesitated & complete rebyild.

m. The bead motors had to be rebuilt and then replaced.

SI,OO0.0Q for a toral of $17,868.00,

b. In Ociober 1998, the hydraulic cooler was rewoved and repgired resulting in rwo (2)
days downtime ar A cost of §3,220.00, repair costs of $350.00, l2bor costs of $618.00, and
Yransportation costs of $758.00 far 2 total foss of $4,956.00

L . In April 1955, the aydranlic caoler failed and was replaced at 2 cost of $632.96; lJabor
&8 of §927.00, and transportation costs of 3768.00 for & total cast of 32,327.96.

Loa el

d In Mgy 1999, the dicsel engine had 10 be repyit when excessive Sex i the main frame
esuleexd in 2 hole in the air intake piping resulting in dire being sucked ingo the engine, destroying
GEORGES. Test |[IC ©NgINe, resulting in an engine robuild cost of g 1,381.44, mansportation costs of $162.00,

?;\m‘;e{:‘; downtime loses of $14,000.00, labor costs of $526.88 for a total cost of 326,470.32.




Sent OY:

- Gt dn IR-T-15
ATids wOpLU nUITLL ARESLCE LNC.  g/3 49Y Yoo,
[N g
SULLIVAN PRLRILK

L FAY.El. UL 4i14PTM

h  In February 2000, the unit had to b
55,250.00,

$12,000.00 per moarh,

10. To date, Plaindff has incyyrred expenses and
renial expenseg of $12,000.00 per month,

$60,000.00.

GEORGE S. TEST

ATTORNEY-AT Law

PHILIPSEURG, Pa

2. All said losses angd &Xpenses are a direct

sfecuve materils in

uffered losses in the amount of $88,44

&nd consequential result of the

L0 - . Sies
Uuicojui 1w.93, gelfgx #9sU;rage 1o

N0, A1 P.&s-8

¢ compleiely Cleaned and repainied at a cosp of

$.40 plus,

poor design and

the drill sold by Defendant,




. . 940;Page 10/24
973 438 9188; 006/28/01 14:33; JetFux # 1729

e At' F Caupco North Amc *ica IIT:.
3ent.by: as Lapca
NO. 81 P.72s/g

- PMRY.Z21.29A1

GEQRGE s. TEST
ATTURNEYAT-LAW
PHILIPSBURG, Pa

41 1SPH SUCL IV PALATEK

14. The drill sojd by Defendanr was not fig for the purpoces for which J; was sold and for gye
purpose for wiych Defendant knew Plaintiff way purchasing it, in vielation of 13Pa. CS.A a31s.

WHEREFORE, Plaintiff demnands Judgment against Defendant in the emouny af
5149,745.40 Plus, $12,000.00 per month in 1cntel damages, interpat and Costs of suit,




#940; 24
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188;
Inc. 4973 438 9 3
: ATlas Copeo NOrIn America NO.Bly P.Brg -~
Sent by:

] MAY.21. 2881 4:15PH S I TVAN PALATEK

i
l

COMMO I OKPENNSYLVANIA |
COUNTY OF \ A

———

Wl
ouglas K, Burnsworth

SWORN to and SUBSCRIBET

bcfu;c) me this {7 hay or
2001,

[

GEORGE &. TEST
ATTORNEV AT AW
PHILIPSBURG, PA
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WARRANTY
DRILL PRODUCTS

Warranty Peelod: The warrsaty period Cor Sullivaa Indusries drill grogocts i 23 followe

) Track Drills aznd Drisl Hammers - 6 months {rom the date of delivery 1 the firm vitim=ate wser
or 3 MOALNS from azie of ship3ent {rom the (3ctory, whichever date  firse 2xpiret,

b) Seif-Contrined Air Camprenore Air kad - 24 months, Balzzze of Compressor Dt - |2 monpths
from delivery 1o [irst uivimate neer,

Sollivaa Indussrics. In¢, Respansipiltics: If a werrzasabic (ailurcin material ar warkmazahip is foond
guring the WErranty period specilied hercin. Sullivan wil) providc throogh the autbarized Sullivan
districutor which sold the producy or direetly to the buysr. i shaicc of new. repajreq or
r=manufacruren pares F,038. jtg laztary, and labor 1o make the repair or replacemen: during morma!
Business hours, 21l in gccorence with the Proguct Suppary Hand baok Rolicics wn effzet 3¢ the fyme.

Uter's Retponsibilities: Il 2 warrznwbic Mailure secyrs daring the warraaty perind £pztiflied herern,
the user is regmonsibic for giving Sulitvan lagustries simely written anonee zng Promptly making the
crodnet availadie for repair. {or all moxrs of tranzperting the praducs 10 the assignated seryice fazility
Ts:arained by s authorized Sujlivas disributor, far reruraing failed parer to Sallivan Industrics,
freight prepaid. ror reasonabic wave| expeeses If the produet is reaaired ia the ficld at the uTr's
T2quest, far nremium or ovarume labar chargssincurred 1o meet 1ne ulcr's wark schedpje. and (or costs
to investigate periarmance complaings upless the problem is svnsed by 1 dafeoc in Sullivan Jaduesgies
mItcrial ar warxmanihip.

Replacement Pars Warranty: Reolacomene parey provided urder this warranty arc warranied for the
remainder of the periag zpptizzble ta tae product in which iastalied a3 §f rock replocement Dares were
original fampones:y of the proguct

Liaitatioss; Sullivan Jndastriss, 3¢ Is not rezpantible far feilures Tesulting (rom damages ta of
defecty in the prequc: causca TY overioading, misass, zegiecr or acsideny for the {zilnre af, or
dImagsy resqlring from che use of. acrachmepnrs. accessorics or scrvice Parss oot zald or recommended
{ar use by Syllivan lodustries for damages occurring after weers unrcasonable deiay, ofte? notice by
Sullivan, ig making praduets available for nrodoce improvements ordered by Sullivan, Sullivan
ladustrics neither gssumes nor suth orizcs any Sulllvas Inaustries emplayes, ar 0y other persan, {irm
OT cofporatian 10 aszume or creats for It RDY other wrrranry, abligetien, ar ligbility other thap thase
CIATeIsly $et foerh berein.

mgnm!: IOST PROFITS, LOST RERTAL IRCOKY,, FROPYRTY DIAMAGP, pYPYRSYT
IVCURRED T ZILIANCE OF THX FEXNURMANCE OF SOLLT , OR 10ST PROODSTION,
WE!mmmnmmmmm PARTY.

L= A



CERTIFICATE OF SERVICE

I, Christopher T. Lee, Esquire, hereby certify that true and correct copies of the foregoing
Notice of Removal have been served this l\f/’ ltiay of July, 2001, by U.S. first-class mail, postage

prepaid, to counsel of record listed below:

George S. Test, Esquire
P. O. Box 706
Philipsburg, PA 16866
Attorneys for Plaintiff

Douglas R. Herman, Esquire

James L. Goldsmith, Esquire

Caldwell & Kearns

3631 North Front Street

Harnisburg, PA 17110-1533

Attorneys for Defendant, Sullivan-Palatek, Inc.

DICKIE, McCAMEY & CHILCOTE, P.C.

o (R ] Je

Christophgr T. L’ee, Esquire

Attorneys for Revathi CP Equipment Limited and
Alliance Tool, Additional Defendants



SALEECT\247615\Notice of Removal-Clearfield wpd  Tuly 24, 2001 (2:47pm)

No. 2001-00682-CD

CERTIFICATE OF SERVICE

[, Christopher T. Lee, Esquire, hereby certify that true and correct coptes of the foregoing

Notice of Removal have been served this QL{Mylay of July, 2001, by U.S. first-class mail, postage prepaid,

to counsel of record listed below:

George S. Test, Esquire
P. 0. Box 706

Philipsburg, PA 16866
Attorneys for Plaintiff

Douglas R. Herman, Esquire
James L. Goldsmith, Esquire
Caldwell & Kearns

3631 North Front Street
Harrisburg, PA 17110-1533

Attorneys for Defendant, Sullivan-Palatek, Inc.

DICKIE, McCAMEY & CHILCOTE, P.C.

Christopher T. Lee, Esquire

Attorneys forRevathi CP Equipment Limited and
Alliance Tool, Additional Defendants






IN THE UNITED STATES DISTRICT COURT FOR
THE WESTERN DISTRICT OF PENNSYLVANIA

DOUGLAS EXPLOSIVES, INC,,
Plaintiff

O-6§a-co

V.

SULLIVAN-PALATEK, INC,,
Defendant

C.A.NO. 01-242]
V.
REVATHI CP EQUIPMENT LIMITED,

and ALLIANCE TOOL, INC.,
Additional Defendants

ORDER

AND NOW, this_ /7 *day of Aﬁﬂi

the averments contained in the Stipulation to Remand the above-captioned action to the Court of

, 2001, upon consideration of

Common Pleas, Clearfield County, Pennsylvania, executed by and beti;&;een Plaintiff, Douglas
Explosives, Inc. and Defendant, Sullivan-Palatek, Inc., it is hereby ORDERED and DECREED that

this matter is remanded to the aforementioned Court and the federal docket, as captioned above, is

to be marked discontinued, with-prejadiee™

BY THE COURT:

CC QUG s | CeerriD oM THE RECORD |
F LED ED 2 0 AuG 2001
fé: A DRACH, CLE
@Vﬁg'”‘g, e § Y( ] { // Deputy Clark

L e A, Shaw
'/.u« adngtary




. UNITED STATES DISTRICT COURT
OFFICE OF THE CLERK
WESTERN BISTRICT OF PENNSYLVANIA
ROOM 208 '
319 WASHINGTON STREET

JOHNSTOWN, PA 15901

WWW.PAWD.USCOURTS.GOV
JAMES A. DRACH IN REPLYING, GIVE NUMBER

CLERK OF CASE AND NAMES OF PARTIES
814-533-4504

DATE: August 20, 2001

William A. Shaw, Prothonotary
Clearfield County Courthouse
P.O. Box 549

Clearfield, PA 16830

IN RE: DOUGLAS EXPLOSIVES
VS.
SULLIVAN-PALATEK, INC.. et al

CIVIL ACTION NO. 01-242 J

STATE COURT NO. 2001-00682-CD

Dear Mr. Shaw:
I am enclosing herewith a certified copy of the order entered by the Honorable
D. Brooks Smith in the above entitled case on August 17, 2001, which remands the matter to

your court.

truly yours,

s <

CLERK OF COURT

S
L/

Deputy Clerk

Enclosure



GEORGE S. TEST
ATTORNEY-AT-LAW
| PHILIPSBURG, PA

|
l
|
!

i
I
i

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DOUGLAS EXPLOSIVES, INC., *
Plaintiff * No. 2001-00682-CD

%

VS. *

*

SULLIVAN-PALATEK, INC., *

Defendant *

*

PRAECIPE

Please mark the above-captioned matter settled and discontinued with prejudice.

pae: //rlb 02— . ﬁ/

< 7 7.
¢ §/ Test, Esquire
Attorney for the Plaintiff

FILED

NOV 0 8 7002

William A. Shaw
Prothonotary
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William A. Shaw

Prothonotary wmr



COPRY

IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

Douglas Explosives, Inc.

Vs. No. 2001-00682-CD
Sullivan-Palatek, Inc.

CERTIFICATE OF DISCONTINUATION

Commonwealth of PA
County of Clearfield

I, William A. Shaw, Prothonotary of the Court of Common Pleas in and for the County
and Commonwealth aforesaid do hereby certify that the above case was on November 6,
2002 marked:

Settled and Discontinued with Prejudice

Record costs in the sum of $140.98 have been paid in full by George S. Test, Esq.

IN WITNESS WHEREOF, I have hereunto affixed my hand and seal of this Court at
Clearfield, Clearfield County, Pennsylvania this 6th day of November A.D. 2002.

William A. Shaw, Prothonotary



