02-"760-CD.
TIMOTHY J. FITZWATER etal -vs- CITY OF DUBOIS etal




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
EQUITY ACTION

TIMOTHY J. FITZWATER, : No. 02-74()-CD.

LISA A. FITZWATER, JAY FAUST, :

SALLY FAUST, LAWRENCE M. WAY, :  Type of Case: EQUITY

AMY L. WAY, DANIEL LEE, :

EVA LEE, ALFRED WILLIAM WILSON, : Type of Pleading: COMPLAINT
SHARON ELIZABETH WILSON, :

ROBERT CURLEY, JOHN E. FARR, : Filed on Behalf of: PLAINTIFFS
and CATHERINE E. FARR, :

VS.

CITY OF DUBOIS and :
ELEANOR G. GRAFF, her successors
and/or assigns and all other
persons claiming any interest in the
described property,

Defendants

FILED

MAY 14 2002

William A Sk
PratHéﬁ@?Qf?w



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
EQUITY ACTION

TIMOTHY J. FITZWATER,
LISA A. FITZWATER, JAY FAUST,
SALLY FAUST, LAWRENCE M. WAY,
AMY M. WAY, DANIEL LEE,
EVA LEE, ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,
and CATHERINE E. FARR,

Plaintiffs

Vs. : No. 02- -C.D.

CITY OF DUBOQIS, and
ELEANOR G. GRAFF, her successors
and/or assigns and all other
persons claiming any interest in the
described property,

Defendants

NOTICE

You have been sued in court. If you wish to defend against the claims set forth in
the following pages, you must take action within twenty (20) days after this Complaint and
Notice are served, by entering a written appearance personally or by attorney and filing in
writing with the Court your defense or objections to the claims set forth against you. You are
wamned that if you fail to do so the case may proceed without further notice for any money
claimed in the Complaint or for any other claim or relief requested by the Plaintiff. You may
lose money or property or other rights important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU
DO NOT HAVE A LAWYER OR CANNOT AFFORD ONE GO TO OR TELEPHONE THE
OFFICE SET FORTH BELOW TO FIND OUT WHERE YOU CAN GET LEGAL HELP.

DAVID S. MEHOLICK, COURT ADMINISTRATOR
Clearfield County Courthouse
1 North Second Street
Clearfield, PA 16830
(814) 765-2641



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
EQUITY ACTION

TIMOTHY J. FITZWATER,
LISA A. FITZWATER, JAY FAUST.
SALLY FAUST, LAWRENCE M. WAY,
AMY M. WAY, DANIEL LEE,
EVA LEE, ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,
and CATHERINE E. FARR,

Plaintiffs

Vvs. : No. 02- -C.D.

CITY OF DUBOIS, and
ELEANOR G. GRAFF, her successors
and/or assigns and all other
persons claiming any interest in the

described property,
Defendants

COMPLAINT

AND NOW, comes the Plaintiffs, TIMOTHY J. FITZWATER, LISA A.
FITZWATER, JAY FAUST, SALLY FAUST, LAWRENCE M. WAY, AMY M. WAY,
DANIEL LEE, EVA LEE, ALFRED WILLIAM WILSON, SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR and CATHERINE E. FARR who file the within
Complaint, averring as follows:

1. Plaintiff, TIMOTHY J. FITZWATER, is an adult individual, residing at 146
East Long Avenue, DuBois, Clearfield County, Pennsylvania 15801.

2. Plaintiff, LISA A. FITZWATER, is an adult individual, intermarried with

Plaintiff, TIMOTHY J. FITZWATER, residing at 146 East Long Avenue, DuBois, Clearfield

County, Pennsylvania 15801.



3.  Plaintiff, JAY FAUST, is an adult individual, residing at 14 South Church
Street, DuBois, Clearfield County, Pennsylvania 15801.

4.  Plaintiff, SALLY FAUST, is an adult individual, intermarried with Plaintiff,
JAY FAUST, residing at 14 South Church Street, DuBois, Clearfield County, Pennsylvania
15801.

5. Plaintiff, LAWRENCE L. WAY, is an adult individual, residing at 160 East
Long Avenue, DuBois, Clearfield County, Pennsylvania 15801.

6. Plaintiff, AMY M. WAY, is an adult individual, intermarried with Plaintiff,
LAWRENCE L. WAY, residing at 160 East Long Avenue, DuBois, Clearfield County,
Pennsylvania 15801.

7. Plaintiff, DANIEL LEE, is an adult individual, residing at 206 E.ast Washington
Avenue, DuBois, Clearfield County, Pennsylvania 15801.

8. Plaintiff, EVA LEE, is an adult individual, intermarried with Plaintiff, DANIEL
LEE, residing at 206 East Washington Avenue, DuBois, Clearfield County, Pennsylvania 15801.

9. Plaintiff, ALFRED WILLIAM WILSON, is an adult individual, residing at 129
East Washington Avenue, DuBois, Clearfield County, Pennsylvania 15801.

10. Plaintiff, SHARON ELIZABETH WILSON is an adult individual, intermarried
with Plaintiff, ALFRED WILLIAM WILSON, residing at 129 East Washington Avenue,
DuBois, Clearfield County, Pennsylvania 15801.

11. Plaintiff, ROBERT CURLEY, is an adult individual, residing at 144 East Long

Avenue, DuBois, Clearfield County, Pennsylvania 15801.



12. Plaintiff, JOHN E. FARR, is an adult individual, residing at 138 East Long
Avenue, DuBois, Clearfield County, Pennsylvania 15801.

13.  Plaintiff, CATHERINE E. FARR, is an adult individual, intermarried with
Plaintiff, JOHN E. FARR, residing at 138 East Washington Avenue, DuBois, Clearfield County,
Pennsylvania 15801.

14. Defendant, CITY OF DUBOIS, is a municipal corporation organized and
existing under the laws of the Commonwealth of Pennsylvania, with offices at 16 West Scribner
Avenue, DuBois, Clearfield County, Pennsylvania.

15. Defendant, ELEANOR G. GRAFF, is an adult individual, whose previous
address was 133 East Washington Avenue, DuBois, Clearfield County, Pennsylvania and whose
current address is unknown but she is believed to be residing in the State of Indiana.

16. Plaintiffs, TIMOTHY J. FITZWATER and LISA A. FITZWATER, are owners
of real property located at 146 East Long Avenue, DuBois, Clearfield County, Pennsylvania
15801.

17. Plaintiffs, JAY FAUST and SALLY FAUST, are owners of real property
located at 14 South Church Street, DuBois, Clearfield County, Pennsylvania 15801.

18. Plaintiffs; LAWRENCE L. WAY and AMY M. WAY, are owners of real
property located at 160 East Long Avenue, DuBois, Clearfield County, Pennsylvania 15801.

19. Plaintiffs, DANIEL LEE and EVA LEE, are owners of real property located at
206 East Washington Avenue, DuBois, Clearfield County, Pennsylvania 15801.

20.  Plaintiffs, ALFRED WILLIAM WILSON and SHARON ELIZABETH
WILSON, are owners of real property located at 129 East Washington Avenue, DuBois,

Clearfield County, Pennsylvania 15801



21. Plaintiff, ROBERT CURLEY, is a tenant of the real property located at 144
East Long Avenue, DuBois, Clearfield County, Pennsylvania 15801.

22. Plaintiffs, JOHN E. FARR and CATHERINE E. FARR, are the owners of real
property located at 138 East Long Avenue, DuBois, Clearfield County, Pennsylvania 15801.

23. Defendant, ELEANOR G. GRAFF, is the owner of real property located at 133,
133 2 and 135 %2 East Washington Avenue, DuBois, Clearfield County, Pennsylvania 15801, by
virtue of a deed from James E. Ginter, Jr. and Jean K. Ginter to Stanley G. Graff and Eleanor G.
Graff dated May 16, 1953 and recorded in the Office of the Recorder of Deeds of Clearfield
County, Pennsylvania, in Deed Book No. 429, Page 70, more fully described therein. The said
Stanley G. Graff died in the year 2001, and the property became vested in Defendant,
ELEANOR G. GRAFF, by operation of law. A true and correct copy of the aforesaid deed is
attached hereto and made a part hereof as Exhibit “A”.

24. On the premises of Defendant, ELEANOR G. GRAFF, there exists a one (1)
family detached dwelling and a two (2) family detached dwelling.

25. The one (1) family detached dwelling and the two (2) family detached dwelling
of Defendant, ELEANOR G. GRAFF, are located on one (1) 50 x 150 lot which is zoned R-1
Residential District by Defendant, CITY OF DUBOQIS, by Ordinance No. 1470, §801, which
took effect on June 26, 1989.

26. The one (1) family detached dwelling and the two (2) family detached dwelling
of Defendant, ELEANOR G. GRAFF, are non-conforming use properties under Ordinance No.
1470, §202, of Zoning Ordinance of Defendant, CITY OF DUBOIS, which took effect on June

26, 1989.



27. The premises of Plaintiffs are located directly in the neighborhood of the
properties of Defendant, ELEANOR G. GRAFF, located at 133, 133 % and 135 % East
Washington Avenue, DuBois, Clearfield County, Pennsylvania 15801.

28. The entire two (2) family detached dwelling, located at 133 % and 135 % East
Washington Avenue, DuBois, Clearfield County, Pennsylvania 15801, owned by Defendant,
ELEANOR G. GRAFF, has been vacant and has ceased to house any families for a period in
excess of four (4) years.

29. Defendant, ELEANOR G. GRAFF, discontinued any use of the two (2) family
detached dwelling, located at 133 2 and 135 !2 East Washington Avenue, DuBois, Clearfield
County, Pennsylvania 15801, for a period in excess of four (4) years.

30. 'The two (2) family detached dwelling of Defendant, ELEANOR G. GRAFF,
located at 133 %2 and 135 ' East Washington Avenue, DuBois, Clearfield County, Pennsylvania
15801, had a water line break sometime turning the end of the year 1999.

31. The aforesaid water line break caused water to run into the premises located at
133 2 and 135 2 East Washington Avenue, DuBois, Clearfield County, Pennsylvania, 15801,
for a period of approximately three (3) months and consumed approximately seven hundred and
fifty thousand (750,000) gallons of water.

32. Plaintiff, JAY FAUST, discovered the water line break by hearing the sound of
rushing water and called the Police Department of Defendant, CITY OF DUBOIS.

33. When the authorities arrived at the two (2) family detached dwelling of
Defendant, ELEANOR G. GRAFF, at least three (3) inches of water was discovered throughout

both sides of the said premises, as well as a basement completely full of water.



34. The only repair made to the two (2) family detached dwelling of Defendant,
ELEANOR G. GRAFF, since the water line break was repair of the actual broken water line.

35. The two (2) family detached dwelling of Defendant, ELEANOR G. GRAFF,
located at 133 2 and 135 'z East Washington Avenue, DuBois, Clearfield County, Pennsylvania
15801, had all of the utility meters removed immediately after the water line break.

36. Prior to the water line break at the end of the year 1999, the entire two (2)
family detached dwelling, located at 133 ' and 135 !%2 East Washington Avenue, DuBois,
Clearfield County, Pennsylvania 15801, owned by Defendant, ELEANOR G. GRAFF, had been
vacant and had ceased to house any families for a period in excess of one and one-half (1 %)
years.

37. Prior to the water line break at the end of the year 1999, Defendant, ELEANOR
G. GRAFF, discontinued any use of the two (2) family detached dwelling, located at 133 % and
135 2 East Washington Avenue, DuBois, Clearfield County, Pennsylvania 15801, for a period in
excess of one and one-half (1 %) years.

38. The non-conforming use of the two (2) family detached dwelling of Defendant,
ELEANOR G. GRAFF, has been abandoned pursuant to Ordinance No. 1470, §202, #6, of the
Zoning Ordinance of Defendant, CITY OF DUBOIS, which took effect on June 26, 1989.

39. For a period in excess of four (4) years, Defendant, ELEANOR G. GRAFF,
through her actions, has shown a settled purpose to abandon the non-conforming use of the two
(2) family detached dwelling.

40. The properties of Defendant, ELEANOR G. GRAFF, are currently listed for sale

and are under contract for sale with Medred Realty Associates of DuBois, Pennsylvania.



4]. Medred Realty Associates have set forth in their advertisements for the
properties of Defendant, ELEANOR G. GRAFF, “Also included in the sale is a two (2)
bedroom duplex perfect for the buyer looking for a project and some additional income”. A true
and correct copy of said advertisement is attached hereto and made a part hereof as Exhibit “B”.

42. On March 11, 2002, Plaintiff, LISA A. FITZWATER, learned that the premises
of Defendant, ELEANOR G. GRAFF, are under contract for sale through Medred Realty and
that the prospective Buyers intend to use the said property as a two (2) bedroom duplex pursuant
to the advertisement with Medred Realty Associates.

43. Upon learning that the premises of Defendant, ELEANOR G. GRAFF, are
under contract for sale through Medred Realty, Plaintiff, LISA A. FITZWATER, contacted
'I')eféndant, CITY OF DUBOIS, on March 11, 2002, and'informed representatives of Defendant,
CITY OF DUBOIS, that the property to be sold is in violation of the Zoning Ordinances of
Defendant, CITY OF DUBOIS.

44. Defendant, CITY OF DUBOIS, has no appointed Zoning Officer, in direct
violation of 53 P.S. §10614 and Ordinance No. 1470, §700, of the Zoning Ordinance of
Defendant, CITY OF DUBOIS.

45. On March 14, 2002, Defendant, CITY OF DUBOIS, acknowledged that the
non-conforming use of the (2) family detached dwelling of Defendant, ELEANOR G. GRAFF,
had been abandoned, however, Defendant, CITY OF DUBOIS, has taken no action in the form
of enforcement proceedings pursuant to 53 P.S. §10616.1 and Ordinance No. 1470, §704, of the

Zoning Ordinance of Defendant, CITY OF DUBOIS.



46. Plaintiffs have no standing to request a Hearing before the Zoning Hearing
Board of Defendant, CITY OF DUBOIS, pursuant to 53 P.S. §10601 and Ordinance No. 1470 of
the Zoning Ordinance of Defendant, CITY OF DUBOIS.

47. By her actions, Defendant, ELEANOR G. GRAFF, indicated her intent to
abandon the non-conforming use of the property located at 133 1/2 and 135 % East Washington
Avenue, DuBois, Clearfield County, Pennsylvania 15801.

48. By her actions, Defendant, ELEANOR G. GRAFF, indicated actual
abandonment of the non-conforming use of the property located at 133 1/2 and 135 % East
Washington Avenue, DuBois, Clearfield County, Pennsylvania 15801.

49. Plaintiffs’ properties and persons will be substantially affected by the zoning

-violation of Defendant, ELEANOR G. GRAFF, in that the area surrounding the zoning violation -
suffers from overcrowding of land, blight, danger and congestion in travel and transportation.

50. Plaintiffs’ properties and persons will be substantially affected by the zoning
violation of Defendant, ELEANOR G. GRAFF, by the potential loss of health, life or property
from the said overcrowding of land, blight and the danger and congestion in travel and
transportation.

51. The Zoning Ordinance of Defendant, CITY OF DUBOIS, was enacted to
promote, protect and facilitate the public health, safety, morals and general welfare of the

citizens of Defendant, CITY OF DUBOIS.



50. The Zoning Ordinance of Defendant, CITY OF DUBOIS, was designed to
promote, protect and facilitate the proper density of population, the provisions of adequate light
and air, vehicle parking, transportation, as well as preservation of the natural, scenic and historic
values in the environment of Defendant, CITY OF DUBOIS.

WHEREFORE, Plaintiffs pray this Honorable Court:

(a) That an injunction may issue, preliminarily until final hearing and permanent
thereafter, restraining Defendant, ELEANOR G. GRAFF, her successors
and/or assigns and all other persons claiming any interest in the described
property, from selling the premises located at 133 %2 and 135 ' East
Washington Avenue, DuBois, Clearfield County, Pennsylvania 15801, as a

. two (2) family detached dwelling;

(b) That Defendant, CITY OF DUBOIS, be ordered to immediately appoint a
Zoning Officer pursuant to 53 P.S. §10614 and Ordinance No. 1470, §700;

(c) That Defendant, CITY OF DUBOIS, be ordered to immediately initiate
enforcement proceedings pursuant to 53 P.S. §10616.1 and Ordinance No.
1470, §704 against Defendant, ELEANOR G. GRAFF, her successors and/or
assigns and all other persons claiming any interest in the described property;

(d) Retain jurisdiction of this matter to ascertain that the Court’s decree is obeyed;
and

(€) Such other relief as the Court may deem appropriate and just.

Respectfully submitted,
Tlmothy J. \Fxtzv( t’e/ Plamtlff /
\/ //' / T
f J / A ‘/ e
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COMMONWEALTH OF PENNSYLVANIA
> ss.
COUNTY OF CLEARFIELD
We, TIMOTHY J. FITZWATER, LISA A. FITZWATER, JAY FAUST, SALLY

FAUST, LAWRENCE M. WAY, AMY M. WAY, DANIEL LEE, EVA LEEJ AL%REI:I‘)ARR and

WILLIAM WILSON, SHARON ELIZABETH WILSON and ROBERT CURLEY wory tiat= TARR

the statements made in this Complaint are true and correct. We understand that false statements

herein are made subject to the penalties of 18 Pa.C.S. §4904, relating to unsworn falsification to

authorities.
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. Property Search Results
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Property Search Results
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Property Details:

MLS Number: 04-7540
Address: 133 East Washington Ave
DuBois
Bedrooms: 4
Bathrooms: 2
Description:

2 STORY 4 BEDROOMBRICK HOME IN TOWN OFFERS LOTS
OF ORIGINAL WOODWORK SPACIOUS DINING ROOM AND ..
i LIVING ROOM WITH FIREPLACE, GREAT STORAGE PLUS .

- WALK-UP ATTIC TO POSSIBLY FINISH. OTHER FEATURES -
-~ INCLUDE FENCED IN BACKYARD, 1 CAR'GARAGE PAVED " *
DRIVE AND LARGE FRONT PORCH. ALSO INCLUDED 2 -
BEDROOM DUPLEX PERFECT FOR THE BUYER LOOKING
FOR A PROJECT AND SOME ADDITIONAL INCOME

Information:

For more information on this property please contact
Roberta by e-mail or by calling (§14) 375-4663. Click

Here to view agent profile.
Website Design by: .
M-l Publishing, Inc © 1999 Medred Realty Associates
Exhibit "B"

http://duboisrealestate.com/mls_search_results.asp?mls=04 -7540 3/12/2002
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

EQUITY ACTION

TIMOTHY J. FITZWATER, : No. 02-760 - C.D.
LISA A. FITZWATER, JAY FAUST, :
SALLY FAUST, LAWRENCE M. WAY, . Type of Case: EQUITY
AMY L. WAY, DANIEL LEE, :
EVA LEE, ALFRED WILLIAM WILSON, : Type of Pleading: PETITION FOR
SHARON ELIZABETH WILSON, :  DISQUALIFICATION OF COUNSEL
ROBERT CURLEY, JOHN E. FARR, :  AND ASSISTANT COUNSEL FOR
and CATHERINE E. FARR, : DEFENDANT, CITY OF DUBOIS

Plaintiffs :

: Filed on Behalf of: PLAINTIFFS
vs. :

CITY OF DUBOIS and
ELEANOR G. GRAFF, her successors
and/or assigns and all other
persons claiming any interest in the
described property,

Defendants

FILED

JUN 112002

William A. Shaw
Prethenetary



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
EQUITY ACTION

TIMOTHY J. FITZWATER,
LISA A. FITZWATER, JAY FAUST,
SALLY FAUST, LAWRENCE M. WAY,
AMY M. WAY, DANIEL LEE,
EVA LEE, ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,
and CATHERINE E. FARR,

Plaintiffs

vs. . No. 02- 760 -C.D. Fl LE
CITY OF DUBOIS, and : D

ELEANOR G. GRAFF, her successors

and/or assigns and all other : JUN 18 2002
persons claiming any interest in the :
described property, : "
Defendants : . William A. Shaw
Prothonotary
RULE TO SHOW CAUSE

NOW, this _ﬂ day of June, 2002, upon consideration of the attached Petition for
Disqualification of Counsel and Assistant Counsel for Defendant, CITY OF DUBOIS, a Rule is hereby
issued upon Defendants, CITY OF DUBOIS and ELEANOR G. GRAFF, her successors and/or assigns
and all other persons claiming any interest in the described property, to Show Cause why the Petition
should not be granted. RULE RETURNABLE on the 2D day of Sweede, ., 2002, for

filing written response.

NOTICE

A PETITION OR MOTION HAS BEEN FILED AGAINST YOU IN COURT. IF YOU
WISH TO DEFEND AGAINST THE CLAIMS SET FORTH IN THE FOLLOWING PETITION FOR
DISQUALIFICATION OF COUNSEL FOR DEFENDANT, CITY OF DUBOIS, YOU MUST DO SO
BY ENTERING A WRITTEN APPEARANCE PERSONALLY OR BY ATTORNEY AND FILING IN
WRITING WITH THE COURT YOUR DEFENSES OR OBJECTIONS TO THE MATTER SET
FORTH AGAINST YOU. YOU ARE WARNED THAT IF YOU FAIL TO DO SO THE CASE MAY
PROCEED WITHOUT YOU AND AN ORDER MAY BE ENTERED AGAINST YOU BY THE
COURT WITHOUT FURTHER NOTICE FOR RELIEF REQUESTED BY THE PETITIONER OR
MOVANT. YOU MAY LOSE RIGHTS IMPORTANT TO YOU.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO NOT
HAVE A LAWYER OR CANNOT AFFORD ONE, GO TO OR TELEPHONE THE OFFICE SET
FORTH BELOW TO FIND OUT WHERE YOU CAN GET LEGAL HELP.



COURT ADMINISTRATOR
Clearfield County Courthouse
Second & Market Streets
Clearfield, PA 16830
(814) 765-2641, Ext. 5051

BY THE COURT,







IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
EQUITY ACTION

TIMOTHY J. FITZWATER,
LISA A . FITZWATER, JAY FAUST,
SALLY FAUST, LAWRENCE M. WAY,
AMY M. WAY, DANIEL LEE,
EVA LEE, ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,
and CATHERINE E. FARR,
Plaintiffs

Vs, : No. 02-760 -C.D.
CITY OF DUBOIS, and
ELEANOR G. GRAFF, her successors
and/or assigns and all other
persons claiming any interest in the

described property,
Defendants

PETITION FOR DISQUALIFICATION OF COUNSEL AND ASSISTANT COUNSEL FOR
DEFENDANT, CITY OF DUBOIS

AND NOW, comes the Plaintiffs, TIMOTHY J. FITZWATER, LISA A. FITZWATER,
JAY FAUST, SALLY FAUST, LAWRENCE M. WAY, AMY M. WAY, DANIEL LEE, EVA LEE,
ALFRED WILLIAM WILSON, SHARON ELIZABETH WILSON, ROBERT CURLEY, JOHN E.
FARR and CATHERINE E. FARR who file the following Petition for Disqualification of Counsel and
Assistant Counsel for Defendant, CITY OF DUBOIS, and in support thereof, the following is averred;

1. On March 11, 2002, Plaintiff, LISA A. FITZWATER, contacted and informed
representatives of Defendant, CITY OF DUBOIS, that a non-conforming property, whose use had been
abandoned, located at 133% and 135)% East Washington Avenue, DuBois, Clearfield County,
Pennsylvania, owned by Defendant, ELEANOR G. GRAFF, was being sold in violation of the Zoning
Ordinances of Defendant, CITY OF DUBOIS.

2. On April 1, 2002, Defendant, CITY OF DUBOIS, held a Town Meeting and allowed

Plaintiffs to place the issue of the abandoned use of the non-conforming structure on the agenda.



3. At the aforesaid Town Meeting, Toni M. Cherry, counsel for Defendant, CITY OF
DUBOIS, publicly averred that Defendant, CITY OF DUBOIS, did not consider the use of the non-
conforming property abandoned and that a municipality has no duty to enforce its ordinances. A true and
correct copy of a newspaper article from the Courier-Express Newspaper is attached hereto and made a
part hereof as Exhibit “A”.

4. In order to enforce Plaintiffs rights as aggrieved property owners whose properties will
be substantially affected by the zoning violation of the property owned by Defendant, ELEANOR G.
GRAFF, Plaintiff, JAY FAUST, personally served a copy of a Complaint in Equity on Defendant, CITY
OF DUBOIS, at the aforesaid ”l;own Meeting, pursuant to 53 P.S. §10617 and Ordinance No. 1470, §705.

5. Paula M. Cherry, Assistant Counsel for Defendant CITY OF DUBOIS, and partner in
the Law Firm of Gleason, Cherry & Cherry with Toni M. Cherry, has participated personally and
substantially in the representation of The Graff Family Trust on behalf of the Trustor and Defendant,
ELEANOR G. GRAFF, as well as the Estate of Stanley G. Graff, Deceased, on behalf of Defendant,
ELEANOR G. GRAFF.

6. The current representation of Defendant, CITY OF DUBOIS, by its counsel Toni M.
Cherry, and its assistant counsel, Paula M. Cherry, on the abandoned use of the non-conforming structure
owned by Defendant, ELEANOR G. GRAFF, located at 133 and 135'% East Washington Avenue,
DuBois, Clearfield County, Pennsylvania, is prohibited by Rule 1.11 of the Rules of Professional
Conduct.

7. On April 23, 2002, Toni M. Cherry, counsel for Defendant, CITY OF DUBOIS, caused
to.be published in the Courier-Express Newspaper, a Letter to the Editor, which is prohibited by the Rules
of Professional Conduct, Rules 3.5 and 3.6. A true and correct copy of the Letter to the Editor is attached

hereto and made a part hereof as Exhibit “B”.



8. On May 13, 2002, Defendant, CITY OF DUBOIS, held a Council Meeting where Toni
M. Cherry, counsel for Defendant, CITY OF DUBOIS, made the following statements:

a) That she felt it was wrong to declare the use of a non-conforming property abandoned;

b) That she was not going to declare the use of the non-conforming property located at

133% and 135% East Washington Avenue, DuBois, Clearfield County, Pennsylvania
abandoned;
¢) That the City Council for Defendant, CITY OF DUBOIS, would not be voting on
whether to declare the use of the property located at 133'2 and 1352 East Washington
Avenue, DuBois, Clearfield County, Pennsylvania abandoned; and

d) That the City Council for Defendant, CITY OF DUBOIS, would not be taking any
action regarding the property located at 133% and 135)2 East Washington Avenue,
DuBois, Clearfield County, Pennsylvania.

9. The statements set forth in paragraph 8 of this Petition for Disqualification of Counsel
and Assistant Counsel for Defendant, CITY OF DUBOIS, are prohibited by the Rules of Professional
Conduct, Rule 3.4(c).

10. On May 14, 2002, Plaintiffs filed the Complaint in Equity in order to enforce their rights
as aggrieved property owners whose properties will be substantially affected by the zoning violation of
the property owned by Defendant, ELEANOR G. GRAFF.

11. Toni M. Cherry, counsel for Defendant, CITY OF DUBOIS, owns a non-conforming lot
pursuant to the Zoning Ordinances of Defendant, CITY OF DUBOIS, situate at 310 West Weber Avenue,
DuBois, Clearfield County, Pennsvlvania.

12. Eleanor L. Cherry, the mother of Toni M. Cherry and Paula M. Cherry, counsel and
assistant counsel for Defendant, CITY OF DUBOIS, owns a non-conforming structure located on a non-
conforming lot pursuant to the Zoning Ordinances of Defendant, CITY OF DUBOIS, situate at 501 West
Washington Avenue, DuBois, Clearfield County, Pennsylvania, which has been vacant for in excess of
one (1) year and the use could be considered abandoned in accordance with the zoning laws of Defendant,

CITY OF DUBOIS.



13. The Estate of Joseph J. Cherry, deceased, and Grace Cherry, the uncle and aunt of Toni
M. Cherry and Paula M. Cherry, counsel and assistant counsel for Defendant, CITY OF DUBOIS, own a
non-conforming structure located on a non-conforming lot pursuant to the Zoning Ordinances of
Defendant, CITY OF DUBOIS, situate at 11% South State Street, DuBois, Clearfield County,
Pennsylvania, which has been vacant for in excess of one (1) year and the use could be considered
abandoned in accordance with the zoning laws of Defendant, CITY OF DUBOIS.

14. Grace Cherry and Josephine Cherry, the aunts of Toni M. Cherry and Paula M. Cherry,
counsel and assistant counsel for Defendant, CITY OF DUBOIS, own a non—confonﬁing structure located
on a non-conforming lot pursuant to the Zoning Ordinances of Defendant, CITY OF DUBOIS, situate at
15 South State Street, DuBois, Clearfield County, Pennsylvania, which has been vacant for in excess of
one (1) year and the use could be considered abandoned in accordance with the zoning laws of Defendant,
CITY OF DUBOIS.

15. Defendant, CITY OF DUBOIS, through their counsel and assistant counsel, Toni M.
Cherry and Paula M. Cherry, have failed to take any action on the abandoned use of the non-conforming
structure located at 133% and 135' East Washington Avenue, DuBois, Clearfield County, Pennsylvania
owned by Defendant, ELEANOR G. GRAFF.

16. Defendant, CITY OF DUBOIS, through their counsel and assistant counsel, Toni M.
Cherry and Paula M. Cherry, have failed to act as an impartial tribunal in the proceedings on the
abandoned use of the non-conforming structure located at 133): and 135% East Washington Avenue,
DuBois, Clearfield County, Pennsylvania owned by Defendant, CITY OF DUBOIS.

17. The above facts reasonably call into question the impartiality of Toni M. Cherry and
Paula M. Cherry, counsel and assistant counsel for Defendant, CITY OF DUBOIS, and dictate that Toni
M. Cherry and Paula M. Cherry, counsel and assistant counsel for Defendant, CITY OF DUBOIS, be

disqualified from further action herein.



WHEREFORE, Plaintiffs, TIMOTHY J. FITZWATER, LISA A. FITZWATER, JAY

FAUST, SALLY FAUST, LAWRENCE M. WAY, AMY M. WAY, DANIEL LEE, EVA LEE,

, ALFRED WILLIAM WILSON, SHARON ELIZABETH WILSON, ROBERT CURLEY, JOHN E.
FARR and CATHERINE E. FARR, respectfully requests that this Honorable Court issue an Order
disqualifying Toni M. Cherry and Paula M. Cherry, counsel and assistant counsel for Defendant, CITY

OF DUBOIS.

Respectfully submitted,

isa A. Fitzwater, Plaintiiq o

AN -
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W Wey

Lawrence M Way, Plaintiff /
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Amy M. }Way, Plainti
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William Wilson, Plainti

%%@dﬂwlﬁm

Sharon Eli 1z Wllson, Plaintiff

bgéfif‘ Cobls, % Z%/

/u/mn E. Farr, Plaintiff
—

Catherine E. Farr, Plaintiff




COMMONWEALTH OF PENNSYLVANIA
COUNTY OF CLEARFIELD

We, TIMOTHY J. FITZWATER, LISA A. FITZWATER, JAY FAUST, SALLY FAUST,
LAWRENCE M. WAY, AMY M. WAY, ALFRED WILLIAM WILSON, SHARON ELIZABETH
WILSON, ROBERT CURLEY, JOHN E. FARR and CATHERINE E. FARR, verify that the statements
made in this Complaint are true and correct. We understand that false statements herein are made subject

to the penalties of 18 Pa.C.S. §4904, relating to unsworn falsification to authorities.

Date: é 276/7 ( 0 >
Date: 6 (’7/68\

Date: (0 (7/03— ,

Date: (0(3(69‘
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Date: (0(7(0) p Wf\gl"l&wwfj’ﬁ”
Sharon Elizabgth Wilson
Date: (9(7(0} m M/
Robert Curley”
Date: (9 ('.7 (6’} % 4W
ohn E. Farr

b b 21 /4@%

" Catherine E. Farr




Resident
asks city

to enforce
ordinance

By DENA BOSAK
C-E Staff Writer

DuBOIS — A resident
asked the DuBois City Coun-
¢il Monday to enforce its zon-
ing ordinance regarding an
abandoned lot.

Lisa Fitzwater, 146 E.

Long Ave., DuBois, asked the.
council to enforce the ordi-
nance on an abandoned prop-.
erty at 133 E. Washington
Ave. owned by Eleanor G.
Graff.

She said the property con-
sists of a 50-by-150-foot lot
with two houses — a single
residence and a duplex.

“The property has not
been rented for three to four
years,” she said. “And ‘there
was actually a water-line
break there where 750,000
gallons of water ran for three
months.”

She said the city was
aware of the problem and the
line was fixed, “but nothing
else was ever done.”

“We are asking the city to
send a certified letter to the
owner saying the property
has been declared abandoned
and can't be sold as a du-
plex,” she said. “That is all
we want.”

City Solicitor Toni Cherry
said the city does not consid-
er the property abandoned
and will not be taking any ac-
tion. ‘

“A municipality has no
duty to enforce its ordi-
nances,” Cherry said.

. “It is a matter of discre-
tion,” she said citing several
court cases. :

Fitzwater then served the
city with a complaint of equi-
ty, the first step in the legal
process.

The city now has 30 days to
-review the complaint.

She said if the city does
‘not take any action, she will
‘bring suit in the Clearfield
.County Court of Common

Dlann
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SIT AND SPIN — Kriss Baker of Big Run, working for (
ing trowel to apply a finish to a concrete floor on an addi
The device enabled the crew to pour and finish an entire

* crete in one day. Norm Bish, owner of the shop, said t
ventory. (Photo by Paul A. Wilson)

Council to oppose a

By DAVE NEIL
C-E Correspondent
* FALLS CREEK —The pro-

_ posed airport access road was

the center of discussion when
the Falls Creek Borough

Council met Monday.

The Pennsylvania Depart-
ment of Transportation will be
holding a meeting on the road
at the DuBois Holiday Inn at
4 p.m. Tuesday. The council
voted to instruct the mayor to
voice the borough's opposition

tn the orovosal.

" Exhibit "A"

Lack of polic

By DAVID NEIL
C-E Correspondent
FALLS CREEK -
Borough Council, wk
DuBois-based state p
its streets, expressed
day about crime in th
A state police spc
confirmed only three t
can man the whole r
shift, which sometim
borough with minima
Councilman Den:
several residents ]
that cars park at ni
lighted areas near



CITY OF DuBOIS, PENNSYLVANIA

P.O. BOX 408 16 W. SCRIBNER AVE. CuBOIS, PENNSYLVANIA 15801

TELEPHONE (814) 371-2002

Oftice of the City Solicitor FAX (814) 371-1290

April 22, 2002

Editor

The Courier-Express

500 Jeffers Street

P. O. Box 407

DuBois, PA 15801

Dear Sir:

After reading the Complaint that Mr. and Mrs. Fitzwater and their neighbors intend to file against the
City of DuBois and reviewing the contents of their letters to the Editor, I understand that they want the

City of DuBois to force an owner of property to discontinue the use of a two-family dwelling located on

his land and to make him tear the building down without being compensated for that structure.

The right to own and use property is considered a privilege so fundamental that it is guaranteed under
the Constitution of this United States and of this Commonwealth. A municipal government can only
interfere with an individual’s use and control of his property through the adoption of appropriate zoning
and land use ordinances and only if those laws have a rational relation to public safety, health, morals or
general welfare. Moreover, even if a municipality drafts zoning and land use ordinances that prevent a

particular use of a property, it cannot stop those prohibited uses if they were in existence at the time that

the ordinances came into being.

In the case of which Mr. and Mrs. Fitzwater now complain, a duplex has been erected on a property for
years prior to the City enacting any ordinances that would prohibit the construction of a duplex in the
Exhibit "g"

‘Gateway To Big Game Country”
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particular zoning district where it is now located. Consequently, the law permits that duplex to continue

to exist and to be used as a duplex.

Mr. and Mrs. Fitzwater knew, or certainly should have known, when they bought their home in that
neighborhood that the duplex was there. The issues of tenants, street parking, and all of the other
complaints that the Fitzwaters and their neighbors now bring to the City’s attention existed when the

zoning ordinances were drafted and certainly when the neighbors to this duplex chose to move to this

neighborhood.

At no time did the current owner ever advise the City of DuBois of any intention to abandon the
property as a duplex. The City continued to send separate water and sewer bills and those bills were
paid. The property was advertised for sale as a duplex and no objection to that advertisement was raised
at any time by either Mr. or Mrs. Fitzwater or any of their neighbors. Now that the duplex has been sold
by its owner and a buyer has agreed to purchase the same based on the representation that the property

he purchased contained a duplex, neighbors have come forward to demand that the City of DuBois not

permit such a use.

The City of DuBois does not believe that the use of the property as a duplex has been abandoned. We

will not take action to stop owners from using their land for purposes that are recognized under law to
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be legitimate and to be uses that pre-dated our zoning ordinances. The right to use and sell this property

i1s constitutionally protected and the City of DuBois will respect that because it existed before our

ordinances were enacted.

There are duplexes located in every residential district in this community that pre-date our zoning
ordinances. Sometimes those duplexes are fully rented and sometimes they are not, through no fault of
the owners of the property except that they have been unable to find suitable tenants. To require that
owners of rental properties lose the value of their investment if they allow those buildings to remain
vacant for a year would force owners to accept tenants that they do not want or prohibit them from
taking the time to make much needed repairs to their properties if the time frame will cause the duplexes

to be without tenants for a year. The City sees no benefit to that.

There are many houses in this community that have been erected on what are now substandard lots,
based on the language of our current zoning ordinances. Many of those homes are currently empty
because their owners are in nursing homes or are arranging to make repairs on them or have not found
willing tenants. If the City of DuBois follows fhe course of action demanded by Mr. and Mrs. Fitzwater
and their neighbors, all of these structures should be declared abandoned if they remain empty for one
year and the owners should be made to tear them down. The financial harm to the owners of these

properties and/or their heirs and to the City of DuBois in lost tax dollars would be enormous and would
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serve no good to the community as a whole. That is why a municipality does not rush to declare a non-

conforming use abandoned but, in stead, looks for evidence that the owner has intended to abandon the

use.

In the case at hand, the City does not believe that its ordinances have been violated. The owner of the
property has clearly evidenced his intent to keep the use of the home as a duplex. It has been advertised
for sale as a duplex and it was bought as a duplex by the purchaser. The City of DuBois cannot keep

Mr. and Mrs. Fitzwater and their neighbors from suing, but the City will defend its right to make its own

decisions as to whether or not its ordinances have been violated.

Respectfully7

By _//77({ /‘ i l[/é(/(/

/ " ¢ Toni M. Cherry
City Solicitor for the City of DuBois

TMC:mls
cc:¥Mr. and Mrs. Tim Fitzwater
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Traffic tragedy
in the making

I am writing this letter in
the hope I may help prevent a
future tragedy. I live near the
top of Spring Avenue, in
DuBois, and have done so for
the past 15 months. As I sit
on my front porch and watch
my children, along with nu-
merous other children from
the neighborhood, play out-
side, I find that I am a con-
stant nervous wreck. My
street is a “short cut” to Cen-
tral Christian High School
and DRMC West. Every single
day I watch vehicles drive up
and down this hill at speeds
that only a seasoned Indy
racecar driver should attempt!
There are, on any given day,
between 10 4nd 20 children
within this one block radius,
from the intersection of Wood
and Hubert streets the closest
stop sign is a full block away,
at the corner of Spring and
State streets. I have wit-
nessed everyone from parents
picking their children up from
the school to employees of the
hospital, driving at these un-
safe speeds, and have finally
become disgusted enough to
attempt to do something to
make these children safer.

1 have also noticed an in-
crease in traffic along South
Main Street, which runs
through Spring Avenue. I am
sure this is due to the con-
struction taking place along
South Brady Street. There
has been a sharp increase of
traffic on my street in particu-
lar. If any officer from the
City of DuBois Police Deptart-
ment would like to spend a
few hours, especially between
the hours of 2:30 - 3:30 p.m.,
parked in my driveway, they
would be welcome to do so. I
would be willing to bet they
could give out enough speed-
ing tickets to pay off the debt
the city has accumulated over
the past several years.

In closing, I would like to
add that I am not the only
parent in this area who has
this concern. Several of us
have taken turns yelling to
vehicles to slow down, to no

Jpport claim

that a large number of civil-
ians died and are under the

avail. I realize that we are
not the only street in town
with this problem, and that
children and drivers alike
have to act responsibly, espe-
cially now that school is al-
most out for the summer, but
from what I have witnessed,
our street seems to have a
bigger problem with this than
others. Would any member of
the city be willing to see
about having a stop sign, or
at the very least, a “Children
at Play” sign erected on
Spring Avenue, at the Wood
Street intersection? I hope
this can be done before an ac-
cident happens that will
change the lives of so many.
Dawn M. Shaffer
DuBois

Building’s use

not abandoned

After reading the complaint
that Mr. and Mrs. Fitzwater
and their neighbors intend to
file against the City of DuBois
and reviewing the contents of
their letters to the editor, I un-
derstand that they want the
city to force a property owner
to discontinue the use of a
two-family dwelling and to
make him tear the building.

The right to own and use’
property is considered a privi-
lege so fundamental that it is
guaranteed under the consti-
tutions of the United States
and this commonwealth. A
municipal government can
only interfere with an individ-
ual’s use and control of his
property through the adoption
of appropriate zoning and
land use ordinances and only
if those laws have a rational
relation to public safety,
health, morals or general wel-
fare. Moreover, even if a mu-
nicipality drafts zoning and
land use ordinances that pre-
vent a particular use of a
property, it cannot stop those
prohibited uses if they were in
existence at the time that the
ordinances came into being.

In the case of which Mr.
and Mrs. Fitzwater now com-
plain, a duplex has been on
the property for years prior to
the city enacting any ordi-

raeli soldiers would have died
if all t} at haggerled_ a_t_J en_in

nances that would prohibit
the construction of a duplex
in the zoning district. where it
is located. Consequently, the
law permits that duplex to
continue to exist and to be
used as a duplex.

Mr. and Mrs. Fitzwater
knew, or certainly should
have known, when they
bought their home in that
neighborhood that the duplex
was there. The issues of ten-
ants, street parking and all of
the other complaints that the
Fitzwaters and their neigh-
bors now bring to the city’s
attention existed when the
zoning ordinances were draft-
ed and certainly when the
neighbors to this duplex
chose to move there.

At no time did the current
owner ever advise the city of
DuBois of any intention to
abandon the property'ds’a du-
plex. The city continued to
send separate water and
sewer bills and those bills
were paid. The property was
advertised for sale as a du-
plex and no objection to that
advertisement was raised at
any time by either Mr. or
Mrs. Fitzwater or any of their
neighbors.

Now that the duplex has
been sold to a buyer who
agreed to purchase it based
on the representation that
the property contains a du-
plex, neighbors have come
forward to demand that the
city not permit such a use.

The City of DuBois does
not believe that the use of the
property as a duplex has been
abandoned. We will not take
action to stop owners from
using their land for purposes
that are recognized to be le-
gitimate. The right to use and
sell this property is constitu-
tionally protected and the city
will respect that because it
existed before our ordinances
were enacted.

There are duplexes located
in every residential district in
this community that pre-date
our zoning ordinances. Some-
times those duplexes are fully
rented and sometimes they are
not, often because the owners
have been unable to find suit-
able tenants. To require that

outskirts of Jerusalem.
In April, 1948, goons from

owners of rental properties‘ ; '
lose the value of their invest: -
ment if they allow those build-
ings to remain vacant for a-
year would force them to ac-.
cept tenants that they do not -
want or prohibit them from , -
taking the time to make much—
needed repairs to their prope;’-
ties if the time frame will
cause the duplexes to be w1th-
out tenants for a year. The cxty
sees no benefit to that. el

There are many houses in
this community that have' ~
been erected on what are.now
substandard lots, based on -
the language of our currendt
zoning ordinances. Many “of”
those homes are currently
empty because their owners. -
are in nursing homes or are

arranging to make repairs on .
them or have not found will- -
ing tenants. If the City of -
DuBois follows the course of
action demanded by Mr. and
Mrs. Fitzwater and their = -
neighbors, all of these struc-
tures should be declared
abandoned if they remain
empty for one year and the
owners should be made to
tear them down. The finap-, .
cial harm to the owners of °
these properties and/or their
heirs and to the city of |
DuBois in lost tax dollars '
would be enormous and
would serve no good to the
community as a whole. That -}
is why a municipality does
not rush to declare a noncon-
forming use abandoned but,, ,
instead, looks for evidence -,
that the owner has intended .
to abandon the use.

In the case at hand, the -,
city does not believe that its ;-
ordinances have been violat-
ed. The owner of the property
has clearly shown his intent.:,
to keep the use of the home "™’
as a duplex. It has been ad:
vertised for sale as a duplex -
and it was bought as a duplex
by the purchaser.

The City of DuBois cannot -
keep Mr. and Mrs. Fltzwater
and their neighbors from ~ =
suing, but the city will defend.
its right to make its own deci-
sions as to whether or not its. .
ordinances have been violated:

Toni M. Cherry
city soliqiqu;'
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
EQUITY ACTION

TIMOTHY J. FITZWATER, : No. 02- 760 -C.D.

LISA A. FITZWATER, JAY FAUST, :

SALLY FAUST, LAWRENCE M. WAY, : Type of Case: EQUITY

AMY L. WAY, DANIEL LEE, :

EVA LEE, ALFRED WILLIAM WILSON, :  Type of Pleading: RETURN OF SERVICE
SHARON ELIZABETH WILSON, : '

ROBERT CURLEY, JOHN E. FARR, : Filed on Behalf of: PLAINTIFFS

and CATHERINE E. FARR, :

VS.

CITY OF DUBOIS and
ELEANOR G. GRAFF, her successors
and/or assigns and all other
persons claiming any interest in the
described property,

Defendants

FILED

JUL 012002

M\O{ §1 30/
lllamA.Shaw :
Prothonotary % -



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
EQUITY ACTION

TIMOTHY J. FITZWATER,
LISA A. FITZWATER, JAY FAUST,
SALLY FAUST, LAWRENCE M. WAY,
AMY M. WAY, DANIEL LEE,
EVA LEE, ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,
and CATHERINE E. FARR,

Plaintiffs

vs. : No. 02-760 -C.D.

CITY OF DUBOIS, and
ELEANOR G. GRAFF, her successors
and/or assigns and all other
persons claiming any interest in the
described property,

Defendants

RETURN OF SERVICE

Now be it known that I, John Joseph Ward, verify that on the 11™ day of June, 2002, at _
2:30 p.m., I personally served an original court-certified copy of a Complaint in Equity, No. 02 —
760 — C.D., upon John “Herm” Suplizio, the Mayor of the City of DuBois, at the United Way
Office located at 118 West Long Avenue, DuBois, Clearfield County, Pennsylvania.
pANY AMA0E
I understand that false statements herein are gge subject to the penalties of 18 Pa.C.S.

§4904, relating to unsworn falsification to authorities.

Dated: é - 2/-03\




Law OFFICES

th?wmuz, O@mﬂﬁ& & CHERRY, L.LP.

P. 0. Box s05
Du Bors, PENNSYLVANIA 15801-0505

ONE NORTH FRANKLIN STREET

ATTORNEY FOR



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

EQUITY ACTION

TIMOTHY J. FITZWATER,
LISA A. FITZWATER, JAY FAUST,
SALLY FAUST, LAWRENCE M. WAY,
AMY L. WAY, DANIEL LEE,
EVA LEE, ALFRED WILLIAM WILSON, :
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,
and CATHERINE E. FARR,

Plaintiffs

VS.

CITY OF DUBOIS and
ELEANOR G. GRAFF, her successors
and/or assigns and all other
persons claiming any interest in the
described property,

Defendants

: No.02-760C.D.

: Type of Case: EQUITY

Type of Pleading: PRELIMINARY

: OBJECTIONS OF DEFENDANT, CITY
: OF DUBOIS, TO PLAINTIFFS’ COMPLAINT

: Filed on Behalf of: Defendant, CITY OF
: DUBOIS

: Counsel of Record for this Party:

: TONI M. CHERRY, ESQ.
: Supreme Court No.: 30205

: GLEASON, CHERRY AND

CHERRY, L.L.P.

: Attorneys at Law

: P. 0. Box 505

: One North Franklin Street
: DuBois, PA 15801

: (814) 371-5800

FILED

JUL 0 37002

W\ 'E/Sh
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PretRGetany
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
EQUITY ACTION

TIMOTHY J. FITZWATER,

LISA A. FITZWATER, JAY FAUST,
SALLY FAUST, LAWRENCE M. WAY,
AMY L. WAY, DANIEL LEE, :
EVA LEE, ALFRED WILLIAM WILSON, :
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,

and CATHERINE E. FARR, :

Plaintiffs : No.02-760C.D.

VS.

CITY OF DUBOIS and
ELEANOR G. GRAFF, her successors
and/or assigns and all other
persons claiming any interest in the
described property,

Defendants

NOTICE TO PLEAD

To The Within Plaintiffs:

YOU ARE HEREBY NOTIFIED TO PLEAD
TO THE WITHIN PRELIMINARY
OBJECTIONS WITHIN TWENTY (20) DAYS
FROM THE DATE OF SERVICE HEREOF.

GLEASON, CHERRY AND CHERRY, L.L.P.

il .

Attoi'neysyfor I}gfgndant, CITY OF ﬁUﬂOIS




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
EQUITY ACTION

TIMOTHY J. FITZWATER,

LISA A. FITZWATER, JAY FAUST,
SALLY FAUST, LAWRENCE M. WAY,
AMY L. WAY, DANIEL LEE, :
EVA LEE, ALFRED WILLIAM WILSON, :
SHARON ELIZABETH WILSON, :
ROBERT CURLEY, JOHN E. FARR,

and CATHERINE E. FARR, :

Plaintiffs : No. 02 - 760 C.D.

VS.

CITY OF DUBOIS and
ELEANOR G. GRAFF, her successors
and/or assigns and all other
persons claiming any interest in the
described property,

Defendants

PRELIMINARY OBJECTIONS OF DEFENDANT,
CITY OF DUBOIS, TO PLAINTIFFS’ COMPLAINT

Defendant, CITY OF DUBOIS, by and through its undersigned attorney, preliminarily
objects to Plaintiffs’ Complaint as follows:

I. PRELIMINARY OBJECTION RAISING QUESTION OF LACK
OF SUBJECT MATTER JURISDICTION UNDER Pa.R.C.P. 1028(a)(1)

1. The Complaint of the Plaintiffs alleges that the other Defendant has committed
violations of the Zoning Ordinances of the City of DuBois.
2. That the CITY OF DUBOIS is a Third Class City under the laws of the

Commonwealth of Pennsylvania.




3. Section 909.1 of the Pennsylvania Municipalities Planning Code, Act of 1968, July
31, P.L. 805, re-enacted 1988, Dec. 21, P.L. 1329, No. 170, Section 2, et seq., gives Zoning
Hearing Boards exclusive jurisdiction over ordinance violation determinations.

4. That the Complaint seeks to have your Honorable Court enforce the provisions of
the Zoning Ordinances of the City of DuBois.

5. Section 617.1 of the Pennsylvania Municipalities Planning Code, Act of 1968, July
31, P.L. 805, re-enacted 1988, Dec. 21, P.L. 1329, No. 170, Section 2, et seq., gives District
Justices initial jurisdiction over proceedings brought under Section 617.2 which recites the
enforcement remedies involving matters of zoning.

6. Your Honorable Court has no jurisdiction over the subject matters of this action.

WHEREFORE, Defendant, CITY OF DUBOIS, requests that the Plaintiffs’ Complaint

be dismissed with costs assessed against Plaintiffs.

II. PRELIMINARY OBJECTIONS OF DEFENDANT, CITY
OF DUBOIS, RAISING LEGAL INSUFFICIENCY OF A PLEADING
(DEMURRER) IN ACCORDANCE WITH Pa.R.C.P. 1028(a)(4)

7. Defendant incorporates herein by reference the averments contained in Paragraphs 1
through 6 inclusive of these Preliminary Objections as if the same were set forth at length
herein.

8. The Plaintiffs filed the Complaint in the above-captioned matter alleging that

Defendant, ELEANOR G. GRAFF, is in violation of the various ordinances of the City of

DuBois.




9. The Plaintiffs have filed their Complaint against the CITY OF DUBOIS requesting
that the Court compel the CITY OF DUBOIS to enforce the provisions of its Ordinance No.
1470, Section 700, by appointing a zoning officer.

10. That Plaintiffs know that the CITY OF DUBOIS does have a Code
Enforcement/Zoning Officer, namely William Kulbacki, appointed by the CITY OF DUBOIS,
in accordance with the provisions of 53 P.S. Section 10614 and the terms of the City’s
ordinances.

11. That even if the City did not have an appointed individual, the Plaintiffs cannot
request your Honorable Court to compel the CITY OF DUBOIS to make such appointment
because the City cannot be compelled to enforce its ordinances.

12. That Plaintiffs have also brought this action requesting the Court to compel the
CITY OF DUBOIS to enforce Ordinance No. 1470, Section 704, by bringing enforcement
proceedings against Defendant, ELEANOR G. GRAFF.

13. A municipality has no duty to enforce its ordinances and cannot be compelled to do
so by the Court.

14. Section 617.2 of the Municipalities Planning Code gives the power of enforcement
of a zoning ordinance of a municipality only to that municipality.

15. Therefore, Defendant, CITY OF DUBOIS, preliminarily objects on the grounds that
the Plaintiffs have no cause of action against the CITY OF DUBOIS to compel it to enforce its

ordinances.




WHEREFORE, Defendant, CITY OF DUBOIS, respectfully requests your Honorable
Court to grant its Preliminary Objection by way of Demurrer and to dismiss Plaintiffs’

Complaint.

II1. PRELIMINARY OBJECTION RAISING LACK OF
CAPACITY TO SUE UNDER Pa.R.C.P. 1028(a)(5)

16. Defendant incorporates herein by reference the averments contained in Paragraphs
1 through 15 inclusive of these Preliminary Objections as if the same were set forth at length
herein.

17. That Plaintiffs bring this action to enforce the provisions of the Zoning Ordinances
of the City of DuBois and to address violations of said ordinance they allege to have been
committed by additional Defendant, ELEANOR G. GRAFF.

18. That in Paragraph 46 of their Complaint, Plaintiffs admit that they have no standing
to bring their request for enforcement of alleged violations before the Zoning Hearing Board of
the City of DuBois.

19. Section 617.2 of the Pennsylvania Municipalities Planning Code gives the right to
enforce the provisions of any zoning ordinance of the City of DuBois only to the City of
DuBois and no right to commence any action for enforcement of any zoning ordinances lies
with any person or entity other than the municipality.

20. The Plaintiffs in this action lack the capacity to sue because they are individuals and
are not the municipality whose zoning ordinances are the subject matter of this action.

WHEREFORE, Defendant respectfully requests that your Honorable Court dismiss




Plaintiffs’ Complaint.

Respectfully submitted,

GLEASON, CHERRY AND,CHBRRY, L.L.P.

By/ /¢ ,
/ Aftorneys foéﬁe?zﬁda(ﬁt, CITY OF DUGOIS




COMMONWEALTH OF PENNSYLVANIA

. SS.
COUNTY OF CLEARFIELD :

Personally appeared before me, a Notary Public in and for the County and State
aforesaid, RONALD J. TRZYNA, who, being duly sworn according to law, deposes and says
that he is the Manager of the CITY OF DUBOIS and as such Manager is authorized to make
this Affidavit on behalf of the Defendant, CITY OF DUBOIS, as Manager and that the facts set

forth in the foregoing Preliminary Objections are true and correct to the best of his knowledge,

@ﬂ /n\m

ld J. Trzy

information and belief.

Sworn to and subscribed before me this 2 day of July, 2002.

NGTARIAL sEAL X
PAULAM GCHERRY, NOTARY PUBU

CITY OF DUBOIS, CLEARFIELD COUJ

MY COMMISSION EXPIRES SEPTEMBER 16,28
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

EQUITY ACTION

TIMOTHY J. FITZWATER,

LISA A. FITZWATER, JAY FAUST,
SALLY FAUST, LAWRENCE M. WAY,
AMY L. WAY, DANIEL LEE,

EVA LEE, ALFRED WILLIAM WILSON,

SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,
and CATHERINE E. FARR,

Plaintiffs : No. 02 -760 C.D.
VS.

CITY OF DUBOIS and
ELEANOR G. GRAFF, her successors
and/or assigns and all other
persons claiming any interest in the
described property,

Defendants

CERTIFICATE OF SERVICE

I hereby certify that on this NP day of July, 2002, a true and correct copy of
Preliminary Objections of Defendant, City of DuBois, to Plaintiffs’ Complaint was served upon
the following persons by mailing the same to them by United States First Class Mail, Postage

Prepaid, by depositing the same in the United States Post Office at DuBois, Pennsylvania,

addressed as follows:

Peter F. Smith, Esq.
Attorney at Law

30 South Second Street
Clearfield, PA 16830

Jay Faust

Sally Faust

14 South Church Street
DuBois, PA 15801

Timothy J. Fitzwater
Lisa A. Fitzwater

146 East Long Avenue
DuBois, PA 15801

Lawrence M. Way
Amy M. Way

160 East Long Avenue
DuBois, PA 15801




Daniel Lee

EvaLee

206 East Washington Avenue
DuBois, PA 15801

Robert Curley

144 East Long Avenue
DuBois, PA 15801

Dated: July 2, 2002

Alfred William Wilson
Sharon Elizabeth Wilson

129 East Washington Avenue
DuBois, PA 15801

John E. Farr

Catherine E. Farr

138 East Long Avenue
DuBois, PA 15801

GLEASON, CHERRY AND Y,LLP.

By, ;
/ Aftorneys for }z/efendant, CITY OF DUBOIS




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
TIMOTHY J. FITZWATER, : No. 02-760-CD
LISA A. FITZWATER, JAY FAUST,

SALLY FAUST, LAWRENCE M. WAY, Type of Case: Equity
AMY L. WAY, DANIEL LEE, ;
EVA LEE, ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,
and CATHERINE E. FARR,
Plaintiffs

VS.

CITY OF DUBOIS and

ELEANOR G. GRAFF, her successors : E D
and/or assigns and all other persons : |

claiming any interest in the described

property, : JU. 0 32002
Defendants : .
o / 1teof
Willla A. Shaw
PRAECIPE Prétheneta

Wo < l C )
To: William A. Shaw, Clearfield County Prothonotary %@-
Dear Sir:

Please enter my appearance as attorney for the second Defendant, ELEANOR G. GRAFF.

Respectfully submitted,

Date: July 2, 2002
Peter F. Smith/ Esquire
Attorney for Defendant

&



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
TIMOTHY J. FITZWATER, : No. 02-760-CD
LISA A. FITZWATER, JAY FAUST,

SALLY FAUST, LAWRENCE M. WAY, Type of Case: Equity
AMY L. WAY, DANIEL LEE, :
EVA LEE, ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,
and CATHERINE E. FARR,
Plaintiffs

VS.

CITY OF DUBOIS and

ELEANOR G. GRAFF, her successors
and/or assigns and all other persons
claiming any interest in the described

property,
Defendants

CERTIFICATE OF SERVICE

I, Peter F. Smith, attorney for Defendant Eleanor G. Graff, certify that I sent a true and
correct copy of a PRAECIPE to enter my appearance as attorney for Defendant by U.S. First Class

Mail, Postage Prepaid on July 2, 2002 to the following:

Timothy J. Fitzwater Jay Faust Lawrence L. Way
Lisa A. Fitzwater Sally Faust Amy M. Way

146 East Long Ave. 14 South Church Street 160 East Long Ave.
DuBois, PA 15801 DuBois, PA 15801 DuBois, PA 15801
Daniel Lee Alfred William Wilson Robert Curley

Eva Lee Sharon Elizabeth Wilson 144 East Long Ave.
206 East Washington Ave. 129 East Washington Ave. DuBois, PA 15801
DuBois, PA 15801 DuBois, PA 15801

FILED

JUl 0 3 2002
ofI roofa

William A. Shaw
Prothonotary

Iwclc%



John E. Farr

Catherine E.Farr

138 East Washington Ave.
DuBois, PA 15801

Respectfully submitted,

Date: July 2, 2002 '7% / %

Peter F. Smith, Esquire .
Attorney for Defendant



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
TIMOTHY J. FITZWATER, : No. 02-760-CD
LISA A. FITZWATER, JAY FAUST,

SALLY FAUST, LAWRENCE M. WAY, Type of Case: Equity
AMY L. WAY, DANIEL LEE, : ‘
EVA LEE, ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,
and CATHERINE E. FARR,
Plain:iffs

VS.

CITY OF DUBOIS and
ELEANOR G. GRAFF, her successors
and/or assigns and all other persons
claiming any interest in the described
property,

Defendants

PRAECIPE

To: William A. Shaw, Clearfield County Prothonotary
Dear Sir:

Please enter my appearance as attorney for the second Defendant, ELEANOR G. GRAFF.

Respectfully submitted,

Date: July 2, 2002 V4 7/
Peter F. Smith/ Esquire ~
Attorney for Defendant
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
EQUITY ACTION

TIMOTHY J. FITZWATER, : No. 02 - 760 C.D.

LISA A. FITZWATER, JAY FAUST, :

SALLY FAUST, LAWRENCE M. WAY, : Type of Case: EQUITY

AMY L. WAY, DANIEL LEE, :

EVA LEE, ALFRED WILLIAM WILSON, Type of Pleading: ANSWER TO

SHARON ELIZABETH WILSON, : PETITION FOR DISQUALIFICATION OF
ROBERT CURLEY, JOHN E. FARR, : COUNSEL AND ASSISTANT COUNSEL
and CATHERINE E. FARR, : FOR DEFENDANT, CITY OF DUBOIS
Plaintiffs :
: Filed on Behalf of: Defendant, CITY OF
: DUBOIS
Vs. :
: Counsel of Record for this Party:
CITY OF DUBOIS and :
ELEANOR G. GRAFF, her successors : TONI M. CHERRY, ESQ.
and/or assigns and all other : Supreme Court No.: 30205
persons claiming any interest in the :
described property, : GLEASON, CHERRY AND

Defendants : CHERRY, L.L.P.
: Attorneys at Law
. P. 0. Box 505
: One North Franklin Street
: DuBois, PA 15801

: (814) 371-5800

FILED

JUL 0 8 2002

O 31351 lwg
Willlam A, Shaw
Prothonotary
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
EQUITY ACTION

TIMOTHY J. FITZWATER,

LISA A. FITZWATER, JAY FAUST,
SALLY FAUST, LAWRENCE M. WAY,
AMY L. WAY, DANIEL LEE, :
EVA LEE, ALFRED WILLIAM WILSON, :
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,

and CATHERINE E. FARR, :

Plaintiffs : No.02-760C.D.

VS.

CITY OF DUBOIS and
ELEANOR G. GRAFF, her successors
and/or assigns and all other
persons claiming any interest in the
described property,

Defendants

ANSWER TO PETITION FOR DISQUALIFICATION
OF COUNSEL AND ASSISTANT COUNSEL FOR
DEFENDANT, CITY OF DUBOIS

AND NOW, comes the Defendant, CITY OF DUBOIS, by and through its undersigned
counsel, and answers the Petition filed by Plaintiff in accordance with the Rule issued by the
Court as follows:

1. DENIED. It is DENIED that Plaintiff, LISA A. FITZWATER, contacted and
informed any representative of the Defendant, CITY OF DUBOIS, who was responsible for the
determination that there existed a non-conforming property within the City of DuBois or that

the use of such non-conforming property had been abandoned. It is DENIED that Plaintiff,




LISA A. FITZWATER, as a taxpayer and a non-owner of the property located at 133-1/2 and
135-1/2 East Washington Avenue, DuBois, Pennsylvania, would have any authority or right
under the Pennsylvania Municipalities Planning Code, 53 P.S. §10101, et segq., to make any
determination that said property was either a non-conforming property or that its use had been
abandoned or that it was in violation of any zoning ordinances of the City of DuBois.

2. DENIED as stated. Plaintiff, LISA A. FITZWATER, asked for the right to address
the Council of the CITY OF DUBOIS with complaints she had about a property at 133-1/2 and
135-1/2 East Washington Avenue, DuBois, Pennsylvania. At no time did the CITY OF
DUBOIS ever take the position that the complaints of Plaintiff, LISA A. FITZWATER, were
legitimate nor did it ever make the determination that the property at 133-1/2 and 135-1/2 East
Washington Avenue had been abandoned as that word is defined in the Pennsylvania
Municipalities Planning Code and the Zoning Ordinance of the CITY OF DUBOIS.

3. DENIED as stated. In response to a request by the Council of the CITY OF
DUBOIS for a legal opinion as to whether or not the use of the property had been abandoned,
TONI M. CHERRY, counsel for Defendant, gave her legal opinion that it was not based on the
law set forth in the Pennsylvania Municipalities Planning Code as well as the case law
developed on the subject. In response to the assertions of the Plaintiff, LISA A. FITZWATER,
made on behalf of herself and the other Plaintiffs that she represented, that the CITY OF
DUBOIS had a duty to enforce the Ordinance to declare that the use of the property was
abandoned, counsel for the CITY OF DUBOIS again advised the said LISA A. FITZWATER
that the property was not abandoned under law and that the City had no duty to enforce its

Ordinances. The newspaper article from The Courier-Express newspaper was written by a




reporter based on that reporter’s discussions with Plaintiff, LISA A. FITZWATER, after the
meeting. At no time did the CITY OF DUBOIS or its Solicitor ever advise The Courier-
Express that the City had been served with any Complaint and, in fact, it had not, since there
was no Complaint filed and the docket in the above-captioned matter evidences that fact.

4. DENIED. On the contrary, no Complaint in Equity was filed by Plaintiffs at the
time that Plaintiff, LISA A. FITZWATER, appeared before the CITY OF DUBOIS Council on
April 1, 2002. On the contrary, the Complaint in Equity filed by Plaintiffs to the above-
captioned term and number was not filed until May 14, 2002, and was not served upon any
authorized representative of the CITY OF DUBOIS until it was served upon the Mayor by
handing a certified copy of the same to him personally on or about June 12, 2002. An Affidavit
of Service evidencing the service of the certified copy of the Complaint upon the Mayor of the
CITY OF DUBOIS avers that the Mayor was served on June 11, 2002, and that Affidavit is
found in the pleadings filed to the above-captioned term and number. Consequently, there was
no service of any Complaint in Equity upon the Defendant on April 1, 2002, and there could
not have been service of the copy of the Complaint as the same was not filed until May 14,
2002.

5. ADMITTED in part and DENIED in part. It is ADMITTED that Paula M. Cherry is
a partner in the law firm of Gleason, Cherry and Cherry with Toni M. Cherry. All other aspects
of Paragraph 5 are‘ DENIED. On the contrary, Paula M. Cherry is not Assistant Counsel for
Defendant, CITY OF DUBOIS, in this case. She is the Assistant Solicitor for Defendant, CITY
OF DUBOIS. Paula M. Cherry did not participate personally or substantially in the

representation of the Graff Family Trust on behalf of the “Trustor” [sic]. However, the said




Paula M. Cherry did prepare the trust document that was the basis for the trust administered by
the Trustee, S&T Bank, but that document was prepared several years ago. Paula M. Cherry
represented the Estate of Stanley G. Graff, deceased, on behalf of Defendant, ELEANOR G.
GRAFF.
6. DENIED. Rule 1.11 of the Rules of Professional Conduct declares that:

A lawyer shall not represent a private client in connection with

a matter in which the lawyer participated personally and substantially

as a public officer or employee, unless the appropriate government

agency consents after consultation.

The law firm of Gleason, Cherry and Cherry, L.L.P. does not represent Defendant ,
ELEANOR G. GRAFF, in the above-captioned lawsuit. On the contrary, Mrs. Graff is
represented by Peter F. Smith, Esq., who has entered his appearance on her behalf. The Rule
prohibits subsequent representation of a private client in a matter in which the lawyer has
previously participated as a public officer or employee and those are not the facts of this case.
First of all, the Solicitor has not previously represented the government agency in anything that
would be in conflict with the interests of ELEANOR G. GRAFF. Moreover, the CITY OF
DUBOIS has been fully informed of the prior representation of the law firm of Defendant’s
counsel and has no objection to its Solicitor representing the CITY OF DUBOIS in the instant
lawsuit and it is the CITY OF DUBOIS who must make such objection and not the Plaintiffs.
Lastly, there is no conflict between the position taken by the CITY OF DUBOIS in this case
and the position of Defendant, ELEANOR G. GRAFF, in that all Defendants agree that the use

of the property located at 133-1/2 and 135-1/2 East Washington Avenue, DuBois,

Pennsylvania, has not been abandoned as that word is defined in zoning law.




7. ADMITTED in part and DENIED in part. While it is ADMITTED that on April 23,
2002, Toni M. Cherry wrote a letter to the Editor, it is DENIED that such letter is prohibited by
the Rules of Professional Conduct, Rules 3.5 or 3.6. The letter which appears as Exhibit “B” in
Plaintiff’s Petition was written at the direction of the Council of the CITY OF DUBOIS in
response to a letter to the Editor written by Plaintiff, LISA A. FITZWATER, on April 9, 2002,
and in response to a letter to the Editor which appeared in the paper’s edition on Wednesday,
April 17, 2002, written by Plaintiff, TIMOTHY J. FITZWATER. True and correct copies of
both letters are attached and made a part hereof as Exhibits “1” and “2” respectively.

That on April 23, 2002, there was no matter pending before any tribunal as that word
is defined in the Rules of Professional Conduct. On the contrary, the Complaint filed to the
above-captioned term and number was not filed by Plaintiffs until May 14, 2002, and not
served upon a proper representative of the CITY OF DUBOIS unti»l June 11, 2002. Moreover,
Rule 3.5 prohibits an attempt to influence the tribunal through communication with the
tribunal. There has been no ex parte communication with the Court of Common Pleas of
Clearfield County, Pennsylvania, in an attempt to influence the Court in the instant matter.
Rule 3.6 prohibits an extra judicial statement by a lawyer if the lawyer reasonably should know
that such statement would materially prejudice the adjudicative proceeding. Since there was no
proceeding pending before the Court of Common Pleas of Clearfield County, Pennsylvania, on
April 23, 2002, there could be no publicity concerning such trial nor could there be any belief

that the City would unfairly influence a tribunal by responding to the public accusations made

by Plaintiffs.




Rule 3.6(c) permits a lawyer involved in litigation to present the general nature of
the defense and information contained in a public record and to provide the public with
information as to the scope of the investigation and the matter in progress. This is particularly
appropriate where the real client of the lawyer are the taxpayers of the City of DuBois. Itis
therefore DENIED that any violation of either Rule 3.5 or 3.6 occurred and it is specifically
DENIED that the Solicitor for the CITY OF DUBOIS does not have a duty to advise the
taxpayer who are paying for the litigation of the position of the City in such matters for these
are matters of public record to which the public has a right to have disclosed.

8. ADMITTED. By way of further answer, Plaintiffs were advised by members of City
Council that the members of City Council had visited the site in question and found no
violations and no basis for the demands being made by Plaintiffs that the property be declared
abandoned.

9. DENIED. On the contrary, the Solicitor for the CITY OF DUBOIS did not appear
before a tribunal as that word is defined in the Rules of Professional Conduct. Moreover, the
Solicitor for the CITY OF DUBOIS is required, when asked, to giver her legal opinion to the
Council for the CITY OF DUBOIS and to state the City’s legal position with regard to the
demands being made by Plaintiffs. In response to Plaintiffs’ demands that the CITY OF
DUBOIS declare the property abandoned, the Council looked to the Solicitor to give to
Plaintiffs once again, the City’s legal position which was done. There is nothing in the Rules
of Professional Conduct at Rule 3.4(c) that prohibits a Solicitor from rendering her legal

opinion to the governmental body that is requesting the same.




10. ADMITTED in part and DENIED in part. It is ADMITTED that on May 14, 2002,
Plaintiffs filed a Complaint in Equity to the above-captioned term and number. All other
aspects of Paragraph 10 are DENIED. By way of further answer, it is DENIED that Plaintiffs
have any rights or that they are aggrieved property owners or that their properties will be
substantially affected by the property of Defendant, ELEANOR G. GRAFF. It is further
DENIED that the property owned by Defendant, ELEANOR G. GRAFF, has committed any
violation of the zoning laws of the CITY OF DUBOIS.

11. DENIED as a conclusion of law to which no response is required. Insofar as a
response is required, it is DENIED that the lot situate at 310 West Weber Avenue, DuBois,
Pennsylvania, violates any of the ordinances of the CITY OF DUBOIS if that is the implication
of Paragraph 11 of Plaintiffs’ Petition.

12. DENIED. On the contrary, Eleanor L. Cherry does not own a non-conforming
structure located on a non-conforming lot nor has said premises been vacant in excess of a
period of one year. On the contrary, the premises at 501 West Washington Avenue, DuBois,
Pennsylvania, is the home of Eleanor L. Cherry in which she has resided continuously since the
same was purchased in 1952. Said premises is a one-family dwelling located in a residential
district of the CITY OF DUBOIS and is not a non-conforming structure nor is it vacant nor is
the home of Eleanor L. Cherry in any way in violation of the ordinances of the CITY OF
DUBOIS.

13. DENIED. The Estate of Joseph J. Cherry owns no real estate within the CITY OF

DUBOIS. Grace Cherry owns a single family residence situate at 11-1/2 South State Street and




such home is not a non-conforming structure nor is its use considered abandoned in accordance
with the zoning laws of the Defendant, CITY OF DUBOIS.

14. DENIED as stated. Grace Cherry and Josephine Cherry own a duplex situate at 13-
15 South Street in the CITY OF DUBOIS. The use of such premises by its owners as a duplex
has never been abandoned nor is said structure in violation of the zoning laws of Defendant,
CITY OF DUBOIS.

15. DENIED as stated. The structure located at 133-1/2 and 135-1/2 East Washington
Avenue, DuBois, Pennsylvania, is not abandoned nor is there any action required to be taken
by Defendant, CITY OF DUBOIS, because the premises is not in violation of any ordinances
of the CITY OF DUBOIS. Moreover, Plaintiffs cannot compel the CITY OF DUBOIS to take
any action against Defendant, ELEANOR G GRAFF, under 53 P.S. §10617.2(c) and their
attempts to do so bty the filing of their Complaint to the above-captioned term and number is a
violation of law and an attempt to harass Defendants as well as Defendants’ Solicitor as
evidenced by the allegations contained in the Petition for Disqualification of Counsel.

16. DENIED as stated. The allegations set forth in Paragraph 16 of Plaintiffs’ Petition
evidence their complete misreading of the Rules of Professional Conduct and their utter lack of
understanding of the laws of zoning. Neither the CITY OF DUBQIS nor its counsel has any
obligation to act as a tribunal in these proceedings as that is the province of the Court of
Common Pleas of Clearfield County. The CITY OF DUBOIS has a right, through its counsel,
to advocate the position of the CITY OF DUBOIS with regard to the interpretation of the
ordinances of the CITY OF DUBOIS and the Solicitor has every right under the Rules of the

Professional Conduct to set forth the position of the CITY OF DUBOIS and to defend that




position before a tribunal or before any individual who desires to bring suit against the CITY
OF DUBOIS. The CITY OF DUBOIS did not bring enforcement proceedings against the
structure located at 133-1/2 and 135-1/2 East Washington Avenue in the City of DuBois as
demanded by Plaintiffs because said structure is not in violation of any of the ordinances of the
CITY OF DUBOIS. Insofar as Plaintiffs’ allegations imply that the CITY OF DUBOIS had
some duty to act and which duty it did not fulfill, Defendant, CITY OF DUBOIS, wholly
denies that it had any such duty or that Plaintiffs have any right to demand that it act in any
way as they are not the owners of the property at 133-1/2 and 135-1/2 East Washington Avenue
and have no standing to demand any action on the part of the CITY OF DUBOIS in accordance
with 53 P.S. §10617.2.

17. DENIED. The position of the CITY OF DUBOIS and the position of its Solicitor
are one and the same. The CITY OF DUBOIS is represented by its counsel and there is no
conflict between the CITY OF DUBOIS and the action of its Solicitor. On the contrary, the
actions of its Solicitor have been at all times consistent with the position of the CITY OF
DUBOIS and the defense entered by the CITY OF DUBOIS in this case. At the request of and
at the direction of the CITY OF DUBOIS, the Solicitor has filed Preliminary Objections on the
basis that Plaintiffs’ Complaint fails to state a cause of action upon which relief can be granted.

By way of further answer, it is averred that the actions of the Plaintiffs in this
proceeding evidence their complete lack of understanding of the laws of zoning and further
evidence that their suit is vexatious and frivolous. Defendant, CITY OF DUBOIS, is entitled to
an award of counsel fees in accordance with statute as a result of the institution by Plaintiffs of

a suit for relief that cannot be grantéd by your Honorable Court.




WHEREFORE, the undersigned respectfully requests your Honorable Court to issue an
Order: |
(a) dismissing Plaintiffs’ Petition;
(b) dismissing Plaintiffs’ Complaint with prejudice;
(c) awarding counsel fees incurred by the CITY OF DUBOIS in defending this
frivolous suit; and
(d) directing the Plaintiffs to file no more vexatious pleadings calculated to
harass, annoy and slander the CITY OF DUBOIS and/or its Solicitor.
Respectfully submitted,

GLEASON, CHERR RRY, L.L.P.

¢ 7
ﬁtomeﬁ‘fs’foﬁb”efendam, CITY OEDUBOIS
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COMMONWEALTH OF PENNSYLVANIA :
COUNTY OF CLEARFIELD : -

Personally appeared before me, a Notary Public in and for the County and State
aforesaid, TONI M. CHERRY, who, being duly sworn according to law, deposes and says that
she 1s the Solicitor of the CITY OF DUBOIS and as such Solicitor is authorized to make this
Affidavit on behalf of the Defendant, CITY OF DUBOIS, as Solicitor and that the facts set

forth in the foregoing Answer are true and correct to the best of her knowledge, information

and belief.

( Toni M. Cherry ~J

Sworn to and subscribed before me this 8" day of July, 2002.
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‘Selective
enforcement’

I am writing to let the resi-
dents of DuBois know that on
April 1 a diverse group of 13
city residents, including sin-
gle-family homeowners, rental
property owners and a tenant,
served a copy of a Complaint
in Equity on the City of
DuBois at its town meeting.

The reason for this letter is
to explain why this was done
and to state that we are not
asking for any money from
the City of DuBois in this
suit. All we want is the City
of DuBois to do its job and en-
force its own laws.

I will briefly try to explain
why this occurred. Several
weeks ago, I learned that a
property in my neighborhood
was being sold and the pro-
posed buyer wanted to use the
property as rentals. This prop-
erty is in an R-1 zoning district
and consists of a single family
home and a two-family duplex,
both situated on one 50x1 50
lot. The two-family duplex is in

- deplorable condition and has
not been rented by the owners
in about four years.

More than two years ago a
major water line break oc-
curred at this property and
the city lost 750,000 gallons
of water in approximately
three months. The line break
was discovered by a neighbor,
not the property owners who
lived in the adjoining house.

The City of DuBois has a
section in its zoning ordinance
adopted in 1989 relating to
nonconforming properties.
These are properties that do
not comply with the zoning
provisions but were lawfully
used prior to the zoning law
enactment. This would be, for
example, a duplex in an R-1
district. The zoning ordinance
further sets forth, though,
that if the non-conforming use
ceases or is abandoned for one
year or more, the property

must conform to the provi-
sions of the ordinance. These
are the same laws that the
rest of the residents of DuBois
must adhere to.

When I learned of this
pending sale several weeks
ago, I contacted the city and
informed them that pursuant
to their zoning ordinances,
the use of the duplex had
been abandoned. I was first
told that the city would wait
until the sale went through
and then, if the buyer tried to
open up the duplex, the city
may then take action. I said
that wasn't right. It was to-
tally unfair to the buyer.
After this, I never heard
again from the mayor or any
council member.

.Next, the mayor contacted
the zoning hearing board’s so-
licitor and asked for his legal
opinion. As I understand it,
the solicitor told the mayor
that it was his legal opinion
that the nonconforming use of
the property had been aban-
doned pursuant to the ordi-
nance. This was obviously not
what the mayor wanted to
hear because he then turned
it over to the city solicitor.

It was also during this
time that I learned from sev-
eral individuals at the city
building that the city has no
appointed zoning officer. This
is in direct violation of city
and state law.

Our group appeared at the
town mevting onApril 1 with
our Complaint in Equity but
really hoped we could have a

 meaningtul discussion and

work things out with our city
officials. That never occurred,
of course. The mayor and
council never said a word.
They let the city solicitor in-
terrupt me while I was talk-
ing and stated that the city
has no d.4 to enforce its own
laws or ondinances.

What was truly amazing
and not published in the
Courier-Express was that dur-
ing this sae meeting, the city

manager made a big an-
nouncement that the previous
week the city had served 75
certified letters on property
owners with debris on their
property. These were ordi-
nance enforcement letters
telling the property owners to
clean up their property. This is
called selective enforcement.
The Complaint in Equity
cannot be filed with the
courts for at least 30 days.
This is supposedly so things
can be worked out. I am not
hopeful, however, since we
have not heard from the
mayor or any councilman. I
think we are owed an expla-
nation from our elected offi-
cials. Don’t you?
Lisa A. Fitzwater
© = = DuBois

Alt's plan
won’t work

I have read and listened tn

A8

many TV hunting programs
which are filmed on restricted
or fee-hunting reaches. -
I have attended Alt’s meet: |
ings, last year in Brookville " - -
and this year in Kane. He '-
puts on a good program and
is an excellent speaker, but ] -
believe he doesn’t know what -
he is talking about. I suspect |
he has camp followers to in- °
sure someone at every meet- -
ing agrees with him.
After his presentation, he”
has a question-and-answer o
period at which time he skirt
direct questions that are neg--
ative to his ideas. He'will -~ .
start to answer, then go off-on
another tangent. When asked
a second time, he turns and- .-
walks away. Believe me, this
happens. e
He stated at the Kane
meeting that neither the tim-
ber industry or car insurance
companies have lobbied on- .'
talked to him or the Pennsvl-
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fee-hunting club o limited-
access grounds, but not in
Pennsylvania as a whole. His
plan to create a trophy situa-
tion would fit in with a sce-
nario where you ride your
four-wheeler to a previously
located tree stand and wait
for the big one. How often do
you have time to tell the dif-
ference between a four-point
and a six-point on the first
day of deer season?

I think license sales will
decline, leading to an in-
crease in license fees, which
will result in license sales de-
clining again.

He has been watching too

goes tor most 1ogging areas. -
It seems to me that his . .-
problem is his enormous ego..
He has been hailed as a black
bear expert after making a.”. .
career of studying them. Now
he is a deer expert after only
one year. I admit I am not an
expert and I have hunted for

.55 years.

Maybe his ideas will work ~_
on a small or limited area, * -
but don't commit the whole:. |
state to an untried fantasy,

Or maybe we could just make-
it simple. Send him back t

Colorado. SRR

Donald A. McNeil

Brockport

st liberate themselves from Arafat

abo




tween what we knov
think we know), an¢
.true. Mathematical -

iments are the bedrc A 10

AL, UL ALl Lt vuplivuy Lddlall lLLswory, noovody
_'has been able to prove (or disprove) a negative con-
‘cept, i.e., “There is no God,” or “I didn’t commit that
-criminal act.” For precisely that reason, our country
has adopted the “innocent until proven guilty” stan-
«dard in criminal law. It is impossible to prove inno-
.cence with certitude, so we require proof of guilt be-
yond reasonable doubt before convicting someone.
" On occasion, some of us lose that balance be-
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Americans try to understand
why this confrontation can-
not find some sensible reso-
lution before it becomes a
much wider conflict that
threatens us all.

The pendulum has swung
from indifference among
rank-and-file A mericans, in-

ot israel apparentiy ¢
want to abandon the
territories and provic
wholly independent |
state as proposed by
number of U.S. presi
And the Palestinians
concessions that are
out of the question. £
Mitchell told the Am:
~ ciety of Newspape:
2re are those in on.
o fantasize about !
1 Jewish state and

Jbut in life, much of
come equipped with
* Mankind is alway
‘the cost of heat forr
‘numbers in the next

There’s nothing w1

But we need to m.
between provable re

Duplex caused an
‘intolerable situation’

My wife had a letter to the editor
published in the Courier Express on
April 9 and we want to set the record
straight. Between the time that the .
letter was given to the Courier and it
was published, we did hear from Coun-
<ilman Randy Schmidt and Mayor
Herm Suplizio on several occasions
and they did listen to our concerns.

The fact still remains, however,
that the city has decided not to en-
force its zoning ordinance. The council
doesn’t understand that the people of
. DuBois want the city to enforce its or-
dinances. If you are not going to en-
force them, the ordinances should be
repealed. You can’t just decide that
You're not going to enforce certain or-
dinances for whatever reason.

I have heard that there are individ-
uals at the City Building who are
.angry with our group for what we are
doing. We are sorry that we have
made people angry, however, we are
also angry. We are angry and tired.
\Tired of the daily fight we were sub-
iJected to when this duplex was rented
tand by the fight we are in now.

! Most of our neighbors have invest-
Egd a lot of time, money, work and love
iinto restoring our homes in a historic
:part of DuBois. It has been quiet and
‘peaceful these past four years. This is
:because the duplex I previously wrote

pinion

. ]
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about has been vacant.

Before that, though, our daily lives
were stressed to the point that we
dreaded pulling into our own drive-
ways to come home. Now that is sad.

In the past, we have had to call the
police or the City Building almost
daily because someone was parked in
our driveway or because a car was
blocking the alley. This is a dangerous
situation. What if there was a fire at
our home or a neighbor’s home or if
someone needed an ambulance?

This area of town is already very
congested and there are minimal
parking spaces available on the
street. If this duplex reopens, we're
sure the tenants will be right back
parked in our driveways and in the
alley.

"We were forced in the past to live
beside individuals who we suspected
. were dealing drugs, people who got
into a lovers’ quarrel that erupted into
gunfire in the alley, people defecating
in a neighbor’s garage, people shoot-
ing bottle rockets over our homes,
people dumping their ashtrays in our
driveways, people throwing garbage

everywhere, etc. The list could go on -

and on.

We have seen filthy and abused
children removed from the duplex by
Children, Youth Services and unsu-
pervised toddlers playing behind our
homes with lighters. One young child
was allowed to climb into a running
car parked in the alley. She knocked

EX lﬂlb(f ",52"

-other who fantas
complete remova
estinians. Neithe:
1aid, will become *
ths will continue
1em.
: has been sugg:
no solution is -
the major pla

r. At the risk o

the car into gear and it traveled most
of the way down the alley before
crashing into a neighbor's garage.
Thankfully, this child was not injured

The tenants in this duplex usually
would stay only a few months and
then pack up and leave at night,
sticking the owner with huge utility
bills and tons of trash. This is why
the owners stopped renting the place
four years ago. They were also tired o
the entire situation.

I know that the owners checked
with the city several years ago to see
if they could subdivide the lot so that
a group of neighbors could buy the du
plex and tear it down. The city, how-
ever, would not agree to this subdivi-
sion because of zoning provisions.
This is now the type of property, how-
ever, that the city is trying to save
and have reopened.

I can’t speak for my neighbors, but
the fight has almost gone out of my
family. This will be our last one. We
love our home and would hate to
leave it but if we are not successful ir.
having the city enforce this ordinance
we have decided we will try to sell
and move out of DuBois.

We have a young child to think of
now, and will not subject him to this
intolerable situation. We want what
everyone else wants. A normal, happy
and peaceful home life. We hope we
can still have it in our own home.

Tim Fitzwate
DuBoi



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
EQUITY ACTION

TIMOTHY J. FITZWATER,

LISA A.FITZWATER, JAY FAUST,
SALLY FAUST, LAWRENCE M. WAY,
AMY L. WAY, DANIEL LEE, :
EVA LEE, ALFRED WILLIAM WILSON, :
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,

and CATHERINE E. FARR, :
Plaintiffs : No.02-760C.D.

VS.

CITY OF DUBOIS and
ELEANOR G. GRAFF, her successors
and/or assigns and all other
persons claiming any interest in the
described property,

Defendants

CERTIFICATE OF SERVICE

I hereby certify that on this 8" day of July, 2002, a true and correct copy of the
Answer to Petition for Disqualification of Counsel and Assistant Counsel for Defendant, City
of DuBois, was served upon the following persons by mailing the same to them by United
States First Class Mail, Postage Prepaid, by depositing the same in the United States Post

Office at DuBois, Pennsylvania, addressed as follows:

Peter F. Smith, Esq. Timothy J. Fitzwater
Attorney at Law Lisa A. Fitzwater

30 South Second Street 146 East Long Avenue
Clearfield, PA 16830 DuBois, PA 15801
Jay Faust Lawrence M. Way
Sally Faust Amy M. Way

14 South Church Street .160 East Long Avenue

DuBois, PA 15801 DuBois, PA 15801




Daniel Lee

Eva Lee

206 East Washington Avenue
DuBois, PA 15801

Robert Curley

144 East Long Avenue
DuBois, PA 15801

Dated: July 8, 2002

Alfred William Wilson
Sharon Elizabeth Wilson

129 East Washington Avenue
DuBois, PA 15801

John E. Farr

Catherine E. Farr

138 East Long Avenue
DuBois, PA 15801

/(ttomeys fof 1 ]%/f;ﬂaﬁli, CITY OF DU@GfS




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION '

TIMOTHY J. FITZWATER,
LISA A. FITZWATER, JAY FAUST,
SALLY FAUST, LAWRENCE M. WAY,
AMY L. WAY, DANIEL LEE,
EVA LEE, ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,
and CATHERINE E. FARR,

Plaintiffs

VS.

CITY OF DUBOIS and
ELEANOR G. GRAFF, her successors
and/or assigns and all other persons
claiming any interest in the described
property,

Defendants

No. 02-760-CD
Type of Case: Equity

Type of Pleading:
Preliminary Objections

Filed on Behalf of:
Eleanor G. Graff

Counsel of Record for this Party:
Peter F. Smith

Supreme Court ID #34291

P. O. Box 130

Clearfield, PA 16830

(814) 765-5595

FILED

JUL092002 ¢
o [io. oo we @
William A. Shaw
Prothonotary
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
TIMOTHY J. FITZWATER, : No. 02-760-CD
LISA-A. FITZWATER, JAY FAUST, :
SALLY FAUST, LAWRENCE M. WAY, Type of Case: Equity

AMY L. WAY, DANIEL LEE,
EVA LEE, ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,
and CATHERINE E. FARR,

Plaintiffs

vs.
CITY OF DUBOIS and
ELEANOR G. GRAFF, her successors

and/or assigns and all other persons
claiming any interest in the described

property,
Defendants

PRELIMINARY OBJECTIONS

COMES NOW, Eleanor G. Graff, by her attorney Peter F. Smith, who on behalf of his
client joins in the Preliminary Objections filed in this matter by counsel for the City of DuBois on

or about July 2, 2002.

Respectfully submitted,

Peter F. Smith,

Attorney for Eleanor G. Graff

s

Date: July 8, 2002




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
TIMOTHY J. FITZWATER, ; No. 02-760-CD
LISA A. FITZWATER, JAY FAUST, :
SALLY FAUST, LAWRENCE M. WAY, : Type of Case: Equity

AMY L. WAY, DANIEL LEE,
EVA LEE, ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,
and CATHERINE E. FARR,

Plaintiffs

Vs.
CITY OF DUBOIS and
ELEANOR G. GRAFF, her successors

and/or assigns and all other persons
claiming any interest in the described

property,
Defendants

CERTIFICATE OF SERVICE

I, Peter F. Smith, attomey for Defendant Eleanor G. Graff, certify that I sent a true and
correct copy of PRELIMINARY OBJECTIONS by U.S. First Class Mail, Postage Prepaid on

July 8, 2002 to the following:

Timothy J. Fitzwater Jay Faust Lawrence L. Way
Lisa A. Fitzwater Sally Faust Amy M. Way
146 East Long Ave. 14 South Church Street 160 East Long Ave.
DuBois, PA 15801 DuBois, PA 15801 DuBois, PA 15801
Daniel Lee Alfred William Wilson Robert Curley
Evalee Sharon Elizabeth Wilson 144 East Long Ave.
206 East Washington Ave. 129 East Washington Ave. oIS, 1
DuBois, PA 15801 DuBois, PA 15801

JUL 0 82002

Of ot vl

William A. Shaw
Prothonotary
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John E. Farr

Catherine E.Farr

138 East Washington Ave.
DuBois, PA 15801

Respectfully submitted,

el
Date: July 8, 2002 % 7/ JMC

Peter F. Smith,
Attorney for Eleanor G. Graff



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVILDIVISION

TIMOTHY J. FITZWATER,

LISA A. FITZWATER, JAY FAUST,
SALLY FAUST, LAWRENCE M. WAY,
AMY L. WAY, DANIEL LEE,

EVA LEE, ALFRED WILLIAM WILSON,

SHARON ELIZABETH WILSON,

ROBERT CURLEY, JOHN E. FARR,

and CATHERINE E. FARR,
Plaintiffs

VS.

CITY OF DUBOIS and
ELEANOR G. GRAFF, her successors
and/or assigns and all other persons
claiming any interest in the described
property,

Defendants

No. 02-760-CD
Type of Case: Equity

Type of Pleading:
Preliminary Objections

Filed on Behalf of:
Eleanor G. Graff

Counsel of Record for this Party:
Peter F. Smith

Supreme Court ID #34291

P. O.Box 130

Clearfield, PA 16830

(814) 765-5595



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
TIMOTHY J. FITZWATER, : No. 02-760-CD
LISA-A. FITZWATER, JAY FAUST, :
SALLY FAUST, LAWRENCE M. WAY, Type of Case: Equity

AMY L. WAY, DANIEL LEE,
EVA LEE, ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,
and CATHERINE E. FARR,

Plaintiffs

VS.

CITY OF DUBOIS and

ELEANOR G. GRAFF, her successors
and/or assigns and all other persons
claiming any interest in the described

property,
Defendants

PRELIMINARY OBJECTIONS

COMES NOW, Eleanor G. Graff, by her attomey Peter F. Smith, who on behalf of his
client joins in the Preliminary Objections filed in this matter by counsel for the City of DuBois on

or about July 2, 2002.

Respectfully submitted,

Date: July 8§, 2002

Peter F. Smith,
Attorney for Eleanor G. Graff



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
EQUITY ACTION

TIMOTHY J. FITZWATER,

LISA A. FITZWATER, JAY FAUST,
SALLY FAUST, LAWRENCE M. WAY,
AMY L. WAY, DANIEL LEE,

EVA LEE, ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,

and CATHERINE E. FARR,

VS.

CITY OF DUBOIS and
ELEANOR G. GRAFF, her successors
and/or assigns and all other
persons claiming any interest in the
described property,

Defendants

No. 02 - 760 - C.D.
Type of Case: EQUITY

Type of Pleading: ANSWERS TO
PRELIMINARY OBJECTIONS OF
DEFENDANT, CITY OF DUBOIS,
TO PLAINTIFFS’ COMPLAINT

Filed on Behalf of: PLAINTIFFS,
TIMOTHY J. FITZWATER, LISA A.
FITZWATER, JAY FAUST, SALLY
FAUST, LAWRENCE M. WAY, AMY
L. WAY, ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR
and CATHERINE E. FARR

FlLE[;f,

JUL 2 4 2002
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
EQUITY ACTION

TIMOTHY J. FITZWATER,
LISA A. FITZWATER, JAY FAUST.
SALLY FAUST, LAWRENCE M. WAY,
AMY M. WAY, DANIEL LEE,
EVA LEE, ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,
and CATHERINE E. FARR,

Plaintiffs

VS.

CITY OF DUBOIS, and
ELEANOR G. GRAFF, her successors
and/or assigns and all other
persons claiming any interest in the
described property,

Defendants

No. 02 - 760 - C.D.

ANSWERS TO PRELIMINARY OBJECTIONS OF DEFENDANT

CITY OF DUBOIS, TO PLAINTIFF’S COMPLAINT

AND NOW, comes the Plaintiffs; TIMOTHY J. FITZWATER, LISA A.

FITZWATER, JAY FAUST, SALLY FAUST, LAWRENCE M. WAY, AMY M. WAY,

ALFRED WILLIAM WILSON, SHARON ELIZABETH WILSON, ROBERT CURLEY, JOHN

E. FARR and CATHERINE E. FARR, who file the following Answers to Preliminary

Objections of Defendant, CITY OF DUBOIS, and in support thereof aver the following;:



L PRELIMINARY OBJECTIONS RAISING QUESTION OF LACK OF SUBJECT MATTER
JURISDICTION UNDER Pa.R.C.P. 1028(a)(1)

1. Admitted. By way of further answer, Plaintiffs read “other Defendant” to mean
Defendant, ELEANOR G. GRAFF. Further, Plaintiffs’ Complaint also alleges that Defendant,
CITY OF DUBOIS, has committed violations of the Zoning Ordinances of the City of DuBois
and of 53 P.S. §10614.

2. Admitted.

3. Denied as stated. On the contrary, 53 P.S. 10909.1(3) gives zoning hearing
boards exclusive jurisdiction to hear and render final adjudications in appeals from the
determination of a zoning enforcement officer, however, Defendant, CITY OF DUBOIS, has
failed to appoint a zoning enforcement officer in direct violation of 53 P.S. §10614. Further, 53
P.S. §10617 gives Plaintiffs the right to institute an equity action as aggrieved property owners
whose property will be substantially affected.

4. Admitted. By way of further answer, Plaintiffs’ Complaint also seeks to have
your Honorable Court enforce the provisions of the Pennsylvania Municipalities Planning Code.

5. Admitted. By way of further answer, 53 P.S. §10617.2 pertains to enforcement
remedies which a municipality may pursue before a District Justice where the zoning hearing
board has already had made an ordinance violation determination pursuant to 53 P.S. 10909.1(3),
as a result of the issuance of an enforcement notice sent by a zoning enforcement officer. The
Defendant, CITY OF DUBOIS, however, has failed to appoint a zoning enforcement officer in

direct violation of 53 P.S. §10614.



6. Denied. Paragraph 6 is a conclusion of law to which no responsive pleading is
required. By way of answer, however, 53 P.S. §10617 clearly gives this Honorable Court
jurisdiction over the subject matters of this action.

WHEREFORE, Plaintiffs demand that judgment be entered in their favor and against

Defendant, CITY OF DUBOIS, with prejudice.

1. PRELIMINARY OBJECTIONS OF DEFENDANT, CITY OF DUBOIS,
RAISING LEGAL INSUFFICIENCY OF A PLEADING (DEMURRER) IN

ACCORDANCE WITH Pa.R.C.P. 1028(a)(4)

7. No answer required.

8.  Admitted.

9. Admitted. By way of further answer, Plaintiffs have also filed their Complaint
against Defendant, CITY OF DUBOIS, requesting that the Court compel Defendant, CITY OF
DUBGOIS, to enforce the provisions of 53 P.S. §10614 and 53 P.S. §10616.1.

10. Admitted in part and denied in part. It is admitted that Plaintiffs know that
Defendant, CITY OF DUBOIS, does have a Building Code Enforcement Officer, namely
William Kulbacki, appointed by Defendant, CITY OF DUBOIS. It is denied, however, that
William Kulbacki is the appointed Zoning Enforcement Officer for Defendant, CITY OF
DUBOIS, in accordance with the provisions of 53 P.S. §10614 and the terms éf the City’s
Ordinances. On the contrary, on March 11, 2002, Plaintiff, LISA A. FITZWATER, was
informed by Ronald Johnson, the Engineering Technician for Defendant, CITY OF
DUBOIS, that there was no Zoning Enforcement Officer for Defendant, CITY OF DUBOIS,

and that the Engineering Technician and the City Manager were acting in that capacity.




By way of further answer, during the week of May 20, 2002, Plaintiff, TIMOTHY J.
FITZWATER, spoke directly with William Kulbacki, Building Code Enforcement Officer, who
advised that he only handles Building Code Enforcement, not Zoning Enforcement, and that he is
not the Zoning Enforcement Officer.

11. Denied. Paragraph 11 is a conclusion of law to which no responsive pleading is
required. By way of answer, however, Plaintiffs have requested the Court to compel Defendant,
CITY OF DUBQOIS, to appoint a Zoning Officer pursuant to 53 P.S. §10614, not solely by
Ordinance No. 1470, Section 700. As such, Defendant, CITY OF DUBOIS, is under the
jurisdiction of this Honorable Court.

12. Admitted. By way of further answer, Plaintiffs have also brought this action
requesting the Court to compel Defendant, CITY OF DUBOIS, to enforce the provisions of 53
P.S. §10614 and §10616.1.

13. Denied. Paragraph 13 is a conclusion of law to which no responsive pleading is
required. By way of answer, under 53 P.S. §10617, any aggrieved property owner or tenant,
including Plaintiffs, who show that their property or person will be substantially affected by an
alleged violation of any ordinance, may institute any appropriate action or proceeding to prevent,
in or about such premises, any act, conduct, business or use constituting a violation.

14. Denied as stated. On the contrary, 53 P.S. §10617.2 only gives a municipality
the right to commence an action for enforcement proceedings before a District Justice where the
zoning hearing board has already made an ordinance violation determination pursuant to 53

P.S. §10909.1(3), based upon an enforcement notice sent by a zoning enforcement officer.



Defendant, CITY OF DUBOIS, however, has failed to appoint a zoning enforcement officer in
direct violation of 53 P.S. §10614. Further, under 53 P.S. §10617, any aggrieved property
owner or tenant, including Plaintiffs, who show that their property or person will be substantially
affected by an alleged violation of any ordinance, may institute any appropriate action or
proceeding to prevent, in or about such premises, any act, conduct, business or use constituting a
violation.

15. Denied. Paragraph 15 is a conclusion of law to which no responsive pleading is
required. By way of answer, however, under 53 P.S. §10617, any aggrieved property owner or
tenant, including Plaintiffs, who show that their property or person will be substantially affected
by an alleged violation of any ordinance, may institute any appropriate action or proceeding to
prevent, in or about such premises, any act, conduct, business or use constituting a violation. As
such, Plaintiffs indeed have a cause of action against Defendant, CITY OF DUBOIS, to compel
it to enforce its ordinances and the Pennsylvania Municipalities Planning Code.

WHEREFORE, Plaintiffs demand that judgment be entered in their favor and

against Defendant, CITY OF DUBOIS, with prejudice.

III. PRELIMINARY OBJECTIONS RAISING LACK OF CAPACITY TO SUE

UNDER Pa.R.C.P. 1028(a)(5)

16. No answer required.
17.  Admitted. By way of further answer, Plaintiffs also bring this action to enforce
the provisions of 53 P.S. §10614 and §10616.1.

18. Admitted.



19. Denied as stated. On the contrary, 53 P.S. §10617.2 only gives a municipality
the right to commence an action for enforcement proceedings before a District Justice where the
zoning hearing board has already had made an ordinance violation determination based upon an
enforcement notice sent by a zoning enforcement officer. Defendant, CITY OF DUBOIS,
however, has failed to appoint a zoning enforcement officer in direct violation of 53 P.S. §10614.
Further, under 53 P.S. §10617, any aggrieved property owner or tenant, including Plaintiffs, who
show that their property or person will be substantially affected by an alleged violation of any
ordinance, may institute any appropriate action or proceeding to prevent, in or about such
premises, any act, conduct, business or use constituting a violation.

20. Denied. On the contrary, under 53 P.S. §10617, any aggrieved property owner
or tenant, including Plaintiffs, who show that their property or person will be substantially
affected by an alleged violation of any ordinance, may institute any appropriate action or
proceeding to prevent, 'in or about such premises, any act, conduct, business or use constituting a
violation. As such, Plaintiffs indeed have the capacity to proceed with this equity action.

WHEREFORE, Plaintiffs demand that judgment be entered in their favor and

against Defendant, CITY OF DUBOIS, with prejudice.

Respectfully submitted,
="
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
EQUITY ACTION

TIMOTHY J. FITZWATER,

LISA A. FITZWATER, JAY FAUST,
SALLY FAUST, LAWRENCE M. WAY,
AMY L. WAY, DANIEL LEE,

EVA LEE, ALFRED WILLJIAM WILSON,

SHARON ELIZABETH WILSON,

ROBERT CURLEY, JOHN E. FARR,

and CATHERINE E. FARR,
Plaintiffs

VS.

CITY OF DUBOIS and
ELEANOR G. GRAFF, her successors
and/or assigns and all other
persons claiming any interest in the
described property,

Defendants

No. 02 - 760 - C.D.
Type of Case: EQUITY

Type of Pleading: AFFIDAVIT OF
SERVICE

Filed on Behalf of: PLAINTIFFS,
TIMOTHY J. FITZWATER, LISA A.
FITZWATER, JAY FAUST, SALLY
FAUST, LAWRENCE M. WAY, AMY
L. WAY, ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR
and CATHERINE E. FARR

FILED

JUL. 242002 %6

mllam‘ﬁﬂé%aw



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
EQUITY ACTION

TIMOTHY J. FITZWATER,
LISA A. FITZWATER, JAY FAUST.
SALLY FAUST, LAWRENCE M. WAY,
AMY M. WAY, DANIEL LEE,
EVA LEE, ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,
and CATHERINE E. FARR,

Plaintiffs

Vs. : No. 02- 760-C.D.

CITY OF DUBOIS, and
ELEANOR G. GRAFF, her successors
and/or assigns and all other
persons claiming any interest in the
described property,

Defendants

AFFIDAVIT OF SERVICE
I, LISA A. FITZWATER, Plaintiff, being duly sworn according to law, depose and say that
on the 20® day of June, 2002, I personally mailed a court-certified copy of the Complaint in Equity to the
Defendant, ELEANOR G. GRAFF, by fnailing said Complaint in Equity by certified mail restricted
delivery to her attorneys-in-fact, namely, William S. Graff, 10115 East Mountain View Road, Unit 1024,
Scottsdale, AZ 85258 and to Linda L. Bolam, 70 Wildwood Place, Lafayette, IN 47905. The United

States Postal Form 3811 evidencing said service are attached hereto and made a part hereof.

Lisa A. Fitzwater
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA
CIVIL DIVISION

TIMOTHY J. FITZWATER, LISA A.
FITZWATER, JAY FAUST, SALLY
FAUST, LAWRENCE M. WAY, AMY :
L. WAY, DANIEL LEE, EVA LEE,
ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON, :
ROBERT CURLEY, JOHN E. FARR ;
and CATHERINRE E. FARR :

Vvs. : No. 02-760-CD

CITY OF DUBOIS and ELEANOR D
G. GRAFF, her successors and/or : F \L

assigns, and all other persons claiming

any interest in the described property o 5 O

iliam A Shaw
WProthcnotary

ORDER
AND NOW, this 9 day of October, 2002, it is the ORDER of the
Court that argument on Plaintiffs’ Petition for Disqualification of Counsel and Assistant

Counsel for Defendant, City of DuBois in the above matter has been scheduled for

Tuesday, December 24, 2002 at 9:00 A.M. in Courtroom No. 2, Clearfield County

Courthouse, Clearfield, PA.

BY THE COURT:

FREDRIC J. AMMERMAN
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NameOne

Timothy J.
Fitzwater
Jay Foust

Lawrence
M. Way
Daniel Lee

Alfred
William
Wilson
Robert
_Curley
John E.
Farr
Toni M.
Cherry,
Esq.
Peter F.

Smith, Esq.

NameTwo

Lisa A.
Fitzwater
Sally Foust

Amy M.
Way
Eva Lee

Sharon
Elizabeth
Wilson

Catherine
E. Farr
Gleason,
Cherry &
Cherry
Attorney at
Law

Addressl

146 East
Long Ave.
14 South
Church
Street

160 East
Long Ave.
206 E.
Washington
Ave.

129 E.
Washington
Ave.

144 East
Long Ave.
138 East
Long Ave.
PO Box 505

PO Box 130

Address

2

City
DuBois

DuBois

DuBois

DuBois

DuBois

DuBois
DuBois

DuBois

State

PA

PA

PA

PA

PA

PA

PA

PA

Clearfield PA

ZipCode

15801

15801

15801

15801

15801

15801

15801

15801

16830



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA
CIVIL DIVISION

TIMOTHY J. FITZWATER, LISA A.
FITZWATER, JAY FAUST, SALLY
FAUST, LAWRENCE M. WAY, AMY :
L. WAY, DANIEL LEE, EVA LEE,
ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON, :
ROBERT CURLEY, JOHN E. FARR
and CATHERINRE E. FARR :

Vs. : No. 02-760-CD
CITY OF DUBOIS and ELEANOR :
G. GRAFF, her successors and/or :
assigns, and all other persons claiming :
any interest in the described property  : 0CT 2 97002

William A. SHaw
Prethenetary
ORDER
AND NOW, this 9 T day of October, 2002, it is the ORDER of the

Court that argument on Defendant’s Preliminary Objections in the above matter has been

scheduled for Tuesday, December 24, 2002 at 9:00 A.M. in Courtroom No. 2,

Clearfield County Courthouse, Clearfield, PA.

BY THE COURT:
FREDRIC J. AMMERMAN
Judge
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NameOne

Timothy J.
Fitzwater
Jay Foust

Lawrence
M. Way
Daniel Lee

Alfred
William
Wilson
Robert
Curley
John E.
Farr
Toni M.
Cherry,
Esq.
Peter F.

Smith, Esq.

NameTwo

Lisa A.
Fitzwater
Sally Foust

Amy M.
Way
Eva Lee

Sharon
Elizabeth
Wilson

Catherine
E. Farr
Gleason,
Cherry &
Cherry
Attorney at
Law

Addressl

146 East
Long Ave.
14 South
Church
Street

160 East
Long Ave.
206 E.
Washington
Ave.

129 E.
Washington
Ave.

144 East
Long Ave.
138 East
Long Ave.
PO Box 505

PO Box 130

Address

2

City
DuBois

DuBois

DuBois

DuBois

DuBois

DuBois
DuBois

DuBois

Clearfield

State

PA

PA

PA

PA

PA

PA

PA

PA

PA

ZipCode

15801

15801

15801

15801

15801

15801

15801

15801

16830



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA
CIVIL DIVISION

TIMOTHY J. FITZWATER, LISA A.
FITZWATER, JAY FAUST, SALLY
FAUST, LAWRENCE M. WAY, AMY :
L. WAY, DANIEL LEE, EVA LEE,
ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON, :
ROBERT CURLEY, JOHN E. FARR
and CATHERINRE E. FARR :

VS. No. 02-760-CD
CITY OF DUBOIS and ELEANOR :
G. GRAFF, her successors and/or : F l LE D
assigns, and all other persons claiming :

any interest in the described property 0CT 2 0 7002

William A, Shaw
Prothonotary

ORDER
AND NOW, this & day of October, 2002, it is the ORDER of the
Court that argument on Defendant’s Preliminary Objections in the above matter has been

scheduled for Tuesday, December 24, 2002 at 9:00 A.M. in Courtroom No. 2,

Clearfield County Courthouse, Clearfield, PA.

BY THE COURT:

0k
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NameOne

Timothy J.
Fitzwater
Jay Foust

Lawrence
M. Way
Daniel Lee

Alfred
William
Wilson
Robert
Curley
John E.
Farr
Toni M.
Cherry,
Esq.
Peter F.

Smith, Esq.

NameTwo

Lisa A.
Fitzwater
Sally Foust

Amy M.
Way
EvaLee

Sharon
Elizabeth
Wilson

Catherine
E. Farr
Gleason,
Cherry &
Cherry
Attorney at
Law

Addressl

146 East
Long Ave.
14 South
Church
Street

160 East
Long Ave.
206 E.
Washington
Ave.

129 E.
Washington
Ave.

144 East
Long Ave.
138 East
Long Ave.
PO Box 505

PO Box 130

Address

2

City
DuBois

DuBois

DuBois

DuBois

DuBois

DuBois
DuBois

DuBois

Clearfield

State

PA

PA

PA

PA

PA

PA

PA

ZipCode

15801

15801

15801

15801

15801

15801

15801

15801

16830



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

TIMOTHY FITZWATER, et al

VS. : NO. 02-760-CD
CITY OF DUBOIS and
ELEANOR G. GRAFF

ORDER

NOW, this 24th day of December, 2002, following
argument on the Preliminary Objections filed on behalf of
Defendant and Petition for Disqualification of Counsel and
Assistant Counsel filed on behalf of the Plaintiffs; with the
Court noting its previous receipt of briefs on the issues from
the Plaintiffs, it is the ORDER of this Court that counsel for
the Defendants have no more than thirty (30) days from this date
to submit appropriate briefs to the Court.

BY THE COURT,

Ju ée

FILED

JAN 0 3 703

William A. Shaw
PretHenetary
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Lap over mavein

PETER F. SMITH
ATTORNEY

30 SOUTH SECOND STREET -

P.O. BOX 130
CLEARFIELD, PA. 16830

COMMEROIAL PRINTING OO., OLEARFIELD, PA.

FILED

JAN 242003

William A Shaw
Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
TIMOTHY J. FITZWATER, : No. 02-760-CD
LISA A. FITZWATER, JAY FAUST, ;
SALLY FAUST, LAWRENCE M. WAY, Type of Case: Equity

AMY L. WAY, DANIEL LEE,
EVA LEE, ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,
and CATHERINE E. FARR,

Plaintiffs

VS.

CITY OF DUBOIS and F, L E D

ELEANOR G. GRAFF, her successors
and/or assigns and all other persons g NLzl 3{292?

claiming any interest in the described : iliam A. Shaw
property, : Prothonotary/Clerk of Coyrts
Defendants : Ne CRar. conm,
CERTIFICATE OF SERVICE

I, Peter F. Smith, attorney for Defendant Eleanor G. Graff, certify that I sent a true and
correct copy of a BRIEF IN SUPPORT OF PRELIMINARY OBJECTIONS by U.S. First

Class Mail, Postage Prepaid on January 24, 2003 to the following:

Timothy J. Fitzwater Jay Faust Lawrence L. Way
Lisa A. Fitzwater Sally Faust AmyM. Way

146 East Long Ave. 14 South Church Street 160 East Long Ave.
DuBois, PA 15801 DuBois, PA 15801 DuBois, PA 15801
Daniel Lee Alfred William Wilson Robert Curley

Eva Lee Sharon Elizabeth Wilson 144 East Long Ave.
206 East Washington Ave. 129 East Washington Ave. DuBois, PA 15801
DuBois, PA 15801 DuBois, PA 15801

Toni M. Cherry, Esquire

Gleason, Cherry and Cherry, L.L.P.
P. 0. Box 505

DuBois, PA 15801



Date: January 24, 2003

John E. Farr

Catherine E.Farr

138 East Washington Ave.
DuBois, PA 15801

Respectfully submitted,

73

eter F. SmitI;/Esquire .
Attorney for Defendant, Eleanor G. Graff

"\_/



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

TIMOTHY J. FITZWATER, LISA A.

FITZWATER, JAY FAUST, SALLY

FAUST, LAWRENCE M. WAY, AMY L.

WAY, DANIEL LEE, EVA LEE, ALFRED:

WILLIAM WILSON, SHARON ELIZABETH:

WILSON, ROBERT CURLEY, JOHN E.
FARR and CATHERINE E. FARR

Vs. ; NO. 02-760-CD
CITY OF DUBOIS and :
ELEANOR G. GRAFF
ORDETR
NOW, this 10th day of February, 2003, it is the
ORDER of this Court that the Plaintiff's Petition for

Disqualification of Counsel be and is hereby denied.

BY THE COURT,

(&
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02-760-CD Fitzwater vs. DuBois etal

Timothy J. Fitzwater
Lisa A. Fitzwater
146 E. Long Ave.
DuBois, PA 15801

Jay Faust

Sally Faust

14 South Church St.
DuBois, PA 15801

Lawrence L. Way
Amy M. Way

160 E. Long Ave.
DuBois, PA 15801

Daniel Lee

Eva Lee

206 E. Washington Ave.
DuBois, PA 15801

Alflred W. Wilson
Sharon E. Wilson

129 E. Washington Ave.
DuBois, PA 15801

Robert Curley
144 E. Long Ave.
DuBois, PA 15801

John E. Farr
Catherine E. Farr
138 E. Long Ave.
DuBois, PA 15801

Toni M. Cherry

Gleason, Cherry & Cherry
PO Box 505

1 North Franklin St.
DuBois, PA 15801

Peter F. Smith, Esq.
PO Box 130
Clearficld, PA 16830



e

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
EQUITY ACTION

TIMOTHY J. FITZWATER,

LISA A. FITZWATER, JAY FAUST,
SALLY FAUST, LAWRENCE M. WAY,
AMY L. WAY, DANIEL LEE,

EVA LEE, ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON,

ROBERT CURLEY, JOHN E. FARR,
and CATHERINE E. FARR,
Plaintiffs

ch
No. 2002-760-E@5¥PY

vVSs.

CITY OF DUBOIS and

ELEANOR G. GRAFF,

her successors and/or assigns
and all other persons
claiming any interest in the
described property,
Defendants

ok ok R Ok % ok R ok ok K R %k ok ok R Ok F

ORDER

NOW, this 14*" day of February, 2003, it is the ORDER
of this Court that the Preliminary Objections of the Defendants,
City of DuBois and Eleanor G. Graff, to the Plaintiffs’
Complaint be and are hereby DISMISSED.

By the Courg,
' Lartm bt ¢
\\ViﬁDGE FREDRIC J. AMMERMAN
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02-760-CD Fitzwater vs. DuBois etal

Timothy J. Fitzwater
Lisa A. Fitzwater
146 E. Long Ave.
DuBois, PA 15801

Jay Faust

Sally Faust

14 South Church St.
DuBois, PA 15801

Lawrence L. Way
Amy M. Way

160 E. Long Ave.
DuBois, PA 15801

Daniel Lee

Eva Lee

206 E. Washington Ave.
DuBois, PA 15801

Alfred W. Wilson
Sharon E. Wilson

129 E. Washington Ave.
DuBois, PA 15801

Robert Curley
144 E. Long Ave.
DuBois, PA 15801

John E. Farr
Catherine E. Farr
138 E. Long Ave.
DuBois, PA 15801

Toni M. Cherry

Gleason, Cherry & Cherry
PO Box 505

1 North Franklin St.
DuBois, PA 15801

Peter F. Smith, Esq.
PO Box 130
Clearfield, PA 16830



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

TIMOTHY J. FITZWATER,
LISA A. FITZWATER, JAY FAUST,
SALLY FAUST, LAWRENCE M. WAY,
AMY L. WAY, DANIEL LEE,
EVA LEE, ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,
and CATHERINE E. FARR,

Plaintiffs

VS.

CITY OF DUBOIS and
ELEANOR G. GRAFF, her successors
and/or assigns and all other persons
claiming any interest in the described
property,

Defendants

No. 02-760-CD
Type of Case: Equity

Type of Pleading:
Answer, New Matter and Counterclaim

Filed on Behalf of:
Eleanor G. Graff

Counsel of Record for this Party:
Peter F. Smith

Supreme Court ID #34291

P. 0. Box 130

Clearfield, PA 16830

(814) 765-5595

Counsel of Record for the City of DuBois:
Toni M. Cherry

Gleason, Cherry and Cherry, L.L.P.

P. O. Box 505

DuBois, PA 15801

(814) 371-5800

FILED

MAR 1 3 2003

lam A. 8haw
ng‘r'ethgnotafv



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
TIMOTHY J. FITZWATER, : No. 02-760-CD
LISA A. FITZWATER, JAY FAUST, :
SALLY FAUST, LAWRENCE M. WAY, : Type of Case: Equity

AMY L. WAY, DANIEL LEE,
EVA LEE, ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,
and CATHERINE E. FARR,

Plaintiffs

VS.

CITY OF DUBOIS and

ELEANOR G. GRAFF, her successors

and/or assigns and all other persons

claiming any interest in the described

property,
: Defendants

NOTICE TO DEFEND

To:  Timothy J. Fitzwater and Lisa A. Fitzwater
Jay Faust and Sally Faust
Lawrence M. Way and Amy L. Way
Daniel Lee and Eva Lee
Alfred William and Sharon Elizabeth Wilson
Robert Curley
John E. Farr and Catherine E. Farr

You are hereby notified to file a written response to the enclosed Answer, New Matter
and Counterclaim within twenty (20) days from the serv1ce4hereof ora Judgment may be entered

against you.

/\./

Date: /73
) f/ / / Peter F. Smlth/Esqulre

Attorney for Defendant, Eleanor G. Graff
P. 0. Box 130

30 South Second Street

Clearfield, PA 16830

(814) 765-5595



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
TIMOTHY J. FITZWATER, : No. 02-760-CD
LISA A. FITZWATER, JAY FAUST, :
SALLY FAUST, LAWRENCE M. WAY, : Type of Case: Equity

AMY L. WAY, DANIEL LEE,
EVA LEE, ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,
and CATHERINE E. FARR,

Plaintiffs

VS.

CITY OF DUBOIS and

ELEANOR G. GRAFF, her successors
and/or assigns and all other persons
claiming any interest in the described

property,
Defendants

ANSWER, NEW MATTER AND COUNTERCLAIM

COMES NOW, Eleanor G. Graff, by her attorney, Peter F. Smith, who answers the

complaint as follows:

1. Admitted.
2. Admitted.
3. Admitted.
4. Admitted.
5. Admitted.
6. Admitted.
7. Admitted.

8. Admitted.



9. Admitted.

10.  Admitted.

11.  Denied. Mr. Curley has since moved to 155 Schonwalder Road, Clearfield PA
16830.

12, Admitted.

13, Admitted.

14.  Admitted.

15. Denied. This is the former address of Eleanor G. Graff. Eleanor G. Graff
currently resides in a residential care facility near LaFayette, Indiana, and further averred that she
suffers from Alzheimer. She is completely incapacitated, and her daughter Linda L. Bolam, who
resides at 70 Wildwood Place, Lafayette, IN 47905, is her Attorney-in-Fact.

16. Admitted.

17.  Admitted.
18.  Admitted.
19. Admitted.
20.  Admitted.
21.  Denied for reasons stated in 11 above.

22.  Admitted

23, Admitted.

24, Admitted.

25.  Denied. Mrs. Graff’s property is not subject to that zoning designation because of
the subject property’s prior use for multi-family residences.

26.  Denied for the reasons set forth in paragraph 25.



27. Denied. Defendant Eleanor G. Graff does not understand what Plaintiffs mean by
“located directly”. Defendant demands strict proof of the relevance and materiality of this
averment at trial.

28.  Denied that the two-family detached dwelling has been vacant for a period in
excess of four years and further denied because notwithstanding any periods of vacancy,
Defendant Eleanor Graff has not abandoned her right to use the premises for multi-family
dwellings.

29. Denied for the reasons set forth in paragraph 28.

30.  Denied and admitted in part: The water line broke in 2000, but further averred that
Defendant Eleanor Graff is a senior citizen who has had difficulty overseeing these properties.
Her physical infirmary cannot and should not be misconstrued as evidence of abandonment.

31. Denied for the reasons set forth in paragraph 30.

32.  Denied for the reasons set forth in paragraph 30.

33.  Denied. Defendant Eleanor Graff has no direct knowledge of this averment.

34.  Denied. Mrs. Graff has made such repairs as she and her Attorney-in-Fact deem
necessary. The water line was the only pressing repair that needed to be made.

35.  Denied. Utility services is still provided to the premises.

36.  Denied for the reasons set forth in paragraphs 25, 28 and 35.

37.  Denied for the reasons set forth in paragraphs 25, 28 and 35.

38.  Denied as a conclusion of law and denied for the reasons set forth in paragraphs

25,28 and 35 above.

39.  Denied as a conclusion of law and for the reasons set forth in paragraphs 25, 28

and 35 above.



40. Admitted.

41.  Admitted.

42.  Admitted.

43.  Neither admitted nor denied because it is beyond the personal knowledge of
Defendant Eleanor G. Graff.

44.  Denied. The City of DuBois does have an individual responsible for enforcing its
zoning ordinances.

45. Denied. The City of DuBois has never notified Eleanor Graff that the properties
at issue in any way violate the City’s zoning ordinances.

46.  Denied as a conclusion of law.

47.  Denied as a conclusion of law for the reasons set forth in paragraphs 25, 28 and 35
above.

48.  Denied as a conclusion of law for the reasons set forth in paragraphs 25, 28 and 35
above.

49.  Denied. Defendant Eleanor Graff was using her property for multi-family
dwellings at the time the Plaintiffs moved into the neighborhood. They are estopped from raising
any objection at this point. Additionally, Defendant avers that the continued use of her property
for multi-family dwellings will not cause overcrowding, blight, danger or congestion.

50. Denied for the reasons set forth in paragraph 49.

51.  Neither admitted nor denied as a statement of law to which no response is
required.

52. (sic 52.) Denied as a conclusion of law to which no response is required.



WHEREFORE, Defendant Eleanor G. Graff requests this Honorable Court to enter an

Order dismissing the complaint with prejudice.
NEW MATTER

53. Paragraphs 1 through 52 of the foregoing complaint are incorporated herein by
reference as those set forth in full.

54.  Plaintiffs’ claim is barred by the doctrine of laches. Mrs. Graff’s use of the
property for multi-family dwellings was established at the time Plaintiffs moved into this

neighborhood which was many years ago. The DuBois City Ordinance was adopted in 1989.

- Plaintiffs allege that the one structure has been empty for four years. They should not be

permitted to object at this late date and disrupt Defendant’s sale of this property.

55.  Plaintiffs are estopped from raising objection to Mrs. Graff’s use of her property
for multi-family dwellings. This use was established prior to the time any of the Plaintiffs moved
into this neighborhood. If they had no objection then and purchased, they cannot equitably raise

an objection now.

WHEREFORE, Defendant Eleanor G. Graff prays this Honorable Court to enter an Order

dismissing the complaint with prejudice.

COUNTERCLAIM

56.  Paragraphs 1 through 55 of the foregoing complaint and new matter are
incorporated herein by reference as those set forth in full.

57. As admitted in paragraphs 41 and 42 of the complaint, the Plaintiffs knew that
Defendant Eleanor Graff had entered a legally binding contract to sell the premises and that she

had also engaged the services of Medred Realty as broker, yet the Plaintiffs took no steps to



resolve the issues raised in their complaint until after Mrs. Graff’s Attorney-in-Fact has entered
these legally binding contracts.

58.  As admitted in paragraph 43 of the complaint, the Plaintiffs contacted the City of
DuBois and alleged a zoning violation with the intent and sole objective of disrupting
Defendant’s sale of this real estate.

59. A true and correct copy of Defendant Eleanor Graff’s sales contract for the subject
properties with Dennis P. Kennelly dated February 6, 2002 is attached hereto and incorporated
herein by reference as Defendant Eleanor G. Graff’s Exhibit 1.

60. The buyer, Dennis P. Kennelly, declined to consummate his purchase of this
property because of this litigation brought by Plaintiffs.

61.  The sale of this real estate was to close on or before April 15, 2002.

62.  This suit is without legal merit, privilege or justification and was filed as a form
of legal blackmail.

63. Defendant Eleanor Graff has suffered a substantial financial loss as a result of the
Plaintiffs’ intentional interference with her real estate sales contract of the subject properties.

64.  Currently Mrs. Graff expends $10,304.38 a year or $858.70 per month to maintain
this real estate.

65.  Defendant Eleanor Graff has been compelled to retain counsel to defend in this
action. She has engaged Peter F. Smith at the rate of $195.00 per hour.

66.  The institution of this action by the Plaintiffs is arbitrary, capricious, vexatious
and mean-spirited.

67. Therefore, Eleanor G. Graff is entitled to collect counsel fees and court costs from

the Plaintiffs pursuant to 42 Pa. C.S.A. 2503.



68. Eleanor Graff’s damages as a result of Plaintiffs’ intentional interference with her

contractual rights are:

a. Proceeds from the sale of this real estate to Kennelly $58,000.00
b. Ongoing costs of maintaining the property
@ 858.70 per month $
c. Court costs $
c. Attorney’s fees to Peter F. Smith $

PRELIMINARY TOTAL $

WHEREFORE, Eleanor G. Graff, prays this Honorable Court to enter an Order to recover
her monetary damages in the amount of $58,000.00 together with ongoing costs of maintaining
the real estate, counsel fees, interest from the final date for closing of April 15, 2002 at the

statutory rate of 6% and costs as specified above.

Respectfully submitted,

pate: 5 /7 =05 ZZ/J %\

Peter F. Smith, Afttorney for Eleanor G-Graff




AFFIDAVIT

STATE OF Pennsylvania :
- SS
COUNTY OF (O lcacq@,‘clo{ :

LINDA L. BOLAM, Attorney-in-Fact for ELEANOR G. GRAFF, being duly sworn
according to law, deposes and says that she is duly authorized to make this Affidavit as Attorney-in-
Fact for Eleanor G. Graff, and further, that the facts set forth in the foregoing Answer, New Matter
and Counterclaim are true and correct to the best of her knowledge, information and belief.

Linda L. Bolam
Attorney-in-Fact for Eleanor G. Graff

SWORN TO AND SUBSCRIBED
before me this &  dayof
Marc i ,2003.

Notary Public
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. L1STING CONTRACT XLS
*  EXCLUSIVE RIGHT TO SELL REAL PROPERTY - '

This form recommended and approved for, but not restricted to use by, the members of the Pennsylvania Association of REALTORS® (PAR).

BROKER (Company) Medred Qca,\JM Aecoria b
ﬁa\?ﬁ Bt

LICENSEE(S) 3. 2 n A
SELLER l\ inda  Hnlam “hia Ec i Selale
W
1. PROPERTY : LISTED PRICE $ (o5 (YD

Address |25 /3&1&2 1351'/2_ <. L\/Q.é)’\ln&;lof\ Arnue

Municipa]it borough, township) M’) Y .
County Qf l’:(l School District__ D J—;ﬁx ~
Zoning and Present Use____D ~|

Identification Number (For example, tax identification number; parcel number; deed book, page, recording date)

2. STARTING & ENDING DATES OF LISTING CONTRACT (also called “Term’”)
A. No Association of REALTORS® has set or recommended the term of this contract. By law, the length or term of a listing con-
tract may not exceed one year. Broker and Seller have discussed and agreed upon the length or term of this contract.
B. Starting Date: This Contract starts when signed by Broker and Seller, unless otherwise stated here:
C. Ending Date: This Contract ends on ;TZ 0, fg 70807

3. PURPOSE OF THIS CONTRACT  Seller is hiring Broker to market Property and to find a buyer. Seller will refer all offers and
inquiries to Broker. Seller allows Broker to use print and/or electronic advertising. Broker is acting as Selter Agent, as described
in the Consumer Notice.

4. BROKER’S FEE No Association of REALTORS® has set or recommended the Broker’s Fee. Broker and Seller have negotiated
the fee that Seller will pay Broker. The Broker’s Fee is 7 Ao of/from the sale price and paid by Seller.

5. COOPERATION WITH OTHER BROKERS  Licensee has explained Broker’s company policies about cooperating with other
brokers. Broker and Seller agree that Broker will pay from Broker’s Fee:

A. A fee to another broker who represents the Seller (SUBAGENT).
O No “¥fYes If Yes, amount: _2-.8> of/from the sale price.
B. A fee to another broker who represents a buyer (BUYER’S AGENT). A Buyer’s Agent, even if compensated by Broker
or Seller, will represent the interests of the buyer.

O No E/Yes If Yes, amount: __Z_.& of/from the sale price.
C. A fee to another broker who does not represent either the Seller or a buyer (TRANSACTION LICENSEE).
0 No O Yes IfYes, amount: of/from the sale price.

6. PAYMENT OF BROKER’S FEE

A. Seller must pay Broker’s Fee if Property, or any ownership interest in it, is sold or exchanged during the length or term
of this Contract by Broker, Broker’s agents, Seller, or by any other person or broker, at the listed price or any price
acceptable to Seller.

B. Seller will pay Broker’s Fee if negotiations that are pending at the Ending Date of this Contract result in a sale.

C. Seller will pay Broker’s Fee after the Ending Date of this Contract IF:
(1) A sale occurs within GO days of the Ending Date, AND
(2) The buyer was shown or negotiated to buy the Property during the term of this contract.
Seller will not owe Broker’s Fee if the Property is listed under an “exclusive right to sell contract” with another broker
at the time of the sale.

7. BROKER'’S FEE IF SALE DOES NOT OCCUR
A. Seller will pay Broker’s Fee if a ready, willing, and able buyer is found by Broker or by anyone, including Seller. A
- willing buyer is one who will pay the listed price or more for the Property, or one who has submitted an offer accepted by

Seller.

B. I the Property or any part of it is taken by any government for public use (Eminent Domain), Seller will pay Broker

of/ffrom any money paid by the government.

C. If a buyer signs an agreement of sale then refuses to buy the Property, or if a buyer is unable to buy it because of failing to do
all the things required of the buyer in the agreement of sale, Seller will pay Broker:

n iakz of/from buyer’s deposit monies, OR
(2) the Broker’s Fee in Paragraph 4, whichever is less.
8. DUAL AGENCY Seller agrees that Broker may also represent the buyer(s) of the Property. Broker is a DUAL AGENT when
representing both Seller and the buyer in the sale of a property.
Designated Agency:
O Not Applicable.

0O Applicable. Broker, as the Dual Agent, may designate licensees to represent the separate interests of Seller and the buyer.
Licensee (identified above) is the Designated Agent, who will act exclusively as the Seller Agent. If Property is introduced to
the buyer by a licensee in the Company who is not representing the buyer, then that licensee is authorized to work on behalf
of Seller. If Licensee is also the Buyer Agent, then Licensee is a DUAL AGENT.

9. BROKER’S SERVICE TO BUYER  Broker may provide services to a buyer for which Broker may accept a fee. Such services
may include, but are not limited to, deed/ document preparation; ordering certifications required for closing; financial services; title
transfer and preparation services; ordering insurance, construction, repair, or inspection services. Broker will disclose to Seller if
any fees are to be paid by Buyer.

10. OTHER PROPERTIES Seller agrees that Broker may list other properties for sale and that Broker may show other properties

to prospective buyers. .

11. CONFLICT OF INTEREST A conflict of interest is when Broker or Licensee has a financial or personal interest where Broker

or Licensee cannot put Seller’s interests before any other. If the Broker, or any of Broker’s salespeople, has a conflict of interest,
Broker will notify Seller in a timely manner.

BEI;] PARK HAS 14 DAYS FROM EXECUTION OF THIS AGREEMENT TO MAKE AN ACCEPTABLE

WRITTEN PURCHASE AGREEMENT WITH MEDRED REALTY ASSOCIATES, AND IN THIS EVENT
THE COMMISSION WILL BE $2,000.00

Seller Initials m Tan 02 / Page 1 of 3 Broker/Licensee Initials"a‘ (%
‘ )

Pennsylvania Association of 200 2. COPYRIGHT PENNSYLVANIA ASSOCIATION OF REALTORS® 1996
REALTORS® \ 11199
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- 12 SETTLEMENT & POSSESSION
A. Preferred SettlementDate: _ . .
B. Seller will give possession of the Property to Buyer at settlement or on
C. (1) If the Property, or any part of it, is rented, Seller will give any leases to Broker before signing this Contract.
(2) If any leases are oral, Seller will provide a written summary of the terms, including amount of rent, ending date, and
Tenant’s responsibilities.
(3) Seller will not enter into or renew any lease during the term of this Contract except as follows:

13. TITLE
A. At settlement, Seller will give full rights of ownership (fee simple) to a buyer except as follows:
(1) Mineral Rights Agreements

(2) Other
B. Seller has:
O Yes M/No Mortgage with
Address Phone
[g/ Acct. # Amount of balance $
O Yes No Equity loan with
Address Phone
Acct. # Amount of balance $
O Yes [S}/No - Seller authorizes Broker to receive mortgage payoff and/or equity loan payoff information from the
lender.
O Yes [9/ 0 Past Due Taxes Amount owed $
O Yes IQ/I:IIO Judgments Amount $
Type
O Yes N/ () Municipal Assessments Amount $
O Yes No Other,
Amount §

C. If Seller, at any time on or since January 1, 1998, has been obligated to pay support under an order that is on record in any
Pennsylvania county, list the county and the Domestic Relations Number or Docket Number:
14. IPLE LISTING SERVICE (MLS) (Complete if Broker is a member of an MLS)
Broker will use a Multiple Listing Service to advertise the Property to other real estate salespersons, who can tell their clients
and customers about it. Seller agrees that the MLS, the Broker, and the Licensee are not responsible for mistakes in the MLS
description of the Property.
00 Broker will not use a Multiple Listing Service to advertise the Property to other real estate salespersons.
15. PUBLICATION OF SALE PRICE
A. Seller is aware that newspapers may publish the final sale price after settlement.
B. Seller will allow publishing of the sale price after Seller accepts an Agreement of Sale.
O Yes O No
16. SIGNS & KEYS Seller allows (where permitted):
Yes O No Sale Sign é.?es O No Sold Sign
O Yes O No Key in Office Yes 0O No Lock Box
O Yes 0O No
17. ITEMS INCLUDED IN THE PRICE OF THE PROPERTY
A. Included in the sale and purchase price are all existing items permanently installed in the Property, free of liens, including
plumbing; heating; lighting fixtures (including chandeliers and ceiling fans); water treatment systems; pool and spa equipment;
garage door openers and transmitters; television antennas; shrubbery, plantings, and unpotted trees; any remaining heating and
cooking fuels stored on the Property at the time of settlement; wall to wall carpeting; window covering hardware, shades, and
blinds; built-in air conditioners; built-in appliances, and the ran en. Also included:
no = 5—
B. [J See attached sheet for additional items included in the sale. “
18. ITEMS NOT INCLUDED IN THE PRICE OF THE PROPERTY c.ver Y
The followmg items are not included in the purchase and price of the Property:
A.

B. Items rented by the Seller
C. O See attached sheet for additional items not included in the sale,
19. SELLER WILL REVEAL DEFECTS & ENVIRONMENTAL HAZARDS
A. Seller (including Sellers exempt from the Real Estate Seller’s Disclosure Act) will disclose all known material defects and/or
environmental hazards on a separate disclosure statement. A material defect is a problem or condition that:
(1) is a possible danger to those living on the Property, or
(2) has a significant, adverse effect on the value of the Property.
B. If Seller fails to tell of known material defects and/or environmental hazards,
(1) Seller will not hold Broker or Licensee responsible in any way;
(2) Seller will protect Broker and Licensee from any claims, lawsuits, and actlons that result
(3) Seller will pay all of Broker’s and Licensee’s costs that result. This includes attorneys’ fees and court-ordered payments
or settlements (money Broker or Licensee pays to end a lawsuit or claim).

20. IF PROPERTY WAS BUILT BEFORE 1978 The Residential Lead-Based Paint Hazard Reduction Act says that any Seller of
property built before 1978 must give the buyer an EPA pamphlet titled Protect Your Family From Lead in Your Home. The Seller
also must tell the buyer and the Broker what the Seller knows about lead-based paint and lead-based paint hazards that are in or on
the property being sold. Seller must tell the buyer how the Seller knows that lead-based paint and lead-based paint hazards are on
the property, where the lead-based paint and lead-based paint hazards are, the condition of the painted surfaces, and any other infor-
mation Seller knows about lead-based paint and lead-based paint hazards on the property. Any Seller of a pre-1978 structure must
also give the buyer any records and reports that the Seller has or can get about lead-based paint or lead-based paint hazards in or
around the property being sold, the common areas, or other dwellings in multi-family housing. According to the Act, a Seller must
give a buyer 10 days (unless Seller and the buyer agree to a different period of time) from the time an Agreement of Sale is signed
to have a “risk assessment” or inspection for possible lead-based paint hazards done on the property. Buyers may choose not to
have the risk assessment or inspection for lead paint hazards done. If the buyer chooses not to have the assessment or inspection,
the buyer must inform the Seller in writing of the choice. The Act does not require the Seller to inspect for lead paint hazards or to
correct lead paint hazards on the property. The Act does not apply to housing built in 1978 or later.

Seller Initials m Page 2 of 3 Broker/Licensee Initials 2 k ~




25 -"DLPOSIT MONEY

A. Broker, or any person,Seller apd the buyer name in the Agreement of Sale, will keep all deposit monies paid by or for the buyer
in an escrow account. If held by Broker, this escrow account will be held as required by real estate licensing laws and regula-
tions. Seller agrees that the person keeping the deposit monies may wait to deposit any uncashed check that is received as
deposit money until Seller has accepted an offer.

B. If Seller joins Broker or Licensee in a lawsuit for the return of deposit monies, Seller will pay Broker’s and Licensee’s attor-
neys’ fees and costs.
22. RECOVERY FUND Pennsylvania has a Real Estate Recovery Fund (the Fund) to repay any person who has received a final
court ruling (civil judgment) against a Pernsylvania real estate licensee because of fraud, misrepresentation, or deceit in a real
estate transaction. The Fund repays persons who have not been able to collect the judgment after trying all lawful ways to do so.
For complete details about the Fund, call (717) 783-3658, or (800) 822-2113 (within Pennsylvania) and (717) 783-4854 (outside
Pennsylvania).
23. TRANSFER OF THIS CONTRACT
A. Broker will notify Seller immediately in writing if Broker transfers this Contract to another broker when:
(1) Broker stops doing business, OR
(2) Broker forms a new real estate business, OR
(3) Broker joins his business with another.
Seller agrees that Broker may transfer this Contract to another broker. Broker will notify Seller immediately in writing when
a transfer occurs or Broker will lose the right to transfer this Contract. Seller will follow all requirements of this Contract with
the new broker. . .

B. Should Seller give or transfer the Property, or an ownership interest in it, to anyone during the term of this Contract, all own-
ers will follow the requirements of this Contract.

24. NOTICE TO PERSONS OFFERING TO SELL OR RENT HOUSING IN PENNSYLVANIA Federal and state laws make
it illegal for Seller, Broker, or anyone to use RACE, COLOR, RELIGION or RELIGIOUS CREED, SEX, DISABILITY (physical
or mental), FAMILIAL STATUS (children under 18 years of age), AGE (40 or older), NATIONAL ORIGIN, USE OR HANDL-
ING/TRAINING OF SUPPORT OR GUIDE ANIMALS, or the FACT OF RELATIONSHIP OR ASSOCIATION TO AN INDI-
VIDUAL KNOWN TO HAVE A DISABILITY as reasons for refusing to sell, show, or rent properties, loan money, or set deposit
amounts, or as reasons for any decision relating to the sale of property.

25. NO OTHER CONTRACTS Seller will not enter into another listing agreement with another broker that begins before the
Ending Date of this Contract.

26. ADDITIONAL OFFERS ONCE SELLER ENTERS INTO AN AGREEMENT OF SALE, BROKER IS NOT REQUIRED TO
PRESENT OTHER OFFERS.

27. ENTIRE CONTRACT This Contract is the entire agreement between Broker and Seller. Any verbal or written agreements that
were made before are not a part of this Contract.

28. CHANGES TO THIS CONTRACT All changes to this contract must be in writing and s1gned by Broker and Seller.

29. SPECIAL INSTRUCTIONS The Office of Attomney General has not pre-approved any special conditions or additional terms
added by any parties. Any special conditions or additional terms in the Contract must comply with the Pennsylvania Plain Language

Consumer Contract Act. )

ADDITIONAL INFORMATION (OPTIONAL)

30. TAXES, UTILITIES, & ASSOCIATION FEES -
A. At settlement, Seller will pay one-half of the total Real Estate Transfer Taxes, unless otherwise stated here:

B. Real Estate Property Tax Assessment $ Yearly Taxes $
Wage/Income Tax Per Capita Tax $

C. Estimated Utilities (trash, water, sewer, electric, gas, oil, etc.)

D. Association Fees § Include:
E. Other
31. B R FINANCING  Seller will accept the following arrangements for buyer to pay for the Property:
Cash
uyer will apply for a mortgage. Type(s) of mortgages acceptable to Seller are:
O Yes O No Conventional 0O Yes OO No FHA
O Yes ONo VA O Yes [ No

O Seller’s help to buyer (if any):

Seller has read the Consumer Notice as adopted by the State Real Estate Commission at 49 Pa. Code §35.336.
All Sellers must sign this Contract.

NOTICE BEFORE SIGNING: IF SELLER HAS LEGAL QUESTIONS, SELLER IS ADVISED TO CONSULT AN ATTORNEY

SELLER M,y DATE. 7260 2.0 200

Name (p/rmt) SS#
Mailing Address e e - -
Phone #s FAX # E-Mail
SELLER DATE
Name (print) SS#
Mailing Address
Phone #s FAX # E-Mail
SELLER DATE
Name (print) SS#
Mailing Address
Phone #s _ FAX # E-Mail
BROKER (Company Name) _ Mool Lo bL., Pasex
ACCEPTED BY _“=Ache v T2 Ruchlan DATE _lsn | z0O2-

Mailing Address, P¢_ & \'I)-.mo 22 Du fhdx oA 20|
Phone #s (B S _gndfé FAX # (U 2SS - mﬁ E-Mail

Page 3 of 3




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

TIMOTHY J. FITZWATER,
LISA A. FITZWATER, JAY FAUST,
SALLY FAUST, LAWRENCE M. WAY,
AMY L. WAY, DANIEL LEE,
EVA LEE, ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,
and CATHERINE E. FARR,

Plaintiffs

No. 02-760-CD

Type of Case: Equity

VS.

FILED

CITY OF DUBOIS and
ELEANOR G. GRAFF, her successors

and/or assigns and all other persons MAR 13 2003

claiming any interest in the described '

property, : Willlam A. Shaw
Defendants : Prethenetary

CERTIFICATE OF SERVICE

I, Peter F. Smith, attorney for Defendant Eleanor G Graff, certify that I sent a true and
correct copy of the ANSWER, NEW MATTER and COUNTERCLAIM by U.S. First Class

Mail, Postage Prepaid on March 12, 2003 to the following:

Toni M. Cherry, Esquire
CHERRY & CHERRY
One North Franklin Street
DuBois, PA 15801

Daniel Lee
EvaLee

206 East Washington Ave.

DuBois, PA 15801

Timothy J. Fitzwater
Lisa A. Fitzwater
146 East Long Ave.
DuBois, PA 15801

Alfred William Wilson
Sharon Elizabeth Wilson

129 East Washington Ave.

DuBois, PA 15801

Jay Faust

Sally Faust

14 S. Church Street -
DuBois, PA 15801

Robert Curley
155 Schonwalder Rd.
Clearfield, PA 16830



Lawrence L. Way
Amy M. Way

160 East Long Ave.
DuBois, PA 15801

Date: March 12, 2003

John E. Farr

Catherine E. Farr

138 East Washington Ave.
DuBois, PA 15801

Respectfully submitted,

Yt

Peter F. Smith, Esﬁuire
Attorney for Defendant, Eleanor G. Graff

«ENlE
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

TIMOTHY J. FITZWATER,

LISA A. FITZWATER, JAY FAUST,
SALLY FAUST, LAWRENCE M. WAY,

AMY L. WAY, DANIEL LEE,

EVA LEE, ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR

and CATEHRINE E. FARR,

VS.

Plaintiffs

CITY OF DUBOIS and

ELEANOR G. GRAFF, her successors
and/or assigns and all other persons
claiming any interest in the described

property,

Defendants

CIVIL DIVISION

: No. 02 -760 - C.D.

: Type of Pleading: PLAINTIFFS’

: PRELIMINARY OBJECTIONS TO

: ANSWER, NEW MATTER AND

: COUNTERCLAIM OF

: DEFENDANT, ELEANOR G. GRAFF

. Filed on Behalf of: Plaintiffs,

: TIMOTHY J. FITZWATER, LISA A.

: FITZWATER, JAY FAUST, SALLY

: FAUST, LAWRENCE M. WAY, AMY
: L. WAY, JOHN E. FARR and

: CATHERINE E. FARR

FILED

APR 0 3 2003

William A. Shaw
Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

TIMOTHY J. FITZWATER, : No.02-760 - C.D.
LISA A. FITZWATER, JAY FAUST, :
SALLY FAUST, LAWRENCE M. WAY,
AMY L. WAY, DANIEL LEE,
EVA LEE, ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR
and CATEHRINE E. FARR,

Plaintiffs

Vvs.

CITY OF DUBOIS and

ELEANOR G. GRAFF, her successors
and/or assigns and all other persons
claiming any interest in the described

property,
Defendants

NOTICE TO PLEAD
TO: ELEANOR G. GRAFF
c/o Peter F. Smith, Esquire

P.O. Box 130
Clearfield, PA 16830

You are hereby notified to file a written response to the enclosed Preliminary
Objections within twenty (20) days from the date of service hereof or default judgment may be

entered against you.



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

TIMOTHY J. FITZWATER, : No. 02-760-C.D.
LISA A. FITZWATER, JAY FAUST, :
SALLY FAUST, LAWRENCE M. WAY,
AMY L. WAY, DANIEL LEE,
EVA LEE, ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR
and CATEHRINE E. FARR,

Plaintiffs

VS.

CITY OF DUBOIS and
ELEANOR G. GRAFF, her successors
and/or assigns and all other persons
claiming any interest in the described
property,

Defendants

PLAINTIFFS’ PRELIMINARY OBJECTIONS TO ANSWER, NEW MATTER AND

COUNTERCIAIM OF DEFENDANT, ELEANOR G. GRAFF

Plaintiffs preliminarily object to the Answer, New Matter and Counterclaim of

Defendant, ELEANOR G. GRAFF, as follows:
PRELIMINARY OBJECTIONS RAISING FAILURE TO
CONFORM TO 42 PA. R.C.P. NO. 1028 (a) (4)

1. The Answer, New Matter and Counterclaim of Defendant, ELEANOR G.
GRAFF, alleges in Paragraph 59 that a true and correct copy of the sales agreement for the
subject properties with Dennis P. Kennelly dated February 6, 2002, is attached hereto and
incorporated herein by reference as Defendant Eleanor G. Graff’s Exhibit 1.

2. Exhibit 1 of the Answer, New Matter and Counterclaim of Defendant,
ELEANOR G. GRAFF, is a copy of the Listing Agreement between Defendant, ELEANOR G.

GRAFF, and Medred Realty Associates dated January 20, 2002.



3. Pa R.C.P. 1019(h) requires that a pleading shall state specifically whether any
claim or defense set forth therein is based upon a writing. If so, the pleader shall attach a copy of
the writing, or the material part thereof.

4. Under Pa. R.C.P. 1028(a)(4), a party may preliminarily object by way of
demurrer because of a legal insufficiency of a pleading.

WHEREFORE, Plaintiffs, respectfully request that Defendant, ELEANOR G.
GRAFF, attach the proper document to her Answer, New Matter and Counterclaim.

PRELIMINARY OBJECTIONS RAISING FAILURE TQ

CONFORM TO 42 PA. R.C.P. NO. 1028 (a) (3)

5. Paragraph 64 of the Answer, New Matter and Counterclaim of Defendant,
ELEANOR G. GRAFF, sets forth that Defendant, ELEANOR G. GRAFF, currently expends
$10,304.38 a year or $858.70 per month to maintain this residence.

6. Paragraphs 64 of the Answer, New Matter and Counterclaim of Defendant,
ELEANOR G. GRAFF, violates Pa R.C.P. 1019(f) which requires that items of special damage
shall be specifically stated.

7. Paragraphs 64 of the Answer, New Matter and Counterclaim of Defendant,
ELEANOR G. GRAFF, is not sufficiently specific to enable Plaintiffs to answer and prepare a
proper defense.

WHEREFORE, Plaintiffs respectfully requests that this Court order Defendant,
ELEANOR G. GRAFF, to more specifically plead the averment of Paragraphs 64 of THE
Answer, New Matter and Counterclaim.

PRELIMINARY OBJECTIONS RAISING FAILURE TO

CONFORM TO 42 PA. R.C.P. NO. 1028 (a) (2)

8. Paragraph 62 of the Answer, New Matter and Counterclaim of Defendant,
ELEANOR G. GRAFF, sets forth that this suit is without merit, privilege or justification and was

filed as a form of legal blackmail.



9. Paragraph 66 of the Answer, New Matter and Counterclaim of Defendant,
ELEANOR G. GRAFF, sets forth that the institution of this action by Plaintiffs is arbitrary,
capricious, vexatious and mean-spirited.

10. The allegations set forth in Paragraph 62 and 66 of the Answer, New Matter and
Counterclaim of Defendant, ELEANOR G. GRAFF, are scandalous, impertinent, irrelevant,
immaterial and inappropriate to the cause of action asserted by Plaintiffs, are in violation of the
pleading requirements of Pa. R.C.P. 1019.

WHEREFORE, Plaintiffs respectfully requests that this Court sustain Plaintiffs’
Preliminary Objection and strike Paragraphs 62 and 66 of the Answer, New Matter and

Counterclaim of Defendant, ELEANOR G. GRAFF.

Respectfully s bmitted, A
Tunothy J/ Fitzwater, Pla%% E
('L’(s

aA. Fltzwater Plamtl

Sally Faust, Plamtlff

&gawrence M. W ‘/3

itherirle E. Farr, Plaintiff



IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION-LAW

TIMOTHY J. FITZWATER,
LISA A. FITZWATER, JAY FAUST,

SALLY FAUST, LAWRENCE M. WAY

AMY L. WAY, DANIEL LEE,

EVA LEE, ALFRED WILLIAM
WILSON, SHARON ELIZABETH
WILSON, ROBERT CURLEY,

JOHN E. FARR, and CATHERINE

E. FARR,
Plaintiffs

Vs.
CITY OF DUBOIS and ELEANOR
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION

TIMOTHY J. FITZWATER, et al.
Plaintiff :
vS. : No. 02-760- CD

CITY OF DUBOIS and

ELEANOR G. GRAFF, her
successors and/or assigns and all
other persons claiming any
interest in the described

property,
Defendants

PLAINTIFFS' WILSONS
PRELIMINARY OBJECTIONS TO
DEFENDANT'S COUNTERCLAIM

AND NOW, comes the Plaintiffs, ALFRED WILLIAM WILSON and
SHARON ELIZABETH WILSON, by and through their attorneys,
HANAK, GUIDO AND TALADAY, pursuant to Pa.R.C.P. 1028, and hereby
presents the following Preliminary Objections to Defendant's
Counterclaim:

1. Plaintiffs are ALFRED WILLIAM WILSON and SHARON
ELIZABETH WILSON, and are husband and wife.

2. Defendant Graff has‘ﬁled an Answer, New Matter and
Counterclaim in the above action.

3. Plaintiffs Wilsons object to the same for the reasons set forth
herein.

4. On April 8, 2003, Plaintiffs Wilson filed a Petition to

Withdraw from the above captioned matter.



5. At all times prior to the filing of this Petition, Plaintiffs
Wilson, along with all other Plaintiffs herein, were not represented by
counsel.

6. Plaintiffs Wilson object to said Counterclaim filed on behalf of
Defendant Graff pursuant to Pa.R.C.P. 1028 in that it sets forth an
improper cause of action whereby it infringes upon Plaintiff's right to
bring an action against the City of DuBois for quality of living standards
where they reside, as well as the fact it is premature to rule on said
Counterclaim issue prior to ruling on Plaintiffs' Wilsons' Petition to
Withdraw from this cése.

WHEREFORE, Plaintiffs Wilsons respectfully request this
Honorable Court to dismiss Defendant Graff's Counterclaim and/or rule
on Plaintiffs’ Petition prior to any action with respect to Defendant's

Counterclaim.

Respectfully submitted,

Jeffrey S. DuBois
Attorney for Wilsons




CERTIFICATE OF SERVICE

.k A l
I do hereby certify that on the /Y day of __] ‘P( v , 20083,

I served a copy of the within Plaintiffs Wilsons Preliminary Objections

to Defendant's Counterclaim, by first class mail, postage prepaid, to:

Timothy J. and Lisa A. Fitzwater
146 East Long Avenue
DuBois, PA 15801

Jay and Sally Faust
14 South Church Street
DuBois, PA 15801

Lawrence M. and Amy L. Way
160 East Long Avenue
DuBois, PA 15801

Daniel Lee and Eva Lee
206 East Washington Avenue
DuBois, PA 15801

Robert Curley
144 East Long Avenue
DuBois, PA 15801

John E. and Catherine E. Farr
138 E. Washington Avenue
DuBois, PA 15801

Toni M. Cherry, Esq.
Gleason, Cherry and Cherry
P. O. Box 505

DuBois, PA 15801

Peter F. Smith, Esq.
30 S. Second Street
P. O. Box 130
Clearfield, PA 16830

P

Jeffrey’S. DuBois




Areysustingg



IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION-LAW

TIMOTHY dJ. FITZWATER,

LISA A. FITZWATER, JAY FAUST,
SALLY FAUST, LAWRENCE M. WAY,:

AMY L. WAY, DANIEL LEE,
EVA LEE, ALFRED WILLIAM
WILSON, SHARON ELIZABETH
WILSON, ROBERT CURLEY,

JOHN E. FARR, and CATHERINE

E. FARR,
Plaintiffs

Vs,

CITY OF DUBOIS and ELEANOR
G. GRAFF, her successors
and/or assigns and all other
persons claiming any interest
in the described property,
Defendants

No. 02-760-CD

Type of Pleading:

PETITION FOR WITHDRAWAL
FROM CASE

Filed on Behalf of:

ALFRED WILLIAM WILSON and
SHARON ELIZABETH WILSON
Counsel of Record for this Party:
Jeffrey S. DuBois

Supreme Court No. 62074
Hanak, Guido and Taladay

498 Jeffers Street

PO Box 487

DuBois, PA 15801

814-371-7768

FilLED

APR 0 82003

William A. Shaw
Prathefiotary



IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION

TIMOTHY J. FITZWATER, et al.
Plaintiff :
vS. : No. 02-760- CD

CITY OF DUBOIS and
ELEANOR G. GRAFF, her
successors and/or assigns and all
other persons claiming any
interest in the described
property,

Defendants

PETITION FOR WITHDRAWAL
FROM CASE

AND NOW, comes the Plaintiffs, ALFRED WILLIAM WILSON and
SHARON ELIZABETH WILSON, by and through their attorneys,
HANAK, GUIDO AND TALADAY, and hereby presents the following
Petition for Withdrawal from Case:

1. Plaintiffs are ALFRED WILLIAM WILSON and SHARON
ELIZABETH WILSON, and are husband and wife.

2. This case results from a Complaint initiated by Timothy J.
Fitzwater and Lisa A. Fitzwater, and the remainder of the Plaintiffs
listed herein, to the above captioned term and number, and filed on
May 14, 2002.

3. F;laintiffs Wilson, retired, did not understand or comprehend
that this was going to be an actual litigated case filed in the Court of
Common Pleas of Clearfield County, Pennsylvania.

4. Plaintiffs Wilson, on the contrary, simply believed that this

was a matter between property owners in their neighborhood and the



City of DuBois concerning a dilapidated and abandoned house located
in their neighborhood.

5. Plaintiffs Wilson presumed, they, as property owners who
were effected by such dilapidated abandoned house in their
neighborhood, had the right to present the issue to the City of DuBois.

6. Plaintiffs Wilson only recently became aware of the
complexity and extent of involvement in which this case has evolved.

7. There has never been an attorney of record who has entered
his or her appearance on behalf of any of the Plaintiffs, and Plaintiffs
Wilson never received legal advice prior to or after the aforementioned
Complaint was filed in this Honorable Court.

8. The undersigned only recently met with Plaintiffs Wilson to
discuss these matters.

9. It is the desire of the Wilsons to remove themselves from this
case filed at the above term and number.

10. Consequently, Plaintiffs Wilson did not knowingly or
voluntarily consent to or understand the filing of this suit.

11. Therefore, Plaintiffs Wilson desire to be removed from this
lawsuit.

12. The removal of the Wilsons from this lawsuit will not

prejudice either of the remaining Plaintiffs nor the Defendants.



WHEREFORE, Plaintiffs Wilson respectfully request this
Honorable Court to grant the request for removal of their names from

this particular lawsuit.

Respectfully submitted,

S

Jeffrey S. DuBois
Attorney for Wilsons




VERIFICATION
We, ALFRED WILLIAM WILSON and SHARON ELIZABETH
WILSON, verify that the statements in the foregoing Petition are true
and correct to the best of our knowledge, information and belief.
This statement and verification is made subject to the
penalties of 18 Pa.C.S. §4904 relating to unsworn fabrication to
authorities, which provides that if I make knowingly false averments, I

may be subject to criminal penalties.

AN

illiam Wilson

Z%M g//zww ﬁ/f/ég,u

Sharon Elizabeth Wilson




IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION

TIMOTHY J. FITZWATER, et al.
Plaintiff :
vS. : No. 02-760- CD

CITY OF DUBOIS and
ELEANOR G. GRAFF, her
successors and/or assigns and all
other persons claiming any
interest in the described
property,

Defendants

ORDER OF COURT

AND NOW, this _[l _ day of AZNH \ , 2003, upon

considerati_on of the within Petition for Withdrawal from Case, a Rule

is hereby entered upon Defendants, to show cause why ALFRED
WILLIAM WILSON'S and SHARON ELIZABETH WILSON'S Petition
should not be granted,

IT IS HEREBY ORDERED AND DECREED that a hearing be held
on the A0  day of Q//Yh(q/ , 2003, at =90 o'clock ﬁ_
m., in Courtroom No.<=>_, of the Clearfield County Courthouse,
Clearfield, Pennsylvania, 16830.

BY THE COURT:

AAAAA_

FILED

APR 1 4 £003

William A. Shaw
Prothonotary
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Willlam A. Show
Frathepiatary



CERTIFICATE OF SERVICE

74 . /
I do hereby certify that on thef_/__ day of /«/ /! , 2003, I
served a copy of the within Petition to Withdrawal from Case, by first

class mail, postage prepaid, to:

Timothy J. and Lisa A. Fitzwater
146 East Long Avenue
DuBois, PA 15801

Jay and Sally Faust
14 South Church Street
DuBois, PA 15801

Lawrence M. and Amy L. Way
160 East Long Avenue
DuBois, PA 15801

Daniel Lee and Eva Lee
206 East Washington Avenue
DuBois, PA 15801

Robert Curley
144 East Long Avenue
DuBois, PA 15801

John E. and Catherine E. Farr
138 E. Washington Avenue
DuBois, PA 15801

Toni M. Cherry, Esq.
Gleason, Cherry and Cherry
P. O. Box 505

DuBois, PA 15801

Peter F. Smith, Esq.
30 S. Second Street
P. O. Box 130
Clearfield, PA 16830

Jeffrey S. DuBois
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Daniel and Eva Lee
206 East Washington Avenue
DuBois, PA 15801

Honorable Judge Frederic Ammerman,
Court of Common Pleas of Clearfield County,
Clearfield, PA 16830

May 12, 2003

Your Honor,

In the Civil Division of the Court of Common Pleas of Clearfield County, an action is currently in
progress involving the following two parties (No. 02-760-CD):

TIMOTHY J. FITZWATER,

LISA A. FITZWATER, JAY FAUST, E

SALLY FAUST, LAWRENCE M. WAY,

AMY M. WAY, DANIEL LEE, 0/3'50 @

EVA LEE, ALFRED WILLIAM WILSON, APR 17 2003

SHARON ELIZABETH WILSON,

ROBERT CURLEY, JOHN E. FARR,

and CATHERINE E. FARR William A. 8haw

Prathenotafy

and.

CITY OF DUBOIS, and
ELEANOR G. GRAFF, her successors.

We, Daniel and Eva Lee, write to you at this time, praying that you will find that we have been
misjoined with the initiators of this litigation, Plaintiffs Fitzwater ef al.

We acknowledge that our signatures appear on the original complaint, No. 02-760-CD. We
knowingly signed this complaint in late March, 2002.

In April, 2002, Eva Lee became seriously ill and was eventually confined to bed for most of the
summer.

In early May, 2002, as a consequence of Eva’s illness, Daniel Lee personally notified Plaintiffs
Fitzwater, ef al. and Mr. Peter Smith, attorney for the Defendants, that Daniel and Eva Lee were
compelled to withdraw their participation and interest in the complaint filed.

The withdrawal of Daniel and Eva Lee is evident in that their signatures do not accompany any
subsequent claims, replies, or objections, filed in connection with the original complaint.

The Plaintiffs Fitzwater, ef al, may be called to attest to the certain withdrawal of the Lees in
May, 2003. Cogmzant of the circumstances of their withdrawal, the Plaintiffs did not inform
Daniel and Eva Lee about their subsequent complaints or filings.

te L ]

O /1 b/ g 3L




Due to the seriousness and long duration of Eva Lee’s illness, very many important family details
have been neglected, including this letter to the Court indicating withdrawal from legal action.
Mail received from the Office of Peter Smith and other attorneys was unopened and/or forwarded
to the Plaintiffs who remain joined.

In consideration of the situation described above, Daniel and Eva Lee appeal to Your Honor to
find that they have been misjoined with the original Plaintiffs Fitzwater et al. If necessary, the
Lees would be happy to submit a claim of voluntary nonsuit to the Court.

The Lees sincerely hope that the form of this letter clearly conveys their withdrawal from the
Plaintiffs in May, 2002, along with the justification for their non-participation in and ignorance of
all subsequent legal proceedings relating to Equity Action, No. 02-760-C.D.

The Lees affirm that all of the statements in this letter are true.

Rjgectfully Submitted,

[lzx%/( 4,/

Daniel Lee

Gradee

Eva Lee

cc: Mr. Peter Smith
Ms. Toni Cherry
Plaintiffs



Janie| Lee
206 £. Washing Fon Sye.
WQ\WB\W\ PA 580/

Hon. N:@NV a3 X\S\s%\\&&&
Clearizeld Cow nty Judges Cl e ber=
230 MarfFesr S
Clearfecld, PA /4830
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA
CIVIL DIVISION

TIMOTHY J. FITZWATER, LISA A.
FITZWATER, JAY FAUST, SALLY :
FAUST, LAWRENCE M. WAY, AMY :
L. WAY, DANIEL LEE, EVA LEE,
ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON, :
ROBERT CURLEY, JOHN E. FARR
and CATHERINRE E. FARR :

Vs. : No. 02-760-CD
CITY OF DUBOIS and ELEANOR
G. GRAFF, her successors and/or : F ! L
assigns, and all other persons claiming '
any interest in the described property

APR 17 2003

Willlar A. Shaw
Prathanotary

ORDER
AND NOW, this [’ ez day of April, 2003, it is the ORDER of the
Court that argument on Plaintiffs’ Preliminary Objections to Answer, New Matter and

Counterclaim of Defendant, Eleanor G. Graff in the above matter has been scheduled

for Tuesday, May 20, 200D at 2:00 P.M. in Courtroom No. 2, Clearfield County

Courthouse, Clearfield, PA.

BY THE COURT:

RIEE‘%?RIC J. AMMERMAN
} _
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02-760-CD Fitzwater vs. DuBois etal

Timothy J. Fitzwater
Lisa A. Fitzwater
146 E. Long Ave.
DuBois, PA 15801

Jay Faust

Sally Faust

14 South Church St.
DuBois, PA 15801

Lawrence L. Way
Amy M. Way

160 E. Long Ave.
DuBois, PA 15801

Daniel Lee

EvalLee

206 E. Washington Ave.
DuBois, PA 15801

Robert Curley
144 E. Long Ave.
DuBois, PA 15801

John E. Farr
Catherine E. Farr
138 E. Long Ave.
DuBois, PA 15801

Toni M. Cherry

Gleason, Cherry & Cherry
PO Box 505

1 North Franklin St.
DuBois, PA 15801

Peter F. Smith, Esq.
PO Box 130
Clearfield, PA 16830

Jeffrey S. DuBois

Hanak, Guido, and Taladay

498 Jeffers St.
PO Box 487
DuBois, PA 15801



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA
CIVIL DIVISION

TIMOTHY J. FITZWATER, LISA A.
FITZWATER, JAY FAUST, SALLY
FAUST, LAWRENCE M. WAY, AMY :
L. WAY, DANIEL LEE, EVA LEE,
ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON, :
ROBERT CURLEY, JOHN E. FARR ;
and CATHERINRE E. FARR :

vs. : No. 02-760-CD
CITY OF DUBOIS and ELEANOR -
G. GRAFF, her successors and/or

assigns, and all other persons claiming
any interest in the described property

ORDER
AND NOW, this gé% day of April, 2003, it is the ORDER of the
Court that argument on Plaintiffs” Wilsons Preliminary Objections in the above matter

has been scheduled for Tuesday, May 20, 20@ at 2:00 P.M. in Courtroom No. 2,

Clearfield County Courthouse, Clearfield, PA.

BY THE COURT:

/(/A/WWMM

? RIC J. AMMERMAN
udge

FILED

APR 172003

Nilllarm A Shaw
Fl"r-etheﬁ@tafy
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02-760-CD Fitzwater vs. DuBois etal

Timothy J. Fitzwater
Lisa A. Fitzwater
146 E. Long Ave.
DuBois, PA 15801

Jay Faust

Sally Faust

14 South Church St.
DuBois, PA 15801

Lawrence L. Way
Amy M. Way

160 E. Long Ave.
DuBois, PA 15801

Daniel Lee

Eva Lee

206 E. Washington Ave.
DuBois, PA 15801

Robert Curley
144 E. Long Ave.
DuBois, PA 15801

John E. Farr
Catherine E. Farr
138 E. Long Ave.
DuBois, PA 15801

Toni M. Cherry

Gleason, Cherry & Cherry
PO Box 505

1 North Franklin St.
DuBois, PA 15801

Peter F. Smith, Esq.
PO Box 130
Clearfield, PA 16830

Jeffrey S. DuBois

Hanak, Guido, and Taladay
498 Jeffers St.

PO Box 487

DuBois, PA 15801



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

TIMOTHY J. FITZWATER,
LISA A. FITZWATER, JAY FAUST,
SALLY FAUST, LAWRENCE M. WAY,
AMY M. WAY, DANIEL LEE,
EVA LEE, ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,
and CATHERINE E. FARR,
Plaintiffs
vs. NO. 2002-760-C.D.
CITY OF DUBCIS, and
ELEANOR G. CGRAFF,
her successors,
Defendants

LR R . T S S . S

ORDETR

NOW, this 17%° day of April, 2003, the Court having
considered the letter dated May 12, 2003 from Plaintiffs Daniel
and Eva Lee; the Court construing the same to be a Motion to
Withdraw From the Case, it is the ORDER of this Court that a
hearing regarding same be and is hereby scheduled for the 20%
day of May, 2003 at 2:00 p.m. in Courtroom No. 2 of the

Clearfield County Courthouse, Clearfield, Pennsylvania.

Fg LE By the Court,
APR 17 003 (ﬁ“‘e‘“ gﬁ o

ng!_i‘i?gﬁ'g%géw JUDGE FREDRIC J. AMMERMAN
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APR 1 7[003 %[

Willlam A. Shaw
Pratherietary

Timothy J. Fitzwater
Lisa A. Fitzwater
Jay Faust

Sally Faust

Lawrence L. Way

Amy M. Way

Daniel Lee

Eva Lee

1  fied lfrod Wills 3
: i o) lizabet] 3

-1 certified copy to Robert Curley

-1 certified copy to John E. Farr

-1 certified copy to Catherine E. Farr

2 CC Aty Dubois
-2 certified coples to Toni M. Cherry, Esquire

2 certified copies to Peter Smith
1 copy to Court Administrator

3\‘\

A

see ligt foraddresses



02-760-CD Fitzwater vs. DuBois etal

Timothy J. Fitzwater
Lisa A. Fitzwater
146 E. Long Ave.
DuBois, PA 15801

Jay Faust

Sally Faust

14 South Church St.
DuBois, PA 15801

Lawrence L. Way
Amy M. Way

160 E. Long Ave.
DuBois, PA 15801

Daniel Lee

Eva Lee

206 E. Washington Ave.
DuBois, PA 15801

Robert Curley
144 E. Long Ave.
DuBois, PA 15801

John E. Farr
Catherine E. Farr
138 E. Long Ave.
DuBois, PA 15801

Toni M. Cherry

Gleason, Cherry & Cherry
PO Box 505

1 North Franklin St.
DuBois, PA 15801

Peter F. Smith, Esq.
PO Box 130
Clearfield, PA 16830

Jeffrey S. DuBois

Hanak, Guido, and Taladay
498 Jeffers St.

PO Box 487

DuBois, PA 15801



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

TIMOTHY J. FITZWATER,

LISA A. FITZWATER, JAY FAUST,
SALLY FAUST, LAWRENCE M. WAY,
AMY L. WAY, DANIEL LEE,

EVA LEE, ALFRED WILLIAM WILSON,

SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,
and CATHERINE E. FARR,

Plaintiffs

VS.

CITY OF DUBOIS and
ELEANOR G. GRAFF, her successors
and/or assigns and all other persons
claiming any interest in the described
property,

Defendants

No. 02-760-CD
Type of Case: Equity

Type of Pleading:

Answer, New Matter and Counterclaim
Amended Pursuant to

PA.R.C.P. 1028(c)(1).

Filed on Behalf of:

Eleanor G. Graff

Counsel of Record for this Party:
Peter F. Smith

Supreme Court ID #34291

P. O.Box 130

Clearfield, PA 16830

(814) 765-5595

Counsel of Record for the City of DuBois:
Toni M. Cherry

Gleason, Cherry and Cherry, L.L.P.

P. O. Box 505

DuBois, PA 15801

(814) 371-5800

FILED

APR 2 9 2003

$m (:ﬂ - A
VVE%. \‘ﬂ -, \..;ﬂdv\/
14 L <
F’IUJ‘Q. oLary



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

TIMOTHY J. FITZWATER, : No. 02-760-CD
LISA A. FITZWATER, JAY FAUST,
SALLY FAUST, LAWRENCE M. WAY,
AMY L. WAY, DANIEL LEE,
EVA LEE, ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,
and CATHERINE E. FARR,
Plaintiffs

VS.

CITY OF DUBOIS and
ELEANOR G. GRAFF, her successors
and/or assigns and all other persons
claiming any interest in the described
property,

Defendants

NOTICE TO DEFEND

To:  Timothy J. Fitzwater and Lisa A. Fitzwater
Jay Faust and Sally Faust
Lawrence M. Way and Amy L. Way
Daniel Lee and Eva Lee
Alfred William and Sharon Elizabeth Wilson
Robert Curley
John E. Farr and Catherine E. Farr

You are hereby notified to file a written response to the enclosed Answer, New Matter
and Counterclaim within twenty (20) days from the servi h'e;eof or a judgment may be entered
against you. 4 "

Date: ¢ O A ‘/ |
f/ Z 7 S Peter F. Smith,Esquire

Attorney for Defendant, Eleanor G. Graff
P. 0. Box 130

30 South Second Street

Clearfield, PA 16830

(814) 765-5595




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

TIMOTHY J. FITZWATER, : No. 02-760-CD
LISA A.FITZWATER, JAY FAUST,
SALLY FAUST, LAWRENCE M. WAY,
AMY L. WAY, DANIEL LEE,
EVA LEE, ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,
and CATHERINE E. FARR,
Plaintiffs

VS.

CITY OF DUBQIS and
ELEANOR G. GRAFF, her successors
and/or assigns and all other persons
claiming any interest in the described
property,

Defendants

ANSWER, NEW MATTER AND COUNTERCLAIM
Amended Pursuant to PA.R.C.P. 1028(c)(1)

COMES NOW, Eleanor G. Graff, by her attorney, Peter F. Smith, who answers the

complaint as follows:

1. Admitted.
2. Admitted.
3. Admitted.
4. Admitted.
5. Admitted.
6. Admitted.

7. Admitted.



8. Admitted.

9. Admitted.

10.  Admitted.

1. Denied. Mr. Curley has since moved to 155 Schonwalder Road, Clearfield PA
16830.

12 Admitted.

13. Admitted.

14. Admitted.

15.  Denied. This is the former address of Eleanor G. Graff. Eleanor G. Graff
currently resides in a residential care facility near LaFayette, Indiana, and further averred that she
suffers from Alzheimer. She is completely incapacitated, and her daughter Linda L. Bolam, who
resides at 70 Wildwood Place, Lafayette, IN 47905, is her Attorney-in-Fact.

16.  Admitted.

17.  Admitted.

18.  Admitted.

19.  Admitted.

20.  Admitted.

21.  Denied for reasons stated in 11 above.

22, Admitted

23.  Admitted.

24.  Admitted.

25.  Denied. Mrs. Graff’s property is not subject to that zoning designation because of

the subject property’s prior use for multi-family residences.



26.  Denied for the reasons set forth in paragraph 25.

27.  Denied. Defendant Eleanor G. Graff does not understand what Plaintiffs mean by
“located directly”. Defendant demands strict proof of the relevance and materiality of this
averment at tral.

28.  Denied that the two-family detached dwelling has been vacant for a period in
excess of four years and further denied because notwithstanding any periods of vacancy,
Defendant Eleanor Graff has not abandoned her right to use the premises for multi-family
dwellings.

29.  Denied for the reasons set forth in paragraph 28.

30.  Denied and admitted in part: The water line broke in 2000, but further averred that
Defendant Eleanor Graff is a senior citizen who has had difficulty overseeing these properties.
Her physical infirmary cannot and should not be misconstrued as evidence of abandonment.

31.  Denied for the reasons set forth in paragraph 30.

32.  Denied for the reasons set forth in paragraph 30.

33. Denied. Defendant Eleanor Graff has no direct knowledge of this averment.

34.  Denied. Mrs. Graff has made such repairs as she and her Attorney-in-Fact deem
necessary. The water line was the only pressing repair that needed to be made.

35.  Denied. Utility services is still provided to the premises.

36.  Denied for the reasons set forth in paragraphs 25, 28 and 35.

37.  Denied for the reasons set forth in paragraphs 25, 28 and 35.

38.  Denied as a conclusion of law and denied for the reasons set forth in paragraphs

25,28 and 35 above.

39.  Denied as a conclusion of law and for the reasons set forth in paragraphs 25, 28



and 35 above.

40.  Admitted.

41.  Admitted.

42.  Admitted.

43.  Neither admitted nor denied because it is beyond the personal knowledge of
Defendant Eleanor G. Graff.

44.  Denied. The City of DuBois does have an individual responsible for enforcing its
zoning ordinances.

45.  Denied. The City of DuBois has never notified Eleanor Graff that the properties
at issue in any way violate the City’s zoning ordinances.

46.  Denied as a conclusion of law.

47. Denied as a conclusion of law for the reasons set forth in paragraphs 25, 28 and 35
above.

48.  Denied as a conclusion of law for the reasons set forth in paragraphs 25, 28 and 35
above.

49.  Denied. Defendant Eleanor Graff was using her property for multi-family
dwellings at the time the Plaintiffs moved into the neighborhood. They are estopped from raising
any objection at this point. Additionally, Defendant avers that the continued use of her property
for multi-family dwellings will not cause overcrowding, blight, danger or congestion.

50.  Denied for the reasons set forth in paragraph 49.

51. Neither admitted nor denied as a statement of law to which no response is

required.

52. (sic 52.) Denied as a conclusion of law to which no response is required.



WHEREFORE, Defendant Eleanor G. Graff requests this Honorable Court to enter an

Order dismissing the complaint with prejudice.
NEW MATTER

53.  Paragraphs 1 through 52 of the foregoing complaint are incorporated herein by

reference as those set forth in full.

54. Plaintiffs’ claim is barred by the doctrine of laches. Mrs. Graff’s use of the
property for multi-family dwellings was established at the time Plaintiffs moved into this
neighborhood which was many years ago. The DuBois City Ordinance was adopted in 1989.
Plaintiffs allege that the one structure has been empty for four years. They should not be
permitted to object at this late date and disrupt Defendant’s sale of this property.

55.  Plaintiffs are estopped from raising objection to Mrs. Graff’s use of her property
for multi-family dwellings. This use was established prior to the time any of the Plaintiffs moved
into this neighborhood. If they had no objection then and purchased, they cannot equitably raise
an objection now.

WHEREFORE, Defendant Eleanor G. Graff prays this Honorable Court to enter an Order

dismissing the complaint with prejudice.

COUNTERCLAIM
56.  Paragraphs 1 through 55 of the foregoing complaint and new matter are
incorporated herein by reference as those set forth in full.
57.  As admitted in paragraphs 41 and 42 of the complaint, the Plaintiffs knew that

Defendant Eleanor Graff had entered a legally binding contract to sell the premises and that she



had also engaged the services of Medred Realty as broker, yet the Plaintiffs took no steps to
resolve the issues raised in their complaint until after Mrs. Graff’s Attorney-in-Fact has entered
these legally binding contracts.

58.  As admitted in paragraph 43 of the complaint, the Plaintiffs contacted the City of
DuBois and alleged a zoning violation with the intent and sole objective of disrupting
Defendant’s sale of this real estate.

59. A true and correct copy of Defendant Eleanor Graff’s sales contract for the subject
properties with Dennis P. Kennelly dated February 6, 2002 is attached hereto and incorporated
herein by reference as Defendant Eleanor G. Graff’s Exhibit 1.

60.  The buyer, Dennis P. Kennelly, declined to consummate his purchase of this
property because of this litigation brought by Plaintiffs.

61.  The sale of this real estate was to close on or before April 15, 2002.

62.  This suit is without legal merit, privilege or justification and was filed as a form
of legal blackmail.

63.  Defendant Eleanor Graff has suffered a substantial financial loss as a result of the
Plaintiffs’ intentional interference with her real estate sales contract of the subject properties.

64.  Currently Mrs. Graff expends $10,304.38 a year or $858.70 per month to maintain
this real estate.

64a. An Itemization of the annually expenses follows:

1 Property and casualty insurance to Ohio Casualty Group § 763.00
1 Lawn care and maintenance from 4/30/00 thru 5/1/01 $ 2,777.07
il City of DuBois, Bureau of Water § 392.56
v National Fuel Gas $ 3,968.05
\% GPU for electric service $ 288.41
vi Property & School taxes $ 211527

$10,304.36



The foregoing costs are submitted on a representative basis only. They will be
supplemented with actual expenditures which have occurred since the date of the Plaintiffs
tortuous interference with Defendant Eleanor Graff’s sale contract which occur on or about April
15, 2002.

65.  Defendant Eleanor Graff has been compelled to retain counsel to defend in this
action. She has engaged Peter F. Smith at the rate of $195.00 per hour.

66.  The institution of this action by the Plaintiffs is arbitrary, capricious, vexatious
and mean-spirited.

67. Therefore, Eleanor G. Graff is entitled to collect counsel fees and court costs from
the Plallintiffs pursuant to 42 Pa. C.S.A. 2503.

68. Eleanor Graff’s damages as a result of Plaintiffs’ intentional interference with her

contractual rights are:

a. Proceeds from the sale of this real estate to Kennelly $58,000.00
b. Ongoing costs of maintaining the property
@ 858.70 per month $
c. Court costs $
d. Attorney’s fees to Peter F. Smith $

PRELIMINARY TOTAL $
WHEREFORE, Eleanor G. Graff, prays this Honorable Court to enter an Order to
recover her monetary damages in the amount of $58,000.00 together with ongoing costs of
maintaining the real estate, counsel fees, interest from the final date for closing of April 15, 2002

at the statutory rate of 6% and costs as specified above.

Respectfully submitted,

Date: (// Z §/ﬁf %Z //T/

Peter F. Smith/Attomey for Eleanor G. Graff
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AFFIDAVIT '
' SS

G. GRAFF, being duly sworn
says that she is duly authorized to make this Affidavit as Attomey-I-
further, that the facts set forth in the foregoing Answer, New Matter

Amnended Puwuant to PARCP. 1028(c)(1) are true and correct to the best of
mlourmation and belief
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Attorney-in-Fact for Eleanor G. Graff
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STANDARD AGREEMENT FOR‘THE SALE OF REAL ESTATE A/S-2K
This fonn rccommendcd and approved for, bu( not rcslncled to use by, the members of lhe Pennsylvama Assocmuon of REALTORS® (PAR).

1

v

! PA LICENSED BROKER _ PA LICENSED BROKER. .
LISTIN ROKER (Company) gﬁg 4‘ .3 oA/ SELLING BROKER (Company) M-
Al)ti-i - -&1 A_/e7&<4 '._‘ . i _
OILYS j

ADDRESS R A § Doy a2~

w oo o

PH 215 — Home. FAX PH 14 375 cS’%YFAx 3’1/ =145
DESIGNATED AGENT FOR SELLER (if applicable) DESIGNATED AGENT FOR BUYER (if applicable)

1. This Agreement, aaeda . Fob-. L, 2002 "Lisbetween 1
SELLER(S): GRAEE FSTATE : ' 2
¢lo Lindda L. Boram 3
, called “Seller,” and 4
BUYERS): __ DeENNIS P, KENNELLY 'siveres ' 5
RRE 1, oy H0-C y 6
ENoL.D.S VL, Pa IS8 51 -i, called “Buyer.” 7
2. PROPERTY (1-98) Seller hereby agrees to sell and convey to Buyer, who hereby agrees to purchase:..; : 8
ALL THAT CERTAIN lot or piece of ground with buildings and improvements thereon erected, if any, known as: 9
133 C.P\S'l‘ WashimaTaxl Aue.. RRL
: in the ‘ C,\T\A D e)ol.s o ., Nn
County of QLF'H REIE LD in the Commonwealth of Pennsylvama, Zip Code ) 5801 12
Identification (e.g., Tax 1D#; Parcel #; Lot, Block; Deed Bouk, Page, Recording Date) bggd By 439 te) % 10 13
mae + I3 -4 - 3 |1 14
3. TERMS (1-00) ’ ob 15
(A) Purchase Price "P}-F—: 2 | ' u -—7—’:‘7',"—7; 16
' - b -0 < 17
which will be paid to Se 18

(B)
©)
D)
(B)

(F)
(@)
(W
{0
0

(K)

Cash or check at signing this Agreement: $ 1 100, 00 18
Cash or check within _____ days of the exccution of this Agreement: $ &? 20
s 1 ST 0. 80 o
Cash, cashier’s or certified check at time of settlement: $ /
TOTAL § Vé/
Deposits paid on account of purchase price to be held by Listing Broker, unless otherwise stated here: i ) SB, §X> ,2/ 0/?
25
Seller's written approval to be on or before: Fes ) LD OO0 26
Settlement to be made on or before: APR I IS5,3000. 27
Conveyance fromn Seller will be by fee simple deed of special warranty unless otherwise stated here: 28
28
Payment of transfer taxes will be divided equally between Buyer and Seller unless otherwise stated here: 30
31

Attime of scttlement, the following will be adjusted pro-rata on a daily basis between Buyer and Seller, reimbursing where applicable: taxes; 32
rents; interest on martgage assumptions; condominium fees and homeowner association fees, if any; water and/or sewer fees, if any, together 33
with any other lienable municipal service. The charges are to be pro-rated for the period(s) covered: Seller will pay up to and including the 34

date of scttlement; Buyer will pay for all days following settlement, unless otherwise stated here: 35

: <3

4. FIXTURES & PERSONAL PROPERTY (1-00) 37
(A) INCLUDED in this sale and purchise price are all existing items permanently installed in the Property, free of liens, including plumbing;  ay

heating; lighting fixtures (including chandeliers and ceiling fans); water treatment systeins; pool and spa equipment; garage door openers 39
and transmitters; television antennzs; shrubbery, plantings and unpolted trees; any remaining heating and cooking fuels stored on the  4p
Property at the time of settiement; wall to wall carpeting; window covering hardware, shades, blinds; built-in air conditioners; built-in appli- 41

ances; and the range/oven unless otherwise stated. Also includcd:_.D_Ls_hmsshf__C, W Dow) Fans 42

43

(B) LEASED items (items not owned by Seller): 44

45

(C) EXCLUDED fixtures and items: 46

47

5. SPECIAL CLAUSES (1-00) 48

(A)/ﬂ Buyer and Seller have reccived the Consumer Notice as adopted by the State Real Estate Commission at 49 Pa. Code §35.336. 49

(B) )E' Buyer and Seller have reccived a statement of their respective estimated closing costs before signing this Agreement. 50

© Buyer has received the Sclier’s Property Disclosure Statement before signing this Agreement, if required by law. (See Notice, Information 54

Regarding the Seller’s Property Disclosure Act.) 52

(D) O Buyer has received the Deposit Mcney Notice (for cooperative sales when Listing Broker is holding deposit money) before signing this 53

Agreement. 54

(E) The following are part of this Agreement if checked: 55

[0 Sale & Settlement of Other Property 3 Settlement of Other Property Contingency Addendum (PAR Form 133)  5g

Contingency Addendum (PAR Form 130) [ Tenant-Occupied Property Addendum (PAR Form TOP) 57

[0 Sale & Settlement of Other Property Contingency a 58

with Right to Continue Marketing Addendum O 59

(PAR Form 131) ] 60

. . . . 61

F- ConTingenwT on Buyer 08TawiNNGe Fioamcioe. 62

G - CowvtingernT oN ApprRAISAL BOeide EQualL o GREATER. Thaw OFFER 6

64

DK :

Buyer Initials: _)  A/S-2K Page 1of 8 Seuer'lnitim_s%’(i'_é~oﬁﬁL

Pennsylvania Association of COPYRIGHT PENNSYLVANIA ASSOCIATION OF REALTORS® 1998
REALTORS® 1/00

P tO®  The Volce fur Real Extate® iy Panasyivanta
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Buyer Initials: PA AlS-2K Page 2 of 8

6.

MORTGAGE CONTINGENCY (1-00) o
0 WAIVED. This salc is NOT conungem on mortgage financing.
ELECTED

(A) ,This sale js contingent upon Buyer obl‘unlng morigage hndng_lg as Iollowq
1. Amount of mortgage loan $_-

4 / 032 LB 2o

i
I

— §
Minimum Term years

2.

3. Typeofmortgage  COMVENDTIAON AL

4. nerestrate _G2? /Y %; however, Buyer agrees to accept the interest rate as may be committed by the mortgage lender, not to
exceed a maximum interest rate of Jo. A

5. Discount points, loan origination, loan placement and other fees charged by the lender as a percentage of the mortgage loan (excluding
any mortgage insurance premiums or VA funding fee) not to exceed % of the mortgage loan.

The interest rate and fees provisions required by Buyer are satisfied if a morigage lender makes available to Buyer the right to guarantee an

interest rate at or below the Maximum [nterest Rate specified herein with the percentage fees at or below the amount specified herein. Buyer

gives Seller the right; at Seller’s sole option. and as permitied by the lending institution and applicable laws, to contribute financially, without
promise of reimbursement, 10 the Buyer and/or lender 10 make the above terns available to Buyer.

(B)  Within 10 days of the exccution of this Agreement, Buyer will make a completed, wrilten montgage application to a responsible mortgage lend-
ing institution. The Sclling Broker, if any, otherwise the Listing Broker, is authorized to communicate with the lender for the purposes
of assisting in the mortgage loan process.

(C) 1. Upon receipt of a mortgage commitment, Buyer and/or Selling Broker will promptly deliver a copy of the commitment to Listing Broker,

if any, otherwise to Seller.

2. Mortgage commitment date Magrch Q5 A OOA . If a written commitment is not received by
Listing Broker, if any, utherwise by Seller, by the above date, Buyer and Seller agree to extend the commitment date until Seller ter-
minates this Agreement in writing, :

3. Seller has the option lo terminate this Agreement in writing, on or after the mortgage commitiment date, if the mortgage commitment:

a. s not valid until the date of settlement, OR
b. Is conditioned upon the sale and settlement of any other property, OR
c.  Contains any other condition not specified in this Agreement.

4. Inihe event Seller does not terminate this Agreement as provided above, Buyer has the option to terminate this Agreement in writing if

Llhe mortgage conunitinent:

a.  Is not obtained by or valid until the date of settlement, OR

b. Is conditioned upon the sale and settlement of any other property which do not occur by the date of setifement, OR
¢ Contains any other condition not specified in this Agreement which Buyer is unable to satisfy by the date of settlement.

"5, Il this Agreement is terminated as specified in paragraphs 6 (C) (2), (3) or (4), all deposit monies paid on account of purchase price will
be returned to Buyer. Buyer will be responsible for any premiums for mechanics lien insurance and/or title search, or fee for cancellation
of same, if any; AND/OR any premiums for flood insurance and/for fire insurance with extended coverage, insurance binder charges or
cancellation fee, if any; AND/OR any appraisal fees and charges paid in advanice 1o mortgage lender.

(D) 11 the mortgage lender requires repairs 1o the Praperty, Buyer will, upon receipt, deliver a copy of the mortgage lender’s requirements to Listing
Broker, if any, otherwise (o Seller. Seller will, within 5 days of receipt of the lender’s requirements, notify Buyer whether Seller will make the
required repairs at Seller’s expense. .

1. If Seller chooses 1o make repairs, Buyer will accept the Property and agree to the RELEASE set forth in paragraph 25 of this Agreement.

2. II Seller chooses not to make the required repairs, Buyer will, within 5 days, notify Seller in writing of Buyer’s choice to terminate this
Agreement OR make the required repairs at Buyer’s expense and with Seller’s penmission, which will not be unreasonably withheld. 1f
Seller denies Buyer permission to make the required repairs, Buyer may, within 5 days of Seller's denial, terminate this Agreement. If
Buyer terminates this Agreement, all deposit monies paid on account of purchase price will be returned promptly to Buyer and this
Agreement will be VOID,

(E) Seller Assist

NOT APPLICABLE

[0 APPLICABLE. Seller will pay: .

O $ ,» maximum, toward Buyer’s costs as permitted by the mortgage lender.

O

FIIA/VA, IF APPLICABLE

(F) Tuis expressly agreed that notwithgtanding any other provisions of this contract, Buyer will not be obligated to complete the purchase of the
Property described herein or to incuxgny penalty by forfeiture of eamnest moncey deposits or otherwise unless Buyer has been given, in accor-
dance with HUD/IFHA or VA requirem u\s‘ a written statement by the Federal Housmg}:en(msqloner Veterans Administration, or a Direct
Endorsement Lender sctting forth the appraiged value of the Property of not Iess thari’$ (the dollar amount to be
mserted is the sales price as stated in this Atllsn%uun) Buyer will have the pnvnlege and option of proceeding with consummation of the con-
tract without regard 10 the amount of the .lppl‘mc\d‘ @luation. The .nppuusc(l valuation is arrived at to determine the maximum morigage the
Department of Housing and Urban Development will i \l(, HUD does not warrant the value nor the condition of the Property. Buyer should
satisfy himselffherscll that the price and condition of the Prgyicrty are acceptable.

Warning:  Section 1010 of Tle 18,1.5.C., l)cp:u'lmun'f)l' Hoysing and Urban Development provides, “Whoever for the purpose of . . . influ-
encing in any way the action of such (lc..p.nlnn,m “inukes, p.m\eh uiters or publishes any statement knowing the same to be false . . . shall be
fined not more than $5,000 or imprisoncd nol wiore than 1wo years, «\bolh

(G) U.S. Department of Housing and Ur ').jll l)uclnpmcnl (HUD) NOTICE TO PURCHASERS:

Buyer's Acknowledgement /,/ \
)& Buyer has received the HUDR Notice “For Your Protection: Get a Hom \ll\lspcuion" (see Notices and Information on Property Condition
Inspections). Buyer undefstands the importance of getting an independenthome inspection and has thought about this before signing this

Agreement.
Buyer’s Initials p/< Date pZ/C /J,Z

(H) Certification  We the undersigned, Seller(sy and Buyer(s) party to this transaction each centify that the terms of this contract for pulch.\se are
true to the best of our knowledge and belicf, and that any other agreement entered into by any of these parties in connection with this transac-
tion is attached to this Agreement.

INSPECTIONS (1-98)

(A) Scller iereby agrees (o pemit inspections by authorized appraisers, reputable certifiers, insurer’s representatives, surveyors, municipal officials
and/or Buyer as may be required by (he lending institutions, if any, or insuring agencies. Seller further agrees to permit 2 'my other inspections
required by or provided for in the terms of this Agreement.

(B) Buyer reserves the right to make a pre-settlement walk-through inspection of the Property. Buyer's right to make this inspection is not waived
by any other provision of this Agreement.

(C) Seller will have heating and all wiilities (including fuel(s)) on for the inspections.

Seller lniliulq%’“

2 )02

¥

67
68
69
70

Zy

72
73
74

44

45

96

97

8

99
1o
161
102
103
104
105
106
107
108
109
110
m
112
13
114
115
116
17
118
119
120
11
122
123
124
125
126
127
128
129
130
13
132
133
134

135 -

136
137
138
133
140
14
142
143
144
145
146
147
148
149
150
151
192

153



Ls

151
158
156
157
158
154
160
161
152

152

155
156
157
168
169
170
171
172
173
174
175
176
17
178
179
- 180
181
182
183
184
185
186
107
88
.80
100
191
192
103
199
195
195
197
198
189
200
201
202
202
204
205
206
207
208
2n
210
21
9
213
214

215

TTME

A7
218
214
220
221
222
223
224
224
226
227
228
229
pci]
3
232
K]
3
'?..'J‘S
235
37
38
239
249
KO

Buyer Initials: __

WAIVED. Buyer understands that Buyer has the option to request inspections of the Property (sec Property Inspection and Environmental
Notices). BUYER WALVES THIS OPTION and agrees to the RELEASE set forth in paragraph 25 of this Agreement.
0 ELECLED ' , R
(A) Within days of the execution of this Agreement, Buyer, al Buyer’s expense, may choose (o have inspections and/or certifications com-
pleted by licensed or otherwise qualified professionals (see Property Inspection and Environmental Notices). This contingency does not apply
to the following existing conditions and/or ilems: : . N
(B) Other provisions of this Agreement may provide for inspections and/or certifications that are not waived or altered by Buyer’s election here.
(C) 1f Buyer is not satisfied with the condition of the Property as stated in any written report, Buyer will, within the time given for completing
inspections: ' .
O Option 1
L. Accept the Property with the information stated in the repori(s) and agree to the RELEASE set forth in paragraph 25 of this Agreement,
OR :
2. Terminate the Agreement in writing by rotice to Listing Broker, if any, otherwise to Seller, within the time given for inspection, in which
case all deposit monies paid on account of purchase price will be retumed promptly to Buyer and this Agreement will be VOID.
O Option2
1. Accept the Property with thie information stated in the report(s) and agree to the RELEASE set forth in paragraph 25 of this Agreement,
UNLLSS the total cost 1o correct the conditions contained in the repon(s) is more than $ .
2. If the total cost to correct the conditions contained in the repori(s) EXCEEDS the amount specified in-paragraph 8(C) (Option 2) 1,
Buyer will deliver the report(s) to Listing Broker, if any, otherwisc to Seller, within the time given for inspection,

8.)%&)”6!(']‘\' INSPECTION CONTINGENCY (1-00)

a. Seller will, within __: days of receiving the report(s), inform Buyer in writing of Seller’s choice to:
(1) Make repairs before settlement so that the remaining cost 10 repair conditions contained in the report(s) is less than or equal to
the amount specified in puragraph 8 (C) (Option 2) 1.
(2) Credit Buyer at settlement for the difference between the estimated cost of repairing the conditions contained in the report(s)
and the amount specified in paragraph 8 (C) (Option 2) 1. This option must be acceptable o the mortgage lender, if any.
(3) Not make repairs and not credit Buyer at settlement for any defects in conditions contained in the repori(s).
b. I Seller chooses to make repairs or credit Buyer at settlement as specificd in paragraph 8 (C) (Option 2) 2, Buyer will accept the
Property and agree to the RELEASE set forth in paragraph 25 of this Agreement.
¢.  If Seller chooses not to make repairs and not to credit Buyer at settlement, or if Seller fails to choose any option within the time
given, Buyer will, within days:
(1) Accept the Property with the information stated in the report(s) and agree to the RELEASE sel forth in, paragraph 25 of this
Agreement, OR
(2) Terminate the Agreement in writing by notice to Listing Broker, if any, otherwise to Seller, in which case all deposit monies
paid on account of purchase price will be returned promptly to Buyer and this Agreement will be VOID.

9. WOOD INFESTATION CONTINGENCY (1-00)

WAIVED. Buyer understands that Buyer has the option to request that the Property be inspected for wood infestation by a certified Pest Control
Operator. BUYER WAIVES TIIIS OPTION and agrees to the RELEASE set forth in paragraph 25 of this Agreement.

O ELECTED

(A) Within days of the execution of this Agreement, Buyer, at Buyer’s expense, will obtain a written “Wood-Destroying Insect Infestation
Inspection Repont” from a certified Pest Control Operator and will deliver it and all supporting documents and drawings provided by the Pest
Contro! Operator to Listing Broker, if any, otherwise 1o Seller. The report is (o be made satisfactory to and in compliance with applicable laws,
mortgage and lending institutions, and/or Federal Insuring and Guarantecing Agency requirements, if any. The inspection will include all read-
ily visible and accessible areas of all structures on the Property except the following structures, which will not be inspected:

(B) 1 the inspection reveals evidence of active infestation(s), Seller agrees, at Seller’s expense and before settlement, to treat for active infesta-
tion(s), in accordance with applicable laws.

(C) Ifthe inspection reveals damage from active infestation(s) or previous infestation(s), Buyer, at Buyer's expense, has the option to obtain a writ-
ten report by 4 professional contractor, home inspection service, or structural engineer that is limited to structural damage to the Property caused
by wood-destroying organisms and «a proposal 1o repair the damage. Buyer will deliver the structural damage report and corrective proposal to
Listing Broker, if any, otherwise to Seller, within days of delivering the original inspection report.

(DY Within 5 days of receiving the structural damage report and corrective proposal, Scller will advise Buyer whether Seller will repair, at Scller’s
expense and before settlement, any structural damage from aclive or previous infestation(s).

(F) 1F Seller chooses (o repair structural damage revealed by the report, Buyer agrees to accept the Property as repaired and agrees to the RELEASE
set forth in paragraph 25 of this Agreement.

(F) If Seller chooses not to repair structural damage revealed by the report or fails to respond within the time given, Buyer, within 5 days of
receiving Seller's notice, will notify Seller in writing of Buyer’s choice to:

L. Accept the Property with the defects revealed by the inspection, without abatement of price and agree to the RELEASE set forth in para-
graph 25 of this Agrecment, OR

2. Make the repairs before settlement, if required by the mortgage lender, if any, at Buyer's expense and with Seller’s pernission, which will
not be unreasonably withheld, in which case Buyer accepts the Property and agrees to the RELEASE set forth in paragraph 25 of this
Agieement. If Seller denies Buyer permission to make the repairs, Buyer may, within 5 days of Seller's denial, terminate this Agreement.
IF Buyer terminates this Agreement, all deposit monies paid on account of purchase price shall be returned promptly to Buyer and this
Agreement will be VOID, OR

3. Terminate this Agreement, in which case all deposit monies paid on account of purchase price will be returned promptly to Buyer and
this Agreement will be VOID.

10 RESIDENTIAL LEAD-BASED PAINT HAZARD REDUCTION ACT NOTICE REQUIRED FOR PROPERTIES

BUILT BEFORE 1978 (1-00)
OO NOTAPPLICARBLE
APPLICABLL
(A} Seller represents that: (check | OR 2)
O 1. Seller has no knowledge concerming the presence of lead-based paint and/or lead-based paint hazards in or about the Property.
O 2 Seller has knawledge of the presence of lead-based paint and/or lead-based paint huzards in or about the’ Property. (Provide the basis for
determining that lead-based paint and/or hazards exist, the location(s), the condition of the painted surfaces, and other available informa-
tion concerning Seller’s knowledge of the presence of lead-based paint and/or lead-based paint hazards.)

(B) Records/Reports (check | OR 2)

O 1. Seller has no reports or records pertaining to fead-based paint andfor lead-based paint hazards in or about the Property.

O 2 Seller has provided Buyer with all available records and reports pertaining (o lead-based paint and/or lead-based paint hazards in or about
the Property. (List documents)

(€) Buyer’s Acknowledgement

O 1. Buyerhasreeeived the pamphlet Prorect Your Family from Lead in Your Home and has read the Lead Warning Statement contained in this
Agreement (See Environmental Notices).
Buyer’s Initials Date

O 2. Buyer has reviewed Seller's disclosure of known lead-based paint and/or lead-based paint hazards, as identified in paragraph 10(A) and
has received the records and reports pertaining to lead-based paint and/or lead-bused paint hazards identified in paragraph 10(B).

Buyer’s Jnitials Date

AIS-2K Page 3 of 8 Seller Initials: J;Z(%/'
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U2} LS ADSEDSH LN I/ENS LU LIUNG Buyer achnuwledges tin beture Buyer is obligated to buy a residential dwelling built before 1978,
Buyer has a 10 day period (unless Buyer and Seller agree in writing to a different period of time) to conduct a risk assessment or inspection of
the Property for the presence of lead-based paint and/or lead-based paint hazards.

WAIVED. Buyer understands 1i%t Buyer has the vight to conduct a risk assessment or inspection of the Property 10 determine the presence of
* lead-baseld paint and/or lead-based paint hazards. BUYER WAIVES THIS RIGHT and agrees to the RELEASE set forth in parigraph 25 of

this Agreement.
O ELECTED .
1. Buyer, at Buyer’s expense, chooses to obtain a risk assessinent and/or inspection of the Property for lend-based paint andfor lead-based
paint hazards. The risk assessment and/or inspection will be completed within days of the execution of this Agreement (insert

“10” unless Buyer and Seller agree to a different period of time).

2. Within the time set forth above for obtaining the risk assessment and/or inspection of the Property for lead-based paint and/or
lead-based paint hazards, Buyer may deliver to Listing Broker, if any, otherwise to Seller, a written list of the specific hazardous
conditions cited in the report and those corrections requested by Buyer, along with a copy of he risk assessment and/or inspection report.

3. Seller may, within days of receiving the list and report(s), submit a wiitien corrective proposal 10 Buyer. The corrective proposal
will include, but not be limited to, the name of the remediation company and a completion date for corrective measures. Seller will pro-
vide centification from a risk assessor or inspector that corrective measures have been made satisfactorily on or before the completion date.

4. Upon receiving the corrective proposal, Buyer, within S days, will:

a.  Accept the corrective proposal and the Property in writing, and agree to the RELEASE set forth in paragraph 25 of this Agreement,
OR

b, Terminate this Agreement in writing, in which case all deposit monies paid on account of purchase price will be returned promptly
to Buyer and this Agreement will be VOID.

5. Should Seller fail to submit a written corrective proposal within the time set forth in paragraph 10(D)3 of this Agreement, then Buyer,
within 5 days, will:

a.  Accept the Property in writing, and agree to the RELEASE set forth in paragraph 25 of this Agreement, OR
b. lerminate this Agreement in writing, in which case all deposit monies paid on account of purchase price will be returned prompily
to Buyer and this Agreement will be VOID.
(E) Certification By signing this Agreement, Buyer and Seller certify the accuracy of their respective statements, 1o the best of their knowledge.

11. RADON CONTINGENCY (1-00)

(A) Seller represents that: (check appropriate responsc(s))

O 1. Seller has no knowledge concerning the presence or absence of radon.

[0 2. Seller has knowledge that the Property was tested on the dates, by the methods (e.g., charcoal canister, alpha track, elc.), and with the
results of all tests indicated below: !
DATE TYPE OF TEST RESULTS (picocuries/liter ar working levels)

COPIES OF ALL AVAILABLE TEST REPORTS will be delivered 10 Buyer with this Agreement. SELLER DOES NOT WARRANT
EITHER THE METHODS OR RESULTS OF THE TESTS.

0O 3. Seller has knowledge that the Property underwent radon reduction measures on the date(s) and by the method(s) indicated below:
DATE RADON REDUCTION METHOD

WAIVED. Buyer understands that Buyer has tle option to request that the Property be inspected for radon by a certified inspector (see Radon
Notice). BUYER WAIVES THIS OPTION and agrees to the RELEASE set forth in paragraph 25 of this Agreement.
O ELECTED
(B) Buyer, at Buyer’s expense, has the-option to obtain, from a certified inspector, a radon test of the Property and will deliver a copy of the test
repoit to Listing Broker, if any, otherwise to Setler, within days of the execution of this Agreement. (See Radon Notice.)
1. If the test report reveals the presence of radon below 0.02 working levels (4 picocuries/liter), Buyer accepts the Property and agrees to the
RELEASE set forth in paragraph 25 of this Agreement.
2. If the test report reveals the presence of radon at or exceeding 0.02 working levels (4 picocuries/liter), Buyer will, within days
of receipt of the test results:
O Option1
a. Accept the Property in writing and agree 10 the RELEASE set forth in paragraph 25 of this Agreement, OR
b.  Terminate this Agreement in wriling, in which case all deposit monies paid on account of purchase price will be retumed promptly
to Buyer and this Agreement will be VOID, OR
c. Submit a written, corrective proposzl to Listing Broker, if any, otherwise 10 Seller. The corrective proposal will include, but not be
limited (o, the name of the certified mitigation company; provisions for payment, including retests; and completion date for correc-
live measures.
(1) Within 5 days of receiving the corrective proposal, Seller will:
(®)  Agree to the terms of the carrective proposal in writing, in which case Buyer accepts the Property and agrees to the
RELEASE set forth in paragraph 25 of this Agreement, OR
(b) Not agree to the terms of the corrective proposal,
(2) Should Seller not agree to the terms cf the corrective proposal or fail to respond within the time given, Buyer will, within 5
days, clect to:
(1) Accept the Property in writing and agree 10 the RELEASE set forth in paragraph 25 of this Agreement, OR
(b) Terminate this Agreement in writing, in which case all deposit monies paid on account of purchase price will be retumed
promptly to Buyer and this Agreement will be VOID.
O Option2
& Accept the Property in writing and agree to the RELEASE set forth in paragraph 25 of this Agreement, OR
b. Submit a written, corrective proposal 1o Listing Broker, if any, otherwise to Seller. The corrective proposal will include, but not be
limited to, the name of the certifjed mitigation company; provisions for payment, including retests; ang completion date for correc-
tive measures. Scller will pay a maximum of $ toward the total cost of remediation and retests, which will be
completed by settfement.
(1) Il the total cost of remediation and retests EXCEEDS the wunount specified in paragraph 11(B) (Option 2) b, Seller will, within
5 duys of receipt of the cost of remediation, notify Buyer in writing of Scller’s choice to:
(a)  Pay for the total cost of remediation and retests, in which case Buyer accepts the Propeity and agrees to the RELEASE set
forth in paragraph 25 of*this Agreement, OR
(b) Not pay for the total cost of remediation and retests.
(2) I Seller chooses not to pay for the total cost of remediation and retests, or if Seller fails to choose either option within the
time given, Buyer will, within 5 days, notify Seller in writing of Buyer's choice to:
(2) Pay the difference between Seller’s contribution to remediation and retests and the actual cost thereof, in which case
Buyer accepls the Property and agrees to the RELEASE set forth in paragraph 25 of this Agreement, OR
(b) - Terminate this Agreemen, in which case all deposit monies paid on account of purchase price will be returned promptly
to Buyer and this Agreement will be VOID,

/
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20.

21,

" (8) Seller knows ol no other potential notices (including violations) and assessments except as follows:

(C) Inthe event any notices (including violations) and assessments are received after execution of this Agreement and before setilement, Seller will
. notify Byyer in writing, within 5 days of receiving the notice or assessment, that Seller will: ) R
1. Comply with notices and assessments at Seller’s expense, in which case Buyer accepts (he Property and agrees 0 the RELEASE set forth
in paragraph 25 of this Agreement, OR '
2. NOT comply with notices and assessments at Seller's expense, in which cuse Buyer will notify Seller within 5 days in writing that Buyer
will:
a.  Comply with notices and assessments at Buyer’s expense and agree 1o the RELEASE sel forth in paragraph 25 of this Agreement, OR
b.  Terminate this Agreement, in which case all deposit monies paid on account of purchase price will be returned promptly to Buyer
and this Agreement will be VOID,
If Buyer fails to notify Seller within the time given, Buyer accepts the Property and agrees to the RELEASE set forth in para-
graph 25 of this Agreement,

(D) Buyer is advised that access 10 a public road may require issuance of a highway occupancy permit from the Department of Transportation.

(E) H required by law, within days of the execution of this Agreement, Scller will order for delivery to Selling Broker, if any, otherwise
o Buyer, on or before settlement,

1. Acertification from the appropriate municipal department or departments disclosing notice of any uncorrected violation of zoning, hous-
ing, building, safety or fire ordinances, AND/OR

2. Acertificale permitting occupancy of the Praperty. In the event repairs/improvements are required for the issuance of the certificate, Seller
will, within 5 days of Seller’s receipt of the requirements, notify Buyer of the requirements and whether Seller will make the required
repairs/improvements at Seller’s expense.

If Seller chooses not to make the required repairs/improvements, Buyer will, within 5 days, notify Seller in writing of Buyer’s choice to termi-

nate this Agreement OR make the repairs/improvements at Buyer’s expense and with Seller’s permission, which will not be unreasonably with-

held. If Seller denies Buyer permission to make the required repairs, Buyer may, within 5 days of Seller’s denial, terminate this Agreement. If

Buyer terminates this Agreement, all deposit monies paid on account of purchase price will be returned promptly to Buyer and this Agreement

will be VOID.

TITLE, SURVEYS & COSTS (1-00) _

(A) The Property is to be conveyed free and clear of all liens, encumbrances, and easements, EXCEPTING HOWEVER the following: existing
deed restriclions, historic preservation restrictions or ordinances, building restrictions, ordinances, easements of roads, easements visible upon
the ground, easements of record, privileges or rights of public service companies, if any; otherwise the title 1o the above described real estate
will be good and marketable and such as will be insured by a reputable Title Insurance Company at the regular rates. ,

(B) In the event Seller is unable to give a good and marketable title and such as will be insured by a repwable Title Company at the regular rates,
as specified in paragraph 15(A), Buyer will have the option of taking such tile as Seller can give without changing the price or of being repaid
all monies paid by Buyer to Seller on account of purchase price and Seller will reimburse Buyer for any costs incurred by Buyer for those items
specified in paragraph 15(C) and in paragraph 15(D) items (1), (2), (3); and in the latier event there will be no further liability or obligation on
either of the parties hereto and this Agrezment will become VOID.

(C} Any survey or surveys which may be required by the Title Insurance Company or the abstracting attormey, for the preparation of an adequate
legal description of the Property (or the correction thereof), will be secured and paid for by Seller. However, any survey or surveys desired by
Buyer or required by the mortgage lender will be secured and paid for by Buyer.

(D) Buyer will pay for the following: (1) The premium for mechanics lien insurance andfor title search, or fee for cancellation of same, if any;
(2) The premiums for flood insurance and/or fire insurance with extended coverage, insurance binder charges or cancellation fee, if any;
(3) Appraisal fees and charges paid in advance to mortgage lender, il any; (4) Buyer’s customary settlement costs and accruals.

ZONING CLASSIFICATION (1-00)

Failure of this Agreement 10 contain the zoning classification (except in cases where the property (and each parcel thereof, if subdividable} is zoned

solely or primarily to permit single-family dwellings) will vender this Agreement voidable at the option of the Buyer, and, if voided, any deposits

tendered by the Buyer will be returned 1o the Buyer withoul any requirement for court action.

Zoning Classification: Le< e TIial

O ELECTED. Within days of the execution of this Agreement, Buyer will verify that the existing use of the Property as

is permitied. In the event the use is not permitted, Buyer will, within the time
given for verification, notify Listing Broker, if any, otherwise Seller, in writing that the existing use of the Property is not permitted and this
Agreement will be VOID, in which case all deposit monies paid on account of purchase price will be returned promptly to Buyer. Buyer’s

failure (o respond within the time given will constitute a WAIVER of this contingency and all other terms of this Agreement remain in
full force and elfect.

COAL NOTICE

[0 NOTAPPLICABLE

B APPLICABLE

THIS DOCUMENT MAY NOT SELL, CONVEY, TRANSFER, INCLUDE OR INSURE THE TITLE TO THE COAL AND RIGHTS OF SUPPORT UNDERNEATH THE SURFACE LAND

DESCRIBED OR REFERRED TO HEREIN, AND THE OWNER OR OWNERS OF SUCH COAL MAY 11AVE THE COMPLETE LEGAL RIGHT TO REMOVE ALL SUCH COAL AND

IN THAT CONNECTION, DAMAGE MAY RESULT TO THE SURFACE OF THE LAND AND ANY HOUSE, BUILDING OR OTHER STRUCTURE ON OR IN SUCH LAND. (This

nolice is set forth in the manner provided in Section 1 of the Act of July 17, 1957, PL. 984.) “Buyer acknowledges that he may not be obtaining the

right ol protection against subsidence resulting [rom coal mining operations, and that the property described herein may be protected from damage
due to mine subsidence hy a private contract with the owners of the economic interests in the coal. This acknowledgement is made for the purpose

ol complying with the provisions of Section 14 of the Bituminous Mine Subsidence and the Land Conservation Act of April 27, 1966.” Buyer agrees

to sign the deed from Scller which deed will contain the aforesaid provision.

POSSESSION (1-98)

(A) Possession is 10 be delivered by deed, keys and:

1. Physical possession to a vacant building (if any) broom-clean, fice of debris at day and time of settlement, AND/OR

2. Assignment of existing fease(s), together with any security deposits and interest, at time of settlement, il Property is tenant-occupied at the
execution ol this Agreement or unless otherwise specified herein. Buyer will acknowledge existing lease(s) by initialing said lease(s) at
time of signing of this Agreement, il Property is tenamt-occupied,

(B) Seller will not enter into any new leases, wrilten extension of existing leases, if any, or additional leases for the Property without expressed
wrilten consent of Buyer,

RECORDING (3-85) This Agreement will not be recorded in the Office for the Recording of Deeds or in any other office or place of public record

and if Buyer causes or permits this Agreement 10 be recorded, Seller may elect to treat such act as a breach of this Agreement.

ASSIGNMENT (3-85) This Agreement will be binding upon the parties, their respective heirs, personal representatives, guardians and successors,

and 1o the extent assignable, on the assigns of the parties hereto, it being expressly understood, however, that Buyer will not transfer or assign this

Agreement without the written consent of Seller.

DEPOSIT & RECOVERY FUND (1-00)

(A} Deposits paid by Buyer within 30 days of settlement will be by cash, cashier’s or certified check. Deposits, regardless of the form of payment
and the person designated as payee, will he paid to Broker or panty identified in paragraph 3(F), who will retain them in an escrow account until
consunmmalion or termination of this Agreement in conforinity with all applicable laws an regulations. Any uncashed check tendered as deposit
may be held pending the acceptance of this olfer.

(B) In the event of a dispute over entitlement to depasit monies, a broker holding the deposit is required by the Rules and Regulations of the State
Real Estate Commission (49 Pa. Code §35.327) to retain the monies in escrow until the dispute is resolved. In the event of litigation for the
relurn of deposil monies, a broker will distribute the monies as divected by a final order of court or the written Agreement of the parties. Buyer
and Seller agree that, in the event any broker or affiliated licensee is joined in litigation for the return of deposit monies, (he attorneys’ fees and
costs of the brokergs) and licensee(s) will be paid by the party joining them.
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() A Real Estiie Recovery 1fund exists to reimburse any persons who have obtained a final civil judgment against a Pennsylvania real estate
licensee owing to fraud, misrepresentation, or deceit in a real estate fransaction and who have been unable to collect the Jjudgment after exhaust-
ing all legal and equitable remedies. For complete details about the Fund, call (717) 783-3658, or (800) 822-2113 (within Pennsylvaniz) and

, (717) 783-4854 (oulside Pennsylvania). ‘

N

22, CO?)JDOM]N]UM/PLANNED COMMUNITY (HOMEOWNER ASSOCIATION) RESALE NOTICE (1-00)

24,

NOT APPLICABLE

O APPLICABLE: CONDOMINIUM
Buyer acknowledges that the Property is a unit of a condominium that is primarily run by a unit owners’ association. §3407 of the Uniform
Condominium Act of Pennsylvania requires Seller to {urnish Buyer with a Certificate of Resale and copies of the condominium declaration
(other than plats and plans), the byluws, and the rules and regulations of the association.

O APPLICABLE: PLANNED COMMUNITY (HOMEQWNER ASSOCIATION) .

Buyer acknowledges that the Property is part of a planned community as defined by the Uniform Planned Community Act. (See Definition of
Planned Community Notice for the definition contained in the Act). §5407(u) of the Act requires Seller to furnish Buyer with a copy of the
Declaration (other than plats and plans), the bylaws, the rules and regulations of the association, and a Certificate containing the provisions set
forth in §5407(a) of the Act.

(A) Within days of the execution of this Agreement, Seller will submit a request to the association for a Certificate of Resale and the doc-
uments necessary to enable Seller to comply with the Act. The Act provides that the association is required to provide these documents within
10 days of Seller’s request.

(B) Under the Act, Seller is not liable to Buyer for the failure or delay of the association 1o provide the Centificate in a timely manner, nor is Seller
liable to Buyer for any erroneous information provided by the association and included in the Certificate. .

(C) Buyer may declare this Agreement VOID at any time before Buyer’s receipt of the association documenis and for § days thereafter, OR until
scitlement, whichever occurs first. Buyer's notice declaring this Agreement void must be in writing; thereafter all deposit monies will be
returned to Buyer. :

(D) In the event the association has the right to buy the Property (right of first refusal), and the association exercises that right, Seller will reimburse
Buyer for all monies paid by Buyer on account of purchase price and for any costs incurred by Buyer for: (1) The premium for mechanics lien
insurance andfor title search, or fee for cancellation of same, if any; (2) The premiums for flood insurance and/or fire insurance with extend-
ed coverage, insurance binder charges or cancellation fee, if any; (3) Appraisal fees and charges paid in advance 10 morigage lender, if any;
(4) Buyer’s customary settlement costs and accruals.

MAINTENANCE & RISK OF LOSS (1-00)

(A) Seller will maintain the Property, grounds, fixtures, and any personal property specifically scheduled herein in its present condition, normal
wear and tear excepted. R . ,

(B) In the event any system or.appliance included in the sale of the Property fails and Seller does not repair or replace the item, Seller will promptly
notify Buyer in writing of Seller’sichoice to: . :

I. " Repair or replace the failed. system or appliance before settlement or credit Buyer at settiement for the fair market value of the failed Sys-

tem or appliance (this option mus: be acceptable to the mortgage lender, if any). In each case, Buyer accepts the Property and agrees (o

the RELEASE set forth in paragraph 25 of this Agreement, OR

Make no repairs or replacements, and not credit Buyer at setttement for the fair market value of the failed system or appliance, in which

case Buyer will notify Seller in writing within S days or before setlement, whichever is sooner, that Buyer will:

4. Accept the Property and agree to the RELEASE set forth in paragraph 25 of this Agreement, OR

b.  Terminate this Agreement, in which case all deposit monies paid on account of purchase price will be returned promptly to Buyer
and this Agreement will be VOID.

(C) Seller will bear risk of loss from fire or other casualties until time of settlement. In the event of damage by fire or other casuallies to any prop-
erty included in this sale that is not repaired or replaced prior to settlement, Buyer will have the option of rescinding this Agreement and
promptly receiving all monies paid on account of purchase price or of accepting the Property in its then condition together with the proceeds
of any insurance recovery obtainable by Seller. Buyer is hereby notified that Buyer may insure Buyer's equitable interest in this Property as of
the time of execution of this Agreement.

WAIVER OF CONTINGENCIES (1-00)

In the event this Agreement is contingent on Buyer’s right to inspect and/or repair the Property, Buyer’s failure to exercise any of Buyer’s options

within the time limits specified in the contingency provision(s) will constitute a WAIVER of that contingency and Buyer accepts the Property

and agrees to the RELEASE set forth in paragraph 25 of this Agreement.

RELEASE (1-00) Buyer hereby releases, quit claims and forever discharges SELLER, ALL BROKERS, their LICENSEES, EMPLOY-

EES, and any OFFICER or PARTNER of any one of them and any other PERSON, FIRM, or CORPORATION who may be liable by or

through them, from any and all claims, losses or demands, including, but not limited to, personal injuries and property damage and all of

the consequences thereof, whethar aow known or not, which may arise Irem the presence of termifes or other wood-boring insects, radon,
lead-hased paint hazavds, environmental hazards, any defeets in the individuat on-lot sewage disposal system or deficiencies in the on-site
water service system, or any defects or conditions on the Property. This release will survive settlement.

REPRESENTATIONS (1-00)

(A) Buyer understands that any representations, claims, advertising, promotional activities, brochures or plans of any kind made by Seller, Brokers,
their licensees, employees, officers, or partners are not a part of this Agreement unless expressly incorporated or stated in this Agreement.

(B) . 1t is understood that Buyer has inspected the Property before signing this Agreement (including fixtures and any personal property
specifically scheduled herein), or has waived the right to do so, and has agreed to purchase it in its present condition unless otherwise
stated in this Agreement. Buyer acknowledges that Brokers, their licensees, employees, officers or partners have not made an indepen-
dent examination or determination of the structural soundness of the Praperty, the age or condition of the components, environmental
conditions, the permitted uses, or of conditions existing in the locale where the Property is situated; nor have they made a mechanical
inspection of any of the systems contained therein,

(C) Itis further understood that this Agreement contains the whole agreement between Seller and Buyer and there are no other terms, obligations,
covenants, representations, statements or conditions, oral or otherwise of any kind whatsoever concerning this sale. Furthermore, this
Agreement will not be altered, amended, changed, or modified except in writing executed by the parties.

(D} The headings, captions, and line numbers in this Agreement are meant only to make it easier to find the paragraphs.

[~

27. TIME OF THE ESSENCE-DEFAULT (1-00)

Buyer Initials: AIS-2K Page 7 of 8
7/

The said time for settlement and all other times referred to for the performance of any of the obligations of this Agreement are hereby agreed to be

of the essence of this Agreement. For the purposes of this Agreement, number of days will be counted from the date of execution, by excluding the

day this Agreement was executed and inciuding the last day of the time period. Should Buyer:

(A) Tail to make any additional payments as spesified in paragraph 3; OR

(B) Furnish false or incomplete information 10 Seller, Listing Broker, Selling Broker, or the mortgage lender, if any, concerning Buyer’s legal or
financial status, or fail 10 cooperate in the processing of the mortgage loan application, which acts would result in the failure to obtain the
approval of a mortgage loan commitment; OR

(C) Violate or fail to fulfill and perform any other terms or conditions of this Agreement;
then in such case, Seller has the option of retaining all sums paid by Buyer, including the deposit monies, 1) on account of purchase price, or
2) as monies to be applied to Seller's damages, or 3) as liquidited damages {or such breach, as Seller may elect, unless otherwise checked

~ below.

O  Seller is limited to retaining sums paid by Buyer, including deposit monies, as liquidated damages.
If Seller elects 1o retain all sums paid by Buyer, including deposit monies, as liquidated damages, Buyer and Seller will be released from fur-
ther liability or obligation and this Agreement will be VOID,
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28." BROKERS (1-00) ‘Ihe Business Relationships between the Broker(s) and Seller and Buyer are as follows, UNLESS a different relationship is

SELLER'S COPY

594 594
58 7 checked below. 505
596 (A) The Listing Broker is Agent for Seller:, 596
597 * (B), The Selling Broker is Agent for Buyer. : . 597
598 (C) When the Listing Broker and Selling Broker are the same, the Broker is a Dual Agent. Dual Agency applies to all licensees, UNLESS there is 598
599 a Designated Agent(s) for S¢ller and a Designated Agent(s) for Buyer. If the same Licensee is designated for Seller and Buyer, the Licensee is 599
0 a Dual Agent. 600
. A Business Relationship exists that is different from above, as follows: 601
602 [0 The Selling Broker is the Agent/Subagent for Seller. 602
. 603 O The Selling Broker is a Transaction Licensee. 603
504 00 The Listing Broker is a Transaction Licensee. 604
605 (D) Broker(s) may perform servicas 1o assist unrepresentéd parties in complying with the terms of this Agreement. 605
606 29. MEDIATION (7-96) i : 606
607 %\JOT AVAILABLE 607
608 O WAIVED. Buyer and Seller understand that they may choose to mediate at a later date, should a (Iispule‘arise. but that there will be no obli- 608
609 gation on the part of any party to do so. - ’ ' : 609
610 O ELECTED 610
611 (A) Buyer and Seller will try to resolve any dispute or claim that may arise from this Agreement through mediation, in accordance with the Rules 611
612: and Procedures of the Home Sellers/Home Buyers Dispute Resolution System. Any agreement reached through a mediation conference and 612
613 signed by the parties will be bit:ding. ) 613
614 (B) Buyer and Seller acknowledge that-they have received, read, and understand the Rules and Procedures of the Home Sellers/Home Buyers 614
615 Dispute Resolution System. (See Mediation Notice.) 615
616 (C) This agreement to mediate disputes arising from this Agreement will survive settlement. 616
617 ’ ' 617
618 “Buyer and Seller acknowledge that they-have read and understand the notices and explanatory information set forth in this Agreement. - 618
619 ’ 6§18
620 Buyer acknowledges receiving a copy of this Agreement at the time of signing. 620
621 621
522 NOTICE TO PARTIES: WHEN SIGNED, THIS AGREEMENT IS A BINDING CONTRACT. Return by facsimile transmission (FAX) of this 622
23 Agreement, and all addenda, bearing-the signatures of all parties, constitutes acceptance of this Agreement. Parties to this transaction are advised 623
624 to consult an attorney before signing'if they desire legal advice. ’ , 624
625 N = M 625
626 wnws%@ & . /D Lﬁ}'{m BUYER DATE ' 626
627 Buyer Name (print) __ D @ VN (S Lol ue ity . Ss# L 627
- ~g Mailing Address _ 400y oty gC ~ "~ Z /% grcoldy 4000, & ‘ 626
) Phone #s (S22 7 ¥ 7@ 7 FAX # VA - E-Mail 629
630 : 630
631 WITNESS BUYER i DATE 631
632  Buyer Name (print) SS# 632
633 Mailing Address 633
634 Phone #s FAX # E-Mail 634
635 635
636 WITNESS BUYER DATE 636
. 637 Buyer Name (print) SS# 637
638 Mailing Address 638
639 Phone #s FAX # E-Mail 639
640 ) N 640
641  Seller hereby approves the above contract this (date) (./«ZJ/)’LAZ({/ M O2 - )6 — 2. 641
642 ..and in consideration of the services rendered in procuring the Buyer, Seller agrees to pay the named Listing Broker a fee of rZO/O = 642
643 of/from the herein specified sale price. In the event Buyer defaults hereunder, any monies paid on account will be divided <297 . 643
844 Seller, < 7o - , Listing Broker, but in.no‘event will the sum paid to the Listing Broker be in excess of the above specified Broker’s fee. 644
645 ) . 645
as WiTnEss___ () (50'%/;74// , SELLER ~ B Mw) DATE_O l/é/0 255
647 Seller Name (print) L//VDA‘, " Yoy A' /'V/ 0 Ss#_207- 35— 2 G50
648 Mailing Address 10 ),\/, {;J’_,\'AVZD ool /O/nf < ., LO 7LCt Ve H‘L TN 17/ 7C70 g. 648
w0 Phonets Jlp 5= 4T = 95S T ’ 4 E-Mail . 649
650 650
651 * WITNESS SELLER DATE 651
652 Seller Name (print) SS# 652
653 Mailing Address 653
654 Phone #s* ) : FAX # E-Mail 654
655 i 655
"6 WITNESS SELLER DATE 656
! Seller Name (print) - SS# : 657
658 Mailing Address i - 658
659 Phone #s FAX # E-Mail 659
660 660
661 Brokers’/Licensees’ Certifications (check all that zre applicable): ’ 661
662 O Regarding Lead-Based Paint Hazards Disclosure: Required if Property was built before 1978: The uhdefsigned Licensees involved in 662
663 this transaction, on behalf of themselves and their brokers, certify that their statements are true to thé best of thicir knowledge and belief. 663
664 Acknowledgement: The Licensees involved in this transaction have informed Seller of Seller’s obligations under The Residential Lead Paint 664
665 Hazard Reduction Act, 42 U.S.C. 4852(d), and are aware of their responsibility to ensure compliance. 665
666 666
667 O Regarding FHA Mortgages: The undersigned Licensees involved in this transaction, on behalf of themsetves and their brokers, certify that 667
658 the terms of this contract for purchase are true to the best of their knowledge and belief, and that any other agreement entered into by any of 668
669 these parties in connection with this transaction is attached to this Agreement. 669
670 670
67 O Regarding Mediation: The undersigned  [J Listing Broker [ Selling Broker  agree to submit to mediation in accordance with para- 61
(672 graph 29 of this Agreement. 672
673 673
LISTING BROKER (Company Name) 674
L ACCEPTED BY DATE 675
676 _ @ 676
677  SELLING BRO (Compfny Name) M&j\ . ) -Q_A\/é_xi R , - 677
078 ACCEPTED B% o S @ \Questr > @ﬁa Akl 678
67 o Q 679
690 A/S? age 8 of 8 600
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
TIMOTHY J. FITZWATER, : No. 02-760-CD
LISA A. FITZWATER, JAY FAUST,

SALLY FAUST, LAWRENCE M. WAY, Type of Case: Equity
AMY L. WAY, DANIEL LEE, :
EVA LEE, ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,
and CATHERINE E. FARR,
Plaintiffs

VS,

CITY OF DUBOIS and
ELEANOR G. GRAFF, her successors
and/or assigns and all other persons
claiming any interest in the described
property,
Defendants
CERTIFICATE OF SERVICE
I, Peter F. Smith, attorney for Defendant Eleanor G. Graff, certify that I sent a true and
correct copy of the ANSWER, NEW MATTER and COUNTERCLAIM AMENDED
PURSUANT to PA.R.C.P. 1028(c)(1) by U.S. First Class Mail, Postage Prepaid on April 28, 2003

to the following:

Toni M. Cherry, Esquire Timothy J. Fitzwater Jay Faust
CHERRY & CHERRY Lisa A. Fitzwater Sally Faust
One North Franklin Street 146 East Long Ave. 14 S. Church Street
DuBois, PA 15801 DuBois, PA 15801 DuBois, PA 15801
Daniel Lee Alfred William Wilson Robert Curley
Eva Lee Sharon Elizabeth Wilson " 155 Schonwalder Rd.
206 East Washington Ave. 129 East Washington Ave. d, PA 16830
DuBois, PA 15801 DuBois, PA 15801 F ‘ L

APR 2 9 2003

Niliam A. Shaw
i Prothonotary



a

Lawrence L. Way John E. Farr

Amy M. Way Catherine E. Farr

160 East Long Ave. 138 East Washington Ave.

DuBois, PA 15801 DuBois, PA 15801
Respectfully submitted,

Date: Apnil 28, 2003 % ; ‘

Peter F. Smith, Esquire
Attorney for Defendant, Eleanor G. Graff




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

TIMOTHY J. FITZWATER, LISA A.
FITZWATER, JAY FAUST, SALLY
FAUST, LAWRENCE M. WAY, AMY L.
WAY, DANIEL LEE, EVA LEE,
ALFRED WILLIAM WILSON, SHARON
ELIZABETH WILSON, ROBERT
CURLEY, JOHN E. FARR, and
CATHERINE E. FARR,

Plaintiffs

No. 02- 760 -CD

Type of Case: EQUITY
vs.

CITY OF DUBOIS and ELEANOR G.
GRAFF, her successors and/or
assigns claiming any interest
in the described property,
Defendant Type of Pleading: Praecipe

for Entry of Appearance

Filed on behalf of:
Plaintiffs,

Timothy J. Fitzwater, Lisa A.
Fitzwater, Jay Faust, Sally
Faust, Lawrence M. Way, Amy
L. Way, John E. Farr and
Catherine E. Farr

Counsel of Record for this
Party:
Andrew P. Gates, Esquire

Supreme Court No.: 36604

GATES & SEAMAN
Attorneys at law

MAY 15 2603 g?ooﬁoggz gzgnt Street
. Clearfield, PA 16830
Williain A. Shaw (814) 765-1766

Prsthén@tarw




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

TIMOTHY J. FITZWATER, LISA A.
FITZWATER, JAY FAUST, SALLY FAUST,
LAWRENCE M. WAY, AMY L. WAY, DANIEL
LEE, EVA LEE, ALFRED WILLIAM WILSON
SHARON ELIZABETH WILSON, ROBERT
CURLEY, JOHN E. FARR and CATHERINE
E. FARR,

Plaintiffs No. 02-760-CD

-vs- In Equity
CITY OF DUBOIS and ELEANOR G.
GRAFF, her successors and/or
assigns claiming any interest in
the described property,
Defendant

00 40 90 00 €5 S0 S0 00 S0 S0 S0 08 80 0 &0 o6

PRAECIPE
TO WILLIAM A. SHAW, PROTHONOTARY:
- Please enter my appearance on behalf of Plaintiffs, TIMOTHY
J. FITZWATER, LISA A. FITZWATER, JAY FAUST, SALLY FAUST,
LAWRENCE M. WAY, AMY L. WAY, JOHN E. FARR and CATHERINE E. FARR,
in the above captioned action.

GATES & SEAMAN

Andrew P.” Gates, Esquire

Two North Front Street
P. 0. Box 846
Clearfield, PA 16830
(814) 765-1766

Date: May /{, 2003




Wwilliam A. Shaw
Prothanotary



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

TIMOTHY J. FITZWATER, LISA A.
FITZWATER, JAY FAUST, SALLY
FAUST, LAWRENCE M. WAY, AMY L.
WAY, DANIEL LEE, EVA LEE,
ALFRED WILLIAM WILSON, SHARON
ELIZABETH WILSON, ROBERT
CURLEY, JOHN E. FARR, and
CATHERINE E. FARR,

Plaintiffs

vVS.

CITY OF DUBOIS and ELEANOR G.
GRAFF, her successors and/or
assigns claiming any interest
in the described property,
Defendant

FILED

MAY 1€ 2603

William A,
Frethan g?ggw

S8 68 S8 68 00 D S0 00 65 S0 00 00 20 B0 ) 6 G5 S0 S0 06 65 P S8 66 06 60 S0 45 85 65 60 08 G0 G0 00 86 00 08 00 40 00 8 G0 S0 % s

No. 02- 760 -CD

Type of Case: EQUITY

Type of Pleading: Plaintiffs,
Timothy J. Fitzwater, Lisa A.
Fitzwater, Jay Faust, Sally
Faust, Lawrence M. Way, Amy L.
Way, John E. Farr, and
Catherine E. Farr, Preliminary
Objections to Defendant,
Eleanor G. Graff’'s Amended
Answer, New Matter and
Counterclaim

Filed on behalf of: Plaintiffs
Timothy J. Fitzwater, Lisa A.
Fitzwater, Jay Faust, Sally
Faust, Lawrence M. Way, Amy

L. Way, John E. Farr and
Catherine E. Farr

Counsel of Record for this
Party:

Andrew P. Gates, Esquire
Supreme Court No.: 36604
GATES & SEAMAN

Attorneys at law

Two North Front Street

P. 0. Box 846

Clearfield, PA 16830

(814) 765-1766




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

TIMOTHY J. FITZWATER, LISA A. :
FITZWATER, JAY FAUST, SALLY FAUST, :
LAWRENCE M. WAY, AMY L. WAY, DANIEL:
LEE, EVA LEE, ALFRED WILLIAM WILSON:
SHARON ELIZABETH WILSON, ROBERT
CURLEY, JOHN E. FARR and CATHERINE
E. FARR,

Plaintiffs No. 02-760~-CD

-VS=- In Equity
CITY OF DUBOIS and ELEANOR G.
GRAFF, her successors and/or
assigns claiming any interest in
the described property,
Defendant

PLAINTIFFS PRELIMINARY OBJECTIONS TO ANSWER, NEW MATTER
AND COUNTERCLAIM AMENDED PURSUANT TO PA.R.C.P. 1028(C)(1)
OF DEFENDANT, ELEANOR G. GRAFF

Plaintiffs, by and through their attorneys, Gates and
Seaman, preliminarily object to the Amended Answer, New Matter
and Counterclaim of Defendant, ELEANOR G. GRAFF, as follows:

I. PRELIMINARY OBJECTIONS RAISING
FATLURE TO CONFORM TO 42 PA.R.C.P. NO. 1510(a)

1. The Counterclaim Amended Pursuant to Pa. R.C.P.
1028(c) (1) of Defendant, ELEANOR G. GRAFF, in Paragraphs 66 and
67 states "The institution of action by Plaintiffs is arbitrary,
capricious, vexatious and mean spirited"” and seeks counsel fees
pursuant to 42 Pa. C.S.A.§2503.

2. Pa. R.C.P. 1510(a) requires that a Defendant may
plead as a counterclaim only a cause of action, whether equitable

or legal, which arises from the same transaction or occurrence,




or series of transactions or occurrences, from which the
Plaintiffs’ cause of action arose.

3. Said Defendant's Counterclaim as asserted in
Paragraphs 66 and 67 bears no direct relationship to the issues
raised in Plaintiffs’ Complaint and is otherwise collateral to
Plaintiffs’ cause of action.

4. Said Defendant’s Counterclaim asserted in
Paragraphs 66 and 67 is based on the mere fact that Plaintiffs
instituted the present proceedings against the Defendants, as
they are authorized to do under 53 P.S.§10617, since Defendant
Graff has sought to maintain, use and sell the real estate in
question in contravention to the City of DuBois Zoning Ordinance.

5. Claims for counsel fees and costs under 42
Pa.C.S.A.§2503 may only be imposed "as part of the taxable
costs", at the conclusion of the underlying matter.

6. Under Pa. R.C.P. 1028(a)(4), a party may
preliminarily object by way of demurrer because of a legal
insufficiency of a pleading.

7. Under Pa. R.C.P.1028(a)(2), a party may
preliminarily object should another parties’ pleading fail to
conform to law or rule of Court, in this case Pa. R.C.P.§1510(a).

WHEREFORE, Plaintiffs respectfully request that this
Court sustain Plaintiffs’ Preliminary Objection and strike that

portion of Defendant Graff’'s Counterclaim seeking counsel fees anc

2




costs under 42 Pa. C.S.A.§2503.

II. PRELIMINARY OBJECTIONS RAISING LEGAL
INSUFFICIENCY OF PLEADING UNDER PA. R.C.P. §1028(a)(4)

8. Paragraphs 59 and 60 of the Answer, New Matter and
Counterclaim Amended pursuant to Pa.R.C.P. 1028(c)(1l) of
Defendant, ELEANOR G. GRAFF, sets forth that the Buyer, Dennis P.
Kennelly, declined to consummate his purchase of this property in
accordance with a Sales Contract dated February 6, 2002, because
of this litigation brought by Plaintiffs. A purported copy of
said Sales Contract, was attached to said Amended Answer, New
Matter and Counterclaim as Exhibit 1.

9. The Sales Agreement of February 6, 2002 referred
to in the preceding paragraph contains two special clauses
indicating:

(i) Sale is contingent on Buyer obtaining financing;
and

(ii) Sale is contingent on appraisal being equal or
greater than offer. A complete copy of the purported Sales
Agreement of February 6, 2002, as was attached to Defendant
Graff'’s Amended Counterclaim as Exhibit 1, is attached hereto as
Exhibit "A".

10. Nowhere in Defendant Graff'’s Amended Counterclaim
is there an allegation that either of the contingencies set forth

in the preceding paragraph had been fulfilled.




11. No exhibit was attached to Defendant Graff's
Amended Counterclaim from which it could be inferred that the
contingencies set forth in Paragraph 9 had been fulfilled.

12. Defendant Graff’s Amended Counterclaim fails to set
forth a claim upon which relief can be granted by this Honorable
Court.

13. Under Pa. R.C.P. 1028(a)(4) a party may
preliminarily object by way of a demurrer because of a legal
insufficiency of a pleading.

WHEREFORE, Plaintiffs respectfully request this
Honorable Court to dismiss said Defendant’s Counterclaim for
intentional interference with her contractual rights.

I1T. PRELIMINARY OBJECTIONS RAISING
FAILURE TO_CONFORM TO PA. R.C.P.§1028(a)(3)

1l4. Paragraphs 8 through 13 hereof are incorporated
herein by reference as though set forth at length.

15. Paragraph 61 of Defendant Graff's Amended
Counterclaim states "the sale of this real estate was to close on
or before April 15, 2002".

16. Paragraph 61 of Defendant Graff's Amended
Counterclaim fails to substantiate that the sale of the real
estate was to close on or before April 15, 2002.

17. Paragraphs 59, 60 and 61 of Defendant Graff's

Amended Counterclaim are not sufficiently specific enough to




enable Plaintiffs to answer and prepare a proper defense.

WHEREFORE, Plaintiffs respectfully request that this
Honorable Court Order, Defendant, ELEANOR G. GRAFF, to more
specifically plead the averments of Paragraphs 59 through 61 of
her Amended Counterclaim.

Iv. PRELIMINARY OBJECTIONS RAISING FAILURE TO
CONFORM TO PA. R.C.P. NO. 1028(a)(2) and (4)

18. The Amended Answer, New Matter and Counterclaim of
Defendant, ELEANOR G. GRAFF, alleges in paragraph 59 that a true
and correct copy of the Sales Agreement for the subject
properties with Dennis P. Kennelly, dated February 6, 2002, is
attached thereto and incorporated therein by reference as
Defendant Eleanor G. Graff's Exhibit 1.

19. Exhibit 1 of said Defendant's Amended Answer, New
Matter and Counterclaim is a copy of the Sales Agreement,
however, pages 3 and 5 of said Sales Agreement are not attached.
A photocopy of said Exhibit 1 is attached hereto and made a part
hereof as Exhibit "A".

20. Said Defendant in her Amended Counterclaim did not
allege that the portion of the Sales Agreement attached as
Exhibit "A" was the material part upon which said Defendants
Counterclaim was based.

21. PA R.C.P. 1019(h) requires that a pleading shall

state specifically whether any claim or defense set forth therein




is based upon a writing. If so, the pleader shall attach a copy
of the writing, or the material part thereof.

22, Under PA R.C.P. 1028(a)(2) a party may
preliminarily object should another parties' pleading not conform
to law or rule of Court.

23. Under Pa. R.C.P. 1028(a)(4), a party may
preliminarily object by way of demurrer because of a legal
insufficiency of a pleading.

WHEREFORE, Plaintiffs, respectfully request that
Defendant, ELEANOR G. GRAFF, attach the entire Sales Agreement
dated February 6, 2002 to her Answer, New Matter and CounterclaiJ
Amended pursuant to PA. R.C.P.1028(c)(1).

V. PRELIMINARY OBJECTIONS RAISING FAILURE
TO CONFORM TO 42 PA. R.C.P. NO. 1028(a)(3)

24. Paragraph 64 of the Answer, New Matter and
Counterclaim Amended Pursuant to Pa. R.C.P. 1028(c)(1l) of
Defendant, ELEANOR G. GRAFF, sets forth that Defendant, ELEANOR
G. GRAFF, currently expends $10,304.38 a year or $858.70 per
month to maintain this residence.

25, Paragraph 64 of the Answer, New Matter and
Counterclaim Amended Pursuant to Pa.R.C.P. 1028(c)(1l) of
Defendant ELEANOR G. GRAFF, violates Pa. R.C.P. 1019(f) which
requires that items of special damage shall be specifically

stated.




26. Paragraph 64(a)(ii) of said Defendants Amended
Counterclaim sets forth the amount spent on lawn care and
maintenance from 4/30/00 through 5/1/01.

27. Plaintiffs’ action was not commenced until May 14,
2002, however, Paragraph 64 of the said Defendant's Amended
Counterclaim fails to set forth what expenditures Defendant,
ELEANOR G. GRAFF, made during the year ending May 14, 2003.

28. Paragraph 64 of Defendant, ELEANOR G. GRAFF's
Amended Counterclaim, is not sufficiently specific to enable
Plaintiffs to answer and prepare a proper defense.

WHEREFORE, Plaintiffs respectfully request that this
Honorable Court order Defendant, ELEANOR G. GRAFF, to more
specifically plead the averment of paragraph 64 of the Answer,
New Matter and Counterclaim Amended Pursuant to Pa. R.C.P.
1028(c)(1).

VI. PRELIMINARY OBJECTIONS RATISING FAILURE
TO CONFORM TO 42 PA. R.C.P. NO. 1028(a)(2)

29. Paragraph 62 of Defendant, ELEANOR G. GRAFF's
Amended Counterclaim, sets forth that this suit is without merit,
privilege or justification and was filed as a form of legal
blackmail.

30. Paragraph 66 of said Defendant's Amended
Counterclaim sets forth that the institution of this action by
Plaintiffs is arbitrary, capricious, vexatious and mean-spirited.

31. The allegations in paragraphs 62 and 66 of said

7




Defendants Amended Counterclaim do nothing more than attempt to
impugn Plaintiffs' character, honesty and motive in bringing this
action, while at the same time said allegations have no bearing
on said Defendants’ counterclaim for interference with her
contractual rights.

32, The allegations set forth in Paragraphs 62 and 66
of said Defendants' Amended Counterclaim are scandalous,
impertinent, irrelevant, immaterial and inappropriate to the
cause of action asserted by Plaintiffs, and are in violation of
the pleading requirements of Pa. R.C.P. 1019(a).

WHEREFORE, Plaintiffs respectfully request that this
Court sustain Plaintiffs’ Preliminary Objection and strike
Paragraphs 62 and 66 of Defendant, ELEANOR G. GRAFF's Amended
Counterclaim.

Respectfully submitted,

el

Andrew -P. Gates, Esquire
Attorney for Plaintiffs,
Timothy J. Fitzwater, Lisa A.
Fitzwater, Jay Faust, Sally
Faust, Lawrence M. Way, Amy L.
Way, John E. Farr, and
Catherine E. Farr

GATES & S
By:
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4 4. lterest rite 3 A however, Buyer agrees to aceept the interest rafe as ¥ be committed by the mortgage lender, not 10 M
5 exceed a maxinumn interest tate of RN 15
i 5. Discount poims, koan origination, loan placement and otier fees ciangeed iyl lewder s a peseentage of the mongage Joan teseluding 6
n any mortgage insurance preminms or VA Tuading fied o 1o eseeed ol e ameigage loan, o
. The interest rate and fees provisions required by oy tistied i o nwaggape lender males 1o Buyer e sipht o gicunes an 13
" interest rale at or below the Masinnn Inietest Rite spectlied Terein with e povcentage Tees it on Inlow e s speciticd hewein, Buyep 1
he gives Seller the right, at Seller's sole option and as permitied by the lending istitmtion appdicable Lo, 1o conteiage twially, withee i
R promise of eeinabirsemen, 1o the Buyer slfor lender i mabe die above e, avalable ta Bover, 3
¥ (8) Within 10 days of ihe exeention of this Agreesment, Boyer wall e 3 o pleted, weitien i s application @ vesporsible g aipsge Lad
i ing institwtion. The Sclling Broker, il any, otherwise the Listing eoher, is authorized to compmmgdvate with (he hender B e poposes B2
" ofassisting in the morigage loan process. n
4 (€)1 Upon receipt of a mopgage commitment, Buyer mmbfor Seltings Beoleosill puoangly defives o upy otibe commuitinent o it Bioker, ™
L if any, otherwise 1o Seller, 1
LA a, Mortgage commitment dine \.Aa e et Iﬁ .as , 2O QAL o s amen comitueent e uol seveived by Al
_‘m Listing Broker, if any, alwrwise by Seller, by the abone date, Buser sl Seller Apree o estemd the coitmrent e wniil Selleg (eg-
tint minades tiis Agreement in wr RU
it 3. Seller has the option to tenninate this Agrecment i swriting, un o alien e moteige commitment date, if it PIOEGERE Conmiline: -
moc ao o Is wotvalid wntl e date o settdemenn, OR B
u b, Is condinioned upon the sale zd setthonent of any other property, OR £
AL e Comains any other condition nen specitivd in this Agreemem, Bl
" 4o ahe event Seller does non ez this Agrecient s pronidid sdunee, Biner D alie aption e genminale this Ageciment iowiiting i @
s the imortgage conumitiiens:
' i cd by or valid il the dine of settlenwent, OR "‘
" b, wd apon the sale snd setiler other property whivh do ot oecin by the date oF setdewen, 048 e
"3 ¢ Comtains any other combition st specilicd in tus Apseement whicl Bayer is unable o siisiy by dhe e ul'.\\‘ll'lcnn:lll. b
™ 5. Wihis Agreement is terminated as speciticd in paragrapts O 0 Q0 on Db deposit manics pand on accoun ol parchine price will i
e e retmaed 1 Buyer. Buyer witl be respronsibile fon any premimis forwectianes Bew instnance aubior title seach, or fee Tor cinweellation 1Y
i of simne, if any: ANID/OR any premiuns For tood insanee mutn fie sance witly extemded coverape, insunce hinder chages o 4
! vineellation fee, i any; ANDJOR any appraisal fees snd ol o il inadvance o mongage e, fes
m () W the mmrgage lemler vequires repairs i Popeity, Bayer will, wpnseceipt, deliver aeopy of the au codet s sequisenients s Lsting i}
" Broker, if iy, otherwise o Seller, Seller will, within § days ol eceipt of the fender's e GO, ity Buyer whether Scller with inahe e 109
o vequired repairs an Seller’s expense, it
108 1. F Seller chooses o nake repairs, Buyer will aceept e Propenty il agee 1o the RECEASIE set Touly in Prosgiaph 25 of s Agiccaent, 106
w 2. I Seller chionses not to make the sequited repains, Buyer will, within 3 days, nanly Seller in writing o Buyer's choice 1o tenninae this W
s Agrecment QR make the required sepainy a1 Buver's expense ind with Seller's pevmission, which will pot he umncisorably watllwelb (0 10
1 Setler denies Buyer permission 1o miahe (e reired epins, Bnyen nay, within § days ol Seller's denial, enninate his Agrevment. 1 109
Ha Huyer wrminates this Agreement, all deposit monics Jatid on econnt ol parcdise price will be et aed pronply o Buyer and this 110
m . Agreement will be VoI, m
. uz (#2) Seller Assist . 1z
13 X NOTAPPLICARLE n
" O  APPLICABLE. Scller wili jay: UL
s ¢ e o NI B Buyer's costs as pennitied by the mugage lender, s
16 R . ne
" - e ew e
FILANA B APPLICARLE
ha " s cxpressly agreat that nnl\rihm' IS of tis contrawt, Buyer with not he obligaed o camplete the purchise of the e
e Prapeny deseribed herein or to ing penalty by forfeinme of canest inaney deposits or utherwise miess Ruyer lus hean given, ceor- 118
Ith dince with HUD/ETA or VA TCQUICIIMLS, # WiHten st by the Federal Housing Corfliissioner, Veterans Adinistration, or a Direet 128
v Foanh wnt Lender setting fordi the :||||}l vt of die Property ol not less S (e dollar nount (0 he 121
inscerted i the sabes price as stated in s A r\rnu'ul) Rayer will lave tle privitege sl aption of procecding with consmmmation of the con- 122
tact withiw reganl ot ot of the appraised-yaboion, e appraised valuion is arived at o detemmine the masimum wogage the 17
et o Howsing ane Hiban Developinent \\ill?hs'!ur. Il}_.ll)'.im-x not wiea the vitue nor the condition of (he Prapenty. Buyer shauld 124
WiwselIAwrself e price s condition of e Do N veeptahle, 15
Sectian MO o Tule 18, 1.8 i airud Uil Prevelopnmen pre s, “Whoever for ihe puirpose of L influ- 126
1y way the action of sucly ey Nopasses witerns on publishes auy starement baowing the same to he false . . slall be 127
fined not more than $S.000 or imprisoned nor miore than fwao yr:m,"n, Iy 120
' (G S Departient of Haasing ot Veban |il'\l"ll|llll|'ll| U NOTICE TO PHRCHASERS: ke
e Buyer's Acknowledgement o * fan
i )5{ Bayer bas received the IEHY Notice “For Your Pratection: et a “llll}-!ll\‘]‘\‘\'lilnl" e Notices and aforsation an Propeny Condition 131
e Inspections). Huyer undefStands the importance of petting an iwdependem' home inspection and s thoaght aboat his efure signing this 132
R Agrcement, ./ j (KR
(K]} Ruyer's loitinly pA . \ Date 92 . (% 134,
115 () Certifieation  We the undersigined, Sellorts) snl Buvensy panty o ahis nansaction cich ce ity that the werms of this conteact fure porcli 135
134 true to die hest af one knowledge sl belief, ad hat any other agrcament eoteresd iane by any of these Junties in connection with (s iansae. 136
3 . tion is attached to this Agrecinent, . 137
oy, TONS (1-98) 13
139 (A) Seler hereby agrees o permit inspeciions hy anthorized appraisers, seputable cenificrs, inmwmer's tepresentatives, surveyors, namicipal officials 139
t4n and/or Ruyer as may be iequired by the Tending instittions, it any, or insusing agencies. Seller further agrees 10 penmitany other inspections 140
1 required by or ovided for in the eons of this Apcenent, AL
2 (B) Buyer reserves the vight 1o miake @ pre-settlement walh hrongh inspection of dlee Propenty. Boyer’s sight o make this inspection is nof waived 142
193 by any ather provision of this Agreement, 143
141 (€Y Seller will have heating and all ailivies Gncluding Tuelts on for e inspuections, Rl
5 145
i 146
147 147
148 Ha
149 149
150 . 150
151 151
152

152 ? /
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hiis & 10 fay period (unless Buyer mnd Sell agree i writig ko a dillerent pasnd of iy condint sk, Al o pection of
h

e paint amlor Jesul-lased gt lozands.,
ik assessient o inegsection of e Property 1o detenning the fresence uf’

THIS RIGIFE annd sngacees 1o the RIE) Foset finthin aphh 25 of
.

the Property for the prcsence of lead b

WAIVED. Buycr understmds thian Buycer has the right to comluet a

lend-baseil paint andfor lead-based gmim laznds, BUYER WALY s

this Agrecment,

ELECTED

1. Buyer, at Buyer's expense, chooses 0 obrain st andfor inspection of the Praperty for lend-based it andfor Jead hased
paint hazaeds, ‘1Te risk snent andfor inspection will e completed within days of the exeetion of this Agrecment (insent
10" unless Buyer wud Seller agree 1o 0 di

2. Within the time set forth above for uliti ing the rvisk assessment andfor inspeétion of e P
lead-based paint hazards, Buyer may deliver to Listing Broker, if angy, otherwise to Seller, o written list of 1he speeific |
conditions cited in the seport and those conections requested by Huyer, along with a copy of the o sssient andfor inspection report,

tlays of receiving the fist and epaish subait a wiitien conective propos ive prograsil

ent period of tine).
roperty for lead-based paint and/op
rdons

3. Seller may, within 10 Buyer. The cor
will include. but not be limited 1o, the e of ihe remediation company and a completion dates for
bty oo hefue ihe vomplenion due,

orreetive measores. Setler will pro-

CSSOE O InSpecton Tt coneelive measines hive bevi ninde satisg

virde centification from a risk o
4. Upon recciving the corvective proposal, Buyer, within § days, will:
A Accept the comrective propuosal and the Property i wiiting, and agiee 1 tlee RELEASE set i in g
UR
b Temminate this Agreement in writing, in which cise all depesit monics paid on
10 Buyer and this Agrecien will he Vo,
S Slunddd Seller Gaid to subiit 2 written corvective proposal within the time set Toeth in prnaptaph

aphe 25 of this Agecinem,

avcount of purehiase price will e retmed prompuly

18 o this Agreaineit, then Buyer,

within § days, will:
A Aceept the Propenty in writing, an
b CTerminate this Agreeiment in w L
1o Buyerand this Agicement will he VOIL),
Certification By s ing this Agreanient, Iiyer ad Seller cenity ihe acemiwy

teternsl, OR

se price will e el paonpily

¢t the RELEASE st fonbs i g 1l 25 ol thi

s hich case all deposit monies il on acconnt of e

al theit respective sateasents, o e st of theie hnoseledge.

1. RADON CONTINGENCY (1-00)

(A)

a

)

o

Buyer Initials: _ [Z_

e ot sy

Seller vepresents it (check APPEOIIEC respuonsets )
Lo Seller has a0 knowtedge concering the presence an abwence of pubon,
2 Seller has knowledge that the Propeny was weated on e dates, Iy the wetlionds G, cliacoal cingier, alpdin ek, e, and with il

. P .
results of all rests imdicated below:

DATE TYPE OFTES

RESUETS (picocuniesitines o warkug levels

COPIES OFF ALL AVAILABLE TEST REVORTS will e abetivesed o Bayer vl tlas
EITHER THE METHONS OR RESULTS OF 1110 INTS,

3. Seller has knenwledge that the Property anderswent sinhm reduction wwasees o e et md b
DATE RADON REDUCTION MITTTOD

venwnt SELFER DOES NOT WARRANT

e tethealod indicited Dehow:

eeted fur eaden by o certified insprectar (see Radon

WAIVED. Buyer uulerstaneds that Buyer lis the opion 1 eguest thit the Pioperty be inspy
Natice). BUYER WAIVES THIS OPTION i agrees o the RELEASE set fonh in patapraphi 25 of this Agieement.
ELECTED

Buyer, at Buyer's expense, has-the aption to ublain, ftom
repont to Listing Bruker, il any, otherwise 10 Seller, within
Is the prescnce of sudon below 0,02

aeertified inspectun, a cadon estof the Property and will deliver a copy of the 1est
s e sBavs of the execmion of this Apreaanent. {See Radon Notige.)
worling devels G picacutivs/liter), Huyer acceps ihe Propenty s agrees 10 the

Lo fthe et report ve
RELEASE set forth in paragraph 25 of this Aprecment.
2. W the test eeport reveals the mesence o mulan at o eveecding 002 wonbing levels 1 picocaiesfliten, Buyer will, within days
ol receipt of tie 1est resulis: ’
Option |
A Aceept the Property in writing and agice 1o he RELEASE ser fontl in pavagaaph 25 of this Agrectment, OR
b Terminute this Agreeent in writing, i which case all deposis suonies paid on acconnt of purchase prive will be retrned prompily
to Buyer and this Agrecntent will he VOIN, OR
€. Subwmit a wrinen, corrective proposal o Listing ok
limined 1, the vame of the certitied mitieation winipin

iy, atherwise 1o Seller, The conective proposal will inchnde, i won e
s provisions for payinent, inchiding retests; e completion date for correc-

dive measures,
th Witksin S dhays of receiving the coneetive praposal, Seller will;
0 Agree 1o alie terms af the corective Propesal in weiting, in which case Buyer acceps ihe Praperty and agrees to ihe
RELEASE . cent, OR
(1) Notagiee tothe tenns of the conne .
2F Showded Seller oot agree 1 the ternm of the coneative propesal or
days. eleet t:
) Accept e Popent
this

il to respond within (he time given, Buyer will, within §

graph 25 of this Agreement. OR
ase pice will be retumed

i waiting and e o the RELEASE set Tosh in
it in waitings, i which cise all deposit wonies paid an aceomn of purch

e

promptly 1o Buyer and this Apreemen will fwe VOID,

Option 2 R
A Acteptthe Prapenty in wiiting s e to die K19 EASE se fonle in g waph 25 of this Agieemnent, OR

b Subwnit a writien, conective propesal v Listing Bioker, it any, otherwise 1o Seller. The comective proposal will inclade, but not he

limited 1o, [he s of the certified » s compainy; provisions for payine, incloding retest ukf completion date for comrec-

tive measures, Seller will pay o mainm of $ R T cost ol remediation and retests, which witl be

completed by sceilement., .

Y10 total cost of semediaion s setests 1°X0
S dbays of veceipt of the cost of wennadiation, natily Buyerin wiiting of Seller’s cioice wo:

aecepis the Property i agrees tothe RELEASE sel

iph FHB) (Option 2) b, Seller will, within

antenndd specifiv in pa

G Pay forihe total cost af remedistion s 1etests, in which case Buye
fonth in paragraph 25 of this Agrecment, (R
() Not pay for the kit cost of remediation and relesis.
(2) 10 Seller chooses not o pay for the 1ol cos of veanediation aud resests, or i Seller Fails o choase either option within the
fime given, Buyer will, within § days, nwify Seller in writing uf Buyer's chuice w:
(@) Pay the difference between Seller’s contribation torenediation amd cetests amd the actual cost thereol, i which case
agrees i the RELEASE set forth in i 25 of this Agreeens, OR
Pt omies paicd on aceamt of parcliase price will e ranmed promyly

Buyer accepts the Praperty and
th}  Tenuiate (his Agrecinent, in which cise all ke
1 Buyer and ihis Agreement will be VOID,

~ 1%
AR Page 4ol 8§ Seller |llili:l|.\':.::2§__‘/j£,_—'
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IS. FITLE, SURVEYS & COSTS (1-00)

[IIITU R TISNUNKTYIETT I

oy Seller Kinnws of other potential nonces ol violaioe

(©) Inthe event iy notices (including violations) amd assessimens e received after vsed ol i Apsccent and before seitlenuent, Selter will

notify Duyer in writing, within § days of receiving the notice or assessment, it Seile will:
L. Comply with notices i) assessinents m Seller's expense, in which case Buyes secepis the Propreaty sl
in paragmph 25 of this Agreentent, OR
2. NOT comply with notices and assessuents a Seller's expense, m which case Bayer witl ity Sether within § o
will:
a. Comply with nolices and assess
b Tenminaie this Agreement, in which
and this Agreament will e VOII,
ll'llu:ycr falls to notify Seller within the time given, Buyer aveepts the 1
. graph 25 of this Agreement,
(D) Buyer is advised tlat access (o a public vad ey requise issmanee of Irip
() Hwequired by law, within | L shays of he eacemion of this Apecernent, Selber will onler fon e
0 Buyer, onor before seutemen,
L. Acentification from the approguiate musicipad departiment o dep,
ing, building, safety ar fire oudi es, AND/OR
2. Acenificite penmitiing oceupancy of e Prapeny, b o
will, within 5 days of Seller's sceeipt of the teyisenents, notity Buyer of the seqaineme
repairsfiniprocemems at Selfer's eapense.
11 Seller chooses not 10 make e required sepairsfinegprove e
nate 1his Agrecment OR ke the sepainsfimprovemcnts at Buyer s expense sud with Seller 's e
held. I Seller denies Buyer peanission 0 nihe e reauited sepans, Hayer may, within § days of
Buyer senminates this Agreeeat, all deposit imonies patid on aceomn af punchiase price will be setuned Petpily o Buyer aud this Agiceman

will be VOID.

exfto il RELEASE sed ol

ys in writing that Buyer

el agtiee 1o e RELEASE set fond in Patigeraph 28 of this Ajucenwan, OR

it Huyens expense
icvounl of prachicae price will be: setared provnpaly 1o Buyer

sl deposit anenies paid on

voperty amd agrees 1o the RELEASE sef forth in para-

Wity accupiney peanit fon the Deparmient of Trimspentaion,
tivery 1o Selliog Bioker, iCany, otlierwise

senis disclosing potice o any sconected viokaion of soning, lnws-

A acpitsfimprovenents e equited for the isstamce of the curtificate, Seller
and whether Seller will mabe the teepuired

cller i writing of Buyer's cinice 1o 1enmi-

s, Huyer will, within S days, notify
ich will not he wircasomably with-

cller's denial, tenminate this Agrecment, I

08, cncwnbinees, il "uwnu'nl‘s, EXCEPTING HHOWEVER (he Tollewing: existing

(A} e Property is 10 e conveyed Tiee md clem ol all i
semems visible upon

N, iistoric prescevation resivictions or utetuanves, buildig est

deed resi
tlie ground, easements of recond, pr

s, andinances, casenwans of iy, ¢
s o tights of peblic seivice cinogrnivs, il anyy otherwise the site w he abwwve described real easte
s will be intred by scnepogabde Title Bisungee € pany a the el rates, .

and suchas will e inswned by asepnaaile Tile Coupany at ihe egalar ntes,
1 can give withont climging ue Juive ar of Ining nepaid

will be gaod and manhetable and such
(18) In the event Seller is msble 1o give i gond aml neuhetable sile
aph 15(A), Buyer will lave ihe aprion of Gk ing swcl e as Selie

as specitied in parsgr
v witl ieimbanse Buyer forany costs incurrad Iy Buyer tor those i

all monies paid by Buyer 1o Seller on accaun ul prctise prive and S
specified in parageaply 15(C) s in patiagragdy ESCOViers €L, 002 i e the Bater event there will he o Dethe Tabiting on aldipzaion on
vither of e parties lercto and this Agreenient will hecone VOID,

Wy the “hitde Baance Coterarg o e abstracting
and paitd fon by Sellen, However, MY SUrey o suevey s desised by

() Any sirvey or surveys which ity be aeqguired altorey, ot the pepanation o an adeguate

fegal description of the Property (or the coneetian thereat, witl e secnted

Buyer or vequired by the mangage lender will be seconed amd il o by Buyer,

(D) Bayer will pay for the folliwing: (1) Tl prentien or swechimics lien inunance andfon title search, or
(2) "The premimns for Hiwl stanee binker clenges ar

(3 Appraisal fees snd chiarges

o cangel

tion of wne, it any;

cellation fee, it any;

el Ge instaee swatl evendeld voveny
e denden i any; e Haver's OOy sestlement costs sned accnls,

wanee
wid in advance 0 mon

16. ZONING CLASSIFICATION (1-00)
Failure of this Agreement 1o coniin the 20nie e fe ceep i eases where e prepenty fand cach pncel thereo, i subwdividable § is zoned
solely or primarily to peninit single-funily dwellings) will iemder this 2 nent veidalde an e option of e Buyer, amd, i voided, any deposus
tendered by il Huyer will be renmned 1o the Buyer withouany wequisenent fin coun aetion, -
Zoning Ci ﬁr;lliun:_ﬁa_u)e” TiLAL. e
0O ELr 1. Wihin _ days of (e exeer e, Hheser il venife dat e eisting use of e Propeny as
PO . s pernnted e the event the use is o pevmited, Boyer will, within the time
given for verification, aonify Listing Broker, if anv, others ja Seller, in wiiting tha e existing use of e Progeny is not peomitiod ad Hiis
Agreement will be VEID, i which s all deposin imanies paid on secoms of prenclise price will be st moemptly e Hayer, Buyer's
Failure to responl within the time given will constitute a WALVER of this contingeney il all other (erms of this Agreemient remai
foll force and effect, '
17, COAL NOTICE

19,

20,

21

Bayer tniti

L R -

O NOTAPPLICABLE

B ArPLICARLE

THIS DOCUMENT MAY NOTSELL, CONVEY, VIANSIER, INCT U OICIRSERETIE T E 10 THE COAL AND IIGHES OF SUIMORDY UNDERNEATIEFHI: SUREACE LAND
LIESCRIREL OR REFERRED 10 TIEREIN, AND TIE OWHER 5R OWNEIS 01 SUCH (DM MAY HAVE THE COR AL RIGIT T ]EMOVE A1 SUCH COAL AND
IN THAT CONNECTION, BASAGE May RESTEH0 TUE SURIACE 08 THE | AND ANDANY HIOUSE, 0OIING OR OITIER STRUCT TREEON OR IN SUCILAND, (This
ion 1ol the Act ol July 17, 1957, 1°1., 08.1.) “Buyer acknowledges that he may not be abtiining the
st sobsidenee sesiliia ations, and that the property deseribed lierein iy he protected from dimage
v eanteet with e owners of e ecanamic interests in the coal, This acknowledgement is made for the purpose
aned Conservanion Actal Apuil 27, 1966, Buyer agrees

notice is set forh in e nanner presvided in &

LIEYTH] 1]

right of protection a

tue tonine snbsidence by i i

uf complying with the provisions of Section 3-8 ol (e Hitwninens Mive Subsidenee and the |

the deed from Seller which deed will contain 1he abiesand provision,

SESSLON (1-98)

(A) Possession is 1o he delivered by eleel. Leys aiel:
X Ty bomeclean, fee of debwis ot day aned time of settlenien, AND/OR

ient of existing keases), topether with any security deprosits and dntevest, at time of settlement, it Propeny is

wtion of this Agrcement or unless alienwvise specitied Ierein, Buyer will acknowledpe existing lease(s) by initi

poving of this Agicenen, U Papeny is lenam ocenpied.

xisting feases, i any, or additiona) leases for the Property without expressed

(B) Seller will not enter into any sew leases, writlen extension of ¢
written consent of Ruyer,

RECORDING (3-85) This Agsecinent will not b veconded e e OFfice (o the
and i Ruyer canses o pert 1 iy cleet e such et asa neach of this Agrecment,
ASSIGNMENT (3-85) This Agieement will In: hinding npnun the | s, heie wespective heis, personal representatives, grindizng and siccessors,
and 1o the extent assignable, on e assigns of the patics heres it heing expressly mrderstnsd, however, that Huyer will ot teansfer or assign Whis
Agreement without e written consent of
DEPOSTE & RECOVERY FUND (1-00)

(A) Deposits paid by Buyer within 3 days of seilenu
ignated s payee, will e paid to o oF ity identified in g
Agrecient in confonnity with alt applivable k

Recondimg of Deeds or in any other office o place af publlic recond

1his Agscement w e reconded, Selter

Her,

cgardless of the fonin of payment
0 hem in an escrow acconnt uniil

A will be by cash, casbiier's or centified check. Depas
aph MY, who will e
s b wegulations, Any uncashed check endered s deposit

©and the person de

constmuridion or iwenninaticon of i
miaty be el pemling e aceeptance of this offer,

(B) I thie event o a dispute over entitlement 1o deposit monies, 3 haler hLolding tlw

Real Estate Commission (49 Pa. Code §38.327) 10 retain the n i escrow uil the dispoie is resolved. b the even of liti

abroker will distribine e monies s diveered by atinal onder of com or the written Agreement of the partics. hnyer

is joined i Tivigation ki the retarn of depasit monics, the anorneys” fues aml

Seller Initials: :y ——

deposit is required by the Roles and Regudations of the Stae
ation Tor the

return of deposit ianic
el Setler agree that, in the even any broker ar affitianed licens
casts ol e hkaJh') and Tieensees) will e urid Iyl parey joining the,
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26.

~n

In the event this Agrecment is conting

s e have olaane of o tnal il | TP T T CY TN ST R E TTTER Y LT WO PRNY BICR NI
. . +

(X)) A Real Bstate Revovery Fund exsis 1o ronmibise auy |
licensee owing W frand, miseepresenttion, or deccit i real cotale nsacinom and v hocbine becir ik o collect e Jdecat adier eslemst-
+ing all Bgat and equitable remedies. For complens details bt e P, call C0070 250 3008 o Gt 500 018 Ceathin eyl aml

(717) 783-4854 (ougside Pennsylvania).

’
»

NOTICE (1-00)

NOTAPPLICABLE

0O  APPLICABLE: CONDOMINIUM
Buyer acknowledges that the Property is a unit of a condominium it is pomaily van by
Condominium Act of Pennsylvania vequires Seller o funish Buyer with a Centiticnte of Resale il copics of the condomininm deckuntion
(other than plats and plans), the bylaws, and the rules and regulitions ol the associationg,

00 APPLICABLE: PLANNIEED COMMUNITY (HOMEOWNER ASSOCLNTION)
Buyer ucknowledges that the Propenty is part of a planned commumity as detined hy
Planned Community Notice fur the definition comtained in the Act), §5I07G0 of the Act iequires Seller o Tunish Buyer with w copy of ihe
Beckiation (other than plass and phans), the bylinws, the vules and iegulations of the axsocttion, anrd a Certificme contiaining the provisions set
fortli in §5407(1) of the Aca.

(A) Wiihin diys of the excetion of ihis Agrcement, Sceller will sulanit a teqguest to the
uments necessary 1o enable Seller to comply with the Act. Fhe Act provides thin the association is required 1 provide these dacuments within
10 days of Seller’s request.

(B) Underihe Act, Seller is not liable (o Buyer for the ailure or delay of the associztion 1o provide the Centificate in a timely nanner, nor is Seller
liable 10 Buyer for any erroncous infunmation provided by the association mud included in the Centificae. ’

(C) Buyer may declure this Agreement VOII atany time before Buyer's receipt of the associmion documents and for § days thercalier, OR until
seltlement, whichever oceurs first, Buyer's notice declaring this Agiccment void must be in wiiting: thereafter all deposit monics witl he
retumed 1o Buyer, :

(1) In the event the association has the right 10 buy the Propeny (right of firstrefosal), and the association exercises that vight, Scller will reimburse
Buyer for all nonies paid by Buyer on account of purchase price amd for any costs inconred by Buyer for: (1) “The premiom for mechanics lien
insurance and/or title scearch, or fee for cancellation of same, il any; (23 The puemiuns Tor tood insurance and/or fire insurance with extend-
ed coverage, insurance binder charges or cancellition fee, i any; (3) Appraisal fees and charges paid in advance 1o montgage lender, if any;
(4) Buyer's customary settlement costs and acermals.

MAINTENANCE & RISK OF LOSS (1-00)

(A) Scller will miaintain the Propenty, gronnds, lixtures, ad
wear and tear excepiced. o

(B) Inthe event any sysiem or appliance included in the sale of the Property faits
notify Buyer in writing of Seller'sicloice to:

I. Repair or replacé the failed system or appliance before senlement o credit Buyer
tem or appliance (this option must he acceptable t e mongage lende, iFany), In cich case, Buyer aceepts the Property and agrees 1o
the RELEASE set forth in paragraph 25 o this Agrecimen, OR ' '

ab setlement forthe Faie nsnket value of the failed systemor applinnee, in which

ot ovde” wsociation. 3107 of the Uniforn

the: Unitorm Planaed Conmnanity Act. (See Delinition of

association tor i Cenilicate of Resale and the doe-

any personal prapenty specilically scheduled herein in its present condition, noraal
T
and Scller dues not repair or eplice the itemn, Scller will promptly

at seitlement for the fair market vatue of the ailed Sys-

2.7 Make no repairs or replacements, and not credit Buyes
case Buyer will notily Seller in writing witkio § days o hefore settlement, whichever is soonet, that Buyer will;
RELEASE et fouh i pacapiaph 25 of 1his Apreemen, OR

i Aceept ihe Propeny and agree 1o the
account of purchise price will be relurmed promptly fo Buyer

b Teminate this Agrecinent, in which case all depenitimonies paid on

andahis Agrecanent will he VOID,
(C) Seller will bear visk of loss from fire or other casualties uotl e of se
ety included in this sule that is not repaired or replaced prior to settlenient, Buye
prompuly receiving wll monies paid on acconnt of purchive price or af aceepting the Propenty ia its then comdition together with the procecds
of any fusurance recovery obtainable by Seller. Buyer is heweby notitied the Buyer niy iosure Buyer's equitable interest in this Property as off

thement. D the event of damage by fire or sther casualiies 10 any prop-
rwill have the option of rescinding this Agrecment and

the time of execution of this Agreement.

WAIVER OF CONTINGENCIES (1-00)

ent on Boyere's right w inspect and/in wepain the Propenty, Buyer's Grilure fo exercise any of Buyer's options

within the tisne limits specified in the confingency provision(s) will constitute a WAIVER of that contingeney and Buyer aceepts the Property

andd agrees fo the RELEASE set forth in paragraph 25 of this Agrecment.

RELEASE (1-00) Buyer Bierehy releases, quit claims and forever discharpes SELLER, ALL BROKERS, (heir LICENSEES, EMPLOY-

FES, and any OFFICER or PARTNER ol any ane of them and any other PERSON, FIRM, or CORPORATION who wiay be liable by or

through them, feom any and all cliims, losses or deminds, including, but not limited fo, persimal injuries and property damage and all of

the consequences thereof, wheitir v L or e which me ariee frem e presence o8 temniteo, < ofher wond-horing inseets, radon,
beadd-Based paint bazards, envirommental Bazards any delects in e fndis it on-Jof seviage disposit system or deficienvies in the on-site
waler service system, or any defects or conditions o the Prapecty, ‘This release will survive settlement.

REPRESENTATIONS (1-00) ’

(A) Buyer understands that any representations. claims, advertising, promaotional activities, brochures or plans of any kind made by Sefler, Rrokers,
their liceitsees, employees, officers, or pantners are nata pant of this Agieanent unless expressly incorporated or stated in this Agreement.

(B) U is undgrstaod that Buyer has inspected the P'roperty hefore signing this Aprecinent {including fixtures and any personal property
specifically scheduled herein), ur has wiived the right to do so, and has ageeed (o purchase it inits present condition unless otherwise
stated in this Agrecmend. Buyer acknowledpes that Brokers, their licensees, employees, officers or partners have not made an indepen-
dent eximination or determination of the structiral sounduess of the Praperty, the ape or condition of the components, enviconmental
conditions, the permitted nses, or of conditions existing in the locale where the Propercty is situated; nor e they made a mechanical
inspection of any of the systems contained therein.

1) 1tis Nurther understood tar this Agreerient contains the whole
CovERAaS. representations, statements o conditions, aal or oilerw ise

el ormodificd exeept in weiting executed by the parties.,

apreement between Seller and Buyer ad there are no other tenns, obligations,
ol any ki whatsoever cancerning this sale. Furthermaore, this
Agreement will nor be altered, amended, chang

(1) Mhe headings, captions, ant line muonbers in ihis Agreement e meant onls ooneake it easier o find the paragriphs.
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591 38, BROKERS (1-00) “the Business Relationships etween the Brakers) and Sclles and Hoyer e as lollows, UNLESS ilitieren relianship is 991
857 dhecked below. 5 |
595 (A) The Listing Broker is Agent for Setler. | S5
597 (B) The Sclling Bruker is Agem for Buyer. , 5u
598 (C) When the Listing Broker and Selling Broker are the same, the Bioker is a Dual Agent. Duat Ageney applies 10 all Jicensecs, UNLESS dhere is 548
599 a Designated Ageni(s) for Scller and a Designated Ageni(s) for Buyer, If the sane Licensee is designated for Seller and Buyerthe Licensee is 599
0 a Dual Agent. [10]
N A Business Relationship exists that is different from shove, as (ollows: 61
602 O The Selling Broker is the Agent/Suluigent for Seher. 602
603 O  The Selling Broker is a Trinsaction Licensee. . 603
604 0 The Listing Broker is a Trnsaction Licensee. : G4
605 (D) Bruker(s) may perfurm services w0 agsist unrepresenéd panties in comsplying with tee terms of this Agreement. 605
606 29. MLEIJATION (7-96) : 606
607 %OT AVAILANLE 607
Goa O WAIVED. Buyer and Seller understaml tha ey avay choose 1o medinte st e date, should a0 dispute arise, but that there will be no obli- - G
€08 gation on the pan of any pany 1o do so, 6UY
610 O ELECTED 610
611 (A) Buyer and Seller witl iry 10 resolve any dispute ar claing that way arise Bonn this Agreement Hiongle mediation, in accondance with the Rules 511
612. and Procedures of the Home SellersA fome Buycrs Dispute Resolution Systent. Any agreement reached thrangh a mediation conference and 612
613 signed hy the parties will be binding. 613
614 (B) Buyer and Seller acknowledge that they fave received, sead, and wnlerstand the Rules sund Procestures of e Home Selfers/Home Buyers 614
615 Dispute Resolution System. (See Mediation Nutice.) 615
616 (C) "Mis agreement 1w mediute disputes anising from this Agrecoient will svive setilenient, 616
&17 617
618 Buyer and Scller acknowledge that they have read aned nuderstad the nolices and explanatory information set forth in this Aprecment, 618
619 619
620 Buyer acknowledges reeeiving a copy of this Agrecient af the time of signing, 620
621 . 621t
622 NOTICE TO PARTIES: WIHEN SIGNED, THIS AGREEMENT IS A BINDBING CONTRACE. Return by fuesimile transaission (FAX) of this 622
623 Agr , and all addenda, bearing the siguatures of all partics, constitutes acceplance of this Agreement. Paclies to this transaction are advised 623
624 to consult an attorney befure signing if they desire legal advice. ‘ / . 624
VIR SN
626 VITNLSS - BuYER y At L ~ DATIL s 626
627 Buyer Name (print) __; . SS# 527
~8 Muailing Address __ 422/, £ =4 y W%&W/ z 628
) Phonets LN27 70 7 FAX o E-Mail 520
630 630
631 WITNESS BUYLER DATE 631
62 ° Buyer Name (print) SS# 632
633 Mailing Address 633
634 Phone #s FAX 8 E-Mail 634
635 635
636 WITNESS BUYER DATE 636
. 37 Buyer Name (print) SS# 637
638 Mailing Address 630
639 Phone #is FAX # E-Mail 639
640 ' . . 640
641 Seller hereby approves the ahove contract this (date) Y22t 02 - 16 — ﬂ 2 641
642 . and in consideration of the services rendered in procucing the Buyer, Scller agrees to pay he iwaned Listing Broker a fee of __ ' [O/ - 642
643 offfrom the herein specified sale price. In the even Buyer defaults heseumder, any monies paid on account will be divided <5270 643
644 Seller, . Listing Broker, but in no event will the sum paid 10 the Listing Bioker be in excess of the above specified Broker’s fee. 644
645 , )ﬂ/ . ‘ ) 65
645 WITNESS ﬂz(/ / (i |, SELLER ,Q\gz/n A %])—é 7 C/02 55
647 Seller Name (print) _L_[A/_QA Z#QM /V/___ o SS0__2 b 647
68 Mailing Address WAL BWII S o ce-, Lotayette. TN po
643 Phone s _7) {p il 250 47 $Y A 1-Mail 649
650 650
651 " WITNESS SELLER DATE 651
§52 Seller Naine (print) SS# 652
653 Muiling Address 653
654 Phone #s_ FAX # F-Mail 654
655 655
6 WITNESS SELLER DATE 656
1 Seller Name (prini) — Ssi 657
658 Mailing Adidress ——— 658
659 Plume fis e BAX M . - Atail 659
660 660
€61 Hrokers'/Licensces® Certifieations (check all that are applicable): 661
662 0O Reparding Lead-Based Paing Hazards Disclosure: Reeurived if Property was huilt before 1978: The u;llln:mi; ued Licensees involved in 662
663 this trnsaction, on behadf of themsclves i their nokers certify that theie satements we true o the best of dicir houwledge and helicf, 663
654 Acknowledgement: The Licensees involved in this teansaction have infinaned Seller of Seller's obligations under The Residential Lead Paint 664
665 Hazard Reduction Act, 42 U.S.C. ARS2(ch), and are aware of their responsibility s cnsore compliance, 665
666 €66
G a Regarding FITA Mortgages: (e sndersigoed Livensees invalved i ihis stzsaction, on behatl of temselves aned their brakers, cenify shat 667
6R8 the terus of this contmet for purchase me troe 1o the hest of aiheir knowledge and hebief, and tha iy other agreenent entered into by any of 68
669 these parties in conmection with this transaction is sached 10 ihis Apiecment, (i3]
678 670
in O  Regarding Med’ation: The wdersigned O Listing Bioley ) Selling Broker  agree 1o submit 1o mediation in accordance will para- 671
. 672 grtph 29 ol this Agrecinent, . 672
673 673
LISTING BROKER (Company Name) ____ . 61
«  ACCEIIED BY DAIE 6
618 . 676
677 SELLING BROKJR (Compuy Nare) AZI_L , . &
@8 ACCEPIED u?&_\{u @ﬁL Aol G
671 679
680 600



VERIFICATION

I verify that the statements made in the within
PLAINTIFFS PRELIMINARY OBJECTIONS TO ANSWER, NEW MATTER AND
COUNTERCLAIM AMENDED PURSUANT TO PA.R.C.P. 1028(C)(1) OF
DEFENDANT, ELEANOR G. GRAFF, are true and correct upon the
undersigned’s information and belief. This verification is made
by Plaintiffs’ Counsel because Plaintiffs are outside the
jurisdiction of this Court and are unavailable for purposes of
obtaining their verifications within the time allowed for filing
this pleading. The Plaintiffs are the source of the undersigned’s
information. I understand that false statements made herein are

subject to the penalties of 18 Pa. C.S.A. § 4904 relating to

S

Andrew P\ Gates, Esquire

Counsel for Timothy J. Fitzwater,
Lisa A. Fitzwater, Jay Faust, Sally
Faust, Lawrence M. Way, Amy L.
Way, John E. Farr, and
Catherine E. Farr

unsworn falsification to authorities.

DATE: §/ Lo 02




TN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PENNSYLVANIA

No. 02-760-CD IN EQUITY

TIMOTHY J. FITZWATER, LISA A.
FITZWATER, JAY FAUST, SALLY FAUST,
LAWRENCE M. WAY, AMY L. WAY, DANIEL
LEE, EVA LEE, ALFRED WILLIAM WILSON
SHARON ELIZABETH WILSON, ROBERT
CURLEY, JOHN E, FARR and CATHERINE
E. FARR, Plaintiffs

Vs,
CITY OF DuBOIS and ELEANOR F. GRAFF
her successors and/or assigns
claiming any interest in the
described property,

Defendants

PLAINTIFFS' PRELIMINARY OBJECTIONS
TO ANSWER, NEW MATTER AND COUNTER-
CLAIM AMENDED PURSUANT TO Pa.R.C.P.
1028(C) (1) OF DEFENDANT, ELEANOR G.
GRATFE

e Ay
W

at\f.. / ‘U_JBE
F 2&?539#2.%

LAW OFFICES
GATES & SEAMAN
2 NORTH FRONT STREET
P.O. BOX 846
CLEARFIELD, PA. 16830

THE PLANKENHORN CO., WILLIAMIPORT, PA,




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

TIMOTHY J. FITZWATER, LISA A.
FITZWATER, JAY FAUST, SALLY FAUST,
LAWRENCE M. WAY, AMY L. WAY, DANIEL:
LEE, EVA LEE, ALFRED WILLIAM WILSON:
SHARON ELIZABETH WILSON, ROBERT
CURLEY, JOHN E. FARR and CATHERINE

E. FARR, :
Plaintiffs : No. 02-760-CD
-vs- : In Equity
CITY OF DUBOIS and ELEANOR G. :
GRAFF, her successors and/or :
assigns claiming any interest in : I
the described property, : g B
Defendant : o
AFFIDAVIT OF SERVICE MAY 2 1 7003
COMMONWEALTH OF PENNSYLVANIA s -
:SS. William A. Shaw

COUNTY OF CLEARFIELD Prethenetary

ANDREW P. GATES, ESQUIRE, of Gates & Seaman, being
duly sworn according to law, states that he, on May 15, 2003,
mailed, by regular U. S. Mail, postage prepaid, a true and
correct copy of Praecipe for Entry of Appearance, as follows:

Toni M. Cherry, Esquire Peter F. Smith, Esquire
GLEASON, CHERRY & CHERRY, LLP P. O. Box 130
P. 0. Box 505 Clearfield, PA 16830

DuBois, PA 15801

Jeffrey S. DuBois, Esquire
498 Jeffers Street
DuBois, PA 15801

Andrew P./ Gates, Esquire
GATES & SEAMAN

Sworn to and subscribed before

me this [fo‘day of May,‘2003.
/%M%ﬂ,c/éy

NOTARIAL SEAL
SHARON J. BAILEY, Notary Pubiic
Bradford Twp., Clearfield Coun

My Commission Expires June 23,




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

TIMOTHY J. FITZWATER, et al

VS. : NO. 02-760-CD
CITY OF DUBOIS, et al

ORDER

NOW, this 20th day of May, 2003, the Court noting
the preliminary objections filed on May 16, 2003, on behalf of
the Plaintiffs therein named, it is the ORDER of this Court that
the Court Administrator schedule the same for oral argument,
estimated time thereof to be sixty (60) minutes.

BY THE COURT,

S ran

\"d

Jadge

MEY 220543

Witharn A. Shaw
Praiianatany







02-760-CD Fitzwater vs. DuBois etal

Andrew P. Gates, Esq.
PO Box 846

2 North Front Street
Clearfield, PA 16830

Daniel Lee

Evalee

206 E. Washington Ave.
DuBois, PA 15801

Robert Curley
144 E. Long Ave.
DuBois, PA 15801

Toni M. Cherry

Gleason, Cherry & Cherry
PO Box 505

1 North Franklin St.
DuBois, PA 15801

Peter F. Smith, Esq.
PO Box 130
Clearfield, PA 16830

Jeffrey S. DuBois

Hanak, Guido, and Taladay
498 Jeffers St.

PO Box 487

DuBois, PA 15801




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

TIMOTHY J. FITZWATER, et al

VS. : NO. 02-760-CD
CITY OF DUBOIS, et al

ORDER

NOW, this 20th day of May, 2003, this being the date
set for argument on the various motions and petitions filed on
behalf of various Plaintiffs, it is the ORDER of this Court that
the Petition for Withdraw from the case filed by Plaintiffs
Alfred Wilson and Sharon Wilson and the pro se "Motion" to
Withdraw filed by Plaintiffs Daniel Lee and Eva Lee be
dismissed. The Court notes that the preliminary objections
filed by the Plaintiff, pro se, to the counterclaim are moot due
to the filing of the Amended Complaint.

BY THE COURT,

A rrtn i
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Williars A, Shaw
i ‘rathanstary
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02-760-CD Fitzwater vs. DuBois etal

Andrew P. Gates, Esq.
PO Box 846

2 North Front Street
Clearfield, PA 16830

Daniel Lee

Eva Lee

206 E. Washington Ave.
DuBois, PA 15801

Robert Curley
144 E. Long Ave.
DuBois, PA 15801

Toni M. Cherry

Gleason, Cherry & Cherry
PO Box 505

1 North Franklin St.
DuBois, PA 15801

Peter F. Smith, Esq.
PO Box 130
Clearfield, PA 16830

Jeffrey S. DuBois

Hanak, Guido, and Taladay
498 Jeffers St.

PO Box 487

DuBois, PA 15801



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

TIMOTHY J. FITZWATER, LISA A. FITZWATER,

JAY FAUST, SALLY FAUST, LAWRENCE M. WAY,
AMY L. WAY, DANIEL LEE, EVA LEE, ALFRED
WILLIAM WILSON SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR and CATHERINE :

E. FARR, :

Plaintiffs : No. 02-760-CD

-Vs- : In Equity

CITY OF DUBOIS and ELEANOR G. GRAFF, her : F I L E D
successors and/or assigns claiming any interestin  :
the described property, :

Defendant : MAY 28 2003

AFFIDAVIT OF SERVICE ol tiss|w
William A. Shaw
COMMONWEALTH OF PENNSYLVANIA : Prothonotary
:SS. W e C

COUNTY OF CLEARFIELD : [

ANDREW P. GATES, ESQUIRE, of Gates & Seaman, being duly sworn according to
law, states that he, on May 16, 2003, mailed, by regular U. S. Mail, postage prepaid, a true and
correct copy of Plaintiffs Preliminary Objections to Defendant Eleanor G. Graffs Amended Answer,
New Matter and Counterclaim as follows:

Toni M. Cherry, Esquire Peter F. Smith, Esquire
GLEASON, CHERRY & CHERRY, LLP P. O. Box 130
P. O. Box 505 Clearfield, PA 16830
DuBois, PA 15801
Jeffrey S. DuBois, Esquire Mr. and Mrs. Daniel Lee
498 Jeffers Street 206 East Washington Avenue
DuBois, PA 15801 DuBois, PA 15801
GATES & SEAMAN

" ()it

Andre¥ P. Gates, Esquire

Sworn to and subscribed before me
A
/7 ' 7 _day of May, 2003.

7@ 72 W ‘RAVNOND, B
ROSE M. RAYMOND, No!afy Public

Clearfio'd Boro, Clearﬁe!d woun
My Commission Explres Oct. 28,

this
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

EQUITY ACTION

TIMOTHY J. FITZWATER,
LISA A. FITZWATER, JAY FAUST,
SALLY FAUST, LAWRENCE M. WAY,
AMY L. WAY, DANIEL LEE,
EVA LEE, ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,
and CATHERINE E. FARR,

Plaintiffs

VS.

CITY OF DUBOIS and
ELEANOR G. GRAFF, her successors
and/or assigns and all other
persons claiming any interest in the
described property,

Defendants

: No. 02 -760 C.D.

: Type of Case: EQUITY

Type of Pleading: ANSWER, NEW

: MATTER AND COUNTERCLAIM

. Filed on Behalf of: Defendant, CITY OF
: DUBOIS

: Counsel of Record for this Party:

: TONI M. CHERRY, ESQ.
: Supreme Court No.: 30205

: GLEASON, CHERRY AND

CHERRY, L.L.P.

. Attorneys at Law

. P.O.Box 505

: One North Franklin Street
: DuBois, PA 15801

: (814) 371-5800

?‘_

MAY 27 4l
0/ l ' 1 zo

W”hﬂfl H /\ {‘mw
Prothonotary

N Chne Yo Bvyy

'T;‘:B‘m'fl‘




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

EQUITY ACTION

TIMOTHY J. FITZWATER,

LISA A. FITZWATER, JAY FAUST,
SALLY FAUST, LAWRENCE M. WAY,
AMY L. WAY, DANIEL LEE,

EVA LEE, ALFRED WILLIAM WILSON, :

SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,
and CATHERINE E. FARR,

Plaintiffs : No. 02 - 760 C.D.
VS,

CITY OF DUBOIS and
ELEANOR G. GRAFF, her successors
and/or assigns and all other
persons claiming any interest in the
described property.,

Defendants

NOTICE TO PLEAD

To The Within Plaintiffs:

YOU ARE HEREBY NOTIFIED TO
PLEAD TO THE WITHIN NEW
MATTER AND COUNTERCLAIM
WITHIN TWENTY (20) DAYS FROM
THE DATE OF SERVICE HEREOF.

GLEASON, CHERRY AND CHERRY, LL.P.
By, / 2y vy/é/ /O(_/(
/" fltomeys fof I??(ndant, CITY OF DUB6IS




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

EQUITY ACTION

TIMOTHY J. FITZWATER,

LISA A. FITZWATER, JAY FAUST,
SALLY FAUST, LAWRENCE M. WAY,
AMY L. WAY, DANIEL LEE,

EVA LEE, ALFRED WILLIAM WILSON,

SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,
and CATHERINE E. FARR,

Plaintiffs : No. 02 -760 C.D.
VS.

CITY OF DUBOIS and
ELEANOR G. GRAFF, her successors
and/or assigns and all other
persons claiming any interest in the
described property,

Defendants

ANSWER

AND NOW, comes the Defendant, CITY OF DUBOIS, by and through its attorneys,

GLEASON, CHERRY AND CHERRY, L.L.P., and answers the Complaint of Plaintiffs as

follows:

1. ADMITTED.

2. ADMITTED.

3. ADMITTED.

4. ADMITTED.

5. ADMITTED.




6. ADMITTED.

7. ADMITTED.

8. ADMITTED.

9. ADMITTED.

10. ADMITTED.

11. DENIED as stated. Defendant, CITY OF DUBOIS, believes and therefore avers
that Plaintiff, ROBERT CURLEY, resides at 155 Schonwalder Road, Clearfield, Clearfield
County, Pennsylvania 16830.

12. ADMITTED.

13. ADMITTED.

14. ADMITTED.

15. ADMITTED in part and DENIED in part. It is ADMITTED that Defendant,
ELEANOR G. GRAFF, previously resided at 133 East Washington Avenue, DuBois,
Clearfield County, Pennsylvania. All other aspects of Paragraph 15 are DENIED. ELEANOR
G. GRAFF currently resides in a residential care facility near LaFayette, Indiana, and is
completely incapacitated because she suffers from Alzheimer’s Disease. Her daughter, Linda
L. Bolam, is her Attorney-in-Fact and resides at 70 Wildwood Place, LaFayette, Indiana
47905.

16. ADMITTED.

17. ADMITTED.

18. ADMITTED.

19. ADMITTED.




20. ADMITTED.

21. DENIED. Plaintiff, ROBERT CURLEY, is not a tenant of real property located at
144 East Long Avenue, DuBois, Clearfield County, Pennsylvania. On the contrary, ROBERT
CURLEY resides at 155 Schonwalder Road, Clearfield, Clearfield County, Pennsylvania
16830.

22. ADMITTED.

23. ADMITTED.

24. ADMITTED.

25. DENIED as stated. The one (1) family detached dwelling located on the premises
of ELEANOR G. GRAFF is not a non-conforming use. On the contrary, said one (1) family
detached dwelling is specifically permitted in an R-1, Residential District. It is further
DENIED that the two (2) family detached dwelling located on said premises is a non-
conforming use. On the contrary, multiple-family dwellings which would be three or more
units are specifically permitted in an R-1 District under the current ordinances of the CITY OF
DUBOIS. Since there are three units located on the Graff property, those units are specifically
permitted in an R-1 Residential District. The size of the lot upon which the units are located is
a non-conforming lot. However, by way of further answer, it is averred that the property of
ELEANOR G. GRAFF would not be subject to the terms and provisions of Ordinance 1470 or
any modification thereof because the dwellings were located on the lot and the lot was in
existence prior to the time of the enactment of Ordinance No. 1470.

26. DENIED as stated. The one (1) family detached dwelling and the two (2) family

detached dwelling are not non-conforming uses as multiple-family dwellings are permitted in




an R-1 Residential District. However, by way of further answer, it is averred that the property
of ELEANOR G. GRAFF would not be subject to the terms and provisions of Ordinance No.
1470 or any modification thereof because the dwellings wére located on said premises and the
lot was in existence prior to the time of the enactment of Ordinance No. 1470.

27. DENIED. On the contrary, only Plaintiffs, Jay Faust and Sally Faust, and Plaintiffs,
Alfred William Wilson and Sharon Elizabeth Wilson, own homes in the same neighborhood as
the premises of Defendant, ELEANOR G. GRAFF. All of the other Plaintiffs’ properties are
located on other streets or on other blocks that would not be adjacent to or considered to be in
the same neighborhood as the Graff premises.

28. DENIED. The two (2) family detached dwelling has not been vacant for a period in
excess of four years nor has it ever ceased to be used by ELEANOR G. GRAFF as a two (2)
family dwelling. At no time has ELEANOR G. GRAFF abandoned her use of said premises as
a two (2) family detached dwelling but, on the contrary, the same remains a two (2) family
dwelling to this date.

29. DENIED. The answer set forth in Paragraph 28 is incorporated herein by reference
as if fully set forth at length herein.

30. DENIED as stated. The two (2) famify detached dwelling of Defendant,
ELEANOR G. GRAFF, had a waterline break in the year 2000 but that break was repaired.
By further answer, it is averred that Defendant, ELEANOR G. GRAFF, is an elderly person
who has had difficulty overseeing her properties because of her physical infirmities. At no

time did she intend to abandon the use of the premises as a two (2) family detached dwelling.




31. DENIED as stated. The answer set forth in Paragraph 30 is incorporated herein by
reference as if set forth at length herein.

32. DENIED as after reasonable investigation, Defendant, CITY OF DUBOIS, is
without sufficient knowledge to attest to the truth or falsity of the averments set forth in
Paragraph 32 and strict proof of same is required at trial.

33. DENIED as after reasonable investigation, Defendant, CITY OF DUBOIS, is
without sufficient knowledge to attest to the truth or falsity of the averments set forth in
Paragraph 33 and strict proof of same is required at trial.

34. DENIED as after reasonable investigation, Defendant, CITY OF DUBOIS, is
without sufficient knowledge to attest to the truth or falsity of the averments contained in
Paragraph 34 as the same is within the sole knowledge of the Plaintiffs and strict proof thereof
is required at trial. By way of further answer, it is averred that determinations as to the need
for repairs is solely within the province of the owner of the premises, ELEANOR G. GRAFF,
and her determination of what repairs are needed to the subject premises and can be afforded
by her are solely within her right as the owner and are in no way an indication of any intent to
abandon the premises.

35. DENIED. The utility meters have not been removed.

36. DENIED. On the contrary, said premises has never ceased to be used as a two (2)
family detached dwelling.

37. DENIED as stated. At no time has the subject premises ceased to be used as a two

(2) family dwelling.




38. DENIED as a conclusion of law to which no response is required. Insofar as a
response is required, it is DENIED that the two (2) family detached dwelling is a non-
conforming use and it is DENIED that said dwelling has been abandoned as a two (2) family
detached dwelling.

39. DENIED as a conclusion of law to which no response is required. Insofar as a
response is required, it is DENIED that Defendant, ELEANOR G. GRAFF, has shown a settled
purpose to abandon the use of the premises as a two (2) family detached dwelling. Moreover, it
is DENIED that the dwelling is a non-conforming use. On the contrary, the use of said
dwelling in conjunction with the other house located on the premises is a specifically permitted
use in an R-1 District.

40. ADMITTED in part and DENIED in part. While it is ADMITTED that the
properties of Defendant, ELEANOR G. GRAFF, are currently listed for sale, Defendant, CITY
OF DUBOIS, believes and therefore avers from information it has received in this lawsuit, that
the buyer for the premises has declined to consummate the sale due to legal action being
brought in the instant case.

41. ADMITTED.

42. ADMITTED.

43. DENIED. No. representative authorized to receive such information was ever

advised of any such information as set forth in Paragraph 43.

44. DENIED. On the contrary, the CITY OF DUBOIS has an appointed zoning officer. iﬂ
45. DENIED. At no time has Defendant, CITY OF DUBOIS, ever acknowledged that :

the two (2) family detached dwelling had been abandoned. On the contrary, the CITY OF




DUBOIS does not consider said property to have been abandoned by Defendant, ELEANOR
G. GRAFF. The CITY OF DUBOIS does not consider the property of ELEANOR G. GRAFF
to be in violation of any ordinances of the CITY OF DUBOIS and, accordingly, no
enforcement proceedings are warranted against Defendant, ELEANOR G. GRAFF.

46. DENIED as a conclusion of law to which no response is required. Insofar as a
response is required, it is averred that there are no issues which would warrant a hearing before
the Zoning Hearing Board of the CITY OF DUBOIS.

47. DENIED as a conclusion of law to which no response is required. Insofar as a
response is required, it is DENIED that Defendant, ELEANOR G. GRAFF, has ever indicated
any intent to abandon the premises located at 133-1/2 and 135-1/2 East Washington Avenue,
DuBois, Pennsylvania.

By way of further answer, it is averred that the premises owned by ELEANOR G.
GRAFF was in use as multiple-family dwellings at the time that each and every one of the
Plaintiffs moved into their present residence. There has been no change in the use of the
premises owned by Defendant, ELEANOR G. GRAFF, which would affect the over-crowding
of the land, blight, danger or congestion in travel and transportation. Plaintiffs are estopped
from raising any objection to the use of the premises as it was in use at the time that they
moved into the neighborhood.

48. DENIED as a conclusion of law to which no response is required. Insofar as a
response is required, it is DENIED that Defendant, ELEANOR G. GRAFF, has indicated actual
abandonment of the property located at 133-1/2 and 135-1/2 East Washington Avenue, DuBois,

Pennsylvania.




By way of further answer, it is averred that the premises owned by ELEANOR G.
GRAFF was in use as multiple-family dwellings at the time that each and every one of the
Plaintiffs moved into their present residence. There has been no change in the use of the
premises owned by Defendant, ELEANOR G. GRAFF, which would affect the over-crowding
of the land, blight, danger or congestion in travel and transportation. Plaintiffs are estopped
from raising any objection to the use of the premises as it was in use at the time that they
moved into the neighborhood.

49. DENIED. Defendant, ELEANOR G. GRAFF, has not committed any violation of
any of the zoning ordinances of the CITY OF DUBOIS. The area surrounding the premises
owned by Defendant, ELEANOR G .GRAFF, does not suffer from over-crowding, blight,
danger or congestion in travel or transportation and is just like every other older neighborhood
in the CITY OF DUBOIS. The premises owned by ELEANOR G. GRAFF was in use as
multiple-family dwellings at the time that each and every one of the Plaintiffs moved into their
present residence. There has been no change in the use of the premises owned by Defendant,
ELEANOR G. GRAFF, which would affect the over-crowding of the land, blight, danger or
congestion in travel and transportation. Plaintiffs are estopped from raising any objection to
the use of the premises as it was in use at the time that they moved into the neighborhood.

50. DENIED. Defendant, ELEANOR G. GRAFF, has not committed any zoning
violation. The premises owned by ELEANOR G. GRAFF was in use as multiple-family
dwellings at the time that each and every one of the Plaintiffs moved into their present
residence. There has been no change in the use of the premises owned by Defendant,

ELEANOR G. GRAFF, which would affect the over-crowding of the land, blight, danger or




congestion in travel and transportation. Plaintiffs are estopped from raising any objection to
the use of the premises as it was in use at the time that they moved into the neighborhood.

It is further DENIED that the area surrounding the premise of ELEANOR G.
GRAFEF suffers from over-crowding of land, blight, danger and congestion in travel and
transportation. On the contrary, the area surrounding the lot of ELEANOR G. GRAFF is an
older neighborhood and is similar to all other older neighborhoods in the CITY OF DUBOIS
and is substantially the same now as it was at the time when Plaintiffs moved into the
neighborhood.

51. DENIED as a conclusion of law to which no response is required. Insofar as a
response is required, it is DENIED that the zoning ordinances of Defendant, CITY OF
DUBOIS, have any bearing upon the use of the land of ELEANOR G. GRAFF as said premises
predated all of the zoning ordinances of the CITY OF DUBOIS. By way of further answer, it is
averred that the premises owned by Defendant, ELEANOR G. GRAFF, does not pose a threat
of loss of health, life or property nor does said premises cause over-crowding of land, blight or
danger and congestion in travel and transportation. By way of further answer, it is averred that
the use made by Defendant, ELEANOR G. GRAFF, of her property does not violate any of the
ordinances of the CITY OF DUBOIS.

52. (sic 50) DENIED as a conclusion of law to which no response is required. Insofar
as a response is required, it is DENIED that the zoning ordinances of the CITY OF DUBOIS
govern the use of the premises owned by ELEANOR G. GRAFF as said premises were in

existence and in use prior to the enactment of the zoning ordinances of the CITY OF DUBOIS.




By way of further answer, it is averred that the use made by Defendant, ELEANOR G.
GRAFF, of her property does not violate any of the ordinances of the CITY OF DUBOIS.
WHEREFORE, Defendant, CITY OF DUBOIS, requests your Honorable Court to

dismiss Plaintiffs’ Complaint with prejudice.

NEW MATTER

53. Defendant, CITY OF DUBOIS, hereby incorporates the answers set forth in
Paragraphs 1 through 52 inclusive of the foregoing Answer as if the same were fully set forth
herein at length.

54. Plaintiffs’ Complaint fails to state a claim upon which relief may be granted.

55. The CITY OF DUBOIS does not consider that the use by Defendant, ELEANOR G.
GRAFGF, of the premises located at 133, 133-1/2 and 135-1/2 East Washington Avenue,
DuBois, Clearfield County, Pennsylvania 15801, to have been abandoned by ELEANOR G.
GRAFF.

56. That the premises located at 133 East Washington Avenue, DuBois, Clearfield
County, Pennsylvania, was in existence and in use as a single family dwelling prior to the
enactment of all zoning ordinances of the CITY OF DUBOIS.

57. That the premises located at 133-1/2 and 135-1/2 East Washington Avenue, DuBois,
Clearfield County, Pennsylvania 15801, was in existence and in use prior to the enactment of
all of the zoning ordinances of the CITY OF DUBOIS.

58. That the 50’ x 150’ lot upon which the buildings known as 133, 133-1/2 and
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135-1/2 East Washington Avenue, DuBois, Clearfield County, Pennsylvania 15801, was in
existence and the buildings currently located thereon were so located prior to the enactment of
any of the zoning ordinances of the CITY OF DUBOIS.

59. That the buildings and real property located at 133, 133-1/2 and 135-1/2 East
Washington Avenue, DuBois, Clearfield County, Pennsylvania 15801, were in existence and in
use at the time that each and every one of the Plaintiffs moved into his respective residence.

60 Plaintiffs are estopped from now complaining that the existence of the properties at
133, 133-1/2 and 135-1/2 East Washington Avenue cause over-crowding of land, blight or
danger and congestion in travel and transportation.

61. Plaintiffs’ claims are barred by the defense of estoppel.

62. That the CITY OF DUBOIS has made no determination that the use of the premises
at 133, 133-1/2 and 135-1/2 East Washington Avenue by the owner of said premises has been
abandoned.

63. That the CITY OF DUBOIS is immune from any suit by any individual to attempt
to force the CITY OF DUBOIS to make such a determination.

64. Plaintiffs’ cause of action is therefore barred by the defense of immunity from suit.

65. Plaintiffs have averred that the premises in question has been abandoned for more
than four years.

66. Plaintiffs did not commence their suit until after ljefendant, ELEANOR G. GRAFF,
had advertised the premises for éale as a single family dwelling and a double family dwelling
and had secured a buyer for the premises based on that representation.

67. The delay in filing the Complaint was due entirely to Plaintiffs.

11




68. Defendants have, by virtue of the aforesaid, been prejudiced by this delay.

69. Plaintiffs are guilty laches.

70. Plaintiffs’ cause of action against Defendants is accordingly barred by the defense
of laches.

71. The applicable Pennsylvania statute of limitation, 42 Pa. Cons. Stat. Ann. §5522,
requires that suit on a cause of action against a government unit be commenced within six (6)
months of the date on which the cause of action accrued.

72. Any cause of action Plaintiffs might have had would have accrued on the date
which is one (1) year from the time that Plaintiffs maintain the subject premises was abandoned
and Plaintiffs’ action was not commenced until May 14, 2002, which is beyond the applicable
statutory period of limitation.

73. Plaintiffs’ action is accordingly barred by the applicable statute of limitation.

74. In the event that Plaintiffs’ action is governed by another statute of limitation,
Defendant asserts that Plaintiffs’ action is also barred by that applicable statute of limitation.

75. That the action of the Plaintiffs seeks to deprive the CITY OF DUBOIS of the
revenue it receives from real estate taxes paid on the premises known as 133, 133-1/2 and
135-1/2 East Washington Avenue in the City of DuBois, Clearfield County, Pennsylvania.

76. That the action of the Plaintiffs is void as being against public policy.

WHEREFORE, Defendant, CITY OF DUBOIS, respectfully requests that this Court
enter judgment in its favor and against Plaintiffs for all consequential and incidental damages,
including reasonable attorney’s fees and costs and such other and further relief as this Court

deems just and proper.
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COUNTERCLAIM

77. Defendant, CITY OF DUBOIS, Plaintiff in this Counterclaim, hereby incorporates
herein by reference the averments contained in Paragraphs 53 through 76 inclusive of the
foregoing New Matter as if the same were set forth at length herein.

78. Defendant, CITY OF DUBQIS, has been compelled to retain counsel to defend
itself in this action and has engaged Toni M. Cherry at the rate of $150.00 per hour.

79. The institution of this action by the Plaintiffs against Defendant, CITY OF
DUBQOIS, is arbitrary, capricious, vexatious and mean-spirited.

80. Therefore, the CITY OF DUBOIS is entitled to collect counsel fees and Court costs
from the Plaintiffs pursuant to 42 Pa. C.S.A. §2503.

WHEREFORE, CITY OF DUBOIS prays your Honorable Court to enter a judgment in
its favor and against Plaintiffs for all consequential and incidental damages, including
reasonable attorney’s fees and costs and such other and further relief as your Honorable Court
deems just and proper.

Respectfully submitted,

GLEASON, CHERRY AND CHERRY, L.L.P.

Attomeys fc;r D;éndz{nt,.CITY OP(B{BOIS
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COMMONWEALTH OF PENNSYLVANIA :
COUNTY OF CLEARFIELD >

Personally appeared before me, a Notary Public in and for the County and State
aforesaid, JOHN F. SUPLIZIO, who, being duly sworn according to law, deposes and says that
he is the Mayor of the CITY OF DUBOIS and as such Mayor is authorized to make this
Affidavit on behalf of the Defendant, CITY OF DUBOIS, as Mayor and that the facts set forth

in the foregoing Answer, New Matter and Counterclaim are true and correct to the best of his

knowledge, information and belief.

NOTARIAL SEA A
PAULA M. CHERRY, NOTARTRUBLIGY " "
CITY OF DUBOIS, CLEARFIELD COURHYY * °

MY COMMSSION EXPIRES SEPTEMER 1672005
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

EQUITY ACTION

TIMOTHY J. FITZWATER,

LISA A. FITZWATER, JAY FAUST,
SALLY FAUST, LAWRENCE M. WAY,
AMY L. WAY, DANIEL LEE, :
EVA LEE, ALFRED WILLIAM WILSON
SHARON ELIZABETH WILSON,

ROBERT CURLEY, JOHN E. FARR,

and CATHERINE E. FARR,

VS.

CITY OF DUBOIS and

Plaintiffs : No.02-760C.D.

ELEANOR G. GRAFF, her successors
and/or assigns and all other
persons claiming any interest in the

described property,

Defendants

CERTIFICATE OF SERVICE

I hereby certify that on this 29" day of May, 2003, a true and correct copy of the
Answer, New Matter and Counterclaim was served upon the following persons by mailing the
same to them by United States First Class Mail, Postage Prepaid, by depositing the same in the
United States Post Office at DuBois, Pennsylvania, addressed as follows:

Andrew P. Gates, Esq.
Gates & Seaman
Attorneys at Law

P. O. Box 846
Clearfield, PA 16830

Mr. Robert Curley

144 East Long Avenue
DuBois, PA 15801

Dated: May 29, 2003

Jeffrey S. DuBois, Esq. Peter F. Smith, Esq.
Hanak, Guido and Taladay Attorney at Law
Attorneys at Law P. O. Box 130

P. O. Box 487 Clearfield, PA 16830

DuBois, PA 15801
Mr. and Mrs. Daniel Lee
206 East Washington Avenue
DuBois, PA 15801

GLEASON RRY, L.L.P.

2 ,

By -
/ fitorneys for/?éendant, CITY OF DUBOIS



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
TIMOTHY J. FITZWATER, : No. 02-760-CD
LISA A. FITZWATER, JAY FAUST, :
SALLY FAUST, LAWRENCE M. WAY, : Type of Case: Equity

AMY L. WAY, DANIEL LEE,

EVA LEE, ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,

and CATHERINE E. FARR,
Plaintiffs : F , L E D

VS.

CITY OF DUBOIS and : MAY 2 © 703
ELEANOR G. GRAFF, her successors
and/or assigns and all other persons : Williar A Shaw
claiming any interest in the described ; Prothanotary
property, : "
Defendants
CERTIFICATE OF SERVICE

I, Peter F. Smith, attorney for Defendant Eleanor G. Graff, certify that I sent a true and correct
copy of DEFENDANTS GRAFEF’S PRELIMINARY OBJECTIONS TO PLAINTIFFS’ SECOND
SET OF PRELIMINARY OBJECTIONS by U.S. First Class Mail, Postage Prepaid on May 28, 2003

to the following:
Andrew P. Gates, Esquire Jeffrey S. DuBois, Esquire
Attorney for Fitzwaters, Attorney for the Wilsons
Ways, Fausts and Farrs HANAK, GUIDO and TALADAY
GATES & SEAMAN 498 Jeffers Street
Two North Second Street DuBois, PA 15801
Clearfield, PA 16830
Daniel Lee Toni M. Cherry, Esquire
EvaLee Attorney for City of DuBois
206 East Washington Ave. CHERRY & CHERRY
DuBois, PA 15801 One North Franklin Street

DuBois, PA 15801

Respectfully submitted,

Date: May 28, 2003

Peter F. Smitl{,
Attorney for Eleanor G. Graff
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

TIMOTHY J. FITZWATER, : No. 02-760-CD
LISA A. FITZWATER, JAY FAUST, :
SALLY FAUST, LAWRENCE M. WAY, Type of Case: Equity
AMY L. WAY, DANIEL LEE, :
EVA LEE, ALFRED WILLIAM WILSON, : Type of Pleading:
SHARON ELIZABETH WILSON, : Defendant Graff’s Preliminary Objections
ROBERT CURLEY, JOHN E. FARR, : to Plaintiffs’ Second Set of Preliminary
and CATHERINE E. FARR : Objections

Plaintiffs :

Filed on Behalf of:
Eleanor G. Graff
vs. : Counsel of Record for this Party:
: Peter F. Smith

CITY OF DUBOIS and : Supreme Court ID #34291
ELEANOR G. GRAFF, her successors : P. O.Box 130
and/or assigns and all other persons : Clearfield, PA 16830
claiming any interest in the described : (814) 765-5595
property, :

Defendants




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
TIMOTHY J. FITZWATER, : No. 02-760-CD
LISA A. FITZWATER, JAY FAUST, :
SALLY FAUST, LAWRENCE M. WAY, : Type of Case: Equity

AMY L. WAY, DANIEL LEE,
EVA LEE, ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,
and CATHERINE E. FARR,
Plaintiffs

VS.
CITY OF DUBOIS and
ELEANOR G. GRAFF, her successors

and/or assigns and all other persons
claiming any interest in the described

property,
Defendants

DEFENDANT GRAFF’S PRELIMINARY OBJECTIONS TO PLAINTIFFS’ SECOND
SET OF PRELIMINARY OBJIECTIONS

COMES NOW, Defendant Eleanor G. Graff, by her attoney Peter F. Smith, who files the
following Preliminary Objections to the second set of Preliminary Objections submitted by the
Plaintiffs’:

1. Plaintiffs’ filed their first set of Preliminary Objections on April 14, 2003.

2. The firm of Gates and Seaman subsequently entered its appearance for some of the
Plaintiffs and by letter advised the Court that the first Preliminary Objections were rendered moot
by an Amended Answer, New Matter and Counterclaim filed by Defendant Eleanor G. Graff.

3. The objections identified by Headings I and VI are barred by Pa.R.C.P. 1028(b)
because they could and should have been raised as part of Plaintiffs’ First Preliminary Objections.

4, Plaintiffs’ other Preliminary Objections are without merit and should be denied for

failure to conform to Pennsylvania law. The Amended Answer, New Matter and Counterclaim



sufficiently apprise the Plaintiffs of the operative facts and legal principals upon which the

Defendant Eleanor G. Graff bases her defense and counterclaim.

5. The additional information sought by Plaintiffs is more properly the subject for
discovery.
6. Defendant Eleanor G. Graff’'s averments in the Answer, New Matter and

Counterclaim are sufficient to frame the issues to this case of this case of resolution at trial.

Respectfully submitted,

7

Date: S// &g/ﬂf
Peter F. Sm(th,

Attorney for Eleanor G. Graff




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,

PENNSYLVANIA
CIVIL DIVISION
TIMOTHY J. FITZWATER, al
vs. . No. 02-760-CD
CITY OF DUBOIS, al
ORDER

AND NOW, this _, 30 day of May, 2003, it is the ORDER of the
Court that Hearing on Plaintiffs’ Preliminary Objections to Answer, New Matter and
Counterclaim filed by Attorney Gates and Defendant’s Preliminary Objections to
Plaintiffs’ Second Set of Preliminary Objections filed by Attorney Smith in the above

matter has been scheduled for Thursday, June 19, 2003 at 11:00 AM. in

Courtroom No. 2, Clearfield County Courthouse, Clearfield, PA. One (1) hour has

been allotted for these matters.

BY THE COURT:

el et

FREDRIC J. AMMERMAN
\\ Jl%lze

MAY 5 7663

Willizin A. Shaw

Prattsnatary
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02-760-CD Fitzwater vs. DuBois etal

Andrew P. Gates, Esq.
PO Box 846

2 North Front Street
Clearfield, PA 16830

Daniel Lee

Eva Lee

206 E. Washington Ave.
DuBois, PA 15801

Robert Curley
144 E. Long Ave.
DuBois, PA 15801

Toni M. Cherry

Gleason, Cherry & Cherry
PO Box 505

1 North Franklin St.
DuBois, PA 15801

Peter F. Smith, Esq.
PO Box 130
Clearfield, PA 16830

Jeffrey S. DuBois

Hanak, Guido, and Taladay
498 Jeffers St.

PO Box 487

DuBois, PA 15801
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IN THE COURT OF COMMON PLEAS OF

TIMOTHY J. FITZWATER, LISA A.
FITZWATER, JAY FAUST, SALLY
FAUST, LAWRENCE M. WAY, AMY L.
WAY, DANIEL LEE, EVA LEE,
ALFRED WILLIAM WILSON, SHARON
ELIZABETH WILSON, ROBERT
CURLEY, JOHN E. FARR, and
CATHERINE E. FARR,

Plaintiffs

vs.

CITY OF DUBOIS and ELEANOR G.
GRAFF, her successors and/or
assigns claiming any interest
in the described property,
Defendant
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CLEARFIELD COUNTY, PENNSYLVANIA

No. 02- 760 -CD

Type of Case: EQUITY

Type of Pleading: Plaintiffs,
Alfred William Wilson and
Sharon Elizabeth Wilson,
Preliminary Objections to
Defendant, Eleanor G. Graff's
Amended Answer, New Matter and
Counterclaim

Filed on behalf of: Plaintiffs
Alfred William Wilson and
Sharon Elizabeth Wilson

Counsel of Record for this
Party:
Andrew P. Gates, Esquire

Supreme Court No.: 36604

GATES & SEAMAN
Attorneys at law

Two North Front Street
P. 0. Box B46
Clearfield, PA 16830
(814) 765-1766

FILED

JUN 0 92003

lam A Shaw
W!grgth@ﬁétafy




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

TIMOTHY J. FITZWATER, LISA A. H
FITZWATER, JAY FAUST, SALLY FAUST, :
LAWRENCE M. WAY, AMY L. WAY, DANIEL:
LEE, EVA LEE, ALFRED WILLIAM WILSON:
SHARON ELIZABETH WILSON, ROBERT
CURLEY, JOHN E. FARR and CATHERINE
E. FARR,

Plaintiffs No. 02-760-CD

-vs- In Equity
CITY OF DUBOIS and ELEANOR G.
GRAFF, her successors and/or
assigns claiming any interest in
the described property,
Defendant

PLAINTIFFS, ALFRED WILLIAM WILSON and SHARON ELIZABETH WILSON'S
PRELTIMINARY OBJECTIONS TO ANSWER, NEW MATTER
AND COUNTERCLAIM AMENDED PURSUANT TO PA.R.C.P. 1028(c) (1)
OF DEFENDANT, ELEANOR G. GRAFF

Plaintiffs, ALFRED WILLIAM WILSON and SHARON ELIZABETH
WILSON, by and through their attorneys, Gates and Seaman,
preliminarily object to the Amended Answer, New Matter and
Counterclaim of Defendant, ELEANOR G. GRAFF, as follows:

I. PRELIMINARY OBJECTIONS RAISING
FAILURE TO CONFORM TO 42 PA.R.C.P. NO. 1510(a)

Plaintiffs, ALFRED WILLIAM WILSON and SHARON ELIZABETH
WILSON, pursuant to Pa. R.C.P. § 1019(g), hereby incorporate by
reference as though set forth at length herein, Paragraphs 1
through 7 and the prayer of Plaintiffs, Timothy J. Fitzwater et
al Preliminary Objections to Defendant, Eleanor G. Graff’s

Amended Answer, New Matter and Counterclaim.




II. PRELIMINARY OBJECTIONS RAISING LEGAL
INSUFFICIENCY OF PLEADING UNDER PA. R.C.P. §1028(a)(4)

Plaintiffs, ALFRED WILLIAM WILSON and SHARON ELIZABETH
WILSON, pursuant to Pa. R.C.P. § 1019(g), hereby incorporate by
reference as though set forth at length herein, Paragraphs 8
through 13 and the prayer of Plaintiffs, Timothy J. Fitzwater et
al Preliminary Objections to Defendant, Eleanor G. Graff's
Amended Answer, New Matter and Counterclaim.

III. PRELTMINARY OBJECTIONS RATISING
FAILURE TO CONFORM TO PA. R.C.P.§1028(a)(3)

Plaintiffs, ALFRED WILLIAM WILSON and SHARON ELIZABETH
WILSON, pursuant to Pa. R.C.P. § 1019(g), hereby incorporate by
reference as though set forth at length herein, Paragraphs 14
through 17 and the prayer of Plaintiffs, Timothy J. Fitzwater et
al Preliminary Objections to Defendant, Eleanor G. Graff's
Amended Answer, New Matter and Counterclaim.

Iv. PRELIMINARY OBJECTIONS RATSING FAILURE TO
CONFORM TO PA. R.C.P. NO. 1028(a)(2) and (4)

Plaintiffs, ALFRED WILLIAM WILSON and SHARON ELIZABETH
WILSON, pursuant to Pa. R.C.P. § 1019(g), hereby incorporate by
reference as though set forth at length herein, Paragraphs 18
through 23 and the prayer of Plaintiffs, Timothy J. Fitzwater et
al Preliminary Objections to Defendant, Eleanor G. Graff's

Amended Answer, New Matter and Counterclaim.




V. PRELIMINARY OBJECTIONS RAISING FAILURE
TO CONFORM TO 42 PA. R.C.P. NO. 1028(a)(3)

Plaintiffs, ALFRED WILLIAM WILSON and SHARON ELIZABETH
WILSON, pursuant to Pa. R.C.P. § 1019(g), hereby incorporate by
reference as though set forth at length herein, Paragraphs 24
through 28 and the prayer of Plaintiffs, Timothy J. Fitzwater et
al Preliminary Objections to Defendant, Eleanor G. Graff's
Amended Answer, New Matter and Counterclaim.

VI. PRELIMINARY OBJECTIONS RAISING FAILURE
TO_CONFORM TO 42 PA. R.C.P. NO. 1028(a)(2)

Plaintiffs, ALFRED WILLIAM WILSON and SHARON ELIZABETH
WILSON, pursuant to Pa. R.C.P. § 1019(g), hereby incorporate by
reference as though set forth at length herein, Paragraphs 29
through 32 and the prayer of Plaintiffs, Timothy J. Fitzwater et
al Preliminary Objections to Defendant, Eleanor G. Graff's
Amended Answer, New Matter and Counterclaim.
Respectfully submitted,

GATES & S
By:

Andrew Y. Gates, Esquire
Attorney for Plaintiffs,
Alfred William Wilson and
Sharon Elizabeth Wilson

Date: June 7 , 2003




IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PA

No. 02-760-CD

IN EOUITY

TIMOTHY J. FITZWATER, LISA A,
FITZWATER, JAY FAUST, SALLY FAUST,
LAWRENCE M. WAY, AMY L. WAY,

DANIEL LEE, EVA LEE, ALFRED

WILLIAM WILSON, SHARON ELIZABETH
WILSON, ROBERT CURLEY, JOHN E. FARR
and CATHERINE E. FARR, Plaintiffs
—vs—

CITY OF DuBOIS and ELEANOR G. GRAFF

her successors and/or assigns
claiming any interest in the

described property, Defendants

Plaintiffs, Alfred William Wilson
and Sharon Elizabeth Wilson,
Preliminary Objections to
Defendant, Eleanor G, Graff's
Amended Answer, New Matter and

ounterclaim

é& ,w,@. .&m@

William A. Shaw
Prothanctaty

/ (0
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LAW OFFICES
GATES & SEAMAN
2 NORTH FRONT STREET

P.O. BOX 846
CLEARFIELD. PA. 16830

THE PLANKENKORN CO., WILLIAMSPORT, PA.



IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION-LAW

TIMOTHY J. FITZWATER,
LISA A. FITZWATER, JAY FAUST,

SALLY FAUST, LAWRENCE M. WAY,: '

AMY L. WAY, DANIEL LEE,
EVA LEE, ALFRED WILLIAM
WILSON, SHARON ELIZABETH
WILSON, ROBERT CURLEY,
JOHN E. FARR, and CATHERINE
E. FARR,

Plaintiffs

VS.

CITY OF DUBOIS and ELEANOR
G. GRAFF, her successors
and/or assigns and all other
persons claiming any interest
in the described property,
Defendants

No. 02-760-CD
Type of Pleading:

PRAECIPE FOR WITHDRAWAL
OF APPEARANCE AND ENTRY
OF APPEARANCE

Filed on Behalf of:
ALFRED WILLIAM WILSON and
SHARON ELIZABETH WILSON

Counsel of Record for this Party:
Jeffrey S. DuBois

Supreme Court No. 62074
Hanak, Guido and Taladay

498 Jeffers Street

PO Box 487

DuBois, PA 15801

814-371-7768

FILED

JUN 0 82003

William A. Shaw
Prethanetary



IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION

TIMOTHY J. FITZWATER, et al.
Plaintiff :
VS. : No. 02-760- CD

CITY OF DUBOIS and
ELEANOR G. GRAFF, her
successors and/or assigns and all
other persons claiming any
interest in the described
property,

Defendants

PRAECIPE FOR WITHDRAWAL OF APPEARANCE
TO THE PROTHONOTARY:

Please withdraw my appearance on behalf of ALFRED WILLIAM

WILSON and SHARON ELIZABETH WILSON, Plaintiffs, in the above

captioned matter.

Hanak, Guido and Taladay, by:

)~

Jeffrey S. DuBois, Esq.

PRAECIPE FOR ENTRY OF APPEARANCE

Please enter my appearance on behalf of ALFRED WILLIAM
WILSON and SHARON ELIZABETH WILSON, Plaintiffs, in the above

captioned matter.

GATES EAMAN, by:

Andrew P. Gates, Esq.
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

TIMOTHY J. FITZWATER, LISA A. FITZWATER,
JAY FAUST, SALLY FAUST, LAWRENCE M. WAY,
AMY L. WAY, DANIEL LEE, EVA LEE, ALFRED
WILLIAM WILSON SHARON ELIZABETH WILSON, :
ROBERT CURLEY, JOHN E. FARR and CATHERINE :
E. FARR, :
Plaintiffs : No. 02-760-CD

-Vs- : In Equity

CITY OF DUBOIS and ELEANCR G. GRAFF, her

successors and/or assigns claiming any interest in  : F I .
the described property, : ; -

Defendant
AFFIDAVIT OF SERVICE JUN 10 2003
of 3nso(u
COMMONWEALTH OF PENNSYLVANIA : Willlam A. 8haw
:SS. Prethenstary
COUNTY OF CLEARFIELD : e ¢, %J

ANDREW P. GATES, ESQUIRE, of Gates & Seaman, being duly sworn according to
law, states that he, on June 9, 2003, mailed, by regular U. S. Mail, postage prepaid, a true and
correct copy of (a) Praecipe for Withdrawal of Appearance of Jeffrey S. DuBois, Esquire and
Entry of Appearance of Andrew P. Gates, Esquire on behalf of Plaintiffs, Alfred William Wilson
and Sharon Elizabeth Wilson; and (b) Plaintiffs Alfred William Wilson and Sharon Elizabeth
Wilson Preliminary Objections to Defendant Eleanor G. Graffs Amended Answer, New Matter
and Counterclaim as follows:

Toni M. Cherry, Esquire Peter F. Smith, Esquire
GLEASON, CHERRY & CHERRY, LLP P. O. Box 130
P. O. Box 505 Clearfield, PA 16830
DuBois, PA 15801
Mr. and Mrs. Daniel Lee Mr. Robert Curley
206 East Washington Avenue 155 Schonwalder Road
DuBois, PA 15801 Clearfield, PA 16830
GATES & S
By:

Andrew-P. Gates, Esquire
Sworn to and subscribed before me
this /0 ___ day of June, 2003.

NOTARIAL SEAL

tos 7H ROSE M. RAYMOND, Notary Public
: Clearficid Boro, Claarfield Coun
4

My Commission Expires Oct. 28, 2 05




FILED

JUN 16 2003

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

William A. Shaw

TIMOTHY J. FITZWATER, LISA A. FITZWATER, : Prothonotary

JAY FAUST, SALLY FAUST, LAWRENCE M. WAY,
AMY L. WAY, DANIEL LEE, EVA LEE, ALFRED :
WILLIAM WILSON SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR and CATHERINE :
E. FARR, :
Plaintiffs

No. 02-760-CD

~Vs- In Equity
CITY OF DUBOIS and ELEANOR G. GRAFF, her
successors and/or assigns claiming any
interest in the described property,
Defendant

AFFIDAVIT OF SERVICE

COMMONWEALTH OF PENNSYLVANIA :
:SS.
COUNTY OF CLEARFIELD :

ANDREW P. GATES, ESQUIRE, of Gates & Seaman, being duly
sworn according to law, states that he, on June 11, 2003, mailed, by
regular U. S. Mail, postage prepaid, a certified copy of Plaintiffs’
Preliminary Objections to Defendant City of DuBois’s Answer, New Matter
and Counterclaim as follows:

Toni M. Cherry, Esquire Peter F. Smith, Esquire
P. 0. Box 505 P. O. Box 130

DuBois, PA 15801 Clearfield, PA 16830
Mr. and Mrs. Daniel Lee Robert Curley

206 East Washington Avenue 155 Schonwalder Road
DuBois, PA 15801 Clearfield, PA 16830

GATES & SEAMAN
By:

Andrew P. Gates, Esquire
Sworn to and subscribed before me

this /;Z’¥4(“/ day of June, 2003.

NOTARIAL ‘SEAL

SHARON J. BAILEY, Notary Public
Bradford Twp., Claarfield ngoos

My Commission Expires June 23,




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,

PENNSYLVANIA
CIVIL DIVISION
TIMOTHY J. FITZWATER, al
VS. : No. 02-760-CD
CITY OF DUBOIS, al
ORDER

AND NOW, this [é; day of June, 2003, it is the ORDER of the
Court that Hearing on Plaintiffs Preliminary Objections filed by Attorney Gates on
June 9, 2003 and Plaintiffs Preliminary Objections filed by Attorney Gates on June 11,
2003 will be included with the Hearing on Plaintiffs’ Preliminary Objections filed by
Attorney Gates on May 16, 2003 and Defendant’s Preliminary Objections filed by

Attorney Smith on May 29, 2003 currently scheduled for Thursday, June 19, 2003

at 11:00 A.M. in Courtrcom No. 2, Clearfield County Courthouse, Clearfield, PA.

One (1) hour has been allotted for these matters.

BY THE COURT:

FILED ol pusetio -

JUN 16 v Judge

William A sh
Pr@fhonotar?/w
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02-760-CD Fitzwater vs. DuBois etal

Andrew P. Gates, Esq.
PO Box 846

2 North Front Street
Clearfield, PA 16830

Daniel Lee

Eva Lee

206 E. Washington Ave.
DuBois, PA 15801

Robert Curley
144 E. Long Ave.
DuBois, PA 15801

Toni M. Cherry

Gleason, Cherry & Cherry
PO Box 505

1 North Franklin St.
DuBois, PA 15801

Peter F. Smith, Esq.
PO Box 130
Clearfield, PA 16830



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVEI! LE D

EQUITY ACTION

TIMOTHY J. FITZWATER, LISA A. FITZWATER,
JAY FAUST, SALLY FAUST, LAWRENCE M. WAY,
AMY L. WAY, DANIEL LEE, EVA LEE, ALFRED
WILLIAM WILSON, SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR and CATHERINE
E. FARR,

JUN 17 2003

William A. Shiaw
Préthéﬁ’étéi’y
Plaintiffs No. 02-760-CD

-G - In Equity
CITY OF DUBOIS and ELEANOR G.
GRAFF, her successors and/or
assigns and all other persons
claiming any interest in the
described property,

@ 60 e¢ 0o @0 o se v ev e Be e s B9 s o8

Defendants

NOTICE OF SERVICE OF PLAINTIFFS' INTERROGATORIES
DIRECTED TO DEFENDANT, ELEANOR G. GRAFF

Take notice that on the l L*ﬁ day of June, 2003, the undersigned
attorney, served Interrogatories of Plaintiffs, Timothy J. Fitzwater, Lisa
A. Fitzwater, Jay Faust, Sally Faust, Lawrence M. Way, Amy L. Way, John E.
Farr, Catherine E. Farr, Alfred William Wilson and Sharon Elizabeth Wilson
Directed to Defendant, Eleanor G. Graff, by regular U. S. first class mail,
postage prepaid, upon the following:

Peter F. Smith, Esquire Toni M. Cherry, Esquire
Attorney for Defendant, Eleanor G. Graff GLEASON, CHERRY & CHERRY
P. O. Box 130 P. 0. Box 505
Clearfield, PA 16830 DuBois, PA 15801
Mr. and Mrs. Daniel Lee Mr. Robert Curley
206 East Washington Avenue 155 Schonwalder Road
DuBois, PA 15801 Clearfield, PA 16830
GATES & SE
By:

( =
Andrew P.” Gates, Esquire
Two North Front Street
P. O. Box 846
Clearfield, PA 16830
(814) 765-1766

Attorney for Plaintiffs,

Timothy J. Fitzwater, Lisa A.
Fitzwater, Jay Faust, Sally Faust,
Lawrence M. Way, Amy L. Way, John
E. Farr, Catherine E. Farr, Alfred
William Wilson, and Sharon
Elizabeth Wilson

Date:

Jowe /7/ 2003




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
EQUITY ACTION

LISA A.
SALLY FAUST,

TIMOTHY J. FIT2WATER,
FITZWATER, JAY FAUST,
LAWRENCE M. WAY, AMY L. WAY, DANIEL
LEE, EVA LEE, ALFRED WILLIAM WILSON
SHARON ELIZABETH WILSON, ROBERT
CURLEY, JOHN E. FARR and CATHERINE
E. FARR,

Plaintiffs

-Vg-

CITY OF DUBOIS and ELEANCR G.
GRAFF, her successors and/or
assigns and all other persons
claiming any interest in the
described property,

Defendants

“FILED

JUN 17 72003

William A. Shaw
No. 02-760-ciProthenotary

In Equity

@6 96 00 00 00 60 20 S0 60 00 00 00 A 04 60 00 00

NOTICE OF SERVICE OF PLAINTIFFS' REQUEST FOR PRODUCTION OF

DOCUMENTS DIRECTED TO DEFENDANT, ELEANOR G.

GRAFF

Take notice that on the

o

day of June, 2003, the undersigned

attorney, served Request for Production of Documents of Plaintiffs, Timothy J.
Fitzwater, Lisa A. Fitzwater, Jay Faust, Sally Faust, Lawrence M. Way, Amy L.
Way, John E. Farr, Catherine E. Farr, Alfred William Wilson and Sharon
Elizabeth Wilson Directed to Defendant, Eleanor G. Graff, by regular U. S.
first class mail, postage prepaid, upon the following:

Peter F. Smith, Esquire
P. O. Box 130
Clearfield, PA 16830

Mr. and Mrs. Daniel Lee
206 East Washington Avenue
DuBois, Pennsylvania 15801

Date: ju’w (71 { 200}

Toni M. Cherry, Esquire
GLEASON, CHERRY & CHERRY
P. O. Box 505

DuBois, PA 15801

Mr. Robert Curley
155 Schonwalder Road
Clearfield, PA 16830

GATES &
By:

i

Andrew P. Gates, Esquire
Two North Front Street
P. O. Box 846
Clearfield, PA 16830
(814) 765-1766

Attorney for Plaintiffs,

Timothy J. Fitzwater, Lisa A.
Fitzwater, Jay Faust, Sally Faust,
Lawrence M. Way, Amy L. Way, John
E. Farr, Catherine E. Farr, Alfred
William Wilson, and Sharon
Elizabeth Wilson
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

EQUITY ACTION F! LED
TIMOTHY J. FITZWATER, LISA A.

FITZWATER, JAY FAUST, SALLY FAUST, :
LAWRENCE M. WAY, AMY L. WAY, DANIEL: JUN 172003
LEE, EVA LEE, ALFRED WILLIAM WILSON:
SHARON ELIZABETH WILSON, ROBERT

CURLEY, JOHN E. FARR and CATHERINE William A, 8haw
E. FARR, Pféthéﬁ@tary
Plaintiffs No. 02-760-CD
-vs- In Equity

CITY OF DUBOIS and ELEANOR G.
GRAFF, her successors and/or
assigns and all other persons
claiming any interest in the
described property,

Defendants

NOTICE OF INTENT TO SERVE SUBPOENAS TO PRODUCE
DOCUMENTS AND THINGS FOR DISCOVERY PURSUANT TO RULE 4009.21

Plaintiffs, TIMOTHY J. FITZWATER, LISA A. FITZWATER, JAY
FAUST, SALLY FAUST, LAWRENCE M. WAY, AMY L. WAY, JOHN E. FARR,
CATHERINE E. FARR, ALFRED WILLIAM WILSON and SHARON ELIZABETH
WILSON, through and by their Attorney, Andrew P. Gates, Esquire,
intend to serve Subpoenas identical to the ones that are
attached to this Notice. You have twenty (20) days from the
date listed below in which to file of record and serve upon the
undersigned an Objection to the Subpoenas. If no objection is

made, the Subpoenas may be served.

Date: le@ W % 2003 %

Andrew P. Qates, Esquire

LAW OFFICES OF GATES & SEAMAN
2 North Front Street

P. O. Box 846

Clearfield, Pennsylvania 16830
(814) 765-1766
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
EQUITY ACTION

TIMOTHY J. FITZWATER, LISA A. H
FITZWATER, JAY FAUST, SALLY FAUST, :
LAWRENCE M. WAY, AMY L. WAY, DANIEL:
LEE, EVA LEE, ALFRED WILLIAM WILSON:
SHARON ELIZABETH WILSON, ROBERT
CURLEY, JOHN E. FARR and CATHERINE
E. FARR, ,
Plaintiffs No. 02-760-CD

-VS~ In Equity
CITY OF DUBOIS and ELEANOR G.
GRAFF, her successors and/or
assigns and all other persons
claiming any interest in the
described property,

Defendants

SUBPOENA TO PRODUCE DOCUHENTS OR_THINGS FOR DISCOVERY
PURSUANT TO RULE' 4009.22

TO: MEDRED REALTY ASSOCIATES
R. R. #8, Box 22
DuBois, PA 15801

Within twenty (20) days after service of this Subpoena, you
are ordered by the Court to produce the following documents or
things:

(a) complete copy of your entire office file and any other]
records pertaining to the real estate of Eleanor G. Graff,
situate at 133, 133 4 and 135 } East Washington Avenue, DuBois,
Pennsylvania 15801. The documents to be produced (including all
pages and attachments) shall include but not be limited to: all
listing agreements, sales agreements, brokerage agreements, real
estate appraisals performed on subject property, memorandums, -
notes from discussions with Eleanor G. Graff, her agents and/or
attorneys-in-fact, correspondence to and from Eleanor G. Graff,
her agents, attorneys-in-fact, and/or legal representatives,
notes from inspection appearances and showings, photographs of
premisés, videos of premises, mortgage applications of any
prospective buyers, responses from lenders to mortgage
applications of prospective buyers, disclosure statements of
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seller, her agents, attorneyé;in—fact and/or legal
representative, copies of powé;‘of attorneys or court order
pertaining to Eleanor G. Graff and other written material in
your possession pertaining to said real esfate. Said documents
to be produced or are to be provided to Andrew P. Gates,
Esquire, 2 North Front Street, P. 0. Box 846, Clearfield,
Pennsylvania 16830.

You may deliver or mail legible copies of the documents or

produce things requested by this Subpoena, together with the
Certificate of Compliance, to the party making this request at
the address listed above. You have the right to seek in advance
the reasonable cost of preparing the copies or producing the
things sought.

If you fail to produce the docﬁ;ents or things required by
this Subpoena within twenty (20) days after its service, the
party serving the Subpoena may seek a Court Order compelling you
to comply with it.

This Subpoena was issued at the request of the following
person: Andrew P. Gates, Esquire, Pennsylvania Bar Identifi-
cation Number: 36604, Address: 2 North Front Street, P. O. Box
846, Clearfield, Pennsylvania 16830; telephone number (814)
765-1766, Attorney for Plaintiffs/Petitioners, TIMOTHY J.
FITZWATER, LISA A. FITZWATER, JAY FAUST, SALLY FAUST, LAWRENCE
M. WAY, AMY L. WAY, JOHN E. FARR, CATHERINE E. FARR, ALFRED
WILLIAM WILSON and SHARON ELIZABETH WILSON.

BY THE COURT:

Date: Prothonotary

(SEAL)
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
EQUITY ACTION

TIMOTHY J. FITZWATER, LISA A.
FITZWATER, JAY FAUST, SALLY FAUST,
LAWRENCE M. WAY, AMY L. WAY, DANIEL:
LEE, EVA LEE, ALFRED WILLIAM WILSON:
SHARON ELIZABETH WILSON, ROBERT
CURLEY, JOHN E. FARR and CATHERINE
E. FARR,

Plaintiffs No. 02-760-CD

-vs- In Equity
CITY OF DUBOIS and ELEANOR G.
GRAFF, her successors and/or
assigns and all other persons
claiming any interest in the
described property,

B9 90 00 6 40 00 v S0 €5 00 S 90 e

Defendants

SUBPOENA TO PRODUCE DOCUMENTS OR THINGS FOR DISCOVERY
PURSUANT TO RULE 4009.22

TO: STEMMERICH REALTY
150 West DuBois Avenue
DuBois, PA 15801

Within twenty (20) days after service of this Subpoena, you
are ordered by the Court to produce the following documents or
things:

(a) complete copy of your entire office file and any other]
records pertaining to the real estate of Eleanor G. Graff,
situate at 133, 133 } and 135 i East Washington Avenue, DuBois,
Pennsylvania 15801. The documents to be produced (including all
pages and attachments) shall include but not be limited to: all
listing agreements, sales agreements, brokerage agreements, real
estate appraisals performed on subject property, memorandums, -
notes from discussions with Eleanor G. Graff, her agents and/or
attorneys-in-fact, correspondence to and from Eleanor G. Graff,
her agents, attorneys-in-fact, and/or legal representatives,
notes from inspection appearances and showings, photographs of
premisés, videos of premises, mortgage applications of any
prospective buyers, responses from lenders to mortgage
applications of prospective buyers, disclosure statements of
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seller, her agents, attorneys-in-fact and/or legal
representative, copies of power of attorneys or court order
pertaining to Eleanor G. Graff and other written material in
your possession pertaining to said real estate. Said documents
to be produced or are to be provided to Andrew P. Gates,
Esquire, 2 North Front Street, P. O. Box 846, Clearfield,

Pennsylvania 16830.
You may deliver or mail legible copies of the documents or

produce things requested by this Subpoena, together with the
Certificate of Compliance, to the party making this request ét
the address listed above. You have the right to seek in advance
the reasonable cost of preparing the copies or producing the
things sought.

If you fail to produce the docﬁ&ents or things required by
this Subpoena within twenty (20) days after its service, the
party serving the Subpoena may seek a Court Order compelling you
to comply with it.

This Subpoena was issued at the request of the following
person: Andrew P. Gates, Esquire, Pennsylvania Bar Identifi-
cation Number: 36604, Address: 2 North Front Street, P. O. Box
846, Clearfield, Pennsylvania 16830; telephone number (814)
765-1766, Attorney for Plaintiffs/Petitioners, TIMOTHY J.
FITZWATER, LISA A. FITZWATER, JAY FAUST, SALLY FAUST, LAWRENCE
M. WAY, AMY L. WAY, JOHN E. FARR, CATHERINE E. FARR, ALFRED
WILLIAM WILSON and SHARON ELIZABETH WILSON.

BY THE COURT:

Date: Prothonotary

(SEAL)
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
EQUITY ACTION

TIMOTHY J. FITZWATER, LISA A. H
FITZWATER, JAY FAUST, SALLY FAUST, :
LAWRENCE M. WAY, AMY L. WAY, DANIEL:
LEE, EVA LEE, ALFRED WILLIAM WILSON:
SHARON ELIZABETH WILSON, ROBERT
CURLEY, JOHN E. FARR and CATHERINE
E. FARR, A
Plaintiffs No. 02-760-CD

-VS- In Equity
CITY OF DUBOIS and ELEANOR G.
GRAFF, her successors and/or
assigns and all other persons
claiming any interest in the
described property,

Defendants

SUBPOENA TO PRODUCE DOCUMENTS OR _THINGS FOR DISCOVERY
PURSUANT TO RULE 4009.22

TO: DENNIS P. KENNELLY
R. R. #1, Box 40-C
Reynoldsville, PA 15851

Within twenty (20) days after service of this Subpoena, you

are ordered by the Court to produce the following documents or
things:

(a) complete copy of your entire office file and any other
records pertaining to the real estate of Eleanor G. Graff,
situate at 133, 133 { and 135 } East Washington Avenue, DuBois,
Pennsylvania 15801. The documents to be produced (including all
pages and attachments) shall include but not be limited to: all
listing agreements, sales agreements, brokerage agreements, reall
estate appraisals performed on subject property, memorandums, -
notes from discussions with Eleanor G. Graff, her agents and/or
attorneys-in-fact, correspondence to and from Eleanor G. Graff,
her agents, attorneys-in-fact, and/or legal represéntatives,
notes from inspection appearances and viewings, photographs of
premisés, videos of premises, mortgage applications of any
prospective buyers, responses from lenders to mortgage
application of prospective buyers, disclosure statements of




seller, her agents, attorneys-in-fact and/or legal
representative, copies of power of attorneys or court order
pertaining to Eleanor G. Graff and other written material in
your possession pertaining to said real estate. Said documents
to be produced or are to be provided to Andrew P. Gates,
Esquire, 2 North Front Street, P. O. Box 846, Clearfield,

Pennsylvania 16830.
You may deliver or mail legible copies of the documents or

produce things requested by this Subpoena, together with the
Certificate of Compliance, to the party making this request at
the address listed aboye. You have the right to seek in advance
the reasonable cost of preparing the copies or producing the
things sought.

If you fail to produce the docd;ents or things required by
this Subpoena within twenty (20) days after its service, the
party serving the Subpoena may seek a Court Order compelling you
to comply with it.

This Subpoena was issued at the request of the following
person: Andrew P. Gates, Esquire, Pennsylvania Bar Identifi-
cation Number: 36604, Address: 2 North Front Street, P. 0. Box
846, Clearfield,'Pennsylvania 16830; telephone number (814)
765-1766, Attorney for Plaintiffs/Petitioners, TIMOTHY J.
FITZWATER, LISA A. FITZWATER, JAY FAUST, SALLY FAUST, LAWRENCE
M. WAY, AMY L. WAY, JOHN E. FARR, CATHERINE E. FARR, ALFRED
WILLIAM WILSON and SHARON ELIZABETH WILSON.

BY THE COURT:

Date: Prothonotary

(SEAL)




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

TIMOTHY J. FITZWATER, et al

VS. : NO. 02-760-CD
CITY of DUBOIS, et al

ORDER

NOW, this 19th day of June, 2003, following argument
on the Preliminary Objections as the record will reflect, it is
the ORDER of this Court that counsel for Plaintiff have no more
than ten (10) days from this date in which to submit appropriate
brief to the Court. Counsel for the Defendants shall have no
more than ten (10) days thereafter to submit the same.

BY THE COURT,

udge

FILED

JUN 24 2003
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNA.
No. 02-760-CD

IN EQUITY

TIMOTHY J. FITZWATER, et al

CITY OF DUBOIS, et al

NAMED PLAINTIFFS'
PRELIMINARY OBJECTIONS TO

ANSWER, NEW MATTER AND
COUNTERCLAIM OF DEFENDANT,
CTTY OF DUBRQIS
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€1 Clodd
JUR 112003

Willlam A. Bhaw
brathenatary
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LAW OFFICES
GATES & SEAMAN
2 NORTH FRONT STREET

P.O. BOX 846
CLEARFIELD. PA. 16830

THE PLANKENKORN CO., WILLIAMSPORT, PA,



IN THE COURT OF COMMON PLEAS OF

TIMOTHY J. FITZWATER, LISA A.
FITZWATER, JAY FAUST, SALLY
FAUST, LAWRENCE M. WAY, AMY L.
WAY, DANIEL LEE, EVA LEE,
ALFRED WILLIAM WILSON, SHARON
ELIZABETH WILSON, ROBERT

CURLEY, JOHN E. FARR, and
CATHERINE E. FARR,
Plaintiffs

vs.

CITY OF DUBOIS and ELEANOR G.
GRAFF, her successors and/or
assigns claiming any interest
in the described property,
Defendant

FILED

JUN 112003

lam A. Shaw
th}*@th@ﬁ@tm

CLEARFIELD COUNTY, PENNSYLVANIA

No. 02- 760 -CD

Type of Case: EQUITY

Type of Pleading: Plaintiffs,
Timothy J. Fitzwater, Lisa A.
Fitzwater, Jay Faust, Sally
Faust, Lawrence M. Way, Amy L.
Way, Alfred William Wilson,
Sharon Elizabeth Wilson, John
E. Farr, and Catherine E.
Farr, Preliminary

Objections to Answer, New
Matter and Counterclaim of
Defendant, City of DuBois

Filed on behalf of: Plaintiffs
Timothy J. Fitzwater, Lisa A.
Fitzwater, Jay Faust, Sally
Faust, Lawrence M. Way, Amy

L. Way, Alfred William Wilson,
Sharon Elizabeth Wilson, John
E. Farr and Catherine E. Farr

Counsel of Record for this
Party:

Andrew P. Gates, Esquire
Supreme Court No.: 36604
GATES & SEAMAN

Attorneys at law

Two North Front Street

P. O. Box 846

Clearfield, PA 16830

(814) 765-1766




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

TIMOTHY J. FITZWATER, LISA A. :
FITZWATER, JAY FAUST, SALLY FAUST, :
LAWRENCE M. WAY, AMY L. WAY, DANIEL:
LEE, EVA LEE, ALFRED WILLIAM WILSON:
SHARON ELIZABETH WILSON, ROBERT
CURLEY, JOHN E. FARR and CATHERINE
E. FARR,

Plaintiffs No. 02-760-CD

~VS=— In Equity
CITY OF DUBOIS and ELEANOR G.
GRAFF, her successors and/or
assigns claiming any interest in
the described property,
Defendant

PLATNTIFFS, TIMOTHY J. FITZWATER, LISA A. FITZWATER,
JAY FAUST, SALLY FAUST, LAWRENCE M. WAY, AMY L. WAY,
ALFRED WILLIAM WILSON, SHARON ELIZABETH WILSON,
JOHN E. FARR, AND CATHERINE E. FARR,
PRELIMINARY OBJECTIONS TO ANSWER, NEW MATTER AND
COUNTERCL.ATM OF DEFENDANT, CITY OF DUBOIS

The aforementioned Plaintiffs, by and through their
attorneys, Gates and Seaman, preliminarily object to the Answer,
New Matter and Counterclaim of Defendant, City of DuBois, as
follows:

I. PRELIMINARY OBJECTIONS RAISING FAILURE TO CONFORM TO 42
Pa.R.C.P. No. 1096

1. Paragraphs 78 through 80 of Defendant, City of
DuBois's Counterclaim seeks counsel fees and court costs pursuant
to 42 Pa.C.S.A. §2503.

2. Plaintiff's Complaint seeks mandamus relief versus
Defendant, City of DuBois.

3. Pa.R.C.P. §1096 specifically provides that in
mandamus actions “no counterclaim may be asserted”.

4. Under Pa.R.C.P. §1028(a)(2), a party may




preliminary object should another party's pleading fail to conforA
to law or rule of court, in this case, Pa.R.C.P. §1096.

WHEREFORE, the aforementioned Plaintiffs respectfully
request that this Cocurt sustain Plaintiffs’ Preliminary Objection
and strike Defendant, City of DuBois’s Counterclaim seeking
counsel fees and costs under 42 Pa.C.S.A. §2503.

IX. PRELIMINARY OBJECTIONS RAISING FAILURE TO CONFORM TO 42 Pa.
R.C.P. No. 1510(a) '

5. The Counterclaim of Defendant, City of DuBois, in
Paragraphs 78 through 80 thereof states "The institution of this
action by Plaintiffs against Defendant, City of DuBois, is
arbitrary, capricious, vexatious and mean spirited" and seeks
counsel fees and Court costs pursuant to 42 Pa. C.S.A.§2503.

6. Pa. R.C.P. 1510(a) requires that a Defendant may
plead as a counterclaim only a cause of action, whether equitable
or legal, which arises from the same transaction or occurrence,
or series of transactions or occurrences, from which the
Plaintiffs' cause of action arose.

7. Said Defendant’'s Counterclaim as asserted in
Paragraphs 78 through 80 thereof bears no direct relationship to
the issues raised in Plaintiffs’ Complaint and is otherwise
collateral to Plaintiffs’' cause of action.

8. Said Defendant’'s Counterclaim asserted in
Paragraphs 78 through 80 thereof is based on the mere fact that
Plaintiffs instituted the present proceedings against the

Defendants, as they are authorized to do under 53 P.S. §10617,




since Defendant Graff has sought to maintain, use and sell the
real estate in question in contravention to the City of DuBois
Zoning Ordinance and the City of DuBois has taken no action to
enforce said Ordinance.

9. Claims for counsel fees and costs under 42
Pa.C.S.A.$§2503 may only be imposed "as part of the taxable
costs", at the conclusion of the underlying matter.

10. Under Pa. R.C.P. 1028(a)(4), a party may
preliminarily object by way of demurrer because of a legal
insufficiency of a pleading.

11. Under Pa. R.C.P. 1028(a)(2), a party may
preliminarily object should another parties’ pleading fail to
conform to law or rule of Court, in this case, Pa.
R.C.P.§1510(a).

WHEREFORE, Plaintiffs respectfully request that this
Court sustain Plaintiffs’' Preliminary Objections and strike the
City of DuBois’s Counterclaim seeking counsel fees and Court costs
under 42 Pa. C.S.A.§2503.

III._PRELIMINARY OBJECTIONS RAISING FAILURE TO CONFORM TO 42 Pa.
R.C.P.§1028(a) (2)

12. Paragraph 79 of Defendant, City of DuBois's
Counterclaim sets forth that the institution of this action by
Plaintiffs is arbitrary, capricious, vexatious and mean spirited.

13. The allegations in Paragraph 79 in said Defendant's
Counterclaim does nothing more than attempt to impugn Plaintiffs’

character, honesty and motive in bringing this action.




14. The allegations set forth in Paragraph 79 of said
Defendant's Counterclaim are scandalous, impertinent, irrelevant,
immaterial and inappropriate to the cause of action asserted by
Plaintiffs’' and are in violation of the pleading requirements of
Pa. R.C.P. §1019(a).

WHEREFORE, the aforementioned Plaintiffs respectfully
request that this Court sustain this Preliminary Objection and
strike Paragraph 79 of Defendant, City of DuBois’s Counterclaim.

IV.__ PRELIMINARY OBJECTIONS TO THOSE PORTIONS OF DEFENDANT, CITY
OF DUBOIS’'S NEW MATTER STATING PLAINTIFFS' COMPLAINT FAILS TO

STATE A CLATM UPON WHICH RELIEF MAY BE GRANTED DUE TO THE
LEGAL, _INSUFFICIENCY AND LACK OF SUPPORTING ALLEGATIONS UNDER

Pa. R.C.P. §1028(a)(4)
15. Paragraph 54 of Defendant, City of DuBois’s New

Matter sets forth that “Plaintiffs’ Complaint fails to state a
claim upon which relief may be granted”.

16. The allegations set forth in Paragraph 54 of said
Defendant's New Matter are essentially challenging the legal
sufficiency of Plaintiffs’ Complaint.

17. Defendant, City of DuBois, previously, in its
Preliminary Objections, claimed that “Plaintiffs have no cause of
action against the City of DuBois to compel it to enforce its
ordinances.”.

18. Following argument and consideration of briefs,
filed by Plaintiffs', pro se, and Defendant, City of DuBois, this
Honorable Court dismissed said Defendant's Preliminary Objections

by Order dated February 14, 2003.




19. Plaintiffs’' Complaint alleges sufficient facts
showing that they have a beneficial interest distinct from that
of the general public.

20. Plaintiffs’ Complaint alleges sufficient facts so
as to be in compliance with the requirements set forth in Pa.
R.C.P. §1095.

21. Plaintiffs’ Complaint contains a prayer requesting
that the City of DuBois be ordered to immediately initiate
enforcement proceedings pursuant to 53 P.S. §10616.1 and DuBois
Ordinance No. 1470, §704 against property owner, Defendant,
Eleanor G. Graff.

22, Plaintiffs have a viable cause of action versus
Defendant, City of DuBois, to compel said Defendant to perform a
public act and/or duty which said Defendant undertook by enacting
Ordinance No. 1470.

WHEREFORE, Plaintiffs respectfully request that this
Honorable Court sustain Plaintiffs’ Preliminary Objections and
strike Paragraph 54 of said Defendant's New Matter.

V. PRELIMINARY OBJECTIONS RAISING LEGAL INSUFFICIENCY OF A
PORTION OF DEFENDANT'S NEW MATTER UNDER Pa. R.C.P.§ 1028(a)(4)

23. Paragraph 76 of Defendant, City of DuBois’'s New
Matter claims that “the action of Plaintiffs is void as being
against public policy”.

24. The claimed defense that an.action is void as
being against public policy is not a listed affirmative defense

under Pa. R.C.P. §1030(a).




25. Plaintiffs’ action in mandamus versus City of
DuBois is authorized by Pa. R.C.P. §1091 et seq. and by case law
construing actions in mandamus.

26. Under Pa. R.C.P. §1028(a)(4), a party may
preliminary object by way of a demurrer because of a legal
insufficiency of a pleading.

WHEREFORE, Plaintiffs respectfully request.this
Honorable Court sustain Plaintiff’s Preliminary Objections and
strike Paragraph 76 of Defendant, City of DuBois’s New Matter.
VI. PRELIMINARY OBJECTIONS RAISING LEGAL INSUFFICIENCY OF A
PORTION OF DEFENDANT'S NEW MATTER UNDER Pa. R.C.P.

§1028(a)(4) AND ALSO RAISING FAILURE TO CONFORM TO THE LAW UNDER
42 Pa. R.C.P.§1028(a)(2)

27. Paragraphs 62 through 64 of Defendant City of
DuBois's New Matter attempts to set forth the affirmative defense
of immunity from suit and/or governmental immunity.

28. The defense from immunity from suit and/or
governmental immunity is not available in an action in mandamus.

29. Governmental Immunity, as provided for in 42
Pa.C.S.A. §8541 et seq., is only from monetary damages on account
of any injury caused by an act of the local agency, its employee
or any other person.

30. Plaintiffs’ Complaint sets forth no claim for
monetary damages versus Defendant, City of DuBois.

31. Under Pa. R.C.P. §1028(a)(2), a party may
preliminarily object should another party's pleading fail to

conform to law.




32. Under Pa. R.C.P. §1028(a)(4), a party may
preliminarily object by way of a demurrer because of legal
insufficiency of the pleading.

WHEREFORE, Plaintiffs request this Honorable Court to
strike Paragraphs 62 through 64 of Defendant, City of DuBois's New
Matter.

Respectfully submitted,

GATES &
By:

Andrew P. Gates, Esquire

Attorney for Plaintiffs,

Timothy J. Fitzwater, Lisa A.
Fitzwater, Jay Faust, Sally

Faust, Lawrence M. Way, Amy L.

Way, Alfred William Wilson, Sharon
Elizabeth Wilson, John E. Farr, and
Catherine E. Farr
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

EQUITY ACTION

TIMOTHY J. FITZWATER,
LISA A. FITZWATER, JAY FAUST,
SALLY FAUST, LAWRENCE M. WAY,
AMY L. WAY, DANIEL LEE,
EVA LEE, ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,
and CATHERINE E. FARR,

Plaintiffs

VS.

CITY OF DUBOIS and
ELEANOR G. GRAFF, her successors
and/or assigns and all other
persons claiming any interest in the
described property,

Defendants

FILED

Jul. © 82003

Williarm A. Shaw
Prethonstary

: No.02-760C.D.

: Type of Case: EQUITY

Type of Pleading: AMENDED ANSWER,

: AMENDED NEW MATTER AND
: AMENDED COUNTERCLAIM

: Filed on Behalf of: Defendant, CITY OF
. DUBOIS

: Counsel of Record for this Party:

: TONI M. CHERRY, ESQ.
: Supreme Court No.: 30205

: GLEASON, CHERRY AND

CHERRY, L.L.P.

: Attorneys at Law

: P. O. Box 505

: One North Franklin Street
: DuBois, PA 15801

. (814) 371-5800




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

EQUITY ACTION

TIMOTHY J. FITZWATER,

LISA A. FITZWATER, JAY FAUST,
SALLY FAUST, LAWRENCE M. WAY,
AMY L. WAY, DANIEL LEE, :
EVA LEE, ALFRED WILLIAM WILSON, :
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,

and CATHERINE E. FARR, :
Plaintiffs : No. 02 -760 C.D.

VS.

CITY OF DUBOIS and
ELEANOR G. GRAFF, her successors
and/or assigns and all other
persons claiming any interest in the
described property,

Defendants

NOTICE TO PLEAD

To The Within Plaintiffs:

YOU ARE HEREBY NOTIFIED TO
PLEAD TO THE WITHIN AMENDED NEW
MATTER AND AMENDED COUNTERCLAIM
WITHIN TWENTY (20) DAYS FROM
THE DATE OF SERVICE HEREOF.

/2
Attorn/eys for D’e/f/e;dant, CITY OF IﬁJ-BéIS




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
EQUITY ACTION

TIMOTHY J. FITZWATER,

LISA A. FITZWATER, JAY FAUST,
SALLY FAUST, LAWRENCE M. WAY,
AMY L. WAY, DANIEL LEE, :
EVA LEE, ALFRED WILLIAM WILSON, :
SHARON ELIZABETH WILSON, :
ROBERT CURLEY, JOHN E. FARR,

and CATHERINE E. FARR, :

Plaintiffs : No. 02 - 760 C.D.

VS.

CITY OF DUBOIS and
ELEANOR G. GRAFF, her successors
and/or assigns and all other
persons claiming any interest in the
described property,

Defendants

AMENDED ANSWER

AND NOW, comes the Defendant, CITY OF DUBOIS, by and through its attorneys,
GLEASON, CHERRY AND CHERRY, L.L.P., and answers the Complaint of Plaintiffs as
follows:

1. ADMITTED.

2. ADMITTED.

3. ADMITTED.

4. ADMITTED.

5. ADMITTED.




6. ADMITTED.

7. ADMITTED.

8. ADMITTED.

9. ADMITTED.

10. ADMITTED.

11. DENIED as stated. Defendant, CITY OF DUBOIS, believes and therefore avers
that Plaintiff, ROBERT CURLEY, resides at 155 Schonwalder Road, Clearfield, Clearfield
County, Pennsylvania 16830.

12. ADMITTED.

13. ADMITTED.

14. ADMITTED.

15. ADMITTED in part and DENIED in part. It is ADMITTED that Defendant,
ELEANOR G. GRAFF, previously resided at 133 East Washington Avenue, DuBois,
Clearfield County, Pennsylvania. All other aspects of Paragraph 15 are DENIED. ELEANOR
G. GRAFF currently resides in a residential care facility near LaFayette, Indiana, and is
completely incapacitated because she suffers from Alzheimer’s Disease. Her daughter, Linda
L. Bolam, is her Attorney-in-Fact and resides at 70 Wildwood Place, LaFayette, Indiana
47905.

16. ADMITTED.

17. ADMITTED.

18. ADMITTED.

19. ADMITTED.




20. ADMITTED.

21. DENIED. Plaimntiff, ROBERT CURLEY, is not a tenant of real property located at
144 East Long Avenue, DuBois, Clearfield County, Pennsylvania. On the contrary, ROBERT
CURLEY resides at 155 Schonwalder Road, Clearfield, Clearfield County, Pennsylvania
16830.

22. ADMITTED.

23. ADMITTED.

24. ADMITTED.

25. DENIED as stated. The one (1) family detached dwelling located on the premises
of ELEANOR G. GRAFF is not a non-conforming use. On the contrary, said one (1) family
detached dwelling is specifically permitted in an R-1, Residential District. It is further
DENIED that the two (2) family detached dwelling located on said premises is a non-
conforming use. On the contrary, multiple-family dwellings which would be three or more
units are specifically permitted in an R-1 District under the current ordinances of the CITY OF
DUBOIS. Since there are three units located on the Graff property, those units are specifically
permitted .in an R-1 Residential District. The size of the lot upon which the units are located is
a non-conforming lot. However, by way of further answer, it is averred that the property of
ELEANOR G. GRAFF would not be subject to the terms and provisions of Ordinance 1470 or
any modification thereof because the dwellings were located on the lot and the lot was in
existence prior to the time of the enactment of Ordinance No. 1470.

26. DENIED as stated. The one (1) family detached dwelling and the two (2) family

detached dwelling are not non-conforming uses as multiple-family dwellings are permitted in




an R-1 Residential District. However, by way of further answer, it is averred that the property
of ELEANOR G. GRAFF would not be subject to the terms and provisions of Ordinance No.
1470 or any modification thereof because the dwellings were located on said premises and the
lot was in existence prior to the time of the enactment of Ordinance No. 1470.

27. DENIED. On the contrary, only Plaintiffs, Jay Faust and Sally Faust, and Plaintiffs,
Alfred William Wilson and Sharon Elizabeth Wilson, own homes in the same neighborhood as
the premises of Defendant, ELEANOR G. GRAFF. All of the other Plaintiffs’ properties are
located on other streets or on other blocks that would not be adjacent to or considered to be in
the same neighborhood as the Graff premises.

28. DENIED. The two (2) family detached dwelling has not been vacant for a period in
excess of four years nor has it ever ceased to be used by ELEANOR G. GRAFF as a two (2)
family dwelling. At no time has ELEANOR G. GRAFF abandoned her use of said premises as
a two (2) family detached dwelling but, on the contrary, the same remains a two (2) family
dwelling to this date.

29. DENIED. The answer set forth in Paragraph 28 is incorporated herein by reference
as if fully set forth at length herein.

30. DENIED as stated. The two (2) family detached dwelling of Defendant,
ELEANOR G. GRAFF, had a waterline break in the year 2000 but that break was repaired.
By further answer, it is averred that Defendant, ELEANOR G. GRAFF, is an elderly person
who has had difficulty overseeing her properties because of her physical infirmities. At no
time did Defendant, ELEANOR G. GRAFF, ever manifest any intent to abandon the use of the

premises as a two (2) family detached dwelling.




31. DENIED as stated. The answer set forth in Paragraph 30 is incorporated herein by
reference as if set forth at length herein.

32. DENIED as after reasonable investigation, Defendant, CITY OF DUBOIS, is
without sufficient knowledge to attest to the truth or falsity of the averments set forth in
Paragraph 32 and strict proof of same is required at trial.

33. DENIED as after reasonable investigation, Defendant, CITY OF DUBOIS, is
without sufficient knowledge to attest to the truth or falsity of the averments set forth in
Paragraph 33 and strict proof of same is required at trial.

34. DENIED as after reasonable investigation, Defendant, CITY OF DUBOIS, is
without sufficient knowledge to attest to the truth or falsity of the averments contained in
Paragraph 34 as the same is within the sole knowledge of the Plaintiffs and strict proof thereof
is required at trial. By way of further answer, it is averred that determinations as to the need
for repairs is solely within the province of the owner of the premises, ELEANOR G. GRAFF,
and her determination of what repairs are needed to the subject premises and can be afforded
by her are solely within her right as the owner and are in no way an indication of any intent to
abandon the premises.

35. DENIED. The utility meters have not been removed.

36. DENIED as stated. On the contrary, said premises never ceased to be used as a two
(2) family dwelling. Moreover, at no time did the Defendant, ELEANOR G. GRAFF, ever
manifest to the CITY OF DUBOIS any intent to abandon the use of the premises as a two (2)

family detached dwelling.




37. DENIED as stated. On the contrary, said premises never ceased to be used as a two
(2) family dwelling. Moreover, at no time did the Defendant, ELEANOR G. GRAFF, ever
manifest to the CITY OF DUBOIS any intent to abandon the use of the premises as a two (2)
family detached dwelling.

38. DENIED as a conclusion of law to which no response is required. Insofar as a
response is required, it is DENIED that the two (2) family detached dwelling is a non-
conforming use and it is DENIED that said dwelling has been abandoned as a two (2) family
detached dwelling.

39. DENIED as a conclusion of law to which no response is required. Insofar as a
response is required, it is DENIED that Defendant, ELEANOR G. GRAFF, has shown a settled
purpose to abandon the use of the premises as a two (2) family detached dwelling. Moreover, it
i1s DENIED that the dwelling is a non-conforming use. On the contrary, the use of said
dwelling in conjunction with the other house located on the premises is a specifically permitted
use in an R-1 District.

40. ADMITTED in part and DENIED in part. While it is ADMITTED that the
properties of Defendant, ELEANOR G. GRAFF, are currently listed for sale, Defendant, CITY
OF DUBOIS, believes and therefore avers from information it has received in this lawsuit, that
the buyer for the premises has declined to consummate the sale due to legal action being
brought in the instant case.

41. ADMITTED.

42. ADMITTED.




43. DENIED. No. representative authorized to receive such information was ever
advised of any such information as set forth in Paragraph 43.

44. DENIED. On the contrary, the CITY OF DUBOIS has an appointed zoning officer.

45. DENIED. At no time has Defendant, CITY OF DUBOIS, ever acknowledged that
the two (2) family detached dwelling had been abandoned. On the contrary, the CITY OF
DUBOIS does not consider said property to have been abandoned by Defendant, ELEANOR
G. GRAFF. The CITY OF DUBOIS does not consider the property of ELEANOR G. GRAFF
to be in violation of any ordinances of the CITY OF DUBOIS and, accordingly, no
enforcement proceedings are warranted against Defendant, ELEANOR G. GRAFF.

By way of further answer, it is averred that the decision to commence
enforcement proceedings or to determine if enforcement proceedings are warranted is solely
the province of the CITY OF DUBOIS and Plaintiffs cannot compel such action on the part of
the CITY OF DUBOIS.

46. DENIED as a conclusion of law to which no response is required. Insofar as a
response is required, it is averred that there are no issues which would warrant a hearing before
the Zoning Hearing Board of the CITY OF DUBOIS.

47. DENIED as a conclusion of law to which no response is required. Insofar as a
response is required, it is DENIED that Defendant, ELEANOR G. GRAFF, has ever indicated
any intent to abandon the premises located at 133-1/2 and 135-1/2 East Washington Avenue,
DuBois, Pennsylvania.

By way of further answer, it is averred that the premises owned by ELEANOR G.

GRAFF was in use as multiple-family dwellings at the time that each and every one of the




Plaintiffs moved into their present residence. There has been no change in the use of the
premises owned by Defendant, ELEANOR G. GRAFF, which would affect the over-crowding
of the land, blight, danger or congestion in travel and transportation. Plaintiffs are estopped
from raising any objection to the use of the premises as it was in use at the time that they
moved into the neighborhood.

48. DENIED as a conclusion of law to which no response is required. Insofar as a
response is required, it is DENIED that Defendant, ELEANOR G. GRAFF, has indicated actual
abandonment of the property located at 133-1/2 and 135-1/2 East Washington Avenue, DuBois,
Pennsylvania.

By way of further answer, it is averred that the premises owned by ELEANOR G.
GRAFF was in use as multiple-family dwellings at the time that each and every one of the
Plaintiffs moved into their present residence. There has been no change in the use of the
premises owned by Defendant, ELEANOR G. GRAFF, which would affect the over-crowding
of the land, blight, danger or congestion in travel and transportation. Plaintiffs are estopped
from raising any objection to the use of the premises as it was in use at the time that they
moved into the neighborhood.

Moreover, at no time did Defendant, ELEANOR G. GRAFF, ever manifest to

the CITY OF DUBOIS any intent to abandon the use of said premises.

49, DENIED. Defendant, ELEANOR G. GRAFF, has not committed any violation of
any of the zoning ordinances of the CITY OF DUBOIS. The area surrounding the premises
owned by Defendant, ELEANOR G .GRAFF, does not suffer from over-crowding, blight,

danger or congestion in travel or transportation and is just like every other older neighborhood




in the CITY OF DUBOIS. The premises owned by ELEANOR G. GRAFF was in use as
multiple-family dwellings at the time that each and every one of the Plaintiffs moved into their
present residence. There has been no change in the use of the premises owned by Defendant,
ELEANOR G. GRAFF, which would affect the over-crowding of the land, blight, danger or
congestion in travel and transportation. Plaintiffs are estopped from raising any objection to
the use of the premises as it was in use at the time that they moved into the neighborhood.

Moreover, by way of further answer, it is averred that a determination of
whether Defendant, ELEANOR G. GRAFF, has committed any violation of any zoning
ordinances of the CITY OF DUBOIS is solely the province of the CITY OF DUBOIS and any
determination as to whether enforcement proceedings are warranted is solely within the
discretionary power of the CITY OF DUBOIS and Plaintiffs cannot compel the CITY OF
DUBOIS to determine that a violation has been committed or that enforcement proceedings are
necessary.

50. DENIED. Defendant, ELEANOR G. GRAFF, has not committed any zoning
violation. The premises owned by ELEANOR G. GRAFF was in use as multiple-family
dwellings at the time that each and every one of the Plaintiffs moved into their present
residence. There has been no change in the use of the premises owned by Defendant,
ELEANOR G. GRAFF, which would affect the over-crowding of the land, blight, danger or
congestion in travel and transportation. Plaintiffs are estopped from raising any objection to
the use of the premises as it was in use at the time that they moved into the neighborhood.

It is further DENIED that the area surrounding the premise of ELEANOR G.

GRAFF suffers from over-crowding of land, blight, danger and congestion in travel and




transportation. On the contrary, the area surrounding the lot of ELEANOR G. GRAFF is an
older neighborhood and is similar to all other older neighborhoods in the CITY OF DUBOIS
and is substantially the same now as it was at the time when Plaintiffs moved into the
neighborhood.

Moreover, by way of further answer, it is averred that a determination of
whether Defendant, ELEANOR G. GRAFF, has committed any violation of any zoning
ordinances of the CITY OF DUBOIS is solely the province of the CITY OF DUBOIS and any
determination as to whether enforcement proceedings are warranted is solely within the
discretionary power of the CITY OF DUBOIS and Plaintiffs cannot compel the CITY OF
DUBOIS to determine that a violation has been committed or that enforcement proceedings are
necessary.

51. DENIED as a conclusion of law to which no response is required. Insofar as a
response is required, it is DENIED that the zoning ordinances of Defendant, CITY OF
DUBOIS, have any bearing upon the use of the land of ELEANOR G. GRAFF as said premises
predated all of the zoning ordinances of the CITY OF DUBOIS. By way of further answer, it is
averred that the premises owned by Defendant, ELEANOR G. GRAFF, does not pose a threat
of loss of health, life or property nor does said premises cause over-crowding of land, blight or
danger and congestion in travel and transportation. By way of further answer, it is averred that
the use made by Defendant, ELEANOR G. GRAFF, of her property does not violate any of the
ordinances of the CITY OF DUBOIS.

Moreover, by way of further answer, it is averred that a determination of

whether Defendant, ELEANOR G. GRAFF, has committed any violation of any zoning
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ordinances of the CITY OF DUBOIS is solely the province of the CITY OF DUBOIS and any
determination as to whether enforcement proceedings are warranlted is solely within the
discretionary power of the CITY OF DUBOIS and Plaintiffs canﬁot compel the CITY OF
DUBOIS to determine that a violation has been committed or that enforcement proceedings are
necessary.

52. (sic 50) DENIED as a conclusion of law to which no response is required. Insofar
as a response is required, it is DENIED that the zoning ordinances of the CITY OF DUBOIS
govern the use of the premises owned by ELEANOR G. GRAF'F as said premises were in
existence and in use prior to the enactment of the zoning ordinances of the CITY OF DUBOIS.
By way of further answer, it is averred that the use made by Defendant, ELEANOR G.
GRATFF, of her property does not violate any of the ordinances of the CITY OF DUBOIS.

Moreover, by way of further answer, it is averred that a determination of
whether Defendant, ELEANOR G. GRAFF, has committed any violation of any zoning
ordinances of the CITY OF DUBQOIS is solely the province of the CITY OF DUBOIS and any
determination as to whether enforcement proceedings are warranted is solely within the
discretionary power of the CITY OF DUBOIS and Plaintiffs cannot compel the CITY OF
DUBOIS to determine that a violation has been committed or that enforcement proceedings are
necessary.

WHEREFORE, Defendant, CITY OF DUBOIS, requests your Honorable Court to

dismiss Plaintiffs’ Complaint with prejudice.
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AMENDED NEW MATTER

53. Defendant, CITY OF DUBOIS, hereby incorporates Fhe answers set forth in
Paragraphs 1 through 52 inclusive of the foregoing Amended Answer as if the same were fully
set forth herein at length.

54. Plaintiffs’ Complaint fails to state a claim upon which relief may be granted.

55. The CITY OF DUBOIS does not consider that the use by Defendant, ELEANOR G.
GRAFF, of the premises located at 133, 133-1/2 and 135-1/2 E'flst Washington Avenue,
DuBois, Clearfield County, Pennsylvania 15801, to have been abandoned by ELEANOR G.
GRAFF.

56. Defendant, ELEANOR G. GRAFF, has never manifested to the CITY OF DUBOIS
any intent to abandon the use of the premises situate at 133-1/2 and 135-1/2 East Washington
Avenue as a two (2) family dwelling.

57. That the premises located at 133 East Washington Avenue, DuBois, Clearfield
County, Pennsylvania, was in existence and in use as a single family dwelling prior to the
enactment of all zoning ordinances of the CITY OF DUBOIS.

58. That the premises located at 133-1/2 and 135-1/2 East Washington Avenue, DuBois,
Clearfield County, Pennsylvania 15801, was in existence and in use prior to the enactment of
all of the zoning ordinances of the CITY OF DUBOIS.

59. That the 50’ x 150’ lot upon which the buildings known as 133, 133-1/2 and
135-1/2 East Washington Avenue, DuBois, Clearfield County, Pennsylvania 15801, was in
existence and the buildings currently located thereon were so located prior to the enactment of

any of the zoning ordinances of the CITY OF DUBOIS.
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60. That the buildings and real property located at 133, 133-1/2 and 135-1/2 East
Washington Avenue, DuBois, Clearfield County, Pennsylvania 15801, were in existence and in
use at the time that each and every one of the Plaintiffs moved iﬂto his respective residence.

61. Plaintiffs are estopped from now complaining that the existence of the properties at
133, 133-1/2 and 135-1/2 East Washington Avenue cause over-crowding of land, blight or
danger and congestion in travel and transportation.

62. Plaintiffs’ claims are barred by the defense of estoppel.

63. That the CITY OF DUBOIS has made no determina‘tion that the use of the premises
at 133, 133-1/2 and 135-1/2 East Washington Avenue by the owner of said premises has been
abandoned.

64. That the CITY OF DUBOIS cannot be compelled to enforce any of its ordinances or
to commence any action for enforcement thereof under 53 P.S. §10617.2(c).

65. That the CITY OF DUBOIS is immune from any suit by any individual to attempt
to force the CITY OF DUBOIS to make such a determination.

66. Plaintiffs’ cause of action is therefore barred by the defense of immunity from suit.

67. Plaintiffs have averred that the premises in question has been abandoned for more
than four years but Plaintiffs did not commence their suit until after Defendant, ELEANOR G.
GRAFF, had advertised the premises for sale as a single family dwelling and a double family
dwelling and had secured a buyer for the premises based on that representation.

68. The delay in filing the Complaint was due entirely to Plaintiffs.

69. Defendants have, by virtue of the aforesaid, been prejudiced by this delay.

70. Plaintiffs are guilty laches.
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71. Plaintiffs’ cause of action against Defendants is accordingly barred by the defense
of laches.

72. The applicable Pennsylvania statute of limitation, 42 Pa. Cons. Stat. Ann, §5522,
requires that suit on a cause of action against a government unit be commenced within six (6)
months of the date on which the cause of action accrued.

73. Any cause of action Plaintiffs might have had would have accrued on the date
which is one (1) year from the time that Plaintiffs maintain the subject premises was abandoned
and Plaintiffs’ action was not commenced until May 14, 2002, ;’vhich is beyond the applicable
statutory period of limitation.

74. Plaintiffs’ action is accordingly barred by the applicable statute of limitation.

75. In the event that Plaintiffs’ action is governed by another statute of limitation,
Defendant asserts that Plaintiffs’ action is also barred by that applicable statute of limitation.

76. That the action of the Plaintiffs seeks to deprive the CITY OF DUBOIS of the
revenue it receives from real estate taxes paid on the premises known as 133, 133-1/2 and
135-1/2 East Washington Avenue in the City of DuBois, Clearfield County, Pennsylvania.

77. That the action of the Plaintiffs is void as being against public policy.

78. That in order to receive relief from a court sitting in equity, Plaintiffs must come
into court with "clean hands”.

79. That Plaintiffs do not come into court with “clean hands” as they permitted
Defendant, ELEANOR G. GRAFF, to advertise the premises at 133-1/2 and 135-1/2 East

Washington Avenue for sale as a two (2) family dwelling and to secure a buyer for the

14




premises knowing that they intended to attempt to stop the sale and prevent ELEANOR G.
GRAFF from completing the terms of the sales agreement she entered into with her buyer.

80. That Plaintiffs do not come into court with “clean hands” because some of the
Plaintiffs are also guilty of violating zoning ordinances of the CITY OF DUBOIS but do not
request that the CITY OF DUBOIS enforce those ordinances that have been violated against
them.

81. That every property of each of the Plaintiffs fails to conform with the current zoning
ordinance of the CITY OF DUBOIS.

82. That the action of the Plaintiffs is barred by the “clean hands” doctrine.

WHEREFORE, Defendant, CITY OF DUBOIS, respectfully requests that this Court
enter judgment in its favor and against Plaintiffs for all consequential and incidental damages,
including reasonable attorney’s fees and costs and such other and further relief as this Court

deems just and proper.

AMENDED COUNTERCLAIM

83. Defendant, CITY OF DUBOIS, Plaintiff in this Amended Counterclaim, hereby
incorporates herein by reference the averments contained in Paragraphs 53 through 82 inclusive
of the foregoing Amended New Matter as if the same were set forth at length herein.

84. That in addition to the failure of the premises owned by LAWRENCE M. WAY and
AMY L. WAY at 160 East Long Avenue to conform to side and rear yard set-back
requirements contained in the ordinances of the CITY OF DUBOIS, Plaintiffs, LAWRENCE

M. WAY and AMY L. WAY, are in violation of said ordinances because they have located
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their garage at a location on their premises which is too close to the right-of-way of the CITY
OF DUBOIS.

85. That the CITY OF DUBOIS demands that said garage be removed from said site.

86. That the premises owned by Plaintiffs, TIMOTHY J. FITZWATER and LISA A.
FITZWATER, at 146 East Long Avenue does not conform to the rear yard set-back
requirements of the ordinances of the CITY OF DUBOIS and, in addition, Plaintiffs
FITZWATER are actually in violation of the ordinances of the CITY OF DUBOIS because
their garage is located too close to the right-of-way of the CITY OF DUBOIS.

86. That the CITY OF DUBOIS demands that said garage be moved to a location
beyond the distance required from its rights-of-way.

87. That the premises of JAY L. FAUST and SALLY L. FAUST fail to conform to the
lot size requirements and lot coverage requirements of the ordinances of the CITY OF
DUBOIS.

88. That the premises owned by Plaintiffs, ALFRED WILLIAM WILSON and
SHARON ELIZABETH WILSON, fail to conform to the rear yard set-back requirements as
well as the lot size and lot coverage requirements of the ordinances of the CITY OF DUBOIS.

89. Defendant, CITY OF DUBOIS, has been compelled to retain counsel to defend
itself in this action and has engaged Toni M. Cherry at the rate of $150.00 per hour.

90. The institution of this action by the Plaintiffs against Defendant, CITY OF
DUBOIS, is arbitrary, capricious, vexatious and mean-spirited.

91. Therefore, the CITY OF DUBOIS is entitled to collect counsel fees and Court costs

from the Plaintiffs pursuant to 42 Pa. C.S.A. §2503.
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WHEREFORE, CITY OF DUBOIS prays your Honorable Court to enter a judgment in
its favor and against Plaintiffs for all consequential and incidental damages, including an Order
requiring the removal of the violating garages, reasonable attorney’s fees and costs and such
other and further relief as your Honorable Court deems just and proper.

Respectfully submitted,

GLEASON, CHERRY AND CHERRY, L.L.P.

=y

( Attorneys for l;e‘f/e';ldant, CITY OF BUBOIS
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COMMONWEALTH OF PENNSYLVANIA :
COUNTY OF CLEARFIELD P
Personally appeared before me, a Notary Public in and for the County and State
aforesaid, RONALD J. TRZYNA, who, being duly sworn according to law, deposes and says
that he is the City Manager of the CITY OF DUBOIS and as such City Manager is authorized

to make this Affidavit on behalf of the Defendant, CITY OF DUBOIS, as City Manager and

that the facts set forth in the foregoing Amended Answer, Amended New Matter and Amended

Counterclaim are true and correct to the best of his knowledge, information and belief.

Qﬂy\/«m«v

Ronw rzyna

Sworn to and subscribed before me this 3 day of July, 2003.

NOTAR!ALSE&Lh Y oUB
PAULA M. CHERRY, NO :
CITY OF DUBOIS, CLEARFIELD county]




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
EQUITY ACTION

TIMOTHY J. FITZWATER,

LISA A. FITZWATER, JAY FAUST,
SALLY FAUST, LAWRENCE M. WAY,
AMY L. WAY, DANIEL LEE,

EVA LEE, ALFRED WILLIAM WILSON,

SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,
and CATHERINE E. FARR,

Plaintiffs : No.02-760C.D.
VS.

CITY OF DUBOIS and
ELEANOR G. GRAFEF, her successors
and/or assigns and all other
persons claiming any interest in the
described property,

Defendants

CERTIFICATE OF SERVICE

I hereby certify that on this 3 day of July, 2003, a true and correct copy of the
Amended Answer, Amended New Matter and Amended Counterclaim was served upon the
following persons by mailing the same to them by United States First Class Mail, Postage
Prepaid, by depositing the same in the United States Post Office at DuBois, Pennsylvania,

addressed as follows:

Andrew P. Gates, Esq.
Gates & Seaman
Attorneys at Law

P. O. Box 846
Clearfield, PA 16830

Mr. Robert Curley

144 East Long Avenue
DuBois, PA 15801

Dated: July 3, 2003

GLEASO

Peter F. Smith, Esq.
Attorney at Law

P. 0. Box 130
Clearfield, PA 16830

Mr. and Mrs. Daniel Lee
206 East Washington Avenue
DuBois, PA 15801

By V&
/ /(ttomeys for De/ie’;ﬁant, CITY OF BUBOIS
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,

TIMOTHY J. FITZWATER, LISA A.
FITZWATER, JAY FAUST, SALLY
FAUST, LAWRENCE M. WAY, AMY L.
WAY, DANIEL LEE, EVA LEE,
ALFRED WILLIAM WILSON, SHARON
ELIZABETH WILSON, ROBERT

CURLEY, JOHN E. FARR, and
CATHERINE E. FARR,
Plaintiffs

VS.

CITY OF DUBOIS and ELEANOR G.
GRAFF, her successors and/or
assigns claiming any interest
in the described property,
Defendant
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No. 02- 760 -CD

PENNSYLVANIA L

Type of Case: EQUITY ‘

Type of Pleading: Plaintiffs,
Timothy J. Fitzwater, Lisa A.
Fitzwater, Jay Faust, Sally
Faust, Lawrence M. Way, Amy L.
Way, Alfred William Wilson,
Sharon Elizabeth Wilson, John
E. Farr, and Catherine E.
Farr, Preliminary Objections
to Amended Answer, New Matter
and Counterclaim of

Defendant, City of DuBois

Filed on behalf of: Plaintiffs

Timothy J. Fitzwater, Lisa A.
Fitzwater, Jay Faust, Sally
Faust, Lawrence M. Way, Amy
L. Way, Alfred William Wilson,
Sharon Elizabeth Wilson, John
E. Farr and Catherine E. Farr

Counsel of Record for this
Party:

Andrew P. Gates, Esquire
Supreme Court No.: 36604
GATES & SEAMAN

Attorneys at law

Two North Front Street

P. O. Box 846

Clearfield, PA 16830

(814) 765-1766




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

TIMOTHY J. FITZWATER, LISA A. :
FITZWATER, JAY FAUST, SALLY FAUST, :
LAWRENCE M. WAY, AMY L. WAY, DANIEL:
LEE, EVA LEE, ALFRED WILLIAM WILSON:
SHARON ELIZABETH WILSON, ROBERT
CURLEY, JOHN E. FARR and CATHERINE
E. FARR,

Plaintiffs No. 02-760-CD

-VS- In Equity
CITY OF DUBOIS and ELEANOR G.
GRAFF, her successors and/or
assigns claiming any interest in
the described property,
Defendant

PLATNTIFFS, TIMOTHY J. FITZWATER, LISA A. FITZWATER, JAY FAUST,
SALLY FAUST, LAWRENCE M. WAY, AMY I.. WAY, ALFRED WILLYAM WILSON,
SHARON ELIZABETH WILSON, JOHN E. FARR, AND CATHERINE E. FARR,
PRELIMINARY OBJECTIONS TO AMENDED ANSWER, AMENDED NEW MATTER AND
AMENDED COUNTERCLAIM OF DEFENDANT, CITY OF DUBOIS

The aforementioned Plaintiffs, by and through their
attorneys, Gates and Seaman, preliminarily object to the Amended
Answer, Amended New Matter and Amended Counterclaim of Defendant,
City of DuBois, as follows:

I. PRELIMINARY OBJECTIONS IN NATURE OF A DEMURRER UNDER PA. R.
C. P. §1028(a)(4)

1. Paragraphs 89 through 91 of Defendant, City of
DuBois’s Amended Counterclaim seeks counsel fees and court costs
pursuant to 42 Pa.C.S.A. §2503.

2. Paragraphs 84 through 88 of City of DuBois’ Amended
Counterclaim alleges certain of Plaintiffs’ properties violate
unspecified City Ordinances and seeks injunctive relief from the

Court to compel removal and/or the relocation of certain garages.




3. The relief sought by Plaintiffs in their Complaint
is privileged and justified since pursuit of such an action is
authorized pursuant to 53 P.S5.§10617, as is in Plaintiffs' request
that a Zoning Officer be appointed by the City as mandated under
53 P.S.§10614.

4. The allegations set forth in Paragraph 84 through
88 of the City of DuBois' Amended Counterclaim are so unspecific
and otherwise insufficient since they identify no particular City
Ordinance, nor any material part thereof, which it asserts
Plaintiffs have violated.

5. As currently plead, Paragraph 84 through 88 of the
City's Amended Counterclaim do not provide Plaintiffs with
sufficient detail to be able to prepare a defense.

6. The relief requested by the City in its Amended
Counterclaim, (i.e. that a referenced garage be removed), is
clearly motivated by bad faith and is otherwise retaliatary in
nature.

7. The City's allegations in their Amended Counterclainm
have no basis in fact (the improvements on Plaintiffs properties
have been in place since before the enactment of any relevant City
Ordinance) and represent nothing more than the City’'s effort to
discourage lawsuits being brought against it even though the
claims and relief sought by these Plaintiffs are justified and/or

privileged under existing law.




8. To permit the City's Amended Counterclaims to
proceed will have a chilling effect on aggrieved parties right to
seek legal redress which are recognized and protected under
existing law.

9. Under Pa. R.C.P.§1028(a)(4), a party may
preliminary object by way of a demurrer because of the legal
insufficiencies in a pleading.

WHEREFORE, the aforementioned Plaintiffs
respectfully request that this Court sustain Plaintiffs’
Preliminary Objection and strike Defendant, City of DuBois’s
Amended Counterclaims seeking (i) both counsel fees and costs
under 42 Pa.C.S.A. §2503; and (ii) Defendant City's request for
injunctive relief in the form of an Order seeking either the
removal and/or moving of certain of Plaintiff's garages.

II. PRELIMINARY OBJECTIONS RAISING FAILURE TO CONFORM TO 42 Pa.
R.C.P. No. 1510(a)

10. The Amended Counterclaim of Defendant, City of

DuBois, in Paragraphs 89 through 91 thereof states "The
institution of this action by Plaintiffs against Defendant, City
of DuBois, is arbitrary, capricious, vexatious and mean spirited"
and seeks counsel fees and Court costs pursuant to 42 Pa.
C.S.A.§2503.

11. Pa. R.C.P. 1510(a) requires that a Defendant may

plead as a counterclaim only a cause of action, whether equitable




or legal, which arises from the same transaction or occurrence, or,
|l series of transactions or occurrences, from which the Plaintiffs’

| : |
' cause of action arose. |

12. Said Defendant’s Amended Counterclaim as asserted i#
Paragraphs 89 through 91 thereof bears no direct relationship to
the issues raised in Plaintiffs’' Complaint and is otherwise
collateral to Plaintiffs’' cause of action.

13. Said Defendant’'s Amended Counterclaim asserted in
/| Paragraphs 89 through 91 thereof is based on the mere fact that

Plaintiffs instituted the present proceedings against the

Defendants, as they are authorized to do under 53 P.S. §10617,

f since Defendant Graff has sought to maintain, use and sell the
real estate in question in contravention to the City of DuBois “
Zoning Ordinance and the City of DuBois has taken no action to
enforce said Ordinance.

14. Claims for counsel fees and costs under 42
Pa.C.S.A.§2503 may only be imposed "as part of the taxable costs",
at the conclusion of the underlying matter.

15. Under Pa. R.C.P. 1028(a)(4), a party may
preliminarily object by way of demurrer because of a legal
insufficiency of a pleading.

16. Under Pa. R.C.P. 1028(a)(2), a party may
preliminarily object should another parties’ pleading fail to

conform to law or rule of Court, in this case, Pa. R.C.P.§1510(a).
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WHEREFORE, Plaintiffs respectfully request that this
Court sustain Plaintiffs’ Preliminary Objections and strike the
City of DuBois's Amended Counterclaim seeking counsel fees and
Court costs under 42 Pa. C.S.A.§2503.

IITI. PRELIMINARY OBJECTIONS RAISING FATLURE TO CONFORM TQ 42 Pa.
R.C.P.8§1028(a)(2)

17. Paragraph 90 of Defendant, City of DuBois’s Amended

Counterclaim sets forth that the institution of this action by
Plaintiffs is arbitrary, capricious, vexatious and mean spirited.

18. The allegations in Paragraph 90 in said Defendant's
Amended Counterclaim does nothing more than attempt to impugn
Plaintiffs’' character, honesty and motive in bringing this action.

19. The allegations set forth in Paragraph 90 of said
Defendant’s Amended Counterclaim are scandalous, impertinent,
irrelevant, immaterial and inappropriate to the cause of action
asserted by Plaintiffs’ and ére in violation of the pleading
requirements of Pa. R.C.P. §1019(a).

WHEREFORE, the aforementioned Plaintiffs respectfully
request that this Court sustain this Preliminary Objection and
strike Paragraph 90 of Defendant, City of DuBois's Amended
Counterclaim.

IV. PRELIMINARY OBJECTIONS TO THOSE PORTIONS OF DEFENDANT, CITY
OF DUBOQOIS'S AMENDED NEW MATTER STATING PLAINTIFFS' COMPLAINT

FAILS TO STATE A CLATM UPON WHICH RELIEF MAY BE GRANTED DUE
TO THE LEGAL INSUFFICIENCY AND LACK OF SUPPORTING ALLEGATIONS

UNDER Pa. R.C.P. §1028(a)(4)




20. Paragraph 54 of Defendant, City of DuBois’'s Amended
New Matter sets forth that “Plaintiffs’ Complaint fails to state a
claim upon which relief may be granted".

21. The allegations set forth in Paragraph 54 of said
Defendant’'s Amended New Matter are essentially challenging the
legal sufficiency of Plaintiffs’ Complaint.

22. Defendant, City of DuBois, previously, in its
Preliminary Objections, claimed that “Plaintiffs have no cause of
action against the City of DuBois to compel it to enforce its
ordinances.”.

23. Following argument and consideration of briefs,
filed by Plaintiffs’, pro se, and Defendant, City of DuBois, this
Honorable Court dismissed said Defendant's Preliminary Objections
by Order dated February 14, 2003.

24. Plaintiffs’ Complaint alleges sufficient facts
showing that they have a beneficial interest distinct from that of
the general public.

25. Plaintiffs’ Complaint contains a prayer requesting
that the City of DuBois be ordered to immediately initiate
enforcement proceedings pursuant to 53 P.S. §10616.1 and DuBois
Ordinance No. 1470, §704 against property owner, Defendant,
Eleanor G. Graff.

26. Plaintiffs’ Complaint also contains a prayer

requesting that the City of DuBois be ordered to immediately
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appoint a Zoning Officer pursuant to 53 P.S.§10614 and Ordinance
No. 1470 §700.

27. Plaintiffs have a viable cause of action versus
Defendant, City of DuBois, to compel said Defendant to perform
public acts and/or duties which said Defendant undertook by
enacting Ordinance No. 1470 and as they are required to do
pursuant to 53 P.S.§ 10614.

WHEREFORE, Plaintiffs respectfully request that this
Honorable Court sustain Plaintiffs’ Preliminary Objections and
strike Paragraph 54 of said Defendant’'s New Matter.

V. PRELIMINARY OBJECTIONS RAISING LEGAL INSUFFICIENCY OF A

PORTION OF DEFENDANT'S AMENDED NEW MATTER UNDER Pa. R.C.P.§
1028(a) (4)

28. Paragraph 77 of Defendant, City of DuBois's Amended
New Matter claims that “the action of Plaintiffs is void as being
against public policy”.

29. The claimed defense that an action is void as being
against public policy is not a listed affirmative defense under
Pa. R.C.P. §1030(a).

30. Said Defendant's Amended New Matter identifies no
potehtial injury to the general public should Plaintiff’s claims
for relief be granted.

31. The loss of tax revenues ?o the City, should this

Court Order the duplex be demolished, have no bearing on public

policy.




32. Under Pa. R.C.P. §1028(a)(4), a party may
preliminary object by way of a demurrer because of a legal
insufficiency of a pleading.

WHEREFORE, Plaintiffs respectfully request this
Honorable Court sustain Plaintiff’'s Preliminary Objections and
strike Paragraph 77 of Defendant, City of DuBois’'s Amended New
Matter.

VI. PRELIMINARY OBJECTIONS RAISING LEGAL INSUFFICIENCY OF A
PORTION OF DEFENDANT'S AMENDED NEW MATTER UNDER Pa. R.C.P.

§1028(a)(4) AND ALSO RAISING FAILURE TO CONFORM TO THE LAW
UNDER 42 Pa. R.C.P.§1028(a)(2)

33. Paragraphs 65 through 66 of Defendant City of
DuBois’'s Amended New Matter attempts to set forth the affirmative
defense of immunity from suit and/or governmental immunity.

34. Governmental Immunity, as provided for in 42
Pa.C.S.A. §8541 et seq., is only from monetary damages on account
of any injury caused by an act of the local agency, its employee
or any other person.

35. Plaintiffs' Complaint sets forth no claim for
monetary damages versus Defendant, City of DuBois.

36. Under Pa. R.C.P. §1028(a)(2), a party may
preliminarily object should another party's pleading fail to
conform to law.

37. Under Pa. R.C.P. §1028(a)(4), a party may

preliminarily object by way of a demurrer because of legal




insufficiency of the pleading.

WHEREFORE, Plaintiffs request this Honorable Court to

strike Paragraphs 65 through 66 of Defendant, City of DuBois's

Amended New Matter.

Respectfully submitted,

GATES & SE
By:

Andrew P. Gates, Esquire

Attorney for Plaintiffs,

Timothy J. Fitzwater, Lisa A.
Fitzwater, Jay Faust, Sally

Faust, Lawrence M. Way, Amy L.

Way, Alfred William Wilson, Sharon
Elizabeth Wilson, John E. Farr, and
Catherine E. Farr




IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PENNSYLVANIA
EQUITY ACTION

No. 02-760-CD
In Equity

TIMOTHY J. FITZWATER, LISA A,
FITZWATER, JAY FAUST, SALLY FAUST,
LAWRENCE M. WAY, AMY L. WAY, DANIE
LEE, EVA LEE, ALFRED WILLIAM WILSO
SHARON ELIZABETH WILSON, ROBERT
CURLEY, JOHN E. FARR and CATHERINE
E. FARR, Plaintiffs

Vs,
CITY OF DuBOIS and ELEANOR G.
GRAFF, her successors and/or
assigns and all other persons
claiming any interest in the
described property, Defendants

Plaintiffs, Timothy J. Fitzwater,

Lisa A, Fitzwater, Jay Faust, Sallj
Faust, Lawrence M., Way, Amy L. Way
Alfred William Wilson, Sharon Eliz
Wilson, John E. Farr, and Catherin

'E. Farr, Preliminary UbjecClomns
to Amended Answer, New Matter and

Counterclaim of Defendant, City %
DuBois @w@ 25" ;

LAW OFFICES
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
EQUITY ACTION

TIMOTHY J. FITZWATER, LISA A.
FITZWATER, JAY FAUST, SALLY FAUST,
LAWRENCE M. WAY, AMY L. WAY, DANIEL:
LEE, EVA LEE, ALFRED WILLIAM WILSON:
SHARON ELIZABETH WILSON, ROBERT
CURLEY, JOHN E. FARR and CATHERINE
E. FARR,

Plaintiffs No. 02-760-CD

-vs- In Equity
CITY OF DUBOIS and ELEANOR G.
GRAFF, her successors and/or
assigns and all other persons
claiming any interest in the
described property,

Defendants

CERTIFICATE

PREREQUISITE TO SERVICE OF A SUBPOENA
PURSUANT TO RULE 4009.22

As a prerequisite to service of a subpoena for documents
and things pursuant to Rule 4009.22, Andrew P. Gates, Esquire,
Attorney for Plaintiffs certifies that:

(1) Notice of Intent to Serve three Subpoenas with a copy
of each Subpoena being attached to said Notice was mailed to
each party or their counsel of record at least twenty (20) days
prior to the date on which each Subpoena is sought to be served
(Certificates of Mailing are attached hereto and made a part
hereof as Exhibit “A");

(2) a copy of the Notice of Intent, including the proposed
Subpoenas, are attached to this certificate and made a part
hereof as Exhibits "B";

(3) no objection to the Subpoenas has been received; and

(4) The Subpoenas which will be served are identical to
the Subpoenas which are attached to the Notice Of Intent To
Serve the Subpoenas.

Date: j‘\blﬂa \ \|‘ 10(13 @

Andrew ‘P. Gates, Esquire

a g E : g’} “ Attorney for Plaintiffs
k eaary
i - 5

Law Offices of Gates & Seamarn
2 North Front Street

P. 0. Box 846
JUL 112003 Ciearfield, PA 16830

William A. Shaw
Prothonotary




U.S. POSTAL SERVICE CERTIFICATE OF MAILING
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GATES & SEAMAN
_ 2 North Front Street
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
EQUITY ACTION

TIMOTHY J. FITZWATER, LISA A.
FITZWATER, JAY FAUST, SALLY FAUST,
LAWRENCE M. WAY, AMY L. WAY, DANIEL
LEE, EVA LEE, ALFRED WILLIAM WILSON
SHARON ELIZABETH WILSON, ROBERT
CURLEY, JOHN E. FARR and CATHERINE
E. FARR,

Plaintiffs No. 02-760-CD

-vs- In Equity
CITY OF DUBOIS and ELEANOR G.
GRAFF, her successors and/or
assigns and all other persons
claiming any interest in the
described property,

Defendants
B

NOTICE OF INTENT TO SERVE SUBPOENAS TO PRODUCE
DOCUMENTS AND THINGS FOR DISCOVERY PURSUANT TO RULE 4009.21

Plaintiffs, TIMOTHY J. FITZWATER, LISA A. FITZWATER, JAY
FAUST, SALLY FAUST, LAWRENCE M. WAY, AMY L. WAY, JOHN E. FARR,
CATHERINE E. FARR, ALFRED WILLIAM WILSON and SHARON ELIZABETH
WILSON, through and by their Attorney, Andrew P. Gates, Esquire,
intend to serve Subpoenas identical to the ones that are
attached to this Notice. You have twenty (20) days from the
date listed below in which to file of record and serve upon the
undersigned an Objection to the Subpoenas. If no objection is

made, the Subpoenas may be served.

Date: TJuwe Y | 2003 %

Andrew P. Gates, Esquire

LAW OFFICES OF GATES & SEAMAN
2 North Front Street

P. O. Box 846

Clearfield, Pennsylvania 16830
(814) 765-1766

EXHIBIT "B" (7 pages)




.t W e i o

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
EQUITY ACTION

TIMOTHY J. FITZWATER, LISA A, H
FITZWATER, JAY FAUST, SALLY FAUST, :
LAWRENCE M. WAY, AMY L. WAY, DANIEIL:
LEE, EVA LEE, ALFRED WILLIAM WILSON:
SHARON ELIZABETH WILSON, ROBERT
CURLEY, JOHN E. FARR and CATHERINE
E. FARR,

Plaintiffs No. 02-760-CD

-VS~ In Equity
CITY OF DUBOIS and ELEANOR G.
GRAFF, her successors and/or
assigns and all other persons
claiming any interest in the
described property,

Defendants

88 24 S0 00 00 94 v e OF 04 06 80 o0

SUBPOENA TO PRODUCE DOCUMENTS OR _THINGS FOR DISCOVERY
PURSUANT TO RULE 4009.22

TO: MEDRED REALTY ASSOCIATES
R. R. #8, Box 22
DuBois, PA 15801

Within twenty (20) days after service of this Subpoena, you
are ordered by the Court to produce the following documents or
things:

(a) complete copy of your entire office file and any other
records pertaining to the real estate of Eleanor G. Graff,
situate at 133, 133 } and 135 4 East Washington Avenue, DuBois,
Pennsylvania 15801. The documents to be produced (including all
pages and attachments) shall include but not be limited to: all
listing agreements, sales agreements, brokerage agreements, real
estate appraisals performed on subject property, memorandums,
notes from discussions with Eleanor G. Graff, her agents and/or
attorneys-in-fact, correspondence to and from Eleanor G. Graff,
her agents, attorneys-in-fact, and/or legal representatives,
notes from inspection appearances and showings, photographs of
premisés, videos of premises, mortgage applications of any
prospective buyers, responses from lenders to mortgage

applications of prospective buyers, disclosure statements of




seller, her agents, attorneys;in-fact and/or legal
representative, copies of powé;‘of attorneys or court order
pertaining to Eleanor G. Graff and other written material in
your possession pertaining to said real esfate. Said documents
to be produced or are to be provided to Andrew P. Gates,
Esquire, 2 North Front Street, P. O. Box 846, Clearfield,
Pennsylvania 16830.

You may deliver or mail legible copies of the documents or

produce things requested by this Subpoena, together with the
Certificate of Compliance, to the party making this request at
the address listed above. You have the right to seek in advance
the reasonable cost of preparing the copies or producing the
things sought.

If you fail to produce the docﬁ;ents or things required by
this Subpoena within twenty (20) days after its service, the
party serving the Subpoena may seek a Court Order compelling you
to comply with it.

This Subpoena was issued at the request of the following
person: Andrew P. Gates, Esquire, Pennsylvania Bar Identifi-
cation Number: 36604, Address: 2 North Front Street, P. 0. Box
846, Clearfield, Pennsylvania 16830; telephone number (814)
765-1766, Attorney for Plaintiffs/Petitioners, TIMOTHY J.
FITZWATER, LISA A. FITZWATER, JAY FAUST, SALLY FAUST, LAWRENCE
M. WAY, AMY L. WAY, JOHN E. FARR, CATHERINE E. FARR, ALFRED
WILLIAM WILSON and SHARON ELIZABETH WILSON.

BY THE COURT:

Date: Prothonotary

(SEAL)
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
EQUITY ACTION

TIMOTHY J. FITZWATER, LISA A.
FITZWATER, JAY FAUST, SALLY FAUST,
LAWRENCE M. WAY, AMY L. WAY, DANIEL:
LEE, EVA LEE, ALFRED WILLIAM WILSON:
SHARON ELIZABETH WILSON, ROBERT
CURLEY, JOHN E. FARR and CATHERINE
E. FARR,

Plaintiffs No. 02-760-CD

-VS- In Equity
CITY OF DUBOIS and ELEANOR G.
GRAFF, her successors and/or
assigns and all other persons
claiming any interest in the
described property,

Defendants

SUBPOENA TQ PRODUCE DOCUMENTS OR THINGS FOR DISCOVERY
PURSUANT TO RULE 4009.22

TO: STEMMERICH REALTY
150 West DuBois Avenue
DuBois, PA 15801

Within twenty (20) days after service of this Subpoena, you

are ordered by the Court to produce the following documents or

things:

(a) complete copy of your entire office file and any other
records pertaining to the real estate of Eleanor G. Graff,
situate at 133, 133 } and 135 i East Washington Avenue, DuBois,
Pennsylvania 15801. The documents to be produced (including all
pages and attachments) shall include but not be limited to: all
listing agreements, sales agreements, brokerage agreements, reall
estate appraisals performed on subject property, memorandums, -
notes from discussions with Eleanor G. Graff, her agents and/or
attorneys-in-fact, correspondence to and from Eleanor G. Graff,
her agents, attorneys-in-fact, and/or legal representatives,
notes from inspection appearances and showings, photographs of
premiées, videos of premises, mortgage applications of any
prospective buyers, responses from lenders to mortgage
applications of prospective buyers, disclosure statements of
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seller, her agents, attorneys-in-fact and/or legal
representative, copies of power of attorneys or court order
pertaining to Eleanor G. Graff and other written material in
your possession pertaining to said real estate. Said documents
to be produced or are to be provided to Andrew P. Gates,
Esquire, 2 North Front Street, P. O. Box 846, Clearfield,

Pennsylvania 16830.
You may deliver or mail legible copies of the documents or

produce things requested by this Subpoena, together with the
Certificate of Compliance, to the party making this request at
the address listed above. You have the right to seek in advance
the reasonable cost of preparing the copies or producing the
things sought.

If you fail to produce the docﬁ;ents or things required by
this Subpoena within twenty (20) days after its service, the
party serving the Subpoena may seek a Court Order compelling you
to comply with it.

This Subpoena was issued at the request of the following
person: Andrew P. Gates, Esquire, Pennsylvania Bar Identifi-
cation Number: 36604, Address: 2 North Front Street, P. 0. Box
846, Clearfield, Pennsylvania 16830; telephone number (814)
765-1766, Attorney for Plaintiffs/Petitioners, TIMOTHY J.
FITZWATER, LISA A. FITZWATER, JAY FAUST, SALLY FAUST, LAWRENCE
M. WAY, AMY L. WAY, JOHN E. FARR, CATHERINE E. FARR, ALFRED
WILLIAM WILSON and SHARON ELIZABETH WILSON.

BY THE COURT:

Date: ' Prothonotary

(SEAL)
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
EQUITY ACTION

TIMOTHY J. FITZWATER, LISA A.
FITZWATER, JAY FAUST, SALLY FAUST,
LAWRENCE M. WAY, AMY L. WAY, DANIEL:
LEE, EVA LEE, ALFRED WILLIAM WILSON:
SHARON ELIZABETH WILSON, ROBERT
CURLEY, JOHN E. FARR and CATHERINE
E. FARR,

Plaintiffs No. 02-760-CD

~-Vs- In Equity
CITY OF DUBOIS and ELEANOR G.
GRAFF, her successors and/or
assigns and all other persons
claiming any interest in the
described property,

Defendants

SUBPOENA TO PRODUCE DOCUMENTS OR THINGS FOR DISCOVERY
PURSUANT TO RULE 4009.22

TO: DENNIS P. KENNELLY
Ro R- #l, BOX 40—C
Reynoldsville, PA 15851

Within twenty (20) days after service of this Subpoena, you
are ordered by the Court to produce the following documents or
things:

(a) complete copy of your entire office file and any other
records pertaining to the real estate of Eleanor G. Graff,
situate at 133, 133 4 and 135 } East Washington Avenue, DuBois,
Pennsylvania 15801. The documents to be produced (including all
pages and attachments) shall include but not be limited to: all
listing agreements, sales agreements, brokerage agreements, real
estate appraisals performed on subject property, memorandums, -
notes from discussions with Eleanor G. Graff, her agents and/or
attorneys-in-fact, correspondence to and from Eleanor G. Graff,
her agents, attorneys-in-fact, and/or legal represéntatives,
notes from inspection appearances and viewings, photographs of
premisés, videos of premises, mortgage applications of any
prospective buyers, responses from lenders to mortgage
application of prospective buyers, disclosure statements of
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seller, her agents, attorneys-in—fact and/or legal
representative, copies of power of attorneys or court order
pertaining to Eleanor G. Graff and other written material in
your possession pertaining to said real estate. Said documents
to be produced or are to be provided to Andrew P. Gates,
Esquire, 2 North Front Street, P. O. Box 846, Clearfield,

Pennsylvania 16830.
You may deliver or mail legible copies of the documents or

produce things requested by this Subpoena, togethér.with the
Certificate of Compliance, to the party making this request at
the address listed aboye. You have the right to seek in advance
the reasonable cost of preparing the copies or producing the
things sought.

If you fail to produce the docu;ents or things required by
this Subpoena within twenty (20) days after its service, the
party serving the Subpoena may seek a Court Order compelling you
to comply with it.

This Subpoena was issued at the request of the following
person: Andrew P. Gates, Esquire, Pennsylvania Bar Identifi-
cation Number: 36604, Address: 2 North Front Street, P. 0. Box
846, Clearfield,.Pennsylvania 16830; telephone number (814)
765~1766, Attorney for Plaintiffs/Petitioners, TIMOTHY J.
FITZWATER, LISA A. FITZWATER, JAY FAUST, SALLY FAUST, LAWRENCE
M. WAY, AMY L. WAY, JOHN E. FARR, CATHERINE E. FARR, ALFRED
WILLIAM WILSON and SHARON ELIZABETH WILSON.

BY THE COURT:

Date: Prothonotary

(SEAL)




IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNA.
No. 02-760-CD
EQUITY ACTION

TIMOTHY J. FITZWATER, et al

CITY OF DuBOIS, et al

CERTIFICATE PREREQUISITE
TO SERVICE OF A SUBPOENA
PURSUANT TO RULE 4009.22
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LAW OFFICES
GATES & SEAMAN

2 NORTH FRONT STREET
P.O. BOX 846

CLEARFIELD, PA. 16830

THE PLANKENKORN CO., WILLIAMBPORT, PA.




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

TIMOTHY J. FITZWATER, LISA A. FITZWATER,
JAY FAUST, SALLY FAUST, LAWRENCE M. WAY,
AMY L. WAY, DANIEL LEE, EVA LEE, ALFRED
WILLIAM WILSON SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR and CATHERINE
E. FARR, :

Plaintiffs : No. 02-760-CD

-Vs- : In Equity

CITY OF DUBOIS and ELEANOR G. GRAFF, her
successors and/or assigns claiming any

interest in the described property,
Defendant : Fl L E D

AFFIDAVIT OF SERVICE
JUL 30 2003
COMMONWEALTH OF PENNSYLVANIA :
-SS. Wiltiam A. Shaw
COUNTY OF CLEARFIELD . Prothonotary/Clerk of Courts

ANDREW P. GATES, ESQUIRE, of Gates & Seaman, being duly sworn according to
law, states that he, on July 24, 2003, mailed, by regular U. S. Mail, postage prepaid, a certified
copy of Plaintiffs’ Preliminary Objections to Deféndant City of DuBois’s Amended Answer, Amended
New Matter and Amended Counterclaim as follows:

Toni M. Cherry, Esquire Peter F. Smith, Esquire Mr. and Mrs. Daniel Lee
P. O. Box 505 P. O. Box 130 206 East Washington Avenue
DuBois, PA 15801 Clearfield, PA 16830 DuBois, PA 15801
Robert Curley David Meholick, Court Administrator
155 Schonwalder Road Clearfield County Courthouse
Clearfield, PA 16830 Clearfield, Pennsylvania 16830
GATES & S
By:

Andrew P. Gates, Esquire
Sworn to and subscribed before me

this i 7’: day of July, 2003.

e

SHANGH . B i
Bradforu ‘mp, sarfis! ,a;m
My Comm\sston Expnms June 23 %05
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
TIMOTHY J. FITZWATER, : No. 02-760-CD
LISA A. FITZWATER, JAY FAUST, :
SALLY FAUST, LAWRENCE M. WAY, : Type of Case: Equity

AMY L. WAY, DANIEL LEE,

EVA LEE, ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,

and CATHERINE E. FARR,

Plaintiffs
VSs.
CITY OF DUBOIS and : F
ELEANOR G. GRAFF, her successors : , L E D
and/or assigns and all other persons : 26 > 35
claiming any interest in the described : GO8 ZUU% eC.
property, : William A. Shaw
Defendants : Prothonotary/Clerk of Courts
CERTIFICATE OF SERVICE

I, Peter F. Smith, attorney for Defendant Eleanor G. Graff, certify that I sent the original of
DEFENDANT ELEANOR G. GRAFF’S ANSWER TO PLAINTIFFS’ REQUEST FOR
PRODUCTION OF DOCUMENTS by hand delivery to the Attorney for the Plaintiffs at the
following address:

Andrew P. Gates, Esquire
Gates & Seaman
Two North Front Street

Clearfield, PA 16830

Respectfully submitted,

Date: August 8, 2003 ) % / %

Peter F. Smith, 2§ squire
Attorney for Defendant, Eleanor G. Graff




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
TIMOTHY J. FITZWATER, : No. 02-760-CD
LISA A. FITZWATER, JAY FAUST, :
SALLY FAUST, LAWRENCE M. WAY, Type of Case: Equity

AMY L. WAY, DANIEL LEE,
EVA LEE, ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,
and CATHERINE E. FARR,

Plaintiffs

FILED

CITY OF DUBOIS and : AUG 142003
ELEANOR G. GRAFF, her successors
and/or assigns and all other persons
claiming any interest in the described

property,

William A. Shaw
Prothonotary/Clerk of Courts

Defendants

CERTIFICATE OF SERVICE
I, Peter F. Smith, attorney for Defendant Eleanor G. Graff, certify that I sent the original

SUPPLEMENT TO DEFENDANT ELEANOR G. GRAFF’S FIRST PRODUCTION OF
DOCUMENTS to request number 8 by hand delivery to the Attorney for the Plaintiffs at the
following address:

Andrew P. Gates, Esqui£e

Gates & Seaman

Two North Front Street

Clearfield, PA 16830

Respectfully submitted,

M
Date: August 13,2003 . l —

Peter F. Smith, Esqui?e
Attorney for Defendant, Eleanor G. Graff




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
TIMOTHY J. FITZWATER, : No. 02-760-CD
LISA A. FITZWATER, JAY FAUST, :
SALLY FAUST, LAWRENCE M. WAY, : Type of Case: Equity

AMY L. WAY, DANIEL LEE,
EVA LEE, ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,
and CATHERINE E. FARR,

Plaintiffs

VS,

CITY OF DUBOIS and F’ L E D

ELEANOR G. GRAFF, her successors

and/or assigns and all other persons : AUG 26 2003
claiming any interest in the described : William A, Shay,
property, : Prothonotary/Clerk of Courts
Defendants
CERTIFICATE OF SERVICE

I, Peter F. Smith, attorney for Defendant Eleanor G. Graff, certify that I sent the original of
DEFENDANT ELEANOR G. GRAFF’S ANSWERS TO PLAINTIFFS’ INTERROGATORIES by
hand delivery to Attorney for Plaintiffs and a true and correct copy of said Answers by U.S. First Class
Mail, Postage Prepaid on August 25, 2003 to the following:

HAND DELIVER Toni M. Cherry, Esquire

Andrew P. Gates, Esquire Attorney for City of DuBois
GATES & SEAMAN GLEASON CHERRY & CHERRY
Two North Front Street P. O. Box 505

Clearfield, PA 16830 DuBois, PA 15801

Daniel Lee Robert Curley

EvaLee 155 Schonwalder Road

206 East Washington Ave. Clearfield, PA 16830

DuBois, PA 15801

Respect Sub 'tted,ﬁ

[\

Date: August 25, 2003

Peter F. Smith, /
Attorney for Eleanor G. Graff



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,

PENNSYLVANIA
CIVIL DIVISION
TIMOTHY J. FITZWATER, al
Vs. : No. 02-760-CD
CITY OF DUBOIS, al
ORDER

AND NOW, this _j O day of September, 2003, it is the ORDER of
the Court that Hearing on Plaintiffs Preliminary Objections filed by Attorney Gates on
July 24, 2003 and Plaintiffs Lee filed on September 2, 2003 has been scheduled for

Monday, October 13, 2003 at 3:00 P.M. in Courtroom No. 2, Clearfield County

Courthouse, Clearfield, PA.

BY THE COURT:

vd
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¥REDRIC J. AMMERMAN

FILED

SEP 10 2003

) | BRI N
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William A. Shaw
Prothonotary







IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

TNOTHY J. FITZWATER, : No. 02-760-CD
LISA. A. FITZWATER, JAY FAUST, :
SALLY FAUST, LAWRENCE M. WAY,
AMY L. WAY, DANIEL LEE,
EVA LEE, ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,
and CATHEINNE E. FARR,
Plaintiffs

VS.

CITY OF DUBOIS and
ELEANOR G. GRAFF, her successors
and/or assigns and all other persons

claiming any interest in the described property,
Defendants

PRELIMINARY OBJECTIONS

AND NOW COMES Plaintiffs, DANIEL LEE and EVA LEE, who join in the

Preliminary Objections filed in this matter by counsel for the Plaintiffs.

Respectfully submitted,

Date: August 25, 2003 ’ L -

Daniel Lee

Y )ﬁ
P LI E T

FILED

SEP 02 2003

William A. Shaw
Prothonotary



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
TIMOTHY J. FITZWATER, : No. 02-760-CD
LISA A. FITZWATER, JAY FAUST,

SALLY FAUST, LAWRENCE M. WAY, : Type of Case: Equity
AMY L. WAY, DANIEL LEE, :
EVA LEE, ALFRED WILLIAM WILSON,
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,
and CATHERINE E. FARR,
Plaintiffs

FILED

CITY OF DUBOIS and

ELEANOR G. GRAFF, her successors : SEP 172003
and/or assigns and all other persons : William A. Shaw
claiming any interest in the described : Prothonotary/Clerk of Courts
property,
Defendants
CERTIFICATE OF SERVICE

I, Peter F. Smith, attomey for Defendant Eleanor G. Graff, certify that I sent the original
SECOND SUPPLEMENT TO DEFENDANT ELEANOR G. GRAFF’S FIRST
PRODUCTION OF DOCUMENTS numbered 28 through 35 by hand delivery to the Attorney
for the Plaintiffs at the following address:

Andrew P. Gates, Esquire
Gates & Seaman
Two North Front Street

Clearfield, PA 16830

Respectfully submitted,

Date: September 16, 2003 : ii% jﬂ M

Pefer F. Smith, Esqlﬁre
Attomey for Defendant, Eleanor G. Graff

ct: Toni M. Cherry, Esquire



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
EQUITY ACTION

TIMOTHY I. FITZWATER,

LISA A. FITZWATER, JAY FAUST,

SALLY FAUST, LAWRENCE M. WAY,

AMY L. WAY, DANIEL LEE,

EVA LEE, ALFRED WILLIAM WILSON,

SHARON ELIZABETH WILSON,

ROBERT CURLEY, JOHN E. FARR,

and CATHERINE E. FARR, 4
Plaintiffs

VS. : NO. 02-760-C.D.

CITY OF DUBOIS and
ELEANOR G. GRAFF, her successors
and/or assigns and all other
persons claiming any interest in the
described property,

Defendants

REPLY TO AMENDED
NEW MATTER AND
ANSWER TO AMENDED
COUNTERCLAIM

Filed on behalf of
Plaintiff

Counsel of Record for

this Party:

John R. Ryan
Attorney-At-Law

Pa. 1.D. 38739

BELIN & KUBISTA
15 N. Front Street

FILED ~ PO.Box!

Clearfield, PA 16830
SEP 302003 (814) 765-8972

William A. Shaw
Prothonotary/Clerk of Courts




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
EQUITY ACTION

TIMOTHY J. FITZWATER,
LISA A. FITZWATER, JAY FAUST,
SALLY FAUST, LAWRENCE M. WAY,
AMY L. WAY, DANIEL LEE, :
EVA LEE, ALFRED WILLIAM WILSON, :
SHARON ELIZABETH WILSON,
ROBERT CURLEY, JOHN E. FARR,
and CATHERINE E. FARR, .
Plaintiffs :
VS. : NO. 02-760-C.D.

CITY OF DUBOIS and
ELEANOR G. GRAFF, her successors
and/or assigns and all other
persons claiming any interest in the
described property,

Defendants

REPLY TO AMENDED NEW MATTER

NOW COMES, Robert Curley, Plaintiff above named, and by his Attorneys, Belin &
Kubista, makes his Reply to the Amended New Matter of the Defendant City of DuBois as
follows:

53.  No response required.

54.  Plaintiff Curley has no knowledge as the averments set forth in the Amended

New Matter filed by the City of DuBois and thus the same are denied. By way
of further response, Plaintiff Curley avers that he has not been a resident of the
City of DuBois since September of 2002, and that at no time relevant herein was
he a property owner in the City of DuBois. Plaintiff Curley has a severe hearing

impairment which precluded his ability to understand the significance and




55.

56.

57.

58.

59.

60.

61.

62.

63.

64.

65.

66.

67.

68.

69.

70.

71.

72.

implications of his execution of the Complaint in this matter prepared and filed
by Plaintiffs Fitzwater. The understanding of Plaintiff Curley was that he was
being asked to join in a petition to be presented to the City of DuBois, and not a
civil complaint to be filed in the Court of Common Pleas for which he would
require legal counsel and for which he could possibly incur liability.

See Response to Paragraph 54 above.

See Response to Paragraph 54 above.

See Response to Paragraph 54 above.

See Response to Paragraph 54 above.

See Response to Paragraph 54 above.

See Response to Paragraph 54 above.

See Response to Paragraph 54 above.

See Response to Paragraph 54 above.

See Response to Paragraph 54 above.

See Response to Paragraph 54 above.

See Response to Paragraph 54 above.

See Response to Paragraph 54 above.

See Response to Paragraph 54 above.

See Response to Paragraph 54 above.

See Response to Paragraph 54 above.

See Response to Paragraph 54 above.

See Response to Paragraph 54 above.

See Response to Paragraph 54 above.




73.

74.

75.

76.

71.

78.

79.

80.

81.

82.

See Response to Paragraph 54 above.
See Response to Paragraph 54 above.
See Response to Paragraph 54 above.
See Response to Paragraph 54 above.
See Response to Paragraph 54 above.
See Response to Paragraph 54 above.
See Response to Paragraph 54 above.
See Response to Paragraph 54 above.
See Response to Paragraph 54 above.

See Response to Paragraph 54 above.

WHEREFORE, Plaintiff Robert Curley requests that he be dismissed as a party to the

above captioned matter.

ANSWER TO AMENDED COUNTERCLAIM

NOW COMES, Robert Curley, Plaintiff above named, and by his Attorneys, Belin &

Kubista, makes his Answer to the Amended Counterclaim of Defendant the City of

DuBois as follows:

83.  No response required.

84.  Plaintiff Robert Curley is without knowledge as to the averments of the
Defendant’s Amended Counterclaim, and denies such averments. By way of
further response, Plaintiff Robert Curley incorporates herein his Reply to New
Matter as if the same were set forth at length.

85.  See Answer to Paragraph 84 above.

86.  See Answer to Paragraph 84 above.




87.

88.

89.

90.

91.

See Answer to Paragraph 84 above.
See Answer to Paragraph 84 above.
See Answer to Paragraph 84 above.
See Answer to Paragraph 84 above.

See Answer to Paragraph 84 above.

WHEREFORE, Plaintiff Robert Curley requests that the Amended Counterclaim of

Defendant the City of DuBois be dismissed as to him, and further requests that he be permitted

to withdraw as a party to this action.

Respectfully submitted,

BELIN & KUBISTA

Jolh R. Ryan’
Attorney for Plaintiff Robert Curley




I verify that the statements made in this Reply to Amended New Matter and Answer to
Amended Counterclaim are true and correct. I understand that false statements herein are made

subject to the penalties of Pa. C.S. 4904, relating to unsworn falsification to authorities.

St Lo

Robert Curley 7
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
EQUITY ACTION

TIMOTHY J. FITZWATER,

LISA A. FITZWATER, JAY FAUST,

SALLY FAUST, LAWRENCE M. WAY,

AMY L. WAY, DANIEL LEE,

EVA LEE, ALFRED WILLIAM WILSON,

SHARON ELIZABETH WILSON,

ROBERT CURLEY, JOHN E. FARR,

and CATHERINE E. FARR, ‘
Plaintiffs

VS.

CITY OF DUBOIS and
ELEANOR G. GRAFF, her successors
and/or assigns and all other
persons claiming any interest in the
described property,

Defendants

FILED

SEP 3012003

Williprmy & oy
Protht e s &b o0 & s

NO. 02 -760 - C.D.

REPLY TO AMENDED
NEW MATTER AND
ANSWER TO AMENDED
COUNTERCLAIM

Filed on behalf of
Plaintiff

Counsel of Record for

this Party:

John R. Ryan
Attorney-At-Law

Pa. 1.D. 38739

BELIN & KUBISTA
15 N. Front Street
P.O.Box 1
Clearfield, PA 16830
(814) 765-8972




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
EQUITY ACTION

TIMOTHY J. FITZWATER,

LISA A. FITZWATER, JAY FAUST,

SALLY FAUST, LAWRENCE M. WAY,

AMY L. WAY, DANIEL LEE,

EVA LEE, ALFRED WILLIAM WILSON,

SHARON ELIZABETH WILSON,

ROBERT CURLEY, JOHN E. FARR,

and CATHERINE E. FARR, ,
Plaintiffs

vs. . NO.02-760—-CD.

CITY OF DUBOIS and
ELEANOR G. GRAFF, her successors
and/or assigns and all other
persons claiming any interest in the
described property,

Defendants

REPLY TO AMENDED NEW MATTER

NOW COMES, Robert Curley, Plaintiff above named, and by his Attorneys, Belin &
Kubista, makes his Reply to the Amended New Matter of Defendant Eleanor G. Graff as
follows:

53.  No response required.

54.  Plaintiff Curley is without any knowledge as to the claims asserted by the other
Plaintiffs against Defendant Graff. Plaintiff Curley has a severe hearing
impairment and at the time he signed the Complaint he believed that he was
signing a petition to be presented to the DuBois City Council. At no time did
Plaintiff Curley wish to or intend to join in any type of litigation, and as a matter

of law, Plaintiff Curley had no standing to assert any claims as at no time




55.

relevant herein was he a property owner in the City of DuBois. At no time was
Plaintiff Curley made aware that by signing the document presented to him by
Plaintiffs Fitzwater he was joining litigation that would reqﬁire him to obtain the
services of counsel and that could potentially result in liability to him.

Plaintiff Curley is without any knowledge as to the claims asserted by the other
Plaintiffs against Defendant Graff. Plaintiff Curley has a severe hearing
impairment and at the time he signed the Complaint he believed that he was
signing a petition to be presented to the DuBois City Council. At no time did
Plaintiff Curley wish to or intend to join in any type of litigation, and as a matter
of law, Plaintiff Curley had no standing to assert any claims as at no time

relevant herein was he a property owner in the City of DuBois.

WHEREFORE, Plaintiff Robert Curley respectfully requests that he be permitted to

withdraw as a party to the above captioned action.

ANSWER TO AMENDED COUNTERCLAIM

NOW COMES, Robert Curley, Plaintiff above named, and by his Attorneys, Belin,

makes his Answer to the Amended Counterclaim of Defendant Graff as follows:

56.

57.

No response required.

Plaintiff Curley is without any knowledge as to any contract for the sale of the

| property owned by Defendant Graff. At the time of the filing of Complaint,

Plaintiff Curley was a tenant residing at 144 East Long Avenue in DuBois. Since
September of 2002 he has resided in Clearfield, Pennsylvania. As a matter of
law, it is believed and therefore averred that Plaintiff Curley at no time relevant

herein had standing to join in this action, and further at no time did Plaintiff




58.

59.

60.

61.

62.

63.

64.

65.

66.

67.

68.

Curley intend to join in litigation against either Defendant. At no time did
Plaintiff Curley take any action as alleged by Defendant Graff, and his sole
involvement in this matter was that he signed the complainf prepared by
Plaintiffs Fitzwater without understanding the significance of this action.
Denied for the reasons set forth at Paragraph 57.

Denied for the reasons set forth at Paragraph 57.

Denied for the reasons set forth at Paragraph 57.

Denied for the reasons set forth at Paragraph 57.

Denied for the reasons set forth at Paragraph 57.

Denied for the reasons set forth at Paragraph 57.

Denied for the reasons set forth at Paragraph 57.

Denied for the reasons set forth at Paragraph 57.

Denied for the reasons set forth at Paragraph 57.

Denied for the reasons set forth at Paragraph 57.

Denied for the reasons set forth at Paragraph 57.

WHEREFORE, Plaintiff Robert Curley requests that Defendant’s Counterclaim as

against him be dismissed, and that he be permitted to withdraw as a party to this action.

Respectfully submitted,

BELIN & KUBISTA

Jobh R. Ryan /
Attorney for Plaintiff Robert Curley




I verify that the statements made in this Reply to Amended New Matter and Answer to

Amended Counterclaim are true and correct. I understand that false statements herein are made

subject to the penalties of Pa. C.S. 4904, relating to unswom falsification to authorities.

/ZMM,,

Robert/Curley
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

TIMOTHY J. FITZWATER, LISA A.
FITZWATER, JAY FAUST, SALLY :
FAUST, LAWRENCE M. WAY, AMY L. : 0CT 0% 2003
WAY, DANIEL LEE, EVA LEE, ALFRED:
WILLIAM WILSON, SHARON ELIZABETH:
WILSON, ROBERT CURLEY, JOHN E. : William A. Shaw
F . :
ARR and CATHERINE E. FARR i Prothonotary

VS. : NO. 02-760-CD
CITY OF DUBOIS and
ELEANOR G. GRAFF

ORDETR

NOW, this 8th day of October, 2003, relative the
Preliminary Objections filed on June 9, 2003, by Plaintiffs
Wilson to Defendant Graff's Amended Answer, New Matter and
Counterclaim; with the Court noting that the said Preliminary
Objections are identical to those filed by the other Plaintiffs
as disposed of in the Court's Order of October 3, 2003, it is
the ORDER of this Court that the said Preliminary Objections
filed by Plaintiffs Wilson be dismissed and granted to the same
extent as described in the October 3, 2003, Order.

The Court further noting that the Plaintiffs filed
Preliminary Objections to the Defendant City of DuBois Answer,
New Matter and Counterclaim. The Court thereafter received
Plaintiffs' brief concerning the same. The City of DuBois filed

an Amended Pleading negating the Preliminary Objections.

Plaintiffs thereafter filed further Preliminary Objections to




the Amended Pleading, the majority of which are identical to
those previously filed. Therefore, it is the ORDER of this
Court as follows:

1. Oral argument scheduled on the Plaintiffs'
Preliminary Objections for Monday, October 13, 2003, is hereby
cancelled.

2. Plaintiffs shall have no more than ten (10) days
from this date in which to submit to the Court further brief on
those Preliminary Objections not previously briefed.

3. The City of DuBois will have no more than thirty
(30) days from this date in which to submit its brief on the
Plaintiffs' Preliminary Objections to its Amended Pleading.

BY THE COURT,
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANTIA

I hereby certify this to be a true
CIVIL DIVISION and attested copy of the original
statement filed in this case.
TIMOTHY J. *ITZWATER, LISA A. : '
FITZWATER, JAY FAUST, SALLY : 0CT'0 8 2003
FAUST, LAWRENCE M. WAY, AMY L. :
WAY, DANIEL LEE, EVA LEE, ALFRED:

WILLIAM WILSON, SHARON ELIZABETH. Attest. éé’(ﬁsrﬁg&/
WILSON, ROBERT CURLEY, JOHN E. . Clerk of Courts

FARR and CATHERINE E. FARR

VSs. NO. 02-760-CD
CITY OF DUBCIS and .
ELEANOR G. GRAFF

ORD E, R

NOW, this 8th day of October, 2003, relative the
Preliminary Objections filed on June 9, 2003, by Plaintiffs
Wilson to Defendant Graff's Amended Answer, New Matter and
Counterclaim; with the Court noting that the said Preliminary
Objections are identical to those filed by the other Plaintiffs
as disposed of in the Court's Order of October 3, 2003, it 1is
the ORDER of this Court that the said Preliminary Objections
filed by Plaintiffs Wilson be dismissed and granted to the same
extent as described in the October 3, 2003, Order.

The Court further noting that the Plaintiffs filed
Preliminary Objections to the Defendant City of DuBois Answer,
New Matter and Counterclaim. The Court thereafter received
Plaintiffs' brief concerning the same. The City of DuBois filed
an Amended Pleading negating the Preliminary Objections.

Plaintiffs thereafter filed further Preliminary Objections to



the Amended Pleading, the majority of which are identical to
those previously filed. Therefore, it is the ORDER of this
Court as follows:

1. Oral argument scheduled on the Plaintiffs'
Preliminary Objections for Monday, October 13, 2003, is hereby
cancelled.

2. Plaintiffs shall have no more than ten (10) days
from this date in which to submit to the Court further brief on
those Preliminary Objections not previously briefed.

3. The City of DuBois will have no more than thirty
(30) days from this date in which to submit its brief on the
Plaintiffs' Preliminary Objections to its Amended Pleading.

BY THE COURT,

(“W/ bt

\Ju ge




©ewke p 0

STLITRIQAERT
SO /TR DN

‘,IlIl!IlI'I!!lll!ll!ll!!l!llll!

lii”iiiglu“!ii!t{”}i!ﬂgl!ii““lii”l””*

H3aNas OL NuYni3d

SLYNO0D 3O XUA1D) pus
AYVIONOHLO¥d
MYVHS 'V AVITIIM

0£891 VINVA'TASNNAd ‘A TILIAVITD
6¥$ X084 '0°d

il
—
m
&0
éj
<
|

Al e
OCT 152003 se-mouked+o & ,
William A. Shaw
Prothonotary/Clerk of Courts

A81in) pagoy

L0851 Wd ‘siogng
'8Ay Buo '3 ad!

EO/TY/O



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

TIMOTHY J. FITZWATER, LISA A.

FITZWATER, JAY FAUST, SALLY

FAUST, LAWRENCE M. WAY, AMY L. :

WAY, DANIEL LEE, EVA LEE, ALFRED:

WILLIAM WILSON, SHARON ELIZABETH:

WILSON, ROBERT CURLEY, JOHN E.

FARR and CATHERINE E. FARR

AUSH : NO. 02-760-CD
CITY OF DUBOIS and
ELEANOR G. GRAFF

ORDER

NOW, this 3rd day of October, 2003, the Court issues
the following Order in regard to the Preliminary Objections as
described below:

1. On May 29, 2003, Defendant Eleanor G. Graff
filed Preliminary Objections to Plaintiff's second set of
Preliminary Objections. However, in her brief, Defendant Graff
indicates she no longer wishes to proceed with the same.
Therefore, it is the ORDER of this Court that the said
Preliminary Objections filed on behalf of Defendant Graff are
considered withdrawn.

2. In regard to the Preliminary Objections filed on
May 16, 2003, by Plaintiffs Fitzwater, Faust, Way and Farr to
Defendant Graff s Amended Answer, New Matter and Counterclaim,

it is the ORDER of this Court as follows:

a) Preliminary Objections I, II, III and VI are



dismissed;

k) Plaintiffs: Preliminary Objection IV is granted
to the extent that, within no more than twenty (20) days,
Defendant Graff will file with the record a complete copy of the
Sales Agreement containing pages 3 and 5 which were previously
not attached;

c) Plaintiffs’ Preliminary Objection V is granted
to the extent that Defendant Graff shall have no more than
twenty (20) days to file an amended pleadings supplementing her
request for damages relative specific amounts spent on lawn care
and maintenance following the filing of the original complaint
on May 14, 2002.

BY THE COURT,

/s/ Fredric J. Ammerman

Judge

| hereby certify this to be a true
and attested copy of the original
statement filed in this case.

0cT 06 2003

L i
Atest. Prothonotary/
’ Clerk of Courts




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION
TIMOTHY J. FITZWATER, LISA A.
FITZWATER, JAY FAUST, SALLY
FAUST, LAWRENCE M. WAY, AMY L. :
WAY, DANIEL LEE, EVA LEE, ALFRED:
WILLIAM WILSON, SHARON ELIZABETH:
WILSON, ROBERT CURLEY, JOHN E.
FARR and CATHERINE E. FARR
VS. : NO. 02-760-CD

CITY OF DUBOIS and
ELEANOR G. GRAFF
ORDER

NOW, this 3rd day of October, 2003, the Court issues
the following Order in regard to the Preliminary Objections as
described below:

1. On May 29, 2003, Defendant Eleanor G. Graff
filed Preliminary Objections to Plaintiff's second set of
Preliminary Objections. However, in her brief, Defendant Graff
indicates she no longer wishes to proceed with the same.
Therefore, it is the ORDER of this Court that the said
Preliminary Objections filed on behalf of Defendant Graff are
considered withdrawn.

2. In regard to the Preliminary Objections filed on
May 16, 2003, by Plaintiffs Fitzwater, Faust, Way and Farr to
Defendant Graff's Amended Answer, New Matter and Counterclaim,
it is the ORDER of this Court as follows:

a) Preliminary Objections I, II, III and VI are




dismissed;

b) Plaintiffs' Preliminary Objection IV is granted
to the extent that, within no more than twenty (20) days,
Defendant Graff will file with the record a complete copy of the
Sales Agreement containing pages 3 and 5 which were previously
not attached;

c) Plaintiffs' Preliminary Objection V is granted
to the extent that Defendant Graff shall have no more than
twenty (20) days to file an amended pleadings supplementing her
request for damages relative specific amounts spent on lawn care
and maintenance following the filing of the original complaint
on May 14, 2002.

BY THE COURT,
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0CT 06 2003

William A. Shaw
Prothonotary
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

TIMOTHY J. FITZWATER, LISA A.
FITZWATER, JAY FAUST, SALLY
FAUST, LAWRENCE M. WAY, AMY L.
WAY, DANIEL LEE, EVA LEE,
ALFRED WILLIAM WILSON, SHARON
ELIZABETH WILSON, ROBERT
CURLEY, JOHN E. FARR, and
CATHERINE E. FARR,

Plaintiffs

VSo
CITY OF DUBOIS and ELEANOR G.
GRAFF, her successors and/or
assigns claiming any interest

in the described property,
Defendant

FILED

NOV 18 2003

William A. Shaw
Prothonotary
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No. 02- 760 -CD

Type of Case: EQUITY

Type of Pleading: PRAECIPE TO
MARK CLAIMS SETTLED &
DISCONTINUED

Filed on behalf of:
Plaintiffs,

Timothy J. Fitzwater, Lisa A.
Fitzwater, Jay Faust, Sally
Faust, Lawrence M. Way, Amy
L. Way, John E. Farr,
Catherine E. Farr, Alfred W.
Wilson and Sharon Elizabeth
Wilson

Counsel of Record for this
Party:

Andrew P. Gates, Esquire
Supreme Court No.: 36604
GATES & SEAMAN

Attorneys at law

Two North Front Street

P. 0. Box 846

Clearfield, PA 16830

(814) 765-1766




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

TIMOTHY J. FITZWATER, LISA A.
FITZWATER,

JAY FAUST, SALLY FAUST,

LAWRENCE M. WAY, AMY L. WAY, DANIEL:
LEE, EVA LEE, ALFRED WILLIAM WILSON:

SHARON ELIZABETH WILSON, ROBERT

CURLEY, JOHN E. FARR and CATHERINE

E. FARR, Plaintiffs
-S -

CITY OF DUBOIS and ELEANOR G.
GRAFF, her successors and/or

assigns claiming any interest in
the described property, Defendants

No. 02-760-CD

: In Equity

PRAECIPE TO MARK CLAIMS SETTLED AND DISCONTINUED

AND NOW COME Plaintiffs, TIMOTHY J. FITZWATER, LISA A.
FITZWATER, JAY FAUST, SALLY FAUST, LAWRENCE M. WAY, AMY L. WAY,
JOHN E. FARR, CATHERINE E. FARR, ALFRED WILLIAM WILSON, SHARON
ELIZABETH WILSON and ROBERT CURLEY, and Defendant, ELEANOR G.
GRAFF, who hereby, through counsel, “settle, discontinue and

end, with prejudice, all claims asserted against each other in
the within proceedings”, and direct the Prothonotary of
Clearfield County to mark the docket accordingly.

GA'

Peter E/ Smith, Esquire
Attorney for ELEANOR G.

pate:_ /0 =24 “0F

Date:

BELIN & KUBISTA

John R. Ryar, Esquire
Attorney for ROBERT CURLEY
Date: 10,127'03

Andrew P. Gates, Esquire
Attorney for Plaintiffs,
TIMOTHY J. FITZWATER, LISA A.
FITZWATER, JAY FAUST, SALLY
FAUST, LAWRENCE M. WAY, AMY L.
WAY, JOHN E. FARR, CATHERINE E.
FARR, ALFRED WILLIAM WILSON and
SHARON ELIZABETH WILSON
Date: e 29, 2¢c
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IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

Timothy J. Fitzwater
Lisa A. Fitzwater
Jay Faust
Sally Faust
Lawrence L. Way
Amy M. Way
Daniel Lee
Eva Lee
Alfred William Wilson
Sharon Elizabeth Wilson
Robert Curley
John E. Farr
Catherine E. Farr

Vs. No. 2002-00760-CD
City of DuBois
Eleanor G. Graff

CERTIFICATE OF DISCONTINUATION

Commonwealth of PA
County of Clearfield

I, William A. Shaw, Prothonotary of the Court of Common Pleas in and for the County
and Commonwealth aforesaid do hereby certify that the above case was on November 18,
2003, marked:

Settled, Discontinued and Ended

Record costs in the sum of $89.00 have been paid in full by Attorney.

IN WITNESS WHEREOF, I have hereunto affixed my hand and seal of this Court at
Clearfield, Clearfield County, Pennsylvania this 18th day of November A.D. 2003.

(s AL

William A. Shaw, Prothonotary




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

TIMOTHY J. FITZWATER, LISA A.
FITZWATER, JAY FAUST, SALLY
FAUST, LAWRENCE M. WAY, AMY L.
WAY, DANIEL LEE, EVA LEE,
ALFRED WILLIAM WILSON, SHARON
ELIZABETH WILSON, ROBERT
CURLEY, JOHN E. FARR, and
CATHERINE E. FARR,

Plaintiffs

vs.

CITY OF DUBOIS and ELEANOR G.
GRAFF, her successors and/or
assigns claiming any interest
in the described property,
Defendant

FILED

DEC 112003

Wiliam A, Shaw
HoMmkuK,-uWJmeMs

No. 02- 760 -CD

Type of Case: EQUITY

Type of Pleading: PRAECIPE TO
MARK CLAIMS WITHDRAWN &
DISCONTINUED

Filed on behalf of:
Plaintiffs,

Timothy J. Fitzwater, Lisa A.
Fitzwater, Jay Faust, Sally
Faust, Lawrence M. Way, Amy
L. Way, John E. Farr,
Catherine E. Farr, Alfred W.
Wilson and Sharon Elizabeth
Wilson

Counsel of Record for this
Party:

Andrew P. Gates, Esquire
Supreme Court No.: 36604
GATES & SEAMAN

Attorneys at law

Two North Front Street

P. 0. Box 846

Clearfield, PA 16830
(814) 765-1766




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

TIMOTHY J. FITZWATER, LISA A.

FITZWATER, JAY FAUST, SALLY FAUST,

-
.
.
.

LAWRENCE M. WAY, AMY L. WAY, DANIEL:
LEE, EVA LEE, ALFRED WILLIAM WILSON:

SHARON ELIZABETH WILSON, ROBERT
CURLEY, JOHN E. FARR and CATHERINE

E. FARR, Plaintiffs
-y S -

CITY OF DUBOQIS and ELEANOR G.
GRAFF, her successors and/or

assigns claiming any interest in
the described property, Defendants

No. 02-760-CD

In Equity

PRAECIPE TO MARK CLAIMS WITHDRAWN AND DISCONTINUED

AND NOW COME Plaintiffs, TIMOTHY J. FITZWATER, LISA A.
FITZWATER, JAY FAUST, SALLY FAUST, LAWRENCE M. WAY, AMY L. WAY,
JOHN E. FARR, CATHERINE E. FARR, ALFRED WILLIAM WILSON, SHARON
ELIZABETH WILSON and ROBERT CURLEY, and Defendant, CITY of
DuBOIS, which hereby, through counsel, do ‘withdraw, discontinue

and end, with prejudice, all claims asserted against each other
in the within proceedings”, and direct the Prothonotary of
Clearfield County to mark the docket accordingly.

GLEASON, CHERRY CHERRY L.L.P.

By,

P6nd M. Cherfy, Esquire &7
Solicitor for CITY of DuBOIS

Date=ﬁw7d‘& ‘P 200 g

BELIN & KUBSITA

By J
John K. Ryany Esquire
Attorney for ROBERT CURLEY

Date: /Z// O/ o3

GATES & S

By: &

Andrew P. Gates, Esquire
Attorney for Plaintiffs,
TIMOTHY J. FITZWATER, LISA A.
FITZWATER, JAY FAUST, SALLY
FAUST, LAWRENCE M. WAY, AMY
L. WAY, JOHN E. FARR,
CATHERINE E. FARR, ALFRED
WILLIAM WILSON and

SHARON ELIZABETH WILSON

Date: /Vostotie ;?4 2063
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IN THE COURT OF COMMON PLEAS OF t 2
CLEARFIELD COUNTY, PENNSYLVANIA p
CIVIL DIVISION

Timothy J. Fitzwater, Lisa A. Fitzwater,

Jay Faust, Sally Faust, Lawrence L. Way,

Amy M. Way, Daniel Lee, Eva Lee,

Alfred William Wilson, Sharon Elizabeth Wilson,
Robert Curley, John E. Farr, Catherine E. Farr

Vs. No. 2002-00760-CD
City of DuBois, and
Eleanor G. Graff, her successors and/or
assigns claiming any interest in the
described property

CERTIFICATE OF DISCONTINUATION

Commonwealth of PA
County of Clearfield

I, William A. Shaw, Prothonotary of the Court of Common Pleas in and for the County
and Commonwealth aforesaid do hereby certify that the above case was on December 11,
2003, marked:

Withdrawn, Discontinued, and Ended with prejudice all claims asserted by
Timothy J. Fitzwater, Lisa A. Fitzwater, Jay Faust, Sally Faust, Lawrence L. Way,
Amy M. Way, John E. Farr, Catherine E. Farr, Alfred William Wilson, Sharon
Elizabeth Wilson, and Robert Curley against the City of DuBois

Record costs in the sum of $80.00 have been paid 1n full by Timothy J. Fitzwater.

IN WITNESS WHEREOF, I have hereunto affixed my hand and seal of this Court at
Clearfield, Clearfield County, Pennsylvania this 11th day of December A.D. 2003.

William A. Shaw, Prothonotary



