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Date: 3/2/2007 Clearfield County Court of Common Pleas
Time: 09:31 AM ROA Report
Page 1 of 2 Case: 2002-00912-CD

Current Judge: Paul E..Cherry
General Woods && Veneers, LTD. vs. Shelly K. Reed, Wallaceton Hardwoods

User: LMILLER

Civil Other
Date Judge
6/6/2002 iling: Civil Complaint Paid by: Mette, Evans & Woodside (M. Reed, Esq. No Judge
Receipt number; 1843640 Dated: 06/06/2002 Amount: $80.00 (Check)
One CC Sheriff
7/1/2002 /ANSWER. filed by s/Joseph Colavecchi, Esq. Verification s/Shelly K. No Judge
Reed 3 cc Atty Colavecchi
8/12/2002 /Sheriff Return, Papers served on Defendant(s). So Answers, Chester A. No Judge
Hawkins, Sheriff by s/Marilyn Hamm
2/19/2004 General Woods & Veneeres, Ltd's Motion For Summary Judgment. No Judge
Michael D. Reed, Esquire Certificate of Service 1 cc Atty Reed
2/24/2004 RDER, NOW, this 24th day of February, 2004, re: Rule is issued upon  Paul E. Cherry
Defendant to Appear and Show Cause why Motion should not be granted.
Argument is scheduled the 11th day of March, 2004, at 11:00 a.m., in
Courtroom No. 2. by the Court, s/PEC, J. 2 ¢c¢ & memo of service to
Atty Reed
2/27/2004 Affidavit of Service, Rule to Show Cause dated February 24, 2004 upon Paul E. Cherry
Joseph Colavecchi, Esquire  filed by, s/Michael D. Reed, Esquire  no
A cc
3/4/2004 /Answer Opposing Motion For Summary Judgment. filed by, s/Joseph Paul E. Cherry
Colavecchi, Esquire Certificate of Service 3 cc to Atty
3/5/2004 Transcript, Deposition of Merwin R. Graham, June 24, 2003 Paul E. Cherry
3/10/2004 Transcript, Deposition of Merwin R. Graham, June 24, 2003 Paul E. Cherry
3/11/2004 Transcript, Deposition of Craig Keeler, June 24, 2003 nocc Paul E. Cherry
4/21/2004 /ORDER, AND NOW, this 21st day of Aprit, 2004, re: Plainrtiff's Motion for Paul E. Cherry
Summary Judgment is GRANTED. by the Court, s/PEC, J. 1 cc Attuy
Reed, J. Colavecchi
10/26/2004 ‘/Filing: Judgment Paid by: Reed, Michael D. (attorney for General Woods Paul E. Cherry
& Veneers, LTD.) Receipt number; 1889087 Dated: 10/26/2004 Amount:
$20.00 (Check) Notice to Def. Stmt. to Piff. Judgment entered against Def.
in the amount $93,250.00.
10/29/2004 Petition to Open Judgment, filed by s/Joseph Colavecchi, Esq. Three CC  Paul E. Cherry
Attorney Colavecchi
11/2/2004 /I{ule, AND NOW, this 2nd day of Nov. 2004, a Rule is hereby issued and  Paul E. Cherry
directed to General Woods & Veneers, Ltd., to show cause why said
Judgment should no be opend and why a trial or hearing should not be
scheduled. This Rule is returnable before this Court on the 29th day of
Nov. 2004, at 9:30 a.m. All proceedings to stay in the meantime. BY THE
COURT: Paul E. Cherry, Judge. 3CC Atty J. Colavecchi
11/9/2004 /Aﬁidavit of Service filed, by Atty. Colavecchi Pau! E. Cherry

Served copy of of the Petition to Open Judgment and Rule upon Michael D.
Reed

11/30/2004 /Order, AND NOW, this 29th day of November, 2004, following argument on Paul E.

Defendant's Petition to Open Judgment, IT IS THE ORDER OF THIS
COURT that Attorney Michael D. Reed file a brief within 15 days of this
date. Attorney Joseph Colavecchi, shall have 15 days thereafter to file a
response. BY THE COURT: /s/ Paul E. Cherry, Judge. 1 CC Atty
Colavecchi, 2 CC Atty Reed

Cherry
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21712007 pinion And Order: Now, this 6th day of Feb., 2007, Ordered that Paul E. Cherry
Defendant's Motion to Open Judgment is Granted in part and Denied in :
part. The Prothonotary of Clearfield County is Ordered to enter judgment
in the amount of $55,668.40 plus pre-judgment interest in the amount of
$8,766.40 and post-judgment interest at the rate of 6% per annum from
April 21, 2004 and strike attorney fees from said judgment. By The Court,

/s/ Paul E. Cherry, Judge. 1CC D. Mikesell and Law Library w/out memo, 2
CC M. Reed and J. Colavecchi with memo.



GENERAL WOODS & : IN THE COURT OF COMMON PLEAS

VENEERS, LTD., : CLEARFIELD COUNTY, PENNSYLVANIA
Plaintiff :
v. : No. 02-G42-CH |
SHELLY K. REED t/d/b/a : CIVIL ACTION - LAW
WALLACETON HARDWOODS, :
Defendant :
NOTICE

YOU HAVE BEEN SUED IN COURT. If you wish to defend against the claims set
forth in the following pages, you must take action within twenty (20) days after this
Complaint and Notice are served, by entering a written appearance personally or by
attorney and filing in writing with the Court your defenses or objections to the claims set
forth against you. You are warned that if you fail to do so the case may proceed without
you and a judgment may be entered against you by the Court without further notice for
any money claimed in the Complaint or for any other claim or relief requested by the
Plaintiff(s). You may lose money or property or other rights important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO NOT
HAVE A LAWYER OR CANNOT AFFORD ONE, GO TO OR TELEPHONE THE OFFICE SET
FORTH BELOW TO FIND OUT WHERE YOU CAN GET LEGAL HELP.

David S. Meholick, Court Administrator F ! L ! D

Clearfield County Courthouse
Clearfield, PA 16830

(814) 765-2641, ext. 5982 JUN 06 2002
William A. gh
NOTICIA PrOthOnotar?/W

LE HAN DEMANDADO A USTED EN LA CORTE. Si usted quiere defenderse de estas
demandas expuestas en las paginas siguientes, usted tiene viente (20) dias de plazo al partir de la
fecha de la demanda y la notificacion. Usted debe presentar una apariencia escrita o en persona o por
abogado y archivar en la corte en forma escrita sus defensas o sus objeciones a las demandas en contra
de su persona. Sea avisado que si usted no se defiende, la corte tomara medidas y puede entrar una
orden contra usted sin previo aviso o notificacion y por cualquier queja o alivio que es pedido en la
peticion de demanda. Usted puede perder dinero o sus propiedades o otros derechos importantes para
usted. ’

LLEVE ESTA DEMANDA A UN ABODAGO INMEDIATAMENTA. SI NO TIENE
ABOGADO O SI NO TIENE EL DINERO SUFICIENTE DE PAGAR TAL SERVICIO, VAYA
EN PERSONA O LLAME POR TELEFONO A LA OFICINA CUYA DIRECCION SE
ENCUENTRA ESCRITA ABAJO PARA AVERIGUAR DONDE SE PUEDE CONSEGUIR
ASISTENCIA LEGAL.

David S. Meholick, Court Administrator
Clearfield County Courthouse
Clearfield, PA 16830
(814) 765-2641, ext. 5982



GENERAL WOODS & : IN THE COURT OF COMMON PLEAS

VENEERS, LTD., : CLEARFIELD COUNTY, PENNSYLVANIA
Plaintiff
V. : No.
SHELLY K. REED t/d/b/a CIVIL ACTION - LAW
WALLACETON HARDWOODS, :
Defendant :
COMPLAINT

And now comes Plaintiff General Woods & Veneers, Ltd., through their
counsel, Mette, Evans & Woodside, P.C. and makes this Complaint, in support of

which they aver as follows:

1. General Woods & Veneers, Ltd. (hereinafter “General Woods”) is a
Canadian Corporation with its principal offices at 1220 Marie Victorin Boulevard,

Longueuil, Quebec.

2. Defendant Shelly K. Reed t/d/b/a Wallaceton Hardwoods is a sole
proprietorship with its principal place of business at Reed Street, Wallaceton,
Clearfield County, Pennsylvania. Shelly K. Reed is an adult individual with a last

known address of P. O. Box 36, Wallaceton, Pennsylvania.

3. General Woods & Veneers has a wholly owned subsidiary known as

“Spencer Veneer, LLC,” (hereinafter “Spencer Veneer”) a West Virginia limited




liability corporation with a principal place of business at 270 Industrial Park Road,

Spencer, West Virginia.

4. In or around April 2001, the parties were operating pursuant to an oral
agreement by which Wallaceton Hardwoods agreed to provide cherry logs to Spencer
Veneer at a price of $6.50 per board foot for the logs supplied, less deductions for

defects, with payment to be made by General Woods.

5. On or about April 12, 2001, Wallaceton Hardwoods supplied 50 logs totaling

5,434 board feet to Spencer Veneer.

6. Also on or about April 12, 2001 Spencer Veneer prepared a “Log Scale
Report” indicating that the total board feet of logs delivered was 14,416 board feet
with a total amount due of $90,862.00, and forwarded invoices for that amount to

Spencer Veneers and General Woods.

7. General Woods made two wire transfer payments dated August 3, 2001 and
September 4, 2001 which paid in full invoices which, inter alia, included invoices for
the 14,416 board feet of logs which Wallaceton Hardwoods had purported that it had

delivered to Spencer Veneer on April 12, 2001.




8. Thereafter, General Woods and Spencer Veneer conducted a detailed review
of the invoices forwarded by Wallaceton Hardwoods and payments made on behalf of

Spencer Veneer by General Woods for such invoices.

9. During that review, it was determined that Spencer Veneer had received
only 5,434 board feet of logs on April 12, 2001 as opposed to the 14,416 board feet for
which Wallaceton Hardwoods had invoiced Spencer Veneer and been paid by General

Woods on behalf of Spencer Veneer. This constituted an overpayment in the amount

of $55,668.40.
10. By correspondence beginning on February 7, 2002 and concluding on April

10, 2002, General Woods made Wallaceton Hardwoods aware of the overpayment and

requested immediate refund of the overpayment amount.

11. Wallaceton Hardwoods has failed and refused to reimburse General Woods

for any part of the overpayment.

COUNT I - BREACH OF CONTRACT .

12. The averments contained in paragraphs 1 through 11 are incorporated

herein by reference as if fully set forth.




13. The actions of Wallaceton Hardwoods in misrepresenting the amount of
materials delivered and refusing to reimburse General Woods & Veneers, Ltd. for the
overpayment amount constitute a breach of contract which has resulted in damages

to General Woods in the amount of $55,668.40.

WHEREFORE, Plaintiff General Woods & Veneers, Ltd. demands judgment in
the amount of $55,668.40, together with interest, the costs of this action and all other

remedies which this Court deems just and appropriate.

COUNT II - NEGLIGENT MISREPRESENTATION
14. The averments of paragraphs 1 through 13 are incorporated herein by

reference as if fully set forth.

15. Wallaceton Hardwoods knew or should have known that its invoices
showed an incorrect amount of board feet which would reasonably induce General

Woods to make an overpayment.

16. General Woods justifiably relied upon the representation contained in the
invoices of Wallaceton Hardwoods and suffered damages in the amount of $55,668.40
as a direct and proximate result of its overpayment based upon the invoices

forwarded by Wallaceton Hardwoods.



WHEREFORE, Plaintiff General Woods & Veneers, Ltd. demands judgment in

the amount of $55,668.40, together with interest, the costs of this action, reasonable

attorneys’ fees and all other remedies which this Court deems just and appropriate.

BY:

DATED: June 5, 2002

297038

Respectfully submitted,

METTE, EVANS & WOODSIDE

-

Michael D. Reed, Esquire
Sup. Ct. I. D. #35193

3401 North Front Street
P.O. Box 5950

Harrisburg, PA 17110-0950
(717) 232-5000

Attorneys for Plaintiff
General Woods & Veneers, Ltd.



VERIFICATION

I, MICHAEL D. REED, ESQUIRE, verify that I am the attorney for General
Woods & Veneers, Ltd. in this action and that General Woods & Veneers, Ltd. is
located outside the jurisdiction of this Court, and their original verification cannot be
obtained within the time allowed for the filing of this document. Therefore, based on
information received from the aforementioned parties, I hereby verify that the facts
set forth in the foregoing document are true and correct to the best of my knowledge,
information and belief.

I'understand that false statements herein are made subject to the penalties of

18 Pa. C.S. §4904, relating to unsworn falsification to authorities.

'MICHAEL D. REED, ESQUIRE
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

GENERAL WOODS & VENEERS, LTD,
Plaintiff

vS.

SHELLY K. REED, t/d/b/a

WALLACETON HARDWOODS
Defendant

CIVIL DIVISION

No. 02 - 912 - CD
ANSWER

Filed on Behalf of:

Defendant, SHELLY XK. REED,
t/d/b/a WALLACETON HARDWOODS

Counsel of Record for This
Party: -

JOSEPH COLAVECCHI, ESQUIRE
Pa. I.D. #06810

COLAVECCHI, RYAN & COLAVECCHI
221 East Market Street

P. O. Box 131

Clearfield, PA 16830

814/765-1566

FILEL

JuL 012002

William A. Shaw
Prothonotary




LAW OFFICES OF
COLAVECCHI
RYAN & COLAVECCHI
221 E. MARKET ST.
(ACROSS FROM
COURTHOUSE)

P. 0. BOX 131
CLEARFIELD, PA

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION

GENERAL WOODS & VENEERS, LTD.
Plaintiff

vs. : No. 02 - 912 - CD
SHELLY K. REED, t/d/b/a

WALLACETON HARDWOODS,
Defendant

ANSWER

NOW COMES, Shelly K. Reed, t/d/b/a Wallaceton Hardwéods, who,
through her Attorney, Joseph Colavecchi, Esquire, files their
Answer to the Complaint of the Plaintiff and respectfully avers as
followé:

1. Admitted.

2. Admitted.

3. Admitted.

4. Denied. On the contrary, the price varies depending on
the different type of logs, difference species of logs, and other
factors. There was no set price.

5. Denied. After reasonable investigation, Defendant is
unable to understand the averments set forth in Paragraph 5 and for
this reason, it is denied.

6. It is admitted that Defendant delivered fourteen thousand

four hundred sixteen (14,416) board feet to Plaintiff.




LAW OFFICES OF
COLAVECCH!
RYAN & COLAVECCHI

221 E. MARKET ST.
(ACROSS FROM
COURTHOUSE)

P.O. BOX 131
CLEARFIELD, PA

7. Denied. After reasonable investigation, Defendant 1is

unable to ascertain the truth of this averment and for this reason,

it is denied. Plaintiff was always months late with their
payments.
8. Denied. After reasonable investigation, Defendant is

unable to ascertain the truth of this averment and strict proof is
demanded at the trial of this case.

9. Denied. On the contrary, Plaintiff has admitted in
Paragraph 6 that they received fourteen thousand four hundred
sixteen (14,416) board feet from Wallaceton Hardwoods.

10. It is admitted that Plaintiff made demand to Defendant for
an alleged overpayment. It is denied, however, that there was an
overpayment made to Plaintiff.

11. Denied. On the contrary, there is no amount owed to

Plaintiff.

COUNT I - BREACH OF CONTRACT

12. This does not require an Answer.

13. There has been no misrepresentation by the Defendant as
to amounts delivered and for which Defendant has been paid.

WHEREFORE, Defendant demands that Judgment be entered in favor
of Defendant, that the Complaint be dismissed, and that costs be

paid by Plaintiff.




LAW OFFICES OF
COLAVECCHI
RYAN & COLAVECCHI
221 E. MARKET ST.
(ACROSS FROM
COURTHOUSE)

P. 0. BOX 131
CLEARFIELD, PA

COUNT II - NEGLIGENT MISREPRESENTATION

14. This does not require an Answer.

15. It is denied that Wallaceton Hardwoods invoiced Plaintiff
for an incorrect amount. It is further denied that Plaintiff made
an overpayment.

16. Denied for the reasons as set forth above.

WHEREFORE, Defendant demands that Judgment be entered in favor

AN

JOSEPH| [COLAVECCHT\ \ESQUIRE
Attornéy for Shelly K. Reed,
t/d/b/a Wallaceton Hardwoods

of them, together with costs.




LAW OFFICES OF
COLAVECCHI

" RYAN & COLAVECCH!

221 E. MARKET ST.
(ACROSS FROM
COURTHOUSE)

P. 0. BOX 131
CLEARFIELD, PA

VERIFICATION

I verify that the statements made in this Answer are true and
correct. I understand that false statements herein are made
subject to the penalties of 18 Pa. C.S. 4904, relating to unsworn

falsification to authorities.

ELEY K..REED, t/d/b/a
WALLACETON HARDWOODS




In The Court of Common Pleas of Clearfield County, Pennsylvania

Sheriff Docket # 12613

GENERAL WOODS & VENEERS, LTD. 02-912-CD
VS.
REED, SHELLY K. T/D/B/A WALLACETON HARDWOODS

COMPLAINT

SHERIFF RETURNS

NOW JUNE 12,2002 AT 10:25 AM DST SERVED THE WITHIN COMPLAINT ON
SHELLY K. REED T/D/B/A WALLACETON HARDWOODS, DEFENDANT AT
EMPLOYMENT, REED ST., WALLACETON, CLEARFIELD COUNTY, PENNSYLVANIA
BY HANDING TO MERWIN GRAHAM, MGR.A TRUE AND ATTESTED COPY OF THE
ORIGINAL COMPLAINT AND MADE KNOWN TO HIM THE CONTENTS THEREOF.
SERVED BY: MCCLEARY/NEVLING

Return Costs
Cost Description
24.84 SHFF. HAWKINS PAID BY: ATTY.
10.00 SURCHARGE PAID BY: ATTY.

Sworn to Before Me This v So Answers,

IQ=th Way of %002
K\);L,; o C»@[
WILLIAM A. SHAW Chester A.

Prothonotary Sheriff
My Commission Expires
Ist Monday in Jan. 2006
Clearfield Co., Clearfield, PA

FILED
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GENERAL WOODS & VENEERS, LTD., : IN THE COURT OF COMMON PLEAS
CLEARFIELD COUNTY, PENNSYLVANIA

‘Plaintiff, Fl L ED

) : No. 02-912-
v - No.02ICD FEB 192004
SHELLY K. REED, t/d/b/a : William A. Shaw
WALLACETON HARDWOODS, : CIVIL ACTION -LAW Prothonotary/Clerk of Courts
Defendant.

GENERAL WOODS & VENEERS, LTD.’S MOTION FOR SUMMARY JUDGMENT

AND NOW COMES, Plaintiff General Woods & Veneers, Ltd. (hereinafter “General
Woods”), by and through its attorneys, Mette, Evans & Woodside, and hereby files this Motion for
Summary Judgment pursuant to Pennsylvania Rules of Civil Procedure 1035, et seq. In support of
this Motion, General Woods avers as follows:

A. Procedural Background

1. Plaintiff General Woods commenced this act.ion by filing a Complaint against
. Defendant Shelly K. Reed t/d/b/a Wallaceton Hardwoods (hereinafter “Wallaceton™)
on June 5, 2002. The Complaint contained two counts: Breach of Contract and
Negligent Misrepresentation.
2. OnJuly 1, 2002, Defendant Wallaceton filed its Answer to General Woods’
Complaint.

3. Thereafter discovery ensued between the parties. Discovery has now been completed.
4. Plaintiff General Woods now moves for Summary Judgment on both Count I and II of
Plaintiff’s Complaint as Defendant Wallaceton failed to provide any evidence, and
discovery failed to adduce any evidence that raises a genuine issue of material fact

with respect to the allegations contained in Plaintiff’s Complaint.




Factual Background

. Plaintiff General Woods is a Canadian Corporation engaged in the business of
fabricating and selling wood and veneer products.

. Defendant Wallaceton is a sole proprietorship which sells logs for production of wood
products.

. Spencer Veneer, LLC (hereinafter “Spencer”) is a wholly owned subsidiary of Swords
Veneer, which in turn is owned by General Woods. Spencer manufactures and sells
veneer products. Keeler deposition at page 25.

. Wallaceton and Spencer have a history of doing business together. Graham deposition
at pages 10-11.

. The course of dealings between the companies is as follows: when Spencer needs a
shipment of logs, a buyer, employed by Spencer, travels to Wallaceton’s log yard and
inspects the logs available for sale. The buyer inspects the logs that meet the needs of
Spencer for a particular type of wood by visually inspecting the condition of each log
by turning the leg to view each side. If the log is satisfactory, the buyer puts a tag on
the end of the log and enters that tag number in a handheld computer that the buyer
uses to generate a log inspection report. The buyer also enters into the handheld
computer the valtue or price per thousand board feet that he deems the log to be worth.
At the end of the inspection process, the buyer prints out a tally and shows itto a
Wallaceton representative. The tally shows the identity of the logs inspected and
tagged and the total value the buyer has assigned to those logs. If Wallaceton agrees

with the price offered by the buyer, the buyer prints a final copy of the tally. If




10.

11.

12.

Wallaceton does not agree with the price offered, the buyer and Wallaceton
representative negotiate until a mutually agreed upon price is reached. Once the
negotiation is finished, a final copy is made on the handheld computer showing the
inspection, the tag numbers and the value of the parcel. That log inspection report is
then sent by the buyer to the corresponding factory it belongs to, whether its Spencer
or General Woods. See Keeler deposition at pages 47-49.

Delivery of the tagged logs to Spencer is handled by a trucking company owned by

Merwin Graham’s son. Graham deposition at page 22. Merwin Graham is the

Manager of Wallaceton. Id. at page 8. Mr. Graham’s son’s company has hauled the

logs for Spencer since Spencer and Wallaceton began doing business together.

Graham deposition at page 22.

Typically, Wallaceton personnel prepare routine documentation for every truck when

a shipment of logs leaves Wallaceton’s yard for delivery. Graham deposition at page

8.

Mr. Graham, manager of Wallaceton described the routine paperwork process as

follows:

Q. In your experience as manager for Wallaceton Hardwoods when a shipment
leave your yard is there documentation routinely prepared to document the fact
that that shipment left the yard?

A. For every truck.

Can you explain for me what those documents are?
We divide them. We load the trucks. The truck drivers will generally take the

tag number off of the logs and then they take the tag number ---now, if I have



A.

oo Lo P RO

somebody like Jody, that fellow that I told you, was in charge of doing that, he
will go out and punch them in the handhelder as they load them on the truck.
After they load them on the truck then the truck driver will come to the office
and get his bill of lading or whatever there at the office before he leaves.

What is Jody’s last name?

Jody Maines.

And he works for you?

Uh-huh (yes).

And so part of his job would be to document which logs are being loaded on
which truck?

Yeah, sure. Well, he comes to the office and checks. And, of course, the
secretaries know whose logs is what, you know. The have a tallies.

The secretaries in the office have the tallies listing the logs that are to go on
those trucks?

Right.

And does the truck driver sign for those at some point to indicate that they
received them?

Always, always.

And then that document, a copy of that document stays with you at Wallaceton
Hardwoods so that you have proof that you delivered the logs to the shipper?

Right, sure.

Graham deposition at pages 8-10.



13.

14.

15.

16.

17.

18.

19.

20.

Following documentation of the shipment, the logs are then hauled to Spencer’s
facility in Spencer, West Virginia.

Upon arrival at.Spencer’s facility, a receiver tally is generated. Keeler deposition at
page 55. This tally is also generated on a handheld computer. The individual
inspecting the logs received records the tag numbers of the logs in the handheld
computer and then generates a tally list. This list is then forwarded to the accounting
department at Spencer to be checked with the original inspection tally generated at the
time the logs were originally tagged. Keeler deposition at page 56.

Thereafter, Wallaceton invoices Spencer for payment for the logs and freight charges.
Spencer forwards payment for the amounts owed, unless Spencer does not have the
money for same, in which case Spencer will request that General Woods pay the
invoice and then owe same to General Woods. Keeler deposition at page 45.

Spencer began doing business in the year 2000 and during the start up phase at times
needed assistance from General Woods for costs. Keeler deposition at page 45.

In or around April 2001, Wallaceton and Spencer entered into one such transaction as
described above wherein Wallaceton agreed to provide cherry logs to Spencer at a
price of $6.50 per board foot for the logs supplied, less deductions for defects.

On or about April 12, 2001, Tom Alexander, a buyer employed by Spencer, arrived at
Wallaceton’s log yard to inspect and tag cherry logs. Keeler deposition at page 43.
Mr. Alexander inspected the cherry logs at Wallaéeton’s yard and tagged
approximately 144 logs to be purchased by Spencer. Mr. Alexander entered these tag
numbers into a handheld computer as described in paragraph 9 above. A purchase

price for the logs tagged by Mr. Alexander was agreed upon between Spencer and



21.

22.

23.

24.

.25,

26.

27.

Wallaceton and a final tally report was generated identifying these logs and the parcel
price. The referenced tally report is attached hereto, and incorporated herein by
reference, as Exhibit A.

The logs tagged and identified in the referenced tally report were to be shipped to
Spencer in three separate shipments. Keeler deposition at page 44.

On or about April 16, 2001, Mr. Graham’s son’s trucking company delivered one
shipment of 50 of the tagged cherry logs totaling 5,434 board feet to Spencer at its
facility in West Virginia. The price for this shipment was $34,637.50. Keeler
deposition at page 57.

A receiver tally was generated by Spencer upon receipt of this shipment. Keeler
deposition at page 57. The referenced receiver tally is attached hereto, and
incorporated herein by reference, as Exhibit B.

Spencer forwarded payment for this shipment in the amount of $34,637.50. Keeler
deposition at page 42.

Neither Spencer nor General Woods ever received the remaining two shipments of the
cherry logs that were tagged by Tom Alexander on April 12, 2001. Keeler deposition
at page 44. Following the shipment of 50 logs to Spencer, approximately 94 of the
original approximate 144 logs remained at Wallaceton.

Tom Alexander was fired by Spencer on May 14, 2001. Keeler Deposition at pages
68-69.

Sometime between April 16,2001 and August 1, 2001, two men driving trucks arrived
at Wallaceton’s log yard after 5 p.m. when the facility was closed. All of

Wallaceton’s employees had left work, with the exception of Merwin Graham, the




28.

29.

30.

31

32.

33,

34.

35.

36.

37.

manager of Wallaceton. The men alleged they were there to pick up the remaining
two loads of cherry logs tagged by Spencer. Graham deposition at page 13.

Mr. Graham does not now the date this incident occurred. Graham deposition at page
31

Mr. Graham did not recognize the drivers. Graham deposition at page 18.

The two drivers were not employed by Mr. Graham’s son’s trucking company that
Was the usual hauler for Spencer logs.

Mr. Graham did not ask the men’s names. Graham deposition at page 18.

Mr. Graham did not check their identification or anything to determine whether the
men were in fact affiliated with Spencer. Graham deposition at page 18.
Nevertheless, Mr. Graham loaded both trucks himself with the remaining logs tagged
for Spencer and released them to the men. Graham deposition at page 15.

After loading the trucks, Mr. Graham went to the garage to put the loader away.
Graham deposition at page 15. He then went to Wallaceton’s office and waited for the
drivers to come in. Graham deposition at page 15.

Mr. Graham alleges he waited for the drivers inside for a few minutes when he heard
the trucks begin to drive away and leave the facility. Graham deposition at page 15.
Mr. Graham alleges he ran outside but the men were already on the highway. Graham
deposition at page 15.

No paperwork (i.e. bills of lading, delivery slips or otherwise) was ever generated by
Mr. Graham evidencing that the logs were delivered to these two men. Mr. Graham
failed to ensure that the men/drivers signed for the loads. Graham deposition at page

15-16. Hereinafter these shipments will be referred to as “the missing shipments”.



38. Mr. Graham did not call the police to report that the men took off with the loads.
Deposition at page 19.

39. Mr. Graham did not call Spencer to report the incident. Graham deposition at page 19.

40. Mr. Graham took no action other than to tell Wallaceton’s secretary Gail the next day
what had happened. Graham deposition at page 19.

41. Mr. Graham neither directed Gail to call Spencer nor did he ever ask her whether she
contacted Spencer regarding the incident. Graham deposition at page 19.

42. Despite the highly unusual incident that occurred involving the missing shipments of
the logs, and despite the fact that Wallaceton never contacted Spencer to report the
incident or confirm that the logs were received by Spencer, Wallaceton assumed the
logs were delivered to Spencer and assessed the costs for the logs and the estimated
freight for same to Spencer’s account.

43, Four months after Tom Alexander tagged the logs referenced above, on or about
August 1, 2001, Tim Carver, a buyer employed by Spencer, arrived at Wallaceton’s
log yard to inspect and tag a new parcel of logs. Keeler deposition at page 60. This
new parcel was identified by reference number 30160. |

44, This transaction has no relation to the April 12, 2001 transaction involving the logs
tagged by Tom Alexander. Keeler deposition at page 60.

45. In the same manner as described previously in paragraph 9, Tim Carver inspected the
new logs, tagged same, and generated a final tally for same with the agreed upon price
between Wallaceton and Spencer. . Keeler deposition at page 60. A copy of the
referenced tally report is attached hereto, and incorporated herein by reference, as

Exhibit C.



46.

47,

48.

49.

50.

51.

52.

53.

The total for the new parcel tagged by Tim Carver was $54, 057.40. Keeler deposition
at page 61.

Estimated freight charges were added to the tally in the amount of $1,400 for a total
amount of $55,457.40. Keeler deposition at page 61.

At the bottom of the referenced tally (also referred to as a “draft”), Tim Carver wrote
“please wire transfer into his bank account ASAP”. Keeler deposition at page 61.

On or about August 3, 2001, General Woods wired payment in the amount of
$54,268.40 for the purchase of the new parcel of logs with reference number 30160.
General Woods also wired freight costs for delivery of the referenced logs in the
amount of $1,400.00, for a total payment of $55,668.40. Keeler deposition at page 61.
On or about September 4, 2001, General Woods mistakenly wired a second/double
payment for this parcel in the amount of $54,268.40 to Wallaceton with a combination
of other payments being made - $5,719.30 for invoice number 7447, $5,890.90 for
invoice number 6443. Keeler deposition at page 62.

Upon receipt of this double payment for the parcel of logs with reference number
30160 and despite the fact that this parcel was in no way related to the parcel
involving Tom Alexander, Wallaceton applied the overpayment to the two missing
shipments that had been assessed to Spencer’s account. Graham deposition at page
29.

General Woods immediately notified Wallaceton of the overpayment once it was
discovered by General Woods and demanded that same be returned to General Woods.
Wallaceton refused, and continues to refuse in bad faith, to refund the overpayment

made by General Woods, in the amount of $54,268.40, as Wallaceton claims the



C.

missing shipments were delivered to Spencer despite having no evidence that the loads
were ever shipped from Wallaceton or received by Spencer.

54. General Woods and Spencer have thoroughly investigated the matter and determined
that Spencer only ever received 50 logs from Wallaceton totaling 5,434 Board Feet —
not the 144 logs totaling 14,416 board feet as claimed and invoiced by Wallaceton.
Keeler deposition at page 57.

55. General Woods is not responsible for the negligence of Wallaceton in failing to verify
the identity of the two men who allegedly came to Wallaceton’s yard after hours to
pick up the two loads before releasing the logs to them. Nor is General Woods
responsible for Wallaceton’s negligence in failing to document the shipment with
proper documentation signed by the drivers and identifying the loads.

56. Neither Spencer nor General Woods have ever received the two shipments allegedly
picked up by these unknown men. Keeler deposition at pages 57-62.

57. As such, General Woods is entitled to the return of the overpayment in the amount of
$54,268.40 plus interest.

58. General Woods commenced the present action to recover the amount of overpayment
wrongfully held by Wallaceton.

Motion for Summary Judgment on Count I

59. Paragraphs 1 through 58 of this Motion are incorporated herein by reference as though
fully set forth.

60. The evidence of record is uncontroverted and demonstrates that Spencer only ever
received 50 of the original approximate 144 cherry logs tagged by its then employee

Tom Alexander.



61. The total cost cf the 50 cherry logs that were delivered to Spencer was $34, 637.50
and was paid in full by Spencer. Keeler deposition at page 57.

62. Wallaceton has failed to produce any evidence that demonstrates that the remaining
approximate 94 cherry logs tagged by Spencer were ever shipped or delivered to
Spencer or General Woods.

63. To the contrary, Wallaceton admits that it does not know whether Spencer or General
Woods ever received the missing shipments and further admits that its understanding
is that they did not. Merwin Graham, Manager of Wallaceton, testified on this point
as follows:

Q. Does your company have any document or paperwork which would confirm
that those two loads were received by either Spencer or General Woods and
Veneer?

A. No, we don’t.

Q. Do you have any reason to believe that they were received by Spencer or
General Woods and Veneer?

A. I’m told that they wasn’t received by Spencer. That’s as much as I know.

Q. Okay.

A. Where they went I couldn’t tell you.

Graham deposition at pages 32-33.

64. Neither Spencer nor General Woods ever authorized the release of the remaining logs
to the two unidentified men, nor did they ever receive the two remaining loads of logs.

As such, neither Spencer nor General Woods is responsible for the 94 logs that were



65.

66.

67.

63.

69.

70.

negligently released by Wallaceton’s manager, Merwin Graham to the two
unidentified men.

The double payment wired by General Woods on the unrelated later transaction
involving separate logs with reference number 30160 cannot be applied to any alleged
deficit in Spencer’s account due to Wallaceton’s assessment of the costs of the missing
shipments to Spencer’s account as neither Spencer nor General Woods ever authorized
the release of those logs to the unidentified men or received same.

Wallaceton has wrongfully refused to return the overpayment of $54,268.40 to
General Woods and continues to refuse to do so in bad faith.

In accordance with the course of dealings between the parties, payment was due from
Spencer (or General Woods in some cases) when tagged logs were received by
Spencer and accepted.

In addition, the course of dealings between the parties also reveals that bills of lading
and other shipment and delivery documents were utilized between the parties to
evidence shipment of loads and to identify the logs being shipped in each load.
Graham deposition at pages‘ 8-10.

The Pennsylvania Commercial Code, 13 Pa.C.S.A. §1205(a) states that “a course of
dealing is a sequence of previous conduct between the parties to a particular
transaction which is fairly to be regarded as establishing a common basis of
understanding for interpreting their expressions and other conduct.”

The Court should consider the course of dealings between the parties when

determining the validity of the arguments made by Wallaceton.



71.

72.

73.

74.

75.

76.

71.

Prior dealings between the parties have been consistent. At the time delivery was
made to Spencer, bills of lading and other related documents were delivered with the
shipment and an agent of Spencer inspected the load upon receipt of same at Spencer’s
facility in West Virginia and generated a receiver’s tally by recording the tag numbers
on all logs delivered. Keeler deposition at page 55.

This did not occur with respect to the approximate 94 logs Wallaceton claims were
delivered to Spencer via the unidentified drivers. See Graham deposition.

As set forth in detail above, Wallaceton has not, and cannot, produce any written
documentation, or any other evidence whether oral or written, which supports its
assertion that the two missing shipments were received and accepted by Spencer of
General Woods. Graham deposition at page 32.

Wallaceton’s assertions that delivery was made to Spencer without a single shipment
or delivery document to evidence same are wholly inconsistent with their previous
course of dealings with Spencer and/or General Woods.

In addition, Wallaceton’s assertions violate the usage of trade in the industry.

The Pennsylvania Commercial Code, 13 Pa.C.S.A. §1205(a) states that “a usage of
trade is any practice or method of dealing having such regularity of observance in a
place, vocation or trade as to justify an expectation that it will be observed with
respect to the transaction in question. . .”

In the shipping industry, bills of lading are standard. Product is not delivered without
them. In this instance, Wallaceton did not produce a bill of lading for the additional

approximate 94 logs it claims were delivered to Spencer — their failure to do so is



inconsistent with both their past performance and with the industry’s standard
practice.

78. As the evidence of record is uncontroverted that Spencer or General Woods did not
received the approximate 94 logs released to the two unidentified drivers, and as
Wallaceton’s asserfions are unsubstantiated and are wholly inconsistent with the
requirements of the Uniform Commercial Code, the course of dealings between the
parties and the industry practice to generate bills of lading with each shipment —
summary judgment should be entered in favor General Woods.

79. No genuine issue of material fact remains at issue, and General Woods is entitled to

judgment as a matter of law.

WHEREFORE, Plaintiff General Woods respectfully requests that judgment be entered in its
favor and against Defeqdant Wallaceton as to both counts set forth in Plaintiff’s Complaint, and that
Plaintiff be awarded the overpayment amount of $54,268.40, plus prejudgment and post judgment
interest at the legal rate until such time as the amount owed Plaintiff is paid in full, together with
attorneys fees and costs of this action, and for such other and further relief this Honorable Court

deems just and proper.

D. Motion for Summary Judgment on Count II

80. Paragraphs 1 through 79 of this Motion are incorporated herein by reference as though
fully set forth.
81. No genuine issue of material fact remains at issue, and General Woods is entitled to

judgment as a matter of law.



WHEREFORE, Plaintiff General Woods respectfully requests that judgment be entered in its

favor and against Defendant Wallaceton as to both counts set forth in Plaintiff’s Complaint, and that

Plaintiff be awarded the overpayment amount of $54,268.40, plus prejudgment and post judgment

interest at the legal rate until such time as the amount owed Plaintiff is paid in full, together with

attorneys fees and costs of this action, and for such other and further relief this Honorable Court

deems just and proper.

Date: February 17, 2004

Respectfully submitted,

METTE, EVANS & WOODSIDE

I LOP

Michael D. Reed, Esquire _
Sup. Ct. I.D. No. 35193
Jennifer A. Yankanich, Esquire
Sup. Ct. L.D. No. 84201

3401 North Front Street
Harrisburg, PA 17110
Phone: (717) 232-5000

Attorneys for Plaintiff
General Woods & Veneers, LTD
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| 'SPENCER VENEER, LLC
LOG YARD RECEIPT
/’ Datef &y - [l - é/ . Lu‘)‘ 10192
TruCker: %/ k /"/‘qlmwx
Supplier: ﬁ/a/ [aCefoey z‘é
‘Species | . # of Ldgs Bd. Ft.

(/ej_[\/ /e 4//2*/

Total Bd. Ft:

7 .
Received by _ Zeetity /o V7
eceived by __Ze. o, [ Z A

Nicwols Qrarm|C3, INGC., SPENCRE, =V 1TEELH
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SPENCER - VENEER LLC
lLog Scale Report
28N Dr'dr
N A N— e N
I{Date t v8/0} /2021 ITime 1 11:16:15 |(Insp : TNC i€Gate : 1 tYard
b ————= == B —— e et i e i
lVeudur\:“uﬁ[LRCETN (Tvucker = Logger : !

|Tract : WALLACETN

| == pos

I1Scale Method

: DOYLE

{Log#
|28-917421

jea-@ii7422

|28-017423
128-017424
128-917425
128-017426
| 28-817427
28-017428
| 28-217429
(28-B17430
128-017431
128-017432
1&8—817433
|28-017434
128-017435
128-017436
1 28-017437
128-@1 7430
I28-917439
| 28-R17 44
128-017441
| 2B~B1744E
| 28-017443
| 2B-D17 444
| 28-Q17445
18— 817462
| 28-@17463
| ZR-R1746 4

-1 28-817465

|28~@17466
128317467
128-217468
|28-@17469
i28<«B17472
128-@17471
128-917472
128~-317473
128~017474

1Species

CHERRY

CHERRY
CHERRY

CHERRY"

CHERRY
CHERRY
CHERRY
CHERRY
CHERRY
CHERRY
CHERRY
CHERRY
CHERRY
CHERRY
CHERRY
CHERRY
CHERRY
CHERRY
CHERRY
CHERRY
CHERRY
CHERRY
CHERRY
CHERRY
CHERRY
CHERRY
CHERRY
CHERRY
CHERRY
CHERRY

‘CHERRY

CHERRY
CHERRY
CHERRY
CHERRY
CHERRY
CHERRY
CHERRY

iGradelLengthlDiam. | Bft | $/MBft |Amount

DiDI)DZDi)DZDI)Di)I)D]DI)D:DI)DJ)DZDIDDZD])D:DI)DZDI)D]DI)DI)D

10 17 166
10 16 950
13 14 81
11 14 69
1@ 14 62
1@ 15 75
13 15 98
190 16 92
12 - 14 75
19 i6 9B
a 15 &0
12 14 75
8 1S 6Q
a 14 5@
9 16 ai
10 13 S
12 15 91
12 14 62
13 16 117
9 . 17 95
9 17 95
9 14 S6
1@ 17 126
9 15 68
5 16 ai
1z 2o 192
A ca o8
9 18’ 119
1% 17 196
9 z 144
8 az/21 180
8 21 144
11 21 199
11 . - 20 176
1@ 17 106
13 21 235
8 28 288
11 24 275

$6500. 62
$6500. 22
$650@. ¢@
$65018. 0
$6500. 2R
$6500. B2
$6500. e
265aD. 00
$6500. ¢
$6520. 00
$600Q. 00
$6500. a0
$65Qa. 00
$6500. VY
$63502. 00
$6500. 0V
$6500. 0Q
$65a0. O
$6500. a0
$650¥. 0B
$6500. 0@
$6500. 00
$6500. 62
$6500. 00

-$650Q. QP

$7509. 80
$7500. 0@
$7500. 0@
$650@. 0
$7500. @Y
$752@. O
$6520. g
$7500. 00
$ /508, 00

$6500. 00

¢ 750G. @
$75Qa. G

_$7520., 00

68%. 00
585. ¢
5926. 30
448,590

487.5@
6537.00
585. 08
487.50
585. 00
=50. 0@
487.50
Z200. Bk
325.00
526.50
Bizn. 0O

617.0Q
617. 3@
364. 00
689, &&
442,00
5&6. 50
$1442. 90
$1560,00
$ 825,00
$ 689. 0@
¢1080.22
4+1350. 0@
$ 936.0@0
$1492.5@
$1320. 38
$ 689%9.00
$1762. 200
$2le@.0Q
$S06E. S

B RBRER R DA ERESRCAIDLDEREHRNS

4Q3. 6D

591.50,
493,00 1)
760,58 %
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SHENCER VENEER
- Leog Scale Report
Draft : S@160
| e e e e e e e e ———— e
|Date a8/01/20@1L 1Time : 11:16:15 |Insp TNC i1Gate : 1 [Yard : 1
| ot o e et e e et £ e A £k o e e e e i - e e e e e et e e e —
tVendor WRLLACETN I Trucvker 3 lLoggeyv 3
| —— e —— R —— e e A At A e e P e e e e A ot b e B o i e e Y 8
I Tract : WALLACETN {Scale Method : DOYLE
| e e e e e e e e e e e o e e o o e 8 e ki - —— e —————
ILog# |Species |GradellLength!Diam.| Bft | $/MBft |Amount [|Defect&Reason
f ~——————— . e s e e o o e 2t e g o " 7 T 4 & A e Gt S Pt Wt ot e ot et o ——
128-@17475 CHERRY A 1@ 16 9@ $6500.00 ¢ 583,00
|28—-317476 CHERRY A 8 18 98 $7533.02 $ 735.v0
128-817477 CHERRY A 12 16 128 s6S0y. 6 % 792, @A
188-017478 CHERRY A 10 14 62 $6500.0Y $ 4Q35.008
128-@17479 CHERRY fal 12 15 91 $7300.080 $ 68,5
128-@174838 CHERRY A 19 14 62 % 0.2@ % 3. 08
|28~@17481 CHERRY A 12 15 75 $650Q.20 $ 487.50
|E26-01 7482 CHERRY =] 1 i6 99 ¢750Q0.0Y ¢ 742,50
128-Q17483 CHERRY fA 1@ 16 52 $725QQ@.00 & 675.00
17A-017484 CHERRY A 9 17 95 $75pa.ew ¢ 712.5¢
128-&17485 CHERRY A 14 17 148 $752R.02 $1114.22
128-017486 CHERRY A 8 18 98 +6SVR.0V $ 637.00
{28-017487 CHERRY A ia 17 127 t6500.2@0 ¢ 823, 5@
| 28—-2117488 CHERRY ol 14 14 88 s6500.0 $ S72.0Q
128~01748% CHERRY A 11 . 15 83 $6500.0Q8 % 339.5@
128=-0117493 CHERRY A 11 16 29 $7SWV.YV ¢ T42.3Q
|28-@17491 CHERRY A 1z 23 271 $7500. 6B $2@32. 5@
128 917492 CHERRY (a} 9 18 112 s650.00 $ 715.00
tea-317493 CHERRY A 9 19 187 46520.22 $ 8&5.5¢
128-017494 CHERRY s} 13 21 181 $65020.00 $1176.58
1&28~-@17495 CHERRY A 9 2 182 $750a.08 $1365.00
128-@17496 CHERRY A 12/13 19 169 $7500.20 $1267.50
128-017497 CHERRY A 13 &3 293 $7500.00 $2197.58
128-~017446 HARD MAPL A& 19 13 S0 $3200.30 ¢ 160.00
. 1PB8~017447 HARD MARL A 11 16 90 $32¢R. 20 $ c88.2&
I 28—217448 HARD MAPL. A 19 14 62 ¢ZoPB.03 ¢ 198,40
1 28-017449 HARD MARL A 1a 2w 168 ?33@@.@@ ¢ Slz. @
1 28-01745) HARD MARPL A 11 14 £9 $3220P.002 % 22V, 80
| 28-217451 HARD MAPL A 8 1S e $3ZQR. 0% ¢ 192.90@
| 28-0217452 HARD MAPRPL A 10 13 50 $3200.00 ¢ 169,190
1 28-017453 HARD MAPL A 9 18 110 $2203. Ath & Z5=2. 00
128217454 HARD MAPL R 9 14 S& $3C00.099 $ 179.cA
128-R17455 HARD MAFL A 9 15714 68 $¢3CPR. 00 ¢ 217.60
128-017456 HARD MARFL A i2 L4 62 $Z2IY.20 ¥ 198.40
128-@17457 HARD MAFL A ia 18717 122 422¢0.00 % 29Q.4@
100217458 HNARD MAPL A 9 17 T 95 $3R0B. Q0 $ 304.00
[£8-017459 HARD MARL A 9 12 45 $320Q.00 ¢ 144.0Q
|e8-t1746W HARD MRPL A i5 75 $32020.00 ¢ 240,09



SFENCER  VENEER  LLC

Log Scale Repowvt

Draft : 3016@
1 —— e e e et i e e o — e -
IDate : ©8/01/2001 |ITime : 11:16:15 IInsp : TNC IGate : 1 IYard : 1 |
T T T T e '.
Tract : weiipeTy B vy i
:LDQ* | ISpecies ﬁﬁrgggliengtthiam.l Bft‘i $/MBft [Amount lDefect&Reason:
co-ai7acl AeRD meRL A B 15 53 sseoon s sines )
| Toval Number ot Logs 5 77 Inamber of Defects 1 & 17081 Bomrd Fove i saee |




SFENCER.  VENEER LLC

Load Summary Report

Draft = 20160

‘ ——— e o L e S A R T e —— e ot e e e 2

it . S Y= e e it et A bt T P e e . U Y e e o A W FUPY e oath o, D S VY o e et Sy l
|Date : P8/01/20@1 I1Time = 11:16:15 IInsp : TNC 1Gate : 1 tvard = 1 l
g e e e ——— e |
iVendor @ WALLACETN ITiyrucker @ ' ILogger |
| e et \
| Tract s NRLLQCETN ' |1Scale Method : DQYLE' : o

| Species |Gradel|Number of LogslTotal Footage |Total Amount Faid "|Sub~Footagel

‘ _______________________________________________ —_———

- et it et o P ek e S S P Pyt o et Bt |
{ CHERRY A &1 - 7i%e 49987. aa - 7192 |
e B |
|1Spc Total 61 7198 % 49987. 00 71i9¢ |
| e e e e o i e ———————— ————— |
IHRRD MANL R i6 iz27e 4@7@ 40 , 1272 |
e e e e e e e e - - - e e e e — |
{Spc- Total 16 1272 % 407@-4@ o 127 |
R et e e e e e — ——— ]
ITotal Number of Logs &+ 77 lNumber of Defects : @ |Total Board Feet :  B464 |
e e e o e e e e e e St e e S e |
- 1Comments : ST ITotal Amaunt Due : % S54R257. 4@ !
[ e e e e e e e e e e |
Foraafty 1900 .06 |40 4
\ Al - ~ | 55‘\4?’] O
§> Lase. Wilne “Vsonssc \bo - -‘L{ ‘

s Banke Bsap !

Wallaceton Hardwoods
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CERTIFICATE OF SERVICE

I certify that [ am this day serving a copy of the foregoing document upon the persons and in

the manner indicated below, which service satisfies the requirements of the Pennsylvania Rules of

Civil Procedure, by depositing a copy of same in the United States Mail, Harrisburg, Pennsylvania,

with first-class postage, prepaid, as follows:

Joseph Colavecchi, Esquire
Colavecchi, Ryan & Colavecchi
221 East Market Street
P.O.Box 131

Clearfield, PA 16830

Date: February 17,2004

391537v1

METTE, EVANS & WOODSIDE

A

Michael D. Reed, Esquire

Sup. Ct. I.D. No. 35193
Jennifer A. Yankanich, Esquire
Sup. Ct. I.D. No. 84201

3401 North Front Street
Harrisburg, PA 17110
Phone: (717) 232-5000

Attorneys for Plaintiff
General Woods & Veneers, LTD



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA
CIVIL DIVISION
GENERAL WOODS & VENEERS, LTD
Vs. : No. 02-912-CD

SHELLY K. REED, t/d/b/a
WALLACETON HARDWOODS

ORDER

NOW, this d’ﬁ day of February, 2004, upon consideration

of Geﬁeral Woods & Veneers, LTD’s Motion for Summary Judgement, a Rule is
hereby issued upon the Defendant to Appear and Show Cause why the Motion
should not be granted. ~ Argument is scheduled the ;) day of
WM@L , 2004, at _j] OO A M. in Courtroom No.

O , Clearfield County Courthouse, Clearfield, PA.

BY THE COURT:

Paul E. Cherry
Judge

FILED

FEB 24 2004

William A. Shaw
Prothonotary
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FEB 24 2004 g
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GENERAL WOODS & VENEERS, LTD., :
Plaintiff :

V.

SHELLY K. REED, t/d/b/a
WALLACETON HARDWOODS,
Defendant

IN THE COURT OF COMMON PLEAS
CLEARFIELD COUNTY, PENNSYLVANIA

No. 02-912-CD

CIVIL ACTION - LAW

AFFIDAVIT OF SERVICE

I, Michael D. Reed, attorney for Plaintiff, do hereby certify and affirm that [ have served a copy

of the Rule to Show Cause dated February 24, 2004 upon Defendant by regular mail on February 25,

2004 at the address shown below:

Joseph Colavecchi, Esquire
Colavecchi, Ryan & Colavecchi
221 East Market Street
P.0.Box 131

Clearfield, PA 16830

Date: February 25, 2004

392332vI

METTE, EVANS & WOODSIDE

fichacl D. Reed, Esquire-
Sup. Ct. I.D. No. 35193

3401 North Front Street

P. O. Box 5950

Harrisburg, PA 17110-0950
Phone: (717) 232-5000

Attorneys for Plaintiff
General Woods & Veneers, LTD

FILED

FEB 27 2004

William A. Shaw
Prothonotary/Clerk of Courts
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IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION
No. 02-912-CD

GENERAL WOODS & VENEERS, LTD.
Plaintiff

SHELLY K. REED, t/d/b/a
WALLACETON HARDWOODS
Defendant

ANSWER OPPOSING

MOTION™FOR. SUMMARY <~ JUDGMENT .| .".

FILED

MAR 04 2004
of z2:5v
William A. Shaw
Prothonotary

3 = & o

COLAVECCH]I
RYAN & COLAVECCHI

ATTORNEYS AT LAW
221 EAST MARKET STREET
(ACRDSS FROM COURTHOUSE)
P. 0. BOX 131
CLEARFIELD, PA 16830




LAW OFFICES OF

COLAVECCHI
& COLAVECCHI

221 E. MARKET ST.

(ACROSS FROM
COURTHOUSE)
P. 0. BOX 131
CLEARFIELD, PA

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

GENERAL WOODS & VENEERS, LTD.

Plaintiff
vs.

SHELLY K. REED, t/d/b/a
WALLACETON HARDWOODS,

Defendant

‘@
240 oUsvH |
AN

FILED

MAR O 4 2004

William A. Shaw
Prothonotary

CIVIL DIVISION
No. 02 - 912 - CD

ANSWER OPPOSING
MOTION FOR SUMMARY
JUDGMENT

Filed on behalf of:

Defendant, SHELLY K.
REED, t/d/b/a WALLACETON
HARDWOODS

Counsel of Record for this
Party:

JOSEPH COLAVECCHI, ESQUIRE
PA I.D. 06810

COLAVECCHI & COLAVECCHI
221 East Market Street
P.O0. Box 131
Clearfield, PA 16830

814/756-5166




LAW OFFICES OF
COLAVECCHI
& COLAVECCHI

221 E. MARKET ST.
(ACROSS FROM
COURTHOUSE)

P. 0. BOX 131
CLEARFIELD, PA

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION

GENERAL WOODS & VENEERS, LTD.
Plaintiff

vs. : No. 02 - 912 - CD
SHELLY K. REED, t/d/b/a

WALLACETON HARDWOODS,
Defendant

ANSWER OPPOSING
MOTION FOR SUMMARY JUDGMENT

NOW COMES, Shelly K. Reed, t/d/b/a Wallaceton Hardwoods, who,
through her Attorney, Joseph Colavecchi, Esquire, files this Answer
opposing Plaintiff's Motion for Summary Judgment and respectfully
avers as follows:

1. Merwin R. Graham is Manager of Wallaceton Hardwoods, and
his deposition was taken by Attorney for Plaintiff on June 24,
2003, a copy of the deposition has been filed of record.

2. As Manager of Wallaceton Hardwoods, Merwin R. Graham runs
the business and when necessary, will 1load trucks. (Graham
Deposition Page 8)

3. Wallaceton Hardwoods has been doing business with Spencer
Veneer for the last few years and has sold Spencer a number of

logs. (Graham Deposition, Page 10 and Page 11)




LAW OFFICES OF
COLAVECCH!
& COLAVECCHI
221 E. MARKET ST.

(ACROSS FROM
COURTHOUSE)

P. 0. BOX 131
CLEARFIELD, PA

4. Merwin R. Graham testified that he was working late one
evening when two trucks came to the yard and said they were to pick
up the two loads of Spencer's logs. (Graham Deposition, Page 13)

5. Merwin R. Graham stated that he could tell whose logs is
whose just from the log vard and he knew there were logs still left
there from Spencer. The logs remained from three loads and there
were two loads left. (Graham Deposition, Page 14)

6. Merwin R. Graham stated that he would load them rather
than have the drivers sit all night and did so by utilizing the
loader of Wallaceton Hardwoods. (Graham Deposition, Page 15)

7. After loading the trucks, the drivers left without the
paperwork that is normally given to them.

8. Merwin R. Graham related this incident the next day to

Gail Wilson, his secretary. (Graham Deposition, Page 19)
9. Merwin R. Graham assumed that Spencer got the logs.

(Graham Deposition, Page 20)

10. Merwin R. Graham said that he usually had dealings with
Tom Alexander from Spencer. Tom Alexander formerly worked for
Wallaceton Hardwoods in Norfolk, Virginia.

11. Normally Spencer had been having the logs hauled by the
trucking business run by the son of Merwin Graham. {Graham

Deposition, Page 22)




LAW OFFICES OF
COLAVECCH!
& COLAVECCH!
221 E. MARKET ST.

(ACROSS FROM
COURTHOUSE)

P. 0. BOX 131
CLEARFIELD, PA

12. Tom Alexander had told Merwin Graham to hold up on two
shipments since Tom Alexander was not sure where they were going.
The logs then sat in the yard for a long time. (Graham Deposition,
Page 23)

13. Merwin R. Graham tried to talk to Tom Alexander and to
somecne else from Spencer about the situation, but neither of them
could talk to him about it. (Graham Deposition, Page 24)

14. Tom Alexander further told Merwin Graham that he, Tom
Alexander, was told not to talk about the situation at all.
{(Graham Deposition, Page 24)

15. Later, Merwin R. Graham found out that Tom Alexander had
been fired by Spencer. (Graham Deposition, Page 24 and Page 25)

16. It was months before Spencer indicated they had not
received the logs. (Graham Deposition, Page 25)

17. Merwin R. Graham said that Spencer claimed they paid the
same invoice twice by mistake. Merwin Graham said Spencer may
have made a mistake in their office but when they wired the money,
they should have been wiring the money for the parcel of logs about
which he was discussing. (Graham Deposition, Page 26)

18. Wallaceton Hardwoods gave Spencer credit on the second

billing because Spencer owed Wallaceton Hardwoods for the logs for




LAW OFFICES OF

COLAVECCHI
& COLAVECCHI

221 E. MARKET ST.

{ACROSS FROM
COURTHOUSE)
P. 0. BOX 131
CLEARFIELD, PA

which they had not paid and the paperwork was balanced out for this
reason. (Graham Deposition, Page 27)

15. The so-called double payment was applied to the two loads
of logs for which Wallaceton Hardwoods had not been paid. (Graham
Deposition, Page 29)

20. Further, the two loads of logs that went out were at a
cost of Sixty-four Thousand ($64,000) Dollars and not Fifty-five
Thousand ($55,000) Dollars, so that the net result was that Spencer
would have owed a balance to Wallaceton Hardwoods of approximately
Nine Thousand {$9,000) Dollars. (Graham Deposition, Page 29)

21. For all of the reasons as set forth above, there is
obviously a genuine issue of material facts that remain at issue
which must be resolved at the trial of this case.

WHEREFORE, Defendant asks that the Motion for Summary Judgment

be dismissed.

Respectfully submitted:

N\

Sepfi COLAVECCHI, ESQUIRE
Attorney for Shelly K. Reed,
t/d/b/a Wallaceton Hardwoods




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION

GENERAL WOODS & VENEERS, LTD.
Plaintiff

vS. : No. 02 - 912 - CD
SHELLY K. REED, t/d/b/a

WALLACETON HARDWOODS,
Defendant

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on March 5, 2004, a true
and correct copy of Defendant’'s Answer Opposing Motion for Summary
Judgment in the above matter was served on the following by
depositing said copy in the United States Mail, first class,
postage prepaid and addressed as follows:

Michael D. Reed, Esquire

Mette, Evans & Woodside

3401 North Front Street

P.0O. Box 5950
Harrisburg, PA 17110-0950

3o ot o &\\

DATE:
] JOSERY CODAVECCHT, ESQUIRE
221 East Market Street
P.0O. Box 131
e ~ Clearfield, PA 16830
& COLAVECCHI 814/765-1566

221 E. MARKET ST.
(ACROSS FROM
COURTHOUSE)

P. 0. BOX 131
CLEARFIELD, PA




IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

GENERAL WOODS & VENEERS, LTD.

V. : NO. 02-912-CD
SHELLY K. REED t/d/b/a
WALLACETON HARDWOODS

ORDER
AND NOW, this 21% day of April, 2004, following Argument on Plaintiff’s

Motion for Summary Judgment, and upon review of brief filed by Plaintiff in support of

said motion, it is the ORDER of this Court that said motion be and is hereby GRANTED.

BY THE COURT,

@é@ﬁw

PAUL E. CHERRY,
JUDGE

FILED

APR 212004

William A. Shaw

Prothonotary:Cletk of Courls




3.5) am?um \v& . Colaveceh,
APR 21170 4

william A. Shaw

prothon
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GENERAL WOODS & VENEERS, LTD.,, : IN THE COURT OF COMMON PLEAS

Plaintiff : CLEARFIELD COUNTY, PENNSYLVANIA
i V.
| No. 02-912-CD
SHELLY K. REED, t/d/b/a :
WALLACETON HARDWOODS, : CIVIL ACTION-LAW

\
| Defendant.
i ..

PRAECIPE TO ENTER JUDGMENT

TO THE PROTHONOTARY:
Kindly enter judgment in favor of Plaintiff General Woods & Veneers, Ltd. and against
Defendant Shelly K. Reed t/d/b/a Wallaceton Hardwoods in accordance with the Order of Court

dated April 21, 2004 a copy of which is attached hereto as Exhibit “A”, in the following amount:

Principal $55,668.40 j = f\\

Pre-Judgment Interest $ 8,766.40 H H &::, *jj
Post-Judgment Interest $ 2,001.51 : R S vl .
Costs $ 100.00 M (o4O Bp }\/M-;? ' “w
Attorneys Fees $26.713.69 0cT 2 6 z[%j:r '

TOTAL: $93,250.00

Respectfully submitted,

METTE, EVANS & WOODSIDE
. WWW/&

Aflichael D. Reed, Esquire
Sup. Ct. LD. No. 35193

3401 North Front Street

P. 0. Box 5950

Harrisburg, PA 17110-0950
(717) 232-5000

Attorneys for Plaintiff
General Woods & Veneers, Ltd.
Date: October 25, 2004



IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

GENERAL WOODS & VENEERS, LTD.

V. : : NO. 02-912-CD
SHELLY K. REED t/d/b/a
WALLACETON HARDWOODS

ORDER
AND NOW, this 21* day of April, 2004, following Argument on Plaintiff’s

Motion for Summary Judgment, and upon review of brief filed by Plaintiff in support of

said motion, it is the ORDER of this Court that said motion be and is hereby GRANTED.

BY THE COURT,

/s/ Paul E. Cherry

PAUL E. CHERRY,
JUDGE

| hereby certify this 10 be a trué
and attesied cony of ihe original
statement filed in ihis case.

APR 21 2004

/
est Gl Z!’.Q»/
Att Prothonotary/
Clerk of Couns
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CERTIFICATE OF SERVICE

[ certify that [ am this day serving a copy of the foregoing document upon the persons and in
the manner indicated below, which service satisfies the requirements of the Pennsylvania Rules of
Civil Procedure, by depositing a copy of same in the United States Mail, Harrisburg, Pennsylvania,

with first-class postage, prepaid, as follows:

Joseph Colavecchi, Esquire
Colavecchi & Colavecchi
221 East Market Street
P.O.Box 131

Clearfield, PA 16830

METTE, EVANS & WOODSIDE

o WL P

Michael D. Reed, Esquire
Supreme Court I.D. #35193

3401 North Front Street
P.O. Box 5950
Harrisburg, PA 17110-0950

Attorneys for Plaintiff
General Woods & Veneers, Ltd.

DATED: October 25,2004

409587v1




NOTICE OF JUDGMENT

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA

CIVIL DIVISION
General Woods & Veneers, LTD.

Vs. No. 2002-00912-CD

Shelly K. Reed t/d/b/a
Wallaceton Hardwoods

To: DEFENDANT(S)
NOTICE is given that a JUDGMENT in the above captioned matter has been entered
against you in the amount of $93,250.00 on the October 26, 2004.

William A. Shaw
Prothonotary

William A. Shaw




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY ,
PENNSYLVANIA
STATEMENT OF JUDGMENT

General Woods & Veneers, LTD.

Plaintiff(s)
No.: 2002-00912-CD
Real Debt: $93,250.00
Atty’s Comm: $

Vs. Costs: $

Int. From: $

Shelly K. Reed Entry: $20.00

Wallaceton Hardwoods

Defendant(s)

Instrument: Default Judgment
Date of Entry: October 26, 2004

Expires: October 26, 2009

Certified from the record this 26th day of October, 2004

William A. Shaw, Prothonotary
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SIGN BELOW FOR SATISFACTION

Received on , , of defendant full satisfaction of this Judgment, Debt,
Interest and Costs and Prothonotary is authorized to enter Satisfaction on the same.

Plaintiff/Attorney
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNA.
CIVIL DIVISION
No. 02 - 912 - CD

GENERAL WOODS & VENEERS, LID.,

Plaintiff
vs.
SHELLY K. REED, t/d/b/a
WALLACETON HARDWOODS,
Defendant

PETITION TO OPEN JUDGMENT

COLAVECGCHI
RYAN & COLAVECCHI

ATTORNEYS AT LAW
221 EAST MARKET STREET
(ACRDSS FROM COURTHOUSE}
P. 0. BOX 131
CLEARFIELD, PA 16830
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

GENERAL WOODS & VENEERS, LTD.,
Plaintiff/Respondent

Vs.
SHELLY K. REED, t/d/b/a

WALLACETON HARDWOODS,
Defendant/Petitioner

CIVIL DIVISION

No. 02 - 912 - CD

PETITION TO OPEN JUDGMENT

Filed on Behalf of:

Defendant/Petitioner,
K. REED,
HARDWOODS

SHELLY
t/d/b/a WALLACETON

Counsel of Record for

Party:

JOSEPH COLAVECCHI,
Pa. I.D. #06810

ESQUIRE

COLAVECCHI & COLAVECCHI
221 East Market Street
P.0. Box 131
Clearfield, PA 16830

814/765-1566
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LAW OFFICES OF
COLAVECCHI
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(ACROSS FROM
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P. 0. BOX 131
CLEARFIELD, PA

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

GENERAL WOODS & VENEERS, LTD., :
Plaintiff/Respondent: No. 02 - 912 - CD
Vs.
SHELLY K. REED, t/d/b/a

WALLACETON HARDWOODS, :
Defendant/Petitioner:

PETITION TO OPEN JUDGMENT

Defendant, Shelly K. Reed, t/d/b/a Wallaceton Hardwoods, files
her Petition to open the Judgment entered in the above-captioned
matter and respectfully avers as follows:

1. Petitioner is Defendant in the above-captioned legal
action. Respondent is General Woods & Veneers, Ltd.

2. By Order dated April 21, 2004, a copy of which is attached
to this Petition marked Exhibit “A”, the Court entered Summary
Judgment in favor of Plaintiff and against Defendant.

3. On or about October 25, 2004, a Praecipe was filed on
behalf of Plaintiff to enter judgment against Defendant in the
total amount of Ninety-three Thousand Two Hundred Fifty Dollars
($93,250.00). A copy of said Praecipe 1s attached hereto and
marked Exhibit “B.”

4. Notice was then given to Defendant from the office of the
Clearfield County Prothonotary that Judgment had been entered

against Defendant in the amount of Ninety-three Thousand Two
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COLAVECCHI
& COLAVECCHI
221 E. MARKET ST.
(ACROSS FROM
COURTHOUSE)
P. 0. BOX 131
CLEARFIELD, PA

Hundred Fifty Dollars ($93,250.00). A copy of said notice is
attached to this Petition and marked Exhibit “C.~

5. Petitioner is asking that a Rule be issued and served upon
Respondent to show cause why said Judgment should not be opened for
the following reasons:

a. There is no authorization from the Court to award
attorney’s feess in the amount of Twenty-six Thousand Seven Hundred
Thirteen Dollars and Sixty-nine Cents ($26,713.69) as set forth in
the Praecipe by Respondent. There was no hearing or evidence given
to approve the amount of attorney’s fees, nor was there any reason
given why attorney’s fees should be awarded in this case.
Attorney’'s fees are limited by statute.

b. Respondent has moved for prejudgment interest of
Eight Thousand Seven Hundred Sixty-six Dollars and Forty Cents
($8,766.40). The authorization for this prejudgment interest has
not been shown in the record and would not be part of the granting
of the Motion for Summary Judgment.

¢. Respondent has instructed the Prothonotary to enter
post-judgment interest in the amount of Two Thousand One Dollar and
Fifty-one Cents ($2,001.51). There is no authorization from the
Court to authorize the post-judgment interest and further there is
no record to show how this amount was calculated.

d. The Complaint filed in this case demanded judgment in

the amount of Fifty-five Thousand Six Hundred Sixty-eight Dollars
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COLAVECCHI
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221 E. MARKET ST.

(ACROSS FROM
COURTHOUSE)
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CLEARFIELD, PA

and Forty Cents ($55,668.40), together with interest and costs and
all other remedies which this Court deems just and appropriate.
The Court has not ruled that Respondent is entitled to any remedy
other than the judgment in the amount of Fifty-five Thousand Six
Hundred Sixty-eight Dollars and Forty Cents ($55,668.40).

e. I Count II of the Complaint, Plaintiff requested the
amount of Fifty-five Thousand Six Hundred Sixty-eight dollars and
Forty Cents ($55,668.48), together with interest and costs and
reasonable attorney’'s fees and all other remedies which this Court
deems jgst and appropriate. No ruling has been made by the Court
as to prejudgment interest or attorney’s fees.

WHEREFORE, Petitioner asks that a Rule be issued and directed
to Respondent to show cause why said Judgment should not be opened
and a hearing or trial be held on the issue of the damages to be
determined as a result of the Summary Judgment granted by the

Court.

Respectfully submitted,

AR

E H COLAVECCKI, ESQUIRE
Att rney for Defendant




IN THE COURT OF COMMON PLEAS |
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

GENERAL WOODS & VENEERS, LTD. ;
: 1
i

\2 : NO. 02-512-CD

SHELLY K. REED t/d/b/a
WALLACETON HARDWOODS

ORDER
AND NOW, this 21% day of April, 2004, following Argument on Plaintiff’s
Motion for Summary Judgment, and upon review of brief filed by Plaintiff in support of

said motion, it is the ORDER of this Court that said motion be and is hereby GRANTED.

BY THE COURT,

/s/ Paul E. Cherry

PAUL E. CHERRY,
JUDGE
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GENERAL WOODS & VENEERS, LTD., :

Plaintiff
v,

SHELLY K. REED, t/d/b/a

WALLACETON HARDWOODS,
Defendant.

IN THE COURT OF COMMON PLEAS
CLEARFIELD COUNTY, PENNSYLVANIA

No. 02-912-CD

CIVIL ACTION - LAW

PRAECIPE TO ENTER JUDGMENT

TO THE PROTHONOTARY:

Kindly enter judgment in favor of Plaintiff General Woods & Veneers, Ltd. and against

Defendant Shelly K. Reed t/d/b/a Wallaceton Hardwoods in accordance with the Order of Court

dated April 21, 2004 a copy of which is attached hereto as Exhibit “A”, in the following amount:

Principal
Pre-Judgment Interest
Post-Judgment Interest
Costs

Attorneys Fees

TOTAL:

Date: October 25, 2004

$55,668.40
$ 8,766.40
§ 2,001.51
§ 100.00
$26,713.69

$93,250.00

Respectfully submitted,

METTE, EVANS & WOODSIDE

o INLL Y oo

“Michael D. Reed, Esquire
Sup. Ct. I.D. No. 35193

3401 North Front Street

P. 0. Box 5950

Harrisburg, PA 17110-0950
(717) 232-5000

Attorneys for Plaintiff
General Woods & Veneers, Ltd.

EXHIBIT

IIB"



NOTICE OF JUDGMENT

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA

CIVIL DIVISION

General Woods & Veneers, LTD.
Vs. No. 2002-00912-CD

Shelly K. Reed t/d/b/a
Wallaceton Hardwoods

To: DEFENDANT(S)

NOTICE is given that a JUDGMENT in the above captioned matter has been entered
against you in the amount of $93,250.00 on the October 26, 2004.

William A. Shaw
Prothopotary

A4 gz//;f/ ,

William A. Shaw

EXHIBIT
ngH '
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNA.
CIVIL DIVISION
No. 02 - 912 - CD

GENERAL WOODS & VENEERS, LTD.,
Plaintiff

vs.

SHELLY K. REED, t/d/b/a
WALLACETON HARDWOODS,
Defendant

RULE

FILED

NOV 0 2 2004

Willam A Shaw
Prothonotary/Cierk of Courts

COLAVECCHI
RYAN & COLAVECCHI

ATTORNEYS AT LAW
221 EAST MARKET STREET
{ACROSS FROM COURTHOUSE)
P. 0. BOX 131
CLEARFIELD, PA 16B30
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

GENERAL WOODS & VENEERS, LTD.,
Plaintiff/Respondent

Vs.
SHELLY K. REED, t/d/b/a

WALLACETON HARDWOODS,
Defendant/Petitioner

CIVIL DIVISION

No. 02 - 912 - CD
RULE

Filed on Behalf of:

Defendant/Petitioner, SHELLY
t/d/b/a WALLACETON

K. REED,
HARDWOODS

Counsel
Party:

JOSEPH COLAVECCHI,
Pa. I.D. #06810

COLAVECCHI & COLAVECCHI
221 East Market Street
P.0O. Box 131
Clearfield, PA 16830

814/765-1566
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

GENERAL WOODS & VENEERS, LTD., :
Plaintiff : No. 02 - 912 - CD
Vs.
SHELLY K. REED, t/d/b/a

WALLACETON HARDWOODS,
Defendant

RULE

AND NOW, this =4 day of §7Wl_,é—(/(/

2004, upon consideration of the Petition to Open Judgment in the

above-captioned matter, a Rule is hereby issued and directed by
this Court to General Woods & Veneers, Ltd., through their attorney
Michael D. Reed to show cause why said Judgment should not be
opened and why a trial or hearing should not be scheduled to
determine the amount of damages represented by the Summary Judgment
issued by this Court by its Order dated April 21, 2004.

This Rule is returnable before this Court on the Cé?q

day of&“ﬂ{A)BJZﬂu&jtj , 2004, at 120 .M.

All proceedings to stay in the meantime.

BY THE COURT:

@J/é@&w\ﬁ

PAUL E. CHERRY, JUDGE
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNA.
CIVILT.DIVISION
No. 02 - 912 - CD

GENERAL WOODS & VENEERS, LITD.,
Plaintiff

vs.

SHELLY K. REED, t/d/b/a
WALLACETON HARDWOODS,
Defendant

AFFIDAVIT OF SERVICE

FILED

NOV 09.2004

William A. Shaw
Prothonotary/Clerk of Courts

COLAVECCHI
RYAN & COLAVECCHI

ATTORNEYS AT LAW
221 EAST MARKET STREET
(ACROSS FROM COURTHOUSE)
P. 0. BOX 131
CLEARFIELD, PA 16830




LAW OFFICES OF
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P. 0. BOX 131
CLEARFIELD, PA

IN THE CCURT OF COMMON PLEAS OF COUNTY, PENNSYLVANIA
CIVIL DIVISION

GENERAL WOODS & VENEERS, LTD.,

Plaintiff : No. 02 - 912 - c¢D
Vs. : *
SHELLY XK. REED, t/d/b/a
WALLACETON HARDWOODS,
Defendant

AFFIDAVIT OF SERVICE

Joseph Colavecchi, Esquire, being duly sworn according to law
deposes and says that on the 5th day of November 2004, he served a
certified copy of the Petition to Open Judgment and Rule issued in

the above-captioned matter by First Class Mail, postage pre-paid,

on the following:

Michael D. Reed, Esquire
Mette, Evans & Woodside
3401 North Front Street
P.0O. Box 5950

Harrisburg, PA 17110-0950

AN

JOSERH COLAWECCHI, ESQUIRE

Attorney for Defendant

\\\ﬁﬁ




IN THE COURT OF COMMON PLEAS OF CLEARFIELD, PENNSYLVANIA
CIVIL DIVISION

GENERAL WOODS & VENEERS, LTD,:
Plaintiff, :

VS, : No. 02-912-CD

SHELLY K. REED, t/d/b/a
WALLACETON HARDWOODS,
Defendant.

ORDER OF COURT

AND NOW, this 29" day of November, 2004, following argument on Defendant's
Petition to Open Judgment, IT IS THE ORDER OF THIS COURT that Attorney Michael
D. Reed, counsel for Plaintiff, General Woods & Veneers, LTD, file a brief within fifteen (15)
days of this date. Attorney Joseph Colavecchi, counsel for Defendant Shelly K. Reed, t/d/b/a/

Wallaceton Hardwoods, shall have fifteen (15) days thereafter to file a responsive brief.

BY THE COURT:

L d=tf

PAUL E. CHERRY, Judge

iliam A. Shaw
Wig\r‘gthonotaw




IN THE COURT OF COMMON PLEAS FEB 07
OF CLEARFIELD COUNTY, PENNSYLVANIA wilamA Shaw |
CIVIL DIVISION P e o [elout
I 0c-LwL;bw\ae. mome
GENERAL WOODS & VENEERS, LTD. : 2ce-m. Reed. Yun

: Qe I&\MCCZRJ
V. : NO. 02-912-CD

SHELLY K. REED t/d/b/a
WALLACETON HARDWOODS

OPINION

Plaintiff, General Woods & Veneers, LTD. initiated this action by the filing of a
Complaint on June 5, 2002. On July 1, 2002, Defendant, Shelly K. Reed t/d/b/a
Wallaceton Hardwoods filed an Answer to said Complaint. Plaintiff, General Woods &
Veneers, LTD. filed a Motion for Summary Judgment. Wallaceton Hardwoods filed an
Answer opposing the Motion for Summary Judgment. Following Oral Argument, this
Court entered an Order granting General Woods & Veneers, LTD.’s Motion for Summary
Judgment.

General Woods & Veneers, LTD. filed a Praecipe to Enter Judgment on the
Docket for purposes of execution which listed the principal amount of the Judgment
together with pre-judgment and post-judgment interest, attorney fees and costs. The
Prothonotary of Clearfield County entered Judgment on October 26, 2004. Defendant,
Shelly K. Reed t/d/b/a Wallaceton Hardwoods, filed a Petition to Open Judgment and the
Court heard Argument on said Petition. The Court thereafter entered an Order setting a
Briefing Schedule. The Court thereafter received Briefs from both parties as well as a

responsive Brief filed by Shelly K. Reed t/d/b/a Wallaceton Hardwoods.




This matter arises as a result of an overpayment by General Woods and Veneers,

LTD. in the amourt of Fifty Five Thousand Six Hundred Sixty Eight Dollars and Forty

Cents ($55,668.40).

Two issues have been raised for the Court’s decision:

1.

Is General Woods & Veneers, LTD. entitled to pre-judgment interest on
the amount of the judgment due to Shelly K. Reed t/d/b/a Wallaceton
Hardwoods.
Is General Woods & Veneers, LTD. entitled to an award of attorney fees it
incurred to obtain judgment against Shelly K. Reed t/d/b/a Wallaceton
Hardwoods.
Pre-Judgment Interest.

The right to interest on money only on a contract is a legal right,
recoverable as damages, regardless of when payment is demanded and

such interest begins at the time payment is withheld after the duty arises to

make payment. Fernandez v. Levin, 548 A.2d 1191 (Pa. 1988); see also,

Kaiser v. Old Republic Ins. Co., 741 A.2d 748 (Pa. Super 1999). Thus,

pre-judgment interest is awardable as of right. Id.

In this matter, the Court is satisfied that the award of pre-judgment
interest is a matter of right under clearly established Pennsylvania Law.
Therefore, the Defendant’s request to strike pre-judgment interest from the
judgment shall be and is hereby DENIED. Plaintiff, General Woods &
Veneers LTD., shall be and is hereby awarded pre-judgment interest in the

amount of Eight Thousand Seven Hundred Sixty Six Dollars and Forty




Cents ($8,766.40).
Attorney Fees.

Plaintiff, General Woods & Veneers LTD. is also seeking attorney
fees in the amount of Twenty Six Thousand Seven Hundred Thirteen
Dollars and Sixty Nine Cents ($21,713.69). In Pennsylvania, a litigant can
not recover counsel fees from an adverse party unless there is express
statutory authorization, a clear agreement of the parties or some other

established exception. Lavelle v. Koch, 532 Pa. 631, 617 A.2d 319, 323

(Pa. 1992).

Under 42 Pa. C.S. §1726(a)(1) attorney fees are not an item of
taxable costs except as permitted by 42 Pa. C.S.§2503 relating to the right
of participants to receive counsel fees.

42 Pa. C.S.§2503 provides: The following participants shall be
entitled to a reasonable counsel fee as part of the taxable costs of the
matter.

€)) Any participant who is awarded counsel fees

because the conduct of another party in
commencing the matter or otherwise was
arbitrary, vexatious or in bad faith.

Plaintiff alleges that what Wallaceton Hardwoods did was to
conduct a frivolous defense all of which caused General Woods to incur
the attorney fees requested. This Court can not agree. This Court is

satisfied that Wallaceton Hardwoods only defended itself as a result of the




Complaint filed by Plaintiff. This Court is satisfied that there is no legal or
practical justification for the award of attorney fees to Plaintiff. Thus, that
portion of the judgment entered by Plaintiff shall be stricken.

Lastly, Plaintiff, General Woods & Veneers, LTD, is entitled to the
award of post-judgment interest from April 21, 2004 at the rate of 6% per

annum.




Based upon the foregoing, the Court enters the following:

ORDER

AND NOW, this 6™ day of February, 2007, it is the ORDER of this Court that
Defendant’s Motion to Open Judgment is GRANTED in part and DENIED in part. The
Prothonotary of Clearfield County is hereby ORDERED to enter judgment in the amount
of Fifty Five Thousand Six Hundred Sixty Eight Dollars and Forty Cents ($55,668.40)
plus pre-judgment interest in the amount of Eight Thousand Seven Hundred Sixty Six
Dollars and Forty Cents ($8,766.40) and post-judgment interest at the rate of 6% per
annum from April 21, 2004 and strike attorney fees from said judgment.

BY THE COURT,

ol

PAUL E. CHERRY,
JUDGE




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

R

CIVIL DIVISION - LAW

GENERAL WOODS & VENEERS, LTD,

Plaintiff
VS.

SHELLY REED T/D/B/A WALLACETON
HARDWOODS,

Defendant

KR K K X K K K K K K N X K K K X H X X K X X %K X ¥

No. 02-912

TYPE OF CASE:

Civil Action - law

TYPE OF PLEADING:
Satisfaction of Judgment

FILED ON BEHALF OF:
Plaintiffs

COUNSEL OF RECORD FOR
THIS PARTY:
Michael D. Reed, Esquire
METTE EVANS & WOODSIDE
PO Box 5950
Harrisburg PA 17110

FILEDE
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William A. Shaw
Prothonotary/Clerk of Courfs
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY
CIVIL DIVISION - LAW

GENERAL WOODS & VENEERS, LTD. *
* NO. 02-912-CD
Plaintiff *
%
Vs. *
*
SHELLY REED, ET AL *
*
Defendant *
*
SATISFACTION OF JUDGMENT

TO THE PROTHONOTARY:

AND NOW, this é gl-day of W‘—b/ , 200;,/ Plaintiff hereby acknowledges

payment in the amount of TWENTY FIVE THOUSAND AND NO/100 ($25,000.00) for satisfaction

in full of debt, interest and costs on the within stated Judgment, and authorize and direct the

Prothonotary to mark the same satisfied on the record upon payment of his fee.

NIHE L

C ynseffe-Plaindff

DATED: ,)/:20/07
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IN THE COURT OF COMMON PLEAS OF )P
CLEARFIELD COUNTY, PENNSYLVANIA RSN

CIVIL DIVISION e

CERTIFICATE OF SATISFACTION OF JUDGMENT

No.: 2002-00912-CD
General Woods & Veneers, LTD.

Debt: $55,668.40 plus pre-judgment interest in
the amount of $8,766.40 and post-judgment
interest at the rate of 6% per annum from April
21,2004
Vs.

Atty's Comm.:

Shelly K. Reed t/d/b/a

Wallaceton Hardwoods

Interest From:

Cost: $7.00

NOW, Thursday, April 10, 2008, directions for satisfaction having been received, and all
costs having been paid, SATISFACTION was entered of record.

Certified from the record this 10th day of April, A.D. 2008.

Z),:/ d;%

Prothonotary @'
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IN THE COURT OF COMMON RLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

GENERAL WOODS & VENEERS, LTD., :
Plaintiff/Respondent, :

vSs. : No. 02-912-CD
SHELLY K. REED, t/d/b/a

WALLACETON HARDWOODS,
Defendant/Petitioner

DEFENDANT/PETITIONER’S BRIEF CONCERNING
PETITION TO OPEN JUDGMENT
Wallaceton Hardwoods, through their attorney, Joseph

Colavecchi, Esquire, files their brief to the Petition to Open

Judgment and respectfully sets forth the following:

SUMMARY QOF FACTS AND ISSUES

General Woods & Veneers, Ltd. filed a Complaint against Shelly
K. Reea, t/d/b/a Wallaceton Hardwoods; after the pleadings were
filed and depositions taken of both Plaintiff and Defendant,
Plaintiff moved for summary judgment which was granted by the Court
by Order dated April 21, 2004. There was no discussion by the Court
in it’'s Order concerning attorney’'s fees, post-judgment interest and
pre—judgment interest. The principal amount demanded in the
Complaint was $55,668.40.

Plaintiff then filed a Praecipe with the Office of the
Clearfield County Prothonotary for judgment against Defendant based
on the Court Order, asking for attorney’s fees, post-judgment

interest and pre-judgment interest. The Prothonotary entered
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judgment based on the Praecipe filed by Plaintiff.

Defendant then filed a Petition to Open the Judgment.

ISSUES

1. Did the Order granting summary judgment include attorney’s

fees of $26,713.69?

2. Did the Order for the summary judgment include pre-judgment

interest in the amount of $8,766.407?

3. Did the Order granting summary judgment include post-

judgment interest in the amount of $2,001.51°?

LAW AND ARGUMENT CONCERNING ATTORNEY’S FEES

The American Rule states that a Litigant cannot recover counsel
fees from an adverse party unless there is express statutory
authorization, a clear agreement of the parties or some other
established exception. Levelle vs. Koch, 532 Pa. 631, 617 A.2d 319,
323 (Pa.1992).

In Pennsylvania, the American Rule is embodied in 42 Pa.C.S.
Section 1726(a) (1), which provides that attorney’s fees are not an
item of taxable cost except as permitted by 42 Pa.C.S. Section 2503
relating to right of participants to receive counsel fees.

42 Pa.C.5. Section 1726(a)(l) reads as follows:

“(a) Standards for costs.-The governing authority shall
prescribe by general rule the standards governing the imposition and
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taxation of costs, including the items which constitute taxable
costs, the litigants who shall bear such costs, and the discretion
vested in the courts to modify the amount and responsibility for
costs in specific matters. All system and related personnel shall
be bound by such general rules. In prescribing such general rules,
the governing authority shall be guided by the following
consideration, among others:

(1) Attorney’s fees are not an item of taxable costs except to
the extent authorized by section 2503 (relating to right of
participants to receive counsel fees).”

Following the above, we then go to 42 Pa.C.S.A. Section 2503

which provides as follows:

“Right of participants to receive counsel fees. The following

participants shall be entitled to a reasonable counsel fee as part
of the taxable costs of the matter:

(1) The holder of bonds of a private corporation who
successfully recovers due and unpaid interest, the liability for the
payment of which was denied by the corporation.

(2) A garnishee who enters an appearance in a matter which is
discontinued prior to answer filed.

(3) A garnishee who is found to have in his possession or
control as indebtedness due to or other property of the debtor
except such, if any, as has been admitted by answer filed.

(4) A possessor of property claimed by two or more other
persons, if the possessor interpleads the rival claimants, disclaims

all interest in the property and disposes of the property as the
court may direct.

(5) The prevailing party in an interpleader proceeding in
connection with execution upon a judgment.

(6) Any participant who is awarded counsel fees as a sanction
against another participant for violation of any general rule which
expressly prescribes the award of counsel fees as a sanction for

dilatory, obdurate or vexatious conduct during the pendency of any
matter.

(7) Any participant who is awarded counsel fees as a sanction
against another participant for dilatory, obdurate or vexatious
conduct during the pendency of a matter.




LAW OFFICES OF
COLAVECCHI
& COLAVECCHI
{221 E. MARKET ST.
(ACROSS FROM
COURTHOQUSE)
P. 0. BOX 131
CLEARFIELD, PA

(8) Any participant who is awarded counsel fees out of a fund
within the jurisdiction of the court pursuant to any general rule
relating to an award of counsel fees from a fund within the
jurisdiction of the court.

(9) Any participant who is awarded counsel fees because the
conduct of another party in commencing the matter or otherwise was
arbitrary, vexatious or in bad faith.

(10) Any other participant in such circumstances as may be
specified by statute heretofore or hereafter enacted.”

Presumably, counsel for General Woods & Veneers, Ltd. is
proceeding under 2503 (7) which provides that counsel fees would be
paid to any parzicipant who is awarded counsel fees as a sanction
against another participant for dilatory, obdurate or vexatious
conduct during the pendency of a matter.

Wallaceton Hardwoods is the Defendant in this case and is not
the moving party and only defended itself as a result of the
Complaint filed by Plaintiff.

It is the burden of the Plaintiff in seeking counsel fees under
42 Pa.C.S.A. 2503 to prove the existence of one of the statutory
conditions. IN re Estate of Roos, 305 Pa.Super. 86, 451 A2d 255
{Pa.Super. 1982).

Pennsylvania’s Judicial Code authorizes trial courts to award
counsel fees in an attempt to curb the filing of frivolous and
otherwise improperly brought law suits. In this case, Wallaceton
Hardwoods was defending itself from a claim for noney .

The entire actions of Wallaceton Hardwoods in this case amount

to the following:

(a) They filed responsive pleadings to the Complaint.
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(b) They participated in the depositions taken of Plaintiff and

Defendant.

(c) They answered the Motion for Summary Judgment .

No appeal has been filed from the summary judgment entered by

Judge Cherry.

From all of the above, it is apparent that there is no legal or

practical justification to award attorney’'s fees to Plaintiff.

LAW AND ARGUMENT CONCERNING PRE-JUDGMENT INTEREST

In non-contract cases, pre-verdict interest may be awarded in
order to prever.t unjust enrichment or to avoid injustice. Sack VS.

Feinman (1981) 495 pa 100, 432 A24 971.

The decision whether to avoid pre-judgment interest, and the
amount of such interest, is vested in the discretion of the trial

Ccourt. Park vs. Grater Delaware Vvalley Savings & Loan Association

(1987) 362 Super Ct 54, 523 a24 771.

The faires- way for a court to decide questions pertaining to
interest is acccrding to a plain and simple consideration of justice

and fair dealing. Rizzo vs. Haines (1989) 520 Pa 484, 555 A2d 58; In

re: Estate of Braun (1994) 437 Super ct 372, 650 a24 73.

General Wocds filed a Complaint with the Court of Common Pleas
of Clearfield County, Pennsylvania on or about June 6, 2002.
General Woods averred that Wallaceton, on or about April 12, 2001,

supplied logs totaling 5,434 board feet Lo Spencer Veneer. They

5
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allege that Wallaceton prepared a report indicating that the total
board feet of logs delivered was 14,416 board feet with a total
amount due of $90,862.00 and forwarded invoices for that amount to
Spenéer Veneer.

Plaintiff alleged that General Woods made two (2) wire transfer
payments dated August 3, 2001 and September 4, 2001, which paid in
full invoices which included invoices for the 14,415 board feet of
logs which wallaceton had reported that it had delivered to Spencer
on April 12, 2001.

Plaintiff averred that General Woods & Spencef Veneer (Spencer
Veneer being owned by General Woods) conducted a detailed review of
the invoices forwarded by Wallaceton.and payments made on behalf of
Spencer by General Woods for such invoices.

Plaintiff averred that it was determined by General Woods that
Spencer had received only 5,434 board feet of logs on April 12, 2001
as opposed to 14,416 board feet for which Wallaceton invoiced.
Spencer had been paid by General Woods on behalf of Spencer.
Plaintiff alleged this constituted an overpayment in the amount of
$55,668.40.

Plaintiff aleged that by correspondence beginning on February
7, 2002 and concluding on April 10, 2002, General Woods made
Wallaceton aware of the overpayment and reguested an immediate
refund of the alleged overpayment.

In the Complaint, General Woods demanded Judgment in the amount

of $55,668.40 together with interest, the cost of the action and
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reasonable attorney’s fees.

After filing the Complaint on June 6, 2002, an Answer was filed
to said Complaint on July 1, 2002 by Defendant.

Depositions of Plaintiff and Defendant were taken on June 24,
2003.

Plaintiff then moved for summary judgment on February 19, 2004.

There is nothing in the dockets to show any delay having been
caused by Wallaceton. A copy of the docket records is attached to
this brief and marked Exhibit “a”.

The Court granted summary judgment by Order dated April 21,
2004.

No appeal was filed to the Order of the Court on the Motion for
Summary Judgment.

Plaintiff filed a Praecipe for Judgment on October 26, 2004 for
the amount of $93,250.00.

A Petition to open the judgment was filed promptly on October

29, 2004 by Defendant.

The answer of Defendant denied that there was an overpayment
and that any monies were owed from Defendant to Plaintiff.
Defendant further averred that Plaintiff received 14,416 board feet

from Wallaceton.

The form of action would appear to be a tort for a wrongful

withholding of funds by Wallaceton Hardwoods.
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There was correspondence between Wallaceton and General Woods
and Wallaceton concluded that the alleged overpayment was applied to
the logs that were picked up by representatives of General Woods.

The legal action amounted to a dispute over the funds claimed
by Plaintiff to be owed to them and which Defendant alleged had been
applied to the additional logs received by General Woods from
Defendant.

It 1s important to note that if Plaintiff felt that there was
money owed to them, they could have taken legal steps anytime to try
to collect the funds which they allege was erroneously paid to
Wallaceton.

General Woods did indeed file a Complaint on June 6, 2002.

This was after they had allegedly made two (2) payments on August 3,

2001 and September 4, 2001.

General Woods said they conducted a review of the invoices and
the payments made on behalf of Spencer by General Woods. General
Woods alleges they started correspondence on February 7, 2002 and
concluded on April 10, 2002, at which time, General Woods alleges
they made Wallaceton aware of the overpayment.

After filing the Complaint, General Woods did nct promptly move
the case forward and did not even take depositions until June, 2003.

In no way did Defendant procrastinate or cause delay in their
defense of this case.

General Woods should not be able to profit by their delay in

bringing the action and prosecuting the case to the Motion for
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Summary Judgment and the ultimate ruling of the Court in their
favor.

Interest should not be charged on thé $55,668.40 until the
Order issued by the Court on April 21, 2004.

Commencing April 21, 2004, interest could be charged by General
Woods at the rate of 6% per annum which would amount to $278.34 per
month.

This would make the total interest payable for the period from
April 21, 2004 to October 26, 2004, when the Praecipe for Judgment
was filed, which would be approximately 6 months interest, for a
total of $1,670.04. There would be an adjustment for some
additional days.

Using the standard as set out above, the amount of the judgment
to be entered in favor‘of General Woods against Wallaceton should be
$55,668.40 plus interest of approximately $1,670.04, plus costs.

WHEREFORE, Defendant respectfully asks that the Court direct

that judgment be entered in favor of Plaintiff and against Defendant

as set out above.

Respectfully Submitted,
\o

I \ Wy
JOSEPH »éOLAVECCHI \‘ES\QﬂJIRE
Attorney for Wallaceton Hardwoods




Date: 11/19/2004
Time: 10:17 AM
Page 1‘ of 1e

Clearfield County Court of Common Pleas
ROA Report
Case: 2002-00912-CD
Current Judge: Paul E. Cherry

General Woods && Veneers, LTD. vs. Shelly K. Reed, Wallaceton Hardwoods

Date

Civil Other

User: BHUDSON

Judge

06/06/2002

07/01/2002
08/12/2002
02/19/2004

02/24/2004

02/27/2004

03/05/2004

03/10/2004
03/11/2004
04/21/2004

10/26/2004

10/29/2004

11/02/2004

11/10/2004

Filing: Civil Complaint Paid by: Mette, Evans & Woadside (M. Reed, Esq.
Receipt number: 1843640 Dated: 06/06/2002 Amount: $80.00 (Check)
One CC Sheriff

ANSWER. filed by s/Joseph Colavecchi, Esq.
Reed 3 cc Atty Colavecchi

Sheriff Return, Papers served on Defendant(s). So Answers, Chester A.
Hawkins, Sheriff by s/Marilyn Hamm

General Woods & Veneeres, Ltd's Motion For Summary Judgment.
Michael D. Reed, Esquire Certificate of Service 1 cc Atty Reed

ORDER, NOW, this 24th day of February, 2004, re: Rule is issued upon
Defendant to Appear and Show Cause why Moation should not be granted.
Argument is scheduled the 11th day of March, 2004, at 11:00 a.m., in
Courtroom No. 2. by the Court, S/PEC, J. 2 cc & memo of service to
Atty Reed

Affidavit of Service, Rule to Show Cause dated February 24, 2004 upon
Joseph Colavecchi, Esquire filed by, s/Michael D. Reed, Esquire no
cc

Answer Opposing Motion For Summary Judgment. filed by, s/Joseph
Colavecchi, Esquire Certificate of Service 3 cc to Atty

Transcript, Deposition of Merwin R. Graham, June 24,2003
Transcript, Deposition of Merwin R. Graham, June 24,2003
Transcript, Deposition of Craig Keeler, June 24, 2003 no cc

ORDER, AND NOW, this 21st day of April, 2004, re: Plainrtiff's Motion for
Summary Judgment is GRANTED. by the Court, s/PEC, J. 1 cc Attuy
Reed, J. Colavecchi

Filing: Judgment Paid bv: Reed, Michael D. (attorney for General Woods
& Veneers, LTD.) Receipt number: 1889087 Dated: 10/26/2004 Amount:
$20.00 (Check) Notice to Def. Stmt. to PIff. Judgment entered against Def.
in the amount $93,250.00.

Petition to Open Judgment, filed by s/Joseph Colavecchi, Esq. Three CC
Attorney Colavecchi

Rule, AND NOW, this 2nd day of Nov. 2004, a Rule is hereby issued and
directed to General Woods & Veneers, Ltd., to show cause why said
Judgment should no be opend and why a trial or hearing should not be
scheduled. This Rule is returnable before this Court on the 29th day of
Nov. 2004, at 9:30 a.m. All proceedings to stay in the meantime. BY THE
COURT: Paul E. Cherry, Judge. 3CC Atty J. Colavecchi

Affidavit of Service filed, by Atty. Colavecchi

Verification s/Shelly K.

Served copy of of the Petition o Open Judgment and Rule upon Michael D.

Reed

No Judge

No Judge
No Judge
No Judge

Paul E. Cherry

Paul E. Cherry

Paul E. Cherry

Paul E. Cherry
Paul E. Cherry
Paul E. Cherry
Paul E. Cherry

Paul E. Cherry

Paul E. Cherry

Paul E. Cherry

Paul E. Cherry



IN THE COURT OF COMMON PLEAS
CLEARFIELD COUNTY, PENNSYLVANIA

-

GENERAL WOODS & VENEERS, LTD., :

Plaintiff, ' | |

v. No. 02-912-CD % g !

[ = x .'

SHELLY K. REED, t/d/b/a £ = 24
WALLACETON HARDWOODS, CIVILACTION-LAW iy ¥ =E
w g -

Defendant. o g 1.‘,5

GENERAL WOODS & VENEERS, LTD.’S BRIEF IN
SUPPORT OF ITS MOTION FOR SUMMARY JUDGMENT

AND NOW COMES, Plaintiff General Woods & Veneers, Ltd. (hereinafter “General

Woods™), by and through its attorneys, Mette, Evans & Woodside, and hereby files this Brief in

support of its Motion for Summary Judgment.

L STATEMENT OF THE CASE
A. Procedural Background
Plaintiff General Woods commenced this action by filing a Complaint against

Defendant Shelly K. Reed t/d/b/a Wallaceton Hardwoods (hereinafter “Wallaceton”) on June 5, 2002.
The Complaint contained two counts: Breach of Contract and Negligent Misrepresentation. On July
1, 2002, Defendant Wallaceton filed its Answer to General Woods® Complaint. Thereafter discovery
ensued between the parties. Discovery has now been completed. On February 19, 2004, General
Woods moved for Summary Judgment on both Counts I and II of Plaintiff General Woods’
Complaint as Defendant Wallaceton failed to provide any evidence, and discovery failed to adduce

any evidence that raises a genuine issue of material fact with respect to the allegations contained in

Plaintiff’s Complaint. This Brief is submitted in support of that Motion.




B. Factual Background

This case centers on a commercial transaction between Wallaceton and Spencer Veneer, LLC
(hereinafter “Spencer”) a subsidiary of General Woods and Veneers, LTD (hereinafter “General
Woods”) for the purchase and delivery of cherry logs. General Woods seeks summary judgment as
the undisputed evidence shows that Wallaceton failed to tender delivery of two out of three loads of
the cherry logs that were the subject of the contract at issue.

The evidence of record and Defendant Wallaceton’s own admissions clearly demonstrate that
Wallaceton failed to tender delivery of two of the three loads. Pursuant to the Uniform Commercial
Code, without tender of delivery, General Woods is not obligated to pay for same. The Uniform
Commercial Code provides several remedies to General Woods for Wallaceton’s breach of the
contract, including, inter alia, the right to sue for the damages General Woods incurred due to
Wallaceton’s failure to tender the goods and to recovery of any payments that have been made.
General Woods is entitled to summary judgment as Wallaceton cannot prove that it tendered delivery
of the two loads at issue.

A more detailed summary of the factual background of this matter is contained in Plaintiff
General Woods’ Motion for Summary Judgment. To avoid repetition and in an attempt to keep this
Brief from becoming overly lengthy, Plaintiff General Woods incorporates by reference, the factual
background set forth in Plaintiff’s Motion for Summary Judgment as though same were fully set forth
herein.

IL QUESTIONS PRESENTED

L SHOULD GENERAL WOODS’ MOTION FOR SUMMARY JUDGMENT BE
GRANTED WHEN THE EVIDENCE OF RECORD AND DEFENDANT’S OWN
ADMISSIONS ESTABLISH THAT DEFENDANT FAILED TO TENDER DELIVERY
OF THE TWO LOADS OF LOGS AT ISSUE?

Suggested Answer:  Yes



II.

IIL.

III.

SHOULD GENERAL WOOD’S MOTION FOR SUMMARY JUDGMENT BE
GRANTED WHEN THE EVIDENCE OF RECORD AND DEFENDANT’S OWN
ADMISSIONS ESTABLISH:

(1) THAT DEFENDANT WAS NEGLIGENT IN ITS HANDLING OF THE
SHIPMENT OF TWO LOADS OF LOGS, AND

(2) THAT DEFENDANT SIMPLY ASSUMED THAT SPENCER RECEIVED THE
SHIPMENTS DESPITE DEFENDANT’S ADMISSIONS THAT THERE WERE
SUSPICIOUS CIRCUMSTANCES THAT AMOUNTED TO THEFT OF THE
SHIPMENTS, AND

(3) THAT BASED ON AN UNREASONABLE ASSUMPTION THAT THE LOGS
WERE DELIVERED TO SPENCER DESPITE THE THEFT, DEFENDANT
CHARGED SPENCER’S ACCOUNT FOR THE PURCHASE AND DELIVERY
OF SAME, AND

(4) THAT DEFENDANT REFUSED TO RETURN AN OVERPAYMENT MADE
TO DEFENDANT BY GENERAL WOODS DESPITE THE FACT THAT THE
UNCONTROVERTED EVIDENCE OF RECORD DEMONSTRATES THAT
SPENCER NEVER RECEIVED THE TWO LOADS THAT WERE
APPARENTLY STOLEN BY A THIRD PARTY?

Suggested Answer:  Yes.

SHOULD GENERAL WOOD’S MOTION FOR SUMMARY JUDGMENT BE
GRANTED WHEN THE EVIDENCE OF RECORD DEMONSTRATES THAT THE
DEFENDANT’S ASSERTIONS AND UNSUBSTANTIATED ASSUMPTIONS ARE
CONTRARY TO THE COURSE OF DEALINGS BETWEEN THE PARTIES AND TO
THE USAGE OF TRADE IN THE INDUSTRY?

Suggested Answer:  Yes.
ARGUMENT

Standard of Review

In accordance with Pennsylvania Rule of Civil Procedure 1035.2, a party may move for

summary judgment in whole or in part under two circumstances: (1) "whenever there is no genuine

issue of any material fact as to a necessary element of the cause of action or defense which could be

established by additional discovery or expert report,” or (2) "if, after the completion of discovery

relevant to the Motion, including the production of the expert reports, an adverse party who will bear



the burden of proof at trial has failed to produce evidence of fact essential to the cause of action or
defense which, in a jury trial, would require the issues to be submitted to a jury." Pa. R.C.P. No.
1035.2. Under Pennsylvania Rule of Civil Procedure 1035.2, "a tribunal may grant a Motion for
summary judgment only when the pleadings, depositions, answers to interrogatories, and admissions
of record, if any, show that there is no genuine issue of material fact in dispute and the moving party

is, therefore, entitled to judgment as a matter of law." County of Adams v. Pennsylvania Department

of Environmental Protection, 687 A.2d 1222, 1225 n.4 (Pa. Commw. 1997).

B. Analysis

1. The Evidence of Record and Defendant Wallaceton’s Admissions Demonstrate
that Wallaceton Failed to Tender Delivery of the Two Missing Loads of Logs at Issue in
Accordance with the Uniform Commercial Code and Thus Pursuant to the UCC Plaintiff
General Woods is Not Obligated to Make Payment for Same and may Recover Any Amounts
that Have Been Paid Thereon.

a. Defendant Wallaceton failed to tender delivery of the two missing loads of logs to
Spencer pursuant to 13 Pa.C.S.A. §2503 and §2504 and therefore General Woods is not obligated to
pay for same pursuant to 13 Pa.C.S.A. §2507.

As this matter involves a commercial contract between two merchants for the sale of goods it
falls squarely within, and is governed by, the Uniform Commercial Code (hereinafter “UCC”). One
of the most basic tenets of the UCC is that tender of delivery of the goods at issue is a condition to

the duty of the buyer to pay for them. Section 2507(a), in pertinent part, addresses this issue:

§ 2507. Effect of tender by seller; delivery on condition

(a) Effect of tender by seller. - Tender of delivery is a condition to the duty of the
buyer to accept the goods, and unless otherwise agreed, to his duty to pay for
them. Tender entitles the seller to acceptance of the goods and to payment
according to the contract. (Emphasis added)




In accordance with Section 2507, General Woods is not obligated to pay for the two missing

§ 2503.

(@

(b)

©

(d)
©

loads of logs unless Wallaceton tenders delivery of same. The UCC defines “tender of delivery” in

Section 2503 as follows: (in pertinent part)

Manner of tender of delivery by seller

General rule. - Tender of delivery requires that the seller put and hold
conforming goods at the disposition of the buyer and give the buyer any
notification reasonably necessary to enable him to take delivery. The manner,
time and place for tender are determined by the agreement and this division,
and in particular:

(1)  tender must be at a reasonable hour, and if it is of goods they must be
kept available for the period reasonably necessary to enable the buyer
to take possession; but

(2)  unless otherwise agreed the buyer must furnish facilities reasonably
suited to the receipt of the goods.

Delivery at particular destination not required. - Where the case is within
section 2504 (relating to shipment by seller) tender requires that the seller
comply with its provisions.

Delivery at particular destination required. - Where the seller is required to
deliver at a particular destination tender requires that he comply with
subsection (a) and also in any appropriate case tender documents as described
in subsections (d) and (e). '

Form and manner of delivering documents. - Where the contract requires
the seller to deliver documents:

¢)) he must tender all such documents in correct form, except as provided
in this division with respect to bills of lading in a set (section 2323(b));
and

(2)  tender through customary banking channels is sufficient and dishonor -
of a draft accompanying the documents constitutes non-acceptance or
rejection.




The contract between Spencer and Wallaceton required that Wallaceton deliver the goods to
Spencer’s facility in West Virginia. The contract also required that bills of lading and other delivery
documents accompany any shipments and that same be presented to Spencer at the time delivery was
made to its facility in West Virginia. Section 2503, Subsections (a), (c), and (e) apply to the contract
at 1ssue between Wallaceton and Spencer. Pursuant to subsection (a), Wallaceton was required to
notify Spencer that it was tendering delivery of the two loads of cherry logs at issue and was required
to tender that delivery at a reasonable hour. Pursuant to subsection (c), Wallaceton was required to
deliver the goods to the particular destination agreed upon by the parties, in this case Spencer’s
facility in West Virginia, and to comply with subsections (d) and (e) where applicable. As the
contract and course of dealings between the parties required that Wallaceton also deliver bills of
lading and other delivery documents to Spencer at the time delivery was made, Wallaceton was
obligated to comply with subsection (e) and had to tender all such documents in correct form at the
time and place delivery was made. Wallaceton failed to comply with these requirements.

The uncontroverted evidence of record, and defendant’s own admissions, show that
Defendant Wallaceton failed to tender delivery of the two missing loads of logs as required by
Section 2503. Regarding Wallaceton’s alleged delivery of the logs at issue, Merwin Graham, the
Manager of Wallaceton, testified as follows: Sometime between April 16,2001 and August 1, 2001,
two men driving trucks arrived at Wallaceton’s log yard after 5 p.m. when the facility was closed.
Graham deposition at page 13; the deposition transcript of Mr. Graham is attached hereto as Exhibit
A. All of Wallaceton’s employees had left work, with the exception of Merwin Graham, the manager
of Wallaceton. Graham deposition at page 13. The men alleged they were there to pick up the
remaining two loads of cherry logs tagged by Spencer. Graham deposition at page 13. Mr. Graham

does not now the date this incident occurred. Graham deposition at page 31. Mr. Graham did not



recognize the drivers. Graham deposition at page 18. The two drivers were not employed by Mr.
Graham’s son’s trucking company that was the usual hauler for Spencer logs. Mr. Graham did not
ask the men’s names. Graham deposition at page 18. Mr. Graham did not check their identification
or anything to determine whether the men were in fact affiliated with Spencer. Graham deposition at
page 18. Nevertheless, Mr. Graham loaded both trucks himself with the remaining logs tagged for
Spencer and released them to the men. Graham deposition at page 15. After loading the trucks, Mr.
Graham described that he went to the garage to put the loader away. Graham deposition at page 15.
He then went to Wallaceton’s office and waited for the drivers to come in. Graham deposition at
page 15. Mr. Graham alleges he waited for the drivers inside for a few minutes when he heard the
trucks begin to drive away and leave the facility. Graham deposition at page 15. Mr., Graham alleges
he ran outside but the men were already on the highway. Graham deposition at page 15. No
paperwork (i.e. bills of lading, delivery slips or otherwise) was ever generated by Mr. Graham
evidencing that the logs were delivered to these two men. Mr. Graham failed to ensure that the
men/drivers signed for the loads. Graham deposition at page 15-16. These shipments are referred to
herein as “the missing shipments”. Mr. Graham did not call the police to report that the men took off
with the loads. Deposition at page 19. Mr. Graham did not call Spencer to report the incident.
Graham deposition at page 19. Mr. Graham took no action other than to tell Wallaceton’s secretary
Gail the next day what had happened. Graham deposition at page 19. Mr. Graham neither directed
Gail to call Spencer nor did he ever ask her whether she contacted Spencer regarding the incident.
Graham deposition at page 19. Despite the highly unusual incident that occurred involving the
missing shipments of the logs, and despite the fact that Wallaceton never contacted Spencer to report

the incident or confirm that the logs were received by Spencer, Wallaceton assumed the logs were



delivered to Spencer and assessed the costs for the logs and the estimated freight for same to
Spencer’s account. Graham deposition at pages 19-20.

Mr. Craig Keeler, General Manager of Spencer, testified that neither Spencer nor General
Woods have ever received the two missing shipments allegedly picked up by these unknown men.
Keeler deposition at pages 57-62; Mr. Keeler’s deposition transcript is attached hereto as Exhibit B.
Mr. Keeler further testified that General Woods and Spencer have thoroughly investigated the matter
and determined that Spencer only ever received the first shipment of 50 logs from Wallaceton
totaling 5,434 Board Feet, and for which General Woods made payment in full — and not the
remaining two loads of approximately 94 logs that are missing and at issue in this lawsuit. Keeler
deposition at page 57.

At no time has Defendant Wallaceton ever produced evidence which identifies the names of
the drivers, the company for which the drivers were employed, the date that the alleged
incident/shipments occurred, or the final destination of the two missing shipments. Wallaceton is
wholly unable to determine the whereabouts of the two shipments that were negligently handled by it
and to date does not know who received the shipments. Graham Deposition at pages 32-33In
addition, at no time has Defendant Wallaceton ever been able to produce any evidence —documentary
or otherwise - that demonstrates the shipments were either picked up by General Woods’ or
Spencer’s employees or that the logs were delivered to General Woods or Spencer. Despite its
complete inability to account for the loads, Wallaceton has chosen to assume that the loads were
received by Spencer and alleges it is entitled to payment for same.

Section 2503 of the UCC required Wallaceton to notify Spencer of its tender of delivery, to
tender delivery at a reasonable hour, to deliver the goods to Spencer’s facility in West Virginia and to

deliver bills of lading and other delivery documents in their correct form at the time and place of




delivery. As evidenced by the testimony of its own employee, Mr. Graham, Wallaceton failed to
follow any of the requirements of Section 2503. As tender of delivery is a condition to General
Woods’ obligation to pay, and the evidence clearly shows that Wallaceton failed to tender delivery as
required, General Woods is not obligated to pay for the two missing loads.

Even if this court should determine that the contract between Spencer and Wallaceton did not
require delivery of the logs to a particular destination, Wallaceton would still have to follow Sections

2503 (set forth above) and 2504 of the UCC. Section 2504 states:

§ 2504. Shipment by seller
Where the seller is required or authorized to send the goods to the buyer and the
contract does not required him to deliver them at a particular destination then unless
otherwise agreed he must:

(1)  put the goods in the possession of such a carrier and make such a
contract for their transportation as may be reasonable having regard to
the nature of the goods and other circumstances of the case;

)] obtain and promptly deliver or tender in due form any document
necessary to enable the buyer to obtain possession of the goods or
otherwise required by the agreement or by usage of trade; and

3) promptly notify the buyer of the shipment.

Failure to notify the buyer under paragraph (3) or to make a proper contract under
paragraph (1) is a ground for rejection only if material delay or loss ensues.

Assuming arguendo that this Court finds that the contract between Wallaceton and Spencer
did not require the delivery of the goods to Spencer’s facility in West Virginia, Wallaceton would
still have to comply with the provisions of Section 2503, which it failed to do as discussed at length
above, but would also have to comply with Section 2504 which states that Wallaceton was required
to put the logs in the possession of a carrier and make a contract for their transportation as may be

reasonable, obtain and promptly deliver in due form any document necessary to enable Spencer to




obtain possession, and promptly notify Spencer of the shipment. Again, even in this circumstance,
Wallaceton failed to comply with the requirements of the UCC.

Mr. Graham’s actions in loading two trucks with logs tagged for Spencer under the unusual
and highly suspicious circumstances as described by Mr. Graham wherein he acknO\;vledged that it
was after hours, he did not recognize the men, did not ask for identification, did not verify in any way
their affiliation, yet loaded them anyway and then allowed them to drive off without any evidence of
receipt of the loads or any indication of where they were taking the logs is not a reasonable contract
for their transportation. Mr. Graham further admitted he did not draft or obtain any documents from
the drivers to evidence receipt or deliver and did not notify Spencer of the incident to report the logs
had been shipped.

Regardless of whether this Court finds that the contract between Wallaceton and Spencer
required delivery of the logs to Spencer’s facility in West Virginia, Wallaceton clearly failed to
comply with the requirements of the UCC governing this transaction and as such has failed to tender
delivery of the two missing loads to Spencer. Without tender of delivery, Spencer, by and through its
parent company General Woods, is not required to pay for the loads.

b. The UCC §2711 sets forth the remedies available to Spencer for Wallaceton’s failure
to tender delivery.

Section 2711 of the UCC sets forth, in pertinent part, the remedies available to Spencer:

§ 2711. Remedies of buyer in general; security interest of buyer in rejected
goods

(a) Cancellation and additional remedies. - Where the seller fails to
make delivery or repudiates or the buyer rightfully rejects or justifiably
revokes acceptance then with respect to any goods involved, and with
respect to the whole if the breach goes to the whole contract (section
2612 (relating to “installment contract”; breach)), the buyer may cancel
and whether or not he has done so may in addition to recovering so
much of the price as has been paid:




¢)) “cover” and have damages under section 2712 (relating
to “cover”; procurement by buyer of substitute goods) as
to all the goods affected whether or not they have been
identified to the contract; or

(2)  recover damages for nondelivery as provided in this
division (section 2713 (relating to damages of buyer for
nondelivery or repudiation)). . . .

Subsection (a) states that where a seller fails to make delivery, a buyer, among other things,
may cancel the contract and recover so much of the price as it has paid. In this case Wallaceton
retained an overpayment made by General Woods on a separate unrelated invoice andiapplied itto
the payment Wallaceton alleges was owed by General Woods for the two missing shipments. Mr.
Keeler, the General Manager of Spencer, described the circumstances of the overpayment as follows:
four months after Tom Alexander tagged the logs that have been discussed in detail above, and part
of which were the subject of the two missing shipments, on or about August 1, 2001, Tim Carver, a
buyer employed by Spencer, arrived at Wallaceton’s log yard to inspect and tag a new parcel of logs.
Keeler deposition at page 60. This new parcel was identified by reference number 30160. A Copy of
the tally generated is attached hereto as Exhibit C. This transaction has no relation to the April 12,
2001 transaction involving the logs tagged by Tom Alexander. Keeler deposition at page 60. The
total for the new parcel tagged by Tim Carver was $54, 057.40. Keeler deposition at page 61.
Estimated freight charges were added to the tally in the amount of $1,400 for a total amount of
$55,457.40. Keeler deposition at page 61. At the bottom of the referenced tally (also referred to as a
“draft”), Tim Carver wrote “please wire transfer into his bank account ASAP”. Keeler deposition at

page 61. On or about August 3, 2001, General Woods wired payment to Wallaceton in the amount of

$54,268.40 for the purchase of the new parcel of logs with reference number 30160. General Woods



also wired freight costs for delivery of the referenced logs in the amount of $1,400.00, for a total
payment of $55,668.40. Keeler deposition at page 61.

On or about September 4, 2001, General Woods mistakenly wired a second/double payment
fbr this parcel in the amount of $54,268.40 to Wallaceton with a combination of other payments
being made - $5,719.30 for invoice number 7447, $5,890.90 for invoice number 6443, Keeler
deposition at page 62. Upon receipt of this double payment for the parcel of logs with reference
number 30160 and despite the fact that this parcel was in no way related to the parcel involving Tom
Alexander, Wallaceton applied the overpayment to the two missing shipments that had been assessed
to Spencer’s account. Graham deposition at page 29. General Woods immediately notified
Wallaceton of the overpayment once it was discovered by General Woods and demanded that same
be returned to General Woods. Wallaceton refused, and continues to refuse in bad faith, to refund the
overpayment made by General Woods, in the amount of $54,268.40, as Wallaceton claims the
missing shipments were delivered to Spencer despite its complete failure to comply with the
requirement of the UCC for tendering delivery of the logs and despite having no evidence that the
loads were ever received by Spencer or General Woods.

As Wallaceton failed to tender delivery in accordance with Section 2503, pursuant to Sections
2507 and 2711 General Woods is not required to pay for the missing shipments and is entitled to the
return of the overpayment made in the amount $54,268.40.

2. The Uncontradicted Evidence of Record Demonstrates that Neither General

Woods nor Spencer Received the Two Missing Shipments of Logs that were Negligently

Handled by Defendant and are thus not Responsible for the Payment for Same.

a. The evidence of record demonstrates that Defendant was negligent in its handling
of the shipment of the remaining two loads of logs that were originally tagged by
Spencer.




In or around April 2001, Wallaceton and Spencer entered into a transaction for the tagging,
purchase, and delivery of logs. This transaction was typical of the transactions that Wallaceton and
Spencer had entered ihto in the past which is described more particularly herein. Pursuant to the
April 2001 transaction, Wallaceton agreed to provide cherry logs to Spencer at a price of $6.50 per
board foot for the logs supplied, less deductions for defects. On or about April 12, 2001, Tom
Alexander, a buyer employed by Spencer, arrived at Wallaceton’s log yard to inspect and tag cherry
logs. Keeler deposition at page 43. Mr. Alexander inspected the cherry logs at Wallaceton’s yard
and tagged approximately 144 logs to be purchased by Spencer. Mr. Alexander entered these tag
numbers into a handheld computer as described in paragraph 9 above. A purchase price for the logs
tagged by Mr. Alexander was agreed upon between Spencer and Wallaceton and a final tally report
was generated identifying these logs and the parcel price. The referenced tally report is attached
hereto, and incorporated herein by reference, as Exhibit D.

The logs tagged and identified in the referenced tally report were to be shipped to Spencer in

three separate shipments. Keeler deposition at page 44 (emphasis added). On or about April 16,

2001, Mr. Graham’s son’s trucking company delivered one shipment of 50 of the tagged cherry logs
totaling 5,434 board feet to Spencer at its facility in West Virginia. The price for this shipment was
$34,637.50. Keeler deposition at page 57. A receiver tally was generated by Spencer upon receipt of
this shipment. Keeler deposition at page 57. The referenced receiver tally is attached hereto, and
incorporated herein by reference, as Exhibit E. Spencer/General Woods forwarded payment for this
shipment in the amount of $34,637.50. Keeler deposition at page 42.

Neither Spencer nor General Woods ever received the remaining two shipments of the cherry

logs that were tagged by Tom Alexander on April 12, 2001. Keeler deposition at page 44. Following



the shipment of 50 logs to Spencer, approximately 94 of the original approximate 144 logs remained
at Wallaceton.

Sometime between April 16, 2001 and August 1, 2001, two men driving trucks arrived at
Wallaceton’s log yard after 5 p.m. when the facility was closed. All of Wallaceton’s employees had
left work, with the exception of Merwin Graham, the manager of Wallaceton. The men alleged they
were there to pick up the remaining two loads of cherry logs tagged by Spencer. Graham deposition
at page 13. Mr. Graham does not know the date this incident occurred. Graham deposition at page
31. Mr. Graham did not recognize the drivers. Graham deposition at page 18. The two drivers were
not employed by Mr. Graham’s son’s trucking company that was the usual hauler for Spencer logs.
Mr. Graham did not ask the men’s names. Graham deposition at page 18. Mr. Graham did not check
their identification or anything to determine whether the men were in fact affiliated with Spencer.
Graham deposition at page 18. Nevertheless, Mr. Graham loaded both trucks himself with the
remaining logs tagged for Spencer and released them to the men. Graham deposition at page 15.

After loading the trucks, Mr. Graham went to the garage to put the loader away. Graham
deposition at page 15. He then went to Wallaceton’s office and waited for the drivers to come in.
Graham deposition at page 15. Mr. Graham alleges he waited for the drivers inside for a few minutes
when he heard the trucks begin to drive away and leave the facility. Graham deposition at page 15.
Mr. Graham alleges he ran outside but the men were already on the highway. Graham deposition at
page 15. No paperwork (i.e. bills of lading, delivery slips or otherwise) was ever generated by Mr.
Graham evidencing that the logs were delivered to these two men. Mr. Graham failed to ensure that
the men/drivers signed for the loads. Graham deposition at page 15-16. Hereinafter these shipments
will be referred to as “the missing shipments”. Mr. Graham did not call the police to report that the

men took off with the loads. Deposition at page 19. Mr. Graham did not call Spencer to report the



incident. Graham deposition at page 19. Mr. Graham took no action other than to tell Wallaceton’s
secretary Gail the next day what had happened. Graham deposition at page 19. Mr. Graham neither
directed Gail to call Spencer nor did he ever ask her whether she contacted Spencer regarding the
incident. Graham deposition at page 19. Despite the highly unusual incident that occurred involving
the missing shipments of the logs, and despite 'the fact that Wallaceton never contacted Spencer to
report the incident or confirm that the logs were received by Spencer, Wallaceton assumed the logs
were delivered to Spencer and assessed the costs for the logs and the estimated freight for same to
Spencer’s account.

The above admissions by Wallaceton’s employee, Merwin Graham, the manager of
Wallaceton clearly demonstrate Wallaceton’s negligence with regard to the two remaining shipments
of the logs tagged by Spencer for several reasons. First, Mr. Graham previously testified that
Wallaceton always prepares paperwork evidencing the shipment of a load of logs and requires the
signature of the truck drivers picking up the loads to evidence that the drivers received the logs. Mr.
Graham, described the routine paperwork process as follows:

Q. In your experience as manager for Wallaceton Hardwoods when a shipment
leave your yard is there documentation routinely prepared to document the fact
that that shipment left the yard?

A. For every truck.

Q. Can you explain for me what those documents are?

A. We divide them. We load the trucks. The truck drivers will generally take the
tag number off of the logs and then they take the tag number ---now, if I have
somebody like Jody, that fellow that I told you, was in charge of doing that, he

will go out and punch them in the handheld as they load them on the truck.




A.

S A <

After they load them on the truck then the truck driver will come to the office
and get his bill of lading or whatever there at the office before he leaves.
What is Jody’s last name?

Jody Maines.

And he works for you?

Uh-huh (yes).

And so part of his job would be to document which logs are being loaded on
which truck?

Yeah, sure. Well, he comes to the office and checks. And, of course, the
secretaries know whose logs is what, you know. The have a tallies.

The secretaries in the office have the tallies listing the logs that are to go on
those trucks?

Right.

And does the truck driver sign for those at some point to indicate that they
received them?

Always, always.

And then that document, a copy of that document stays with you at Wallaceton
Hardwoods so that you have proof that you delivered the logs to the shipper?

Right, sure.

Graham deposition at pages 8-10. Mr. Graham’s own testimony demonstrates that on the day the two

missing shipments were taken he failed to follow the procedure that - in his own words - the company

always uses to evidence that the logs have been picked up by the delivery drivers. Without this



paperwork, Defendant Wallaceton is unable to prove that it tendered delivery of the two loads to.
either General Woods or Spencer.

Second, Mr. Graham testified that since Spencer and Wallaceton began doing business
together, his son’s trucking company had routinely been used for the delivery of logs to Spencer. On
the day the two missing shipments were taken Mr. Graham testified that he did not recognize the
drivers. Graham deposition at page 18. The two drivers were not employed by Mr. Graham’s son’s
trucking company that was the usual hauler for Spencer logs. Mr. Graham did not ask the men’s
names. Graham deposition at page 18. Mr. Graham did not check their identification or anything to
determine whether the men were in fact affiliated with Spencer or his son’s company. Graham
deposition at page 18. Given Mr. Graham’s familiarity with both Spencer and his son’s trucking
company, a reasonable person in Mr. Graham’s shoes would not have acted as carelessly as Mr.
Graham did and would have at the very least, asked for identification and/or paperwork to determine
the identity of these men. Mr. Graham’s inaction again demonstrates Defendant’s negligence with
regard to these shipments and defendant’s inability to prove that it tendered delivery of the loads to
Spencer or General Woods, or that same ever received the logs.

Third, Mr. Graham testified that after loading the trucks, he went to the garage to put the
loader away. Graham deposition at page 15. He then went to Wallaceton’s office and waited for the
drivers to come in. Graham deposition at page 15. Mr. Graham alleges he waited for the drivers
inside for a few minutes when he heard the trucks begin to drive away and leave the facility. Graham
deposition at page 15. Mr. Graham alleges he ran outside but the men were already on the highway.
Graham deposition at page 15. No paperwork (i.e. bills of lading, delivery slips or otherwise) was
ever generated by Mr. Graham evidencing that the logs were delivered to these two men. Mr. Graham

failed to ensure that the men/drivers signed for the loads. Graham deposition at page 15-16. Despite




the men’s intentional acts of leaving without accounting for the loads they has allegedly received, Mr.
Graham did not call the police to report that the men took off with the loads. Deposition at page 19.
Mr. Graham did not call Spencer to report the incident. Graham deposition at page 19. Mr. Graham
took no action other than to tell Wallaceton’s secretary Gail the next day what had happened.

Graham deposition at page 19. Mr. Graham neither directed Gail to call Spencer nor did he ever ask
her whether she contacted Spencer regarding the incident. Graham deposition at page 19.

Again Mr. Graham’s and Wallaceton’s secretary Gail’s actions demonstrate the negligence of
Wallaceton in the handling of these two shipments. Given the highly unusual circumstances
surrounding the missing shipments that arguably amount to theft, Mr. Graham and Gail did nothing.
A reasonable person in either Mr. Graham’s shoes or Gail’s shoes would have reported the incident to
the police, or at the very least would have called Spencer to ensure that they had received delivery.
Mr. Graham’s own testimony again demonstrates that Wallaceton is unable to prove that either
General Woods or Spencer ever received the logs at issue. In fact, Mr. Graham admits that he did not
know the drivers, or inquire as to their employment, and therefore, Wallaceton cannot determine who
picked up the loads or what became of them.

b. The evidence of record demonstrates by Defendant’s own admissions that despite

the highly unusual circumstances involving the shipments of the two loads of logs
at issue, and apparent theft of same, the Defendant simply assumed that Spencer

received the logs and charged Spencer’s account for the purchase and delivery of
same.

Despite the highly unusual incident that occurred involving the missing shipments of the logs
as discussed above, and despite the fact that Wallaceton never contacted Spencer to report the
incident or confirm that the logs were received by Spencer, Wallaceton assumed the logs were

delivered to Spencer and assessed the costs for the logs and the estimated freight for same to



Spencer’s account. Graham deposition at pages 19-20 and Defendant’s Answer to Plaintiff’s Motion
for Summary Judgment at paragraph 9.

At no time has Defendant Wallaceton ever produced evidence which identifies the names of
the drivers, the company for which the drivers were employed, the date that the incident occurred, or
the final destination of the two missing shipments. Wallaceton is wholly unable to determine the
whereabouts of the two shipments that were negligently handled by it and to date does not know who
received the shipments. In addition, at no time has Defendant Wallaceton ever been able to produce
any evidence that demonstrates the shipments were either picked up by General Woods or Spencer
employees or that the logs were delivered to General Woods or Spencer. Despite its complete
‘inability to account for the loads, Wallaceton has chosen to assume that the loads were received by
Spencer and have continually to refused to return money owed to General Woods that was mistakenly
paid by General Woods on a separate invoice involving an wholly unrelated matter as Wallaceton
asserts it is entitled to keep the overpayment and apply same to the two missing shipments of logs.

c. The uncontroverted evidence of record demonstrates that neither General Woods
or Spencer ever received the two missing shipments of logs.

Craig Keeler, General Manager of Spencer, testified at his deposition that Neither Spencer nor
General Woods ever received the remaining two shipments of the cherry logs that were tagged by
Tom Alexander on April 12, 2001. Keeler deposition at page 44.

Mr. Keeler described the circumstances of the overpayment made by General Woods that has
been wrongfully retained by Wallaceton, the investigation made by both General Woods and Spencer
regarding Wallaceton’s unsubstantiated assumption and assertion that Spencer received the two
missing shipments of logs, and the amount owed to General Woods from Wallaceton. Mr. Keeler
described the circumstances of the overpayment as follows: four months after Tom Alexander tagged

the logs that have been discussed in detail above, and part of which were the subject of the two




missing shipments, on or about August 1, 2001, Tim Carver, a buyer employed by Spencer, arrived at
Wallaceton’s log yard to inspect and tag a new parcel of logs. Keeler deposition at page 60. This new
parcel was identified by reference number 30160. This transaction has no relation to the April 12,
2001 transaction involving the logs tagged by Tom Alexander. Keeler deposition at page 60. In the
same manner as described previously herein, Tim Carver inspected the new logs, tagged same, and
generated a final tally report for same with the agreed upon price between Wallaceton and Spencer.
Keeler deposition at page 60. A copy of the referenced tally report is attached hereto, and
incorporated herein by reference, as Exhibit D.‘ The total for the new parcel tagged by Tim Carver
was $54, 057.40. Keeler deposition at page 61. Estimated freight charges were added to the tally in
the amount of $1,400 for a total amount of $55,457.40. Keeler deposition at page 61. At the bottom
of the referenced tally (also referred to as a “draft”), Tim Carver wrote “please wire transfer into his
bank account ASAP”. Keeler deposition at page 61. On or about August 3, 2001, General Woods
wired payment to Wallaceton in the amount of $54,268.40 for the purchase of the new parcel of logs
with reference number 30160. General Woods also wired freight costs for delivery of the referenced
logs in the amount of $1,400.00, for a total payment of $55,668.40. Keeler deposition at page 61.

On or about September 4, 2001, General Woods mistakenly wired a second/double payment
for this parcel in the amount of $54,268.40 to Wallaceton with a combination of other payments
being made - $5,719.30 for invoice number 7447, $5,890.90 for invoice number 6443. Keeler
deposition at page 62. Upon receipt of this double payment for the parcel of logs with reference
number 30160 and despite the fact that this parcel was in no way related to the parcel involving Tom
Alexander, Wallaceton applied the overpayment to the two missing shipments that had been assessed
to Spencer’s account. Graham deposition at page 29. General Woods immediately notified

Wallaceton of the overpayment once it was discovered by General Woods and demanded that same




be returned to General Woods. Wallaceton refused, and continues to refuse in bad faith, to refund the
overpayment made by General Woods, in the amount of $54,268.40, as Wallaceton claims the
missing shipments were delivered to Spencer despite having no evidence that the loads were ever
shipped from Wallaceton or received by Spencer.

Mr. Keeler testified that both General Woods and Spencer investigated Wallaceton’s
assumption that Spencer received the missing shipments of logs and determined that it did not
receive the remaining two shipments of 94 logs that are the subject of this action. General Woods
and Spencer have thoroughly investigated the matter and determined that Spencer only ever received
50 logs from Wallaceton totaling 5,434 Board Feet — not the 144 logs totaling 14,416 board feet as
claimed and invoiced by Wallaceton. Keeler deposition at page 57.

At no time has Defendant Wallaceton ever been able to produce any evidence that
demonstrates it tendered delivery of the shipments to Spencer or General Woods, that the shipments
were either picked up by General Woods’ or Spencer’s employees; or that the logs were delivered to
General Woods or Spencer. Despite its complete inability to account for the loads, Wallaceton has
chosen to assume that the loads were received by Spencer and have continually to refused to return
the overpayment to General Woods.

Wallaceton’s refusal to return the overpayment to General Woods and insistence that Spencer
is responsible for payment of the two missing shipments flies in the face of its own employee’s
admissions that Wallaceton does not know who received the shipments and understands that Spencer
did not. Merwin Graham, Manager of Wallaceton, testified on this point as follows:

Q. Does your company have any document or paperwork which would confirm
that those two loads were received by either Spencer or General Woods and

Veneer?



Q.
A.

No, we don’t.

Do you have any reason to believe that they were received by Spencer or
General Woods and Veneer?

I’'m told that they wasn’t received by Spencer. That’s as much as I know.
Okay.

Where they went I couldn’t tell you.

Graham deposition at pages 32-33.

Wallaceton’s assumption of delivery to Spencer is absurd in light of the overwhelming

evidence to the contrary.

General Woods 1s nct responsible for the negligence of Wallaceton in failing to verify the

identity of the two men who allegedly came to Wallaceton’s yard after hours to pick up the two loads

before releasing the logs to them. Nor is General Woods responsible for Wallaceton’s negligence in

failing to document the shipment with proper documentation signed by the drivers and identifying the

loads. Neither Spencer nor General Woods have ever received the two shipments allegedly picked up

by these unknown men. Keeler deposition at pages 57-62. As such, General Woods is entitled to the

return of the overpayment in the amount of $54,268.40 plus interest. As Defendant has failed to raise

any genuine issue of material fact with respect to the allegations set forth in Plaintiff’s Complaint,

Plaintiff General Wood’s Motion for Summary Judgment should be granted in its entirety.

3. The Defendant’s Assertions and Unsubstantiated Assumptions that Spencer
Received the Two Missing Shipments of Logs are Contrary to the Course of Dealing
Between the Parties and the Usage of Trade in the Industry.

The course of dealings between the parties also reveals that bills of lading and other shipment

and delivery documents were utilized between the parties to evidence shipment of loads and to

identify the logs being shipped in each load. Graham deposition at pages 8-10. The Pennsylvania



Commercial Code, 13 Pa.C.S.A. §1205(a) states that “a course of dealing is a sequence of previous
conduct between the parties to a particular transaction which is fairly to be regarded as establishing a
common basis of understanding for interpreting their expressions and other conduct.” A copy of 13
Pa.C.S.A. §1205(a) is attached hereto as Exhibit F. The Court should consider the course of dealings
between the parties when determining the validity of the arguments made by Wallaceton. Prior
dealings between the parties have been consistent. At the time delivery was made to Spencer, bills of
lading and other related documents were delivered with the shipment and an agent of Spencer
inspected the load upon receipt of same at Spencer’s facility in West Virginia and generated a
receiver’s tally by recording the tag numbers on all logs delivered. Keeler deposition at page 55.
This did not occur with respect to the approximate 94 logs Wallaceton claims were delivered to
Spencer via the unidentified drivers. See Graham deposition.

As set forth in detail above, Wallaceton has not, and cannot, produce any written
documentation, or any other evidence whether oral or written, which supports its assertion that the
two missing shipments were received and accepted by Spencer or General Woods. Graham
deposition at page 32. Wallaceton’s assertions that delivery was made to Spencer without a single
shipment or delivery document to evidence same are wholly inconsistent with their previous course
of dealings with Spencer and/or General Woods.

In addition, Wallaceton’s assertions violate the usage of trade in the industry. The
Pennsylvania Commercial Code, 13 Pa.C.S.A. §1205(a) states that “a usage of trade is any practice or
method of dealing having such regularity of observance in a place, vocation or trade as to justify an
expectation that it will be observed with respect to the transaction in question. . .” In the shipping
industry, bills of lading are standard. Product is not delivered without them. In this instance,

Wallaceton did not produce a bill of lading for the additional approximate 94 logs it claims were
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delivered to Spencer — their failure to do so is inconsistent with both their past performance and with
the industry’s standard practice. As the evidence of record is uncontroverted that Spencer or General
Woods did not received the approximate 94 logs released to the two unidentified drivers, and as
Wallaceton’s assertions are unsubstantiated and are wholly inconsistent with the requirements of the
Uniform Commercial Code, the course of dealings between the parties and the industry practice to
generate bills of lading with each shipment — summary judgment should be entered in favor General

Woods.

IV. CONCLUSION

For the reasons set forth in the foregoing Brief, Plaintiff General Woods respectfully requests
- that this honorable Court grant Plaintiff’s Motion for Summary Judgment as to both Counts I and II
of Plaintiff’s Complaint, and that Plaintiff be awarded the overpayment amount of $54,268.40, plus
prejudgment and post judgment interest at the legal rate until such time as the amount owed Plaintiff
is paid in full, together with attorneys fees and costs of this action, and for such other and further
relief this Honorable Court deems just and proper.
Respectfully submitted,

METTE, EVANS & WOODSIDE

ichael Di./Reed, Esquire
.Ct. IjD. No\35193

ennifer A. Yankanich, Esquire
Sup. Ct. L.D. No. 84201
3401 North Front Street

Harrisburg, PA 17110
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MERWIN R. GRAHAM, HAVING FIRST BEEN

DULY SWORN, TESTIFIED AS FOLLOWS:

ATTORNEY REED :

Mr. Colavecchi, the usual
stipulations?

ATTORNEY COLAVECCHT:

Yes.
DIRECT EXAMINATION

BY ATTORNEY REED:

Q. Mr. Graham, would you state your
full name for the record, please?

A. Merwih Roy Graham.

Q. And where do you live, sir?

A, P.O. Box 36, Wallaceton,

Pennsylvania.

Q. And by whom are you employed?
A By Wallaceton Hardwoods.
Q. And how long have you been

employed with Wallaceton Hardwoods?
A Wallaceton Hardwoods, 1t's been
about 18 years.

Q. What's your current position job

Sargent’s Court Reporting Service, Inc.
(814) 536-8908
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title?
A Manager.
Q. And how long have you held that

position?

A . Since I’'ve been there, for 18
years.

Q. Can you tell me generally what
your duties and responsibilities are as
manager, and particularly with respect

to the shipment of logs to customers?

A. Well, my job really don't
consist of loading trucks. It don't
consist of --- if there’s trucks there

and nobody to load, I’'1l1l absolutely

load them, but I just see that trucks

get loaded or --- you know, running the
whole business. That’s what I do.
Q. In your experience as manager

for Wallaceton Hardwoods when a
shipmernt leaves your yard is there
documerntation routinely prepared to
document the fact that that shipment
left the yard?

A. For every truck.

Q. Can you explain for me what

Sargent’s Court Reporting Service, Inc.
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those documents are?

A . We divide them. We load the
trucks. The truck drivers will
generally take the tag number off of
the logs and then they take the tag
number --- now, 1f I have somebody 1like
Jody, that fellow that I told you, was
in charge of doing that, he will go out
and punch them in the handhelder as
they load them on the truck. After
they load them 6n the truck then the
truck driver will come to the office
and get his bill of lading or whatever
there at the office before he leaves.
What 1is Jody’'s last name?

Jody Maines.

And he works for you?

Uh-huh (yves) .

oI Ol R ©,

And so part of his job would be
tc document which logs are being loaded
on which truck?

A . Yeah, sure. Well, he comes to
the office and checks. And, of course,
the secretaries know whose logs 1is

what, you know. They have a tallies.

Sargent’s Court Reporting Service, Inc.
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Q. The secretaries in the office
have the tallies listing the logs that
are to go on those trucks?

A. Right.

Q. And does the truck driver sign
for those at some point to indicate
that they received them?

A Always, always.

Q. And then that document, a copy
of that document stays with you at
Wallaceton Hardwoods so that you have
proof that you delivered the logs to
the shipper?

A . Right, sure.

Q. Okavy. Does your company have
experience selling logs to a company

known as Spencer Veneers?

A. Uh-huh, yes, we do.
Q. And when did you first start
selling logs to Spencer Veneers, 1f you

recall?

A . That I can’t --- 1it’s been a
couple yvears ago, I'm sure. And then I
don’t know if maybe even back before

that we might have sold logs to

Sargent'’'s Court Reporting Service, Inc.
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Spencer. It'’s been a couple years ago.
Q. We’'re here, of course, about a
piece of litigation that’'s been filed
by General Woods and Veneers on behalf
of its subsidiary, Spencer Veneers,
against Wallaceton Hardwoods regarding
a disputed shipment that we’ll get into
in a minute. Before the date of that
shipment, do you have any idea how 1long
before then you’d been dealing with

Spencer?

A . We had been dealing with Spencer
off and on, I think,--- it would have
been two years ago, I think, we sgsold

Spencer guite a few logs.

Q. Ckay.

A BReyond that ---.

Q. Well, I think the records in
this case, I'm going to get to them in
a minute, will show that this
particular shipment was in 2001. And

you’'re saying a couple years ago you
sold Spencer a lot of logs. And what
I'm asking is ---.

A It’s probably in the year 2000

Sargent’s Court Reporting Service, Inc.
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we did, too.

Q. So you think that would have
started more or less a year oOor sSOoO
before this transaction took place?

A. Yeah, I would say, a year to two
years before this tfansaction.

Q . All right. Now, before we got
started today we had a conversation
about this dispute and how the dispute
occurred and I just want to ask you
some guestions to try to get that same
information that you’ve already given
me off the record.

A . Sure.

Q. With respect to this particular
shipment that’s in dispute those
documents that you said are always

prepared, they weren't prepared in this

case; 1s that right?
A . Not that evening, no, they
weren't. The secretaries had left and

went home.
Q. Can you explain for me the
circumstances under which this shipment

took place and why those documents were

Sargent’s Court Reporting Service, Inc.
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not prepared?

A I went to the, which I do every
night, --- at five o’clock we close.
The secretaries go home. I went to the

welding shop and was at the welding
shop for a little while and then I came
back to my house. Sometimes I’11 come
to the house to grab a sandwich or
something. And whenever I came back to
the log yard there was two trucks
setting at the log vyard. And, well, at
the time I didn’'t know what they was
for or what they was doing there. And
so then I stopped and talked to them
and they said they were there for two
loade of Spencers’ logs. "And so ---

and they wanted to know if they could

get loaded. Well, everybody went home .
So, ---.
Q. You mean everybody from

Wallaceton had gone home?

A . | Everybody, all the employees had
left and went home. They leave at five
o'clock.

Q. - Okavy.

Sargent’'s Court Reporting Service, Inc.
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A. So, well, I didn’'t want to load
them because I was busy doing other

things but I didn’'t want them to set

there all night either. So I told

them, well, I said I’'1l1l load you. And
so, and of course, 1f you see how we at
our log yard --- I mean we know, we can

tell whose logs is whose just from the
log yazrd. And, of course, I knew that
there was logs still left there from
Spencers. And so, ---.

Q. This was actually a purchase of

three truck loads that had been

arranged --- or that had been picked by
Spencers’ log buyer ---

A . Right.

Q. --- and then one load had

already been shipped and these were the
remaining two loads?

A. This was the remaining of the
three loads. There was two locads 1left
and they were two big loads because I
remember I had a rough time getting
them all in the truck but we did get

them on and they wasn'’t overloaded.

14
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But then I loaded the two trucks. I
went and got ---. I said, well, I
said, I can load you. I said, I don't

want to, but I can load you rather than
to have you setting here all night.

And so I did. I loaded both trucks and
then after I got the trucks ldaded I
went to the --- I took the loader, I
went to the garage, put the loader

away . And then I come back to the
office and I was just setting in the
office there waiting for the drivers to
come 1in, never thinking that they
wouldn’t, of course. So, but then here
after a bit I heard the trucks going
out the road. I heard them coming down
the driveway and going out the road.

So I ran out onto the porch but they

had already made the turn in our

driveway and, I mean, they were on the
highway then. And so, well, I thought
they never got no paperwork, no

paperwork at all.
Q. Let me stop you there for a

second. When you went to the office

Sargent’s Court Reporting Service, Inc.
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and were waiting for them to come 1in,

were you preparing paperwork?

A. I was getting --- yeah, I was
going to prepare it. I was going to
get their names. I was going to -- -
because I didn’'t --- you know, I didn‘t
have the --- I wouldn'’t have had all
the papesrwork. Mainly what I would

have done was £f£ill out a delivery slip
and, you know, they would have had to
sign it for one load of logs. That's

what I had in mind doing.

Q. Wouldn’t it have been two loads
of logs?

A No, each driver ---

Q. Oh, each driver.

A --- on a delivery slip. They

would have had two delivery slips.

Q. Right. And what about a bill of
lading. Would you have prepared a bill
of lading or not?

A . No, I didn’'¢t. I probably
wouldn’t'’ prepare a bill of lading.

Q. Is a bill of lading

normally ---7?

Sargent’s Court Reporting Service, Inc.
(814) 535-8908
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Now, they --- normally a truck

driver will have bill of lading with

him, so nine chances out of ten, I

mean, they would have --- we would have

filled it out.

Q.
A.

Q.

Okavy. So ~---.
How many logs and everything.

Normally that’s what happens.

You’'re produced a blank bill of lading

Uh-huh (yes) .

--- by the trucker and you

prepare, you fill it out to show what

was loaded - - -

A
Q.
do
of
A.

Q.

Absolutely.

--- and then you sign that? And
you normally keep a copy of the bill
lading at your office?

Oh, yeah, uh-huh (yes).

And that’'’s to show that you have

a record of ---

L O ol 4

Sure ---
--- giving them ---7?
--- o0of them picking up the load.

Right. In this particular case,

Sargent’s Court Reporting Service, Inc.
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did you know either of these two

drivers, ever seen them before?
A. You know, they could have been
in our yard before but I --- I mean, we

just have thousands of drivers coming

in our yard. We don’'t --- you

know ---.

Q. You didn’t know them by name?
A. I didn’t recognize them, if

that’s what you mean.

0. Right. Did they produce to you
any identification or anything to show
you that they were affiliated with
Spencer?®

A . No, they didn’'t, which none of

them ever do - --

Q. Ckavy.
A --- you know, until after the
paperwork is done in the office, they

have the bill of lading and everything.
Q. Sc normally what happens‘is you
load them up and then you go to the
office to prepare the paperwork and vou
followed your normal procedure - - -

A . Absolutely.

Sargent’'s Court Reporting Service, Inc.
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Q. --- but they just didn’t show up
in the officev

A. They tocok off down the road.

Q. What did you do when that
happened? Did you make any phone calls
the following day to Spencer to check?
A The following day I told Gail,
the secretary in the office;'what had

happened and ---.

Q. Can you tell me Gail’s last
name?

A Wilson.

Q. Okavy.

A, And, YOu know, well, she was
supposed to take care of it. So, you

know, we never had this to ever happen
before, so I don’'t know 1f she

contacted Spencers or not.

Q. You don’t know?
A. No, I don't know.
Q. Did you ever ask her whether she

had contacted them?
A Well, she --- you know, she
hasn’'t been working for us now for ---

I think the lawsuilit was filed after she

Sargent’'s Court Reporting Service, Inc.
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had guit.

Q. Okay.

A. After she was --- well, actually
she was fired, so ---.

Q. When was she terminated, about a

vear ago or more than that?

A That would have been, yeah, more
than a year ago. It would be a vear
and a half now.

Q. And I take it her termination

wasn’'t because of this particular

incident, was 1t?
A . No, no.
Q. So you don’t recall whether vyou

ever asked her that she made those
calls o inguire whether the logs ever
reached Spencer?

A. We just took it --- because we
didn’'t hear from Spencers for some time
after that, a long time after that. We
took it that Spencers got the logs.

Q. Okay.

A . We didn’'t have no idea that they
didn’'t receive the logs.

Q. Who could have been the log

Sargent’s Court Reporting Service, Inc.
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buyer for Spencer with respect to those
particular logs?

A Tom Alexander.

Q. And did you have experience
dealing with Tom Alexander before this
particular purchase?

A . Yes, I’'’ve had a lot of
experience in dealing with Tom.

Q. Okavy. In fact, you told me
before we went on the record here that
Tom used to work for your company at
one time?

A . Absolutely, he did in Norfork,
Virginia.

Q. And your company fired him; is
that correct?

A. For stealing, for stealing. We

fired him for stealing, vyes.

Q. Given the fact that you had been
dealing with --- well, let me back up
for a second. Did Tom say anything to
vyou, Tom Alexander, at the time these

logs were purchased or any time between
then and when they were taken off by

these two truckers that vou’'ve

Sargent’s Court Reporting Sexrvice, Inc.
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described, did Tom Alexander ever say
anything to you about where these logs

were going or anything of that kind?

A . No, he never said.

Q. Did he tell you that they might
be going to Canada? Did you have a
conversation ---7?

A He did tell me that --- my son

was hauling Spencers logs, had hauled
them for, well, I think ever since
Spencer has been dealing with --- my
son has been hauling the logs.

Q. Okavy. So that was the normal

practice before this ---

A Yes.

Q. --- shipment?

A . Yes.

Q. Your company was actually, your

son was driving a truck to Spencers
with the logs?

A . Yes. Not my son, he has
drivers, but he has a trucking

business.

Q. All right. So that practice was

changed for these two shipments ---

22
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It was.
~--- for ---7?
Tom Alexander.

Okay. And how did that happen?

- o N © - -

He just said to hold up on them.
He didn’'t know for sure where they was
going yet and so ---.

Q. And he said they might go to
Canada?

A. He said they might.

Q. When he told you that, do you

have any written confirmation of that?

A. - No.
Q. It was just over the phone?
A. Just over the phone, a telephone

conversation.

Q. | And do you recall how long
before this event that you've described
where you loaded the logs, do you
recall how long before that vyour
conversation with Tom was about holding

up on the shipment of those two logs --

A I know they sat there for a long

Sargent’'s Court Reporting Service, Inc.
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Q. --- I'm sorry, those two loads
of logs.

A. I'm saying a week. You know, I
don’'t know for sure. Maybe a week to

two weeks.

Q. Okay. But it was sometime
shortly before this occurred?

A Yeah.

Q. Did you have any conversations
with anybody else at Spencer regarding
this transaction either before the logs
were loseded that night that you'’ve
described or after that? Before this
lawsuit was filed did you have any
conversations with anybody about this?
A . No. I tried to talk to Tom
Alexander and I also tried to talk to
Trey (phonetic) and neither one of them
could talk to me about the situation.
Q. Ckay.

A I take it whether or not ---
well, Tom told me he was told to not
talk about the situation at all.

Q. Did you find out at some point

that Tom Alexander had been fired by

Sargent’s Court Reporting Service, Inc.
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Spencer?

A Yes.

Q. Do you recall when you found
that out, I mean before or after
this ---7?

A . It was after, after this

situation, yes.
Q. You don‘t know the exact date

that you found that out?

A I wouldn’t know.
Q. Okavy. Now, after that shipment
went out and --- did you ultimately

hear from somebody affiliated with
either Spendér or General Woods and
Veneers that they did not receive those

shipments?

A. It was quite a long time after
that. I would say months had went by,
but they --- I'm not positive about
that. I don’t --- I know 1t was a

long, quite a long spell after that

that they had not received those logs.
Q. And when they contacted you did
they speak to you directly about this?

A Yes.

Sargent’s Court Reporting Service, Inc.
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Q. Who spoke to you?

A. Satish --- what is 1it?

Q. Chana?

A. Yeah. Satish in Canada.

Q. Okay. His last name 1i1is spelled
C-H-A-W-L-A and Satish is S-A-T—-I-S-H.
When Satish spoke to you and said that

they had not received these logs what

did you tell him?

A Well, he had --- no, he hadn’t
told me that at first.

Q. Oh, okay.

A, He had claimed that they had

paid the invoice twice, the same

invoice twice by mistake, that they had

the same invoice twice. Well, vyou

know, they did pay the same invoice

twice but that was a mistake in their

office. But when they wired the money

should have been wiring the

they money

for this parcel of logs that we’re now

talking about but instead they wired
the money for a parcel of logs that
they had already paid for.

Q. Okavy .

26
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A. So what we had done in our
office, you know, we had just given
them credit because they owed for the
parcel they didn’'t pay for so we had
given them credit against that parcel.
And so, you know, as far as the
paperwork, I didn’'t physically do the
paperwork. The gal does that and, vyou
know, all the details and thaf, I don't
know but I do know she gave them
credit.

Q. When you say she gave them

credit she was giving Spencer credit?

A Yes, she was giving Spencer the
credit.
Q. But the double payment that vyou

acknowledge that did come in that came

in not from Spencer but from General

Woods and Veneers in Canada; correct?
A Yes, 1t come from General Woods.
Q. When these two loads left that

night on these unusual circumstances
I'11 say, were you at all concerned
about getting payment for those two

shipments?

Sargent’s Court Reporting Service, Inc.
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A, We had already received payment

for the logs.

Q. You had already received them
because ---7?

A . Yeah, because we had given them
credit. They wired $55,000 and we’d
already given you credit, all but a
little bit. There would have been some

left over.

Q. Ckay. Let me clarify that.
You’'re saying that the first shipment
that was --- there were three shipments
that were to take place with respect to

this particular purchase of logs;

correct, three loads?
A . Three loads, yes.
Q. The first load had already been

taken by your son’s company down to

Spencer in West Virginia; correct?
A Correct.
Q. And i1s that the load for which

you had received the wired payment from
Canada?
A . That was part of the tally, yes.

Q. And then you received another

Sargent’'s Court Reporting Service, Inc.
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wired vayment from Canada, a double
payment; 1is that correct?

A. A double payment, yes.

Q. And when yvou received the double

paymen> are you saying that you then
applied that to these two loads that
went out without the paperwork?

A. Absolutely.

Q. That’s what you said that the
people in your office did but you
weren’'t gqguite familiar with how they
did it as far as the paperwork?

A. Yeah. The two loads that went
out actually cost --- you know, the
payment there should have been $64,000
and not $55,000. So Spencer should
have really owed us --- I mean, they
owe us another $9,000, see. And, well
then after that, all this. Ana then
they owed us some for trucking, too. I
think Zt was $1,900 they owed us for
trucking, owed my son, okay. But, of
course, what was happening was we was
billing Spencers for the trucking and

then we pay our son --- we pay my son

Sargent’s {Ccurt Reporting Sexrvice, Inc.
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for trucking. We get 1t that way. So
this is what I'’'m talking about. You
know, they’re saying $55,000 but the
logs that they actually --- well, they
say they didn’t get, but the logs that
went came to $64,000.

Q. Now, getting back to when vyou
received payment, I guess my original
question was were you concerned when
the trucks went out without paperwork
that you might have a problem receiving
payment for them. And you said no
because you’d already received payment;
correct?

A. Yeah.

Q. Are you saying you'’'d already
received two payments of $55,000 at

that time?

A I think so, vyes.
Q. Okay.
A Otherwise I would have been

told, you know, that they hadn’t paid

by Gail or something. But we do ship,

"we have shipped to Spencers without

payments. I mean, that’s --- they

Sargent’s Court Reporting Service, Inc.
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wasn’'"t on a pay first ---.
Q. So i1s it possible that you had
not yet received payment, the second
$55,000 payment, it’s possible you
hadn’'t received that yet when those two

loads went out?

A. It could be possible. I don't
know.

Q. You’'re not sure?

A . Unless I, you know, have the

paperwork in front of me I couldn’t
tell you, no.

Q. Okavy. Well, theré‘is no
paperwork that would confirm the exact

date that those two loads left your

vard without paperwork, 1is there?
A No.
Q. Do you know, as you sit here

today, what the date of that was? Can
you tell me even what month it was?

A I can't even tell you what month
it was. You know, I can‘’t --- you go
back a year and a half ago you can’t
remember what ---. I can tell you, 1if

I thought we was going to be sued, why

Sargent’s Court Reporting Service, Inc.
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I would have certainly marked it down.
Q. I understand that. You said in
our conversation that we had before we
got on the record here that you are
aware that 1if loads were going to
Canada they would need a bill of lading
to cross the border into Canada;
correct?

A. That’s correct.

Q. And you knew that at least from
what yvou had seen there was no bill of
lading that went with those two loads;

correct?

A . No, none whatsocever.
Q. Does ---7
A There was none done at our

office, I know that.

Q. Does your company have any
document or paperwork which would
confirm that those two loads were
received by either Spencer or Gemneral
Woods and Veneer?

A. No, we don'’¢t.

Q. Do you have any reason to

believe that they were received by

Sargent’s Court Reporting Service, Inc.
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Spencer or General Woods and Veneer?

A, I'm told that they wasn’'t
received by Spencer. That’s as much as
I know.

Q. Okay.

A. Where they went I couldn’t tell
you

ATTORNEY REED:

Mark that Exhibit One.

BY ATTORNEY REED:

Q. Mr. Graham, I'm showing you a
document that we’ve had marked as
Exhibit One for purposes of your
deposition and I would ask you 1if you
have seen this document before?

A, Uh-huh (yes). I think this 1is
the same document that I got from
General Woods in Canada.

Q. And is Betsy Howser, 1s she an

employee of Wallaceton Hardwoods?

A. Yes, she is.
Q. What is her job title?
A. She is the secretary for

Wallaceton Hardwoods.

Q. And did you review this

Sargent'’s Court Reporting Service, Inc.
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correspondence and the attachments with
Betsy Howserxr?

A. Betsy, she kind of --- she took
over Gail'’s position but at this time
Betsy didn’'t know anything about this
deal so far as, so far as anything at
this time. And I've never really got
her involved in it other than she has
helped me dig up paperwork and stuff
like that.

Q. So Betsy Howser essentially took
the position that Gail Wilson had ---_
A Yes.

Q. --- had before she was
términated?

A Uh-huh (yes).

Q. OCkay. Now, with respect to this
correspcndence as the duplicate payment
did you then have any conversation with
Nick Totera, the controller at General

Woods and Veneers who gent this?

A, Yes, I definitely have, vyeah.
Q. What was your conversation with
him?

A. Well, he said we made --- that

Sargent’s Court Reporting Service, Inc.
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they made --- paid for the same logs
twice, but I tried to‘explain to him at
that time that he hadn’t paid for the
same logs twice. I mean, he paid the
same 1invoice twice but he owed us for
octher logs at the same time which we
just applied his wire to the other logs
that he owed for.

Q. And the other logs that.he owed

for were the two shipments that had

gone - - -
A . That's right.
Q. --- for the two loads that hagd

goné out that night without paperwork?
A That’'s correct.

Q. So you don’t really dispute that
they paid the same invoice twice/ - - -
A No, I don't.

Q. --- 1t’'s Just a matter of
whether it was credited for these two

loads that went out without - --

A Yes.

Q. --- the paperwork?

A I was notified at the time when
we received that payment twice. Okavy,

Sargent'’'s Ccocurt Reporting Service, Inc.
(814) 536-89¢C8
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well I said they still owe us money so
just give them credit for 1it. That's
what I told Gail to do.

ATTORNEY REED:

I apologize., I don't
have any extra copies of this
particular document so I‘'m going to
have to show you the original.

ATTORNEY COLAVECCHT:

Why don’t I just make a
couple copies.

ATTORNEY REED:

That would be fine.

ATTORNEY COLAVECCHTI:

How many copies do you
want?

ATTORNEY REED:

Two.

BY ATTORNEY REED:

Q. Mr. Graham, I’'m showing you a
document that we’ve marked as Exhibit
Two for purposes of this deposition and
it’s a letter from Wallaceton
Hardwoods, apparently signed by, or at

least a signature line, for Joe

Sargent’s Court Reporting Service, Inc.
(814) 536-85%08
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Parsons. Can you tell me who Mr.
Parsons 1is?
A Joe Parsons is from Highpoint,
North Carolina, and he is actually
friends of Alan, who is a manager at
Spencer --- no, Swords. No, Joe
Parsons never had anything to do with
Spencers, but he does have --- hé knows
people at General Woods very well.
0. I see.
A. Okay. So he called trying to
get this matter straightened out
because it was affecting Swords, who
has been buying logs at our yard and
has never had no problems in the past
at all.
Q. Who is Swords? Are they ---
they’'re part of General Woods and

Veneerxr?

A. They’‘re part of General Woods,
yes.
Q. Okavy. How 1is that spelled,

S-W-0-R-D-87?

A Yes. And so we have never had

any problem with Swords. And so Joe

Sargent’s Court Reporting Service, Inc.
(814) 536-8908
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Parsons, well he knows actually the

owner of General Woods. He called him

from my office and talked to him

personally about this matter. But

still he left it up to Satish in
Canada. So, you know, I don’'t ---
that’s Joe Parsons. I-know him. He
actually sells our ven;er and he also
brings buyers into our yard from

overseas.

Q. Is he employed by Wallaceton?
A No.

Q. Ee’s just a friend?

A Yeah. He’'s a friend. He gets

commission.

Q. Okavy. So he’s sort of an

independent ---

A, Yeah, independent.

Q. --- that you work with?

A Yes.

Q. Did you go over this letter with
him at all before it was sent?

A Oh, vyveah.

Q. And so you knew that it was

going out on Wallacetcn Hardwoods

Sargent’s Court Reporting Service, Inc.
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stationary and he had the authority to
write this letter on behalf of
Wallaceton Hardwoods?

A . Uh-huh (yes)

Q. And actually when you answer me,
you need to say yes or no because
sometimes i1t doesn’t come off well in
the transcript.

So that was a yes, that he did

have ---

A Yes

0. - - - authority to do that?
Okay. In going over this with him,

first of all the handwritten date at
the top of the letter is May 14, 2001.
Do you know whose handwriting that is?
A . I didn't put it on there.

Q. Does it refresh vyour
recollection at all that that was right

around the date when this was sent

though? Does that seem accurate to
you?
A. I haven’'t reading this letter

here yet.

Q. Okavy. Ffeel free to finish

Sargent’s Court Reporting Service, Inc.
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reading 1it,

A. I think this letter was wrote
only maybe a month ago, about a month
ago.

Q. A month ago from now?

A . Yeah .

Q. Oh, okay. With respect to the
information in this letter, 1t says

that it's attaching tallies from Tom

Alexander’s purchase on 4/12/2001. Do
you see that, the first line?

A . Uh-huh (yes) .

Q. Does that mean that that was the

date when Mr. Alexander tagged the logs
for purchase in your yard?

A. Yes, that's from the loads when
he came in to our yard to mark the |
logs.

Q. Would that mean>that the first
load that went out with your son’s
company down to Spencer 1in West
Virginia went out sometime after
4/12/2001 obviously?

A . Oh, yveah, sure.

Q. Do you have any 1idea how long

Sargent’s Court Reporting Service, Inc.
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after 4/12/2001°?

A I do have the deliver slips on
that load at my office.

Q. So you’d be able to tell me that
through your attorney later?

A. I can tell you which logé went
on the load. These logs that’s checked
off are the logs that went on the load.
Q. When you say logs that are
checked off, you’'re talking about on
the tally sheet which begins with the
third page of this exhibit?

A Uh-huh (yes) .

Q. And the check marks on that 1list
are the ones that went on that first
load; correct?

A . Those are the ones my son hauled
to Spencer Veneer.

Q. And those numbers then should
match the Wallaceton Hardwoods
deccuments which the heading “Logs
purchased by Tom Alexander” and the
date on that document is April 16,

2001, order number 4771. That’'s the

last page of the document.

Sargent’s Court Reporting Service, TInc.
(814) 536-890¢
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Q. So those checked off logs should

match this list on ---

A That'’s . right.

Q --- the last page?

A, They should.

Q In the second paragraph of the

--- well, let me go back to the first
paragraph. The first paragraph of this
letter, it says the other two loads
were picked up after hours by vyour
trucks under the direction of Tom
Alexandesr. When you say --- when Mr.
Parsons says 1in that sentence your
trucks, do you know whether the trucks
that picked the logs up that night were
actually owned by or operated by

Spencer or General Woods?

A . No, I don’‘’t know that.
Q. Okavy.
A. No. I don’‘’t think Spencer owns

their own trucks.
Q. And when you say undexr the
direction of Tom Alexander, how did Mr.

Parsons know that that was under the

Sargent’g Ccurt Reporting Service, Inc.
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direction of Tom Alexander that they
were picked up that night?

A. We was told by Tom to hold those
logs. And as far as the trucks being
sent in there by Tom Alexander, I don’t
know.

Q. Okay. And then the second
paragraph deals with this matter about
the overpayment or the double payment.
And this is where you’re saying --- the
second sentence in Mr. Parsons’ second
paragrarh says this was credited as
reimbursement for your double payﬁent

of draft 30160 on August 3, 2001 of

$55,668.40. Do you see that?
A Yeah, I see that.
Q. And it goes on to say Greg

Keeler was made aware of the

overpayment by Gail, Wallaceton'’s
office manager. Do you know see that?
A. I mean, I can’t tell you if Gail
called.

Q. That’'s what I was going to ask
you.. You don’t know for sure whether
Gail --.--7?

Sargent'’s Court Reporting Serxrvice, Inc.
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A. I don’t know. I don’'t know for
sure, no.

Q. Ckavy. So you don’t know. And
it says Greg, in turn, had Merwin to

apply the money to his invoice of

number 5186 leaving a balance of

$556.10. You don‘'t know for sure

whether that conversation actually

occurred?

A

No. I wag explaining to Joe

what happened, okay, and I told him

what we did.

Q.

A .

Okavy.

He’'s added that on his own. I

didn‘t tell him that.

Q.

Mr. Graham, I’'m showing you what

we've marked as Exhibit Three for

purposes of this deposition. And I-'d

ask you if you’ve seen this document

before?

A.

Q.

Yes, I’'’ve sent this, I think.

And this is essentially a memo

to you from Satish Chawla stating that

General Woods nor Spencer ever received

the 14,416 board feet that they were

Sargent’s Court Reporting Service, Inc.
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invoiced for and that they only
received 5,434 board feet; And he's
also requesting you provide him with
copies of any bills of lading or other

documentation so that they could check

that against their records; correct?
A . Yeah, that’s correct.
Q. And you never supplied them with

ahy bills of lading ---

A . No.

Q. --- because none existed;
correct?

A . I called Ssatish and told him

what had happened.

Q. Okavy.

A. And, you know, we didn’t'have
them.

Q. Mr. Graham, I'm showing vyou what

we’'ve had marked now as Exhibit Four.
And this appears to be a letter from

you to Satish Chawla dated February 28,

2002, correct, with an attachment?

A . Yes.

Q. And the letter is very short,
only two sentences. It says, Dear Sir,

Sargent’'s Court Reporting Serxrvice, Inc.
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This concludes our investigation on the

overpayment of U.S. $55,668.40. If you
have any gquestions let us know. And
this attachment, I take it, is meant to
reconcile the various drafts, and in

this case drafts being lists of logs
that were purchased vis a vie invoice
amount and amount paid and then showing
what the total still owed by General
Woods and Veneers was on all these
transactions. And this shows a balance
due at that time of $1,956.10; correct?
A Yeah, that was for trucking.

Q. Okavy. That was the trucking
amount that you had referred to

earlier?

A . Uh-huh (yes)

Q. Okay. You have to say yes or
no.

A Yes. I'"m sorry.

Q. And that, as far as you were

concerned, that took care of the issue
and you felt that i1t should have gone
away at that point?

A That’s correct.

Sargent’s Court Reporting Service, Inc.
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Q. And then this lawsuit followed?
A . Yes, that’s correct.
Q. As far as the credit that was

supposedly given to Spencer with regard
to another invoice, 1s there any
document or record of that credit, any

credit memo that your company has?

A. We have shown where the logs had
been --- the credit had been taken off
of the invoice for the logs, yeah.

Q. But there’s no doubt at this

point that given all the amounts that
have been billed by your company to
Spencer and General Woods and Veneefs
and all the amounts that have been paid
by General Woods and Veneers that your

company had still billed Spencer and

General Woods and Veneers for those two

loads that left the yard that night
without the documentation?

A. That’'s correct, we did.

Q. Does your company have any
written agreement as to the course of

dealing with either Spencer or General

Woods and Veneers or has this all been

Sargent’s Court Reporting Service, Inc.
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done by oral agreement?
A . Oral, ves. No written
agreement .

ATTORNEY REED:

Thank you. Those are all

the questions I have.

DEPOSITION CONCLUDED AT 2:15 P.M.

* * * * * * *

Sargent’s Court Reporting Service, Inc.
(814) 536-8908
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DEPOSITION
OF
CRAIG L. KEELER, taken on behalf of the
Defendant herein, pursuant to the Rules

of Civil Procedure, taken before me,

the undersigned, Heather E. Diemer, a

Court Reporter and Notary Public in and
for the Commonwealth of Pennsylvania,
at the law offices of Colavecchi &
Colavecchi, 221 E. Market Street,
Clearfield, Pennsylvania, on Tuesday,

June 24, 2003, beginning at 2:20 p.m.
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P R OCE E DI N G S
CRAIG L. KEELER, HAVING FIRST BEEN DULY
SWORN, TESTIFIED AS FOLLOWS:
DIRECT EXAMINATION

BY ATTORNEY COLAVECCHTI:

Q. Would yvyou state your full name
and address, please, sir?

A Yes. It’'s Craig Lee Keeler, 716
Downalong Drive, Ravenswood, West

Virginia.

Q. You had given a card to me that
shows that your --- 1t’s a Spencer,
West Virginia address.

A. Well, I gave you my home
address.

Q. You mean that the card that you
gave me 1s your home address?

A . No, the address I just gave her
was my home address.

Q. Okay. What is your business
address?

A. | It’'s Spencer, West Virginia. I

don't remember the ---.

Sargent’s Court Reporting Service, Inc.
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Q. Well, thisg is your card?

A Yeah. It’s 270 Industrial Park
Road.
Q. Mr. Keeler, what is your

occupation?

A. I'm general manager of Spencer
Veneer.

Q. And what is your age?

A I'm 58.

Q. Nhere did you go to school?

What, did you graduate from high

school?

A Yes, Dallas, Oregon.

Q. Dallas, Oregon?

A . Yes.

Q. What did you do after you

finished high school?

A. I worked plus I attended a
technical school and then University of
Oregon ZIn Eugene.

Q. A technical school and

University of Oregon?

A . Yes, both.
Q. What’'s the technical school?
A. Salem Tech. It is 1in Salem,

Sargent’s Court Reporting Service, Inc.
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Oregon.- And for two years I attended
Salem Tech and I have an Associate of
Science degree there. And then I
tupned around and attended the
University of Oregon for fouf years.
Q. Did you graduate from the
University of Oregon?

A No.

Q. End did you get a degree from

--- what is 1it, Salem Tech?

A . Salem Tech, ves.

0. And what was that?

A. They call is an Associate of
Science degree. It was in electronics.
Q. And then what did you take at

the University of Oregon?
A. I took business classes at the

University of Oregon.

Q. So it would have taken six
yvyears, you would have been 24 years of
age. What did you do after that?

A I went to work for Warehowser

Canada Limited.
Q. That’'’s a paper pulp company?

A No, that’s a hardwood division

Sargent’s Court Reporting Service, Inc.
(814) 536-8908
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of the Warehowser Company at that time.

Q. Where was it located?

A . In Richmond Hill, Ontario,
Canada.

Q. And what did you do for them,
sir?

A I was put through a fairly guick

training program and went 1into

marketing.
Q. And how long did you work for

them in marketing?

A, Two years.

Q. What did you do after that two
years?

A . Well, in the meantime I had
moved with Warehowser. I returned to

Oregon and went in partnership with a
gentleman called Ralph Fronville.
Q. How old were you at that time?

I've got 26 years of age according to -

A, That’'s approximately what I was,
yes.

Q. You went into partnership with a
fellow called --- what’s his name?

Sargent’s Court Reporting Serxrvice, Inc.
(B14) 536-8¢08
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A . With a gentleman called Ralph

Fronville.

Q. How do you spell his last name?
A . F-R-0-N-V-I-L-L-E.
Q. And that was, you said, 1in

Oregon?

A . Yes.

Q. What c¢city in Oregon?

A. Lake Oswego.

Q. Lake Oswego. Would you spell
that?

A, L-A-K-E O-S-W-E-G-0.

Q. And what was the business or

partnership?

A . We were commission sales office
originally for Commonwealth Plywood in

Quebec, Canada.

Q. Doing what?

A Selling hardwood veneer.
Q Out of Lake Oswego?

A . -Oregon, yes.

0 And how did you form.that

affiliation?
A . I had met Mr. Fronville while I

was working for Jones Veneer and

Sargent’s Court Reporting Service, Inc.
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Plywood at the same time I was
attending classes at the University of
Oregon.
Q. And were you exclusively --- 1is
that your only job then, your company,
just working for one company as an
agent?
A . When I joined that’s what we

were originally doing but we expanded.

The partnership did expand?
Yes.
After a couple years or ---7°

Within the first vyear.

Then what did you do?

A o ol e

We were wholesaling products
used in plywood, hardwood plywood
manufacture. Then we started importing
rotary cut veneers from Asia two years
after I joined Ralph.

Rotary what?

kotary cut veneer.

From Asia.

Q

A

Q. Rotary cut veneer, okay.
A

Q What was the name of your
P

artnership or this company?

Sargent’s Court Reporting Service, Inc.
(814) 536-8908
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A . When we first started it was

Fronville Commercial Company.

Q. Fronville spelled ---7?

A, F-R-O0-N-V-I-L-L-E.

Q. Commercial Company?

A . Yes.

Q. All right. And you expanded
yvour business?

A, Yes.

Q. For how long were you in that
business then, Fronville?

A Fronville’s name was changed

approximately 1972.
Q. How o0old were you then?
A, Well, you’d have to do the math.

I don‘'t remember.

Q. Well, I can get your year of
birth. What was your year of birth?
A. Well, I was born in 1945. And

Fronville Commercial Company became

American Hardwoods, Inc.

Q. You’'re still pretty young.
A Yes.

Q. American ---7?

A Hardwoods, Inc.

‘Sargent’s Court Reporting Service, Inc.
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Q. You were incorporated then?

A, We incorporated then.

Q. You and the same fellow that you
went into ---7?

A . He retired.

Q. And then you ran it by yourself?
A, -Yes.,

Q. And what business were you in

then at that time? What did the
corporation do?

A. We were still a commission agent
for Commonwealth Plywood. We were
importing wood products for hardwood
prlywood production from Southeast Asia
and we were also starting to

manufacture hardwood veneers ourselves.

Q. You set up a factory?
A Yes.
Q. And how long did the business

continue then?

A. Until I sold it in 1994.

Q. ‘ So you’'ve spent the better part
of your life as a self-employed person
in effect? You had your own

corporation but you owned the

Sargent’s Court Reporting Service, Inc.
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corpbration, I gather?

A Yes.

Q. You were the only shareholder?
A, Yes.

Q. And what was the name of that

corporation again?

A. American Hardwoods, Inc.

Q. And did you describe all the
businesses it was 1in during that time?
A. Actually it evolved. We
eventually --- not only did we
manufacture veneer but we manufactured

hardwood plywood products, quite a

range.
0. All out of Oregon?

A Yes.

0. And you said you sold it in
19947

A Yes.

Q. To whom?

A, Brand-S Corporation, Jack
Brands

Q. Hdow do you spell that?

A. B-R-A-N-D-8. You just put

capital S, Brand, hyphen s.

15
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Q. Did you continue to work as a
consultant with the company?
A. I had a five year agreement with
them, yes.
Q. So after 1994 did you continue
to work for the company you sold to
Jack Brands?
A. Yes.
Q. During that five year period was
that exclusively your job?
A. I had a no compete clause that
did not allow me to do anything other
than work for them within the hardwood
business for five vears.
Q. And you continued to reside 1in
Oregon?
A . Yes.
Q. What happened in --- well, when
did you gquit working for American
Hardwood?
A. hpproximately 1997 I stopped
working. Well, actually, I was still
under my five year contract but I no
longer worked on a daily basis with the

Brand-8 Corporztion.

Sargent’s Court Reporting Service, Inc.
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What did you do in 1997°7?

A Because we had no competes we

started doing residential construction.

I was building custom homes.
Who 1is we?
A . Well, actually it was myself.

We is my family.

Q. And you still lived in Oregon?
A Yes.
Q. And how long did you continue

building custom homes?

A Until 2000, the year 2000.

Q. Ahat happened in_the year 2000
then?

A . During 1999 a gentleman called

Marcel Elefant.

Q. Marcel?

A . Marcel.

Q. How do you spell that?

A M-A-R-C-E-L.

Q. And Elefant?

A, E-L-E-F-A-N-T.

Q. Okay.

A Marcel Elefant had stayed in

contact with me for most of the period

17
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of time that I had been in business on
my own. I actually met him in 1972.
And he had asked me to help do some
work for them.

Q. For whom?

A, For General Woods. They were
considering building a new factory and
they just needed some information from
me about products that they had not
manufactured at- -that point in time.

Q. What was his position with

General Woods?

A de was the chairman.

Q. Chairman of the board?

A Yes.

Q. What's the full name of the

company?

A General Woods and Veneers
Limited.

Q. And where are they located or
where were they located in the year
2000 when you talked to this fellow?
A . Montreal, Quebec, Canada.

Q. And you were still living in

Oregon?

18
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A Yes.,

Q. That’s a long way between
Montreal and Oregon, 1isn'’'t 1it?

A. I guess.

Q. And did you become an employee

or a consultant or what with General

Woods?

A. I actually had known them for
this period of time. I used to be a
supplier to American Hardwoods. We had

developed a friendship over a long
period of time. And actﬁally at the
beginning I just freely gave him
information and --- manning tables and
so forth with sophisticated hardwood
companies, manufacturing veneer,
hardwood plywood, membrane presses,
further manufacturing than the General
Woods group had done to that date.

Q. You mean you weren'’'t getting
paid for this?v

A No .

Q. You were just showing them how
to do things?

A Ee asked me guestions and I

Sargent’'s Court Reporting Service, Inc.
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answered because we had been friends
for a long period of time.

Q. And how long did that last, sir?
You said the year 2000 you were talking
to him?

A. I believe he contacted me in the
later part of 1999, but I had been in
contact with him off and on throughout
the years.

Q. Okavy. So what happened ---7?

A. I was asked to come back to
Montreal and have a quick meeting with

them to discuss their new operations.

Q. Come back to Montreal?
A To go to Montreal.
Q. Oh, go to Montreal. And did you

go to Montreal then?

A Yes, I did.
Q. And you met with whom?
A . I met with Marcel Elefant and a

group of people from West Virginia
Economic Development.

Q. What do you mean economic
development?

A, The Economic Development Office

Sargent’s Court Reporting Service, Inc.
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for West Virginia.

Q. Owned by --- or 1s that just the
economic ---7°
A . The state, the State of West

Virginia.

Q. Okay. You met with people from
General Woods and Veneers Limited and
the economic development company out of

West Virginia?

A, Yes.

Q. At Montreal?

A. Yes.

Q. And what happened, what came out

of that?

A They were having a meeting about
their operations and setting up a
factory in West Virginia then I was

requested by Marcel after the meeting,

‘it happened tc be the next day, 1f I

would go to West Virginia and look at

sites.

Q. To set up what?

A. A hardwood veneer plant.

Q. What business was General Woods

and Veneers 1in?

Sargent’s Court Repcrting Service, Inc.
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A. Slicing hardwood veneers.
Q. So they’re going to set up a
branch or what?
A. No, they were going to establish
a new factory.
Q. And then'did you go to West

Virginia?

A Yes, I did.
Q. Where in West Virginia?
A I went to --- mainly I went ¢to

Franklin, West Virginia and themn on to
Spencer, West Virginia.

Q. - And what came out of all this?

A The first trip then I returned

to Oregon and I sent them a report on

my trip.
Q. And then what happened?
A Then they contacted me again and

wanted to know 1f I would consider
coming to West Virginia and helping

them to establish the factory.

0. Who contacted you, the Economic
Council of West Virginia or ---7?

A . . " No., Marcel Elefant.

Q. From General Woods?

Sargent’s Court Reporting Service, Inc.
' (814) 536-8908




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

23

A . Yes.

Q. And what did you tell him?

A. I would think about it
initially. But later on, which Would

have been March of 2000, I told him
that I would accept the job offer that

he was giving me.

Q. And that was do --- what was the
title?
A I was to be the genefal manager

of Spencer Veneer and to help them
establish the factory in Spencer and

set up its operations.

Q. Was that the name of the new
company, Spencer Veneer?

A Yes.

Q. This is the one that got

established in Spencer, West Virginia?

A Yes.
Q. With your help?
A Initially I was not involved in

helping establish Spencer.
Q. Were they already running when
you started to work for them?

A . No. But the concept of

Sargent’s Court Reporting
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establishing Spencer Veneer and the
actual picking of the location was done
by the Montreal office not by me.

Q. Was the building put up and were
they in business when you went down
there to work?

A. They acguired a building and
then the building had to be basically

renovated and machinery installed.

Q. Did you help with all of that?
A Yes.
Q. So you start from scratch with

the building?

A Yes.

Q. And has that job continued from
that time to the present date or have

there beszen other changes in your life?
A It’s been the same.

Q. Did you move your whole family

then to Spencer, West Virginia?

A I moved my wife out there.
Q. ' And is that where you reside
now?

A I reside in Ravenswood, West
Virginia, yes.

Sargent‘'s Court Reporting Service, Inc.
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Q. And is that right near Spencer?

A It’s about. an hour away.
Q. And so your 1life in the 1last

three years has been an employee of
Spencer Veneer?

A. Exclusively, yes.

Q. And that is owned by a company

known as General Woods and Veneers
Limited?
A. Spencer Veneer is owned by

Swords Veneer in Rock Island.

Q. Hdw do you spell that?

A S-W-0-R-D-S.

Q. Just the way 1t sounds. Swords
Veneer.,

A And Lumbar in Rock Island,

Illinois.

Q. Owns Spencer Veneer?
A . Yes.
Q. Where does General Woods and

Veneer Limited come into this picture?

A. They own Swords Veneer.
Q. Okavy. All right. So it’s a
ladder. Spencexry Veneer is owned by

Swords Veneer which is owned by General

25
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Woods?
A Yes.
Q. All right.

interrupted you.
to say then?

A. (No respons
Q. Are there a
involved with Gene

Limited?

A . There’s Gen
facility, in India
Carolina, called G
G-E-N-W-0-V-E. We

operations.

Q. Various pla
country?

A The main cu
Spencer, Swords, G
Those are the main
They also have war
Q. And you des
cutting plants?

A. Yes. They
veneers.

Q. And what's

26

I'"m sorry. I

What were you going

e) .
ny other companies

ral Woods and Veneers

wove, another cutting
n Trail, North
enwove,

have other

nts all over the
tting plants are
eneral and Montreal.
cutting plants.
ehouses.

cribed them as

make hardwood

necessary, briefly,
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to make hardwood veneers?

A You take logs, round logs, you
have to have a sawmill where you debark
them and open them up. You have to
have vats where you cook them, slicers
where they’re cut into thin hardwood
veneers, dryers where they’re dried.
You also have residual equipment 1like

clipping lines and other manufacturing

things.

Q. So you start with timber?

A. You start with logs.

Q. Logs. Is that how you describe
logs?

A . Yes.

Q. And so you buy, the company

known as Spencer Veneexr, would have to

buy logs ---

A, Yes, we do.

Q. --- or cut them? Do you cut
them? |

A . No, we do not.

Q. VYou buy thewm from other

companies?

A . We only buy logs from producers.

Sargent’s Court Reporting Service, Inc.
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Q. Such as Wallaceton Hardwoods?
A, Yes.
Q. And how long have you known

Merwin Graham?

A It would have been either late
in the year 2000 or the early part of
2001 when we first started to purchase’
logs from this firm.

0. And I know Merwin has said he
only spoke with you on the telephone.

You have not met him personally until

today; am I correct?

A . That’s correct.

Q. Face to face?

A. That’s correct.

Q. And your 1initial meeting with

Merwin Graham was on the telephone?

A Yes.

Q. And did you initiate the call or
did Merwin or don’t you remember?

A . I would not have initiated the
call because I didn’t know the
gentleman or his company.

Q. All right. And were you 1in

charge of buying logs for yvour company?

Sargert’s Court Reporting Service, Inc.
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A . I‘'m in charge of the facility.
We had --- we have people in charge of
log procurement . In this particular

case 1t started out with Tom Alexander.
Q. Tom Alexander works for your
company?

A. He did at the time, yes.

Q. And how long has he worked --- 1

mean he worked for Spencer Veneer;

right?
A. Yes.
Q. Was he working there when you

started?

A. Yes.

Q. Even before you started?

A. He came --- I don’'t know his
exact hire date. It would have been
very c¢close to mine. And he was brought

in to help assemble machinery.
Q. What’'s his title, 1f any, or

what was his title?

A Production manager.
Q. What does that entail?
A. He would be involved in the log

vyard, the saw mill, the cooking of the

Sargent’s Court Reporting Service, Inc.
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logs and the actual production of the
logs.

Q. Did he have anything to do with

the purchase of the logs?

A At the very beginning he did,
yes.
Q. And that’s part of your overall-

job, purchasing the logs, in addition
to everything else, I assume?

A I manage everyone that works for
Spencer Veneer.

Q. Who do you ---7?

A . We do have a log procurement
department.

Q. Who do vyou ;eport to, Mr.
Keeler=

A. I report direct to Steven or
Marcel Elefant.

Q. A The people that are the ones tat
the chairman of the board of General
Woods and Veneers Limited?

A Yes.

Q. Nothing to do with swords then
in between?

A No-.

Sargent’s Court Reporting Service, Inc.
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0. Okavy. And does Tom Alexander

still work for Spencer Veneer?

A No, he does not.

Q When did he leave?

A May 14" of 2001.

Q Where 1is he working now?

A I do-not know.

Q Did he gquit or was he fired?
A He was released.

Q Is that a nice way of saying
fired? May 14°", 2001. So he wasn'’t

employasd very long by the company; is
that right?

A . No, he was not.

Q. Because I was makingvnotes here.
The company didn’t start until, I
gather, the later part of the year 2000
or the early parxrt of 2001°7?

A . That’'s correct. He'spent a
short period of time at Genwove prior
to Spencer assembling equipment but I
can’'t tell you the exact period of
time.

Q. He did work for General Woods

and Veneers Limited?

Sargent’s Court Reporting Service, Inc.
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A . I don’'t know the answer to that.
Q. I thought you said he was ---
maybe I misunderstood what you said.

He spent a short time, I thought you
said, with ---.

A . Before Spencer started under

construction he was employed by the

group ---.
Q. General Woods?

A I don’t know which division.

Q. Define group, though.

A. He was working at Genwove -- -
Q. Genwove?

A --- one of the facilities.

Q. How do you spell that?

A G-E-N-W-0-V-E,

Q. What'’'s Genwove?

A. It’s a cutting facility in
Indian Trail, North Carolina.

Q. Okavy. Go ahead. I interrupted
you there. How long had he worked for
them, do you know?

A I do not know.

0. Tom Alexander would have worked

under you, though; 1is that right?

Sargent’s Court Reporting Service, Inc.
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A Yes.

Q. And you're saying you did not
initiate a call with Merwin Graham.
Would it have been initiated by any of
the people working for you that

purchased lumber for your company?

A . I would assume, vyes.

Q. You don’t remember though?

A . No.

Q. The reason I'm asking all this,
I guess, 1s I‘'d asked your counsel to
give me someone to talk to, to take his
deposition, in relation to this case

who would be in the know or who would
be responsible and I assume that'’'s vyou
since you sound like the number one
man; 1s that right?

A . That’s correct.

Q. So you know everything that went
on here that’s alleged in the
complaint; am I correct? I mean we're
a defendant so I’'m asking ---.

A. I'"m aware of the operations of
Spencer Veneer, yes.

Q. The complaint is actually signed

Sargent’s Court Reporting Service, Inc.
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by your lawyer but I assume that he
went over this complaint with you prior
to having it served on Wallaceton
Hardwoods?

ATTORNEY REED:

I'm going to object and
direct him not to answer. I think
that’'s privileged, whether I went over
it with him or not.

ATTORNEY COLAVECCHTI:

I don’t think that'’'s
privileged at all, sir. I'm asking
whether it’s true and correct.

ATTORNEY REED:

Well, no you’re not
asking him whether it’s true and
correct. You asked him whether I
reviewed it with him. Conversations
that he and I may have had are
privileged. You can ask him whether
the complaint’s true and correct.
That’'s a different gquestion.

ATTORNEY COLAVECCHT:

I don’'t think 1t 1is.

ATTORNEY REED:

Sargent’s Court Reporting Service, Inc.
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Well, that’s what I think
and I’'m objecting.

ATTORNEY COLAVECCHT:

All right. You’'re
instructing him not to answer that

gquestion.

ATTORNEY REED:

I'm instructing him not
to answer the guestion of whether he
and I reviewed the complaint before it
was filed, vyes. I'm instructing him
not to answer that. I’11l let him
answer anything you want about the
truth and accuracy of the complaint.

BY ATTORNEY COLAVECCHI:

Q. Sir, did you direct Mr. Reed to
Sigﬁ this complaint?

A . No.

Q . Did he go over this paragraph by
paragraph with you?

ATTORNEY REED:

I'm going to object again
and direct him not to answer.

ATTORNEY COLAVECCHTI :

Mr. Reed, I don’'t want to

Sargent’s Court Reporting Service, Inc.
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get into a semantics argument but as
vyou know you can’‘t sign this without
express authority from your client.

ATTORNEY REED:

Of course I can’'t and my
client here is General Woods and
Veneers, as you see the plaintiff is
named . And Mr. Keeler has testified
that he i1s the general manager for
Spencer Veneers. We brought him here
today because he is the person most
familiar with the transaction in
question. But General Woods and
Veneers obviously had an accounting
problem with your client because they
were paying for logs that they had not
received and that was their complaint.
And I dealt with Satish Chawla and
Satish Chawla provided me the
information. Satish Chawla 1is in
Canada and, as you’'re aware, the
Pennsylvania Rules of Ciwvil Procedure
allow me to sign and verify the
complaint if my client is not present

in the jurisdiction at the time and he

Sargent'’s Court Reporting Service, Inc.
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was not. He was 1in Canada. Mr. Chawla
went over the complaint with me in
detail and approved it before it was
filed. That’'s what you want to know.

ATTORNEY COLAVECCHT:

Yes, sir, I do.

BY ATTORNEY COLAVECCHT:

Q. Which brings up the next
question. Sir, your company 1in West
Virginia then is acting under the
direction of General Woods and Veneers
Limited, you’re not operating as an
independent unit? I don’'t mean that
you wouldn’t be responsible to them but
do they do all your bookkeeping?
That's General Woods. Do they do the
bookkeeping for Spencer Veneer?

A They oversee the bookkeeping.
The bookkeeping is done at Spencer
Veneer.

Q. Oversee 1it. But you must turn
over the money to them, I assume; 1is
that it?

A No.

Q. Well, would you explain to me

Sargent’s Court Reporting Service, Inc.
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why this complaint is filed by General
Woods rather than Spencer Veneer? I
just want to find out who we’re dealing
with.

ATTORNEY REED:

I think you’re really
asking a legal guestion and I’1l1 be
glad to answer it just to get through
this ---.

ATTORNEY COLAVECCHTI:

Go ahead. And I’m not
playing games with you.

ATTORNEY REED:

I'm not accusing anybody
of playing games. I just don’t think

this is the appropriate place to ask

these questions. If you want to send
us a set of interrogatories, I would be
glad to answer them. But I’'1ll answer

it here just to try to save time.

ATTORNEY COLAVECCHTI:

Sure.

ATTORNEY REED:

General Wocods and Veneers

£

is the party who paid for these logs.
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General Woods and Veneers is the party
who did not receive these logs,
therefore, General Woods and Veneers 1is
the appropriate plaintiff. That'’'s why
the complaint was filed in their name.

ATTORNEY COLAVECCHT:

Then you’re saying, sir,
that -tae logs that were sold from
Wallaceton Hardwoods wasn’'t sold to
Spencexrx Veneer?

ATTORNEY REED:

"They were sold to Spencer
Veneer. They were to be shipped to
Spencexr Veneer but General Woods,
because it is the owner indirectly of
Spencer Veneer, was making the payments
on these particular shipments. And my
understanding is they made two payments
for one shipment and they neQer
received the two other shipments. And
that’s why we’re here.

ATTORNEY COLAVECCHTI:

Are you saying, Mr. Reed,
then the logs were delivered to Spencer

to get to a ---7
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ATTORNEY REED:

The logs were never
delivered. That’s why we’re here. The
two shipments of logs that left your
clieqt’s facility never arrived at
either Spencer or General Woods and,
therefore, they overpaid and that'’'s
what they’'re seeking reimbursement for.

ATTORNEY COLAVECCHT:

You did receive some logs
I gather?

ATTORNEY REED:

There were three
shipments as your client testified and
you were here. And now I think you are
playing games with me.

ATTORNEY COLAVECCHTI:

No, I'm not.

ATTORNEY REED:

I'm testifying basically
in a case and it‘’s ridiculous, but I’'1l1
go ahead and say this because I think
it’s obvious from your client’s
testimony. What happened here 1is your

client released one load of logs to his

Sargent’s Court Reporting Service, Inc.
(814) 536-8908
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son’s company that was then taken to
Spencer in West Virginia and that

invoice was paid by General Woods on

behalf of its subsidiary, Spencer. And
then a second --- two more shipments,
or two more loads, of logs remained at

your client’s facility and your client
then released those to two truckers
with no identification, no indication
of where they were from. They left
without any paperwork and the logs
never arrived at either Spencer or
General Woods. Your client sent an
inveoice, nevertheless, to General Woods
and General Woods paid the first
invoice that had gone for the first
shipment, paid it twice. And vyour
client, instead of agreeing to refund
the double payment, credited it to the
invoice for the wood that had never
arrived at either General or Spencer.

I think that'’s the best summary of this

case I can give you. I'm really done

explaining anything. I'm not going to

say another word.

Sargent’'s Court Reporting Service, Inc.
(814) 526-8508
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ATTORNEY COLAVECCHT:

Okay. I appreciate your
courtesy. And I wasn’t trying to give
vyou a hard time.

BY ATTORNEY COLAVECCHTI:

Q. Mr. Keeler, then the one load of
logs, I gather, you‘re admitting was
received by Spencer Veneer?

A. Yes.

Q. Then, and I’'m trying to keep
this straight, when you get the 1ogs

the payment isn’t made by Spencer

Veneer, 1it’s made by General Woods and
Veneer; right?

A . It actually could be paid by
either party. In the case of the one

truckload of logs received the payment
was made, I believe, by Spencer Veneer

for $34,637.50.

Q. It was made by Spencer Veneer
not ---

A Yes

Q. ‘--- by General?

A Yes.

Q All right. And I think you’re

Sargent’s Court Reporting Service, Inc.
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alleging --- the complaint alleges that
General Woods and Veneer is paid on an
invoice or invoices for logs that were
not received; 1is that right? I mean,

you have ---.

A No.

Q. All right. Explain it, please,
sir

A I"1ll chronologically run through -
this. On 4/12 of '01 it appears that

Tom Alexander went to Wallaceton and a
tally of our draft purchase of logs. A
document of inspection was produced
covering approximately $90,862 worth of
cherry logs. We received one truckload
of that on 4/16 and that truckload was
paid for in the amount of around

$34,367.50 to Wallaceton Hardwoods.

Q. We being Spencer Veneer?

A Spencer, yes.

Q. All right.

A Now, later in life, August 1°% a

new inspection was made at Wallaceton.
Q. Is that 20017

A 2001.

Sargent’'s Court Reporting Service, Inc.
(814) 535-8908
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Okavy.
A . Which is approximately four
months later. A draft number 30160 was
created. The inspector appears --- the

inspection appears to be done by Tim
Carver and it generated an amount due
of $54,057.40 plus freight. Montreal
paid August 37% $55,668.40 to the
account.

Q. We’'re just talking paper now;
right? I mean, there wasn’'t. anything

delivered you’re saying?

A . I have not looked on deliveries
of the August 4*® order.
Q. Okay. Go ahead.
A Montreal paid approximately two

days later by wire $55,668.40 to
Wallaceton. They also wired again
September 4t r duplicating a payment,
for the same logs at $54,268.40. So
the two transactions are four months

apart and really separate from each

other. The first transaction consists
of three truckloads of logs, one
received and paid for, two we do not

Sargent’s Court Reporting Serxrvice, Inc.
(814) 536-8908
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show receivers on.

The second transaction four
months later is for a different
inspection. That amount was double
paid by Montreal by mistake and what we
understand from the previous testimony
is the second payment on the inspection
four months later was then crédited
back or applied back to the two
truckloads of logs that Spencer never
received.

Q. How 1is it determined what

General Woods pays and what Spencer

pays?

A This was during the start up
phase of Spencer Veneer, during the
start up phase of Spencer. If Spencer

was not capable in cash flow to pay for
all the logs, then Montreal would step
in and pay for logs and then charge
Spencer back for them.

Q. Would there be some paperwork
generated between Spencer and General
Woods?

A. If the logs were for Spencer,

Sargeant’s Court Reporting Sesrvice, Inc.
(814) 536-8508
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yvyeah. If the logs were for Montreal,
no.
Q. But these two payments that were

made by General Woods to which I think
you were just talking about ---

A, Yeah. i

Q. --- there would be some
paperwork from Spencer to General Woods
instructing them to pay Wallaceton
Hardwoods; 1is that right?

A, There was an original log
inspection draft, or tally, number
30160 that was apparently sent to

Montreal.

Q. From Spencer?

A From the Spencer log buyer, vyves.
Q. And the Spencer log buyer was?

A Tim Carver. And at the bottom
of the draft it says please --- I

forget what it says, please pay right
away or please wire the funds.
Something to that ---.

Q. Tim Carver 1s whom?

A He’s another log buyer for

Spencer Veneer.

Sargent's Court Reporting Service, Inc.
(814) 536-8508




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

o P O B O

He’'s an employee ---
Yes, he is.
--- of Spencer Veneer?

He was, yes.

Wallaceton Hardwoods?

A The log buyers don’t authorize
payments. They send in the drafts
showing log inspections ---.

Q. What does that mean, log
inspections?

A, The log buyer is to go to any
log producer and he 1s to look at the
product he has available; In that
process normally he turns the logs over

manually ---.

Q. That’s the seller?

A. OQur buyer.

Q. Okavy.

A . Occasionally with the help of

the producer and he wvisually inspects
the log, four sides, turns it over and
then he puts a tag on the end of the
log and he enters in a handheld

computer the tag number and what he

47

And he authorized the payment to
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believes the value or price per
thousand board feet that 1log should be.
At the end of an inspection he prints
out a tally and shows it to the
producer. I'"ve inspected these logs,
I'm deem them worth $54,000. It
doesn’t always agree with the producer.
The producer may say I want $58,000 for
them or the buyer may say I don’t want
three cf these logs, you’ve got to take
them out of the parcel. And so.it's a
negotiation process.

When they’re done a final copy
is generally made on a handheld
computer showing the inspection, the

tag numbers and the value of the

parcel.
Q. This 1is all on paper now?
aA. This 1is all on paper. And then

that log inspection is sent to the
factory, the corresponding factory it
belongs to, whether it’s Spencer or
Montreal. Then that inspection is sent
in. I'"ve viewed these logs, here are

the tag numbers, here’s the value of

Sargent’'s Court Reporting Service, Inc.
(814) 535-83508




10

11

12

13

14

15

16

17

18

12

20

21

22

23

24

25

49

the logs.

Q. Tim Carver would have done that?
A. Tim Carver would have done that.
Q. And then he would have got that
piece of paper. Would it have been

signed by a representative of

Wallaceton Hardwoods?

A No.

Q. Why not?

aA. I've rarely seen one signed.
Q. Wouldn’t there have to be

evidence of the agreement on behalf of
the seller?

A. I have rarely seen a legal
contract between a buyervand a seller
in logs. The most common place thing
is a simple log tally produced by the
log inspector himself. On a rare
occasion you may have a written
confirmation like a normal order would
be from the producer but that’'s very
rare when you see that.

Q. So in this case Tim Carver would
have produced what you describe as

a --- I'm sorry ---72

Sargent'’s Court Reporting Service, Inc.
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A They call them the log tally or
a draft. |

Q. I thought you said tally and
draft. You did use both words.

A, Yes. Because on the paperworxrk

sometimes it will say draft on 1it.
Q. And then he would take that to
your Spencer Veneer, right, plant in

Spencer, West Virginia?

A. If the logs were to come to
Spencexr Veneer, the draft would be sent
to Spencer Veneer. If the logs were to
be sent to Mdntreal, for example, the

draft would be sent to Montreal.
Q. In this case Mr. Carver did
generate a taliy?
A . Yes, he did.
Q. And did he deliver it to Spencer
Veneer or to Montreal?
A . I at this point don’t know the
answer to that. We both have copies of
it, I know that.

Have copieg of the tally?
A. Yes.

ATTORNEY COLAVECCHZI:

Sargent’s Ccurt Reporting Service, Inc.
(814) 536-8908
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That wasn’'t one of the
exhibits you gave me this morning or
gave us today?

ATTORNEY REED:

No.

ATTORNEY COLAVECCHT:

I'd like to ask for that,
if I may, sir. I mean, if you could
send 1t to me.

ATTORNEY REED:

I'"ll give 1t to you right

ATTORNEY COLAVECCHT:

Oh, good.

BY ATTORNEY COLAVECCHT:

Q. Are there two of them?
A . Well, there’s the original one,
3000 and then 30160.

ATTORNEY COLAVECCHT:

They were not one of the
exhibits this morning ---

ATTORNEY REED:

No.

ATTORNEY COLAVECCHTI:

--=- ©0or this afternoon?

Sargent’'s Court Reporting Service, Inc.
(814) 5236-8908
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ATTORNEY REED:

No, they were not.

ATTORNEY COLAVECCHT:

Just show me what'’s
draft 3000 and it has a
61807 Yes, I see the 3000.

ATTORNEY REED:

I don’t know what that
might have been attached to
other exhibits.

ATTORNEY COLAVECCHI:

That’s what I was

if it was. That looks

ATTORNEY REED:

Somewhere here 1is a

one also. You can have a

copy of that 1if you’d like.

draft 3000
draft of t
the top, 1
C-H-R-I-S-

purchase?

ATTORNEY COLAVECCHTI:

So you‘re showing me a
and then there’s a corrected
he 3000 which has written at
t says Christel,

T-E-L. This is corrected

Sargent’'s Court Reporting Service, Inc.

(814) 536-8908
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Correct.
A . The corrected one.

BY ATTORNEY COLAVECCHTI:

53

Q What about it?

A You’'ll also see it’s dated 5/009.
Q. 20017

A 2001.

0 The original one you were

showing me 1is dated?

A. 4/12.
Q. 20017
A, 4/12 1is for the original parcel

and the $90,000.

Q. Yes.

A The corrected one is just for

the single truckload that was received

and it was shown corrected on 5/9.

Q. By whom, who corrected it?
A, I don’t know the answer to that.
It was produced at Spencer, I can tell
you that.
Q. This one that’s draft 3000, that
was prepared by this Tim Carver?
A . No, Tom Alexander.

Sargent’s Court Reporting Service, Inc.
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Q. Tom Alexander. This means that
he checked all this wood, 1s that what

that means?

A. That’s what he was supposed to
have done, yes.

Q. Or logs, I guess you call them
logs. And then he gave this draft

3000, which also has a numbexr of 6180
on the top, he gave this to what,
Spencer Veneer?

A . Yes.

Q. And he was employed by Spencer
Veneer at the ﬁime; right?

A . Yes.

Q. ‘ And this shows a total of

$90,862 at the end; is that right?

A That'’'s correct.

Q. And this would represent?

A Approximately three truckloads.
Q. That Tim Carver --- exXxcuse me,
Tom -- -

A. Tom Alexander.

Q. --- Tom Alexander checked at the
log yard of Wailaceton Hardwoods; would

that be correct?

Sargent’s Court Reporting Service, Inc.
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A That'’'s correct.
Q. And he delivered this or mailed
it back to Spencer Veneer?
A, They're generally either faxed
or they’re delivered in the handheld
and we print them out.
Q. Okavy. And this would have meant
what? What would happen after he gave
this back to your company?
A . Well, we hold it in a file until
the logs are received in the log vyard.
When the logs are received in the log
vyard there’s a receiver tally. It’s
also generated on a handheld just like
those. And it says we received these
logs. When we receive the logs then we

turn them into the office and the

office ---.

Q. What office?

A . Qur office, Spencer Veneer, 1in
the accounting department. And they
correspond these --- the ticket numbers
here with the original invoice. If

it’s a multiple shipment, they would

have to have three receivers for that

Sargent’s Court Reporting Service, Inc.
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receiver.
Q. So you're saying your records

only show that what you call a receiver

A Yes

Q. --- yvou only have one receiver
sheet?

A . Yes.

Q. And that means that only load

was recelived?

A. That’s correct.

Q. At Spencer Veneer?

A That’s correct.

Q. And then is that a separate
document? May I see that?

A, Yes. You’ll see the receiver
was dated, I believe, 4/16. The
original purchase was 4/12. The
receiver is dated 4/16. And then later
on, on 5 --- excuse me, let me look at
the date --- on 5/09 of 2001 the
purchase, or the draft, is what you’'ve

really got to call it was changed and

it corresponds with the only truckload

Sargent’s Court Reporting Service, Inc.
(814) 53€6-8908
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Q. This says page two. Is there a

page one to this? Up here it says page

two. This 1s page one over here. This
isn‘'t page three, I guess. It looks
like page three. It says at the top.

Is that just a fax number?

A. That’'s just a fax.

Q. So it doesn’'t mean anything?
A . It doesn’t mean anything.

Q. And this one with Chrystal

represents again what?

A . It represents the original
single truckload received at Spencer
Veneer.

Q. The actual logs that you’'re
alleging were received at your
facility?

A. Yes.

Q. And it shows a price of

Q. Would that be the price placed
on it D>y you?

A That would have been the

57
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negotiated price between the supplier
and the log buyer. In this case I

assume 1t was Merwin and Tom Alexander.

Q. That’s the only record you have
on this transaction; right?

A. O0f that particular one, yes.

Q. Okay. So who sent the check out

on this one load again?

A. I wouid have to verify but I
would assume it’s sent by Spencer
Veneer.

Q. 211 right. Now I'm sorry 1if I'm
repeating but how did General Woods get
involved in this? None of this ---.

A Okay. At that point --- let'’'s
just say that’s the end of transaction
3000. We paid for one load of logs
received.

Q. All right.

A. And the paperwork corresponds.
There’s the receivers on one load of
logs, there’s payment on one load of
logs and there’s a revised purchase for
one load of logs. Four months later,

August 1°% ---

Sargent’s Court Reporting Service, Inc.
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A 2001.

Q Okay.

A That’s what I'm trying to find
here. There should have been a new
draft, a new inspection, by Tim Carver

at Wallaceton. -

Q. And when now, August ---7?
A. I believe it’s August 1°°%.
Q. Of 20017

A. Yeah.

Q.

A new inspection by Tim Carver,

who made this original one?

A . No, he did not.

Q. I thought you said ---.

A. Tom Alexander.

Q. Tom Alexander. I apologize.
OCkay. Go ahead, sir. You were

explaining to me and I interrupted vyou.
You were saying a new i{spection was
made by Tim Carver.

A. A new inspection éppeared to
have been made around Aﬁgust 1°* by Tim

Carver. There should be a draft 30160,

I believe, 1s the correct number.

59
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Q. Is that one of the exhibits that

we have here?

A. That’'s the one we’'re looking
for. Yes, 1t’s there.
Q. You have this attached as part

of your Exhibit Number One.
A . Okay.
Q . And was this prepared then by

Tim Carver?

A, Yes, 1t was.
Q. What does that represent?
A That’s a new inspection at the

Wallaceton facility for a new parcel of
logs.

Q. It has no relation to the
original ---

A Nothing.

Q. --- transaction, the original
draft 3000°7?

A. Nothing. There’s no
relationship at all.

Q. So Tim Carver went out to
Wallacezon Hardwoods, prepared this log
scale report or log tally, what you’'ve

salid 1is called a number of things,

60
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301607
A . Correct.
Q. I'm looking at it and it shows a

total of $54,057.40°7
aA. That'’'s what 1t says there, vyes.
Q. Then they have freight of $1,400

added on?

A . I believe that’s an estimate,
yes.
Q. Okay. For a total of

$55,457.40.

A. Uh-huh (yes) .

Q. Okay. And what came of this,
what heppened then after ---7?

A. Well, apparently two days later,
approximately August 379, Montreal wired
Wallaceton $55,668.40.

Q. And why would they do that?

A. Because at the bottom of the
draft --- and in this particular case 1

would imagine they wanted payment
before the logs moved.

Q. It says please wire transfer
into his bank account ASAP.

A That'’'s correct.

Sargent’s Court Reporting Service, Inc.
' (814) 536-8908




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

62

Q. Is that in the handwriting of
Tim?

A. I believe that’'s Tim Carver'’s
handwriting. So at that point Montreal

paid Wallaceton for that particular
drafctc. Approximately September g4th they
inadvertently paid them again for the
same draft and it was part of a

combination of payments.

Q. I mean, was 1t the same amount
$54,000 ---2?

A They're slightly different. One
was --- I show, and you'’ll have to look
at the reconciliation, I show the first

amount wired was 855,668 .40 on
September 4°" and a combination with

other payments they paid $54,268.40.

Q. And were the logs ---7?

A, Slightly off on the numbers.

Q. Were the logs received on this

301607

A I believe they have been, yes.

Q. And you're saying on this 30160

it got paid again?

A. It was paid twice by Montreal

Sargent’s Court Reporting Service, Inc.
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approximately one month apart.
Q. And is that the basis of your
lawsuit?

ATTORNEY REED:

I'm going to object, that

calls for a legal conclusion. You can
answer.

A. Well, because they paid twice on
30160 we got two issues. We've got

30160 that was paid twice and the
original draft 3000 we paid for the
logs that were received which was
leaving an outstanding balance of the
two mystery loads that we don’t know
what happened to. What I understand is
when he received the payment, the
second payment, on 30160 they back
applied that to the two loads of logs
four months earlier that are in
gquestion where they ever went. And
that’s why the client said he doesn’t
owe the monevy. He’s applying it to the
two mystery loads.

We have two different

transactions and it’'s interesting, I°11

Sargent’s Court Reporting Sexvice, Inc.
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point out they’re four months apart,
logs don’t sit for four months. They
can'’t. They become damaged.

BY ATTORNEY COLAVECCHT:

Q. What do you mean that logs don't
sit for four months?
A . Well, your first transaction 1is

4/12 and the first load was moved on

4/16, leaving two loads in Wallaceton's
vyard, approximately. What happened
between 4/16 and 8/1 I do not know. On
8/1 a new inspection was made. On 8/3

the first wire transfer was moved by
Montreal. On 9/3, or September 4a%® 1
should say, they inadvertently added it
again in another payment to Wallaceton
thus doubling up on that second
transaction four months latef.

Q. And why did Montreal pay 1it?

A, I don’'t know the answer to that
right now.

Q. Would you have instructed them
to pay it, I assume, tell them we don't
have the money, we want you to take

care of this?

Sargent’s Court Reporting Service, Inc.
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A, One of two things happened. If
Spencer at the time didn’t have the
money to wire transfer, we request
Montreal 1f they will do it. If they
agree, they do it in our behalf.
Sometimes though Montreal will buy 1logs
for themselves and Spencer will custom
cut and I don’t know which way this one
is without researching it. But if
Montreal procured these logs for
themselves, they still can come to
Spencer but at that point we don't own
the logs. We custom cut them, we cut
them into veneer for Montreal and we
ship the product back to Montreal. We
never keep 1it. |
Q. To your knowledge did General
deal directly with Wallaceton Hardwoods
for any logs?
A. I actually don’t know.

ATTORNEY COLAVECCHT:

May I make copies of
these, I assume? It will just take me
a few minutes?

SHORT BREAK TAKEN

Sargent’s Court Reporting Service, Inc.
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BY ATTORNEY COLAVECCHTI :

Q. I'm gathering, Mr; Keeler, that
you really don'’t have all the
information concerning this case. We
really need to talk to a repfesentative
of General Woods and Veneers; wouldn't
you agree with that?

A, I think that’s your discretion.
I know what Spencer Veneer has done.

Q. Well, understand I don'’'t know
who does what for your companiesgs and I
just asked for a person to testify that
would have full knowledge. And you
have quite a bit of knowledge but you
don’'t have all the knowledge about why

General Woods and Veneers would have

sent those checks; am I correct?
A I don’'t think that’s a true
statement, no.

Q. Ch? you do have all the

knowledge about it?

A. I don’'t have all the knowledge
but I do know. that Montreal made the
payment based on the draft of 30160 and

there appears to be records that they

Sargent’s Court Repcrting Service, Inc.
{814) 536-8908
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double paid that draft. I don’'t think
there’'s any guestion in that.

Q. Who would be the party at
General Woods with whom you would deal
concerning items where vou have

purchased logs from a place like

67

Wallaceton Hardwoods and then it’s paid

by General Woods?
A. We only deal generally with two
people. Satish would be the first

person.

Q. Satish Chawla?

A Yes.

Q. Okay.

A And Nick.

Q. Nick Totera?

A. Yes.

Q. T-0-T-E-R-A?

A Yes. And they’'re the only two

we would ever deal with.

Q. So they would have knowledge of

the dealings between Spencer Veneer and

General Woods and Veneer and as related

to Wallaceton Hardwoods; 1s that right?

A Yes.

Sargent’s Court Reporting Service, Inc.
(814) 536-8908
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Q. It wasn’'t meant as a charge,
sir, I'm just asking an inguiry.

A. Yeah.

Q. You gave an exhibit, being

Exhibit Two, to my client to look at.
It’s this letter on Wallaceton
Hardwoods stationary on which 1is
written a date of May 14°%", 2001. Whét
do you know about this letter?

A. The May 14°", 2001, I would like
to clarify that. That is a date that I
wrote on there that has nothing to do
with the letter. It'’s a handwritten
nofe. I have the original here. It

happens to be the date that Tom

Alexander was released from Spencer

Veneer. That’'s all that relates to.
Q. That was going to be my
gquestion. I was going to say I heard

my client say this 1is only about a
month old, this letter.

A . That 1s a copy of the copy that
I had in my folder this morning. And
one thing I did research was what date

was Tom Alexander released and he was

Sargent’s Court Reporting Service, Inc.
(814) 536-8908
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released on May l4th, 2001. And that
could have been written on any piece of

paper. It happened to have been

"written on that one that you’ve copied.

It has nothing to do with the date of
the original letter.

Q. Do yvyou know when it was received
by Satish Chawla?

A. No.

Q. Do I gather then that you have
no knowledge of these two truckloads of
logs that were picked up at Wallaceton
Hardwoods as testified to by Merwin
Graham?

A. That’s correct.

Q. Do you have any knowledge
through anyone else of the two loads
that were picked at Wallaceton
Hardwoods as testified to by Merwin
Graham?

ATTORNEY REED:

What do you mean by ---7?
I don’'t understand what you mean by
knowledge of ---.

ATTORNEY COLAVECCHI:

Sargent‘’s Court Reporting Service, Inc.
(814) 536-89%08
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If someone in his company
would have told him about it.

ATTORNEY REED:

Okay.

ATTORNEY COLAVECCHT:

I'd like to take a brief
break and talk to my client before
finishing up.

ATTORNEY REED:

Suré.
SHORT BREAK TAKEN

BY ATTORNEY COLAVECCHT:

Q. Mr. Keeler, when did you become
aware of the problem that is set out in
this complaint directed to Wallaceton
Hardwoods?

A. The exact date I don't know. It
would have been definitely after
September of 2001.

Q. What did you do to resolve the
problem?

A The original problem was
Montreal because o0of the doublg payment

and it wasn’t my job to resolve that

Sargent’'s Court Reporting Service, Inc.
(814) 536-8908
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because their accounting staff were the

ones to do that.

Q. So the loss was not your
company, 1t was General Woods; is that
right? That’'s not a very important

guestion to me but I'm asking.

A . That’'s an accounting function.
Q. Okavy. Did you talk to Mr.
Graham about this at all?

A. I don't believe so.

Q. Did he attempt to communicate
with you about the problem?

A . I don‘t recall. Like in the
year 2001, no. But later on when there
was a conflict between Wallaceton and
Montreal I'm sure he did call, vyes.

Q. He asked me why --- he attempted
to deal with you and you refused to
talk to him about it. Is that because
Montreal --- you figured it was
Montreal's problems not yours?

A Montreal wouldn'’t perceive 1t

it would be my business to settle a
financial dispute that was created by

their own accounting department. If

Sargent’s Court Reporting Service, Inc.
(814) 536-3908
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that problem had been created by
Spencer, absolutely I would have had to
step in and try to resolve it.

Q. And General Woods 1is the one

that went ahead and filed the legal

action not Spencer Veneer; 1s that
right?

A . That’'s correct.

Q. So Mr. Graham was expected to

deal with Montreal as far as this
problem was concerned?

A I believe in trying to reconcile
their double payment on this invoice,
their draft, ves.

Q. Montreal is the headquarters of
General Woods and Veneers Limited, I
guess; 1s that right?

A Yes, that’s correct.

ATTORNEY COLAVECCHT :

I have no further

gquestions.

ATTORNEY REED:

No guestions.

ATTORNEY COLAVECCHT:

Thank vyou. Thank you

Sargent'’s Court Reporting Service, Inc.
{(814) 536-8908
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very much.

DEPOSITION CONCLUDED AT 3:15 P.M.

* * * * * * * *

73

Sargent'’s Court Reporting Service,
(814) 536-890G8

Inc.
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COMMONWEALTH OF PENNSYLVANIA)

COUNTY OF ERIE

I, Heather E. Diemer, a Notary Public in and for
the Commonwealth of Pennsylvania, do hereby Eertify:

That the witness was first duly sworn to testify
to the truth, the whole tfuth, and nothing but the
truth; that the forégoing deposition was‘taken at the

time and place stated herein; and that the said

reduced to typewriting, .and consﬁitutes a true and
correct record of the testimony'given.by the witness.
I further certify that the reéding‘and signing
of said dépositioné were (éﬁp) waived by cdunSel for
the respective parties and by the witness.
1 further certify that I am not a relétive,‘

employeé or attorney of any of the parties, nor a

way interested directly or indirectly in this action.

IN WITNESS WHEREOF, I have hereunto set my hand

aﬁd stamp_thié éSEIﬁ\déy ofr1z>ELCL--EDC\C)ES . |

CERTIFICATE

)

.deposition was takén stenographically by me and

~ relative or employee of counsel, and that I am in no

. NOTARIAL SEAL
HEATHER E. DIEMER. Notary Public.
Waterford Twi, Erie County, PA

My Commission Expires Saot. 18, 2004

.PITTSBURGH, PA
- CLEARFIELD, PA
-STATE COLLEGE, PA

Time

ITVANVEOTITINS, T

-ERIE, PA
-OIL CITY, PA
- HARRISBURG. PA

 SARGENT'S
COURT REPORTING
SERVICE, INC.

210 Main Street
Johnstown, PA 15901

. +PHILADELPHIA, PA
- INDIANA, PA +SOMERSET, PA

-GREENSBURG, PA . WILKES-BARRE, PA

«CHARIFSTON WV
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SFPENCER VENEER - LLC
Log Scale Report
T ‘ . : : Draf
Nt ! .
p— __-\; _________ S S S SRS, WS W
IDate f\GB/ /228t |Time : 11'16'15 ~lInsp : TNC IGate :. 1 IYard ™4
| m—r i m fm e e e e - —_— e e e e e
erndur‘\  WALLACETN  (Tv ucker = S ILogger :
} e o e e e e e e e s S TS m T T T
| Tract : HGLLQCETN |Scale Method : DOAYLE
l _________________________________________________________
ILog# |Species IGradellengthiDiam. | Bft | $/MmBft [Amount Defect&Reason
[ e e e e e e e e e e e e e o o e e e e i et
128017421 CHERRY A 10 17 166 $6500.00 $ 689.00Q
128-2817422 CHERRY A 1@ 16 9 $650W.0Q $ 585.08
128-017425 CHERRY (& 13 14 81 $650@.0@ % I26. 3G
{28-@17424 CHERRY' ] 11 14 - £9 $6500.B3 $ 448.5Q
128-0174285 CHERRY A i A4 62 $652Q. 00 $ 4Q3.0608
128-017426 CHERRY A 12 1S 75 $6500.00 $ 487.5@
128-017427 CHERRY A 13 18 98 $650G.00 $ £37.00
{28-017428 CHEKRY A 10 16 9 6TaD.VR $ 585.83
jea-a17429 CHERRY A iz 14 75 $65Q0@.00 ¢ 487.3”
128-B17430 CHERRY A 1@ 16 9P $6500.02 $ 585.00
128-@17431 CHERRY & 8 15 62 $6500.00 ¢ Z50.00
128-917432 CHERRY A 12 14 75 $6500.00 % 487.50
| 28-817433 CHERRY - R 8 15 6Q $GEQR.0G & E90.00
1e8-017434 CHERRY . A a8 14 S $6500.88 $ ‘°5 DD
128—-017435 CHERRY A 2 l16 81 $6500.00 $ S26.50
| 28-B17436 CHERRY A 1@ 13 5@ $65010.080 @ 5&5.@@”
|28-217437 CHERRY A 1z 19 91 $65202.0@ $ 591.52, o
|28-@17430 CHERRY A 12 14 62 $6500. a0 & 4B3.0@: . % Al AU
l28-817439 CHERRY A 13 i&6 117 $6500.00 $ 760.50; " S
| 28-21744Q CHERRY A 9 17 95 $650V.0Y $ 617.30
128-017441 CHERRY A 9 17 9S $65Q2Q.00 $ &17.5@
128-@17442 CHERRY A 9 14, . S6 $6500.00 $ 364.03
128-017443 CHERRY A i@ 17 - 1@6 $6500.02 $ 689.0Q
{28-017444 CHERRY A 9 13 68 $652R.00 $ 442.0Q
128-@17445 CHERRY A - 9 i6 81 $650Q. 00 $ S5&6.5Q
igB—al17462 CHERRY A ie =4V 192 $7500.080 $+1442.20
128-@17465 CHERRY, A 12 (={"i] 208 $7500.00 $1560.00
\~R-@A17464 CHERRY A ° 18 110 $7502.00 $ B825.100
1 28-917465 CHERRY A 1@ 17 196 $6500.00 % £895.0@&
|28—Q17466 CHERRY A ] 4 144 $7500.00 $1080.08
|26=-217467 CHERRY A a8 =23/21 180 $75@a@.07 +13250.00Q2
- 128-017468 CHERRY A 8 21 144 $6SQ0.08 $ 936.00
|28-@17469 CHERRY A i1 21 199 $7500. 20 $1492.5Q@
i28-01747@ CTHERRY A 11 20 1/6 $/500.80 $1320.32
| 28-@17471 CHERRY A 10 17 106 $6500.00 $ 68%9.0@Q
128317472 CHERRY A 12 21 23% ¢7500.08 $1762.30
|28-017472 CHERRY A 8 28 288 $752Q. Q¢ $z2160.00Q
128-@17474 CHERRY A 1 24 275 $7500.00 $206&.50
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SFENCER LLC
~ Log Scale Repaort
Draft : 30160

[ o e e S e P e i e T T T R T T T
| Date ws/@1/2@dl  1Time : 11: 16 158 IInsp TNC Gate : 1 [Yard. : 1
| o e e e e e T
jVendar : WRLLACETN 1 Trucker i iLongeyv =
| e e e - _ e e e e e e e o e e e e S e e o e
I Tract : WALLACETN IScale Method : DOYLE
| _____________________________________ e o e o e e e v At i s e . R P Sk S At i B T o S e e St S S e
ALog# ISpec1es lGradelLengtthlam.l Bft | $/MBft |Amount [Defect&Reasonl
| m—————————— e o e e e e e e et e e st 2 o At o o S ettt o e o £ i e e e e e
128-01747S CHERRY A 10 16 92 $6500.09 $ S83.00 !
|28-817476 CHERRY" A 8 18 98 $7500.02 $ 735.80 !
128—-@17477 CHERRY . R 12 16 108 $6STW. B ¥ TOS, 9@ 1
188-017478 CHERRY al 10 14 62 $65D@.00 $ 403,00 [
|28-@1747% CHERRY A e 15 91 ¢7500.00 $ 68%.5Q o
|28~017480 CHERRY A 10 14 62 % 0.00 $% 2. 30 !
|28—-017481 CHERRY A 12 15 75 s65@0. 00 S 487.50 |
|268-017482 UHERRY =] 14 16 99 $75QQ.03 $ 742.50 |
128-017483 CHERRY A 1Q 16 oS! $75@Q. OR § 675.00 !
12A-017484 CHERRY A .9 17 95 $7500.08 $ 712.5@ |
| 28-@17485 CHERRY A 14 17 148 $7500. 0@ $1110.00 i
128-017486 CHERRY A 8 18 98 $6SPR. 02 $ 637.00 !
| 28-017487 CHERRY A 1z 17 127 ¢6502. 28 ¢ 825.53
|28-217488 CHERRY . A 14 L4 88 $6500.92 $ S72.0@@
|26~017489 CHERRY A 11 15 83 $65Q0.02 $ 539.5Q
128-017490@ CHERRY A 11 16 99 $7508.Y8 B T42.50
|28-@17491 CHERRY A 1 23 271 $7S00. 60 $z=@32.5a
126 817452 CHERRY o 9 18 112 $6502.00 $ 715.00@
[ 28-017493 CHERRY A 9 19 127 $6500.20 $ 8&5.5@
|28-317494 CHERRY A 10 21 181 $6500.00 $1176.38
|28~@17495 CHERRY . A g ze 182 $750@. 00 $136S.00
|28—-@17496 CHERRY A 12/13 19 169 $7509.00 $1267.50
{28-@17497 CHERRY A 13 L 23 293 $7500.08 $2197.50
128-917446 HARD MARL A 1® 13 SR $3200.00 $ 160.00
|28-017447 HARD MARL A 12 16 97 $320Q.8Q $ =88, 2w
I28~017448 HRARD MAPL A 1 14 L2 ¢3IEPB.2B ¢ 198. 404
| 28-@17449 HARD MARPL A 1@ Pl 160 $33202.00 ¢ Siz.Q@
L28-017450 HARD MAPL R 11 14 69 $3Z@W.00 $ 220,80
128-217451 HARD MARPL A 8 15 pR $3Z2Q. 0Q ¢ 192. QU
|28-017452 HARD MAPL A - 10 13 S¢ $32000. A0 ¢ 169, 12Q
| 28-0117453 HARD MAPL A 9 18 119 $320@. A0 & IS5.00
128-B17454 HARD MAPL A 9 14 56 $3°00.2@ $ 179.80
|28-R17455 HARD MAFL A 9 15/14 68 $3EQ0.0Q $ 217.6Q
|26-2174S6 HARD MARPL A 10 14 6 $3CVD. 00 -8 198.40
| 28-@17457 HARD MAFL A 1@ 18717 122 ?9@0 o@ $ I9Q. 4@
| CB-R217458 HNRD MAPL A 9 17 95 $3290.20@ $ 3IV4.00
| 28-017459 HARD MARL A 9 13 45'$33@0.0® ¢ 144, 0@
|2B-017460 HARD MARPL.A 10 15 7S $3200.00 $ 242.00



SFENCER VENEER LLC

Laog Scale Report
Draft : 3216@

: T G 8 W ey ey — — W W ey — — — ——n ——— A S S S— T G S P — . o, St A (ol g s Qo S Ty S Sy S
[ e e e e e — —— e !

IDate : ®B/@1/2081 |Time : 11:16:15 linsp : TNC IGate : 1  IYard : 1

Vemdor = WALLACETN 1Tracker o iLegmen s :
(Tract : wALLAGETN " |scale methad : DovLe f
::;;;—_-f—T;;;;;;;“—:g;;;;T;;;;;;T;;;;?T Bft 1 ;;met lRm;unt |Defect &Reason!
|28-017461 HARD MARL A & 18 98 $3200.00 % 813.60 . |
| Toee1 Number of Logs 1 77 Inamber of Defects = @ \Tetal Board Fees 3 8454 |
\Commemts 1 T T T Total Amount Due - s Saws7.48 3 E
| e e — e T L



'SFENCER. VENEER  LLC

Load Summary Report

Dwaff : I@I60n

lDate : 08/91/°®@1 [{Time = 11i:16: 14 Insp : TNC 1Gate =z 1 ivard. = 1

e e e o e e o — —_— e e o e e
IVendor "WALLACETN ATrucker 3 Il.ogger

| i e o e e o e e s T S S T T
|Twact : WALLACETN : ’ iScale Method : DOYLE'

[rAct R AT ROt s
| Specles |Grade | Number of LogsiTotal Footage |Total Amount. Pald lSub Footage

| CHERRY A &1 718z 43987. 2@ 7192

;EEZ—¥ZEQI__——____"_—_”'ZI“_"——‘"'"-'"";IS5"—__"“_2"15552—5;""—~"—"—_‘"§IEZ'
e meL A 1e 127z T Lav0. 40 1272

\Gpe Total . T T e s Twaraae o ae7E
:;;;;I—;;mber—of C:;s :- 77 1;;6;;;—;; Defects_: @"ITot;;_ggg;;—;;;;_zw_gzg;—
e T Due & ¢ Sees7.40
| - —— e o e e e e e

%OQA%yﬁ. 1400-. 08 \%H
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Wallaceton Hardwoods

NBOC - Attention: Paul Oris
ACCT# 103949914175

ABAY 44854710 -

Agg#'oqzzoegzg




CERTIFICATE OF SERVICE

I certify that I am this day serving a copy of the foregoing document upon the persons and in

the manner indicated below, which service satisfies the requirements of thie Pennsylvania Rules of

Civil Procedure, by depositing a copy of same in the United States Mail, Harrisburg, Pennsylvania,

with first-class postage, prepaid, as follows:

Joseph Colavecchi, Esquire
Colavecchi, Ryan & Colavecchi
221 East Market Street

P. O.Box 131

Clearfield, PA 16830

Date: February 17, 2004 -

391537vl

METTE, EVANS & WOODSIDE

3 044

M1chaelD Reed, Esquire

Sup. Ct. I.D. No. 35193
Jennifer A. Yankanich, Esquire
Sup. Ct. I.D. No. 84201

3401 North Front Street
Harrisburg, PA 17110
Phone: (717) 232-5000

Attorneys for Plaintiff
General Woods & Veneers, LTD
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- CH1s0

: ARTC
SPENCER  VENEER  LLC . d5§,,j

Draft : 3@

1Date @ Q4/1&/2081 ([ Tine 16:1:18 1Insp oM - 1Gate 1 IYard L
IVendor : WALLACTON |Trucker tlogyer

’ ___________________________________________________________________________________________
| Tract |Scale Method : DOYLE

| ________________________________________________________________________________________
ILog# ISpecics [GradeilLengthiDiam 1 Bft | 5 /MBFE 1Amount Defect&Reasc
|________“_____________________________-___~_______"______, ____________________
27-0Q2216 CHERRYs  C240/5 11 15 83 $5000. @2 § 413. Y

| £7-0B20Q8 CHERRY & RZZESGLE 149 51 $6T3@. @2 4 SO1.50 NEW TNGS
|27-0022d1 CHERRY p228L21 1 K] 55 $6500. @i § 357. 58

| 27 -Q020RE CHERRY n2Z828 9 19 £8 $5PRR.2Q $ 340. VT

| 27-222@03 CHERRY pnz2839 9 18 119 $6500.02 $ 715. 0@

| Y —202004 CHERRY p228591@ 17 196 $650Q.00 % 689.012

| g¥ —0050aT CHERRY P2256o1 1 16 99 $4500.02 & 44%.50

| -QQZ0vE CHERRY pZ2344 8 17 - 84 $650Q.@8 % S4&.0Q

| €F -Q@20a7 CHERRY RZ286S 8 16 © 78 $5500.¢8 $ 396. 00

| I —-22Z228 CHERRY [22783 ° 2 144 3600Q.E0 § ©b64.00

| S®—-222229 CHERRY: pzz784 8 19 118 46500, 00 ¢ 728. 00

| 27-92212 CHERRY R2Z9991% L L4 7% $65002.00 ¢ 487.90

|5% -ge2211 CHERRYe azdoz/ 13 19 183 $6500. 0@ $1189.3¢

| S -QQ2B12 CHERRY. Q24007 9 - 17 95 $650Q.0@ $ 617.3¢

| D -2o2n13 CHERRY e RZ¥00L 9 ik 81 $6SQQ.0w % SZ6. 3@

| 27-Q2E@14 CHERRY ® R24025 9 15 68 $6TOD.20 $ 442,00
l27-0@&D21S CHERRYs AZYOIO1L 5 18 © 159 $5p00,. 0@ $ 795, kv GUM
|27-2@2217 CHERRYs - RZ4GZY1E 18 108 3$6500.22 % 792,00

| #F-0B2018 CHERRY RZZG4814 17 148 $6500.@0 $ 96Z. Q@

|27 -0Q2@1% CHERRY NZ294921 1 10 59 $6500.20 ¢ 643.50

| @7-awZ@zd CHERRY RZZG 1 9 3 45 $650R.0R ¢ E98. 3@

| 27-0zZ@2) CHERRYs p24003 9 15 68 $650B.BA $ 442,00

| 27-22E@22 CHERRY NZZ849 8 17 84 $622Q.20 $ Sv4. QW

| 27-002023 CHERRY . -AZ299310 14 L6E $5002.00 $ 310.0B

| 27-0R2Q24 CHERRY L AZZ2F581 3 T 14 B1 $6S500. @0 § SPAH. TN

| 27-2@2a25 CHERRY pzzeazie - 14 75 $6502.00 % 487.%0

| 27-022026 CHERRY RZZ278G 10 17 106 $55Q@. 020 $ S83. 00

| BF —RR2CB27 CHERRY AZZT3Z14 16 1eh $0h500, 00 3 B813.0¢
j&7-2@2@28 CHERRY pzZzZ79z2ie S Y $6500, 20 $ 487.350¢

| 27 -0 NEa CRERRY Q22741 8 14 - SQ $6S0.¥2 3 325.09

¥ -Quzad3% CHERRY AZ20/514 16 186 $652@. 00 ¢ 819.U0
|27-2R2@d31 CHERRY. AZZZOGLE 19 169 $59500.0%2 % 925.5Q

| &7-0QEB3E CHERRY - RAZZ8H4L1d 16 ag $65Q0. 00 $ S585S.020

| B -002UIZ CHERRY RZZ282 3 zn {44 $65QQ.0Q@ ¢ 936.0@

| @r-0eea34 CHERRY , AZ22838 19 112 $6500, 00 $ 7a8.9%Q

¥ -0 2R35 CHERRY f228/6 9 18 110 $6520.00 ¢ 715.20

I -2R2@ 36 CHERRY AZZol7 9 17 95 $65QQ. 22 $ E£17.350

| 27 -2@iz@327 - CHERRY m 227469 17 5SS ¢epnd. 02 & 7. @D



SPENCER VENEER LLC

Leg Scale Report
Draft S00e
1 _________________________________________________________________________________
1Date @4/1¢/4wm1 |T1me 16: @L 18 ilnsp oM IBate 1 lYard 1
l—-——--———-——-—-—__.. ———————————————————————————————————————————————————————————————————
tVvendor 'z NF\LLF\C!DN lrrnckrr IHogger
| ____________________________________________________________________________________
| Tract 1S5cate hMewhod DOYLE
]-7 __________________________________________________________________________________
tLogh [Species IGradelLengthiDian. | Bft | $/MBft [RAmount {Defect&Reast
[ U
|27-00E07€6 CHERRY /ALK A /490 1@ - 15 g $6200. 00 $ 450, 00
127-vRzys /7 CHERRY fry9s 1€ 15 91 $65S9V.0Y ¢ 531 S
[27-0QZ278 CHERRY wH AZZ3531@ 16 90 $6@VQ.00 ¢ S5i40. 20
27-0@2079 CHERRY NZZ233510 15 7% 36SQQ. 08 $ 487.959Q
| 27-a22280 CHERRY Q2267510 1& 99 $50QV.0B2 $ 45@. V0
| 27-2@2@81 CHERRY AZ2429 9 1S £8 6SDQA.QG $ L42. Q1
|27-0a2ees CHERRY AZ2L 721 18 75 +602002. 002 L0, A
| 27-2122283 CHERRY RZ /12 17 106 $ES20. 02 $ 689, @0 SHAKE
|27-2Rcd84 CHERRY AZZLY S 1@ 7 {06 $6500. 22 ¢ 683. @@
i 27-223@85 CHERRY AZZ2L5Z1% . 16 9 36S0R. a0 % S559. 20
| 27-20E@86 CHERRY R220al 9 15 658 $650Q.02Q $ 442,08
| 27-3REAB7 CHERRY n2247 9 16 A1 3SRV, R ¢ S26.5¢
| £7-002288 CHERRY n2Z25081 4 16 126 $£50Q0.00 $ B819.0d
| 27-20228% CHERRY nZ23c0c1 1 16 39 $652Q. P9 $ 643.35Q
| 27-URE09Q CHERKRY NZZ5/0 8 19 by $6EVLO. QR b I60. 2w
| 27 -2BER2S 1 CHERRY NZ208/6 S 17 S $6HOQR,. 0% 3 B17.9¢
1 27-@0209% CHERRY (22546 9 14 56 $600Q, W § 33I6.0@
| £7-002893 CHERRY nz2z287 8 17 B4 $6QQQ, B $ SNG4, QD
| 27-0RE@94 CHERRY p2ZsaZie 16 L8 $65SQQ, @@ $ 70T. e -
| £7-0@3@35 CHERRY | AZ233413 . 18 1S9 $e00R. 0D $ 954,02 HEART DFF
| 27-0022358 CHERRY pZzZy/EZ1 S S $HPRR, Q7 § 4SU. QR
27-02Z1@1 CHERRY p2yo&7 9 g £8 46500, 02 ¢ 442,20 TAGS SCREW
|27-0@&1@2 CHERRY RZYOLY S 15 68 $6500. 08 3 443, VO
| 27-202103 CHERRY =~ RZZ836 9 15 68 $65S2Q. DR $ 44l2.0Q@
| 27-0021@4 CHERRY A2z2287 9 16 Al $65Q0.B08 $ S26.50
| 27-002 19S5 CHERRY ~ AZ09741@ 18 L3R $6500R, 22 ¢ 722,01
|27~0@21%6 CHERRY pzZZ253510 zn - {6@ $65D0, UQ $1040. Q0
1 27-@21127 CHERRY R22E0 L @ 19 141 $6%0Q.Q@ % 916.30@
| 27-202 128 CHERRY AZ229312 16 108 $6506.08Q $ 7¢z.Vd
| 27-202109 THFRRY, AZ255561 1 2 159 $650@. @9 $12933. 50
127-202110 CHERRY . 2230319 18 122 $65@. @@ $ 793,00
127-2@2111 CHERRY A S 1@ ) 122 $6SQb.@w $ 793.Q90
|27—-e2l s CZTHERRY QZZ//§ 3 S0 144 HERAD. BB ¢ B 4.
[27-22211% CHERRY pnZ2sosiy - - & 181 £6500.00 $1176.50
[27-0@2114 CHERRY n2Z/84 < 14 S& $600¢U. 00 $ 336.00
I27-2@2 115 CHERRY n22541 9 L4 Se $6S0@.02 ¢ 364.2Q
{27-@03 116 CHERRY AZzasz9 17 35 $650D. 0@ $ £17.SQ
|

R27-0@& 117 CHERRY n220s1 % 16 : £1 $+6SQR. AR % HE6. S0



SPENCER VENEER LLC

Lon Scale Report
Draft : 3000

l __________________________________________________________________________________
Date : B4/i2/30@t 1Time 16:01:18 1lnsp = TaM | Gate 1 fYard 1

| __________________________________________________________________________________
|Vendor WALLACTON | Trucker ILogger

vendor @ WALLRCTON ITHOENET [ oo e
{ Tract = 1Scale Method DOYLE

RSt e Defect SRz
iLog# |Species |GradetLengtnibDiam 1 Bft | § /MBRFE tAmount |DefectiReasor
| mmmm e m T T T T T R ————— e — -
|E7-0@2038 CHERRY AZZ273513 L4 a1 $6500.@2 $ SEE. 5V

| 27-08203% CHERRY a22755 12 15 . 75 $6500¢. 00 $ 407.50

|=7—-a2204@ CHERRY nZ274212 =5 181 $6500. B¢ $1176. 5%

|27 -pR=e41 CHERRY AZZ84S B 16 75 $65PQ. 02 § 468.00

|27-0@2042 CHERRY nZZ73813 S 98 $6SQ@. B0 $ E£37.90

| Z7—@a@ass CHERRY - AZZJ301E 1z - 61 $6S0E.08 % 396.30

| 27-0@2@44 CHERRY RZZOIG1E 19 165 36000@.02 ¢1idi4. 20

| pE-2@2245 CHERRY nZ2Z010 9 =) 144 $6500.98 § 936. 00

| BK-202246 CHERRY azZzoll! B 19 {1z 56500.02 s 728. 20

|27 -a02047 CHERRY RZZGS0L S 17 137 $LSAQ.00 5 BIL.IL

|27-002048 CHERRY pH3LELE 16 1pe $6Q0Q. Q@ ¢ £48.20

| 2782049 CHERRY RZZ75Z1@ 1a e2 sepe.an § 3732.09

j27-aa22S2 CHERRY RZZ28513 18 159 $6500. 08 $1233.35¢

|07 -_@zeS 1 CHERRY AZoYAeL 2 18 147 $65Q0. Q0 % 359, 5@
| 87-2020S2 -CHERRY n/9967 & 18 98 sbuee.ee ¥ 588. 0@

| 27-0@2253 CHERRY Q2055813 19 183 $650Q.va $1189.50

| 27-202054 CHERRY p227271@ 14 % $6000.08 § 372.00

| 27 -2R32SS CHERRY AZ220591.3 L4 81 $600.08 3 486.0@

|- ~GD2@SA CHERRY az2a3z 8 16 22 $600R. @2 § 432.0Q

| WP —2@2aS7 CHERRY pR22031 & 1S p2 0SRG.00 ¢ 392.00

| 27-2@225& CHERRY 22494 9 18 {12 $6500.00 3 713.00

| 27 -12BEQS5S CHERRY AZZ¢L11D 17 L6 35000, 09 ¢ S530.00

|27-20206@ CHERRY " nzZL541 @ 1S 75 $6500. @@ $ 487.5¢

j27-202061 CHERRY pRZ2561Q 15 25 $6S0Q@. @0 $ 487.5¢

27-0Q2062 CHERRYM aZZI7 9 14 S6 +55Q0, ¢ ¢ ZPa. e

| @R—-222e63 CHERRY ATIK 14401 1 18 135 $eS00.00 § B77.3Y

| 27—-0vd04 CHERRY a 144112 17 106 $6S00. 00 § -89. QR

| ¥ 222065 CHERRY nzzzig e 19 169 6509, 00 1098, 5%

| S -0RZ066 CHERRY azZ22218 S 18 {10 $600R. 2B § 662.0Y

| EF—222R67 CHERRY . AZZoo3 11 17 (16 +eSa. v & 754,00

| 5 -002068 CHERRY pzz2oo2i 16 59 s6SQR. Q@ $ 643, 0

| 27222269 CHERRY pzo4q499 ° 18 110 36500, 22 % 715, @

| E-2az073 CHERRY AzZ0g9498 17 35 $6900.0@ $ 617.59

| @F 202071 CHERRY pzo4qq97 8 16 2% 35000.00 $ 360.00

lg7-we207g CHERRY pz2327°% 15 68 $6500.0BQ § 44S. 00

| 27-2322732 CHERRY AZ236013 16 117 $6500.00 § 76@.39

| 27-0@2R74 CHERRY nzzjz8ie 16 . g0 $650@.2a $ 585.2¢

1 27-2@207S CHERRY NZog2q 19 v27 H0San. R s 823 5A



SPENCER VENEER  LLC
L.og Scale Repaort
Draft 3ouR

1 ._._._.-__._.____.._.-._________;____‘____,____.__.___‘-._.._.._._____.____.____._.____._._._......_..__‘.'. ________________
\Dats : ©4/12/22@1 ITime : 16:@1:18 Ilnsp : TOM IBate = 1 IYard : 1

l ________________________________________________________________________________________
IVendar : WALLACTON 1T ncker 3 [Logger @
it U
| Tract (Berale Methaod @ DOYLE

| ————————————————————————————————————————————————————————————————————————————————————
Loug# | Species |Grade llengthiDiam. | Bft | $/MBFL 1 Amount lDeFecL&Rea

| ___________________________________________________________________________________________

27-202118 CHERRY QZZ0k 13 16 117 $6501.20 % 760. 5@

{27-2n119 CHERRY AzZZerq 3 15 68 H5UAT. 0V 3 48B8. 120

|&7-2@&128 CHERRY RZZSHo10 17 106 $65Q0. 022 $ 689. 4l

27202121 CHERRY NZ2Z4921% 17 106 T62Q01.08 $ G3&. VW

| 27-22E 1228 CHERRY pz2egjLe. 15 7% $450@.00 $ 4B87.50

|27-002123 CHERRY RZZ2583 © 18 112 seSow.R@ $ 715,00

[g7-nuz1cs CHERRY TREZSel 9 16 B1 3LSRQ. k@ & S2E. 5D

|&7~-222125 CHERRY RZZY&8 12 18 147 $6502.020 $ .955.59

| K -2 16 CHERRY F22450 19 15 75 sLSo@a. @@ $ 487. 50
1 @¥-p@2127 CHERRY AZZo¥410 14 5 $6'5QQ. 20 $ 403,00

| BX-QQZ 128 CHERRY R22410 9 17 95 $6ERR. v ¢ 617.50

| -QE1e3 CHERRY REZL08 L2 1& 198 . $65072, @@ + 7Q2. 00

|27-0Qz132 CHERRY RZ2616 1Y 1S 75 s6S00%. 2@ % 487.35Q@

|27-2R2131 CHERRY AZZL6I510 14 2 s6SPR. 2B Y 403. 0.

| BF-QQ2132 CHERRY A2216 110 18 2E $65Q0Q. Q0 793. 00

| —30=133 CHERRY R2Z/6o11 17 116 $6S@2.08 $ 754.00

| -1 24 CHERRY nZ2 /6y 9 19 127 sesSo@. o0 & 835.3%59

IZF-QRZ 135 CHERRY AZZIe3 9 18 11@ $63500.0@ $ 715.0@

[$HE-QQE 136 CHERRY R2Z/62 9 17 95 $SPBG. QB $ 473. 0

w7 -QB2137 CHERRY RZHL7 9 18 112 26500.22 ¢ 7135.00

|27-002138 CHERRY ~ AZ0952 9 17 95 #6502.02 $ 617.509

j27-002139 CHERRY RzY0TS5 & 17 g4 $650Q.02 % S46. 00

27~-0@21i40 CHERRY nz2rae it 15 83 $6S00.00 $ 339.30

| &7-2221461 CHERRY NZH076 8 16 72 $6500.00 $ 468.00

| Z7-2@214% CHERRY RZo754 B 1c 72 $5S5002.00 ¢ 286.120

| 27-R@e 143 CHERRY A24077 8 18 98 $650Y. QR % 627.0Q

|27~-0@2144 CHERRY RZog&l 8 16 72 $6500.Q20 $ 488.00

e g -282145 CHERRY /S5 9 2L 144 36509, Q@ $ 936.0Y

|- 1486 CHERRY R2Z1541 19 141 $6SbR. QY ¢ 916.5@

| 27-322147 CHERRY fzze241 b 14 A8 $650@. R 3 S72.W0

| __________________________________________________________________________________________
lTotal Number of Logs : 144 INumber of Deret_ts S LTotal Boar d Feet



\ Exhibit E //




azxz7z2qn:’ 1G: 60 3@40275025

PRI E

TATSI U PR E e T

Tl 1)

opTERY

by .

, %

KRR =

. u: N

39 K

. <A *

LByt 3 3 W
YN i k
i L R RY W

V7 G

CHEPRY

¥ i
¢ o ]

oo il D




92/27/2002. 16:88  3843275A25

~

'SPENCER VENEER LLC

——y

' SPENCER VENEER, LLC
LOG YARD RECEIPT

Date:- L fl-0y

Trucker: %/a o"k ) Z“'/—?tZ'IC\L{\z\

Supplier.___ /A [ e Ao /gg

'Spedes

# of Ldgs

FReE uld

N9 10192

Bd. Ft.

[;/7€1"f>, I/ 4//5“',{‘- 4

NCagLe QRarmICd. (NG, 3Fdmcen

LY IT6ES

Total Bd. Fti:

Received by: %:-/;/a,, /{/,ZZ/




i Exhibit F
Jo



13 Pa.C.S.A. § 1204

Note 4

could‘not have been discovered until
flowering time. 0. Vandenberg and

COMMERCIAL CODE

Sons, N. V. v. Siter, 204 A.2d 494, 204
Pa.Super. 392, Super.19¢4.

§ 1205. Course of dealing and usage of trade

(a) Definition of course of dealing.
sequence of previous conduct betwee
transaction which is fairly to be regar

basis of understanding for interp
conduct.

—A course of dealing is a
n the parties to a particular
ded as establishing a common
reting their expressions and other

dealing having such regularity of observance in a place, vocation or
trade as to justify an expectation that it will be observed with respect
to the transaction in question. The existence and scope of such a
usage are to be proved as facts. If it js established that such a usage
is embodied in a written trade co .

de or similar writing the int
: naw erpreta-
tion of the writing is for the court © ®

(c) Effect on agreements.—A course of dealing between parties
and any usage of trade in the vocation or trade in which they are
engaged or of which they are or should be aware give particular
meaning to and supplement or qualify terms of an agreement.

(d) Construction.—The ex

(e) Applicable usage of trade.—An applicable usage of trade in the
Place w}}ere any part of performance is to occur shall be used in
Interpreting the agreement as to that part of the performance.

(f) Admissibility of evidence.—Evidence of a relevant usage of
tljade offered by one party is not admissible unless and until he has
given the other party such notice as the court finds sufficient to
prevent unfair surprise to the latter.

1979, Nov. 1, P.L. 255, No. 86, § 1, effective Jan. 1, 1980.

Uniform Commercial Code Comment

Prior Uniform Statutory Provision: Purposes: This section makes it

)

No such general provision but see clear that:
Sections 9(1), 15(5), 18(2), and 71, 1. This Act rejects both the

Ur;form Sales ACt- . dictionary” and the “conveyancer’s"

or text of prior provision, see Ap-  reading of a commercial agreement
pendix in end volume of Uniform Instead the meaning of the agree.
Laws Annotated, U.C.C, Master Edi- ment of the parties is to be dgeter-

tion. mined by the language used by them
54

75 s

“lay-

%
@

GENERAL PROVISIONS

and by their action, read and inter-
preted in the light of commercial
practices and other surrounding cir-
cumstances. The measure and back-
ground for interpretation are set by
the commercial context, which may
explain and supplement even the lan-
guage of a formal or final writing.

2. Course of dealing under sub-
section (1) is restricted, literally, to a
sequence of conduct between the
parties previous to the agreement.
However, the provisions of the Act
on course of performance make it
clear that a sequence of conduct af-
ter or under the agreement may have
equivalent meaning. (Section
2-208.)

3. “Course of dealing”’ may enter
the agreement either by explicit pro-
visions of the agreement or by tacit
recognition.

4. This Act deals with “usage of
trade” as a factor in reaching the
commercial meaning of the agree-
ment which the parties have made.
The language used is to be interpret-
ed as meaning what it may fairly be
expected to mean to parties involved
in the particular commercial trans-
action in a given locality or in a
given vocation or trade. By adopt-
ing in this context the term “‘usage of
trade” this Act expresses its intent to
reject those cases which see evidence
of “‘custom’’ as representing an effort
to displace or negate '“‘established
rules of law”. A distinction is to be
drawn between mandatory rules of
law such as the Statute of Frauds
provisions of Article 2 on Sales
whose very office is to control and
restrict the actions of the parties,
and which cannot be abrogated by
agreement, or by a usage of trade,
and those rules of law (such as those
in Part 3 of Article 2 on Sales) which
fill in points which the parties have
not considered and in fact agreed
upon. The latter rules hold “unless
otherwise agreed” but yield to the
contrary agreement of the parties.
Part of the agreement of the parties
to which such rules yield is to be

55
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CERTIFICATE OF SERVICE

I certify that I am this day serving a copy of the foregoing document upon the person(s)
and in the manner indicated below, which service satisfies the requirements of the Pennsylvania

Rules of Civil Procedure, by depositing a copy of same in the United States Mail at Harrisburg,

Pennsylvania, with first-class postage, prepaid, as follows:

Joseph Colavecchi, Esquire

221 East Market Street

P.0. Box 131

Clearfield, PA 16830

VIA HAND DELIVERY:

Clearfield County Prothonotary and Court Adminstrator

Date: March 10, 2004

Respectfully submitted,

METTE, EVANS & WOODSIDE

Jennjter A. Y, nkaﬁich, uire
/Ct. L.D/No. 84201

3401 North Front Street

P. O. Box 5950

Harrisburg, PA 17110-0950
(717) 232-5000 - Phone
(717) 236-1816 - Fax

Attorneys for Plaintiff, General Woods & Veneers,
LTD.




