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Page 1 of 6 Case: 2003-00393-CD

‘Current Judge: Paul E. Cherry

Francis L. Selvage, Dawn L. Retorick vs. Clearfield Hospital, Lois Eisenman, Jackie Stone, Thelma Stratton

Date

Civil Other
Judge

3/20/2003

5/19/2003

9/18/2003

X Filing: Praecipe for Writ of Summons Paid by: West, James J. Receipt No Judge
number: 1857398 Dated: 03/20/2003 Amount: $85.00 (Check) 4 CC and
Writs to Sheriff 3 CC and Writs to Attorney West

\xgheriff Returns: Now, March 24, 2003, served Defendants at place of No Judge
mployment. Shff. Hawkins $38.37 and Surcharge $40.00 paid by Atty.

Complaint. filed by s/James J. West, Esquire Verification s/FrancesL. No Judge
Selvage s/Dawn L. Retorick  Certificate of Service 1 cc to Atty West

10/21/2003 Filing: Praecipe for entry of appearance filed by Atty. Eric T. Smith, S. No Judge

11/12/2003

12/1/2003

1/8/2004

1/14/2004

2/3/2004

3/19/2004

4/28/2004

5/21/2004

12/6/2004

12/17/2004

12/21/2004

Elaine Diedrich and Schnader, Harrison, Segal & Lewis, LLP on behalf of
Defendants. 1 CC to Atty. Copy to CA

XPreliminary Objections filed by Atty. Smith. 1 CC to Atty. No Judge

mended Complaint. filed by, s/James J. West, Esquire  Verification No Judge
/Dawn L. Retorick s/Frances L. Selvage Certificate of Service 1 cc
to Atty

XPreIiminary Objections to Amended Complaint and certificate of service No Judge
filed by Atty. Smith. 1 CC to Atty.

RDER, NOW, this 7th day of January, 2004, re: Rule issued upon Fredric Joseph Ammerman
Plaintiff. Rule Returnable the 19th day of Feb.,2004, at 10:00 a.m.in
Courtroom #1. by the Court, s/FJA,P.J. 2 cc w/Memo re: responsibility to
serve rule on all parties to Atty Diedrich

Affidavit Of Service, Court's Order dated January 7, 2004 and Defendant's Fredric Joseph Ammerman
Preliminary Objections to Amended Complaint upon: JAMES J. WEST,
ESQ. filed by, s/Eric T. Smith, Esq. nocc

Answer To Defendants' Preliminary Objections to Amended Complaint. Fredric Joseph Ammerman
¥ filed by, s/James J. West, Esquire Certificate of Service 2 cc to Atty
West

ORDER, AND NOW, this 17th day of March, 2004, re: Defendants Fredric Joseph Ammerman
Preliminary Objections. by the Court, s/FJA P.J. 1 cc Atty West, 2 cc
Atty Smith

><Answer And New Matter To Amended Complaint. filed by, s/S. Elaine Fredric Joseph Ammerman
iedrich, Esq. Verification s/Lois Eisenman s/Jon R. Steen  s/Jackie
Stone s/Thelman Stratton  Certificate of Service 1 cc to Atty

AnswerTo New Matter. filed by, s/James J. West, Esquire Fredric Joseph Ammerman
Verification s/Dawn L. Retorick s/Frances L. Selvage  Certificate of
Service nocc

ertificate Prerequisite to Service of a Subpoena To Serve Documents and Fredric Joseph Ammerman
hings Pursuant to Pa.R.C.P. 4009.21, filed by s/ James J. West, Esquire.
No CC.

Defendants’ Motion for Protective Order filed by Atty. E. Smith. 1 CC to Fredric Joseph Ammerman
Atty.
bgrder, NOW, this 20th day of Dec., 2004, upon consideration of Paul E. Cherry
efendants’ Motion for Protective Order, a Rule is hereby issued upon
Plaintiffs to Appear and Show Cause why the Motion should not be granted.
Rule Returnable is scheduled the 3rd of Jan. 2005, at 2:30 p.m. in
Courtroom no. 2, Clfd. co. Courthouse. BY THE COURT, /s/ Paul E.
Cherry, Judge. 2CC & Memo Re: Service to Atty Smith

12/30/2004 §<Answer to Defendants' Motion for Protective Order, filed by s/James West, Paul E. Cherry

Esq. Three CC Attorney West
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Case Parties Filingdate  Judgment Disposition Date
2006-01628-CD Berringer, Michelle D. 09/18/2007  DJ Transcript Judgme  Writ of Executiol 9/18/2007
Defendant In favor of. Plaintiff
Citifinancial Judgment amount or comment:
Plaintiff Writ of Execution Reissued 9-18-2007
JMMMPC Company
Plaintiff
2006-02021-CD Brumberg, James 09/17/2007  Default Judgment Writ of Executiol 9/17/2007
Defendant in favor of: Plaintiff
Brumberg, Manuela Judgment amount or comment:
Defendant $56,735.67
LaSalle Bank, N.A.
Plaintiff
2007-00564-CD HSBC Mortgage Services, In 09/18/2007  Default Judgment Open 9/18/2007

2007-00564-CD

2007-00567-CD

2007-00621-CD

2007-00694-CD

Plaintiff
Smith, David W.
Defendant
Smith, Lorie A.
Defendant
HSBC Mortgage Services, In 09/18/2007
Plaintiff
Smith, David W.
Defendant
Smith, Lorie A.
Defendant
CSB Bank
Plaintiff
Moore, Dawn D.
Defendant
Moore, Robert A.
Defendant
Lezzer Lumber, Inc.
Plaintiff
Torrell & Bernardo Land Cory
* Defendant
Bank of America N.A. (USA) 09/21/2007
Plaintiff
Fieet National Bank
Plaintiff
Moore, Dawn D.
Defendant
Moore, Robert A.
Defendant

09/20/2007

09/20/2007

In favor of: Plaintiff
Judgment amount or comment;
73,996.12

Default Judgment Writ of Executiol 9/18/2007
In favor of:. Plaintiff

Judgment amount or comment:

73,996.12

Default Judgment Open 9/20/2007
In favor of: Plaintiff

Judgment amount or comment:

$18,558.25

Judgment Note Release/Lien  9/20/2007

In favor of: Plaintiff

Judgment amount or comment:

Release of Lot #40 in the Coke Hill Estates

Default Judgment Open 9/21/2007
In favor of: Plaintiff _

Judgment amount or comment:

$36,858.96
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Francis L. Selvage, Dawn L. Retorick vs. Clearfield Hospital, Lois Eisenman, Jackie Stone, Thelma Stratton

Date

Civil Other
Judge

5/26/2005 XOrder, AND NOW, this 25th day of May, 2005, following oral argument and Paul E.

the submission of briefs on Defendants' Motion for Protective Order in
response to Plaintiffs' Subpoena to Produce Documents or Things for
Discover, it is the ORDER of the Court as follows: (see original). BY THE
COURT/s/ Paul E. Cherry, Judge. 1CC Attys: J. West, E. Smith

10/24/2005 Notice of Intent to Serve Subpoenas to Produce Documents and Things for Paul E.

Discovery Pursuant to Rule 4009.21, filed by Teri imbarlina Patak Esq. No

C.
10/28/2005 )éertificate Prerequisite to Service of a Subpoena Pursuant to Pa.R.C.P. Paul E.

12/1/2005

4/3/2006

4/5/2006

) 5)’\0(3
4/28/2006

5/5/2006

009.22 Directed to Pennsylvania Nurses Association, OPEIU, LOCAL 112,
iled by Terri Imbarlina Patak Esq. No CC.

Stipulation for Protective Order, dated December 1, 2005. In Re: Paul E.
Confidential Recordings. BY THE COURT: /s/ Paul E. Cherry, Judge. 1CC
. Atty Diedrich.

Motion For Summary Judgment Filed on Behalf of Defendant Clearfield, Paul E.
Hospital, filed by s/ Terri Imbarlina Patak No CC

Motion For Summary Judgment Filed on Behalf of Defendants Lois Paul E.
Eisenman, Jackie Stone and Thelma Stratton. Filed by s/ Terri Imbarlina
Patak, Esquire. No CC

Scheduling Order, NOW, this 4th day of April, 2006, it is Ordered that Paul E.
Defendants Lois Eisenman, Jackie Stone and Thelma Stratton's Motion for
Summary Judgment shall be argued on May 11, 2006, at 11:00 a.m. in

Courtroom No. 2. By The Court, /s/ Paul E. Cherry, Judge. 4 Atty. Patak

Scheduling Order, NOW, this 4th day of April, 2008, it is Ordered that Paul E.
Defendant Clearfield Hospital's Motion for Summary Judgment shall be

argued on May 11, 2006, at 11:00 a.m. in Courtroom No. 2. By The Court,

/s/ Paul E. Cherry, Judge. 4CC Atty. Patak

Motion For Two Week Extension to Answer Summary Judgment Motion,  Paul E.
filed by s/ James J. West, Esquire

Order, NOW, this 1st day of May, 2006, Motion for a 14-day Extension of  Paul E.
Time in which to file an Answer to the Motion for Summary Judgment is

Granted and the Plaintiffs' counsel is granted a 14-day extension in which

to respond to the Defendants' Motion for Summary Judgment. By The

___———60trt, /s/ Paul E. Cherry, Judge.

6/6/2006

Order, NOW, this 4th day of May, 2006, upon consideration of Defendants' Paul E.
Motion for Summary Judgment, Ordered that argument on said Motion has
been rescheduled from May 11, 2006 at 11:00 a.m. to the 2nd day of June
2006 at 9:00 a.m. in Courtroom No. 2. It is the responsibility of Plaintiffs'
_Counsel to serve certified copies of said scheduling Order upon all
Defendants. By The Court, /s/ Paul E. Cherry, Judge. 5CC Atty West

\)<Order NOW, this 2nd day of June 2008, following argument on Defendants' Paul E.

Motion for Summary Judgment, it is the ORDER of this Court that counsel
for Defendants shall provide the Court with response to oral argument of
Plaintiffs, and Plaintiffs shall provide reply and memorandum of law to
defendant's reply and memorandum of law within no more than twenty (20)
days from today's date. BY THE COURT: /s/ Paul E. Cherry, Judge. 2CC
Atty J. West and E. Smith.

Cherry

Cherry

Cherry

Cherry

Cherry

Cherry

Cherry

Cherry

Cherry

Cherry

Cherry

Cherry
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2007-00700-CD Anderson, Shirley J. 09/17/2007  Default Judgment Discontinued/Dis 9/17/2007
Plaintiff In favor of; Plaintiff
Clearfield Bank & Trust Com Judgment amount or comment:
Subject 9/17/2007 Praecipe for Partial Discontinuance of
CNB Bank Levy/Garnishments
Subject
First Commonwealth Bank
Subject
Northwest Savings Bank
Subject
2007-01217-CD Chase Bank USA, N.A. 09/20/2007 Consent Judgment Open 9/20/2007
Plaintiff In favor of: Plaintiff
Cummings, Donald J. Judgment amount or comment:
Defendant $3,753.01
2007-01332-CD Lee, Nikki L. 09/18/2007  DJ Transcript Judgme Wit of Executiol 9/18/2007
Plaintiff In favor of: Plaintiff
McGary Electric Judgment amount or comment:
Defendant $4,454.00
McGary, Bobbie
Defendant
Timberland Federal Credit U
Subject
2007-01333-CD Lee, Nikki L. 09/18/2007  DJ Transcript Judgme  Writ of Executiol 9/18/2007
Plaintiff In favor of: Plaintiff
McGary, Kirt Judgment amount or comment:
Defendant $4,316.50
Timberland Federal Credit U
Subject

2007-01366-CD

2007-01521-CD

2007-01523-CD

D. C. Guelich Explosive Co. 09/21/2007
Plaintiff

Madera Enterprises, Inc.
Defendant

Equity One, Inc.
Plaintiff

Sloppy, Robert
Defendant

Leach, Christopher
Defendant

Northwest Savings Bank
Plaintiff

09/17/2007

09/17/2007

DJ Transcript Judgme Wit of Executiot 9/21/2007
In favor of; Plaintiff
Judgment amount or comment:

$8,127.50

DJ Transcript Judgme Open 9/17/2007
In favor of: Plaintiff

Judgment amount or comment:

$3,730.22

DJ Transcript Judgme Open 9/17/2007

In favor of: Plaintiff
Judgment amount or comment:
$3,450.34

User: LMILLER
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Civil Other
Date Judge

10/16/2006 Opinion and Order, filed cert. to Atty's Smith & West. Paul E. Cherry
Now, this 16th day of October, 2006, Order regarding Motion for Summary
Judgment as follows: Request to Dismiss Plaintiffs' Complaint in its entirety
is hereby DENIED.
Request to Dismiss Plaintiffs' claim fo r Intentional Infliction of Emotional
Distress is hereby GRANTED.

12/11/20086 Certificate of Readiness for Trial, Re: Jury Trial, filed by s/James J. West, Paul E. Cherry
Esqg. One CC Attorney West

3/19/2007 Certificate Prerequisite to Service of a Subpoena Pursuant to Pa.R.C.P. Paul E. Cherry
4009.22 directed to Gentiva Health Services, Olsten Health Services, and
the Pennsylvania Department of Health, filed by s/ S. Elaine Diedrich Esq.
No CC.

3/28/2007 )(Defendants' Motion to Compel Plaintiffs to Submit to Mental Examination  Paul E. Cherry
)<b/ Physician, filed by s/ S. Elaine Diedrich, Esquire. No CC

Defendants' Motion For Status Conference, filed by s/ S. Elaine Diedrich,  Paul E. Cherry
squire. No CC

3/29/2007 Order, NOW, this 29th day of March, 2007, Ordered that a status Paul E. Cherry
conference and argument on the Motion to Compel will be held on the 3rd
day of April, 2007, immediately following Civil Call, which commences at
11:00 a.m. in Courtroom 2. By The Court, /s/ Paul E. Cherry, Judge. 2CC
Attys: J. West, E. Smith

4/5/2007 Order, NOW, this 3rd day of April, 2007, Ordered that discovery shall close Paul E. Cherry
by July 31, 2007. (see original) Pretrial conference shall be held at 1:00
p.m. on August 24, 2007 with Jury Selection to be at 9:00 a.m. on August
28, 2007. Trial shall be held on October 15th through the 23rd, 2007.
Counsel are not required to appear for Civil Call on July 26, 2007. By The
Court, /s/ Paul E. Cherry, Judge. 2CC Attys: West, E. Smith

4/11/2007 Defendants’ Supplement to Motion to Compel Mental Examination of Paul E. Cherry
Plaintiffs and Motion for Status Conference, filed by s/ John K. Gisleson
Esq. No CC.

4/19/2007 Miscellaneous Payment: Subpoena Paid by: Schnader Harrison Segal &  Paul E. Cherry
Lewis LLP Receipt number: 1918645 Dated: 4/19/2007 Amount: $9.00
(Check)

5/4/2007 Order, NOW, this 3rd day of May, 2007, it is Ordered that Pre-Trial Paul E. Cherry
Conference scheduled on august 24, 2007 is rescheduled to August 24,
2007, at 11:00 a.m. in Judge's Chambers. By The Court, /s/ Paul E.
Cherry, Judge. 2CC Attys: West, E. Smith

5/30/2007‘77 Defendants' Motion for Protectiave Order, filed by Atty. Diedrich no cert. Paul E. Cherry
nokr g copies.

5/31/2007 rder, this 30th day of may, 2007, it is Ordered that telephone hearing with Paul E. Cherry
L>(Sagard to Defendants’ Motion for Protective Order shall be scheduled for
June 6, 2007, at 11:30 a.m. Counsel for Defendants shall initiate said
telephone hearing by contacting counsel for the Plaintiff and the Court. By
he Court, /s/ Paul E. Cherry, Judge. 2CC Attys: E. Smith, West
6/8/2007 \><‘

Order, this 6th day of June, 2007, following argument on the Defendant's  Paul E. Cherry
otion for Protective Order and upon consideration of same, said Motion is

granted as follows: (see original) By The Court, /s/ Paul E. Cherry, Judge.

2CC Attys: West, E. Smith
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2007-01528-CD Gabriel, Catherine J. 09/17/2007  Judgment Note Open 9/17/2007
Defendant In favor of: Plaintiff
Gabriel, Harry J. Judgment amount or comment:
Defendant $77,493.85
Katzen Investments
Plaintiff
Schramm, Richard M.
Defendant .
Universal Display Co., Inc.
Defendant
2007-01529-CD CSB Bank 09/17/2007  DJ Transcript Judgme Open 9/17/2007
Plaintiff In favor of: Plaintiff
Zortman, Susan Judgment amount or comment:
Defendant 1060.15
2007-01530-CD CSB Bank 09/17/2007  DJ Transcript Judgme Open 9/17/2007
Plaintiff In favor of: Plaintiff
Stucke, William B. Judgment amount or comment:
Defendant » 4006.02
2007-01536-CD Commonwealth of Pennsylve 09/19/2007  Commonwealth Lien Open 9/19/2007
Plaintiff in favor of: Plaintiff
Fairman, Emily D. Judgment amount or comment;
Defendant $7,198.35
Fairman, William S.
Defendant
2007-01538-CD American Debt Sales 09/19/2007  DJ Transcript Judgme  Open 9/19/2007
Plaintiff In favor of: Plaintiff
Centurion Capital Corporatio Judgment amount or comment;
Plaintiff $2,495.35
Dillon, Michelle M.
Defendant
Household Bank
Plaintiff
Palisades Acquisition XVI, LI
Plaintiff
2007-01539-CD Aspire 09/19/2007  DJ Transcript Judgme  Open 9/19/2007
Plaintiff In favor of: Plaintiff
Dickson, James K. Judgment amount or comment:
Defendant $1,193.97
Midland Credit Management,
Plaintiff

Midland Funding LLC
Plaintiff
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7/M17/2007 Order, this 17th day of July, 2007, it is Ordered that Pre-Trial Conference is Paul E. Cherry
rescheduled from August 24, 2007, to August 27, 2007 at 2:30 p.m. in
Courtroom 2. By The Court, /s/ Paul e. Cherry, Judge. 1CC Attys: West,
E. Smith

7/27/2007 -] Defendant's Motion for Protective Order, filed by s/S. Elaine Diedrich No  Paul E. Cherry
(\o* ™M (’\ “— CC
7/30/2007 Order, this 30th day of July, 2007, Motion for Protective Order shall be Paul E. Cherry

Granted. Plaintiffs' Notice of Deposition is quashed. By The Court, /s/ Paul
E. Cherry, Judge. 2CC Attys: J. West, E. Smith

8/27/2007 ’Amended Pretrial Statement of Defendants, filed by s/ S. Elaine Diedrich,  Paul E. Cherry
Esquire. no CC

8/28/2007 XOrder, Jury Selection is scheduled for August 28, 2007, at 9:00 a.m. in Paul E. Cherry
Courtroom 2. Trial is scheduled for Oct. 15, 16, 17, 18, 19, 22, 23, 2007,
beginning at 9:00 a.m. in Courtroom 2. (see original). By The Court, /s/
Paul E. Cherry, Judge. 1CC Attys: J. West, E. Smith

9/14/2007 Y Defendants' Motion in Limine to Preclude Argument or Evidence Paul E. Cherry
V" Concerning the Plaintiffs' Damages. filed by s/ S. Elaine Diedrich Esq. 1CC
Atty.
efendants’ Motion to Strike Plaintiffs' Jury Demand on Their Paul E. Cherry

\ Whistleblower and Mcare Act Claims or, in the Alternative, to Preclude
Plaintiffs' Counsel from Describing the Plaintiffs at Trial as "Whistleblowers"
or Referencing the Term "Whistleblower" or the "Whistleblower Law", filed
by s/ S. Elaine Diedrich Esq. 1CC Atty.

Defendants’ Motion in Limine to Preclude Evidence at Trial Concerning the Paul E. Cherry
~2004 Department of Health Survey of Clearfield Hospital and the Reasons

for Defendants Eisenman and Stone Leaving their Employment with

Clearfield Hospital in 2004, filed by s/ S. Eliane Diedrich Esq. 1CC Atty.

Defendant's Motion in Limine to Preclude any Evidence of Alleged Paul E. Cherry
Retaliation against Plaintiffs Occurring before September 21, 2002, filed by
s/ S. Eliane Diedrich Esq. 1CC Atty.

efendants Motion in Limine to Preclude Evidence Concering "Chest Paul E. Cherry
Pams" Allegedly Suffered by Fran Selvage in 2002, filed by s/ S. Eliane

drich Esq>1CC Atty.
%endants Motion in Limine to Preclude Argument or Evidence on Plaintiff Paul E. Cherry
Retorick's Leg Condition or Related Pain, filed by s/ S. Eliane Diedrich Esq.
CC Atty.

efendants’ Motion in Limine to Preclude Plaintiffs’ Expert Report and Paul E. Cherry
Expert Testimony of Stanley E. Schneider, filed by s/ S. Elaine Diedrich
Esq. 1CC Atty.

)éefendants Motion in Limine to Preclude Plaintiffs From Introducing Paul E. Cherry
vidence that After They Resigned Their Employment, Thelma Stratton Did
Not Recommend Them for Rehire, filed by s/ S. Eliane Diedrich Esq. 1CC

, tty.
9/17/2007 Motion to Withdraw Jury Demand and Proceed Non-Jury as to All Counts, Paul E. Cherry
filed by s/ James J. West, Esquire. No CC

otion In Limine to Exclude The Testimony of Defendants' Expert Paul E. Cherry
itnesses, filed by s/ James J. West, Esquire. No CC
laintiffs' Reply to Defendants' Memorandum of Law on Preclusion of Paul E. Cherry

idence on Damages, filed by s/ James J. West, Esquire. No CC
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2007-01540-CD Anderson, Michael J. 09/19/2007  DJ Transcript Judgme Open 9/19/2007
Defendant In favor of: Plaintiff
HSBC/Private Label Judgment amount or comment:
Plaintiff 3123.50
Palisades Collection LLC
Plaintiff
2007-01541-CD JMMMPC Company 09/19/2007  DJ Transcript Judgme Open 9/19/2007
Plaintiff In favor of: Plaintiff
Leigey, Larry E. Judgment amount or comment:
Defendant 907.85
2007-01541-CD JMMMPC Company 09/19/2007  DJ Transcript Judgme  Writ of Executiol 9/19/2007
Plaintiff In favor of: Plaintiff
Leigey, Larry E. Judgment amount or comment:
Defendant 907.85

2007-01543-CD

2007-01547-CD

2007-01548-CD

2007-01549-CD

2007-01550-CD

2007-01551-CD

PA State Employees Credit L 09/20/2007
Plaintiff

Sawyer, Catherine A.
Defendant

Commonwealth of Pennsylve 09/20/2007
Plaintiff

Newman, Marsha J.
Defendant

Newman, Norman D.
Defendant

Commonwealth of Pennsylve 09/20/2007
Plaintiff

Conklin, Mike J.
Defendant

Commonwealth of Pennsylve 09/20/2007
Plaintiff

Kephart, Nesta A.
Defendant

Kephart, Wallace A.
Defendant

Brewbaker, Charles N.
Defendant

Commonwealth of Pennsylvz
Plaintiff

Commonwealth of Pennsylve 09/20/2007
Plaintiff

Kahl, Michelle F.
Defendant

Kahl, Stuart E.
Defendant

09/20/2007

DJ Transcript Judgme Open
In favor of. Plaintiff

Judgment amount or comment:
$3,437.34

Commonwealth Lien Open
In favor of: Plaintiff

Judgment amount or comment:
$3,845.81

Commonwealth Lien Open

v In favor of: Plaintiff

Judgment amount or comment:
$1,428.15

Commonweaith Lien Open
In favor of. Plaintiff

Judgment amount or comment;
$848.24

Commonwealth Lien Open
In favor of: Plaintiff
Judgment amount or comment;

Commonwealth Lien Open
In favor of: Plaintiff

Judgment amount or comment:
$1,090.57

9/20/2007

9/20/2007

9/20/2007

9/20/2007

9/20/2007

9/20/2007
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9/19/2007 1/ Order, this 19th day of Sept., 2007, Defendants' Motion in Limine to Paul E. Cherry
Preclude Any Evidence of Alleged Retaliation Against Plaintiffs Occurring
Before Sept. 21, 2002, shall be argues on Oct. 5, 2007, at 1:30 p.m. in
Courtroom 2. By The Court, /s/ Paul E. Cherry, Judge. CC to Gisleson &

est
‘)%/rder, this 19th day of Sept., 2007, it is Ordered that the Defendants’ Paul E. Cherry
Motion in Limine to Preclude Evidence at Trial Concerning the 2004
Department of Health Survey of Clearfield Hospital and the Reasons for
Defendants Eisenman and Stone Leaving Their Employment with Clearfield
Hospital in 2004 shall be argued on Oct. 5, 2007, at 1:30 p.m. in Courtroom
\)é By The Court, /s/ Paul E. Cherry, Judge. CC to Gisleson & West

rder, this 19th day of Sept., 2007, it is Ordered that Defendants' Motion in Paul E. Cherry
Limine to Pre clude Evidence Concerning "Chest Pains" Allegedly Suffered
by Fran Selvage in 2002 shall be argued on Oct. 5, 2007, at 1:30 p.m. in
Courtroom 2. By The court, /s/ Paul E. Cherry, Judge. CC to Gisleson and
West

rder, this 19th day of Sept., 2007, it is Ordered that Defendants' Motion to Paul E. Cherry
)étrike Plaintiffs' Jury Demand on Their Whistleblower and MCARE Act
laims, or, in the Alternative, to Preclude Plaintiffs' Counsel from
Describing the Plaintiffs as "Whistieblowers" or Reference the Term
"Whistleblower" or the "Whistleblower Law" shall be argued on Oct. 5,
2007, at 1:30 p.m. in Courtroom 2. By The Court, /s/ Paul E. Cherry,
Q<¢Yudge. CC to Gisleson & West

Scheduling Order, this 19th day of Sept., 2007, it is Ordered that Paul E. Cherry
Defendants' Motion in Limine to Preclude Argument or Evidence

Concerning the Plaintiffs’ Damages shall be argued on Oct. 5, 2007, at 1:30

pm. in Courtroom 2. By The Court, /s/ Paul E. Cherry, Judge. CC to Attys:

Gisleson & West

><gcheduling Order, NOW, this 19th day of Sept., 2007, it is Ordered that Paul E. Cherry
efendants’ Motion in limine to Preclude Plaintiffs from Introducing

Evidence that After They Resigned Their Employment, Thelma Stratton Did

not Recommend Them for Rehire shall be argued on Oct. 5, 2007, at 1:30

p.m. in Courtroom 2. By The Court, /s/ Paul E. Cherry, Judge. CC to Attys.

Gisleson & West

X Scheduling Order, this 19th day of Sept., 2007, it is Ordered that Paul E. Cherry
Defendants' Motion in Limine to Preclude Plaintiffs’ Expert Report and
Expert Testimony of Stanley E. Schneider shall be argued on Oct. 5, 2007,

at 1:30 p.m. in Courtroom 2. By The Court, /s/ Paul E. Cherry, Judge. CC

. fo Gileson & West
Scheduling Order, this 19th day of Sept 2007, it is Ordered that Defendants' Paul E. Cherry
otion in Limine to Preclude Argument or Evidence on Plaintiff Retorick's
Leg Condition or Related Pain shall be argued on Oct. 5, 2007, at 1:30 p.m.
in Courtroom 2. By The Court, /s/ Paul E. Cherry, Judge. CC to Attys:

Gileson, West
9/24/2007 ><Order, NOW, this 24th day of Sept., 2007, upon consideration of the Motion Paul E. Cherry
to Withdraw Jury Demand and Proceed Non-Jury As to All Counts, it is
Ordered that said Motion is Denied. ltis further Ordered that the Plaintiffs
are voluntarily dismissing the actions set forth for defamation (Count 1V)
and false lights (Count V) and said Counts are Dismissed. By The Court,
/s/ Paul E. Cherry, Judge. 2CC Attys; J. West, J. Gisleson, E. Smith
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All Judgment Types
Disposition
Case Parties Filing date Judgment Disposition Date
2007-01552-CD Commonwealth of Pennsylve 09/20/2007  Commonwealth Lien Open 9/20/2007
Plaintiff In favor of; Plaintiff
Parada, Dennis K. Judgment amount or comment:
Defendant $819.66
2007-01553-CD Commonwealth of Pennsylve 09/20/2007  Commonwealth Lien Open 9/20/2007
Plaintiff In favor of: Plaintiff
Cuthbert, Angela J. Judgment amount or comment:
Defendant $1,815.03
Cuthbert, Jeremy
Defendant
2007-01556-CD LVNV Funding, LLC 09/21/2007  DJ Transcript Judgme Open 9/21/2007
Plaintiff In favor of: Plaintiff

Muckey, Richard S.
Defendant

Judgment amount or comment:
$3,272.87



'/Date: 9/28/2007 Clearfield County Court of Common Pleas User: LMILLER
~ Time: 11:12 AM ROA Report
Page 6 of 6 Case: 2003-00393-CD

| Current Judge: Paul E. Cherry
Francis L. Seivage, Dawn L. Retorick vs. Clearfield Hospital, Lois Eisenman, Jackie Stone, Thelma Stratton

Civil Other

- Date / Judge
i 9/24/2007 /6rder, this 24th day of Sept., 2007, argument on Plaintiffs' Motion in Limine Paul E. Cherry

to Exclude the Testimony of Defendants' Expert Witnesses shall be heid on
the 5th day of Oct., 2007 at 1:30 p.m. in Courtroom 2. By The Court, /s/
Paul E. Cherry, Judge. 2CC Atty. West
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Date: 10/18/2007 Clearfield County Court of Common Pleas User: LMILLER
Time: 02:17 PM ROA Report
Page 1 of 2 Case: 2003-00393-CD

Current Judge: Paul E. Cherry
Francis L. Selvage, Dawn L. Retorick vs. Clearfield Hospital, Lois Eisenman, Jackie Stone, Thelma Stratton

Civil Other

Date Selected Items Judge

10/3/2007 / Defendants' Response in Opposition to Plaintiffs' Motion in Limine to Paul E. Cherry
Exclusde the Testimony of Defendants' Expert Witnessess, filed by Atty.
Gisleson no cert. copies.

10/5/2007 Praecipe, Kindly enter the pert repart and curriculum vitae of Paul E. Cherry
Stanley E. Schneider, £d.D. as part of the record on the above-referenced
atter—Filed by s/ James J. West, Esquire. 2CC Atty. West
10/9/2007 /I:raecipe, kindly enter the attached supplemental expert report Stanley E.  Paul E. Cherry

Schneider, Ed.D. as part of the record. Filed by s/ James J. West, Esquire.
no CC

10/10/2007 Order, this 10th day of Oct., 2007, it is Ordered that Plaintiff's Motion in Paul E. Cherry
Limine to Exclude the Testimony of Defendants’ Expert Witnesses is
Granted in part and Denied in part. Defendant's expert testimony of
psychologist Paul M. Bernstein shall be permitted. Defendant's are
precluded from offering the expert testimony of Michelle M. McGonigal. By
The Court, /s/ Paul E. Cherry, Judge. 2CC Attys: West, Gisleson & Smith

Order, this 10th day of Oct., 2007, it is Ordered that Defendants' Paul E. Cherry
memorandum of Law in Support of their Motion in Limine to Preclude

Argument or Evidence Concerning the Plaintiffs' Damages is GRANTED. It

is further ordered: (see original). By The Court, /s/ Paul E. Cherry, Judge.

2CC Attys: West, Gisleson & Smith

Order, this 10th day of Oct. 2007, it is Ordered that Defendants' Motion in  Paul E. Cherry
Limine to Preclude Plaintiffs from Introducing Evidence that After They

Resigned their Employment, Thelma Stratton Did Not Recommend Them

for Rehire shall be Denied. By The Court, /s/ Paul E. Cherry, Judge. 2CC

Attys: West, Gisleson & Smith

Order, this 10th day of Oct., 2007, it is Ordered that Defendants' Motion in  Paul E. Cherry
Limipe to Preclude Plaintiffs' Expert Report and Testimony of Stanley E.

Schneider shall be and is Denied. By The Court, /s/ Paul E. Cherry, Judge.

2CC Attys: West, Gisleson & Smith

/Order, this 10th day of Oct., 2007, it is Ordered that Defendants' Motion in  Paul E. Cherry
Limine to Preclude Evidence at Trial Concerning the 2004 Department of
Health Survey of Clearfield Hospital and the Reasons for Defendants
Eisenman and Stone Leaving their Employment with Clearfield Hospital in
2004 is Granted. It is further ordered: (see original). By The Court, /s/ Paul
E. Cherry, Judge. 2CC Attys: West Gisleson & Smith

Order, this 10th day of Oct., 2007, it is Ordered that Defendants' Motion to  Paul E. Cherry
Strike Plaintiffs’ Jury Demand on Their Whistleblower and MCARE Act
Claims or, in the Alternative, to Preclude Plaintiffs' Counsel from Describing
the Plaintiffs at Trial as "Whistlblowers" or Referencing the Term
"Whistleblower" or the "Whistleblower Law" shall be Granted. By The
jurt, /s/ Paul E. Cherry, Judge. 2CC Attys: West, Gisleson & Smith

Order, this 10th day of Oct., 2007, it is Ordered that Defendants' Motion in  Paul E. Cherry
Limine to Preclude Any Evidence of Retaliation Against Plaintiffs Occurring

Prior to Sept. 21, 2002 is Granted. Plaintiffs may not introduce any

evidence of retaliatory acts or reprial occurring prior to Sept. 21, 2002.

Plaintiffs may only introduce evidence of events occurring prior to Sept. 21,

2002 for the limited purpose of providing background to events that

occurred after that date. By The Court, /s/ Paul E. Cherry, Judge. 2CC

Attys: West, Gisleson & Smith




Date: 10/18/2007 Clearfield County Court of Common Pleas User: LMILLER
Time: 02:17 PM ROA Report
Page 2 of 2 Case: 2003-00393-CD

Current Judge: Paul E. Cherry
Francis L. Selvage, Dawn L. Retorick vs. Clearfield Hospital, Lois Eisenman, Jackie Stone, Thelma Stratton

Civil Other

Date Selected Items Judge

10/10/2007 rder, this 10th day of Oct., 2007, it is Ordered that Defendants’ Motion in  Paul E. Cherry
Limine to Preclude Evidence Concerning " Chest Pains" Allegedly Suffered
by Fran Selvage in 2002 is Granted. Itis Further Ordered that any
evidence concerning chest pains that Plaintiff Fran Selvage experienced in
2002 is hereby precluded. By The Court, /s/ Paul E. Cherry, Judge. 2CC

ttys: West, Gisleson & Smith
l/(trder, NOW, this 10th day of Oct., 2007, it is Ordered that Defendants' Paul E. Cherry
Motion in Limine to Preclude Argument or Evidence on Plaintiff Retorick's
Leg Condition or Related Pain is Granted. It is Further Ordered that any
evidence concerning Plaintiff Retorick's leg condition, related pain, or pain
allegedly suffered traveling to Carlisle, PA is hereby preciuded. By The
Court, /s/ Paul E. Cherry, Judge. 2CC Attys: West, Gisleson & Smith




WCSt LOIlg LILC
105 North Front Street
Suite 205

Harrisburg, PA 17101
(717) 233-5051

FRANCIS L. SELVAGE and
DAWN L. RETORICK
Plaintiffs

V.

CLEARFIELD HOSPITAL,
809 Turnpike Avenue

P.O. Box 992

Clearfield, PA 16830

LOIS EISENMAN, Director of Nursing
809 Turnpike Avenue

P.O. Box 992

Clearfield, PA 16830

JACKIE STONE, Vice President of Nursing :

809 Turnpike Avenue
P.O. Box 992
Clearfield, PA 16830

THELMA STRATTON, ICU Unit
Manager
809 Turnpike Avenue
P.O. Box 992
Clearfield, PA 16830
Defendants

: IN THE COURT OF COMMON PLEAS
: CLEARFIELD COUNTY, PENNSYLVANIA

;No. &6”3@&'@3
Civil Action - Law

: Jury Trial Demanded

FILED

HAR 20 2003

Willlam A, Shaw
Prothsnotary

PRAECIPE FOR WRIT OF SUMMONS

TO THE PROTHONOTARY OF SAID COURT:

Please issue writ of summons in the above-captioned action.

Four (4) Writs of Summons shall be issued and forwarded to the Clearfield County

Sheriff.



Dated: March 19, 2003

TO THE ABOVE NAMED DEFENDANT(é):

Respectfully Submitted,

WEST LONG LLC

%}Wv

J me J. Wes

North Fr treet
Sulte 205
Harrisburg, PA 17101
(717) 233-5051
(717) 234-7517 - fax

Counsel for Plaintiffs

WRIT OF SUMMONS

You are notified that the al;)‘olve-na_mé.d Plaintiff has commenced an action against

you.

Dated: 3‘*&0“0?)

(o L,

Prothonotary
(Seal)
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Z0Wiiliam A. Shaw
Prethenstaty




In The Court of Common Pleas of Clearfield County, Pennsylvania
Sheriff Docket # 13817
SELVAGE, FRANCIS L. & DAWN L. RETORICK : 03-393.CD

VS.
CLEARFIELD HOSPITAL al

PRAECIPE & WRIT OF SUMMONS

SHERIFF RETURNS

NOW MARCH 24, 2003 AT 2:05 PM SERVED THE WITHIN PRAECIPE & SUMMONS ON CLEARFIELD
HOSPITAL, DEFENDANT AT EMPLOYMENT, 809 TURNPIKE AVE,, PO BOX 992, CLEARFIELD,
CLEARFIELD COUNTY, PENNSYLVANIA BY HANDING TO ELAINE C. KARCHENER, ADMIN. SEC,, A
TRUE AND ATTESTED COPY OF THE ORIGINAL PRAECIPE & SUMMONS AND MADE KNOWN TO
HER THE CONTENTS THEREOF.

SERVED BY: MORGILLO

NOW MARCH 24, 2003 AT 2:05 PM SERVED THE WITHIN PRAECIPE & SUMMONS ON JACKIE STONE,
VP OF NURSING, DEFENDANT AT EMPLOYMENT, CLEARFIELD HOSPITAL, 809 TURNPIKE AVE,, PO
BOX 992, CLEARFIELD, CLEARFIELD COUNTY, PENNSYLVANIA BY HANDING TO ELAINE C.
KARCHENER, ADMIN. SECRETARY, A TRUE AND ATTESTED COPY OF THE ORIGINAL PRAECIPE &
SUMMONS AND MADE KNOWN TO HER THE CONTENTS THEREOF.

SERVED BY: MORGILLO

NOW MARCH 24, 2003 AT 2:05 PM SERVED THE WITHIN PRAECIPE & SUMMONS ON THELMA
STRATTON, ICU UNIT MANAGER, DEFENDANT, AT EMPLOYMENT, CLEARFIELD HOSPITAL, 809
TURNPIKE AVE., PO BOX 992, CLEARFIELD, CLEARFIELD COUNTY, PENNSYLVANIA BY HANDING
TO ELAINE C. KARCHENER, ADMIN. SECRETARY, A TRUE AND ATTESTED COPY OF THE
ORIGINAL PRAECIPE & SUMMONS AND MADE KNOWN TO HER THE CONTENTS THEREOF.
SERVED BY: MORGILLO

NOW MARCH 24, 2003 AT 2:05 PM SERVED THE WITHIN PRAECIPE & SUMMONS ON LOIS
EISENMAN, DIRECTOR OF NURSING, DEFENDANT, AT EMPLOYMENT, CLEARFIELD HOSPITAL, 809
TURNPIKE AVE., PO BOX 992, CLEARFIELD, CLEARFIELD COUNTY, PENNSYLVANIA BY HANDING
TO ELAINE C. KARCHENER, ADMIN. SECRETARY, A TRUE AND ATTESTED COPY OF THE

ORIGINAL PRAECIPE & SUMMONS AND MADE KNOWN TO HER THE CONTENTS THEREOF.
SFRVED RV: MORCHTT.O

Return Costs
Cost Description H L E D
38.37 SHERIFF HAWKINS PAID BY: ATTY CK# 1036

40.00 SURCHARGE PAID BY: ATTY CK# 1037 Y 19 2 []3
'L “5
Wllham A Shaw
Prothonotary/Clerk of Courts

Sworn to Before Me This So Answers,
\ % . Diﬁm—' 2003 ,
, W‘Lé:&woﬁbaww Chester A. Iﬁv%s
My Commission Expires Sheriff

1st Monday in Jan. 2006
Clearfield Co., Clearfield, PA




FILED

#

West Long 11c SEP 182003
105 North Front Street »

' William A. Shaw
Suite 205 Prothonotary/Clerk of Courts

Hatrrisburg, PA 17101
(717) 233-5051

FRANCES L. SELVAGE and : IN THE COURT OF COMMON PLEAS
DAWN L. RETORICK : CLEARFIELD COUNTY, PENNSYLVANIA
Plaintiffs :
v. : No. 03-393-CD
CLEARFIELD HOSPITAL, : Civil Action - Law

LOIS EISENMAN, Director of Nursing,
JACKIE STONE, Vice President of :
Nursing, THELMA STRATTON, ICU Unit :
Manager, ;
Defendants

NOTICE

YOU HAVE BEEN SUED IN COURT. If you wish to defend against the claims set forth
in the following pages, you must take action within twenty (20) days after this Complaint and
Notice are served, by entering a written appearance personally or by attorney and filing in writing
with the Court your defenses or objections to the claims set forth against you. You are warned
that if you fail to do so the case may proceed without you and a judgment may be entered against
you by the Court without further notice for any money claimed in the Complaint or for any other
claim or relief requested by the Plaintiff. You may lose money or property or other rights
important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO
NOT HAVE A LAWYER OR CANNOT AFFORD ONE, GO TO OR TELEPHONE THE
OFFICE SET FORTH BELOW TO FIND OUT WHERE YOU CAN GET LEGAL HELP.

David S. Meholick
Court Administrator
Clearfield County Courthouse
230 East Market Street
Clearfield, PA 16830
(814) 765-2641 x 5982



FRANCES L. SELVAGE and : IN THE COURT OF COMMON PLEAS
DAWN L. RETORICK : CLEARFIELD COUNTY, PENNSYLVANIA
Plaintiffs :
V. : No. 03-393-CD
CLEARFIELD HOSPITAL, : Civil Action - Law

LOIS EISENMAN, Director of Nursing,
JACKIE STONE, Vice President of :
Nursing, THELMA STRATTON, ICU Unit :
Manager, ;
Defendants

NOTICE

USTED HA SIDO DEMANDADO A EN CORTE. Si usted desea defenderse de las
demandas que se presentan mas adelante en las suguientes paginas, debe tomar accion dentro de
los proximos veiinte (20) dias despues de la notificacion de esta Demanda y Aviso radicando
personalmente o por medio de un abogado una comoparecencia escrita y radicando en la Corte
por escrito sus defensas de, y objecciones a, las demandas presentadas aqui en entra suya. Se le
advierte de que si usted falla de tomar accion como se describe anteriormente, el caso puede
proceder sin usted y un fallo por cualquier suma de dinero reclamada en la demanda o cualquier
otra reclamacion o remedio solicitado por el demandante puede ser dictado en contra suya por la
Corte sin mas aviso adicional. Usted puede perder dinero o propiedad u otros derechos
importantes para usted.

USTED DEBE LLEVAR ESTE DOCUMENTO A SU ABOGADO
IMMEDIATAMENTE. SIUSTED NO TIENE UN ABOGADO O NO PUEDE PAGARLE A
UNO, LLAME O VAYA A LA SIGUIENTE OFICINA PARA AVERIGUAR DONDE PUEDE
ENCONTRAR ASISTENCIA LEGAL.

David S. Meholick
Court Administrator
Clearfield County Courthouse
230 East Market Street
Clearfield, PA 16830
(814) 765-2641 x 5982



West Long 11c
105 North Front Street
Suite 205

Harrisburg, PA 17101
(717) 233-5051

FRANCES L. SELVAGE and : IN THE COURT OF COMMON PLEAS
DAWN L. RETORICK : CLEARFIELD COUNTY, PENNSYLVANIA
Plaintiffs :
V. : No. 03-393-CD
CLEARFIELD HOSPITAL, : Civil Action - Law

LOIS EISENMAN, Director of Nursing,
JACKIE STONE, Vice President of :
Nursing, THELMA STRATTON, ICU Unit :
Manager, :
Defendants
COMPLAINT

AND NOW, come the Plaintiffs, Frances L. Selvage and Dawn L. Retorick, by and
through their counsel, James J. West, Esquire, and files the following Complaint against the
Clearfield Hospital, Lois Eisenman, Jackie Stone, Thelma Stratton and, in support thereof,
alleges as follows:

PARTIES

1. The Plaintiff, Frances L. Selvage is an adult individual with an address of 302
Merrill Street, Clearfield, Clearfield County, Pennsylvania.

2. The Plaintiff, Dawn L. Retorick is an adult individual with an address of 806
Grassflat Avenue, Morrisdale, Clearfield County, Pennsylvania.

3. The Defendant, Clearfield Hospital, is an incorporated hospital located at 809

Turnpike Avenue, Clearfield, Clearfield County, Pennsylvania.




4. The Defendant Lois Eisenman, is the Director of Nursing at the Clearfield
Hospital located at 805 Turnpike Avenue, Clearfield, Clearfield County, Pennsylvania.

5. The Defendant Jackie Stone, is the Vice President of Nursing at the Clearfield
Hospital located at 805 Turnpike Avenue, Clearfield, Clearfield County, Pennsylvania.

6. The Defendant Thelma Stratton, is the Intensive Care Unit Manager at the

Clearfield Hospital located at 805 Turnpike Avenue, Clearfield, Clearfield County, Pennsylvania.

JURISDICTION AND VENUE

7. Jurisdiction of the parties in this matter is proper in the Courts of Pennsylvania
pursuant to the provisions of 42 Pa.C.S. §5301 et seq.

8. Venue is proper in Clearfield County under Rule 1006, Pa.R.Civ.P., because the
cause of action arose in Clearfield County and under Rule 2179, Pa.R.Civ.P., because the
Defendants regularly conducted business in Clearfield County.

SUMMARY OF THE CASE

9. This is a suit by two long-time nurses in the Intensive Care Unit (ICU) of the
Clearfield Hospital against the hospital and three of its employees who were managers and
supervisors in the Intensive Care Unit (ICU) based upon unlawful discharge in violation of
Pennsylvania’s Public Policy, violation of the State Whistleblower law, retaliation, violation of
the Medical Care Availability and Reduction of Error Act (MCARE Act), defaming the Plaintiffs
and placing the them in a false light.

10.  The Plaintiffs, Frances L. Selvage and Dawn L. Retorick, were both registered
nurses who had, a combined total of approximately thirty years’ experience in the ICU of the

Clearfield Hospital. The ICU is a critical unit of the hospital requiring a high degree of training
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and skill for nurses in order to protect the lives and safety of the patients that are admitted to that
unit for care. The Plaintiffs had functioned with the required high degree of skill for a combined
total of approximately thirty years doing an outstanding job caring for the people of Clearfield
County and other individuals admitted to and treated by the ICU of the Clearfield Hospital.

11.  Inapproximately 1999 it appear that the hospital management was intentionally
cutting back and diluting the quality of care being administered by the ICU and putting the
patients admitted to that unit at risk of serious injury and even death. In order to reverse this
situation, the Plaintiffs began reporting deficiencies that they noted in the ICU and the quality of
treatment being administered as well as deficiencies in the qualifications of various staff
members being assigned to the ICU by managers/supervisors. These reports were filed by
Plaintiffs through the chain of command at the Clearfield Hospital.

12. Th¢ Defendants, acting as managers/supervisors and representatives of the
Clearfield Hospital and being within the scope of their authority, began systematically punishing
the Plaintiffs for making such reports by humiliating them in front of their coworkers, subjecting
them to different treatment than other employees, systematically ignoring their complaints and
ultimately initiated a defamatory whispering campaign whereby they would intentionally
humiliate, belittle and discredit the Plaintiffs and ultimately force them to leave the Clearfield
Hospital by exposing them to treatment that would cause a reasonable nurse, under the
circumstances, to resign, i.e., constructive discharge.

13. In November, 2002, both of the Plaintiffs resigned and bring this action for
constructive discharge and retaliation in violations of the Whistleblower Statute, violation of the

MCARE Act, and defamation.




SPECIFIC FACTUAL ALLEGATIONS

14.  InNovember of 1999, Frances L. Selvage and Dawn L. Retorick wrote to Jackie
Stone, Vice President of Nursing at Clearfield Hospital concerning the personnel being assigned
to the ICU and the safety of ICU patients, stating as follows:

In the past, it has always been required that a nurse in ICU or ER

has to meet certain criteria to qualify for a job in these units. These

criteria have been at least one-year med-surg. experience, ACLS, a

critical care course and an arrhythmia course. These are basic

skills needed to function safely and effectively. This is in the best

interest of the patients. Occasionally, life-threatening situations

arise when the nurse must act quickly and individually. Due to this

fact, we do not feel that these standards should be lowered.

(See Exhibit 1, attached hereto.)

The Plaintiffs made numerous additional written and oral complaints about the staffing of
the ICU and how it was compromising patient care and jeopardizing safety of patients. Some of
the written complaints are attached hereto as follows:

a. March 26, 1999 - Alert Form - RN assigned to ICU not qualified to read
monitors in ICU or to chart on ICU chart. Qualified float nurse not allowed to be assigned.
(Exhibit 2)

b. December 29, 2000 - Problem Form — RN assigned to ICU not qualified,
unfamiliar with ICU routine and overwhelmed by it — “compromising patient care and
jeopardizing their safety with lack of experienced people.” (Exhibit 3)

C. November 20, 2001 - Letter to Mrs. Stone, Vice President of Nursing -

“the practice of hiring untrained ICU nurses to fill vacancies in the unit is an accident waiting to

happen for our staff and imminent danger to our patients.” (Exhibit 4)




d. January 31, 2002 - Problem Form - Nurse sleeping during reports several
days in a row and leaving ICU without notifying charge nurse to study for test. (Exhibit 5)

e. February 1, 2002 - Staffing Alert Report - Reporting case load assignment
being excessive, lack of acuity with staff and lack of a unit clerk. RNs were assigned three to
four patients each, several patients were unstable after operations and were disoriented, crawling
out of bed and screaming. (Exhibit 6)

f. February 1, 2002 - Problem Form - Staffing difficulty, LPN not properly
trained for critical care patients and refused to provide post-mortem care to a patient who had
passed away. LPN also interrupted doctor while making rounds by rushing into room and loudly
announcing “what are you doing checking up on me..” (Exhibit 7)

g. February 12, 2002 - Staffing Alert Report - Case load assignment
excessive, staff lacked acuity, unit clerk not assigned, new patients transferred and admitted
without adequate staff, and a patient was hemorrhaging while distraught family members were
crying. Hemorrhaging patient required two nurses and other patients, including a dying ICU
patient were not receiving adequate services due to understaffing. (Exhibit 8)

h. April 16, 2002 - Staffing Alert Report - Case load assignment excessive,
not provided with unit clerk, patients transferred to unit without adequate staff, LPN assigned
without adequate training, one LPN sent to the unit was still on orientation, RNs were busy with
a patient who coded (emergency). Management ordered RNs to give the LPN assignments or
they would be declared insubordinate. (Exhibit 9)

i April 25, 200'2 - Problem Form - LPN assigned to patient with Tritrated

drips of Dopamine & Dobutamine and an AV dissociation, also assigned patients with Epidural




and A-line, concern that LPN assigned beyond the scope of her practice and competency.
(Exhibit 10)

J- April 25, 2002 - Problem Form - Nurse continues to doze off when
receiving reports on patient status for the patients she will be giving care to. Also left unit at
11:15 p.m. without notifying other nurses. (Exhibit 11)

k. August 31, 2002 - Problem Form - Staff performance problem, persons
being assigned as float nurses were not properly oriented and would not know what to do if other
ICU staff members became busy. (Exhibit 12)

L. Pennsylvania Nurses Association Grievance Form - Position in ICU is
being filled by nurse without adequate experience, proper ACLS certification and emergency
room orientation. Nurses being assigned who have never taken critical care course and do not
meet the job qualifications. (Exhibit 13)

m. Job Qualifications for part-time, temporary, critical care nurse as published
by Clearfield Hospital requiring med-surg experience, ACLS verified and critical care course
within five years or successful completion of the Critical Care Challenge Exam. (Exhibit 14)

15.  These written reports were supplemented by oral reports of the dangers that
patients were being exposed to by having untrained and inexperienced personnel being assigned
to care for specific patients in the ICU.

16.  The Defendants took no appropriate corrective action as a result of these
numerous oral and written reports, but rather, the Defendants retaliated against Frances L.
Selvage and Dawn L. Retorick for reporting these events and incidents of understaffing and

improper assignment of staff to ICU patients.




17.  This retaliation included, but was not limited to, the following:

a. treating the Plaintiffs different from other nurses and singling them out for
punishment and reprimand when others committing similar acts were not punished or given
different and lighter punishments;

b. threatening to fire the Plaintiffs and intimidating them by yelling and even
calling them liars in the presence of their peers;

c. taking away the ICU’s clerk thereby increasing the Plaintiffs’ workloads;

d. refusing to allow the Plaintiffs to attend educational classes including
required refresher courses for nurses working in ICU;

e. telling Plaintiffs’ coworkers that they were unjustifiably “picking on”
other employees on the 3:00 to 11:00 shift;

f. telling Plaintiffs and fellow workers that they cannot have training because
“it is my understanding you will be leaving soon”;

g. doing a write up and report against the Plaintiff, Dawn L. Retorick, on
incidents on days when she was not working;

h. making derogatory entries in the ICU communication books concerning
the Plaintiffs;

i. arbitrarily threatening punishment even when implementing suggestions
that the Plaintiffs made;

j- attempting to schedule one work day in the middle of Plaintiff’s long-
scheduled vacation to the state of Utah so in an attempt to destroy her ability to take that

vacation;



k. threatening to make the Plaintiffs work during their scheduled vacations;

1. accosting, degrading and humiliating Plaintiffs at every opportunity and to
the point where chest pains, sleeplessness, nervous upset, and other identifiable physical
reactions were experienced and required medical intervention;

m. threatening to interfere with their reputations and established nursing
carriers by accusing Plaintiffs of abandoning their patients if anything happened to the patients
assigned to the unqualified personnel in addition to their own caseload; and

n. broadcasting and publicizing all of the above to the Plaintiffs’ coworkers,
neighbors, friends, associates in its attempt to hold them up to ridicule and scorn in the
community and thereby discredit their credibility when they complained about patients being put
in jeopardy at the Clearfield Hospital.

18. In addition to the above conduct, the Defendants and those acting in concert with
them began a campaign intentionally designed to turn their peers and other hospital employees
against the Plaintiffs, humiliate and isolate the Plaintiffs and cause such harm and difficulty that
Plaintiffs would leave their positions as nurses in the ICU.

19.  This campaign was calculated to intentionally cause and inflict emotional distress

and consisted of the named individual Defendants doing the following:

a. telling the Plaintiffs’ coworkers that they were troublemakers who could
not be trusted;

b. telling Plaintiffs’ coworkers to “watch them” and that they are difficult to
work with;

c. telling Plaintiffs’ coworkers that they were untruthful and “liars”;




d. telling Plaintiffs’ coworkers that management disagrees with the Plaintiffs
and that they were going to be disciplined,

e. telling Plaintiffs’ coworkers that they were the reason the ICU could not be
staffed properly because no one wanted to or could work with them;

f. telling Plaintiffs’ coworkers that specially named ICU employees left the
ICU because fo the way the Plaintiffs treated them; and

g. calling in new employees and telling them that the Plaintiffs were
“difficult personalities”, that people working with Plaintiffs needed “to be strong” and directing
them that if they had any trouble to report it to management.

STATUTORY, REGULATORY AND ETHICAL DUTIES
OF A REGISTERED NURSE

20. Under Pennsylvania’s Professional Nursing Law, 63 Pa.C.S.A. §212, et seq., at
§224, a Registered Nurse’s license can be refused, suspended or revoked if:
a. the Registered Nurse acts in such a manner as to present an
immediate and clear danger to the public health or safety, 63
Pa.C.S.A. §224(a)(7); or
b. the Registered Nurse commits unprofessional conduct by failing
to conform to an ethical or quality standard embraced by the
professional community in Pennsylvania, 63 Pa.C.S.A. §224(a)(9).
21.  Under the Professional and Vocational Standards promulgated by the State Board
of Nursing, 49 Pennsylvania Code §21.18(a), a registered nurse is required to:
1) Only undertake a specific practice if the Registered Nurse has
the necessary knowledge, preparation, experience, and competency

to execute the practice;

2) Act to safeguard the patient from the incompetence, abuse or
illegal practice of any individual; and




3) Document and maintain accurate records.
22.  Under the Professional and Vocational Standards promulgated by the State Board
of Nursing, 49 Pennsylvania Code, §21.18(b) a Registered Nurse is forbidden from:

1) Knowing aiding, abetting or assisting another person in violating
or circumventing a Board regulation or other law;

2) Leaving a nursing assignment prior to reporting and notifying
appropriate personnel.

23.  Inaddition, various codes of ethics apply to Registered Nurses. For example, the
American Nursing Association Code of Ethics for Nurses provides, in pertinent part, as follows:

1. The nurse, in all professional relationships, practices with
compassion and respect for the inherent dignity, worth and
uniqueness of every individual, unrestricted by considerations of
social or economic status, personal attributes, or the nature of
health problems.

2. The nurse’s primary commitment is to the patient, whether an
individual, family, group, or community.

3. The nurse promotes, advocates for, and strives to protect the
health, safety, and rights of the patient.

4. The nurse is responsible and accountable for individual nursing
practice and determines the appropriate delegation of tasks
consistent with the nurse’s obligation to provide optimum patient
care. '

5. The nurse owes the same duties to self as to others, including
the responsibility to preserve integrity and safety, to maintain
competence, and to continue personal and professional growth.

6. The nurse participates in establishing, maintaining, and
improving healthcare environments and conditions of employment
conducive to the provision of quality health care and consistent
with the values of the profession through individual and collective
action.

10



COUNT1
WHISTLEBLOWER STATUTE

24.  The averments of paragraphs 1 through 23, and their subparts, are incorporated
herein by reference as if fully set forth in this Count.

25. Clearfield Hospital received Medicaid funds and was otherwise funded in any
amount by the Commonwealth of Pennsylvania and its political subdivisions and qualified as a
“public body” within the meaning of the Whistleblower Law, 43 P.S. §1422.

26. The Plaintiffs, Dawn L. Retorick and Frances L. Selvage, were at all relevant
times employed by Clearfield Hospital as charge nurse and relief charge nurse, respectively, in
the ICU and meet the definition of an employee performing services for wages for a public body
under the Whistleblower Law, 43 P.S. §1422.

27. The Defendants, Lois Eisenman, Jackie Stone and Thelma Stratton, were persons
who supervised the Plaintiffs or supervisors of Plaintiffs’ supervisors under the Whistleblower
Law, 43 P.S. §1422.

28.  The Plaintiffs, Frances L. Selvage and Dawn L. Retorick, believed in good faith
that they were verbally and in writing reporting wrongdoing and waste to their superiors as well
as other appropriate agencies such as the Pennsylvania Department of Health and the
Pennsylvania Nurses Association which had jurisdiction over regulatory violations waste,
professional conduct, ethics and wrongdoing such as they were reporting,.

29.  The Plaintiffs, Frances L. Selvage and Dawn L. Retorick, were threatened and
discriminated and retaliated against in their compensation, terms, conditions, locations and

privileges of employment because they made good faith reports and were about to report,
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verbally and in writing, the above enumerated instances of wrongdoing and waste in violation of
the Whistleblower Law, 43 P.S. §1422.

30.  The Plaintiffs, Frances L. Selvage and Dawn L. Retorick, were constructively
discharged and forced to leave their positions in the Clearfield Hospital ICU, positions they had
held for a total of approximately twenty-five of their thirty years at Clearfield Hospital and to
seek employment at a distant location, because of their reports of waste and wrongdoing, 43 P.S.
§1423(a), and are entitled to damages as outlined in Counts VII and VIII of this Complaint.

COUNT II
MEDICAL CARE AVAILABILITY AND REDUCTION OF ERROR (MCARE) ACT
40 P.S. §1303.101

31.  The averments of paragraphs 1 through 30, and their subparts, are incorporated
herein by reference as if fully set forth in this Count.

32. The MCARE Act, 40 P.S. §1303.101 at §1303.308 requires health care workers
such as the Plaintiffs herein to report serious events and incidents that they reasonably believe to
have occurred within covered facilities such as Clearfield Hospital.

33.  The incidents described in this Complaint were reported not only in writing,
(examples are attached hereto as Exhibits 1 through 13) but were also reported to Dr. James
Davidson, after he was appointed as the Clearfield Hospital’s Patient Safety Officer under the
MCARE Act.

34.  The MCARE Act, 40 P.S. §1303.308(e) specifically provides that a healthcare
worker who reports the occurrence of a serious event or incident shall not be subject to any

retaliatory action for making such a report and shall have the protections and remedies set forth

in the Whistleblower Law, 43 P.S.‘ §1422.
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35. The Plaintiffs, Frances L. Selvage and Dawn L. Retorick, are also entitled to
invoke the Whistleblower Law under the provisions of the MCARE Act and are entitled to
damages as outlined in Counts VII and VIII of this Complaint.

COUNT 111
CONSTRUCTIVE DISCHARGE IN
VIOLATION OF PUBLIC POLICY

36.  The averments of paragraphs 1 through 35, and their subparts, are incorporated
herein by reference as if fully set forth in this Count.

37. The Commonwealth of Pennsylvania has a strong public policy encouraging
medical professionals including Registered Nurses to report waste and wrongdoing to appropriate
authorities for corrective action. This policy is reflected in the Whistleblower Law, 43 P.S.
§1421 et seq.; the MCARE Act, 40 P.S. §1303.307 et seq.; The Professional Nursing Law, 63
P.S. §212 et seq.; The Professional and Vocational Standards promulgated by the State Board of
Nursing, 40 Pennsylvania Code §21.18(a) and (b); and The Nurses Code of Ethics all discussed
earlier in this Complaint.

38. The conduct of the Plaintiffs was in conformity with the strong public policy
represented by the above-cited Statutes, Regulations and various Codes of Ethics which, as a
matter of public health, safety, morals and welfare, require Registered Nurses to speak out when
patients in their charge are being threatened by the actions of hospital managers and
administrators such as the Defendants.

39.  The Defendants retaliated against the Plaintiffs for attempting to adhere to the

above-cited public policies. The nature and extent of this relationship is outlined in the

preceding incorporated paragraphs, particularly paragraphs 17(a)-(n).
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40.  The Plaintiffs, Frances L. Selvage and Dawn L. Retorick were constructively
discharged by the Defendants actions in retaliating and creating a hostile work environment
under which a reasonable nurse adhering to law and ethics could not work entitling the Plaintiffs
to damages as outlined in Counts VII and VIII of this Complaint.

COUNT IV
DEFAMATION

41.  The averments of paragraphs 1 through 40, and their subparts, are incorporated
herein by reference as if fully set forth in this Count.

42.  The named individual Defendants were all acting within the scope of their
authority and on behalf of the Defendant, Clearfield Hospital, when they uttered and promulgated
the following untruthful allegations against the Plaintiffs:

a. telling the Plaintiffs’ coworkers that they were troublemakers who could
not be trusted;

b. telling Plaintiffs’ coworkers to “watch them” and that they are difficult to
work with;

c. telling Plaintiffs’ coworkers that they were untruthful and “liars”;

d. telling Plaintiffs’ coworkers that management disagrees with the Plaintiffs
and that they were going to be fired or otherwise disciplined;

€. telling Plaintiffs’ coworkers that they were the reason the ICU could not be
staffed properly because no one wanted to or could work with them;

f. telling Plaintiffs’ coworkers that certain named ICU employees left the

ICU because of the way the Plaintiffs treated them; and
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g. calling in new employees and telling them that the Plaintiffs were
“difficult personalities™, that people working with Plaintiffs needed “to be strong” and directing
them that if they had any trouble to report it to management.

43.  The above statements were defamatory and were understood by the hearers as
applying to the Plaintiffs.

44.  The above statements were uttered by the Defendants intentionally, were not
privileged and caused harm to the Plaintiffs in that they created and added to a hostile work
environment which resulted in the Plaintiffs being constructively discharged by their long-time
employer.

45.  The above statements were intended and calculated to harm the Plaintiffs in their
profession as Licensed Registered Nurses and did, in fact, so harm the Plaintiffs resulting in both
of the Plaintiffs having to seek work elsewhere at great expense and inconvenience and resulting
in their separation from their families for extended lengths of time and other damages outlined in
Counts VII and VIII of this Complaint.

COUNT V
INVASION OF PRIVACY/FALSE LIGHT

46.  The averments of paragraphs 1 through 45, and their subparts, are incorporated
herein by reference as if fully set forth in this Count.

47.  The Defendants’ utterings and publications of the aforementioned statements,
representations of fact, inferences and innuendo placed the Plaintiffs in a false light in the public
eye and in the eyes of their coworkers which would be highly offensive to a reasonable person,

and which was, in fact, highly offensive to the Plaintiffs.
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48.  As adirect and proximate result of the publication of the Defendants’ comments,
the Plaintiffs suffered injury and damageé for which they are entitled to compensation and
punitive damage as set forth in Counts VII and VIII of this Complaint.

COUNT VI
INTENTIONAL INFLICTION OF
EMOTION HARM AND PUNITIVE DAMAGES

49.  The averments of paragraphs 1 through 48, and their subparts, are incorporated
herein by reference as if vfully set forth in this Count.

50. Because of the actions of the Defendants, the Plaintiffs have suffered emotional
harm necessitating treatment and medication.

51. In their violation of the Whistleblower Statute, the MCARE Act, the Constructive
Discharge Violation of Public Policy, the Defamation of the Plaintiffs, and the placing of
Plaintiffs in a false light, the Defendants and each of the has acted in an extreme and outrageous
manner towards the Plaintiffs.

52.  Asadirect and proximate result of the Defendants’ conduct, the Plaintiffs have
suffered severe emotional distress, mental suffering, mental anguish, sleeplessness, moodiness,
irritability and other alterations of their personalities all of which injuries are of a continuous
nature.

53.  The severe emotional stress suffered by the Plaintiffs as a result of the intentional
and outrageous actions of the Defendants was a reasonable and foreseeable reaction by the
Plaintiffs under all the circumstances entitling them to damages as outlined in Counts VII and

VIII of this Complaint.
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COUNT VII
PUNITIVE DAMAGES

54.  The averments of paragraphs 1 through 53, and their subparts, are incorporated
herein by reference as if fully set forth in this Count.

55.  The conduct of the Defendants as outlined in Counts I through VI has been
outrageous so that Plaintiffs are entitled to an award of punitive damages adequate to insure that

these Defendants do not engage in any type of similar conduct in the future.

COUNT VIII
DAMAGES

56.  The averments of paragraphs 1 through 56, and their subparts, are incorporated
herein by reference as if fully set forth herein.

57.  The Plaintiffs are entitled to and claim as damages front pay, expenses of finding
and engaging in other employment, an amount for emotional harm, pain and suffering, medical
expenses, damages for loss of reputation, attorneys fees and costs, and such other amounts and
relief as this Court would deem proper under the circumsté.nces.

Respectfully Submitted,

WESY LO LLC

S

)
J@l&s / t
105 N Front Street

Suite 205

Harrisburg, PA 17101
(717) 233-5051

(717) 234-7517 - fax

Dated: September 17, 2003 Counsel for Plaintiffs
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VERIFICATION

I, Frances L. Selvage, hereby verify that the facts set forth in the foregoing Complaint are
true and correct to the best of my knowledge, information and belief. I understand that this
verification is made subject to the penalties of 18 Pa. C.S.§4904 relating to unsworn falsification

to authorities.

Date: 9/ / 6’/ 23

Frances L. Selvage



VERIFICATION

I, Dawn L. Retorick, hereby verify that the facts set forth in the foregoing Complaint are
true and correct to the best of my knowledge, information and belief. I understand that this
verification is made subject to the penalties of 18 Pa. C.S.§4904 relating to unsworn falsification

to authorities.

Date: Q" 15-03 @J'W d W

Dawn L. Retorick




CERTIFICATE OF SERVICE

I hereby certify that on this 17" day of September, 2003, a true and correct copy of the

foregoing Complaint was served upon the party named below by depositing same in the United

States Mail, Certified, Return Receipt Requested, addressed as follows:

Clearfield Hospital
809 Turnpike Avenue
P.O. Box 992
Clearfield, PA 16830

Jackie Stone

Vice President of Nursing
809 Turnpike Avenue
P.O. Box 992

Clearfield, PA 16830

Lois Eisenman
Director of Nursing
809 Turnpike Avenue
P.O. Box 992
Clearfield, PA 16830

Thelma Stratton, ICU Unit
Manager

809 Turnpike Avenue
P.O. Box 992

Clearfield, PA 16830

oanne M. Bennett

Paralegal
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November 30, 1999

Mrs. Stone

Inthe past, & hay always been required that a
nuirse inv ICU or ER hay to-meet certain criteria to-
qualify for ajob-invthese unity. These criteria have
beenvat least one~year med-surg. experience, ACLS, o
crilical cawe course and o awrhwthmio course. These
ave bousic skilly needed to-function safely and
effectively. Thixs iy inthe best interest of the patientsy.
Occasionally, life -threatening situationy arise whev
the ruwrse must act quickly and individually. Due to-
this fact, we do-not feel that these standawrds should be
lowered.

We are writing thiy letter to- make everyone awaie
of owr concern with the lack of qualificationy ands
experience of Tammy Charlesy RN. She lacks med-surg:
skilly to- meet the standoawd of cawe requived for anv
intensive care unit nurse. Many of these concerny are
divectly related to-the lack of fundamental nursing
care and knowledge that could and should have beenw
obtained inv a med-surg. and/or medical telemetry
setting. Strengihening these concerny is the lack of
education for awrrhythmia, ACLS and critical care,
This is not directed at Tamumy ay avperson, she tries to-
do-her best, our maisv concern is for the patient’s
safety. The fact that Tawuwny hasy no-med-surg.
experience; no-critical care course and no-ACLS,
compromises pt safety and is unfair to-Tammy herself:
She needs more med-surg. knowledge so-she canbe




self-assured whew situations arise. ICU iy not the place
to-gain basic nursing experience. Yow cannot replace
w life or undo- something that occurred becauwse the
knowledge was not there to-prevent L.

Due to-the above; we the undersigned do-not feel
& i inthe best interesty of the hospital to-allow this
nurse to-function inv v critical care unit without basic
knowledge and experience. Furthermore, we do-not
feel comfortable accepting responsibility ay shift
chawge nurses being ullimately accountable for her
actiony and/or patient care.

Sincerely,

Khaee. Ftarack £, Cotr)
e ///%wt/w |

Ineay }l@é«g@ R

CciShawon Rainey
Tomw Conlin
Jane Woolridge
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Bf/dged.&/dcclxm ~ ALERT FORM .
Uik Dzwn ’Q&m”d(_’ 7(\/@0/0 %//dnd , % registered nursesemployed by

@lew ﬁua/ !‘ , Ifﬂfr?m Name)
(Institution/ Agency)

having completed the PRE-ALERT process, hereby register my concern regarding the following condi-

tion(s) of nursing practice:

071/75
As t B fi s bIU’}U )
— sessmen Assess the problem. Be specific. S RS
p{.’S in ICU, 2 of which are pediatnc, T 15 & 2 ot ol /ﬁ’i
Ssecond. 1S QYr N onstt seizere, 70D other pts ez inclucle T sephc on vent; 7
sl foe VRE, ano%ku&ps/sépo/t/ﬂel)/’”ﬁ{ o2 /Cr\osh post-op . & 2Unresponsive pES.

, - List Write a concise list of your concern(s) pertinent to this
\jf‘ﬁ/%&(_ Z 3 ITCU QN ‘S. le 1,5511/%“6/) EDmP/am’f‘g» bfoug/;b QL) 72/2//7\ 08 [\.)/2()
1< Nof Gual fied, to reacdl monites or charf on TAL C hart. Not onented. T T

o acu,ﬁ Fleat Kot allowed o be assgned.

—_ Evaluation Identify the factor(s) and relevant information neces-
sary to evaluate this concern.

R —  Recommendations  Suggest a plan to prevent this problem from recurring
in the future.

Adeguotely Staff TuL @ ualifud. personned , who
aan finchon 1f an emergen at1Ses.

| : — Target Action Describe action(s) taken and results of your inter-
vention. '

fattede Debbie Millr  for additorag halp. No U /LZ/[/)P/ oblanes
| | ) - as  Told MO
Denny. Charles AV volunteered. fo work 11=7 but was
o /né*fatct i< Ooina. 1o berplacead. b% an 06//\/&(/;& R or LPN éf/{/j(s)
QAN 1S L +o read monitors. Wi \S/L(l/%n?\ Hhe L | L
cunentigrSephe patents aannot be Kepl Sparate from surgic |

Date form completed 5/@(”/ 99 By @&m‘/cj&gﬂ (&€()

(Signature)

Response to nurse by on
' (Signature) (Date)

Copy #1 to Nursing Management ........ ... ................ Received by Date
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CLEARFIELD HOSPITAL

PROBLEM FORM
TYPE OF PROBLEM: Interdepartmental/Interpersonal Problem
Incident Investigation (Incident # )
TODAY'S DATE: TIME:
PERSON COMPLETING THIS FORM: DEPT:
| NATURE OF PROBLEM [F YIEDI{CATION INCIDENT. CHECK CATEGORY
Equpment Malfimcnon/ Availability Category A (Event had the capacirty to cause error)
___ Staffing Difficuity Category B (Error occurred, but med did not reach Pt)
X __ Staff Performance Problem Category C (Med reached Pt but did not cause Pt harm)
_ Charges/Billing Problem Category D (Error resuited in need for increased
Supplies Inadequate/Inferior monitoring, but no Pt harm)
Inrerdepartmental Misunderstanding Category E (Error resuited in need for treatment or
Waiting/Delay Problem intervention and cansed temporary harm)
Commumication Breakdown Category F (Error resuited in inidal or profonged
Medical Staff Related Problem hospitalization and caused temporary harm)
(Dr. ) Category G (Error resulted in permanent Pt harm)
Lost ftem Category H (Error resulted in near-death evenr)
Other Category I (Error resulted in Pt death)

OTHER DEPARTMENT(S) INVOLVED (if zpplimble)

BRIEF EXPLANATION OF EVENT/CIRCUMSTANCES/PERSONS INVOLVED: ) £
(i 2-29-00 requiar UL Stoff remier (s ol dF Starto

Shift bhat she wouid. be ke flaat She was replasd. ¢ mod. [sueg,
RN & no ZUL exparerce. UL was A pakent onJdha vent 4
CT Heed which Pad been Franshused @ /70,7, LRAC s § TFFP Sice.
Odmis Sion bt Gurrent’ a/« ‘ﬂblz a f}#z L /)p /)/mfcbom\c Stent ¢
Sty Q/‘/’fﬁ/u. (ﬁO an adude A/ Which 75 J/m/u@,/(

/4Um/f//v this Airse. was W/ Wiiiag < Adlp ity She was
{42 [ /m,/,, GLErlhilmad, /94/\ tl/u I ,,,*imf She as an/fw//g/gf

r L rowting ¢ /’MLr/’//I@ /Mfwm OF SLilopfer ¢ l///"p /m/m/ LAl 10t
g, YhaF She, fnd % 6} e her on i< 1 L, /n,a /vpr/xsu twas

SQ@CUQ”CZ/(({ teld 1 (50 7(/(/(]/% ILFINES o Yas, /‘/‘C\/‘ ﬁ(_’.fff-ﬁo at;j' bﬁ'}/? /Q/J.‘r)
/7‘451’,”

msm&ﬁﬂoam (Cm Pniie ”/)




Idhen mmo\:m) DItals, She Lus again =28 structed. 4o
emply, Uromefer eveny. bowr. T Wwatched, her document

(he. frrst ch\u output and. than instruckedl. Fur ke

Lhe rext ong toowd. be pat- S She 1S workmn - s
StafF ¢ not @3\% orierted, I dil rot feal « wwas
jlecessauny. Jo read  chack hor rwses roks o \wr

\x She. 18 hore. 1o Orient Lan sha Shotdde be. o _.\.\\.,ﬂ\%@mh

Sx_\lﬁp Qﬁ\mﬁ :Ew@ %bq@.?@)_ ab&@\s}m\y\.\\ ,m,.\ar
15 to fake ah assignmert  Hun she shodd be. cble. +0

\\:.%SS indapodentlys S i 45t able. o fleat
due. 1o lack of ED experience | thun how carn Ske
M,w*%r\\ LAl widh o Tl experience 27 We. e O Q\BB\N\N.\.QBQ\\P
fetient aare | jeoparidipng Lhair sufery with lack of

Lias how fo respord. in an \\xﬁ\(w&\&\%\ :

@.\\%\M*p entie .E\Nﬁ. Nﬁ&) at. Hpmd Spm. and 70

e xperienced. e ople Ldho
@? % @@ﬁ& Liccer/
. \m i Xw&é&mﬁmm&e\




) Y
\ Exhibit 4 ,




November 20,2001

Dear Mrs. Stone,

I am writing this letter in response to the warning notice that I received on 11/15/01.
As we have discussed previously both in person and in written communication, the
practice of hiring untrained ICU nurses to fill vacancies in the unit is an accident waiting
to happen for our staff and imminent danger to our patients. Administration continues to
hire nurses with no critical care experience, no ACLS, no arrhythmia course and has not
been providing these for the new employees in a timely matter. The new nurse involved
in this incident has been in ICU for 4-5 months and has just yesterday received the
arrhythmia course. She still has not received ACLS or the critical care course. She was
recently scheduled to take ACLS but due to the lack of an arrhythmia course, she was
cancelled. It is totally unrealistic to expect a nurse with no ICU knowledge base to safely
and effectively care for critical care patients.

For proper teaching and orientation of a new nurse in any setting to occur, there
should be a patient assignment with a skilled nurse, one with the experience necessary to
orient that person properly. Even prior to this night, the orientee had been given her own
patient care assignment and the person orienting her had a different assignment. She has
been considered regular staff on several different occasions throughout this orientation
period. For instance, on 11/7/01 when six admissions were received on the 3-11 shift.
This evening there was, as usual, no clerk to stamp the chart, assemble the chart or take
orders off. I was already assigned to two other critical care patients and she had a
ventilator patient and got a new admission. There was no way that the orientee could be
properly mentored when the two other staff members were doing their own admissions,
taking off orders and searching the hospital for drugs since the pharmacy was also
closed. It is impossible to properly orient an inexperienced RN under these conditions. I
feel this disciplinary action was inappropriate, that the true problem is due to the
negligence of administration and not due to my ability to properly mentor the orientee. I
am requesting that you place a copy of this letter in my file with my disciplinary letter.

Sincerely

Dawn L Retorick, RN ,CCRN
ICU Charge nurse
Cc: Thelma Stratton
Kent Hess
Dan Burfield
Jane Woolridge
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CLEARFIELD HOSPITAL

PROBLEM FORM

TYPE OF PROBLEM: _><_ Interdepartmental/Tuterpersonal Problem
Incident Investigation -(Incider # )

TODAY'S DATE: /-3/-02 / Q-/-02

TVME: _3p

PERSON COMPLETING THIS FORM: LY ton Ketor: ckevcses) DEPT: L (AL

NATURE OF PROBLEM

Equipment Malfinction/Availability
S__ Staffing Difficulty
Staff Performance Problem
Charges/Billing Problem
Supplies Inadequate/Tnferior
Interdepartmental Misunderstanding
Waiting/Delay Problem
Communicaton Breakdown
Medical Staff Related Problem
- (Dr. )
___LostItem :
Other

——
——

IF MEDICATION INCIDENT, CHECK CATEGORY j

Category A (Event had the CaTACIty to cause error)

- Category B’ (Error occurred, but med did not reach Pt)
Category C (Med reached Pt but did not cause Pt harm)
Category D (Error resulted in need for increased -

monitoring, but no Pt harm)

— Category E (Error resulted in need for treatment or

intervention and caused temporary harm)

__ Category F (Error resulted in inirial or prolonged

hoespitalization and caused temporary harm)

— Category G (Error resulted in permanent Pt harm)

— Category H (Error resulted in near-death evenr)

— . Category I (Errar resulted in Pt death)

——
——
——
——

OTHER DEPARTMENT(S) INVOLVED (if applicable)

BRIEF EXPLANATION OF EVENT/ CIRCUMSTANCES/PERS CNS INVOLVED:

LN f[LLLL.ng!\ asliep Adu ting, Neport Sufem& dfaf/‘r n &

W - Also /eaves '7[)0(% Yo é?‘u;{cjﬂ for NUISING  exam 17

Qm._without Dofré‘wﬁg CM"{}C hurse 0r'0¢~/\.of LA .

SEND THIS FORM TO YOUR MANAGER

e ey e o ¢ ei s

L S A ETTR UPR
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PENN SYLVANIA NURSES ASSOCIATION
OPEIU, Local 112
STAFFING ALERT REPORT

I,—DHLN /RU’DMJC

, @ Registered Nurse employed at CJ eqar ﬁe(d, H’OS P
éName)

' (Hospital, Agency)
on 3~ Uf.L ,- hereby object to the assignment as;
(Shift) (Unit)

) %:harge nurse O team leader
O primary nurse O team member/patient care ‘assignment
madc to me by _[—}\?Jmo\, Sh’ CLHDY\ at 6} ‘ on 2- -0 for the
(Supervisor/person in charge) (time) (date)
followmg reasons. - ‘
O not oriented to unit ' Xlack of adequate staff for acuity
O not trained or experienced in area assigned {Check appropriate description)
O given an assignment which posed a serious ' O staffed with excessive registry personnel
threat to my health or safety O staffed with unqualified registry personnel
Q given an assignment outside my current O staffed with.excessive number unlicenced
job description personnel
case load assignment is excessive and - a short staffed
interferes with delivery of adequate Xnot provided with unit clerk
patient care (Sommumity-Heatth) O transferred or admitted new patient (s) to unit
O given an assignment for which I have _ without adequate staff
not had orientation, education or in-service 0 other:

(Please specify)

This assignment is accepted because I have been instructed to do so, under protest, despite my objecﬁons.

-STAFFING COUNT on date of objection:

‘| Regular Float/Casual/Pool Registry Staff currently
. . ' employed on unit
RN A o-d-Hostarr 1 1 wovk 4:\»\,&@5 Jevendas N
PN | - » I pre. OB NS
AIDE ’
.CLERK “yes . no >( ) ) _
- | /
CENSUS (on date of objection) ' Acuity: @ average low  Unit capacity: /4~ * / »Z él dﬁﬂ/‘h‘/%, /

Brief statement of roblemljm‘}‘ Veru busu C O(C,LL'U.U.‘\ 1l D‘l"’ Unl')' S"’Q%CL [4 &-[3 ‘>
rea Staff ¢ iRﬂpdDmOra double Siift, T LPN on onentationd TOBLPN. RNs had +o take
aYy patents each. Seweral pi's rcce,\vmof bd products one, on Nipride e o Dopamine.
One._diSoriented. Trawhing 00B & Screaming. Unsteble, post-ce. Pyxis also broken rcgliring
one LPNto run for drugs frequently - LPN's ore himied to dcma, Vitals, mrnm, paheJ\*Sf answering L\JIS
Pahént care. sufred. due 4o Cuorkload - Neibher LPN QXPUluwcuL n IO 3

ACTIONS TAKEN BY NURSE: .
' Notified Supervisor [lém Lucas Date/'l‘ime A-1-0A Spm
Notified Nursing Administrator - Date/Time
Notified: PNA Service Representative Date/Time
Copy #1: to Nursing Supervisor Copy #2: Pennsylvania Nurses Association
Copy #3: retained by Nurse ‘ : 5000 Tilghman Street, Suite 248
Copy #4: JCAH, DOH . Allentown, PA 18104 .

Form WP001 99
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CLEARFIELD HOSPITAL

PROBLEM FORM
TYPE OF PROBLEM: Interdepartmental/Interpersonal Problem
Incident Investigation (Incident # )
TODAY'S DATE: _oJ-/- 02 . ™ Spm

PERSON COMPLETING THIS FORM: LA Len Reto, icde R CMA DEPT: LI

NATURE OF PROBLEM IF MEDICATION INCIDENT, CHECK CATEGORY
- Equipment Malflmctlon/AvaﬂabllIty __ Category A (Event had the capacity to cause error)

X___ Staffing Difficulty —_ Category B (Error occurred, but med did not reach Pt)
______ Staff Performance Problem _ Category C (Med reached Pt but did not cause Pt harm)
Charges/Bi]ling Problem ___ Category D (Error resulted in need for increased
Supplies Inadequate/Inferior ‘ monitoring, but no Pt harm) ‘

Interdepartmental Misunderstanding __ Category E (Error resulted in need for treatment ar
Waiting/Delay Problem intervention and caused temporary harm)
Communication Breakdown __ Category F (Error resulted in initial or prolonged
Medical Staff Related Problem hospitalization and caused temporary harm)

(Dr. ) ____ Category G (Eror resulted in permanent Pt harm)
Lost Item ____ Category H (Error resulted in near-death event)
Other __ Category I (Error resulted in Pt death)

OTHER DEPARTMENT(S) INVOLVED (if applicable)

BRIEF EXPLANATION OF EVENT/CIRCUMSTANCES/PERSONS INVOLVED:

le{n LPN ﬁ@m 08 o assist ¢ busc;r I LPN Is pot Jrared
in criheal care . Kefuses 4o ass /S*fc/ean wp patents. (ke |
Osled. o assist. Lor/ Strunk & DDS/’ ortem Care  strtes
T dmt want 0.’

Whin 08k, o cmmae, hod breaust, of 6{/16/(&46 from UE
on bed, tht Qh&/\@bbu(, but lafer When I was rowwl//zg
ik Dr-Conrad éfw, lame /aSh//v;\ urlo_rodn And /daﬂ(l%
onnounced. "lhat are {40@, (/0/04 C’J«ﬁd:uwp wp on NMe -

SEND THIS FORM TO YOUR MANAGER
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PENNSYLVANIA NURSES ASSOCIATION
"OPEIU, Local 112
STAFF ING ALERT REPORT

1 Dawn Rebonde

(Name)l
on _3-1|
(Shift) (Unit)

Kcharge nurse
O prlmary nurse

2y -, hereby object to thé assignment as;

. a Registered Nurse employed at Cleasfeid. Hos pital .

(Hospital, Agency)

O team leader )
O team member/patient care assignment

on az -—/52 0o~ for the

made to meby /dd Luca& at 02'-/-2"9'2" ép
(Supervisor/person in charge) (time) !
following reasons. _
T not oriented to unit
0 not trained or experienced in area assigned
O given an assignment which posed a serious
threat to my health or safety
O given an assignment outside my current
job description
‘Ncasc load assignment is excessive and
interferes with delivery of adequate -~

(date)

><lack of adequate staff for acuity
(Check appropriate description)
QO staffed with excessive registry personnel
0O staffed with unqualified registry personnel
O staffed with excessive number unlicenced
personnel :
QO short staffed
not provided with unit clerk

patient care (COmFRTRTITY- L) transferred or admitted new patient (s) to unit
O given an assignment for which I have without adequate staff ,
" not had orientation, education or in-service 'Xother h L morr haq //w- ﬂlt/ én Y a

O//Sfmglpﬁlieﬁsf? s%rn//uﬂ members erping. -

This assignment is accepted because I have been instructed to do so, under protest, despite my objections.

STAFFING COUNT on date of objection:

" Regular | Float/Casual/Pool Registry Staff currently
employed on unit
RN 3
LPN - ‘
AIDE _
_CLERK yes no X

i CENSUS (on date of objection) 7 Acuity: average low Unit capacity: /2
|

‘ Brief statement of problem: HOd, M’ Odmuﬁfde/ +md'\aa_) Nunowhaqc D1’ Qjﬂdldt bLUdVUA/
Droﬁlwwﬁrnm Noso, Mouth & Yrade re@uiring. 2 NUrses 40 up Airway Sudiored. Kuu\)mq— bid,_fapudly.
'Had, paralyzd i With Tt who reQuiced Fn?(mm’f Yrachaqd ¢ oy suchoning . Restless pt on Yent
(06] )

Crawhng . Recesi mu) admission .- Vi st-op (O whng-
ooBd Surdical deessi . L ot TU.One. nurse, left on floor to do orders 4 care
for otrer pahents While & numwn%- l\unorrhaqv‘q— pt- Float had to be 1 €R because § had No unit clerk .

ACTIONS TAKEN BY NURSE:
Notified Supervisor ( 1) Dm
Notified Nursing Administrator
Notified: PNA Service Representative |
Copy #1: to Nursing Supervisor -
Copy #3: retained by Nurse
Copy #4: JCAH, DOH

g, om 10p AN D aerrime 2 Jj2fs2 = FoldFo manage 7 *’";L
Date/Time_<tud, he called. unit mangger & T
Date/Time__{“.She, Wouwldl, Notcome. 1n”
Copy #2: Pennsy]vama Nurses AssociationJh . 4,,“(_‘ Stfes t'ww‘d,}u_ &L

5000 Tilghman Street, Suite 248 deesit have a clerk e{%ﬂ

Allentown, PA 18104

Form WP001 99

. b b dodm fakings rounds during-this fine
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.o PENNSYLVANIA NURSES ASSOCIATION
' OPEIU, Local 112
STAFFING ALERT REPORT

1, FFQ/) SG/\/QC\,Q , a Registered Nurse employed at @0!’/)/6 C/ /L/dgglf@/

- (N ame) _ O (Hospital, Agency)
on 3~ ﬁ L{ , hereby object to the assignment as:
(Shiﬁ) (Unit)
- O charge nurse O team leader
O primary nurse O team member/patient care assignment
made to me by L at on__ -L///(’/[)L for the
: (Supervisor/person in charge) {time) (date)
followmg I€as0nS. : )
O not oriented to unit 'O lack of adequate staff for acuity
O not trained or experienced in area assigned (Check appropriate description)
0O given an assignment which posed a serious 0O staffed with excessive registry personnel
threat to my health or safety 'O staffed with unqualified registry personnel
O given an assignment outside my current -0 staffed with excessive number unlicenced
Jjob description , ' personnel
ycase load assignment is excessive and -0 short staffed .
interferes with delivery of adequate A not provided with unit clerk
patient care (Community Health) transferred or admitted new patient (s) to unit
O given an assignment for which I have : thhout adequ
_not had orientation, education or in-service other A7 ¢ W 7‘ 14 /
' (Please spec1fy)
(ARE e QURSe,

This assignment is accepted because I have been instructed to do so, under protest, despite my objections.

STAFFING COUNT on date of objection:

Regular | Float/Casual/Pool Registry Staff currently
employed on unit
RN 3
LPN . /
AIDE
.CLERK yes - no )(

CENSUS (on date of objecuon) /O “Acuity: . % average low Unit capacity: [k
Brief statement of problem:_CN'S_100) 1 2041 CPN (o2t on Llpoe, ahe tould st

MUY _Ar() NAA. _( A D06 g (0sulidd oH uoth fti W

H u 7] oAt & Assianogndn S ‘£WMI
[ //7/)14 /MnHu) 44 / o QUitf o

v : T Far_halp stnf ZLQMS

M Ob, e U 2l dd )
ACTIONS TAKEN BY NURSE: '

Notified Supervisor Date/Time

Notified Nursing Administrator Date/Time

Notified: PNA Service Representative Date/Time

Copy #1: to Nursing Supervisor Copy #2: Pennsylvania Nurses Association

Copy #3: retained by Nurse ‘ 5000 Tilghman Street, Suite 248

Copy #4: JCAH, DOH - . Allentown, PA 18104
Form WP001 99 |




April 16, 2002
3-11 shift ICU

41la  newadmit uncont A-fib
412 pneumonia A-fib HNV since 12noon LPN assigned to this patient . Cathed by RN for 650cc at
0030
413 transfer from 1st floor, intubated, coded on transfer to bed in ICU. Amiodorone bolus, then
an Amiodorone gtt, lidocaine gtt, dobutamine gtt, central line placed, a-line placed, shocked
, 5 times, dobutamine
had to ER's defibrillator (Dr. Cardamone wanted a biphasic and we did not have one and the one
we had failed 4 times. 3 RN's and 2 physicians tied up in room two and one-half hours.
414 new admit CHF, bradycardia, with increased B/P in ER, heartrate in the 30's had atropine, pt
vague, old cva.
415 COPD, pneumonia, complete care, confused. On dobutamine gtt. for decreased B/P's.
417B  new admit. DKA, hyperkalemia. Was unresponsive in the ER, vomiting, Potassium 7.3, came
up to the unit on insulin gtt, Bld sugar >700
418 PAF, increased B/P LPN assigned this patient
419 Fresh post op right inguinal hernia. NG tube,
420 new admit chest pain.

ICU staffed with 2 RN's and 1 LPN. When informed of admissions, RN from day shift stayed. Initially
LPN had an assignment and I had none. Management ordered staff to give LPN assignments or be con-
sidered insubordinate. Also threatened to charge RN for abandonment of patients if she refused to
oversee LPN. LPN with no Critical Course was given an assignment as demanded by management.
Charge nurse was tied up and unable to closely monitor LPN. Patient's safety was jeopardized.

Supervisor notified of critical situation in ICU and responded with 2 more LPN's to watch the floor!

These LPN's were from OB, one of which was orienting (hired 3 weeks ago). There were plenty of people
working but only 3 that were qualified. Unable to delegate duties to LPN's, who are not familiar with ICU.
The LPN's were used to pass meds, do vitals, and accuchecks.

3-11 shift has no unit clerk and therefore must-do all there own orders and admissions. The pharmacy is
not here and we have to obtain what we need from our pyxis or run to the other floors to obtain necessary
meds. Wehad 12 different sets of orders to do ourselves (a unit clerk did come up for one hour to
assist) There were seven physicians making rounds on our shift. None of the RN's had breaks, the LPN's
did.
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CLEARFIELD HOSPITAL

PROBLEM FORM

TYPE OF PROBLEM:

— Interdepartmental/Interpersonal Probiem

Incident Investigation (Incident # )

TODAY'S DATE: ’7’/35 /o3

PERSON COMPLETING THIS FORM: D& forick. RN, (CE J

//.30, |
pepr: LA

TIME:

NATURE OF PROBLEM

Equipment Malfunction/Availability
_ Staffing Difficulty
Staff Performance Problem
Charges/Billing Problem
Supplies Inadequate/Inferior
Interdepartmental Misunderstanding
Waiting/Delay Problem
Communication Breakdown
Medical Staff Related Problem
(Dr. )
Lost Item
Other

IF MEDICATION INCIDENT, CHECK CATEGORY

e —
e
——

Category A (Event had the capacity to cause error)

Category B (Error occurred, but med did not reach Pt)

Category C (Med reached Pt but did not cause Pt harm)

Category D (Error resulted in need for increased
monitoring, but no Pt harm) -

Category E (Error resuited in need for treatment or

intervention and caused temporary harm)

Category F (Error resuited in initial ar prolongad

hospitalization and caused temporary harm)

Category G (Error resultad in permanent Pt harm)
Category H (Error resulted in near-death event)
Category I (Error resulted in Pt death)

]

OTHER DEPARTMENT(S) INVOLVED (if applicable)

BRIEF EXPLANATION OF EVENT/C]RCUMSTANCES/PERSONS INVOLVED:

LPN assyned. to pohient on Hiated drips of DO,DammL ¢ AObLJZm//lL

ard._in AV Cissociation/. Also_assqnea, pt with Epdusat

and. A-lne. T am concerned. $hat this may. not be

N har Scope. of Drzzcﬁcz. as an é/’A/

SEND THIS FORM TO YOUR MANAGER



INVESTIGATION & RESOLUTION:

\.jZJ LPN fwdbo AL 20

_ 1} 4 ) " Y
MM&DLLI .u)a—uﬂot Lre. 7o /Ai—ﬁé,z,r)" CL/ Arrwmend

dato. 4, a_ﬁmjmz pctiiat end 2eeud the £/
) The Qud ' P2/ MQ W 2 Lann

VI;BY\SOLUTI'ON: A Mcé o My«i ;
mt;?tMmt No Action Takmof it W % e [o-‘/ W@i LZZW

With Merit - Action Taken: X LA \Jf
LevelI . . Discussed with Individnal/Staff involved. - .. -
Level III Written or Verbal Action

Level IV Policy/Procedure/Practice Change

Level V Trend Identified (Setial in Nature)

Level VI Process Improvement Initiated

Level VI Disciplinary Action Taken

Date Signature

SEND COMPLETED FORM TO YOUR SENIOR MANAGER

*#**#*tt***####**#**_‘*#**“t*!t#“‘#t*ﬂ*i*‘*t**##‘t*t.tt*tt#t*t‘t‘tt‘*#**‘***t#***#*

PROBLEMS ONLY - SECOND LEVEL REVIEW (Credentials or Service Excellence Committee):

RESOLUTION: [ I3 I v \" VI VI
Date Comments:

1o/9s, 6/%€¢, 7/97, 1/99, 3/99, 7/00
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CLEARFIELD HOSPITAL

PROBLEM FORM
TYPE OF PROBLEM: _____ Interdepartmental/Interpersonal Problem
_ Incident Investigation (Incident # D
TODAY'S DATE: ‘//9?5/ OA ™ M0,
PERSON COMPLETING THIS FORM: _DKeTorick. RN ceed DEpT: _IUAL
NATURE OF PROBLEM IF MEDICATION INCIDENT, CHECK CATEGORY
Equipment Malfunction/ Availability Category A (Event had the capacity to cause error)
Staffing Difficulty Category B (Eror occurred, but med did not reach Pt)
Staff Performance Problem . Category C (Med reached Pt but did not cause Pt harm)
Charges/Billing Problem Category D (Error resulted in need for increased
Supplies Inadequate/Inferior . monitoring, but no Pt harm)
Interdepartmental Misunderstanding Category E (Error resulted in aeed for treatment or
Waiting/Delay Problem: intervention and caused temporary harm)
Communication Breakdown — Category F (Error resulted in initial or prolonged
Medical Staff Related Problem hospitalization and caused temporary barm)
(Dr. y Category G (Ervor resulted in perroanent Pt harm)
Lost ftem Category H (Error resulted in near-death event)
Other - Category I (Error resulted in Pt death)

OTHER DEPARTMENT(S) INVOLVED (if applicable)

BRIEF EXPLANATION OF EVENT/CIRCUMSTANCES/PERSONS INVOLVED:

Lon Continues to  doee Oﬁﬁ when Qe#/ng; repert:
She, /S /Bsponslb/e ﬁ/ Comﬁ/ek: report on ué(.@/)ﬁﬁeﬂ/:?.
She is _tpking. care of - Also on Jhis night I gave hve
;"épOrf because. I was oo bus%. +o fﬂﬁe When T Came
out of Jhe back room at 175, she was /Mﬂ/ng. He Untl”

fo_Qo_home 1 did_not notify. miset. Fran o Dapmre
who Were. here . S/zL ws dsﬁ'/qﬁfﬂ( fido_patian's

SEND THIS FORM TO YOUR MANAGER




INVESTIGATION & RESOLUTION: : WA{( '
: / : e
0 L4

\Jeof, A)Oru,c, : L ded nof_ @,u/-e_ Lt Junid 74950

|

“{o—nw act //,r Iud Wax +0 I* Yo wok

RESOLUTION: ! the 1/- 730 e o

Without Merit 7 and rers é

Level I No Action Taken /u7° :

With Merit - Action Taken:

Levelll . _. Discussad with Individual/Staff involved - .

Level III Written or Verbal Action

Level IV Policy/Procedure/Practice Change

Level V Trend Identified (Serial in Nature)

Level VI Process Improvement Initiated

Level VII Disciplinary Action Taken

Date Signature

SEND COMPLETED FORM TO YOUR SENIOR MANAGER

ARRRRERARERERDAEASER LRI SRR RAEBAR RS AR R BN KRR R AR AR AR R AR ERdpbdpmp i dokihgg

PROBLEMS ONLY - SECOND LEVEL REVIEW (Credentials or Service Excellence Committee):

RESOLUTION: 1 i Ul v A\ VI A1
Date Comments:

10/38, 6/36, 1/37, L7993, 3/93, 7/0Q
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,.Sap QEER B4 "W Y3 IIPM MH NURSES HoDuL. -

TYPE OF PROBLEM,

TODAY'S DATE: B BI-0™ : qui‘

CLEARFIZLD HOSPITAL
- PROBLEM FORM

e [Dterdeparpental / lateepersonal Problem  Namoe!
acident lnvestigation

PERSON COMPLETINGFORM: U\ Buia. P DEFT,

NATURE QF PROBLEM F NCTDENT, CHECK
| Equipment Maiaction/ Avaiiaplliy | J Category A (Clrouraszance had the capacity w cauae exror) Not reportable
$1af¥ing Difflculty
Suaff Purformuace Problem | Causgosy B (Event scsummed, but did sl reach M) 3D
[ Charges/ Billing Problem [ Catagory C (Eveat reached PY, but did 2ok cause Prharm) - Reportabis ta
[ Supplies Inadequate/ Infarior [ Chiagaey D (Svent resulted in noed for incressed moniioriag. A
N lnerdeparumantal Misurdenanding - but oo Pt hirna) .
" Weiting / Delny Problem
| Comauniation Breskdown | Cutegory B (Event resulted ip ased far treatnent o7
[ Medical Staff Ralawed Problem intervenon and ceused ts@porary harm) L¥.G.
{or. ) | Cusegory F (Bvent cesulted ia initial or proloaged hospitalization Ht
| Lostltam and caused temporszy hatm). ‘ Reportable
| [nfrastucture Failus | Cazzgory G (Bvaat retulted n parmaneat nm) @ beth
Orher Catsgury H (Event resulted In asar-death cvcot) PSA & DOH

T cﬁﬂl@mm_n,mmam;
] oL applicable) -

B [EF EXFLANATION OF EVENT / CIRCUMSTANCES / PERSONS INVOLVED:

ons being. assidned. +o flogh: ore Mot otignted o reCovesy. o Stortriy

A, this

A .

d become a Safehy, 3suz Lo Teul St is
£ . n ¥y NS SATE S (215 SM
‘ 2 0 £ ang 0 . 0 (L "‘*‘ 'M+ J‘J— foidé on

INVESTIGATION & RESOLUTION: (What da you thiak could preveat thiy evens Srom oscurring it e fusure?)

3 aSSidnad. 4o float posron nead proper g entation RL
"

$. .
RESOLUTION:
Witl\algt Morit

ore — No Actiop Taken PRC 3 ONLY - VEL REVIEW
With Merit » Action Taken: ' ' (Credentials ot Servics Bxceliense Comanittes):
Levet Ul — Dissussed with Ingividual / Suff iavolved L
Levatllf  ___  Wrinenor Veckal Actlon RESOLUTION: [__ i . 0 v
Lavel IV ___ Poligy/ Procadure/ Pructice Change v Vi _ v
Lavel V — Tread [deatificd (Sesial in Narure) »
Leval VI —.  Process Improvement lnitined Dae Comaments:
Level VI Diswiplinary Asion Tokan
Dace Signarure
SEND COMPLETED FORM TO YOUR MANAGER / SUPERYIAOR
IF INCIDENT, FAX FORM TO PATIENT SAFETY OFFICER AT 1376

Faxed: Date, Tisme:

REY (093, 404 197, \AD, V99 10Q; AT
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rennsylvania Nurses Associalion
Grievance Form

PNA Ofrice Use Onlvy

ENERAL INFORMATION:

ame of Grievant é’,/F}SS ﬂCha\/ Grievant Signature
ome Address City
ate ZiP Home Phone Work Phone

rievant's Job Title or Classification /\)IV
nployer Name ﬂ,//a/ﬁe/d, /‘h&o/ﬁw_ ]
nployer Address PO Bx 993 Mear el . Fo. 1,820

| ] B
Positin of /W JER float is being. filled. by AN T no med-‘/=. %
experienee - No ACLS cer hF/(m‘?m,'NO ER grientation/- o NoF frken crifical

care, course, This nurse has approximately @0 days experience.

———
———T

ob Quatficarmns state: 1Yr Med. [surg expegience , ACLS venfied
4 Criheat Care Course within last & years. : ,

Basis oF GRIEVANCE:

Violation of contract article(s)/section(s)
and all other applicable article(s)/section(s).
Violation of established practice _ Violation of applicable law or regulation

Violation of rule/policy/procedure — Other (specify)

Remeny DESIRED:

' | i ember
Fill vacancy with quak fed StAft /memoer,
TEP | Submitted to ‘ Response
. Name ] Date : Naine , Date
TEP Il Submitted to Response : i :
S Name Date Name L'ate
TEP 111 Submitted to Response . :
4 Name : ~ Dute B Narne - ‘ Date
; Jate Resolved
.ocal Unit Representative Date_
'NA Staff Labor Representative ___ Date
"his grievance has been resolved to my satisfaction Dmc——-———-—

Name
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L XY

Date of Posting: 11/12 - 11/19/99 5 PM

JOB VACANCY

\

The following Registered Nurse Position is vacant:

PART-TIME TEMPORARY

CRITICAL CARE FLOAT
7:00PM - 7:00AM

Rotating Weekends and rotating holidays.
* option for twelve (12) hour shifts.

A staff nurse is a professional registered nurse who provides quality nursing care to
patients in accordance with recognized nursing techniques, procedures established
standards, and administrative policies of Clearfield Hospital and Nursing Division.

Graduate of an approved school of nursing.

Current licensure by the Pennsylvania State Board of Nursing.

1 year Med/Surg experience. '

ACLS verified and Critical Care Course within last 5 years required (if greater than 5
years Successful Completion of Critical Care Challenge Exam)

This posting is a summary only and is subject to the full job description which
can be reviewed in the Human Resources Department.

C:\WPDOCS\RN.POS
10/7/1994
Sue Nich
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Eric T. Smith (PA Id. No. 70491)

S. Elaine Diedrich (PA Id. No. 87044)
Schnader Harrison Segal & Lewis, LLP
Suite 2700, Fifth Avenue Place

120 Fifth Avenue

Pittsburgh, PA 15222

(412) 577-5200

Attomeys for Defendants

FRANCES L. SELVAGE and
DAWN L. RETORICK
Plaintiffs,

VS,

CLEARFIELD HOSPITAL,

LOIS EISENMAN, Director of Nursing,
JACKIE STONE, Vice President of Nursing,
THELMA STRATTON, ICU Unit Manager

Defendants.

IN THE COURT OF COMMON
PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA

No. 03-393-CD

Civil Action - Law

R T N A g e N N

PRAECIPE FOR ENTRY OF APPEARANCE

Please enter the appearance of Eric T. Smith, S. Elaine Diedrich and Schnader,

Harrison, Segal & Lewis, LLP on behalf of the Defendants in connection with the above-

captioned matter.

0CT 21 2003

William A. Shaw
Prothonotary

SCHNADER HARRISON SEGAL & LEWIS, LLP

Eric T. Smith

Pa. Id. # 70491

S. Elaine Diedrich
Pa. Id. #84077

Suite 2700, Fifth Avenue Place
120 Fifth Avenue

Pittsburgh, PA 15222

(412) 577-5200

Attorneys for Defendants, Clearfield Hospital, Lois
Eisenman, Jackie Stone and Thelma Stratton

PTDATA 260248_1



CERTIFICATE OF SERVICE

I hereby certify that on October 20, 2003, a true and correct copy of the foregoing

Praecipe for Entry of Appearance was sent, via U.S. Mail, first class postage prepaid, to the

following:

James J. West, Esq.

West Long, LLC

105 N. Front Street, Suite 205
Harrisburg PA 17101

PTDATA 260248 _1
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Prothonotary
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Eric T. Smith (PA Id. No. 70491)

S. Elaine Diedrich (PA Id. No. 87044)
Schnader Harrison Segal & Lewis, LLP
Suite 2700, Fifth Avenue Place

120 Fifth Avenue

Pittsburgh, PA 15222

(412) 577-5200

Attorneys for Defendants

FRANCES L. SELVAGE and ) IN THE COURT OF COMMON
DAWN L. RETORICK ) PLEAS OF CLEARFIELD COUNTY,
Plaintiffs, ) PENNSYLVANIA
)
Vs. )
)
CLEARFIELD HOSPITAL, ) No. 03-393-CD
LOIS EISENMAN, Director of Nursing, ) F “ L E D
JACKIE STONE, Vice President of Nursing, ) Civil Action - Law
THELMA STRATTON, ICU Unit Manager )
Defendants. ) 0CT 2 1 2003
PRELIMINARY OBJECTIONS William A. Shaw
Prothonotary

AND NOW come Defendants, Clearfield Hospital, Lois Eisenman, Jackie Stone and
Thelma Stratton (collectively, “Defendants™), by and through their undersigned counsel and

file the within Preliminary Objections and in support thereof state as follows:

STATEMENT OF FACTS

A. Procedural Background
1. Plaintiffs Dawn L. Retorick (“Retorick”) and Frances L. Selvage (“Selvage”)
commenced this action by Writ of Summons on or about March 20, 2003.
2. On September 17, 2003, Plaintiffs filed their Complaint (“Complaint”).

Defendants were served on or around September 19, 2003.

PTDATA 260261 _1



B. Plaintiffs’ Claims
3. Plaintiffs’ Complaint alleges eight (8) causes of action: Whistleblower Statute
(Count I), Medical Care Availability and Reduction of Error (MCARE) Act (Count II),
Constructive Discharge in Violation of Public Policy (Count III), Defamation (Count IV),
Invasion of Privacy/False Light (V), Intentional Infliction of Emotional Distress (VI), Punitive

Damages (Count VII) and Damages (Count VIII).

C. The Allegations of Plaintiffs’ Complaint

4. Plaintiffs were employed by Defendant Clearfield Hospital as Intensive Care Unit
(“ICU”) nurses. See Complaint § 9.

5. According to Plaintiffs’ Complaint, in November of 2002, both Plaintiffs quit
their jobs. Id. at § 13. |

6. Plaintiffs allege that, in their opinion, the staffing of the ICU was inadequate. Id.
at 7 11 and 14. Plaintiffs further allege that they advised the Pennsylvania Nurses Association,
OPEIU, and Local 112 of their concerns. Id. at Yy 14a, e, g, h, and 1.

7. Plaintiffs also allege that they informed Defendants in writing of their opinions on
various occasions from March of 1999 to August of 2002. Id. at §f 14b, ¢, d, {f, 1, j and k,
Exhibits 1, 2, 7, 10, 11 and 12.

8. Plaintiffs allege that on March 26, 1999, Plaintiff Retorick submitted an “Alert
Form” on which she indicated her belief that staffing the ICU with three (3) ICU Registered

Nurses (“RN’s”) and one nurse from another unit was not sufficient, /d. at J14b and Exhibit 2.

2 PTDATA 260261_1
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9. Plaintiffs allege that on November 30, 1999, Plaintiffs submitted a letter to
Defendant Jackie Stone in which she indicated her belief that Tammy Charles, RN, was not
qualified to work in the ICU, Id. at §14a and Exhibit 1.

10. Two years later, on November 20, 2001, Plaintiff Retorick wrote a letter to
Defendant Stone regarding the staffing of the ICU, /d. at  14¢ and Exhibit 4. One year later, on
January 31, 2002, Plaintiff Retorick submitted a Problem Form regarding the performance of an
LPN, /d. at § 14c and Exhibit 5.

11. On February 1, 2002, Plaintiff Retorick submitted a “Problem Form” on which
she indicated her belief that an LPN from another unit was not performing properly, /d. at § 14f
and Exhibit 7.

12. On April 25, 2002, Plaintiff Retorick submitted a “Problem Form” on which she
indicated her concern that an LPN assigned to the ICU was performing duties which “may not be
in her scope of practice as an LPN.”

13.  Defendant Thelma Stratton investigated Retorick’s complaint and advised, inter
alia, that it was without merit, observing that “it is the charge nurses responsibility to make or
change patient assignments, assess the staffing needs throughout the shift.” Id at §14i and
Exhibit 10.

14.  According to the Complaint, Plaintiff Retorick complained again about the
performance of an LPN on April 25, 2002, alleging that the LPN “continued to doze off” and left
the unit to go home without informing anyone. Defendant Thelma Stratton investigateci this
allegation as well and stated, inter alia, that “it is the responsibility of the charge nurse to resolve
[issues] at the time of occurrence. One of the responsibilities of a charge nurse is to demonstrate

problem solving skills and decision making abilities. This should have been addressed and

3 PTDATA 260261_1
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resolved at the time it took place, not waiting until sometime 5 days later.” Id. at § 14 and
Exhibit 11.

15. Four (4) months later, on August 31, 2002, Plaintiff Retorick submitted a
“Problem Form” and stated her belief that nurses assigned to float duties were not being
provided proper orientation which “could become a safety issue.” Id. at § 14k and Exhibit 12.
Plaintiffs allege that Defendants retaliated against them for these reports and cause them
emotional distress.

ARGUMENT

L. Demurrer as to Count I: Plaintiffs Have Failed to State a Cause of Action
Under the Pennsylvania Whistleblower Law.

16.  Plaintiffs have failed to plead any of the elements necessary to maintain a cause
of action under the Pennsylvania Whistleblower Law.

a. General Application and Definitions Under The Whistleblower Law

17. The Pennsylvania Whistleblower Law, 43 Pa.C.S.A. 1423, (“Whistleblower
Law”) provides that:

No employer may discharge, threaten or otherwise discriminate against an

employee regarding the employee’s compensation, terms, conditions, location or

privileges of employment because the employee ... makes a good faith report or

is about to report, verbally or in writing, to the employer or appropriate

authority an instance of wrongdoing or waste.
43 P.S. § 1423(a) (emphasis added).

18.  The Whistleblower Law defines “wrongdoing” as:

a violation which is not merely technical or minimal in nature of a Federal or

State statute or regulation, of a political subdivision ordinance or regulation or of

a code of conduct or ethics designed to protect the interest of the public or the

employer.

43 P.S. § 1422.
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19. The Whistleblower Law defines “waste” as:
an employer’s conduct or omissions which result in substantial abuse, misuse,

destruction or loss of funds or resources belonging to or derived from
Commonwealth or political subdivision source.

Id.
20. “Appropriate authority” for reporting wrongdoing or waste is defined by the

Whistleblower Law as a:

‘federal, state or local government body, agency or organization having

jurisdiction over criminal law enforcement, regulatory violations, professional

conduct or ethics, or waste’ or a ‘member, officer, agent, representative or
supervisory employee of the body, agency or organization.’
43 P.S. § 1422.

21.  Plaintiffs have failed to sufficiently plead that Defendants violated the
Whistleblower Law.

22.  In the instant case, the allegations under the Whistleblower Law are woefully
lacking. Specifically, Plaintiffs fail to adequately plead: (a) a cognizable “wrongdoing” (i.e., no
violation of an applicable statute or code); (b) a report to an “appropriate authority”; and (c) that
an illegal retaliatory discharge occurred. Each of these shortcomings mandate a dismissal of
Count L.

b. Plaintiffs Have Failed to Plead “Wrongdoing” or “Waste”

23.  Plaintiffs have failed to allege that they made, or were about to make, a report to
Defendants or an appropriate authority that Defendants engaged in “wrongdoing” or “waste” as
defined by the Pennsylvania Whistleblowers Law.

24.  Plaintiffs have not, and cannot, identify any conduct by any of Defendants which

constituted “waste”. Specifically, Plaintiffs have not identified any conduct or omission by
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Defendants that resulted in substantial abuse, misuse, destruction or loss of funds or resources
belonging to or derived from a Commonwealth or political subdivision source.

25.  Moreover, Plaintiffs have failed to plead Defendants engaged in “wrongdoing.”
In order to allege Defendants engaged in “wrongdoing,” Plaintiffs must identify the statute or
regulation which Defendants allegedly violated.

26.  Plaintiffs’ refer only to the Pennsylvania Professional Nursing Law, 63 P.S. § 212
(sections dealing with refusal, suspension, and revocation of a Registered Nurse’s license), The
Professional and Vocational Standards promulgated by the State Board of Nursing, 49 Pa. Code
§ 21.18(a) and the American Nursing Association Code of Ethics. See Complaint 9 20 — 23. As
a matter of law, this is insufficient to come within the purview of the Whistleblower Law.

27.  he Pennsylvania Superior Court held in Riggio v. Burns, 711 A.2d 497, 501
(Pa.Super. 1998), that state licensing statutes, codes of conduct and codes of ethics do not fall
within the purview of the term “wrongdoing,” as defined by the Whistleblower Law.

28.  The Riggio Court further stated:

The statutes merely consist of the legislature’s guidelines for the regulation of the

healthcare industry. Each statute delegates to an independent entity the power to

investigate and evaluate whether the individual in question has complied with

these general standards. They then provide that certain consequences may be

imposed if the entity determines that the standards have not been met. The

statutes are utterly silent with respect to specific conduct.
Id. at 502.
29.  Plaintiffs have only identified licensing statutes and codes of conduct and codes

of ethics which govern nurses. Similar to the statutes at issue in Riggio, these statutes cannot

constitute “wrongdoing” as defined by the Whistleblower Law.
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c Plaintiffs Do Not (And Cannot) Allege That They Were
Discharged Because Of Their Alleged Complaints

30.  Count I of Plaintiffs’ Complaint must further be dismissed because Plaintiffs have
failed to allege the elements of a prima facie case of retaliatory discharge. Golaschevsky v.
Comm. Of Pa. Dep’t of Env. Protection, 720 A.2d 757, 759 (Pa. 1998).

31.  Plaintiffs quit their jobs with Clearfield Hospital. They have not, and cannot,
allege concrete facts or surrounding circumstances that their complaints regarding the staffing of
the ICU led to their discharge. Accordingly, they cannot state a cause of action for retaliatory
discharge under the Whistleblowers Act.

32. For all the above stated reasons, Plaintiff’s claim is insufficient to plead a cause of
action under the Pennsylvania Whistleblowers Law and, therefore, Count I of the Complaint
should be dismissed.

II. Paragraph 14 and its subparagraphs (a) through (j), Paragraph 33, and
Exhibits 1 through 11 of the Complaint must be Stricken.

33.  Plaintiffs have brought a cause of action under the Medical Care Availability and
Reduction of Error Act (“MCARE” or the “Act”), and more specifically, Chapter 3 entitled
“Patient Safety.”

34.  Pursuant to Sections 1303.301 through 1303.312 of the Act, the pertinent sections
of the Act were not effective until May 19, 2002.! |

35.  The Act established a “body corporate and politic to be known as the Patient
Safety Authority.” 40 P.S. § 1303.303. The Act further provides:

Approval. - Within 60 days of the effective date of this section, [i.e. within 60
days of May 19, 2002], a medical facility shall submit 1ts patient safety plan to the

! Sections 1303.301 through 1303.312 of MCARE each provide that they are effective 60 days
from March 20, 2002.
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department” for approval consistent with the requirements of this section. Unless
the department approves or rejects the plan within 60 days of receipt, the plan
shall be deemed approved.

Upon approval of the patient safety plan, a medical facility shall notify all health
care workers of the medical facility of the patient safety plan. Compliance with
the patient safety plan shall be required as a condition of employment or
credentialing at the medical facility

40 P.S. § 1303.307(c), (d).

36.  In order to claim protection under MCARE, an employee must report the “serious
event” or “incident” according to the safety plan of the medical facility. The Act specifically
provides:

(a) Reporting. — A health care worker who believes that a serious event or
incident has occurred shall report the serious event or incident according to
the patient safety plan of the medical facility unless the health care worker
knows that a report has already been made. The report shall be made
immediately or as soon thereafter as reasonably practicable, but in no event
later than 24 hours after the occurrence or discovery of a serious event or
incident.

40 P.S. § 1303.308(a).
37. The Section of MCARE under which Plaintiffs seek redress is Section
{ 1303.308(d) which states:
(c) Liability. - A health care worker who reports the occurrence of a serious
l event or incident in accordance with subsection (a) or (b) shall not be subject

to any retaliatory action for reporting the serious event or incident and shall
( have the protections and remedies set forth in . . . Whistleblower Law.

38.  All of Plaintiffs’ alleged reports preceded the effective date of MCARE excepting

one. See Complaint, § 14 (a) — (m). The Act specifically limits recovery to incidents where
Plaintiffs reported a “serious event” or “incident” pursuant to and specifically provided for in

MCARE. See § 1303.308 (c).

2 The Department of Health of the Commonwealth. See 40 P.S. § 1303.302.
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39. Because MCARE was not effective until May 19, 2002, Plaintiffs may not seek
redress for any alleged reports pre-dating May 19, 2002. Plaintiffs are, therefore barred, as a
matter of law, from recovering damages for reports not made prior to May 19, 2002.

40. As such, paragraph 14 and its subparagraphs (a) through (j), paragraph 33, and

Exhibits 1 through 11 of the Complaint must be stricken.

III. Demurrer as to Plaintiff Selvage’s Claim under MCARE (Count II).
41. Only Plaintiff Retorick filed a Problem Form after May 19, 2002. See Complaint
9 14(k); Exhibit 12). As such, Plaintiff Selvage’s claim under MCARE (Count II) must be

dismissed.

Iv. Demurrer as to Count ITI: Plaintiffs Have Failed to State a Cause of Action
for Constructive Discharge in Violation of Public Policy.

42. "Constructive discharge of an at-will employee may serve as a basis for tort
recovery if the employer has made working conditions so intolerable that an employee has been
forced to resign.” Highhouse v. Avery Transp., 443 Pa. Super. 120, 660 A.2d 1374, 1376

(Pa.Super. 1995).

43.  Plaintiffs have not alleged any facts which would support a cause of action for
constructive discharge.

44,  Even if the Court determines that Plaintiffs’ allegations sufficiently plead
constructive discharge, Plaintiffs’ allegations are not sufficient to state a cause of action for

Wrongful Discharge.
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45.  Pennsylvania follows the employment at-will doctrine. Pursuant to this doctrine,
“an at-will employee may be terminated for good reason, bad reason, or no reason at all.” Krajsa
v. Keypunch, Inc., 622 A.2d 355, 358 (Pa. Super. 1993); See also, Johnson v. Resources for
Human Development, Inc., 843 F. Supp. 974, 979 (E.D. Pa. 1994); Brown v. Hammond, 810 F.
Supp. 644, 645 (E.D. Pa. 1993) (an employer’s right to terminate an at-will employee is
“virtually absolute™).

46. No common law cause of action exists for wrongful discharge of an at-will
employee except where a “clear mandate” of public policy is violated. Bruffett v. Warner
Communications, Inc., 692 F.2d 910 (3d Cir. 1982); Paul v. Lankenau Hospital, 569 A.2d 346
(Pa. 1990); Clay v. Advanced Computer Applications, Inc., 559 A.2d 917 (Pa. 1989); Geary v.
United States Steel Corp., 319 A.2d 174 (Pa. 1974); Yetter v. Ward Trucking Corp., 585 A.2d
1022 (Pa. Super. 1991).

47.  To date, the Pennsylvania Supreme Court has only recognized one (1) public
policy exception to the at-will doctrine and the Pennsylvania Superior Court has only recognized
three (3). See Shick v. Shirey, 552 Pa. 590 (Pa. 1998) (an employee may not be fired for filing a
valid worker’s compensation claim); Reuther v. Fowler & Williams, Inc., 255 Pa. Super. 28, 386
A.2d 119 (1978) (an employee may not be fired for serving on jury duty), Hunter v. Port
Authority of Allegheny County, 419 A.2d 631 (Pa. Super. 1980) (relying on federal court
decisions, Pennsylvania statutes and Pennsylvania court decisions and concluding that the
defendant violated the Pennsylvania constitution by denying employment to a person with a
prior criminal conviction); Field v. Philadelphia Electric Company, 565 A.2d 1170, 1180 (Pa.
Super. 1989) (an employee may not be fired for reporting violations of federal regulations to the

Nuclear Regulatory Commission).
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48.  As demonstrated above, “[t]he public policy exception has been most frequently
applied when a discharge is a result of the employee’s compliance with or refusal to violate a
specific provision of a law.” Woodson v. AMF Leisureland Centers, Inc., 842 F.2d 699, 701-02
(3d Cir. 1988). See al;o Perks v. Firestone Tire & Rubber Co., 611 F.2d 1363 (3d Cir. 1979)
(cause of action for wrongful discharge for refusal to submit to a polygraph test when statute
forbids such testing).

49.  Plaintiffs’ attempt to bootstrap a cause of action for wrongful discharge by
arguing that the Whistleblower Law and the MCARE Act are a “clear mandate” of public policy
that was violated by their constructive discharge.

50.  However, Plaintiffs’ remedies under those statutes are exclusive. Perry v. Tioga
County, 649 A.2d 186 (Pa. Commw. 1994).

51.  Plaintiffs cannot graft an additional cause of action for wrongful discharge on to
the same facts but should be forced to pursue their remedies in the appropriate manner.

52.  Further, the Pennsylvania Superior Court has held tliat there is no general public
policy protecting whistleblowers in the private sector. Krajsa v. Keypunch, Inc., 622 A.2d 355,
358 (Pa. Super. 1993).

53.  Plaintiffs also attempt to argue that their purported constructive discharge violated
a “clear mandate” of public policy as set forth in the Pennsylvania Professional Nursing Law, 63
P.S. §212, The Professional and Vocational Standards promulgated by the State Board of
Nursing, 49 Pa. Code § 21.18(a) and the American Nursing Association Code of Ethics. See
Complaint q 20 — 23.

54. State licensing statutes, codes of conduct and ethics do not constitute a “clear

mandate” of public policy.
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55.  Without these allegations, Plaintiff’s claim is insufficient to plead a cause of
action for Constructive Discharge in Violation of Public Policy under Pennsylvania law and,
therefore, Count III should be dismissed.

V. Demurrer as to Count IV: Plaintiffs Have Failed to State a Cause of Action
for Defamation

56.  The elements necessary to properly plead a cause of action for Defamation are:
1) that the defendant made a defamatory communication;
2) about the plaintiffs;
3 that was published to a third party;

4) who understood the defamatory meaning of the communication about the
plaintiffs;

(5) where the plaintiffs suffered special harm as a result of the
communication; and

6) that any privilege invoked by the defendant was abused.

412 P.S.§ 8343.

57.  Plaintiffs allege that Defendants made comments about Plaintiffs’ conduct in the
ICU. See Complaint q 42.

58.  Pennsylvania courts have long held that the court must initially determine whether
any of the alleged comments are capable of a defamatory meaning. Thomas Merton Ctr. v.
Rockwell Int’l Corp., 497 Pa. 60 (1981).

59. A communication is defamatory if it tends to harm the reputation of another by
lowering him in the estimation of the community or to deter third persons from associating with
him. Maier v. Maretti, 448 Pa.Super. 276 (1995).

60.  None of the statements Plaintiffs allege are capable of a defamatory meaning.
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61.  Without these allegations, Plaintiff’s claim is insufficient to plead a cause of
action for defamation under Pennsylvania law and, therefore, Count IV should be dismissed.

VI. Demurrer as to Count V: Plaintiffs Have Failed to State a Cause of Action

for Invasion of Privacy/False Light

62.  The elements necessary to properly plead a cause of action for Invasion of
Privacy/False Light are publicity given to private facts, which would be highly offensive to a
reasonable person and which are not of legitimate concern to the public. Strickland v. Univ. of
Scranton et. al., 1997 Pa. Super. LEXIS 2894, 700 A.2d 979, 987 (Pa. Super. 1997).

63.  Publicity “means that the matter is made public, by communicating it to the public
at large, or to so many persons that the matter must be regarded as substantially certain to
become one of public knowledge.” Curran v. Children’s Service Center of Wyoming County,
Inc., 396 Pa. Super 29, 39 (quoting Restatement (Second) of Torts § 652D corﬁment a).

64. It is only “when there is such a major misrepresentation of his character, history,
activities or beliefs that serious offense may reasonably be expected to be taken by a reasonable
man in his position, that there is a cause of action for invasion of privacy.” Strickland v. Univ. of
Scranton et. al., 1997 Pa. Super. LEXIS 2894, 700 A.2d 979, 987 (Pa. Super. 1997).

65.  None of the statements Plaintiffs allege are capable of satisfying the elements of
invasion of privacy/false light. Further, Plaintiffs have failed to allege the element of publicity.

66.  They have not alleged that Defendants made any comments about them, positive
or negative, to the public at large or to so many persons that matter became one of public

knowledge.
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67.  Without these allegations, Plaintiff’s claim is insufficient to plead a cause of
action for invasion of privacy/false light under Pennsylvania law and, therefore, Count V should

be dismissed.

VII. Demurrer as to Count VI: Plaintiffs Have Failed to State a Cause of Action
for Intentional Infliction of Emotional Distress

68.  In order to properly plead a cause of action for intentional infliction of emotion
distress plaintiffs must allege, at a minimum that Defendants “by extreme and outrageous
conduct intentionally or recklessly cause[d] severe emotional distress” to plaintiffs. Taylor, et.al.
v. Albert Einstein Medical Center, et. al. 562 Pa. 176 (2000).

69. The “conduct must be so outrageous in character, and so extreme in degree, as to
go beyond all possible bounds of decency, and to be regarded as atrocious, and utterly intolerable
in a civilized society.” Hoy v. Angelone, 554 Pa. 134, 151 (1998) (citations and internal
quotations omitted).

70.  None of the conduct Plaintiffs allege satisfies the minimum pleading requirements
to state a cause of action for intentional infliction of emotional distress.

71.  Without these allegations, Plaintiff’s claim is insufficient to plead a cause of
action for intentional infliction of emotional distress under Pennsylvania law and, therefore,

Count VI should be dismissed.

VIII. Demurrer as to Counts VII and VIII

72.  The Pennsylvania Supreme Court has stated: “the right to punitive damages is a

mere incident to a cause of action — an element which the jury may consider in making its
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determination — and not the subject of an action itself.” Feingold v. SEPTA, 517 A.2d 1270 (Pa.
1979).

73.  As set forth in Kryeski v. Schott, 9 Pa. D.&C.4th 399, 409-10 (Lackawanna
County, 1991):

Plaintiff also seeks punitive damages and separately sets forth a
cause of action for such in count VIII. A demand for punitive
damages in a separate count with no cause of action stated in the
count violates Pa.R.C.P. 1020(a). Rule 1020(a) provides ‘each
cause of action and any special damage related thereto shall be
stated in a separate count containing a demand for relief.” Count
VIII does incorporate by reference all preceding paragraphs of the
complaint. However, the appropriate method in seeking punitive
damages is to request such damages in each separate count of the
complaint in accordance with Pa.R.C.P. 1020(a).

74.  In Lulu Mae Nix v. Temple University, 21 Phila. 459 (1990), the Common Pleas
Court dismissed plaintiff’s claim for punitive damages where the claim was alleged in a separate
count. The court determined that since plaintiff’s complaint stated no cause of action upon which
she could recover, she was precluded from recovering punitive damages. Id.

75.  Damages are not an independent cause of action but rather, “[t]he right to punitive
damages is a mere incident to a cause of action...and not the subject of an action itself.”
Feingold v. Southeastern Pa. Transp. Auth. 512 Pa. 567 (Pa. 1986)(quoting Hilbert v. Roth, 359
Pa. 270 (Pa. 1959)).

76.  Accordingly, it is well established that Count VII and VIII are improper and
should, therefore, be dismissed.

77.  Further, punitive damages are not available under the Whistleblower Act or the

MCARE Act. Rankin v. City of Philadelphia, 963 F.Supp. 463(1997); 40 P.S. § 1303.308.

78.  Accordingly, Counts VII and VIII should be dismissed.
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CONCLUSION

For the foregoing reasons, Defendants Clearfield Hospital, Lois Eisenman, Jackie Stone

and Thelma Stratton respectfully request that this honorable Court enter the attached order.

Respectfully submitted,

SCHNADER HARRISON SEGAL & LEWIS, LLP

%@/
By:

Eric T. Smith

Pa. Id. # 70491

S. Elaine Diedrich
Pa. Id. #84077

120 Fifth Avenue, Suite 2700
Pittsburgh, PA 15222
(412) 577-5200

Attorneys for Defendants, Clearfield Hospital, Lois
Eisenman, Jackie Stone and Thelma Stratton
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CERTIFICATE OF SERVICE

I hereby certify that on October 20, 2003, true and correct copies of the foregoing

Preliminary Objections were sent, via U.S. Mail, first class postage prepaid, to the following:

James J. West, Esq.

West Long, LLC

105 N. Front Street, Suite 205
Harrisburg PA 17101

LN

S. Elaine Diedrich (PA Id. No. 84077)
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FRANCES L. SELVAGE and ) IN THE COURT OF COMMON
DAWN L. RETORICK ) PLEAS OF CLEARFIELD COUNTY,
Plaintiffs, ) PENNSYLVANIA
)
VSs. )
)
CLEARFIELD HOSPITAL, ) No. 03-393-CD
LOIS EISENMAN, Director of Nursing, )
JACKIE STONE, Vice President of Nursing, ) Civil Action - Law
THELMA STRATTON, ICU Unit Manager )
Defendants. )
ORDER OF COURT
AND NOW, to-wit, this day of , 2003, it is hereby ORDERED

ADJUDGED and DECREED that Defendants Preliminary Objections are GRANTED.
Plaintiff Retorick’s Counts I, III, TV, 'V, VI, VII, and VIII of the Complaint are
DISMISSED.
Plaintiff Selvage’s Counts I, IL, ITI, IV, V, VI, VII, and VIII of the Complaint are
‘ DISMISSED.
Paragraph 14 and its subparagraphs (a) through (j) and Paragraph 33 of Plaintiffs’
| Complaint are STRICKEN.

Exhibits 1 through 11 of Plaintiffs’ Complaint are STRICKEN.

| BY THE COURT,
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West Long LLC

105 North Front Street
Suite 205

Harrisburg, PA 17101
(717) 233-5051

FRANCES L. SELVAGE and : IN THE COURT OF COMMON PLEAS
DAWN L. RETORICK : CLEARFIELD COUNTY, PENNSYLVANIA
Plaintiffs :
V. : No. 03-393-CD
CLEARFIELD HOSPITAL, : Civil Action - Law

LOIS EISENMAN, Director of Nursing,
JACKIE STONE, Vice President of :
Nursing, THELMA STRATTON, ICU Unit :
Manager, :
Defendants

NOTICE

YOU HAVE BEEN SUED IN COURT. If you wish to defend against the claims set forth
in the following pages, you must take action within twenty (20) days after this Complaint and
Notice are served, by entering a written appearance personally or by attorney and filing in writing
with the Court your defenses or objections to the claims set forth against you. You are warned
that if you fail to do so the case may proceed without you and a judgment may be entered against
you by the Court without further notice for any money claimed in the Complaint or for any other
claim or relief requested by the Plaintiff. You may lose money or property or other rights
important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO
NOT HAVE A LAWYER OR CANNOT AFFORD ONE, GO TO OR TELEPHONE THE
OFFICE SET FORTH BELOW TO FIND OUT WHERE YOU CAN GET LEGAL HELP.

David S. Meholick
Court Administrator
Clearfield County Courthouse
230 East Market Street o
Clearfield, PA 16830 F H LE

(814) 765-2641 x 5982

NOV 12 2003

William A. Shaw
Prothonotary



FRANCES L. SELVAGE and : IN THE COURT OF COMMON PLEAS

DAWN L. RETORICK : CLEARFIELD COUNTY, PENNSYLVANIA
Plaintiffs :
V. : No. 03-393-CD
CLEARFIELD HOSPITAL, : Civil Action - Law

LOIS EISENMAN, Director of Nursing,
JACKIE STONE, Vice President of :
Nursing, THELMA STRATTON, ICU Unit :
Manager, :
Defendants

NOTICE

USTED HA SIDO DEMANDADO A EN CORTE. Si usted desea defenderse de las
demandas que se presentan mas adelante en las suguientes paginas, debe tomar accion dentro de
los proximos veiinte (20) dias despues de la notificacion de esta Demanda y Aviso radicando
personalmente o por medio de un abogado una comoparecencia escrita y radicando en la Corte
por escrito sus defensas de, y objecciones a, las demandas presentadas aqui en entra suya. Se le
advierte de que si usted falla de tomar accion como se describe anteriormente, el caso puede
proceder sin usted y un fallo por cualquier suma de dinero reclamada en la demanda o cualquier
otra reclamacion o remedio solicitado por el demandante puede ser dictado en contra suya por la
Corte sin mas aviso adicional. Usted puede perder dinero o propiedad u otros derechos
importantes para usted.

USTED DEBE LLEVAR ESTE DOCUMENTO A SU ABOGADO
IMMEDIATAMENTE. SIUSTED NO TIENE UN ABOGADO O NO PUEDE PAGARLE A
UNO, LLAME O VAYA A LA SIGUIENTE OFICINA PARA AVERIGUAR DONDE PUEDE
ENCONTRAR ASISTENCIA LEGAL.

David S. Meholick
Court Administrator
Clearfield County Courthouse
230 East Market Street
Clearfield, PA 16830
(814) 765-2641 x 5982
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West Long 11c
105 North Front Street
Suite 205

Harrisburg, PA 17101
(717) 233-5051

FRANCES L. SELVAGE and : IN THE COURT OF COMMON PLEAS

DAWN L. RETORICK : CLEARFIELD COUNTY, PENNSYLVANIA
Plaintiffs :
V. : No. 03-393-CD
CLEARFIELD HOSPITAL, “: Civil Action - Law

LOIS EISENMAN,; Director of Nursing,
JACKIE STONE, Vice President of :
Nursing, THELMA STRATTON, ICU Unit :
Manager, :
Defendants

AMENDED
COMPLAINT

AND NOW, come the Plaintiffs, Frances L. Selvage and Dawn L. Retorick, by and
through their counsel, James J. West, Esquire, and files the following Complaint against the
Clearfield Hospital, Lois Eisenman, Jackie Stone, Thelma Stratton and, in support thereof,
alleges as follows:

PARTIES

L. The Plaintiff, Frances L. Selvage is an adult individual with an address of 302
Merrill Street, Clearfield, Clearfield County, Pennsylvania.

2. The Plaintiff, Dawn L. Retorick is an adult individual with an address of 806
Grassflat Avenue, Morrisdale, Clearfield County, Pennsylvania.

3. The Defendant, Clearfield Hospital, is an incorporated hospital located at 809

Turnpike Avenue, Clearfield, Clearfield County, Pennsylvania.

S —
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4. The Defendant Lois Eisenman, is the Director of Nursing at the Clearfield
Hospital located at 805 Turnpike Avenue, Clearfield, Clearfield County, Pennsylvania.

5. The Defendant Jackie Stone, is the Vice 'President of Nursing at the Clearfield
Hospital located at 805 Turnpike Avenue, Clearfield, Clearfield County, Pennsylvania.

6. The Defendant Thelma Stratton, is the Intensive Care Unit Manager at the
Clearfield Hospital located at 805 Turnpike Avenue, Clearfield, Clearfield County, Pennsylvania.
JURISDICTION AND VENUE

7. Jurisdiction of the parties in this matter is proper in the Courts of Pennsylvania
pursuant to the provisions of 42 Pa.C.S. §5301 et seq.

8. Venue is proper in Clearfield County under Rule 1006, Pa.R.Civ.P., because the
cause of action arose in Clearfield County and under Rule 2179, Pa.R.Civ.P., because the
Defendants regularly conducted business in Clearfield County.

SUMMARY OF THE CASE

9. This is a suit by two long-time nurses in the Intensive Care Unit (ICU) of the
Clearfield Hospital against the hospital and three of its employees who were managers and
supervisors in the Intensive Care Unit (ICU) based upon unlawful discharge in violation of
Pennsylvania’s Public Policy, violation of the State Whistleblower law, retaliation, violation of
the Medical Care Availability and Reduction of Error Act (MCARE Act), defaming the Plaintiffs
and placing the them in a false light.

10. The Plaintiffs, Frances L. Selvage and Dawn L. Retorick, were both registered
nurses who had, a combined total of approximately thirty years’ experience in the ICU of the
Clearfield Hospital. The ICU is a critical unit of the hospital requiring a high degree of training
and skill for nurses in order to protect the lives and safety of the patients that are admitted to that

2



unit for care. The Plaintiffs had functioned with the required high degree of skill for a combined
total of approximately thirty years doing an outstanding job caring for the people of Clearfield
County and other individuals admitted to and treated by the ICU of the Clearfield Hospital.

11.  In approximately 1999 it appear that the hospital management was intentionally
cutting back and diluting the quality of care being administered by the ICU and putting the
patients admitted to that unit at risk of serious injury and even death. In order to reverse this
situation, the Plaintiffs began reporting deficiencies that they noted in the ICU and the quality of
treatment being administered as well as deficiencies in the qualifications of various staff -
members being assigned to the ICU by managers/supervisors. These reports were filed by
Plaintiffs through the chain of command at the Clearfield Hospital and were reports of
wrongdoing and waste in violation of federal and state statutes and regulations covering the
standard of care to which patients are entitled including patients covered by Medicaid and
Medicare as well as genefally accepted standards of care which are explicit and implicit in
federal and state statutes and regulations. These reports continued from 1999 up until the point
in time that the Plaintiffs were constructively discharged in November of 2002 and were made
both orally and in writing during the entire period.

12.  The Defendants, acting as managers/supervisors and representatives of the
Clearfield Hospital and being within the scope of their authority, began systematically punishing
the Plaintiffs for making such reports by humiliating them in front of their coworkers, subjecting
them to different treatment than other employées, systematically ignoring their complaiﬁts and
ultimately initiated a defamatory whispering campaign whereby they would intentionally

humiliate, belittle and discredit the Plaintiffs and ultimately force them to leave the Clearfield



Hospital by exposing them to treatment that would cause a reasonable nurse, under the
circumstances, to resign, i.e., constructive discharge.

13.  InNovember, 2002, both of the Plaintiffs resigned and bring this action for
constructive discharge and retaliation in violations of the Whistleblower Statute, violation of the
MCARE Act, and defamation. <
LY
™

SPECIFIC FACTUAL ALLEGATIONS ‘S\
14, In November of 1999, Frances L. Selvage and Dawn L. Retorick wrote to Jackie
Stone, Vice President of Nursing at Clearfield Hospital concerning the personnel being assigned
to the ICU and the safety of ICU patients, stating as follows:
In the past, it has always been required that a nurse in ICU or ER
has to meet certain criteria to qualify for a job in these units. These
criteria have been at least one-year med-surg. experience, ACLS, a
critical care course and an arthythmia course. These are basic
skills needed to function safely and effectively. This is in the best
interest of the patients. Occasionally, life-threatening situations
arise when the nurse must act quickly and individually. Due to this
fact, we do not feel that these standards should be lowered.

(See Exhibit 1, attached hereto.)

The Plaintiffs made numerous additional written and oral complaints about the staffing of
the ICU and how it was compromising patient care and jeopardizing safety of patients. Some of
the written complaints are attached hereto as follows:

a. March 26, 1999 - Alert Form - RN assigned to ICU not qualified to read

monitors in ICU or to chart on ICU chart. Qualified float nurse not allowed to be assigned.

(Exhibit 2)




b. December 29, 2000 - Problem Form — RN assigned to ICU not qualified,
unfamiliar with ICU routine and overwhelmed by it — “compromising patient care and
jeopardizing their safety with lack of experienced people.” (Exhibit 3)

c. November 20, 2001 - Letter to Mrs. Stone, Vice President of Nursing -
“the practice of hiring untrained ICU nurses to fill vacancies in the unit is an accident waiting to
happen for our staff and imminent danger to our patients.” (Exhibit 4)

d. January 31, 2002 - Problem Form - Nurse sleeping during reports several
days in a row and leaving ICU without notifying charge nurse to study for test. (Exhibit 5)

e. February 1, 2002 - Staffing Alert Report - Reporting case load assignment
being excessive, lack of acuity with staff and lack of a unit clerk. RNs were assigned three to
four patients each, several patients were unstable after operations and were disoriented, crawling
out of bed and screaming. (Exhibit 6)

f. February 1, 2002 - Problem Form - Staffing difficulty, LPN not properly
trained for critical care patients and refused to provide post-mortem care to a patient who had
passed away. LPN also interrupted doctor while making rounds by rushing into room and loudly
announcing “what are you doing checking up on me.” (Exhibit 7)

g. February 12, 2002 - Staffing Alert Report - Case load assignment
excessive, staff lacked acuity, unit clerk not assigned, new patients transferred and admitted
without adequate staff, and a patient was hemorrhaging while distraught family members were
crying. Hemorrhaging patient required two nurses and other patients, including a dying ICU
patient were not receiving adequate services dué to understaffing. (Exhibit 8)

- h? April 16, 2002 - Staffing Alert Report - Case load assignment excessive,
not provided with unit clerk, patients transferred to unit without adequate staff, LPN assigned

5
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without adequate training, one LPN sent to the unit was still on orientation, RNs were busy with
a patient who coded (emergency). Management ordered RNs to give the LPN assignments or
they would be declared insubordinate. (Exhibit 9)

L April 25, 2002 - Problem Form - LPN assigned to patient with Tritrated
drips of Dopamine & Dobutamine and an AV dissociation, also assigned patients with Epidural
and A-line, concern that LPN assigned beyond the scope of her practice and competency.
(Exhibit 10)

j. April 25, 2002 - Problem Form - Nurse continues to doze off when
receiving reports on patient status for the patients she will be giving care to. Also left unit at
11:15 p.m. without notifying other nurses. (Exhibit 11)

k. August 31, 2002 - Problem Form - Staff performance problem, persons
being assigned as float nurses were not properly oriented and would not know what to do if other
ICU staff members became busy. (Exhibit 12)

1. Pennsylvania Nurses Association Grievance Form - Position in ICU is
being filled by nurse without adequate experience, proper ACLS certification and emergency

room orientation. Nurses being assigned who have never taken critical care course and do not

.meet the job qualifications. (Exhibit 13)

m. Job Qualifications for part-time, temporary, critical care nurse as published
by Clearfield Hospital requiring med-surg experience, ACLS verified and critical care course
within five years or successful completion of the Critical Care Challenge Exam. (Exhibit 14)

n. The above enumerated written reports (a-m) are merely examples of
reports made between 1999 and November of 2002. The Plaintiffs both made numerous
additional oral and written reports of wrongdoing and waste based upon serious events and
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incidents to the Defendants after the effective date of the Medical Care Availability and
Reduction of Error '(MCARE Act) Act, 40 P.S. §1303.101. These reports were the reason that
the Defendants decided to intentionally force the Plaintiffs to leave their jobs by implementing a
hostile work environment that existed until November of 2002 and resulted in the Plaintiffs’
being constructively discharged.

15. These written reports were supplemented by oral reports of the dangers that
patients were being exposed to by having untrained and inexperienced personnel being assigned
to care for specific patients in the ICU.

16.  The Defendants took no appropriate corrective action as a result of these
numerous oral and written reports, but rather, the Defendants retaliated against Frances L.
Selvage and Dawn L. Retorick for reporting these events and incidents of understaffing and
improper assignment of staff to ICU patients.

17. This retaliation included, but was not limited to, the following:

a. treating the Plaintiffs different from other nurses and singling them out for
punishment and reprimand when others committing similar acts were not punished or given
different and lighter punishments;

b. threatening to fire the Plaintiffs and intimidating them by yelling and even
calling them liars in the presence of their peers;

c. taking away the ICU’s clerk thereby increasing the Plaintiffs’ workloads;

d. refusing to allow the Plaintiffs to attend educational classes including
required refresher courses for nurses working in ICU;

e. telling Plaintiffs’ coworkers that they were unjustifiably “picking on”

other employees on the 3:00 to 11:00 shift;




f. telling Plaintiffs and fellow workers that they cannot have training because
“it is my understanding you will be leaving soon”;

g. doing a write up and report against the Plaintiff, Dawn L. Retorick, on
incidents on days when she was not working;

h. making derogatory entries in the ICU communication books concerning
the Plaintiffs;

i. - arbitrarily threatening punishment even when implementing suggestions
that the Plaintiffs made;

J- attempting to schedule one work day in the middle of Plaintiff’s long-
scheduled vacation to the state of Utah so in an attempt to destroy her ability to take that
vacation;

k. threatening to make the Plaintiffs work during their scheduled vacations;

1. accosting, degrading and humiliating Plaintiffs at every opportunity and to
the point where chest pains, sleeplessness, nervous upset, and other identifiable physical
reactions were experienced and required medical intervention;

m. threatening to interfere with their reputations and established nursing
carriers by accusing Plaintiffs of abandoning their patients if anything happened to the patients
assigned to the unqualified personnel in addition to their own caseload; and

n. broadcasting and publicizing all of the above to the Plaintiffs’ poworkers,
neighbors, friends, associates in its attempt to hold them up to ridicule and scorn in the
community and thereby discredit their credibility when they complained about patients being put

in jeopardy at the Clearfield Hospital.




18.  Inaddition to the above conduct, the Defendants and those acting in concert with
them began a campaign intentionally designed to turn their peers and other hospital employees
against the Plaintiffs, humiliate and isolate the Plaintiffs and cause such harm and difficulty that
Plaintiffs would leave their positions as nurses in the ICU.

19.  This campaign was calculated to intentionally cause and inflict emotional distress

and consisted of the named individual Defendants doing the following:

a. telling the Plaintiffs’ coworkers that they were troublemakers who could
not be trusted;

b. telling Plaintiffs’ coworkers to “watch them” and that they are difficult to
work with;

C. telling Plaintiffs’ coworkers that they were untruthful and “liars”;

d. telling Plaintiffs’ coworkers that management disagrees with the Plaintiffs

and that they were going to be disciplined;

€. telling Plaintiffs’ coworkers that they were the reason the ICU could not be
staffed properly because no one wanted to or could work with them;

f. telling Plaintiffs’ coworkers that specially named ICU employees left the
ICU because fo the way the Plaintiffs treated them; and

g. calling in new employees and telling them that the Plaintiffs were
“difficult personalities”, that people working with Plaintiffs needed “to be strong” and directing

them that if they had any trouble to report it to management.



20.

STATUTORY, REGULATORY AND ETHICAL DUTIES
OF A REGISTERED NURSE

Under Pennsylvania’s Professional Nursing Law, 63 Pa.C.S.A. §212, ef seg., at

§224, a Registered Nurse’s license can be refused, suspended or revoked if:

21.

a. the Registered Nurse acts in such a manner as to present an
immediate and clear danger to the public health or safety, 63
Pa.C.SLé\. §224(a)(7); or

b. the Registered Nurse commits unprofessional conduct by failing
to conform to an ethical or quality standard embraced by the

professional community in Pennsylvania, 63 Pa.C.S.A. §224(a)(9).

Under the Professional and Vocational Standards promulgated by the State Board

of Nursing, 49 Pennsylvania Code §21.18(a), a registered nurse is required to:

22.

1) Only undertake a specific practice if the Registered Nurse has
the necessary knowledge, preparation, experience, and competency
to execute the practice;

2) Act to safeguard the patient from the incompetence, abuse or
illegal practice of any individual; and

3) Document and maintain accurate records.

Under the Professional and Vocational Standards promulgated by the State Board

of Nursing, 49 Pennsylvania Code, §21.18(b) a Registered Nurse is forbidden from:

23.

1) Knowing aiding, abetting or assisting another person in violating
or circumventing a Board regulation or other law;

2) Leaving a nursing assignment prior to reporting and notifying
appropriate personnel.

In addition, various codes of ethics apply to Registered Nurses. For example, the

American Nursing Association Code of Ethics for Nurses provides, in pertinent part, as follows:

1. The nurse, in all professional relationships, practices with
compassion and respect for the inherent dignity, worth and
uniqueness of every individual, unrestricted by considerations of
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social or economic status, personal attributes, or the nature of
health problems.

2. The nurse’s primary commitment is to the patient, whether an
individual, family, group, or community.

3. The nurse promotes, advocates for, and strives to protect the
health, safety, and rights of the patient.

4. The nurse is responsible and accountable for individual nursing
practice and determines the appropriate delegation of tasks
consistent with the nurse’s obligation to provide optimum patient
care.

5. The nurse owes the same duties to self as to others, including
the responsibility to preserve integrity and safety, to maintain
competence, and to continue personal and professional growth.

6. The nurse participates in establishing, maintaining, and
improving healthcare environments and conditions of employment
conducive to the provision of quality health care and consistent
with the values of the profession through individual and collective

action.

COUNT1
WHISTLEBLOWER STATUTE

24. The averments of paragraphs 1 through 23, and their subparts, are incorporated
herein by reference as if fully set forth in this Count.

25.  Clearfield Hospital received Medicaid funds and was otherwise funded in any
amount by the Commonwealth of Pennsylvania and its political subdivisions and qualified as a
“public body” within the meaning of the Whistleblower Law, 43 P.S. §1422.

26.  The Plaintiffs, Dawn L. Retorick and Frances L. Selvage, were at all relevant
times employed by Clearfield Hospital as charge nurse and relief charge nurse, respectively, in
the ICU and meet the definition of an employee performing services for wages for a public body

under the Whistleblower Law, 43 P.S. §1422.
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27. The Defendants, Lois Eisenman, Jackie Stone and Thelma Stratton, were persons
who supervised the Plaintiffs or supervisors of Plaintiffs’ supervisors under the Whistleblower
Law, 43 P.S. §1422.

28.  The Plaintiffs, Frances L. Selvage and Dawn L. Retorick, believed in good faith
that they were verbally and in writing reporting wrongdoing and waste to their superiors as well
as other appropriate agencies such as the Pennsylvania Department of Health and the
Pennsylvania Nurses Association which had jurisdiction over regulatory violations waste,
professional conduct, ethics and wrongdoing such as they were reporting.

29.  The Plaintiffs, Frances L. Selvage and Dawn L. Retorick, were threatened and
discriminated and retaliated against in their compensation, terms, conditions, locations and
privileges of employment because they made good faith reports and were about to report,
verbally and in writing, the above enumerated instances of wrongdoing and waste in violation of
the Whistleblower Law, 43 P.S. §1422. It is specifically alleged that the Defendants were well
aware of the pending and actual passage of the MCARE Act, 40 P.S. §1303.101 and wanted to
force the Plaintiffs to leave their employment so as to hide the wrongdoing and waste and serious
events and incidents that would be reportable under the Act and that were being reported to them
by the Plaintiffs, i.e., that the Defendants wanted to cover up the dangerous and deplorable
conditions in the ICU Unit and the risk to patients they were creating so that it would not come to
light under the MCARE Act by making the Plaintiffs’ working conditions intolerable and thereby
fércing them to leave the employment of Clearfield Hospital ICU.

30.  The Plaintiffs, Frances L. Selvage and Dawn L. Retorick, were constructively
discharged and forced to leave their positions in the Clearfield Hospital ICU, positions they had
held for a total of approximately twenty-five of their thirty years at Clearfield Hospital and to
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seek employment at a distant location, because of their reports of waste and wrongdoing, 43 P.S.
§1423(a), and are entitled to damages as outlined in Counts VII and VIII of this Complaint.
COUNT I
MEDICAL CARE AVAILABILITY AND REDUCTION OF ERROR (MCARE) ACT
40 P.S. §1303.101

31.  The averments of paragraphs 1 through 30, and their subparts, are incorporated
herein by reference as if fully set forth in this Count.

32. The MCARE Act, 40 P.S. §1303.101 at §1303.308 requires health care workers
such as the Plaintiffs herein to report serious events and incidents that they reasonably believe to
have 6ccurred within covered facilities such as Clearfield Hospital.

33.  The incidents described in this Complaint were reported not only in writing,
(examples are attached hereto as Exhibits 1 through 13) but were also reported to Dr. James
Davidson, after he was appointed as the Clearfield Hospital’s Patient Safety Officer under the
MCARE Act. It is specifically alleged that written reports were made after the effective date of
the MCARE Act and continued up to November of 2002 when the Defendants succeeded in
forcing the Plaintiffs to leave the Clearfield Hospital ICU by creating a hostile work
environment.

34, The MCARE Act, 40 P.S. §1303.308(e) specifically provides that a healthcare
worker who reports the occurrence of a serious event or incident shall not be subject to any
retaliatory action for making such a report and shall havev the protections and remedies set forth
in the Whistleblower Law, 43 P.S. §1422.

35.  The Plaintiffs, Frances L. Selvage and Dawn L. Retorick, are also entitled to
invoke the Whistleblower Law under the provisions of the MCARE Act and are entitled to

damages as outlined in Counts VII and VIII of this Complaint.
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COUNT III
CONSTRUCTIVE DISCHARGE IN
VIOLATION OF PUBLIC POLICY

36.  The averments of paragraphs 1 through 35, and their subparts, are incorporated
herein by reference as if fully set forth in this Count.

37.  The Commonwealth of Pennsylvania has a strong public policy encouraging
medical professionals including Registered Nurses to report waste and wrongdoing to appropriate
authorities for corrective action. This policy is reflected in the Whistleblower Law, 43 P.S.
§1421 et seq.; the MCARE Act, 40 P.S. §1303.307 et seq.; The Professional Nursing Law, 63
P.S. §212 et seq.; The Professional and Vocational Standards promulgated by the State Board of
Nursing, 40 Pennsylvania Code §21.18(a) and (b); and The Nurses Code of Ethics all discussed
earlier in this Complaint.

38.  The conduct of the Plaintiffs was in conformity with the strong public policy
represented by the above-cited Statutes, Regulations and various Codes of Ethics which, as a
matter of public health, safety, morals and welfare, require Registered Nurses to speak out when
patients in their charge are being threatened by the actions of hospital managers and
administrators such as the Defendants.

39.  The Defendants retaliated against the Plaintiffs for attempting to adhere to the
above-cited public policies. The nature and extent of this relationship is outlined in the
preceding incorporated paragraphs, particularly paragraphs 17(a)-(n).

40.  The Plaintiffs, Frances L. Selvage and Dawn L. Retorick were constructively
discharged by the Defendants actions in retaliating and creating a hostile work environment
under which a reasonable nurse adhering to law and ethics could not work entitling the Plaintiffs

to damages as outlined in Counts VII and VIII of this Complaint.
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COUNT 1V
DEFAMATION

4]. The averments of paragraphs 1 through 40, and their subparts, are incorporated
herein by reference as if fully set forth in this Count.

42.  The named individual Defendants were all acting within the scope of their
authority and on behalf of the Defendant, Clearfield Hospital, when they uttered and promulgated

the following untruthful allegations against the Plaintiffs:

a. telling the Plaintiffs” coworkers that they were troublemakers who could
not be trusted;

b. telling Plaintiffs’ coworkers to “watch them” and that they are difficult to
work with;

C. telling Plaintiffs’ coworkers that they were untruthful and “liars”;

d. telling Plaintiffs’ coworkers that management disagrees with the Plaintiffs

and that they were going to be fired or otherwise disciplined;

e. telling Plaintiffs’ coworkers that they were the reason the ICU could not be
staffed properly because no one wanted to or could work with them;

f. telling Plaintiffs’ coworkers that certain named ICU employees left the
ICU because of the way the Plaintiffs treated them; and

g. calling in new employees and telling them that the Plaintiffs were
“difficult personalities”, that people working with Plaintiffs needed “to be strong” and directing
them that if they had any trouble to report it to management.

h. These defamatory and untrue statements were uttered by the Defendants

with the specific intent to undermine and destroy the professional reputations of the Plaintiffs in
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“the eyes of their co-workers, patients and the community and these statements foreseeably made
their way into the general community of Clearfield and were uttered as part of an intentional plan
by the Defendants to create a hosﬁle work environment that was intolerable to a reasonable nurse
and thereby force the Plaintiffs to leave the Clearfield Hospital ICU through constructive
discharge.

43. The above statements were defamatory and were understood by the hearers as
applying to the Plaintiffs.

44. The above statements were uttered by the Defendants intentionally, were not
privileged and caused harm to the Plaintiffs in that they created and added to a hostile work
environment which resulted in the Plaintiffs being constructively discharged by their long-time
employer.

45.  The above statements were intended and calculated to harm the Plaintiffs in their
profession as Licensed Registered Nurses and did, in fact, so harm the Plaintiffs resulting in both
of the Plaintiffs having to seek work elsewhere at great expense and inconvenience and resulting
in their separation from their families for extended lengths of time and other damages outlined in
Counts VII and VIII of this Complaint.

COUNT YV
INVASION OF PRIVACY/FALSE LIGHT

46. The averments of paragraphs 1 through 45, and their subparts, are incorporated
herein by reference as if fully set forth in this Count.
47.  The Defendants’ utterings and publications of the aforementioned statements,

representations of fact, inferences and innuendo placed the Plaintiffs in a false light in the public
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eye and in the eyes of their coworkers which would be highly offensive to a reasonable person,
and which was, in fact, highly offensive to the Plaintiffs.

48.  Asadirect and proximate result of the publication of the Defendants’ comments,
the Plaintiffs suffered injury and damages for which they are entitled to compensation and
punitive damage as set forth in Counts VII and VIII of this Complaint.

COUNT VI
INTENTIONAL INFLICTION OF
EMOTION HARM AND PUNITIVE DAMAGES

49.  The averments of paragraphs 1 through 48, and their subparts, are incorporated
herein by reference as if fully set forth in this Count.

50. Because of the actions of the Defendants, the Plaintiffs have suffered emotional
harm necessitating treatment and medication.

51. In their violation of the Whistleblower Statute, the MCARE Act, the Constructive
Discharge Violation of Public Policy, the Defamation of the Plaintiffs, and the placing of
Plaintiffs in a false light, the Defendants and each of the has acted in an extreme and outrageous
manner towards the Plaintiffs.

52.  Asadirect and proximate result of the Defendants’ conduct, the Plaintiffs have
suffered severe emotional distress, mental suffering, mental anguish, sleeplessness, moodiness,
irritability and other alterations of their personalities all of which injuries are of a continuous
nature.

53.  The severe emotional stress suffered by the Plaintiffs as a result of the intentional

and outrageous actions of the Defendants was a reasonable and foreseeable reaction by the
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Plaintiffs under all the circumstances entitling them to damages as outlined in Counts VII and
VIII of this Complaint.

COUNT VII
PUNITIVE DAMAGES

54.  The averments of paragraphs 1 through 53, and their subparts, are incorporated
herein by reference as if fully set forth in this Count.

55.  The conduct of the Defendants as outlined in Counts I through VI has been
outrageous so that Plaintiffs are entitled to an award of punitive damages adequate to insure that

these Defendants do not engage in any type of similar conduct in the future.

COUNT VIl1
DAMAGES

56. The averments of paragraphs 1 through 56, and their subparts, are incorporated
herein by reference as if fully set forth herein.
57. The Plaintiffs are entitled to and claim as damages front pay, expenses of finding

and engaging in other employment, an amount for emotional harm, pain and suffering, medical
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expenses, damages for loss of reputation, attorneys fees and costs, and such other amounts and

relief as this Court would deem proper under the circumstances.

Dated: November 7, 2003
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Respectfully Submitted,

WEST LONG LLC

MX i~

Jdmes
105 N, rth on Street

Stite’205

Harrisburg, PA 17101
(717) 233-5051

(717) 234-7517 - fax

Counsel for Plaintiffs




VERIFICATION

I, Dawn L. Retorick, hereby verify that the facts set forth in the foregoing Complaint are
true and correct to the best of my knowledge, information and belief. I understand that this
verification is made subject to the penalties of 18 Pa. C.S.§4904 relating to unsworn falsification

to authorities.

Date: 11003 @HM % \‘@{E/L{,{,L

Dawn L. Retorick




VERIFICATION

I, Frances L. Selvage, hereby verify that the facts set forth in the foregoing Complaint are
true and correct to the best of my knowledge, information and belief. I understand that this
verification is made subject to the penalties of 18 Pa. C.S.§4904 relating to unsworn falsification

to authorities.

/ y
Date: __ //~/D -3 .zﬂ/}(%//&’ %OZ//M

Frances L. Selvage




CERTIFICATE OF SERVICE

I hereby certify that on this 10" day of November, 2003, a true and correct copy of the
foregoing Amended Complaint was served upon the party named below by depositing same in

the United States Mail, Certified, Return Receipt Requested, addressed as follows:

Eric T. Smith, Esquire
S. Elaine Diedrich, Esquire
Schnader Harrison Segal & Lewis, LLP
Suite 2700, Fifth Avenue Place
120 Fifth Avenue
Pittsburgh, PA 15222

Choene df radTl
foanne M. Bennett

Paralegal
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Novemlber 30, 1999

Mrs. Stone

Inthe past, it hay always beew requived that a
nurse wvICU or ER hay to- meet cevtain criteriovto-

- qualify for avjob- invthese unity. These criteria have
beew at least one~year med-surg. experience, ACLS, v
critical care course and o awrvhythimio course. These
ave basic skilly needed to-functionw safely and
effectively. Thig is invthe best interest of the patienty.
Occasionally, life threatening situations arise whes
the nuwrse must act quickly and individually. Due to-
this fact, we do- not feel that these standowrds shouwld be
lowered.

We ave writing thig letter to- make everyone awaie
of owr concern with the lack of qualifications and,
experience of Tawuny Charles RN. She lacksy med-surg.
experience, knowledge bose and critical thinking
skills to- meel the standawd of cave required for an
inlensive care unit nurse. Many of these concerny are
directly related to-the lack of fundamental nursing
care and knowledge that could and showld have been
obtained inv o med-suwg. and/or medical telemetry
selting. Strenglhening these concerny iy the lack of
education for arviythmia, ACLS and critical care:
Thiy iy not divected at Tauwmumny as aperson; she tries to-
do-her best, owr maiv concerw i for the patient’s
safety. The fact that Tanuny has no- med~surg-.
experience, no-critical care course and no-ACLS,
compromises pt safety and iy unfair to-Tanwuny herself:
She needs move med-surg. knowledge so-she can be



self-assured whew situations arise. ICU is not the place
to-gain bausic nuwrsing experience. Yow cannot replace
o life or undo- something that occurred because the
knowledge was not theve to-prevent ik.

Due to-the above, we the undersigned do-not feel
it iy i the best interesty of the hospital to-allow this
nurse to-function in av critical cave unit without basic
knowledge and experience. Furthermore, we do-not
feel comfortable accepling responsibility as shifc
actiony and /or patient care.

Sincerely,
arey ///%ZZ% i
Anewy RN
CciSharon Rainey
Tom Conlin

Jane Woolridge
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‘ Bndged.\./dc@/j@n - ALERT FORM .
k. Du,un —f:\)&fbrtd(_, 7(@()//7 Holland , % registered nursesemployed by

i rint Name)
(oot Hogprtal”
(Institution Agency)

having completed the PRE-ALERT process, hereby register my concern regarding the following condi-

ton(s) of nursing practice:

A bt
— Assessment Assess the problem. Be specific. ‘ 2 Sy
p(:s in ICU, 2 of which are pediatrnc, 7 15 a 2 mntie ol f/ﬁ'ﬁ
second. 15 QYT Nnew oNSLE s | 70D. other pts sz includi. T sephc on venk 7
in 1seldn fo yRE, anokker sep sis c'pO’f//‘eP/’”m’, 2 fresh post-op. & unspensiv. pLs.

_ —_ List . Write a concise list of your concer.n(us) perﬁhent to this
SiAffed. ¢ 3 TCu RN's. af U uch complaining. bfoug/w RL from 08 whd
1< Nof Qualifud, o reade monies or charf on ITAL chart. Not cnentcd To TCL

pro cuuﬁ Float Not allowed o be assgned.

— Evaluation Identify the factor(s) and relevant information neces-
sary to evaluate this concern.

R —  Recommendations  Suggest a plan to prevent this problem from recurring
in the future.

Adeguotely staff UL ¢ wali fed. pusonnd,w}w
Can finchon 1f an é/mfﬂe/\ . AL SES .

— Target Action Describe action(s) taken and results of your inter-
vention. ‘

catled. Debbic Mitlr  for additiorat help. No IL Mnﬁ/ oblaines
Dennu. (harles AV volinterea. +o work 117 but was 7ol 19
| lnsk’ag i< Qoina. to bereplaceol by an 06 NUISL R1) or LPN qu;
QgaIn s L 1o read. monitors. uwith 5*“/%% e WAL ;Z
custerlg Sephe patents aannot be Kept Separate from surgic

Date form completed 5/@(” / 99 By @@f@u%@(&&)

(Signature)

Response to nurse by on
(Signaturc) (Date)

Copy #1 to Nursing Management ............................ Received by : Date

Wﬁ(é/fﬁf?
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CLEARFIELD BOSPITAL

PROBLEM FORM
TYPE OF PROBLEM: Interdepartmental/Interpersonal Problem
Incident Investigation (Incident # )
TODAY'S DATE: TIME:

PERSON COMPLETING THIS FORM:

DEPT:

| NATURE OF PROBLEM

Equipment Malfimcton/Availability
Stafhing Difficulty
X Staff Performance Problem
_ Charges/Billing Problem
Suppiies Inadequate/Inferior
Interdeparmmental Misunderstanding
Warung/Delay Problem
Communication Breakdown
Medical Staff Related Problem
(Dr. )
Lost Item
Other

IF YIEDICATION INCIDENT. CHECK CATEGORY

Category A (Event had the capacity to cause error)

Category B (Error occurred. but med didnot “reach Bt)

Category C (Med reacied Pt but did not cause Pt harm)

Category D (Error resulted in need for increased
momnitoring, but no Pt harm)

Category E (Error resuited in need for treatrnent or

intervention and caused temporary harm)

Category F (Error resulted in mital or prolonged

hospiralizarion and caused temporary harm)

Category G (Ermor resulted in permanent Pt harm)

Category H (Error resulted in gear-death event)

Category I (Error resulted in Pt dearh)

OTHER DEPARTMENT(S) INVOLVED Gf applimble)

BRIEF EXPLANATION OF EVENT/CIRCUMSTANCES/PERSONS INVOL VED: Lar
M /2-29-¢0 rpawar TUIL Staff memtxr 1198 7old ar Slar? o

Shift thit she “Louid, e, vhe Float She was repiaud. & ot (S,

RN & no ZUL expméhcz. 1. wae 4 pabef on o vent: a

CL Heed Lihich had been Franshused A Zi70mis PRRC s { 7FFP Sice

Umssisn but cumptin Stable, o foctp Tephrtoma & sfent ¢

Sty . Prasiad O’)@ an Qade /1// Which /13 gm/d\,g(,

/46//’/ zf'ﬁ thrs nurse. was W/% Lt ,,

! ' 7
Adlp b Cap LS

e [”J’\ M (///7 /J[tf[b/U//ﬂé% bl/\ ‘Z/U

I 22 L//7 She. tyas an//[w;//(af

{ r L rontng Umrﬁn@ /0%(70/) OF Suifpiis ¢ lzmp /4,/7/#" lidls 1)t

e Yiak She. ud ‘/o Qu»e, Rer gren s Z’Lu,/u; ,ypf/—ﬂo was

Spiuhe wﬁl toll 1 do ')(/w/(,f\ ILNINES on YAhs ff‘“n A ohtp b botn [Kavr

CLI“Y‘ 4o€j[

WOW (C:n Bie (/)




IJhen omo:mm: Ditals, She luas agam =22 nstructad 4o
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November 20,2001

Dear Mrs. Stone,

I am writing this letter in response to the warning notice that I received on 11/15/01.
As we have discussed previously both in person and in written communication, the
practice of hiring untrained ICU nurses to fill vacancies in the unit is an accident waiting
to happen for our staff and imminent danger to our patients. Administration continues to
hire nurses with no critical care experience, no ACLS, no arrhythmia course and has not
been providing these for the new employees in a timely matter. The new nurse involved
in this incident has been in ICU for 4-5 months and has just yesterday received the
arthythmia course. She still has not received ACLS or the critical care course. She was
recently scheduled to take ACLS but due to the lack of an arrhythmia course, she was
cancelled. It is totally unrealistic to expect a nurse with no ICU knowledge base to safely
and effectively care for critical care patients. - -

For proper teaching and orientation of a new nurse in any setting to occur, there
should be a patient assignment with a skilled nurse, one with the experience necessary to
orient that person properly. Even prior to this night, the orientee had been given her own
patient care assignment and the person orienting her had a different assignment. She has
been considered regular staff on several different occasions throughout this orientation
period. For instance, on 11/7/01 when six admissions were received on the 3-11 shift.
This evening there was, as usual, no clerk to stamp the chart, assemble the chart or take
orders off. I was already assigned to two other critical care patients and she had a
ventilator patient and got a new admission. There was no way that the orientee could be
properly mentored when the two other staff members were doing their own admissions,
taking off orders and searching the hospital for drugs since the pharmacy was also
closed. It is impossible to properly orient an inexperienced RN under these conditions. I
feel this disciplinary action was inappropriate, that the true problem is due to the
negligence of administration and not due to my ability to properly mentor the orientee. I
am requesting that you place a copy of this letter in my file with my disciplinary letter.

Sincerely

Dawn L Retorick, RN ,CCRN

ICU Charge nurse
Cc: Thelma Stratton

Kent Hess
Dan Burfield
Jane Woolridge
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CLEARFIELD HOSPITAL

PROBLEM FORM

TYPE OF PROBLEM: _>< Interdepartmental/faterpersonal Problem
Incident lavestigation (Incident # )

TODAY'S DATE: /-3/-02. /2. /-s2

TIME: 3;0

PERSON COMPLETING THIS Form:  Lawn ‘Ketor ckrOCcrr) DEPT: LU -

NATURE OF PROBLEM

Equipment MaLﬁmcdon/Availability
> Staffing Difficulty
' Staff Performance Problem
Charges/Billing Problem
Supplies Inadequate/Inferior
Interdepartmental Misunderstanding
Waiting/Delay Problem
Communication Breakdown
Medical Staff Related Prohlem
(Dr. )
Lost Item :
Other

——
—
—

IF MEDICATION INCIDENT. CBECK CATEGORY

Category A (Event had the capacity to i;;msg_grmr)
Category B (Error occurred, but med did'fiot reach Pt)

: Category C (Med reached Pt but did not canse Pt harm)

Category D (Error resulted in need for increased
monitoring, but 0o Pt harm)
— Category E (Error resulted in need for treatment or
intervention and caused temporary hamm)
— Category F (Error resulted in injdal or prolonged
hospitalization and caused temporary harp)
___ Category G (Error resulted in permanent Pt harm)
_ Category H (Error resulted in near-death event)
— Category I (Error resulted in Pt death)

LPN 7[&(,&/15}\ a&ﬂup Aduring, Pepot  specas. days _in @

7 4 s - .
rw . Also leaves Hoor o Study. for pursing exam in

- Qm._without boff/fvm‘g Char@z,hum/ or other KA.

SEND THIS FORM TO YOUR MANAGER
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PENNSYLVANIA NURSES ASSOCIATION
OPEIU, Local 112
STAFFING ALERT REPORT

L Dawd Refonde

, 2 Registered Nurse employed at CJ, ear ﬁe((i, HOSP"'?JZ

3- ” EgName) \U—l« (Hospital, Agency)
on

(Shif)  (Unit)

, hereby object to the assignment as:

) %harge nurse

O primary nurse

O team leader )
O team member/patient care assignment

made to meby -‘—}\Um& S‘h’&ﬂ‘ﬁh aa_ Dp : om_ A- -0 for the

(Supervisor/person in charge)
following reasons.

0 not oriented to unit

O not trained or experienced in area assigned

0 given an assignment which posed a serious
threat to my health or safety

O given an assignment outside my current
job description

(time) (date)
Xlack of adequate staff for acuity B
(Check appropriate description) -~

O staffed with excessive registry personnel
O staffed with unqualified registry personnel
O staffed with-excessive number unlicenced

personnel
)(case load .assignment is excessive and - 0 short staffed
interferes with delivery of adequate Xnot provided with unit clerk
patient care (Eommunity-Heatth) O transferred or admitted new patient (s) to unit
O given an assignment for which I have’ without adequate staff
not had orientation, education or in-service O other:
(Please specify)

This assignment is accepted because I have been instructed to do so, under protest, despite my objecﬁons.

-STAFFING COUNT on date of objection: ,

:Regular Float/Casual/Pool Registry Staff currently
P . e smployed on unit

RN Z(a-3pstare 1 1 werking.days Jevendas)

LPN . a L N DL OBL\UISL-

AIDE .

_CLERK yes no X ; . _
: ' /

CENSUS (on date of ob_]ectlon) » Acuity: @ average low Unit capacity: /-4~ * / ,Z_ ddl’fﬁn# %‘ [

Brief statement of problem: Uﬂ|+ Very busu c O(LU.'tQ_UJ i 01"5 Uﬂl"' staffed ¢ &(3 5
FQQ Stafi¢ lRUpdomora double. shift, T [PN on onentahiont TOB LPN. RNs had +o tuke
3aYy pahents each. “Several pi's rccwm bd products_one, on Nipride, e, on Dopamne -
One. dliSoriented. Crawhing 60B & Screamng . Linstalble, post-0p. Pyxis also broken rquiring
ong LPN+o run fvdruas ffPQunnH% LPNts are fimiked Ho domq, Vitals, ‘\'ufmr\q,- pahejd’xf anSwer:M botfs.
Pahent Care. sufrd due 4o Luorkload - Neithar PN QXPUl&nwL n IOL S

ACTIONS TAKEN BY NURSE:
' Notified Supervisor 7&{‘1\ LUCGS Date/T ime A-l- 09&- S5pm
Notified Nursing Administrator : Date/Time
Notified: PNA Service Representative Date/Time

Copy #1: to Nursing Supervisor
Copy #3: retained by Nurse
Copy #4: JCAH, DOH

Copy #2: Pennsylvanis Nurses Association
5000 Tilghman Street, Suite 248
Allentown, PA 18104 .

Form WP001 99

EPo6
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' CLEARFIELD HOSPITAL

PROBLEM FORM
TYPE OF PROBLEM: Interdepartmental/Interpersonal Problem
Incident Investigation (Incident # )
TODAY'S DATE: _oZ-/-0% . m™eE S

PERSON COMPLETING THIS FORM:  LAWN ’Rﬂfvﬂdé R CUU} DEPT: LU

NATURE OF PROBLEM IF MEDICATION INCIDENT, CHECK CATEGORY

__ Equpment Malfunctlon/AvaJlablhty ____ Category A (Event had the capacity to cause error)
5 Staffing Difficulty ____ Category B (Error occurred, but med did fet-ceach Pt)

__ Staff Performance Problem - Category C (Med reached Pt but did not cause Pt harm)
Cbarges/Billing Problem ____ Category D (Error resulted in need for increased
Supplies Inadequate/Inferior . monitoring, but no Pt harm) _
Interdepartmental Misunderstanding __ Category E (Error resulted in need for treatment ar
Waiting/Delay Problem intervention and caused temporary harm)
Communication Breakdown __ Category F (Error resulted in initial or prolonged
Medical Staff Related Problem hospitalization and caused temporary harm)

T (Dr ’ ) ____ Category G (Error resulted in permanent Pt harm)
Lost Item ___ Category H (Error resulted in near-death event)
Other _ Category I (Error resulted in Pt death)

OTHER DEPARTMENT(S) INVOLVED (if applicable)

BRIEF EXPLANATION OF EVENT/ CRCUMSTANCES/PERSONS INVOLVED:

Gwe_n LPN ﬁ’om 05 Yo assist ¢ l)us% I . LPN s /&)01L “raired
In critical care . ’Peﬁl&as o dSSlS?LfC/ean Lp pahen{zr {Dhaen |
stwt 4o assist Lo Shunk c pos/' mor/-gm care States ©
T dmt want HFo.”

hen Qsked. o Qhanoe, bod. brcaust of dwmm fram UE
onbed, Qi chanc;c,but but later when T was fourding,
widh Dr- Conrad 5/1L Came. /uglmq\ urho rodn angd /dééﬂl&/\
onnounad. “lhat are éqou, (/0//74 O/\Qck,uwp wp on ML -

SEND THIS FORM TO YOUR MANAGER
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PENNSYLVANIA NURSES ASSOCIATION
OPEIU, Local 112
STAFFING ALERT REPORT

. Dawn Retoade

, a Registered Nurse employed at C leas feid, HOSPIM

(Name)l _ (Hospital, Agency)
on 3-1| LU -, hereby object to th€ assignment as:
(Shift) (Unit)
» K::harge nurse O team leader
O primary nurse O team member/patient care assignment
made to meby /dd Lu(— at _ R=f2- 0 Aap on A=/R-07~ for the
(Supervisor/person in charge) (time) ! (date)
following reasons.
0 not oriented to unit ><lack of adequate staff for acuity e

O not trained or experienced in area assigned

O given an assignment which posed a serious
threat to my health or safety

0O given an assignment outside my current

(Check appropriate description)
0O staffed with excessive registry personnel
O staffed with unqualified registry personnel
O staffed with excessive number unhcenced

\ ,Job description
Mcasc load assignment is excessive and }
interferes with delivery of adequate

personnel
0 short staffed
not provided with unit clerk

patient care (ConammTTy-Hieaity transferred or admitted new patient (s) to unit
O given an assignment for which I have without adequate staff ,
not had orientation, education or in-service )(other hemornr haq ]/bl- lUt/ enb c

dlﬁfmuthsg‘wm//w membre enping--

This assignment is accepted because I have been instructed to do so, under protest, despite my objections.

STAFFING COUNT on date of objection:

‘Regular Float/Casual/Pool Registry Staff currently
employed on unit
RN 3
JTLPN. |-
AIDE
.CLERK yes no X

average low Unit capacity: /2

Brief statement ofproblem H(]d, P}f Odmledc/ +md\caj Mn'wrrhaqc D’F U)dld' blildlﬂq/
PO ﬁxww m_Noso, Mouth 4 $rade re@uring. 2 nurses 4o kup Qirwasy Suchored. Kuuvm b, rapudly.
Had, Daml\J‘LuL pt_with mch who reGuiced flaont Yrackend ¢ omlly suchoning,. Restless pt Bn_ Yent
Crawhng C0B. Recesved New adowssion. Dying, pt 1 another room having New) post-0p 0 iawhng-
)osmmhm swrqual deessing off. N MT Jrancferbd 1nto M. One. nurse lef+ on floor to do orders 4 care
e other Pachents While & "NUISEs adendneg kur\orrf\aqw‘a pt- Floaf had. to be i € because ey had No unit clerk .

\

| .
i CENSUS (on date of objection) 7 Acuity:
|

ACTIONS TAKEN BY NURSE:
‘ Notified Supervisor IDDm 8 om /OO /ddl_ucﬂ Date/Time &//7’/0‘2' _ b/d‘% marage lﬁn‘/:(ﬂf-
| Notified Nursing Administrator Date/Time_stud, ke called. unit mpnager S2TETI

Date/Time__{“.She. t0ould, Not come. 1h*
Copy #2: Pennsylvania Nurses Association Jhy A Jime Stafes “Wul Jhe EL
5000 Tilghman Street, Suite 248 deesal have. a cleck eqar. “

‘ Notified: PNA Service Representative
‘ Copy #1: to Nursing Supervisor .
Copy #3: retained by Nurse

Copy #4: JCAH, DOH Allentown, PA 18104 ‘
1 Form WPO0O01 99 . -./W M
“ <06 o S co a0 durinacdbic fime. v - 22l 7R~
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. PENNSYLVANIA NURSES ASSOCIATION
' OPEIU, Local 112
STAFFING ALERT REPORT

v__Fran SG-/VQC’\,Q‘. &—/(?Ofp/(i/df //dS/)/f&/

, a Registered Nurse employed at

3 {/ Rame) ZtY (Hospital, Agency)
on_J- )

, hereby object to the assignment as:
(Shift) (Unit)

~ Ocharge nurse
O primary nurse

O team leader _
0 team member/patient care assignment

" made to me by : at on 4///(;/[’2— for the
(Supervisor/pérson in charge) (time) (date)
followmg reasons. ) _
O not oriented to unit '0 lack of adequate staff for acuity e
O not trained or experienced in area assigned (Check appropriate description)
O given an assignment which posed a serious O staffed with excessive registry personnel
threat to my health or safety "0 staffed with unqualified registry personnel
0 given an assignment outside my current -0 staffed with excessive number unlicenced
job description personnel
case load assignment is excessive and :0 short staffed .
interferes with delivery of adequate Hnot provided with unit clerk
patient care (Community Health) transferred or admitted new patient (s) to unit
O given an assignment for which I have w1thout adequa
not had orientation, education or in-service other A7 ¢ W Il 1 LA /
spemfy)
MRE COURSE

This assignment is accepted because I have been instructed to do so, under protest, despite my objections.

STAFFING COUNT on date of objection:

ﬁegulm Float/Casual/Pool Registry Staff currentiy
employed on unit
RN 3
LPN . -
AIDE
.CLERK yes  no__ Y

CENSUS (on date of objection) (D Acuity:

‘ average low  Unit capacity: lk

rar;efstatementofptoblemfﬂ 3 tied, | 44 3 MdL L/)N [e£f on /’Jﬂdﬂ- ahe. ¢ puld AJDIL
QLRL]) [1H A !
[

CH . d ndmisSims A}/» AS(/M(I)’)Mf,jc/) N inle %n L(/)U‘mﬂ

Q’mﬂ!\w ,n/lmHu ) Al -}A /mnl/) nlﬁa,zhf . i

)Us Frea I,uj & 0oL 7251 t)s&’/vn

(ntleg guouuusoa For_hlp stnt ¢ LDM
om o e Wes on pauentad ion CRued 3 Wik o\% )
ACTIONS TAKEN BY NURS
Notified Supervisor Date/Time
Notified Nursing Administrator Date/Time
Notified: PNA Service Representative Date/Time

Copy #1: to Nursing Supervisor
Copy #3: retained by Nurse
Copy #4: JCAH, DOH

Copy #2: Penusylvania Nurses Association
5000 Tilghman Street, Suite 248
Allentown, PA 18104

Form WP001 99




April 16, 2002
3-11 shift ICU

411a new admit uncont A-fib

412 pneumonia A-fib HNV since 12noon LPN assigned to this patient . Cathed by RN for 650cc at
0030 -
413 transfer from 1st floor, intubated, coded on transfer to bed in ICU. Amiodorone bolus, then
an Amiodorone gtt, lidocaine gtt, dobutamine gtt, central line placed, a-line placed, shocked
, 5 times, dobutamine
had to ER's defibrillator (Dr. Cardamone wanted a biphasic and we did not have one and the one
we had failed 4 times. 3 RN's and 2 physicians tied up in room two and one-half hours.
414 new admit CHF, bradycardia, with increased B/P in ER, heartrate in the 30's had atropine, pt
vague, old cva.
415 COPD, pneumonia, complete care, confused. On dobutamine gtt. for decreased B/P's. .
417B  new admit. DKA, hyperkalemia. Was unresponsive in the ER, vomiting, Potassium 7.3, care.
up to the unit on insulin gtt, Bld sugar >700
418 PAF, increased B/P LPN assigned this patient
419 Fresh post op right inguinal hernia. NG tube,
420 new admit chest pain.

ICU staffed with 2 RN's and 1 LPN. When informed of admissions, RN from day shift stayed. Initially
LPN had an assignment and I had none. Management ordered staff to give LPN assignments or be con-
sidered insubordinate. Also threatened to charge RN for abandonment of patients if she refused to
oversee LPN. LPN with no Critical Course was given an assignment as demanded by management.
Charge nurse was tied up and unable to closely monitor LPN. Patient's safety was jeopardized.

Supervisor notified of critical situation in ICU and responded with 2 more LPN's to watch the floor!

These LPN's were from OB, one of which was orienting (hired 3 weeks ago). There were plenty of people
working but only 3 that were qualified. Unable to delegate duties to LPN's, who are not familiar with ICU.
The LPN's were used to pass meds, do vitals, and accuchecks. .

3-11 shift has no unit clerk and therefore must do all there own orders and admissions. The pharmacy is
not here and we have to obtain what we need from our pyxis or run to the other floors to obtain necessary
meds. We had 12 different sets of orders to do ourselves (a unit clerk did come up for one hour to

assist) There were seven physicians making rounds on our shift. None of the RN's had breaks, the LPN's
did.
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CLEARFIELD HOSPITAL

PROBLEM FORM
TYPE OF PROBLEM: _____ Interdepartmental/Interpersonal Problem
, Incident Investigation (Incideuat # )
TODAY'S DATE: ‘7’/%5 /o3 ™E: /)30, |
PERSON COMPLETING THIS FORM: D-Reforick. RN, (CE ", peEpT:  LCIA
NATURE OF PROBLEM IF MEDICATION INCIDENT, CHECK CATEGORY
Equipment Malfinction/Availability Category A (Event had the capacity to @sémor)
_____ Staffing Difficulty __ Category B (Error occurred, but-mied did fit reach Pt)
___ Staff Performance Problem Category C (Med reached Pt but did not cause Pt harm)
—__ Charges/Billing Problem Category D (Ervor resulted m need for increased :
_____ Supplies [nadequate/Inferior monitoring, but no Pt harm)
Interdepartmental Misunderstanding Category E (Error resuited in need for treatment or
Waiting/Delay Problem intervention and caused temporary harm)
Communication Breakdown : — Category F (Esror resulted in initial or prolonged
Medical Staff Related Probiem hospitalization and caused temporary harm)
(Dr. ) Category G (Ervor resulted in permanent Pt harm)
Lost Item Category H (Brror resulted in near~death event)
Other Category I (Error resulted in Pt death)

OTHER DEPARTMENT(S) INVOLVED (if appicable)

BRIEF EXPLANATION OF EWNT!CRCM’? ANCES/PERSONS INVOLVED:

Lo assqnmt +o patent on ek d. drips of Dopamnt 4 Aobu‘zzmmt

ord. in AV Qissociation. Also C?f.S'/g/M&(, pr widh c?p/dumé
ang. A-lne. T om conderned. Jhat- dhis mag fot be
In har Stope. of prachee as an (PN

SEND THIS FORM TO YOUR MANAGER




1 : INVESTIGATION & RESOLUTION:

\.)ﬂ; LPN -AML‘{M ALJL ﬁIM%

1/

(XLLﬂ\w f /TJ/YJ Adx,(‘u.‘y ay Z,L;MZMJ M

#J//ﬂ%(/na /MJ;L&& ,tk/r ru?ﬂ_/-uz y ¥ -/%/7‘.
c%/u‘ Ao sor AQAMAJM Yo I =S Sy
fbu}.d d}L(_.LCO/QJ QMAAJA o Iﬁwtuj PR
/C(M‘fyxvu.bd) Lu uJ{)—uﬂd [)L Zo Iu—ﬁ&xj CL/ A otemen?
- The ov s s
‘J;E\SOLUTION: JAA,- vM‘é M W'aﬁﬂ |
Without Merit - olewed a planr_ g u&a—/«A— W
Level I ___ NoAction Taken d/ Jj’ WW

With Merit - Action Takea: X LA
Levelll. . _ . Discussed with Individual/Staff involved . — ..

Level I Written or Verbal Action

Level IV Policy/Procedure/Practice Change

Level V Trend Identified (Serial in Nature)

Level VI Process Improvement Initiated

Level VII Disciplinary Action Taken

Date Signature

SEND COMPLETED FORM TO YOUR SENIOR MANAGER

‘t*#ttﬂlil*#t"‘*‘**‘t‘t‘*#“#ﬁ'#t"*‘#"t*‘*’l‘ttttt*“‘ttﬁ#‘#**#.‘t‘#tt.‘l#ti**t‘**!#*

PROBLEMS ONLY - SECOND LEVEL REVIEW (Credentials or Service Excellence Committee):

RESOLUTION: I O I v Vv VI A1
Date Comments:

1o0/95, €/%6, /%7, 1/39, 3/99, 1/00
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- CLEARFIELD HOSPITAL

PROBLEM FORM
TYPE OF PROBLEM: _____ Interdepartmental/Interpersonal Problem
" Incident [nvestigation (Incident # )
TODAY'S DATE: 4/»?5/03 ™E:. /39
PERSON COMPLETING Tes Forz:_DKeforick RN Cead DEPT: LU
NATURE OF PROBLEM IF MEDICATION INCIDENT, CHECK CATEGORY
Equipment Malfunction/Availabilicy Category A (Event had the capacity to cause error)
Staffing Difficulty Category B (Error occurred, but med did not refich Pt)
Staff Performance Problem Category C (Med reached Pt but did not cause Pt harm)
Charges/Billing Problem " Category D (Error resulted in need for increased
Supplies Inadequate/Inferior . momitoring, but no Pt harm)
Interdepartmental Misunderstanding Category E (Error resulted in need for treatment or
Waiting/Delay Problem intervention and caused temporary harm)
Communication Breakdown __ Category F (Error resulted in initial or prolonged
Medical Staff Related Problem hospitalization and caused temporary harm)
(Or. y __ Category G (Error resulted in permanent Pt harm)
Lost Item . Category H (Error resulted in near-death event)
Other —__ Category I (Brror resulted in Pt death)

OTHER DEPARTMENT(S) INVOLVED (f applicable)

BRIEF EXPLANATION OF ;EVENI‘ /CIRCUMSTANCES/PERSONS INVOLVED:

Z.Or/ Ccontinues o doze O% when 6]6#//7& /’Eparl"
She. I's /‘esponslble, fb/ ComD/e/c repar/‘ On He /;zzheﬂ/x .
She /s #)kmq. care. OF Also on Jhis h/q/n‘ z gave nve
f@Orf because. I was 100 busg. to fape. When s Came
out of e bhack room at 1S, she was /edz/mg, He Untt

fo_go home {1 did_not_notify mifset, fran o D
who were. here . S/M_ was dsb’/q/w( o patiar's

SEND THIS FORM TO YOUR MANAGER




INVESTIGATION & RESOLUTION: o/V Q}W /

) Xa/u. ) {&l»&nu. d/v./éu,o WC ,{M,,!Aljf
L &q AMAMQM aa( o 7 ,,czg/zm et
ffb foaslol, plieo ,é/s),d,u;, M Lk /"WM

\1006, ,Oﬂn,u_, v d /)071 &Au-& /é/ujﬂ/"*"é 7[050 |
“7607‘"«& at //’j; It Wox o qﬂdﬂm% woak

RESOLUTION: " the 1/- 730 and udad O preein
Without Merit 0-4}— :

Level I No Action Taken /e . :
With Merit - Action Taken:

Level Il _ __ Discussad with Individual/Staff involved . -

Level OI Written or Verbal Action

Level IV Policy/Procedure/Practice Change

Level V Trend Identified (Seriaf in Nature)

Level VI Process Improvement Initiated

Level VI Disciplinary Action Taken

Date Signature

SEND COMPLETED FORM TO YOUR SENIOR MANAGER

A0 R ORI 00 A 0 R o o o o o o o o e e oo o o

PROBLEMS ONLY -~ SECOND LEVEL REVIEW (Credentials or Service Excellence Committee):

RESOLUTION: I I 111 v Vv VI VII
Date Comments:

10735, 6796, /91, 1/99, 3/99, 1/0¢
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| : Sap 0FER P4 M2 931 I PH NUKSED HosuL. . -

.
L € L4

. TODAY'S DATE: _B- Bl-Dn : lbqi(
PERION COMPLETINOFORM: DEFT:
B

CLEARFITLD BOSPITAL
=~ PROBLEM FORM

TYPE OF PROBLEM: [ntsedapartmentsl / Latacpersosi Prodlem Name:
T lacident lovestigaion Medioal Raqord #

NATURE OF PROBLEM IE NCIDENT, CHECK CATEQOQRY
: : A
| Equipmecat Maltvaction / Availabiliey | %, Cazegory A (Clrourastance had the capadity to tause ende) Not reportale
$1afing Difflculty
X S1alf Porformance Pestlem | Caungory B (Eveat accurred, but did sat reach PO BC.D
[ Chargeu/ Blling Prodlem [ Catagory C (Bveai resched P, bul did nos casse Prhara) - Reporusbit to
[ Supplles [nadequate / Infarior [ Clugocy D (Bvent resuited in noed for increased manlioriag. PSA
ik inerdeparimanial Misurdenttanding - but oo Pt hwra)
| Waiting/ Deloy Brodlem
| Comasuaisation Bryskduwn - Lategory B (Event resulted Iy asad for treaiment of
[ Medical SuffRelated Problem intervention and caused temporay harm) LY.G,
{Dt. ) | _ Cuegory F (Even resulted ia (ndtial or proloaged hospitalization \, -« Hl
| Lostlem and caused temportey hasmy). -7 ' Za Reportable
[ Infrasyucture Pailucs [, Caiegory O {Btat resulted (o peraacat P herm) ta btk
Othe Catsgory H (Event resultad In acardeath cvees) PSA & DOM

Caregocy [ (Event ceylted in I daath)
%ﬁ BEFARTMENTIE) TRVOLVED (L spplicabla) -

B&(EX,:;ANAMO’N OF EVENT / CIRCUMSTANCES / PERSONS INVOLVED:

heing. assianed- +o float- are ot otignted 4o resovende. o Storfuiy

VA This Could, becore a Safelu, gsuz  Lohen Tell SHARE S

M2 : B0 : NN \NLTCe (414 NePpL
b adwaus doadalds 4o desict d orent dis. parzon,

INVESTIGATION & RESOLUTION: (Whu‘du you thiak could preveat thiy event from osewrring in e future?)
e g asSiqred- Jo float postion Wamaiw\, +
A
apl Jhe ¥ 169 . -

<

RESOLUTION:
Withayt Marit
el ] T Fo Ao Taken FROBLEMS = VELREVIEW
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Date of Posting: 11/12 - 11/19/99 5 PM

JOB VACANCY
\

The following Registered Nurse Position is vacant:

PART-TIME TEMPORARY

CRITICAL CARE FLOAT S
7:00PM - 7:00AM

Rotating Weekends and rotating holidays.
“ option for twelve (12) hour shifts.

A staff nurse is a professional registered nurse who provides quality nursing care to
patients in accordance with recognized nursing techniques, procedures established
standards, and administrative policies of Clearfield Hospital and Nursing Division.

Graduate of an approvea school of nursing.

_Current licensure by the Pennsylvania State Board of Nursing.
1 year Med/Surg experience. ‘

ACLS verified and Critical Care Course within last § years required (if greater than 5
years Successful Completion of Critical Care Challenge Exam)

This posting is a summary only and is subject to the full job description which
can be reviewed in the Human Resources Department.

C:AWPDOCS\RN.POS
10/7/1994
Sue Nich
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FILED

Eric T. Smith (PA 1d. No. 70491)
S. Elaine Diedrich (PA Id. No. 87044)

Schnader Harrison Segal & Lewis, LLP . DEC O 1 7003
Suite 2700, Fifth Avenue Place :

120 Fifth Avenue

Pittsburgh, PA 15222 William A. Shaw
(412) 577-5200 Prothonotary

Attorneys for Defendants

FRANCES L. SELVAGE and ) IN THE COURT OF COMMON
DAWN L. RETORICK ) PLEAS OF CLEARFIELD COUNTY,
Plaintiffs, ) PENNSYLVANIA
)
VvS. )
)
CLEARFIELD HOSPITAL, ) No. 03-393-CD
LOIS EISENMAN, Director of Nursing, )
JACKIE STONE, Vice President of Nursing, ) Civil Action - Law
THELMA STRATTON, ICU Unit Manager )
Defendants. )

PRELIMINARY OBJECTIONS TO AMENDED COMPLAINT

AND NOW come Defendants, Clearfield Hospital, Lois Eisenman, Jackie Stone and
Thelma Stratton (collectively, “Defendants”), by and through their undersigned counsel and

file the within Preliminary Objections and in support thereof state as follows:

STATEMENT OF FACTS
" A. Procedural Background
1. Plaintiffs Dawn L. Retorick (“Retorick”) and Frances L. Selvage (“Selvage”)
commenced this action by Writ of Summons on or about March 20, 2003.
2. On September 17, 2003, Plaintiffs filed their Complaint (“Complaint”).

Defendants were served on or around September 19, 2003.

PTDATA 261779_1
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3. On October 20, 2003, Defendants filed Preliminary Objections to Plaintiffs
Complaint.

4, On November 10, 2003, Plaintiffs filed their Amended Complaint.

B. Plaintiffs’ Claims

5. Plaintiffs’ Complaint alleges eight (8) causes of action: Whistleblower Statute
(Count I), Medical Care Availability and Reduction of Error (MCARE) Act (Count II),
Constructive Discharge in Violation of Public Policy (Count III), Defamation (Count IV),
Invasion of Privacy/False Light (V), Intentional Infliction of Emotional Distress (VI), Punitive
Damages (Count VII) and Damages (Count VIII).

C. The Allegations of Plaintiffs’ Complaint

6. Plaintiffs were employed by Defendant Clearfield Hospital as Intensive Care Unit
(“ICU”) nurses. See Complaint 9 9.

7. According to Plaintiffs’ Complaint, in November of 2002, both Plaintiffs quit
their jobs. Id. at § 13.

8. Plaintiffs allege that, in their opinion, the staffing of the ICU was inadequate. Id.
at 9 11 and 14. Plaintiffs further allege that they advised the Pennsylvania Nurses Association,
OPEIU, and Local 112 of their concerns. /d. at | 14a, e, g, h, and L.

9. Plaintiffs also allege that they informed Defendants in writing of their opinions on
various occasions from March of 1999 to August of 2002. Id. at |{ 14b, ¢, d, f, 1, j and k,
Exhibits 1,2, 7, 10, 11 and 12.

10.  Plaintiffs allege that on March 26, 1999, Plaintiff Retorick submitted an “Alert
Form” on which she indicated her belicf that staffing the ICU with three (3) ICU Registered

Nurses (“RN’s”) and one nurse from another unit was not sufficient, /d. at §14b and Exhibit 2.
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11. Plaintiffs allege that on November 30, 1999, Plaintiffs submitted a letter to
Defendant Jackie Stone in which she indicated her belief that Tammy Charles, RN, was not
qualified to work in the ICU, /d. at §14a and Exhibit 1.

12. Two years later, on November 20, 2001, Plaintiff Retorick wrote a letter to
Defendant Stone regarding the staffing of the ICU, Id. at § 14c and Exhibit 4. One year later, on
January 31, 2002, Plaintiff Retorick submitted a Problem Form regarding the performance of an
LPN, /d. at | 14c and Exhibit 5.

13. On February 1, 2002, Plaintiff Retorick submitted a “Problem Form™ on which
she indicated her belief that an LPN from another unit was not performing properly, Id. at § 14f
and Exhibit 7.

14. On April 25, 2002, Plaintiff Retorick submitted a “Problem Form” on which she
indicated her concern that an LPN assigned to the ICU was performing duties which “may not be
in her scope of practice as an LPN.”

15.  Defendant Thelma Stratton investigated Retorick’s complaint and advised, inter
alia, that it was without merit, observing that “it is the charge nurses responsibility to make or
change patient assignments, assess the staffing needs throughout the shift.” JId. at §14i and
Exhibit 10.

16. According to the Complaint, Plaintiff Retorick complained again about the
performance of an LPN on April 25, 2002, alleging that the LPN “continued to doze off” and left
the unit to go home without informing anyone. Defendant Thelma Stratton investigated this
allegation as well and stateci, inter alia, that “it is the responsibility of the charge nurse to resolve
[issues] at the time of occurrence. One of the responsibilities of a charge nurse is to demonstrate

problem solving skills and decision making abilities. This should have been addressed and

3 PTDATA 261779_1



resolved at the time it took place, not waiting until sometime 5 days later.” Jd. at Y 14j and
Exhibit 11.

17.  Four (4) months later, on August 31, 2002, Plaintiff Retorick submitted a
“Problem Form” and stated her belief that nurses assigned to float duties were not being
provided proper orientation which “could become a safety issue.” /d. at 9 14k and Exhibit 12.
Plaintiffs allege that Defendants retaliated against them for these reports and cause them

emotional distress. Plaintiffs seek punitive damages as well as many other forms of relief.

ARGUMENT

L. Count VII of the Amended Complaint Must Be Dismissed and Paragraphs 30
and 35 Must Be Stricken.

A. Punitive Damages are not recoverable under the Pennsylvania
Whistleblower Law or the MCARE Act.

18.  Plaintiffs seek punitive damages under the Whistleblower Law and MCARE Act.
19.  However, the Pennsylvania Supreme Court has recognized that punitive damages
are not available under the Pennsylvania Whistleblower law. See O Rourke v. Commonwealth of
Pennsylvania, 778 A.2d 1194 (Pa. 2001) (citing 43 P.S. § 1425); See also Freese v. Centennial
School Dist., 1999 U.S. Dist. Lexis 11710, *3-4 (E.D. Pa. 1999) (holding plaintiff not entitled to
punitive damages under Pennsylvania Whistleblower Law); Miller v. Northern Tier Career
Center, 49 Pa. D. & C. 4™ 413, 416-17 (Bradford County, 2000) (holding punitive damages are
not an available remedy under the Whistleblower Law) (citing Rankin v. City of Philadelphia,
963 F.Supp. 463 (E.D. Pa. 1997) (same)).
| 20.  This is equally applicable to the MCARE Act which limits its remedies to those

permitted under the Whistleblower Law. The MCARE Act specifically states that a health care
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worker who reports an occurrence or serious event under the MCARE Act shall have the
protections and remedies set férth in the Whistleblower Law. 40 P.S. § 1303.308 (emphasis
added).

21. As such, under Pennsylvania law, Plaintiffs cannot recover punitive damages
under Count I (the Whistleblower Law) or Count II (the MCARE Act), requiring that paragraphs

30 and 35 be stricken and Count VII be dismissed.

B. Count VII must be dismissed as Pennsylvania law does not recognize an
independent cause of action for punitive damages.

22.  Plaintiffs have brought as a separate count (Count VII), a claim for Punitive
Damages.

23. In Pennsylvania, punitive damages are an element of damages arising out of an
initial cause of action for compensatory damages. Kirkbride v. Lisbon Contractors, Inc., 555
A.2d 800, 802 (Pa. 1989) (citing Hilbert v. Roth, 149 A.2d 648 (Pa. 1959). The Pennsylvania
Supreme Court has stated that damages are not an independent cause of action but rather, “[tThe
right to punitive damages is a mere incident to a cause of action...and not the subject of an action
itself.” Feingold v. Southeastern Pa. Transp. Auth. 512 Pa. 567 (Pa. 1986) (quoting Hilbert v.
Roth, 359 Pa. 270 (Pa. 1959)). See also Rhoads v. Heberling, 451 A.2d 1378 (Pa.Super. 1982);
Laniecki v. Polish Army Veterans Assoc., 480 A.2d 1101 (Pa.Super. 1984).  Thus, if no
underlying cause of action exists, there is no independent action for a claim for punitive
damages. Kirkbride, 555 A.2d at 802.

24. As set forth in Kryeski v. Schott, 9 Pa. D.&C. 4th 399, 409-10 (Lackawanna

County, 1991):
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Plaintiff also seeks punitive damages and separately sets forth a
cause of action for such in count VIII. A demand for punitive
damages in a separate count with no cause of action stated in the
count violates Pa.R.C.P. 1020(a). Rule 1020(a) provides ‘each
cause of action and any special damage related thereto shall be
stated in a separate count containing a demand for relief.” Count
VIII does incorporate by reference all preceding paragraphs of the
complaint. However, the appropriate method in seeking punitive
damages is to request such damages in each separate count of the
complaint in accordance with Pa.R.C.P. 1020(a).

25.  In Lulu Mae Nix v. Temple University, 21 Phila. 459 (1990), the Common Pleas
Court dismissed plaintiff’s claim for punitive damages where the claim was alleged in a separate
count. The court determined that since plaintiff’s complaint stated no cause of action upon
which she could recover, she was precluded from recovering punitive damages. /d.

26.  Accordingly, Count VII of the Amended Complaint must be dismissed.

II. Paragraph 20-23 and all subparagraphs contained therein as well as
Paragraph 28 must be Stricken.

27.  The Pennsylvania Whistleblower Law, 43 Pa.C.S.A. 1423, (“Whistleblower
Law”) provides that:

No employer may discharge, threaten or otherwise discriminate against an
employee regarding the employee’s compensation, terms, conditions, location or
privileges of employment because the employee ... makes a good faith report or
is about to report, verbally or in writing, to the employer or appropriate authority
an instance of wrongdoing or waste.

43 P.S. § 1423(a) (emphasis added).
28.  The Whistleblower Law defines “wrongdoing” as:
a violation which is not merely technical or minimal in nature of a Federal or
State statute or regulation, of a political subdivision ordinance or regulation or of
a code of conduct or ethics designed to protect the interest of the public or the

employer.

43 P.S. § 1422.
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29. In support of their claim for “wrongdoing,” Plaintiffs refer to the Pennsylvania
Professional Nursing Law, 63 P.S. § 212 (sections dealing with refusal, suspension, and
revocation of a Registered Nurse’s license), The Professional and Vocational Standards
promulgated by the State Board of Nursing, 49 Pa. Code § 21.18(a) and the American Nursing
Association Code of Ethics. See Complaint 49 20 — 23. As a matter of law, this is insufficient to
come within the purview of the Whistleblower Law.

30.  The Pennsylvania Superior Court held in Riggio v. Burns, 711 A.2d 497, 501
(Pa.Super. 1998), that state licensing statutes, codes of conduct and codes of ethics do not fall
within the purview of the term “wrongdoing,” as defined by the Whistleblower Law.

31.  The Riggio Court further stated:

The statutes merely consist of the legislature’s guidelines for the regulation of the

healthcare industry. Each statute delegates to an independent entity the power to

investigate and evaluate whether the individual in question has complied with

these general standards. They then provide that certain consequences may be

imposed if the entity determines that the standards have not been met. The

statutes are utterly silent with respect to specific conduct.
Id. at 502.

32.  Plaintiffs have only identified licensing statutes and codes of conduct and codes

of ethics which govern nurses. Similar to the statutes at issue in Riggio, these statutes cannot

constitute “wrongdoing” as defined by the Whistleblower Law.

33. Accordingly, paragraphs 20 — 23 and 33 must be stﬁcken.

CONCLUSION

For the foregoing reasons, Defendants Clearfield Hospital, Lois Eisenman, Jackie Stone

and Thelma Stratton respectfully request that this honorable Court enter the attached order.
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Respectfully submitted,

SCHNADER HARRISON SEGAL & LEWIS, LLP

Eric T. Smith
Pa. Id. # 70491

S. Elaine Diedrich
Pa. Id. #84077

120 Fifth Avenue, Suite 2700
Pittsburgh, PA 15222
(412) 577-5200

Attorneys for Defendants, Clearfield Hospital, Lois
Eisenman, Jackie Stone and Thelma Stratton
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FRANCES L. SELVAGE and ) IN THE COURT OF COMMON
DAWN L. RETORICK ) PLEAS OF CLEARFIELD COUNTY,
Plaintiffs, ) PENNSYLVANIA
)
Vs. )
)
CLEARFIELD HOSPITAL, ) No. 03-393-CD
LOIS EISENMAN, Director of Nursing, )
JACKIE STONE, Vice President of Nursing, ) Civil Action - Law
THELMA STRATTON, ICU Unit Manager )
Defendants. )
ORDER OF COURT
AND NOW, to-wit, this day of , 2003, it is hereby ORDERED

ADJUDGED and DECREED that Defendants Preliminary Objections to the Amended
Complaint are GRANTED.

Count VII of Plaintiffs> Amended Complaint is DISMISSED.

Paragraph 20-23 and all subparagraphs contained therein as well as Paragraphs 28 of
~ Plaintiffs’ Amended Complaint are STRICKEN.

Paragraphs 30 and 35 of Plaintiffs’ Amended Complaint are STRICKEN.

BY THE COURT,
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CERTIFICATE OF SERVICE

I hereby certify that on November ‘i_lg, 2003, true and correct copies of the foregoing
Preliminary Objections To Amended Complaint were sent, via U.S. Mail, first class postage
prepaid, to the following:

James J. West, Esq.

West Long, LLC
105 N. Front Street, Suite 205

Harrisburg PA 17101

S. Elaine Diedrich (PA Id. No. 84077)
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,

PENNSYLVANIA
CIVIL DIVISION
FRANCES L. SELVAGE and
DAWN L. RETORICK

Vs. : No. 03-393-CD

CLEARFIELD HOSPITAL, LOIS
EISENMAN, Director of Nursing,
JACKIE STONE, Vice President of
Nursing, THELMA STRATTON,

ICU Unit Manager Fi L E D
| JAN 0 8 2004
ORDER i
ORDER William A Ehay
Prothonotary/(){srk Ol Courts
NOW, this 7~ day of January, 2004, upon consideration of

Defendants’ Preliminary Objections to Amended Complaint, a Rule is hereby
issued upon Plaintiff to Appear and Show Cause why the Preliminary Objections

to Amended Complaint should not be granted. Rule Returnable is scheduled the

ﬁ__ day of %%, 2004, at ;O 6O )4' M. in Courtroom

No. ! , Clearfield County Courthouse, Clearfield, PA.

BY THE COURT:

Cr



Ay
William A. Shay, thf Diedrch

Prothonotary/ClerkofCourts %! ;




Eric T. Smith (PA Id. No. 70491)

S. Elaine Diedrich (PA Id. No. 87044)
Schnader Harrison Segal & Lewis, LLP
Suite 2700, Fifth Avenue Place

120 Fifth Avenue

Pittsburgh, PA 15222

(412) 577-5200

Attorneys for Defendants

FRANCES L. SELVAGE and ) IN THE COURT OF COMMON PLEAS OF
DAWN L. RETORICK ) CLEARFIELD COUNTY, PENNSYLVANIA
Plaintiffs, )
)
Vvs. )
) No. 03-393-CD
CLEARFIELD HOSPITAL, )
LOIS EISENMAN, Director of Nursing, ) Civil Action - Law
JACKIE STONE, Vice President of Nursing, )
THELMA STRATTON, ICU Unit Manager )
Defendants. )
AFFIDAVIT OF SERVICE

It is hereby certified that on January 12, 2004, the Court’s Order dated January 7, 2004 and a true
and correct copy of Defendant’s Preliminary Objections to Amended Complaint were served upon the
below-listed party via U.S. Mail, postage pre-paid.

James J. West, Esq.
West Long, LLC
105 N. Front Street, Suite 205
Harrisburg PA 17101,

Eric T. Smith *
Pa. 1d. # 70491

Schnader Harrison Segal & Lewis, LLP
120 Fifth Avenue, Suite 2700
Pittsburgh, PA 15222

(412) 577-5200

Sworn to and subscribed before '
me this /2 “* day ofg/)WMZy , 2004. F I L E D
Shitonee. &, Uset JAN 142004
Notary Public , - ic
. - . William A Shaw
My Commission Expires: M Prothonotary/Clerk of Courts
Notarial Seal

Melanie A. Uziel, Notary Public
Pittsburgh, Allegheny County
My Gommiaslon Expires May 11,200
BrDar, Ponrs kool 2sencialion of Noterias PTDATA 2634711
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FRANCES L. SELVAGE and . IN THE COURT OF COMMON PLEAS

DAWN L. RETORICK : CLEARFIELD COUNTY, PENNSYLVANIA

Plaintiffs '

V. : No. 03-393-CD

CLEARFIELD HOSPITAL, : Civil Action - Law
LOIS EISENMAN, Director of Nursing, :
JACKIE STONE, Vice President of : ;.
Nursing, THELMA STRATTON, ICU Unit : o
Manager, : "

Defendants

ORDER OF COURT

AND NOW, to wit, this____ day of February, 2004, upon due consideration of the
Preliminary Objections to the Amended Complaint and the Plaintiffs’ Answer thereto, it is
ORDERED, ADJUDGED and DECREED that said Preliminary Objections are overruled and
that the Defendants are directed to answer as required by the Pennsylvania Rules of Civil
Procedure.

BY THE COURT:




West Long 11c
105 North Front Street
Suite 205

Harrisburg, PA 17101
(717) 233-5051

FRANCES L. SELVAGE and : IN THE COURT OF COMMON PLEAS
DAWN L. RETORICK : CLEARFIELD COUNTY, PENNSYLVANIA
Plaintiffs : |
\2 : No. 03-393-CD
CLEARFIELD HOSPITAL, : Civil Action - Law

LOIS EISENMAN, Director of Nursing,
JACKIE STONE, Vice President of :
Nursing, THELMA STRATTON, ICU Unit :
Manager, ’ :
Defendants

ANSWER TO DEFENDANTS’ PRELIMINARY OBJECTIONS
TO AMENDED COMPLAINT

AND NOW, come the Plaintiffs, Frances L. Selvage and Dawn L. Retorick, by and
through their counsel, James J. West, Esquire, and, pursuant to the Rule to Show Cause served
on the Plaintiffs by the Defendants on January 12, 2004, and Rule 206.7, Pa.R.Civ.P., files the
following Answer to the Defendant’s Preliminary Objections to Amended Complaint in the
above-captioned case.

A. Procedural Background
1-4.  The allegations of paragraphs 1 through 4 of the Defendants’ Preliminary

Objections are admitted.

FILED
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B. Plaintiffs’ Claim

5. The allegations of paragraph 5 of the Defendants’ Preliminary Objections to
Amended Complaint are admitted as correctly enumerating the eight counts contained within the
Plaintiffs’ Complaint.

C. The allegations of Plaintiffs’ Complaint

6. The allegation of paragraph 6 of the Defendants’ Preliminary Objections to the
Amended Complaint to the effect that the Plaintiffs were employed by Defendant, Clearfield
Hospital as ICU nurses is correct but leaves out and obfuscates the facts that the Plaintiffs had
over thirty years accumulated experience at Clearfield Hospital as exemplary employees as set
forth in Plaintiffs’ Complaint at paragraphs 9 and 10.

7. The allegations in paragraph 7 of the Defendant’s Preliminary Objections to the
Amended Complaint to the effect that Plaintiffs’ Amended-Complaint (13) charges that in
November of 2002 both Plaintiffs quit their jobs is inaccurate and misleading. When paragraphs
12 and 13 of Plaintiffs’ Amended Complaint are read together, it is clear that the Plaintiffs are
alleging constructive discharge in that the Defendants “began systematically punishing the
Plaintiffs for making such reports by humiliating them in front of their co-workers, subjecting
them to different treatment than other employees, systematically ignoring their complaints and
ultimately initiated a defamatory whispering campaign whereby they would intentionally
humiliate, belittle and discredit the Plaintiffs and ultimately forced them to leave the Clearfield
Hospital by exposing them to treatment that would cause a reasonable nurse, under the
circumstances, to resign, i.e., constructive discharge.” (Y12 of Plaintiffs’ Amended Complaint)

See, Highhouse v. Avery Transportation, 443 Pa.Super. 120, 660 A.2d 1374 (1995). In this




regard, the allegation of paragraph 7 of the Defendants’ Preliminary Objections to the Amended
Complaint is incomplete and misleading.

8. The allegations of paragraph 8 of the Defendants’ Preliminary Objections to the
Amended Complaint are likewise an inadequate summary of paragraphs 11 through 14 of the
Plaintiffs” Amended Complaint and are, accordingly, misleading. In paragraphs 11 through 14 of
the Plaintiffs’ Amended Complaint the Plaintiffs’ specifically alleged that “the hospital
management intentionally began cutting back and diluting the quality of care being administered
by the ICU and putting the patients admitted to that unit at risk of serious injury or even death.”
The Plaintiffs go on to specifically set forth numerous reports of these life-threatening
deficiencies through hospital documents called alert forms, problem forms, staffing alert reports
and letters and complaints to the Pennsylvania Nurses Association’s grievance form and the
Complaint specifically indicates that these “enumerated written reports [14a-14m] are merely
examples of reports made between 1999 and November, 2002 ***_ Plaintiffs made numerous
additional oral and written reports of wrongdoing and waste based upon serious events and
incidents *** after the effective date of the Medical Care Availability and Reduction of Error Act
(MCARE Act), 40 P.S. §1303.101.” Paragraphs 11 through 14 and their subparts of the
Plaintiffs’ Amended Complaint speak for themselves and are clearly not adequately summarized
in paragraph 8 of the Defendants’ Preliminary Objections to Amended Complaint.

9-17. In paragraphs 9 through 17 of the Defendant’s Preliminary Objections to the
Plaintiffs’ Amended Complaint, the Defendants’ attempts to summarize the Plaintiffs’ Amended
Complaint are inadequate and misleading and are denied as not being a true and accurate

summary of either the Plaintiffs’ Amended Complaint or the allegations therein because of their




lack of specificity and the deletion of material fa.cts.l The Plaintiffs respectfully submit that the
factual allegations of their complaint supported by the attached written exhibits speak for
themselves and are not adequately summarized in paragraphs 9 through 17 of the Defendants’
Preliminary Objections to Amended Complaint.

Argument
L Count VII of the Amended Complaint Does Not Need to be Stricken.

A. The Damages are not Recoverable Under the Pennsylvania Whistleblower
Law or the MCARE Act. (q918-21)

18.21 The Defendants agree that punitive damages are not recoverable under the
Whistleblower Law or the MCARE Act. but see, Villela v. Philadelphia, 1995 U.S. Dist. Lexis
6308 (1995) attached hereto as Exhibit A (District Court Opinion at Section F). Punitive
damages are allowable, though, in the other counts of the Complaint involving wrongful
discharge (Count III), defamation (Count IV), invasion of privacy/false lights (Count V) and
intentional infliction of emotional harm (Count VI) and the *** fact that the whistleblower

statute was violation would be admissible evidence in assessing the amount of punitive damages

' The Defendants totally ignore the allegations of paragraph 14a (Exhibit 2) nurse
assigned to ICU who couldn’t read monitors; paragraph 14b (Exhibit 3) nurse assigned to ICU
totally unfamiliar with ICU routine and jeopardized patient safety; paragraph 14d (Exhibit 5)
nurse sleeping on duty and left without notice to charge nurse; paragraph 14e (Exhibit 6)
excessive assignments lack of qualified staff patients “disoriented, crawling out of bed and
screaming”’; paragraph 14g (Exhibit 8) excessive assignments, lacked staff, unit clerk not
assigned, patient hemorrhaging required two nurses leaving patient that died “not receiving
adequate services”; paragraph 14h (Exhibit 9) LPN sent to unit still in orientation without
adequate training ICU nurses ordered to assign untrained nurses or be disciplined as
insubordinate; paragraph 14L (Exhibit 13) complaint to Pennsylvania Nurses Association
showing copy to Department of Health, ICU nurses being used without proper experience,
certifications and training; and paragraph 14m (Exhibit 14) Clearfield Hospital’s qualifications
for ICU nurse requiring “med-surg experience, ACLS critical care course within five years or
successful completion of critical care exam.



even if the Whistleblower Act (Count I) and the MCARE Act (Count II) themselves could not be
the basis for imposition of punitive damages.

The Defendants also ask to strike paragraphs 30 through 35 dealing mostly with the
MCARE Act but make no argument in support thereof. The MCARE Act supports that a
healthcare worker who makes a report of a serious event will have the benefits of the
Whistleblower Law, see 40 P.S. §1303.308(e). This makes it crystal clear that it is the
legislatures intent that the Whistleblower Statute be available to healthcare workers complaining
about serious events and incidents. There can be no contention that the complaints in this case
did not involve serious events and incidents and, accordingly, Count II clearly should not be
stricken as it takes all ambiguity away from the application of the Whistleblower Statute to the
facts sub judice.

B. Count VII Should Not Be Dismissed Because Pennsylvania Law Does Not
Recognize an Independent Action for Punitive Damages. (§923-26)

22-26. In Pennsylvania, punitive damages may be awarded for conduct that is outrageous
including reckless indifference to the rights of others. Feld v. Merriam, 506 Pa. 383, 485 A.2d
742,747 (1984), Doe v. William and Shapiro, Esquire, 852 F.Supp. 1246, 1255 (M.D. Pa. 1994).
In assessing punitive damages the trier of fact should properly consider the character of the
defendant’s act, the nature and extent of the harm that the defendant caused or intended to cause
and the wealth of the defendant. Feld v. Merriam, supra., Doe v. Shapiro, supra., Polselli v.
Nationwide Mutual Fire Insurance Co., 23 F.3d 747, 751 (3" Cir. 1994). While one court has
held that punitive damages are a separate cause of action so as to be barred by the statute of

limitations if not initially pled in a tort case, Bellefonte Area School District v. Modernfold




Industries, 24 Pa. D&C.3d 303 (1981) (attached hereto as Exhibit A), we agree that other cases _
indicate that a count charging punitive damages is not a separate action. Insofar as the present
contention is concerned, we respectfully submit that the correct answer to this contention was
given in the case of Phar-Mor, Inc. v. Coopers & Lybrand, 1992 U.S. Dist. Lexis 22163 (W.D.
Pa. 1992) (attached hereto as Exhibit B) where District Judge Ziegler dismissed the exact same
objection as being “hyper-technical and without merit.” Id at p-2 using the following language:

We agree with Phar-Mor that this objection is hyper-technical and
without merit. Whether a punitive damages claim should be set
forth in a prayer for relief in another substantive count, rather than
a separate count, provides no basis for dismissing such a count.
Coopers & Lybrand is simply not prejudiced by this type of
pleading. As noted by Phar-Mor, Rule 1020(a) of the Pennsylvania
Rules of Civil Procedure, under which this action was originally
commenced, requires “each cause of action and any special damage
related thereto shall be stated in a separate count containing a
demand for relief.” Moreover, we note that the appellate courts of
Pennsylvania appear to permit a request for punitive damages to be
set forth in a separate count. See, e.g., Smith v. Brown, 283
Pa.Super. 116, 423 A.2d 743 (1980) (dismissing separate punitive
damages count for failure to plead sufficient facts). The motion to
dismiss Count Three will be denied.

We would also point out that there are numerous cases that simply allow the complaint to
be amended, Murray v. Reneer Films, 979 F.Supp. 1045 at 1050 (E.D. Pa. 1197), Brennan v.
National Telephone, 850 F.Supp. 331 at 346 (E.D. Pa. 1994). In addition, one case has even
indicated that a plaintiff would be entitled to punitive damages under the Pennsylvania
Whistleblower Act when it was set forth in a separate coﬁnt indicating that “this court will treat
the fifth cause of action as merely the request for punitive damages available under the prior
counts.” Villella v. Philadelphia, 1995 U.S. Dist. Lexis 6308 (1995) (attached hereto as Exhibit

C, quote at p.9).




We respectfully submit that Judge Ziegler in the Phar-Mor case was correct in treating
this issue as “hyper-technical and without merit” aé was Judge Hutton in the Villella case
(Exhibits B and C) and we would respectfully urge this court to follow those precedents. This is
particularly true because each of the Counts III and VI incorporates the damage Counts VII and
VIII by reference, see, e.g., paragraph 40 for Count III, paragraph 45 for Count IV, paragraph 48
for Count V, and paragraph 53 for Count VI all specifically stating they incorporate by reference
Counts VII and VIII dealing with punitive and compensatory damages. Accordingly, the punitive
damage claim in Count VII is incorporated into each Count to which it appli X

Dep -

attempt to strike it even more hyper-technical and without merit than it was ',\,,{ y

l
Villella cases cited supra. Prys Tt

Finally, if any remedy is appropriate, it would be to simply re-plead

i
—

under the appropriate substantive counts, i.e., Counts III through VL.

II. The Statutory, Regulatory and Ethical Duties of a Registered Nurse Should Not Be
Stricken from this Complaint. (§927-33)

While the Whistleblower Statute is made applicable to this case clearly under the
provisions of the MCARE Act, we also believe that the statutory, regulatory and ethical duties of
a registered nurse set forth in paragraphs 20 through 23 of the Complaint are also applicable and
should not be stricken.

The Whistleblower Statute, 25 P.S. §1422, defines wrongdoing as “a violation which is
not of a nearly technical or minimal nature of a federal or state statute or regulation *** or of a
code of conduct or ethics designed to protect the interest of the public or the employer.” That is

exactly what the Professional Nursing Law, Professional and Vocation Standards for Nurses and




Code of Ethics for Nurses cited in paragraphs 20 through 23 of the Complaint are aimed at doing
— “protect[ing] the interest of the public [and] the employer.” Can these Defendants really be
contending that the Nursing Law Standards and Code of Ethics do not apply to them?

The Defendants’ reliance on Riggio v. Burns, 711 A.2d 497, 501 (Pa. Super. 1998) is
totally misplaced. In that case, a nurse reported a doctor’s negligent conduct and the court held
that wrongdoing as defined by the Whistleblower Law “does not encompass tort principals unless
a statute, regulation or code of conduct or ethics is violated by the tortious act or admission.”

The court went on to say that the licensing statutes do not help the appellant because they are too
vague and lack specificity as to what acts are proscribed and represent merely guidelines for the
regulation of the health care industry delegating to an independent entity the power to investigate
and evaluate. Riggio, supra. at 502.

In the case sub judice the conduct by the hospital is not mere negligence subject to tort
principals, AS IN THE Riggio case, supra., but are actual standards that nurses are expected to
abide by and when applied fo the specific factual allegations and complaints in paragraph 14 and
its subparts, they qualify the Plaintiffs as whistleblowers independent of the MCARE Act.

The quoted portions of the Pennsylvania Professional Nursing Law, 63 Pa. C.S.A. §212 et
seq. at 224 (Complaint, §20), establish that a nurse’s license can be revoked if a nurse creates “an
immediate and clear danger to the public health or safety or fails to conform to ethical or quality
standards embraced by the professional community in Pennsylvania.” Likewise the Profeséional
Vocational Standards of the State Board of Nursing, 49 Pa.Code §21.18(a), require registered
nurses to only act under circumstances where the nurse possesses the “necessary knowledge,

preparation, experience and competency to execute the practice, to safeguard the patient from the




incompetence, abuse or illegal practice of any individual and document and maintain accurate
records.” The Professional Vocational Standards promulgated by the State Board of Nursing, 49
Pa.Code §21.18(b) also specifically forbid a registered nurse from aiding, abetting or assisting.
another person in violating or circumventing these regulations and from leaving a nursing
assignment prior to reporting and notifying appropriate personnel. Finally, the American
Nursing Association Code of Ethics for Nurses shows these Plaintiffs acted correctly in having a
“primary commitment *** to the patient *** promot[ing], advocat[ing] or striv[ing] to protect
the health, safety and rights of the patients, (being) responsible and accountable for individual
nursing practice and *** the appropriate delegation of tasks, (and) ‘preserv[ing] integrity and
safety, maintain[ing] competence and participat[ing] in establishing, maintaining and improving
health care environments and conditions of employment conducive to the provision of quality
health care.” These are standards that are applied every day and capable of clear determination
by the courts. In fact, nurses have repeatedly lost their licenses and their careers for violating
these standards and when these regulatory standards are juxtapositioned against the allegations of

paragraph 14, it is clear that these are exactly the kind of discernable standards that the

~ Whistleblower’s Act, specifically covers as being statutes, regulations, codes of conduct or ethics

“designed to protect the interest of the public.”

Even a cursory review of the allegations of paragraph 14 shows the application of the
cited regulatory and ethical scheme. The Plaintiffs’ initial complaint was that the hospital’s own
job description for an ICU nurse was being violated and that individuals were being assigned
without one year med-surg experience, ACLS critical care training or arrhythmia courses which

are “basic skills needed (by an ICU nurse) to function safely and efficiently *** in the best




interest of the patients.” ({14, Exhibit 1) This is followed by a plethora of specific instances
where unqualified nurses are assigned to the ICU who could not read ICU monitors and charts
(Y14a, Exhibit 2); where nurses unfamiliar with ICU routine and overwhelmed by it (f14b,
Exhibit 3); where nurses were totally untrained for ICU work and represented “an accident
waiting to happen for our staff and imminent danger to our patients” (f14c, Exhibit 4); where
nurses were sleeping during reports and leaving the ICU without notifying the charge nurse
(144, Exhibit 5)*; where nurses were not providing adequate staff to the point where ICU
patients were “crawling out of bed and screaming” (]14e, Exhibit 6); where an LPN was not
propetly trained for the ICU Unit and refused to do her duties (§14f, Exhibit 7); where nurses
staff lacked acuity, unit clerk not assigned, new patients admitted without adequate staff,
hemorrhaging patients and dying ICU patients were not receiving adequate treatment (14g,
Exhibit 8); where ICU nurses were ordered to give assignments to unqualified LPN or to be
declared insubordinate (14h, Exhibit 9); where LPN assigned duties beyond the scope of her
practice and competency in the ICU (141, Exhibit 10); where a nurse was sleeping during reports
on patient status and left unit without notifying other nurses ({14j, Exhibit 11); where nurses
assigned to ICU not properly trained or oriented and would not know What to do if ICU staff
members became busy (q14;, Exhibit 12); where nurses were assigned to ICU without adequate
experience, certification, emergency room training, required critical care courses and do not meet
Jjob qualifications (]f14L and m, Exhibits 13 and 14). These are merely some of the oral and

written reports made between 1999 and 2002 (f14n) and clearly were reports, if made in good

? The State Board of Nursing Regulations, 49 Pa. Code §21.18(b) forbid a registered
nurse from “leaving a nursing assignment prior to reporting and notifying appropriate personnel.”

10




faith, that would be covered by the Whistleblower Statute as reports of possible violations of
“state statute or regulation *** or of a code of conduct or ethics designed to protect the interest of
the public or the employer.” 25 P.S. §1422° and would render the Defendants liable under the
statute if they retaliated against the Plaintiffs for making such “good faith” reports.

This case is not like Riggio but is like the subsequent case of Denton v. Silverstream
Nursing, 739 A.2d 571 (Pa.Super. 1999) where the nurse appellant was terminated under the

following circumstances:

The termination was the culmination of a series of events that
involved investigations by the Pennsylvania Department of Health
and Human Services (DHHS) into allegations of theft of patients’
funds, faulty administrative records, possible theft of medical
supplies, and the accidental death of a patient. Appellant had been
carrying on a vigorous “clean-up” campaign with management and
corporate officials for at least three months previously regarding
the abuses and instances of wrongdoing she had recently
discovered. On March 17, 1997, she spoke with DHHS
investigators regarding the abuses she had observed. On March 28,
1997, she was asked by management to resign her position, but she
refused to do so. She alleges that she was subsequently subjected
to intense harassment designed to cause her to resign; the
harassment instead caused such great emotional turmoil that she
found herself seeking psychiatric treatment and being prescribed
psychoactive medications. She was eventually discharged from her
position on April 17, 1997.

Id at 573.
The court had no problem finding that the discharge was in violation of public policy and,

as such, covered by the Whistleblower Statute holding as follows:

> It should be noted that all the Whistleblower Statute requires is a good faith report of a
violation of such a regulation or code of ethics or conduct and the defendants would be liable for
retaliation whether or not the report has validity so long as it was made in good faith.
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Turning next to appellant’s claim for wrongful discharge, we find
again that she has stated a valid cause of action. While it is true
that Pennsylvania embraces the “at will” employment doctrine, our
Supreme Court has recognized an exception where an employee is
discharged in violation of public policy. Geary v. United States
Steel Corp., 456 Pa. 171,319 A.2d 174 (Pa. 1974). An en banc
panel of this Court subsequently determined that the public policy
exception may be applied under narrowly limited circumstances
where (1) an employer requires an employee to commit a crime, (2)
an employer prevents an employee from complying with a statutory
duty, or (3) a statute prohibits discharge. Shick v. Shirey, 456
Pa.Super. 668, 691 A.2d 511, 513 (Pa.Super. 1997).

Here we have a statute that clearly prohibits discharge — the afore-
discussed Whistleblower Law. This law represents our
Commonwealth’s public policy, as clearly enunciated by the
legislature, that persons who report waste or wrongdoing regarding
public funds should not be penalized by losing their jobs.
Appellant’s discharge violated this directive; thus, the third
scenario set forth under Schick has been met. (Footnote omitted)

The statute, regulations, and Code of Ethics cited in the Plaintiffs’ brief when
Juxtapositioned against the allegations in paragraph 14, and its subparts a - n, clearly shows that
the Plaintiffs made good faith complaints that meet the statutory definition of wrongdoing
involving “a violation *** of a *** state statute or regulation *** or of a code of conduct or

ethics designed to protect the interest of the public or the employer,” and, because of this, the

Whistleblower statute protects them from retaliation by their employer. *

* The Plaintiffs have alleged, under Count I covering the Whistleblower Statute, that they
reported waste as well as wrong doing (§27). The Defendants apparently do not attack this prong
of the Plaintiffs’ Whistleblower allegation. Nor could they. The statute defines waste as “an
employer’s conduct or omissions which result in substantial abuse, misuse, destruction or loss of
funds or resources belonging to or derived from the Commonwealth or political subdivision
sources.” It is also specifically charged in the Complaint that Clearfield Hospital received
Medicaid funds and was otherwise funded by the Commonwealth of Pennsylvania and its
political subdivisions and qualified as a “public body” within the meaning of the Whistleblower
law, 43 P.S. §1422. (§25) See Denton v. Silver Stream Nursing, supra. at 576, “a hospital

(continued...)

12




Conclusion
For the foregoing reasons the Defendants’ Preliminary Objections should be overruled.
Resbectfully Submitted,

WEST LONG LLC

AV

Ames J. Whst
05 North Frofit Street
ite 205

Harrisburg, PA 17101
(717) 233-5051
(717) 234-7517 - fax

Dated: February 2, 2004 Counsel for Plaintiffs

*(...continued)
receiving Medicaid funds is a public body for purposes of whistleblower statute.” Accordingly,
the hospital is covered by the Whistleblower Statute based on the allegation of waste alone which
is not challenged by the Defendants’ Preliminary Objections.
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Bellefonte Area School Dist. v. Modernfold Industries

no. 80-499

COMMON PLEAS COURT OF CENTRE COUNTY, PENNSYLVANIA

24 Pa. D & C.3d303; 1981 Pa.D. & C. LEXIS 516

September 4, 1981, Decided

PRIOR HISTORY: [**1]  Petition to amend
complaint.

HEADNOTES: Cwil Procedure -- Amendment of
complaint -- Pa.R.C.P. 1033 -- Introduction of new cause
of action -- Expiration of limitations period --
Amendment seeking award of punitive damages.

1. The right to amend a pleading pursuant to Pa.R.C.P.
1033 is normally granted with liberality so as to secure
the determination of cases on their merits whenever
possible, but will be denied where the amendment seeks
to infroduce a new cause of action after the statute of
limitations has run.

2. A complaint alleging negligence in the manufacture of
a folding partition and seeking compensatory damages
may not be amended to include a count for punitive
damages arising from reckless or intentional misconduct
after the statute of limitations has run.

COUNSEL: Richard C. Glazer and Richard L.
Campbell, for p_laintiff.

Arthur G. Stein and James Hines, for defendant,
JUDGES: BROWN, Jr., P.J.

OPINIONBY: BROWN, Jr.

OPINION: [*304] FACTUAL BACKGROUND

This matter comes before the court upon plaintiff's
petition to amend the complaint.

Plaintiff brings this action to recover for damages
resulting from a fire in plaintiff's senior high school
building on or about March 13, 1978. Plaintiff's original
complaint, filed February 27, 1980, consists of three

counts. Count [, in trespass, alleges defective
manufacturing, supply and distribution of Soundmaster
160 folding partitions. Said count further asserts
defendant's failure to warn plaintiff and other purchasers
generally as to the flammability, combustibility, flame
spread and other safety characteristics of the
Soundmaster 160 folding partitions. Count I, also in
trespass, asserts strict liability against defendant. Count
III, in assumpsit, alleges the breach of implied and
express warranties, in connection with the supply, sale
and installation of the allegedly defective folding
partitions,

[*305] On May 12, 1981, plaintiff filed a petition [**2]

to amend the complaint. Plaintiff states that the "reason
for the request is that during the course of discovery,
plaintiff has discovered that defendant has intentionally
misrepresented the flammability, combustibility, flame
spread and other safety characteristics of its product,
Soundmaster 160, which conduct constitutes a malicious,
reckless, willful, wanton and intentional disregard for the
safety of Plaintiff's property and the lives of the people
who would occupy Plaintiff's building." The proposed
amended complaint would add a separate count, Count
IV, seeking punitive damages.

DISCUSSION
Pennsylvania Rule of Civil Procedure 1033 provides:

[HN] "A party, either by filed consent of the adverse

party or by leave of court, may at any time change the -

form of action, correct the name of a party or amend his
pleading. The amended pleading may aver transactions
or occurrences which have happened before or after the
filing of the original pleading, even though they give rise
to a new cause of action or defense. An amendment may
be made to conform the pleading to the evidence offered
or admitted."
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The problem created by the proposed amendment, as
conceded by plaintiff, [**3] is that the statute of
limitations for a trespass action expired on March 14,
1980. [HN] The right to amend pleadings is normally
granted with liberality so as to secure the determination
of cases on their merits whenever possible: Saracina v.
Cotoia, 417 Pa. 80, 208 A.2d 764 (1965). However, an
amendment which seeks to introduce a new cause of
action after the statute of limitations has run is prejudicial
to a defendant and [*306] is not permitted: Kuisis v.
Baldwin _ Lima __ Hamilton Corp., 457 Pa. 321,
319 A.2d 914 (1974). The question then is whether or not
the proposed amendment sub-judice constitutes a new
cause of action.

No Pennsylvania appellate court has specifically
addressed the issue of whether a complaint alleging
negligence and secking compensatory damages may be
amended to include a count for punitive damages arising
from reckless or intentional misconduct after the statute
- of limitations has run. The common pleas courts which
have dealt with this issue are split. Plaintiff cites
Schneider et ux. v. Chalfonte Builders, Inc., 11 Bucks
122 (1961), in support of its position that the proposed
amendment is merely a change in [**4] the amount of
damages claimed. Defendant cites Fanelli et al. v.
Philadelphia Electric Co., 93 Montgomery Co. L.R. 175
(1970); Dierolf v. Fioritto, 42D. & C.2d 689(1967); and
Arlia v. Philadelphia Transportation Co., 77 D. & C. 21
(1950), for the proposition that the proposed amendment
would create a new cause of action and would be barred
by the statute of limitations. Our research has further
disclosed a more recent case which, by way of dicta,
supports defendant's position: Jackson v. Waddle, 11 D.
& C.3d61(1979).

We feel that defendant's argument is more compelling in
the case sub-judice. Although punitive damages may be a
mere incident to a cause of action as was pointed out in
Hilbert v. Roth, 395 Pa. 270, 149 A.2d 648 (1959), (the
decision upon which Schneider, supra, relies) we are not
dealing with a simple amendment to an ad damnum
clause. What we are dealing with in this case is the
amendment of the complaint in order to add the
necessary factual averments which would permit the
recovery of [*307] punitive damages for intentional
misrepresentation. The averments which would result
from the proposed amendment [**5] read as follows:

"18. At all times material herein, Defendant had actual
knowledge that the use of Soundmaster 160 folding
partitions in Plaintiff's High School created an extreme
fire hazard and an unreasonable risk to persons and
property.

19. Despite such actual

knowledge, Defendant
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Modernfold willfully, wantonly and in reckless disregard
for Plaintiff and others similarly situated, not only
concealed its knowledge of such fire hazards, but made
no attempt to warn or inform Plaintiff of said dangers and
hazards, and continued to promote, advertise and sell its
products as being suitable and safe for the purposes
intended.

20. The aforedescribed conduct by Modernfold
constitutes a malicious, reckless, willful, wanton and
intentional disregard for the safety of Plaintiff's property,
and the lives of the people who would occupy Plaintiffs
High School.

21. As a direct result of Modernfold's willful, wanton,
and intentional misrepresentations and conduct, Plaintiff
believes and therefore avers that it is entitled to puntive
and/or exemplary damages against Modernfold
Industries, in a total amount of TEN MILLION
DOLLARS ($ 10,000,000.00)"

Plaintiff argues that [**6] defendant was put on notice
of the conduct for which punitive damages were sought
by the averments in paragraphs 6 (a) through 6 (g), and 9
(a) and 9 (b). Those paragraphs read as follows:

"6. The occurrence referred to in paragraph 4 hereof and
the consequent damage to plaintiffs property was caused
by the negligence, carelessness [*308] and negligent
omissions of defendant Modernfold in:

(a) defectively manufacturing and developing said
Soundmaster partitions for use in plaintiffs High School
when it knew, or in the ordinary exercise of care should
have known, that said Soundmaster partitions were
extremely hazardous and unreasonably dangerous in that
they were highly combustible and flammable when
exposed to heat or flame;

(b) selling and distributing said Soundmaster partitions in
a defective condition which defendant knew or should
have known subjected plaintiffs property to an
unreasonable risk of harm;

(c) failing to properly and adequately conduct tests
reasonably related to determining the true properties and
characteristics of said Soundmaster partitions with regard
to their flaimmability, combustibility, flame spread and
other safety characteristics, {**7] thereby subjecting
plaintiff's property to an unreasonable risk of harm;

(d) failing to properly and adequately warn plaintiff and
the public in general as to the flammability,
combustibility, flame spread and other safety
characteristics of said Soundmaster partitions, thereby

subjecting plaintiff property to an unreasonable risk of
harm;




a

24 Pa. D. & C.3d 303, *%; 1981 Pa. D. & C. LEXIS 516, **

(e) continwing to make improper references to certain
tests regarding the flammability, combustibility, flame
spread and other safety characteristics of said
Soundmaster partitions when defendant knew or should
have known that the tests referred to were misleading and
misrepresented the true characteristics of Soundmaster
partitions in an actual fire situation, thereby subjecting
plaintiff's property to an unreasonable risk of harm;

[*309] (D) utilizing tests developed under the auspices
of Underwriters Laboratory (UL) and the American
Society for Testing and Materials (ASTM) to improperly
mislead plaintiff and other consumers regarding the true
characteristics of said Soundmaster partitions and to
misrepresent the flammability, combustibility, flame
spread and other safety characteristics of said
Soundmaster partitions, thereby [**8] subjecting
phaintiff's property to an unreasonable risk of harm; and

(g) otherwise failing to exercise proper and adequate care
under the circumstances."

* k%

"9. The occurrence referred to in paragraph 4 hereof and
the consequent damage to plaintiff's property was caused
by the actions of defendant Modernfold in:

(a) supplying defectively manufactured products which it
knew or should have known subjected the property of
plaintiff to an unreasonable risk of harm; and

(b) selling the aforesaid Soundmaster partitions in a
defective condition unreasonably dangerous to the
plaintiff and its property."

From a comparison of the averments which actually
appear in the complaint with those which are sought to
be added by the proposed amendment, it is clear that no
allegations of willful, wanton and intentional misconduct
or misrepresentations appear in the complaint as filed. It

Page 3

is also clear that [HN] negligence and wanton
misconduct are not one and the same. As the
Pennsylvania Supreme Court stated in Stewart v.
Pittsburgh Railways Co., 379 Pa. 260, 108 A.2d 767
(1954), "Wanton misconduct is something different from
negligence however [*310] gross [**9] - different not
merely in degree but in kind, and evincing a different
state of mind on the part of the tortfeasor. It exists where
the danger to the plaintiff, though realized, is so
recklessly disregarded that, even though there be no
actual intent, there is at least a willingness to inflict
injury, a conscious indifference to the perpetration of the
wrong." Stewart, supra, 379 Pa. at 363, 108 A.2d at 768.
We feel that the quoted material demonstrates that the
proposed amendment herein would constitute a new
cause of action based on facts and allegations not
previously appearing in the complaint and cannot be
considered as a simple amplification of facts which have
already been plead.

Plaintiff's final argument is that the law is not clear that
punitive damages may not be sought in some contract
actions. We disagree. At least one court of common pleas
has held that [HN] punitive damages may not be
recovered in an action for breach of warranty: Krebs-
Stengel Co., v. Gora, 70 York 207 (1957). Moreover,
[HN] the general rule in this Commonwealth has always
precluded recovery for punitive damages in actions in
assumpsit: Hay v. Gronoble, 34 Pa. 9 (1859); Batka v.
Liberty Mutual Insurance Co., 486 F. Supp. 582 (E.D.
Pa. 1980); [**10] Gurnick v. Government Employees
Insurance Co., 278 Pa. Superior Ct. 437, 420 A.2d 620
(1980); Wood v. Hahnemann Medical College, 1 D. & C.
3d 674 (1976).

ORDER
And now, September 4, 1981, upon consideration of

plaintiff's petition to amend the complaint, said petition is
hereby denied.




K.. Exhibit B /




'
. "

1992 U.S. Dist. LEXIS 22163, *

Page |

12 of 33 DOCUMENTS

PHAR-MOR, INC,, Plaintiff, v. COOPERS & LYBRAND, Defendant.

Civil Action Ne. 92-2108 Consolidated with C.A. Nos. 92-1938, 92-2131, 92-2193

UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT OF
PENNSYLVANIA

1992 U.S. Dist. LEXIS 22163

December 21, 1992, Decided

LexisNexis (TM) HEADNOTES - Core Concepts:

JUDGES: [*1] Ziegler
OPINIONBY: DONALD E. ZIEGLER

OPINION:
OPINION

ZIEGLER, District Judge.

Pending before the court is the motion of defendant,
Coopers & Lybrand, to dismiss Counts Three, Four and
Five of plaintiff's complaint for failure to state a claim
upon which relief can be granted pursuant to
Fed R.Civ.P. 12(b)(6). Plaintiff, Phar-Mor, Inc.,
commenced this civil action in the Court of Common
Pleas of Allegheny County, Pennsylvania, on August 17,
1992. Later that day, Phar-Mor filed a voluntary petition

. for reorganization under Chapter 11 of the Bankruptcy

Code in the United States Bankruptcy Court for the
Northern District of Ohio.

Coopers & Lybrand filed a notice and petition of
removal pursuant to 28 US.C. § [452(a) nl with this
court on October 16, 1992. Bankruptcy Rule
9027(a)(2)(A) permits a notice of removal to be filed
within 90 days of entry of an order for relief n2 in a case
under the Bankruptcy Code. Cf. 28 US.C. § § 1441 and
1446(b) (permitting removal generally within 30 days of
defendant's receipt of initial pleading). Thus, the notice
of removal was timely. The claims asserted by Phar-Mor
are related to its bankruptcy [*2] proceeding. See Pacor,
Inc. v. Higgins, 743 F.2d 984, 994 (3rd Cir. 1984)("test
for determining whether a civil proceeding is related to
bankruptcy is whether the outcome that proceeding could
conceivably have any effect on the estate being
administered in bankruptcy.") (emphasis in original). As

such, jurisdiction is extant over these claims pursuant to
28 US.C. § 1334(b) and we find that their removal was
proper. Coopers & Lybrand filed the present motion to
dismiss Counts Three, Four and Five of the complaint.
For the reasons set forth below, the motion will be
granted in part and denied in part.

nl § 1452. Removal of claims related to

bankruptcy cases

(a) A party may remove any claim

or cause of action in a civil action .

. . to the district court where such

civil action is pending, if such

district court has jurisdiction of -

such claim or cause of action

under section 1334 of this title.
28 US.C.A. § 1452(a)(West Supp. 1992).

n2 "In a voluntary case the filing of the
petition under section 301 [of the Code]
commences the voluntary case and is itself entry
of the order for relief from which time periods are
to be measured." 2 Collier on Bankruptcy P
102.07 (15th Ed. 1992). Thus, the "order for
relief" referenced in Bankruptcy Rule
9027(a)(2)(A) was entered on August 17, 1992.

[*31

We must construe all factual allegations in the
complaint in the light most favorable to Phar-Mor and we
cannot dismiss the complaint unless it is beyond doubt
that plaintiff could prove no set of facts in support of its
claims which would entitle it to relief. Conley v. Gibson,
355 US. 41, 45-46, 2 L. Ed. 24 80, 78 S. Ct. 99 (1957).
Phar-Mor alleges that Coopers & Lybrand negligently,
recklessly or intentionally failed to uncover a massive
fraud perpetrated upon Phar-Mor and seeks damages
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under three legal theories. Count One is a straight-
forward negligence/ professional malpractice claim.
Count Two asserts a claim for intentional or negligent
misrepresentation. Count Four alleges that Coopers &
Lybrand breached a contract. Defendant moves to
dismiss this breach of contract claim. In addition to the
legal claims, Phar-Mor contends in Count Three that
Coopers & Lybrand's alleged misconduct entitles it to
punitive damages. In Count Five, Phar-Mor seeks a
Jjudgment declaring that Coopers & Lybrand is liable for
any recovery against Phar-Mor in any civil actions that
have been, and will be, brought by purchasers of Phar-
Mor [*4] securities and its creditors. Coopers & Lybrand
also moves to dismiss these counts.

BREACH OF CONTRACT CLAIM

Coopers & Lybrand contends that the allegations set
forth in the complaint are legally insufficient to state a
claim for breach of contract under Pennsylvania law. It
contends allegations that the failure of an accountant to
meet a standard of care imposed by law does not, without
more, state a claim for breach of contract. Rather, such
allegations state a claim sounding only in tort, according
to Coopers & Lybrand. Coopers & Lybrand relies on
Hoyer v. Frazee, 323 Pa. Super. 421, 470 A.2d 990
(1984), Sherman Indus., Inc. v. Goldhammer, 683 F.
Supp. 502 (E.D. Pa. 1988) and Official Comm. of
Unsecured Creditors of Corell Steel v. Fishbein and Co.,
C.A. No. 91-4919, 1992 WL 196768 (E.D. Pa. August 10,
1992) for the proposition that a plaintiff must allege that
the defendant breached a specific contractual provision,
failed to follow plaintiff's specific instructions, or made a
specific promise upon which plaintiff reasonably relied
to its detriment in order to state a claim for breach of
contract. [*S] This, Coopers & Lybrand argues, Phar-
Mor has failed to do. We disagree.

Although we agree with Cooper's reading of these
authorities, we hold that Phar-Mor has sufficiently
alleged facts which, if established at trial, would support
a claim for breach of contract. While a plaintiff need only
allege a breach of a general duty of care to properly plead
a tort claim, as Phar-Mor has done, a contract claim must
contain allegations of a breach of a specific promise.
Here, Phar-Mor has satisfied this requirement by the
allegations in paragraphs 19 and 20 of the complaint. In
essence, plaintiff has alleged that Coopers & Lybrand
specifically indicated to Phar-Mor that it would devote a
substantial percentage of its audit to what Coopers
labelled "high risk areas” areas such as inventories,
accounts receivable, and vendor and procurement
income. Complaint at P 19. Moreover, Phar-Mor has
alleged that the Board of Directors and, beginning in
1990, its Audit Committee, agreed that these areas
should be the primary focus for the audit. Id. at P 20,
Because such allegations sufficiently plead a claim for
breach of contract to withstand a motion to dismiss,
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Coopers & Lybrand's motion to dismiss [*6] Count Four
will be denied.

PUNITIVE DAMAGES CLAIM

In Count Three, Phar-Mor seeks punitive damages
for Coopers & Lybrand's alleged outrageous, intentional
or reckless conduct pursuant to Section 908 of the
Restatement (Second) of Torts and the law of
Pennsylvania. Complaint at PP 40-42. Coopers &
Lybrand contends that this count should be dismissed
because it does not set forth an independent, legally
cognizable claim under Pennsylvania law. It argues that
an allegation of "outrageous conduct" is relevant only
insofar as it is a required element of proof where a
plaintiff is seeking punitive damages on a recognized
cause of action.

We agree with Phar-Mor that this objection is hyper-
technical and without merit. Whether a punitive damages
claim should be set forth in a prayer for relief in another
substantive count, rather than a separate count, provides
no basis for dismissing such a count. Coopers & Lybrand
is simply not prejudiced by this type of pleading. As
noted by Phar-Mor, Rule 1020(a) of the Pennsylvania
Rules of Civil Procedure, under which this action was
originally commenced, requires "each cause of action
and any special damage related thereto shall be stated in
a separate [*7] count containing a demand for relief."
Moreover, we note that the appellate courts of
Pennsylvania appear to permit a request for punitive
damages to be set forth in a separate count. See, e.g.,
Smith v. Brown, 283 Pa. Super. 116, 423 A.2d 743
(1980)(dismissing separate punitive damages count for
failure to plead sufficient facts). The motion to dismiss
Count Three will be denied.

CLAIM FOR DECLARATORY RELIEF AND
INDEMNITY

Coopers & Lybrand has also moved to dismiss
Count Five in which Phar-Mor alleges that Coopers is
primarily liable for any recovery in the civil actions
against Phar-Mor by its investors and creditors. Count
Five also requests a declaratory judgment, pursuant to
[the Declaratory Judgments Act), 42 PaCSA. § §
7531-41, that Coopers & Lybrand will be liable for any
recovery in any action that has been or will be brought
against Phar-Mor and that Coopers & Lybrand should be
ordered to defend and indemnify plaintiff for any liability
in such actions. Coopers & Lybrand contends that this
count should be dismissed because the claim is
premature because the right to indemnification does not
arise until the indemnitee has [*8] actually paid damages
to a third party. Here, Coopers & Lybrand relies on F.J.
Schindler Equip. Co. v. Raymond Co., 274 Pa. Super.
530, 418 A.2d 533 (1980).

Phar-Mor argues that the claim for indemnification
should be determined under the federal Declaratory

7N,




1992 U.S. Dist. LEXIS 22163, *

Judgments Act, 28 US.C. § § 2201-02, and, regardless
of the choice of law, the indemnity claim is ripe for
determination. Under either the Pennsylvania or federal
declaratory judgments acts, the court is given broad
discretion in such actions. Step-Saver Data Systems, Inc.
v. Wyse Technology, 912 F.2d 643, 647 (3rd Cir.
1990)(court must be "satisfied that an actual controversy,
or the ripening seeds of one, exists between parties, all of
whom are sui juris and before the Court, and that the
declaration will be a practical help in ending the
controversy.")(quoting Kariher's Petition, 284 Pa. 455,
471, 131 A. 265, 271 (1923)); American Council of Life
Ins. v. Foster, 134 Pa. Commw. 634, 639, 580 A.2d 448,
450 (1990) (declaratory [*9] relief is inappropriate "to
determine rights in anticipation of events that may never
happen" or in the absence of "antagonistic claims
indicating inevitable litigation").

Even if the indemnity claim is legally ripe, Coopers
* & Lybrand counters that because Phar-Mor has filed a
voluntary petition for reorganization under the
Bankruptcy Code, all pending and future litigation
against Phar-Mor has been stayed. Hence, the imminent
threat of any claim for which Phar-Mor seeks indemnity
has been removed and declaratory relief is inappropriate.

We hold that the contention of Coopers & Lybrand
that a common law claim for indemnity does not accrue
until the payment of a judgment or settlement to a third
party is dispositive. F.J. Schindler Equip. Co., 418 A.2d
at 534; McClure v. Deerland Corp., 401 Pa. Super. 226,
385 A.2d 19 (1991). Phar-Mor cannot utilize a
declaratory judgment action to circumvent this
requirement. We will dismiss this portion of Count Five
without prejudice. Coopers & Lybrand also argues that
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there is no legal basis, contractual or otherwise, for Phar-
Mor's request that Coopers [*10] & Lybrand defend
Phar-Mor in these other actions. We agree and we will
therefore dismiss this portion of Count Five with
prejudice.

A written order will follow.

DATED: DECEMBER 21, 1992
Donald E. Ziegler
United States District Judge
ORDER

AND NOW, this 21st day of December 1992, after
consideration of the submissions of the parties,

IT IS ORDERED that the motion of defendant,
Coopers & Lybrand, to dismiss Counts Three and Four
of plaintiff's complaint be and hereby is denied.

IT IS FURTHER ORDERED that the motion of
defendant to dismiss Count Five be and hereby is
granted; however, Count Five is dismissed without
prejudice to the extent plaintiff seeks indemnification
from defendant and with prejudice to the extent plaintiff
seeks an order to defend.

IT IS FURTHER ORDERED that defendant shall
file an answer on or before January 22, 1993.

Donald E. Ziegler
United States District Judge
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HUTTON, J.
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Presently before the Court are Defendants' Motion to
Dismiss Portions of the Complaint and Plaintiff's
opposition thereto.

I. BACKGROUND

On September 9, 1994, plaintiff, R. David Villela
("Villela"), was demoted from his position as Director of
Architecture and Engineering (Public Property
Department) to Design and Construction Project
Manager. The City based its decision to demote Villela
on poor job performance and failure to improve after
repeated warnings. In February, 1992, May, 1993, and
February, 1994, Villela had received Annual or Special

Performance reports noting his unsatisfactory conduct. In
August, 1994, the City provided Villela with notice of his
impending demotion and the reasons for the demotion.
Villela took advantage of his opportunity to respond in
[*2] writing to the notice of intention to demote. The
City received Villela's response and decided to demote
him anyway, effective September 9, 1994.

On March 6, 1995, Villela filed this civil rights and
state tort claims action against the City of Philadelphia
and the Commissioner of the Public Property
Department.

I. DISCUSSION

A. Standard for Motion to Dismiss

Defendant has moved to dismiss the complaint
pursuant to Federal Rule of Civil Procedure 12(b)(6).
When considering a motion to dismiss, this Court shall
take all allegations contained in the complaint as true and
construe them in the light most favorable to the plaintiff.
H.J. Inc. v. Northwest Bell Tel. Co., 492 U.S. 229, 249-
50, 106 L. Ed. 2d 195, 109 S. Ct. 2893 (1989). The
complaint shall only be dismissed if it is clear that no
relief could be granted under any set of facts that could
be proved consistent with the allegations.™ Id. (quoting
Hishon v. King & Spalding, 467 U.S. 69, 73, 81 L. Ed. 2d
39, 104 S. Ct. 2229 (1984)); Conley v. Gibson, 355 U.S.
41, 45-46, 2 L. Ed. 2d 80, 78 S. Ct. 99 (1957)).

B. Statute of Limitations

The parties agree that the § 1983 claims are subject
to Pennsylvania's two-year statute of limitations for
personal injury actions. 42 [*3] Pa. Cons. Stat. Ann. §

'5524; Bougher v. University of Pittsburgh, 882 F.2d 74,

78 (3d Cir. 1989); see Wilson v. Garcia, 471 U.S. 261,
266-67, 85 L. Ed. 2d 254, 105 S. Ct. 1938 (1985). The
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statute of limitations begins to run when the plaintiff
knows or should know of the injury which is the basis of
the § 1983 action. Genty v. Resolution Trust Corp., 937
F.2d 899, 919 (3d Cir. 1991).

In the instant case, plaintiff filed his action on March
6, 1995. Thus, according to defendants, any actions that
occurred prior to March 6, 1993 fall outside the
limitations period and should not be permitted as a basis
for the First and Second Causes of Action. This argument
misperceives the accrual time for the personal injury
statute of limitations. First, the accrual time for an action
is measured not by the date on which the case is filed, as
the defendants argue, but rather by the date on which the
plaintiff knew or should have known of the injury.

Next, Villela could not have known of the injury
prior to being demoted because the demotion itself was
the injury which is the basis of the § 1983 action. The
unsatisfactory Performance Reports were not identifiable
as retaliatory acts until the alleged retaliation--demotion--
actually [*4] occurred. The statute of limitations began
to run on September 9, 1994, the date on which demotion
became effective. '

Villela has therefore filed this action well within the
applicable limitations period and has permissibly alleged
events leading up to the injury.

C. Due Process Claim

Plaintiffs Second Cause of Action alleges a
violation of his due process rights under the Fourteenth
Amendment to the United States Constitution.
Specifically, he claims both a liberty and property
interest in his job, a right to a pre-demotion hearing, the
expectation to remain in his job because he is a career
public servant, and that his reputation was harmed.

1. Property Interest

Property interests, of course, are not
created by the Constitution. Rather they
are created and their dimensions are
defined by existing rules or
understandings that stem from an
independent source such as state law --
rules or understandings that secure certain
benefits and that support claims of
entitlement to those benefits.

Board of Regents v. Roth, 408 U.S. 564, 577, 33 L. Ed.
2d 548, 92 S. Ct 2701 (1972). The Civil Service
Regulations for the City of Philadelphia and the
Philadelphia Home Rule Charter [*5] provide the basis
for the asserted property right here. The regulations state
that "any dismissal or demotion after the completion of
the required probationary period of service, or
suspension of any employee in the Civil Service shall be
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for just cause only." Civil Service Regulations § 17.01.

To have a property interest in a benefit
that is protected by procedural due
process, "a person clearly must have more
than an abstract need or desire for it. He
must have more than a unilateral
expectation of it. He must, instead, have a
legitimate claim of entitlement to it."

Robb v. City of Philadelphia, 733 F.2d 286, 292 (3d Cir.
1984) (quoting Board of Regents v. Roth, 408 U.S. 564,
577, 33 L. Ed 2d 548 92 S. Ct 2701 (1972)). In
Pennsylvania, a civil servant has a limited right to
continued employment--entitlement to continued
employment in a given class. Id. at 292-93. Loss of
salary or civil service demotion may constitute
deprivation of a property interest. See id. at 295 ("We
have determined that for due process considerations
Robb has not been deprived of any property interest
because. he has not suffered a salary loss or civil service
demotion.").

In the instant case, plaintiff [*6] has adequately
alleged a violation of a protected property interest. Citing
the Philadelphia Civil regulations, which provide the
basis for the property interest, plaintiff has at least stated
a cause of action.

2. Liberty Interest

To succeed on a claim for denial of liberty, a
plaintiff must establish two things: first, that there is a
liberty interest; and second, that defamatory statements
have been published. Bishop v. Wood, 426 U.S. 341, 48
L. Ed 2d 684, 96 S. Ct. 2074 (1976); Board of Regents v.
Roth, 408 U.S. 564, 33 L. Ed. 2d 548, 92 §. Ct. 2701
(1972); Cooley v. Pennsylvania House Fin. Agency, 830
F.2d 469 (3d Cir. 1987); Hadi v. City of Philadelphia,
1994 U.S. Dist. LEXIS 14403, 1994 WL 551577 (E.D. Pa.
Oct. 5, 1994).

An_ employment action implicates a
fourteenth amendment liberty interest
only if it (1) is based on a "charge against
[the individual] that might seriously
damage his standing and associations in
the community . . . , for example, that he
had been guilty of dishonesty or
immorality" or (2) "imposes on him a
stigma of other disability that forecloses
his freedom to take advantage of other
employment opportunities. Roth, 408 U.S.
at 573 . . . . Stigma to reputation alone,
absent some accompanying deprivation of
present [*7] or future employment, is not
a liberty interest protected by the
fourteenth amendment,
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Robb, 733 F.2d at 294.

To succeed on a claim based on a liberty interest in
reputation, a plaintiff "must produce evidence that the
reason for his termination was made public." Copeland v.
Philadelphia Police Dept., 840 F.2d 1139, 1148 (3d Cir.
1988), cert. denied, 490 U.S. 1004, 104 L. Ed 2d 153,
109 8. Ct 1636 (1989). A communication not made
public cannot properly form the basis for a claim that a
petitionet's good name was impaired. Bishop, 426 U.S.
at 348. 1t is only once the plaintiff has established a
liberty interest and produced evidence that defamatory
statements were made public that he is entitled to a
hearing. See Freeman v. McKellar, 795 F. Supp. 733,
738 (ED. Pa 1992). "A discharged employee must
allege that he timely requested a hearing to clear his
name and that the request was denied." Id at 739.
Finally, "there must be some factual dispute between an
employer and a discharged employee which has some
significant bearing on the employee's reputation.” Codd
v. Velger, 429 U.S. 624, 627, 51 L. Ed. 2d 92, 97 S. Ct.
882 (1977).

Here, Villela has not alleged that defamatory
statements were made public, nor has [*8] he established
that he had a liberty interest at all. He has not alleged that
defendants accused him of dishonesty or immorality or
that their action imposed a stigma that foreclosed his
freedom to take advantage of other employment
opportunities. In addition, Villela fails to allege that he
has been denied the opportunity to clear his name.
Indeed, he does not even allege that he requested such an
opportunity.

Accordingly, Villela fails to state a claim for
deprivation of liberty interest under the Fourteenth
Amendment.

3. Procedural Due Process

Villela's claim that there should have been a hearing
prior to his demotion is apparently patterned on “pre-
termination hearings," to which public employees who
cannot be dismissed except for just cause are entitled.
Edmundson v. Borough of Kennett Square, 4 F.3d 186
(3d Cir. 1993); Gniotek v. City of Philadelphia, 808 F.2d
241 (3d Cir. 1986), cert. denied, 481 U.S. 1050, 95 L. Ed.
2d 839, 107 S. Ct. 2183 (1987). Nothing in the United
States Constitution, the Philadelphia Home Rule Charter
or case law in this circuit guarantees a "pre-demotion
hearing" to a civil servant. The defendants provided
Villela with all the process due him under the Home Rule
[*9] Charter and the Constitution: he was notified of the
intent to demote him; the reasons for the demotion were
specific and enabled Villela to respond to them with
particularity; and Villela was given the opportunity to
respond to the notification.

As for post-demotion due process, Villela has
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- available and is pursuing appeals to the Philadelphia

Civil Service Commission. A plaintiff must exhaust state
or regulatory remedies before a Fourteenth Amendment
due process claim is ripe. Williamson County Planning
Commission v. Hamilton Bank, 473 U.S. 172, 197-200,
87 L. Ed. 2d 126, 105 S. Ct. 3108 (1985). Villela does
not allege that he was denied the opportunity to appeal
the demotion through the established Civil Service
Commission appeals process. Thus, he fails to state a
claim for violation of procedural due process.

D. Whistleblower Act

The Pennsylvania Whistleblower Act, 43 P.S. §
1421 et seq., prohibits an employer from retaliating
against an employee for reporting wrongdoing or waste.
Anyone who alleges a violation of this act must file the
civil action within 180 days of the occurrence of the
alleged violation. 43 P.S. § 1424(a).

Plaintiff filed this action within 180 days of the
effective [*10] date of his demotion. As with the two-
year statute of limitations discussed above, the events
leading up to this alleged injury are not precluded by this
180-day limit.

In addition, plaintiff is not precluded from bringing
this Whistleblower action even though he has not yet
exhausted his regulatory remedies. While no court has

ruled specifically on the issue of whether the § 1983

exhaustion requirement preempts the Whistleblower
limitation period, Title VII cases are instructive. In
Plemmons v. Pennsylvania Mfgrs. Ass'n Ins. Co., 1991
US. Dist. LEXIS 5176, 1991 WL 61128 (E.D. Pa. Apr.
13, 1991), for example, the court held that a plaintiff
could simultaneously pursue a Whistleblower and a Title
VII action:

The statute of limitations for
whistleblower claims dictates that a
plaintiff who has both a whistleblower
and a Title VII claim arising from the
same facts, must simultaneously pursue
the state claim in state court, and the Title
VII claim before the EEOC, in order to
preserve the state cause of action. The
interests of judicial economy would
perhaps be better served, if a plaintiff is
allowed to wait on the state claim and
consolidate it with his Title VII claim in
federal court, if the EEOC [*11] action
fails. Nevertheless, a single equitable
concern cannot override the clear
provisions of a statute.

Id. at * 2.

The same holds true here. To comply with the
statute, Villela had to file his Whistleblower claim within
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the 180-day limitation period, regardless of the pendency
of his regulatory appeal. Accordingly, the Third Cause of
Action will not be dismissed.

E. Intentional Infliction of Emotional Distress

Defendant argues, and Villela agrees, that there is no
cause of action for intentional infliction of emotional
distress against the City of Philadelphia. The .Fourth
Cause of Action, therefore, is dismissed as to defendant
City of Philadelphia.

Villela also asserts a claim for intentional infliction
of emotional distress against defendant Commissioner
Perez in his individual capacity.

In Pennsylvania,

to prevail on a claim of intentional
infliction of emotional distress, the
plaintiff must prove that defendant, by
extreme and outrageous conduct,
intentionally or recklessly caused the
plaintiff severe emotional distress. . . .
Liability will be found only where the
conduct has been so outrageous in
character, and so extreme in degree,
[*12] as to go beyond all possible bounds
of decency, and to be regarded as
atrocious, and utterly intolerable in a
civilized community. . . . Generally, the

case is one in which the recitation of the -

facts to an average member of the
community would arouse his resentment
against the actor, and lead him to exclaim,
"Outrageous!" . . . . The extreme and
outrageous character of conduct may arise
from an abuse by a person in a position of
actual or apparent authority over another,
or by one with the power to affect the
other's interests.

Hackney v. Woodring, 424 Pa. Super. 96, 622 A.2d 286,
288 (Pa. Super. Ct. 1993), rev'd on other grounds, 652
A.2d 291 (Pa. 1994). The court must determine "whether
the actor's conduct can reasonably be regarded as so
extreme and outrageous as to permit recovery," Clay v.
Advanced Computer Applications, 370 Pa. Super. 497,
536 A.2d 1375, 1385 (Pa. Super. Ct. 1988), rev'd in part,
522 Pa. 86, 559 A.2d 917 (Pa. 1989), and can do so on a
motion to dismiss. Aiken v. Bucks Ass'n for Retarded
Citizens, Inc., 1991 U.S. Dist. LEXIS 16670, 1991 WL
243537 (E.D. Pa. Nov. 15, 1991). Pennsylvania courts
have applied the law "cautiously." Andrews v. City of
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Philadelphia, 895 F.2d 1469, 1486 (3d Cir. 1990). The
Third Circuit [*13] has noted that “it is extremely rare to
find conduct in the employment context that will rise to
the level of outrageousness necessary to provide a basis
for recovery for the tort of intentional infliction of
emotional distress." Id. at 1487. "The act of terminating
an employee does not provide a basis for maintaining an
intentional infliction of emotional distress claim." Walker
v. Rohm & Haas Delaware Valley, Inc., 1994 U.S. Dist.
LEXIS 6492, 1994 WL 197162, * 5 (E.D. Pa. May 18,
1994).

Even taking everything pled as true, as this Court
must on a motion to dismiss, plaintiff here fails to state a
claim upon which relief can be granted. If termination of
an employee does not support a claim for intentional
infliction of emotional distress, it follows a fortiori that
demotion, a less severe action than termination, cannot
support such a claim. Demotion of an employee in
accordance with the policies and procedures established
by the City of Philadelphia cannot be said to constitute
"outrageous" behavior. Thus, the Fourth Cause of Action
is dismissed for failure to state a claim.

F. Punitive Damages

Plaintiff, if successful in this action, is entitled to
punitive damages under both [*14] § 1983 and the
Pennsylvania Whistieblower Act. Thus, although it is not
necessary to seek punitive damages as a separate cause
of action, this Court will treat the Fifth Cause of Action
as merely the request for punitive damages available
under the prior counts.

An appropriate Order follows.
ORDER

AND NOW, this 9th day of May, 1995, upon
consideration of Defendants' Motion to Dismiss Portions
of the Complaint and Plaintiff's opposition thereto, IT IS
HEREBY ORDERED that Defendantss Motion is
GRANTED in part and DENIED in part.

IT IS FURTHER ORDERED that:

(1) the Second Cause of Action is DISMISSED only
insofar as it purports to state a claim for violation of

liberty interest and violation of procedural due process;
and

(2) the Fourth Cause of Action is DISMISSED.
BY THE COURT:
HERBERT J. HUTTON, J.
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA

CIVIL DIVISION
FRANCES L. SELVAGE and

DAWN L. RETORICK
Plaintiffs,

Vs. : No. 03-393-CD ﬂ Lr EEN
: %m STt é ‘ E
CLEARFIELD HOSPITAL, LOIS : _ i 222 _J ,
EISENMAN, DIRECTOR OF NURSING,

JACKIE STONE, VICE PRESIDENT OF MAR 18 2004
NURSING, THELMA STRATTON, ICU
UNIT MANAGER, :
Defendants. : William A. Shaw
Prothonotary
ORDER

AND NOW this /7 day of March, 2004 following oral argument, it is the ORDER of
this Court-as folloWs:

1. In regard to Defendants’ Preliminary Objections to Plaintiffs’ claim under
Pennsylvania’s Whistleblower Léw, 43 P.S. § 1422 et.seq., contained in paragraphs 20-23 and 28
of the Amended Complaint, it is the ORDER of this Court that Defendants’ Preliminary
Objections are hereby DENIED.

2. Defendants’ Preliminary Objections tob Plaintiffs’ claim for punitive damages
under the provisions of Pennsylvania’s Whistleblower Law and the Medical Care Availability
and Reduction of Error Act (MCARE) is GRANTED. In making its decision, the Court notes
that at oral argument counsel for Plaintiffs acknowledged that punitive damages were not
recoverable under either the Whistleblower Law or MCARE.

3. Defendants’ Preliminary Objections to Plaintiffs’ claim for punitive damages as

set out in Count VII of the Amended Complaint is DENIED in regard to Plaintiffs’ claim for
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