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BURTON NEIL & ASSOCIATES, P.C.
By: Burton Neil, Esquire

Identification No. 11348

26 South Church Street

West Chester, PA 19380

(610) 696-2120

Attorney for Plaintiff

DIRECT MERCHANTS CREDIT CARD BANK : IN THE COURT OF COMMON PLEAS
17600 North Perimeter Drive, Scottsdale, AZ

Plaintiff : CLEARFIELD COUNTY, PENNSYLVANIA
V.
: NO. p5-/395-

DUANE SMEAL X D
87 Haupt Street, Irvona PA 16656

Defendant : CIVIL ACTION - LAW

COMPLAINT
NOTICE

You have been sued in court. If you wish to defend against the claims set forth in the following pages,
you must take action within (20) days after this complaint and notice are served, by entering a written
appearance personally or by attorney and filing in writing with the court your defenses or objections
to the claim set forth against you. You are warned that if you fail to do so, the case may proceed
without you and a judgment may be entered against you by the court without further notice for any
money claimed in the complaint or for any other claim or relief requested by the plaintiff. You may
lose money or property or other rights important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO NOT
HAVE A LAWYER OR CANNOT AFFORD ONE, GO TO OR TELEPHONE THE OFFICE
SET FORTH BELOW TO FIND OUT WHERE YOU CAN GET LEGAL HELP.

LAWYER REFERENCE AND
INFORMATION SERVICE
David S. Meholick
Court Administrator
Clearfield County Courthouse
Clearfield, PA 16830
Telephone No. 814-765-2641 Ext. 5982

01-2478

FILED

SEP 0 8 2003

William A Sha
aw
Prothonotary/CJerk of Courts



BURTON NEIL & ASSOCIATES, P.C.

By: Burton Neil, Esquire

Identification No. 11348 .
26 South Church Street '
West Chester, PA 19382

610-696-2120

Attorney for Plaintiff

DIRECT MERCHANTS CREDIT CARD BANK : IN THE COURT OF COMMON PLEAS
17600 North Perimeter Drive
Scottsdale, Arizona

Plaintiff : CLEARFIELD COUNTY, PENNSYLVANIA
V.
: NO.
DUANE SMEAL
87 Haupt Street, Irvona PA 16656
Defendant : CIVIL ACTION - LAW
Complaint

1. The plaintiff is Direct Merchants Credit Card Bank, a business corporation, with place of
business located at 17600 North Perimeter Drive, Scottsdale, Arizona.

2. The defendant is Dwane Smeal, who resides at 87 Haupt Street, Irvona, Clearfield County,
Pennsylvania.

3. At the defendant’s request, plaintiff issued the defendant a credit card for the defendant’s
use in making credit purchases and securing cash advances subject to the terms and conditions
governing the use of the credit card. Attached hereto, made a part hereof and marked Exhibit A is a
true and correct copy of the terms and conditions.

4. The defendant accepted the credit card and the terms and conditions governing its use for
the purchase of goods, merchandise and services and/or for cash advances from vendors who accepted
plaintiff’s credit card. In using the credit card, the defendant agreed to comply with the terms and
conditions governing its use which included the obligation to pay plaintiff for all charges made in full
upon receipt of the statement or in installments subject to monthly finance charges.

5. The defendant utilized the credit card by making/obtaining purchases of goods,
merchandise and services and/or cash advances from vendors who accepted the credit card. Monthly
statements were sent to the defendant which detailed the charges made to the account including
finance charges, late and/or, over limit charges. The balance due for the charges made by the

defendant including any finance charges, late or over limit charges is $4,117.26.



6. Defendant did not pay the balance due in full upon receipt of the billing statements and
failed to make the required minimum monthly payment set forth in the billing statement. As such,
defendant is in default of the terms and conditions governing the use of the credit card.

7. Although demand has been made by plaintiff upon defendant to pay the sum of $4,117.26,
the defendant failed and refused to pay all or any part thereof.

8. Plaintiff alleges it is entitled to recovery of its attorneys fees from defendant pursuant to the
terms and conditions governing the account. Plaintiff seeks recovery of attorneys fees in the sum of
$980.00.

Wherefore, plaintiff demands judgment against the defendant in the sum of $4,117.26,

attorneys fees in the sum of $980.00 and the costs of this action.

BURTON NEIL; & ASSOCIATES, P.C.

A \
By: S !
Burton Neil, Esquire
Attorney for Plaintiff

The law firm of Burton Neil & Associates, P.C. is a debt collector.
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for alt use by sech 2 user. To tenminate this avthority, you musi retrieve fhe-credit card from
e previously athonzed ser and rehim it 1o us at the alorementioned address along with
aletiee cxpluning why you are doing so, )

LOST OR STOLEN CREDIT CARIXS) AND/IOR CHECKS

You agree 1o nafily ug Innediately if your card(s) of aty \ransfer or convenlence checks ure
Iost or stolen. Yod may moxily os by calling | 800 204.9988,

CHANGE OF NAME, ADDRESS, TELEP/IONE NUMBER OR EMPLOYMENT

You zprec o give us prompt nolice of any change in your same, mailing address, telephone
numlxy of place of employment, Send changes 1o Cardholder Services, RO, Dox 21422,
Tulsa, Oklthomia 7412)-1722,

FOREIGN TRANSACTIONS  *

I you effect 2 transaction at s merchant that seqles in w currency other than U.S. daltars,
MinerCard* fteational Incorporated will convert the charge into 1 1.5, dollar amount,
MasterCard International will use ity currency conversion procedure, whicl is disclosed 10
instiuiigns it fssiie MasterCard cards, Cunreamly, the currency conversion rale used fo
wieemine the transaciion amount a U.S, doMlars is generally either 2 government-mandaled
rite 0 the whalesale rate in effect the day before the transaciion processing dale, fncreased
by pios percent, Phc &umency conversian rate useil on the processing date may differ from
the rate that would have been nsed oa the purchase date ar cardholder slatement posting date.
APPLICABLE LAW

This Agreement and your Accoun( will be governcd by federal law and the Jaws of Utah,
whether oc nt you live in Usah and whetber of e your Aceount is used outside of Utah. Tls
Agrecmeat is entered Inio In Utih and 1l eredii uder the Agreenent witl be exiended from
Utali, Albtenis and conditions of this Agreement (including the change of terms provision,
the applicable law provision, ad the finsixe charge, late charye, relumed check charge, over
linuit charge, and research charge provisions) are deemed 1o be 1a tal 1o the delerminalion
af the finance charge,
ASSIGNMENT OF ACCOUNT

“We may sall, asslgn of wransler your Account of any poriion thereof witho
You may not sell, assign o transfer your Accounl,

PRIVACY PRACTICES

You ngree that from (e 1 e we ay recefve e
such s stoces, other fenders, and credi reparting agencies, and Ihal we may use this information
10 cancel of suspend your eredit pevileges wnder this Agreement even I you are not Tn default
with us, You also agree that we may, og 2 regulr basis, furnish purchase, trnsaction. credit
and experience informalon reparding your Accotsni 10 others secking such information,
sneluding our affiliales and other ird partics, You uthorize s 1o share such information

nolice lo you,

formation concerning you from others,

contasned on your application with car affilistes and other third partfes. 11 you fait 1o ful

¢

the terins of your credit ob gation, 2 negatle repodt reflecting on your eredit record may be
submnted o 4 credil repor ng agencyfles). You agrce that any govemmeny 3BE0Cy Inay release
your fesidence akress. 1o us, should it hocorme necessary {u locale you, You agree thal our
Supervisory persinnel maylision 10 telephone eatls between you and tur representatives
s W ¢vauate Ue quallty of our servlee to you und Io ofher Curdholders.
UPDATED FINANCIAL AND OTHER INP ORMATION

Upon request, you agree 1o promptly give us acewrate financial and other information
ahout yourself,

SEVERABILITY
Iy pravision of this Agreenent s finally determined 1o be v
b, e, o egulation, al ther peovisions of this A preeiment w

Your credi eard is dssued under this Agreeaen| by Di
Marwnal Association, Sai Lake City, Usah,

]

of unenfurceahle under any
remain valid und enforceable,
s Credit Card Bank™,

A-2322 (3/96)

" was correel,

First Data Resources provides procesting services fur Direct Merchants Credil Card Bank,
Naliona! Asseclation. You may wiite 1o ws2; PO, Box 2222, Tulsy, Oklshoma 741211222,

"YOUR BILLING RIGHTS — KEEP THIS NOTICE FOR: FUTURE USE

"This notiee contains important information abouy your rights and aur responsibilitles undler
‘the Fair Credil Billing Act.

NOTIFY US IN CASE OF ERRORS-OR QUESTIONS ABOUT YOUR BILL
11 you think your bill is wrong, or if you need more information shout 3 transaction on your
bill, write us on dseparale sheel al Cardholder Servives, PO, Box 1222, Tulsa, Oklzhoma

M121-1222 15 s00n a5 possible. We must hear from you no lafer Ihan 60 days after we sen

you the firsi bill on which the ermor or problem pearedd. You car felephone us, but doing
50 will not preserve your rights,

In your lelter, give us the followlng Information:
* Your name and account number,
" The dollar amoun) of the suspected error,

* Descrit: the ercor and explaln, if you ean, w ¥ you believe there Js un esroc. 1F you
need inore information, describe the ilem you are unsure of, !
YOUR RIGHTS AND OUR RESPONSIMLITIFS ASTER WE RECEIVE
YOUR WRITTEN NOTICE
We must ucknowledge your letter wiihfn 30 days, unless we have eorrecied the error
by then. Within 90 days, we'must cither enrrect the error or explain why we believe the bl

After we recelve your leer, we vannf Iry (0 calfect 1 Haunt you guestion, or report you
a5 delinguent. We can continuerlo bi you for the amount you question, inclu g Nndnce
charges, and we can apply 2ny unpaid amount zpainst your credi Jine, You-do nof have n
pay any questioned anxount while we are inves iguting. bt you-ure still obligalcd 1o pay the
parts.of your bill-that are not in question. .

v
I we Tind thal we made a mistake on your-bill, you will not haye 1o pay:any finance charges_
refated o any queslioned amount, If we didn'( mike 3 o istake, you may have o pay
finance charges, and you will have lo make up any missed payinedts onthe questioned

Amaunt. In either case, we will send you o statemens of the umousl you owe and the dare
thial it ds due,

11 you fail 10 pay the smount that iwe think Yol e, we.nay repott you as délinguent,-
However, If our explanation does not salisly you oad you write tows wilhin ten days telling
us 1hat you still refuse lo pay, we musl tell anyone to whom we furnished credit inforniation
aboul you thal you have 2 question about your hil. And we st el you the anme of
anyone (0 whom We gave-this informarion, We musf (e Anyone we report 1o that the maper
has been settled betwaen us when it finally is, -
If we don't follow thege rules, we ean't enfle
If your bllf was comess,
SPECIAL RULE FOR CREDIT CARD PURCHASES )
I you have o problem with the quality v property or services Jyou purchased with u
eredit card, and you have trled inzgood faflh 10 correct e problen with the mercham, y
may heve the right not (o pay the re
are 1wo limifations on this right; . .
{a) You must have made the purchase ia your home state or, if ot within your home
State, within 100 miles of your current mailing addre L ond
{b) The purchase.price must have been-more than §350, S

These fimtallonsido ot apply if we awn or aperale the merchant,ior If we mailed you the

therfirst $30 of theguestioned umount, even

Mt
miafning sinount due on the peeperty or services, There

-advenisement for the property or services,

Prnisd on
(61 recysiod paper

AGREEMENT TO TERMS - USE OF YOUR ACCOUNT —
DEFINITION OF PARTIRS

This Is the Agreement which covers your credit card aceoun!
us. You and Direct Merehims Credit Curg Bank™, Nuiio
from the find ibme you use the Account 1f your Account is 4 joim Ao il you and your
Jount Avcount holder each promise 1o by and are joinily and indivig

amounts dug under Ihis Agreemen,

In this Agreemeat. and i yourmonhly viniement
persins numed on e eredi card wpphe
"W s, and “pur® refer o Direet Merch

PROMISETO pAY

Yt promise  pay Tor: fa) eralit extende hy Daect Merchunts Cedit Card B nk, Natiogaf
ASSOCALION. {ur i o 10 an e o YOu permi e this Accou e charges,

toe churg s, wid-other administrative o s f.g, returned check charges, resenreh chacges)
<) eolleetlon e altorneys’ fees as pervtted by
applicable w1 your Account shor Iif o Indo defail,

{ealled Your "Account™) with
Assochation. will be bound by

iy und includes the followlng transneyi
1s: by rinsler and convenience cheek transactlons: and
{chin-bank transuctlons., Convenience eliecks are use Hic same 15 persona) cheeks, Botl

sfer ind convenience ehechs-are driwn o your Accouat and billed on your siatemen
There 15 o cash wdvinee iransucton fee pplied 1o every cash advance transaciln, The
020 f the cash advance, with & minimon fee of §

et

per

Appraved by os unt! the lotal unpaid |
Your cush advance cred)

You up
s, o eveewd

WK requised
wmster or ennvenience eheeks or ATM ¢ i)
et AF you huve excecded your eredit fine, but i we
L. plus npglicuble fnence chanes add un ayer By
s defined on the enclosed Card Camer dire
.

W will send you o istensent eoverin

v each biling eyele in which you fiave a halance |
teess of S1 The

rehect: () payments. redits, porchases, eash odvanees,
ta yaur Aceount duing the billing cyele: (b) the
inimuns payment”) aid the date by which the

MU PAYIEnt Yo must ke tealled the

(1)

s




minnum paymient st be pard in order (o avnid

PAYMENT

Payment 15 duc b you recetve your statemen; ¢sch moath. We will not impose any late
iarges if you pay ar least the mialmom payment reflecied bn your statement by e dale

speeified, which will always be 25 days from the staement date, I you wish, you may pay

marc than the minimum pagment and at any e You may pay the eatire amount due for

the cument billing cycle (called “new balance"). Send paymeats 1o Cardholder Services,

PO, Box 2168, Omaha, Nebraska 68103-2168.

The minimum payment each month will be equal 10 2% of the new balance or $10,

whichever 1s greater, of theamount of the new hatanee If Jess thun $H0, p

13} 1ny past due amounts appearing on your stalement; and
(b} the amound by which the new balance exceeds your credit line.

All payments by mall must be nwde-by eheck or money order, Payiments inay not be made
using a transler of convenfence check, You spree thal kny payinenl you make nay be
etumed \a your without applying it 1o your Account aad withoul presentnient of protes, lor
reasons fncluding, bt nox fimited 1o, that the check or money ordes: (L)l nol drawn on tlse
U.S. Post Ofice or 2 financial instiution Jocated in the United States: (2) is missing a
signaire; (3} s drawn with dilferent mumeric and writien amounls; (4) conlains  reslrciivs
endorsernent; (5) is posl dated: (6) is aol paysble to Direel Merchanis Bank, or Direel
Merchams Credit Card Dank, N.A.: (1) is not payable in U.S. dollars: (8) s not paid upor
presentment; or (9) is drawn on a transfec or convenience eheek, You ABTEe 10 puy wny bank
collection fees we incur for any che yoeals made In U.S, dollars drewn on » financia)
stiition nof located in the Unifed Statcs, All payments under his A greamenl musi be
reaeived at he adkiress spacified on your g statement,
ANNUAL FER

Mhiere i 4n annual fee of $30 for the Account, The first ansval fee will be billed spproximalely
90 days afier your Account 15 opened und ten once per year during the month in which
your Aceount was oiginally opened, .

HOW WE FIGURE FINANCE CHARGES

The perdodic finance charge is calontated sepacately for purchases and cash advinces, To
caleufale the finance charge (o purchases, we i Iply the average daily balunce for [hirchasss

mes Ihe monthly periodic i for purchases, There s no-finance charge for purchiases when
a grace period applics, To caleulate the finance charge for cash wdvances, we multiply
average duily balance for cash advances links ihe mor hly periodic rte for cash advances,
then add applicable cash advance ransaction fees. The Account is subject to & minimum
finance eharge of § .50,

AYERAGE DAILY PALANCES

We caleulaic.aversge daily ba
¢ase, we slan by caleulating a

e charges; and (c) your"svailable credit,

nees Separalely for puichases and for cash idvances. In each

“Gally balance for each day in the by ing cycle.

* The daily balanee of purchases for any day is equal to the prevlpus day’s daily batance
for purchases.phus any new purchases and any olher charges thal we add thay day apd
niins any payments and credits we apply to purchases that day,

* Weadd ey purthases W the daity bulance on ihe purchase dute,

1 other £harggs (like annual lees, Jate eharges, over Wmil charges and finance charges)
on 2 moaihly periedic stalemenl, we udd them to your daily balance on the day
Tollawing the closing dute-of dhe statement,
We apply payments and Sreditg on the day they arerreceived,
 The dalty babence of eash advances on any iy is cqual 1o he previous day's daily
balance for cash advances, plus any new cash advances made hat day and minos any
payments and eredits applied 10 cash advances that day, 1 you incur cash sdyapce
wangaclion fees during the period covered by 2 monthly periodie stalement, we add them
H

A Pa92

- PERCENTAGE RATE of 22.45%. T

Inereases or.deeroases. The monthly pedliy

Jyou recelve your sialement. We muy i

{6 your daily balance g the day Tollowing the closing date of the statenient, We frew
any cush sdvances obtuined by trunsferar eonvenience chevks
the transaction date shown on yuur periullic slatement,

s huying been

After we have ealculated all the dnily batancss for o mont y bllling cyele, we odd the duily
balances for purchases and the daily balances for eash advances. and then divide ¢ ch sum
by the number of days in the b ng eycle. The resulting smownts are ie-wverage daily
balances for purchases and cash advances,

MONTHLY PERIODIC RATE

The monthy periodic rate (as of Feliri

ry. 199%6) is 1.87%, which comespands 1o iy ANNUAL
onthly periodic rae is i varuble rute 1t may inerease
ar decrease I the highes! prinie rute pablished in The Wall Street Jonral {Ihe “prme rate”)
for ang nwaailly bitling eyele will be one
twelfih of the sum of 14,20% plus the pritne rate published an the third Tuesday of the month
preceding the month in which that b ng cyde ends, However, the monthly periodie rate may
never (ult below 1.54% regardess of the level of the peime rule, AR incrense in the monthly
periodic rale may increase the minimua payment duc o your Accoun

ADJUSTING FOR GRACE PERIODS )

"Grace perfods™ are periods during whiel we impose-no finance charges on urchases, We
impose 1o finance charge on 2 purchase wdded to yourdafty bakince during the bilking cycle
coyered by 1 periodic stalement if that statement shows no previous halance or shows that
the previous balance was paid in full within2s days. Also, we impose no additional finance
charge on any purchases included in the newlbalance nf a mo iy periedlic
pay the new balsnee in full-on or-before theidure specified In your stalement,
LATE CIIARGE

Al leust the minimum payment smount shown on your sistement is due ench

nih when
post & §15 late charge if you do not pay al leas| the
minfimum payment by the-date specified in four statement, which will always be 25 days
{rom the statement dale. ..

OYER LIMIT FEE

17 you o over your credit fine, you will be billed an over it fee of $15."This fae will be
impased only once per billing eycle, bul wilfbe impased in each billing cyele that you remain
over your eredit Yine,

RETURNED CHECK CHARGE

You agree 1o pay $15 esch time- you make 7 payment on your Account with a check tha
relumed unsslsfied by your bank o iher financial |ns ftutlon,

RESEARCH-CHARGES

You agree to pay §5 for each sales §
request if more than one copy is requested-per year,
APPLICATION OF PAYMENTS

We apply your payments in the-fol owing orders 10 any wnpald finance charges. administrative
charges, promotional batances, cash atvanaes, und punchuses.

CHANGE OF TERMS (Including finance chargés)

SUBJECT TO APPLICABLE'LAW, WE MAY CHANGE OR TERMINATE ANY TERM
OFTHIS AGREEMENT OR ADD NEW TERMS ATANY.TIME, WITHOUT
LIMITATION, INCLUDING ADDING OR INCREASING FEES, INCREASING YOUR
MONTHLY MINIMUM PAYMENT AND INCREASING THE RATE OR AMOUNT OF
FINANCE CHARGES, OR CHANGING THE METHOD OF COMPUTING TIHE
RALANCE UPON WHICH FINANCE.CHARGES ARE ASSESSED. ‘PRIOR WRITTEN
NOTICE WILL, BE PROVIDED 10 YOUIWHEN REQUIRED BY APPLICANLE LAY,
CHANGIES MAY APPLY TO ROTL NEW AND OUTSTANDING BALANCES,

ransfer or convenfence n_s% copy you

undey ths Ageeenient wpon: (1) your flure 10 make al least the
N payinent by the diite specified i your statemen; {b) your viofadon o1 any other
nrossion of this Agreement; (¢ your deat (d) your becoming the subjeot of baukrupiey pr
Absubseney procee ¢] your hecoming he sublees of attachiment foreclosure, repossession,
fien, judgement or anushinent pruceed ngs: (1) your (aflure 1o supply s witl 1y Inforadion
we redsanahly deem necessary: (3) your su pplying ws wh misleading, false neoniplete or
incarreet information: (1) v seceipt of information 1hat you are unwiling or wable 1o peclorny
s o this Agrecment: () o receipt of fnformvation from panes,
diexles 4 seaous deling eney oF chitrge off wiil
ouaf the. US, Afer your de L your Aceount bdance
fus il the eontract rate. Bulane
e 15 reduiced o tenninated will continne (o scerye ixe
charges unit pald In Tull and are sitbject 4o all the terms and conditinns of thig Agreenwent,
Upan defaull, we have the right {0 lerminale o suspend your credit prlvileges under thls
Agreement, 1n ehunge 1he fermy [ your Accoun! and 4 Ageeament, {o require you 1o pay
your entire: Account balunee Inchuding alf accrued ba unpaid clarges mmediately, aod to sue
you for whin you owe, You w pay Qur courl costs, rensonable allorneys' fees and oher

collection eosl ¢ 110 the extent pemmlited by Appllcable baw, Upon defan);,
we will apply your paymenls fies 1o mtomeys" fees and then in the neder sel fonfy under
-Applicadon af Payments.

CREDIT AUTHORIZATIONS

ir¢ ahr prior autharization and you may be asked (0 provide

we maynol be 1ble W alithorixe 3
it We wll rior be llable to you if any

ok responsible for aay refusal 1 REept e honor your ey,

I\

Agreement when yone ore

0 U eveniy figp
" CARD RENIWAY,

Curds wre saued w
Y réason,

an expiration dnie. We have the ripht nol yo,sency your tard for

CARD CANCELLATION
The curdl

il camveniinee checks fssved o you rana
O YOU ggree [0 relurn your eard(s) and any unused ir
cherks torus,

CLOSING YOUR ACCOUNT

You can vance) or clie your Account by writing 1o s at Cardhiolder Se ces, 1O, Box
220, Tulsi, Oklahy 1212, Your nolee becomes effeelive withn five days wfic
we recewve i1 11 you coneel the Account, you st immediately pay everything you owe ug,
! any amounls-dwed but na yel dilled 1o yoy, I you do niot pay us jmme ately,
utstinding s Will onfmue 10 beerve fimnce and other charges and be subject 19 he
enis and conditions of ihls Agreement, “You 2150 g1 10 tehw Your cards) ul a0y Unused
Arauslecundfor convenience cheeks 1o us, We will ot honor any transfer or coovenienas
check writien un yutr Aceount If we receive (e check alter your Account is cancelled,
LIABUITY.FOR UNAUTHORIZED USE
You should retain your copies o
time you shoubd verify
Iisble for the upa

' out property. Upon
sfer or sonvenlene

[all eharge stips ungll you fecelve. your statement, 1l whl
e charges are lrue and the amounls unaliered, You inay be
osiced use ol your credit eerd, Yo will not be llable for uaay hotized
1300 notify s pf the Joss, theft oc possible wanthoraed use, Not Cation
* I by grven hy yon e ely upon leurning of the Joss fror possible wnaothos|ped -
ot bycalilng ws | R0 2059988 or wriling us &t Cardholder
Oklshoma 11311233, o any ense, your HabiMliy for
o ever, unusthorized use doey g §

14}




VERIFICATION

Ruth A. Kenny is Agency Assistant for Direct Merchants Credit Card Bank the within Plaintiff in this
action, and that the statements of fact made in the foregoing Complaint are true and correct to the best
of the undersigned verifier’s knowledge and belief. The undersigned understands that the statements
made herein are subject to the penalties of 18 Pa. C.S. Section 4904, relating to unsworn

falsification to authorities.

Dater_ - b~ 03 y ﬂﬂ%
Ruth A. Kenny / 0

Dwane Smeal
5458000013344326



In The Court of Common Pleas of Clearfield County, Pennsylvania

DIRECT MERCHANTS CREDIT CARD BANK Sheriff Docket # 14550
Vs. 03-1325-CD
SMEAL, DUANE
COMPLAINT
SHERIFF RETURNS

NOW SEPTEMBER 10, 2003 AT 10:54 AM SERVED THE WITHIN COMPLAINT ON DUANE
SMEAL, DEFENDANT AT RESIDENCE, 87 HAUPT ST., IRVONA, CLEARFIELD COUNTY,
PENNSYLVANIA BY HANDING TO RUTH SMEAL, WIFE A TRUE AND ATTESTED COPY OF
THE ORIGINAL COMPLAINT AND MADE KNOWN TO HER THE CONTENTS THEREOF.
SERVED BY: DAVIS/MORGILLO

Return Costs

Cost Description
37.81 SHERIFF HAWKINS PAID BY: ATTY CK# 5776

10.00 SURCHARGE PAID BY: ATTY CK # 5777

Sworn to Before Me This So Answers,
A QEDay of %2003 s
h WILPUAJ:]A A.tSHAW Chester A. Hawkins
rothonotary .
My Commissien Expires Sheriff

1st Monday in Jan. 2006
Clearfield Co., Cleartield, PA

F'_"] .—'

SEP ‘259 20(%i %

William A S~aw
Prothonotary/Cierk ot Courts



BURTON NEIL & ASSOCIATES, P.C.
Burton Neil, Esquire

Identification No. 11348 F LE D

26 South Church Street
West Chester, PA 19382 NOy
610-696-2120 " 03 2003
Attorney for Plaintiff tiam g
y pfOthOnotary/Clerk O?‘MCIJOU s
DIRECT MERCHANTS CREDIT : IN THE COURT OF COMMON PLEAS
CARD BANK
Plaintiff : CLEARFIELD COUNTY, PENNSYLVANIA
V. : NO. 03-1325CD
DUANE SMEAL
Defendant : CIVIL ACTION - LAW
Answer to Preliminary Objections
1. Admitted.
2. Admitted.
3. Admitted.
4. Admitted.
5. Denied. Attached to the complaint was a copy of the terms and conditions, that is, the

credit card agreement.

6.

Admitted. It is admitted that copies of the monthly credit card statements were not

attached to the complaint as an exhibit. The defendant previously received the said statements.

To the extent he needs them again, they would be available to him through discovery.

7.

Denied as stated. The terms and conditions provide for the recovery of attorney’s fees.

It is admitted that the complaint did not state how the attorney’s fees were calculated.

8.

Denied. The allegation sets forth no facts for which a responsive pleading is required.

Rather, it is a conclusion of law. By way of further response, the details sought by the defendant



in his preliminary objections are available by way of discovery. Further, the defendant should
know whether he used the card, received statements and the extent to which payments were made
and whether he is in default or not.

Wherefore, plaintiff prays your Honorable Court will dismiss the preliminary objections.

BURTON NEIL & ASSOCIATES, P.C.

Byx- ~
Burton Neil, Esquire
Attorney for Plaintiff

In making this communication, we advise our firm is a debt collector.



BURTON NEIL & ASSOCIATES, P.C.
Burton Neil, Esquire

Identification No. 11348

26 South Church Street

West Chester, PA 19382

610-696-2120

Attorney for Plaintiff
DIRECT MERCHANTS CREDIT : IN THE COURT OF COMMON PLEAS
CARD BANK

Plaintiff : CLEARFIELD COUNTY, PENNSYLVANIA
\Z : NO. 03-1325CD
DUANE SMEAL

Defendant  : CIVIL ACTION - LAW

CERTIFICATE OF SERVICE

I, Burton Neil, Esquire do hereby certify that a I served a true and correct copy of the
within Answer to Preliminary Objections on defendant’s counsel, Joseph Colavecchi, Esquire, at
his/her address of record, to wit: PO Box 131, Clearfield, PA 16830, via first class mail, postage

prepaid on £ .

BURTON NEIL & ASSOCIATES, P.C.

-

By: _

Burton Neil, Esquire
Attorney for Plaintiff



BURTON NEIL & ASSOCIATES, P.C.
Burton Neil, Esquire, Id. no. 11348
26 S. Church Street, West Chester, PA 19382

/:TN .,
N I ™
610-692-2120

Attormey for Plaintiff

DIRECT MERCHANTS CREDIT CARD : IN THE COURT OF COMMON PLEAS

BANK
Plaintiff
: CLEARFIELD COUNTY, PENNSYLVANIA
V.
: NO. 03-1325 CD
DUANE SMEAL 7SN~
Defendant : CIVIL ACTION - LAW | 7
PRAECIPE FOR ARGUMENT d
TO THE PROTHONOTARY:

Per Local Rule 211, kindly list the above referenced matter on the argument list for determination
of the Preliminary Objection filed by the defendant and Plaintiff’s Answer thereto. This matter
does not require the taking of testimony. Defendant is represented by counsel and his address of
record is:

Joseph Colavecchi, Esquire
221 East Market Street
Clearfield, PA 16830

B ON NEIL & ASSOCIATES, P.C.

L

N ——BTrion Neil, Esquire

Attorneys for Plaintiff

The law firm of Burton Neil & Associates, P.C. is a debt collector.

FILED

-
> FEB 022004

A e
liam A. Shaw
Prothonotary/Clerk of Courts
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BURTON NEIL & ASSOCIATES, P.C.

By: Burton Neil, Esquire

Id. No. 11348

26 S. Church Street, West Chester, PA 19382
610-692-2120

Attorney for Plaintiff
DIRECT MERCHANTS CREDIT : IN THE COURT OF COMMON PILEAS
CARD BANK
Plaintiff

: CLEARFIELD COUNTY, PENNSYLVANIA
V.

: NO. 03-1325-CD
DUANE SMEAL '

Defendant : CIVIL ACTION - LAW

CERTIFICATE OF SERVICE

I; Burton Neil hereby certify that a true and correct copy of the Praecipe for Argument
was sent via First Class U.S. Mail postage pre—péid on January 27, 2004 to Counsel for the
Defendant, Joseph Colavecchi at his address of record, to wit: 221 East Market Street, Clearfield,
PA 16830.

BURTON NEIL & ASSOCIATES, P.C.

Burton Neil, Esquire
Attomeys for Plaintiff

In making this communication, we advise that our firm is a debt collector.



LAW OFFICES OF
COLAVECCHI
& COLAVECCHI

221 E. MARKET ST.

(ACROSS FROM
COURTHOUSE)

P.O. BOX 131
CLEARFIELD, PA

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DIRECT MERCHANTS CREDIT
CARD BANK,

Plaintiff
vs.

DUANE SMEAL,
Defendant

CIVIL DIVISION

No. 03 - 1325 - CD
DEFENDANT'S PRELIMINARY
OBJECTIONS TO PLAINTIFF'’S
COMPLAINT

Filed on Behalf of:

Defendant, DUANE SMEAL

Counsel of Record for This
Party:

JOSEPH COLAVECCHI, ESQUIRE
Pa. I.D. #06810

COLAVECCHI & COLAVECCHI
221 East Market Street
P.0. Box 131
Clearfield, PA 16830

814/765-1566

FILED

SEP 182003

VWH@nﬂA.Snaw
Prothonotary/Clerk of Courts




LAW OFFICES OF
COLAVECCHI
& COLAVECCHI

221 E. MARKET ST.
(ACROSS FROM
COURTHOUSE)

P. 0. BOX 131
CLEARFIELD, PA

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

DIRECT MERCHANTS CREDIT CARD :
BANK, : No. 03 - 1325 - CD
Plaintiff
Vs.

DUANE SMEAIL,
Defendant

DEFENDANT’S PRELIMINARY OBJECTIONS
TO PLAINTIFF’S COMPLAINT

Defendant, Duane Smeal, a/k/a Philip Duane Smeal, by his
attorney, Joseph Colavecchi, Esquire, files Preliminary Objections
to Plaintiff’s Complaint and respectfully avers as follows:

1. Plaintiff filed a Complaint in the Court of Common Pleas
of Clearfield County, Pennsylvania, on or about September 8, 2003,
alleging that Defendant was issued a credit card by Plaintiff.

2. Plaintiff alleged in their Complaint that Defendant is in
default of the terms of the agreement, having not made payment to
Plaintiff.

3. Plaintiff alleges that Defendant has incurred a debt in
the amount of $4,117.26, plus attorney fees in the sum of $980,
plus costs of this action, pursuant to an alleged agreement.

4. This action would appear to be an allegation of an alleged

breach of contract by Defendant.




LAW OFFICES OF
COLAVECCHI
& COLAVECCHI

221 E. MARKET ST.

(ACROSS FROM
COURTHOUSE)
P. 0. BOX 131
CLEARFIELD, PA

5. Plaintiff has failed to attached a copy of the alleged
written agreement between Plaintiff and Defendant pursuant to
Pennsylvania Rule of Civil Procedure 1019 (h).

6. Plaintiff has failed to attach copies of any statements or
alleged statements that were sent to Defendant which would set out
how the sum of $4,117.26 was calculated.

7. Plaintiff has failed to produce a copy of any written
agreement which would justify attorney’s fees regquested of $980 as
set forth in Plaintiff’s Complaint.

8. Plaintiff’s Complaint is insufficient on 1its fact and
should be dismissed because Plaintiff failed to produce a copy of
the original agreement pursuant to Pennsylvania Rule of Civil
Procedure 1019 (h)and a statement of the account detailing purchases
made and costs incurred.

WHEREFORE, Defendant respectfully requests that Plaintiff’s
Complaint be stricken pursuant to Pennsylvania Rule of Civil

Procedure 1028, on the ground of legal insufficiency.

AR

JOS COLAVECCHI, ESQUIRE
Atto ey for Defendant







~Lap over marein

IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNA.
CIVIL DIVISION

No. 03 - 1325

DIRECT MERCHANTS CREDIT
CARD BANK,
Plaintiff

vS.

DUANE SMEAL,
Defendant

DEFENDANT'S PRELIMINARY
OBJECTIONS TO PLAINTIFF'S
COMPLAINT

F _an

mm_u A Ncommﬁ

William A, Shaw
Prothonotary/Clerk of Coy{

'ts

COLAVECCHI
RYAN & COLAVECCHI

ATTORNEYS AT LAW
221 EAST MARKET STREET
(ACROSS FROM COURTHOUSE)
P. 0. BODX 131
CLEARFIELD, PA 16830

Cc_



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,

PENNSYLVANIA
CIVIL DIVISION
DIRECT MERCHANTS CREDIT
CARD BANK
vs. . No. 03-1325-CD
DUANE SMEAL
ORDER

NOW, this day of February, 2004, upon consideration
of  Attorney Colavecchi’s Preliminary Objections to Plaintiffs Amended
Complaint, a Rule is hereby issued upon the Plaintiff to Appear and Show Cause

why the Objections should not be granted. Argument is scheduled the - , __day

of%ﬂﬁﬂj\/ , 2004, at 340 + .M. in Courtroom No.

= , Clearfield County Courthouse, Clearfield, PA.

BY THE COURT:

flf s,

PAUL E. CHERRY
Judge

FEB O 6 2004

William A. Shaw
Prothonotary




BURTON NEIL & ASSOCIATES, P.C.

Burton Neil, Esquire, Id. no. 11348

26 S. Church Street, West Chester, PA 19382

610-692-2120

Attorney for Plaintiff

DIRECT MERCHANTS CREDIT CARD : IN THE COURT OF COMMON PLEAS
BANK

Plaintiff
: CLEARFIELD COUNTY, PENNSYLVANIA
V.
: NO. 03-1325CD
DUANE SMEAL
Defendant : CIVIL ACTION - LAW
PRAECIPE FOR ARGUMENT
TO THE PROTHONOTARY:

Per Local Rule 211, kindly list the above referenced matter on the argument list for determination
of the Preliminary Objection filed by the defendant and Plaintiff’s Answer thereto. This matter
does not require the taking of testimony. Defendant is represented by counsel and his address of
record is:

Joseph Colavecchi, Esquire
221 East Market Street
Clearfield, PA 16830

BURTON NEIL & ASSOCIATES, P.C.

=

,,B}/, N ..4(
Burton Neil, Esquire

Attorneys for Plaintiff

The law firm of Burton Neil & Associates, P.C. is a debt collector.

FILED

FEB 022004

M resf

illiam A, Shaw
Prothonotary/Clerk of Courts

Cn~ s vy



BURTON NEIL & ASSOCIATES, P.C.

By: Burton Neil, Esquire

Id. No. 11348

26 S. Church Street, West Chester, PA 19382
610-692-2120

Attorney for Plaintiff
DIRECT MERCHANTS CREDIT : IN THE COURT OF COMMON PLEAS
CARD BANK
Plaintiff

: CLEARFIELD COUNTY, PENNSYLVANIA
V.

¢ NO. 03-1325-CD
DUANE SMEAL

Defendant : CIVIL ACTION - LAW

CERTIFICATE OF SERVICE

I, Burton Neil hereby certify that a true and correct copy of the Praecipe for Argument
was sent via First Class U.S. Mail postage pre-paid on January 27, 2004 to Counsel for the
Defendant, Joseph Colavecchi at his address of record, to wit: 221 East Market Street, Clearfield,
PA 16830.

BURTON NEIL & ASSOCIATES, P.C.
y

4

k4

BY: . - _ !
Burton Neil, Esquire
Attomeys for Plaintiff

In making this communication, we advise that our firm is a debt collector.



BURTON NEIL & ASSOCIATES, P.C.
BY: Yale D. Weinstein, Esquire
Identification No. 89678

26 South Church Street

West Chester, PA 19382

610-696-2120

ATTORNEY FOR: Plaintiff

DIRECT MERCHANTS CREDIT CARD BANK
Plaintiff
VS.

DUANE SMEAL
' Defendant

: IN THE COURT OF COMMON PLEAS

: CLEARFIELD COUNTY, PENNSYLVANIA

: NO. 03-1325-CD

: CIVIL ACTION - LAW

PRAECIPE TO DISCONTINUE

TO THE PROTHONOTARY:

Kindly discontinue the above-captioned action without prejudice.

BU%N?« ASSOCIATES, P.C.

L D. Weinstein, Esquire

orney for Plaintiff
. SRR
The law firm of Burton Neil & Associates is a debt collector. ‘g B J
01-2478 ) al
MAR O 1 2004

William A. Shaw
Prothonotary



IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

Direct Merchants Credit Card Bank

Vs. No. 2003-01325-CD
Duane Smeal

CERTIFICATE OF DISCONTINUATION

Commonwealth of PA
County of Clearfield

I, William A. Shaw, Prothonotary of the Court of Common Pleas in and for the County
and Commonwealth aforesaid do hereby certify that the above case was on March 1,
2004, marked:

Discontinued, Settled, and Ended.

Record costs in the sum of $132.81 have been paid in full by Attorney.

IN WITNESS WHEREOF, I have hereunto affixed my hand and seal of this Court at
Clearfield, Clearfield County, Pennsylvania this 1st day of March A.D. 2004.

William A. Shaw, Prothonotary



