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Curwensville Municipal Authority

VERSUS

Russell R, Halstead
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AND NOW, THIS @ = day of

is hereby accepted on the within Affidavit of Defense, and receipt

of a copy thereof acknowledged.

Attorneys for Plaintiff
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"IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PENNSYLVANIA

NO. 2 MAY TERM, 1960
MUNICIPAL LIEN

CURWENSVILLE MUNICIPAL
AUTHORITY

Vs.

RUSSELL R. HALSTEAD

AFFIDAVIT OF DEFENSE

FILED

AUG- 4 1961

£ WM. T. HAGERTY
"R FROTHONOTARY
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BAIRD & McCAMLEY
ATTORNEYS AT LAW
PHILIPSBURG, PENNSYLVANIA
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BAIRD & McCAMLEY
ATTORNEYS AT LAW
PHILIPSBURG. PA.

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CURWENSVILLE MUNICIPAL AUTHORITY

NO. 2 MAY TERM, 1960
Us.

MUNICIPAL LIEN

R

RUSSELL R. HALSTEAD

AFFIDAVIT OF DEFENSE

1. This lien was filed assessing the property of the
Defendant bounded on the North by property of Raymond M, Spaid,
on the East by a 20-foot alley, on the South by Pete Panko,‘gnd
on the West by Griffith Avenue, for the constructio% df a seWe?
on Griffith Avenue fronting the said property. :

2. The said charge and assessment, according to the
front foot rule, was purportedly filed in conformance with the
Municipal Authorities Act of May 2, 1945, P, L. 382, as amended;
the Municipal Claims and Liens Act of May 16, 1923, P. L., 207,
as amended; the Ordinances of the Curwensville Borough Council in
pursuance thereof, particularly Ordinance No. 246 dated April 24,
1958, and the Resolutions of the Board of the Curwensville Munici-
pal Authority, particularly that dated November 23, 1959, provid-
ing for the construction of a sanitary sewer system, the assess-
ment of properties therefor, and the filing of liens for unpaid
sewer assessments,

3. That the said Municipal Authorities Act of May 2,
1945, P, L., 382, as amended, 53 P. S, 306, Sub-Section S, provides
inter alia:

"That no such charge shall be assessed unless
prior to construction of such sewer or water
main the Authority shall have submitted the
plan of construction and estimated cost to the
municipality in which such project 1s to be

, undertaken, and the municipality shall have

: approved such plan and estimated cost.”

4, That no plan of construction of the sewer on Griff-

ith Avenue or the estimated cost thereof was submitted to the Bor-

-1-




ough of Curwensville, nor was the same approved by such municipal-
ity as required by the said statute.
WHEREFORE, the Defendant's land is not liable to assess-
ment for the said improvement.
A411 of which the Defendant avers to be true and eXpects

to be able to prove at the trial of this suilt.

BAIRD & McCAMLEY
ATTORNEYS AT LAW
PHILIPSBURG, PA.




BAIRD & McCAMLEY
ATTORNEYS AT LAW
PHILIPSBURG, PaA.

COMMONWEALTH OF PENNSYLVANIA

SS:

COUNTY OF CLEARFIELD

Before me, the undersigned officer, personally appeared
Russell R. Halstead, who being duly sworn according to law deposes

and says that the facts set forth in the foregoing Affidavit of

Defense are true and correct to the best of his knowledge, infor-

mation and belief.
= 7 7 &=

Sworn to and subscribed before me this gfi day of

Notary Pyg,, L TRl s Ty
My Cn

May, 1961.

- ., Clezuad Co,
MTIsTiN Frnites Negempey 1, 1953
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LAW OFFICES
CHAPLIN & ARNOLD
CLEARFIELD, PA,

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CURWENSVILLE MUNICIPAL
AUTHORITY
No. 2 May Term, 1960
vs.
MUNICIPAL LIEN

'RUSSELL R. HALSTEAD

PLAINTIFF'S REPLY TO AFFIDAVIT OF DEFENSE
AND NEW MATTER

1., Admitted.
2. Admitted.

WS

3. Admitted, but the entire applicable portion of
Subsection- (s) reads as follows: o

"To charge the cost of construction of any sewer
or water main coenstructed by the Authority against the
properties benefited, improved or accommodated thereby
according to the foot front rule. Such charges shall
be based upon the foot frontage of the properties so
benefited, and shall be a lien against such properties.
Such charges may be assessed and collected and such
liens may be enforced in the manner provided by law for
the assessment and collection of charges and enforce-
ment of liens of the municipality in which such an
Authority 1is located: Provided, That no such charge
shall be assessed unless prior to construction of such
sewer or water main the Authority shall have submitted
the plan of construction and estimated cost to the
municipality in which such project is to be undertaken,
and the municipality shall have approved such plan and
estimated cost; and provided further, That there shall
not be charged against properties benefited, improved
or accommodated thereby an aggregate amount in excess
of the estimated cost as approved by the municipality."

4, Paragraph 4 is denied and on the contrary the plan
of construction of the sewer system was submitted by the Authority
to the Borough of Curwensville together with the estimated cost
thereof, and the Borough of Curwensville did approve the plan of
construction, the estimated cost thereof, and the estimated
assessable cost, all of which is more fully set forth in New

Matter.




LAW OFFICES
CHAPLIN & ARNOLD
CLEARFIELD, PA,

NEW MATTER

5. On April 24, 1958 the Curwensville Municipal
Authority adopted a Resolution approving the petition of Curwens-
ville Municipal Authority submitting to the Borough of Curwensville
for its approval a plan of construction and estimated cost of
sewers to be constructed by the Authority, and that said petition
was presented to the Council of the Borough of Curwensville the
same day.

6. That in the aforesaid petition of the Curwepsville
Municipal Authority to the Borough of Curwensville, the Authority
set forth that the total estimated cost of the proposed collection
sewers and trunk line sewers amounted to $601,135, and further that
the estimated total assessable cost of said construction amounted
to $209,925.

7. That on April 24, 1958 the Borough of Curwensville,
by its Ordinance No. 246, approved the plan of construction sub-
mitted by the Curwensville Municipal Authority and also approved
the estimated cost of construction in the amount of $601,135, and
further specifically approved the estimated assessable cost of the
construction in the amount of $209,925. Said Ordinance was
approved and signed by the Burgess on April 26, 1958, was recorded
in the Ordinance Book of the Borough on April 28, 1958, and was
duly advertised according to law on May 1, 1958.

8. That through inadvertance the sewer constructed in
front of the premises of the defendant herein was not included in
the plan as submitted by the Authority to the Borough of Curwensvil

9, That while the Borough of Curwensville authorized
the assessment of $209,925 of the cost of construction of the sewen
system, the actual total amount of the assessed cost of construc-

tion was $165,767.

le.




LAW OFFICES
CHAPLIN & ARNOLD
CLEARFIELD, PA,

10. That the inadvertant omission of the sewer in front
of the defendant's property from the plan as submitted to the
Borough did not increase the total assessable cost of construction
as actually assessed, and the total assessed cost of construction
was substantially less than the amount authorized by the Borough
in its Ordinance No. 246,

11l. That the defendant herein is connected with the
sewer line as set forth in its Affidavit of Defense, and 1s enjoy-
ing all the benefits of said sewer system and treatment plant as
are enjoyed by any of the other residents of the Borough of
Curwensville.

12. That the construction of the sanitary sewers and thg
sewage ftreatment plant was completed on the 10th day of November
1959, and after proper notice of said assessment and failure to
pay the same by the defendant herein, the above captioned municipal
lien was filed against his property on the 6th day of May 1960 in
the amount of $502.52.

13. On the 15th day of December 1959, the General
Assembly of the Commonwealth of Pennsylvaniaadopted the Act of
1959, P. L. 1774 (53 P. S, T7hih),

14, The aforesaid Act of Assembly was a curative or
validating Act and cured any and all defects in the assessing of
municipal liens for the construction of sewer systems entered
prior to the effective date of the Act and validated all such lienT.

15. That the within captioned municipal lien was valid
when filed and the provisions of the Act of 1945, as amended,

56 P, S. 306 B (s) were complied with by the plaintiff herein, and
in the alternative, the plaintiff herein pleads that the validating

U

Act of 1959, P. L. 1774, 53 P. S. T4U4h, has cured any defects in
the procedure followed by the plaintiff herein, and makes the above
captioned lien valid.




WHEREFORE, plaintiff asks that judgment be entered in
favor of the plaintiff in the above captioned municipal lien, and
the plaintiff be awarded the costs of the proceeding and an
attorney's fee in the amount of $25.13 in accordance with the

provisions of the Act of May 1923, 53 P. S. 7187.

Attorney for Curweﬁsgi&le Municipal

Authority

LAW OFFICES
CHAPLIN & ARNOLD
GLEARFIELD, PA,




LAW OFFICES
CHAPLIN & ARNOLD
CLEARFIELD, PA,

COMMONWEALTH OF PENNSYLVANIA
SS:
COUNTY OF CLEARFIELD

JAMES V. MARRA, being duly sworn according to law,
deposes and says that he is President of Curwensville Municipal
Authority and that the facts set forth in the foregoing Answer

are true and correct to the best of his knowledge, information and

Pbcs | Ditsse

belief.

Sworn to and subscribed
before me this3ﬂ\0l day
of August, 1961.

C‘/Qn»c&p.‘}.ﬁlzmu
Poahics b (Loaca

6 MY GOLIMISSION EXPIRES FIRST
-MONDAY IN JANUARY 1962




LAW OFFICES
CHAPLIN & ARNOLD
CLEARFIELD, PA,

IN THE COURT OF COMMON PLEAS OF CLEARFIELD>COUNTY, PENNSYLVANTA

— /) ,
CURWENSVILLE MUNICIPAL AUTHORITY : ;7_//é£;2;7 ‘;7 /@74?

: No./2 May Term, 1960
vs. :
MUNICIPAL LIEN

RUSSELL R. HALSTEAD
TO WM. T. HAGERTY, PROTHONOTARY:

Issue Scire Facias on the above Municipal Lien.

Dated: May'?f“g , 1961 m\ Q Q\rnk\%

: Dan P. Arnold

w4
NOW, this /4~ day of May 1961, service of notice of the

issuance of the above Scire PFacias is accepted and issuance of the

=7 0772 N

4 Attorney for Defendant

Sci. Fa. is waived.




April 28, 1961

Dan P. Arnold, Esqg.
Chaplin & Arnold
Clearfield, Pennsylvania

Re: Curwensville Municipal Authority

Dear Sir:

In accordance with the requirements of the Act of
May 16, 1923, P. L. 207, Section 16, 53 P. S. 7184, you, as
attorney of record for the Curwensville Municipal Authority,
are hereby notified to issue a Scire Facias on the municipal
lien filed against me to No. 2 May Term, 1960.

AND NOW, THIS 2/~ day of “elayrr, 1961, receipt

of the above notice is hereby acknowledged.

Qe VDY




-

, 1961,

AND NOW, THIS S3Cg day of

service is hereby accepted on the within Rule on Plaintiff to

Reply, and receipt of a copy thereof acknowledged.

>~\; &m\\§ ?EO o

Attorneys for Plaintiff

<%By%a\w\(e Q\IVQS\

IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PENNSYLVANIA

NO. 2 MAY TERM, 1960

MUNICIPAL LIEN

CURWENSVILLE MUNICIPAL

AUTHORITY

Vs.

RUSSELL R. HALSTEAD

RULE ON PLAINTIFF TO REPLY

“

/

FILED
Mbcm-fme

WM. T. HAGERTY
- PROTHONOTARY

BAIRD & McCAMLEY

ATTORNEYS AT LAW

PHILIPSBURG, PENNSYLVANIA




BAIRD & McCAMLEY
ATTORNEYS AT LAW
PHILIPSBURG, Pa.

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CURWENSVILLE MUNICIPAL
AUTHORITY NO. 2 MAY TERM, 1960

Vs. MUNICIPAL LTEN

AN N N

RUSSELL R, HALSTEAD

RULE ON PLAINTIFF TO REPLY

AND NOW, TO WIT: This ;&5’? day of <7, (. , 1961,

it appearing that an Affidavit of Defense to tie whdle of the
Plaintiff's cléim in the above entitled case has been filed on be-
half of Russell R, Halstead, Defendant therein, on motion of Baird
& McCamley, Esgs., attorneys for Russell R, Halstead, Defendant,

a rule is entered on the above named CurwensvillelMunicipal Auth-
ority requiring them to reply to the statements set forth in the
sald Affidavit of Defense within fifteen (15) days after service

of notice of this rule upon them or their attorney of record.

BAIRD

McCAMLEY
~

Attorn yé'fbr Defendant
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IR THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA.

CURWENSVILLE MUNICIPAL AUTHORITY
Ko. 56 February Term, 1960

-v8- No. 96 May Term, 1961

e 69 % & oo

CHARLES McGEE

CUSWENSVILLE MUNICIPAL AUTHORITY
. 90 February Term, 1960

-Ve~ No. 98 May Term, 1961

* *0 OO 8¢ 28 e

HENRY W. ELENSKY

CURWENSVILLE MUNICIPAL AUTHORITY
No. 93 February Term, 1960

~ve- No. 99 May Term, 1961

e 94 #2 08 ¢ P

PERRY GELMETT

CURWENSVILLE MUNICLIPAL AUTHORITY
No. 106 Yebruary Term, 1960

~ve- Ne. 100 May Term, 1961

e 9o s @» -«

JAMES J. 1ODDO

CURWENSVILLE MUNICIPAL AUTBORITY
No. 2 May Term, 1960

e &5 8w o0 e

RUSSELL R. RALSTEAD

OPINION

This matter is before the Court om metion for judgment
on the pleadings, applicable to sach of the municipal liens set
forth in the caption.

It has been stipulated by counsel that these five liens
shall be consolidated for purposes of argument and dispositionm by



the Court, since all daofendants occupy premises abutting upon the
same straet, and the same questions of law and fact aro axac:ly'

the egmo in each municipal liem.

The Borough of Curwensville created a Municipal Aut:horii-y

for the construction of a sewage treatment plant and the nacess

connecting sewer lines, under the provisions of tho Municipal
Authorities Act of 1945, (53 PS 301, et seq.). |

Following tho creation of the Authority, and in compliance
wicb ths regulations and provisions of the Municipal Authorities
Act, a resolution was adopted by the Authority, on April 24, 1958
containing an estimated cost of the construction of connecting
sewer lines in the Borough of Curwensville, together with a plan
for the connecting sewer system, and on this date (April 24, 19358)
was submitted to the Borough of Curwensville, which by Ordinance
Bo. 246, approved and accepted the plan of constructiom and the
estimated cost.

In pursuance of the proceedings, the connecting sewer
system was constructed and completed, and the cost thereof fell
wall below the estimated cost. but it was discovered upon the
£1iling of the municipal liens for tho cost of the sewer construc-
tion on each of | these five propsrtics, that there had been
omitted from the plan of construction submitted om April 24, 1938,
the atrest upon which these f£ive properties abut, so that the
plan submitted did not cover the properties of these several
defendants.




1 4]

Following the discovery of this ocmission the Borough of
Curwensville then enacted Ordinance No. 270 on the 16th day of Oct
beé, 1961 , assessing these properties for the cost of the sewer
improvements and directing the Authority to f£ile liens therefor
agzainst the several properties of the five defendants.

The general validating Act of December 13, 1939,
P. L. 1774 (53 PS5 7444, et seq.) went into effoct prior to the

enactment of this latter Ordinence.

There is no digpute on the part of the defendants but
that the Authority acted generally within the frams of the
Municipal Authorities Act, supra, and' the Borough of Curvensville
acted within the framevork of the Borough Code, as woll as the
Municipal Authorities Act. The only exception being the failure
to submit in the plan of construction submitted to ths Borough
in April 1958, the sc;.'ecc and gewer lines therein on which the
five defendants have their properties abutting.

The defendants take tho position that the validating
Ast of December 15, 1958 (53 PS 7444) supra, and Ordinance No.270
are not effective, but retroactive in mature and that Ordinance
No. 270 is not effective as coming too late after the issuance
of Sci Fa sur Munic!.pal‘ Lien. '

It is asserted by the plaintiff, and not disputed by
the defendants, that the sewer has been constructed, the several
dwelling houses connactad thereto, and that they are enjoying the

D=




benafiss and services of the sewer lims.

The plaintiff further sete ferth that the lisn filed
agaiest thess defendants by viveus of the validating Ant of
1939, supra, and Ovdizanse Ne. 170, is on the seme assessment
por foot fromc, namsly, $4.18 par feot, s was assassed agaimet
skl sthar prepextiss in the Bereugh abutting a strests in vhish
sewers were latd, and that the additisa of thess sspessments ou
the five properties at the feet freut rats abive msatisned, will
still lesve the sost of comstrustien substantislly less them the
satimated cest vhen the plan was evigimally adepted.

The Validating Ast of 1939 (53 P8 7444, et seq.) swpra,
is sxtemsive, and Ls drawm to cover sll classes and types of

eities, beroughe and sowvaships, asd the varieus and sundry
preceadings snd sctions taken by the seversl sunisipslities.

In addition te the validating Ast, Ordimsmse Ne. 270
nskes the assessment against thees preperties far the banafice
utnudbythmmxmumm.nmom!ut
froutage vate, and the Bovough has the suthority and pewer to
sstherise & Teassessment, &3 was effested by Ordinanes Ne. 270.

h w ”n m. " "’ w c‘i ,“. ”7[
the Superisr Oourt states,

mwtuumw
proviag , the legtslesure may, in the
restristion




' and again in BELLEVUE BOROUGH VS. GIBSON, 43 Pa. Superior 0&.5&1.%
the sams rule is adopted. The Superior Court said & bereugh may l
pass a remsdial erdinance assessing costs sgainst abutting 1
properties by ordinances validating or ecerrective in effect, wou:
| theugh passed subsequantly to the date of the improvement, snd {
| in ALLECHENY VS. STEWART, supra, it was alee held that whenm it is.
‘ decided that retroactive legislation is valid which charges ;
preperty with benefits senferred, no ressen sxists why the ‘

| property bensfitted sheuld not be charged with its share of such l

bensfit, and that a periocd of five ysars is not teo long batween »
i the constructiom of ths improvement and the sxrdinance assessing |
the cost thereof on the abutting land.

Therefere, the pesiticu taken by the several Monuau

| must be overvuled.
ORDER

: WOW, Maveh 23, 1962, motien fer judgment on the plesdings
iulcmmu.wjmmtubom«dmtutmum |
| saveral defendamts in the smeust set ferth in the lien, together -

' with cests and interest as provided by the Municipal Lien Law.

| Exeeptisn neted. It is directed that ens copy of this Opinien
 and Order shall be filed in sach lien proesedings conselidated

.}1 herain.

, BY THE COURT,

!5 75//>/%$7f’j
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