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Cgte: §%/2013 Clearfield County Court of Common Pleas User: DFOLMAR
Time: 10:12 AM ROA Report
Page 1 of 2 Case: 2003-01648-CD

Current Judge: Paul E. Cherry
Brenda A. Buckvs.Erie Insurance Exchange

CIVILACTION
Date Judge

11/4/2003 | l\ Filing: Civil CompTaint‘: Paid by: Mason, David C. (attorney for Buck, No Judge
Brenda A.) Receipt number: 1868657 Dated: 11/04/2003 Amount: $85.00
(Check) 3 CC to Atty. Mason

Case Filed. Paul E. Cherry
11/18/2003 2. { Acceptance Of Service On Behalf Of The Defendant, Erie Insurance No Judge
Group. filed by, s/Richard W. DiBella, Esquire no cc
1/8/2004 3 CAnswer and New_Matt;r. filed by, s/Kathleen S. McAllister, Esquire No Judge

Verification s/Keith McQuown  Certificate of Service no cc
8/13/2004 %  Mbtion for Summary Judgment, filed by s/Kathleen McAllister, Esq. No CC  No Judge

8/17/2004 & ORDER OF COURT, AND NOW, to-wit, this 16th day of August, 2004, Paul E. Cherry
upon censideration of the Motion of Summary Judgement filed on behalf of
Erie insurance Exchange, it is hereby ORDERED, ADJUDGED, and
DECREED that the Motion will be heard before the Honorable Judge
Cherry on September 23, 2004, at 1:30 p.m. By the Court, Paul E. Cherry.
2 cc Atty McAllister

9/14/2004 lo QPIaintiﬁ’s Motion for Summary JudgmeF}'.t, filed by s/David C. Mason, Esq.  Paul E. Cherry
No CC '

~Plaintiff's Reply To Defendant's Motion-for Summary Judgment, filed by s/  Paul E. Cherry
David C. Mason, Esquire. No CC. .

g Certificate of Service; on behalf of Plaintiff, Plaintiffs Motion for Summary  Paul E. Cherry
{ Judgment, upon Richard W. Dibella, Esquire. Filed by s/David C. Mason,

Esquire. No CC.
\Certificate of Servicé, Mémorandum of Law in Support 6f Plaintiffs Motfion  Paul E. Cherry
fof. Summary Judgment and in Opposition.to Defendant's Motion for

Summary Judgment, upon Richard W. DiBella, Esquire. Filed by s/David C.

Mason, Esquire.

No CC.

q\b Certificate of Service, Plaintiff's Reply to Defendant's Motion For Summary Paul E. Cherry
Judgment by US mail, upon Richard W. DiBella, Esquire filed by s/David C.
Mason, Esquire. No CC.

Missle, lo‘ Certificate of Service, Brief in Support of Motion for Summary Judgment,  Paul E. Cherry
S upon David C. Mason, Esquire. Filed by s/Kathleen S. McAllister, Esquire.
No CC.

9/16/2004 ~y COrder: AND NOW, this 16th day of September, 2004, upon consideration of Paul E. Cherry
|| * plaintiff's motion for Summary Judgment filed in the above matter, it is the
Order of the Court that argument on said motion has been scheduled for
the 22nd day of October, 2004, at 1:30 P.M., in Courtroom No. 2, Cifd Co.
Courthouse. BY THE COURT, /s/ Paul E. Cherry, Judge. 4 CC Atty.
Mascn w/memo Re: Service.

9/17/2004 49 Order, AND NOW, this 16th day of September, 2004, it is the ORDER of  Paul E. Cherry
the Court that argument on Defendant's Motion for Summary Judgment has
s been rescheduled from September 23, 2004 to Friday, October 22, 2004 at
1:30 P.M. in Courtroom No. 2, Clearfield County Courthouse. BY THE
COURT:s/s Paul E. Cherry, Judge. 1 CC Attys McAllister, Mason.

9/21/2004 3 Affidavit of Service of Order dated Sept 16, 2004 filed by Atty. Mason. No  Paul E. Cherry
cc.

MissNe
/



Djte: 676/2013 Clearfield County Court of Common Pleas User: DFOLMAR
Time: 10:12 AM ROA Report

Page 2 of 2 Case: 2003-01648-CD

Current Judge: Paul E. Cherry
Brenda A. Buckvs.Erie Insurance Exchange

CIVILACTION
Date Judge

I AR [Vdgricpt, on behalf of Defendant, filed Paul E. Cherry
/Kathleen s. McAllister, Esquire. no CC. certificate of service,
forwarded to all counsel of record by 1st class mail the 8th of Oct.

11/5/2007 1% ~ Notice of Proposed Termination of Court Case, mailed to parties (see Paul E. Cherry
Original), filed.

11/13/2007 o~ Statement of Notice of Intention to Proceed, filed by s/David C. Mason, Paul E. Cherry
Esq. NoCC

11/14/2007 I Order, this 13th day of Nov., 2007, Status Conference is scheduled for the Paul E. Cherry
© 12th day of Dec., 2007, at 10:00 a.m. in Courtroom 2. By The Court, /s/
Paul E. Cherry, Judge. 2CC Attys: Mason, McAllister

12/6/2007 13~ Motion for Non Pros, filed by Atty. McAllister no cert. copies. Paul E. Cherry

3/4/2013 1a Order, filed cert. to Atty. Mason and McAllister Fredric Joseph Ammerman
NOW, this 1st day of March, 2013 RE: Status Conf. to be held on May 2,
2013.




IN THE COURT OF COMMON PLEAS CF CLEARFIELD COUNTY, PA.

CIVIL ACTION - LAW

BR'EINDA A. BUCK : No. © 214§D
PLAINTIFF :
VvSs. : JURY TRIAL DEMANDED
ERIE INSURANCE GROUP :
DEFEANDANT *TYPE OF PLEADING: COMPLAINT ACTION

*IN DECLARATORY -JUDGMENT
* FILED ON BEHALF OF:
PLAINTIFF

* ATTORNEY FOR PLAINTIFF:
" David C. Mason, Esquire
* Supreme Court 1D #39180
* MASON LAW CFFICE
* . P.O.Box 28

* Philipsburg, PA 16866
* (814) 342-2240

f i i be atrue
| hereby certify this 10 try
and attested copy of e onginal

_statement filec! in this £ASS.
NOV 0 4 2003
P Attest. (ot £

: prothonotary/ :
= T Clerk of Courts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA.

CIVIL ACTION - LAW

BRENDA A. BUCK * No.

*

PLAINTIFF *

VS. JURY TRIAL DEMANDED

ERIE INSURANCE GROUP

* A 0 X X F

DEFENDANT

NOTICE TO DEFEND

You have been sued in Court. If you wish to defend against the claims set forth in
the following pages, you must take action within twenty (20) days after this Complaint and
Notice are served, by entering a written appearance personally or by attorney and filing in
writing with the Court your defenses or objections to the claims set forth against you. You
are warned that if you fail to do so'the case may proceed against you by the Court without
further notice for any money claimed in the Complaint or for any other claim or relief
requested by the Plaintiff. You may lose money or property or other rights important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO
NOT HAVE AN LAWYER OR CANNOT AFFORD ONE, GO TO OR TELEPHONE THE
OFFICE SET FORTH BELOW TO FIND OUT WHERE YOU CAN GET LEGAL HELP.

Court Administrator
Clearfield County Courthouse

Clearfield, PA 16830
c/ o nc

(814)7652641




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA.

CIVIL ACTION - LAW

BRENDA A. BUCK “No.
PLAINTIFF :

vs. * JURY TRIAL DEMANDED
ERIE INSURANCE GROUP

DEFENDANT

COMPLAINT

1. Plaintiff is Brenda A. Buck, an adult individual whc resides at 2720 Aliport Cutoff,
Morrisdale, Pennsylvania, 16858. This residence is in Graham Township, Clearfield
County, Pennsylvania.

2. Defendant is Erie Insurance Group, with home offices at 3410 West 12" Street,
Erie, Pennsylvania, 16505. It is believed and averred that this address is located in Erie
Qounty, Pennsylvania.

3. Defendant is believed to be a cqrporation and a licensed provider of insurance
products in the Commonwealth of Pennsylvania.

4. Defendant is engaged in the sale and provision of homeowners insurance
policies, as well as other types of causality and indemnity products.

5. Plaintiff purchased from Defendant a “Home Protector - Ultracover Insurance
Policy” to provide homeowners insurance coverage for her residence at 2720 Allport Cutoff,
Morrisdale, Pennsylvania.

6. At all times relevant hereto Erie Insurance Group issued Policy No. Q59-1805275



to Brenda A. Buck. A true and correct copy of the “Home Protector - Ultracover Insurance
Policy” provided to the homeowner is attached to this complaint as Exhibit “A”.
7. The Erie Insurance Group “Home Protector - Ultracover Insurance Policy”
contract provides as follows on page 7.
PERILS WE INSURE AGAINST
We pay for direct physical loss to property insured under
the Dwelling, Other Structures and Personal Property
Coverages, except as excluded or limited herein.
WHAT WE DO NOT COVER - - EXCLUSIONS:
We do not pay for loss resulting directly or indirectly
from any of the following, even'if other events or happenings

contributed concurrently, or in sequence, to the loss:

1. by collapse, other than as provided in What We Also
Pay, (2) Collapse.

8. The Erie Insurance Group “Home Protector - Ultracover Insurance Policy” also
provides as follows:

WHAT WE ALSO PAY:
(2) COLLAPSE
We will pay for direct physical loss to insured property
involving collapse of a building or any part.of a building.
Collapse means the sudden caving in or falling down of a
building or part of a building. Collapse of a building, or part of
a building must result in the inability of that property to be used
for its current intended purposes,
9. On or about September 3, 2003, Plaintiff's residence located at 2720 Allport
Cutoff experienced a catastrophic collapse of the wall of the foundation.
10. On or about September 8, 2003, Erie Insurance Group issued a reservation of _

rights letter, a copy of this letter is attached hereto as Exhibit “B".

11. Accordingly, based upon the contract language Erie Insurance is required to



indemnify the Plaintiff as a result of this loss.

12. On or about September f8, 2003, Defendant Erie Insurance Group issued a
denial of coverage letter, a copy of this letter is attached hereto as Exhibit “C".

WHEREFORE, Plaintiff prays Your Honorable Court for the entry of an Order:

(a) Declaring that the Defendant Erie Insurance Group’'s “Home Protector -
Uitracover Insurance Policy” provides indemnity and coverage for the collapse of the wall
of the foundation of Plaintiff's home in accordance with the contract's coverages and limits,

(b) Declaring that the Defendant Erie Insurance Group is required to indemnify
Plaintiff for all losses .occasioned by the collapse of the wall of the foundation of Plaintiff's
home, including.the loss of personal property, loss of use and other damages as may be
proved;

(c) Déclaring that the Defendant Erie Insufance Group is required to indemnify
Plaintiff for all losses associated with the loss and this action, including all of her costs and
legal fees incurred in the instant action;

(d) Such other and furthe( relief as the Court deerﬁs just and proper.

Respectfully submitted,

MASONLAW OFFICE

By: /’7’\%(#( C/ o —
(__David’C. Mason, Esquire

[.D. #39180
Attorney for Plaintiff

D:\Office\COURT\Buck, Brenda\erieinsurance.complaint.wpd/klb



VERIFICATION

|, Plaintiff herein, verify that the statements made in the foregoing Complaint are
true and correct to the best of my knowledge, information and belief. | understand that
false statements herein are made subject to the penalties of 18 PA. C.S. §4904 relating to

unsworn falsification to authorities.

Bovedy fBu

Brenda A. Buck
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ERIE INSURANCE GROUP is proud 1o present this Ultracover HomeProtector Policy. This important contract
between YOU and The ERIE consists of this policy with coverage agreements, limitations, exclusions and conditions, a
Declarations, plus any endorsements. It is written in plain, simple terms so it can be easily understood. We urge YOU
to read this policy.

This policy contains many XTRA PROTECTION FEATURES developed by The ERIE. Wherever an “X” appears
in the margin of this policy, YOU receive XTRA PROTECTION, either as additional coverage or as a coverage not

found in most homeowners policies.

The protection given by this policy is in keeping with the single purpose of our Founders: “To provide YOU with as
near PERFECT PROTECTION, as near PERFECT SERVICE, as is humanly possible, and to do so at the
LOWEST POSSIBLE COST.” '

AR EEMERTY

Uk NG RANCE cRLHaNGE

In return for your timely premium payment, your com-
plhiance with all of the Provisions of this policy, and your
signing of a Subscriber’s Agreement with Frie Indemnity
Company. and other Subscribers, we agree to provide the
coverages you have purchased. Your coverages and
amounts of insurance are shown on the Declarations,
which are part of this policy.

Your signing the Subscriber’s Agreement, which includes
a limited power-of-attomey, permits Ere Indemnity
Company, as Attorney-in-Fact, to make reciprocal insur-
ance contracts between you and other Subscribers and
otherwise manage the business of the Erie Insurance
Exchange. This power-of-attorney applies only to your
insurance business at the Lxchange and is limited to the
purposes described in the Subscriber’s Agreement.

Your responsibility as a Subscriber is determined by this
policy and the Subscriber’s Agreement. This policy is
not assessable. ‘You are not liable for the losses of other
Subscribers.

This agreement is made in reliance on the information
you have given us, and is subject to all the terms of this
policy.

This policy, all endorsements to it, and the Subscriber’s
Agreement constitute the entire agreement between you
and us. .

BRI ESURANTE PROPERTY & CASUALTY
ehU] SR :

In return for your timely premium payment and your
compliance with all of the provisions of this policy, we
agree to provide the coverages you have purchased.
Your coverages and amounts of insurance are shown on
the Declarations, which are part of this policy.

This agreement is made in reliance on the information
you have given us, and is subject to all the terms of this
policy.

This policy and all endorsements to it constitute the
entire agreermnent between you and us.

DEFINITIONS

Throughout your policy and its endorsements the fol-
lowirig words have a special meaning when they appear
in bold type:

¢ “aircraft” means any machine or device capable of
atmospheric flight except model airplanes,

* “anyone we protect” means you and the following
residents of your household:

1. reiatives and wards;
2. other persons in the care of anyone we protect.

Under; Home and Family Liability Protection, anyone
we prdtect also means:

3. any person or organization legally responsible for
animals or watercraft which are owned by you,
or any person included in 1. or 2., and covered
by this policy. Any person or organization using
or having custody of these animals or watercraft
in the course of any business, or without permis-
sion of the owner is not anyone we protect;

4. any person with respect 1o any vehicle covered
by this policy. Any person using or having
custody of this vehicle in the course of any busi-

ness use, or without permission of the owner is
not anyone we protect.

® “bodily injury” means physical harm, sickness or
disease, including mental anguish or resulting death,
but does not include:

1. any communicable disease or condition trans-
mitted by anyone we protect to any other person
through a parasite, virus, bacteria or any other
organism.

2. the exposure to or transmission of any disease,
parasite, virus, bacteria or other organism by
anyone we protect to any other person.

* “business” means any full-time, part-time or occa-
sional activity engaged in as a trade, profession or
occupation, including farming,.

¢ “Declarations” means the form which shows your
coverages, amounts of insurance, premium charges
and other information. This form is part of your
policy. Declarations include forms titled Amended
Declarations, Renewal Declarations, Revised Decla-
rations, Reinstatement of Coverage, Duplicate Dec-
larations, New Declarations or Continuation Notice,

X
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A}
* “insured location” means:

1. the residence premises;

2. the part of any other premises, other structures,
and grounds-acquired by you during the policy
period which you intend to use as a residence
prémises; :

3. any premises used by anyone we protect in con-
nection with premises included in 1. or 2;

4 any part of a non-owned premises:

a, where anyone we protect is temporarily
residing; or _

b. occasionally rented to anyone we protect for
non-business purposes;

5. vacant land, other than farmland, owned by or
renited to anyone we protect;

6. land owned by or rented to anyone we protect
on which a one or two family residence is being
built for occupancy by anyone we protect;

7. cemetéry plots or bural vaults of anyone we
protect.

* “medical expense” means reasonable charges for nec-
essary medical, surgical, x-ray and dental services,
including prosthetic devices, eyeglasses, - contacts,
hearing aids and pharmaceuticals; and also includes
ambulance, hospital, licensed nursing and funeral
services.

e “gccurrence” means an accident, including contin-
uous or repeated exposure to the same general
harmiul conditions. :

¢ “personal injury” means inj.ur’y arising out of’
1. libel, slander or defamation of character;
2. false arrest, wrongful detention or imprisonment,

malicious-prosecution, racial or religious discrim- .

ination, wrongful entry or eviction, invasion of
privacy, or humniliation caused by any of these.

* “property damage” means:

1. physical injury to or destruction of tangible
property, including loss of its use. All such loss
of use shall be deemed to occur at the time of
the physical injury that caused it;

2. loss of use of tangible property which is not
physically injured or destroyed. All such loss of
use shall be deemed to occur at the time of the
occurrence. :

» “residence employee” means an’'employee of anyone
we protect who performis duties in connection with

WHEN AND WHERE

This policy applies to losses that occur during the policy
period. The policy period is shown on the Declarations.
Unless otherwise specified on the Declarations, the
policy period begins and ends at 12:.01 A.M.; Standard
Time at the stated address of the Named Insured.

Property Protection -- Section I. This policy applies

... to property losses as designated in the specific coverage

the maintenance or use of the residence premises,
including similar duties elsewhere, not in connection
with the business of anyone we protect.

» “residence premises” means the dwelling where you
reside, including the structures and grounds, or that
part of any other building where you reside and
which is shown as residence premises on the Decla-
rations.

e “resident” means a person who physically lives with
you in your household. Your unmarried,
unemancipated children under age 24 attending
school full-time and living away from home will be
considered residents of your household.

ADDITIONAL ERIE INSURANCE EXCHANGE
DEFINITICNS

The following words have special meaning in policies
issued by. Erie Insurance Exchange when they appear in
bold type:

e “Subscriber” means the person(s) who signed the
Subscriber’s Agreement.

¢ “Subscriber’s Agreement” means an agreement,
including a limited power-of-attorney, among the
Subscribers and the Ere Indemnity Company, as
Attomey-in-Fact.

e “We”, “us” or “our” means the Subscribers at Erie
Insurance Exchange as represented by their common
Attorney-in-Fact, Enie Indemnity Company.

* “You”, “your” or “Named Insured” means the Sub-
scribers and others named on the Declarations under
Named Insured. Except in the GENERAL
POLICY CONDITIONS Section, these words
include the spouse of the Subscriber if a resident of
the same household.

ADDITIONAL ERIE INSURANCE PROPERTY &
CASUALTY COMPANY DEFINITIONS

The following words have special meaning in policies
issued by Erne Insurance Property & Casualty Company
when they appear in bold type:

e "We”, “us” or “our” means the Erie Insurance Prop-
erty & Casualty Company.

* “You”, “your” or “Named. Insured” means the
person(s) narned on the Declarations under Named
Insured. Except in the GENERAL POLICY CON-
DITIONS Section, these words include your spouse
if a resident of the same household.

THIS POLICY APPLIES

and at the location(s) insured under this policy. In addi-
tion, personal property is covered while located any-
where in the world.

Home and Family Liability Protection -- Section [I. This
policy applies to bodily injury, property damage and per-
sonal injury losses occurnng anywhere in the world.



PROPERTY PROTECTION -- SECTION |

DWELLING COVERAGE

OUR PROMISE

We will pay for loss to:

1. Your dwelling at the residence premises shown on
the Declarations. Dwelling includes attached struc-
tures, and building equipment and fixtures servicing
the premises.

2. Construction material at the residence premises for
use in connection with your dwelling.

This coverage does not apply to land and water,
including natural water, above or below the surface of
the ground.

OTHER STRUCTURES COVERAGE

OUR PROMISE

We will pay for loss to:

1. Other structures at the residence premises separated
from the dwelling, including garages, fences, shelters,
tool sheds or carports.

Structures connected to the dwelling by only a fence,
utility line, or similar connection are considered to
be other structures.

2. Construction material at the residence premises for
use in connection with your other structures.

We do not pay for loss to structures:

1. used in whole or in part for business purposes
(except rental or holding for rental of structures used
for private garage purposes); or

2. used to store business property. However, if the
business property is solely owned by anyone we
protect, we do provide coverage for the structure.
The business property may not include gaseous or
liquid fuel, unless the fuel is in a fuel tank that is
permanently installed in a vehicle or craft which is
parked or stored in the structure. ‘

This coverage does not apply to land and water,

including natural water, above or below the surface of
the ground.

PERSONAL PROPERTY COVERAGE

OUR PROMISE
We will pay for loss to:

1. Personal property owned or used by anyone we

protect anywhere in the world.
2. At your option, personal property owned by others
while the property is on your residence premises.
3. At your option, personal property of:
a. guests and residence employees while the prop-
erty is in a residence occupied by anyone we
protect;

We

T00 )

. Aircraft and parts. o
. Electronic apparatus and equipment which is solely

b. residence employees away from the residence
premises while actually engaged in the service of
anyone we protect. e

. At your option, building additions, alterations, fix-

tures, improvements or installations made, or
acquired at your expense, by you to residences occu-
pied by, but not owned by you, for an amount not
exceeding 10% of the amount of insurance under
this coverage. Payment will not increase the appli-
cable amount of insurance under this policy.
Cemetery property, including monuments,
headstones, gravemarkers, and-urns.

. Animals, birds and fish, but only while on the resi-

dence premises, for the following perils to the extent
covered under Perils We Insire Against: fire or light-
ning, windstorm or hail, eXplosion, sonic boom, riot
or civil commotion, aircraft, vehicles, smoke and
vandalism or malicious mischief. :

. Electronic apparatus and equipment:

a. while in or upon a motor vehicle or other
motorized land conveyance; and .

b. if the electronic apparatus is equipped to be
operated by power from the electrical system of
the vehicle or conveyance while retaining its
capability of being operated by other sources of
power.

Electronic apparatus includes cellular phones, fax
machines, radios, tape and disc players, and similar
equipment or devices for the recording, reproduction,
receiving, or transmitting of sound or pictures. Elec-
tronic apparatus also includes accessories used in
conjunction with such apparatus, including antennas,
tapes, wires, records, discs or other media.

When there is loss of tapes, compact discs or similar
media by theft from a motor vehicle or other motor-
ized land conveyance, we will pay up to $150 for the
tapes, compact discs or similar media. '

do not pay for loss to:

. Land motor vehicles and parts.

a. We do cover vehicles not subject to motor
vehicle registration which are:
1) Designed to assist the handicapped; or
2) Used solely to service the residence premises.

powered from the electrical system of motor vehicles
or any other motorized land conveyances.

. Property rented or held for rental to others away

from the residence premises.

. Property of roomers, boarders ‘or tenants not related

to anyone we protect.

. Any of .the following:

a. Books of account, drawings, or other paper
records containing business data; .

b. Electronic data processing tapes, wires, records,
discs, or other software media containing busi-
ness data. This includes business data stored 'in
computers and related equipment.

However, we do cover the cost of unexposed or
blank records or media. :

. Radar detectors. : .
. Property specifically insured by this or any other

insurance.



© $1000

$2500

9. Except as.provided under Special Limits -- Personal
Property, property pertaining to a business conducted
away from the residence premises unless at the time
of loss such property is on the residence premises.
However, we do not cover such property on the resi-
dence premises while it is stored, held as samples, or
held for sale or delivery after sale. ‘

10. Land and water, including natural water, above or
below the surface.of the ground.

SPECIAL LIMITS -- PERSONAL PROPERTY

Limitations apply to the following personal property.
These limits do not ‘increase the amount of insurance
under Personal Property Coverage:

Description of Personal
of Insurance In  Property Subject to
Any One Loss  Limitations

$500 eAnimals, birds and fish

$500 eMoney, travelers checks, stored value
: cards, bank notes, bullion, numismatic
property, gold other than goldware or
gold-plated ware, silver other than
silverware or silver-plated ware, and

platinum other than platinumware

Total Amount

®Theft, misplacing or losing of trading
cards, including sports cards

£2000 eAccounts, bills, deeds, evidences of
debt, letters of credit, notes other than

- bank notes, passports, securities,

tickets, stamps and philatelic property .

_ oTrailers and campers. not otherwise

$2000 .. )
insured, whether licensed or not

“eWatercraft, including their trailers,
whether licensed or not, furnishings,
equipment and outboard motors

$2000

$2000

eManuscripts , :
sProperty. pertaining. to- a business
actually conducted on the residence
premises, . including - property . in
storage, held as samples, or held for
sale or delivery after sale :

$500 *Business property away from the res-
» idence’ premises, regardless of whether
" - the business is conducted on or away

from the residence premises

$3000 eTheft, misplacing or losing of guns
_ and related equipment.

$3000, oTheft, misplacing or losing  of

T jewelry, watches, furs, precious and
o .. Semi-precious stones '

$3000 "eTheft, misplacing -:or losing of

SR silverware, “silver-plated ware,

goldware, gold-plated  ware and

pewterware

10% of . oPersonal property usually situated at

Personal any residence owned or occupied by
Property anyone we protect other than a resi-
Coverage dence premises. Personal property in a

newly-acquired principal residence is
not subject to this limitation for the 30
days immediately after you begin to
move property there.

(bui not less
than $2000)

LOSS OF USE COVERAGE

OUR PROMISE

If an insured property loss makes your residence premises
uninhabitable, we will pay all reasonable additional living
expenses while you and members of your housechold
reside elsewhere. :

Payment shall be for the shortest time required to repair
or replace the premises or, if you choose, for you to per-
manently relocate.

These payments will not exceed a 12 month period.

We will also pay for your loss of normal rents resulting
from the loss, less charges and expenses which do not
continue while the rented part of the residence premises
1s uninhabitable. We will pay this loss of normal rents
only until the rented part is habitable.

If a loss from a peril covered under Perils We Insure
Against occurs at a neighboring premises, we will pay
additional living expenses and loss of normal rents for up
to two weeks should civil authorities prohibit you from
OCCUpYing your premises.

These perods of time are not limited by the expiration
of this policy.

No deductible applies to this coverage.

We will not pay for loss or expense due to the cancella-
tion of any lease or agreement.

This coverage also applies to a loss at a covered sec-
ondary location. : :

PERILS WE INSURE AGAINST

We pay for direct physical loss to property insured under
the Dwelling, Other Structwres and Personal Property
Coverages, except as excluded or limited herein.

WHAT WE DO NOT COVER -- EXCLUSIONS

Under the Dwelling, Other Structures and Personal Prop-
erty Coverages: ‘ : ’

We do not pay for loss resulting directly or indirectly
from any of the following, even if other events or hap-
penings contributed concurrently, or in sequence, to the

" loss:

1. by collapse, other than as provided in What We Also
Pay, (2) Collapse. -




. caused by freezing by temperature reduction of a

plumbing, heating, air conditioning, gutters and drain
spouts, or fire protective system, or of a houschold
appliance, or by discharge, leakage or overflow from
within the system or appliance caused by freezing,
while the dwelling is vacant, unoccupied or being
constructed.

There is coverage if you have used reasonable care
to;
a. maintain heat in the building; or
b. shut off the water supply and drain the system
or appliances of water.

. by freezing, thawing, pressure or weight of water or

ice, whether driven by wind or not, to a fence, pave-
ment, patio, deck, swimming pool, foundation,
retaining wall, bulkhead, pier, wharf or dock. :

. caused by constant or repeated seepage or leakage of

water or steam over a period of weeks, months or
years from within a plumbing, heating, air condi-
tioning, or fire protective system, or a household
appliance.

However, there is coverage if the loss is sudden and
accidental.

. caused by:

a. termites, vermun, insects, rodents, birds (except
glass breakage), skunks, raccoons, spiders or
reptiles; .

b. mechanical breakdown, deterioration, wedr and
tear, marring, inherent vice, latent defect, tree
roots, rust, smog; wet or dry rot, mold, fungus
or spores;

¢. the discharge, disposal, release or escape of any
solid, liqud, gaseous or thermal irritant,
pollutant or contaminant, including smoke,
vapors, soot, fumes, acids, alkalis, chernicals and
waste. Waste includes matenals to be recycled,
reconditioned or reclaimed;

d. smoke, unless the loss is sudden and accidental.
Smoke from agricultural smudging or industrial
operations is not covered even if the loss is
sudden and accidental;

e. bulging, cracking, expansion, settling or

* shrinking in ceilings, foundations, floors, patios,
decks, pavements, roofs or walls.

If a. through e. cause water damage not otherwise
excluded, from a plumbing, heating, air conditioning,
or fire protective system, household appliance,
waterbed or aquarium, we cover loss caused by the
water. Coverage includes the cost of tearing out and
repldcing any part of a building necessary to repair
the system or apphance. This does not include loss
to the defective system or appliance (other than a
waterbed or aquarium) from which the - water
escaped.

. caused by animals or birds kept by anyone we

protect or kept by a residence employee of anyone we
protect.

. by theft of property from within a dwelling under

construction unless that property has become a part
of the building, or of matenals and supplies for use
in the construction until the dwelling is completed
and ¢ccupied.

Under items 1. through 7. any ensuing loss not
excluded is covered. :

. by earth movement, due 1o natural or manmade

events, meaning earthquake, including land shock

10.

13.
14.

15.

16.

waves, or tremors before, during, or after a volcanic
eruption, mine .subsidence, -sinkhole, landslide,
mudslide, mud flow, earth sinking, rising, or shifting.
Direct loss by fire, explosion, sonic boom, theft or
breakage of glass resulting from- earth  movement,
mine subsidence, sinkhole, landslide, mudslide, mud
flow, earth sinking, rising or shifting is covered.

. by water damage, meaning:

a. flood, surface water, waves, tides, tidal water or
 overflow of a body of water. We do not cover
spray from any of these, whether or not driven
by wind;
b. water or sewage which backs up through sewers
or drains or water which enters into and over-
. flows from within a.sump pump, sump pump
well or any other system designed to remove
subsurface water which is drained from the foun-
dation area; or
c. water below the surface of the ground. This
includes water which exerts pressure on, or
flows, seeps or leaks through any part of a
building or other structure, including sidewalks,
driveways, foundations, pavements, patios,
swimmuing pools or decks.

We do pay for direct loss that follows, caused by fire,
explosion, sonic boom or theft.

by power interruption if the interruption takes place
away from the residence premises. However, we. will
pay forloss to the contents of refrigerator or freezer
units on the residence premises, from either power or
mechanical failure (other than contents used for busi-
ness purposes). If a loss from a peril covered under
Perils We [nsure Against happens on the residence

- premises as a result of a power interruption off prem-

1ses we will cover only loss caused by that peril. - We .
will pay for loss caused by a power interruption
occurring on the residence premises,

. by war, whether declared or undeclared, discharge of

a nuclear weapon (even if accidental), hostile or
warlike action in time of peace or war, insurrection,
rebellion, revolution, civil war, usurped power,
including action taken by governmental authority in
defending against such an occurrence. :

. by nuclear action or radiation or radioactive contam-

mnation, however caused. Nuclear action includes
nuclear reaction, discharge, radiation or radioactive
contamination, whether manmade or occurring
naturally.

Loss caused by nuclear action is not considered loss
by fire, explosion, sonic boom or smoke.

If loss by fire results, we will pay for that resulting
loss.

by radon gas contamination.

by the enforcement of any ordinance or law regu-
lating the construction, repair or demolition of a
building or other structure, unless specifically pro-
vided under this policy. 'We do cover loss caused by
actions of civil authorities to prevent the spread of a
fire caused by a perl covered under Perils We [nswre
Against. L '
by neglect of anyone we protect to use all reasonable
means to protect covered property at and after the
time of loss or when property 1s threatened by a peril
covered under Perils We Insure Against.

by intentional loss, meaning any loss arising from an
act committed by or at the direction of anyone we
protect with the intent to cause a loss.




175by acts ordecisions, including. the failure: 10 -act- or
. decide, of- any’ person, group, organization, or gov-
. ernmental body. - : S KR
'18. by the destruction, confiscation or seizure of prop-
erty by order of any governmental or cjvil authonty.
We do cover loss caused by actions of governmental
or civil authorities 1o prevent the spread of a fire
caused by a peril covered under Perils We Insure
Against. . i
19. by the inability to correctly- process, recognize, dis-
" tlinguish, interpret or dccept any date or time for loss
or damage 1o electrénic data processing equipment,
- computer networks, computer hardware (including
microprocessors either as part of a computer system
or operating outside of a system), computer pro-
grams, software, media or data. * . R

We will not pay for: . . , .
a. any repair, restoration, replacerment or modifica-
tion. to carrect any deficiencies- or:-change ‘any
+ features or functions; or o
b. loss or damage, regardless of when the electronic
data processing equipment, computer hardware,
computer programs, software, media or ' data
were purchased, obtained or installed.

Under the Dwelling Coverage and Other Structures Cov-
erage: . :

We do not pay for loss:

1. by weather conditions if any penl excluded by this
policy contributesto the loss in any way,

2. caused by, resulting from, contributed to or aggra-
vated by faulty or inadequate
a. planning, zoning, development: S
b. design, development of specifications, workman-
- ship, construction; .o

C. materials used in construction; or

d. maintenance; - -

of property whether on or off the residence premises
by any person, group, organization, or governmental
body. . :

Under the Personal Property Coverage:

We do not pay forloss:

1. caused solely by breakage . of eyeglasses,, glassware;
statuary, marble, bronzes, bric-a-brac, *porcelains,
jewelry, waltches, cameras; photographic lenses and
similar fragile articles. There is coverage for breakage
of . the property by or resulting from fire, lightning,
windstorm, hail, explosion, sonic boom, riot or civil
commotion, aircraft, vehicles, smoke (unless caused

- by agricultural smudging or industrial operations),
vandalism or alicious mischief, theft including
attempted theft, water unless otherwise excluded, and
sudden and accidental tearing = apart, cracking,

burning or bulging of a steam, hot water or air con-’

ditloning system.

2. by dampness of atmosphere or extremes of temper-

ature unless the loss is directly caused by rain, snow,
sleet or hail, - . :

3. by damage to property (other than jewelry, watches

- and furs) being refinished, renovated or repaired.

4. by, collision (other than collision with a Jand
vehlicle), sinking, swamping or stranding of watercrafl
including their trailers, furnishings, equipment and
outboard motors. : ' '

5. by seizure, destruction or confiscation by order of

- any government or public authority. . o

6. by theft while at another dwelling or adjacent struc-
tures owned by, rented to, or occupied by anyone we
protect unless anyone we protect is temporarily
residing there.

Property of a student we protect is covered while at
a residence away from home. This coverage: is not
subject to the 10% .of Personal: Property Coverage
limit under. Special Limits - Personal Property. i

Theft losses must be promptly repdrted to us and to
the police; ’ A

WHAT WE ALSO PAY

(1) AUTOMATIC GARAGE DOOR OPENER.

We will pay up to $500 for loss to personal property,
including the garage door, at“the residence “premises
resulting from the use or malfunction of an automatic
garage door opener. : o ) :

(2) COLLAPSE

We will pay for direct physical loss to insured. property
involving collapse of a building or any part of a building.
Collapse means the sudden caving in or falling down of a
building or part of a building. . Collapse of a building, or
part.of a building must result in &c nability of that
property to be used for its current intended purpose,

Collapse does not.include: :
"1 a building or part of a building that is in' danger of
collapsing; ' ' _

2. a building or part of a building that is standing even
_if it shows evidence of cracking, bulging, sagging;
bending, leaning, settling, shrinkage, expansion; or
3. part of a building still standing but is no longer

. attached to another part of the building, . -

Loss to insured property involving collapse of a building
or"a.ny‘lpan of ‘a building must be caused only by one or
more of the following:

1. fire -or lightning, windstorm or hail, explosion, sonic
booem, riot or civil commotion, aircraft, vehicles,
- vandalism or malicious mischief, breakage of glass,
falling objects, or weight of ice, snow or sleet;
. hidden decay, or hidden insect or vermin damage not
known to anyone we protect prior to the collapse;
weight of people, animals, contents or equipment;
weight of rain which collects on a roof;
use of defective materals or methods in con-
‘struction, remodeling, or renovation if the collapse
orcurs during the course of the construction, remod-
eling or renovation, a

We will not be liable for,loés under 2., 3., 4. or-5. abave
to the following property unless the loss is a direct result
of the collapse of a building or any part of a building:

- Cloth awning, fences, pavements, palios, swimmming

" pools, -decks, underground pipes, flues; . drains,

cesspools, septic’ tanks; foundations, refaining walls -
bulkheads, piers, wharves or docks. - - .



Payment will not mcrease the amount of insurance
applymg 1o the loss. .

(3) CREDIT CARD, CHARGE PLATE 'CHECK FORGERY
AND COUNTERFEIT MONEY PROTECTION .

We will pay up to- $2500 for the legal obligation of
anyone we protect to pay because of theft, forgery or
unauthorized use of any credit or fund transfer card,
charge plate, check or negotiable instrument issued to or
registered in the name of anyone we protect. We will also
pay for loss each time anyone we protect unknowingly
accepts counterfeit money.

No deductible applies to this coverage. We require evi-
dence of loss.

We will not pay for:

1. loss arising from any business; |
2 loss arising ‘from anyone we protecl

When loss is discovered, anyone we protect must give us
immediate notice. If the loss involves a credit or fund
transfer card or charge plate, anyone we protect must
also give immediate notice to the issuer of the card or
plate. Failure to comply with the terms and condmons
of the card or plate voids this protection. .

If a loss occurring during the policy period is discovered
within a year after the policy has been cancelled, we will
pay for the loss. If a prior loss-is discovered during the
policy period-and no other insurance applies, we will pay
for the loss. We have the right 1o investigate and settle
any claim or suit before making payment. Full payment
of the amount of insurance ends our obligation under
each claim or suit.

Repeated losses caused by or involving one person are to
be considered one loss.

If a claim is made or suit is brought against anyone we
protect for liability under the Credit Card or Charge
Plate Protection, we will provide a defense. The defense
will be at our expense, with a lawyer we choose.

We have the option under the Check Forgery Protection
to defend at our expense anyone we protect or their bank
against a snit for the enforcement of payment.

(4) DEBRIS REMOVAL AFTER LOSS

We will pay the expense for removal of:

1. debris of covered property followmg loss under Perils
We Inswre Against,

ash, dust or particles from volcanic eruption that has
caused direct Joss to a building or property within a

building; or

3. fallen trees which cause damage to covered property,
- provided coverage is not afforded elsewhere by this

policy.

2.

If the amount of insurance applying 1o the loss is
exhausted, we will pay up to an ‘additional 5% of the
amount of insurance applymg to the damaged property
for removal of debris.

We will also pay up to $1000 per occurrence with a limit
of $500 per tree for the removal of fallen trees on the res-
idence premises if loss is caused by windstorm, hail or
weight of ice, snow or sleet even when covered property
is not damaged

(5) EMERGENCY REMOVAL OF PROPERTY

We will pay for property damaged in any way while

. removed {rom your residence premises because of danger

10

from an insured peril. Coverage is limited to a 30-day
period from. date of removal. Payment will not increase
the amount of insurance applying to the loss. o

(6) FIRE DEPARTMENT SERVICE CHARGES‘-

We. will pay all reasonable fire department service
charges to save or protect insured property. Payment is
in addition to the amount of insurance applying to the
loss. , ,

No deductible app]ies to this coverage.

(7) FIRE EXTIN(JUISHER RECHARGE

We will pay expenses incurred to recharge portable fire
extinguishers after they are used to fight a ﬁre

No deductible applies to this coverage.

(8) LOCK REPLACEMENT AFTER LOSS

At your request, we will pay up to- $250 to replace keys
and locks to-the exterior doors of the residence premises,
as well as keys and locks to your other property (autos,
boats, etc.), if the keys are stolen during a theft loss. This
coverage does not apply to keys and locks perta.mmg to
business property.

We will’ pay for replacement of automatic garage door
transmitters when a transmitter has been stolen. Cov-
erage 15 also provided for the cost to reprogram the fre-
quency on additional transmitters and/or the control unit
box.

No deductible applies to this coverage.

(9) LOSS ASSESSMENT

f!lcable to Section [ and Section [[ - Personal
Lza jlity Coverage Only)

We will reimburse you for an assessment charged against
you as owner or tenant of the residence premises by an
association or corporation of property owners, minus
any other valid and collectible insurance available to the
association or corporation covering the same assessment.
Under Property Protection - Section [, the assessment
must result from a direct loss 1o .property, owned by all
the property owners collectively, caused by any of the
Perz/p We I[nswure Against. Under Section [l - Personal
Liability Coverage Only, the assessment must result from
an occurrence covered under this policy.

Unless otherwise shown on the Declarations, our
amount of inswrance for this protection is $5000 per
assessment.



. '

If you are assessed for a covered water loss, we will pay
your share of the cost of tearing out and réplacing any
ppart of an insured location necessary 1o tepair the system
or.apphance. - ) R

The policy deductible applies to each dwelling under
Property Protection - Section [ only. . '

We will not pay if the loss is caused by earthquake or
land shock waves or tremors which ogcur before, during

or after a volcanic eruption.

We also will not pay for any l'oss‘éssé'séments'charg»ed by
a governmental body.

(10) MECHANICAL SERVANT AND ROBOT
_PROTECTION-~ 1 < =" -

Wé’will"paﬂlf up*to $500 for loss to personal property at
the residence premises caused  ‘by malfunction of a

mechanical sefvant orrobot. '~
(11) NON-OWNED RESIDE.NC_E’S.

We will ‘pay uﬁ to” $1000 for loss by theft and’ vandalism
or malicious mischief to residences occupied. by, but not
owned by anyone we protect. '

(12). ORDINANCE OR LAW COVERAGE

If.a loss by a Peril We Insure Against occurs.to covered
property, or the building containing the covered. prop-
erty, we will pay for the increased costs incurred due to
the enforcement of any.-ordinance or law that is in force
at the time of the loss.yp.to 10% of the amount of
insurance .under Dwelling Coperage or $5000, whichever
1s greater. - ) - .

You may use this coverage for:

1. the construction, demolition, renovation or repair of
- the portion of the ‘building-damaged by a' Peril We
Insure Against; or o
«2. the demolition and reconstruction of the undamaged
" portion of the building if the entire: building must be

demolished because of damage by a-Peril We [nsure
. Against; or e R :
3. the removal or replacement of the undamaged
portion of the building because of the repair or
- replacement of the portion of the building. damaged
. - by a'Peril We Insure Against, or.. .. . .
-4. the. removal :of debris resulting from. the con-
. struction, demolition, renovation; repair or replace-
.ment of 1.; 2. or 3. . -

Ordinance or Law Coverage does not include coverage
for: SR o ' Co :

1. loss in value to any covered building due tothe
requirements of any ordinance or law; or .

2. the cost to comply with any ordinance or law
requiring the testing, monitoring, cleaning up,
Temoving, containing, treating, detoxifying, neutral-
izing, responding to or assessing the.'effects of any
solid, liquid, gaseous or thermal irritant, pollutant or
contaminant in or on any covered building.

(13) TEMPORARY REPAIRS AFTER LOSS

We will pay for reasonable and necessary expenses for
temporary repairs to protect covered property from
further damage after loss by a peril covered under Perils
We Insure Against. Payment will not increase the
amount of insurance applying to the loss.

(14) TREES, SHRUBS, PLANTS AND LAWNS

We will pay up to an additional 5% of the amount of
insurance under Dwelling Coverage for loss to. trees,
shrubs, plants and lawns at-the residence premises, :

Coverage applies only to loss caused by the following
perils covered under Perils We [nsure Against: fire or
lightning, explosion, sonic boom; rot. or civil
commotion, aircraft, vehicles, smoke, vandalism or mali-
cious mischief and theft. - o

We will not pay for:

1. more than $500 on any one tree, shrub or plant;

2. damage to lawns. by vehicles owned or operated by a
resident of the residence premises; .

3: trees, shrubs, plants or lawns grown for business pur-
poses. : :

DEDUCTIBLE

We will pay for loss minus the deductible shown on the
Declarations. Unless otherwise provided in an endorse-
ment, in the event of total Joss to the Dwelling from a
covered peril, the deductible will not apply.

The deductible does not apply to:

. Loss of Use Coverage -

. Credit Card, Charge Plate,

-Counterfeit Money Protection
Fire Department Service Charges

. Fire Extinguisher Recharge

. Lock Replacement After Loss.

Check F ('Jrg'eiy -and
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. RIGHTS. AND- DUTIES -- CONDITIONS -- SECTION |

(1) ABANDONMENT OF PROPERTY

We are not required to accept abandoned property.

(2) APPRAISAL

If you and we fail to agree on the amount of loss, on the
written demand of either, each party will choose a com-
petent appraiser and notify the other of the dppraiser’s
identity within 20 days after the demand is received. The
appraisers will select a competent and impartial umpire.
pr the appraisers are unable to agree upon an umpire
within 15 days after both appraisers have been identified:,



you or we can ask a judge of a court of record in‘the
state where your residence premises is located to select an
umpire.

The appraisers shall then set the amount of loss. If the
appraisers-submit a written report of an agreement to us,
the amount agreed upon shall be the amount of loss. If
they cannot agree, they will submit their differences to
the umpire. A written award by two will determine the
amount of loss.

Each party will pay the appraiser it chooses, and equally
bear expenses for the umpire and all other expenses of
the appraisal. However, if the written demand for
appraisal is made by us, we will pay for the reasonable
cost of your appraiser and your share of the cost of the
umpire.

We will nat be held to have waived any rights by any act
relating to the appraisal.

(3) AUTOMATIC ADJUSTMENT OF

COVERAGE AMOUNTS
Dwelling, Other Structures, Personal Property

* Dwelling

The amount of insurance applying to the Dwelling is
the replacement cost at the time of loss. We will
adjust ‘the premium for the next policy period to
reflect any change in the replacement cost.

You are required to notify us or our Agent of any
improvements or other changes to the dwelling
which exceed $5000. This notice must be given 1o us
within 90 days after such improvements or changes
are started. If we are not notified, we do not cover
loss to such improvements - or changes. Your
premium may be adjusted dunng the current policy
period to reflect the additional amount of insurance.

¢ Other Structures

The amount of insurance applying to Other Struc-
tures is the amount shown on the Declarations.- We
will keep track of rising costs and at the next policy
period we will adjust the amount of your Other
Structures Coverage if necessary. Your premium will

be adjusted at each policy period to reflect any

change.

During the policy period, if there is an increase in
construction costs and a loss occurs, we will reflect
the increase in the ‘amount of insurance before
making payment. There will be no charge for this
additional coverage.

* Personal Property

The amount of insurance applying to Personal Prop-
erty Coverage is the amount shown on the Declara-
tions. Adjustment in this amount will be made
proportionately to the adjustment of Other Struc-
tures Coverage.

(4) ERIE OPTION

If we give” you written notice within 30 days after. we
receive your signed, sworn statement of loss, we may
repair or replace any part of the property damaged with
equivalent property.

(5) GLASS REPLACEMENT

Loss to glass caused by a peril covered under Perils We
Insure Against will be settled on the basis of replacement
with safety glazing materials when required by law.

{6) INCRE.ASE OF HAZARD

Unless -we agree beforchand, coverage is suspended if the
hazard is substantially increased by any means within the
contro] or knowledge of anyone we protect.

(7) LOSS PAYMENT

We will settle any claim for loss with you. We will pay
you unless some other person is named in the policy or
15 legally entitled to receive.payment. We will.pay within
30 days after we receive. your proof .of loss and the
amount of loss is finally determined by one of the fol-
lowing: '

1. we have reached an agreement with you; or

2. there is an entry of final judgment; or
3. there is a filing of an appraisal award on your behalf.

(8) LOSS SETTLEMENT

The increased cost incurred to comply with any ordi-
nance or law is not included under this condition, except
for coverage that is provided under What We Also Pay,
Ordinance or Law Coverage. : ' R

Loss to Dwelling Coverage,- Other Structures Coverage
and Personal Property- Coverage will-be settled on a
replacement cost basis, without deduction for depreci-
ation. I

Dwelling and Other Structures Coverage

Payment will not exceed the smallest of the follei.ng

amounts:

1. the replacement cost of that part of the dwelling
damaged for ‘equivalent construction and use on the
same premises; or :

2. the amount actually and necessarily spent 10 repair
or replace the damaged dwelling. : :

We will pay no more than the actual cash value of the
damage until the actual repair or replacement is com-
pleted. However, when the loss is both less than $2500
and less than 5% of the amount-of insurarice applying to
the loss, we will pay the replacement cost before actual
repair or replacement is completed.

You may disregard the replacement cost provision and

" make claim for loss or damage to buildings on an actual
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cash value basis. However, you still have the right to
make claim, within 180 days after the loss, for any addi-
tional amounts we will be required to pay under this
Loss Settlement provision.

Personal Property Coverage

1. Payment will equal the cost at the time of loss of a
new article identical to the one damaged, destroyed



or stolen. If the identical article is no longer manu-
. factured or is not available, we will pay the cost of a
new article similar to that damaged or destroyed and
which is of comparable quality and usefulness. This
provision also applies under Damage To FProperty of
Others Coverage as provided under Section 11,
- 2. We also cover the cost of repair or replacement of:

® carpeting

* household appliances

¢ cloth awnings ‘

* outddor antennas and outdoor equipment.

3. Under Personal.Property Coverage we do not cover
loss to property:

a.
tion;

b. unless repaired or replaced;

c. which is outdated or obsolete and which is
stored or not being used;

d. which by its nature cannot be replaced by a new
article including, but not limited to, antiques,
fine arts, souverurs, and collectors’ items;

e. which is at a secondary residence or at a resi-
dence rented to others.

When replacement coverage does not apply because of
aniexclusion under this section we will pay actual cash
value at the time of loss.  ~ :

We will pay the smallest of the following amounts for
any one item of insured property: ‘

1. replacement cost;
2. repair cost;
3. any special limitations described in the policy.

When the replacement cost for the entire loss is more
than $2500, we will not pay more than the actual cash
value for the loss or damage until actual repair or
replacement is completed.

You may make claim for loss on an actual cash value
basis and then make claim within one year after the loss
for any additional amounts we are required to pay under
this Loss Settlement provision.

(9) LOSS TO A PAIR OR SET

If there is a loss to a pair or set we may:

1. repair or repldce any part of the pair or set to restore
it to its value before the loss; or

2. pay the difference’ between actual cash- value of the
property before and after the loss.

(10) MORTGAGE CLAUSE

Loss under Dwelling Coverage or Other Structures Cov-
erage shall be payable to mortgagees named ori' the Dec-
larations, to the extent of their interest and in the order
of precedence. - '

unless maintained in good and workable condi~'

Our Duties

We will:

1. protect the mortgagee’s interests in an insured
building. This protection will not be invalidated by
any act or neglect of anyone we protect, any breach
of warranty, increase in hazard, change of ownership,
or foreclosure if the mortgagee has no knowlédge of
these conditions; i

2. give mortgagee 30 days prior notice if we cancel or
refuse to continue this policy.

3. give mortgagee notice if you cancel this policy.

Mortgagee’s Duties

The mortgagee will:

1. furnish proof of loss within 60 days after receiving
notice from us if you fail to do so;

2. pay upon demand any premium due if you fail to do
50;

3. notify us of any change of ownership or occupancy
or any increase in hazard of which the mortgagee has
knowledge;

4. give us the right of recovery against any party liable
for loss. This shall not impair the mortgagee’s right
10 recover the full amount of the mortgage debt;

5. after a loss, permit us to satisfy the mortgage require-
ments and receive full transfer of the mortgage and
all securities held as collateral to the mortgage debt;

6. at our request, submit 10 examinations under oath.

Policy conditions relating to Appraisal, Loss Payment
and Sidt Against Us apply to the mortgagee. :

This condition shall also apply 1o any trustee named on
the Declarations.

(11) NO BENEFIT TO BAILEE

No bailee shall benefit, directly or indirectly,.from this
Insurance.

(12) OTHER INSURANCE

If both this insurance and other insurance apply to a
loss, we will pay our share. Our share will be the propor-
tionate amount that this insurance bears to the total
amount of all applicable insurance, except insurance in
the name of an association or corporation of propert
owners. ' . B :

If there is other insurance in the name of an association
or corporation of property owners covering the same
property covered by this policy, the other insurance
applies first.

(13) PERMISSION GRANTED TO YOU

Coverage applies even when your described dwelling is
vacant or unoccupied, except where limited under Exclu-
sion (2), Section {. . i
You may make alterations, additions and repairs to your
building, and complete structures under construction.
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You may waive your rights to recovery against another
involving the insured property. This must be done in
writing prior to a loss.

(14) RECOVERED PROPERTY

If we have made payment on property which has later
been recovered by you or us, you or we will notify the
other of the recovery. You have a right to the recovered
property. If you elect to have the property, you will
repay us the amount of our payment to you.

(15) SUIT AGAINST US

We may not be sued unless there is full compliance with
all the terms of this policy. Suit must be brought within
one year (Maryland - three years) after the loss or
damage occurs. ’ : .

(16) WHAT TO DO WHEN A L.OSS HAPPENS

In case of a loss, anyone we protect must:

1. give us or our Agent immediate notice of the loss. If

the loss 15 due to criminal activity or theft, you must

also notify the police;

do whatever possible to recover and protect the

property from further damage. If it is necessary to

protect the property,. you must make reasonable

repairs, and keep a record of all repair costs;

3. furnish a complete inventory of damaged property
including quantity, actual cash value and amount of
Joss claimed; . :

. produce for examination, with permission to copy,
all books of accounts, bills, invoices, receipts, other
vouchers.and other financial information as we may
reasonably require; :

5. show us or our representative the damaged: property,
as often as may be reasonably required;:

. at our request, separately submit to examinations
and statements under oath and sign a transcript of

" the same;

cooperate with us in our investigation of a loss and

any suits; .

8. send us, within 60 days after our request, your signed
and sworn proof of loss statement which includes an
an explanation of the following:

a. time and cause of loss; ,
b. your. interest in the property and the interest of
all others involved,

c. any encumbrances on the property; . ..

d. other policies which may cover the loss;

e. any c{;emges in title, use, occupancy or pos-
session of the property which occurred during

the policy term;

f. when required by us, any plans, specifications
and ‘estimates for the repair of the damaged
building; .

. the inventory of damaged property as prepared

in 3. of this condition;

receipts for any additional living costs as a result

of the loss, and records of pertinent rental loss;

i. in case of claim under Credit Card, Charge
Plate, Check Forgery and Counterfeit Money
Protection, an affidavit stating amount, time and
cause of loss. '

HOME AND FAMILY. LIABILITY PROTECTION -- SECTION Il

Personal Liability Coverage includes Bodily Injury. Liability Coverage, Property Da.rﬁage Liability Coveragé and Per-

sonal Injury Liability Coverage.
BODILY INJURY LIABILITY COVERAGE

PROPERTY DAMAGE LIABILITY COVERAGE

OUR PROMISE

We will pay all sums up to the amount, shown on the
Declarations which anyone we protect becomes-legally
obligated to pay as damages because of bodily injury or
property damage caused by an occurrence during the
policy period. We will pay for only bodily injury or prop-
erty damage covered by this policy.

We may investigate or settle any claim or suit for
damages against anyone we protect, at our expense. If
anyone we protect is sued for damages because of bodily
" injury or property damage covered by this policy, we will
provide a defense with a lawyer we choose, even if the
allegations are not true. We are not obligated to pay any
“claim or judgment or defend any suit if we have already

used up the amount of insurance by paying a judgment
or settlement. ) o

PERSONAL INJURY LIABILITY COVERAGE

_ OUR PROMISE

We will pay all sums up to the amount shown.on the
Declarations which anyone we protect becomes legally
obligated to pay as damages because of personmal injury
caused by an offense committed durning the policy period.
We will pay for only personal injury covered by this
policy.

We may investigate or settle any claim or suit for
damages against anyone we protect, at our expense... If
anyone we protect 13 sued -for damages because of per-
sonal injury covered by this policy, we will provide a
defense with a lawyer we choose, even if the allegations
are not true. We are not obligated to pay any claim or
judgment or defend any suit if we have already used up

‘the amount of insurance by paying a judgment or settle-

ment.



MEDICAL PAYMENTS TO OTHERS
COVERAGE =~ =

OUR. PROMISE

We will pay the necessary medical expenses incurred or
medically determined within three years from the date of
an accident causing bodily injury. or personal injury. This
three-year limitation does not apply to funeral expenses.

This coverage does not apply. to you or regular residents
of-your household, other than residence employees.

To others, we will pay only in the following situations:
1. To a person on an insured location with the permis-

sion of anyone we protect; or
'2. To a person off an insured location if the bodily
injury or personal injury: , '
~ a. arises out of a condition on an insured location
.or adjoining ways;
b..is cauised by tlie activities of anyone we protect;
c. is 'caused by a residence employee in the course
~ of employment by anyone we protect;
d. is caused by an animal anyone we protect owns
or is caring for.

Payment under this coverage is not an admission of
liability by us or anyone we protect.

WHAT WE DO NOT COVER -- EXCLUSIONS
Bodily Injury Lia'bili(y Coverage '
Property Damage Liability Coverage

Personal Injury Liability Coverage

Medical Pi);mellts To Others Co;'ernge

We do not cover under.-llloa’i['y Inju}y Liabi/iry Coverage,
Property Damage Liability Coverage, Personal Injury

Liability Coverage and-Medical Payments To Others Cov-
erage: . A -

1. Bodily injury, property damage or personal injury
expected or intended by anyone we protect even if:

a. the degree, kind or quality of the injury or

damage is different than what was expected or
intended; or ’ ' .
~ .. bs a different person, entity, real or personal prop-
. -erty .sustained the injury or damage than- was
expected or intended.

. We do cover reasonable acts committed to protect
persons and property.

2. Bodily injury, property damage or personal injury

arising out of business pursuits of anyone we protect.

We do cover: . - . - ]
a. activities normally considered non-business;
b. business pursuits of salespersons, collectors, mes-
. sengers and clerical office workers employed by
others. We do not cover installation, demon-
stration and servicing operations;
¢. business pursuits of educators while employed by
- others, as educators, including corporal punish-
ment of pupils; :

d. occasional business activities of anyone we
protect. These include, but are not limited to,
babysitting, caddying, lawn care, newspaper
delivery and other similar activities.

We do not cover regular business activities or
business activities for which a person is required
to be licensed by the state.

e. the ownership of newly-acquired one or two
family dwellings, but only for a period of 30
consecutive days after acquisition unless
descnibed on the Declarations. .

3. Bodily injury, property damage or personal injury
anising out of the rental or holding for rental of the
residence premises by anyone we protect.

We do cover if the residence premises is:

a. occasionally rented or held for rental to others as
a residence;

b. rented or held for rental in part as a residence,
unless for the accommodation of more than
three roomers or boarders; . )

c. rented or held for rental in .part as an office,
school, studio or private garage.

4. Bodily injury, property damage or personal injury
arising out of the rendering or failing to render pro-
fessional services. Professional services include, but
are not limited to: . :

a. any architectural, engineering or industrial design
services;

b. any medical, surgical, dental or other services
contributing to the health of persons or animals;

. any beauty or barber services;

d. any legal, accounting or insurance services;

e. the servicing, installation, or maintenance of
computer hardware or software;

f. the selling, designing, licensing, consultation,
franchising, furnishing or creation of computer
hardware or software, including:electronic data .
processing programs, designs, specifications,
manuals or instructions. .

5. Bodily injury, property damage or personal injury
arising out of any premises owned by or rented to
anyone we protect which is not an insured location.
This exclusion does not apply to bodily injury or
personal injury to a residence employee ansing out of
and in the course of employment by anyone we
protect.

6. Bodily injury, property damage or personal injury
ansing out of the ownership, maintenance or use of:

a. aircraft;

b. any land motor vehicle owned or operated by or
rented or-loaned to anyone we protect.

We do cover motor vehicles if:

1} they are used solely at an insured location
and not subject to motor vehicle registration;

2) they are kept in dead storage at an insured
location; :

3) they are a recreational land motor vehicle
not designed for use on public roads while at
an insured location;

4) they are a golf cart, wherever used or
located; . o

5) they are a lawn or farm type vehicle or
snowblower, wherever used or located, if not
subject to motor vehicle registration;

6) they are designed 1o assist the handicapped.

¢. watercraft: :

1} owned by or frequently rented to anyone we
protect if it has inboard or inboard-outdrivg
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motor power of more than 75 horsepower:
or

2) owned by or frequently rented to anyone we
protect if it is a sailing vessel 26 feet or more
in length; or

3) powered by one or more outboard motors
with more than 75 total horsepower owned
by anyone we protect at the beginning of the
policy period.

However, if anyone we protect acquires watercraft,

regardless of horsepower, coverage applies during the -

policy period. If the watercraft is acquired within 60
days otpthe end of the policy period, we will provide
coverage for a maximum of 60 days. We have the
right to charge you an additional premium.

- Exclusion 6. c¢. does not apply while the watercraft is

stored on shore.

Exclusion 6. does not apply to bodily injury or personal

injury to any residence employee arising out of and in the

course of employment by anyone we protect.

We do not cover lability anising out of the negligent

entrustment of an aircraft, motor vehicle or watercraft

excluded in 6.

We also do not cover statutorily imposed vicarious par-

ental liability for the actions of a child or minor using an

aircraft, motor vehicle or watercraft excluded in 6.

7. Bodily injury, property damage or personal injury

arising out of war (declared or undeclared), civil war,
insurrection, rebellion or revolution.

Discharge of a nuclear weapon is considered a
warlike act, even if accidental.

8. Bodily injury or personal injury which arises out of
or results from a communicable disease or condition
transmitted by anyone we protect to any  other
person through a parasite, virus, bacteria or any
other organism.

9. Except as provided in paragraph 2. ¢. under “What
We Do Not Cover - Bodily Injury Liability Coverage,
Property Damage Liability Coverage, Personal [njury
Liability Coverage and Medical Payments To Others
Coverage,” bodily injury, property damage or per-
sonal injury which arses out of the sexual
molestation, corporal punishment or physical or
mental abuse by anyone we protect.

10. Bodily injury; property damage or personal injury
which arises out of the use, sale, manufacture,
delivery, transfer or possession by any person of a

Controlled Substance(s) as defined by the Federal .

Food and Drug Law at 2] US.C.A. Sections 811
and 812. Controlled Substances include but are not
limited to cocaine, LSD, marijuana and all narcotic
drugs. However, this exclusion does not apply to the
egitimate use of prescription drugs by a person fol-
lowing the orders of a licensed physician.

11. Bodily injury, property damage or personal injury
which anises out of the discharge, disposal, release or
escape of any solid, liquid, gaseous or thermal
irritant, pollutant or contaminant, including smoke,
vapors, soot, fumes, acids, alkalis chemicals, and
waste.  Waste includes materials to be recycled,
reconditioned or reclaimed,

12. Punitive or exemplary damages and related defense
costs.

We do not cover under Bodily Injury Liability Coverage,
Property Damage Liability Coverage or Personal Injury
- Liability Coverage: '

1. Liability assumed under any oral contract or agree-
ment, or by contract or agreement in conneclion
with any business of anyone we protect.

2. Liability for your share of any loss assessment
charged against all members of an association or cor-
poration of property owners. This exclusion does
not apply to What We Aiso Pay, (9) Loss Assess-
ment, Section [ of this policy.

3. Property damage to property owned by anyone we
protect.

4. Property damage to property rented to, occupied or
used by, or in the care 'of anyone we protect. This
exclusion does not apply to property damage caused
by fire, explosion, sonic boom or smoke, or by acci-
dental discharge of water from a waterbed or
aguarium. ‘ ,

5. Bodily injury or personal injury to any person eligible
to receive any benefits required to be provided or
voluntarily provided by anyone we protect under any
workers compensation, non-occupational disability
Or occupational disease law,

6. Bodily injury, property damage or personal injury for
which anyone we protect is covered under any
nuclear energy liability policy, or would be covered if
its amounts of insurance had not been exhausted.

7. Bodily injury or personal injury arising out of busi-
ness pursuits of anyone we protect, other than busi-
ness pursuits covered by this policy.

8. Bodily injury or personal injury to employees of
anyone we protect arising out of employment.

This exclusion does not apply to bodily injury to a
residence employee arising out of and in the course
of employment by anyone we protect.

9. Personal injury arising out of willful violatibn of a
law or ordinance by anyone we protect.

10. Personal injury arising out of civic or public activities
performed for pay by anyone we protect.

11. Suits for libel, slander or defamation of character
made against anyone we protect if the publication or
statement:

a. took place before the effective date of this insur-
ance; or -
b. was knowingly untrue. :

12. Bodily injury or personal injury to you and if resi-
dents of your household, your relatives, and persons
under the age of 21 in your care or in the care of
your resident relatives.

Under Medical Payments To Others Coverage we do not
cover bodily injury or personal injury:

1. to a residence employee if it occurs off an insured
location and does not arise out of or in the course of
employment by anyone we protect.

2. to any person eligible to receive any benefits required
to be provided or voluntarily provided under any
workers compensation, non-occupational disability
or occupational disease law. _

3. from any nuclear reaction, radiation or radioactive
contamination, or any consequence of. any of these.

4. 1o anyone we protect or other person(s) who resides
on the insured location, except a residence employee.

WHAT WE ALSO PAY

Payment for the following is in addition to the amounts
of insurance shown on the Declarations.



(1) CLAIM EXPENSES
We pay:
1. court costs, to defend or settle as we believe proper,

any claim or suit against anyone we protect, for -

damages covered under this policy. Our payment of
the limit of protection for a settlement, judgment, or
deposit in court ends our duty to pay under this
item.

2. expenses incurred, 1o investigate and defend or settle
as we believe proper, any claim or suit against
anyone we protect for damages covered under this
Policy. Our payment of the limit of protection for a
settlement, judgment, or deposit in court ends our
duty to pay under this item. '

3. post-judgment interest, but only that portion of the
post-judgment interest which accrues on that part of
any judgment that does not exceed the limit of pro-
tection on a suit we defend. Our payment, offer in
writing, or deposit in court of that part of the judg-
ment which does not exceed the limit of protection
ends our duty to pay any post-judgment interest
which' accrues after the date of our payment, written
offer or deposit. ‘

4. prejudgment interest or delay damages awarded on
that part of any judgment that does not exceed the
limit of protection. If we offer in writing to pay the
applicable limit of protection, we will not pay any
prejudgment interest or delay damages for the period
of time after the offer. ) '

5. reasonable expenses anyone we protect may incur at
‘our réquest to help us investigate or defend a claim
or suit. This includes up to $300 a day for actual
loss of eamnings (but not loss of other income) and
vacation time or other benefit loss.

6. premiums on the following types of bonds, but not
for bond amounts greater than the limit of pro-
tection:

a. appeal bond in a suit we defend;

b. bal bond (with premium of $500 or less)
required due to an accident or related traffic vio-
lation involving a vehicle we insure;

c. attachment bond to release property of anyone
.we protect due to an accident or related traffic

- violation involving a vehicle covered by this
policy. . T

RIGHTS AND -DUTIES -
(1) DUTIES OF AN INJURED PERS

SON. - MEDICAL
PAYMENTS TO OTHERS COVERAGE =~ =

The injured person or someone acting on behalf of that
person will:

1. give us written proof of claim, as soon as possible,
urider oath if required; o

2. sign papers at our request to allow us to obtain
medical reports and copies of records.

The injured person will submit to mental and physical
examination by doctors selected by us as often as reason-
ably required. We may pay the injured person-or the
provider of the services.

We have no duty to apply for or furnish such bonds.
7. reasonable lawyers” fees up to $50 which anyone we

protect incurs because of arrest, resulling from an

accident involving a vehicle covered by this policy.

(2) DAMAGE TO PROPERTY OF OTHERS

We pay, on a replacement cost basis, up to $1000 per
occurrence for property damage to property of others
caused by anyone we protect.” This coverage also applies
to property of others in the possession of anyone we
protect. :

We will not pay for property damage:

1. to the extent of any amount recoverable under

Section [ of this policy;

2. caused intentionally by anyone we protect who has

attained the age of 13;

3. to property owned by anyone we protect;

4. to property owned by or rented to a tenant of
anyone we protect or a resident of your household;

. arising out of:

a. an act or omission in connection with a premises
(other than an insured location) owned, rented or
controlled by anyone we protect; -

b. business pursuits; or ’

c. ownership, maintenance or use of a motor
vehicle, aircraft or watercraft. We will pay for
properly damage to a land motor vehicle
designed for recreational use off public roads
while in the possession of or caused by anyone
we protect if:

1} not subject to motor vehicle registration, and
2) not owned by anyone we protect.

W

(3) FIRST AID EXPENSES
We pay reasonable expenses for first aid to other persons

and amimals at the time of an accident involving anyone
we protect.

(4) LOSS ASSESSMENT - PERSONAL LIABILITY
COVERAGE ONLY

See What We Also Pay, (9) Loss Assessment - Section .-

CONDITIONS - SECTION 1i
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(2) LIMITS OF PROTECTION

This insurance applies separately 10 anyone we protect.
Regardless of the number of people we protect, claims
made or persons injured, our total liability under Per-
sonal Liability Coverage for damages resulting from one
occurrence, offense, claim or suit will not exceed the
amount shown on the Declarations for Personal Liability
Coverage. All bodily injury, property damage and per-
sonal injury resulting from one accident or from contin-
uous or repeated exposure to the same general conditions
is considered the result of one occurrence, offense, claim
Or suit,

Qur total liability under Medical Payments To Others
Coverage for all medical expense payable for hodily injury
and personal injury to any one person will not exceed the
“Each Person” amount shown on the Declarations.
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(3; ‘OTHER INSURANCE - PERSONAL LIABILITY
COVERAGE C

This insurance is excess over any other valid and collect-
ible insurance. However, if the other insurance is specif-
ically written as excess insurance over this policy, the
limuts of this policy apply first.

If at the time of loss there is other insurance in the name
of an association or corporation of property owners cov-
ering the same property covered by this policy, the insur-
ance afforded by this policy shall be excess over the
amount recoverable under such other insurance.

(4) SUIT AGAINST US

We may not be sued unless there is full cbmphance with
all the terms of this policy.

No one has the right to make us a party to a suit to
determine the Liability of anyone we protect.

The legal liability of anyone we protecf must be deter-

mined before suit under Personal Liability Coverage may

be brought against us. This determination may be by a
court of law or by wrtten agreement of all parties,
including us.

(5) WHAT TO DO WHEN AN OCCURRENCE, OFFENSE,
CLAIM OR SUIT HAPPENS :

When there is an occurrence, offense, claim or suit
anyone we protect ‘will:

1. notify us or our Agent in writing as soon as possible,
stating: '
a. your name and policy number;

b. the time, place, and circumstances of the occur-
rence, offense, claim or suit; .

¢. names and addresses of injured persons and wit-
nesses.

2. give us: :

a. promptly, any papers that relate
rence, offense, claim or suit; .

b. a signed statement containing all the facts about
the occurrence, offense, claim or suit,

3. at our request: :

a. assist in making settlement;
b. help us enforce any right of recovery against any
party liable to anyone we protect; :
c. cooperate with us in our investigation -of a loss
. and any suit; :
d. attend hearings and trials; :
. assist us in securing and giving evidence and in
obtaining the attendance of witnesses;
f. separately submit to examinations and state-’
" ments under oath and sign transcripts of same;
g. authorize us to obtain records and other infor-
mation;, N '
h. answer all reasonable questions about the occur-
rence, offense, claim or suit; ' :
1. allow us to inspect and appraise the damaged
property before 1ts repair or disposal.

4. under the coverage Damnage To Property Of Others,
send us, within 60 days of our request, sworn proof
of loss. ~ ‘ s

5. not make payments, assume obligations or incur
expenses, except at one’s own cost, other than for
first aid to other persons and animals at the time of
the bodily:injury. ‘

to the occur-
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RIGHTS AND DUTIES -- GENERAL POLICY CONDITIONS -- SECTION| & II

We, you and anyone else protected by this policy must
do certain things in order for the terms of this policy to

apply.
(1) ACCOUNTING

If the premium payment plan chosen for this policy
includes a service charge, the service charge is paid to the
Erie Indemnity Company.

The following applies only to policies issued by Erie Insur-
ance Exchange: . .

Erie Indemnity Company may keep up to 25% of the
premium written or assumed by Ere Insurance
Exchange as.compensation for (A) becoming and acting
as Attorney-in:-Fact, (B) -managing the business and
affairs of Erie Insurance Exchange and (C) paying
general administrative expenses, including sales commis-
sions, salaries and employee benefits, taxes, rent, depreci-
ation, supplies and data processing. -
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The rest of the premium will be placed on thé books of
the Erie Insurance Exchange. We will deposit or invest’
this amount as permitted by law. This amount will be
used to pay losses, loss adjustment expenses, investment
expenses, damages, legal expenses, court costs, taxes,
assessments, licenses, fees, any other governmental fines
and charges, establishment of reserves and surplus, and
reinsurance, and may be used for dividends and other
purposes Erne Indemnity Company decides are to the
advantage of the Subscribers. .

(2) ASSIGNMENT

Interest in this policy may be transferred only with our
written consent. We may require evidence that all
Named Insureds approve the assignment. :

(3) BANKRUPTCY OF ANYONE WE PROTECT

Bankruptcy “or insolvency of anyome we protect or
anyone we protett’s estate will not relieve us of our obli-
gations. .



\ '

(4) CANCELLATION
Your Right to Cancel

You may cancel this policy by mailing or delivering to
our Agent or us written notice stating at. what future date
you want the cancellation to take effect. We may waive
these requiremerits by confirming the date of cancellation

to you in writing. .
Our Right to Cancel or Refuse to Continue

We may cancel or refuse to continue this policy or any
coverage by mailing you written notice stating the effec-
tive date of our action. Our action will comply with the
laws of the state where your residence premises is located.
Our cancellation or refusal to continue this policy will
not take effect until at least 30 days (Maryland - 45

days), except for non-payment of premium after we send _

it. The effective date for cancellation for non-payment
of premium will be in compliance with the laws of the
state in which you reside.

We reserve the right to cancel for your non-compliance
with our premium payment plans. We do not waive our
right to cancel, even if we have accepted prior late pay-
ments.

Method of Giving Notice

Mailing notice to the address shown on the Declarations
will be sufficient proof of notice. The policy period will
end on the date and time stated in the notice.

Return of Premium

If your policy is cancelled by you or us, we will return
the pro rata unused share of your premium. Carncella-
tion will be effective even if we have not given or offered
the returned premium.

(5) CONCEALMENT, FRAUD OR
MISREPRESENTATION

This entire policy is void as to you and anyone we
protect if, whether before or after a Joss:

1. you or anyone we protect have intentionally con-

cealed or misrepresented any material fact or circum-

stance concerning this insurance; or

there has been fraud or false swearing by you or

anyone we protect as to any matter that relates to

this insurance or the subject thereof: or

3. you or anyone we protect engage in fraudulent
conduct as to any matter that related to this insur-
ance or subject thereof,

2.

In the event of 1., 2. or 3. above, we will

not pay for any
loss. '

(6) CONTINUGIUS POLICY

Your policy is a continuous policy. It will continue in
force until cancelled. by you or terminated by us as
explained in the Cancellation Condition. Each year we
will send you a Declarations which shows the premium
due for the next policy period.

In return for this service, you must'mail us written notice

prior to the new policy period if you want to cancel. If
we do not receive this notice, your policy remains in
force and you must pay us the earned premium due for
this time.

(7) COOPERATION

You agree to cooperate with us by:

1. truthfully completing and promptly returning ques-
tionnaires and audit forms about this insurance;

2. permitting and helping with inspections and audits;
and

3. complying with

" improve your risk.

specific  recommendations  to

(8) HOW YOUR POLICY MAY BE CHANGED

This policy conforms to the laws of the state in which
your residence premises is located. If the laws of the
state change, this policy will comply with those changes,
Your policy may change by asking us. Your Tequest
must contain enough information to identify you.
Asking our Agent is the same as asking us. If we agree
with your request, we will then issue a Declarations.

We will give you the benefit of any change in coverage
made by us, if it does not require” additional premium.
This change will be effective as of the date we implement
the change for you in your state.

If the information we use 1o determine the premium for
your coverage(s) changes during the policy period, we
may adjust your premium. Premium adjustments will be
made using rules and rates in effect for our use.

(9) OUR RIGHT TO RECOVER FROM OTHERS

After we make a payment under this olicy, we will have
the right to recover from anyone else held responsible for
the loss. This right will not apply under Section [ if you
have waived it in writing prior to the loss.

Anyone to whom we have paid will sign papers and do
whatever is required to transfer this right to us, and do
nothing to harm this right. :

Anyone receiving payment {from us and someone else for
the same loss will reimburse us up to our payment less a
proportionate share of the costs (including attorney fees)
of such recovery.

We will pay all reasonable expenses anyone may incur at
our request to help us recover damages from anyone else
held responsible. This includes up to $300 a day for
actual loss of earnings.

This condition does not apply under Section [ - Medical
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Payments To Others Coverage or Damage To Property
Of Others.

(10) PRIORITY

This insurance will first protect you, your spouse residing
n your household and then others we protect.



V(‘11) SURVIVORS’ COVERAGE: . : 3. your legal representative, but only while performing
- ’ ' duties as your representative and only until the end
If you die, the policy will cover: of the policy period during which your death occurs.

1. anyone we protect who is a member of your house-
hold at the time of your death, but only while a resi- (12) TIME OF INCEPTION
dent of the resjdence premises;

2. anyone having lawful possession of insured property  If this policy replaces coverage in other policies which
until a representative is appointed, but only untilthe  end on the inception date of this policy, but at a different
end of the policy period durmg which your death time, then this policy will take effect when the other cov-
occurs; . erage ends.

This policy has been ﬂgned on our behalf at Erie, Pennsylvania by our President and Secrctary If required by law, it
has been countersigned on the Declarations by our authorized Agent. . .

Secrelary D - President -

ERIE INSURANCE GROUP

Home Office » 100 Erie insurance Place + Erig, PA 165;10 . ‘(8.14) 870-2000
Visit our Websile al www.eriginsurance.com

2005 Ultracover (Ed. 2/01) UF-8213
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JAMES J. WITKOWSKY, CPCU, AIC, AIM
Claims Manager

ERIE INSURANCE GROUP

Branch Office + 3410 Wesl 121h Streat » Erie, Pennsyivania 16505 (814) 451.5000
Toll Free 1-877-771-3743 « Fax (814} 451-5060 + www.erieinsurance.com

September 8, 2003

Brenda Buck
R.R. 1, Box 463A
Morrisdale, PA 16858-9513

RESERVATION OF RIGHTS

Re: ERIE Claim #010110488941

ERIE Policy #Q59-1805275
ERIE Insured: Brenda Buck

Date of Loss: 9/3/03
Dear Ms. Buck:

This letter is in regard to a claim that you submitted to Erie Insurance Group on September 4, 2003, involving
your foundation wall caving in.

As you are aware, this adjuster conducted an investigation at your dwelling on Thursday, September 4, 2003
and Friday, September 5, 2003. At the current time, Erie Insurance Group has referred a cause inspection to
Richard Hughes, engineer out of Cleartield, Pennsylvania.

Please be advised at this time that Erie Insurance Group is continuing to investigate this matter. Investigation
of this claim is being conducted with full and completed Reservation of Rights afforded to Erie Insurance
Group under the policy of insurance issued to Brenda A. Buck. This policy is the HomeProtector Ultracover
Policy Q59-1805275 (Edition 02/01), effective from November 18, 2002 to November 18, 2003. Our
investigation of this claim at this time is not to be construed as a waiver of any of the exclusionary provisions
of your HomeProtector Ultracover Policy.

Based on the information that we have to date, Erie Insurance Group is reserving the right to deny or disclaim
coverage because certain policy exclusions or provisions may apply, or may not have been met. Specifically,
we reserve the right to deny this claim based on the following provisions in your HomeProtector Ultracover
Policy. Please refer to pages 7, 8 and 9 of your HomeProtector Ultracover Policy, which states under:
WHAT WE DO NOT COVER -- EXCLUSIONS
Under the Dwelling, Other Structures and Personal Property Coverages:

We do not pay for loss resulting directly or indirectly from any of the following, even if
other events or happenings contributed concurrently, or in sequence to the loss:

3. by freezing, thawing, pressure or weight of water or ice, whether driven by wind or
not, to a fence, pavement, patio, deck, swimming pool, foundation, retaining wall,
bulkhead, pier, wharf, or dock;

4. caused by constant or repeated seepage or leakage of water or steam over a period of
weeks, months or years from within a plumbing, heating, air conditioning or fire
protective system or a houschold appliance.

However, there is coverage if the loss is sudden and accidental Brenda Buck
T47776_1
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Brenda Buck
Page 2
September &, 2003

8. by earth movement, due to natural or manmade events, meaning earthquake, including
land shock waves or tremors before, or during, or after volcanic eruption, mine
subsidence, sinkhole, landslide, mudslide, mud flow, earth sinking, rising or shifting.
Direct loss by fire, explosion, sonic boom, theft or breakage of glass resulting from
earth movement, mine subsidence, sinkhole, landslide, mudslide, mud flow, earth
sinking, rising or shifting is covered.

9. by water damage, meaning:

a. flood, surface water, waves, tides, tidal water or overflow of a body of water.
We do not cover spray from any of these, whether or not driven by wind;

¢. water below the surface of the ground. This includes water which exerts
pressure on, or flows, seeps or leaks through any part'of a building or other
structure, including sidewalks, driveways, foundations, pavements, patios,
swimming pools or decks.

We do pay for direct loss that follows, caused by fire, explosion, sonic boom or
theft. o

Also, please refer to page 9 of the policy which states:
Under the Dwelling and Other Structures:
We do not pay for loss:

1. by weather conditions, if any peril excluded by:this policy contributes to the loss in
anyway;

2.. caused by, resulting from, contributed to or aggravated by faulty or inadequate:
a. planning, zoning, development; .
b. design, development of specifications, workmanship, construction;
c. materials used in construction; or
d. maintenance ;

of property whether on or off the resident premises by any person, group, organization or
governmental body.

Please be aware that Erie Insurance Group is not, at this time, denying coverage, but is reserving the right to
do so at some time in the future. It appears to be in the best interest of all concerned parties that Erie :
Insurance Group, without prejudice or waiving any of its rights, continues to investigate this matter at this
time. ‘

Erie Insurance Group does not waive its right to assert any of the policy exclusions. Additionally, Erie
Insurance Group does not waive its right to assert any additional policy exclusions or conditions that were not
mentioned in this letter. We suggest that you take a copy of your insurance policy along with this letter to any
. personal attorney .of your choice, if you desire Brenda Buck

747776



Brenda Buck
Page 3
September 8, 2003

We also wish to advise you that a claim should be submitted to any other insurance carrier who may have a
potential for coverage of this incident. :

Nothing in this letter is intended to waive or alter any of the terms, conditions or defenses under the policy of
insurance in question, all of which are expressly reserved and reaffirmed.

If you have any questions or concerns, please feel free to contact me.at the number listed below or you niay
correspond to Erie Insurance Group, P.O. Box 966, Clearfield, Pennsylvania 16830.

Sincerely,

Steven Terry
Claims Adjuster
Erie Branch Claims
(814) 768-3538
ST:gjp
By certified mail - return receipt requested

cc: S, Terry
cc: File

747776_1
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JAMES J. WITKOWSKY, CP¢U, AIC, AIM
Claims Manager

ERIE INSURANCE GROUP

Branch Office + 3410 West 12th Slrest + Erie, Pennsylvania 16505 « (814) 451-5000
Toll Free 1-877-771-3743 + Fax (814) 451.5060 « www.erleinsurance.com

September 18, 2003

Brenda A. Buck !
R.R. 1, Box 463A |
Morrisdale, PA 16858-9513 o

Re: ERIE Claim #010110488941
ERIE Policy #Q59-1805275
ERIE Insured: Brenda Buck
Date of Loss: 9/3/03

Dear Ms. Buck: - .

We have reviewed the facts of this case. As you probably know, our obligation as an insurer is to reimburse
you only when a covered loss takes place. We must be guided by all information available to us. :

We wish. to be fair in handling your claim but the facts indicate that there is no coverage under your |
Ultracover Homeowners Policy effective from November 18, 2002 to November 8, 2003. For this reasdn, we
must respectfully decline to make payment of your claim. ' :

Our decision is based upon the following. Please refer to your Ultracover Homeowners Policy with Erié{
Insurance Group, pages 7 through 9 where it states under: o

' WHAT WE DO NOT COVER -- EXCLUSIONS

Under the Dwelling, Other Structures and Personal Property Coverages:
We do not pay for loss resulting directly or indirectly from any of the following, even if other eventé or
happenings contributed concurrently, or in sequence, to the loss: :
3. by freezing, thawing, pressure or weight of water or ice, whether driven by wind or not, to 4

fence, pavement, patio, deck, swimming pool, foundation, retaining wall, bulkhead, pier, \vliarf
or dock. :

4. caused by constant or repeated seepage or leakége of water or steam over a period of weeks,%

months or years from within a plumbing, heating, air conditioning, or fire protective system), or a
household appliance. ' : .

However, there is coverage if the 1055 is sudden ‘and ‘accidental L g

8. by earth movement, due to natural or marmade events, meaning earthquake, including land
shock waves, or tremors before, during, or after a volcanic eruption, mine subsidence, sinkhole,
landslide, mudslide, mud flow, earth sinking, rising, or shifting. Direct loss by fire, explosidn,
sonic boom, theft or breakage of glass resulting from earth movement, uiine subsidence, sinkhole

L : 754674 _1
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Brenda A. Buck
Page 2
September 18, 2003

landslide, mudslide, mud flow, earth sinking, rising or shifting is covered.
9. by water damage, meaning:

a. flood, surface water, waves, tides, tidal water or overflow of a body of water. We db not
‘cover spray from any of these, whether or not driven by wind; ' -

c. water below the surface of the ground. This includes water which exerts pressure om, or
flows, secps or leaks through any part of a building or other structure; including
sidewalks, driveways, foundations, pavenents, patios, swimming pools or decks,

-Additionally, please refer to page 9 of the policy:
Under the Dwelling Coverage and Other Structures Coverage:
We do not pay for loss:
1. by weather conditions if any peril excluded by this policy contributes to the loss in any way.’
2. caused by, resulting from, contributed to or aggravated by faulty or inadequate
planning, zoning, development;
design, development of specifications, workmanship, construction;

materials used in construction; or
maintenance;

oan oo

of property whether on or off the residence premises by any person, group, organization, or
governmental body,

As you are aware, our investigation revealed that the cause of the loss was subsurface rain water putting -
pressure on your foundation and ultimately causing the one foundation wall to cave in, coupled with improper
construction of the foundation itself. As outlined in the above paragraphs, these causes of losses are
specifically excluded under your Ultracover Homeowners Policy; therefore, once again, no coverage exists on
this loss.

It should be noted that you had brought to light a pin hole leak in the underground water line caused by a
"kink" due to improper construction. As you are aware, both Erie Insurance Group and the engineer, Rich
Hughes, believe that this had no bearing whatsoever on the failure of the wall. Be advised even if it did the
exclusion listed earlier in the above paragraphs would still apply and there would still be no coverage for the
loss at hand. : )

)

A
EREE,

ERIE INSURANCE GROUP
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Brenda A, Buck
Page 3 . :
September 18, 2003 _ . C

After your review of the policy and the language of this letter, should you have any questions or commeiits,
please feel free to contact me. If you have any disagreements with this determination with respect to the: denial .
of coverage, please advise in writing, in detail, the basis of any disagreement that you may have. We will, of
course, review any documentation or additional information that you provide us with. :

As always, Erie Insurance Group reserves all of its rights, exclusions, defenses and limitations under this
policy, and-by this notification, it is not waiving any of its rights, limitations, defenses or other exclusions
under the Ultracover Policy. In the event that information becomes available and would constitute an
additional basis for denijal of coverage, we will advise.

If you wish to discuss this matter further, please contact me at (814) 768-3538, or correspond to Erie Inéurance
Group, P.O. Box 966, Clearfield, Pennsylvania 16830,

Sincerely,

Steven Terry
Claims Adjuster
Erie Branch Claims

ST:ca

cc:  Hrenko Insurance Agency

P.0. Box 35
Phillipsburg, PA 16866
cc: S. Terry
cc: File

D
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

BRENDA A. BUCK,
Plaintiff,
VS.
ERIE INSURANCE GROUP,

Defendant.

" CIVIL DIVISION

No. 03-1648 — CD

ANSWER AND NEW MATTER

Filed on behalf of Defendant,
ERIE INSURANCE GROUP

Counsel of Record for this Party:

KATHLEEN S. McALLISTER, ESQUIRE
Pa. |.D. No. 30764

DIiBELLA, GEER, McALLISTER & BEST
Firm 1.D. No. 099

312 Boulevard of the Allies
Third Floor
Pittsburgh, PA 15222

412-261-2900



NOTICE TO PLEAD

You are hereby notified to plead to the enclosed Answer and New Matter
directed to you within twenty (20) days from service hereof or a judgment may be entered
against you.

DIBELLA & GEER, P.C.

BY:KW——J/WW\

WATHLEEN S/ McALLISTER, ESQUIRE
Attorney for Defendant




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

BRENDA A. BUCK, CIVIL DIVISION
Plaintiff, No. 03-1648 — CD

VS.
ERIE INSURANCE GROUP,

Defendant.

ANSWER AND NEW MATTER

AND NOW, comes the Defendant, Erie Insurance Exchange, incorrectly
designated as “Erie Insurance Group,” by its attorneys, DiBella & Geer, P.C. and .

presents the following Answer and New Matter to the Plaintiff's Complaint as follows:
ANSWER

As Answer to the Plaintiffs Complaint for Declaratory Judgment-, Erie Insurance
Exchange avers as follows:

1. After a reasonable investigation, Erie Insurance Exchange (hereinafter
referred to as “Erie”) is without knowledge or information sufficient to form a belief as to
the truth or falsity of the averments of paragraph 1 of the Plaintiffs Complaint for
Declaratory Judgment. Therefore, they are denied and strict proof thereof is demanded

at the time of trial to the extent they are relevant and material.



2. The allegations of paragraph 2 of the Plaintiff's Complaint for Declaratory
Judgment are admitted in part and denied in part. Erie Insurance Group is not a legal
entity subject to suit. The correct ﬁame of this Defendant is Erie insurance Exchange.
Erie Insuraﬁce Exchange is a Pennsylvania corporation with its principal’ plaée of
business at 100 Erie Insurance Place, Erie, Pennsylvania, 16530. The remaining
allégations of paragraph 2 are denied as stated.

3. The allegations of paragraph 3 of the Plaintiff's Complaint for Declaratory
Judgment are admitted.

4. The allegations of paragraph 4 of the Plaintiff's Complaint for Declaratory
Judgment are admitted.

5. The allegations of paragraph 5 of the Plaintiffs Complaint for Declaratory
Judgment are admitted.

6. The allegations of paragraph 6 of the Plaintiff's Complaint for Declaratory
Judgment are admitted in part and denied} in part. It is admitted thét Erie issued its
policy number Q59-1805275 to tﬁe Plaintiff, Brenda A. Buck. It is further admitted that
Erie Ultra-Cover Insuranée Policy Form 2005 Ultra-Cover (Ed. 2/01) UF — 8213 is
attached as Exhibit “E” to the Plaintiff's Complaint for Declaratory Judgment. It is
denied that Exhibit “A” represents a true and correct copy of the policy at issue. The
policy attached as Exhibit "A” to the Plaintiffs Complaint for Declaratory Judgment fails
to include policy declarations, policy amendments and endorsements. |

7. The allegations of paragraph 7 of the Plaintiff's Complaint for Declaratory
Judgment are admitted in part and denied in part. It is admitted that the language as

set forth on page 7 of Erie Ultra-Cover Insurance Policy Form 2005 Ultra-Cover (Ed.



2/01) UF — 8213 is accurately quoted, in part, in paragraph 7 of the Plaintiffs Complaint
for Declaratory Judgment. It is denied that the said language is a conclusive statehent
of the terms, conditions, coverages, limitations, exclusions and conditions contained in
the Erie policy. A review of the entire policy is necessary to appropriately determine
available coverage under the Erie policy. By way of further answer, Erie incorporates
herein by reference the averments of its New Matter. |

8. The allegations of paragraph 8 of the Plaintiff's Complaint for Declaraiory
Judgment are admitted in part and denied in part. It is admitted that the language as
set forth on page 9 of Erie Ultra-Cover Insurance Policy Form 2005 Ultra-Cover (Ed.
2/01) UF — 8213 is accurately quoted, in part, in paragraph 8 of the Plaintiff's Complaint
for Declaratory Judgment. It is denied that the said language is a conclusive statement
of the terms, conditions, coverages, limitations, exclusidns and conditions contained in
the Erie policy. A review of the entire policy is necessary to appropriately determine
available coverage under the Erie policy. By way of further answer, Erie incorporates
herein by reference the averments of its New Matter.

9. After a reasonable investigation, Erie is without knowledge or information
sufficient to form a belief as to the truth or falsity of the averments of paragraph 9 of the
Plaintiff's Complaint for Declaratory Judgment. Therefore, they are denied and sfrict
proof thereof is demanded at the time of trial to the extent they are relevant and
material.

10.  The allegations of paragraph 10 of the Plaintiff's Complaint for Declaratory

Judgment are admitted.



11.  The allegations of paragraph 11 of the Plaintiff s Complaint for Declaratory
Judgment are denied in their entirety to the same force and effect as though repeated at
length herein. Erie specifically denies that the policy issued to the Plaintiff provides
coverage for the occurrence of September 3, 2003. To the contrary, the policy
specifically excludes loss caused directly or indirectly by collapse; freezing, thawing,
pressure or weight of water or ice to foundations, constant or repeated seepage or
leakage of water or steam over a period of weeks, months or yearé from within a
plumbing, heating, air conditioning or fire protective system or a household appliance;
by earth movement and/or by water damage. Moreover, the policy does not pay for loss
by weather conditions or loss caused by faulty or inadequate design, development of
specifications, workmanship, construction or rhaterials used'in construction. Although
the policy does brovide additional coverage for collapse as is set forth in the policy,

such coverage is only available for specified perils, none of which apply to the within

loss or occurrence. Since the loss as claimed is excluded, no coverage is available to

the Plaintiff for the occurrence of September 3, 2003. By way of further answer, Erie
incorporates herein by reference the averments of its New Matter.

12.  The allegations of paragraph 12 of the Plaintiff's Complaint for Declaratory
Judgment are admitted.

WHEREFORE, Erie Insurance Exchange demands judgment in its favor and
against the Plaintiff. Erie Insurance Exchange respectfully requests that this Court enter
judgment as follows:

a. Declare that the Plaintiff's claim for collapse or other damage due

to the alleged occurrence of September 3, 2003, is not covered
under the terms and conditions of the Erie Insurance Exchange

policy;



b. Declare that the Erie insurance Exchange policy, Q59-1805275 and
specifically policy exclusions for loss caused directly or indirectly by
collapse; freezing, thawing, pressure or weight of water or ice to
foundations, constant or repeated seepage or leakage of water or
steam over a period of weeks, months or years from within a
plumbing, heating, air conditioning or fire protective system or a
household appliance; by earth movement and/or by water damage
bar any coverage for the claimed occurrence of September 3, 2003,
and that the policy does not pay for loss by weather conditions or
loss caused by faulty or inadequate design, development of
specifications, workmanship, construction or materials used in
construction bar any coverage for the claim of Erie's insured,
Brenda A. Buck; and,

c. That Erie acted in good faith at all times relevant and material

hereto and at all times had a reasonable basis for its decision to
deny the claim of Brenda A. Buck.

NEW MATTER

As further Answer and New Matter, Erie Insurance Exchange avers as follows:

13.  The Plaintiffs Complaint for Declaratory Judgment fails to state a claim
upon which relief can be granted.

14.  The Erié Insurance Exchange policy, policy number Q59-1805275
contains conditions, limitations and exclusions which apply to all claims made against
the policy. More specifically, the policy contains an exclusion for “collapse” and

provides:

WHAT WE DO NOT COVER — EXCLUSIONS.
Under the dwelling, other structures and personal property coverages:
We do not pay for loss resulting directly or indirectly from any of the

following, even if other events or happenings contributed concurrently, or
in sequence, to the loss:



1. By collapse, other than as provided in what we also pay, (2)
Collapse.

15. To the extent that the occurrence of September 3, 2003, involving the
cave in or collapse of a basement foundation wall at the Plaintiff's residence constitutes
a collapse, this occurrence is not covered under the Erie policy. It is specifically
excluded by a clear and unambiguous exclusion.

16.  The Erie policy contains an exclusion for pressure of weight of water or ice

on foundations and provides:

WHAT WE DO NOT COVER - EXCLUSIONS.

Under the dwelling, other structures and personal property coverages:
We do not pay for loss resulting directly or indirectly from any of the
following, even if other events or happenings contributed concurrently, or
in sequence, to the loss:

3. By freezing, thawing, pressure or weight of water or ice,
whether driven by wind or not, to a fence,. pavement, patio,
deck, swimming pool, foundation, retaining wall, bulk head,
pier, wharf or dock.

17.  To the extent that the alleged occurrence of September 3, 2003, was
caused in whole or in part was caused by freezing, thawing, pressure or weight of water
or ice on the basement foundation wall, the said occurrence is not covered under the
Erie policy. It is excluded under the terms of a clear and unambiguous policy exclusidn.

18. The Erie policy contains an exclusion for loss caused by constant or

repeated seepage or leakage of water and provides:



WHAT WE DO NOT COVER — EXCLUSIONS.

Under the dwelling, other structures and personal property coverages:
We do not pay for loss resultihg directly or indirectly from any of the
following, even if other events or happenings contributed concurrently, or
in sequence, to the loss:

4. Caused by constant or repeated seepage or leakage of
water or steam over a period of weeks, months or years from
within a plumbing, heating, air conditioning, or fire protective
system, or a household appliance.

However, there is coverage if the loss is sudden and accidental.

19. To the extent that the alleged occurrénce of Septembef 3, 2003, was
cauvsed by constant or repeated seepage or leakage of water over a period of weeks,
months or years from a household plumbing, heating, air conditioning or fire protective
system, or any household appliance, the policy does not provide coverage for the loss
as claimed. It is excluded pursuant to a clear and unambiguous exclusion contained in
the Erie policy.

20. The Erie policy contains an exclusion for “earth movement” and provides:

WHAT WE DO NOT COVER — EXCLUSIONS.
Under the dwelling, other structures and personal property coverages:

We do not pay for loss resulting directly or indirectly from any of the
following, even if other events or happenings contributed concurrently, or
in sequence, to the loss:

8. By earth movement, due to natural or manmade events,
meaning earthquake, including land shock waves, or tremors
before, during or after a volcanic eruption, mine subsidence,
sink hole, landslide, mudslide, mud flow, earth sinking, rising
or shifting. Direct loss by fire, explosion, sonic boom, theft or
mine subsidence, sink hole, landslide, mudslide, mud flow,
earth sinking, rising or shifting is covered.



21. To the extent that the alleged occurrence of September 3, 2003, was
caused by earth movement, the loss as claimed is not covered under the terms and
conditions of the Erie policy.' It is excluded pursuant to the clear and unambiguous
earth movement exclusion contained in the Erie policy.

22.  The Erie policy contains an exclusion for “water damage” and provides:

WHAT WE DO NOT COVER — EXCLUSIONS.
Under the dwelling, other structures and personal property coverages:
We do not pay for loss resulting directly or indirectly from any of the
following, even if other events or happenings contributed concurrently, or
in sequence, to the loss:

9. By water damage, meaning:

kkdkk

c. Water below the surface of the ground. This includes
water which exerts pressure on, or flows, seeps or
leaks through any part of a building or other structure,
including  sidewalks, driveways, foundations, .
pavements, patios, swimming pools or decks.

We do pay for direct loss that follows, caused by fire,
explosion, sonic boom or theft.
23.  To the extent that the loss as claimed was caused by water damage, the
claim is not covered under the terms and conditions of the Erie policy. It is excluded
pursuant to a clear and unambiguous exclusion contained in the Erie policy.

24. The Erie policy contains an exclusion for “weather conditions” and

provides:



WHAT WE DO NOT COVER - EXCLUSIONS.

Khkkk

Under the dwelling, other structures coverage:

We do not pay for loss:

1. By weather conditions if any peril excluded by this policy
contributes to the loss in any way. '

25.  To the extent that the loss was caused in whole or in part by weather
conditions, the Erie policy does not cover the alleged claim of September 3, 2003. The

loss is excluded pursuant to a clear and unambiguous exclusion contained in the Erie

policy.

26. The Erie policy contains an exclusion for faulty “workmanship or

construction” and provides:

WHAT WE DO NOT COVER — EXCLUSIONS.

xhkkkk

Under the dwelling, other structures coverage:

We do not pay for loss:

2. Caused by, resulting from, contributed to or aggravated by
faulty or inadequate

a.

b.

Planning, zoning, development;

Design, development of specifications, workmanship,
construction;

Materials used in construction; or

~ Maintenance;



Of property whether on or off the residence premises by any
person, group, organization, or governmental body.

27. To the extent that the loss was caused in whole or in part by faulty or
inadequate design, specifications, workmanship, construction or materials used in
construction, the loss as claimed is not covered under the Erie policy. It is excluded
- pursuant to a clear and un.ambiguous exclusion contained within the Erie policy.

28. The Erie policy does provide additional coverage for collapse under
certain specified terms, conditions and limitations. More specifically, the policy

provides:

WHAT WE ALSO PAY.

*hkRkKKk

(2) Collapse.

We will pay for direct physical loss to insure property involving collapse
of a building or any part of a building. Collapse means the sudden
caving in or falling down of a building or part of a building. Collapse of a
building or part of a building must result in the inability of that property to
be used for its current intended purpose.

Collapse does not include:
1. A building or part of a building that is in danger of collapsing;
2. A building or part of a building that is standing even if it
shows evidence of cracking, bulging, sagging, bending,

leaning, settling, shrinkage, expansion; or

3. Part of a building still standing but is no longer attached to
another part of a building.

Loss to insured property involving collapse of a building or any part of a
building must be caused only by one or more of the following:



1. Fire or lightning, windstorm or hail, explosion, sonic boom,
riot or civii commotion, air craft, vehicles, vandalism or
malicious mischief, breakage of glass, falling objects, or
hidden insect or vermin damage not known to anyone we
protect prior to the collapse; :

3. Weight of people, animals, contents or equipment;
4. Weight of rain which collects on a roof,
5.  Use of defective materials or methods in construction,

remodeling or renovation if the collapse occurs during the
course of the construction, remodeling or renovation.

We will not be liable for loss under 2, 3, 4, or 5, above to the following
property unless the loss is a direct result of the collapse of a building or
any part of a building:
Cloth awing, fences, pavements, patios, swimming pools, decks,
underground pipes, flues, drains, cesspools, septic tanks,
foundations, retaining walls, bulk heads, piers, wharfs or docks.

29. To the extent that the occurrence of September 3, 2003, ié considered as
a collapse of a building or any part of a building, the additional coverage for collapse
extended under the Erie policy does not apply in that the occurrence was not due to a
peril listed in the additional coverage for collapse.

30. Based on the investigation conducted by Erie with regard to the Plaintiff's
claim, it is clear that policy exclusions as outlined above in the preceding paragraphs
apply to bar coverage for the alleged occurrence of September 3, 2003, and the
damage claimed under the Erie policy.

WHEREFORE, Erie Insurance Exchange demands judgment in its favor and

against the Plaintiff. Erie Insurance Exchange respectfully requests that this Court enter

judgment as follows:



Declare that the Plaintiff's claim for collapse or other damage due
to the alleged occurrence of September 3, 2003, is not covered
under the terms and conditions of the Erie Insurance Exchange

policy;

Declare that the Erie Insurance Exchange policy, Q59-1805275 and
specifically policy exclusions for loss caused directly or indirectly by
collapse; freezing, thawing, pressure or weight of water or ice to
- foundations, constant or repeated seepage or leakage of water or
steam over a period of weeks, months or years from within a
plumbing, heating, air conditioning or fire protective system or a
household appliance; by earth movement and/or by water damage.
Moreover, the policy does not pay for loss by weather conditions or
loss caused by faulty or inadequate design, development of
specifications, workmanship, construction or materials used in
construction bar any coverage for the claim of Erie's insured,
Brenda A. Buck; and,

That Erie acted in good faith at all times relevant and material
hereto and at all times had a reasonable basis for its decision to
deny the claim of Brenda A. Buck.

Respectfully submitted,

DIBELLA & GEER, P.C.

Kuaz—/) Mot A=
BY:
KATHLEEN S. McALLISTER, ESQUIRE
Attorney for Defendant

Erie Insurance Exchange




VERIFICATION

1, /(QH'{/\ /\/\CQU own of Erie Insurance Exchange hereby

verify the statements set forth in the foregoing ANSWER AND NEW MATTER are true and

correct to the best of my knowledge, information and belief.

| understand that false statements made herein are subject to the penalties of 18

Pa. C.S.A. Section 4904 relating to unsworn falsifications to authorities.

Vi) M A




CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of the within Answer and New Matter

has been forwarded to all counsel of record by first class mail this day (Q& of
QZWMM/\ ,200/?.‘

David C. Mason, Esquire
P.O. Box 28
Philipsburg, PA 16866

DIiBELLA & GEER, P.C.

BY: KMJJMW

KATHLEEN S. McALLISTER, ESQUIRE
Attorney for Defendant
Erie Insurance Exchange




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

BRENDA A. BUCK,
Plaintiff,
VS.
ERIE INSURANCE GROUP,

Defendant.

CIVIL DIVISION
No. 03-1648 ~ CD

MOTION FOR SUMMARY JUDGMENT

L4

Filed on behalf of Defendant,
ERIE INSURANCE GROUP

Counsel of Record for this Party:

KATHLEEN S. McALLISTER, ESQUIRE
Pa. 1.D. No. 30764

DIiBELLA, GEER, MCALLISTER & BEST
Firm 1.D. No. 099

312 Boulevard of the Allies
Third Floor
Pittsburgh, PA 15222

412-261-2900



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

‘BRENDA A. BUCK, ' CIVIL DIVISION

Plaintiff, No. 03-1648 — CD

VS.
ERIE INSURANCE GROUP,

Defendant.

MOTION FOR SUMMARY JUDGMENT

AND NOW, comes the Defendant, Erie Insurance Exchange (incorrectly

designated as "Erie Insurance Group,”), by its attorneys, DiBella, Geer, McAllister & Best , |

PC. and, pursuant to Pennsylvania Rule of Civil Procedure 1035.1 and 1035.2, presents

this Motion for Summary Judgment as follows:

1. This matter arises out of a Complaint for Declaratory Judgment filed on
behalf of the Plaintiff, Brenda A. Buck. A true and correct copy of the Plaintiffs Complaint
(without exhibits) is aﬁached thereto, incorporated herein__ang»:ma(}sed as Exhibit “A".

2. The suit concerns an incident of September 3, 2003, wherein a basement
foundation wall at the Plaintiff's residence caved in or c.ollnapsed.

3. By way of background, the Plaintiff, Brenda A. Buck, had entered into a
contract (along with her parents) for the construction of t'he house at 2720 Allport Cut-

Off, Morrisdale, Pennsylvania, 16858, with Michael W. Owens and Sons, Contractors,

on or about October 21, 1998.



4, Construction was completed in February of 1999, and the Plaintiff, Brenda
A. Buck, moved into the house shortly thereafter. Plaintiff continuously resided at the
Allport Cut-Off property since that time and up through the present time.

5. On September 3, 2003, Plaintiff had returned home from work in the late
afternoon. She heard a loud noise emanating from the basement and, upon
investigation, found a sea of mud and debris in the basement and also discovered that
the wall at the side of the house closest to'the attached garage had collapsed into the
basement. A true and correct copy of the Plaintiff's deposition is attached hereto,
incorporated herein and marked as Exhibit “B”". ! |

6. At her deposition taken May 10, 2004, the Plaintiff indicated that she had
no knowledge as to the cause of the collapse or the incident in question. Pertinent
pages regarding this issue are attached hereto as Exhibit "C". Plaintiff's Complaint, '
however, (see paragraphs 9 and 11 of Exhibit “A”) clearly terms this a collapse incident.

7. An investigation of the incident was conducted by Erie Insurance
Exchange. Erie retained the services of a consulting engineer, Richard T. Hughes, P.E.
Mr. Hughes investigated the collabse and prepared a written report outlining his findings
and conclusions. Mr. Hughes' report is attached h?r@_td£ iqcorporated herein and
marked as Exhibit “D". The report concludes:

Based -on the physical evidehce at the site, a review of Industry
Standards and finally my experience with other foundation collapses, it is
my professional opinion with high degree of engineering certainty that

the cause of the wall collapse is due to a lack of reinforcing combined
with recent severe rainstorms, which saturated the ground.

' The garage was built by a different contractor in November of 2001. The garage is attached to t?a’e'
house but has no basement.



Masonry walls must resist 3 types of loading (see attached reference).
In this instance, this wall failed under earth pressure and hydrostatic
(water) pressure.
This failure was not due to a water line break. The homeowner saw
water pouring and shooting side like it was under pressure. This is due
to the way the yard is sloped toward the house. A pinhole water leak
- would increase a home's meter reading to over 18,500 gallons per
quarter.

As often the case poor construction practices have caused the problem.

8. At all times relevant and material hereto, the Plaintiff, Brenda A. Buck, was
insured under an Erie Insurance Exchange Home Protector Ultra Cover Insurance
Policy at policy number Q59-1805275. A true and correct copy o.f the policy is attached
hereto, incorporated herein and marked as Exhibit “E”. _

9. After receiving notice of the loss from tﬁe Plaintiff, Erie Insurance
Exchange issued a reservation of rights. A true and correct copy of the reservation of
rights letter issued by Erie Insurance Exch'ange is attached hereto, incorporated herein
and markéd as Exhibit “F".

10.  Following further inveétigation and receipt of the engineer's report, Erie
Insurance Exchange denied Ms. Buck’s claim for -cdverage uﬁder the E,rie‘ Insurance
Exchange policy. A true and correct copy of the d;h‘;i'ékl"le:t'ter is attached hereto,
incorporated herein and marked as Exhibit “G”. |

11.  For all of the reasons as set forth below, the Erie Insurance Exchange
Home Owner's Policy issued to the Plaintiff, Brenda A. Buck does not provide coverage
for the loss as claimed in the Plaintiffs Complaint and therefore, Erie Insurance

Exchange is entitled to summary judgment as a matter of law.



12.  The Erie Insurance Exchange policy, policy number Q59-1805275

contains an exclusion for “collapse” and provides:

WHAT WE DO NOT COVER - EXCLUSIONS.
Under the dwelling, other structures and personal property coverages:

We do not pay for loss resulting directly or indirectly from any of the
following, even if other events or happenings contributed concurrently, or
in sequence, to the loss:

L

1. By collapse, other than as provided in what we also pay, (2)
Collapse. 2
13. To the extent»that the dccurrence of September 3 2QO3, involving the
cave in or collapse of a basement foundation wall at the Plaintiff's residence con-stitutes
a collapse, this occurrence is not covered under the Erie policy. It is specifically
~ excluded by a clear and unambiguous exclusion.
14.  The Erie policy contains an exclusion for pressure or weight of water or ice

on foundations and provides:

WHAT WE DO NOT COVER —~ EXCLUSIONS.
Under the dwelling, other structures and personal property coverages:

We do not pay for loss resulting directly or indirectly from any of the
following, even if other events or happenings ‘contributed concurrently, or
in sequence, to the loss:

3. By freezing, thawing, pressure or weight of water or ice,
whether driven by wind or not, to a fence, pavement, patio,
deck, swimming pool, foundation, retaining wall, bulk head,
pier, wharf or dock.

2 Although the policy does provide Additional Coverage for Collapse, see paragraph 26 of this Motion,
such coverage is not available for this claim as the collapse was not caused by a named peril. -‘ )



15.  To the extent that the alleged occurrence of September 3, 2003, was
caused in whole or in part was caused by freezing, thawihg, pressure or weight of water
or ice on the basement foundation wall, the said occurrence is not covered under the
Erie policy. It is excluded under the terms of a clear and unambiguous policy exclusion.

| 16. The Erie policy contains an exclusion for loss caused by constant or

repeated seepage or Iéakage of water and provides:

WHAT WE DO NOT COVER — EXCLUSIONS.

Under the dwelling, other structures and personal property coverages:
We do not pay for loss resulting directly or indirectly from” any of the
following, even if other events or happenings contributed concurrently, or
in sequence, to the loss:

4. Caused by constant or repeated seepage or leakage of
water or steam over a period of weeks, months or years from
within a plumbing, heating, air conditioning, or fire protective
system, or a household appliance.

However, there is coverage if the loss is sudden and accidental.

17.  To the extent that the alleged occurrence of September 3, 2003, was
caused by constant or repeated seepage or leakage Qf-.wa"t@araover a period of weeks,

months or yearé from a household plumbing, heating, air conditioning or fire protective

_system, or any household appliance, the policy does not provide coverage for the loss

as claimed. It is excluded pursuant to a clear and unambiguous exclusion contained in
the Erie policy.

18.  The Erie policy contains an exclusion for “earth movement” and provides:



WHAT WE DO NOT COVER - EXCLUSIONS.
Under the dwelling, other structures and personal property coverages:

We do not pay for loss resulting directly or indirectly from any of the
following, even if other events or happenings contributed concurrently, or
in sequence, to the loss:

8. By earth movement, due to natural or manmade events,
meaning earthquake, including land shock waves, or tremors
before, during or after a volcanic eruption, mine subsidence,
sink hole, landslide, mydslide, mud flow, earth sinking, rising
or shifting. Direct loss by fire, explosion, sonic boom, theft or
breakage of glass resulting from earth movement, mine
subsidence, sink hole, landslide, mudslide, mud ﬂow earth
sinking, rising or shifting is covered.

19. To the extent that the alleged occurrence of September 3, 2003, was
caused by earth movement, the loss as claimed is not covered under the terms and
conditions of the Erie policy. It is excluded pursuant to the clear and unambiguous -

earth movement exclusion contained in the Erie policy.

20. The Erie policy contains an exclusion for “water damage"” and provides:

WHAT WE DO NOT COVER - EXCLUSIONS.
Under the dwelling, other structures and personal property coverages:

We do not pay for loss resulting directly or lndlrectly from any of the
following, even if other events or happenmgs contrlbuted concurrently, or
in sequence, to the loss:

9. By water damage, meaning:

dedkkkd

C. Water below the surface of the ground. This includes
water which exerts pressure on, or flows, seeps or
leaks through any part of a building or other structure,
including  sidewalks,  driveways, foundations,
pavements, patios, swimming pools or decks. (



We do pay for direct loss that follows, caused by fire,
explosion, sonic boom or theft.
21.  To the extent that the loss as claimed was caused by water damage, the
claim is not covered under the terms and conditions of the Erie policy. It is excluded
pursuant to a clear and unambiguous exclusion contained in the Erie policy.

22. The Erie policy contains ap exclusion for “weather conditions” and

provides:
WHAT WE DO NOT COVER — EXCLUSIONS.
Under the dwelling, other structures coverage:

We do not pay for loss:

1. By weather conditions if any peril excluded by this policy
contributes to the loss in any way.

23. * To the extent that the loss was caused in part by weather conditions, and
in pa& by an excluded peril such as collapse, water damage, earth movement, repeated
seepage or leakage or faulty cohstruction, the Erie policy (:joes not cover the alleged
claim of September 3, 2003. The loss is excluded pursd;i;'t‘tb' ;'tlear and unambiguous
exclusion contained in the Erie policy. o |

24. The Erie policy contains an exclusion for faulty “workmanship or

construction” and provides:

WHAT WE DO NOT COVER - EXCLUSIONS.

Jedrde ke ok



Under the dwelling, other structures coverage:

We do not pay for loss:

2. Caused by, resulting from, contributed to or aggravated by
faulty or inadequate

a.
b.
c.

d.

Planning, zoning, development;

Design, development of specifications, workmanship,
construction;

0 .-' . N
Materials used in construction; or

Maintenance;

Of property whether on or off the residence premises by any
person, group, organization, or governmental body.

25, To the extent that the loss was caused in whole or in part by faulty or
inadequate design, specifications, workmanship, construction or materials used in

construction, the loss as claimed is not covered under the Erie policy. It is excluded

pursuant to a clear and unambiguous exclusion contained within the Erie policy.

26. The Erie policy does provide additional coverage for collapse under

certain specified terms, conditions and limitations.

provides:

WHAT WE ALSO PAY.

(2) Collapse.

Fkkokdk

We will pay for direct physical loss to insure property involving collapse
of a building or any part of a building. Collapse means the sudden
caving in or falling down of a building or part of a building. Collapse of a
building or part of a building must result in the inability of that property to
be used for its current intended purpose.”

More specifically, the policy



Collapse does not include:
1. A building or part of a building that is in danger of collapsing;

2. A building or part of a building that is standing even if it
shows evidence of cracking, bulging, sagging, bending,
. leaning, settling, shrinkage, expansion, or

3. Part of a building still standing but is no longer attached to
another part of a building.

Loss to insured property involving ¢ollapse of a building or any.paft of a
building must be caused only by one or more of the following: ~

1. Fire or lightning, windstorm or hail, explosion, sonic boom,
riot. or civil commotion, air craft,” vehicles, vandalism or
malicious mischief, breakage of glass, falling objects, or
hidden insect or vermin damage not known to anyone we
protect prior to the collapse; T

3. Weight of people, animals, contents or equipment;
4. Weight of rain which collects on a roof;
5. Use of defective materials or methods in construction,

remodeling or renovation if the collapse occurs during the
course of the construction, remodeling or renovation.

We will not be liable for loss under 2, 3, 4, or 5, above to the following
property unless the loss is a direct result of the collapse of a building or
any part of a building:
Cloth awing, fences, pavements, patios, swifmming pools, decks,
underground pipes, flues, drains, cesspools, septic tanks,
foundations, retaining walls, bulk heads, piers, wharfs or docks.
27. To the extent that the occurrence of September 3, 2003, is considered as
a collapse of a building or any part of a building, the additional coverage for collapse

extended under the Erie policy does not apply in that the occurrence was not due to a

peril listed in the additional coverage for collapse.



28. Based on the investigation conducted by Erie with regard to the Plaintiff's
claim, it is clear -that policy exclusions as outlined above in the breceding paragraphs
apply to bar coverage for the alleged. occurrence of Septem.ber 3, 2003, and the
damage claimed under the Erie policy.

29. .Under the various terms, conditions, limitations and exclusions from the
Erie Insurance Exchange policy as set forth above, it is clear that no coverage is
afforded for the incident of September 3, 2603, at the residence of the Plaintiff, Brenda
A. Buck. No genuine issue of material fact exists with regard to any of the claims as set
forth in Plaintiff's Complaint and therefore, as a matter of law, Erie Insuraﬁce Exchange
is entitled to sumrﬁa'ry judgment.

WHEREFORE, Defendant, Erie Insurance Exchange, demands judgment in its
favor and against the Plaintiff, Brenda A. Buck and requests that this Honorable Court

enter judgment declaring as follows:

a. Declare that the Plaintiffs claim for damage due to the
incident of September 3, 2003, is not covered under the
terms and conditions of the Erie Insurance Exchange policy;

b. Declare that the Erie Insurance Exchange policy, Home
Protector Ultra Cover Insurance Policy number Q59-
1805275 and specifically the policy-exclusions for collapse,
pressure of weight of water or ice ‘on foundations, constant
or repeated seepage or leakage of water, earth movement,
water damage, . weather conditions” and faulty workmanship
or construction bar any claim for coverage by Erie Insurance
Exchange’s insured, Brenda A. Buck; and,

c. That Erie Insurance Exchange acted in good faith at all times
relevant and material hereto and at all times had a
reasonable basis for its decision to deny the claim of Brenda
A. Buck.



Respectfully submitted,

DIBELLA, GEER, McALLISTER & BEST

ay. Nkt / ]l
KATHLEEN 9 McALLISTER, ESQUIRE

Attorney for Defendant
Erie Insurance Exchange




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

BRENDA A. BUCK, CIVIL DIVISION
Plaintiff, No. 03-1648 — CD
VS. |
ERIE INSURANCE GROUP,

Defendant.

ORDER OF COURT

AND NOW, to-wit, this day of | , 2004, upon

consideration of the Motion for Summary Judgment filed on behalf of Erie Insurance

Exchange, it is hereby ORDERED, ADJUDGED and DECREED that the Motion be and

the same hereby is granted.

BY THE COURT:




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA.

CIVIL ACTION - LAW

BRENDA A. BUCK
| PLAINTIFF
VS.

ERIE INSURANCE GROUP

DEFENDANT

“No. 9B HE D

JURY TRIAL DEMANDED

* *  * * *

]
*

*TYPE OF PLEADING: COMPLAINT ACTION
* IN DECLARATORY JUDGMENT
* FILED ON BEHALF OF:
* PLAINTIFF
* ATTORNEY FOR PLAINTIFF:
David C. Mason, Esquire
Supreme Court ID #39180
MASON LAW OFFICE
P.O. Box 28
Philipsburg, PA 16866
(814) 342-2240

* * *  * * * %

ERIEG

NOV 0 7 2003
CLAIMS

i i true
hereby certify this 10 be alrt
|atnd attésted copy of the original
statement filed in this case.

NOV 0 4 2003 -
loap 2B

Prothonctary/ ¢
Clerk of Courts

Attest.



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA.

CIVIL ACTION - LAW

*
pd
©

BRENDA A. BUCK
PLAINTIFF

VS. JURY TRIAL DEMANDED

ERIE INSURANCE GROUP

* * * * * * * *

DEFENDANT.

NOTICE TO DEFEND

You have been sued in Court. If you wish to defend against the claims set forth in
the following pages, you must take action within twenty (20) days after this Complaint and
Notice are served, by entering a written appearance personally or by attorney and filing in
writing with the Court your defenses or objections to the claims set forth against you. You
are warned that if you fail to do so the case may proceed against you by the Court without
further notice for any money claimed in the Complaint or for any other claim or relief
requested by the Plaintiff. You may lose money or property or other rights important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IFYOU DO
NOT HAVE AN LAWYER OR CANNOT AFFORD ONE, GO TO OR TELEPHONE THE
OFFICE SET FORTH BELOW TO FIND OUT WHERE YOU CAN GET LEGAL HELP.

Court Administrator
Clearfield County Gourthouse
Clearfield, PA 16830 -

(814)7652641
M/ -




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA,

CIVIL ACTION - LAW

BRENDA A. BUCK * No.
| PLAINTIFF :
Vs. : JURY TRIAL DEMANDED
ERIE INSURANCE GROUP L,
D.EFENDANT ¥

COMPLAINT
1. Plaintiff is Brenda A. Buck, an adultindividual who resides at 2720 Aliport Cutoff,

Morrisdale, Pennsylvania, 16858. This residence is in Graham Township, Clearfield

| County, Pennsylvania.

2. Defendant is Erie Insurance Group, with home offices at 3410 West 12" Street,
Erie, Pennsylvania, 16505. It is believed and averred that this address is located in Erie
County, Pennsylvania.

3. Defendant is believed to be a corporation and a licensed provider of insurance
products in the Commonwealth of Pennsylvania. -

4. Defendant is engaged in the sale and provision of homeowners insurance
policies, as well as other types of causality and inderrlm;ty 'products.

5. Plaintiff purchased from Defendant a “Home Protector - Ultracover Insurance
Policy” to provide homeowners insurance coverage for her residence at 2720 Aliport Cutoff,
Morrisdalé, Pennsylvania.

6. At all times relevant hereto Erie Insurance Group issued Policy No. Q59-1805275
| i



to Brenda A. Buck. A true and correct copy of the “Home Protector - Ultracover Insurance

Policy" provided to the homeowner is attached to this complaint as Exhibit "A".

7. The Erie Insurance Group “Home Protector - Ultracover Insurance Policy”

contract provides as follows on page 7:
PER'ILS WE INSURE AGAINST

We pay for direct physical loss to property insured under
the Dwelling, Other Structyres and Personal Property
Coverages, except as excluded or limited herein. ’

WHAT WE DO NOT COVER - - EXCLUSIONS:

We do not pay for loss resulting directly or indirectly
from any of the following, even if other events or happenings
contributed concurrently, or in sequence, to the loss:

1. by collapse, other than as provided in What We Also
Pay, (2) Collapse.

8. The Erie Insurance Group “Home Protector - Ultracover Insurance. Policy” also
provides as follows:

WHAT WE ALSO PAY:
(2) COLLAPSE

, We will pay for direct physical loss to insured property
involving collapse of a building or any part of a building.
Collapse means the sudden caving in or.falling, down of a
building or part of a building. Collapse of a building; or part of
a building must result in the inability of that property to be used
for its current intended purposes.

9. On or about September 3, 2003, Plaintiff's residence located at 2720 Allport
Cutoff experienced a catastrophic collapse of the wall of the foundation.

10. On or about September 8, 2003., Erie Insurance Gréup issued a reservation of
rights letter, a éopy of this letter is attached hereto as Exhibit “B".

11. Accordingly, based upon the contract language Erie Insurance is required fo
‘.



indemnify the Plaintiff as a ‘result of this loss.

12. On or about September 18, 2003, Defendant Erie Insurance Group issued a
denial of coverage letter, a copy of this letter is attached hereto as Exhibit “C".

WHEREFORE, Plaintiff prays Your Honorable Court for the entry of an Order:

(a) Declaring that the Defendant Erie Insurance Group's "Home Protecto.r -
Ultracover Insurance Policy” provides indemnity and coverage for the collapse of the wall
of the foundation of Plaintiff's home in accoréance with the contract’s cove"rages and limits;

(b) Declaring that the Defendant Erie Insurance Group is required to indemnify
Plaintiff for all losses occasioned by the collapse of the wall of the foundation of Plaintiff's
home, including.the, loss of personal property, loss of use and other damages as may 5e
proved;

(c) Declaring that the Defendant Erie Insurance Group is required to indemnify |
Plaintiff for all losses associated with the loss and this action, including all of her costs and
legal fees incurred in the instant action;

(d) Such other and further relief as the Court deems just and proper.

Respectfully submitted,

MASONgL;AW;OEFI'CE '

By: -///‘\WM'( C)/ o —
{_ DavidC. Mason, Esquire

[.D. #39180 |
Attorney for Plaintiff

CRIES
NGV 1y 7 2003

D:\Office\COURT\Buck, Brenda\erieinsurance.complaint.wpd/klb . \

CLAIMS



IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PA

* k Kk * Kk *x * Kk *

BRENDA A. BUCK, *
Plaintiff * Case No.
vs. * 03-1648-CD

'ERIE INSURANCE GROUP, *e FUL R A
Defendant . . ) jS;u;5 :f L

Tk ok k¢ x k *x * K *x

DEPOSITION OF

BRENDA A. BUCK .
Taken on behalf-of the Defendant herein, pugsuaht £Q the
Rules of Civil Procédure, taken before me, the undersigned,
ACynthia Piro Blough, a Court Reporter and Notary Public in
and for the Cémmonwéalth of Pennsylvania, af the law
Aofficés éf David Mason, North Front Street, Philipsburg,
‘Pennsylvania, on Monday, May 10, 2004, beginning at 2:15-

a.m.

FOR THE PLAINTIFF: | ‘ ' FOR THE .D'E“EBNDANT: )

DAVID C. MASON, ESQ. KATHLEEN S. MCALLISTER, ESQ.
409 North Front Street ' DiBeilé, Geer, McAllister &
P.O. Box 28 : | Best, P.C. |

Philipsburg, PA 16866 ' 312 Boulevard of the Allies

Pittsburgh, PA 15222

Any reproduction of this transcript is prohibited without
authorization by the certifying agency. -
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PROCEEDTINGS
BRENDA A. BUCK, HAVING FIRST BEEN DULY SWORN, TESTIFIED AS
FOLLOWS :
EXAMINATION

BY ATTORNEY MCALLISTER:

Q. Ms. Buck, my name is Kathleen McAllister. I @ﬁ here
representing Erie Insurance Exchange.in-connection with a
lawsuit that you nave'brougﬁt under Erie under a policy of
insurance. I am here to take your deposition so that I can
determine facts'and other information that a}e %eleyant~to
that lawsuit. 1I'll be asking you questions directly, and
you should answer my questions to the best of your own
personal information and understanding. 1f you don't
understand a question I‘ask, if you don't hear me, or if
you just want me to repeat it, please tell me.and I would
be happy to do that for you. Otherwise, I wiil assume that
you've heard me and thét you've understood me and that
you're answering the question that I pgyé:agked. Are those
instructions acceptable to you?

A. Yes.

Q. If you do need to take a break for whatever reason, let
us know. If you need to speak with Mr. Mason or if you
simply need to take a break, although I don't believe that
we'll be too long here today. Is there anything at all

that would by way of medication or any condition that you

Sargent's Court Reporting Service, Inc.
(814) 536-8908

-
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have that would interfere with your ability to hear
questions or to answer questions today?
A. No.

Q. Then we'll proceed.

ATTORNEY MASON: Customary.
stipulations? ) v

ATTORNEY MCALLISTéR:' I'm not sure what

those are.

ATTORNEY MASON:: bh, up here they
simply indicate‘phat we'll waive all objéctibns;durlhg the
course of the deposition until the time of the trial except
those that go to the form of the question.

ATTORNEY MCALLISTER: That's acceptable

to me, Dave.

\

ATTORNEY MASON: Thank you.

BY ATTORNEY MCALLISTER:

Q. Please state your full namé for the record?
A Brenda Ann Buck. |

Q. Where do you presently live?

A 2720 Allport Cutoff, Morrisdale; ;ennsylvénia.

Q Is that the same house that's the subject of this
lawsuit?

A. Yes, it is.

Q. Is that a house that you've resided in for some period

of time?

Sargent's Court Reporting Service, Inc.
(814) 536-8908

-
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A. The five years that it's been there, yes.
Q. Who else lives with you at the house?

A. My fiancé when he's not in college and his son on the

‘weekends and during the summer.

What is your fiancé's name?
His name Timothy Ryder, R-Y-D-E-R.

Q
A
Q. And his son, how old is he?
A. He's five.

Q

Is there anyone else during the five years you’ve lived

at the Allport Cutoff Road address, is there’anyone"elsé

that's lived .there with you?

No. He's the only one that's ever lived there.

Did you have the house built?

Yes, I did.

Who built the house for you?

Michael Owens & Sons Contrécting.

Did'you say,Owens?

Owens.

O-W-E-N-S8?

Yes.

bo you know if that is a company that's still in
existence?

A. I'm not sure.
Q. Do you know where they're located?

A. 322 Clearfield.

Sargent's Court Reporting Service, Inc.
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..




10
11

12

13

14

15
16
17

18

19

20
21
22
23
24

25

Q. So Route 322 in Clearfield, PA?

A. Yes.

Q. Was there a particular individual of that company that

was involved in building your house?

A. Michael Owens.

Q. Do you know if he has any sort of engineeringsdegrees

or architectural degrees?
A. I have no idea.
Q. He's a contractor?

A. Yes.

pursuant to a written agreement or contract?

Q. Do you know if the construction of 'your house was done

A. I'm not sure. A written agreement between the two of

us?
Yes.
We had a contract, yes.

Q
A
Q. Do you still have a copy of the contract?
A Yes.

Q

Do you know if there were any written plans and

addltlon to that contract?

- specifications for the construction of your house in

A. No, and my contract doesn't have any specific building

plans. As far as I can tell there was no blueprint or any

of those kind of things.

Q. So you think that there was a written contract,

but you

Sargent's Court Reporting Service,
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do not believe that there were plans and specifications for
the construction of the house?

A. We have a copy of that. You can certainly look at it.
I mean, it's a plan. It's juét --- it's general.

Q. Now your attorney's just handed you a prbposal?

A. Yes. v

Q. And that proposal is for yourself,.Brehda A..Buck,
Thomas B. Buck, and Yvonne Buck and Michaei W. Owens & Sons
of Clearfield, Pennsylvania. And it does on page two of
this document show a laYout of the house showing the rooms
and a little bit of information as, to the square footage.
And then it also has a written proposal datedAOctober 21,
1998, beginning on page three?

A, Correct.

ATTORNEY MCALLISTER: We're going to
mark this, if you don't mind, Dave, as Exhibit One to the
deposition. If I can't take this particular copy and mark

it, I'll make a copy. e

ATTORNEY MASON: Why don't I have some

copies made of it right now?

ATTORNEY MCALLISTER: All right. That

would be great. Thank you.
(Exhibit One marked for
identification.)

OFF RECORD DISCUSSION

Sargent's Court Reporting Service, Inc.
(814) 536-8908
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BY ATTORNEY MCALLISTER:

Q. The proposal that we marked as Exhibit Number One

identifies other parties to this contract other than

yourself, and specifically Thomas and Yvonne Buck. Are

Thomas and Yvonne your parents?
A. Yes. ' .
Q. And did they help you with the construction of this

home?

A. At the time the property was still in their name. So

their name had to be on the contract. Nothihg is in either
of their names now, because they have signed the property

over to me. .But at.the time, yes.

Q. And was it intended from the day the house was built

that you and you alone would reside in the house?

A. Yes.

Q. So the hduse was built for you?

A. Yeé. But we were waiting subdivision of the property.
I got some of it, and my brothér got §Qmé:o£ it, and my
sister got some of it. So we were subdividing.

Q. The property thét was owned by YO&r pafénts?

A. By my fdthef, yes, and my mother.

Q. Now in éonnection with the:construction of the house
that was to be your house, did you Seéarately retain any
architect or engineer to look at the plans or the proposal

that we've marked as Exhibit Number One?

Sargent's Court Reporting Service, Inc.
(814) 536-8908 '




10

11

12
13
14
15
16

17

18

19
‘20
'21
22
23

24

25

A. No.

Q. Did anyone other than Michael Owens & Sons have
anything to do with the -construction or design of the
house?

A. Not to my knowledge.

Q. To your knowledge, was i% a complete design bgild

project that Michael Owens & Sons did for you and your
parents?

A. The only thing that I know he subcontracted was the

" ceiling. He had swirled ceilings done by soﬁebédy éise:

That was the only thing he ever mentioned to me that he was

‘subcontracting.
Q. And you've indicated that you Have not seen any kind of

detailed blueprints or drawings; is that true up until

today?

A. Yes.

Q. Do yod know one way or the other whether there are any
detailed drawings as opposed to this w;iﬁﬁeg specification
that exists? |

A.  None that I know of.

~Q; Is this a modular home?

A. No.
Q. 2And as I understand it, I use a couple differeht terms,
but modular home is one that basically comes in a kit and

the architect can build this same home any number of times

Sargent's Court Reporting Service, Inc.
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using that kit. A stick-built home on the other hand is
one that is built by the contractor per your specifications
or his specifications. So with that definition, which is
my definition, was this a stick-built home or a modular
home or don't you know?

A. It was not a modular home, no. I would say i;'was by
your definition a stick-built home.

Q. It appears from Exhibit One, and you're free to look at

it if you need to do so for any reason, but if you look at

the proposal on page three of that document;?itiappéars-
that Michael W. Owens & Sons did all of the work relating_
to the foundation?

A. As far as. I know, yes.

Q. They dug the foundation and they placed footers. And

as far as you know, then would it be correct, that no one
else did that?

A. As far as I know no one else did that. The only trucks

I saw there were Owens & Sons.

'Q.‘ Prior to this house that was built for you in or around.

October '98 through sometime T guesé into the spring of
1999, had there been any sort of structure on the property
whefe the house was built?

A. No.

Q. HadAyou had to have a survey done'for any purpose on

this property?

Sargent's Court Reporting Service, Inc.
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A Yes. To do the subdivisions.

Q And do you know who did the survey?

A. iNo, but I could find out. My father took care of that.
Q This proposal is dated October 21, 1998. Do you know
when the house was completed?

A. It was the end of Februazy 1999.

Q. Prior to the time that you moved into the house, did
you have an inspection déne by anyone? ' :

A. I do not know that. The township,‘as far as I know, I
thought had their - own inspectors. But I'm réaliy not surerb
I aid not personally hire anybody to inspect fﬁe home. I
did not know I needed to do that.

Q. 'Sometimes beforé a contractor ‘turns over a finished
house or product to the owner or buyer, the buyer wili go
through gnd physically examine and'pérhaps might put
together a punch list that would indicate tﬁese are'defectél
or these things are wrong and need tolbe corrected. Did
you or anyone do thaf to your knowledgg?’tf:

A. No.

Q. The ﬁouse wés finished the end'dféFebruary'l999, when
did you move in? |

A. The same time, the end of February 1999.

Q Did Mr. RydefAmove in at approximately the same time?
A.' No, he did not. _ ‘A |
Q

When did Mr. Ryder move in?

Sargent's Court Reporting Service, Inc.
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A. Approximately two and a half years ago.

Q. So sometime in ---. You're trying to estimate, please

don't ask Mr. Ryder for help.

A. I was just trying to think. It would have been about

probably two weeks after 9/11, what would that be?

Q. End of September 2001 or.,early October 2001.

'A. Sometime in there, yes. Probably more Octoberish.

Q. Before that time, no one lived at thé house other than
you?

A. No one. - ‘ Sz — -
Q. Did you have city utilities at this property or just
c;ty water? -Can you deécribe the lot; how: big a lot it is?
A. When I built my home it- sat on a 24 and a half acre
lot. It is now right around seven, I‘do believe.

Q. Is that because the property has been further
subdivided? ‘

A. Yes.

Q. Your house sits on a piece of propegty faow that is

approximately seven acres?:

A, Riéht.

Q. 1Is there any other home or structure on that seven
acres?

A. No.

Q. Is there a well on the property for any reason?

A. No.

~Sargent's Court Reporting Service, Inc.
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Q. Can you describe generally the terrain of the property,
whether it's flat or hilly?

A. TIt's hilly.

Q. Approximately how close is the nearest house?

A. I'm not good at distan;e. Probably —;— I am trying to
think how far would that be., 300 yards, maybe. I'm not
good at distance. ‘

Q. All right. I won't hold you to that then.

A. I have no spatial ability.

Q. Thé proposal that we;ve‘marked as Exhibii N&mbei-One
describes this house as a 28 foot by 40 foot ranch. Is
that what you have?

A. Yes.

Q. . And the second page of this proposal, which is a rough

layout of the house shows that the first floor has two

bedrooms, a master bedroom, a smaller bedroom, a dining

room/kitchen area, and a living room area. Is tﬁat what is
presently there? .ffgij:f

A. Yes. |

Q. There's an area garage:marked x;dﬁoff..'Is there a

garage there or no?

A. There is now; There was not at the time that. the
structure was}built.

Q.' When was this garage addgd'on to the hpuse?

A. It was added on, let's see, it was started when Tim and

Sargent's Court Reporting Service, Inc.
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I first started dating. And it was done that November. So
November 2001.

Q Is there plumbing in the garage at all?

A No.

Q. Is thereAa basement in the house?

A Yes. .

Q Does the basement run the whole length of the house
with the exception of the garage? |

A. Yes.

Q. What is in the basement? ‘ Soon -

A. The furnace, the oil tank, my washer/dryer. It was
wall~-to-wall carpeting and a living room suit. Most of
that has been ripped out. And in the laundry room was

linoleum. And that has been ripped out.

Q. So you seem to be indicating that the basement was

finished?

- A, It was finished, yes. It wasn't dry walled, but it had

wall-to-wall carpeting. It was separgﬁedibx --- it was ---
the walls Qere already sectioned out. But the diywall
actually was not up. o |

Q. Let me just see if. I understand what you said. At the
time of the original construction in February 1999, the
basement area was partially finished, meaning that you did
have carpéting down?

A. The carpeting was put in a couple months after that.

Sargent's Court Reporting Service, Inc.
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Michael Owens did not put the carpeting in.

Q. And you indicated that there was some sectioning'fqr
walls in fhe basement area?

A. Right.

Q. But no drywall up?

A. No. Y

Q. So the studs were up, but someone needed to_but up the
drywall?

A. Right.

Q. Who did put -up the drywall? _ S
A. There Qasino drywall in the basement. Ih fﬁe rest of
the house Michael Owens‘did it.

Q. But in terms of --- after tﬁe construction was done in

February of '99, did someone else put up drywall in the

basement?

A. No.

Q. Did you put up paneling?

_A. No. .

Q So you never did finish it?

A. No. It wasn't completely finiéﬁea. But it was

carpeted and there was furniture down there.

Q. Is that true up to today?

A Well when the wall collapsed because of the water

. damage, we ripped the cérpeting out..

Q. But I mean the walls?

Sargent's Court Reporting Service, Inc.
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A. Yes, it's still true. No, there's no wall that we have

up now.
Q. No paneling and no drywall on the walls as of —-

A No. |

Q. -—— September 20037

A Correct. There's just sfuds. .

Q Do you know if Mr. Owens did the plumbing work at the

house himself?

A. As far as I know,'yeé.

Q. How about the-electrical work?

A. Ygs.

Q. Just because I haven't seén it, I .want to look and see
if that. is inaicated in Exhibit One. And it appears to be.
And I think you answered this already, but do you know of
any local ordinance that wouLdAhave required a rough-in or
finish inspection for either the plﬁmbing or thé électrical
work in the hbuse? |

A. As far as I know, the only thing théE:kanow of was
electrical. | . |

Q. As of the time that 'you purchasédnthis house and moved
into the house, did you obtain an insurance policy?

A. I obtained an insurance policy with Erie.from the time
the foundation was being done.

Q; And it appears from the records ﬁhat I have that that

was through the Hrenko Insurance Agency, and that's

Sargent's Court Reporting Service, Inc.
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H-R-E-N-K-0, on Tyrone Pike in Philipsburg, PA; 1is that
right?

A. Correct.

Q. Do you know who the agent was that you dealt with at
the time?

A. I do not. "

Q. DBut as far as you know, it's always been an Erie policy
that's been in place at the house?

A. Yes.

Q. And just --- I know you're anticipating @haﬁ I'm -
asking, but try to let me finish before you'anéQer so that
the Court Réporter doesn't go'crazy.

A. I'm sorry.

Q. That's okay.'_Other thad putting on the garage that .
you've already told me about, have you done any remodeling
to the house, any addition, or anything that was new that
was added onto the sfructureé

A. There was a deck added onto the bggk*@ﬁithe house
shortly after I had moved in,'that,spring.

Q. Anything elée? o

A. No.

Q. Did you do any sort of major work invdlving the
electrical 6r plumbing systems in the house?

A. No. |

Q. Did.you do any work-at all on the electrical plumbing

Sargent's Court Reporting Service, Inc.
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system or plumbing.system?
A. My finance, Tim, wired the basement. It had not been
wired. He put in outlets in the.basement.
Q. .How about plumbing? Did Mr. Ryder do any plumbing
work?
A. No. .

Diq the house come with air conditioning?

No.

Did you add air conditioning to the house at any time?’

I have a Smali-window unit. ’ : i N -

Q
&
Q
A
Q; Héw big‘was the deck that was added onto tﬁe back?
A. That I do not know off hand.

Q Bigger than this room?

A No.

Q. .Prior to the incident that occurred in‘'September of
2003, did you have any problem with plumbihg, sewers 6:
drains with the house?

A No.

Q Did you have any problem whatsoever with flooding?

A. No. | o

Q. Any prior problem with the walls in the basement?

A No.

Q Any problem that you know there's been cracking either

in the upstairs area or the basement?

A. There were some cracking in the --- not the east wall

Sargent's Court Reporting Service, Inc.
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that collapsed, the back wall.
So some cracking in the back wall?
Yes.

And was that in the basement?

Q

A

Q

A. Yes.
Q Did:you report that to anyéne including Michagl Owens?
A No.

Q.. Did you make any sort of repair .to the_érackinq that
was visible? | |

A. No. - ° S .
Q. Would that still»be visible if I went out tﬂere an&
looked at it today?‘ |

A. It's still wvisible, it's not --- there are retention

walls built, that wall to prevent it from collapsing'

because of the east -end wall collapsing. The engineer that

Erie sent that recommended we put retention walls so it's
not as --- I mean; you-cén't see it as much. It's still

there. - '

Q. So with regard‘to the year aﬁd_a ﬁalf or so that you

lived in the house before that incideht . actually it's
more like three and>a half years, sorry about that. For

about three and a half years before the incident you had no

problems with the house at all?

A. No.

Q. Tell me what happeﬁed then in September of 2003 as best

{.

Sargent's Court Reporting Service, Inc.
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you remember it?
A. Well it was Labor Day weekend and myvfiancé --- T took
my fiancé back to school on Monday, which would have been

the 1st. I worked the 2nd, I came home the 3rd from work.

-And I was in the house and I was watching television. I

turned off the television angd it started to rain gbmetime

while I had the television on. I heard water hitting

cement, which was an extremely unusual sound. I'dnever

heard that before. It sounded like it was in the basement,
I'd never had water in my basement. i had wéll%to—@all—

carpeting, I didn't know where it was coming from. It

- sounded like it was coming from the basement. So I walked

down the basement stairs and whenever I walked intd my
laundry room I noticed. my green carpet was completely
brown. It was covered in mud. "And became Very’alarmed at
that, because I'had‘never had any water problem. I Qalked
aroﬁnd the corner into the back side of the basement where
I could see the east wall and it was }@yihg%on the floor.
I became extremely upset, ran up the stairé, my oniy
thought was, I have to get out of tﬁi; house, I don't know
ifAit’s safe. And I went out into the garage, which I
don't know if it was really safe, either. And I called my
fiancé on the phone.

Q. Did you hear the wall fall down?

A. No. I do not believe I was home at.the time it

Sargent's Court Reporting Service, Inc.
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happened. It happened while I was at work.

Q. You stated that you never had water in the basemént
beforé; 1s that true with regard to the‘whole basement
area?

A. Yes.

Q. 'So-you>never had any pooling of water?

A. No. |

Q. Did you ever observg any condensation of water ion the
walls?

A. The --- would it be the south wall, had a little bit- in
the back cofner.' But nowhere eise.

Q. What would you describe as being a little bit?

A. The wall was a little wet at the bottom just in that

one corner, but nowhere else. I never had any water
problems. The carpeting wasn;t wet there or anything. = The
walls looked, you know, it looked darker.

Q. Did you ever have any kind of mold in thé basement?

A. No.

Q. Did it smell musty or mildewy when you would walk down
into the basement? o

A. Never. |

Q. Was the basement completely submerged, and ﬁhat's
probably theatrical. Was there any wall of the basement
that was an outside exposed wall?

A. No.

Sargent's Court Reporting Service, Inc.
(814) 536-8908

A .




10

11

12

13

14

- 15

16
17

18

19

20
21
22
23
24

25

22

Q. So all four walls of the basement were underground?
A. I mean, you can see a little bit of the foundation.

But the walls are underground except for the little --- the

'top part.

Q. Would there be any way to get out of the basement other
than walking upstairs and coping out the first flgbr of the
house? |

A. There Qas a door.'

Q. Where does the door from the basement lead?

A. It's on the léft end. It leads out to the Back yard.
Q. If you.Qould go out the west end door ff@m ﬁhe
basement, would you havé to walk up stairs to get to the

back yard?

A. Yes.

Q. Would those stairs be exterior'stairs?

A. Yes. | | o |

Q. Now you indicated that the east wall was layipg on the
floor. Looking at the diagram that igvpﬂtpage two of
Exhibit Number One, does that show. how thé house was laid
out? o

A. Prétty'much. ‘It's a little smaller than that because
they condensed it. | |

Q. But in terms of north, south, east, and west, point to
me which wall would be the east wall? o

A. This one.

Sargent's Court Reporting Service, Inc.
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Q. This one?

A. Yes, this one.

Q. Would the garage be in the location that is indicated
on page two of Exhibit One?

A. Yes.

Q. So the new addition or garage that was placed$Was
placed in --- was placed above and to the east of the wall
that collapsed?

A. Yes. But the garage is not.connected.

Q. So there's no-way to get from the garagefto{tﬁe--A -
basement? |

A. No.

Q. Is the garage connected to the house?

A.. It's on the side of the house. But it's not

technically connected té the house. It's just up against -
the house.

Q. Is there a man door from the kitchen area to the

garage?

A. Yes.

Q. Do you know who put the garage Ad&ition on the house?
“A. 'Yes, I do; |

Q. Who did that?

A.  Rodney and Gerard Guenot, G-E ~--- no. G—UfE-N—O;T.
Q.' Rodney and Gerard Guenot?

A. Yes.

Sargent's Court Reporﬁing Service, Inc.
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Where are they located?

Out of Wallaceton.

Are they contractors?

Yes.

Are they related to you by blood or marriage?

Yes. T | )

How are-they related?

They're distantly my mother's cousins.

‘How much‘of the east wall fell down?

Here (indicatiné) to --- there's a littlé Sééce-hnder
the porch for storage that --- it's part 6ﬁ the basement

that comes over. And then there's a little bit of this

.wall still up. . But basically from here (indicéting) to the

‘end.

Q. So you're demonstrating on the drawing that's part of

Exhibit One, but essentially, virtually all of the east

wall fell in from an area just below the kitchen range to

an area about haifway underneath the ﬁggﬁﬁqgorch?

A. Yes. |

Q. Are you able to say how high thé_gasement ceiling.isvor
hbw tall it is.in that area? |

A. I believe it's'eight feet.

Q. Did the entire céurse of block that was that entire
eight foot, did that all come down?A.

A. ‘Most of it. There's blocks around the bottom that

Sargent's Court Reporting Service, Inc.
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didn't. Like the bottom blocks. It kind of zigzags where

it's caved and then later some more of the upper corner

.under the kitchen came in.

Q. I have some photographs taken. They're black and white
copies. And maybe they're not that good, so ---.

ATTORNEY, MASON: We have some, good

printed copies if you want to use photographs.

ATTORNEY MCALLISTER: I was just going

to ask if you got the photographs.
A. It zigzagged when it ---.
OFF RECORD DISCUSSION

BY ATTORNEY MCALLISTER:

Q. Your attorney has just handed me a group of photos.

They appear all tb‘be dated September 4th of 2003. I
assume you've seen these:photographs before?

A. Uh-huh (yes).

Did you take tﬁese photographs?

Yes, I did. » o e

So you personally took all of the photographs?

B0 @ 0O

Yes.

ATTORNEY MCALLISTER: And I believe,
Dave, you've agreed that she could make those_available,to
me?.

ATTORNEY MASON: Yes.

BY ATTORNEY MCALLISTER:

a————
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Q. So I would take it then that these photographs fairly
and accurately depict what was seen in your basement on
September 4 of 2003, or the day after the incident?

A. Yes.

Q. Do the things that we see in terms of your personal
property, the cafpeting and furniture, sports equ;pment and
things like that, were all of those things, things that you
normally kept in the basement as to the time that this
happened? |

A. Yes. - - | o
Q. And i believe your washer and dryer is showﬁ in there?
A. Yes. |

Q. Have you, separate and apart‘from the photographs, made
any sort of list as to what was damaged in the incident?

Yesr |
. Do you have that with you today?

Yes. |

And if I could see that.

Whén did you create the list? .

After'the wall_cbllapsed we sfaft;d going through.
Actually Tim.did ﬁost of it. He went on Sears, léoked up
the item, and went with what the average cost of that item
would be. There's also a separate list from Grace's Gun
Shop of the guns that were in the basement.that were

totally destroyed. I don't know if I 'had that.

Sargent's Court Reporting Service, Inc.
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Q. So in addition to the notation of guns on this list
that we'll mark as Exhibit Number Two, if that's okay with
you. you believe that there's a more detailed list of guns?
(Exhibit Two.matked for
_ identification.)
A. Yes, we had them appraised at'aAgun shop;

BY ATTORNEY MCALLISTER:

Q. This'listv—-- is this in your handwriting or Tim's
handwriting?

A. That'é Tim's ﬁandwriting.
Q. And it shows approximately $5,630 in furﬁitﬁre. It
then lists $10,322 in cafpentry. What does that represent?
A, .Ohh there's a separate carpentry list fof the --- under_
the stairwell there was some drywall in that wall needed to
be replaced that Mike Owens put in when he did the
stairway. fou know, they have to put the drywall down the
stairs. That's ruined. The carpeting, I believe, it's
including fhat. And some items upsta;;§f¢naéking of
dfywall from when this happened at the hoﬁse.

OFF RECORD DISCUSSION 7

A. He was just scribbling down there. There were sbme
things that when the céntractor came in he did not estimate
that we noticed later that he had added. This is a list
from ---. |

ATTORNEY MCALLISTER: Let's mark the

Sargent's Court Reporting Service, Inc.
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separate list from Cartwright Contracting as Exhibit Three.

And then the proposal from Bowman Masonry as Exhibit Four.
(Exhibits Three and Four marked for
identification.)

BY ATTORNEY MCALLISTER:

Q. We're looking at what we(ve marked as Exhibithumber
Two. You have some further documentation for the line item
of carpentry, which is Exhibit Number Three?

A. _Correcf.‘ o

Q. And further ‘documentation for the line iiem{of_$§9,000
of Exhibit Number Two, which is é proposal from Bowm#n‘
Masonry, which we've marked as Exhibit Number Four?-

A. Correct.

Q; Is the préposal from Bowman Masonry, and ybu can look
at it if you like, is that to repair tﬁe east wall?

A. That's to repair the east wall or .reinforce the

remaining wall so this doesn't happen to them.

Q. Now has that work or any part of the ‘work that’s

indicated in Exhibit_Thrée or Exhibit Four, has any of that
work been done yet? o |
A. No.

Q. So you've géttenvan estimate from'Cartwright
Contracting and an estimate from Bowman Masonry, but that
work has not yet been completed?

A. Correct. The only thing that has been done is there's

Sargent's Court Reporting Service, Inc.
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a jack under the east wall. And there is part of a plywood

wall put in just to reinforce it to protect the house from

further collapse.
Q. Do you know how the garage was constructed? In other
words, was there a foundation dug for the garage?
A. Just a footer. " |
Q. Do you know if there is a gap area between the garage
floor and what would be the floor of the basement?,
A. Not to my knowlédge,
v (Exhibit Five marked for
identification.)

BY ATTORNEY MCALLISTER:

Q. I'm going to show you a phbtograph. Do you mind if I
just put 5-1 oﬁ the back of this? And Exﬁibit Five |
génerally will be the photographs and just any I want to
ask you about I'll put a number on the back. Exhibit 5-1,
I think, because it shows a wali that's falling down, is
that the east wall?

A. Yes.

Q. Would the -~-- part of that photég;aph that shows the
cylinder or barrei on the left;hand bottom, wouid that be

the floor area?

A. This was the oil tank.

Q. That's your oil tank.

A. And the oil tank was actually holding this section up.

Sargent's Court Reporting Service, Inc.
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This section is no longer there, also because it was
leaning on the oil tank.
Q. But the oil tank is at flcor level?

A. Yes, it sits on the floor. 1It's off the floor by

‘metal.

Q. In this photograph, Exhibit 5-1, was one of tpé ones

you took on the day after; correct?

A. Yes.

Q. The material'that came into the basement from behind

the east wall, what was it?

A. Dirt, mud.

Q. Did you see flowing waﬁer at all?

A. Initiélly, ves. There was water that came.in after the’
wall_cbllapsed. But that ceased.

Q. Was --- now you indicated that it was raining that day?

~A. Yes.

Q. As of that time frame, do you know whether it had been
raining for an extended period of tim?2§¢:'g

A. It rained all summer.

Q. By that ybu mean that it was a fairly wet, rainy summer
in the summer of 20032

A. Yes, it was.

Q. Even with that what you just.said, even the fact that
it was a rainy summer, did you have water in the basement

other than that one little corner in the south area?

Sargent's Court Reporting Service, Inc.
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A. No.

Q. I'm going to mark- another photogfaph as Exhibit 5-2.

Where is that?

A;‘ That is the east wal;.' Let me see which way this goes.
Okay. This is the ceiling.

Q. So we can see joints iﬁ the top of that photogiaph?

A. Right. This --- to my left would be the furnace room.
There's another little room off the furnace room, which
would be behind the stairway. That is this room. And then
to the rigHt would be the little storage space.- )

Q. When you wént down that day after you'd come home from
work and heard something downstairs, is that what you saw

in terms of where cinder blocks were laying?

A. Yes.

Q. So that has not --- somebody hasn't pushed them around
or shoveled them away? |

A. Oh,“yes. Théy're out in the yérd now. The cinder
blocks have been removed from the~bas§méﬁﬁ;t

Q. What I'm asking you, Brenda, is when you went down that
day, when you discovered it, did thé';inder blocks look
like what we see in Exhibit 5-27

A. Yes. Everything you see here is what I came downstairs
to, yes. Nothing was touched. I took pictures as it was.
Q. Exhibit 5-3, which is another photograph also, seems to

bear a date of 9/4. 1In terms of the studding that you
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described that was in place at the time of the accident, is

that what it looked like?

A. Yes.

Q. In terms of the furniture and carpeting that you had in
the room, is that what it loocked like, what we see in
Exhibit 5-3? Y

A. Yes.

Q. I'm doing to show you two photographs, Exhibit ;5-4 and
Exhibit 5-5. These seem to bear a date of Septembér 12, if
you want to look and check if it looks like-%he& wefe taken
abou£ a week or so after the incident, would that beA
correct?

A. Yes.

Q. And would that just be another view of the area where
you did have furnished? |

A. Yes, I had run out of film.

Q. And by that time, September 12th, someone had stacked
up some of the blocks?

A. Some of them, yes.

Q. I'm going to show you another pﬁo%ograph that I've
mérked as Exhibit 5-6. It too seems to have.a daté of
September 12, 2003, on it. .  Does this show the oil tank
that we saw in the prior photograph? |

A. Yes.

Q. Looking on the right—hand side of that photograph,

.
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behind the oil tank, there seems to be some sort of pipe
buried behind the block wall. Do you see that?

A. That's a garden hose. It had come from the basement
and up into the garage. |

Q. I see the garden hose. ‘I'm looking at this here, which
Qogld be more towards the ceater of the pic£ure w;th some
sort of elbow or covering around the plank as well?

A. I do not know what that is, but it is not é pipe. I
don't know if it was garbage.that was used in the backfill,

maybe. A piece'df like the stuff off of sid&ngéor :f—.I'm

-not even sure what that is. I don’t know. I'm not sure

what that is. I think it's just a piece of like debris.

ATTORNEY MASON: Just for

clarification, Ms. McAllister. Are you referring to this
white thing, or this thing right there?

ATTORNEY MCALLISTER: Well, both. I'm

not sure whether‘they're part of anything‘or whether they
connect. But I can't tell what it'wa§,gxbnq currently Ms.
Buck does not knowvwhat it is, either.

A. I believe it's just a'piece of deérié. It's not a
pipe, I know that for certain.

BY ATTORNEY MCALLISTER:

Q. And Exhibit --- now I'll.mark two other photographs,
Exhibit 5-7 and Exhibit 5-8. They do not  appear --- well,

there it 1is.
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A. They're not in the basement, no. Theyfré the water
lying outside of the house.

Q. That's what I Qas gbing to ask you. . These two
photographs, Exhibit 5-7 and 5—8, can you tell me what
those are?

A. Yés; I'can. This one herxe (indicating) is the.water
line that was leaking when it was'put into the house. .You
can‘see'here where it's taken up out of the ground%and at
the entrance to the houselinstead of using an elbow. It
was‘just'bent causing th pinprick areas thé% hévé B
increased over the - probably over some time span. As we
were walking around the house looking at things, we noticed
bubbling up out of the’grqund and discovered, after
speaking with the water company that we had a leak in our
water line. This water line was just taken éndlphysically
forced into an angle instead of using an elbow. This is
the corrected water line with an elbow.

Q. So Exhibit 5-8 shows the line befg:ef;b:was corrected,
and Exhibit 5-7 shows a new water line . put in place?

A. Yes. o

Q. When was that new water line put in?

‘A. Right after, probably, on September, I'm going to say

it was the 6th. Because it was the same day we went to a
wedding.

Q. Do you have other photographs of that water line?

Sargent's Court Reporting Service, Inc.
(814) 536-8908




10
11
12
13
14
15
16
17
18
19
20
21

22

23

24

25

35

A. I do not believe.
Q. Where did the water line enter the house?
A. It enters the house before --- it's on the north wall

before the east wall. Probably a couple of feet up the;

north wall. And again, I apologize, I have no spatial

ability. ‘ .

Q. Let's see if looking at page two of Exhibit One helps.
The north wall would be the back sidé of the-houéeibehind.
the kitchen dining room aréa? '

A. .Corréct,

Q. Looking at what appears to be the sink area in the

kitchen on page two of Exhibit One, can you mark where the:

‘water line entered the house?

A. From the deck it was right off. of here (indicating).

And it had to be ripped off. I'm going to say it's

‘probably right in ---.

Q. I'm going to let you circle it with my pen.
A. Well the oil tank would be here (indféat;ng). So the

furnace is right here (indicating). -So I would say it's

" right here (indicating). Because it's right before the
furnace.

‘Q. Why don’t you put oil tank where you believe the oil

tank was?
A. Oil tank is here (indicating). I'll make it square.

Q. Why don't you put an F where the furnace is?
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A. The furnace is right here (indicating).

Q. And then the circle that you've already drawn, why
don't you just label ‘it water line so you put W there for
water liﬁe. Now did you dig up the area on the north side
of the house where the water line entered the house?

A. Tim Ryder did. . .
Q. After Tim dug it up; did you have a plumber, an

engineer, or any expert look at the water line to tell you

whether it was or was not properly installed?

" A. No, I did not:. Timothy Ryder worked constraction since

he was a teenager. And he's put in many water.lines. So
he technically was my expert. And he said it should have
had an elbow. |

Q. So based on Mr. Ryder's. experience in contrécting and
putting water lines in himéelf, he said to you that this
one was not properly installed?

A. That's correct.

Q. And recognizing that he is not an;gmd;nger; is he?

A. He is not.

Q. Ana recognizing that'you have néw:filéd a lawsuit with
regard to the insurance aspécts of th;s-water damage

incident,‘have you hired anyone other than Mr. Ryder to

" take a look at this and determine.whether it was or was not

properly installed?

A. No.
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Q. Do you still have ﬁhé'pipe?

A Yes.

Q. Who has the pipe?

A It is at my house. I have the pipe.

Q If I were to look at the pipe, what would I see that
would tell me that there wase something wrong withﬂéithe;’
the pipe itself or the installation?

A. You woqld see that the pipe is bent. And at each side
of the bend there are pinprick areas on the side where the
leakage oc;urred.: _ -
Q. And I think I understand what you're saying. But say

if I took an ordinary drinking straw that didn't have the

‘bending thing in it and bent it as --- is that the same

sort of thing as what you're saying?

A. Yes.

Q. Do you know what the pipe was made of?

A No, I do not.

Q. Is it metal or plastic? {{Jff.ak
A

I would say plastic. It appears to have some kind of

‘rubber coatihg on the top.

Q. Did ybu engage. the servicesvof-any outside contractor
or compény to come in and do cleanup work at-that house?
A. No.

Q. Can you tell me what work was done by anybody to clean

up the condition in the basement?
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A. Timothy Ryder had some friends, relatives carry the
blocks and the dirt off of the floor. And he at that point
atter the floor was cleaned up he and I carried the
carpeting out. The furniture is mostly still there except
the couch that was taken out. We physically carried most
of.that out and then he had £riends he had to work‘——— had
his friends and relatives come over for a work day. And
they carried out block and dirtf And at this point there's
plywood in'the basement. He 1s in the process when not in
college in.buildihg a plywood wall just to réinforcg it,
althougﬁ plywood won't last forever, it will last a little‘

while td reinforce the house.

Q. So the short answer to my question,is, you didn't hire

anybody --- you didn't hire any business entity to do the
worké

A. No.

Q. But that you and Mr. Ryder and some friends and

relatives did whatever clean-up work ygﬁ’bogld?

A Yes.

Q. Did you pay adyone in terms of éo&pensation for the
work that they did? |
A. Yes.

Q Who did -you pay?

A. Timothy Ryder's father, Dagiel Ryder.

Q

Anyone else?
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A. And a friend of ours, Kenneth Thomas. We paid them for
one day's worth of work for the heavy stuff that they
carried out. |

Q. Is any of that indicated on Exhibit Two or any of the
other itemization that you've given me as to damages for
this incident? .

A. No.

Q. Do you know how much you paid them?

A. Probably approximately $150 together. It was just one

day.
Q. As of right now, is the basement cleaned up in terms: of
getting the carpeting.out, getting the mud, water,‘and
debris out? A

A. -Pretty much. There are still socme things. éutumost of
it is out of there. And where thére is the plywood's not
up, the dirt is still continuing to come into the basement.
Q. Whed you and/or Mr. Ryder dug up the pipe that is shown
in Exhibits 5-7 --- make -it 5-8, becayse that's the old
pipe, could you see water coming out of the pipe?

A. No, it was turned off at the soﬁr;e. The water company
came out and turned it off.

Q. Prior to the incident that you observed Qheﬁ the east
wall fell in, was there ény pobling of water that was
visible outside near the house, specifically near the north

wall?
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A. That's how we found it. The water line was leaking.
We saw bubbling up of water. But it looked like it was
coming out of the ground instead of going into the ground.
Q. .And.would that be in or around the area that you've
marked on Exhibit One showing where the water line was?

A. Yes, it would be right here up at the ground Lével.

Q. I had asked whether there was any sort of podling or
puddling. Was there in fact pooling or puddling in that
area outside?

A. Yes. It's Hard to say because it was so;weﬁ last -

. summer. But yes, it was wet all the time even when it

wasn't raining.

Q. Was there grass in that aréa?

A. No.

Q. Was it'a garden or what was the area like right outside.
that north wall?

A. It's like a litﬁle walkway. Occasionally I would bark
my vehicle back here. ;xQK;fz |

Q. Was the property landscaped with grass so that you have
a lawn? -

A. Some of it. That particular area, no.

Q0. And was it --- the amount of water that would have been

" in the area on the north wall of the property where the

water line entered the house, if you stepped there, would

you be stepping in an inch or so of water?
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A. Ifm trying to think back to when I walked back through
there. xes.

Q. How big an area would it cover, an area as big as this
table, which is like 3 foot by 10 or 12 foot?

No, I don’t think it would be that big.

And you indicated you saw bubblihg coming up?g"

Yes.

Did you report this incident to Erie Insurance?

Yes.

Who did.you‘réport it to? - i : -

S R S © B © B

The adjustor who came out to look at the basement, he

.also knew about the water line.

Q. -Did you call your agent or did you call the company?

A. Actually Tim called the agent. |

Q. Do you know who that was?

A. No. I do not.

Q. There was an adjusfor‘by the name of Steve Tefry that
came to your house. Did he come to y?ufﬁbogse on more than

one occasion?

fes. Steve Terry was.there on ﬁo;e than one occasion.
Do you know how many times he was there?

I think it was twice.

Did you sth Mr. Terry the basement. area?

Yes.

(O S A O R

Did Mr. Terry take photographs?
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Yes.

A
Q. ADid'you explain to him what happened?
A What do you mean-?

Q

Did you explain to him what you've explained to me in .

" terms of what you --- what you observed in the basement?

A. Yes. v .

Q. Did you explain to him in the way that yéu explained to
me - what you believed was the cause of the incident ithat
happened?

A. I don't know what the cause was. ol .
Q. Would that be true as you sit here today that you don't
know what the cause was? | |

A: No, I do not.

Q. Have you engagéd anyone other than your attorney'who

" would indicate to you that the cause .of the problem

involving the east wall was improber construction of the
house or basement?

A. I'm not sure I understand the quegti6ﬁfe;Did I hire
anybody that said that, no. |

Q. - Were you present when a Mr; HugHe; inspected your hbuse
in behalf of Erie?

A. Yes, I was.

Q. Did Mr. Hughes méke any statement to you‘as to what he
beliéved the cause was?

A. Yes, he told me what he believed the cause was.
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Q. What did he tell you?

A; He said that it was faulty construction.

Q. As of the time that Mr. Hughes came to the house, had
you dug out and replaced the water line that entered the
house on the north side?

A. Before he came.to.the house?

Q. - Uﬁ—huh (yes). And it's nét a trick queétién. If you

don't know the date.that he came to the house, I think I

. can help you out there.

A. I'm not:sure Which'day he came to the hodseg - -
Q. It appears from information that I have that Mr. Hughes
came to.the house on September 7th, which would be four
days after the incident.happened.

A. The whole water would still have been. there for the

water line.

Q. Meaning that you had not yet done the work to replace
that water line?

A. The water line had been replaced phtfipepad not been
filled back in. And he did look at the pipe, now that I
recall. Yes, hé looked at tﬁe pipe; } |

Q. . Did he also‘look at the pipe that you had removed?

A. Yes, that's the pipe I'm feferring to.

Q. When you first discovered the problem in your basement
on September 3, what was it that caused yoﬁ ﬁo turn off

your water?
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A. I did not turn off the water at that time. The water
was turned off before the pipe.was replaced.

Q. And when would that have been then?

A. On the 6th, I believe.

Q. It wasn't until three days after?

A. Right. The water was sti¥ll on in the house uqﬁil that
wéter'pipe was replaced. It was turned back on after the
pipe was replaced.

Q Was the outside deck damaged in this incident?
A Yes.

Q. How was the deck damaged?

A It had to be removed to‘réplace the water line.
Q Has the deck been put back up or is that part of the
estimate for damage that you've included in Exhibit Three?
A. That is part of the estiméted damage.

Q. And the estimated damége that you've included through
Exhibit Four, in order to repiace the east Qall
contemplates removing the garagé floo?ZQﬁift-

A. Yes.

Q. And are any of the conﬁractors fh;t have provided
estimates to you, either Cartwright Contracting or Bowman
Masonry, are they related to you by blood or marriage?

A. No.

Q. So these ére independent estimates that you've

obtained?
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A Yes, they are.

Q Have you obtained estimates from ahy other sources?

A. No.

Q Has there been structural damage to any part of the
house on the first floor of the house as a result of this
incident? 1‘

A. Yes. |

Q. Can you tell me aboutvthat?

A. The doors do not fit correctly. Some of them are very
hard to close. "Some of them are alhost impoésigle to walk.
At this point, the door frames are not in alignment
anymore. The wall in my kitchen has sunk about an inch
from,the floor, éo about an inch from the wall behind my
refrigerator. The contractor ﬁold me that when things are
fixed in the basément my drywall will crack.

Q But you're not seeing cracking yet?

A Not yet.

Q. Anything else?

A Not that I can think of at thié time.

Q Is any of the work that was invai;ed in placing ---
replacing, rather, the water line part of the damageA
estimate exhibits that you've provided me?

Al No, it is not.

Q. And did Mr. Ryder do all that work?

A. Yes, he did.
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OFF RECORD DISCUSSION

ATTORNEY MCALLISTER: I am going to

show a photograph that was taken by Mr. Terry. I'm going

to mark this sheet as Exhibit Six.

({Exhibit Six marked for
identifieation.)

BY ATTORNEY MCALLISTER:

Q. There were two photographs shown on Exbibit Six. The
bottom photograph purports to be the back of your house.
Is that, in fact, ‘the back of your house? - -+ -
A. Yes.

Q.. Because this is a 5lack and white photocopy of a

picture, I can't tell, but is this a driveway behind your

house?

No, it's not.

So.whatever that is, it's not a roadway or a driveway?
No.

Is there grass in that area?

Some.

(ORI E C R I R

We see the deck on the back. Tﬁaé's youﬁ deck;
correct?

A. Yes. '

Q. Could you put an X on there at approximately where the
.watef line‘went into the house?

A. It was right near where this indentation is. So it's

Sargent's Court Reporting Service, Inc.
(814) 536-8908
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right there, kind of here.

Q. Where you put it at, it's basically at the end of the
deck?

A. No, that can't be right! It must be on this side in
the indentation. Yes. So here. I'm trying to think as
I'm looking from the back of.the house and I'm baqkwarqs.
So 1t would be in here.

Q. Ahd I know we can't really see much in the top ;-
photograph on Exhibit Six. But there's an indication that

someone's put a‘caption on this photograph séyiﬂg water -

'bubbLingvout of ground. And it's a close-up of the back of

the house. Do you know what the two lines are that are
shown in the top picture on Exhibit Six?
A. This is my electric.

Q. So that has nothing to-do with water piping?

A.. No.

Q. Is that where --- is that the a;ea where_yoﬁ saw water
bubbling out of the ground? ;ﬂ&y:‘l

A. Yes.

Q. Would it be true that up until foéay that you have not
had anyone contractor or an engineer on your behalf go out
and look at the wall to determine cause of the failure?

A. We did have an engineer come out and look at it.

Q. Who Qas that?

A. Bob Mulholland (phonetic). But he is not an

e -

Sargent's Court Reporting Service, Inc.
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architectural engineer.

Q. He 1is an engineer, though?

A. Yes.

ATTORNEY MCALLISTER: I would ask that

if you have any expert reports that you make those
available. I don't know fromewhat Ms. Buck is say;hg
whether they separately engaged‘fhis engineer or whether
it's someéne that you've retained asvan.expert in this
case.

ATTORNEY MASON: 1It's not semeone that

I've retained.

BY ATTORNEY MCALLISTER:

Q. When did Mr. Mulholland go to the house and lodk.at the
house?

A. I-cOuldn”t give you an exact date. But.it was probably
a month or so after the wall collapsed. A month or two
maybe.

Q. Did he put anything in:writing ingthQquf his
observations? |

A. Yes, he did sénd me a letter.

Q. Did he speak to you as to any conclusions as to the’

cause?

A. He didn't really speak to me, no. He spoke with Tim.

Q0. What opinion did he give from what you're aware either

from conversation or in this letter as to cause?

Sargent's Court Reporting Service, Inc.
(814) 536-8908
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A. I'd have to read the letter.

ATTORNEY MCALLISTER: I guess 1 would

do a letter to you asking for production of the letter.

BY ATTORNEY MCALLISTER:

Q. Has anyone else looked at the house, examined the
basement or the pipe to render any sort of an opigion as to
what caused this incidenﬁ? |

A. No. | : a i

Q. And as you sit here today,'you'don't have ény idea of
what caused it?-

A. No, I do not know.

.Q. You did, in fact, receive a reservation of rights

letter from Erie Insurance Exchénge on or about Septémber
8, aetailing the reasons as to why they believed that there
was no coverége for this claim?

A. Yes, I did..

Q. Have you had any other written or oral contact with any
representative of Erie Insurance afte?ptﬁ§<gwo visits by
Mr. Terry and after the receipt of this letter?

A. No. I don't believe. . o

ATTORNEY MASON: Ms. McAllister,

‘attached to the Plaintiff's complainf is a letter dated

September 18th from Erie. That's after the reservation of

.rights letter.

BY ATTORNEY MCALLISTER:

Sargent's Court Reporting Service, Inc.
(814) 536-8908
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Q. So we've got the reservation of rights letter that's
dated September 8th and that was followed up by a letter of
September 18, 2003,-again from Steven Terry. And you have
a cépy of that letter in front of you?

A. Yes.

Q. And that indicates that Krie is denying your qlaim or

that it has determined that there was no covérage for the

claim; correct?

A. Yes.

Q. After this letter of September 18, 2003/;wh£ch is from
Mr. Terry, had you had any further contact witﬁ any
represéntative from Erie?

A. Not thaﬁ I'm aware of.

Q. And following that, you gngaged the ser&iceg ofAMr.
Mason? |

A. Yes, I did.

Q. And filed this lawsuit?

A. Yes. | ' {jdjf'm:

ATTORNEY MCALLISTER: I think that's

all I have. Would you like to explain signature? Do you

want to read it?

-ATTORNEY MASON: 'Brenda, following your

deposition you have the opportunity to review the
transcript to correct anything that the Court Reporter may

have gotten wrong or any errors she may have made. That's

Sargent's Court Reporting Service, Inc.
(814) 536-8908
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procedure A. Procedure B is that you waive your signature
because you can't correct any misstatements that you may
have made anyway. There's a different procedure for coming
back and correcting those misstateménts. I would recommend
to you thaf you waive your right to read and review the
transcript before it's provided to Ms. McAllisterﬂés a
final.one. If there are glariné errors, we'll cover those

in letters with her. , .

ATTORNEY MASON: On her behalf, we'll"

waive signature. ™ ' S -

A. Okay.

 * * * * *x Kk *

DEPOSITION CONCLUDED AT 3:35 P.M.

* * Kk Kk ¥ Kk * K

Sargent's Court Reporting Service, Inc.
(814) 536-8908
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COMMONWEALTH OF PENNSYLVANIA)
COUNTY OF CAMBRIA )
CERTIFICATE
I, Cynthié Piro Blough, a Notary Publlc in and
for the CommonWealth of Pennsylvania, do hereby
certify:
That .the witness wds -first duly sworn to’testify

to the tr_uth, the whole truth, and nothing but the

" truth; that the.f'ore'going deposition was taken' at - the

time and place stated herein; and that the said
deposition was taken stenographically by mé and
reduced.té'typewriting, .and constitutes a tr_ue and

correct record of the testlmony given by the witness.

I further certlfy that the reading and SJ_gnJ.ng

of said depositions were (-ri)@) waived by counsel_' for -

the respective parties and by.the _wit'neSs‘.
I further certify that I am not a relative,

employee or attorney of any of the partieé, nor a

' relative or employee of counsel f'anc.:[“t-hat I am in no

way lnterested directly or J.ndlrectly in this actlon.
IN WITNESS WHEREOF, I hea hereunto set my hand
and stamp this 2. 5 day of \\ L2 FO7F L

' ~ o NOTARIN . 54
N o
| CY:j(:)!:k\ Piro BLouey, t\golLary Publi
yCo' 510w, Cambrn County, P‘\I “
l"]fT‘L.alOﬂ 1_"0“’:’:-0 epi. 12, 2004
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CONSTRUCTION
SPECIFICATIONS |
| FORTHE RESIDENCE OF

BRENDA A. BUCK

~ THOMAS B. BUCK
AND .

YVONNE BUCK

| ~ BY
~ IMICHAEL W. OWENS & SONS
- R.R.2 BOX310A
CLEARFIELD, PA 16830

(814)765-5118
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MICHAEL W. OWENS & SONS
R.R. 2 BOX 310A
CLEARFIELD, PA 16830
(814)765-5118

PROPOSAL
*Revised Date - October 21, 1998

Brenda A. Buck
Thomas B. Buck
‘Yvonne Buck
Bigler-aAllport Cut-Off
Allport, PA 16821

We hereby propose to furnish all the materials and labor necessary for
the completion of a- 28' X 40' two bedroom ranch home.” Toinclude the -
following:” -

To dig foundation and rough grade back to foundation

Pour 24". X 8" footers

Lay blocks with 10" X 8" X 16" blocks in basenient

French drain(Form-A-Drain)

Pour 4" thick concrete floors in basement(All concrete work is not guaranteed
against hair-line cracks, but is guaranteed not to crack causing structural
damage.) .

2' X 10" floor joists; 3/4'" T & G OSB board on floor

Roof trusses - 24" on centers - 5/8"" OSB board on roof

Rough framing - 2" X 6" and 7/16 OSB board on outside walls

2" N 4" inside walls ' ' e

Insulation - outside walls - R19; ceilings - R 38

Interior walls - 1/2" drywall smoothed with swirled ceilings

25 ¥r. - 3 tab shingles ‘

Ty-Vek house wrap

Vinyl siding, soffit and fascia, and spouting

200 Amp electrical service with standard switches and receptacles
Will-Tutf vinyl windows

Front door allowance - $300.00; patio door allowance - $600.00

Interior doors - pre-hung masonite; 6 panel <

Colonial pine trim throughout- :

Lighting allowance - $20. each, with the exception of: kitchen - $30.; dining
room - §75.
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2 baths - $1,000.00 allowance each ‘
Kitchen allowance - $2,500.00 to include cabinets and hardware, stainless steel
sink, formica and trim, faucets, and range hood - any addltlons to the above
will be an extra charge. : :

Floor covering allowance - $17.09 per sq. yd. if chosen from Clearfield Carpet
One; or you may choose from Lezzer's samples valued at $20. per sq. yd.
NOTE: Any excess materials shall become the property of the contractor since
this is an allowance to cover total floori ing in the home and the excess is at the
contractor's expense.

PVC plumbing - 3/4" and 1/2'" water lines, 4", 3" and 1 1/2" drains

Waslier and diyer hookups

3 telephone jacks

-3 TV hookups *

Oil hot water baseboard heating system
Sand mound septic system allowance - $5,566.00
Building permit fees are to be paid by the Owners.

Al water and sewer tap on fees are to be paid by the Owners. -
MI material is guaranteed to be specified, and the ahove work to be peltox med
and (.Gmp.ete(. ina Sl.leulhudl workmanlike manner. ) -
Any alteration or deviation involving extra costs, will be executed oy upon
written orders(see enclosed sample form), and will become an extra char ge
over and above the estimate. All ag greemeiits contingent upon strikes,

-accidents, or delays beyond our control.

IT IS UNDERSTOOD THAT THE PRICE AGREED UPON HEREIN

" -DOES NOT INCLUDE POSSIBLE EXPENSE E ENTAILED IN COPING

WITH HIDBEN CR UNINOWN CONTINGENCIES FOUND AT THE
JOB SITE. IN THE EVENT THAT SUCH CONTINGENCIES ARISE
AND THE CONTRACTOR IS REQUIRED TO FURNISH LABOR
MATERIALS OR OTHERWISE PERFORM WORK.NOT PROVIDED
FOR OR CONTEMPLATED BY THE ’“Ol\’lR_-xC"'Cn, HE ACTUAL
COSTS, PLUS 20% THEREOF WILL BE P-\ID FOR BY THE OWNERS.

Owiiers to cairy. fire, tornado, and othe: necessary insurance upon the above
work.

Yorwmen's compensation and public liability insurance on the above work to
be taken out by contractor. '

TOTAL PRICE - $67.1060.00

Respectfully subn.uted M%/@mm
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MICHAEL W. OWENS AND SONS

R.R. 2 Box 310A, Clearfield, PA 16830 Telephone (814)765-5118

AUTHORITY FOR CHANGE IN CONTRACT BY
MUTUAL AGREEMENT BETWEEN... -
MICHAEL W. OWENS, SR., CONTRACTOR
AND
BRENDA A. BUCK
~ "THOMAS B. BUCK o
& YVONNE BUCK, OWNERS

THE FOLLOWING CHANGES, ALTERATIONS, ADDITIONS OR
SUBSTITUTIONS ARE TO BE MADE IN THE WORK AND/OR MATERIALS
CALLED FOR IN THE PLANS AND SPECIFICATIONS, WHICH ARE A
PART OF THE BUILDING CONTRACT SIGNED BY THE ABOVE NAMED
PARTIES ON OCTOBER 21, 1998 TO INCLUDE: '

SIGNED: RS
CONTRACTOR DATE: '
Michael W. Owens, Sr.

OWNER DATE;
Brenda A. Buck

OWNER - DATE:
Thomas B. Buck

OWNER DATE:
Yvonne Buck

NOTIFY MORTGAGEE OF ANY ADDITIONS TO, OR DEDUCTIONS FROM CONTRACT
PRICE.




SPECIFICATIONS

- The Contractor shall provide all necessary labor and materials and perform all work as
specified herein for the erection of a residence for: Brenda A. Buck. Thomas B. Buck.
and Yvonne Buck. as Owners, in accordance with = these specifications and
accompanying drawings. The location of the residence will be as follows: Bigler-
Allport Cut-Off, City of Allport, Township of Graham, County of Clearfield, State of
Pennsylvania.

GENERAL

All blank spaces in these specifications that apply to this building are to be filled in. Al
blank spaces that do not apply are to be crossed out. The general conditions hérein set
forth shall apply to any contract given under these specifications and shall be binding
upon every subcontractor as well as the General Contractor. The Contractor- shall

-

comply with all health and building ordinances that are applicable. o7 L
. NOTE: Contractor shall not be responsible for heating the home while under
construction or any additional charges for heating additives to any materials or
supplies while under construction,(since the construction .was not started before
August 1Ist, as stated in our original specifications and agreement dated August
18, 1998), or if the Owners cause any delay in the construction for any reason.

IT IS UNDERSTOOD THAT THE PRICE AGREED UPON HEREIN DOLS NOT
INCLUDE POSSIBLE EXPENSE ENTAILED IN COPING WITH HIDDEN OR
UNKNOWN CONTINGENCIES FOUND AT THE JOB SITE. IN THE EVENT
THAT SUCH CONTINGENCIES ARISE AND THE CONTRACTOR IS
REQUIRED TO .FURNISH LABOR OR MATERIALS OR OQTHERWISE
PERFORM WORK NOT PROVIDED FOR OR CONTEMPLATED BY THE
CONTRACTOR, THE ACTUAL COSTS, PLUS 20% I'I-IEREOF -WILL BE PAID .
FOR BY THE OWNERS.

IT IS ALSO UNDERSTOOD, AS STATED IN THE AGREEMENT, THAT THE
OWNERS SHALL NOT MOVE ANY POSSESSIONS INTO THE HOME, OR
SHALL NOT OCCUPY THE HOME UNTIL THE FINAL PAYMENT HAS BEEN
MADE TO THE CONTRACTOR.

EXTRAS OR CREDITS

Any deviation from these specifications or plans involving an extra charge or a credit
must be agreed upon in writing between the contracting parties before the change is
made. The Contractor shall not take advantage of any discrepancies in the drawings
and specifications. If any discrepancies are found, they shall be referred to the Owners
or architect and be corvected before any contract is entered into.
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INSURANCE

The Contractor will provide liability insurance and workmen's compensation insurance
in full untid completion of the building. Fire, tornado and/or windstonm and other
necessary insurance during construction to be provided by Owners.

EXCAVATION AND GRADING

The Contractor shall do all necessary excavating and rough grading.  If there is lack of
dirt, whether it be fill or topsoil, the Owners are responsible for providing such dirt.
Existing topsoil to be piled where directed by Owners for use in grading. Thé finish -
grading shall be done by the Owners. The grade level shall be established jointly by the
Contractor and the Owners. The Qwners will also furnish a survey of the lot showing
the location of the buﬂdmo The finish g grading, seeding, sodding, and. melxc.apma shall -

be done by the Owners unless .speuhed.

E U



MICHAEL W. OWENS & SONS

R.R. 2 BOX 310A
CLEARFIELD, PA 16830
(814)765-5118

AGREEMENT
BETWEEN CONTRACTOR AND. OWNERS.

‘ THIS AGREEMENT, made in Clearfield this 21st day of Octaber, 1998
by and between MICHAEL W. OWENS & SONS, hereinafter called the
Contractor, and Brenda A. Buck, Thomas B. Buck, and Yvonne Buck,
hereinafter called the Qwners, ' v '

-~

WITNESSETH: That the Contractor and Owners for the consideration
hereinafter named agree as follows: .

ARTICLE I. That The Contractor agrees to provide all the materials as
specified and to perform all the labor shown on the Working Drawings and
described in the Specifications for the construction of a two bedroom ranch
home to be located at Bigler-Allport Cut-Off, City of Allport, Township of
Graham, County of Clearfield, State of Pennsylvania.

ARTICLE Il. The Owners agree to pay the Contractor in current funds
for the performance of the contract SIXTY-SEVEN THOUSAND ONE
HUNDRED DOLLARS($67.100.00), subject to any addijtions or deductions to
the General Conditions of the Contract agreed upgn+in.writing, and to make
payments on account hereof upon presentation of proper lien waivers, as
the work progresses and as follows: ’

$10,065.00 when foundation and basement walls are completed and sealed;
$16,775.00 when dwelling is raised, sheeted, and under roof: :
$16,775.00 when plumbing, wiring, and heating have been roughed in,
siding and shingles are completed, and when windows and
exterior doors are set; '
$16,775.00 upon completion of drywall and walls are ready for painting, and
when heating system is installed:; ' '
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ARTICLE lll. Final payment of $6,710.00 shall be due upon compietion
of the-home and the contract fully performed.

CONTRACTOR SHALL NOT BE RESPONSIBLE FOR HEATING THE
HOME OR ANY ADDITIONAL CHARGES FOR HEATING ADDITIVES TO ANY
MATERIALS OR SUPPLIES WHILE UNDER CONSTRUCTION,(SINCE THE
CONSTRUCTION WAS NOT STARTED BEFORE AUGUST 1ST, AS STATED
IN OUR ORIGINAL SPECIFICATIONS AND AGREEMENT DATED AUGUST
18, 1998), "OR IF THE OWNERS CAUSE ANY DELAY IN THE
CONSTRUCTION FOR ANY REASON,. ‘

OWNERS WILL NOT'MOVE ANY POSSESSIONS INTO THE HOME OR
OCCUPY THE HOME. UNTIL AFTER FINAL PAYMENT HAS BEEN MADE TO
THE CONTRACTOR.

ART!CLE IV. Any excess materials are the property of the Contractor.

ARTICLE V. It is understood that the prlce agreed upon herein does
not include possible expense entailed in coping with hidden contmgenCIes
found at the job site. In the event that such contingencies arise and the
Contractor is required to furnish labor or materials or otherwise perform
work not provided for or contemplated by the Contractor, the actual costs, -
plus 20% thereof will be paid for by the Owners.
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The Contracter and Owners for themselves, their successors,
executors, administrators and assigns, hereby agree to the full
performance of the covenants herein contained.

IN WITNESS WHEREQF, they have executed this agreement the day
and year first above written. - '

‘¢

Contractor MICHACL W OWENS & SONS

(Witness) / : -
ay. //4—/ /‘é‘fy
Michael W. Owens, Sr Owner o :
" Qwner: ﬁ/u/r%[f/\ /# éw{
(Witness) Brenda A. Buck :
Owner: ’Z’U%’Zﬂ gjgd@[
(Witness) Thomas B. Buck

Owner: /Pt~ M/

(Witness) | Y/énne Buck
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Cartwnght Contracting.
. 151 Substation Rd.
Morrisdale Pa. 16858

345-6694
Brenda Buck
Morrisdale Rd.
10-30-03 _
Total Bid price $14,202..00 M

Price for replacing treated deck $2,922.00 Labor included
Removing old deck

Treated 2 x 6 floor joists

Treated 2 x 6 floor decking

Treated 4 x 4 posts -

Treated 2 x 6 picket railing

7,;,m Replace sfgel walk in' door ( 9 llight) $3 40.00 Labor included
_Aéw concrete floor §$ 1,180.00 Labor included |
) /ﬁmove old concrete floor $2,000.00 |
Dumpster $600.00
2 Newottarteamd-12' bas;eboard heater $700.00 Labor included
" 1200 sq. ft. of carpeting $6,000,00 Labor included
Replace 24 ft. wall 0.5 B. 7/16 on one side:.A 2x4 stu_dg $460 (;0 Labor included -

—
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L ' PROPOSAL _
Proposal No.

BOWMAN MASONRY

1993 Turnpike Ave. Ext
Clearfield, Pa. 16830
814-765-6095 fax 814-765-6691

Proposal Submitted To

Name &wdﬂﬁk Street .
CAM,

Sheet No.

Date {Jsc ), 2003

gy

L

8
-
9
g. R
£

Wark To Be Performed At

Street 2720 Al/dnﬂj Cotoff City Tt State
City Mheaisdals Date of Plans DY
State Pr. 158 Architect

Telephone Number {814] R42- 5285

We hereby propose to furnish the materials and perform the labér necessary for the completlon of

fY)ASnnBu ¢
-

ﬂ &mw;: e sxidting Cnmﬂij Lot in i aaeais mmmrdnr M)l Yy 29 26 Ané baul &M%.
2 et drd blek in the basimeal- and-haul Aoy,
| 5 L

3) Clean s tootee ng: ‘fmﬁ' out the _
Y) Bfon the ¢usadd ‘fan olatz.
S L ay amx 270 _ten inch blakS with doecowst! sueey oo couzses. -

L) Parde Lhndd Ik the Nfr) 270 Ton inch blacks on e autside .
2 Tn¥tall a new) Y” feench desin with agov 2 ‘of 28 Stone colte ,C[fz/z,&)m,c, then Al clean Sh»/.»;L

) Rod and coes with cancecle apne fufen, Y’ on the ngwd wall .

QUIILS 74 {1 £44 -0 Q

717 dia 8

N ’ erdl? ALY NE -

1) The halss z,uzl e 09#}' bnck AN,{ mmm’ pnd swueled Ai belots .

Alt material- is guaranteed to be as specified, and the above work to be performed in accordance with the drawings

and specifications submitted for above work and completed in a substantial workmanlike manner for the sum of

et ’ . Dollars ($ )
with payments to be made as foHows: ﬁ‘ j '/)m £ Tth'And 36}: 000. o0

Appr anc thied of the total amoat befoes we begin, 2£%13,000,
ong thind pppx Pt w»}%mjl« the job o773 000,
o

< ‘ :
And thg Salancs /n H when CDMp/gfe/ aoc !/ 3a00, &M &W
Any alteration or deviation from above specmcatmns involving Respectfully submitted
extra costs, will be executed only upon written orders, and
will become an extra charga over and above thae estimata. All &MZ"M M
agraemants contingent upon strikes, accidents or delays beyond MJTZ/U.{

our contral. Ownar to carry fira, tornado and other necessary
insurance upon above work., Workmen’s Compensation and Note—- This proposal y be withdrawn

Public Llability lnsurance on above wvork to be taken out by
by us if not accepted within /80 days

Mmm
[ s
U ACCEPTANCE OF PROPOSAL

The abave prices, specifications and conditions are satisfactory and are hereby acceptéd. You are authorized to do the wark as

[

specified. Payment will be made as outlined above.

Signature — i ‘

Signature

Date
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Claim# 010110488941  Taken by S. Terry

f \ .

‘ . ‘ 3 Tentt 473 ._.‘v‘-n:lﬁ'f* XY 3
Water bubbling out of ground H@ .
- 0cT 3
Insured-Brenda Buck taken 09/04/03 . ;

1/ 11

_Printed Q/8/2003_ SR
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A Yes.

Q Did.you explain to him what happened?

A. What do you mean?

Q Dia you explain to him what you've explained to me in
terms of what you --- what you observed in the basemeht?

A. Yes.

Q. Did you\explain to him iﬁ.the way that you explained to
me what you believed was the cause of the incident‘that
happened?

A. I don't know what the cause was. ’

Q. Would that be true as you sit here today that you doh't
know what the cause was?

A. No, I do not.

Q. Have you engaged anyone other than your attorney'who

" would indicate to you that the cause of the problem

involving thg east wall was improber construction of the
houéeior basement?

A. I'm not sure I understand the questigg. Did I hire
anybody that said that, no. T

Q.  Were you present when a Mr. Hughes inspected your house
in behalf of Erie?

A. Yes, I was.

Q. Did Mr. Hughes make any statement to you as to what he-
believed the cause was? |

A. Yes, he told me what he believed the cause was.

Sargent's Court EXHIBIT ice, Inc.

(814 (q
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right- there, kind of here.

Q. Where you put it at, it's basically at the end of the
deck?

A. No, that can't be right. It must be on this side in
the indentatioﬁ. Yes. So here. I'm trying to think as
I'm looking from the back of the house aﬁd I'm backwards.
So it would Se in here. !

Q. And I know we can't really see much in the top
photograph on Exhibit Six. But there's an indicati;n that
someone's put.a‘caption on this photograph saying water
bubbling_out of ground. And it's a close—up.of the back_of
the house. Do you know what .the two lines are that are
shown in the top picturé on Exhibit Six? |

A. This is my electric.

Q. So ﬁhat has nothing to do with water piping-?

A.. No. |

Q. Is that where --- is that the area where yoﬁ saw water
bubbling out of the ground?

A. Yes.

Q; Would it be true that up until foday that you have not
had anyone contractor or an engineer on your behalf go out
and look at the wall to determine cause of the failure?

A. We did héve an engineer come out and look at it.

Q. Who was that? |

A. Bob Mulholland (phonetic). But he is not an

Sargent's Court Reporting Service, Inc.
(814) 536-8908 '
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architectural engineer.

Q. He is an ehgineer, though?

A. Yes.

ATTORNEY MCALLISTER: I would ask that

1f you have any expert reports that you‘make those
available. I don’t know from what Ms. Buck is saying
whether theg separately engagéd'this engineer or whether
it's someone that you've retaiﬁed as an expert in this

case.

ATTORNEY MASON: It's not someohé that

I've retained.

BY ATTORNEY MCALLISTER:

Q. When did Mr. Mulholland go to the house and look at the

house?

A. I couldn't give you an exact date. But.it was probably
a month or so after the wall collapsed. A month or two
maybe.

Q. Did he put anything in writing in teﬁ@g of his
observations? e

A. Yes, he did send me a létter.

Q. Did he speak to you as to any conclusions as to the
cause?

A. He didn't really speak to me, no. He spoke with Tim.
Q. What opinion did he give from what you're aware either

from conversation or in this letter as to cause?

-t

Sargent's Court Reporting Service, Inc.
(814) 536-8908
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A. I'd have to read the letter.

ATTORNEY MCALLISTER: I guess I would

do a letter to you asking for production of the letter.

BY ATTORNEY MCALLISTER:

Q. Has anyone else looked at the house, examined the
basement or the pipe to render any sort of an opinionvas to
what caused~this incident? ’ |

A. No. |

Q. And as you sit here today{ you don't have any iéea of

what caused it?-

A. No, I do not know.

.Q. You did, in fact, receive a reservation of rights

letter f;bm-Erie Insurance Exchange on or about Septémber
8, detailing the reasons as to why they believed that there
was no coverage for this claim?

A. Yes, I did..

Q. Have you had any other written or oral coﬁtaét with any
representative of Erie Insurance afteg thg two visits by
Mr. Terry and after the rgceipt of thig#léééer?

A. No. I don't believe. |

ATTORNEY MASON: Ms. McAllister,

‘attached to the Plaintiff's complainﬁ is a letter dated

September 18th from Erie. That's after the reservation of

.rights letter.

BY ATTORNEY MCALLISTER:

Sargent's Court Reporting Service, Inc.
(814) 536-8908
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SUMMARY

The week of August 27" through September 2, 2003 saw extreme amounts of rain in
central Pennsylvania which completely saturated the ground.

The masonry foundation under Ms. Brenda Buck new dwelling collapsed.
Concerned about the cause she contacted her insurance carrier and she submitted a claim,

On Friday, September 5, 2003 Mr. Steve Terry claims representative for Erie
Insurance contacted Richard T. Hughes, P.E. «to determine the cause of the collapse.

The results of this investigation revealed that the collapse was due to lack of
reinforcing in the walls combined with soil and hydrostatic pressure. :_‘
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1.0 INVESTIGATION

On September 7, 2003 a site inspection was performed by Richard T. Hughes,
P.E. The house in question is a.28 x 40ft one story ranch dwelling with an attached two
car garage built in c. 1996 by Michael Owens construction company (see attached
photos). A full depth basement is located under the living portion of the house.

The foundation of the dwelling has sustained a collapse along the one sidewalls
and the back wall has started to fail. It should be noted that the back yard slopes toward
the house and the soils are a clay-shale.

The foundation system is built out of 8” block 12 coarses high and without either
bond joint reinforcing or vertical reinforcing in the manner of grouted cores or pilasters.

The homeowner was surprised at the amount of water, which was seeping in from
the cracks. At the time of my inspection a hole was present where the homeowner
exposed the water line which the thought has a sprung a Jeak in a'90 degree bend. The
water line entered the house approximately 4 ft shove the basement floor slab.

~Y
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2.0 CONCLUSIONS

Based on the physical evidence at the site, 2 review of Industry Standards and
finally my experience with other foundation collapses, it is my professional opinion with
high degree of engineering certainty that the cause of the wall collapse is due to a lack of
reinforcing combined with recent severe rainstorms, which saturated the ground.

Masonry walls must resist 3 types of loading (see attached reference). In this
instance, this wall failed under earth pressure and hydrostatic (water) pressure.

This failure was not due to a water line break. The homeowner saw water pouring
and shooting side like it was under pressure. This is due to the way the yard is sloped
toward the house. A pinhole water leak would increase a home’s meter reading to over
18,500 gallons per quarter. ' . i

As often the case poor construction practices have caused the problem.
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Foundation Wall Failures

Over the past several years, I have
witnessed dozens of residential house
foundation collapses in both new and older
homes which I believe could have been
avoided. A typical foundation under a
residential dwelling is approximately 24
feet wide and 50 feet long built of concrete
masonry block. Block thickness varies
between 8, 10, and 12 inch sizes depending
on the length, height and loading
conditions. Typical height of basements are
7 to 9 feet (10 to 13 course).

Loading Conditions

Foundation failures which push the
foundation walls into the basement are
typically due to three loading conditions;
soil pressure, hydrostatic (water) pressure,
and surcharges due to high loads directly
behind the wall such as an automobile or
backhoe. Under normal dry soil conditions,
a hollow masonry wall 9 feet high and 40
feet long, whether load-bearing or non-
load-bearing, can provide years of useful
service. However, the problem arises when
wet climatic conditions combined with
susceptible soils (clays, shale clays, silty
clays) rest directly behind the unreinforced
masonry wall. While masonry walls have
excellent vertical carrying capacity, they
are extremely weak in lateral load
resistance. Residential house construction
does not typically load walls enough to
offset the horizontal (lateral) loads of
saturated soils. Wall collapses ‘frequently
occur just after laying the walls and during
backfilling due to the surcharge of the
equipment, and while the walls were
unloaded, this problem would occur on the
same wall under saturated soil conditions
regardless of the house loads.

Warning Signs

Often a distressed wall will reveal
the potential for complete collapse prior to
the event. Look for horizontal cracks in the
mortar joints the width of a human hair in
the upper half of a wall which spans over

- 20 feet.

a4

Sometimes diagonal cracks
emanating from the end walls following the
mortar joints is associated with the
distressed wall. Seldom do vertical cracks
have anything to do with lateral earth
pressure problems and can sometimes be
linked to soil settlement, shrinkage and
volume changes (see attached sketch).

Prevention

The CABO Building Code, which
focuses totally on residential construction,
stipulates that walls resisting more than 5
feet of earth have reinforcing provided.
Three types of wall reinforcing are
acceptable. The most difficult but best is
grouting the hollow vertical cores of the
blocks solid with concrete grout and
installing vertical reinforcement in the
cores which are connected to thé footing
(see attached sketch). Mason contractors

seldom select this option due to the fact that ¢

the bars are difficult to work around. I
have  experienced  many collapsed
foundation walls which were grouted but
the vertical reinforcement was not attached
to the footing and the wall did not have
horizontal bed joint reinforcement.
Horizontal or bed joint reinforcement is
installed in the mortar joints and looks
similar to a ladder except it is made of wire
the thickness of a coat hanger. Bed joint
reinforcement installed without grouting the
cores is useless and often I see this concept
misused. An acceptable means of bracing is
achieved if the wall is grouted solid without
vertical reinforcement and the horizontal
reinforcement is installed in every
horizontal joint (8 inches on center). While
horizontal reinforcing is desired over
vertical, it too often omitted due to the
cumbersome task of instailing.

Finally, pilasters protruding from
the wall is often the most popular bracing
selection. A common mistake is to build
these next to the wall without them being
tied integrally to the wall. For pilasters to
be effective, they must be built into the
wall at the same time the wall is laid. A
minimum  projection of 8 inches

is ﬂ
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necessary and a spacing of 18t (as
mentioned previously) is required. Due to
the obstruction of living space, contractors
often leave these braces off severely
reducing the structural integrity of a wall.
It should be noted that the potential for
collapse often does not occur for years due
to the fact that all the right conditions, such
as an extended rain storm, deep snow melt,
clogged trench drain, or a concrete truck
pouring a new patio on the back of a house
don't occur annually.

Inspection

To see if yeur house has these
problems, look in your yard to see if any of
the ground surfaces slope towards your
house foundation instead of away from the
walls. A quick glance in the basement will
verify if pilasters are present. If pilasters
are not observed, tapping the wall with a
hammer for varying sounds will determine
if the contractor filled the voids with
concrete on an even spacing. If you have
walls unbraced for over 15 feet and over 8
feet high with a sloping yard, you have a
potential problem.

Repair

Walls which show signs of distress
can be braced to stop the movement by
installing pilasters to the existing walls.
The pilasters can be either added to the

interior face or the exterior face, depending

on accessibility.

Conclusion

Many masonry contractors believe
that the bracing is not necessary because
they have built hundreds of walls without
them, but they do not consider the effects
of saturated soils and ground water, plus
they are not qualified to determine which
soils and sites are more susceptible and
they cannot predict the future use or
weather conditions. The new building
codes are not allowing builders to
determine when the bracing is not required
unless the soil behind the wall is less than 5
feet high. Considering effects of wind, it
would be prudent building practices to

include bracing or reinforcing in all
masonry construction, regardless of
application.

3
T4 L v ¢ At 1]

| I A
T 72 for Ginch
164 for 10inch .

~ AT YT N "
il Typleal Foundation Plan u
/—vuﬁzlmr&mﬁ

o~ LA

Richard T. Hughes is a Consulting Engineer
From Clearfield, Pennsylvania
(814) 765-8691

~y *

{



\f

N / Lo
AN - 2;(17"%.0

3

s '
.—\ 0 Y b‘,o‘
R A .
'L) &
Crexao |
MA.Snmtb\ | t¢
I ] ‘
' 1+t
—
' -1
T
—

RracnG e 7AlL

AEMPOW




Uttracover |

. "

2

EXHIBIT




WHERE TO LOGK IN YOUR POLICY

AGRELENVENTY 00000 4

ERIE INSURANCE EXCHANGE . ... ... 4

ERIE INSURANCE PROPERTY &

CASUALTY COMPANY . . ... ... .. .. 4
DEFINITIONS . o000 . 4

ADDITIONAL ERIE INSURANCE
EXCHANGE DEFINITIONS . ... 5

ADDITIONAL ERIE INSURANCE
PROPERTY & CASUALTY COMPANY
DEFINITIONS ... . ... . .. 5

WHEM AN WHERE THIS POLICY APPLIES . S

PHOPERTY PROTECHION - SECTION T .. - .eb
DWELLING COVERAGE . .. . . ... 6
OUR PROMISE .. ... ......... ... 6
OTHER STRUCTURES COVERAGE . ... 6
OUR PROMISE .. ... ... o 6
PERSONAL PROPERTY COVERAGE . .. 6
" OURPROMISE . . ...... .. .. 6
SPECIAL LIMITS -- PERSONAL
PROPERTY ...... ... ... 7
LOSS OF USE COVERAGE . ... .. . . .. 7
_OURPROMISE . ......... .. .. .. 7
PERILS WE INSURE AGAINST . . . 7
WHAT WE DO NOT COVER --
EXCLUSIONS . . . ... ... . ... . 7
WHAT WE ALSO PAY ... ... .. 9
(1) AUTOMATIC GARAGE DOOR :
OPENER . ... . ...~ 9
() COLLAPSE . ... 9
(3) CREDIT CARD, CHARGE PLATE,
‘CHECK FORGERY AND
‘COUNTERFEIT MONEY _
'PROTECTION .. . ....... .. . 10

(4) DEBRIS REMOVAL AFTER LOSS . 10
(5) EMERGENCY REMOVAL OF

PROPERTY . ...... ... .. .. ... 10
(6) FIRE DEPARTMENT SERVICE
CHARGES ... . ... ... .. .. .. . 10

(7) FIRE EXTINGUISHER RECHARGE 10

(8) LOCK REPLACEMENT AFTER
LOSS ... 10

(9 LOSS ASSESSMENT ... ... ... 10

(10) MECHANICAL SERVANT AND
ROBOT PROTECTION . .. ....... 1

(11) NON-OWNED RESIDENCES . ... 11

(12) ORDINANCE OR LAW

COVERAGE . ........... .. ... 11

(35 TEMPORARY REPAIRS AFTER

(14) TREES, SHRUBS, PLANTS AND

LAWNS ... .. 1
DEDUCTIBLE . . . ............. . 1

RIGHTS AND DUTIES -- CONDITIONS --
SECTIONT ... ... 0 11

(1) ABANDONMENT OF PROPERTY .. 1]
(2) APPRAISAL . ......... .. . 1
(3) AUTOMATIC ADJUSTMENT OF -
COVERAGE AMOUNTS ... .. ... .. 12
(4) ERIEOPTION . . .. .. ... . .. . 12
(5) GLASS REPLACEMENT .. ... . . . 12
(6) INCREASE OF HAZARD . ... . ... 12
() LOSS PAYMENT ... . ._....... 12
(8) LOSS SETTLEMENT . ... . ... .. . 12
(9 LOSSTO A PAIR ORSET ... .... 13
(10) MORTGAGE CLAUSE ... .... .. 13
(11) NO BENEFIT TO BAILEE . ... ... 13
(12) OTHER INSURANCE ... ....... 13
(13) PERMISSION GRANTED TO YOU . 13
(14) RECOVERED PROPERTY ... ... 14
(15) SUIT AGAINST US .. ... .. ... . 14
(16) WHAT TO DO WHEN A LOSS

HAPPENS .. ... ... ... ... .. . .... 14

HOME AFQD i;,\x\'il.LY VAIABILITY
PROTECTION -- SECTIONII . ... ..... . 14

'BODILY INJURY LIABILITY COVERAGE 14
PROPERTY DAMAGE LIABILITY

COVERAGE . ....... ... .. ... ... 14
OUR PROMISE ... ...... . .. ... 14

PERSONAL INJURY LIABILITY

COVERAGE ... .. ... .. .. .. ... . 14
OUR PROMISE ... ... ......... 14

MEDICAL PAYMENTS TO OQTHERS o

COVERAGE . ........ .. .. ...... 15
OUR PROMISE .. ....... ... ;o 1S

. (



‘ WHA‘T‘WE DO NOT COVER -- RIGHTS AND DUTIES -- GENERAL POLICY

EXCLUSIONS ... ... ... .......... 1S CONDITIONS -- SECTION T &1L . ... . .. 18
WHAT WE ALSO PAY . ... .. ... ... 16 (I) ACCOUNTING .. ... ........ 18
(1) CLAIM EXPENSES . ... .. ... .. 17 (2) ASSIGNMENT . . ..., ...... .. 18
(2) DAMAGE TO PROPERTY OF (3) BANKRUPTCY OF ANYONE WE
OTHERS . ... . ... ... ..., 17 PROTECT ... ... .. ... .. .. 18
(3) FIRST AID EXPENSES .. ... ... 17 () CANCELLATION . ... ....... 19
(4) LOSS ASSESSMENT - PERSONAL (5) CONCEALMENT, FRAUD OR
LIABILITY COVERAGE ONLY . . ... 17 MISREPRESENTATION .. .. ... .. 19
S e - . (6) CONTINUOQUS POLICY ....... 19
RIGHTS AND DUTIES - CONDUIBONS -
SECTICNTL ... . 17 (7) COOPERATION .. ........ oo 19
(1) DUTIES OF AN INJURED PERSON (8) HOW YOUR POLICY MAY BE
- MEDICAL PAYMENTS TO OTHERS CHANGED . ... ....... ... ..., 19
COVERAGE ................. 17 (9 OUR RIGHT TO RECOVER FROM
(2) LIMITS OF PROTECTION ... ... 17 OTHERS .. ... ... ....... .. 19
(3) OTHER INSURANCE - PERSONAL ‘ (10) PRIORITY . ... ... ... .. 19
LIABILITY COVERAGE ......... 18 (1) SURVIVORS' COVERAGE . . . . . 20
(4) SUIT AGAINST US ... ... ... .. 18 (12) TIME OF INCEPT]O.N """" 20

(5) WHAT TO DO WHEN AN :
OCCURRENCE, OFFENSE, CLAIM OR
SUIT HAPPENS . . .. ... ... .. ... 18

Efﬁ'
NOVU?W»-

CHIG




‘ERIE INSURANCE GROUP s proud to present this Ultracover HomeProtector Policy. This important contract
between YOU and The ERIE consists of this policy with coverage agreements, limitations, exclusions and conditions, a
Declarations, plus any endorsements. It is written in plain, simple terms so it can be easily understood. We urge YOU
to read this policy.

This policy contains many XTRA PROTECTION FEATURES developed by The ERIE. Wherever an “X” appears
n the margin of this policy, YOU receive XTRA PROTECTION, either as additional coverage or as a coverage not
found in most homeowners policies. .

“The protection given by this policy is in keeping with the single purpose of our Founders: “To provide YOU with as
near PERTFECT PROTECTION, as near PERFECT SERVICE, as is humanly possible, and to do so at the
LOWEST POSSIBLE COST.”

EUL USRI L E R T This agreement is made in reliance on the information
. You have given us, and is subject to all the terms of this
In retum for your timely premium payment, your com- policy.

liance with all of the provisions of this olicy, and your . . .
.I:igmng of a Subscriber’s Agreement withpfiﬁcylndemynjty This policy, all endorsements 10 it, and the Subscriber’s
Compuny and other Subscribers, we agree to provide the , Agreement constitute the enlire, agreement between you
coverages you have purchased. Your coverages and  and us.
amounts of insurance are shown on the Declarations,

which are part of this policy. ERIE IMEURANCE PROPESTY & CASUALTYY

Your signing the Subscriber’s Agreement, which includes bR R Ay '
a limited power-of-attorney, permits Erie Indemnity , -
Company, as Attorney-in-Fuct, 10 make reciprocal insur- In retumn for your timely premium payment and your

ance contracts between you and other Subscribers and compliance with all of the provisions of this policy, we
otherwise manage the business of the. Erie Insurance agree to provide the toverages you haye purchased.
Exchange. This power-of-altorney applies only to your Your coverages and amounts'of insurance are shown on
insurance business at the Exchange and is limited to the the Declarations, which are part of this policy.
purposes described in the Subscriber’s Agreement. ’

_ , This agreement is made in reliance on the information
Your responsibility as a Subscriber s determined by this you have given us, and is subject to all the terms of this
policy and the Subscriber’s Agreement. This policy is policy.
not assessable. You are not liable for the losses of other
Subscribers. This policy and all endorsements to it constitute the

: entire agreement between you and us.

DEFINITIONS

Throughout your policy and its endorsements the fol- ness use, or without permission of the owner is
lowing words have a special meaning when they appear not anyone we protect.
in bold type: * “bodily injury” means physical harm, sickness or
* "aircraft” means any machine or device capable of disease, including mental anguish or resulting death,
atrnosphenic flight except model airplanes. but does not include:
* “anyone we protect” means you and the following . any communicable disease or condition trans-
residents of your household: mitted by anyone we protect to any other person
1. relatives and wards; through a parasite, virus, bacteria or any other
N _— ¢ A orgamnism.
2. other persons in the cz a . . - .
° persons 1 ) dre ol anyone we protect 2. the ckposure to or transmmussion of any disease,
Under. Home and Family Liability Protection, anyone parasite, virus, bacteria or other organism by
we protect also means: anyone we protect o any other person.
3. any person or organization legally responsible for * “business” means any full-time, part-time or occa-
arumals or watercraft which are owned by you, sional activity engaged In as a trade, profession or
or any person included in 1. or 2., and covered occupation, including farming.

by this policy. Any person or organization using

’” . ¥z .
or having custody of these animals or watercrafl * "Declarations” means the form which shows your

coverages, amounts of insurance, premium charges

-the course : sines: i is- h . . .
o of ine swner 1 mesiness, or without permis and other information.  This form is part of your
P ' policy. Declarations include forms titled Amended
4. any person with respect o any vehicle covered Declarations, Renewal Declarations, Revised Decla-
by this policy. - Any person using or having rations, Reinstatement of Coverage, Duplicate Dec-
custody of this vehicle in the course of any busi- larations, New Declarations or Continuation Notice,

ERIE-18
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¢ “insured location” means:
1. the residence premises;

2. the part of any other premises, other structures,
and grounds acquired by you dunng the policy
period which you intend to use as a residence
premises;

J. any premises used by anyone we protect in con-
nection with premises included in 1. or 2.;

4. any part of a non-owned premises:

a. whprp anyone we protect is temporarly
residing; or

b. occasionally rented to anyone we protect for
non-business purposes;

5. vacant land, other than farmland, owned by or
rented to anyone we protect;

6. land owned by or rented to anyone we protect
on which a one or two family residence is being
built for occupancy by anyone we protect;

7. cemetery plots or bunal vaults of anyone we
protect. '

* “medical expense” means reasonable charges for nec-
essary medical, surgical, x-ray and dental services,
including prosthetic devices, eyeglasses, contacts,
heanng aids and pharmaceuticals; and also includes
ambulance, hospital, licensed nursing and funeral
services.

* “occurrénce” means an accident, including contin-
uous or repeated exposure' to the same general
harmful conditions. : i

¢ “personal injury” means Ainj,_ur'y ansing out of:
1. libel, slander or defamation of character;

2. false arrest, wrongful detention or imprisonment,
malicious-prosecution, racial or religious discrim-
ination, wrongful entry or eviction, ‘invasion of
privacy, or humiliation caused by any of these.

e “property damage” means:

]. physical injury to or destruction of tangible
property, including loss of its use. All such loss
-of use shall be deemed to occur at the time of
the physical injury that caused it;

2. loss of use of tangible property which is not

- physically injured or destroyed. Al such loss of
use shall be deemed to occur at the time of the
occurrence. : :

e “residence employee” means an employee of anyone
we protect who performs duties in connection with

WHEN AND WHERE

This policy applies to losses that occur duning the policy
period. The policy period is shown on the Declarations.
Unless otherwise specified on the -Declarations, the

olicy period begins and ends at' 12:01 A.M., Standard
%ime at the stated address of the Named Insured.

Property Protection -- Section [. This pdlicy applies
to property losses as designated in the specific coverage

the maintenance or use of the residence premises,
including similar duties elsewhere, not in connection
with the business of anyone we protect. )

* “residence premises” means the dwelling where you
reside, including the structures and grounds, or that
pant of any other building where you reside and
which is shown as residence premises on the Decla-

rations.
* “resident” means a person who physically lives with
you in your household. Your unmarried,

unemancipated children under age 24 attending
school full-time and living away from home will be
considered residents of your household.

ADDITIONAL ERIE INSURANCE EXCHANGE
DEFINITIONS

‘The following words have special meaning in policies
« issued by Erie Insurance Exchange when they appear in

bold type:

¢ “Subscriber” means the person(s) who signed the
Subscriber’s Agreement.

" e “Subscriber’s Agreement” means an agreement,
including a limited power-of-attorney, among the
Subscribers and the Ene Indemnity Company, as
Attomney-in-Fact.

e “We”, “us” or “our” means the Subscribers at Ere
Insurance Exchange as represented by their common
Attomey-in-Fact, Ene Indemmty Company.

* “You”, “your” or “Named Insured” means the Sub-
scribers and others named on the Declarations under
Named Insured. Except in the GENERAL
POLICY CONDITIONS Section, these words
include the spouse of the Subscriber if a resident of
the same household.

ADDITIONAL ERIE INSURANCE F’ROPERTY &
CASUALTY COMPANY DEFINITIONS

.The following words have special meaning in policies
issued by Ene Insurance Property & Casualty Company
when they appear in bold type:

e “We” “us” or “our” means the Ene Insurance Prop-
erty & Casualty Company.

e “You", ")"our" or “Named Insured” means the
person(s) narmned on the Declarations under Named
Insured. Except in the GENERAL POLICY CON-
DITIONS Section, these words include your spouse
if a resident of the same household.

THIS POLICY APPLIES

and at the location(s) insured under this policy. In addi-
tion, personal property is covered while located any-
where in the world. :

Home and Family Liability Protection -- Section [[. This
policy applies to bodily injury, property damage and per-
sonal injury losses occurring anywhere 1n the world.



PROPERTY PROTECTION -- SECTION |

DWELLING COVERAGE

OUR PROMISE

We will pay for loss to:

I

Your dwelling at the residence premises shown on
the Declarations. Dwelling includes attached struc-
tures, and building equipment and fixtures servicing
the preruses.

. Construction matenal at the residence premises for

use in connection with your dwelling.

This coverage does not apply to land and water,
including natural water, above or below the surface of

the ground.

OTHER STRUCTURES COVERAGE

OUR PROMISE

We will pay for loss to:

1.

Other structures at the residence premises separated
from the dwelling, including garages, fences, shelters,
tool sheds or carports. :

Structures connected to the dwelling by only a fence,
utility line, or similar connection are considered to
be other structures.

2. Construction material at the residence premises for

use in connection with your other structures.

We do not pay for loss to structures:

1.

2. used to store business property.

used in whole or in part for business purposes
(except rental or holding for rental of structures used
for private garage purposes); or

However, i the
business property is solely owned by anyone we
protect, we do provide coverage for the structure.
The business property may not include gaseous or
liguid fuel, unléss the fuel is in a fuel tank that is
permanently installed in a vehicle or craft which is
parked or stored 1in the structure. '

This coverage does not apply to land and water,
including natural water, above or below the surface of
the ground.

PERSONAL PROPERTY COVERAGE

OUR PROMISE

We will pay for loss to:

1.
2.
3.

Personal property owned or used by anyone we

protect anywhere in the world.
At your option, personal property owned by others
while the property is on your residence premises.
At your option, personal property of:
a. guests and residence employees while the prop-
erty is in a residence occupied by anyone we
protect;

. Cemetery

b. residence employees away from the residence
premises while actually engaged in the service of
anyone we protect.

. At your option, building additions, alterations, fix-

tures, improvements or installations made, or
acquired at your expense, by you to residences occu-
pied by, but not owned by you, for an amount not
exceeding 10% of the amount of insurance under
this coverage. Payment will not increase the appli-
cable amount of insurance under this policy.
property, including monuments,
headstones, gravemarkers, and urns.

. Animals, birds and fish, but only while on the resi-

dence premises, for the following perils to the extent
covered under Perils We [nsure Against: fire or light-
ning, windstorm or hail, explosion, sonic beom, not
or civil commotion, aircraflt, vehicles, smoke and
vandalism or malicious mischief. :

. Electronic apparatus and equipment:

a. while in or upon a motor vehicle or other
moiorized land conveyance; and

b. if the electronic apparatus is equipped to be
operated by power from the electrical system of
the vehicle or conveyance while retaining its
capability of being operated by other sources of
power.

Electronic apparatus includes cellular phones, fax
machines, radios, tape and disc players, and similar
equipment or devices for the recording, reproduction,
receiving, or transmitting of sound or pictures. Elec-
tronic apparatus also includes accessories used 1in
conjunction with such apparatus, including antennas,
tapes, wires, records, discs or other media.

When there is loss of tapes, compact discs or similar
media by theft from a motor vehicle or other motor-

‘ized land conveyance, we will pay up to $150 for the

tapes, compact discs or similar media.

do not pay for loss to:

. Land motor vehicles and parts.

a. We do cover vehicles not subject to motor
vehicle registration which are:

1) Designed to assist the handicapped; or

2) Used solely to service the residence premises.
Aircraft and .parts. :
Electronic-apparatus and equipment which 1s solely
powered from the electrical system of motor vehicles
or.any other motorized land conveyances.
Property rented or held for rental to others away
from the residence premises. ,
Property of roomers, boarders or tenants not related
to anyone we protect.

. Any of.the following:

a. Books of account, drawings, or other paper
records containing business dalta;

b. Electronic data processing tapes, wires, records,
discs, or other software media containing busi-
ness data. This includes business data stored 'in
computers and related equipment.

However, we do cover the cost of unexposed or

. blank records or media.

00 ~)

Radar detectors.
Property specifically insured by this or zu%y other
insurance.
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9. E.x.ce'pt as provided under Specia/ Limits -- Personal

Property, property pertaining to a business conducted
away from the residence premises unless at the time
of loss such property is on the residence premises.
However, we do not cover such property on the resi-
dence premises while 1t 1s stored, held as samples, or
held for sale or delivery after sale.

10. Land and water, including natural water, above or
below the surface of the ground.

SPECIAL LIMITS -- PERSONAL PROPERTY

Limitations apply to the following personal property.
These limits do not increase the amount of insurance
under Personal Property Coverage:

Description of Personal
Property Subject to
Limitations

*Animals, .birds and fish )

sMoney, travelers checks, stored value
cards, bank notes, bullion, numismatic
property, gold other than goldware or
gold-plated ware, silyer other than
silverware or silver-plated ware, and
platinum other than platinumware

Total Amount
of Insurance In
Any One Loss

§500
$500

*Theft, misplacing or losing of trading
cards, including sports cards

eAccounts, bills, deeds, evidences of
debt, letters of credit, notes other than
bank notes, passports, securties,
tickets, stamps and philatelic property

$1000

$2000 . ®Trailers and campers not otherwise

insured, whether licensed or not.

eWatercraft, including their trailers,
whether licensed or not, furnishings,
equipment and outboard motors

$2000

32000
$2500

eManuscripts

*Property pertaining to a business
actually conducted on the  residence
premises, including - property in
storage, held as samples, or held for
sale or delivery after sale

«Business property away from the res-.
-idence’ premises, regardless of whether
- the business is conducted on or away

from the residence premises

*Theft, misplacing or losing of guns
and related equipment.

$500

$3000

';;Theft, misplacing or losing ~of
jewelry, watches, . furs, precious and
. Semi-precious siones

*Theft,.
silverware,

goldware,
pewterware

$3000,

misplacing :or losing of
“silver-plated ~ ware,
gold-plated ware and

$3000

'.EmEs
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ePersonal property usually situated at

10% of

Personal any residence owned or occupied by
Property anyone we protect other than a resi-
Coverage dence premises. Personal property in a
(but not less newly-acquired principal residence is
than $2000) not subject to thus limitation for the 30

days immediately after you begin to
move property there.

LOSS OF USE COVERAGE

OUR PROMISE

If an insured property loss makes your residence premises
uninhabitable, we will pay all reasonable additional living
expenses while you and members of your household
reside elsewhere.

Payment shall be for the shortest time required 1o repair
or replace the prermuses or, if ybu choose, for you to per-
manently relocate.

These payments will not exceed a 12 month period.

We will also pay for your loss of normal rents resulting
from the loss, less charges and expenses which do not
continue while the rented part of the residence premises
is uninhabitable. We will pay this loss of normal rents

" only until the rented part is habitable. .

If a loss from a peril covered under Perils We {nsure
Against occurs at a neighboring premises, we will pay
additional living expenses and loss of normal rents for up
to two weeks should civil authorities prohibit you from
occupying your premises.

These periods of tune are not limited by the expiration
of thus policy.

No deductible upplies 1o this coverage.

We will not pay for loss or expense due to the cancella- -
tion of any lease or agreement.

This coverage also applies to a loss at a covered sec-
ondary location. : :
PERILS WEINSURE AGAINST

We pay for direct physical loss to p'ropeny’ insured under

the Dwelling, Other Structures and Personal Property
Coverages, except as excluded or limited herein.

WHAT WE DO NOT COVER -- EXCLUSIONS

Under the Dwelling, Other Structures and Personal Prop-
erty Coverages: ’

We do net pay for loss resulting directly or indirectly
from any of the following, even if other events or hap-
penings contributed concurrently, or in sequence, to the

" loss:

1. by collapse, other than as provided in What We Also
Pay, (2) Collapse. -4



" 2. caused by freezing by temperature reduction of a

plumbing, heating, air conditioning, gutters and drain
spouts, or fire protective system, or of a household
appliance, or by discharge, leakage or overflow from
within the system or appliance caused by freezing,
while the dwelling is vacant, unoccupied or being
constructed.

There is coverage if you have used reasonable care
to:
a. maintain heat in the building; or
b. shut off the water supply and drain the system
or appliances of water.

. by freezing, thawing, pressure or weight of water or

ice, whether driven by wind or not, to a fence, pave-
ment, patio, deck, swimming pool, foundation,
retarung wall, bulkhead, pier, wharf or dock.

. caused by constant or repeated seepage or leakage of

water or steamn over a period of weeks, months or
years from within a plumbing, heating, air condi-
tioning, or fire protective system, or a household
appliance. : .
However, there is coverage if the loss is sudden and
accidental.

5. caused by:

a. termites, vermin, insects, rodents, birds (except
glass breakage), skunks, raccoons, spiders or
reptiles;

b. mechanical breakdown, detenioration, wear and
tear, marring, inherent vice, latent defect, tree
roots, rust, smog; wet or dry rot, mold, fungus
or spores;

c. the discharge, disposal, release or escape of any
solid, liquid, gaseous or thermal irritant,
pollutant or contaminant, ‘including smoke,
vapors, soot, fumnes, acids, alkalis, chemicals and
waste. Waste includes materials to be recycled,
reconditioned or reclaimed;

d. smoke, unless the loss is sudden and accidenial.
Smoke from agricultural smudging or industnal
operations is not covered even i the loss is
sudden and accidental;

e. bulging, cracking, expansion, settling or

* shrinking in ceilings, foundations, floors, patios,
decks, pavements, roofs or walls.

If a. through e. cause water damage not otherwise
excluded, from a plumbing, heating, air conditioning,
or fire protective system, household appliance,
waterbed or aquarium, we cover loss caused by the
water. Coverage includes the cost of tearing out and
replacing any part of a building necessary to repair
the system or appliance. This does not include loss
to the defective system or appliance (other than a
waterbed or aquarium) from which the  water
escaped.

. caused by animals or birds kept by anyone we

protect or kept by a residence employee of anyone we
protect. ‘

. by theft of property from within a. dwelling under

construction unless that property has become a part
of the building, or of matenals and supplies for use
in the construction until the dwelling is completed
and occupied.

Under items 1. through 7. any ensuing loss not
excluded is covered.

. by earth movement, due to natural or manmade

events, meaning earthquake, in'cludin_g land shock

10.

11.

12.

13.
14.

IS.

waves, or tremors before, durning, or after a volcanic
eruption, mine subsidence, sinkhole, .landslide,
mudslide, mud flow, earth sinking, rising, or shifting.
Direct loss by fire, explosion, sonic boom, theft or
breakage of glass resulting from earth movement,
mine subsidence, sinkhole, landslide, mudslide, mud
flow, earth sinking, rising or shifting 1s covered.

. by water damage, meaning:

a. flood, surface water, waves, tides, tidal water or
overflow of a body of water. We do not cover
spray from any of these, whether or not driven
by wind;

b. water or sewage which backs up through sewers
or drains or water which enters into and over-
flows from within a sump pump, sump pump
well or any other system designed to remove
subsurface water which is drained from the foun-
dation area; or

c. water below the surface of the ground. is
includes water which exerts pressure_on, fo
tflows, “seeps or leaks through any part o
building or other structure, including sidewalks,
driveways, foundations, pavements, patios,
swimming pools or decks.

We do pay for direct loss that follows, caused by fire,
explosion, sonic boom or theft.

by power interruption if the interruption takes place
away from the residence premises. However, we will
pay for loss to the contents of refrigerator or freezer
units on the residence premises, from either power or
mechanical failure (other than contents used for busi-
ness purposes). If a loss from a peril covered under
Perils We [nsure Against happens on the residence

© premises as a result of a power interruption off prem-

ises we will cover only loss caused by that peril. - We
will pay for loss caused by a power interruption
occurring on the residence premises.

by war, whether declared or undeclared, discharge of
a nuclear weapon (even if accidental), hostile or
warlike action 1n time of peace or war, insurrection,
rebellion, revolution, civil war, usurped power,
including action taken by governmental authority in
defending against such an occurrence.

by nuclear action or radiation or radioactive contam-
ination, however caused. Nuclear action includes
nuclear reaction, discharge, radiation or radioactive
contamnination, whether manmade or occurring
naturally.

Loss caused by nuclear action is not considered loss
by fire, explosion, sonic boom or smoke.

If loss by fire results, we will pay for that resulting
loss. .

by radon gas contamination.

by the enforcement of any ordinance or law regu-
lating the construction, repair or demolition of a
building or other structure, unless specifically pro-
vided under this policy. We do cover loss caused by
actions of civil authonties to prevent the spread of a
fire caused by a peril covered under Perils We [nsiure
Against. ,

by neglect of anyone we protect to use all reasonable
means to protect covered property at and after the
time of loss or when property is threatened by. a peril
covered under Perils We [nsure Against.

. by intentional loss, meaning any loss arising.from an

act commuitted by or at the direction of anyf\'one we
protect with the intent to cause a loss.




17" by akty or-decisions, including: the failure 16 act- or
decide, of any person, group, organization, or goy-

- ermmental. body. : :

'18. by the destruction, confiscation or seizure of prop-
erty by order of any governmental or civil authonty.
We do cover loss caused by actions of governmental
or civil authorities. to prevent the spread of a fire

.caused by a peril covered under Perils We [nswre
Against.

19. by the inability to correctly process, recognize, dis-
tinguish, interpret or dccept any date or time for loss
or damage to clectronic data processing equipment,

- computer networks, computer hardware . (including
microprocessors either as part of a computer system
or operating outside of a system), computer pro-
grams, software, media or data. - - :

Ye will not pay for: . .
a. any repair, restoration, replacement or modifica-
tion_to correct any deficiencies or.change ‘any

- features or functions; or : o

b. loss or damage, regardless of when the electronic |

data processing equipment, computer hardware,
computer programs, software, media or ‘data
were purchased, obtained or installed.

‘Under the Dwelling Coverage and Other Structures Cov-
erage: - :

We do not pay for loss:

1. by weather conditions if any peril excluded by this
policy contributesto the loss in any way.

2. caused by, resulting from, contributed to or aggra-
vated by faulty or inadequate
a. planning, zoning, development; . Ce
b. design, development of specifications, workman-
- ship, construction; .
c. materials used in construction; or
d. maintenance; -

of property whether on or off the residence premises
.by any person, group, organization, or governmental
body. . :

Under the Personal Property Coverage:

We do not pay. forloss:

l. caused solely by breakage of ‘eyeglasses,, glassware,
statuary, marble,” bronzes, bric-a-brac, * porcelains,
jewelry, watches, cameras; photographic lenses and
similar fragile articles. There is coverage for- breakage
of.the property by or resulting from fire, lightning,
windstorm, hail, explosion, somc boom, not or civil
commotion, aircraft, vehicles, smoke {unless caused

- by agricultural smudging or industdal operations),
-vandalism or malicious mischief, theft including
attempted theft, water unless otherwise excluded, and
sudden and .accidental tearing- apart, cracking,
burning or bulging of a steam, hot ‘water or air con.
ditloning system. PR

2. by dampness of atmosphere or extremes of temper-

ature unless the'loss is directly caused by rain, snow,
sleet or hall. -

3. by damage to property (o!hcrllha.n jewclry{ watches

and furs) being refinished, renovated or repaired,

4. by, collision (other than collision  with a land
velicle), sinking, swamping or stranding of watercrafi
including their trailers, fumnishings, equipment and

-outboard motors. Co :

5. by seizure, destruction or confiscation by order of
any government or public authority. . -

6. by theft while at another dwelling or adjacent struc-
tures owned by, rented to, or accupied by anyone we
protect umnless anyone we protect is temporanly
residing there.

Property of a student we protect is covered while at
a residence away from home. This coverage is not
subject to the 10%-of Personal. Property Coverage
Lmit under Special Limits - Personal Property. :

Theft losses must be promptly repdrted to us and to
the police, ' o

WHAT WE ALSO PAY

(1) AUTOMATIC GARAGE DOOR OPENER

We will pay up to $500 for loss to personal propeny,

including the garage door, at . the residence premises
resulting from the use or malfunction of an automatic
garage door opener. : :

(2) COLLAPSE

We will pay for direct physical loss to insured. property
nvolving collapse of a building or any part of a building.
Collapse means the sudden caving in or falling down of a
building or part of a building. . Collapse of a building, or
part.of a building must result in the inability of that
praperty to be.used for its current intended purpose.

Co Hépse does not.include:

"1, a building or part of a building that is in’ danger of
collapsing; . ' _

2. a bulding or part of a building that is standing even
if it shows evidence of cracking, ‘bulging, sagging,
bending, leaning, setiling, shrinkage, expansion; or

3. part of a building still standing but is no longer

. altached to another part of the building.. -

Loss to insured property involving collapsé of a building

-or a.ny‘]pa.n of'a building must be caused only by one or
- more o .

the following:

1. fire-or lightning, windstorm or. hail, explosion, 'sonic
boem, riot or civil commotion, aireraft, vehicles,
vandalism.or malicious mischiel, breakage of glass,
falling objects, or weight of ice, snow or sleet;

2. hidden decay, or hidden insect or vermin damage not

known to anyone we protect prior to the collapse;

. weight of people, animals, contents or equipment;

. weight of rain'which collects on a roof:

use of defective materials or methods in con-

struction, remodeling, or renovation if the collapse

orents during the course of the construction, remgd-

eling or renovation. e

&

We will not be liable.for. loss under 2,3, 4 or:5, above
to the following property unless the loss is a direct. result
of the collapse of a building or any part of a building:

. Cloth awning, fences, pavements, patios, swimming
" pools, decks, underground pipes, flues; . drains,
cesspools, septic tanks, foundations, retaining walls,
bulkheads, piers, wharves or docks. .
V-
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Payment will not increase the amount of. insurance
applying to the loss...: : S ,

(3) CREDIT CARD, CHARGE PLATE, CHECK FORGERY
AND COUNTERFEIT MONEY PROTECTION |

We will pay up to $2500 for the legal obligation of
anyone we protect to pay because of - theft, forgery or
unauthorized -use of any credit or fund transfer card,
charge plate; check or negotiable instrument issued to or
registered in the name of anyone. we protect. We will also
pay for loss each time anyone -we protect unknowingly
accepts counterfeit money.

No deductible applies to this coverage. We require evi-
dence of loss.

We will not pay for:

1. loss arising ,from..any business;
"2 loss arising from anyone we protect.

When loss is discovered, anyone we protect must give us
immediate notice. If the loss involves a credit or fund
transfer card or charge plate, anyone we protect must
also give immediate notice to the issuer of the card or
plate. Failure to comply with the terms and conditions
of the card or plate voids this protection.

If a loss occurring during the policy period is discovered
within a year after the policy-has been cancelled, we will
pay for the loss. If a prior loss-is discovered during the
policy period and no other insurance applies, we will pay
for the loss. We have the right to investigate and settle
any claim or suit before making payment. Full payment
of the amount of insurance ends our obligation under
each claim or suit. i

Repeated losses caused by or involving one.perscm' are to
be considered one loss.

If a claim is made or suit is brought against anyone we
protect for liability under the Credit Card or Charge
Plate Protection, we will provide a defense. The defense
will be at our expense, with a lawyer we choose.

We have the option under the Check Forgery Protection
to defend at our expense anyone we protect or their bank
against a suit for the enforcement of payment.

(4) DEBRIS"'REMOVAL AFTER LOSS

We will pay the expense for removal of:

1. debris of covered property following loss under Perils
We [nsure Against; .

2. ash, dust or particles from volcanic eruption that has
caused direct loss to a building or property within a
building; or : :

3. fallen trees which cause damage to covered property,

- provided coverage is not afforded elsewhere by this
policy. - .

If the amoumt of insurance applying to the loss is

exhausted, we will pay up to an additional 5% of the .

amount of insurance applying to the damaged property
for removal of debris. A

We will also pay up to $1000 per occurrence with a limit
of $500 per tree for the removal of fallen trees on the res-
idence premises if loss is caused by windstorm, hail or
weight .of ice, snow or sleet even when covered property

is not damaged.

(5) EMERGENCY REMOVAL OF PROPERTY

We will pay for property damaged in any way while
removed from your residence premises because of danger
from an insured perl. Coverage is limited to a 30-day
period from date of removal. Payment will not increase
the amount of insurance applying to the loss. "

(6) FIRE DEPARTMENT SERVICE CHARGES

We will pay all reasonable fire department service
charges to save or protect insured property. Payment is
in addition to the amount of insurance applying to the
loss.

No deductible apphes to this coverage.

(7) FIRE EXTINGUISHER RECHARGE

We will pay expenses incurred to recharge portable fire
extinguishers after they are used to fight a fire.

No deductible applies 10 this coverage.

(8) LOCK REPLACEMENT AFTER LOSS

At your request, we will pay up to $250 to replace keys
and locks to-the exterior doors of the residence premises,
as well as keys and locks to your ‘other ‘property (autos,
boats, etc.), i the keys are stolen during a theft loss. This
coverage does not apply to keys and locks pertaining 10
business property. -

We will pay for replacement of automatic garage door
transmitters when a transmitter has been stolen. Cov-
erage is also provided for the cost to reprogram the fre-
quency on additional transmitters and/or the control unit
box. '

No deductible applies to this coverage.

(9) LOSS ASSESSMENT

(Ap Iiﬁable ‘to Section I and Section [[ - Personal
Liability -Coverage. Only) '

We will reimburse you for an assessment charged against
you as owner or tenant of the residence premises by an
association or corporation of property owners, minus
any other valid and collectible insurance available to the
association or corporation covering the same assessment.
Under Property Protection - Section [, the assessment

.must result from a direct loss to .property, owned by all

10

the property owners collectively, caused by any of the
Peri}; We [nsure Against. Under Section [[ - Personal
Liability Coverage Only, the assessment must result from
an occurrence covered under this policy. '

Declarations,. our

Unless otherwise shown on the
$5000 per

amount of insurance for this protection is
assessment.
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If you are assessed for a covered water loss, we will pay
your share of the cost of tearing out and replacing any
part of-an insured location necessary 1o repair the system
or appliance. : A .

The policy deductible applies to each dwc;ll'mé ‘under
Property Protection - Section [ only.

We will not pay if the loss is caused by earthquake or
land shock waves or tremors which occur before, during

or after a_volcanic eruption.

We also will not pay for any loss assessments cha.rgéd by
a governmental body.

(10) MECHANICAL SERVANT AND ROBOT

_PROTECTION -~ - -

Weé will pay up to $500 for loss to personal property at
the residence premises caused by malfiinction of a,

mechanical servant orrobot. -

(11) NON-OWNED RESIDENCES

We will pay up to $1000 for loss by theft and: vandalism
or malicious muischief to residences occupied by, but not
owned by anyone we protect.

(12) ORDINANCE OR LAW COVERAGE

If a loss by a Peril We [nsure Against occurs. to covered
property, or the building containing the covered prop-
erty, we will pay for the increased costs incurred due to
the enforcement of any ordinance or law that is in force
at the time of the loss.up .to 10% of the amount of
insurance .under Dwelling Coverage or $5000,.whichever
is greater. .

You may use this coverage for:

1. the construction, demolition, renovation or repair of
= the portion of the building-damaged by a Peri/ We
Insure Against; or ' g
2. the demolition and: reconstruction of the undamaged
- portion of the building if the entire building must be

demolished because of damage by a-Peril We [nswre
. Against; or o TN :
3. the removal or replacement of the undamaged

portion of the building because of the repair or
- replacement of the portion of the, building. damaged
.- by a Peril We Insure Against; or. . .
4. the removal .of debns resulting from. the con-
. struction, demelition, renovation; repair or replace-

ment of 1., 2. or 3. .

Ordinance or Law Coverage does not include coverage
for: : ' =

1. loss in value to any covered building due to the
requirements of any ordinance or law; or .

2. the cost to comply with any ordinance or law
requining the testing, monitoring, cleaning up,
removing, containing, treating, detoxifying, neutral-
1zing, responding to or assessing the effects of any
solid, liquid, gaseous or thermal irmitant, pollutant or
contamunant in or on any covered building.

(13) TEMPORARY REPAIRS AFTER LOSS

We will pay for reasonable and necessary expenses for
temporary repairs to protect covered property f{rom
further damage after loss by a peril covered under Perils
We [nswre Againsi.  Payment will not increase the

amount of insurance applying to the loss. -

(14) TREES, SHRUBS, PLANTS' AND LAWNS

We will pay up to an additional 5% of the amount of
insurance under Dwelling Coverage for loss to trees,
shrubs, plants and lawns at the residence premises. :

Coverage applies only to loss caused by the following
peris covered under Perils We [nsure Against: fire or
lightning, explosion,” somc boom, not or civil
commotion, aireraft, vehicles, smoke, vandalism or mali-
cious mischief and theft.

We will not pay for:

1. more than $500 on any one tree, shrub or plant;

2.. damage to lawns by vehicles owned or operated by a
resident of the residence premises; .

3: trees, shrubs, plants or lawns grown for business pur-
poses.

DEDUCTIBLE

We will pay for loss minus the deductible shown on the
Declarations. Unless otherwise provided in an endorse-
ment, in the event of total loss to the Dwelling from a
covered penl, the deductible will not apply.

The deducli»ble';;lc")éslnot apply to:

. Loss of Use Coverage -

. Credit Card, Charge Plate,
-Counterfeit Money Protection
Fire Department Service Charges
. Fire Extinguisher Recharge

Lock Replacernent After Loss.

Check Férg_ery -and

LR -

RIGHTS. AND DUTIES -- CONDITIONS -- SECTION |

(1) A@ANDONME-NT OF,',F?ROPER.TY
We are not required to accept abandoned property.

ERIEs
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(2) APPRAISAL

If you and we fail to agree on the amount of loss, on the
written demand of either, each party will choose a com-
petent appraiser and notify the other of the appraiser’s
identity within 20 days after the demand is received, The
appraisers will select a competent and impartial umpire.
HP the appraisers are unable to agree upon an umpire
within 15 days after both appraisers have been identified,
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you or we can ask a judge of a court of record in: the
state where your residence premises is located to select an
umpire.

The appraisers shall then set the amount of loss. If the
appraisers-submit a wntten report of an agreement to us,
the amount agreed upon shall be the amount of loss. If
they cannot agree, they will submit their differences to
the umpire., A written award by two will determine the
amount of loss.

Each party will pay the appraiser it chooses, and equally
bear expenses for the umpire and all other expenses of
the appraisal. [However, if the wntten demand for
appraisal 1s made by us, we will pay for the reasonable
cost of your appraiser and your share of the cost of the
umpire.

We will not be held to -have waived any rights by any act
relating to the appraisal.

{3) AUTOMATIC ADJUSTMENT OF
COVERAGE AMOUNTS .
Dwelling, Other Structures, Personal Property

Dyelling

The amount of insurance applying to the Dwelling is
the replacement cost at the time of loss. We will
adjust the premium for the next policy period to
reflect any change in the replacement cost.

You are required to notify us or our Agent of any
improvements or other changes to the dwelling
which exceed $5000. This notice must be given to us
within 90 days after such improvements or changes
are started. If we are not notified, we do not cover
loss to such improvements - or changes. Your
premium may be adjusted during the current policy
period to reflect the additional amount of insurance.

Other Structures

The amount of insurance applying to Other Struc-
tures 1s the amount shown on the Declarations.: We
will keep track of rising costs and at the next policy
penod we will adjust the amount of your Other

Structwres Coverage f necessary. Your premium will ’
be adjusted at each policy period to reflect any

change.

During the policy period, if there is an increase in
construction costs and a loss occurs, we will reflect
the increase in the -amount of insurance before
making payment. There will be no charge for this
additional coverage,

Personal Property

The amount of insurance applying to Personal Prop-
erty Coverage is the amount shown on the Declara-
tions. Adjustment in this amount will be made
proportionately to the adjustment of Other Struc-
twres Coverage.

(4) ERIE OPTION

If we give  you written notice within 30 days after we
receive your signed, swomn Statement of loss, we may
repair or replace any part of the property damaged with
equivalent property.

(5) GLASS REPLACEMENT N
Loss to glass caused by a peril covered under Perils We
Insure Against will be settled on the basis of replacement
with safety glazing materials when required by law.

(6) INCREASE OF HAZARD

Urnless we agree beforehand, coverage is suspended if the
hazard.is substantially increased by any means within the
control or knowledge of anyone we protect.

(7) LOSS PAYMENT

We will settle any claum for loss with you. We will pay
you unless some other person is named in the policy or
15 legally entitled to receive payment. We will. pay within
30 days after we receive. your proof of loss and the
amount of loss is finally determiined by one of the fol-
lowing:

1. we have reached an agreement with you; or

2. there is an entry of final judgment; or

3. there is a tiling of an appraisal award on your behalf.

(8) LOSS SETTLEMENT

The increased cost incurred to comply with any ordi-
nance or law 1s not included under thus condition, except
for coverage that is'provided under What We Also Pay,
Ordinance or Law Coverage. ' ' o

Loss to Dwelling Coverage, Other ‘_S(ruclure: ‘Coverage
and Personal Property- Coverage will-be scttled on a
replacement cost basis, without deduction for depreci-
ation. . ’

Dwelling and Other Structures Coverage

Payment will not exceed the smallest of the following
amounts: '

1. the replacement cost of that part of the dwelling
-dammaged for’equivalent construction and use on the
same premises; or . .

2. the amount actually and necessarily spent to.repair
or replace-the.damaged dwelling. ‘ :

We will pay no more than the actual cash value of the
darnage -until the actual repair or replacement 1s com-
pleted. However, when the loss is both less than $2500
and less than 5% of the amount of insurance applying to
the loss, we will pay the replacement cost before actual
repair or replacement is completed.

You may disregard the replacement cost provision and

" make claim for loss or damage to buildings on an actual

12

cash value basis. However, you still have the nght to
make claim, within 180 days after the loss, for any addi-
tional amounts we will be required to pay under this
Loss Settlement provision.

Personal Property Coverage

. Payment will equal the cost at the time of loss of a
new article identical to the one damaged, destroyed



or stolen. If the identical article is no longer manu-
factured or is not available, we will pay the cost of a
new article similar to that damaged or destroyed and
which is of comparable quality and usefulness. This
provision also applies under Damage To Property of
Others Coverage as provided under Section [/.

. We also cover the cost of repair or replacement of:

® carpeting

* household appliances

¢ cloth awnings

* outdoor antennas and outdoor equipment.

. Under Personal Property Coverage we do not cover
loss to property:
a. unless. mantained in good and workable condi-
tion;
b. unless repaired or replaced;
c. which 1s outdated or obsolete and which is
stored or not being uged; v
. which by its nature cannot be replaced by a new
article including, but not limited to, antiques,
fine arts, souvenirs, and collectors’ itemns;
e. which is at a secondary residence or at a resi-
dence rented to others.

When replacement coverage does not apply because of
an exclusion under this section we will pay actual cash
value at the time of loss. - .

We will pay the smallest of the following amounts for
any one ifem of insured property:

|. replacement cost;
2. repair cost;
3. any special limitations described in the policy.

When the replacement cost for the entire loss is more
than $2500, we will not pay more than the actual cash
value for the loss or damage until actual repar or
replacement 1s completed.

You may make claim for loss on an actual cash value
basis and then make claim within one year after the loss
for any additional amounts we are required to pay under
this Loss Settlement provision.

(9) LOSS TO A PAIR OR SET

If there is a loss to a pair or set we may:

1. repair or replace any part of the pair or'set to restore
it to its value before the loss; or

pay the difference between actual cash: value of the
property before and after the loss.

2.

(10) MORTGAGE CLAUSE

-Loss under Dwelling Coverage or Other Structwres Cov-
erage shall be payable to mortgagees namied on the Dec-
larations, to the extent of their interest and in the order

of precedence.
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Our Duties

We will:

1. protect the mortgagee’s interests in an insured
building. This protection will not be invalidated by
any act or neglect of anyone we protect, any breach
of warranty, increase in hazard, change of ownership,
or foreclosure if the morntgagee has no knowledge of
these conditions; '

give mortgagee 30 days prior notice if we cancel or
refuse to continue this policy.

3. give mortgagee notice if you cancel this policy.

2.

Mortgagee’s Duties

The mortgagee will:

1. furnish proof of loss within 60 days after receiving
notice from us if you fail to do so; ~
pay upon demand any premium due if you fail to do
SO, ’
3. notify us of any change of ownership or cccupancy
or any increase in hazard of which the mortgagee has
knowledge;

ive us the right of recovery ‘against any party liable
or loss. This shall not impair the mortgagee’s right
‘to recover the full amount of the mortgage debt;
5. after a loss, permit us to satisfy the mortgage require-
ments and receive full transfer of the mortgage and
all securities held as collateral to the mortgage debt;
at our request, submit to examinations under oath.

2.

6.

Policy conditions relating to Appraisal, Loss Payment
and Suit Against Us apply to the mortgagee. '

This condition shall also apply to any trustee named on
the Declarations.

(11) NO BENEFIT TO BAILEE

No batee shall benefit,

directly or indirectly,. from this
insurance. . .

(12) OTHER INSURANCE

If both this insurance and other insurance apply to a
loss, we will-pay our share. Our share will be the propor-
tionate amouni that this insurance bears to the total
amount of all applicable insurance, except insurance .in
the name of an association or corporation of propert

owners. - :

If there is other insurance in the name of an association
or corporation of property owners covering the same
property covered by this policy, the other insurance

applies first.

(13; PERMISSION GRANTED TO YOU

Coverage applies even when your described dwelling is
vacant or unoccupied, except where limited under Exclu-

sion (2), Section |, . i

You may make alterations, additions and repairs {a your
building, and complete structures under construction.
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You may waive your rights to recovery against another
involving the insured property. This must be done in
wniting prior 10 a loss. -

(14) RECOVERED PROPERTY

If we have made payment on property which has later
been recovered by you or us, you or we will notify the
other of the recovery. You have a right to the recovered
property. If you elect to have the property, you will
repay us the amount of our payment to you.

(15) SUIT AGAINST US

We may not be sued unless there is full compliance with
all the terms of this policy. Suit must be brought within
one year (Maryland - three years) after the loss or
damage occurs. ‘

(16) WHAT TO DO WHEN A LOSS HAPPENS

In case of a loss, anyone we protéct must:

1. give us or our Agent immediate notice of the loss. If
the loss is due to criminal activity or theft, you must
also notify the police;

2. do whatever possible to-recover and protect the’.

property from further damage. If it 1s necessary to
protect the property,. you must make reasonable
repairs, and keep a record of all repair costs;

3. furnish a complete inventory of damaged property
including quantity, actual cash value and amount of

loss claimed, :

4. produce for examination, with permission to copy,
all baoks of accounts, bills, invoices, receipts, other
vouchers and other financial information as we may
reasonably require;

S. show us or our representative the damaged property,

. as often as may be reasonably required;

6. at our request, separately submit to examinations
and statements under oath and sign a transcript of

" the same;

7. cooperate with us in our investigation of a loss and
any suits;

8. send us, within 60 days after our request, your signed
and sworn proof of loss statement which includes an
an explanation of the following:

a. time and cause of loss; L

b. your interest in the property and the interest of
all others involved,;

¢. any encumbrances on the property;

d. other policies which may cover the loss;

e. any changes in title, use, occupancy or pos-

session of the property which occurred during
the policy term;

f. when required by us, any plans, specifications
and ‘estimates for the repair of the .damaged
building; .

g. the inventory of damaged property as prepared
in 3. of this condition;

h. receipts for any additional living costs as a result
of the loss, and records of pertinent rental loss;
i.in case of claim under Credit Card, Charge
Plate, Check Forgery and Counterfeit Money
Protection, an affidavit stating amount, time and

cause of loss.

HOME AND FAMILY LIABILITY PROTECTION -- SECTION 1l

Personal Liability Coverage includes Bodily Injury. Liability Coverage, Property Damage Liability Coverage and Per-

sonal Injury Liability Coverage.
BODILY INJURY LIABILITY COVERAGE

PROPERTY DAMAGE LIABILITY COVERAGE

OUR PROMISE

We will pay all sums up to the amount, shown on the
Declarations which anyone we protect becomes -legally
obligated to pay as damages because of bodily injury or
property damage caused by an occurrence dunng the
policy period. We will pay for only bodily injury or prop-
erty damage covered by this policy.

We may investigate or settle any claim or suit for
damages against anyone we protect, at our expense. If
anyone we protect is sued for damages because of bodily
injury or property damage covered by this policy, we will
provide a defense with a lawyer we choose, even if the
allegations are not true. We are not obligated to pay any
“claim ‘or judgment or defend any suit if we have already

used up the amount of insurance by paying a judgment
or settlement. ‘ :

PERSONAL INJURY LIABILITY COVERAGE

OUR PROMISE - *

We will pay all sums up to the amount shown.on the
Declarations which anyone we protect becomes legally
obligated to pay as damages because of personal injury
caused by an offense committed during the policy penod.
We will pay for only personal injury covered by this
policy.

We may investigate or settle any claim or suit for
damages against anyone we protect, at our expense... If
anyone we protect is sued for damages because of per-
sonal injury covered by this policy, we will provide a
defense with a lawyer we choose, even if the allegations
are not true. We are not obligated to pay any claim or
judgment or defend any suit if we have already used up

‘the amount of insurance by paying a judgment or settle-

ment.

\
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MEDICAL PAYMENTS TO OTHERS
COVERAGE

QOUR PROMISE

We will pay- the necessary medical expenses incurred or
medically deterrnined within three years from the date of
an accident causing bodily injury or personal injury. This
threc-year limitation does not apply to funeral expenses.

This coverage does not apply to you or regular residents
of your household, other than residence employees.

To others, we will pay only in the following situations:

1. To a person on an insured location with the permis-
sion of anyone we protect; or
2. To a person off an insured location if the bodily
injury or personal injury: :
a. arises out of a condition on an insured location
or adjoining ways; !
b. is caused by the activities of anyone we protect;
c. 1s caused by a residence employee in the course
of employment by anyone we protect; ,
d. is caused by an animal anyone we pratect owns
or is caring for.

Payment under this coverage is not an admission of
liability by us or anyone we protect.

WHAT WE DO NOT COVER -- EXCLUSIONS
Bodily Injury Liability Coverage N
Property Damage Liability Coverage

Personal Injury Liability Coverage

Medical Pny-ments To Others Coverage

We do not cover under Bodily [njury Liability Coverage,
Property Darnage Liability Coverage, Personal [njury
Liability Coverage and- Medical Payments To Others Cov-
erage:
1. Bodily injury, property damage or personal injury
expected or intended by anyone we pratect even if:
a. the degree, kind or quality of the injury or
" damage is different than what was expected or
intended; or ’
. b. a different person, entity, real or personal prop-
‘erty .sustained the injury or damage than was
expected or intended. -

We do cover reasonable acts committed to protect
persons and property. )

2. Bodily injury, property damage or personal injury
anising out of business pursuits of anyone we protect.

We do cover:

a. activities normally considered non-business;

b. business -pursuits of salespersons, collectors, mes-
sengers and clerical office workers employed by
others. We do not cover installation, demon-
stration and servicing operations;

c. business pursuits of educators while employed by
others. as educators, including corporal punish-
ment of pupils; :

d. occasional business activities of anyone we
protect. These include, but are not limited 10,
babysitting, caddying, lawn care, newspaper
delivery and other simular activities.

We do not cover regular business activities or
business activities for which a person is required
to be licensed by the state.

e. the ownership of newly-acquired one or two
family dwellings, but only for a period of 30
consecutive  days after acquisition unless
described on the Declarations.

- Bodily injury, property damage or personal injury

ansing out of the rental or holding for rental of the
residence premises by anyone we protect.

We do cover if the residence premises is:

a. occasionally rented or held for rental 10 others as
a residence;

b. rented or held for rental in part as a residence,
unless for the accommodation of more than
three roomers or boarders;

c. rented or held for rental in part as an office,
school, studio or private garage.

. Bodily injury, praperty damage or personal injury

arising out of the rendering or failing to render pro-
fessional services. Professional services include, but
are not limited to:
a, any architectural, engineering or industnial design
services;
b. any medical, surgical, dental or other services
contributing to the health of persons or animals;
¢. any beauty or barber services;
d. any legal, accounting or insurance services;

e. the servicing, installation, or maintenance of

computer hardware or software; .
f. the selling, desigrung, lcensing, consultation,
franchusing, fumnishing or creation of computer

hardware or software, including electronic data .

processing  programs, specifications,

designs,
manuals or instructions. .

. Bodily injury, property damage or personal injury

ansing out of any premises owned by or rented to
anyone we protect which is not an insured location.
This exclusion does not apply to bodily injury or
personal injury to a residence employee ansing out of
and in the course of employment by anyone we
protect.

. Bodily injury, property damage ar personal injury

arising out of the ownership, maintenance or use of:
a. aircraft;
b. any land motdr vehicle owned or operated by or
_rented or loaned to anyone we protect.

We do cover motor vehicles if:

1) they are used solely at an insured location
and not subject to motor vehicle registration;

2) they are kept in dead storage at an insured
location; :

J) they are a recreational land motor vehicle
not designed for use on public roads while at
an insured location;

4) they are a golf cart, wherever used or
located; '

5) they are a lawn or farm type vehicle or
snowblower, wherever used or located, if not
subject to motor vehicle regstration;

6) they are designed to assist the handicapped.

c. watercraft: \

1) owned by or frequently rented to nn&one we

protect if it has mnboard or inboard-cutdrive

X
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'+ »' motor power of more than 75 horsepower;

or

2) owned by or frequently rented to anyone we
protect if it is a sailing vessel 26 feet or more
1in length; or

J) powered by one or more outboard motors
with more than 75 total horsepower owned
by anyone we protect at the beginning of the
policy period.

However, if anyone we protect acquires watercraft,
regardless of horsepower, coverage applies during the
policy period. If the watercrafl is acquired within 60
days ofpthc end of the policy period, we will provide
coverage for a maximum of 60 days. We have the
right to charge you an additional premium.

Exclusion 6. c. does not apply while the watercraft is

stored on shore.

Exclusion 6. does not apply to bodily injury or personal

injury to any residence employee arising out of and in the

course of employment by anyone we protect.

We do not cover liability arising out of the negligent,

entrustment of an aircraft, motor vehicle or watercraft

excluded in 6.

We also do not cover statutorily imposed vicarious par-

ental liability for the actions of a. child or minor using an

aircraft, motor vehicle or watercraft excluded in 6.

7. Bodily injury, property damage or personal injury

ansing out of war (declared or undeclared), civil war,
insurrection, rebellion or revolution.

Discharge of a nuclear weapon is considered a
warlike act, even if accidental. .

8. Bodily injury or personal injury which arses out of
or results from a communicable disease or condition
transmitted by anyone we protect to any- other
person through -a parasite, virus, bacteria or any
other organism.

9. Except as provided in paragraph 2. c. under “What
We Do Not Cover - Bodily [njury Liability Coverage,
Property Damage Liability Coverage, Personal [njury
Liability Coverage and Medical Payments To Others
Coverage,” bodily injury, property damage or per-
sonal injury which anses out of the sexual
molestation, corporal punishment or physical or
mental abuse by anyone we protect.

10. Bodily injury, property damage or personal injury
which anses out of the use, sale, manufacture,
delivery, transfer or possession by any person of a

Controlled Substance(s) as defined by the Federal .

Food and Drug Law at 21 U.S.C.A. Sections 811
and 812. Controlled Substances include but are not
limited to cocaine, LSD, marjuana and all narcotic
drugs. However, this exclusion does not apply to the
legitimate use of prescription drugs by a person fol-
lowing the orders of a licensed physician.

1. Bodily injury, property damage or personal injury
which arises out of the discharge, disposal, release or
escape of any solid, liquid, gaseous or thermal
irritant, pollutant or contaminant, including smoke,
vapors, soot, fumes, acids, alkalis chemicals, and
waste.  Waste includes materials to be recycled,
reconditioned or reclaimed.

12. Punitive or exemplary damages and related defense
costs.

We do not cover under Bodily Injury Liability Coverage,
Property Damage Liability Coverage or Personal [njury
Liability Coverage. '

10.
11.

Liability assumed under any oral contract or agree-
ment, or by contract or agreement 1in connection
with any business of anyone we protect.

. Liability for your share of any loss assessment

charged against all members of an association or cor-
poration of property owners. This exclusion does
not apply to Whar We dlso Pay, (9) Loss Assess-
ment, Section { of this policy.

. Property damage to property owned by anyone we

protect.

. Property damage to property rented to, accupied or

used by, or in the care of anyone we protect. This
exclusion does not apply to property damage caused
by fire, explosion, soruc boom or smoke, or by acci-
dental discharge of water from a waterbed or
aquarium. '

- Bodily injury or personal injury to any pérson eligible

to receive any benefits required to be provided or
voluntarly provided by anyone we protect under any
workers compensation, non-occupational disability
or occupational disease law.

Bodily injury, property damiage or personal injury for
which anyone we protect is covered under any
nuclear energy liability policy, or would be covered if
its amounts of insurance had not been exhausted.
Bodily injury or personal injury arising out of busi-
ness pursuits of anyone e protect, other than busi-
ness pursuits covered by this policy.

. Bodily injury or personal injury to employees of

anyone we protect anising out of employment.

This exclusion does notapply to bodily injury to a
residence employee arising out of and 1n the course
of employment by.anyone we protect.

. Personal injury arising out of willful violation of a

law or ardinance by anyone we protect.
Personal injury arising out of civic or public activities
performed for pay by anyone we protect.
Suits for libel, slander or defamation of character
made against anyone we protect if the publication or
statement:

a. took place before the effective date of this insur-

ance; or
b. was knowingly untrue.

. Bodily injury or personal injury to you and if resi-

dents of your household, your relatives, and persons
under the age of 21 in your care or in the care of
your resident relatives.

Under Medical Payments To Others Coverage we do not
cover bodily infury or’personal injury: :

1.

-to a residence employee if it occurs off an insured

location and does not anse out of or in the course of
employment by anyone we protect. .

to any persan eligible to receive any benefits required
to be provided or voluntanly provided under any
workers compensation, non-occupational disability
or occupational disease law.

from any nuclear reaction, radiation or radicactive
contamination, or any consequence of any of these.
to anyone we protect or other person(s) who resides
on the insured location, except a residence employee,

WHAT WE ALSO PAY:

Payment for the following is in addition to the amounts
of insurance shown on the Declarations. 4
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(1) CLAIM EXPENSES

We pay:

1. court costs, to defend or settle as we believe proper,

any claim or suit against anyone we protect, for -

damages covered under this policy. Our payment of
the limit of protection for a settlement, judgment, or
deposit in court ends our duty to pay under this
itemn.

. expenses incurred, to investigate and defend or setile
as we believe proper, any. claim or suit aganst
anyone we protect for damages covered under this
Policy. Our payment of the limit of protection for a
settlement, judgment, or deposit in court ends our
duty to pay under this item. '

. post-judgment interest, but only that portion of the
post-judgment interest which accrues on that part of
any judgment that does not exceed the limut of pro-
tection on a suit we defend. Our payment, offer in
writing, or deposit in court of that part of the judg-e
ment which does not exceed the limit of protection
ends our duty to pay any post-judgment interest
which accrues after the date of our payment, wntten
offer or deposit. : '

. prejudgment interest or delay damages awarded on
that part of any judgment that does not exceed the
limit of protection. If we offer in writing to pay the
applicable limit of protection, we will not pay any
prejudgment interest or delay damages for the period
of time after'the offer. S

. reasonable expenses anyone we protect may incur at
‘our reéquest 10 help us investigate or defend a claim
or suit. This includes up to $300 a day for actual
loss of eamnings (but not loss of other income) and
vacation time or other benefit loss.

. premiums on the following types of bonds, but not
for bond amounts greater than the limat of pro-
tection:

a. appeal bond in a suit we defend; '

b. bail bond (with premium of $500 or less)
required due to an accident or related traffic vio-
lation involving a vehicle we insure;
attachment bond to release property of anyone
we protect due to an accident or. related traffic
. violation involving a' vehicle covered by this
policy. . : '

RIGHTS AND.DUTIES --

(1) DUTIES OF AN INJURED PERSON. - MEDICAL
PAYMENTS TO OTHERS COVERAGE =~

The injured person or someone acting on behalf of that
person will:

1. give us written proof of claim, as soon as possible,
under oath if required; . ’

2. sign papers at our request to allow us to obtain

medical reports and copies of records. '

The injured person will submit to mental and physical

We have no duty to apply for or furnish such bonds.
7. reasonable lawyers’ fees up to $30 which anyone we

protect incurs because of arrest, resulting from an

accident involving a vehicle covered by this policy.

(2) DAMAGE TO PROPERTY.OF OTHERS

We pay, on a replacement cost basis, up to $1000 per
occurrence for property damage to property of others
caused by anyone we protect. This coverage also applies
to property of others in the possession of anyone we
protect. :

We will not pay for property damage:

1. 10 the extent of any amount recoverable under

Section [ of this policy;

2. caused intentionally by anyone we protect who has
attained the age of 13,

3. to property owned by anyone we protect;

4. to property owned by or rented to a tenant of
anyone we protect or a resident of your household;

S. arising out of: '

a. an act or omission in connection with a premises
(other than an insured location) owned, rented or
controlled by anyone we protect;
business pursuits; or
ownership, maintenance or ust of a motor
vehicle, aireraft or.watercraft. We will pay for
properly damage to a land -motor vehicle
designed for recreational use off public roads
while in the possession of or caused by anyone
we protect if:
1) not-subject to motor vehicle registration, and
2) not owned by anyone we protect.

(3) FIRST AID EXPENSES
We pay reasonable expenses for first aid to other persons

and ammals at the time of an accident involving anyone
we protect.

(4) LOSS ASSESSMENT - PERSONAL LIABILITY
COVERAGE ONLY

See What We Also Pay, (9) Loss Assessment - Section .-

CONDITIONS. -"SECTION 1!

- Coverage.

examination by doctors selected by us as often as reason-

ably. required. We may pay the injured person or. the
provider of the services.

WY 7 2003
CLAIMS
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(2) LIMITS OF PROTECTION

This insurance applies separately to anyone we protect.
Regardless of the riumber of people we protect, claims
made or persons injured, our total Lability under Per-
sonal Liability Coverage for damages resulting from one
occurrence, offense, claim or suit will not exceed the
amount shown on the Declarations for Personal Liability
All bodily injury, property damage and per-
sonal injury resulting from one accident or from contin-
uous or repeated exposure to the same general conditions
is considered the result of one occurrence, offense, claim
Or Suit.

Our total liability under Medical Payments To Others
Coverage for all medical expense payable for bodjly injury
and personal injury to any one person will not exceed the
“Each Person” amount shown on the Declarations.
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(3) OTHER INSURANCE - PERSONAL LIABILITY
COVERAGE

This insurance is excess over any other valid and collect-
ible insurance. However, if the other insurance is specif-
ically written as excess insurance over this policy, the
limits of this policy apply first.

If at the time of loss there is other insurance in the name
of an association or corporation of propery owrners cov-
ering the same property covered by this policy, the insur-
ance afforded by this policy shall be excess over the
amount recoverable under such other insurance.

(4) SUIT AGAINST US

We may not be sued unless there is full cbmplia.nce with
all the terms of this policy.

No one has the right to make us a party 1o a suit to
determine the Lability of anyone we protect.

The legal liability of anyone we protect must be deter-
mined before suit under Personal Liability Coverage may
be brought against us. This determination may be by a
court of Jaw or by wrtten agreement of all parties,
including us.

(5) WHAT TO DO WHEN AN OCCURRENCE, OFFENSE,
CLAIM OR SUIT HAPPENS -
claim or suit

When there is an occurrence, offense,

anyone we protect ‘will:

1. notify us or our Agent in writing as soon as possxble
stating:
a. your name and policy number;

b. the time, place, and circumnstances of the occur-
rence, offense claim or suit;

¢. names and addresses of m]ured persons and wit-
nesses.

2. give us:

a. prompily, any papers that relate to the occur-
rence, offense, claim or suit;

b. a signed staternent containing all the facts about
the occurrence, offense, claim or suit.

3. at our request:

a. assist in making settlement;

b. help us enforce any nght of recovery against any
party hable to anyone we protect;

c. cooperate with us in our investigation of a loss
and any suit;

d. attend heaﬁngs and trials;

e. assist us in securing and giving evidence and in
obtaining the attendance of witnesses;

f. separately submit to examinations and state-
" ments under oath and sign transcripts of same;

g. authonze us to obtain rgcords and other infor-
mation;

h. answer all reasonable questions about the occur-

. rence, offense, claim or suit;

1. allow us to inspect and appraise the damaged
property before its repair or disposal.

4. under the coverage Damage To Property Of Others,
send us, within 60 days o}gour request, sworn proof
of loss.

5. not make payments, assume obligations or incur
expenses, except at one’s.own cost, other than for
first aid to other persons and animals at the time of
the bodily injury.

RIGHTS AND DUTIES -- GENERAL POLICY CONDITIONS -- SECTION'| & II

We, you and anyone else ?rotecled by this policy must
do certain things in order for the terms of this policy to

apply.
(1) ACCOUNTING

If the prémium payment plan chosen for this policy
includes a service charge, the service charge is paid to the
Ene Indemuuty Company.

The following applies only to policies issued by Lrie [n:ur-
ance Exchange.

Ene Indemnity Company may keep up to 25% of the
premium written or assumed by Erde Insurance
Exchange as.compensation for (A) becoming and acting
as Attomey-in-Fact, (B) -managing the business and
affairs of Erie Insurance Exchange and (C) paying
general admunistrative expenses, including sales commis-
sions, salaries and employee benefits, taxes, rent, deprecx-
ation, supplies and data processmg

The rest of the premium will be placed on the books of
the Erie Insurance Exchange. We will deposit or invest
this amount as permitted by law. This amount will be
used to pay losscs loss adjustment expenses, investment
expenses, damabes legal expenses, court costs, taxes,
assessments, licenses, fees, any other govemmemal fines
and charges estabhshmem of reserves and surplus, and
reinsurance, and may be used for dividends and other
purposes Erie Indemnity Company decides are to the
advantage of the Subscribers.

(2) ASSIGNMENT

Interest in this. policy may be transferred only with our
written consent. We may require evidence that all
Named Insureds approve the assignment.

(3) BANKRUPTCY OF ANYONE WE PROTECT

Bankruptcy or msolvency of anyone we protect or
anyone e protect’s estate will not relieve us of our obh

gations.



(4) CANCELLATION
Your Right to Cancel

You may cancel this policy by mailing or delivening to
our Agent or us written notice stating at what future date
you want the cancellation to fake effect. We may waive
these requirements by confirming the date of cancellation
10 you in wniting.

Our Right to Cancel or Refuse to Continue

We may cancel or refuse to continue this policy or any
coverage by mailing you written notice stating the effec-
tive date of our action. Our action will comply with the
laws of the state where your residence premises 1s located.
Our cancellation or refusal to continue this policy will
not take effect umtil at least 30 days (Maryland - 45
days), except for non-payment.of premium after we send
it.” The effective date for cancellation for non-payment

of premium will be in compliance with the laws of the-

state in which you reside.

We reserve the right to cancel for your non-comphance
with our premium payment plans. We do not waive our
right to cancel, even if we have accepted prior late pay-
ments.

Method of Giving Notice

Mailing notice to the address shown on the Declarations
will be sufficient proof of notice. The policy period will
end on the date and time stated in the notice.

Return of Premium

If your policy 1s cancelled by you or us, we will return
the pro rata unused share of your premium. Cancella-
tion will be effective even if we have not given or offered
the returned premuum.

(5) CONCEALMENT, FRAUD OR
MISREPRESENTATION

This entire policy is void as to you and anyone we
protect if, whether before or after a loss:

l. you or anyone we protect have intentionally con-

cealed or misrepresented any material fact or circum-

stance concerrung this insurance; or

there has been fraud or false swearing by you or

anyone we protect as to any matter that relates to

this insurance or the subject thereof; or

3. you or anyome we protect engage in fraudulent
conduct as to any matter that related to this insur-
ance or subject thereof.

lln the event of 1., 2. or 3. above, we will not pay for any
oss. ’

(8) CONTINUOUS POLICY

Your policy is a continuous policy. It will continue in
force until cancelled. by you or terminated by us as
explained in the Cancellation Condition. Each year we
will send you a Declarations which shows the premium
due for the next policy penod. )

In return for this service, you must mail us written notice

-
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prior to the new policy period if you want to cancel. 1f
we do not receive this notice, your policy remains in
force and you must pay us the eamed premium “due for
this tume.

(7) COOPERATION

You agree 10 cooperate with us by:

1. truthfully completing and promptly returmning ques-
tionnaires and audit forms about this insurance;

2. permitting and helping with inspections and audits;
and :
3. complying with specific recommendations  to
improve your nsk.
(8) HOW YOUR POLICY MAY BE CHANGED
‘This policy conlorms to the laws of the state in which

your residence premises is located. If the laws of the
state change, this policy will comply with these changes.

Your policy may change by asking us. Your request
must contain enough information to identfy you.
Asking our Agent is the same as asking us. If we agree
with your request, we will then issie a Declarations.

We will give you the benefit of any change in coverage
made by us, if it does. not require additional premium.
This change will be effective as of the date-we implement
the change for you 1n your state.

If the information we use to determine the premium for
your coverage(s) changes during the policy penod, we
may adjust your premium. Premium adjustments will be
made using rules and rates in effect for our use.

(9) OUR RIGHT TO RECOVER FROM OTHERS

After we make a payment under this policy, we will have
the right to recover from anyone else held responsible for
the loss. This right will not apply under Section { if you
have waived it in writing prior to the loss.

Anyone to whom we have paid will sign papers and do
whatever is required to transfer this right to us, and do
nothing to harm this nght.

Anyone receiving payment from us and someone else for
the same loss will retmburse us up to our payment less a
proportionate share of the costs (including attorney fees)
of such recovery.

We will pay all reasonable expenses anyone may incur at
our request to help us recover damages from anyone else
held responsible. This includes up to $300 a day for
actual loss of earnings.

This condition does not apply under Section ([ - Medical
Payments To Others Coverage or Damage To Property
Of Others.

(i0). PRIGRITY

This insurance will first protect you, your spouse residing
in your household and then others we protect. ‘




(11) SURVIVORS’ COVERAGE - . 3. your legal representative, but only while performing
: duties as your representative and only until the end

If you die, the policy will cover: of the policy period during which your death occurs.

1. anyone we protect who is a member of your house-
hold at the time of your death, but only while a resi- (12) TIME OF INCEPTION
dent of the residence premises; .

2. anyone having lawful possession of insured property  If this policy replaces coverage in other policies which
until a representative is appointed, but only until the  end on the inception date of this policy, but at a different
end of the policy period during which your death time, then thas policy will take efiect when the other cov-
oceurs; erage énds.

This policy has been signed on our behalf at Erie, Pennsylvania by our President and Secretary. If required by law, it
has been countersigned on the Declarations by our authornized Agent. . _

Sacrelary President

X g —fre sy '

ERIE,
ERIE INSURANCE GROUP

Home Office + 100 Erie lnsurance Place « Erie. PA 16330 (814) 870-2000
Visil our Websile at www.erieinsurance.com

2005 Ultracover (Ed. 2/01) UF-8213
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ERIE INSURANCE EXCHANGE
HOMEPROTECTOR POLICY

ULTRACOVER
CONTINUATION NOTICE
AR4242 HRENKO INS AGENCY, INC. - 11/18/03 TO 11/18/04 Q55 1805275 N
BRENDA A BUCK AS LISTED BELOW
| RR 1 BOX 463A OR ON REVERSE SIDE
| MORRISDALE PA 16858-9513 ’ .
‘ .
i
j AGENT - HRENKO INS AGENCY, INC. 962 TYRONE PIKE .
* Kk Kk P O BOX 35 ' ;
AGENT PHONE - (814) 342-5204 PHILIPSBURG PA 16866 9312

| COVERAGE BEGINS AND ENDS AT 12.01 AM STANDARD TIME AT THE LOCATION OF THE
‘ . N -
\

\

———

Date: 8/4/2004 Time: 11:30:03 AM
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INSURED PROPERTY. UNTIL TERMINATED, THIS POLICY WILL CONTINUE IN FORCE.

LOCATION OF RESIDENCE PREMISES IF OTHER THAN STATED IN ITEM 1 OR IF SPECIFIC
DESIGNATION IS NEEDED. ZIP CODE - 16858 GRAHAM TWP, CLEAR CO
RT 668 ALLPORT-BIGLER CUTOFF.

PROPERTY INFORMATION - PRIMARY RESIDENCE, YEAR OF CONSTRUCTION 1999, FRAME,
UPGRADED. .

PROPERTY IS WITHIN 1000 FEET OF A FIRE HYDRANT AND WITHIN 3 MILES OF

A RESPONDING FIRE DEPARTMENT.
AUTOMATIC ADJUSTMENT OF COVERAGE WAS APPLIED. YEARLY INCREASE ON DWLG IS 3%.

THE AMOUNT OF INSURANCE APPLYING TO THE DWELLING IS THE REPLACEMENT COST

AT THE TIME OF THE LOSS. * '

SECTION I - PROPERTY PROTECTION AMOUNT OF INSURANCE i PREMIUMS
DWELLING $ 93,500 $ 323.00
OTHER STRUCTURES $ 18,700

PERSONAL PROPERTY . $ 70,125 .

Date: 8/4/2004 Time: 11:30:04 AM



Page: & Document Name: untitled

PICV Q59 1805275 0004 111803 ISS EFF RSN -
Fokkhkekhkkddk ke kokhkkk ok k ok ko h ko khkkhh ok ko ko khhk ok kkhrhhr ok hdkhkk b kA Ak kkkkkkkkkkrkhkk k%
LOSS OF USE LOSS SUSTAINED NCT TO

EXCEED 12 CONSECUTIVE MONTHS
SECTION II - HOME AND FAMILY LIABILITY PROTECTION

PERSONAL LIABILITY - EACH OCCURRENCE $ 100,000

MEDICAL PAYMENTS TO OTHERS - EACH PERSON $ 1,000
FULL TERM PREMIUM FOR THIS RESIDENCE - - - - - - $ 323.00
FULL TERM ADDITIONAL COVERAGE PREMIUM - - - - - $ 16.00
TOTAL PREMIUM FOR THIS POLICY - - - - - = = = = S 307.00

SECTION I DEDUCTIBLE $ 250.
APPLICABLE FORMS - 2005 02/01, HP-PA 02/01, UF-8705 06/96*, UF-6523 08/98%,
UF9013 04/01*, HP-FP 02/03%, UF4043 02/03*, HP-AAN 01/97, UF2106 05/01*.

SEE REVERSE SIDE ' AGTCMM - 10/04/0

Date: 8/4/2004 Time: 11:30:05 AM
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PRIMARY RESIDENCE-MORTGAGEE
COUNTY NATIONAL BANK

PO BOX 42

CLEARFIELD PA 16830-0042

NO BUSINESS PURSUITS ARE CONDUCTED AT THE PREMISES, EXCEPT AS FOLLOWS -

ADDITIONAL COVERAGES PREMIUMS
YOUR BASIC DWELLING PREMIUM REFLECTS OUR NEWER HOME DISCOUNT INCL ABOVE
PREMISES ALARM SYSTEM - TYPE 2 $ 16.00C

» Date: 8/4/2004 Time: 11:30:06 AM
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ERIE INSURANCE EXCHANGE
HOMEPROTECTOR POLICY
AMENDED DECLARATIONS 01 * * ULTRACOVER
EFFECTIVE 01/27/03 ATTACH THIS TO YOUR POLICY.

REASON FOR AMENDMENT - ADDED MORTGAGEE - PRIMARY RESIDENCE

AR4242 HRENKO INS AGENCY, INC. 11/18/02 TO 11/18/03 Q5% 1805275 N
BRENDA A BUCK AS LISTED BELOW
‘RR 1 BOX 463A OR ON REVERSE SIDE
‘ MORRISDALE PA 16858-9513 h .
AGENT - HRENKO INS AGENCY, INC. 962 TYRONE PIKE.
P O BOX 35 :
AGENT PHONE - (814) 342-5204 PHILIPSBURG PA 16866 9312

COVERAGE BEGINS AND ENDS AT 12.01 AM STANDARD TIME AT THE LOCATION OF THE

-

Date: 8/4/2004 Time: 11:24:56 AM
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INSURED PROPERTY. UNTIL TERMINATED, THIS POLICY WILL CONTINUE IN FORCE.

LOCATION OF RESIDENCE PREMISES IF OTHER THAN STATED IN ITEM 1 OR IF SPECIFIC
DESIGNATION IS NEEDED. ZIP CODE - 16858 GRAHAM TWP, CLEAR CO
RT 668 ALLPORT-BIGLER CUTOFF.

PROPERTY INFORMATION - PRIMARY RESIDENCE, YEAR OF CONSTRUCTION 1999, FRAME,
UPGRADED .

PROPERTY IS WITHIN 1000 FEET OF A FIRE HYDRANT AND WITHIN 3 MILES OF

A RESPONDING FIRE DEPARTMENT.

THE AMOUNT OF INSURANCE APPLYING TO THE DWELLING IS THE REPLACEMENT COST
AT THE TIME OF THE LOSS.

SECTION I - PROPERTY PROTECTION AMOUNT OF INSURANCE
" DWELLING $ 90,500
OTHER STRUCTURES S 18,100
PERSONAL PROPERTY : $ 67,875
LOSS OF USE LOSS SUSTAINED NOT TO

EXCEED 12 CONSECUTIVE MONTHS

Date: 8/4/2004 Time: 11:24:57 AM
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SECTION II - HOME AND FAMILY LIABILITY PROTECTION

PERSONAL LIABILITY - EACH OCCURRENCE $ 100,000
MEDICAL PAYMENTS TO OTHERS - EACH PERSON $ 1,000
NO DIFFERENCE IN PREMIUM DUE TO THE CHANGE $ .00

SECTION I DEDUCTIBLE $ 250.
APPLICABLE FORMS - 2005 02/01, HP-PA 02/01, UF8705 06/96, UF6523 08/98,
UF-9013 04/01, HP-AAN 01/97. :

PRIMARY RESIDENCE-MORTGAGEE -
COUNTY NATIONAL BANK

PO BOX 42

CLEARFIELD PA 16830-0042

SEE REVERSE SIDE AGTCMM Ol/28/b

Date: 8/4/2004 Time: 11:24:58 AM
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NO BUSINESS PURSUITS ARE CONDUCTED AT THE PREMISES, EXCEPT AS FOLLOWS -
ADDITIONAL COVERAGES

YOUR BASIC DWELLING PREMIUM REFLECTS OUR NEWER HOME DISCOUNT
PREMISES ALARM SYSTEM - TYPE 2

Date: 8/4/2004 Time: 11:24:59 AM



JAMES J. WITKOWSKY, CPCU, AIC, AIM
’ (Claims Manager
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- ERIE INSURANCE GROUP

Branch Office + 3410 Wesl 12th St + Erig, Pennsyivania 16505 « (814) 451.5000
Toll Fraz 1-877-771-3743 + Fax (81474515060 + www.ericinsurance.com

September 8, 2003
Brenda Buck - }

R.R. 1, Box 463A . mE®
Morrisdale, PA 16858-9513 : ~

RESERVATION OF RIGHTS NBV M7 708?
Re:  ERIE Claim #010110488941" § .
ERIE Policy #Q59-1805275 QoM
ERIE Insured: Brenda Buck .
Date of Loss: . 9/3/03

Dear Ms. Buck:

This letter is in regard to a claim that you submitted to Erie Insurance Group on September 4, 2003, involving
your foundation wall caving in. ' . .
As you are aware, this adjuster conducted an investigation at your dwelling on Thursday, September 4, 2003
and Friday, September 5. 2003. At the current time, Erie Insurance Group has referred a cause inspection to
Richard Hughes, engineer out of Clearfield, Pennsylvania.

Please’be advised at this time that Erie Insurance Group is coatinuing to investigate this matter. Investigation
of this claim is being conducted with full and completed Reservation of Rights afforded to Erie Insurance
Group under the policy of insurance issued to Brenda A. Buck. This policy is the HomeProtector Ultracover
Policy Q59-1805275 (Edition 02/01), effective from November 18, 2002 to November 18, 2003. Our
investigation of this claim at this time is not to be construed as a waiver of any of the exclusionary provisions
of your HomeProtector Ultracover Policy.

Based on the information that we have to date, Erie Insurance Group is reserving the right to deny or disclaim
coverage because certain policy exclusions or provisions may apply, or may not have been met. Specifically,
we reserve the right to deny this claim based on the following provisions in your HomeProtector Ultracover
Policy. Please refer to pages 7, 8 and 9 of your HomeProtector Ultracover Policy, which states under:

WHAT WE DO NOT COVER -- EXCLUSIONS B
Under the Dywelling, Other Structures and Personal Property Coverages:

We do not pay for loss resulting directly or indirectly from anyof the following, even if
other events or happenings contributed concurrently, or in sequence to the loss:

3. by freezing, thawing, pressure or weight of water or ice, whether driven by wind or
not, to a fence, pavement, patio, deck, swimming pool, foundation, retaining wall,

bulkhead, pier, wharf, or dock;

4. caused by constant or repented seepage or lenkage of water or steam over a period of K '
weeks. months or yeurs (rom within a plumbing, heating, air conditioning or fire NOV -1 0 2003
protective system or a houschold appliance.

However, there is coverage if the loss is sudden and accidental Brenda Buck CLA“WS

'

THT776_1

EXHIBIT

F 925




Brenda Buck
Page 2
September 8, 2003

8. by earth movement, due to natural or manmade events, meaning earthquake, including
land shock waves or tremors hefore, or during, or after volcanic eruption, mine
subsidence, sinkhole, landslide, mudslide, mud flow, earth sinking, rising or shifting.
Direct loss by fire, explosion, sonic boom, theft or breakage of glass resulting from
earth movement, mine subsidence, sinkhole, landslide, mudslide, mud flow, earth

sinking, rising or shifting is covered.
9. by water damage, meuning:

a. flood, surface water, waves, tides, tidal water or overflow of a body af water.
We do not cover spray from any of these, whether or not driven by wind;

c. water below the surface of the ground. This includes water which exerts
pressure on, or flows, seeps or leaks through any part'of a building or other
structure, including sidewnlks, driveways, foundations, pavements, patibs,
swimming pools or decks.

We do pay for direct loss that follows, caused by fire, explosion, senic hoom or
theft. A

Also, please refer to page 9 of the polity which states:
Under the Dwelling and Other Structures:
We do not pay for loss:

1. by weather conditions, if any peril excluded by:this policy contributes to the loss in
anyway;

2. caused by, resulting from, contributed to or aggravated by faulty or inadequate:

a. planning, zoning. development;

b. design, development of specifications, workmanship, construction;

¢. materials used in construction; or e

d. maintenance

_of property whether on or off the resident premises by any person, group, organization or
governmental body.

Please be aware that Erie Insurance Group is not, at this time, denying coverage, but is reserving the right to
do 50 at some time in the future. It appears to be in the best interest of all concerned parties that Erie
Insurance Group, without prejudice or “vaiving any of its rights, continues to investigate this matter at this
tme. :

Erie Insurance Group does not waive its right to assert any of the policy exclusions. Additionally, Erie
Insurance Group does not waive its right to assert any additional policy exclusions or conditions that were not
mentioned in this letter. We suggest that you take a copy of your insurance policy along with this letter to any
_ personal attorney of your choice, if you desire Brenda Buck

247776_1 -




Brenda Buck
Page 3
September 8, 2003

We also wish to advise you that a claim should be submitted to any other insurance carrier who may have a
potential for coverage ot this incident. '

Nothing in this letter is intended to waive or alter any of the terms, conditions or defenses under the policy of
insurance in question, all of which are expressly reserved and reaftirmed.

If you have any questions or concerns, please feel free to contact me.at the number listed below or you may
correspond to Erie [nsurance Group, P.O. Box 966, Clearfield, Pennsylvania 16830.

Sincerelx, .

{ ¢ L

Steven Terry
Claims Adjuster
Erie Branch Claims
(814) 768-3538

ST:gjp , ' R )
By certified mail - return receipt requested

cc: S, Terry
cc: File

747776_1




JAMES J. WITKOWSKY, CP(;;‘U‘ AIC, AIM
Claims Manager

ERIE INSURANCE GROUP ‘ Cos

Branch Office - 3410 West 12th Slreet + Erie, Pennsylvania 16505 « (814) 451-5000
Toll Free 1-877-771-3743 + Fax (814) 451.5060 « www.erieinsurance.com

EF?IE 6
September 18, 2003 Noy 07 2003

Brenda A. Buck | .
R.R. 1, Box 463A . CLA#M@
Morrisdale, PA 16858-9513 .

Re: ERIE Claim #010110488941 L
ERIE Policy #Q59-1805275
ERIE Insured: Brenda Buck
Date of Loss: 9/3/03

Dear Ms. Buck:

We have reviewed the facts of this case. As you probably know, our obligation as an insurer is to reimburse
you only when a covered loss takes place. We must be guided by all information available to us.

We wish to be fair in handling your claim but the facts indicate that there is no coverage under your
Ultracover Homeowners Policy effective from November 18, 2002 to November 8, 2003. For this reasan we -
must respectfully decline to make payment of your claim.

Our decision is based upon the following. Please refer to your Ultracover Homeowners Policy with Erle
Insurance Group, pages 7 through 9 where it states under:

WHAT WE DO NOT C OVER -- EXCLUSIONS

Under the Dwel]ing, Other Structures and Personal Property Coverages:

We do not pay for loss resulting directly or indirectly from any of the following, even if other events or
happenings contributed concurrently, or in sequence, to the loss: :
3. by freezing, thawing, pressure or weight of water or ice, whether drlven by wind or not, to g
fence, pavement, patio, deck, swimming pool, foundation, _retaining wall, bulkhead, pier, wharf
or dock.

4. caused by constant or repeated seepage or leakage of water or steam over a period of weeks,
months or years from within a plumbmg, heatmg, air conditioning, or fire protective system ora
household appliance.
ERI

HQ\yever,, there is cov'e‘rage if the loss is sudden and acéidental.'

8. by earth movement, due to natural or manmade events, meaning earthquake, including landl
shock waves, or tremors before, during, or after a volcanic eruption, mine subsidence, sinkhple,

E-1i
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landslide, mudslide, mud flow, earth sinking, rising, or shifting. Direct loss by fire, e‘cplosmn, . __,.\“WS

sonic boom, theft or breakage of glass resulting from earth movement, mine subsidence, smkholta
: 754674_1
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Brenda A. Buck
Page 2
September 18, 2003

landslide, mudslide, mud flow, earth sinkidg, rising or shifting is covered.

9. by water damage, meaning:

a. flood, surface water, waves, tides, tidal water or overflow of a body of water. We db not
cover spray from any of these, whether or not driven by wind;

c. water below the surface of the ground. This includes water which exerts, pressure on, or

flows, secps or leaks through any part of a building or other structure, including
sidewalks, driveways, foundations, pavements, patios, swimming pools or decks.

Additionally, please refer to pagé 9 of the policy: :-
Under the Dwelling Coverage and Other Structures Coverage:
We do not pay for loss:
1. Dby weather conditions if any peril excluded by this policy contributes to the loss in any way.
2. caused by, resulting from, contributed to or aggravated by faulty or inadequate
planning; zoning, dé{'elopment
design, development of specifications, workmanshlp, construction;

materials used.in construction; or
maintenance;

ae o

of property whether on or off the residence premises by any person, group, organization, or
governmental body.

As you are aware, our investigation revealed that the cause of the loss was subsurface rain water putting
pressure on your foundation and ultimately causing the one foundation #wall to cave in, coupled with improper
construction of the foundation itself. As outlined in the above paragraphs, these causes of losses are
specifically excluded under your Ultracover Homeowners Policy; therefore, once again, no coverage exists on
this loss.

It should be noted that you had brought to light a pin hole leak in the underground water line caused by a
"kink" due to improper construction. As you are aware, both Erie Insurance Group and the engineer, Rich
Hugles, believe that this had no bearing whatsoever on the failure of the wall. Be advised even if it did, the
exclusion listed earlier in the above paragraphs would still apply and there would still be no coverage for the
loss at hand.

ERIE-18
10 2003

i
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Brenda A. Buck
Page 3
September 18, 2003

After your review of the policy and the language of this letter, should you have any questions or comments,
please feel free to contact me. If you have any disagreements with this determination with respect to the denial
of coverage, please advise in writing, in detail, the basis of any disagreement that you may have.. We will, of
course, review any documentation or additional information that you provide us with.

As always, Erie Insurance Group reserves all of its rights, exclusions, defenses and limitations under this
policy, and by this notification, it is not waiving any 'of'its rights, limitations, defenses or other exclusions
under the Ultracover Policy. In the event that information becomes available and would constitute an
additional basis for denial of coverage, we will advise. ’

If you' wish to discuss this. matter further, please contact me at (814) 768-3538, or correspond to Erie Insurance
Group, P.O. Box 966, Clearfield, Pen11§ylvania 16830.

Sincerely,

Steven Terry
Claims Adjuster

Erie Branch Claims . : 5
ERIEg

ST:ca

cc:  Hrenko Insurance Agency
P.O. Box 35

NOV 0 7 2003

Phillipsburg, PA 16866 : CLAIMS
cc: S. Terry {
cc: File
m
7NY ERIE INSURANCE GROUP :
/AN The ERIE Is Above All In SERVICE, - Since 1925 7546741

ERIE,



CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of the within Motion for Summary

Judgment has been forwarded to all counsel of record by first class mail this day /ZV(\of

W , 2004.

David C. Mason, Esquire
P.O. Box 28
Philipsburg, PA 16866

DIBELLA, GEER, McALLISTER & BEST

o Raaz— . il

KATHLEEN S. McALLISTER, ESQUIRE
Attorney for Defendant
Erie Insurance Exchange




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

BRENDA A. BUCK, CIVIL DIVISION
Plaintiff, No. 03-1648 - CD
VS. ORDER OF COURT SETTING FORTH
HEARING DATE FOR MOTION FOR
ERIE INSURANCE GROUP, SUMMARY JUDGMENT :
Defendant.

Filed on behalf of Defendant,
ERIE INSURANCE GROUP

Counsel of Record for this Party:

KATHLEEN S. McALLISTER, ESQUIRE
Pa. I.D. No. 30764

DIBELLA, GEER, McALLISTER & BEST
Firm 1.D. No. 099

312 Boulevard of the Allies
Third Floor
Pittsburgh, PA 15222

412-261-2900



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

BRENDA A. BUCK, CIVIL DIVISION
Plaintiff, No. 03-1648 — CD
VS.
ERIE INSURANCE GROUP,

Defendant.

ORDER OF COURT

AND NOW, to-wit, this 1U™ day of A\&gu,s‘)' , 2004, upon
consideration of the Motion for Summary Judgment filed on behalf of Erie Insurance
Exchange, it is hereby ORDERED, ADJUDGED and DECREED that the Motion will be

heard before the Honorable Tu.(%x. C))\urg on Q’Q\I{mgg DA, 2004,
at | 2op

BY THE COURT:

/s/ Paul E. Cherry

I hereby certify this to be a true
and attested copy of the original
Statement filed in this case.

AUG 172004

Attest. . é_m; 2.
Prothonotar 7
-, Clerk of Courts
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*
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814 342-2240
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COUNSEL OF RECORD FOR

David C. Mason, Esquire
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA.

CIVIL ACTION - LAW

BRENDA A. BUCK ' : No. 03 -1648 - CD
PLAINTIFF :
VS. : JURY TRIAL DEMANDED
ERIE INSURANCE GROUP :

DEFENDANT

PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT

AND NOW, comes the Plaintiff, BRENDA A. BUCK, by and through her attorney,
DAVID C. MASON, and files this MOTION FOR SUMMARY JUDGMENT, and in support
thereof avers as follows:

1. Plaintiff is Brenda A. Buck (hereinafter “Buck”), who filed an'Action in Declaratory
Judgment against Defendant ERIE INSURANCE GROUP (hereinafter “Erie"), arising out
of the collapse of a portion of the foundation of her residence. This rasidence is in Graham
Township, Clearfield County, Pennsylvania.

2. Erie insured the Buck premises under a product it callad a HomeProtector
Ultracover Policy. Attached as Exhibit “A” is a true and correct copy of HomeProtector
Ultracover Policy number Q59 - 1805275 (Edition 2/01) in effect for the policy period
November 18, 2002, to November 18, 2003.

3. The HomeProtector Ultracover Policy is an “All Risk Policy” meaning that all
losses to the dwelling and its contents are covered except for those specifically excluded.

4. Despite the titling of the policy as an “ultra-cover” homeowners' insurance



product, following the sudden collapse of a portion of the basement of Plaintiff's home Erie
denied coverage, claiming that the loss fell under one or more “exclusions” to the policy.
.Attached as Exhibit “B” is a true and correct copy of the denial letter from Erie dated
September 18, 2003.
5. "Where an insurer relies on a policy exclusion .as the basis for its denial of
coverage..., the insurer has asserted an affirmative defense, and accordingly, bears the

burden of proving such a defense.” Specé v. Erie Insurance Group, 2004 PA Super 154,

2004 Pa. Super. LEXIS 798. Madison Construction Co. v. Harleysville Mutual

Insurance Co., 557 Pa. 595, 735 A.2d 100 (1999).

6. If the exclusion(s) under which the insurer denies coverage is not clear, any
doubts must be resolved in favor of coverage for te insured and against the insurer. Spece

v. Erie Insurance Group, 2004 PA Super 154, 2004 Pa. Super. LEXIS 798.

7. The HomeProtector Ultracover Policy issued by Erie in this case is ambiguous,
confusing, and capable of more than one interpretation. The contract provides as follows
on page 7:

PERILS WE INSURE AGAINST

We pay for direct physicalloss to property insured under
the Dwelling, Other Structures and Personal Property
Coverages, except as excluded or limited herein.

WHAT WE DO NOT COVER - - EXCLUSIONS:

We do not pay for loss resulting directly or indirectly
from any of the following, even if other events or happenings
contributed concurrently, or in sequence, to the loss:

1. by collapse, other than as provided in What We Also
Pay, (2) Collapse. -



8. The Erie Insurance Group “Home Protector - Ultracover Insurance Policy” also
provides as follows: '

WHAT WE ALSO PAY:

(2) COLLAPSE

We will pay for direct physical loss to insured property
involving collapse of a building or any part of a building.
Collapse means the sudden caving in or falling down of a
building or part of a building. Collapse of a building, or part of
a building must result in the inability of that property to be used
for its current intended purposes.

9. Plaintiff is entitled to the entry of summary judgment in her favor and against
Defendant, Erie Insurance, for the reasons set forth in the accompanying Memorandum
of Law.

WHEREFORE, Plaintiff prays Your Honorable Court for the entry of an Order:

(a) Declaring that the Defendant Erie Insurance Group’s “Home Protector -
Ultracover Insurance Policy” provides indemnity and coverage for the collapse of the wall
of the foundation of Plaintiff's home in accordance with the contract’s coverages and limits;

(b) Declaring that the Defendant Erie Insurance Group is required to indemnify
Plaintiff for all losses occasioned by the collapse of the wall of the foundation of Plaintiff's

home, including the loss of personal property, loss of use and other damages as may be

proved;



(c) Declaring that the Defendant Erie Insurance Group is required to indemnify
Plaintiff for all losses associated with the loss and this action, including all of her costs and
legal fees incurred in the instant action:

(d) Such other and further relief as the Court deems just and proper.

Respectfully submitted,

MASON LAW OFFiCE

A
KDamd/é Mason, Esquire k

I.D. #39180
Attorney for Plaintiff

C:\Office\COURT\Buck, Brenda\MOTSUMMARYJMT.wpd/blb
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA.

CIVIL ACTION - LAW

BRENDA A. BUCK : No. 03 - 1648 - CD
PLAINTIFF : |
VS, : JURY TRIAL DEMANDED
ERIE INSURANCE GROUP :

DEFENDANT

PLAINTIFF’S REPLY TO
DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT

AND NOW, comes the Plaintiff, BRENDA A. BUCK, by and through her attorney,
DAVID C. MASON, and files this REPLY to DEFENDANT’SV MOTION FOR SUMMARY
JUDGMENT, and in support thereof avers as follows: |

1. Defendant Erie Insurance Group filed a Motion for Summary Judgment on or
about August 12, 2004. |

2. The basis for Defendant’s Motion for Summary Judgment is the insurer's position
that the insurance policy excludes coverage for the loss sustained by the Plaintiff as
described in her Complaint.

3. For the reasons set forth in the Memorandum of Law in support of Plaintiff's
Motion for Summary Judgment, filed contemporaneously herewith, and incorporated herein
by reference, Plaintiff a\l/ers that the “HomeProtector Ultracover Policy” is vague and
ambiguous.

4. All doubt regarding the interpretation of insurance coverage should be resolved

in favor of the Insured and against the Insurer, the drafter of the Agreement. Spece v. Erie



Insurance Company, 850 A.2d 679 (Pa. Super. 2004).

5. Defendant’s Motion for Summary Judgment should be deniéd because the policy
provisions at issue are ambiguous. Ambiguous is defined as "doubtf’u/ or uncertain,
especially from obscurity or indistinctness”, and “capable of being understood in two or

more possible senses or ways”. A synonym offered is “obscure”. Merriam-Webster's

Collegiate Dictionary, Eleventh Edition, 2003 Edition. Black’s Law Dictionary, (Fifth

Edition 1979) defines ambiguity as follows: “doubtfulness; doubleness of meaning;
duplicity, indistinctness or uncertainty of meaning of an expression used in a written
instrument. Want of clearness or definiteness, difficult to comprehend or distinguish; of
doubtful import”.

6. Where an Insurer denies coverage based on a policy exclusion, it has asserted
an affirmative defense and they bear the burden of proving its defense, and also that the

exclusion was notambiguous . Madison Construction Company v. Harleysville Mutual

Insurance Company, 557 Pa. 595, 735 A.2d 100 (1999).

WHEREFORE, Plaintiff prays Your Honorable Court for the entry of an Order

dismissing Defendant’s Motion for Summary Judgment.

Respectfully submitted,

MAS AW OFr.Cf)
E Lo

By: //
fd C. Mason, Esqw
I.D. #39180
Attorney for Plaintiff

C:\Office\COURT\Buck, Brenda\PLAINTIFFSREPLYTOMOTION.wpd/blb



IN THE.COURT OF COMMON PLEAS OF CLEARFiELD COUNTY, PA.
CIVIL ACTION - LAW
BRENDA A. BUCK : No. 03-1648 - CD
PLAINTIFF
Vs. JURY TRIAL DEMANDED

ERIE INSURANCE GROUP

* % % F ¥ Ak

DEFENDANT

TYPE OF PLEADING: CERTIFICATE OF
SERVICE

FILED ON BEHALF OF: Plaintiff

% * %* % * * % *

* COUNSEL OF RECORD FOR

* THIS PARTY:

* David C. Mason, Esq.
MASON LAW OFFiCE
Supreme Court No. 39180
P. O. Box 28

Philipsburg, PA 16866
(814) 342-2240

COUNSEL OF RECORD FOR DEFENDANT:
Richard W. DiBella, Esquire
DiBella & Greer
312 Bivd. of Allies, 3. Floor
Pittsburgh, PA 152272
(412) 261-2900
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA.
| CIVIL ACTION - LAW
BRENDA A. BUCK : No. 03-1648-CD
PLAINTIFF | *
Vvs. JURY fRIAL DEMANDED

ERIE INSURANCE GROUP

* * * * * *

DEFENDANT

l:IERTIFICATE OF SERVICE

[, DAVID C. MASON, Esquire, do hereby certify that | served true and correct copies
of PLAINTIFF’S REPLY TODEFENDANT’S MOTION FOR SUMMARY JUDGMENT filed
to the above captioned action, by placing the same in the United States mail, postage
prepaid and addressed as follows:

Richard W. DiBella, Esquire
DiBella & Greer

312 Blvd. of Allies, 3". Floor
Pittsburgh, PA 15222

MASON\OFFECEC/ /
DATED: Q_/j_,@?/ -

Déwl\d_C,Me{son Esquire




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA.
CIVIL ACTION - LAW

BRENDA A. BUCK *No. 03-1648-CD

*

PLAINTIFF *
Vs, JURY TRIAL DEMANDED

ERIE INSURANCE GROUP

* % % * * »

DEFENDANT

*

*

* TYPE OF PLEADING: CERTIFICATE OF
¥ SERVICE

*

* FILED ON BEHALF OF: Plaintiff

*

* COUNSEL OF RECORD FOR

* THIS PARTY:

* David C. Mason, Esq.
MASON LAW OFFICE
Supreme Court No. 39180
P.0O.Box28 .
Philipsburg, PA 16866
(814) 342-2240

COUNSEL OF RECORD FOR DEFENDANT:
Richard W. DiBella, Esquire
DiBella & Greer
312 Blvd. of Allies, 3. Floor
Pittsburgh, PA 15222
(412) 261-2900
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA.
CIVIL ACTION - LAW
BRENDA A. BUCK : No. 03-1648 -CD
PLAINTIFF *
VvSs. JURY TRIAL DEMANDED

ERIE INSURANCE GROUP

* * * * ¥ »

DEFENDANT

QERTIFICATE OF SERVICE
I, DAVID C. MASON, Esquire, do hereby certify that | served true and correct copies
of PLAINTIFF’'S REPLY TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT filed
to the above captioned action, by placing the same in the United States mail, postage
prepaid and addressed as follows:
Richard W. DiBella, Esquire
DiBella & Greer

312 Bivd. of Allies, 3. Floor
Pittsburgh, PA 15222

MASON\\OFFICEC% /
DATED: @_ (3-0¢ it

Dayid C. Mason, Esquire




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,

PENNSYLVANIA
CIVIL DIVISION
BRENDA A. BUCK
vs. . No. 03-1648-CD
ERIE INSURANCE GROUP ,
ORDER

AND NOW, this “Jm day of September, 2004, upon
consideration of Plaintiff’s Motion for Summary Judgment filed in the above
matter, it is the ORDER of the Court that argument on said Motion has been

scheduled for the {Q day of Od'bbe,( , 2004, at ).30

70 .M, in Courtroom No. & , Clearfield County Courthouse, Clearfield,

PA.

BY THE COURT:
/s/ Paul E. Cherry

PAUL E. CHERRY
Judge

I hereby certify this to be a true
and attested copy of the original
strtemant filed in this case.

SEP 16 2004

Attest. Cori_ s @

P-ot: onotary/
Clerk of Courts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,

PENNSYLVANIA
CIVIL DIVISION
BRENDA A. BUCK
vs. . No. 03-1648-CD
ERIE INSURANCE GROUP :
ORDER

N
AND NOW, this - ! (o day of September, 2004, it is the ORDER
of the Court that argument on Defendant’s Motion for Summary Judgment has

been rescheduled from September 23, 2004 to Friday, October 22, 2004 at 1:30

P.M., in Courtroom No. 2, Clearfield County Courthouse, Clearfield, PA.

BY THE COURT:
/s/ Paul E. Cherry

PAUL E. CHERRY
Judge

I'hereby certify this to be a true
and artesteq copy of the original
strtament filed in'this case.

SEP 16 2004

Attest. Lo s

Prothonotary/
Clerk of COU};ts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

BRENDA A. BUCK,
Plaintiff,
VS.
ERIE INSURANCE GROUP,

Defendant.

CIVIL DIVISION
No. 03-1648 — CD

RESPONSE TO MOTION FOR
SUMMARY JUDGMENT

Filed on behalf of Defendant,
ERIE INSURANCE GROUP

Counsel of Record for this Party:

KATHLEEN S. McALLISTER, ESQUIRE
Pa. 1.D. No. 30764

DIiBELLA, GEER, McALLISTER & BEST
Firm 1.D. No. 099 .

312 Boulevard of the Allies
Third Floor :
Pittsburgh, PA 15222

412-261-2900



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

BRENDA A. BUCK, | CIVIL DIVISION
Plaintiff, No. 03-1648 — CD
VS. |
ERIE INSURANCE GROUP,

Defendant.

RESPONSE TO MOTION FOR
SUMMARY JUDGMENT

AND NOW, comes the Defendant, Erie Insurance Exchange, (incorrectly
designated as Erie Insurance Group), by its attorneys, DiBella, Geer, McAllister & Best,
and presents this Response to the Motion for Summary Judgment filed on behalf of the
Plaintiff, Brenda A. Buck as follows:

1. It is admitted that the Plaintiff, Brenda A. Buck filed a Complaint for
Deciaratory Judgment against the Defendant, Erie Insurance Exchange (incorrectly
designated as Erie Insurance Group), with regard to an occurrence at her residence in
Clearfield County.

2. It is admitted that at all times relevant and material hereto, Erie Insurance
Exchange (hereinafter referred to as "Erie”), had in force and effect a homeowner’s
policy, specifically Erie Ultra-Cover Insurance Policy at policy number Q59-1805275. It
is further admitted that the loss claimed occurred on or about September 3, 2003, and

that therefore the policy was in fact in force and effect at the time of the claimed loss.



3. ‘While Erie contends that the policy itself is the sole evidence of its terms,
conditions, limitations and exclusions, Erie agrees and stipulates that the policy in
question is an all-risk policy subject to enumerated exclusions and limitations.

4. Erie stipulates and agrees that it denied the claim submitted by the
Plaintiff, Brenda A. Buck, by letter dated September 18, 2003, and as more fully set out
in the Motion. for Summary Judgment and Supporting Brief filed on behalf of Erie.

5. The allegations contained in paragraphs 5 and 6 of the Plaintiff's Motion
for Summary Judgment are simply conclusions of law. Erie has fully briefed the law of
Pennsylvania in connection with interpretation of insurance contracts and unambiguous
exclusions contained in insurance policies and incorporates herein by reference its Brief
in Support of Erie’s Motion for Summary Judgment.

6. See answer to Number 5 above.

- T. It is denied that the Erie policy or any-of the exclusions contained in the
Erie policy are ambiguous. The policy fully, clearly and adequately sets forth the
available coverages and fully, clearly and adequately sets forth “WHAT WE DO NOT
COVER — EXCLUSIONS.” Moreover, longstanding Pennsylvania law supports a
conclusion that a clear and unambiguous exclusion is enforceable under its terms.
Erie’s Brief in Support of its Motion for Summary Judgment sets out the applicable
Pennsylvania law with regard to the exclusions claimed to be applicable to Ms. Buck’s
claim. That Brief is incorporated herein by reference. As set forth in the Motion for
Summary Judgment and Brief in Support of Motion for Summary Judgment filed on
behalf of Erie, collapse is not covered under the Erie policy. Collaps’e is excluded.

Longstanding Pennsylvania case law supports the collapse exclusion as clear and



unambiguous and therefore enforceable on its terms. As is cleafly set forth in the
exclusion, theré are additional coverages available under this Ultra-Cover insurance
policy. There is additional coverage provided for collapse but only for collapse caused
by certain enumerated perils, none of which apply to the claim presented by Ms. Buck.

8. As set forth in Erie’s Brief in Support of its Motion for Summary Judgment
and as is indicated in the preceding paragraph, collapse is not a covered occurrence
under the Erie policy. It is clearly and unambiguously excluded. While' the policy does
provide additional coverage for collapse, such coverage is limited. Additional coverage
for Collapse is available only for collapse caused by one or more of five specified perils.
More specifically, the policy provides:

Loss to an insured property involving collapse of a building or any part of
a building must be caused only by one or more of the following:

1. Fire or lightning, windstorm or hail, explosion, sonic bomb, riot or
civil commotion, aircraft, vehicles, vandalism or malicious mischief,
breakage of glass, falling objects or weight of ice, snow or sleet;

2. Hidden decay, or hidden insect or vermin damage not known to
anyone we protect prior to the collapse;

3. Weight of people, animals, contents or equipment;
4. Weight of rain which collects on a roof; and,
5. Use of defective materials or methods in construction, remodeling
or renovation if the collapse occurs during the course of the
construction, remodeling or renovation.
None of these specified perils can be implicated as the cause of the collapse claimed by

Ms. Buck and therefore, the additional coverage for collapse is not invoked. Exclusions

do not grant coverage. Here, collapse is clearly and unambiguously excluded in the



Erie policy. Under certain circumstances involving specific perils, collapse coverage is
provided but, none of those perils apply to this claim.

9. Erie denies that summary judgment is warranted in favor of the Plaintiff
and contends, to the contrary, that the denial issued by Erie was proper under the policy
terms, conditions, limitations and exclusions. With the filing of her own Motion for
Summary Judgment', Plaintiff agrees and stipulates that there are no genuine issues of
material fact and therefore, the facts as set forth in the Motions filed on behalf of both
parties including the deposition testimony of the Plaintiff and the expert report submitted
by Erie are the operative facts that the court must consider in interpreting the Erie
policy. Erie submits and contends that there are no genuine issues of material fact with
regard to the Plaintiff's claim and further submits that the loss as claimed is clearly and
unambiguously excluded under one or more of the exclusions referenced in the Motion
for Summary Judgment and Support Brief filed on behalf of the Defendant, Erie.

Respectfully submitted,

DIBELLA, GEER, McALLISTER & BEST

. Koz~ A mitdeet—_

KATHLEEN S’ McALLISTER, ESQUIRE
Attorney for Defendant
Erie Insurance Exchange




CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of the within Response to Motion for

Summary Judgment has been forwarded to all counsel of record by first class mail this day

L o OgleleO , 2004.

David C. Mason, Esquire
P.O. Box 28
Philipsburg, PA 16866

DIiBELLA, GEER, McALLISTER & BEST

oy, /{Wﬂ*ﬂ?’&%ﬁ«

KATHLEEN S. McALLISTER, ESQUIRE
Attorney for Defendant
Erie Insurance Exchange




Notice of Proposed Termination of Court Case

November 5, 2007

RE: 2003-01648-CD
Brenda A. Buck
Vs.

Erie Insurance Exchange

Dear Kathleen S. McAllister, Esquire:

Please be advised that the Court intends to terminate the above captioned case
without notice, because the Court records show no activity in the case for a period of at
least two years.

You may stop the Court terminating the case by filing a Statement of Intention to
Proceed. The Statement of Intention to Proceed must be filed with the Prothonotary of
Clearfield County, PO Box 549, Clearfield, Pennsylvania 16830. The Statement of
Intention to Proceed must be filed on or before January 4, 2008.

If you fail to file the required statement of intention to proceed within the
required time period, the case will be terminated.

By the Court,

A
Daniel J. NelSon
Court Administrator
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA.
CIVIL ACTION - LAW

BRENDA A. BUCK : No. 03-1648 -CD
PLAINTIFF :
VS, :
ERIE INSURANCE GROUP :

DEFENDANT
STATEMENT OF INTENTION
TO PROCEED
TO THE PROTHONOTARY:
Be advised that this case should not be terminated for inactivity. Plaintiff intends
to proceed once the Motions for Summary Judgment have been resolved.

Respectfully submitted,

MASON‘&%%
By: /

David-€—tlason, Esquu
1.D. #39180
Attorney for Plaintiff

C\OFFICE\COURT\Buck, Brenda\StatementofintentiontoProceed.wpd/blb



IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
BRENDA A. BUCK : NO. 03-1648-CD
V. '
ERIE INSURANCE EXCHANGE
ORDER

AND NOW, this 13th day of November, 2007, it is the ORDER of this Court that

Status Conference be and is hereby scheduled for the /9#\ day of AQCQm o r ,

20077 , at 1000 AM, in Courtroom No. 2 at the Clearfield County

Courthouse, Clearfield, Pennsylvania.

BY THE COURT,

lsIP-IE.ﬁ-'y

PAUL E. CHERRY,
JUDGE

[ hereby certify this to be a true
and attested copy of the original
statement filed in this case.

NOV 14 2007
Coiter Ko

Attest. o Prothonotary/
...... Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

BRENDA A. BUCK,
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vs.
ERIE INSURANCE GROUP,

Defendant.

CIVIL DIVISION

No. 03-1648 - CD

MOTION FOR NON PROS

Filed on behalf of Defendant,
ERIE INSURANCE GROUP

Counsel of Record for this Party:

KATHLEEN S. McALLISTER, ESQUIRE
Pa. 1.D. No. 30764

DiBELLA, GEER, McALLISTER & BEST
Firm 1.D. No. 099
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Third Floor
Pittsburgh, PA 156222

412-261-2900



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

BRENDA A. BUCK, CIVIL DIVISION
Plaintiff, No. 03-1648 - CD

VS.
ERIE INSURANCE GROUP,

Defendant.

MOTION FOR NON PROS

AND NOW, comes the Defendant, Erie Insurance Exchange (incorrectly
designated as “Erie Insurance Group,”), by its attomeys, DiBella, Geer, McAllister & Best ,
P.C. and, pursuant to Local Rule 319, presents this Motion For Non Pros as follows:

1. This matter arises out of an incident of September 2, 2003, involving
Plaintiff's residence. A basement foundation wall at the residence caved in or collapsed

causing serious damage to the Plaintiff's home.

2. Following that incident, the Plaintiff made a claim with Erie Insurance
Exchange.
3. After investigation and review, including a review by a consulting engineer,

Erie Insurance Exchange denied Ms. Buck's claim for insurance coverage on or about
September 18, 2003.

4. The matter proceeded to litigation with the Plaintiff, Brenda A. Buck filing a
Complaint against Erie Insurance Group on or about November 7, 2003.

5. Defendant, Erie Insurance Exchange took the deposition of the Plaintiff,



Brenda Buck on May 10, 2004. No other discovery was initiated and the Plaintiff, for

her part, served no discovery requests and took no depositions.

6. Following the deposition of Brenda Buck, Erie Insurance Exchange filed its

Motion for Summary Judgment on or about August 12, 2004.

7. Although the original hearing date on the Motion for Summary Judgment
was scheduled for September 23, 2004, that date was pushed back on account of the

fact that the Plaintiff filed her own Motion for Summary Judgment on or about

September 14, 2004.

8. There has been no activity on this file following the hearing of October 22,

2004.

9. On or about October 17, 2007, a Notice of Termination of Inactive Civil

Cases was served on all parties in the above matter pursuant to Local Rule 319 due to

docket inactivity for at least two years.

10.  Failure of a Plaintiff to bring an action to trial in due time may be grounds
for the grant of non pros upon Motion by a Defendant. See Penn Piping, Inc. v.
Insurance Company of North America, 529 Pa. 350, 603 A.2d 1006 (1992). In Penn

Piping, supra, the Supreme Court hela:

We now hold that in cases involving a delay for
a period of two years or more, the delay will be
presumed prejudicial for purposes of any
proceeding to dismiss for lack of activity on the
docket. Thus, if there is a lack of due diligence
in failing to proceed with reasonable
promptitude; if there is no compelling reason
for the delay; and if the delay is for two years
or more, the case may be dismissed for lack of
activity on the docket.

Penn Piping, supra at 356, 603 A.2d at 1009.



11.  Erie Insurance Exchange is prejudiced in the prosecution of this matter
due to passage of time, the potential unavéilability of material witnesses and/or the
impairment of memory of witnesses.

12.  Plaintiffs counsel filed a request for status conference only after three
years had expired and after receiving the Notice of Termination of Inactive Civil Case
from the court. Obviously, prior to the receipt of such Notice, Plaintiff's counsel had no
interest in moving the case forward.

13.  Due to both the passage of time and the prejudice to the Defendant, it is
appropriate and proper to terminate this case under Local Rule 319.

WHEREFORE, Defendant, Erie Insurance Exchange respectfully requests an

Order terminating the case under Local Rule 319 for inactivity.

Respectfully submitted,
DIiBELLA, GEER, McALLISTER & BEST

N
BY: ng é 44/ M
KATHLEEN'S. McALLISTER, ESQUIRE

Attorney for Defendant
Erie Insurance Exchange



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

BRENDA A. BUCK, CIVIL DIVISION
Plaintiff, No. 03-1648 — CD

VS,
ERIE INSURANCE GROUP,

Defendant.

ORDER OF COURT

AND NOW, to-wit, this déy of December, 2007, upon consideration of the
Motion for Non Pros filed on behalf of Defendant, Erie Insurance Exchange, it is hereby
ORDERED, ADJUDGED and DECREED that the Motion be and the same hereby is

granted.

BY THE COURT:




CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of the within Motion for Non Pros has
been forwarded to all counsel of record by first class mail this day LT% of
, 2007.

David C. Mason, Esquire
P.O. Box 28
Philipsburg, PA 16866

DIiBELLA, GEER, MCALLISTER & BEST

A
BY: Kmﬂ /44 74%
KATHLEEN S. McALLISTER, ESQUIRE

Attorney for Defendant
Erie Insurance Exchange




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
BRENDA A. BUCK * NO. 2003-1648-CD
Plaintiff *
VS. *
ERIE INSURANCE EXCHANGE *
Defendant *

ORDER
NOW, this 1st day of March, 2013, it is the ORDER of this Court that a status

L
conference in the above-captioned case be and is hereby scheduled for theéi day of

m%, 2013 at%n. in Chambers, Clearfield County Courthouse, Clearfield,

Pennsylvania.

BY THE COURT,

9 sl

FREDRIC]. AMMERMAN
President judge
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DAVID C. MASON
409 NORTH FRONT STREET

aqtto'mzy at Low PO. Box 28
PHILIPSBURG, PENNSYLVANIA 16866
(814) 342-2240
FAX (814) 342-5318

December 17, 2007

Honorable Paul E. Cherry (Dl,}/@ \0‘{/
Judge's Chambers : '
Clearfield County Courthouse

Clearfield, PA 16830

In Re: Brenda A. Buck v. Erie Insurance Exchange
No. 2003-01648-CD

Dear Judge Cherry:

At our statﬁs conference on December 12, 2007, the Court requested counsel
provide it with copies of the previous submissions. Evidently the original file on this
case has become mislaid. Accordingly, enclosed please find the following documents:

1. Plaintiff's Complaint — Declaratory judgment.” The attachments are:
(a) Insurance policy
(b) Reservation of rights letter
(c) Denial of coverage letter
2. Acceptance of Service
3. Plaintiff's Motion for Summary Judgment L
4. Plaintiff's Reply to Defendant’s Motion for Summary Judgment
5. Plaintiff's Memorandum of Law in Support of Motion for Summary Judgment
and in Opposition to Defendant’s Motion.

If anything further is required for the Court to dispose of Plaintiff's Motion, please

contact me. :
Very truly yours,
MASON LAW OFFICE
/Ej{u,»:ﬁ( 0( L
David C. Mason
DCM:blb
Enclosure

cc Kathleen S. McCallister, E'squi're (w/o enc.)
Brenda A. Buck n/k/a Brenda A. Ryder (w/o enc.)



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA.

BRENDA A. BUCK

PLAINTIFF

VS.

fzRIE INSURANCE GROUP

DEFENDANT

CIVIL ACTION - LAW

*No. 03-1648-CD

*

*

* JURY TRIAL DEMANDED

TYPE OF PLEADING: Memorandum of

for Summary Judgment and In
Opposition to Defendant’s Motion For

Summary Judgmer-;
FILED ON BEHALF OF:
Plaintiff

COUNSEL OF RECORD FOR

THIS PARTY:

David C. Mason, E=quire

I.D. No. 39180
MASON LAW OFFE
P.O. Box 28
Philipsburg, PA 16&56

COUNSEL OF RECORD FOR

DEFENDANT:

* Law in Support of Plaintiff's Motion

Richard W. DiBella, Esquire

DiBella & Greer

312 Blvd. of Allies, ™. Floor

* 814 342-2240

Pittsburgh, PA 1522,
(412) 261-2900



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA.
CIVIL ACTION - LAW

BRENDA A. BUCK : No. 03 -1648 -CD
PLAINTIFF :
Vs. : JURY TRIAL DEMANDED
ERIE INSURANCE GROUP :

DEFENDANT

MEMORANDUM OF LAW IN SUPPORT OF
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND IN OPPOSITION TO DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT

. BACKGROUND:

Plaintiff Brenda Buck is the owner of premises in Clearfield County, Pennsylvania,
having constructed her home in Graham Township, Clearfield County in 1999. The one
story home was built by general contractor Michael W. Owens and Sons. It has a full
foundation/basement which Plaintiff utilizes as a family room. In November of 1998, during
construction of her home, Buck purchased a homeowners' insurance policy from Erie
Insurance to insure her home against peril. The policy sold to Buck was entitled .a
HomeProtectors UltraCover Insurance Policy, and is attached to the Plaintiffs’ Motidn
for Summary Judgme'nt as Exhibit “A”. This policy remained in effect through the incident
of September 3, 2002.

On September 3, 2002, Buck returned to her home to find that a portion of her
basement wall had c;,ollapsed exposing the earthen wall behind it and leaving a sea of mud,
dirt and debris in the family room. Ms. Buck suffered the loss and/or damage to her

personalty (furniture, furnishings, toys, etc.) but the bulk of the loss was to the structure



itself.

Erie Insurance denied coverage. by letter dated September 18, 2002, claiming that.
the loss suffered by its insured, Plaintiff herein, was not a covered event as the same was
an exclusion to the policy, and this action followed.

il. DISCUSSION:
A. OVERVIEW -

The policy iAssued by Erie is an all risks policy, meaning that the policy insures the
structure against “all-risks”, except those clearly and unambiguously excluded. Where an
Insurer denies coverage based on a policy exclusion, it has asserted an affirmative
defense and bears the burden of proving its defense, and also that the exélusion was not

ambiguous. Madison Construction Company v. Harleysville Mutual Insurance

Comganz, 557 Pa. 595, 735 A.2d 100 (1999). Ambiguous is defined as “doubtful or
uncertain, especially from obscurity or indistinctness”, and ‘capable of being understood

in two or more possible senses or ways”. A synonym offered is “obscure”. Merriam-

Webster's Collegiate Dictionary, Eleventh Edition, 2003 Edition. Black's Law Dictionary,

(Fifth Edition 1979) defines ambiguity as follows: “doubtfulness; dcubleness of meaning;
duplicity, indistinctness or uncertainty of meaning of an expression used in a written
instrument. Want of clearness or definiteness, difficult to comprehend or distinguish; of
doubtful import".

The policy at issue does not clearly and unambiguously exclude the type of loss
suffered by this Plaintiff as the policy is both structurally and legally confusing and the .

policy language is obscure, indistinct and capable of being understood in two or more
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possible senses or ways. “Contractual language is ambiguous if it is reasonably

susceptible of different constructions and capable of being understood in more than one

sense.” Madison Construction Company v. Harleysville Mutual Insurance Company,

supra. Steele v. Statesman Insurance Company, 530 Pa. 190, 607 A.2d 742 (1992).

Under Pennsylvania law, a Court's focus for determining issues of insurance

coverage is on the reasonable expectations of the insured. Reliance Insurance

Company v. Moessner, 121 F 34 895 (3rd. Cir. 1997). Spece v. Erie Insurance
Comg'alny, 850 A.2d 679 (Pa. Super. 2004). It is well settled that where a provision of an
insurance policy is ambiguous, the policy provision is to be construed in favor of the

insured and against the insurer, the drafter of the agreement. ‘§pece v. Erie, supra.

On the one hand, the policy in the instant matter declares its intention to provide
indemnification to the policy holder against all losses and risks, except those specifically,
clearly and unambiguously excluded. While collapse is listed under the headline of an
e*clusion, within the exclusion is a reference to another portion of the policy, set forth in
bold, upber case letters, which is entitled “WHAT WE ALSO PAY". Collapse is the second
type of event which the carrier “also pays”. There exists a patent ambiguity.

Plaintiff filed an action seeking a declaratory judgment that the Erie Insurance policy
afforded her protection for the loss as a “collapse”. Defendant filed an Answer Containing
New Matter alleging that despite its offering as an “ultracover” type of policy, one or more
of seven (7) “exclusions” under the HomeProtectors UltraCover Insﬁrance Policy excused
Erie from coverage. The exclusions to the policy offered by the insurer will be addressed

in this memorandum.



B. COLLAPSE -

Plaintiff advances two separate arguments that the Defendant insurer must provide
indemnity to her, the policy holder, relative to the collapse section. First, the language as
written is patently vague and ambiguous, excluding from coverage ali collapse With the one
hand, while offering it as “what we also pay”, or purporting to do, so with the other. Is the
controlling portion of the policy the purported exclusion, oré limitaticn 'on the exception to
an exclusion? Secondly, the policy provisions on which the insurer relies provides severe
limitations on the definition of “collapse” in a graphically and legally indistinct, obscure and
inconspicuous manner.

The policy has a section entitted “WHAT WE bO NOT COVER-
EXCLUSIONS."which includes the following language:

“Under the dwelling, other structures and personal property coverages:
We do not pay for loss resulting directly or indirectly from any of the
following, even if other events or happenings contributed concurrently, or in
sequence, to the loss:

1. By collapse, otherthan as provided for in what we also pay, (2), collapse.”

The HomeProtectors UltraCover Insurance Policy included the following coverage:
WHAT WE ALSO PAY:
(2) COLLAPSE

We will pay for direct physical loss to insured property
involving collapse of a building or any part of a building. -
Collapse means the sudden caving in or falling down of a
building or part of a building. Collapse of a building, or part of
a building must result in the inability of that property to be used
for its current intended purposes.



Collapse does not include:
1. A building or part of a building that is in danger of collapsing;
2. A building or part of a building that is standing even if it shows
evidence of cracking bulging, sagging, bending, leaning
settling, shrinkage, expansion; or
3. Part of a building still standing but is no longer attached to
another part of a building. »

If the policy were written with any intent on the part of the Insurer to explain to its
policy holder the limited types of causes of collapse which would be covered under the
“ultracover” policy, the policy would have had a notice, a limitation, or a modification in the
first paragraph of the section on collapse, Where collapse coverage is offered (1%
sentence), where it is defined (2 éentence), and where the definition of the coverage is
réfined (3“sentence). Even following the initial paragraph, an exception or a modification
is very conspicuously set forth which states what “collapse” does not mean, in terms of
total, as opposed to partial or threatened collapse.

Thereafter, the policy language continues but without any distinct or conspicuous
notice that the coverage clearly included above is about to have its heart ripped out by an
innocuous sounding and looking paragraph which does not contain any words commonly
associated with limitations, restrictions, or negative or exclusionary items. What it tries to
say, however, after the inclusive language which reassures the poiicy holder and which
sognds very broad and expansive (the type of language one would expect ofan “ultracover

homeprotector” type of insurance policy) is that in order for the collapse coverage to apply

one or more of the subsequently listed stimuli must be present at the time of the collapse.



Loss to insured property involving collapse of a building or any part of a building
must be caused only by one or more of the following: -

1. Fire or lightning, windstorm or hail, explosion, sonic boom,
riot or civil commotion, air craft, vehicles, vandalism, or
malicious mischief, breakage of glass, falling objects, or
weight of ice, snow or sleet;

2. Hidden decay or hidden insect or vermin damage not known
to anyone we protect prior to the collapse;

3. Weight of people, animals, contents or equipment;

4. Weight of rain which collects on a roof:

5. Use of defective materials or methods in construction,
remodeling or renovation if the collapse occurs cduring the

course of the construction, remodeling or renovation.

We will not be liable for loss under 2, 3, 4, or 5, above to the following property
unless the loss is a direct result of the collapse of a building or any nart of a building:

Cloth awning, fences, pavements, patios, swimming Jools,
decks, underground pipes, flues, drains, cesspools, septic
tanks, foundations, retaining walls, bulk heads, piers, wharfs
or docks.

The policy language referenced above is ambiguous and capable of two or more
distinctinterpretations. Ifa collapse is not covered unless it occurs as the result of one and
only one of the listed events, what if two or more of the listed events contributed jointly, as
in the case of a collapse resulting from hidden termite damage which did not manifest itself

until the home owner held a dinner party, and the weight of people, animals, contents or

equipment contributed to the collapse? What if the collapse was partly the result of



vandalism in plugging the roof drains (malicious mischief) and collection of rain on the roof
as the result? Additionally, what if the collapse occurred partly as the result of one (or

more) of the above events, and was “...sudden and accidental?”

C. WEATHER EXTREMES TO DOCKS, PIERS, SWIMMING POOLS -

Additionally, the defendant insurer also advances another exclusion which it claims
covers the occurrence which resulted in the loss to Plaintiff's residence, denying the
Plaintiff indemnification under the HomePrdtectors UltraCover Insurance Policy. This
exclusion cduld be characterized as a weather exclusion for it describes perils arising from
weather extremes that could befall certain porﬁons of residenceé or their appurtenant
facilities. It reads as follows:

WHAT WE DO NOT COVER - EXCLUSIONS.

Under the dwelling, other structures and personal property coverages:

We do not pay for loss resulting directly or indirectly from any of the following, even

if other events or happenings contributed concurrently, or in sequernice, to the loss:

3. By freezing, thawing, pressure or weight of
water or ice, whether driven by wind or not, to a
fence, pavement, patio, deck, swimming pool,
foundation, retaining wall, bulkhead, pier, wharf,
or dock.

Of the eleven categories of property identified in this exclusion, the first five and the

last five are types of property which constitute facilities appurtenant to the home, e. g.



dock, pier, wharf, or fence, swimming pool, etc. Camouflaged nicély in the center is a
foundation which is of a distinctly different category than a fence, a wharf or a pier. It is
Plaintiff's position that this exclusion is ambiguous as it is not clearly set out, and is hidden
within the list or categories of structures which are.not present atevery home. Further, this
exclusion is capable of two 'or more different meanings. Does the foundation referenced
above refer to the fo'undations of the types.of facilities listed? Doe-s itinclude a basement
under the hbme? Does the ‘exclusfon for "pfessure or weight of water or ice, whether
driven by wind or not” overri_de other policy language and deny coverage for collapse from
“...windstorm or hail...or weight of rain which collects on a roof?”

Furthermore, what does “ We do not pay for loss resulting directly or indirectly from
any of the following, even if other events or happenings contributed concurrently, or in

- sequence, to the loss.” really mean? Doesa loss to the structure resulting from “free;ing

and thawing of water or ice” trump a loss from “windstorm or hail"? Or, is it covered if the
loss is “sudden and accidental?” See the next section regarding “water seepage”.
D. WATER SEEPAGE - |

The defendant insurer also advances another exclusion which it claims covers the
occurrence which resulted in the loss to Plaintiffs residence, denying the Plaintiff
indemnification under the HomeProtectors UltraCover Insurance Policy. This exclusion
could be called a chronic leaking water exclusion for it describes damage to the structure
arising from chronically leaking appliances that could damage the insured premises over
time. The exception to the exclusion says, or at least appears to say, that the exclusion

would not apply (and coverage would be afforded) if the loss is sudden and accidental.
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It reads as follows:
WHAT WE DO NOT COVER EXCLUSIONS.
Under the dwelling, other structures and personal property coverages:

, We do not pay for loss resulting directly or indirectly from any of the following, even
if other events or happenings contributed concurrently, or in sequence, to the loss:

4. Caused by constant or repeated seepage or leakage of
water or steam over a period of weeks, months or years from
within a plumbing , heating, air conditioning, or fire protective
system, or a household appliance. :

HOWEVER, there is coverage if the loss is sudden and accidental. (Emphasis

added).

This paragraph defines an excluded peril, yet gives it all back (meaning the
coverage is there) if the loss is sudden and accidental. Plaintiff submits that the loss she
experienced was sudden, and it certainly was accidental, and it may have been caused,
at least in part, by a water line leaking as it entered the home. T‘hea'efore, the exception
to the exclusion defined above is controlling, to the extent a water leak contributed in any
manner to the collapse of Plaintiff's basement.

E. MUDSLIDE, VOLCANIC ERUPTION-

Defendant advances yet another exclusion to the bravely titled “HomeProtectors
UltraCover Insurance Policy” by attempting to call the occurrence at the home of the
Plaintiff a “mudslide”. Please read on.

WHAT WE DO NOT COVER - EXCLUSIONS.

Under the dwelling, other structures and personal property.céverages:

We do not pay for loss resulting directly or indirectly from any of the following, even

9



if other events or happenings contributed concurrently, or in sequerice, to the loss:

8. By earth movement, due to natural or manmade events,
* meaning earthquake, including land shock waves, or tremors
before, during or after a volcanic eruption, mine subsidence,
sink hole, landslide, mudslide, mud flow, earth sinking, rising
or shifting. Direct loss by fire, explosion, sonic boom, theft or
mine subsidence,. sink hold, landslide, mudslide, mud flow,
earth sinking, rising or shifting is covered.
The loss at Plaintiff's home was not and has never been attributed by anybody as
a mudslide, an earthquake, mine subsidence, volcanic eruption, or any of the other events

described in this ‘Exclusion”.

F. FLOOD, TIDAL WAVES, SEWERAGE, GROUND WATER-
The exclusions are prefaced by the inclusion of the following lénguage:
WHAT WE DO NOT COVER - EXCLUSIONS.

Under the dwelling, other structures and personal property coverages:

We do not pay for loss resulting directly or indirectly from any of the following, even
if other events or happenings contributed concurrently, or in sequénce, to the loss:
Paragraph 9 of the “HomeProtectors UltraCover Insurance Poiicy” reads as follows:

9. By water damage, meaning:

a. fload, ....

b. water or sewage....

c. water below the surface of the ground. This includes water which
exerts pressure on or flows, seeps or leaks through any part of a

building or other structure, including sidewalks, driveways,
foundations, pavements, patios, swimming pools or decks.

We do pay for direct loss that follows, caused by
fire, explosion, sonic boom or theft.

10



This paragraph, this attempt at exclusion, is in direct conflict with paragraph 4,
where the loss is covered if “...the loss is sudden and accidentai*. The paragraph is

patently vague and ambiguous, to the extent it is capable of more than one meaning.

G. WEATHER CONDITIONS-
Yede ek

Under the dwelling, other sfructurés coverage:

We do not pay for. loss:

1. By weather conditions if any peril excluded by this policy
contributes to the loss in any way.

Following the section of the policy entited “WHAT WE DO NOT COVER -
EXCLUSIONS” are nineteen (19)_parag_raphs. Thereafter is another section of the policy
which purports to exclude losses to the dwelling “by weather conditions if any peril
excluded by this policy contributes to the loss in any way.”

Initially, Plaintiff is unsure of the applicability of this exclusion or the need for the
advéncement of this exclusion by the Defendant insurer. How this pairagraph can be read
in conjunction with paragraph 2 of the exclusions (providing coverage for freezing pipes
if the homeowners used ‘reasonable care” to maintain heat in the building), or the
paragraph allowing for coverage from the collapse if the loss occurs as the result of weight

of water on a roof, illustrates the ambiguity of these clauses.
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H. DEFECTIVE PLANNING, DESIGN, CONSTRUCTION OR MAINTENANCE -
WHAT WE DO NOT COVER - EXCLUSIONS.

dekdrdede

Under the dwelling, other structures coverage:

We do not pay for loss:

2. Caused by, resulting from, contributed to or aggravated by
faulty or inadequate

a. Planning, zoning, development:

b. Design, development of spécifications, workmanship,
construction;

c. Materials used in construction; or

d. Maintenance;

This catchall paragraph would permit an Insurer to deny covarage whenever and -
howeverit chooses. For example, if whipping wind tears shingles from the roof, the Insurer
could claim under this paragraph that the loss was “contributed to or aggravated by faulty
or inadequate . . . .[a] workmanship . . . .[or b] materials used ir: construction; [or c]
maintenance. A fire which destroys a residence which had as its origin a pinched wire or
a defective switch could be excluded from coverage under the “HomeProtectors

UltraCover Insurance Policy” on the same basis.
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CONCLUSION

The policy jacket of the insurance sold to the Plaintiff states that it is a
“HomeProtectors UitraCover Insurance Polic;y. The policy sold by the Defendant is not an
“UltraCover”, all risks policy. It is a policy built on shifting sands where almost any loss
could be “not covered”. If the Court's focus is truly on the reasonabie expectations of the
Insured, the policy provisions on which the Insurer relies to deny coverage are ambiguous,

and should be construed in doubtful cases in favor of the Insured, Plaintiff herein.

David G—Mason, Esquire -

Respectfully submitted,
MASQN LAW OFFICE
e ——



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA.
CIVIL ACTION - LAW
BRENDA A. BUCK : No. 03 - 1648 -CD
PLAINTIFF :
Vs. : JURY TRIAL DEMANDED
ERIE INSURANCE GROUP :

DEFENDANT

CERTIFICATE OF SERVICE

[, DAVID C. MASON, Esquire, do hereby certify that | served true and correct copies
of MEMORANDUM OF LAW IN SUPPORT OF PLAINTIFF'S MOTICN FOR SUMMARY
JUDGMENT AND IN OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT filed to the above captioned action, by placing the same in the United States
mail, postage prepaid and addressed as follows:

Richard W. DiBella, Esquire
DiBella & Greer

312 Blvd. of Allies, 3. Floor
Pittsburgh, PA 15222

| MASOWCE
DATED: G- ;3_p o~
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
BRENDA A. BUCK,
Plaintiff,
vs. § NO:  2003-1648-CD
ERIE INSURANCE GROUP,
Defendant.
OPINION AND ORDER

Presently before the Court are cross-motions for summary judgment filed by
Defendant on or about August 13, 2004 and by Plaintiff on or about September 14, 2004. The
parties allege that pursuant to Rules 1035.1 and 1035.2 of the Pennsylvania Rules of Civil
Procedure that there are no genuine issues of material fact as to whether Plaintiff’s claim is
covered under her home insurance policy issued by Defendant, and that judgment shou.ld be

granted in their respective favor as a matter of law.

Background and Procedural History

On or about October 21, 1998, Plaintiff Brenda A. Buck entered into a contract with
Michael W. Owens and Sons, Contractors, for the construction of a house at 2720 Allport
Cutoff, Morrisdale, Clearfield County, Pennsylvania, 16858. Construction of the house was
completed in approximately February 1999, and thereafter Plaintiff moved into and resided in
the residence. Plaintiff purchased a “Home Protector — Ultracover Insurance Policy” |
(hereinafter “policy™), policy number Q59-1806275, from Defendant Erie Insurance
Exchange, incorrectly designated as Erie Insurance Group, for the residence at 2720 Allport

Cutoff in Morrisdale. On September 3, 2003, Plaintiff discovered that the wall closest to the

attached garage in her basement had collapsed, resulting in mud and debris covering the
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basement floor. Plaintiff submitted a claim to Defendant for the resulting damage of the
collapse, and the claim was denied on September 18, 2003.

Plaintiff filed a Complaint Action in Declaratory Judgment on November 4, 2003,
alleging that, in accordance with the language of the insurance contract, Defendant is réquired
to indemnify Plaintiff for the damage to her residence. Defendant filed an Answer and New
Matter on or about January 8, 2004, denying that Plaintiff’s claims are covered under the
policy and alleging Plaintiff fails to state a claim upon which relief can be granted.

Following the filing of the motions for summary judgment, this Court held a héaring
on said Motions on October 22, 2004. After argument, neither of the parties nor the Court

requested briefs on this matter.

Analysis
L Standard

Both parties request this Court to grant summary judgment in their respective favor. In
accordance with the Pennsylvania Rules of Civil Procedure, the Court will grant summary
judgment, in whole or in part, where upon the conclusion of the pleadings and discovery: 1)
there is no genuine issue of material fact, or 2) the party who bears the burden of proof has
failed to produce sufficient evidence essential to the cause of action. Pa.R.C.P. 1035.2 (West
2013).

The Superior Court of Pennsylvania has announced that, in consideration of a motion
of summary judgment, the trial court must “review[] all of the evidence of record to determine
whether there exists a genuine issue of material fact. In the absence of a factual dispute, [the
court] must discern whether the moving party is entitled to judgment as a matter of law.”

Miller v. Sacred Heart Hosp., 753 A.2d 829, 832 (Pa. Super. Ct. 2000) (citing Swartley v.




Hoffner, 734 A.2d 915, 918 (Pa. Super. Ct. 1999)) (Internal citations omitted). Further, the
Court must “view the record in the light most favorable to the non-moving party, and resolve
all doubts as to the existence of a genuine issue of material fact in its favor.” Herr v. Herr,
957 A.2d 1280, 1284 (Pa. Super. Ct. 2008) (citing Juniata Valley Bank v. Martin Oil Co., 736
A.2d 650, 655 (Pa. Super. Ct. 1999)).

Guided by these principles, the Court must consider the pleadings and evidence
produced by both parties in order to determine if summary judgment is proper in this case. In

this inquiry, the Court finds in favor of Defendant.

II The Policy Language is Not Ambiguous
Plaintiff argues that the policy issued by Defendant is ambiguous, confusing, and
capable of more than one interpretation. The Court disagrees.
In addressing this issue, the Supreme Court of Pennsylvania has stated,
“[p]reliminarily, we note that ‘[t]he interpretation of an insurance contract regarding the

293

existence or non-existence of coverage is ‘generally performed by the court.”” Donegal
Mutual Ins. Co. v. Baumhammers, et al., 938 A.2d 286, 290 (Pa. 2007) (quoting Minnesota
Fire and Cas. Co. v. Greenfield, 855 A.2d 854, 861 (Pa. 2004)). In this, “[t]he goal of
insurance contract interpretation is ‘to ascertain the intent of the parties as manifested by the
language of the written instrument.”” D’ddamo v. Erie Ins. Exchange, 4 A.3d 1090, 1096 (Pa.
Super. Ct. 2010) (quoting Madison Const. Co. v. Harleysville Mut. Ins. Co., 735 A.2d 100,
106 (Pa. 1999)).

When interpreting an insurance contract, the court must give effect to clear,

unambiguous language, and “‘construe words of common usage in their natural, plain, and




ordinary sense.”” Id. (quoting Continental Cas. Co. v. Pro Machine, 916 A.2d 1111, 1118
(Pa. Super. Ct. 2007)). Further,

Contractual language is ambiguous ‘if it is reasonably susceptible of different

constructions and capable of being understood in more than one sense.” This is

not a question to be resolved in a vacuum. Rather, contractual terms are

ambiguous if they are subject to more than one reasonable interpretation when

applied to a particular set of facts. We will not, however, distort the meaning

of the language or resort to a strained contrivance in order to find an ambiguity.
Madison, 735 A.2d at 106 (internal citations omitted). If a provision is found to be
ambiguous, the court must construe the policy in favor of the insured, as the insurance
company drafts each policy and controls the terms of the coverage. Donegal, 938 A.2d at 290.

Plaintiff directs the Court’s attention to the exclusions paragraph, section 1 of the
policy, which states:

WHAT WE DO NOT COVER — EXCLUSIONS

Under the Dwelling, Other Structures and Personal Property Coverages:

We do not pay for the loss resulting directly or indirectly from any of the

following, even if other events or happenings contributed concurrently, or in

sequence, to the loss:

1. By collapse, other than as provided in What We Also Pay, (2) Collapse.

Def.’s Mot. for Summ. J., Ex. E, at 7. Plaintiff also directs this Court’s attention to the ‘What
We Also Pay’ paragraph, section 2, referenced above, which states:
WHAT WE ALSO PAY
(2) Collapse
We will pay for direct physical loss to insured property involving collapse of a
building or any part of a building. Collapse means the sudden caving in or
falling down of a building or part of a building. Collapse of a building, or part

of a building must result in the inability of that property to be used for its
current intended purpose.




Collapse does not include:

1. abuilding or part of a building that is in danger of collapsing;

2. a building or part of a building that is standing even if it shows
evidence of cracking, bulging, sagging, bending, leaning, settling,
shrinkage, expansion; or

3. part of a building still standing but is no longer attached to another
part of the building.

Loss to insured property involving collapse of a building or any part of a
building must be caused only by one or more of the following:

1. fire or lightning, windstorm or hail, explosion, sonic boom, riot or
civil commotion, aircraft, vehicles, vandalism or malicious
mischief, breakage of glass, falling objects, or weight of ice, show
or sleet;

2. hidden decay, or hidden insect or vermin damage not known to

anyone we protect prior to the collapse;

weight of people, animals, contents or equipment;

weight of rain which collects on a roof;

5. use of defective materials or methods in construction, remodeling,
or renovation if the collapse occurs during the course of the
construction, remodeling or renovation.

bl

Def.’s Mot. for Summ. J., Ex. E, at 9. Plaintiff argues that these provisions create an
ambiguity as to whether or not a collapse is covered under the policy. Pl.’s Mot. for Summ. J.,
994 7-9. Further, Plaintiff argues that she is only bound by terms which are clear and
unambiguous; as such, she argues that she is not bound by the collapse exclusion provision of
the policy. PL.’s Mot. for Summ. J., 44 7-9. The Court disagrees.

After a plain, ordinary reading of the language of the policy, the Court fails to find an
ambiguity concerning the terms regarding the coverage in the event of a collapse. The policy
clearly states that a collapse is not covered by the policy except as provided in section 2 of the
paragraph “What We Also Pay”. See Def.’s Mot. for Summ. J., Ex. E. at 7. Section 2 of
“What We Also Pay” clearly specifies five instances where a collapse would be covered under
the policy. As Defendant argues, the Court finds that these provisions are not susceptible or

capable of being understood in more than one way. Further, the language of these paragraphs




shows a clear intent of the parties for coverage to only extend to a collapse caused by or
occurring during certain instances.

For the reasons discussed above, the Court finds that the policy language concerning
coverage in the event of a collapse is not ambiguous, confusing, nor capable of more than one
interpretation. Therefore, Plaintiff is bound by the language and provisions of the policy as

stated.

1 Plaintiff’s Claim is Not Covered Under the Policy

In finding that the language of the policy is unambiguous, this Court must next
consider whether Defendant is liable under the policy based on Plaintiff’s claim. In this
inquiry, the Court finds that Plaintiff’s collapse was not among the covered instances listed in
the policy, and as such, Defendant is not liable.

To begin, “[w]here an insurer relies on a policy exclusion as the basis for its denial of
coverage and refusal to defend, the insurer has asserted an affirmative defense and,
accordingly, bears the burden of proving such defense.” Madison, 735 A.2d at 106.
Defendant argues that Plaintiff’s collapse was excluded under the policy, and therefore bears
the burden of proving its defense.

As stated in its Motion, Defendant retained the services of a consulting engineer,
Richard T. Hughes, P.E, to investigate Plaintiff’s collapse and prepare a report based on the
same. Def.’s Mot. for Summ. J., § 7. In the documentation of his investigation, Mr. Hughes
states, “[t]he foundation system is built out of 8” block 12 courses high and without either
bond joint reinforcing or vertical reinforcing in the manner of grouted cores or pilasters.”
Def.’s Mot. for Summ. J., Ex. D, at 1. Further, Mr. Hughes’ report draws the following

conclusion:




Based on the physical evidence at the site, a review of the Industry
Standards and finally my experience with other foundation collapses, it is my
professional opinion with high degree of engineering certainty that the cause of
the wall collapse is due to a lack of reinforcing combined with recent severe
rainstorms, which saturated the ground.

Masonry walls must resist 3 types of loading (see attached reference).
In this instance, this wall failed under earth pressure and hydrostatic (water)
pressure.

This failure was not due to a water line break. The homeowner saw
water pouring and shooting side like it was under pressure. This is due to the
way the yard is sloped toward the house. A pinhole water leak would increase
a home’s meter reading to over 18,500 gallons per quarter.

As often is the case poor construction practices have caused the
problem.

Def.’s Mot. for Summ. J., Ex. D, at 2.

Although Plaintiff does not accept Defendant’s expert report for the purposes of
summary judgment, Plaintiff offered no expert report of her own nor any other plausible
explanation for the collapse, different from that of the expert. Therefore, the Court must
determine whether the policy covers the collapse upon consideration of Defendant’s expert
report and conclusions.

In this, “[t]he polestar of [the court’s] inquiry, therefore, is the langnage of the
insurance policy.” The policy clearly states that a collapse is generally excluded under the
policy. Def.’s Mot. for Summ. J., Ex. E, at 7. However, as described above, the policy
includes coverage for a collapse caused by or resulting from specific instances. Def.’s Mot.
for Summ. J., Ex. E, at 9. Here, Defendant’s expert concluded that the collapse was caused by
a lack of proper reinforcement in the foundation wall combined with a saturated ground. As
the policy states, a collapse caused by faulty materials or methods in construction is covered

only if the collapse occurs during the course of the construction or remodeling. Unfortunately,




Plaintiff’s collapse did not occur during the course of the construction of her home.
Therefore, Plaintiff’s type of collapse was not among those contemplated to be covered under
the policy.

The Court finds that Defendant has met its burden of proving that Plaintiff’s wall
collapse was not covered under the insurance policy; and therefore, Defendant is not liable
under the policy. As such, the Court finds that Defendant acted in good faith and had a
reasonable basis for its decision to deny the claim of Plaintiff.

Based on the forgoing, the Court enters the following:
ORDER

Ch
AND NOW, this 5 day of July, 2013, upon consideration of

Defendant’s Motion for Summary Judgment and Plaintiff’s Motion for Summary Judgment,
and arguments heard before the Court, it is the ORDER of this Court that Defendant’s Motion
for Summary Judgment shall be and is hereby GRANTED. The Court finds that no genuine
issue of material fact exists, and that Plaintiff’s claim is not covered under the insurance
policy; therefore, Defendant is granted judgment as a matter of law. Plaintiff’s Motion for

Summary Judgment shall be and is hereby DENIED.

BY THE COURT,

PAUL E CHERRY,
JUDGE
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
BRENDA A. BUCK,
Plaintiff,
Vs, : NO: 2003-1648-CD
ERIE INSURANCE GROUP,
Defendant.
OPINION AND ORDER

Presently before the Court are cross-motions for summary judgment filed by
Defendant on or about August 13, 2004 and by Plaintiff on or about September 14, 2004. The
parties allege that pursuant to Rules 1035.1 and 1035.2 of the Pennsylvania Rules of Civil
Procedure that there are no genuine issues of material fact as to whether Plaintiff’s claim is
covered under her home insurance policy issued by Defendant, and that judgment should be

granted in their respective favor as a matter of law.

Background and Procedural History

On or about October 21, 1998, Plaintiff Brenda A. Buck entered into a contract with
Michael W. Owens and Sons, Contractors, for the construction of a house at 2720 Allport
Cutoff, Morrisdale, Clearfield County, Pennsylvania, 16858. Construction of the house was
completed in approximately February 1999, and thereafter Plaintiff moved into and resided in
the residence. Plaintiff purchased a “Home Protector — Ultracover Insurance Policy”
(hereinafter “policy”), policy number Q59-1806275, from Defendant Erie Insurance
Exchange, incorrectly designated as Erie Insurance Group, for the residence at 2720 Allport
Cutoff in Morrisdale. On September 3, 2003, Plaintiff discovered that the wall closest to the

attached garage in her basement had collapsed, resulting in mud and debris covering the




basement floor. Plaintiff submitted a claim to Defendant for the resulting damage of the
collapse, and the claim was denied on September 18, 2003.

Plaintiff filed a Complaint Action in Declaratory Judgment on November 4, 2003,
alleging that, in accordance with the language of the insurance contract, Defendant is réquired
to indemnify Plaintiff for the damage to her residence. Defendant filed an Answer and New
Matter on or about January 8, 2004, denying that Plaintiff’s claims are covered under the
policy and alleging Plaintiff fails to state a claim upon which relief can be granted.

Following the filing of the motions for summary judgment, this Court held a heAaring
on said Motions on October 22, 2004. After argument, neither of the parties nor the Court

requested briefs on this matter.

Analysis
L Standard

Both parties request this Court to grant summary judgment in their respective favor. In
accordance with the Pennsylvania Rules of Civil Procedure, the Court will grant summary
judgment, in whole or in part, where upon the conclusion of the pleadings and discovery: 1)
there is no genuine issue of material fact, or 2) the party who bears the burden of proof has
failed to produce sufficient evidence essential to the cause of action. Pa.R.C.P. 1035.2 (West
2013).

The Superior Court of Pennsylvania has announced that, in consideration of a rhotiqn
of summéry judgment, the trial court must “review([] all of the evidence of record to determine
whether there exists a genuine issue of material fact. In the absence of a factual dispute, [the
court] must discern whether the moving party is entitled to judgment as a matter of law.”

Miller v. Sacred Heart Hosp., 753 A.2d 829, 832 (Pa. Super. Ct. 2000) (citing Swartley v.




Hoffner, 734 A.2d 915, 918 (Pa. Super. Ct. 1999)) (Internal citations omitted). Further, the
Court must “view the record in the light most favorable to the non-moving party, and resolve
all doubts as to the existence of a genuine issue of material fact in its favor.”” Herr v. Herr,
957 A.2d 1280, 1284 (Pa. Super. Ct. 2008) (citing Juniata Valley Bank v. Martin Qil Co., 736
A.2d 650, 655 (Pa. Super. Ct. 1999)).

Guided by these principles, the Court must consider the pleadings and evidence
produced by both parties in order to determine if summary judgment is proper in this case. In

this inquiry, the Court finds in favor of Defendant.

/A The Policy Language is Not Ambiguous
Plaintiff argues that the policy issued by Defendant is ambiguous, confusing, and
capable of more than one interpretation. The Court disagrees.
In addressing this issue, the Supreme Court of Pennsylvania has stated,

“[p]reliminarily, we note that ‘[t]he interpretation of an insurance contract regarding the

293

existence or non-existence of coverage is ‘generally performed by the court.”” Donegal

Mutual Ins. Co. v. Baumhammers, et al., 938 A.2d 286, 290 (Pa. 2007) (quoting Minnesota
Fire and Cas. Co. v. Greenfield, 855 A.2d 854, 861 (Pa. 2004)). In this, “[t]he goal of
insurance contract interpretation is ‘to ascertain the intent of the parties as manifested by the
language of the written instrument.’” D ‘Adamo v. Erie Ins. Exchange, 4 A.3d 1090, 1096 (Pa.
Super. Ct. 2010) (quoting Madison Const. Co. v. Harleysville Mut. Ins. Co., 735 A.2d 100,
106 (Pa. 1999)).

When interpreting an insurance contract, the court must give effect to clear,

unambiguous language, and “‘construe words of common usage in their natural, plain, and




ordinary sense.’” Id. (quoting Continental Cas. Co. v. Pro Machine, 916 A.2d 1111, 1118

(Pa. Super. Ct. 2007)). Further,
Contractual language is ambiguous ‘if it is reasonably susceptible of different
constructions and capable of being understood in more than one sense.” This is
not a question to be resolved in a vacuum. Rather, contractual terms are
ambiguous if they are subject to more than one reasonable interpretation when

applied to a particular set of facts. We will not, however, distort the meaning
of the language or resort to a strained contrivance in order to find an ambiguity.

Madison, 735 A.2d at 106 (internal citations omitted). If a provision is found to be
ambiguous, the court must construe the policy in favor of the insured, as the insurance
company drafts each policy and controls the terms of the coverage. Donegal, 938 A.2d at 290.

Plaintiff directs the Court’s attention to the exclusions paragraph, section 1 of the
policy, which states:

WHAT WE DO NOT COVER - EXCLUSIONS

Under the Dwelling, Other Structures and Personal Property Coverages:

We do not pay for the loss resulting directly or indirectly from any of the

following, even if other events or happenings contributed concurrently, or in

sequence, to the loss:

1. By collapse, other than as provided in What We Also Pay, (2) Collapse.

Def.’s Mot. for Summ. J., Ex. E, at 7. Plaintiff also directs this Court’s attention to the ‘What
We Also Pay’ paragraph, section 2, referenced above, which states:
WHAT WE ALSO PAY
(2) Collapse
We will pay for direct physical loss to insured property involving collapse of a
building or any part of a building. Collapse means the sudden caving in or
falling down of a building or part of a building. Collapse of a building, or part

of a building must result in the inability of that property to be used for its
current intended purpose.




Collapse does not include:

1.
2.

a building or part of a building that is in danger of collapsing;

a building or part of a building that is standing even if it shows
evidence of cracking, bulging, sagging, bending, leaning, settling,
shrinkage, expansion; or

part of a building still standing but is no longer attached to another
part of the building.

Loss to insured property involving collapse of a building or any part of a
building must be caused only by one or more of the following:

1.

v W

fire or lightning, windstorm or hail, explosion, sonic boom, riot or
civil commotion, aircraft, vehicles, vandalism or malicious
mischief, breakage of glass, falling objects, or weight of ice, show
or sleet;

hidden decay, or hidden insect or vermin damage not known to
anyone we protect prior to the collapse;

weight of people, animals, contents or equipment;

weight of rain which collects on a roof;

use of defective materials or methods in construction, remodeling,
or renovation if the collapse occurs during the course of the
construction, remodeling or renovation.

Def.’s Mot. for Summ. J., Ex. E, at 9. Plaintiff argues that these provisions create an

ambiguity as to whether or not a collapse is covered under the policy. Pl.’s Mot. for Summ. J.,

99 7-9. Further, Plaintiff argues that she is only bound by terms which are clear and

unambiguous; as such, she argues that she is not bound by the collapse exclusion provision of

the policy. P1.’s Mot. for Summ. J., 4 7-9. The Court disagrees.

After a plain, ordinary reading of the language of the policy, the Court fails to find an
ambiguity concerning the terms regarding the coverage in the event of a collapse. The policy

clearly states that a collapse is not covered by the policy except as provided in section 2 of the

paragraph “What We Also Pay”. See Def.’s Mot. for Summ. J., Ex. E. at 7. Section 2 of

“What We Also Pay” clearly specifies five instances where a collapse would be covered under
the policy. As Defendant argues, the Court finds that these provisions are not susceptible or

capable of being understood in more than one way. Further, the language of these paragraphs




shows a clear intent of the parties for coverage to only extend to a collapse caused by or
occurring during certain instances.

For the reasons discussed above, the Court finds that the policy language concemning
coverage in the event of a collapse is not ambiguous, confusing, nor capable of more than one
interpretation. Therefore, Plaintiff is bound by the language and provisions of the policy as

stated.

III.  Plaintiff’s Claim is Not Covered Under the Policy

In finding that the language of the policy is unambiguous, this Court must next
consider whether Defendant is liable under the policy based on Plaintiff’s claim. In this
inquiry, the Court finds that Plaintiff’s collapse was not among the covered instances listed in
the policy, and as such, Defendant is not liable.

To begin, “[w]here an insurer relies on a policy exclusion as the basis for its denial of
coverage and refusal to defend, the insurer has asserted an affirmative defense and,
accordingly, bears the burden of proving such defense.” Madison, 735 A.2d at 106.
Defendant argues that Plaintiff’s collapse was excluded under the policy, and therefore bears
the burden of proving its defense.

As stated in its Motion, Defendant retained the services of a consulting engineer,
Richard T. Hughes, P.E, to investigate Plaintiff’s collapse and prepare a report based on the
same. Def.’s Mot. for Summ. J., § 7. In the documentation of his investigation, Mr. Hughes
states, “[t]Jhe foundation system is built out of 8” block 12 courses high and without either
bond joint reinforcing or vertical reinforcing in the manner of grouted cores or pilasters.”

Def.’s Mot. for Summ. J., Ex. D, at 1. Further, Mr. Hughes’ report draws the following

conclusion:




Based on the physical evidence at the site, a review of the Industry
Standards and finally my experience with other foundation collapses, it is my
professional opinion with high degree of engineering certainty that the cause of
the wall collapse is due to a lack of reinforcing combined with recent severe
rainstorms, which saturated the ground.

Masonry walls must resist 3 types of loading (see attached reference).
In this instance, this wall failed under earth pressure and hydrostatic (water)
pressure.

This failure was not due to a water line break. The homeowner saw
water pouring and shooting side like it was under pressure. This is due to the
way the yard is sloped toward the house. A pinhole water leak would increase
a home’s meter reading to over 18,500 gallons per quarter.

As often is the case poor construction practices have caused the
problem.

Def.’s Mot. for Summ. J., Ex. D, at 2.

Although Plaintiff does not accept Defendant’s expert report for the purposes of
summary judgment, Plaintiff offered no expert report of her own nor any other plausible
explanation for the collapse, different from that of the expert. Therefore, the Court must
determine whether the policy covers the collapse upon consideration of Defendant’s e)ipen
report and conclusions.

In this, “[t]he polestar of [the court’s] inquiry, therefore, is the language of the
insurance policy.” The policy clearly states that a collapse is generally excluded under the
policy. Def.’s Mot. for Summ. J., Ex. E, at 7. However, as described above, the policy
includes coverage for a collapse caused by or resulting from specific instances. Def.’s Mot.
for Summ. J., Ex. E, at 9. Here, Defendant’s expert concluded that the collapse was caused by
a lack of proper reinforcement in the foundation wall combined with a saturated ground. As
the policy states, a collapse caused by faulty materials or methods in construction is covered

only if the collapse occurs during the course of the construction or remodeling. Unfortunately,




Plaintiff’s collapse did not occur during the course of the construction of her home.
Therefore, Plaintiff’s type of collapse was not among those contemplated to be covered under
the policy.

The Court finds that Defendant has met its burden of proving that Plaintiff’s wall
collapse was not covered under the insurance policy; and therefore, Defendant is not liable
under the policy. As such, the Court finds that Defendant acted in good faith and had a
reasonable basis for its decision to deny the claim of Plaintiff.

Based on the forgoing, the Court enters the following:

ORDER

AND NOW, this S day of July, 2013, upon consideration of

Defendant’s Motion for Summary Judgment and Plaintiff’s Motion for Summary Judgment,
and arguments heard before the Court, it is the ORDER of this Court that Defendant’s Motion
for Summary Judgment shall be and is hereby GRANTED. The Court finds that no genuine
issue of material fact exists, and that Plaintiff’s claim is not covered under the insuranée
policy; therefore, Defendant is granted judgment as a matter of law. Plaintiff’s Motion for

Summary Judgment shall be and is hereby DENIED.

- BY THE COURT
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