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February 13, 2006

Superior Court of Pennsylvania
Office of the Prothonotary

600 Grant Building

Pittsburgh, PA 15219

Re: Richard D. Sell and Linda H. Sell
Vs.
Central Volkswagen, Inc.
No. 04-940-CD
Superior Court No. 559 WDA 2005

Dear Prothonotary:
Enclosed you will find the above referenced complete record appealed to your

office. Please also find enclosed three transcripts.

Sincerely,

William A. Shaw
Prothonotary/Clerk of Courts



Paul E. Cherry, Judge Richard D. Sell

Court of Common Pleas Linda H. Sell

230 E. Market Street 124 Four Seasons Drive
Clearfield, PA 16830 Reynoldsville, PA 15851

Bryan K. Shreckengost
38" Floor, One Oxford Center
Pittsburgh, PA 15219

Richard D. Sell and Linda H. Sell
Vs.
Central Volkswagen, Inc.

Court No. 04-940-CD; Superior Court No. 559 WDA 2005

Dear Counsel:

Please be advised that the above referenced record was forwarded to the Superior
Court of Pennsylvania on February 13, 2006.

Sincerely,

William A. Shaw
Prothonotary/Clerk of Courts
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Date: 02/13/2006 Clearfield County Court of Common Pleas ' User: BHUDSON
Time: 10:27 AM ROA Report

Page 1 of 3 Case: 2004-00940-CD

Current Judge: Paul E. Cherry
Richard D. Sell, Linda H. Sell vs. Central Volkswagen, Inc.

Civil Other
Date Judge

06/18/2004 Filing: Civil Complaint Paid by: Sell, Richard D. (piaintiff) Receipt number: No Judge
1881239 Dated: 06/18/2004 Amount: $85.00 (Check)2 CC to PIff,

07/12/2004 Preliminary Objections to Plaintiffs' Complaint, filed by s/Bryan K. No Judge
Shreckengost, Esq. No CC
Praecipe to Place Case on Argument List, filed by s/Bryan K. No Judge
Shreckengost, Esq. No CC

07/13/2004 Sheriff Return, NOW, June 29, 2004, Complaint, served on Central No Judge

Volkswgen, Inc., defendent at Employment, Dave Rosenberg. So Answers,
Chester A. Hawkins, Sheriff by s/Marilyn Hamm

08/19/2004 ORDER, AND NOW, this 18th day of August, 2004, upon consideration of Paul E. Cherry
Defendant's Preliminary Objections, it is ORDER of this Court, that
argument be scheduled for 23rd day of August, 2004, at 2:00 p.m. By the
Court, Paul E. Cherry, 2 cc & Memo Re: Service (see attached) & to Atty
Shrekengost.

08/25/2004 Affidavit of Service, Order of Court, served on Richard D. Sell and Linda H. Paul E. Cherry
Sell (RR 1 Box 212 B-1, Reynoldsville, PA 15851) Filed by s/Bryan K.
Shreckengost, Esq., No cc

09/27/2004 Order, NOW, this 23rd day of September, 2004, this being the date set for Paul E. Cherry
argument on Preliminary Objections to plaintiffs’ Complaint filed on behalf
of Defendant, Central Volkswagen, Inc., Plaintiffs, Richard D. and Linda H.
Sell, having failed to appear despite receiving due and proper notice, itis
the ORDER of this Court that the Preliminary Objections be and are hereby
sustained. Plaintiffs' Complaint, in its entirety, is hereby dismissed, with
prejudice. BY THE COURT: /s/ Paul E. Cherry, Judge. 2 CC Piffs, 2 CC
Atty Shreckengost

09/30/2004 Petition for Reconsideration and Motion to Grant Stay, filed by s/Richard D. Paul E. Cherry
Sell Two CC Plaintiff

10/04/2004 Affidavit Of Service, Order of Court served upon Plaintiffs via 1st class U.S. Paul E. Cherry
mail, filed by s/ Bryan K. Shreckengost, Esq. No CC

10/08/2004 Order, 2 cert. with Memo to Plaintifff Paul E. Cherry
AND NOW, this 6th day of October, 2004, ORDER that argument on said
Petition has been scheduled for November 5th at 10:30 AM.

10/15/2004 Certificate of Service, filed R. Sell 1 Cert. to Atty. Paul E. Cherry
Served copy of foregoing Order on Atty. Shreckengost.
11/10/2004 Order, NOW, this 5th day of November, 2004, following argument on Paul E. Cherry

Plaintiff's Petition for Reconsideration and upon consideration thereof, it is
the ORDER of this Court that the said petition be and is hereby granted.
BY THE COURT, /s/ Paul E. Cherry, Judge. 1 CC to Plaintiff, 2CC to Atty.
Shreckengost

Order, NOW, this 5th day of November, 2004, following argument on Paul E. Cherry
Preliminary Objections to Plaintiffs' Complaint filed on behalf of Defendant,

Central Volkswagen, Inc., it is the ORDER of this Court that Plaintiff shall

file brief in support of his opposition to Preliminary Objections within no

more than ten days from this date. Defendant, if he so chooses, shall have

ten days thereafter to file a reply brief. BY THE COURT: /s/ Paul E.

Cherry, Judge. 1 CC Piffs., 1 CC Atty Shreckengost.

11/15/2004 Plaintiffs' Motion for Leave to File an Amended Complaint, filed by Plaintiff Paul E. Cherry
1 cert. to Plaintiff.

Affidavit of Service filed. Brief in Opposition to Preliminary Objections of ~ Paul E. Cherry
Defendant, the 15th day of Nov. 2004 upon Bryan Shreckengost, Esquire.
Filed by s/ Richard D. Sell. No CC
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Date: 02/13/2006 Clearfield County Court of Common Pleas

Time: 10:27 AM
Page 2 of 3

ROA Report
Case: 2004-00940-CD
Current Judge: Paul E. Cherry

Richard D. Sell, Linda H. Seil vs. Central Volkswagen, Inc.

Date

Civil Other

Judge

User: BHUDSON

11/16/2004

11/24/2004

12/03/2004

12/10/2004

12/20/2004

12/21/2004
12/22/2004

12/23/2004

01/03/2005

01/07/2005

02/17/2005

03/16/2005

03/17/2005

03/28/2005

03/31/2005

Order, AND NOW, this 16th day of Nov., 2004, upon consideration of the
Plaintiff's Motion for Leave to File an Amemded Complaint, it is the ORDER
of this Court that hearing be held with regard to said Motion on the 9th day
of December, 2004, beginning at 10:30 a.m. in Courtroom 2 of the
Clearfield Co. Courthouse. BY THE COURT, /s/ Paul E. Cherry, Judge. 6
CC & Memo Re: Service to PIff.

Affidavit of Service, copy of the Nov. 16th Order of Court, Served on Bryan
K. Shreckengost on Nov. 23, 2004. Filed by s/ Richard D. Sell, Plaintiff.
1CC PIff.

Order, AND NOW, this 2nd day of Dec., 2004, following argument on
Preliminary Objections to Plaintiffs Complaint filed on behalf of Defendant,
Central Volkswagen, Inc., and the timely receipt of Briefs, upon
consideration of the same, the Court is satisfied that Plaintiffs are barred by
the Doctrine of Res Judicata. It is the ORDER of this Court that the
Preliminary Objections be and are hereby Sustained. Plaintiff's Complaint
is hereby Dismissed in its entirety with prejudice. BY THE COURT: /s/ Paul
E. Cherry, Judge. 2 CC to PIff, 2 CC to Atty. Shreckengost

Affidavit of Service filed on behalf of defendant, copy of December 2, 2004
Order of Court served on Plaintiffs via mail on Dec. 7, 2004. Filed by s/
Bryan K. Shreckengost, Esq. No CC

Affidavit of Service filed on behalf of Plaintiffs, copy of Response to
Defendant's Reply Brief, on the 18th day of Dec., 2004 on Bryan K.
Shreckengost, Esquire. Filed by s/ Richard D. Sell. no cc

Petition for Reconsideration, filed by s/Richard D. Sell One CC Plaintiff

Affidavit of Service filed. copy of Response to Defendant's Reply Brief, 18th
day of Dec., 2004, to Bryan K. Shreckengost, Esquire. Filed by s/ Richard
D. Sell, Plaintiff No CC

AND NOW this 22nd day of Dec. 2004, following consideration of PIffs'
Petition, hearing will be held Feb. 14, 2004 at 1:30. S/PEC. 1 CC to PIff.

Defendant, Central Volkswagen, Inc.'s Opposition to Petition for
Reconsideration, filed by s/ Bryan K. Shreckengost, Esq. 1 Cert. to Atty

Motion For Leave to File Amended Complaint, With An Order, filed by s/
Richard D. Sell, Plaintiff. No CC

Affidavit of Service filed, copy of Dec. 22, 2004 Order of Court, along with a
request for issuance of an Order for Amendment of Complaint, with
underlying Petition, served on Jan. 14, 2005, upon Defendant's Counsel.
Filed by s/ Richard D. Sell, Plaintiff. No CC

Order, NOW, this 14th day of Feb., 2005, foliowing argument on plaintiff's
petition for reconsideration, the Court having reviewed the file in its entirety,
IT IS THE ORDER OF THIS COURT that said petition be and is hereby
denied. BY THE COURT: /s/ Paul E. Cherry, Judge. 3CC to PIff

Filing: Appeal to High Court, Request for Transcript. Paid by: Sell, Richard
D. (plaintiff) Receipt number: 1897623 Dated: 03/16/2005 Amount:
$45.00 (Check)

Filed by s/ Richard D. Sell, s/Linda H. Sell. 1CC to Superior Court w/ck for
60.00.

Order, filed. 1 cert. to Plaintiff and 1 cert. to Sheckengost.
NOW, this 17th day of March, 2005, ORDER that Plaintiff file a concise
statement of the matters on Appeal no later than 14 days herefrom.

Notice of Appeal, Cert. Copy with check, returned from Superior Court.
Appeal to be returned when appellants amend their proof of service and
provide original signature from Linda Sell.

Proof of Service, filed by s/Richard D. Sell s/Linda H. Sell No CC
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[5ate: 02/13/2006 Clearfield County Court of Common Pleas User: BHUDSON
Time: 10:27 AM ROA Report

Page 3 of 3 Case: 2004-00940-CD

Current Judge: Paul E. Cherry
Richard D. Sell, Linda H. Sell vs. Central Volkswagen, Inc.

Civil Other
Date Judge

03/31/2005 Concise Statement of Matters Complained of on Appeal, filed by s/Richard Paul E. Cherry
D. Sell One CC Plaintiff

04/13/2005 Appeal Docket Sheet filed Paul E. Cherry

04/29/2005 Transcript of Proccedings, Plaintiffs' Petition for Reconsideration, held Paul E. Cherry
before Honorable Paul E. Cherry, Judge, November 5, 2004, filed.

Transcript of Proceedings, Defendant's Preliminary Objections, held before Paul E. Cherry
Honorable Paul E. Cherry, Judge, September 23, 2004, filed.

02/10/2006 Transcript of Proceedings, February 14, 2005, filed. Paul E. Cherry

Opinion, BY THE COURT: /s/Paul E. Cherry, Judge One CC Paul E. Cherry
Plaintiffs-124 Four Seasons Drive, Reynoldsville, PA 15851 Two CC
Attorney Shreckengost One CC D. Mikesell One CC Law Library

02/13/2006 Appeal Mailed to Superior Court February 13, 2006. Paul E. Cherry
i i frue
| hereby certify thistobeal e
and attested copy of the origt
ataterment filed in this case.

FEB 132006

lowe 4.
Attest. Prothonotary/
Clerk of Courts
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William A. Shaw
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IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
Richard D. Sell and *
Linda H. Sell : No. 04-940-CD
V. : REQUEST TO CORRECT RECORD
Central Volkswagen, Inc.  * PROOF OF SERVICE
By Plaintiffs:

Richard D. Sell and
Linda H. Sell

124 Four Seasons Drive
Reynoldsville, PA 15851

(814-653-9298)

FILED %
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IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

Richard D. Sell and * No. 04-940- CD
Linda H. Sell *
%
V. *
*
Central Volkswagen, Inc.  *

REQUEST TO CORRECT RECORD

Plaintiffs hereby request this low Court to Transmit a Supplemental Record,
pursuant to R.A.P. Rules 1701 and 1926, and hereby request this Court to correct the
RECORD, certifying and transmitting a Supplemental Corrected Record to the High
Court. In support of this request and by reference Plaintiffs/Appellants hereby submit
copy of Quash ORDER of March 1, 2006 and corrected copy of Appellants’ Motion For
Relief with underlying Petition For Reconsideration. In addition Appellants request
omitted items from Record:

Defendant’s Brief In Support Of Preliminary Objections

Plaintiffs’ Proposed Amended Complaint

Detendant’s Reply Brief and accompanying letter of Defendant’s Counsel

Defendant’s Opposition to Plaintiffs Petition For Reconsideration

An issuance of Statement of low Court correcting an error in the OPINION of the

low Court which corrected would state that, “ Plaintiff had requested the use of

the blackboard”
T2
AW/ YT8

Richard D. Sell
Linda H. Sell



Richard D. Sell and Linda H. Sell ¢ - IN THE SUPERIOR COURT

OF PENNSYLVANIA
V.
Central Volkswagen, Inc. : No. 559 WDA 2005
MOTION FOR RELIEF

Appellants, Richard D. and Linda H. Sell, appeal the ORDER by
QUASH dated March 1, 2006 upon appellants’ Petition For Roconsideration, nunc pro
tunc requesting this High Court to thereby advance petitioners’ appeal, certifying their
appeal with an Order.

PETITION FOR RECONSIDERATION

In As Much as present Order in Quash cites the particular exception of a “.. .trial
court expressly granting|sic] reconsideration within the applicable appeal period and
eventually denies reconsideration...and this ruling was final, then the appeal from the
denial of reconsideration is appropriate.”, Petitioners thus rely on the RECORD, and
Order of November 5, 2004 expressly granting reconsideration from final Order of
Dismissal with prejudice of September 23, 2004. The RECORD evinces the fact that the
Denial of Reconsideration of December 3, 2004 is, in fact and in effect, a reversal thus
denying Petitioners’ earlier ruling of express Reconsideration by Order of November 3,
2004.

Petitioners hereby request this High Court to appropriately apply their effective date of
appeal from the original final Order of December 03, 2004, nunc pro tunc.

Secondly, Petitioners argue that Petitioneers’ Reconsideration hearing of
February 14 2005, if in fact not a valid date from which appeal could be made, was
nevertheless more than a fixed date for a hearing for reconsideration- it was an extension
of the earlier Grant of Reconsideration of November 05, 2005 hearing and ORDER.
The low court exercised its inherent powers to enlarge the appeal period, holding the
same out to both parties, without protest, and with scienter of an expired toll of 30 days.
In effect the low court offered an extension of equity, effectively tolling the 30 day bar to
which both parties consented, without any protest nor action of the low court to quash
upon its own initiative- the question of equity versus the strict adherence to a time bar
thusly being established with the reopening of the case in each of three occasions.

Thirdly, the RECORD is self evident of a completely erroneous judgment by
Order of December 03, 2004 in that the low court erred as a matter of law and procedure
(promulgated as law). By law: the low court erred in rendering judgment based solely on
doctrine of res judicata and not statute which was available, and for which judicial notice
was not apparent, but necessary for correct and fair judgment; by procedure, low court
erred in not rendering judgment in favor of a Plaintiff’s un-rebutted testimony of their
brief of November 15, 2004, following Grant of Reconsideration of November 05, 2004.
The RECORD discloses that Petitioner was unopposed, yet the low court fraudulently or
otherwise errantly administered invalided judgment against the wrong party. In Nagy v.



Best Home Services, Inc. 829 A.2d 1166 (Pa. Super. 2003), which relies on McKeown v.
Bailey, 731 A.2d 628, 630 (Pa.Super. 1999), it is clear that fraud or breakdown in the
court administration or default of the courts’ officers is sufficient here for Petitioners
request. Here the trial court abused its discretion; and the applicable nunc pro tunc
conforms to Freeman v. Bonner, 761 A2d. 1193, 1194 (Pa. Super. 2000)(citation
omitted). ““An abuse of discretion is not merely of judgment but is found where the law
is overridden or misapplied, or the judgment exercised is manifestly unreasonable, or the
result of partiality, prejudice, bias or ill will as shown by the evidence of the record™
See id at 1194-95(citation omitted).

Here, upon the Record and through this petition, Appellants respectfully submit
their Request for Relief of this High Court by:

An Order permitting Petitioners’ appeal to advance, by this Petition and
application

An Order directing low court to certify and transmlt a supplemental Record
containing :

Defendant’s Brief In Support Of Preliminary Objections

Plaintiff’s Proposed Amended Complaint

Defendant’s Reply Brief and accompanying letter of Defendant’s Counsel;
Grant Petitioner an Extension for the filing of their Brief upon receipt of the
Certified Supplemental Record

5. Permit by application Petitioners’ request to proceed In Forma Pauperis

el o\ S

72,»[4%4 A> FO0E : /;7 %iﬂ/g%/



Richard D. Sell and Linda H. Sell : IN THE SUPERIOR COURT
; OF PENNSYLVANIA
V.

Central Volkswagen, Inc. : No. 559 WDA 2005
ORDER

Appellants, Richard D. and Linda H. Sell, appeal pro se the order dated
February 14, 2005 and entered February 17, 2005, denying their petition for
reconsideration. Appellants sought reconsideration of the order dated December 2,
2004, and entered December 3, 2004, sustaining Central Volkswagen’s preliminary
objections to their complaint and dismissing the complaint in its entirety.
Generally, the denial of reconsideration is not subject to review on appeal. See In

re: Trust under Deed of Green, 779 A.2d 1152 (Pa. Super. 2001). Rather, the
~underlying —order -which “is the subject 6f the reconsideration order is the

immediately appealable order. See e.g. Geek v. Smeck, 418 A.2d 711 (Pa.

Super. 1980). However, if the trial court expressly grants reconsideration within the
applicable appeal period and eventually denies reconsideration or affirms its earlier
ruling and this ruling was final, then the appeal from the denial of reconsideration is
appropriate. See Haines v. Jones, 830 A.2d 579 (Pa. Super. 2003). The mere
filing of a motion for reconsideration of a final order does not toll the normal thirty
(30) day period for an appeal from such order. See Cheathem v. Temple
University Hospital, 743 A.2d 518 (Pa. Super. 1999). The only way for a trial -
court to toll or stay the appeal statute once a motion for reconsideration has been
filed is to enter an order expressly granting reconsideration with in thirty. (30) days
of the final order. See id. An order merely fixing a hearing date is inadequate to
toll the period in which to appeal a final order. See id. While a party may file a
motion for reconsideration, the simultaneous filing of a notice of appeal is -
necessary to preserve appellate rights in the event the trial court fails to expressly
grant the motion for reconsideration within thirty (30) days or denies the motion for
reconsideration. See id. Here, the order dismissing Appellants’ complaint was
entered December 3, 2004. Appellants did not file a notice of appeal within thirty
days. Rather, Appellants only filed a petition for reconsideration. The trial court

“did not issue an order expressly gr ntmg~recon51deratlon but merely issued_an
. order entered. December 23, .2004,. setting. .a -hearing. on- gbe,ﬁ‘pet'tlenwfor

reT:BT\E'g:&atwn——Appellants notice of appeal was not filed until March 28, 2005.
The-Simultaneous filing of a notice of appeal and petition for reconsideration was
necessary in order for Appellants to preserve appellate rights. Accordingly, it is

.hereby ORDERED that the above-captioned appeal is QUASHED, sua sponte.

PER CURIAM

Date: M / 2006
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CERTIFICATION OF SERVICE

I hereby certify that a true and correct copy of the foregoing: Request ToTransmit
Record, Motion For Relief and a copy of ORDER in Quash have been this
22 day of March, 2006, served by first-class U.S. mail, postage prepaid upon:

Bryan Shreckengost, Esquire
Pietragllo, Bosick & Gordon, Attorneys
One Oxford Centre

Pittsburgh, PA 15219

and: David S. Meholick
Court Administrator
Clearfield County Courthouse
Clearfield, PA 16830

By: Richard D. Sell
124 Four Season Drive
Reynoldsville, PA 15851



124 Four Seasons Drive
Reynoldsville, PA 15851
814-653-9298

March 22, 2006

Richard D. Sell
File No: 04-940-CD

David S. Meholick, Court Administrator
Clearfield County Courthouse

1 North Second Street

Clearfield, PA 16830

Re: Richard D. Sell and Linda H. Sell v. Central Volkswagen, Inc.
Clearfield County No. 04-940-CD

Dear Mr. Meholick:

Enclosed for filing is Plaintiffs’ Motion To Transmit Supplemental Record, with
Request To Correct The Record, directing that a Supplemental Record be certified and
transmitted to the High Court, pursuant to PA R.A.P. Rule 1701, (b)(1), and Rule 1926,
Correction or Modification of the Record.

Also enclosed is a copy of Plaintiffs’ corrected, Motion For Relief, with
underlying Petition For Reconsideration; and, copy of Appellants’ ORDER by QUASH,
dated March 1, 2006.

Additionally, please find a copy of Certification Of Service, indicating
notification to all parties by service this day.

Richard D. Sell
Linda H. Sell
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Appeai-Docket Sheet b d Superior Court of Pennsylvania
Docket Number: 559 WDA 2005

Page 1 of 3

April 11, 2005

Richard D. Sell and Linda H. Sell, Appellants
v

Central Volkswagen, Inc. 9] 4/_—94/ 0-C &

Initiating Document: Notice of Appeal
Case Status: Active

Case Processing Status:  April 5, 2005 Awaiting Original Record

Journal Number:

Case Category: Civil CaseType: Assumpsit
Consolidated Docket Nos.: Related Docket Nos.:
SCHEDULED EVENT
Next Event Type: Case Initiation : Next Event Due Date: April 5, 2005
Next Event Type: Docketing Statement Received Next Event Due Date: April 25, 2005
Next Event Type: Original Record Received Next Event Due Date: May 16, 2005

William A Shaw
Prothonotary/Clerk of Courtg

41172005 023
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'Appeal Docket Sheet

Docket Number:

Page 2 of 3

April 11, 2005

559 WDA 2005

Superior Court of Pennsylvania

COUNSEL INFORMATION

Appellant Sell, Richard D.
Pro Se: ProSe Appoint Counsel Status:
IFP Status: No
Appellant Attorney Information:
Attorney: Sell, Richard D
Bar No.: Law Firm:
Address: 124 Four Seasons Drive
Reynoldsville, PA 15851
Phone No.: (814)653-9298 Fax No.:.
Receive Mail: Yes
E-Mail Address:
Receive E-Mail: . No
Appellant Sell, Linda H
Pro Se: ProSe Appoint Counsel Status:
IFP Status: No
Appellant Attorney Information:
Attorney: Sell, Linda H
Bar No.: Law Firm:
Address: 124 Four Seasons Drive
Reynoldsville, PA 15851
Phone No.: (814)653-9298 Fax No.:
Receive Mail: No
E-Mail Address:
Receive E-Mail: No
Appellee Central Volkswagen, Inc.
Pro Se: Appoint Counsel Status:
IFP Status:
Appellee Attorney Information:
Attorney: Shreckengost, Bryan K.
Bar No.; 69098 Law Firm:
Address: One Oxford Centre, 38th FI.
301 Grant Street
Pittsburgh, PA 15219
Phone No.: (412)263-2000 Fax No.:
Receive Mail: Yes
E-Mail Address:
Receive E-Mail: No
FEE INFORMATION
Paid
Fee Date Fee Name Fee Amt Amount Receipt Number
4/5105 Notice of Appeal 60.00 60.00 2005SPRWD000402

4/11/2005

3023



405 P.M*

f‘\ppeal Docket Sheet ‘ _ Superior Court of Pennsylvania
Docket Number: 559 WDA 2005 ‘
Page 3 of 3

April 11, 2005

TRIAL COURT/AGENCY: INFORMATION
Court Below:  Clearfield County Court of Common Pleas

County: Clearfield Division: Civil

Date of Order Appealed From: February 14, 2005 Judicial District: 46

Date Documents Received: April 5, 2005 Date Notice of Appeal Filed: March 16, 2005

Order Type: Order Entered OTN:

Judge: Cherry, Paul E. Lower Court Docket No.:  NO. 04-940-CD
Judge

ORIGINAL RECORD CONTENTS

Original Record Item Filed Date Content/Description

Date of Remand of Record:

BRIEFS

DOCKET ENTRIES
Filed Date Docket Entry/Document Name Party Type Filed By

April 5, 2005 Notice of Appeal Filed

Appellant Sell, Richard D.
Appellant Sell, Linda H

April 11, 2005 Docketing Statement Exited (Civil)
Western District Filing Office

4/11/2005 3023
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ﬂqoﬂ:o:oﬁmz\o._m% of Courts



Supeﬁor Court of Pennsylvania

David A. Szewczak, Esq. Western District 310 Grant Street. Suite 600
Prothonotary Pittsburgh. PA 15219-2297
Eleanor R. Valecko April 11, 2005 412-565-7592
Deputy Prothonotary Www.superior.court.state.pa.us

Mr. William A. Shaw
Prothonotary
Clearfield County Courthouse

230 East Market Street
Clearfield, PA 16830

Re: 559 WDA 2005

Richard D. Sell and Linda H. Sell, Appellants
V.
Central Volkswagen, Inc.

Dear Mr. Shaw:

Enclosed please find a copy of the docket for the above appeal that was recently filed in the
Superior Court. Kindly review the information on this docket and notify this office in writing if
you believe any corrections are required.

Appellant's counsel is also being sent a Docketing Statement, pursuant to Pa.R.A.P. 3517,
for completion and filing. Please note that Superior Court Dockets are available on the Internet
at the Web site address printed at the top of this page. Thank you.

Very truly yours,

Eleanor R. Valecko

Deputy Prothonotary
MLR




CERTIFICATE AND TRANSMITTAL OF RECORD UNDER PENNSYLVANIA
RULE OF APPELLATE PROCEDURE 1931(C)

To the Prothonotary of the Appellate Court to which the within matter has been appealed:

THE UNDERSIGNED, Clerk (or Prothonotary) of the court of Common Pleas of
Clearfield County, the said Court being a court of record, does hereby certify that
annexed hereto is a true and correct copy of the whole and entire record, including an
opinion of the Court as required by Pa. R.A.P. 1925, the original papers and exhibits, if
any, on file, the transcript of the proceeding, if any, and the docket entries in the
following matter:

04-940-CD

Richard D. Sell and Linda H. Sell
VS.
Central Volkswagen, Inc.

In compliance with Pa. R.A.P. 1931 (c).

The documents compromising the record have been numbered from No. 1 to No.
, and attached hereto as Exhibit A is a list of the documents correspondingly
numbered and identified with reasonable definiteness, including with respect to each
document, the number of pages compromising the document.

The date on which the record had been transmitted to the Appellate Court is

Fobcwmd 12, JoLe . KJM

P\r'6thonotary7€lerk of Courts

(seal)



Date: 02/13/2006 C.Vield County Court of Common Pleas . User: BHUDSON
Time: 10:13 AM ROA Report

Page 1 0of 3 Case: 2004-00940-CD

Current Judge: Paul E. Cherry
Richard D. Sell, Linda H. Sell vs. Central Volkswagen, Inc.

Civil Other
Date Judge

06/18/2004 Filing: Civil Complaint Paid by: Sell, Richard D. (plaintiff) Receipt number: No Judge
1881239 Dated: 06/18/2004 Amount: $85.00 (Check)2 CC to PIff.

07/12/2004 Preliminary Objections to Plaintiffs' Complaint, filed by s/Bryan K. No Judge
Shreckengost, Esq. No CC
Praecipe to Place Case on Argument List, filed by s/Bryan K. No Judge
Shreckengost, Esq. No CC

07/13/2004 Sheriff Return, NOW, June 29, 2004, Complaint, served on Central No Judge

Volkswgen, Inc., defendent at Employment, Dave Rosenberg. So Answers,
Chester A, Hawkins, Sheriff by s/Marilyn Hamm

08/19/2004 ORDER, AND NOW, this 18th day of August, 2004, upon consideration of Paul E. Cherry
Defendant's Preliminary Objections, it is ORDER of this Court, that
argument be scheduled for 23rd day of August, 2004, at 2:00 p.m. By the
Court, Paul E. Cherry, 2 cc & Memo Re: Service (see attached) & to Atty
Shrekengost.

08/25/2004 Affidavit of Service, Order of Court, served on Richard D. Sell and Linda H. Paul E. Cherry
Sell ( RR 1 Box 212 B-1, Reynoldsville, PA 15851) Filed by s/Bryan K.
Shreckengost, Esg., No cc

09/27/2004 Order, NOW, this 23rd day of September, 2004, this being the date set for Paul E. Cherry
argument on Preliminary Objections to plaintiffs’ Complaint filed on behalf
of Defendant, Central Volkswagen, Inc., Plaintiffs, Richard D. and Linda H.
Sell, having failed to appear despite receiving due and proper notice, it is
the ORDER of this Court that the Preliminary Objections be and are hereby
sustained. Plaintiffs' Complaint, in its entirety, is hereby dismissed, with
prejudice. BY THE COURT: /s/ Paul E. Cherry, Judge. 2 CC Plffs, 2 CC
Atty Shreckengost

09/30/2004 Petition for Reconsideration and Motion to Grant Stay, filed by s/Richard D. Paul E. Cherry
Sell Two CC Plaintiff

10/04/2004 Affidavit Of Service, Order of Court served upon Plaintiffs via 1st class U.S. Paul E. Cherry
mail, filed by s/ Bryan K. Shreckengost, Esq. No CC

10/08/2004 Order, 2 cert. with Memo to Plaintifff Paul E. Cherry
AND NOW, this 6th day of October, 2004, ORDER that argument on said
Petition has been scheduled for November 5th at 10:30 AM.

10/15/2004 Certificate of Service, filed R. Sell 1 Cert. to Atty. Paul E. Cherry
Served copy of foregoing Order on Atty. Shreckengost.
11/10/2004 Order, NOW, this 5th day of November, 2004, following argument on Paul E. Cherry

Plaintiff's Petition for Reconsideration and upon consideration thereof, it is
the ORDER of this Court that the said petition be and is hereby granted.
BY THE COURT, /s/ Paul E. Cherry, Judge. 1 CC to Plaintiff, 2CC to Atty.
Shreckengost

Order, NOW, this 5th day of November, 2004, following argument on Paul E. Cherry
Preliminary Objections to Plaintiffs' Complaint filed on behalf of Defendant,

Central Volkswagen, Inc., it is the ORDER of this Court that Plaintiff shall

file brief in support of his opposition to Preliminary Objections within no

more than ten days from this date. Defendant, if he so chooses, shall have

ten days thereafter to file a reply brief. BY THE COURT: /s/ Paul E.

Cherry, Judge. 1 CC Piffs., 1 CC Atty Shreckengost.

11/15/2004 Plaintiffs' Motion for Leave to File an Amended Complaint, filed by Plaintiff Paul E. Cherry
1 cert. to Plaintiff.

Affidavit of Service filed. Brief in Opposition to Preliminary Objections of  Paul E. Cherry
Defendant, the 15th day of Nov. 2004 upon Bryan Shreckengost, Esquire.
Filed by s/ Richard D. Sell. No CC
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Case: 2004-00940-CD
Current Judge: Paul E. Cherry

Richard D. Sell, Linda H. Seil vs. Central Volkswagen, Inc.

Date

Civil Other

Judge

User: BHUDSON

11/16/2004

11/24/2004

12/03/2004

12/10/2004
12/20/2004

12/21/2004
12/22/2004

12/23/2004
01/03/2005

11/07/2005

02/17/2005

03/16/2005

03/17/2005

03/28/2005

03/31/2005

Order, AND NOW, this 16th day of Nov., 2004, upon consideration of the
Plaintiff's Motion for Leave to File an Amemded Complaint, it is the ORDER
of this Court that hearing be held with regard to said Motion on the 9th day
of December, 2004, beginning at 10:30 a.m. in Courtroom 2 of the
Clearfield Co. Courthouse. BY THE COURT, /s/ Paul E. Cherry, Judge. 6
CC & Memo Re: Service to PIff.

Affidavit of Service, copy of the Nov. 16th Order of Court, Served on Bryan
K. Shreckengost on Nov. 23, 2004. Filed by s/ Richard D. Sell, Plaintiff.
1CC PIff.

Order, AND NOW, this 2nd day of Dec., 2004, following argument on
Preliminary Objections to Plaintiffs Complaint filed on behalf of Defendant,
Central Voikswagen, Inc., and the timely receipt of Briefs, upon
consideration of the same, the Court is satisfied that Plaintiffs are barred by
the Doctrine of Res Judicata. It is the ORDER of this Court that the
Preliminary Objections be and are hereby Sustained. Plaintiff's Complaint
is hereby Dismissed in its entirety with prejudice. BY THE COURT: /s/ Paul
E. Cherry, Judge. 2 CC to PIff, 2 CC to Atty. Shreckengost

Affidavit of Service filed on behalf of defendant, copy of December 2, 2004
Order of Court served on Plaintiffs via mail on Dec. 7, 2004. Filed by s/
Bryan K. Shreckengost, Esq. No CC

Affidavit of Service filed on behalf of Plaintiffs, copy of Response to
Defendant's Reply Brief, on the 18th day of Dec., 2004 on Bryan K.
Shreckengost, Esquire. Filed by s/ Richard D. Sell. no cc

Petition for Reconsideration, filed by s/Richard D. Sell One CC Plaintiff

Affidavit of Service filed. copy of Response to Defendant's Reply Brief, 18th
day of Dec., 2004, to Bryan K. Shreckengost, Esquire. Filed by s/ Richard
D. Sell, Plaintiff No CC

AND NOW this 22nd day of Dec. 2004, following consideration of PIffs'
Petition, hearing will be held Feb. 14, 2004 at 1:30. S/PEC. 1 CC to PIff.

Defendant, Central Volkswagen, Inc.'s Opposition to Petition for
Reconsideration, filed by s/ Bryan K. Shreckengost, Esq. 1 Cert. to Atty

Motion For Leave to File Amended Complaint, With An Order, filed by s/
Richard D. Sell, Plaintiff. No CC

Affidavit of Service filed, copy of Dec. 22, 2004 Order of Court, along with a
request for issuance of an Order for Amendment of Complaint, with
underlying Petition, served on Jan. 14, 2005, upon Defendant's Counsel.
Filed by s/ Richard D. Sell, Plaintiff. No CC

Order, NOW, this 14th day of Feb., 2005, following argument on plaintiff's
petition for reconsideration, the Court having reviewed the file in its entirety,
IT IS THE ORDER OF THIS COURT that said petition be and is hereby
denied. BY THE COURT: /s/ Paui E. Cherry, Judge. 3CC to PIff

Filing: Appeal to High Court, Request for Transcript. Paid by: Sell, Richard
D. (plaintiff) Receipt number: 1897623 Dated: 03/16/2005 Amount:
$45.00 (Check)

Filed by s/ Richard D. Sell, s/Linda H. Sell. 1CC to Superior Caurt w/ck for
60.00.

Order, filed. 1 cert. to Plaintiff and 1 cert. to Sheckengost.
NOW, this 17th day of March, 2005, ORDER that Plaintiff file a concise
statement of the matters on Appeal no later than 14 days herefrom.

Notice of Appeal, Cert. Copy with check, returned from Superior Court.
Appeal to be returned when appellants amend their proof of service and
provide original signature from Linda Sell.

Proof of Service, filed by s/Richard D. Sell s/Linda H. Sell No CC

Paul E.

Paul E.

Paul E.

Paul E.

Paul E.

Pau! E.
Paul E.

Paul E.

Paul E.

Paul E.

Paul E.

Paul E.

Paul E.

Paul E.

Paul E.

Paul E.

Cherry

Cherry

Cherry

Cherry
Cherry

Cherry
Cherry

Cherry
Cherry
Cherry

Cherry

Cherry

Cherry

Cherry

Cherry

Cherry
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Page 3 of 3 Case: 2004-00940-CD

Current Judge: Paul E. Cherry
Richard D. Sell, Linda H. Sell vs. Central Volkswagen, Inc.

Civil Other
Date Judge

03/31/2005 Concise Statement of Matters Complained of on Appeal, filed by s/Richard Paul E. Cherry
D. Sell One CC Plaintiff
04/13/2005 Appeal Docket Sheet filed Paul E. Cherry

04/29/2005 Transcript of Proccedings, Plaintiffs' Petition for Reconsideration, held Paul E. Cherry
before Honorabie Paul E. Cherry, Judge, November 5, 2004, filed.

Transcript of Proceedings, Defendant's Preliminary Objections, held before Paul E. Cherry
Honorable Paul E. Cherry, Judge, September 23, 2004, filed.

02/10/2006 Transcript of Proceedings, February 14, 2005, filed. Paul E. Cherry

Opinion, BY THE COURT: /s/Paul E. Cherry, Judge One CC Paul E. Cherry
Plaintiffs-124 Four Seasons Drive, Reynoldsville, PA 15851 Two CC
Attorney Shreckengost One CC D. Mikesell One CC Law Library

. - ‘5“
| hereby certify this to be a true
and attested copy of the original
staternent filed in this case.

" FEB 13 2006

Attest. lone 24
Prothonotary/
Clerk of Courts



IN THE COURT OQ)MMON PLEAS OF CLEARFIELD COUNTY, PENNSYL VANIA

No. 04-940-CD
Richard D, Sell and Linda H. Sell
Vs.
Central Volkswagen, Inc.

Opinion

ITEM DATE OF NAME OF NO. OF
NO. FILING DOCUMENT PAGES
01 06/18/04 | Civil Complaint - 08
02 07/12/04 Preliminary Objections to Plaintiffs Complaint 24
03 07/12/04 Praecipe to Place Case on Argument List 03
04 07/13/04 | Sheriff Return 01
05 08/19/04 Order, Re: argument on Defendant’s Preliminary Objections scheduled 02
06 08/25/04 | Affidavit of Service, Re: Order upon Plaintiffs 05
07 09/27/04 Order, Re: argument on Preliminary Objections 01
08 09/30/04 Petition for Reconsideration and Motion to Grant Stay 06
09 10/04/04 | Affidavit of Service, Order of Court upon Plaintiffs 05
10 10/08/04 Order, Re: argument on Petition scheduled 01
11 10/15/04 | Certificate of Service, Order on Attorney Shreckengost 01
12 11/10/04 Order, Re: Plamntiff’s Petition for Reconsideration 01
13 11/10/04 Order, Re: Preliminary Objections to Plaintiffs’ Complaint 01
14 11/15/04 | Plaintiff"s Motion for Leave to File an Amended Complaint 23
15 11/15/04 Affidavit of Service, Brief in Opposition to Preliminary Objections of Defendant 02
16 11/16/04 | Order, Re: Plaintiff’s Motion for Leave to File an Amended Complaint 02
17 11/24/04 Affidavit of Service, Re: Order of Court upon Bryan Shreckengost 25
18 12/03/04 Order, Re: Preliminary Objections to Plaintiffs’ Complaint 01
19 - 12/10/04 | Affidavit of Service, Order of Court served upon Plaintiffs 04
20 12/20/04 | Affidavit of Service, Response to Defendant’s Reply Brief on Bryan Schreckengost 02
- 21 12/21/04 | Petition for Reconsideration with Order filed December 23, 2004 scheduling hearing 08
22 12/22/04 Attidavit of Service, Response to Defendant’s Reply Brief, upon Bryan Shreckengost 02
23 01/03/05 Defendant, Central Volkswagen, Inc.’s Opposition to Petition for Reconsideration 07
24 01/07/05 Motion for Leave to File Amended Complaint 05
25 01/07/05 Affidavit of Service 02
26 02/17/05 Order, Re: Petition for Reconsideration 01
27 03/16/05 Notice of Appeal to Superior Court 04
28 03/17/05 Order, Re: Plaintiff to file a concise statement 01
29 03/28/05 Notice of Appeal returned by Superior Court 01
30 03/31/05 Proof of Service 04
31 03/31/05 Concise Statement 05
32 04/13/05 Appeal Docket Sheet B 04
33 04/29/05 Transcript of Proceedings, Plaintiffs’ Petition for Reconsideration, November 5, 2004 Separate
Cover
34 04/29/05 Transcript of Proceedings, Defendant’s Preliminary Objections, September 23, 2004 Separate
. Cover
35 02/10/06 Transcript of Proceedings held February 14, 2005 Separate
Cover
36 02/10/06 05
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COMMONWEALTH OF PENNSYLVANIA
COUNTY OF CLEARFIELD

I, William A. Shaw, Prothonotary/Clerk of Courts of Common Pleas in and for said
County, do hereby certify that the foregoing is a full, true and correct copy of the whole
record of the case therein stated, wherein
Richard D. Sell and Linda H. Sell
Vs.
Central Volkswagen, Inc.
04-940-CD
So full and entire as the same remains of record before the said Court, at No. 04-940-CD

IN TESTIMONY WHEREOF, I have hereunto set my hand and affixed the seal of said
Court, this 2A%7_ Day of eaiC, 20T,
L

Prothonotary/Ctérk of Courts.

I, Paul E. Cherry, Judge of the Forty-sixth Judicial District, do certify that William A.
Shaw, by whom the annexed record, certificate and attestation were made and given, and
who in his own proper handwriting, thereunto subscribed his name and affixed the seal of
the Court of Common Pleas of said county, was at the time of so doing and now is
Prothonotary/Clerk of Courts in and for said County of Clearfield, the Commonwealth of
Pennsylvania, duly commissioned and qualified; to all of whose acts as such, full faith
and credit are and ought to be given, as well in Courts of Judicature, as elsewhere, and
that the said record, certificate and attestation are in due form of law and made by proper

officer.
Jﬁdfge O

I, William A. Shaw, Prothonotary/Clerk of Courts of the Court of Common Pleas in
and for said county, do certify that the Honorable Paul E. Cherry, Judge, by whom the
foregoing attestation was made and who has thereunto subscribed his name was at the
time of making thereof and still is Judge, in and for said county, duly commissioned and
qualified; to all whose acts, as such, full faith and credit are and ought
to be given, as well in Courts of Judicature as elsewhere.

In Testimony Whereof, [ have
hereunto set my hand and affixed
the seal of said Court, this | Zmday

of %“j\aﬂ z , Le0C .

Prothonotary/Clerk of Courts




IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
RICHARD D. SELL and : NO.  04-940-CD
LINDA H. SELL ;
V. F,],'—QED 'Ec%.s)Lc bro?
CENTRAL VOLKSWAGEN, INC. : ﬁ{é 1.0 2006 scc o,

OA Willam A Shaw 2 F"“"—"ﬁam
Prothonotary/Clerk of Courts “jve

OPINION

This matter comes before the Court upon the filing of a Complaint by Plaintiffs,

1 o%5)
\ce Aﬁiﬁe&m

30 Ads
& hreeef %1;6‘)'

Richard D. Sell and Linda H. Sell, in which they assert numerous claims arising out of
multiple incidents to the repair of a motor vehicle owned by the Plaintiffs. Plaintiffs
contend that Defendant, Central Volkswagen, Inc., made excessive repair charges for the
repair of the motor vehicle during the period from approximately June, 1998 through
October, 2002. Plaintiffs plead six causes of action identified as breach of warranty,
breach of contract, conversion, unfair or deceptive acts in violation of the Pennsylvania
Consumer Protection Law, negligence and common law fraud. Plaintiffs had previously
commenced an action against Defendant before the Honorable Patrick N. Ford,
Magisterial District Judge, in District No. 46-3-01. In that action, Plaintiffs asserted
claims against Defendant based upon the same facts and circumstances that this Court
believes gives rise to the present law suit. In the Magisterial District Judge’s proceedings,
judgment was entered in favor of the Plaintiffs in the amount of Eight Hundred Ninety
Dollars and Thirty Cents ($890.30). Defendant paid that judgment in full with the

Plaintiffs endorsing the check paying the judgment amount.

Qﬁfquldsm(g] J5%]




As a result of the present action, Defendant filed Preliminary Objections
requesting this Court to dismiss Plaintiffs’ claims with prejudice. A hearing was
scheduled before this Court and an argument held on the Preliminary Objections to
Plaintiffs’ Complaint. This Court was satisfied that the Plaintiffs were barred by the
Doctrine of res judicata. As a result, the Preliminary Objections were sustained by this
Court and Plaintiffs’ complaint was dismissed in its entirety with prejudice. Plaintiffs
filed a timely appeal. Plaintiffs did file a Concise Statement of Matters Complained of on
Appeal. Although most of the matters complained of in their Statement of Matters
Complained of on Appeal deal with procedural issues, this Court will attempt to address
those matters as well as render an Opinion as to this Court sustaining the Preliminary
Objections and this Court’s dismissal of Plaintiffs’ Complaint.

Plaintiffs first allege that this Court created prejudicial error in denying Plaintiffs
due process for a fair and full opportunity to amend their Complaint to supplement the
record ar.d oppose the motion. The Motion to Amend Plaintiffs’ Complaint was filed
subsequent to argument on the Preliminary Objections. In addition, Plaintiffs were
afforded the opportunity for argument on the Preliminary Objections. Once the decision
was handed down by this Court on December 2, 2004, dismissing Plaintiffs’ Complaint,
'there was no basis to hold a hearing on the Motion to Amend Complaint as the Complaint
had beenl dismissed.

Plaintiffs next contend that this Court ignored the Motion for Leave to File
Amended Complaint with an Order until the hearing held upon the Petition for

Reconsideration. The Court is not quite clear as to what Plaintiffs are alleging in this

matter. However, the Court was satisfied that there was no basis to reconsider its Order of




@ @
December 2, 2004 and grant Plaintiffs leave to Amend their Complaint.

Plaintiffs next alleged this Court erred by violating Pa. Rules of Civil Procedure
Proscript-on Against Presumption and thus allowing unproven Preliminary Objections to
stand; 2) preventing the natural, invited and countered reply of Plaintiffs to a previous
pleading; 3) allowing such reply brief to be valued against Plaintiffs and not enter the
same in the file or record in denying Plaintiffs an opportunity to both express his claims
and resolve any controversy pertinent to the‘issues by use of the courtroom blackboard.
This Court is unaware how it violated the Pa. Rules of Civil Procedure. Plaintiffs had an
opportunity to be fully heard by this Court through their argument made during the
hearing ¢n the Preliminary Objections. The Court did, in fact, read all briefs filed by both
parties prior to rendering a decision in this matter. Plaintiffs did have adequate
opportunity to argue their position against the granting of the Preliminary Objections.
Lastly, at no time to this Court’s recollection, did Plaintiffs ever request to use the
Courtrocm blackboard. Nevertheless, this Court does not believe that, even if the use of
the blackboard was requested and the same granted, it would have changed this Court’s
decision.

Flaintiffs next allege that this Court exceeded the scope of judgment and authority
and that the resulting dismissal of the Complaint was an invalid application and
presumptuous determination of a future event in which the elements remained yet to be
proven. This Court does not understand what Plaintiffs are alleging in this matter and the
allegaticn is not substantiated by the record and this Court shall not address the same.

Next, Plaintiffs allege that this Court committed an egregious neglect of the

known construction and scope of existing law. This Court relied upon the Doctrine of res




judicata in rendering its decision. The Doctrine of res judicata “holds that an existing
final judgment rendered upon the merits without fraud or collusion, by a Court of
competent jurisdiction, is conclusive of causes of action and of facts or issues thereby
litigated, as to the parties and their privies, in all other actions in the same or any other

judicial tribunal of concurrent jurisdiction”. Day v. Volkswagenwerk Aktiengeselschatt,

318 Pa. Super. 225,464 A.2d 1313, 1316 (1983).  “The original cause is “barred” by a
judgment for the Defendant and “merged” in one for the Plaintiff.” Id at 1316. “Res
judicata bars not only those issues actually raised but also those issues which could have
been litigated in the first action.” Id at 1318.

For the doctrine of res judicata to prevail there must be a concurrence of four
conditions: 1) identity of the issues sued upon; 2) identity of the causes of action; 3)
identity of the parties to the action; and 4) identity of the quality or capacity of the parties
suing or being sued”. Id_at 1317. The Court is satisfied that the above conditions were
satisfied in this case. First, the two cases filed by Plaintiffs are based upon the identical
facts and circumstances and are based upon the same alleged acts and omissions of

Defendant, Central Volkswagen; 2) the parties to both actions are identical; 3) Plaintiffs
are asserting, in the present action, the same rights as were asserted in the Magisterial
District Judge action; and 4) Plaintiffs” Complaint seeks essentially the same relief as
they sought and was obtained by Plaintiffs in the Magisterial District Judge’s action.

“Where the doctrine of res judicata is otherwise applicable, its invocation will not
be precluded or impaired because the prior judgment was entered in an action before a

district justice.” A.C. Elfman and Sons. Inc. V. Cline, 355 Pa. Super. 394,513 A.2d 488,

490 (1986). Upon review of the record by this Court, the Court is satisfied that the same




claims were pursued by Plaintiffs in the proceedings before the Magisterial Judge as are
now being asserted by Plaintiffs in this case. This Court is satisfied that under the
doctrine of res judicata, Plaintiffs cannot, in the present case, pursue any part of the
claims that were or that could have been asserted before the Magisterial Judge.
Plaintiffs are not permitted to split the causes of action that formed the basis of
both the Magisterial District Judge action and the present action. “The law does not
permit the owner of a single or entire cause of action to divide or split that cause as to

make it tke subject of several actions.” Kessler v. Old Guard Mutual Insurance Company,

570 A.2d 569, 573 (Pa. Super. 1990), appeal dismissed, 517 Pa. 82, 534 A.2d 768 (1987).
This Court is satisfied that Plaintiffs have no viable claims to present in this
matter. There exists no case or controversy presently existing over which this Court might

exercise jurisdiction.

Lastly, this Court is satisfied that Plaintiffs have no standing to pursue the claims
that were the subject of the prior judgment and for which Plaintiffs received a judgment
and satisfaction.

For all the foregoing reasons, this Court sustained the Preliminary Objections and

dismissed Plaintiffs’ Complaint in its entirety with prejudice.

BY THE COURT,

72 @LWZ/ |

PAUL E. CHERRY,
JUDGE
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April 11, 2005

Richard D. Sell and Linda H. Sell, Appellants -

V.
Central Volkswagen, Inc.

Initiating Document: Notice of Appeal
Case Status: Active
Case Processing Status: April 5, 2005

Journal Number:
Case Category: Civil

Awaiting Original Record

CaseType: Assumpsit

Consolidated Docket Nos.:

Related Docket Nos.:

.Next Event Type: Case Initiation

Next Event Type: Docketing Statement Received

Next Event Type: Original Record Received

SCHEDULED EVENT

Next Event Due Date: April 5, 2005
Next Event Due Date: April 25, 2005
Next Event Due Date: May 16, 2005
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"iAppeaI Docket Sheet
Docket Number:

L)

559 WDA 2005

April 11, 2005

.)

'éuperior,Court of Pennsylvania

COUNSEL INFORMATION

Appellant Sell, Richard D.
Pro Se: ProSe Appoint Counsel Status:
IFP Status: No
Appellant Attorney Information:
Attorney: Sell, Richard D
Bar No.: Law Firm:
Address: 124 Four Seasons Drive
Reynoldsville, PA 15851
Phone No.: (814)653-9298 Fax No.;
Receive Mail: Yes
E-Mail Address:
Receive E-Mail: . No
Appellant Sell, Linda H
Pro Se: ProSe Appoint Counse! Status:
IFP Status: No
Appellant Attorney Information:
Attorney: Sell, Linda H
Bar No.: Law Firm:
Address: 124 Four Seasons Drive
Reynoldsville, PA 15851
Phone No.: (814)653-9298 Fax No.:
Receive Mail: No
E-Mail Address:
~ Receive E-Mail: No
Appellee Central Volkswagen, Inc.
Pro Se: Appoint Counsel Status:
IFP Status:
Appellee Attorney Information:
Attorney: Shreckengost, Bryan K.
Bar No.: 69098 Law Firm:
Address: One Oxford Centre, 38th FI.
301 Grant Street
Pittsburgh, PA 15219
Phone No.: (412)263-2000 Fax No.:
Receive Mail: Yes
E-Mail Address:
Receive E-Mail: No
FEE INFORMATION
Paid
Fee Date Fee Name Fee Amt Amount Receipt Number
4/5/05 Notice of Appéal 60.00 60.00 20056SPRWDO000402
4/11/2005
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April 11, 2005

":“uperior Court of Pennsylvania

TRIAL COURT/AGENCY: INFORMATION

Court Below:  Clearfield County Court of Common Pleas

County: Clearfield Division: Civil
Date of Order Appealed From: February 14, 2005 Judicial District: 46
Date Documents Received: April 5, 2005 Date Notice of Appeal Filed: March 16, 2005
Order Type: Order Entered: OTN:
Judge: Cherry, Paul E. Lower Court Docket No.:  NO. 04-940-CD
Judge
ORIGINAL RECORD CONTENTS
Original Record Item Filed Date Content/Description
Date of Remand of Record:
BRIEFS
DOCKET ENTRIES
Filed Date Docket Entry/Document Name Party Type Filed By
April 5, 2005 Notice of Appeal Filed
Appellant Sell, Richard D.
Appellant Sell, Linda H
April 11, 2005 Docketing Statement Exited (Civil)

Western District Filing Office

4/11/2005
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David A. Szewczak, Esq: Western District 310 Grant Street. Suite 600

Prothonotary Pittsbureh. PA 15219-2297
Eleanor R. Valecko April 11, 2005 412-565-7592
Deputy Prothonotary Www.superior.court.state.pa.us

Mr. William A. Shaw
Prothonotary

Clearfield County Courthouse
230 East Market Street
Clearfield, PA 16830

Re: 559 WDA 2005

Richard D. Sell and Linda H. Sell, Appellants
V.
Central Volkswagen, Inc.

Dear Mr. Shaw;

Enclosed please find a copy of the docket for the above appeal that was recently filed in the
Superior Court. Kindly review the information on this docket and notify this office in writing if
you believe any corrections are required.

Appellant’s counsel is also being sent a Docketing Statement, pursuant to Pa.R.A.P. 3517,
for completion and filing. Please note that Superior Court Dockets are available on the Internet
at the Web site address printed at the top of this page. Thank you.

Very truly yours,

Eleanor R: Valecko

Deputy Prothonotary
MLR
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUTY, PENMSYLVANIA
€IVIL DIVISION

RICHARD D. SELL and
LINDA H. SELL

V.

CENTRAL VOLKSWAGEN, INC.

* % ok ok % % X ok % X % F % ¥

NO, 04-940-CD

CONCISE STATEMENT
OF MATTERS COMPLAINED
OF OR APPEAL

REQUEST FOR A STATEMENT
OF DECISION

Filed By Plaintiff,
Richard D. Sell, Pro-Se

Plaintiffs:

Richard D. Sell and
Linda H. Sell

124 Four Seasons Drive

Reynoldsville, PA 15851

(814)653-9298

William A. Sha
. W
Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUTY, PENMNSYLVANIA
CIVIL DIVISION

RICHARD D. SELL and
LINDA H. SELL

V. NO. 04-940-CD

CENTRAL VOLKSWAGEN, INC. CONCISE STATEMENT
OF MATTERS COMPLAINED
OF ON APPEAL

REQUEST FOR A STATEMENT
OF DECISION

Filed By Plaintiff,
Richard D. Sell, Pro-Se

* Ok ok ok % ok ¥ % Ok % * * *

CONCISE STATEMENT OF MATTERS
COMPLAINED OF ON APPEAL

AND NOW, having been notified by an ORDER of March 17,
2005 by this Court, Plaintiffs Richard D. Sell and Linda H.
Sell hereby file a concise statement of matters complained
of on their Appeal.

Plaintiffs assert the following Concise Statement
which represents the Matters Complained Of On Appeal and
which are issues of reversible error for the following five
reasons, in that:

First, this Court created prejudicial error in denying



Plaintiffs due process for a full and fair opportunity to
amend their complaint, to supplement the record and oppose
the motion. Further, that Judge Cherry denied Plaintiffs’
their right to Hearing (of December 9) with regard to their
Amended Complaint with summary dismissal of their entire
case with an ORDER of dismissal of December 2, 2004.

Second, Plaintiffs’ Motion For Leave To File Amended
Complaint With An Order, filed January 7, 2005, was ignored
by Judge Cherry, until the Hearing upon Petition For
Reconsideration on February 14, 2005, when Judge Cherry
referenced Plaintiffs’ Motion For Leave To File Amended
Complaint, With An Order; but, denied the existence of an
attached Order, which indeed, was in the file. This
inaction and refusal to comnsider, and to grant Plaintiffs
an Amended Complaint thus prejudiced, and discredited the
singularly dispositive instrument, whereby Plaintiffs might
assert their claims, relative to the Motion.

Third, this Court erred by the Rules Of Court as
enumerated here below, thus enabling unfair advantage to
Defendant, with corresponding injury to Plaintiffs by:

Violating the PA RCP proscription against presumption,
despite Plaintiffs’ objections in their arguments, and by
their Petition, thus allowing unproven preliminary

objections to stand.



Preventing the natural, invited, and “of course” Counter
Reply of Plaintiffs to a previous pleading of Reply Brief.

Allowing such Reply Brief to be valued against
Plaintiffs, with unfavorable decision, but to not enter
same in the file or record; and, to allow for or otherwise
peémit challenge of adverse party’s last submission of
“evidence”.

Denying Plaintiff opportunity to both, express his
claims, and, to resolve any controversy pertinent to the
issues by use of the Courtroom blackboard.

Fourth, Judge Cherry, exceeded the scope of his judgment
and authority by hearing of February 14, 2005, in which his
opinion as to the future value of Plaintiffs’ case in chief
was used as a pretext of sustaining adverse party’s
affirmative defense. Resulting judgment of Dismissal was
an invalid application, and presumptuous determination of a
future event of which the elements remained yet to be
proved.

Fifth, Judgment of this Court, of February 14, 2005, is
a result of a particular, egregious neglect of the known
construction and scope of existing law, with specific
reference to Judge’s statements as to what is “not fraud”,

or cognizable in fraud, as compared to the PA CPL.



Fundamental, reversible error by this judgment is in its
nonconformance with, and misinterpretation of the PA CPL,

which is based on fraud.

REQUEST FOR A STATEMENT OF DECISION

And Now, having filed a Concise Statement Of The
Matters Complained Of On Appeal, by Order of March 17,
2005, Plaintiff Richard D. Sell, on behalf of Richard D.
Sell and iLinda H. Sell, upon their foregoing Concise
Statement Of Matters Complained Of, do hereby request of
the Honorable Judge Paul E. Cherry a Request For A

Statement of Decision.

éégéaré DJ‘Sef%? pro se



IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

RICHARD D.SELL AND
LINDA H. SELL

v.

CENTRAL VOLKSWAGEN, INC.

* ok % ok * A

NO. 04-940-CD
PROOF OF SERVICE
By Plaintiffs:

Richard D. Sell and
Linda H. Sell

124 Four Seasons Srive
Reynoldsville, PA 15851

(814) 653-9298
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Proof of Service

We hereby certify that a true and correct copy of Plaintiffs'
NOTICE OF APPEAL and REQUEST FOR TRANSCRIPT has been served,
by handfsMarch 16, 2005 wupon:

The Honorable Paul E. Cherry'*
Court of Common Pleas

230 Market Street

Clearfield, PA 16830;

and upon:

Court Reporters Office ¥
Clearfield County Courthouse
230 Market Street

Clearfield, PA 16830;

and upon:

Bryan K. Schrekengost, Esquire

Pietragallo, Bosick & Gordon
Attorneys at Law

The Thirty-Eighth Floor

One Oxford Centre

Pittsburgh, Pa 15219-6404

By Plaintiffs, Pro-Se:

AW 2%




Proof of Service

We hereby certify that a true and correct copy of Plaintiffs'

NOTICE OF APPEAL and REQUEST FOR TRANSCRIPT has been served,
¥

by hand, March 16, 2005 upon:

The Honorable Paul E. Cherry*
Court of Common Pleas

230 Market Street

Clearfield, PA 16830;

and upon:

Court Reporters Office*
Clearfield County Courthouse
230 Market Street
Clearfield, PA 16830;

and upon:

Bryan K. Schrekengost, Esquire

Pietragallo, Bosick & Gordon
Attorneys at Law

The Thirty-Eighth Floor

One Oxford Centre

Pittsburgh, Pa 15219-6404

By Plaintiffs, Pro-Se:

At D LD
é:;jfzqv«z,$5ﬂ3x44aé%{




®ffice of the Prothonotary

GRANT BUILDING
310 GRANT STREET, SUITE 600
PITTSBURGH, PA 15219-2207
DAVID A. SZEWCZAK, ESQUIRE
PROTHONOTARY (412) 565-7592
FAX: (412) 565-7711
ELEANOR R. VALECKO WEBSITE: www.superior.pacourts.us
DEPUTY PROTHONOTARY
March 23, 2005
William Shaw, Prothonotary
Court House

Clearfield, Pa. 16830

In Re: Sell v Central Volkswagen Inc.
No. 04-940-CD

Dear Mr. Shaw:

‘When appellants amend their proof of service to verify that the trial court judge
and court reporter received a copy — and provide us with an original signature from Linda -
Sell - kindly return this appeal to our office.

Very truly yours,

DEPUTY PROTHONOTARY
ERV/smc .
Cec: Richard and Linda Sell

B



@The Superior Gourt of Fennsylania

Office of the Prothonotary

GRANT BUILDING
310 GRANT STREET, SUITE 600
PITTSBURGH, PA 15219-2297

DAVID A. SZEWCZAK, ESQUIRE
PROTHONOTARY

ELEANOR R. VALECKO
DEPUTY PROTHONOTARY

William Shaw, Prothonotary
Court House
Clearfield, Pa 16830

In Re: Sell v Central Volkswagen Inc.

No. 04-940-CD

Dear Mr. Shaw:

(412) 565-7592
FAX: (412) 565-7711
WEBSITE: www.superior.pacourts.us

March 23, 2005

W\ ‘uo
Willi}m A Sfla\w\"
Prothonotary/Clerk of Courts

When appellants amend their proof of service to verify that the trial court judge
and court repcrter received a copy — and provide us with an original signature from Linda

Sell — kindly return this appeal to our office.

ERV/smc
Cc: Richard and Linda Sell

Very truly yours,

)

DEPUTY PROTHONOTARY



IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
RICHARD D. SELL and
LINDA H. SELL
V. : NO. 04-940-CD

CENTRAL VOLKSWAGEN, INC.

ORDER
AND NOW, this 17" day of March, 2005, the Court having been notified of
Appeal to the Superior Court of Pennsylvania in the above captioned matter, it is the
ORDER of this Court that Richard D. Sell and Linda H. Sell, Appellants, file a concise
statement of the matters complained of on said Appeal no later than fourteen (14) days

herefrom, as set forth in Rule 1925(b) of the Rules of Appellate Procedure.

BY THE COURT,

PAULE. CHERRY, M%Ja/
JUDGE

MAR 172005 @

H* e /
William A. Shaw
Prothonotary
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Sher cuen Go

@ @ (A




FILED

MAR 17 2005

William A, Shaw
Prothqnotary
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PEMNSYLVANIA
CIVIL ACTION

RICHARD D. SELL AND *
LINDA H. SELL * CIVIL DIVISION
%*
PLAINTIFFS * No. 04-940-CD
*
V. * NOTICE OF APPEAL
*
CENTRAL VOLKSWAGEN, INC. * REQUEST FOR TRANSCRIPT
*
DEFENDANT : Pro-Se
* Filed by:

Richard D. Sell and
Linda H. Sell

124 Four Seasons Drive
Reynoldsville, PA 15851
(814-653-9298)

FILED @os 0
Qeislid oo

I(Z(‘.v'usa,ge -,
William A. Shaw Ce. or
Prothonotary/Clerk of Courts “Curted ) K # /59
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

RICHARD D. SELL AND *
LINDA H. SELL : NO. 04-940-CD
Plaintiffs * NOTICE OF APPEAL
*
V. * REQUEST FOR TRANSCRIPT
*
CENTRAL VOLKSWAGEN, INC. *
*
Defendant *

NOTICE OF APPEAL

Notice is here given that Richard D. Sell and Linda H. Sell,
the above-named Plaintiffs, hereby appeal to the Superior
Court of Pennsylvania from the Order entered in this matter on

the /ﬁﬁ/( day of Z£ » 2005. This Order has been entered in
the docket as €videnc by the attached copy of the

docket entry.

124 Four Seasons Drive

Reynoldsville, PA 15851

814-653-9298



REQUEST FOR TRANSCRIPT

I hereby request the transcript in the above-captioned case,
NO. 04-940-CD, with reference hearing dates of 2-14-05, and 11-
05-04.

Plaintiff, pro-se

E/{éléﬁiq.' Sell



PROOF OF SERVICE

I hereby certify that a true and correct copy of the foregoing
NOTICE OF APPEAL, and REQUEST FOR TRANSCRIPT has been served this
éﬂ! day of March, 2005, by pre-paid, U.S. mail on:

Bryan Schrekengost, Esquire

Pietragallo, Bosick & Gordon
Attorneys at Law

The Thirty-Eighth Floor

One Oxford Centre

Pittsburgh, PA 15219-6404

by:

4 Lo

Richard D. Sell



FilL.ED

MAR 16 2005

William A. Shaw
Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

RICHARD D. SELL, al,
Plaintiffs
vs. NO. 04-940-CD
CENTRAL VQLKSWAGEN,

Defendants

* % ok o *

ORDER OF COURT

NOW, this 14th day of February, 2005, following
argument on plaintiff's petition for reconsideration, the
Court having reviewed the file in its entirety, IT IS THE
ORDER OF THIS COURT that said petition be and is hereby

denied.

BY THE COURT:

Paul E. Cherry
Judge

G O 233ﬂ# ﬁ;ﬂwaﬁ'
FEB 1-7 2005 s

William A, Shaw %9\\)
Prothonotary ~
Bhslos: foxcopy o Moy Shveeed ggost
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANTA
CIVIL ACTION

RICHARD D.SELL AND CIVIL DIVISION
LINDA H. SELL,
NO. 04-940-CD
Plaintiffs
AFFIDAVIT OF SERVICE

V.
CENTRAL VOLKSWAGEN INC.,
Filed on Behalf of
Plaintiffs by
Richard D. Sell

Defendant

e et Nt it i’ e et et el et et et

pro-se
Plaintiffs:
Richard D.and Linda H. Sell
124 Four Seasons Drive

Reynoldsville, PA 15851
(814-653-9298)

FILED, “%
¥ gl

William A. Shaw
Prothonotary/Clerk of Courts

ON
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CERTIFICATION OF SERVICE

I hereoy certify that a true and correct copy of the

of the December 22, 2004 Order of Court was served, along with
a request for issuance of an Order for Amendment of Complaint,
with underlying petition, served on Defendant's Counsel, Bryan
Shreckengost, Esq., by lst class, U.S. mail, postage prepaid
on January 14, 2005, to:

Pietragallo, Bosick & Gordon

Attorneys At Law
The Thirty-Eighth Floor

One Oxford Centre
Pittsburgh, PA 15219

Respectfully submitted,

AWy,

Richard D. Sell, pro-se
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

RICHARD D. SELL AND LINDA H. SELL CIVIL DIVISION

)
)
Plaintiffs ) NO: 04-940-CD
V. )
)
CENTRAL VOLKSWAGEN, INC. ) PLAINTIFFS' MOTION FOR
) LEAVE TQ FILE AMENDED
) COMPLAINT, WITH AN ORDER
Dafendant )
) Filed on Behalf of
) Richard D. Sell and
) Linda H. Sell
)
)

Pro-Se

FILED
3

()
0/ U
JAN 07}{%

William A Shay
Prothmotary/Clerk Of Courts
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

RICHARD D. SELL AND LINDA H. SELL CIVIL DIVISION

)
)

Plaintiffs ) NO: 04-940-CD

V. )
)
CENTRAL VOLKSWAGEN, INC. ) PLAINTIFFS' MOTION FOR

) LEAVE TO FILE AMENDED
) COMPLAINT, WITH AN ORDER

Dzfendant )
) Filed by Richard D. Sell
) Pro-Se

Plaintiffs:

Richard D. Sell and
Linda H. Sell

124 Four Seasons Drive
Reynoldsville, PA 15851

MOTION TO FILE AMENDED COMPLAINT

AND NOW, comes the Plaintiffs Richard D. Sell and
Linda H. Sell, by Richard D. Sell, pro-se, and file this request

for the Amendement of their Complaint.

INTRODUCTION

Because Plaintiffs have received an ORDER from this Court
with regard to a hearing on Plaintiffs' PETITION FOR
RECONSIDERATION scheduled for February 14, 2005, Plaintiffs
now seek to amend their Complaint. As it would appear,

Plaintiffs have not yet been granted leave to file an AMENDED



COMPLAINT, they hereby request that permission be granted to do

so, by way of an ISSUANCE of an ORDER hereto attached.

ARGUMENT

Because this Honorable Court is familiar with Plaintiffs’
prior request for Leave To File an Amended Complaint and for
their reasons of subserving their original Complaint with more
particular allegations, an Amended Complaint as requested, will
also effect an economy for the proceedings of an HEARING, (as
being timely for the PETITION FOR RECONSIDERATION), scheduled
for February 14, 2005.

History of this case shows Plaintiffs' intent not to
delay HEARING with regard to PRELIMINARY OBJECTIONS, by their
advanced, timely submission of Plaintiffs' PROPOSED AMENDED
COMPLAINT, which as yet remains unapproved.

Rule 1033 of the Pennsylvania Rules of Civil Procedure
permits a party to amend its complaint by leave of court. The
rule also provides that "[t]he amended pleadings, even though
they give rise to a new cause of action or defense" and also
allows amendment "to conform the pleading to the evidence
offered or admitted."Id. The trial court has broad discretion in

determinng whether to allow amendment. Capobianchi v. BIC Corp.,

446 Pa. Super. 130,666 A2d 344, 346(1995).
Amendments are to be liberally permitted except where

surprise or prejudice to the other party will result, or where



the amendment is against a positive rule of law”". Burger v.

Borough of Ingram, 697 A2d. 1037, 1041 (Pa. Commw. 1997); Roach

v. Port Auth. of Alleghany County. 380 Super. 28,30,550 A2d.

1346,1347 (1988) (the right to amend the pleadings should not be
withheld whare some reasonable possibility exists that the
amendment can be accomplished successfully.")

For this reason, and for reason of arguments advanced by
Plaintiffs' PETITION FOR RZCONSIDERATION, filed December 17,
2004, Plaintiffs define a specific claim(s) (of fraud) on

which relief could be granted, c.f. Werner v.Zazyczny, 545 Pa.

570,583,681 A.2d 1331,1338 (1996). Likewise, Defendant's REPLY
BRIEF raises a new matter, upon which a new cause of action in
fraud can bes asserted.
For these rsasons, and because no evidence of prejudice has been
presented which would compel this Court to rule otherwise,
Plaintiffs' Motion should be granted, with respect to cognizable
actions in fraud.
CONCLUSION

WHEREAS, Plaintiffs, by virtue of their prior request for

the relief of filing an AMEZNDED COMPLAINT, move this Honorable

Court to grant Plaintiffs leave to file an AMENDED COMPLAINT as

2;222:i;;11y submitted,

Richard D. Sell

set forth in the attached ORDER.



FILED

JAN 0 7 2005

William A. Shaw
vﬂoSoaonQ\Qm} of Courtg



PSR B

IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANTA
CIVIL DIVISION

RICHARD D. SELL AND LINDA H. SELL

Plaintiffs

V. NO: 04-940- CD

CENTRAL VOLKSWAGEN, INC.

Dafendant

ORDER
AND NOW, this  th day of January, 2005, upon
consideration of Plaintiffs' Motion for Leave to File an Amended
Complaint, it is the ORDER of this Court that Plaintiffs are
hereby directed to file their Amended Complaint within ten(10)

days from tne date of entry of this ORDER.

BY THE COURT,

PAUL E. CHERRY
JUDGE
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL ACTION
RICHARD D. SELL and LINDA H. SELL, ) CIVIL DIVISION
)
Plaintiffs, ) No.: 04-940-CD
)
v. )
) DEFENDANT, CENTRAL
CENTRAL VOLKSWAGEN, INC., ) VOLKSWAGEN, INC.’S
) OPPOSITION TO PETITION FOR
Defendant. ) RECONSIDERATION
Filed on Behalf of:

#788855

Defendant Central Volkswagen, Inc.

Counsel of Record:

Bryan K. Shreckengost, Esq.
PA ID #69098

Pietragallo, Bosick & Gordon
Firm No. 834

The Thirty-Eighth Floor

One Oxford Centre
Pittsburgh, PA 15219

FILED

JAN 032005 ¢
Wil £ ds—
Prothonotary/Clerk of Courts

(412) 263-2000
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IN THE COJRT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL ACTION
RICHARD D. SELL and LINDA H. SELL, CIVIL DIVISION
Plaintiffs, No.: 04-940-CD

V.
CENTRAL VOLKSWAGEN, INC,,

Defendant.

i i N g T g

DEFENDANT, CENTRAL VOILKSWAGEN, INC.’S
OPPOSITION TO PETITION FOR RECONSIDERATION

AND NOW, comes the Defendant, Central Volkswagen, Inc., by and through its
attorneys, Pietragallo, Bosick & Gordon, and files this opposition to Plaintiffs’ Petition for
Reconsideration.

L. INTRODUCTION

Because this Honorable Court is familiar with the facts of this case, they will not be
repeated here. Suffice it to say, after the filing of various Complaints and Amended Complaints,
this Honorable Court by Order dated December 2, 2004 dismissed this action with prejudice.
Attached hereto as Exhibit “A” is a copy of this Honorable Court’s December 2, 2004 Order.

On or about December 18, 2004, Plaintiffs filed their Petition for Reconsideration of the
dismissal order. In their petition, Plaintiffs contend, apparently, that statements contained in
their Complaint and Amended Complaint and the exhibits attached to both of those pleadings
should not have been considered by the Court when ruling upon Defendant’s Preliminary
Objections. It further appears that Plaintiffs are contending that they should be granted leave to

file a further amended pleading to attempt to prolong this litigation.

#788855



For the reasons more fully described herein, as well as for the reasons previously argued
by Defendants in their Preliminary Objections, Plaintiffs” Request for Reconsideration should be
denied.

II.  ARGUMENT

A.  Plaintiffs’ Claims Are Barred As A Matter Of Law

As more fully set forth in Defendant’s Preliminary Objections, Brief in Support of
Preliminary Objections and Reply Brief in Support of Preliminary Objections and, as more fully
argued by counsel for Defendant during the hearing held on Nevember 5, 2004, the claims
Plaintiffs are attempting to assert in this action are barred, as a matter of law. Plaintiffs’ attempts
to avoid the preclusive effect of res judicata and to attempt to avoid Defendant’s other legal
defenses are simply unavailing. As clearly set forth in their pleadings, Plaintiffs’ present claims
arise out of the same facts and circumstance that gave rise to Plaintiffs’ claims in the district

justice proceedir.gs. Plaintiffs have already had one recovery and they are not entitled to

another.

1

B. Plaintiffs Should Not Be Permitted To File A Further
Amended Complaint

“A court Iis not required to allow amendment of a pleading if a party will be unable to

state a claim on :which relief could be granted.” Werner v. Zazyczny, 545 Pa. 570, 681 A.2d

1331, 1338 (1996). In this case, Plaintiffs have already filed at least one Amended Complaint,
which reiterates the same claims asserted by them in their initial Complaint, all of which claims
are barred as a matter of law. This Honorable Court may properly refuse Plaintiffs leave to file a
further amended pleading insofar as Plaintiffs are unable to state any claim upon which relief
might be granted based upon the facts and circumstances already articulated. See Baravordeh v.

Borough Council of Prospect Park, 699 A.2d 789 (Pa. Commw. 1997) (trial court properly

#788855 -2-



refused the plaintiff a second opportunity to amend his pleading where the first amended
pleading contained most of the same allegations and requested exactly the same relief as the
initial pleading and plaintiff could not under any amendment state a claim as a matter of law),
alloc. denied, 725 A.2d 183 (Pa. 1998).

Because the Plaintiffs simply cannot state any presently cognizable claim, the Plaintiffs

should not e allowed to file further amended pleadings.

III. CONCLUSION

For the reasons stated herein, as well as for the reasons more fully set forth in
Defendant’s Preliminary Objections and Defendant’s briefing and argument in support of its
Preliminary Objections, as well as for the reasons set forth in this Honorable Court’s
December 2, 2004 Order, Defendant, Central Volkswagen, Inc., respectfully requests this
Honorable Court deny Plaintiffs’ Petition for Reconsideration.

Respectfully submitted:

PIETRAGALLO, BOSICK & GORDON

Attorneys for Defendant,
Central Volkswagen, Inc.

#788855 -3-
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
RICHARD D. SELLand : NO. 04-940-CD
LINDA H. SELL :
\
CENTRAL VOLKSWAGEN, INC.
ORDER

AND NOW, this 2™ day of December, 2004, following argument on Preliminary
Objections to Plaintiffs Complaint filed on behalf of Defendant, Central Volkswagen,
Inc., and the timely receipt of Briefs, upon consideration of the same, the Court is
satisfied that Plaintiffs are barred by the Doctrine of Res Judicata. It is the ORDER of this
Court thas the Preliminary Objections be and are hereby SUSTAINED. Plaintiff’s
Complaint is hereby DISMISSED in its entirety with prejudice.

BY THE COURT,

s/ Paul E. Cherry

PAUL E. CHERRY,
JUDGE

{ hereby ceriify 4vie 1o be afrue
7o atteste he original

Atiest.
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing DEFENDANT, CENTRAL
VOLKSWAGEN, INC.’S OPPOSITION TO PETITION FOR RECONSIDERATION was, on

this 30™ day of Dscember 2004, served by first-class U.S. mail, postage prepaid, on:

Richard D. Sell

Linda H. Sell

RR 1 Box 212 B-1
Reynoldsville, PA 15851

#788855
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION

RICHARD D.SELL AND
LINDA H. SELL,

CIVIL DIVISION

NO. 04-940-CD
Plaintiffs
AFFIDAVIT OF SERVICE

V.
CENTRAL VOLESWAGEN INC.,
Filed on Behalf of
Plaintiffs by
Richard D. Sell

Defendant

— e e e e e e e e e S e e

pro-se
Plaintiffs:

Richard D.and Linda H. Sell
124 Four Seasons Drive
Reynoldsville, PA 15851
(814-653-9298)

FIL 0
o ml@feg D/v&
DEC 212 4

kumnwA.Shaw
Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION

RICHARD D. SELL and LINDA H. SELL, CIVIL DIVISION

Plaintiffs No. 04-%40-CD

CENTRAL VOLESWAGEN, INC.,

.

DEFENDANT

AFFIDAVIT OF SERVICE

I hereby certify that a copy of the foregoing
RESPONSE TO DEFENDANT'S REPLY BRIEF was, on thisgfﬁﬁ day of
December, 2004, served by first-class mail, postage prepaid, on:

Bryan K. Shreckengost, Esq.

Pietragallo, Bosick & Gordon,
Attorneys At Law

The Thirty-Eighth Floor

One Oxford Center

Pittsburgh, PA 15219

iy,



FILED

DEC 2 1 2004

William A. Shaw
Prothonctary/Clerk of Courts
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
: CIVIL DIVISION

RICHARD D. SELL and )
LINDA H. SELL )
V. ) NO. 04-940-CD

CENTRAL VOLKSWAGEN, INC., )

ORDER
AND NOW, this My of December, 2004, following
consideration of Plaintiffs' Petition For Reconsideration, it
is the ORDER of this COURT that hearing be held with regard to

said Petiticn on the |4 day of&ﬂ‘%, 20Q_§ beginning
at |20 o'clockf_.M. in i

A=) of the Clearfield

County Courthouse, Clearfield, Pennsylvania.

BY THE COURT,

Czté

PAUL E. CHERRY,

FILED

0 Q5T /é(’zo
g DEC 2 3 2004

William A. Shaw
Prothonotary @



IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

RICHARD D. SELL AND CIVIL DIVISION

LINDA H. SELL
' NO. 04-940-CD
Plaintiffs
PETITION FOR RECONSIDERATION
V.

CENTRAL VOLESWAGEN, INC.

Defendant

Richard D. Sell, pro-se

Plaintiffs:
Richard D. and linda H. Sell
124 Four Seasons Drive
Reynoldsville, PA 15851

(814-653-9298)

FILED r
ff)/Qrélj | P5
DEC 2 12004

%, William A. Shaw
rothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

RICHARD D. SELL AND CIVIL DIVISION

LINDA H. SELL
NO. 04-940-CD
Plaintiffs
PETITION FOR RECONSIDERATION
V.

CENTRAL VOLKSWAGEN, INC.

Defendant

L i S N R N e . P e

Richard D. Sell, pro-se
Plaintiffs:
Richard D. and linda H. Sell
124 Four Seasons Drive
Reynoldsville, PA 15851

(814-653-9298)

PETITION FOR RECONSIDERATION

AND NOW, comes Richard D. and Linda H.Sell, by Richard D.

Sell, pro-se, and file this PETITION.

INTRODUCTION

Plaint-_ffs, incorporates herein all the preceeding
references of facts and argument upon which this Honorable
Court rendered judgement with an ORDER on December 2, 2004.

Defendant has raised a new matter, BY REPLY BRIEF,on

grounds, which are not within the issues made by any of the



pleadings of Defendant's BRIEF IN SUPPORT OF PRELIMINARY
OBJECTIONS, (not his REPLY BRIEF of November 23, 2004).
DEFENDANT'S REPLY BRIEF is in fact, a response to a PROPOSED
AMENDED COMPLAINT advanced to Defense Counsel on November

15, 2004; the first of two Proposed Amended Complaints, with
both Complaints being sent concurrent with their filing

in the Court. A Court hearing was set by ORDER of November 16,
2004, for argument on December 9, 2004. Following Plaintiffs
2nd notification on November 23, 2004, Defendant, on fhe same
day filed his REPLY BRIEF with new matter. Before Plaintiffs
could respond, an ORDER of December 2, 2004 was issued by the
Court, dismissing Plaintiffs' Complaint.

Plaintiffs, by their PETITION now seek the opportunity
to submit a COUNTER REPLY to Defendant's REPLY BRIEF, which is
a writing of a new matter, not raised by the issues that
relate to the issues heretofbre being examined. Plaintiffs
assert that new matter is an inclusion of extant issues of
their original COMPLAINT, yet undecided, pending hearing on
the PROPOSED AMENDED COMPLAINT. As submitted, said REPLY BRIEF
appears as a presumption of adoption of Plaintiffs' PROPOSED
AMENDED COMPLAINT, requiring further inquiry and response.

ARGUMENT
Plaint:ffs, by the PA Rules of Civil Procedure, 1017

assert their right to address new matter raised with REPLY to



a pleading; and by Rule 1028 (a)" Preliminary objections may
be filed by any party to any pleading...". Plaintiffs argue
that their reply, and AMENDED COMPLAINT, was merited to the
extent of: A reply or answer of PRELIMINARY OBJECTIONS,
raised, "of course"”, from Defendant's last REPLY of a new
matter; and, upon reliance and expectation of an ORDER already
granted Pla:ntiffs as regarding the hearing on Amended
Complaint. As per FRCP, Rule 15(a), "...and leave shall be
freely given when justice so requires." Plaintiffs'
ability to correct the RECORD, however was superseded, by
Court, with anORDER for dismissal. Except for any question
of substant-al disparity, raised by Defendant's unanswered
charges of contrivance and alleged fiction by Plaintiffs
design, these very questions, and new matter, was obviated by
a hearing on the Amended Complaint, and upon any controversy
as may have existed in the first place.

Therefore, by procedural integrity, the intent to give
justice was maintained by the willingness of the Court, to
at least, hear the matter before judgement on the Motion.
In fact, judgement was rendered upon, and immediately
following Defendant's unsolicited, unnecessary(adoption of
Proposed Amendment was only pending)Reply Brief. Additionally,
PA RCP 1035 states:

"If judgement is denied or is not rendered upon the whole

case or for all the relief asked and a trial is necessary, the
court when considering the motion may, if practicable, ascertain



from the pleadings, the evidence and the parties which material
facts relevant to the moticn exists without

controversy and which are actually contraverted. It shall
thereupon make an order specifying the facts that are without
controversy, including the extent to which the amount of damages
or other relief is not in controversy and directing such further
proceedings 'in the action as are just. Upon the trial of the
action the facts so specified shall be deemed established and the
trial shall be conducted accordingly."”

Additionally, the grounds upon which Defendant raises new

"evidence" are particularly pertinent by FFRCP 15(a) in that:
"If evidence is objected to at trial on the ground that
it is not within the issues made by the pleadings, the
court may allow the pleadings to be amended and shall do
so freely when the presentation of the merits of the
action will be subserved thereby and the objecting party
fails to satisfy the court that the admission of such
evidence would prejudice the party in maintaining the
party's action or defense upon the merits. The court may
grant a continuance to enable the objecting party to meet
such evidence."

Therefore, Plaintiffs right to a hearing on their Proposed

Amended Complaint was set in motion by Defendant, premature

response by Defendant requiring a response to objectionable,

new matter,ito which Plaintiffs' AMENDED COMPLAINT, REPLY,

OBJECTIONS and a hearing were right, just and necessary.
Additionally, Plaintiffs' argument now, in response to

I

Defendant's new issue, with the use of footnotes is an

attempt in itself, to contradict the known, and some

yet to be developed evidence. Moreover, Defendant's

"evidence" is not within the issues made by this latter

pleading; and, only supported by an an priori, and

untested presumption by the doctrine of res judicata.

Plaintiffs' argument for REHEARING, is evinced by the



newly evoked, fraud upon the lower court which is an

issue not intrinsic to the judgement of that ruling.

Here, Plaintiffs use this extrinsic, evidence to apply to the
entirety of their claims, while maintaining that fraud was
present, but not manifest, during the times of their

claims. This has now become Plaintiffs' a fortiori and

"gist of the action"”, and for all CPL claims of disparate
transactions. It was not manifest as operating in the first
judgement and is the fraud upon the court at district justice
level comitted by Defendant now as it is in the context of

a CPL claim of fraud, not part of the proceedings, themselves.
The test of,"gist of the action" is analagous

and particularly pertinent in Plaintiffs case. By the

citation of eToll,Inc.v.Elias/Savion Adver.,Inc., an

explanation of the "gist of action" is that,"...[Tlhe[sic]
important difference between contract and tort actions is that
the latter lie from the breach of duties imposed as a

matter of scocial policy while the former lie from the breach
of duties imposed by mutual consensus..." This principle is
precisely what Plaintiff incorporate now as they did in their
initial Complaint, although it is more clearly defined by the
above case citation. Plainitff have applied this principle in
their arguments, but have an a fortiori in the isolation of
Defendant's present issue of extra-evidential and extrinsic

fraud upon a Lower Court as evidence of all other frauds upon



contracts for which Plaintiffs make claims and continue to
declare, but for disparate transactions and types of relief.
By analogy:
Fraud upon a contract is to mere non-performance of a
contract as Fraud upon the Court is to a case being heard
in Court. Upon this analogy and point of law Plaintiffs
rely; therefore, Plaintiffs pray this Honorable Court to
Grant Relief by an ORDER to:
1. Grant Plaintiffs right to Amend their Complaint
2. Stay the ORDER of December 2, 2004, suspending CRDER

dismissing Flaintiffs claims with a HEARING with regard to
Petition

Respectfully Submitted

@D é%
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION

RICHARD D.SELL AND
LINDA H. SELL,

CIVIL DIVISION

NO. 04-940-CD
Plaintiffs
AFFIDAVIT OF SERVICE

v.
CENTRAL VOLKSWAGEN INC.,
Filed on Behalf of
Plaintiffs by
Richard D. Sell

Defendant

e et et et e e e e e e

pro-se
Plaintiffs:

Richard D.and Linda H. Sell
124 Four Seasons Drive
Reynoldsville, PA 15851
(814-653-9298)

F%LEDA’

DEC 20 2004

William A Shaw
Prothonotary/Clerk of Courts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION

RICHARD D. SELL and LINDA H. SELL, CIVIL DIVISION

Plaintiffs No. 04-940-CD

)
)
)
)
V. )
)
)
CENTRAL VOLKSWAGEN, INC., )

)

)

DEFENDANT

AFFIDAVIT OF SERVICE

I hereby certify that a copy of the foregoing
RESPONSE TO DEFENDANT'S REPLY BRIEF was, on this (/ﬁ day of
December, 2004, served by first-class mail, postage prepaid, on:

Bryan K. Shreckengost, Esqg.

Pietragallo, Bosick & Gordon,
Attorneys At Law

The Thirty-Eighth Floor

One Oxford Center

Pittsburgh, PA 15219



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL ACTION
RICHARD D. SELL and LINDA H. SELL, ) CIVIL DIVISION
)
Plaintiffs, ) No.: 04-940-CD
)
V. )
) AFFIDAVIT OF SERVICE
CENTRAL VOLKSWAGEN, INC., )
)
Defendant. ) Filed on Behalf of:

Defendant Central Volkswagen, Inc.

Counsel of Record:

Bryan K. Shreckengost, Esq.
PA ID #69098

Pietragallo, Bosick & Gordon
Firm No. 834

The Thirty-Eighth Floor

One Oxford Centre
Pitisburgh, PA 15219

(412) 263-2000

£ 6K

FILED N0
wiasar

William p

Prothonotary/c;é

™k Of Coyryg _

P
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION

RICHARD D. SELL and LINDA H. SELL,

Plaintiffs,
v.
CENTRAL VOLXSWAGEN, INC.,

Defendant.

A R R NN S S S

CIVIL DIVISION

No.: 04-940-CD

AFFIDAVIT OF SERVICE

I hereby certify that a copy of the December 2, 2004 Order of Court was served on

Plaintiffs, Richard D. Sell and Linda H. Sell at RR 1 Box 212 B-1, Reynoldsville, Pennsylvania

15851 via 1* class, U.S. mail, postage prepaid on December 7, 2004. A copy of the December 2,

2004 Order 1s attached hereto as Exhibit A.

#782750

Respectfully submitted:

PIETRAGALLO, BOSICK & GORDON

By //[/(/ ' .1 ol 4._4'_4,,

&

By K Shreckengost Es(]

Attorneys for Defendant,
Central Volkswagen, Inc.



IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
RICHARD D. SELL and : NO. 04-940-CD
LINDA E. SELL :
V.
CENTRAL VOLKSWAGEN, INC.
ORDER

AND NOW, this 2" day of December, 2004, following' argument on Preliminary
Objections to Plaintiffs Complaint filed on behalf of Defendant, Central Volkswagen,
Inc., and the timely receipt of Briefs, upon consideration of the same, the Court is
satisfied that Plaintiffs are barred by the Doctrine of Res Judicata. It is the ORDER of this
Court that the Preliminary Objections be and are hereby SUSTAINED. Plaintiff’s
Complain: is hereby DISMISSED in its entirety with prejudice.

BY THE COURT,

Js/ Paul E. Cherry

PAUL E. CHERRY,
JUDGE

| hereby ceriify th
e attes
stetarnent fi

f the original

& cLEe.

DEC 03 2004

Attest.




CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing AFFIDAVIT OF SERVICE
was, on this 7" day of December 2004, served by first-class U.S. mail, postage prepaid, on:
Richard D. Sell
Linda H. Sell

RR 1 Box 212 B-1
Reynoldsville, PA 15851

b2l

#782750
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DEC 10 2004

William A Shaw
nSSozoEQ\Qm} of Courts
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
RICHARD D. SELL and : NO. 04-940-CD
LINDA H. SELL :
V.
CENTRAL VOLKSWAGEN, INC.
ORDER

AND NOW, this 2 day of December, 2004, following argument on Preliminary
Objections to Plaintiffs Complaint filed on behalf of Defendant, Central Volkswagen,
Inc., and the timely receipt of Briefs, upon consideration of the same, the Court is
satisfied that Plaintiffs are barred by the Doctrine of Res Judicata. It is the ORDER of this
Court that the Preliminary Objections be and are hereby SUSTAINED. Plaintiff’s
Complaint is hereby DISMISSED in its entirety with prejudice.

BY THE COURT, -

N2

PAUL E. CHERRY,
JUDGE

FILEL

o 243 MCG(D%J&M

DEC 03 2004

m A. Shaw
W;‘;?gthor\oiaw @

CA




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVNIA
CIVIL ACTION

RICHARD D. SELL AND LINDA H. SELL, CIVIL DIVISION

Plaintiffs No: 04-940-CD

)
)
)
)
V. ) AFFIDAVIT OF SERVICE
)
CENTRAL VOLXSWAGEN, INC., ) Filed by Plaintiff,
) Richard D. Sell, pro-se
Defendant )

)

Filed on behalf of;

Richard D. SEll and
Linda H. Sell

124 Four Seasons Drive

Reynoldsville, PA 15851

(814) 653-9298

g
F L; o
OV&ZSZUU P
William A. Shaw

Prothonotary/Clerk of Courts




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVNIA
CIVIL ACTION

RICHARD D. SELL AND LINDA H. SELL, CIVIL DIVISION

Plaintiffs No: 04-940-CD

v.
CENTRAL VOLKSWAGEN, INC.,

Defendant

N e e e e e e

AFFIDAVIT OF SERVICE

I hereby certify that a copy of the November 16 Order of
Court was served on Bryan K. Shreckengost, attorney for
Defendant, of Pietragallo Bosick & Gordon, Attorneys At Law,
at One Oxford Center, Pittsburgh, Pennsylvania, 15219, via
lst class, U.S. mail, postage paid, on November 23, 2004.

A copy of the November 16, 2004 Order is attached hereto.

Respectfully submitted,

Sell, Plaintiff

Richard D.
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION
RICHARD D. SELL AND LINDA SELL
V. : NO. 04-940-CD

CENTRAL VOLKSWAGEN, INC.

ORDER
AND NOW, this 16™ day of November, 2004, upon consideration of the Plaintiff’s

Motion for Leave to File an Amended Complaint, it is the ORDER of this Court that hearing

be held w.th regard to said Motion on the g_ day of b 2ce minec |, 2004, beginning

at 10:20 o’clock A_ M. in Courtroom No. 2 of the Clearfield County

Courthouse, Clearfield, Pennsylvania.

BY THE COURT,

/s/ Paul E. Cherry

PAUL E. CHERRY,
JUDGE

I hereby cerlifv this to be a true
and attested cooy of the original
strtemant fi'ad in this case.

NOV 16 2004

Attest "o gl
F - onotary/
C...k of Courts
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION

RICHARD D. SELL AND LINDA H. SELL, ) CIVIL DIVISION
| )
Plaintiffs ) No. 04-940-CD
) ,
. ) REQUEST TO AMEND
v ) COMPLAINT '
) .
: . ) Filed by plaintiff,
CENTRAL VOLKSWAGEN, INC,, ) Richard D. Sell
. ‘ 0
Defendant )

PLAINTIFFS' MOTION FOR LEAVE
TO FILE AN AMENDED COMPLAINT -

Plaintiff pro se Richard D.Sell requests Hof}orablé Court for leave to file an amended complaint.
- Reasons for amending are for: providing a proper, more legible format; clarifying and making
more certain the causes of action as fraudulent or deceptive conduct, to i)e construed as fraud;
and, for restating all other counts previously asserted but now ésserted as "unfair or deceptive
. _. acts or practices”, togéthér, combined, and déﬁned or construed as PA CPL violaﬁons.

In their .amended complaint here attached, plaintiffs include all previously assertea
counts, now, under a singular count as Violatibns of Consumer Protection Law in order to
simpiify, consolidate and to make more certain, plaintiffs' claims of: unlawful acts and practices,
generally; fraudulent or deceptive conduct, spéciﬁcally. |

Plaintiffs here provide documentary material in conformity with PA RCP 1019 (h), |
stating, "When a;1y clairh or defense is based upon an agreement, the pleading shall state
speciﬁcally if the agreement .is oral or written." Cdpies of documentary materials, here provided,

are based on oral contracts with, and warranty given by, defendant. Other written agreements



‘l " )

relative tc¢ transactions that may exist, other than invoices,
are unknowr. or otherwise unavaible to Plaintiffs.
| Present Complaint and Amen@ed_Complaint are based on an
oral agreement contemporary with EXHIEIT A. 'Subseqﬁent to "A"
a new oral agreement resulted in Written invoice(s), EXHIBiT B.
EXHIBIT C is an.invoice as being the last record of any
orai agreement with written contract for repairs with defendant
business.
EXHIBIT D is a iettéf of Defendant relative to the terms of
agreement for work, circumstances of repairs performed or
anticipated by Defendant; énd; reference_to éne or more
agreements. ,
EXHIBIT E is an ﬁe—mail" relevant to conditions b?eceding, and
concurrent with, "A™., |
.Plaintiffs here’suppiement, and- amend their-Cbmplaint with
attaéhed exhibits and: |

Plaintiff, Richard‘D. Sell, pro-se, requests this

Honorable Court for leave to file an amended supplemental

complaint, for which, proposed amended complaint is attached.

Respectfully submitted,

Zub o0

_ Richard D. Sell



IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL ACTION
RICHARD D. SELL AND ) CIVIL DIVISION
LINDA H. SELL , )
o ) NO. 04-940-CD
Plaintiffs ‘ ) :
) AMENDED COMPLAINT
V. . )
' . ) Filed on Behalf of Plaintiffs, by
CENTRAL VOLKSWAGEN, INC, ) Richard D. Sell
Defendant ' ) . T
) Pro-Se
)
Plaintiffs:

Richard D. and Linda H. Sell
124 Four Seasons Drive
Reynoldsville, PA 15851

AND NOW COMES the plaintiffs, Richard D. Sell and Linda H. Sell, pursuant to the
Unfair Trade Practices and Consumer Protection Law, Act of December 17 1968, P.L.
1224, as amended and reenacted by the Act of November 2, 1976 P.L. 1166, 73 P.S. 201-
1 et seq. (hereinafier "CPL"); 73 P.S. section 1951 et seq., P.S: sec. 1961, P.S. 1962 (PA
Automobile Law); and 37 PA ADC s 301.1 et seq., 37 Pa. Code 301.1 et seq.,
(Automotive Industry Trade Practices), and represents. as follows: ‘

1. Plaintiffs, Richard D. Sell and Linda H. Sell, husband and wife, residing at
Four Seasons Drive (former address as RR 1 Box 212), Reynoldsville, PA 15851.

2. Defendant, Central Volkswagen, Inc., is é motor vehicle repair shop, dealer
(c0de50327), as defined by 37 Pa. Code 301.1 and 75 Pa. C.S. sec. 7131; and 49 US.C,
Sec. 32702(2), as licensed, with a principal place of business at Route 322; Box 445,

Dubois, PA 15801.

3. Atall times hereto, the acts employed by Defendant were taken willfully. _



e e
|

4. Plaintiffs' damages alleged caused by defendant's actions are within the

Jurisdictional Allegations

monetary limits of this court.

5. Defendant's business is in Clearfield County

6. ﬁefendant's intentional actions in'Clearﬁeld County caused damages to
plaintiffs in blemﬁeld County.

7. This Coﬁrt has sfatutory jurisdiction over, plaintiffs' rights and remedies
ciaimed in ai‘ldition td those sought under any other law, contract or warranty. -

8. Plaintiffs now seek their rights and remedies under present law.

9. This Court has jﬁrisdiction‘.

% Identification Of Subject Transaction

l .
10. Paragraphs 1 through 9 are incorporated herein by reference as if more fully
! .

set forth.

11. After plaintiffs purchased a 1995 Mazda, VIN JM3LV523480707759 from
Defendant plaintiffs returned their vehiclg a second time, for the same major engine
Problem, on v|6-16-9‘8-. |

12. 'I:)efendant repaired plaintiffs' vehicle a second time on 6-16-98.

13. ]:)efendant gave an oral agreement to fix it again, for free, upon delivery to
Plaintiffs at that time, on or about 6-1 6-98.'

14. Plaintiffs' vehicle conﬁnued with the same problems as those complained of
on numerous occasions, following 6-16-98. | o

15. PFlaintiff delivered vehicle on 4-13-01 following the same, aforesaid

complaints. |
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16. Defendant did not "fix it.again", but replaced plaintiffs' engine.

17. Defendant released plaintiff's vehicle to her after more than three months
foilowing completion of" repairs/repfacement of her enéine.

18. Defendant again replaced plaintiffs' engine on 10-08-02 ﬁnder warranty,
releasing Plaintiff's vehicle to him on10-23-(')2.

19. Defendant charged plaintiff the full cost of an engine replacement.

20. On 10-23—02, having his vehicle driven to his home, plaintiff discovered a
major leak in his engiﬁe, requiring plairitiff to have his vehicle towed to another shop.

21. Plaintiffs seek damageé for defendant's conduct as enumerated .more

fully below.

VIOLATIONS OF CPL:
I Fraudulent And Deceptive Acts And Conduct

22. Paragraphs 1 through 21 are 1ncorp0rated here as if more fqlly set forth.

23. A violation of any provision of Chapter 28 of this state's }:utomobile Lemon
Law is also a violation of the act of December 17, 1968 P.L. 1224 No. 387, known as the
Unfair Trade Pract}ces and Consumer Protectlon Law (CPL)

24. Unfair or deceptive acts or practices are v1olat10ns of this state's CPL, 7~3 PS. -
201-2(4) (i through xxi). _

25. Defendant breached his dﬁty to inform plaintiff of material facts of the cause
and remedy to plaintiffs' persistent complaints.

26. Defendant failed to comply with the terms of an express warranty for not
reporting a ndnconformity" as proscribed by 73 P.S. 1957.

27. Defendant fraudulently concealed the existence of an extended warranty or

otherwise free remedy of repairs through the manufacturer.
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27. Defendant's failure to inform, report, and to comply: effectively withheld free _
repairs from plaintiffs, under the terms of their oral agreement; and barred an otherwise
free remedy of repéirg through the manufacturer.

28. Defendant intended plaintiffs to rely upon his material misrei).resentations _in
order to gain excess profit. |

30. Defendant intended plaintiffs to rely upon his statements in order to agree to
an engine replacement.

31. Defendant; through conduct herein identified as mateﬁal Imsrepre;cnwﬁon
and/or constructive fraud, fraud by inducement into a contract of repairs cau.sed damagés
to plaintiffs in the amount of $4690.

32. Defendant additionally submitted a false document- a Mﬁen invoice-

following a new oral agreement for an éngine replacement.

- 33. Defendant, through fraudulent conduct as here described, vbreached one oral
agreement for repairs in fact and effect, subsequently supplanting it with a new oral
agreement and written contract, N

34. Wherefore, plaintiffs pray for three times ﬁeir actual damages, or $14,070.

OTHER CPL VIOLATIONS
I1. Unfair Or Deceptive Acts Or Practices

35. Paragraphs 1 through 34 are inporporated herein as if more fully set forth. -

36. Defendant engaged in'other unfair or deceptive acts and practice, or other
Fraudulent conduct which was likely to create cbnfusion or misunderstanding. |

37. Defendant breached an oral agreemcnt' of $3700 for an eﬁgine replacement,

by charging plaintiff $4690.



38. Plaintiff did not authoriée, orally or in writing, an increase of $990 over the -
agreed price.

39. Defendant's breach was in knowing violétion of the agreement and the law.

40. Defendant's breach was unconscionable and in bad faith, given the
circumstancés of known costs of repairs, dal;lage to plaintiffs vehicle while in the custody
of defendant and the cost and inconvenience of other substitute transportation, over é
period of 3 months.'

| 41. Plaintiffsﬂassert that defendant exceeded their agreement in order to pay for. ’

its cost of additional labor connected to.an accident involving rear-end damage.to
plaintiffs’ vehicle. | |

42. Wherefore, as defendant's conduct was in reckless disregard of th'e law and of -
plaintiffs' interests; unconscionable and in Bad faith, plaintiﬁ's ﬁray for three times actual
damages of $990, or $2970. |

I11. Constructive Fraud

43. Defendant owed a duty to assign a credit of $818.80.to plaintiffs, given by
virtue of a sgparate' agreement attendant upon the occasion of plaintiffs' first engine
replacement.

44. Defendant knew, by his confirmation in writing, of this agreement pertaining
to the issuance of $818.80 from an engine _vendor.

45. Defendant received, but did not credit plaintiffs with said credit.

46. Plaintiffs sought, and received only, the exact amount of this breach i))'
judgment. ‘

47. Plaintiffs discovered defendant's fraudulent behavior of concealing and



- misdirecting said credit in April, 2004.
| 48. .]jefendant denied the existence and purpose of said credit VW_hich defendant
difgcted, or c;aused to be directed, to an associated dealer and different identity.
49. Defendant intended plaintiffs to be deceived by its cloaking of identity.
50. f)efendant's acts of concealment; interference with a contract and through -
otherwise fraudulent or deceptive acts, intended to deprive plaintiffs of $818.80.
51. Wherefore and in accordance with provigion of P.S. 201-9.2, plaintiffs
ﬁmy for two times acﬁm damages, or $1,637.60.
| ~ IV. Fraud In The Inducement
52. Paragraphs 1 ﬁough 51 are herein incorporated as if more fully set forth.
53. Plaintiff delivered his vehicle to defendant for an engine 'replacerr;ent én
10-08-03, under warranty for failure of same engine which was installed about 5-24-01.
54. Defendant replaced sz;me engine with a new one, charging plaintiff $972.08.
55. Defendant told plaintiff, when she called defendant on 10-28-03, that
defendant had replaced items, informing l_wr that vehicle was ready but that the radiator
was "shot". . ’
56. Plaintiff received his vehicle on 10-3 1-03, removing it to his home, where he
discovered a. major antifreeze leak from the block.
57. Plaintiff purchased a new radiqtor, subséqucntly towing his vehicle to another
shop where aI leaking block gaskei was replaced, along with the new radiator.
58. D;efendant could, or should have known of damage to plaintiffs' radia;cor and

that his radiator was repairable at minimal cost.

59. Defendant's workmanship resulted in the major leak of the engine block the

}
b
1

f



- same as factually occurred on 5-24-01 when plaintiff attemptéd to take custody of her
vehicle afer the previous engine replacement.
60. Defendant fraudulently induced plaintiff into buying a new radiator.

61. Wherefofe, plaintiffs pray for the amount, for fraud upon breached contract

of $972.08, doubled as damages of $1,944.16.

62. Defendant's fraud upon the contract of 10-23-02 caused damages of
additional repairs aﬁd charges to effectively repair plaintiffs' vehicle, as a direct
c-onsequence,. totalling $894,62, Whereas, plaintiffs pray for tréble damages of $2,672.

63. In all three agreemerits, as aforementioned, defendant violated the PA CPL.
by 73 P.S. 2C1-2(4): |

(i) "Causing likelihood of confusion or of misunderstanding as to -
the source sponsorshlp, approval or certification of goods or
services."
(viii) "Disparaging the goods, services or business of another by
false or misleading representations of fact." -

(xiv) "Failing to comply with the terms of any written guarantee or
warranty..." o »
(xv) "Knowingly misrepresenting that services, replacements or
repairs are needed if they are not needed."
(xviii) "Using a contract, form or any other document related to a

" customer transaction which contains a confessed Judgment clause
that waives the consumer's right." - ‘
(xxi) "Engaging in any other fraudulent or deceptive conduct
which creates a likelihood of confusion or of misunderstanding."

64. Lefendant engaged in deceptive acts and practices against the
Prohibitions of the Automobile Industry Trade Practices, by 37 PA ADC 301.5, and
Are more fully enumerated as follows:

(1) knowingly making false statements of need for repairs
(2) failing to record odometer reading before or after repairs
(3) making unauthorized repairs

(4) failure of return of parts for inspection

(5) failure to remedy promptly, at no charge for work not
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, performed properly and complained of
(6) using customer’s vehicle for a purpose other than a
test drive
(7) failure to provide an accurate, complete i invoice
PRAYER FOR RELIEF
WHEREFORE, Plaintiff as this Honorable Court for an Order;

1. Finding that Defendant’s conduct was in violation of CPL and the Automotive
Industry Trade Practices

2. Directing Defendant to pay Plamtlffs the sum of actual damages of $8,364
representing all Counts A _

3. Directing Defendant to pay Plaintiffs treble amounts from Counts I I, I, .
where indicated for an amount of $19,712

4. Directing Defendant to pay Plaintiffs double amounts from Counts L, IV,
where indicated for an amount of $3,581.76 :

5. Directing Defendant to pay P_laintiﬁ‘s total damages from all Counts for
a total of $23,293.76 -

6. Granting such other equitable relief as this Honorable Court may deem
necessary and proper.

Respectfully submitted,




EXHIBIT A



‘entral VW Mezda

oute .222 30x 445

uBois, PA 15801
‘hone 814-583-5121
'0ll Free 800-328-7253
| VEHICLE: IDE] ¥ |ILEAGE OUT.. - DATE:QUT :i) INVOICE.NC. ...
SELL; RICHARD D G'IV'BLV5234SO70'7759 58745 | 06/16/98 23940 A
- REYNOLDSVILLE PA 15851 [YERR[. MAKE. MODEL. -
95 | MAZDA MPV LX
_cusT.no.| LICENSE HOME PHONE - - - .| WORKPEONE STOCK.No. |~ PROB-DATE. | &EI TERME
ACB 8573) 814-653-9298 814—375—7515 1860 00/00/00 |DL CASH
CUST LABOR RATE | DELIV.DATE | .DELIV.WILES |MILEAGE TN .|. .DATE ZN. | TN-SERV.DATE... . "o
36.00 12/038/95 58745 |05/14/98{12/09/95
ARBA ARRR
BEBB BBEB
ceee ceec
LINE - OP.CODE  FAIL-ED TPBCH . T T ROURS/QTY. TYPE . .r AMOUNT . . -
A CUSTOMER STATES TIC NOISE IN ENGINE ON COLD START UP
REPLACE VALVE LIFTERS----CHANGE OIL AND FILTER
_..ARS 4043 | . 5.93 . W.. 1l22.10 . .
<JFY112100 _  ADJUSTER,HYD. 18 W  415.80  297.00-
TTF0110235A GASKET HEAD™ 2w 30.38 15.80
G6Y014302A FILTER JOTL 1 W 5.25 3.75
44133 122.10- 50.41 TOTAL-CASH 1188 NoCharge
48033 451.43- 316.55
1356 573.53
OFFICE COPY - PAGE 1

STaTEHET OF DISCLERER
caurvitutes all of the warranties with raspect to the
sale of this ivemitenms. “The Seller hersdy expressly disclaics all
wavrantices ¢ither oxpress or impiied, iucluding aay Smplied warzanty of
werchantability or fitness for a particular purpose. Seller neither
assumes oy authorizes ohy other persom to assune for it any lizbility in
conmnection »ith the =ale of this item/items.

The facrory warranty

CULTORRY SIGHRTURE

On behalf of sem.:xu.g Gealer. I berehy certify that the inforzation contained
herwice shoen. Haryanty SeIvicss dascribed were
performed ot te chargs to evmer. There was no indication from thke ap

rhe vehicle or otherwise, THAt any part repaired or replaced under this claia
had been connected in any way vith any accident. negligence or misuse. Records
Supporting this claio aze available for {2} year Ezom the date @f pdyeant notifi.
tion by S Tep ive.

= &= e

of

catian at the servicing cealer £or i

{SIGVED] DEALER, GENSRAL MANAGSE OR AUTHORIZED PERSW {DATR)
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. ?entral Volkswagen,

Inc.

Route 322 P O Box 445

DuBois,

Phone
Toll Free

PA 15801
814-583-5121
B00-328-7253

SELL; RICHARD D

RD1 BOX 212

REYNOLDSVILLE

b

‘ PA 15851

i VEHTCRE: IDENTIFICATION'
JM3LV523480707759

27890 A

hinEnGE oull:. 0
129261 | 05/25/01

_CUST.NO.

LrcEnsE
ACB 8573

814- 653 -9298

814~ 375 7SISRso

STE 1252

CUST.LABOR RATE | DELIV.DRTE | DELE
44.00 12/09/95 129261 |04/03/01
| ARRA
oo : BBEB
ceee ! sszs
LINE OP.CODE .. FATEL-C

MOTOR BLOWN . ,
REPLACED WITH JASPER MOTOR

A CUSTOMER STATES ENGINE HAD KNOCKING NOISE THEN VAN SHUT OFF

ARS 4043 40.89 C 1130.36
FK231 TRANS KIT i1 Cc  36.73  20. 99:\
JASPER ENGINE 1 c 2866.00 2402. 00 .
INSTALL KIT FOR ENGINE 1 c 214.00 100.00
B PA STATE INSP. -
PLATE # ACB8573 EXP. 5-31-2002
ERIE POLICY # Q08 2401955 N EXP. 8-24-2001 L
ARS 4043 .70 C 17.00 L
c CUSTOMER STATES PERFORMED TRANNY SERVICE AND CHANGED ' 4
DIFFERENTIALIFLUIDS
' ARS 4043 4.00 C 150.00
FLUIDS [ OIL 4 c 4.50
FLUIDS MISC. 6 C 6.50
Labor 4401 1297.36- 385.82
Parts 4701 3116.73- 2522.99
Fluids 6459 11.00-
SalesTax 2221 265.51~
TOTAL-CASH 1188 4690.60
OFFICE COPY - PAGE 01
STATEWENT OF DISCLAIMER On bebslf of servicing dealer, I hereby certify tbat the inf ion ined
The factory waruanty ropstitutes c1i of the warranties with P ta the is unless oth se shown. Warvanty ssrvices described were

sale of this item/irews.

metchantabxut\ or fictness for a p—'tuiculax PUXpoSe.

The Seller hereby expressly disclaims all
warrantier either empress or jmplied, including amy implied warraaty af

Seller neither

assumec nor authorizes any other parson to assume EOr it any liability in
conneciion with the sale nf this item/items.

CHSTGNER SICHATURE

perforned at no charge to swper. There was no indication from the appearance of
the vehicle oz otherwise, thbat any part repaired or replaced under this claim
bad been connected in any way with any accident, negligence or misuse. Records
supporting this claim are available for (1) year from the date of paywent notifi-
cation at the servicing dealer for inspection by marufacturer's representative.

{SIGNED}  DEALER, GBENSRAL MANAGER OR AUTHORIZED PERSOR  (DATE)




C&tral Volkswagen, gc.
N Route 322 P O Box 445
: DuBois, PA 15801
Phone 814-583-5121
Toll Free 800-328-7253
" UEHICLE IDENTIPICATION ©  WMILEAGE. QDT :: DATE OUT - | INVOICE NO.™
SELL; RICHARD D JM3LV523480707759{129871 | 07/13/01 28135 A
RD1 BOX 212 I— e L BEOD = C__
REYNOLDSVILLE PA 165851 [¥ExR | wuxE o0 0] WODRL . . . o) SCOLOR™. o . '} TAG NO..
95 | MAZDA MPV LX WHITE 00000
cusT.No.| LICENSE HOME PHONE:: - - |:WORK:PHONE.: ... | STOCK NO:| .-PROD.DATE . |:SERV:AD
ACB 8573| 814-653-9258] 814-375-7515 00/00/00 |STE 1252
CUST.LABOR RATE | DELIV.DATE - | DELIV.MILES: |HILEAGE:I: ATEITREL T T SERVEDRATE S T
44 .00 12/09/95 129871 |06/07/01112/09/95
AARA ARAA
BBEB BBBB
Cceee [aleaiey
LINE OP.CODE - FAIL-CD.. . . -TBCED w0 i oof T HOURS/QFY: TYPE.© - .. : AMOONT

A CUSTCMER STATES FIX L
REPLACED HEADGASKETS AND WATERPUMP GASKET

ARS 4043 22.08 528.20
SL.i4620 CIiL, FILTER 3.60 2.88
JF0113237 GASKET,EXE. MA 16.80 13.98
JE1513111 GASKET, IN. MAN 24 .22 20.18

JF0110235A GASKET, HEAD 24.02 20.02

N N NN Oy
anNnnoaonoaQan

FREIGHT CHARGE 4 .20
HEAD GASKET 156.08 103.30
FLUIDS . OIL 4.50
FLUIDS MISC. 2.50
Labor 4401 528.20- 187.68
Parts 4701 228.92- 160.47
Fluids 6459 7.00-
SalesTax 2221 245 .85~

TOTAL-CASH 1188 808%.97

5
OFFICE COPY - PAGE 01

STRTEMENT OF DISCLAIMER On behalf of servicing dealer, I hereby cercify that the information cootained
The factory wasvasty constitutes ail of the warxanties with respect to the | hereon is accurate unless otheruise shevn. Warranty services described were
sale of this item/irems. The Seller herehy expressly disclains 21} performed at mo charge o owaer. There wes no indicaticn £rcm the appearance of
warrantias either express oy implied, including any implied warranty of the vehicle or cthervise, that axy part repaired or replaced undex whis claim
marchantabiilizy or fitueszs for a parcicular purpose. Seller neither had been conaected in 2y way with any accident, negligence or misuse. Records
assumes nor auchorizes any other persen re assume for it any liability in | supporting chis claim are available for (1) vear fron the date of payment notifi-
connacribon with 1k sale af this item/itess. cacion at the servicing dealer for wection by =3 & zep iva.

TUSTTHER SIGMTURE (SIGNED} DEADER, GENBRAL PANAGER CR MUTHURIZED PERSQH {DRTE}




EXHIBIT C



N

ngtral Volkswagen, gc

Route 322 P O Box 445

T DuBois, PA 15801
Phone 814-583-5121
Toll Free 800-328-7253

13S681L0€

: HICLE TDENTIFICATION ~ [MILEAGEIOUT:
SELL; RICHARD D JM3LV523450707759 (146466
RD1 BOX 212 N B
REYNOLDSVILLE | MODEL -
! MPV LX
FCUST.NO. | LICENSE | HOMESBHONES <[ WORK TOEK- NOV I L PRODDATE: . 1 SRRV AD ]
_ACB 8573| 814-653-9298] 814-375-7515 60 OO/OO/OO STE 1252 CASH
. |.CUST.LABOR RATE DELIV.DATEﬁr EIV MILES! T IN-SERV: D2
46.00 12/09/95 146466 10/08/02 12/09/95

LINE i .CODE - , FAIL-CD:: CTECHY

" -RADIATOR NEED REPLACED

. HOURS/QTY.: TYDE:

A CUSTOMER STATES CHECK ENGINE NOISE AT IDLE MOST NOISE CHUGS AT
DRIVING NOISE LEFT SIZE JASPER MOTOR CASE NO. 194001 800 827 7450

JASPER REPLACEMENT ENGINE NO CHARGE

LABOR )
! AJM 8477 18.00 C 810.00 —
! NUTZ & BOLTZ MISC. 3 c 4.17
5224 SPARK PLUGS/ C 6 c 10.20
225179 DIST. CAP 1 c 31.50
235056 DIST. ROTOR 1 C 6.36
4772 WIRE SET . 1 c 30.72
' 600-1813 STUD KIT 1 c 6.13
| WASHERS LOCKING WASHER 4 c 2.36
. | ZIP TIE STRAP LOCKING STRAP 3 c 4.17
21356 OIL FILTER/ NA 1 c 4.20
. ﬁ%&g . ZVP000300 ENGINE OIL 5 C 7.25
5 g | Labor 810.00
‘ ‘ Parts 107.06
SalesTax 55.02
gﬁg TOTAL-CASH 972.08
CUSTOMER COPY - PAGE 01
STATEMENT OF DISCLAIMER On behalf of servicing dealer, I hereby certify that the information contained

The factoxy warranty constitutes all of the warranmties with respect to the | hereon is accurate unless otherwise shown. Waxranty services described were

sale af rhis item/itsms. The Seller hereby expressly disclaims all performed at no charge to owner. There was no indication from the appearance of
or implied, including any implied warranty of the vehicle or otherwise, that any part repaired or zgglaced under this claim
merchantability or Eirn for a particular purpose. Seller neither had been conmnscted in any wey with any accident, negligence or misuse. Records
assumss nor auchorizes any other person to assume for it any liability in | supporting this claim are available for {1} vear from the date of payment notif:

connecticn with the sale of this item/items. cation at the servicing dealer for inspection by menufacturer's representative.

warranties either cxpress

-

CUSTOMER SIGNATURE {SIGNED) DEALER, GENERAL MANAGER OR AUTHORIZED PERSON {DATE}
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Yahoo! My Yahoo! Mail

WYEHOO! Mail A7 assacus

Seatsh
the tanzh

Weicome, . ‘Search:

Account} Mail Home - Help

. éﬁé f {E@

il

y e ' X
1358 husmess

: Calendar ~:

Notebad " aclassactrds@yahoo.com [Sign Out]

Search Mail | Mail Upgrades - Mail Options

lnbo;((4m) e e
Draft

Sent

Bulk [Empty]
Trash [Empty]

My Folders
action

. It's Free.
Check your Crecit.

it

[Hide]

setting motions

$300K mortgage for
only $1050/month!

‘5*{'"4; Get 2.9%* at
"3 RateMyMortgage

$ 1.9%* Home Loan
Free Quote

Previous | Next | Back to Messages Printable Viev

Spam| i

elete | " Reply <[ Forward ~

ThIS message IS not ﬂagged [Flag Message Mark as Unread ] o 3
>Date. Tue, 22 Jun 2004 13:21:41 -0700 -
To: “richard sell" <aclassactrds@yahoo.com>

Subject: Re: Re: Thanks for contacting Mazda (KMM235074V252471.0KM)

From: "Mazdavisitors" <mazdavisitors@mazdausa.com> ‘E‘ﬂ_Add to Address Book

Dear Richard,
Thank you for supplying your VIN.

According to our records, Central Mazda was terminated on Dec
1998, Qur records indicate the last warranty repair performed
vehicle was for the hydraulic lash adjusters on May 21, 1998.
time, your vehicle had 58,745 miles, and Mazda offered after-
assistance to cover the repair.

I hope this information is helpful for you.

Please take a moment to give us your opinion about our e-mail
Click or paste the link below to complete a brief, online sur

http://www.zoomerang.com/survey.zgl ?p=WEB2F63CVSJH

Regards,

Lisa Lasky

Specialist, Customer Assistance E-Business

Original Message Follows:

Sorry for error, VIN is JM3LV5234S0707759.
I

Again, please adv



IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION
RICHARD D. SELL AND LINDA SELL
V. : NO. 04-940-CD

CENTRAL VOLKSWAGEN, INC.,

ORDER
AND NOW, this 16" day of November, 2004, upon consideration of the Plaintiffs
Motion for Leave to File an Amended Complaint, it is the ORDER of this Court that hearing

be held with regard to said Motion on the ﬂ_ day of Qﬁdz,m,éz/ , 2004, beginning

at _ 40O 20 o’clock & M. in Courtroom No. 2 of the Clearfield County

Courthouse, Clearfield, Pennsylvania.

BY THE COURT,

N 05

PAUL E. CHERRY,
JUDGE

F\LEDuw;f;‘M”

prothonotary/C

2\

0 PN P

A5t AR Bocana o
» oldsille AA
W\\\\améierskhof Courts Q“j’” > )l;) 5851




OFFICE OF COURT ADMINISTRATOR
FORTY-SIXTH JUDICIAL DISTRICT OF PENNSYLVANIA

CLEARFIELD COUNTY COURTHOUSE
SUITE 228, 230 EAST MARKET STREET
CLEARFIELD, PENNSYLVANIA 16830

DAVID S. MEHOLICK ‘ PHONE: (814) 765-2641 MARCY KELLEY
COURT ADMINISTRATOR FAX: 1-814-765-7649 DEPUTY COURT ADMINISTRATOR

MEMO: T» all parties filing Petitions/Motions in Clearfield County:
Please make note of the following:

Rule 206(f) The party who has obtained the issuance of a Rule to Show Cause shall
forthwith serve a true and correct copy of both the Court Order entering the Rule and
specifying a return date, and the underlying Petition or Motion, upon every other party to
the proceeding in the manner prescribed by the Pennsylvania Rules of Civil Procedure
(see PA. R.C.P. 440) and upon the Court Administrator.

Rule 206(g) The party who has obtained the issuance of a Rule to Show Cause shall file
with the Prothonotary, within seven (7) days of the issuance of the Rule, an Affidavit of
Service indicating the time, place and manner of service. Failure to comply with this
provision may constitute sufficient basis for the Court to deny the prayer of the Petition

or Motion.

*** Please note: This also includes service of scheduling orders obtamed as the
result of the filing of any pleading,




IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION

RICHARD D. SELL AND LINDA H. SELL ) CIVIL DIVISION

)
Plaintiffs ) No. 04-940-CD

CENTRAL VOLKSWAGEN, INC., )

Defendant )

AFFIDAVIT OF SERVICE

I hereby certify that a copy of the foregoing
BRIEF IN OPPOSITION TO PRELIMINARY OBJECTIONS OF DEFENDANT was,
on this/ﬁ?ﬁday of November, 2004, served by first-class mail,

postage prepaid, on:

Bryan Shreckengost,

Pietragallo, Bosick & Gordon
Attorneys At Law

The Thirty-Eighth Floor

One Oxford Center

Pittsburgh, PA 15219

ftev o
iliam A. Shaw

Prothonotary/Cler of Courts




COMMONWEALTE. OF PENNSYLVANIA

COUNTY OF CLEARFIELD

Aﬁacb%ﬂﬁ ). Sl [ being duly sworn according to law depose

and says thet the facts set forth in the foregoing pleadings
are true and correct to the best of my knowledge, information

and belief.

Sworn to and subscribed before me

thisl§ﬁiday of Aovewlen aeﬁﬁ/

Y

Ricuaky D. setL



s

IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION

RICHARD D. SELL AND LINDA H. SELL, ) CIVIL DIVISION
)
Plaintiffs ) No. 04-940-CD
)
%
CENTRAL VOLKSWAGEN, INC.,, ) Filed by Plaintiff
) Richard D. Sell pro-se
Defendant )
)

FILED®

ﬂOY 152004
T{ler

William A. Shaw
Prothonotary/Clerk of Courts




IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION

RICHARD D. SELL AND LINDA H. SELL, ) CIVIL DIVISION
)
Plaintiffs ) No. 04-940-CD
)
) REQUEST TO AMEND
v ) COMPLAINT
)
) Filed by plaintiff,
CENTRAL VOLKSWAGEN, INC,, ) Richard D. Sell
)
Defendant )

PLAINTIFFS' MOTION FOR LEAVE
TO FILE AN AMENDED COMPLAINT

Plaintiff pro se Richard D.Sell requests Honorable Court for leave to file an amended complaint.
Reasons for amending are for: providing a proper, more legible format; clarifying and making
more certain the causes of action as fraudulent or deceptive conduct, to be construed as fraud,
and, for restating all other counts previously asserted but now asserted as "unfair or deceptive
acts or practices", together, combined, and defined or construed as PA CPL violations.

In their amended complaint here attached, plaintiffs include all previously asserted
counts, now, under a singular count as Violations of Consumer Protection Law in order to
simplify, consolidate and to make more certain, plaintiffs' claims of: unlawful acts and practices,
generally; fraudulent or deceptive conduct, specifically.

Plaintiffs here provide documentary material in conformity with PA RCP 1019 (h),

stating, "When any claim or defense is based upon an agreement, the pleading shall state
specifically if the agreement is oral or written." Copies of documentary materials, here provided,

are based on oral contracts with, and warranty given by, defendant. Other written agreements



relative to transactions that may exist, other than invoices,
are unknown or otherwise unavaible to Plaintiffs.

Present Complaint and Amended Complaint are based on an
oral agreement contemporary with EXHIBIT A. Subsequent to "A"
a new oral agreement resulted in written invoice(s), EXHIBIT B.
EXHIBIT C is an invoice as being the last record of any
oral agreement with written contract for repairs with defendant
business.
EXHIBIT D is a letter of Defendant relative to the terms of
agreement for work, circumstances of repairs performed or
anticipatec by Defendant; and, reference to one or more
agreements.
EXHIBIT E is an "e-mail" relevant to conditions preceding, and
concurrent with, "A".
Plaintiffs here supplement, and amend their Complaint with —
attached exhibits and:

Plaintiff, Richard D. Sell, pro-se, requests this
Honorable Court for leave to file an amended éupplemehtal

complaint, for which, proposed amended complaint is attached.

Respectfully submitted,

e L0

Richard D. Sell



IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL ACTION
RICHARD D. SELL AND ) CIVIL DIVISION
LINDA H. SELL )
! ) NO. 04-940-CD
Plaintiffs )
) AMENDED COMPLAINT
\A )
) Filed on Behalf of Plaintiffs, by
CENTRAL VOLKSWAGEN, INC. ) Richard D.Sell
Defendant )
) Pro-Se
)
Plaintiffs:

Richard D. and Linda H. Sell
124 Four Seasons Drive
Reynoldsville, PA 15851
AND NOW COMES the plaintiffs, Richard D. Sell and Linda H. Sell, pursuant to the Unfair
Trade Practices and Consumer Protedtion Law, Act of December 17 1968, P.L. 1224, as
amended and reenacted by the Act of November 2, 1976 P.L. 1166, 73 P.S. 201-1 et seq.
(hereinafter "CPL"); 73 P.S. section 1951 et seq., P.S. sec. 1961, P.S. 1962( PA Automobile
Lemon Lemon Law); and 37 PA ADC s 301.1 et seq., 37 Pa. Code 301.1 et seq.( Automotive
Industry Trade Practices), and represents as follows:
1. Plaintiffs, Richard D. Sell and Linda H. Sell, husband and wife, residing at 124 Four
Seasons Drive(former address as RR 1 Box 212), Reynoldsville, PA 15851.
2. Defendant, Central Volkswagen, Inc., is a motor vehicle repair shop, dealer

(code 50327), as defined by 37 Pa. Code 301.1 and 75 Pa. C.S. sec. 7131; and 49 U.S.C., sec

32702(2), as licensed, with a principal place of business at Route 322, Box 445, Dubois, PA



@ ®

15801.
3. At all times hereto, the acts employed by Defendant were taken willfully.
Jurisdictional Allegations
4. Plaintiffs' damages alleged caused by defendant's actions are within the monetary
limits of this court.
5. Defendant's business is in Clearfield County
6. Defendant's intentional actions actions in Clearfield County caused damages to
plainitiffs in Clearfield County.
7. This Court has statutory jurisdiction over plaintiffs' rights and remedies claimed in
addition to those sought under any other law, contract or warranty.
8. Plaintiffs now seek their rights and remedies under present law.
9. This Court has jurisdiction.
Identification Of Subject Transaction
10. Paragraphs 1 through 9 are incorporated herein by reference as if more fully set forth.
11. After plaintiffs purchased a 1995 Mazda, VIN JIM3LV5234S0707759 from defendant
plaintiffs returned their vehicle a second time, for the same major engine problem, on 6-16-98.
12. Defendant repaired plaintiffs' vehicle a second time on 6-16-98.
13. Defendant gave an oral agreement to fix it again, for free, upon delivery to plaintiffs
at that time, on or about 6-16-98.
14. Plaintiffs' vehicle continued with the same problems as those complained of on
numerous occasions, following 6-16-98.
15. Plaintiff delivered vehicle on 4-13-01 following the same, aforesaid complaints.
16. Defendant did not "fix it again", but replaced plaintiffs' engine.

17. Defendant released plaintiff's vehicle to her after more than three months



following completion of repairs/replacement of her engine.

18. Defendant again replaced plaintiffs' engine on 10-08-02 under warranty, releasing
Plaintiff's vehicle; to him on10-23-02.

19. Defendant charged plaintiff the full cost of an engine replacement.

20. On 10-23-02, having his vehicle driven to his home, plaintiff discovered a major leak
in his engine, recuiring plaintiff to have his vehicle towed to another shop.

21. Plaintiffs seek damages for defendant's conduct as enumerated more fully below.

VIOLATIONS OF CPL:
I. Fraudulent And Deceptive Acts And Conduct

22. Paragraphs 1 through 21 are incorporated here as if more fully set forth.

23. A violation of any provision of Chapter 28 of this state's Automobile Lemon
Law is also aviolation of the act of December 17, 1968 P.L. 1224, No. 387, known as the Unfair
Trade Practices and Consumer Protection Law (CPL).

24. Unfair or deceptive acts or practices are violations of this state's CPL, 73 P.S. 201-2
(4) (i through xxi).

25. Defeadant breached his duty to inform plaintiff of material facts of the cause and
remedy to plaintiffs’ persistent complaints.

26. Defeadant failed to comply with the terms of an express warranty for not reporting a
"nonconformity" as proscribed by 73 P.S. 1957.

27. Defendant fraudulently concealed the existence of an extended warranty or
otherwise free remedy of repairs through the manufacturer.

28. Defendant's failure to inform, report, and to comply: effectively withheld free repairs
from plaintiffs, under the terms of their oral agreement; and barred an otherwise free remedy of

repairs through the manufacturer.



29. Defendant intended plaintiffs to rely upon his material misrepresentations in order to
to gain excess profit.

30. Defendant intended plaintiffs to rely upon his statements in order to agree to an
engine replacemant.

31. Defendant, through conduct herein identified as material misrepresantion and/or
constructive fraud, fraud by inducement into a contract of repairs,caused damages to plaintiffs
in the amount of $4690.

32. Defendant additionally submitted a false document- a written invoice-

following a new oral agreement for an engine replécement.

33. Defendant, through fraudulent conduct as here described, breached one oral
agreement for repairs in fact and effect, subsequently supplanting it with a new oral agreement
and written contract.

34. Wherefore, plaintiffs pray for three times their actual damages, or $14,070.

OTHER CPL VIOLATIONS
II. Unfair Or Deceptive Acts Or Practices

35. Paragraphs 1 through 34 are incorporated herein as if more fully set forth.

36. Defendant enagaged in other unfair or deceptive acts and practice, or other fraudulent
conduct which was liikely to create confusion or misunderstanding.

37. Defendant breached an oral agreement of $3700 for an engine replacement, by
charging plaintiff $4690. \

38. Plairtiff did not authorize, orally or in writing, an increase of $990 over the
agreed price.

39. Defendant's breach was in kndwing violation of the agreement and the law.

40. Defendant's breach was unconscionable and in bad faith, given the circumstances



of known costs of repairs, damage to plaintiffs vehicle while in the custody of defendant and the
cost and inconvenience of other substitute transportation, over a period of 3 months.

41. Plaintiffs assert that defendant exceeded their agreement in order to pay for its cost of
additional labor connected to an accident involving rearend damage to plaintiffs vehicle.

42. Wherefore, as defendant's conduct was in reckless disregard of the law and of
plaintiffs' interests; unconscionable and in bad faith, plaintiffs pray for three times actual
damages of $990, or $2970.

HI. Constructive Fraud

43. Defendant owed a duty to assign a credit of $818.80 to plaintiffs, given by virtue of a
separate agreement attendant upon the occasion of plaintiffs' first engine replacement.

44. Defendant knew, by his confirmation in writing, of this agreement pertaining to
the issuance of $818.80 from an engine vendor.

45. Defendant received, but did not credit plaintiffs with said credit.

46. Plaintiffs sought, and received only, the exact amount of this breach by judgement.

47. Plaintiffs discovered defendant's fraudulent behavior of concealing and
misdirecting said credit in April, 2004.

48. Defendant denied the existence and purpose of said credit which defendant
directed, or caused to be directed to an associated dealer, and different identity.

49. Defeadant intended plaintiffs to be deceived by its cloaking of identity.

50. Defeadant's acts of concealment, interference with a contract and through
otherwise fraudulent or deceptve acts, intended to deprive plaintiffs of $818.80.

51. Wherefore and in accordance with provision of P.S. 201-9.2, plaintiffs

pray for two times actual damages, or $1,637.60.



IV. Fraud In The Inducement

52. Paragraphs 1 through 51 are herein incorporated as if more fully set forth.

53. Plaintiff delivered his vehicle to defendant for an engine replacement on
10-08-03, under warranty for failure of same engine which was installed about 5-24-01.

54. Defendant replaced same engine with a new one, charging plaintiff $972.08.

55. Defeadant told plaintiff, when she called defendant on 10-28-03, that defendant
had replaced items, informing her that vehicle was ready but that the radiator was "shot".

56. Plaintiff received his vehicle on 10-31-03, removing it to his home, where he
discovered a major antifreeze leak from the block.

57. Plaintiff purchased a new radiator, subsequently towing his vehicle to another shop.
where a leaking block gasket was replaced, along with the new radiator.

58. Defeadant could, or should have known of damage to plaintiffs' radiator and that his
radiator was repairable at minimal cost. |

59. Defeadant's workmanship resulted in the major leak of the engine block the same as
factually occurred on 5-24-01 when plaintiff attempted to take custody of her vehicle after the
previous engine replacement.

60. Defeadent fraudulently induced plaintiff into buying a new radiator.

61. Wherefore, plaintiffs pray for the ammount, for fraud upon breached contract

of $972.08, doubled as damages of $1,944.16.

62. Defeadant's fraud upon the contract of 10-23-02 caused damages of additional repairs
and charges to effectively repair plaintiffs' vehicle, as a direct consequence. totalling $894.

62. Whereas, plaintiffs pray for treble damages of $2,672.

63. In all three agreements, as aforementioned, defendant violated the PA CPL by:

75 P.S. 201-2(4)



tii) "Causing the likelihood of confusion or of misg-
understanding as to the source, sponsorship, approval
or certification of goods or services.”

viii) "Disparaging the goods, services or business of
another by false or misleading representations of
fact."

(xiv) "Failing to comply with the terms of any written
guarantee or warranty..."

‘xv) "Knowingly misrepresentating that services, re-
placements or repairs are needed if they are not
needed.”

xviii) "Using a contract, form or any other document
related to a customer transaction which contains a
confessed judgement clause that waives the consumer's
right."

‘xxi) "Engaging in any other fraudulent or deceptive
conduct which creates a likelihood of confusion or of
nisunderstanding.”

64. Defendant' engaged in deceptive acts and practices

against the prohibitions of the Automobile Industry Trade

Practices,by 37 PA ADC 301.5, are more fully enumerated as

follows:

{1) knowlingly making false statements of need for
repairs

{2) failing to record odometer reading before and
after service work

(3) making unauthorized repairs

(4) failure of returns for inspection of parts

(5) failure to remedy promptly, at no charge for work
not performed properly and complained of

(6) using customer's vehicle for a purpose other than
a test drive

(7) failure to provide a accurate, complete invoice



PRAYER FOR RELIEF

Wherefore, Plaintiffs ask this Honorable Court for an Order:

1.

Finding that Defendant's conduct was in violation of
CPL and the Automotive Industry Trade Practices.
Directing Defendant to pay Plaintiffs the sum of
actual damages of $8,364.88.

Directing Defendant to pay treble damages for

Counts I,II and IV of $19,712, as indicated.
Directing Defendant to pay Plaintiffs double

damages for Counts III and IV of $1,944.16.
Directing Defendant to pay Plaintiffs, as indicated,
total damages of $23,293.76. ‘

Granting such other equitable relief as this Honorable

Court may deem necessary and proper.

Respectfully submitted,

F00 4

Richard D. Sell



EXHIBIT A



‘entral VW Mazda
oute .222 30ox 445
uBois, PA 15801
‘hone 814-583-5121
‘0ll Free B800-328-7253

[ VERTCLE ‘TDENTIPICATION . |MILEAGE OUT). .~ DAT VOICE: NO
SELL; RICHARD D JM3ILV523450707759| 58745 | 06/16/98 | 23940 A
RD1 BOX 212 e
 REYNOLDSVILLE PA 15851 MODEL . - .- ]GO
MPV LX
__CUST.NO.| LICEWSE HOME PHONE .~ .1 ‘WG .| PRODEIDATE. - VAD! o
ACB 8573} 814-653-9298 00/00/00 |DL CASH
CUST.LABOR RATE | DELIV.DATE | DELIV:MILES"|MILEAGE DAYE TN, | INSSERVS .
36.00 12/09/95 58745 |05/14/98{12/09/95
AARA ARRA .
BEBB ! BEEB
ceee : ceee
LINE - OP_CODE  FAIL-CD.

A CUSTOMER STATES TIC NOISE IN ENGINE ON COLD START up
REPLACE VALVE LIFTERS----CHANGE OIL AND FILTER

____ARS 4043 _ ..5.93 . W....122.10.
~JFY112100 ADJUSTER,HYD. 18 W ”415 80 *m297 00
TFFO1102358 ‘GK§KET"HEKﬁ§”_“"”WM"W' 30.38° 7 15.80
G6Y014302A  FILTHER,OIL 1 W 5.25 3.75
44133 122.10- 50.41 TOTAL-CASH 1188 NoCharge

48033 451.43- 316.55
1356 573.53

- ad &
. i 0 Pemy A 2
_ . o - X
AL
i
o ! T N -
i -,.f-- s N T b ‘;(_, A £ n o e
. - i
2 ~ f«:— y ¥ ’ Er . I e <
QOFFICE COPY - PAGE 1
STATEMEHT 0F DISCLAIMER ' On behalf of servicing dealer, I heredby certify that the infoxcation contained
The factory warranty cousritutes all of the warranties with respect to the | hereon is accurate unless othexwise shoun. Warranty sexvices described ware
sale of x:h:.s irem\frems. The Seller hereby expressly disclaims all performed at no charge to owner. There was no indication frow the appearance of
varrancies sither express or implied, ievcluding any implied warranty of the vehicle or otherwise, that any part repaired or replaced under this claim
merchantability or fitness for a particular purpose. Seller neithexr had been connected in any way with any accident. negligence or wisuse. Records
assumes nor authorizes any other person to asswme for it any liability in | supporting this claim are available for (1) yesI frow the date of payment notifi-
conngcrion vith the male of chis ivem/fitems. cation at the servicing dealer for inspection by €actuyer's representative.
CUSTOWEY SIGHATURE {SIGNED] DEALER, GENERAL MANAGER OR AUTHORIZED PERSON {DATE)




EXHIBIT B



gntral Volkswagen, an

Route 322 P O Box 445

DuBois,
Phone
Toll Free

PA 15801
814-583-5121
800-328-7253

SELL; RICHARD D
RD1 BOX 212

e o | ENVOICE RO -
05/25/01 | 27890 &-

OFFICE COPY - PAGE 01

REYNQLDSVILLE PA 15851 JUCOLOR o Lo TAGENO.
_CUST.NO. | LICENSE _ HOME  DHONE -
ACB 8573( 814-653-9298] 814-375-75151860 OO/OO/OO STE 1252 CASH
-CUST. LABOR RATE DELIV.DATE RV:iD
44 .00 12/C9/95 128261 04/03/01 12/09/95
RRAR AARR
BBBR BBEB
ceee cece
LINE OP.CODE .. FAIL-CD T ' HOURS/ QTY: - =
A CUSTOMER STATES ENGINE HAD KNOCKING NOISE THEN VAN SHUT OFF
MOTOR BLOWN
REPLACED WITH JASPER MOTOR
ARS 4043 40.69 C 1130.36 ,
FK231 TRANS KIT i C - 36.73 20.99:.
JASPER ENGINE 1 C 2866.00 2402.00
INSTALL KIT FOR ENGINE 1 C 214.00 100.00
B PA STATE INSP. .
PLATE # ACRBB8573 EXP. 5-31-2002
ERIE POLICY # Q08 2401955 N EXP. 8-24-2001
ARS 4043 .70 C 17.00
C CUSTOMER STATES PERFORMED TRANNY SERVICE AND CHANGED
DIFFERENTIAL FLUIDS
ARS 4043 4.00 C 150.00
FLUIDS OIL 4 C 4.50
FLUIDS MISC. 6 C €.50
Labor 4401 1297.36- 385.82
Parts 4701 3116.73- 2522.89%9
Fluids 6459 11.00-
SalesTax 2221 265.51-
TOTAL-CASH 1188 4690.60

STATEMRNT OF DISCLAIMER

The E3ctory wasvanty ronsritutes &1} of the warranties with respect o the
sale of this itew/itews. The Selier hereby expressly disclaims all
warranties eithex empress or implied. including any iwplied warranty of
mrchantabxht\ or Eitness for a parcicular porpose. Seller neither
assumes nor authorizes amy ocher parson to assume for it any liability in
connection with the sale of this —tew/itsms.

CNSTGHER S1GH.TURE

On bebalf of sexvicing éeale:. I hereby cerrify that the information contained
bersca is accurate unless otherwise shown. Warranty services desaribed were
performed at no charge to owmer. There was mo indication £rom the appearance of
the vehicle or otherwise, that any part repaired or replaced under this claim
bad been connected in 2ny way with any accident, negligence or misuse. Records
supporting this claim are available for (1) year from the date of payment notifi-
cetion at the servicing dealer for inspection by manufacturer's representative.

{SIR=ED) DEALER, GBNERAL NANAGER OR AUTHORIZED PERSON {DATE}




- C&tral Volkswagen, IQ:

Route 322 P O Box 445
DuBcis, PA 15801
Phone 814-583-5121
Toll Free 800-328-7253

EHICLE IDENTIPICATIO AIHERGE. QUT| i DATEIG : oL
SELL; RICHARD D JM3LV523480707759{129871 | 07/13/01 28135 A
RD1 BOX 212 e
REYNOLDSVILLE PA 15851 ] HODRE
MPV LX
 CUST.NO. | LICENSE  HOME _PHONE :5 ORK. PHONE

STE 1252

ACB 8573} 814-653-9298] 814-375-75151860

CUST-. LABOR RATE DELIV.DATE -+

44.00 12/09/95 129871 |06/07/011}12/09/95
ADAR AARR
BBEBB BEBBB
CCCe [alaisi oy
LINE OP.CODE - FAIL-CD:] ... TBCHS HOURS}QTY: # TYPE." -
A  CUSTOMER STATES FIX LEAK )
REPLACED HEADGASKETS AND WATERPUMP GASKET :
ARS 4043 22.08 C 528.20
SL14620 0IL, FILTER 1 c - 3.60 2.99
JF0113237 GASKET,EXH. MA 6 C 16.80 13.98
JE1513111 GASKET,IN. MAN 2 C 24.22 20.18
JF0110235A GASKET, HEAD 2 C 24 .02 20.02
FREIGHT CHARGE 1 C 4.20
HEAD GASKET .2 C 156.08 103.30
FLUIDS : oIL 4 C 4.50
FLUIDS MISC. 2 C 2.50
Labor 4401 528.20- 187.68
Parts 4701 228.92- 160.47
Fluids 6459 7.00-
SalesTax 2221 45.85-

TOTAL-CASH 1188 809.57

OFFICE COPY - PAGE 01

STATENENT OF DISCLAIMER On behalf of servicing dealer, I hereby certify that the informaticn comtained
The factory warranty cunstitutes all of the wazrranties with respect to the | hereon is accurate unless otherwise shown. Warranty services described were
sale of this itaw/items. The Seller hereby expressly disclaims all performed at no chaxge to owner. There was no indication from the appearance of
warranties either express or implied, including any implied warranty of the vehicle or otherwize, that any part repaired or replaced under this claim
merchaneabiliry or £itnesz for a partiecular purpose. Seller neithex had been connected in agy way with any accident, negligeace or misuse. Records
assumes nor authorizes any other person to assume for it any liability in | supporting this claim are available for (1) yeax froa the date of payment notifi-
connection with the sale of this item/items. cation at the servicing dealer for inspecrion by manufacturer's representative.

CUSTORER SIGRATURE {SIGNED} DEALER, GENERAL MANAGER QR AUTHORIZED PERSON {DRTE)}




EXHIBIT C



P e 1]

C!ltral Volkswagen, ’ ]

W v
e Route 322 P O Box 445 Sz
oo DuBois, PA 15801 o0
Phone 814-583-5121 ({o;
Toll Free 800-328-7253 w

Ina S
-

. VEHICT

{DENTIFICATION - [MILEAGE OUN:  DATE OUT -3 SN
SELL; RICHARD D JM3ILV523450707758 146466 10/23/02 30189
RD1 BOX 212 7} ]
REYNOLDSVILLE PA 15851 . MODZL, -
MPV LX
. CUST.NO. ! LICENSE - éoME"-fpﬁéﬁE?gf: L HORK - DHON) - SROD:DAFE L

'ACB 8573| 814-653-9298| 814-375-7515/ 1860 |00/00/00 |STE 1252 CASH

- CUST.LABOR RATE | - DELIV.DATE | '-DELIV:MILES. |MILEAGELT SDATETIN .} TN- SERV.DATE
46.00 12/09/95 146466 {10/08/02{12/09/95
“LINE B _CODE = FAIL-GD ..~ - TECH: -~ BOURS/QTY TYPE -

A CUSTOMER STATES CHECK ENGINE NOISE AT IDLE MOST NCISE CHUGS AT
DRIVING NOISE LEFT SIZE JASPER MOTOR CASE NO. 154001 800 827 7450

- “RADIATOR NEED REPLACED
JASPER REPLACEMENT ENGINE NO CHARGE
LABOR )
AJM 8477 18.00 C 810.00 ~p

NUTZ & BOLTZ MISC. 3 C 4.17
5224 SPARK PLUGS/ C 6 c 10.20
225179 DIST. CAP 1 C 31.50
235056 DIST. ROTOR 1 Cc 6.36
4772 WIRE SET 1 C 30.72
600-1813 STUD KIT 1 C 6.13
WASHERS LOCKING WASHER 4 C 2.36
ZIP TIE STRAP LOCKING STRAP 3 C 4.17
21356 OIL FILTER/ NA 1 C 4,20
ZVP000300 ENGINE OIL 5 C 7.25

Labor 810.00

Parts 107.06

SalesTax 55.02

TOTAL-CASH 972.08

CUSTOMER COPY - PAGE 01 %

STATEMENT OF DISCLAIMER On behalf of sevwicing dealer, I hereby certify that the information contained
unless otherwise shown. Warranty services described were
to owner. There waas no indication from the appearance of
se, that any part repaired or replaced under this claim
in any way with any accideantb, negligence or misuse. Racords
im are available for (1! year frem the date of payment notif:
cimg dealer for inspection by manufacturer's repyssentative.

The factory warranty constitutes a.l of the warranties with respect to the | hereon is accurat
2 = Seller hereby expraessly disclaims all performed at ne <
v oinpliad, including any impiied waxranty of the vehicle
or & particular purpose. Sellexr neither had been con
er pereen te assume £or it aay liakility inm | suppertin
this izom/items. cation at tha

CUSTOMER SIGNATURE {SIGNED) DEALER, GENERAL MANAGER OR AUTHORIZED PERSCH (DRTE}




EXHIBITD



yi

4770 TTirnethy Shieey

e 7 megﬁfmm@f@ i

’Mh Mw AMJ hasalan. O onldmothave

7

'@";@Mm mﬂ,ﬂ,,@o

e hzgg,dmw

T em «%M’??%’?‘»:. e b7 ?fwwm%fg
)

,&.@ M@W %m@%ﬁaﬁ?ﬁwwww

Gfla ﬁsmw o ruplocsd baod ropd Liled
..a%.m@&a P70 el

wand, Asere ol comabesl & madbloiny Hat oo Aad cmeg
@ékﬁ-pwj’@ Rediels ﬂ%@ Aa WME’MA B Lt
-a%vﬁv&.&)@‘i—n-«g I}Amswe A ,MLE? a‘f&/m‘_mﬁékf»@ - zaw.ﬂxs

e ST EE é ;-'"7’]'-".3 ol i Fw SN FLD
<
1o, LG j? ﬁ“"ﬂ:‘ DRI LT b i;;f\ SLRL wﬁ'{:y‘féﬁi@ J@r‘f’[ &—a}%
i -4
',,», 2, E’b{“‘:’?"‘ﬂ; i’ @" Jﬂfﬁfé‘e wwﬁ;{’gé; %@-ﬁéﬂi“?.% 7’3?
N

.

‘.ﬁ—-— e a
.;?/ffvwzg Gt Ll BRrwes
£ * St ’.' g
v?’ > ERBLS SRS A, 7@‘%—’5




o st e o, AL Al g L4772
ek 2o o ond e e dd drok ad A g hoer . e hassy

SGdown. : X ankjbu |

S_t PDSQA\jefj,_,



EXHIBITE



Yahoo! My Yahoo! Mail

YARHOO! Mail &J e

Addressos * Calordar v

Suazrch
the wab

Welcome,

Account]

¢ Notepad " aclassactrds@yahoo.com [Sign Out]

I . Compose

[+ search mail | Mail Upgrades - Mail Options

tAdd Edit] Previous | Next | Back to Messages

Inbox (4)
e
Sent
5 Bulk [Empty]
Trash  [Emoty]

; My Folders
action
i setting motiors

wi It's Free.
22/ Check your Credit.

tHide]

P4l $300K mortgage for
:§1 only $1050/monzh!

e

A7 Get 2.9%* at
'_Lﬂ RateMyMortgage

$ 1.9%* Home Loan
Free Quote

http://us.f524.mail.yahoo.com/ym/ShowLetter?Idx=4& Search=& YY=6974&order=down. .

Printable Viev

elete ‘ Reply 'li Forward ~| i Spam !

This message is not flagged. [ Flag Message - Mark as Unread ]
Date: Tue, 22 Jun 2004 13:21:41 -0700

To: "richard sell" <aclassactrds@yahoo.com>
Subject: Re: Re: Thanks for contacting Mazda (KMM235074V25247L0KM)

From: "Mazdavisitors" <mazdavisitors@mazdausa.com> ﬁ!ﬂAdd to Address Book

Dear Richard,
Thank you for supplying your VIN.

According to our records, Central Mazda was terminated on Dec
1999. Our records indicate the last warranty repair performed
vehicle was for the hydraulic lash adjusters on May 21, 1998.
time, your vehicle had 58,745 miles, and Mazda offered after-
assistance to cover the repair.

I hope this information is helpful for you.

Please take a moment to give us your opinion about our e-mail
Click or paste the link below to complete a brief, online sur

http://www.zoomerang.con/survey.zgi?p=WEB2F69CVSJH
Regards,

Lisa Lasky
Specialist, Customer Assistance E-Business

Original Message Follows:
Sorry for error, VIN is JM3LV5234S0707759.
I

Again, please adv

7/14/2004



IN TH=Z COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

RICHARD D. SELL and
LINDA H. SELL

VS. : NO. 04-540-CD
CENTRAL VOLKSWAGEN, INC.

ORDER

NOW, this 5th day of November, 2004, following
argument on Preliminary Objections to Plaintiffs' Complaint
filed on behalf of Defendant, Central Volkswagen, Incorporated,
it is the ORDER of this Court that Plaintiff shall file brief in
support of his opposition to Preliminary Objections within no
more than ten (10) days from this date. Defendant, if he so
choosss, shall have ten (10) days thereafter to file a reply
brief.

BY THE COURT:

NG/

Judge

FILED

YU o,?oﬂW/mW

Nov 10 2004

L o !

Prothe




IN TEE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

RICHARD D. SELL and
LINDA H. SELL

VS. : NO. 04-940-CD
CENTRAL VOLKSWAGEN, INC.

ORDER

NOW, this 5th day of November, 2004, following
argurent on Plaintiff's Petition for Reconsideration and upon
consideration thereof, it is the ORDER of this Court that the
said petition be and is hereby granted.

BY THE COURT:

SR DE

Judge

W nEDp

200 otché

Noy 1 0 2004

- ! ~
\A“!"U/'.Ll J

Prothc: &

/
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CERTIFICATION OF SERVICE

I hereby certify that a true and correct copy of the
foregoing CRDER was, on this 14th day

of October, 2004 served by first-class mail, prepaid, on:

Bryan K. Shreckengost

Pietragallo Bosick & Gordon
Attorneys At Law

The Thirty-Eighth Floor

One Oxford Center

Pittsburgh, Pennsylvania 15219

IN THE COUNTY OF JEFFERSON BEING DULY

SWORN ACCORDING TO LAW DEPOSE AND SAYS THAT THE FACTS SET FORTH
IN THE FOREGOING ARE TRUE AND CORRECT TO THE BEST OF MY
KNOWLEDGE, INFORMATION AND BELIEF.

SWORN TO AND SUBSCRIBED BEFORE ME

THIS / ?é‘, DAY OF &fvﬂ;ﬂ

A

Richard D.‘Sell

0CT 152004

William A. Shaw
Prothonotary



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA
CIVIL DIVISION

RICHARD D. SELL and LINDA
H. SELL
VS. : No. 04-940-CD

CENTRAL VOLKSWAGEN, INC.

ORDER
AND NOW, this ((Q‘% day of October, 2004, upon consideration
of Plaintiff’s Petition for Reconsideration filed in the above matter, it is the
ORDER of the Court that argument on said Petition has been scheduled for the

P )
o day ofﬂw, 2004, at 10350 £ M, in Courtroom

No. A , Clearfield County Courthouse, Clearfield, PA.

BY THE COURT:

PAUL E. CHERRY
Judge
FILED
O%T 08 2004 @/

) ‘3‘-‘
William A. Shaw
Prothonotary/Clerk of Courts

\JJ, Wi Ne

“h?‘ Q\l&\ixFl\




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION

RICHARD D. SELL and LINDA H. SELL,

Plaintiffs,
V.
CENTRAL VOLKSWAGEN, INC,,

Defendant.

#753595

CIVIL DIVISION

No.: 04-940-CD

AFFIDAVIT OF SERVICE

Filed on Behalf of:
Defendant Central Volkswagen, Inc.

Counsel of Record:

Bryan K. Shreckengost, Esq.
PA ID #69098

Pietragallo, Bosick & Gordon
Firm No. 834

The Thirty-Eighth Floor

One Oxford Centre
Pittsburgh, PA 15219

(412) 263-2000

FILED;;L

m)is ‘f

0CT 04

William A Shaw
Prothonotary/Clerk of Courts

<



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION

RICHARD D. SELL and LINDA H. SELL,
Plaintiffs,
V.
CENTRA- VOLKSWAGEN, INC.,

Defendant.

CIVIL DIVISION

No.: 04-940-CD

R e S g S

AFFIDAVIT OF SERVICE

I hereby certify that a copy of the September 23, 2004 Order of Court was served on

Plaintiffs, Richa-d D. Sell and Linda H. Sell at RR 1 Box 212 B-1, Reynoldsville, Pennsylvania

15851 vie 1% class, U.S. mail, postage prepaid on September 29, 2004. A copy of the

September 23, 2004 Order is attached hereto as Exhibit A.

#753595

Respectfully submitted:

PIETRAGALLO, BOSICK & GORDON

v

Attorneys for Defendant,
Central Volkswagen, Inc.

K. Shreckengost, Esq



EXHIBIT A



@ @
RECEIve

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

RICEARD D. SELL and
LINCA H. SELL

VS. : NO. 04-940-CD
CENTRAL VOLKSWAGEN, INC.

ORDER

NOW, this 23rd day of September, 2004, this being
the date set for argument on Preliminary Objections to
Plaintiffs' Complaint filed on behalf of Defendant, Central
Volkswagen, Incorporated, Plaintiffs, Richard D. And Linda H.
Sell. having failed to appear despite receiving due and proper
notice, it is the ORDER of this Court that the Preliminary
Objections be and are hereby sustained. Plaintiffs'VComplaint,
in its entirety, is hereby dismissed, with prejudice.

BY THE COURT:

/s/ Paul E. Cherry

Judge

| hereby certify this to be atrue
andaﬁeﬁedcopyqﬁheongna
statement filed in this case.

SEP 2 7 2004

Attest. Cowe 24
Prothonotary/
Clerk of Courts




CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing AFFIDAVIT OF SERVICE

was, on this 29™ day of September 2004, served by first-class U.S. mail, postage prepaid, on:

Richard D. Sell

Linda H. Sell

RR 1 Box 212 B-1
Reynoldsville, PA 15851

#753595



IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION

RICHARD D. SELL AND LINDA H. SELL, CIVIL DIVISION

Plaintiffs No. 04-940-CD

CENTRAL VOLKSWAGEN, INC., Filed by Plaintiff
Richard D. Sell pro-se

Defendant

o/ J’."O%Qa%f

SEP 302004
William A, Shaw
othonotary/Clerk of Courtg

%



IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL ACTION
RICHARD D. SELL AND LINDA H. SELL ) CIVIL DIVISION
)
Plaintiffs ) No. 04-940-CD
)
) PETITION FOR
) RECONSIDERATION
CENTRAL VOLKSWAGEN, INC., )
) MOTION TO GRANT STAY
Defendant )
) Filed by plaintiff,
) Rchard D. Sell, pro-se
)
)

Filed on behalf of Plaintiffs:
Richard D. and Linda H. Sell
124 Four Seasons Drive
Reynoldsville, PA 15851

(814-653-9298)



IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION

RICHARD D. SELL AND LINDA H. SELL CIVIL DIVISION

Plaintiffs No. 04-940-CD

CENTRAL VOLKSWAGEN, INC.,

N N/ N N e i e e N

Defendant

PETITION FOR RECONSIDERATION

AND NOW, comes Plaintiff, Richard D. Sell pro-se, on behalf of Richard D. Sell and
Linda H. Sell, and petitions this Honorable Court for reconsideration of their complaint
which was dismissed with prejudice, on September 23, 2004, and asserts the following:

1. Flaintiff states his tardy appearance in the Court, by seven to nine
minutes of the appointed time for hearing of prelimninary objections, was excusable
or otherwise allowable by customary and usual indulgence, under similar circumstances,
as whiéh has bzen afforded others.

2. Plaintiff asserts that his delayed appearance, and no other reason, resulted
in a prejudicial dismissal of his complaint, for failure of timely appearance.

3. Plaintiff received no "call to court", nor was he otherwise informed or
sought out in the Court House, by security guard, tipstaff, attorneys in the Court or by
personnel in the Prothonotary's office.

4. Under these circumstances plaintiff was prejudiced with default
judgement



against him in that he was not given a full and fair opportunity to supplement the
record

5. Plaintiff asserts default judgement was improper in that:

It was improper based on defendant’s non compliance with PA RCP
Rule 1028 (a)(1), (5),(6), requiring an endorsement with a notice to plead. No such
endorsement was received by plaintiff. Plaintiffs therefore relied upon PA RCP Rule
1028(d), "Officcial Note": 'Preliminary objections must be endorsed with a notice to
plead or no response will be required under Rule 1029(d)."” Plaintiffs relied upon Rule
1029(d), stating, "Averments in pleadings to which no responsive pleading is required
shall be deemed to be denied.”

Therefore, inasmuch as Plaintiff's "no response" is a denial of defendant's
assertions, and as such, constituted a reply to defendant, judgement against either
party could not be properly rendered without further evidence required of defendant
under Rule 1028 against its own presumption, as weighed against the clear

presumption, and prima facie of Plaintiffs’ original complaint.

WHEREAS, in consideration of all the foregoing reasons and for the facts stated above
Plaintiffs respectfully submit, and petition this Honorable Court to restore, re-open
and reconsider plaintiffs to their former position of the filing of their initial

complaint.

Respectfully submitted,

) e

ichard D. Sell




IN THE COURT OF COMMOON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION

RICHARD D. SELL AND LINDA H. SELL CIVIL DIVISION

Plaintiffs NO. 04-940-CD

CENTRAL VOLKSWAGEN, INC,,

N e e e e e Nt e’

Defendant

MOTION TO GRANT STAY

NOW COMES Plaintiffs, Richard D and Linda H. Sell, seeking relief of a default
judgement, issued by this Court on Septembar 23, 2004, stating in their original
complaint that their cause of action, under Pennsylvania UTPCP Laws, as referred
to in their original complaint, constitutes a prima facie case based on the following:

1. Plaintiffs' complaint was asserted under a provision 6f treble damages
which is based on fraud, by construction and interpretation of present law and equity.

2. Plaintiffs' assertions were not construed as fraud, and were therefore
not taken "upon their face" as fraud; moreover they were construed as an action
previously litigated and settled.

3. Judgement against Plaintiffs for lack of appearance as noted in his

PETITION FOR RECONSIDERATION, was improper, as noted, now requiring

an issuance of a stay in order that Plaintiff may be relieved of the prejudice of an

improper judgement agains them.



WHEREAS, Plaintiffs have not had a full and complete opportunity to present their case
Plaintiffs move this Honorable Court to grant Plaintiffs thier right to amend their com-

plaint, to have their case be restored and to be heard at a trial.

Respectfully submitted,

/I;ghard D. Sell E



IN TEE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

RICHARD D. SELL and
LINDEA H. SELL

VS. : NO. 04-9540-CD
CENTEAL VOLKSWAGEN, INC.

ORDER

NOW, this 23rd day of September, 2004, this being
the cate set for argument on Preliminary Objections to
Plairntiffs' Complaint filed on behalf of Defendant, Central
Volkswagen, Incorpdrated, Plaintiffs, Richard D. And Linda H.
Sell, having failed to appear despite receiving due and proper
notice, it is the ORDER of this Court that the Preliminary
Objections be and are hereby sustained. Plaintiffs' Complaint,
in its entirety, is hereby dismissed, with prejudice.

BY THE COURT:

Judge
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William A. Shaw Q""a‘m\ dsuil

Prothonotary/Clerk of Courts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL ACTION
RICHARD D. SELL and LINDA H. SELL, ) CIVIL DIVISION
)
Plaintiffs, ) No.: 04-940-CD
)
V. )
) AFFIDAVIT OF SERVICE
CENTRAL VOLKSWAGEN, INC., )
)
Defendant. ) Filed cn Behalf of:

Defendant Central Volkswagen, Inc.

Counsel of Record:

Bryan K. Shreckengost, Esq.
PA ID #69098

Pietragallo, Bosick & Gordon
Firm No. 834

The Thirty-Eighth Floor

One Oxford Centre
Pittsburgh, PA 15219

(412) 263-2000

F .
/YUBEZB/%Q
AUG 25 2004

N o
William A, Shaw6
Prothonotary/Clark of Courts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION

RICHARD D. SELL and LINDA H. SELL, CIVIL DIVISION
Plaintiffs, No.: 04-940-CD
V.

CENTRAL VOLKSWAGEN, INC.,

Defendant.

R N T N N N R S

AFFIDAVIT OF SERVICE

I hereby certify that a copy of the August 18, 2004 Order of Court was served on
Plaintiffs, Richard D. Sell and Linda H. Sell at RR 1 Box 212 B-1, Reynoldsville, Pennsylvania
15851 via 1% class, U.S. mail, postage prepaid on August 23, 2004. A copy of the August 18,
2004 Order is attached hereto as Exhibit A.

Respectfully submitted:

PIETRAGALLO, BOSICK & GORDON

Attorneys for Defendant,
Central Volkswagen, Inc.

#753595
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA :
CIVIL DIVISION

RICEARD D. SELL and LINDA
H. SELL
vs. : No. 04-940-CD

CENTRAL VOLKSWAGEN, INC.

ORDER
AND NOW, this | 84’\ day of August, 2004, upon consideration
of Defendant’s Preliminary Objections filed in the above matter, it is the ORDER
of the Court that argument on said Objections has been scheduled for the Q_Z}_

day of ::X#KQQ( , 2004, at 00 )0.M, in Courtroom No.

é , Clearfield County Courthouse, Clearfield, PA.

BY THE COURT:

/s/ Paul E. Cherry

PAUL E. CHERRY
Judge
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing AFFIDAVIT OF SERVICE

was, on this 23" day of August 2004, served by first-class U.S. mail, postage prepaid, on:

Richard D. Sell

Linda H. Sell

RR 1 Box 212 B-1
Reynoldsville, PA 15851

#753595



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA
CIVIL DIVISION

RICHARD D. SELL and LINDA
H. SELL

VS. : No. 04-940-CD

CENTRAL VOLKSWAGEN, INC.

ORDER
AND NOW, this /8 i day of August, 2004, upon consideration
of Defendant’s Preliminary Objections filed in the above matter, it is the ORDER
of the Court that argument on said Objections has been scheduled for the !Lé

day of{)@r)(w}/ , 2004, at 3 ' 00 70 M, in Courtroom No.

—) , Clearfield County Courthouse, Clearfield, PA.

BY THE COURT:

@JA%

PAUL E. CHERRY
Judge

FILED

AUG 19 2004

William A Shaw
Prothonotary/Clerk of Coyrts
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Prothonotary/Clerk of Courts
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OFFICE OF COURT ADMINISTRATOR t.,,}::f i\ "
FORTY-SIXTH JUDICIAL DISTRICT OF PENNSYLVANIA G “ﬂ‘)
/‘ g
CLEARFIELD COUNTY COURTHOUSE (;/
230 EAST MARKET STREET
- CLEARFIELD, PENNSYLVANIA 16830
DAVID S. MEHOLICK PHONE: (814) 765-2641 MARCY KELLEY

COURT ADMINISTRATOR

MEMO: To all parties filing Petitions/Motions in Clearfield County:
Please make note of the following:

Rule 206(f) The party who has obtained the issuance of a Rule to Show Cause shall
forthwith serve a true and correct copy of both the Court Order entering the Rule and
specifying a return date, and the underlying Petition or Motion, upon every other party to
the proceeding in the manner prescribed by the Pennsylvania Rules of Civil Procedure
(see PA. R.C.P. 440) and upon the Court Administrator.

Rule 206(g) The party who has obtained the issuance of a Rule to Show Cause shall file
with the Prothonotary, within seven (7) days of the issuance of the Rule, an Affidavit of
Service indicating the time, place and manner of service. Failure to comply with this
provision may constitute sufficient basis for the Court to deny the prayer of the Petition
or Motion.

FAX: 1-814-765-6089 DEPUTY COURT ADMINISTRATOR



In The Court of .nmon Pleas of Clearfield Cou‘ Pennsylvania

SELL, RICHARD D. & LINDA H. Sheriff Docket # 15795
VS. 04-940-CD
CENTRAL VOLKSWAGEN, INC.
COMPLAINT
SHERIFF RETURNS

NOW JUNE 29, 2004 AT 10:45 AM SERVED THE WITHIN COMPLAINT ON CENTRAL
VOLKSWGEN, INC., DEFENDANT AT EMPLOYMENT, RT 322, BOX 445, DUBOIS,
CLEARFIELD COUNTY, PENNSYLVANIA BY HANDING TO DAVE ROSENBERG, GEN. MGR.

A TRUE AND ATTESTED COPY OF THE ORIGINAL COMPLAINT AND MADE KNOWN TO
HIM THE CONTENTS THEREOF.

SERVED BY: COUDRIET

Return Costs

Cost Description
32.62 SHERIFF HAWKINS PAID BY: PLFF CK# 390

10.00 SURCHARGE PAID BY: PLFF CK# 390

Sworn to Before Me This So Answers,

/3 /Day Of %004
{\);U;— i &
WILTAM A SHAW 15
CProthono a? es Chester A. Hawkihs
My Commission Expi )
lszMondamear, 2006 Sheriff
Clearfield Co., Cleafield, PA

FULED

ol ¥ 53mm

n 13 2004
éfb

William A. Shaw
Prothonotary



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA -

CIVIL ACTION

RICHARD L. SELL and LINDA H. SELL,

Plaintiffs,
V.
CENTRAL VOLKSWAGEN, INC,,

Defendant.

#739522

)
)
)
)
)
)
)
)
)

CIVIL DIVISION
No.: 04-940-CD

PRAECIPE TO PLACE CASE ON
ARGUMENT LIST

Filed on Behalf of:
Defendant Central Volkswagen, Inc.

Counsel of Record:

Bryan K. Shreckengost, Esq.
PA ID #69098

Pietragallo, Bosick & Gordon
Firm No. 834

The Thirty-Eighth Floor

One Oxford Centre
Pittsburgh, PA 15219

(412) 263-2000

FILED v,
Mmﬁ

William A. Shaw
Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL ACTION
RICHARD D. SELL and LINDA H. SELL, CIVIL DIVISION
Plaintiffs, No.: 04-940-CD

V.
CENTRAL VOLKSWAGEN, INC,,

Defendant.

Nt S N S N N e N N

PRAECIPE TO PLACE CASE ON ARGUMENT LIST

Please place the above-captioned case on the next available argument list.
Respectfully submitted:

PIETRAGALLO, BOSICK & GORDON

By:
B@K. Shreckengost, Esq.

Attomeys for Defendant,
Central Volkswagen, Inc.

#739522



CERTIFICATE OF SERVICE

I kereby certify that a true and correct copy of the foregoing PRAECIPE TO PLACE
CASE ON ARGUMENT LIST was, on this 8" day of July 2004, served by first-class U.S.

mail, postage prepaid, on:

Richard D. Sell

Linda H. Sell

RR 1 Box 212 B-1
Reynoldsville, PA 15851

#739522



»
” O

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION

RICHARD D. SELL and LINDA H. SELL,

Plaintiffs,
V.

CENTRAL VOLXSWAGEN, INC.,

Defendant.

#739436

N’ N N’ N Nt N N N N

CIVIL DIVISION

No.: 04-940-CD

PRELIMINARY OBJECTIONS TO
PLAINTIFFS’ COMPLAINT

Filed on Behalf of:
Defendant Central Volkswagen, Inc.

Counsel of Record:

Bryan K. Shreckengost, Esq.
PA ID #69098

Pietragallo, Bosick & Gordon
Firm No. 834

The Thirty-Eighth Floor

One Oxford Centre
Pittsburgh, PA 15219

(412) 263-2000

Fl;.EDw
17

William A. Shaw
rothonotary/Clerk of Courts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL ACTION
RICHARD D. SELL and LINDA H. SELL, CIVIL DIVISION
Plaintiffs, No.: 04-940-CD

1
|

V.

CENTRAL VOLKSWAGEN, INC.,

N N N N N e N e e’

r Defendant.

PRELIMINARY OBJECTIONS TO PLAINTIFFS’ COMPLAINT

AND NOW, comes the Defendant, Central Volkswagen, Inc., by and through its
attorneys, Pietragallo, Bosick & Gordon, and files the following Preliminary Objections to
Plaintiffs’ Complaint:

1. As‘t more fully set forth in Plaintiffs’ Complaint, Plaintiffs assert numerous claims
arising out of multiple incidents of repair to a motor vehicle owned by Plaintiffs. In general,
Plaintiffs contend that Defendant made excessive repair charges for the replacement/repair of a
motor vehicle owned by Plaintiffs during the period from approximately June 1998 through
October 2002. Based upon those circumstances, generally, Plaintiffs’ Complaint alleges at least
six causes of action consisting of alleged breach of warranty, breach of contract, conversion,
unfair or deceptiye acts in violation of the Pennsylvania Consumer Protection Law, negligence,
and common lavx; fraud. Attached hereto and made a part hereof as Exhibit A is a copy of
Plaintiffs’ Complaint in this action.

2. Pn"or to commencing the present action, Plaintiffs had commenced an action

before the Honorable Patrick N. Ford, District Justice of Magisterial District No. 46-3-01. In

their district justice action, Plaintiffs asserted claims against Central Volkswagen, Inc. based

#739436



upon the same facts and circumstances which give rise to the present lawsuit. Attached hzreto
and made a part hereof as Exhibit B is a copy of Plaintiffs’ district justice Complaint at docket
no. CV-27-03. Attached hereto and made a part hereof as Exhibit C is a copy of Plaintiffs’
Amended Complaint against Central Volkswagen, Inc. at district justice docket No. CV-133-03.

3. In the district justice proceedings, a judgment was entered in favor of the
Plaintiffs in the amount of $890.30. Attached hereto and made a part hereof as Exhibit T is a
copy of the judgment entered by the district justice at docket No. CV-133-03.

4. The district justice’s judgment was paid by Central Volkswagen, Inc. check
no. 61208 in the full judgment amount. Both Plaintiffs endorsed the check paying the judgment
amount. Attached hereto and made a part hereof as Exhibit E is a copy of Central Volkswagen,
Inc.’s check no. 61208 in the amount of $890.30 and showing the endorsement by both

Plaintiffs.

PRELIMINARY OBJECTIONS PURSUANT TO PA. R.C.P. 1028(a)(1)—
LACK OF JURISDICTION OVER THE SUBJECT MATTER OF THE ACTION

5. Pursuant to Pa. R.C.P. 1028(a)(1), preliminary objections may be filed based upon
the Court’s lack of jurisdiction over the subject matter of the action.

6. To the extent that Plaintiffs’ claims and causes of action have been extinguished
by and merged into the judgment of the district justice, there is no actual case or controversy
presently existing between the parties.

7. Insofar as there is no actual case or controversy existing between these parties,
Plaintiffs’ claims are moot and this Court lacks jurisdiction over the purported subject matter of

Plaintiffs’ Complaint.

#739436 -2-
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WHEREFORE, Defendant, Central Volkswagen, Inc. respectfully requests this
Honorable Court sustain this preliminary objection and dismiss Plaintiffs’ Complaint in its

entirety, with prejudice.

f

PRELIMINARY OBJECTIONS PURSUANT TO
. PA.R.C.P. 1028(a)(5)—1LACK OF CAPACITY TO SUE

8. Pznnsylvania Rule of Civil Procedure 1028(a)(5) provides that preliminary
objections may be filed based upon Plaintiffs’ lack of capacity to sue.

9. Insofar as the claims and causes of action asserted in the Complaint have been
extinguishad and merged into the district justice’s judgment, which judgment has been fully
satisfied, Plaintit%“fS lack capacity to sue upon the causes of action asserted in the Complaint.

10. II:ISOfaI' as Plaintiffs are not permitted to split their causes of action which form the
basis of both the district justice action and the present action, Plaintiffs’ claims are now barred
by virtue of the judgment in the district justice action and the satisfaction of said judgment by
Central Vc»lkswégen, Inc.

WHEREFORE, Defendant, Central Volkswagen, Inc. respectfully requests this
Honorable Court sustain this preliminary objection and dismiss Plaintiffs’ Complaint in its
entirety, with prejudice.

+

PRELIMINARY OBJECTIONS PURSUANT TO
PA. R.C.P. 1028(a)(6}—PENDENCY OF A PRIOR ACTION

11. Pgnnsylvania Rule of Civil Procedure 1028(a)(6) provides that preliminary
objections may l;e filed based upon the pendency of a prior action.

12. As shown by both the Complaint and the Amended Complaint in the dstrict
justice ac‘ion, i’laintiffs have already pursued an action based upon the same facts and

circumstances upon which Plaintiffs rely on the present action.

S

#739436 -3-



13.  Insofar as the district justice action has resulted in a judgment in favor of
Plaintiffs, and Central Volkswagen, Inc. has satisfied that judgment as demonstrated by the copy
of the check attached hereto as Exhibit E, Plaintiffs’ claims are barred by the doctrine of res
judicata.

14.  Plaintiffs are not permitted to split their causes of action, if any, arising out the
facts and circumstances which gave rise to both the district justice action and the present action
and, in any event, Plaintiffs are entitled to only one satisfaction of their alleged damages, which
satisfaction has been achieved in the district justice action.

WHEREFORE, Defendant, Central Volkswagen, Inc. respectfully requests this
Honorable Court sustain this preliminary objection and dismiss Plaintiffs’ Complaint in its
entirety, with prejudice.

Respectfully submitted:

PIETRAGALLO, EOSICK & GORDON

oo 2l

ry K. Shreckengost, Es@

Attorneys for Defendant,
Central Volkswagen, Inc.

#739436 -4-
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA

RICHARD D. SELL AND
[INDA H. SELL

PLAINTIFFS
V.

CENTRAL VOLKSWAGEN, JNC.

DEFENDANT

% # ¥ & £ £ ¥ ¥ ¥ R £ ¥ &

CIVIL ACTION

CIVIL DIVISION

vo. OL-FHD-CP

Type of Pleading:
COMPLAINT

Filed on Béhalf of
Riclrard D.'Sell and
Linda H. Sell:

Pro-Se
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA

CLVIL ACTION
RICHARD D. SELL AND *
LINDA H. SELJ. . *% CIVIL DIVISION
PLAINTIFFS *
* NO.
*
V. “* Type Of Pleading:
¥ COMPLAINT
®
CENTRAL VOLKSWAGEN, INC. #
*
DEFENTIANT ¥
NOTICE

YOU HAVE BSEN SUED IN COURT. IF YOU WISH TO DEFEND AGAINST THE
CLAIMS SET FORTH IN THE FOLLOWING PAGES, YOU MUST TAKE ACTION WITHIN
TWENTY (20) DAYS ATTER THIS COMPLAINT AND NOTICE ARE SERVED, BY
ENTERING A WRITTEN APPEARANCE PERSONALLY OR BY ATTORNEY AND
FILING IN WRITING WITHTN THE COURT YOUR DEFENSE OF OBIECTIONS TO THE
CLAIMS SET FORTH AGAINST YOU. YOU ARE WARNED THAT IF YOU FAIL TO DO
SO THE CASE MAY PROCEED WITHOUT FURTHER NOTICE FOR ANY MONEY
CLAIMED IN THE COMPLAINT OR FOR ANY OTHER CLALVIS OF RELIEF
REQUESTED BY THE PLAINTIFFS. YOU MAY LOSE MONEY OR PROPERTY RIGHTS
IMPORTANT TO YOU. ,

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE IF YOU DO
NOT HAVE A LAWYER OR CANNOT AFFORD ONE, GO TO OR TELEPHONE THE
QFFICE SET FGRTH BELOW TO FIND OUT WHERE YOU CAN GET LEGAL HELP.

Court Administrator's Office
Clearfield County Courthouse
1 North Second Street
Clearfield, PA 16830
Telephone: (814) 765-2641



IN THE COURT OF COMMON PLEAS
CLEARFIELD COUNTY, PENNSYLVANIA

RICHARD D. SELL AND * CIVIL ACTION
LINDA H. SELL "
¥ NO.
PLAINTITTS *
*
V.
CENTRAL VOLKSWAGEN, INC.
DEFENDANTS

AND NOW COMES the plaintiff, Richard D. Sell and Linds H. Sell, pursuant to the Unfair
Trade Practices and Consumer Protection Law, Act of December 17, 1968, P.L. 1224, as
emended and reenacted by the Act of Novemher 24, 1976 P.L. 1166, 73 P.S. 201-1 et seq.
(hereinafter "CPL"); 73 P.S. section 1951, et seq. (PA Auromobile Lemon Law); and 37 PA
Code, chapters 301.1, et seq. (Part V., Bureau of Consumer Protection, Automotive Indusny
Trade Practices), and represents as follows:

1.

2.

93]

i

8.

9.

Plaintiffs, Richard D. and Linda H. Sell, husband and wife, residing ar RR I Box 212 B-l,
Reynoldsvills, PA

Defendant, Central Volkswagen, lite, is a motor vehicle dealer, as defined at 75 Pa. C.8. sec.
7131 and 49 U.S.C., sec. 32702(2), as licensed, with a principal place of business at Route
322, Box 443, Dubois, P A 15801,

At all times rnaterial hereto, the acts employed by Defendant were taken willfully.

Identification Of Subject Transaction

Paragraphs ! through 3 are incorporsted herein by reference as if more fully set forth herein.
After plaintiff purchased a motor vehicle, a 1995 Mazda MPV, VIN JM3LV323480707759
from defendant, plaintiff returned vehicle o defendant for repairs, maintnance services and
warranty work., , ,
On or about G=16r98 plaintiff deliversd his vehicle to defendant, a second time, for major
repairs which were covered under warranty.

Defendamt repaired plaintiff's vehicle under warranty on or about 6-16-98. by virtue of
defendant’s affirmations, as recorded by invoice; and, by promise given 10 plaintiff when
vehicle was released to plaintiff.

Plaintiff’s vahicle contimed with the same problems of those complained of to defendant,
before each of both attempts to remedy, while under warraniy.

Plainriff delivered vehicle for repairs to defendant a third time on 4-03-01 following repeated
complaints of the same problems with plaintif’s vehicle.

10. Defendant replaced plaintiff’s engine twice between 4-03-01 and 6-18-01.



11. Defendant attempted to repair plaintiffs engine within the same interval of 4-13-01 to
6-18-01 for the same symploms and repairs that plaintiffs experienced on the two
aforementioned, prior occasions.

12. Defendant released vehicle to plaintiff only after more than three months in which defendant
replaced two engines,

13, Defendant, again, replaced plaintiff's engine for the third (me [vllowing delivery to
defendant on 10-08-02, for replacement under warranty.

14. On or about 10-23-02 defendant charged plaintiff for a2 new engine replacement.

15. On or about 10-23-02 plaintiff discovered & mujor leak in his engine after removing his
vehicle to his home, requiring plaintiff to have his vehicle removed to another repair shop.

16. Plaintiffs seek damages for defendant's conduct as enumerated more fully in the counts
below,

COUNT ONE: VIOLATION OF CPL
Subcount A: Breach of Warranry

17. Pasagraphs 1 through 16 arc incorporated herein by reference as if more fully set forth herein.

18. A violation of any provision of Chapter 28 of this state’s Automobile Lemon Law is also a
violation of the act of December 17, 1068 P.L. 1224, No, 387), known as the Unfair Trade
Practices and Consumer Protection Law (CPL).

19. By virme of 73 P .S. 201-2.1 (xiv), defendant fuiled to comply with the terms of a warranty
given, on 6-19-S8 .

20. Defendant failed to report vehicle "nonconformiry” as proscribed by 73 P.S.sec.1957.

21, That defendant's tailure to comply, and, failure 10 report: effectively withheld fres repairs by
defendant; and, barred otherwise free remedy through the manufacturer.

22. Defendant induced plalntiff into a contract for the replacement of his engine.

23. That defendant had notice of plaintiff’s vehicle condition, subject o repeated occurrence of a
*nonconformity”™.

24. That defendunt did not seek a free remedy, likely available through the manufecturer for
plaintiff’s relief from the costs of an engine replacement.

25. Defepdant's actions and omnissions were made willfully and with disregard of plaintiffs’
economic interest.

26. Defendant was motivated by greed and excess profit gained by the opporwnity of teplacing
pleintiff’s engine. '

27. Plaintiffs suYercd dunages, a result of dofondant’s behavior, in the amount of $4690.

28. Plainniff dissovered actions and omissions of defendant only after extraordinary efforts of

 inquiries, arising out of the occasion of a third engine replacement on or about 10-08-02.
29. Wherefore, plaintiffs pray for three times his actual damages, or $14,070.

Subcount B: Breach of Contract

30. Paragraphs 1 through 29 are incorporated herein by reference as if more fully set forth herein.

31. On ar about 4-03-01 plaintiff entered agreement with defendant 1o replace plaintiff’s engine,
for $3700.

32. Defendant rendered a bill for repairs cxceeding plaintiff’s agreemont by $990.

33. Defendant did not ask plaintiffs for, nor did defendent ever receive authorization for, repairs



exceeding the contract price.

34. Plaintiff only became aware of additional costs upon the intended date of the release of his
vehicle.

33. Plaintiff, in order to have vehicle released 1o his care following repairs on or aboul 5-25-01,
paid defendant an additional sum that was over the agreed price of $3700. As a result of
defendunt's viclation of an agveed pricc, and as provided for by the CPL, Plaintiff has
suffered damages of $990.

36. Wherefore Plaintiffs pray for three times thasa actal damages, or $2970.

Subcount C: Conversion

37. Paragraphs 1 throngh 36 are incorporated herein by reference as if more fully set forth herein.

38, Defendant on or abour 5-22-01 directed, or had caused to be directed, a credit which was
payable 10 plaintiff by virtue of a prior agreement that defendant had with plaintiff and
engine vendor.

39. Defendant had prior knowledge of a credit that was payable to plaintiff, by defendant’s
admission in writmg.

40, Defendant divected credit, which was owing to plaintiff, to be paid to defendant's dealership,
under a name different than named defendant.

41. Further, that defsndant concezled such credit from plaintiffs, and unlawfully withheld said
cradit, under the name of defendant's partnership, or association of dealerships

42, As a result of defendant's act, plaintiffs have suffered damages ot $818.80,

43. Defendant acted at all times willfully and with disregard of plaintiffs’ cconomic interest.

44, Wherefore, plaintiffs pray for three times damages, us provisivned by the CPL, of $2456.40.

COUNT TWO:
Other Violations as Unfair or Deceptive Acts or Practices |

45. Paragraphs 1 to 44 are incorporated herein by reference as if more fully set forth, herein,
46. Defendant ergaged in several violations of unfair or deceptive acts or practices, as defined by
the CPL, 73 P.S. 201-2.1, et seq., and as enwnerated herewith by:
i, Causing likelihood of confusion or of misunderstanding as to the source,
spensorship, approval or certification of guuds Or services
vii.  Representing that goods or services are of a particular standard quality
or grade, or that goods are of a particular style or model, if they are of
another
viii. Disparaging the goods, services or business of another by false or
misleading misrepresentation of fact
1. Failing to comply with the terms of any written guarantee or warranty given
to the buyer
2. Knpowingly misreprasenting that services, replacements or repairs are needed
if they are not needed
47. Defendant engaged in several unfair methods of competition and unfair or decepuive
practices, prchibited under 37 PA ADC sve 3015, t seq. known as Avtomortive Industry
Trade Practices, as herein described:
(2), (8) Iailure to record odometer reading



2) No anthorization of the customer
(@), (1) Failure to display and return parts
&) Failure to meke records
@) Failure to remedy promptly, at no charge
(8) Failure to complete an accurate and complete invoice
48. Defendant, Through dreach of afurcmentioned dities to plaintiffs, causcd damages of
§735.73.
49, Defendant at oll times acted willfully and with obdurate disregard of plaintiffs’ economic
interest,
50 WHEREFORE; plaintiffs pray for three times his actual damages, as being supported by
separate exhibit, for $2207,19

COUNT THREE: Negligence

51. Paragraphs 46 to S0 are incorporated herein by refercuce as if more fully set forth.

52..Plaintiff delivered his vehicle to defendant on 10-08-02 for engine replacement.

53. Plaintiff aveys ongine hed no lesks of fluid prior to subemitting vehicle to defendant.

54. Plaintiff asserts that if his engine were leaking radiator fluid, plaintiff would have detected ir.

33. Plaintiff asserts that defendant, while replacing plaintiff’s engine, damaged it’s radiator.

56. Plaintiff’s radiator shows signs of physical damass,

57. Damage to plaintiff’s radiavor is on the top tank mounting lug and flange where radiator must
be dissembled from the air horn, during engine removal.

58. Plaintiff removed his vehicle from defendant’s repair shop, because of defendant’s failure to
repair plaintiff's radiator prompily, and without cost.

COUNT FOUR; Common Law Fraud

59. Paragraphs 46 1o S8 are incorporated herein as if more fully set forth, herein,

60. On or before 10-23-02 defendant, during the replacement of 4 third engine as
aforementioned, damaged plaintiff’s radiator.

61. Defendant informed plaintiff that his radiator was “shot”, but only immediately before
plaintiff returned o defendant’s shop to pick up his vehicle, on or about 10-23-02.

62. Defendant did not show plaintiff where radiator was leaking upon plaintiff’s arrival to piok
up his vehicle,

63. Plaiutiff removed his vehiclo to his home, having it towed to another repair shop, a few days
later.

64. Plaintiff discovered physical damage upon inspection of his vehicle's air horn-radiater
atiachment.

65. Plaintiff also discovered another, major, leak of antifreeze coming from the intake manifold

66. Defendant knew of both leaks, or should have known of both leaks.

67. Defendant’s concealment of the major leak caused plaintiff to consider the cost of 2
Teplacement radiator.

68, Defendant intended plaintiff to he decewcd by, &nd rely upon defendant’s misrepresentation

so that plaintiff would approve, by phone, defendant’s replacoment of plaintiff’s radiator.
69. Defendanr failed to make a reasonable investigation of the truth of plaintiffs’ statements
70, Lu fzot, plaintiffs radiator was repeiruble, at minimal cost.



71. Plaintiffs seck cost (average) of replacement of $390 and treble damages of $1770, plus costs
and fees.

Prayer For Relief

WHEREFORE, Pluiniifls ask this Honorable Court for an Ordor:

1.

bl N

el

Finding that Defendant’s conduct was in violation of CPL and the Autometive
Industry Trade Practices.

Directing defendant to pay Plaintiffs the sum of §7824.53 as damages.

Directing defendant t¢ pay Plaintiffs the sumn of three times his actual damages or
$1500, whichever is grearter.

Directing Defendant to pay Plaintiffs’ costs and fees in this matter.

Granting such other relief as this Honorable Court rmay deem necessary and proper.

Respectfully submitted,

- ‘
ichard D Sell

oot F L

Linda H. Scll



COMMONWEALTH OF PENNSYVANIA:
COUNTY OF C&EAR Feep

being duly sworn according to law depose

and says that the facts set forth in the foregoing pleading are true and correct to the best of his

knowledge,

informarion and belief
Swarn 1o and subscribed before

me 7HisE Lare ¢ T-Redk

G 8, Lo

Notary Public
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-COMMONWEALTH O FENNS TLVANIA ClVlL COMPLAINF
COUNTY OF: CLEARFIELD .
- - PLAINTIFF: e
T e 46-3-01 MRickzre D. Sell And LiFd& H. Sell
DJ Niatha: mot, RR 1 ch@%iZ
PATPRICK N. FCRD NeynoldaVille, 24
aqresz 309 MAPLE AVENUE !_15551
P.0O. BOX 452 Vs,
DUBOIS, PA 15801 DEFENDANT: NAME oz ACGAESS
, - Central Volkawagen Incy .
Toworone: (814 )371-5321 >0 Box 4hg //a_nd_J%],S_-gggmi‘s lggg

Dubois, Pa 15801 // 815 Wernsing Road
/ P O Box 650

L 7/ Jasper IN WL7SH7
Docket No.{ ’ o
Date Filed:C \) a 7{] g’
AMou_rg DATE PAID
Funecosts s Y 2 [
POSTAGE $ |/
SERVICE COSTS § [
CONSTABLEED. § [
TOTAL 3 /1
TO THE DEFENCANT: The above named plaintifi(s) asks judgment agaimst you for $ _$2 802, 44 logether w

costs upan the following claim (Civil fines must include citation-of the statute or crdtance
violated)'Plaintiffs, owners of one 1995 Mazda MPV, allegs axcessive and
redundant charges arising out of engine(s) replacement in April to
May of Z00l; and, again,uctober of 2002, when under warraunty,

s2id owners wene agaic chergeld for engline replacement laber, and

for parts.

Plaintiffs further allege defendant C.V.I., through its employees,
failed to properly fix said vehicle, requiring additional repeirs
from enother gayege; and,that C¢.V.I, owes plaintififs credit paid

or payable from Jasper Engines to owners, under contract to do so.

l,_Bichard D. Sell and ITinda H, Sell verify that the facts set forth in this complaint are truse and
warreul to Whe best of my knowledge, information, and belief, This statement is made subject to the penalties of

Section 4304 of the Crimes Code (18 PA. C.S. § 4804) related tougvorn falsification o authonties. -
p 7 .
e ] Q ),Z:Q.JA%VAC’X/M I
ignaiére of Plantit or Ahorizad Agent)
Plainufl's
ARoenoy: Addrags’
Telaphone: -

IF YOU INTEND TO ENTER A DEFENSE TO THIS COMPLAINT. YOU SHOULD SO NCTIFY THIS OFFICE IMMEDI
AT THE ABOVE TFLEPHONE NUMBER. YOU MUST APPEAR AT THE HEARING AND PRESENT YOUR DEFENSE
UNLESS YOU DQ, JUDGMENT MAY BE ENTERED AGAINST YOU BY DEFAULT.

If you have a claim against the plaintifl which is within district justice jurisdiction and which you intend
lo assert at the hearing, you must file it on a complaint form at this office at least five days before

ihe date set for the hearlng. If you are disabled and require assistance, please contact the
Magisterial District office at the address above.



EXHIBIT C



COMMONWEALTH OF PENNSYLVANIA ‘ CIVIL COMPLAINT
COUNTY OF: SLEARFIELD :
Wag. et Mot PLAINTIFF: NAMP and ADDAESS ‘ -
46-3-01 Richrrd D. Sell end Linda XK. Sell
DJ Name: Hgn. RH 1 Box 212 Bl
PATRICX N. FORD Raynoldsville, Pe 15551
Acde=i 308 MADPLE AVENUER L -
P.0O. BOX 452 VS.
DUBOIS, FA 15801 DEFENDANT: NAME and ADDRESS ] _
Tokphono: (814 3371-5321 5 - "Centrsl Volkswegen Ine. (C.V.I)
- PQBox 4485
Dubois, PA 15301
L -
Docket No.: /~ 22-0%
Date Filed: C‘ v /
AMOUNT DATE PAID
FILNGCOSTS 3 [/
POSTAGE s /]
SERVICE COSTS 3 A
CONSTABLE ED. 5 / /
TOTAL 5 [/
TO THE DEFENDANT: The above named plaintiff(s) asks Judgment against you for $ L, 566 .46 togsther with

costs upon the following claim (Civil fines must include citation of the statuta or ordinance

violated): Pleintiffs sllege excessive cherges erising from
the replecement/repsir of owned 1595 Mozda, MNPV
engine; end, for related repelr chirrges =2nd costs
mede necessery through defendsnt!s fzilure to
properly repelr vehicle, during & 2nd visit in
whicn the englne was replaced.

Additionslly, Fleintlffs seek relmbursement for
a8 lebor cherge credit, whilich went to C.V.I., in
ctond of to pleintiffa by sepereste contrect,

lL_Bioherd D, Sell and Tipds H, Sel]verlfythatthe facts setforth in thia complaint are true and
correct to the best cf my knowledge, information, and bellef. This statatnent is made subjact to the penalties of »
Section 4804 of the Crimes Code (18 PA. C.S. § 4904} related to u falsification to authorities.

Plaintiff's
Aitorney; Addrozs;

Telephone:

IF YOU INTEND TO ENTER A DEFENSE TO THIS COMPLAINT, YOU SHOULD SO NOTIFY THIS OFFICE IMMEDIATE
AT THE ABOVE TELEPHONE NUMBER, YOU MUST APPEAR AT THE HEARING AND PRESENT YOUR DEFENSE.
UNLESS YOU DO, JUDGMENT MAY BE ENTERED AGAINST YOU BY DEFAULT.

If you have a claim against the plaintiff which is within district justice jurisdiction and which you intend
t0 assert at the hearing, you must file it on a complaint form at this office at least five days before
the date set for the hearing.

If you are disabled and require a reasonable accommodation to galn access to the Magisterial District
Court and its services, please contact the Magisterial District Court at the above address or
telephane number. We are uniable to provide transportation.
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'COMMONWEALTH OF PENNSYLVANIA NOTICE OF JUDGMENT/TR ANSCRlPT
' COUNTY oF, CTERARFIZTD PLAINTIFFAURGME ox’ ASE
Mag. Dist. No.:
46-3-01 (BELL, RICHARD £ LINDA 7
BJ Mame: Hon . RD1 BOX 212 B-1
PATRICK N. FORD REYNOLDSVILLE, PA 15851
sames: 309 MAPLE AVENUE L N
P.O0. BOX 452 ' VS,
DUBOIS, PA DEFENDANT/UDGMENT CRERTOR: o ness
Towsnana: (814) 371-5321 15801 ([CEWTRAT. VOLRKESWAGEN, INC 1
. BOX 445
DUBOIS, PA 15801
CENTRAYL VOLKESWAGEN, INC L
BOX 445 Docket No.: CV-0000133-03
DUBOIS, PA 15801 Date Filed: 3/10/03

THIS IS TO NOTIFY YOU THAT: .
Judgment: —FPOR PLATNTTIEF

Judgment was antered for: {(Name) LINDA
(%] Judgment was entered against: {Name)
in the amount of § 29030 ON: ' j’/f of Judgment) 4716703
. D Defendants are jointly and severally liable. Date & Time)
[:| Damages will be assessed on: , Amount of Judgment $818.80
.‘"’ [ 7/. y - |Judgment Costs §_ 71.50
. . . - o P Interest on Judgment § 00
[ ] This case dismissed without prejudice.  ~ 3 Attorney Fees 8 .00
| _‘y%‘i Total §__890.30
Amount of Judgment Subject to _
Attachment/Act 5 of 1896 § Post Judgment Credits 8
) : Post Judgment Costs $
Certified Judgment Total $______

ANY PARTY HAS THE RIGHT TO APREAL WITHIN 30 DAYS AFTER THE ENYRY OF JUDGMENT BY FILING A NOTICE
OF APPEAL WITH THE PROTHONOTARY/CLERK OF THE COURT OF COMMON PLEAS, CIVIL DIVISION. YOU

MUST INCLUDE A GOPY OF THIS NOTICE OF JUDGMENT/TRANSCRIPT FORM WITH YOUR NOTICE OF APPEAL.
EXCEPT AS OTHERWISE PROVIDED IN THE RULES OF CIVIL PROCEDURE FOR DISTRICT JUSTICER, IF THE JUDGMENT HOLRER

ELECTS TO ENTER THE JUDGMENT IN THE CQURT OF COMMON PLEAS, ALL FURTHER PROCESS MUST COME FROM THE COURT
OF COMMON PLEAS AND NO FURTHER PROCESS MAY BE ISSUED BY THE DISTRICT JUSTICE.

UNLESS THE JUDGMENT IS ENTERED IN THE COURYT OF COMMON PLEAS, ANYONE INTERESTED N THE JUDGMENT MAY FILE
A REQUEST FOR ENTRY OF SATISFACTION WITH THE DISTRICY JUSTICE IF THE JUDGMENT DEBTOR PAYS IN FULL, SETYLES,
OR OTHERWISE COMPLIES WITH THE JUDGMENT,

"f"/ _éO:S Date DM ﬂ . ﬁ;ﬂ—op - (}06— . Pistrict Justice

I certity that this is & true and correct copy of the record of the proceedings containing the judgment.

Date ' , District Justice

My commission expires first Monday of January, 2006 . SEAL
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of thii« foregoing PRELIMINARY
OB ECTIONS TO PLAINTIFFS' COMPLAINT was, on this 8 day of July 2004, served by

first-class 1J.S. mail, postage prepaid, on:

Richard D. Sell

Linda H. Sell

RR 1Bex 212 B-1
Reynoldsville, PA 15851

#739436



IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL ACTION
RICHARD D. SELL AND * CIVIL DIVISION
LINDA H. SELL * R
* NO. 04vq4@’ D
PLAINTIFFS *
* Type of Pleading:
V. * COMPLAINT
*
* Filed on Behalf of
CENTRAL VOLKSWAGEN, INC. * Richard D. Sell and
* Linda H. Sell:
DEFENDANT *
* Pro-Se
*

FILED

JUN 18 2004

William A. Shaw

Prothonotary @



IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL ACTION
RICHARD D. SELL AND *
LINDA H. SELL * CIVIL DIVISION
PLAINTIFFS *
* NO.
*
V. * Type Of Pleading:
* COMPLAINT
*
CENTRAL VOLKSWAGEN, INC. *
*
DEFENDANT *
NOTICE

YOU HAVE BEEN SUED IN COURT. IF YOU WISH TO DEFEND AGAINST THE
CLAIMS SET FORTH IN THE FOLLOWING PAGES, YOU MUST TAKE ACTION WITHIN
TWENTY (20) DAYS AFTER THIS COMPLAINT AND NOTICE ARE SERVED, BY
ENTERING A WRITTEN APPEARANCE PERSONALLY OR BY ATTORNEY AND
FILING IN WRITING WITHIN THE COURT YOUR DEFENSE OF OBJECTIONS TO THE
CLAIMS SET FORTH AGAINST YOU. YOU ARE WARNED THAT IF YOU FAIL TO DO
SO THE CASE MAY PROCEED WITHOUT FURTHER NOTICE FOR ANY MONEY
CLAIMED IN THE COMPLAINT OR FOR ANY OTHER CLAIMS OF RELIEF
REQUESTED BY THE PLAINTIFFS. YOU MAY LOSE MONEY OR PROPERTY RIGHTS
IMPORTANT TO YOU.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE IF YOU DO
NOT HAVE A LAWYER OR CANNOT AFFORD ONE, GO TO OR TELEPHONE THE
OFFICE SET FORTH BELOW TO FIND OUT WHERE YOU CAN GET LEGAL HELP.

Court Administrator's Office
Clearfield County Courthouse
1 North Second Street
Clearfield, PA 16830
Telephone: (814) 765-2641



IN THE COURT OF COMMON PLEAS
CLEARFIELD COUNTY, PENNSYLVANIA

RICHARD D. SELL AND * CIVIL ACTION
LINDA H. SELL *
*NO.
PLAINTIFFS *
*
V.
CENTRAL VOLKSWAGEN, INC.
DEFENDANTS

AND NOW COMES the plaintiff, Richard D. Sell and Linda H. Sell, pursuant to the Unfair
Trade Practices and Consumer Protection Law, Act of December 17, 1968, P.L. 1224, as
amended and reenacted by the Act of November 24, 1976 P.L. 1166, 73 P.S. 201-1 et seq.
(hereinafter "CPL"); 73 P.S. section 1951, et seq. (PA Automobile Lemon Law); and 37 PA
Code, chapters 301.1, et seq. (Part V., Bureau of Consumer Protection, Automotive Industry
Trade Practices), and represents as follows:

1.

2.

8.

9.

Plaintiffs, Richard D. and Linda H. Sell, husband and wife, residing at RR 1 Box 212 B-l,
Reynoldsville, PA

Defendant, Central Volkswagen, Inc, is a motor vehicle dealer, as defined at 75 Pa. C.S. sec.
7131 and 49 U.S.C., sec. 32702(2), as licensed, with a principal place of business at Route
322, Box 445, Dubois, P A 15801.

At all times material hereto, the acts employed by Defendant were taken willfully.
Identification Of Subject Transaction

Paragraphs 1 through 3 are incorporated herein by reference as if more fully set forth herein.

. After plaintiff purchased a motor vehicle, a 1995 Mazda MPV, VIN IM3LV523450707759

from defendant, plaintiff returned vehicle to defendant for repairs, maintenance services and
warranty work.

On or about 6-16-98 plaintiff delivered his vehicle to defendant, a second time, for major
repairs which were covered under warranty.

Defendant repaired plaintiff’s vehicle under warranty on or about 6-16-98, by virtue of
defendant’s affirmations, as recorded by invoice; and, by promise given to plaintiff when
vehicle was released to plaintiff.

Plaintiff’s vehicle continued with the same problems of those complained of to defendant,
before each of both attempts to remedy, while under warranty.

Plaintiff delivered vehicle for repairs to defendant a third time on 4-03-01 following repeated
complaints of the same problems with plaintiff’s vehicle.

10. Defendant replaced plaintiff’s engine twice between 4-03-01 and 6-18-01.



11. Defendant attempted to repair plaintiff’s engine within the same interval of 4-13-01 to
6-18-01 for the same symptoms and repairs that plaintiffs experienced on the two
aforementioned, prior occasions.

12. Defendant released vehicle to plaintiff only after more than three months in which defendant
replaced two engines.

13. Defendant, again, replaced plaintiff’s engine for the third time following delivery to
defendant on 10-08-02, for replacement under warranty.

14. On or about 10-23-02 defendant charged plaintiff for a new engine replacement.

15. On or about 10-23-02 plaintiff discovered a major leak in his engine after removing his
vehicle to his home, requiring plaintiff to have his vehicle removed to another repair shop.

16. Plaintiffs seek damages for defendant's conduct as enumerated more fully in the counts
below.

COUNT ONE: VIOLATION OF CPL
Subcount A: Breach of Warranty

17. Paragraphs 1 through 16 are incorporated herein by reference as if more fully set forth herein.

18. A violation of any provision of Chapter 28 of this state’s Automobile Lemon Law is also a
violation of the act of December 17, 1968 P.L. 1224, No. 387), known as the Unfair Trade
Practices and Consumer Protection Law (CPL).

19. By virtue of 73 P .S. 201-2.1 (xiv), defendant failed to comply with the terms of a warranty
given, on 6-19-98

20. Defendant failed to report vehicle "nonconformity" as proscribed by 73 P.S.sec.1957.

21. That defendant's failure to comply, and, failure to report: effectively withheld free repairs by
defendant; and, barred otherwise free remedy through the manufacturer.

22. Defendant induced plaintiff into a contract for the replacement of his engine.

23. That defendant had notice of plaintiff’s vehicle condition, subject to repeated occurrence of a
“nonconformity”.

24. That defendant did not seek a free remedy, likely available through the manufacturer for
plaintiff’s relief from the costs of an engine replacement.

25. Defendant's actions and omissions were made willfully and with disregard of plaintiffs’
economic interest.

26. Defendant was motivated by greed and excess profit gained by the opportunity of replacing
plaintiff’s engine.

27. Plaintiffs suffered damages, a result of defendant’s behavior, in the amount of $4690.

28. Plaintiff discovered actions and omissions of defendant only after extraordinary efforts of
inquiries, arising out of the occasion of a third engine replacement on or about 10-08-02.

29. Wherefore, plaintiffs pray for three times his actual damages, or $14,070.

Subcount B: Breach of Contract

30. Paragraphs 1 through 29 are incorporated herein by reference as if more fully set forth herein.

31. On or about 4-05-01 plaintiff entered agreement with defendant to replace plaintiff’s engine,
for $3700.

32. Defendant rendered a bill for repairs exceeding plaintiff’s agreement by $990.

33. Defendant did not ask plaintiffs for, nor did defendant ever receive authorization for, repairs



exceeding the contract price.

34. Plaintiff only became aware of additional costs upon the intended date of the release of his
vehicle.

35. Plaintiff, in order to have vehicle released to his care following repairs on or about 5-25-01,
paid defendant an additional sum that was over the agreed price of $3700. As a result of
defendant's violation of an agreed price, and as provided for by the CPL, Plaintiff has
suffered damages of $990.

36. Wherefore Flaintiffs pray for three times these actual damages, or $2970.

Subcount C: Conversion

37. Paragraphs 1 through 36 are incorporated herein by reference as if more fully set forth herein.

38. Defendant on or about 5-22-01 directed, or had caused to be directed, a credit which was
payable to plaintiff by virtue of a prior agreement that defendant had with plaintiff and
engine vendor.

39. Defendant had prior knowledge of a credit that was payable to plaintiff, by defendant’s
admission in writing.

40. Defendant directed credit, which was owing to plaintiff, to be paid to defendant's dealership,
under a name different than named defendant.

41. Further, that defendant concealed such credit from plaintiffs, and unlawfully withheld said
credit, under the name of defendant's partnership, or association of dealerships

42. As a result of defendant's act, plaintiffs have suffered damages of $818.80.

43. Defendant acted at all times willfully and with disregard of plaintiffs’ economic interest.

44. Wherefore, plaintiffs pray for three times damages, as provisioned by the CPL, of $2456.40.

COUNT TWO:
Other Violations as Unfair or Deceptive Acts or Practices

45. Paragraphs 1 to 44 are incorporated herein by reference as if more fully set forth, herein.
46. Defendant engaged in several violations of unfair or deceptive acts or practices, as defined by
the CPL, 73 P.S. 201-2.1, et seq., and as enumerated herewith by:
ii. Causing likelihood of confusion or of misunderstanding as to the source,
sponsorship, approval or certification of goods or services
vii.  Representing that goods or services are of a particular standard quality
or grade, or that goods are of a particular style or model, if they are of
another
viii.  Disparaging the goods, services or business of another by false or
misleading misrepresentation of fact
1. Failing to comply with the terms of any written guarantee or warranty given
to the buyer
2. Knowingly misrepresenting that services, replacements or repairs are needed
if they are not needed
47. Defendant engaged in several unfair methods of competition and unfair or deceptive
practices, prohibited under 37 PA ADC sec 301.5, et seq. known as Automotive Industry
Trade Practices, as herein described:
(2), (8) Failure to record odometer reading



2) No authorization of the customer

(4), (1) Failure to display and return parts

4) Failure to make records

@) Failure to remedy promptly, at no charge

(8) Failure to complete an accurate and complete invoice

48. Defendant, through breach of aforementioned duties to plaintiffs, caused damages of
$735.73.

49. Defendant at all times acted willfully and with obdurate disregard of plaintiffs’ economic
interest.

50. WHEREFORE,; plaintiffs pray for three times his actual damages, as being supported by
separate exkibit, for $2207.19

COUNT THREE: Negligence

51. Paragraphs 46 to 50 are incorporated herein by reference as if more fully set forth.

52. Plaintiff del:vered his vehicle to defendant on 10-08-02 for engine replacement.

53. Plaintiff avers engine had no leaks of fluid prior to submitting vehicle to defendant.

54. Plaintiff asserts that if his engine were leaking radiator fluid, plaintiff would have detected it.

55. Plaintiff asserts that defendant, while replacing plaintiff’s engine, damaged it’s radiator.

56. Plaintiff’s radiator shows signs of physical damage.

57. Damage to plaintiff’s radiator is on the top tank mounting lug and flange where radiator must
be dissembled from the air horn, during engine removal.

58. Plaintiff removed his vehicle from defendant’s repair shop, because of defendant’s failure to
repair plaintiff’s radiator promptly, and without cost.

COUNT FOUR: Common Law Fraud

59. Paragraphs 46 to 58 are incorporated herein as if more fully set forth, herein.

60. On or before 10-23-02 defendant, during the replacement of a third engine as
aforementioned, damaged plaintiff’s radiator.

61. Defendant informed plaintiff that his radiator was “shot”, but only immediately before
plaintiff returned to defendant’s shop to pick up his vehicle, on or about 10-23-02.

62. Defendant did not show plaintiff where radiator was leaking upon plaintiff’s arrival to pick
up his vehicle.

63. Plaintift removed his vehicle to his home, having it towed to another repair shop, a few days
later.

64. Plaintiff discovered physical damage upon inspection of his vehicle’s air horn-radiator
attachment.

65. Plaintiff also discovered another, major, leak of antifreeze coming from the intake manifold

66. Defendant knew of both leaks, or should have known of both leaks.

67. Defendant’s concealment of the major leak caused plaintiff to consider the cost of a
replacement radiator.

68. Defendant intended plaintiff to be deceived by, and rely upon defendant’s misrepresentation
so that plaintiff would approve, by phone, defendant’s replacement of plaintiff’s radiator.

69. Defendant failed to make a reasonable investigation of the truth of plaintiffs’ statements

70. In fact, plaintiff’s radiator was repairable, at minimal cost.



o ¢

71. Plaintiffs seek cost (average) of replacement of $590 and treble damages of $1770, plus costs
and fees.

Prayer For Relief

WHEREFORE, Plaintiffs ask this Honorable Court for an Order:

1.

2.
3.

Finding that Defendant’s conduct was in violation of CPL and the Automotive
Industry Trade Practices.

Directing defendant to pay Plaintiffs the sum of $7824.53 as damages.

Directing defendant to pay Plaintiffs the sum of three times his actual damages or
$1500, whichever is greater.

Directing Defendant to pay Plaintiffs’ costs and fees in this matter.

Granting such other relief as this Honorable Court may deem necessary and proper.

Respectfully submitted,

Linda H. Sell



COMMONWEALTH OF PENNSYVANIA:

COUNTY OF CLEARFlELD

being duly sworn according to law depose

and says that the facts set forth in the foregoing pleading are true and correct to the best of his

knowledge,

information and belief,
Sworn to and subscribed before

me 7H¢s Dare b -(T-roo¥

2 e

Notary Public
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The Superior Court of Pennsylvania
Sitting at Pittsburgh

600 Grant Building . F'LE

Pittsburgh, Pennsylvania

15219 MAY 22?%5]/

CERTIFICATE OF CONTENTS OF REMANDED RECORD Willam A_shaw (€
AND NOTICE OF REMAND Prathonotary/Clerk o;v Courts
under
PENNSYLVANIA RULES OF APPELLATE PROCEDURE 2571 AND 2572

THE UNDERSIGNED, Prothonotary (or Deputy Prothonotary) of the Superior
Court of Pennsylvania, the said court of record, does hereby certify that annexed to the
original hereof, is a true and correct copy of the entire record:
Record three transcripts and certified copy of order

As remandec from said court in the following matter:
Richard D. Sell, et ux v. Central Volkswagen, Inc.

No. 559 WDA 2005

Court of Common Pleas Civil Division Clearfield County
No. 04-940-CD

In compliance with Pennsylvania Rules of Appellate Procedure 2571.

The date of which the record is remanded is: May 19, 2006

An additional copy of this certificate is enclosed with the original hereof and the
clerk or prothonotary of the lower court or the head, chairman, deputy, or the secretary
of the other government unit is hereby directed to acknowledge receipt of the remanded
record by executing such copy at the place indicated by forthwith returning the same to

o Elaeos ¥ Uit

DEPUTY PROTHONOTARY

RECORD, ETC. RECEIVED: DATE:_ 519200

ot A,

(Signature & Title)

VAL A SHAYY

My Commission
‘gMonday in Jan m




FILED

MAY 22 2006

William A. Shaw
Prothonotary/Clerk of Courts
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In the Superior Court of

Pennsylvania
Sitting at Pittsburgh

m

No. 559 WDA 2005 MAY 2'5‘%%?5‘

William A. Shaw @
Prothonotary/Clerk of Coyrts

FILED

Richard D. Sell and Linda H. Sell Appeal from the order entered on 2-14-05
By the Honorable Paul Cherry Court of
Common Pleas Civil Division

\Y
Clearfield County

Central Volkswagen, Inc.
No. 04-940-CD

Certified from the Record
“ORDER

Appellants, Richard D. and Linda H. Sell, appeal pro se the order dated
Februzry 14, 2005 and entered February 17, 2005, denying thelr petition for
teconsideration. Appellants sought reconsideration of the order dated De¢ember 2,
2004, and entered Dacember 3, 2004, sustaining Central Volkswagen’s preliminary
objections to their complaint and dismissing the complaint in its entirety.
Generally, the denlal of reconsideration is not subject to review on appeal. See In
re: Trust under Deed of Green, 779 A.2d 1152 (Pa. Super. 2001). Rather, the
underlying order which is the subject of the reconsideration order is the
immediately appealable order. See e.g. Geek v, Smeck, 418 A.2d 711 (Pa.
Super. 1980). However, If the trial court expressly grants reconsideration within the
applicable appeal period and eventually denies reconsideration or affirms its eartier
ruling and this ruling was final, then the appeal from the denial of reconsideration is
appropriate. See Haines v. Jones, 830 A.2d 579 (Pa. Super. 2003). The mere
filing of a motion for reconsideration of a final order does not toll the normal thirty
(30) day period for an appeal from such order. See Cheathem v. Temple
University Hospital, 743 A.2d 518 (Pa. Super. 1999). The only way for a trial
court to toll or stay the appeal statute once a motion for reconsideration has been
filed is to enter an order expressly granting reconsideration with in thirty (30) days
of the final order. See id. An order merely fixing @ hearing date is inadequate to
toli the period in which to appeat a final order. See fd. While a party may file a
motion for reconsideration, the simultaneous filing of a notice of appeal is
necessary to preserve appellate rights in the event the trial court fails to expressly
grant the motlon for reconsideration within thirty (30) days or denies the mation for
reconsideration. See /d. Here, the order dismissing Appellants’ complaint was
entered December 3, 2004. Appellants did not file a notice of appeal within thirty
days. Rather, Appellants only filed a petition for reconsideration. The trial court
did not Issue an order expressly granting reconsideration, but merely issued an
order entered December 23, 2004, setting a hearing on the petition for
reconsiceration. Appellants’ notice of appeal was not filed until March 28, 2005,
The simultaneous filing of a notice of appeal and petition for reconsideration was
necessa<y in arder for Appellants to preserve appellate rights. Accerdingly, it is
hereby ORDERED that the above-captioned appeal is QUASHED, sua sponte.

In Testimony Whereof, Ihave hereunto set my nand and the seal of said Court at
Pittsburgh,

Pa. . 19th Dayof ~ MAY 2006

s X Uk,

Deputy Prothonotary
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IN THE COURT OF cOMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

No. 04-940-CD
Richard D. Sell and Linda H. Sell
Vs.
Central Volkswagen, Inc.

ITEM DATE OF NAME OF NO. OF
NO. FILING DOCUMENT PAGES
01 06/18/04 | Civil Complaint 08
02 07/12/04 | Preliminary Objections to Plaintiffs” Complaint 24
03 07/12/04 | Praecipe to Place Case on Argument List 03
04 07/13/04 Sheriff Return 01
05 08/19/04 Order, Re: argument on Defendant’s Preliminary Objections scheduled 02
06 08/25/04 | Affidavit of Service, Re: Order upon Plaintiffs 05
07 09/27/04 Order, Re: argument on Preliminary Objections 01
08 09/30/04 Petition for Reconsideration and Motion to Grant Stay 06
09 10/04/04 | Affidavit of Service, Order of Court upon Plaintiffs 05
10 10/08/04 | Order, Re: argument on Petition scheduled 01
11 10/15/04 Certificate of Service, Order on Attorney Shreckengost 01
12 11/10/04 Order, Re: Plaintiff’s Petition for Reconsideration 01
13 11/10/04 Order, Re: Preliminary Objections to Plaintiffs’ Complaint 01
14 11/15/04 Plaintiff’s Motion for Leave to File an Amended Complaint 23
15 11/15/04 Affidavit of Service, Brief in Opposition to Preliminary Objections of Defendant 02
16 11/16/04 Order, Re: Plaintiff’s Motion for Leave to File an Amended Complaint 02
17 11/24/04 Affidavit of Service, Re: Order of Court upon Bryan Shreckengost 25
18 12/03/04 Order, Re: Preliminary Objections to Plaintiffs” Complaint 01
19 12/10/04 | Affidavit of Service, Order of Court served upon Plaintiffs 04
20 12/20/04 Affidavit of Service, Response to Defendant’s Reply Brief on Bryan Schreckengost 02
21 12/21/04 Petition for Reconsideration with Order filed December 23, 2004 scheduling hearing 08
22 12/22/04 Affidavit of Service, Response to Defendant’s Reply Brief, upon Bryan Shreckengost 02
23 01/03/05 Defendant, Central Volkswagen, Inc.’s Opposition to Petition for Reconsideration 07
24 01/07/05 Motion for Leave to File Amended Complaint 05
25 01/07/05 | Affidavit of Service , 02
26 02/17/05 Order, Re: Petition for Reconsideration 01
127 03/16/05 | Notice of Appeal to Superior Court 04
28 03/17/05 Order, Re: Plaitiff to file a concise statement 01
29 03/28/05 Notice of Appeal returned by Superior Court 01
30 03/31/05 Proof of Service 04
31 03/31/05 | Concise Statement 05
32 04/13/05 Appeal Docket Sheet o 04
33 04/29/05 Transcript of Proceedings, Plaintiffs’ Petition for Reconsideration, November 5, 2004 Separate
. Cover
34 04/29/05 Transcript of Proceedings, Defendant’s Preliminary Objections, September 23, 2004 Separate
, Cover
35 02/10/06 Transcript of Proceedirigs held February 14, 2005 Separate
Cover
36 02/10/06 | Opinion 05




Date: 02/13/2006 Clearfield County Court of Common Pleas User: 3HUDSON
Time: 10:17 AM ROA Report
Page 1 of 1 Case: 2004-00940-CD

Current Judge: Paul E. Cherry
Rishard D. Sell, Linda H. Sell vs. Central Volkswagen, inc.

Civil Other
Date Selected ltems Judge
04/13/2005_ % Appeal Docket Sheet filed Paul E. Cherry
04/29/2005 Transcript of Proccedings, Plaintiffs' Petition for Reconsideration, held Paul E. Cherry
’5’? before Honorable Paul E. Cherry, Judge, November 5, 2004, filed.

Transcript of Proceedings, Defendant's Preliminary Objections, held before Paul E. Cherry
X Honorable Paul E. Cherry, Judge, September 23, 2004, filed.

02/10/2006 96) Transcript of Proceedings, February 14, 2005, filed. Paul E. Cherry

Opinion, BY THE COURT: /s/Paul E. Cherry, Judge One CC Paul E. Cherry
Plaintiffs-124 Four Seasons Drive, Reynoldsville, PA 15851 Two CC
\/3\9 Attorney Shreckengost One CC D. Mikesell One CC Law Library .2



Date: G4/91/2005 Clearfield County Court.of Common Pleas User: SWALBORN
Time: 11:18 AM ROA Report
Page 1 of 3 Case: 2004-00940-CD

Current Judge: Paul E. Cherry
Richard D. Sell, Linda H. Sell vs. Central Volkswagen, Inc.

Civil Other
Date Judge

06/18/2004 7;5// Filing: Civil Complaini Paid by: Sell, Richard D. (plaintiff) Receipt number: No Judge f
1881239 Dated: 06/18/2004 Amount: $85.00 (Check)2 CC to PIff.

07/12/2004 4&;2 Preliminary Objections to Plaintiffs' Complaint, filed by s/Bryan K. No Judge;l/
Shreckengost, Esq. No CC ]
#3 Praecipe to Place Case on Argument List, filed by s/Bryan K. No Judge 3
Shreckengost, Esq. No CC
07/13/2004 #/f Sheriff Return, NOW, June 29, 2004, Complaint, served on Central No Judge i

Volkswgen, Inc., defendent at Employment, Dave Rosenberg. So Answers,
Chester A. Hawkins, Sheriff by s/Marilyn Hamm

08/19/20041‘1;5 ORDER, AND NOW, this 18th day of August, 2004, upon consideration of Paul E. Cherrya’z
Defendant's Preliminary Objections, it is ORDER of this Court, that ~
argument be scheduled for 23rd day of August, 2004, at 2:00 p.m. By the
Court, Paul E. Cherry, 2 cc & Memo Re: Service (see attached) & to Atty
Shrekengost.

08/25/2004 :#, Affidavit of Service, Order of Court, served on Richard D. Sell and Linda H. Paul E. Cherry{
(0 Sell (RR 1 Box 212 B-1, Reynoldsville, PA 15851) Filed by s/Bryan K.
Shreckengost, Esq., No cc

09/27/2004 +4F Order, NOW, this 23rd day of September, 2004, this being the date set for Paul E. Cherry f

argument on Preliminary Objections to plaintiffs'’ Complaint filed on behalf

of Defendant, Central Volkswagen, inc., Plaintiffs, Richard D. and Linda H.

Sell, having failed to appear despite receiving due and proper notice, it is

the ORDER of this Court that the Preliminary Objections be and are hereby

sustained. Plaintiffs' Complaint, in its entirety, is hereby dismissed, with

prejudice. BY THE COURT: /s/ Paul E. Cherry, Judge. 2 CC Plffs, 2 CC

. Atty Shreckengost

09/30/2004 - g Petition for Reconsideration and Motion to Grant Stay, filed by s/Richard D. Paul E. Cherry(p
Sell Two CC Plaintiff

10/04/2004 Affidavit Of Service, Order of Court served upon Plaintiffs via 1st class U.S. Paul E. Cherry‘g/‘
mail, filed by s/ Bryan K. Shreckengost, Esq. No CC

10/08/20044\: Order, 2 cert. with Memo to Plaintifff Paul E. Cherry \
' lO AND NOW, this 6th day of October, 2004, ORDER that argument on said
Petition has been scheduled for November 5th at 10:30 AM.

10/18/2004 f&\\ Certificate of Service, filed by Atty. Bell 1 Cert. to Atty. Paul E. Cherry |
Served copy of foregoing Order on Atty. Shreckengost.
11/10/2004 Order, NOW, this 5th day of November, 2004, following argument on Paul E. Cherry )

/%\')/ Plaintiff's Petition for Reconsideration and upon consideration thereof, it is

' the ORDER of this Court that the said petition be and is hereby granted.
BY THE COURT, /s/ Paul E. Cherry, Judge. 1 CC to Plaintiff, 2CC to Atty.
Shreckengost

ﬁlg Order, NOW, this 5th day of November, 2004, following argument on Paul E. Cherryl
Preliminary Objections to Plaintiffs' Complaint filed on behalf of Defendant,
Central Volkswagen, Inc., it is the ORDER of this Court that Plaintiff shall
file brief in support of his opposition to Preliminary Objections within no
more than ten days from this date. Defendant, if he so chooses, shall have
ten days thereafter to file a reply brief. BY THE COURT: /s/ Paul E.
Cherry, Judge. 1 CC Pliffs., 1 CC Atty Shreckengost.

11/15/2004 § Plaintiffs' Motion for Leave to File an Amended Complaint, filed by Plaintiff Paul E. Cherry 2’6

\\\ 1 cert. to Plaintiff.



Date: 04/91/2005 Clearfield County Court of Common Pleas User: SWALBORN
Time: 11:18 AM ROA Report
Page 2 of 3 Case: 2004-00940-CD

Current Judge: Paul E. Cherry
Richard D. Sell, Linda H. Sell vs. Central Volkswagen, Inc.

Civil Other
Date - Judge

11/15/2004 #/5 Affidavit of Service filed. Brief in Opposition to Preliminary Objections of  Paul E. Cherry,')’z_,
Defendant, the 15th day of Nov. 2004 upon Bryan Shreckengost, Esquire.
Filed by s/ Richard D. Sell. No CC

11/16/2004 %Order, AND NOW, this 16th day of Nov., 2004, upon consideration of the  Paul E. Cherryga
Plaintiff's Motion for Leave to File an Amemded Complzint, it is the ORDER
of this Court that hearing be held with regard to said Motion on the 9th day
of December, 2004, beginning at 10:30 a.m. in Courtroom 2 of the
Clearfield Co. Courthouse. BY THE COURT, /s/ Paul E. Cherry, Judge. 6
CC & Memo Re: Service to PIff.

11/24/2004 Affidavit of Service, copy of the Nov. 16th Order of Co/urt, Served on Bryan Paul E. Cherry Qéd
’XR\ K. Shreckengost on Nov. 23, 2004. Filed by s/ Richard D. Sell, Plaintiff
1CC PIff.

12/03/20044¢ Order, AND NOW, this 2nd day of Dec., 2004, following argument on Paul E. Cherry /
: {y Preliminary Objections to Plaintiffs Complaint filed on behalf of Defendant,
Central Volkswagen, Inc., and the timely receipt of Briefs, upon
consideration of the same, the Court is satisfied that Plaintiffs are barred by
the Doctrine of Res Judicata. It is the ORDER of this Court that the
Preliminary Objections be and are hereby Sustained. Plaintiffs Complaint
is hereby Dismissed in its entirety with prejudice. BY THE COURT: /s/ Paul
E. Cherry, Judge. 2 CC to PIff, 2 CC to Atty. Shreckengost

12/10/2004&[? Affidavit of Service filed on behalf of defendant, copy of December 2, 2004 Paul E. Cherry {/
Order of Court served on Plaintiffs via mail on Dec. 7, 2004. Filed by s/
Bryan K. Shreckengost, Esgq. No CC

12/20/2004‘1&@ Affidavit of Service filed on behalf of Plaintiffs, copy of Response to Paul E. Cherry ?/
Defendant's Reply Brief, on the 18th day of Dec., 2004 on Bryan K.
Shreckengost, Esquire. Filed by s/ Richard D. Sell. no cc

\A Petition for Reconsideration, filed by s/Richard D. Sell One CC Plaintiff Paul E. Cherry

2}Affidavit of Service filed. copy of Response to Defendant's Reply Brief, 18th Paul E. Cherry
2° day of Dec., 2004, to Bryan K. Shreckengost, Esquire. Filed by s/ Richard
D. Seli, Plaintiff No CC

3
12/23/200; AND HOW this 22nd day of Dec. 2004, following consideration of PIffs' Paul E. Cherry
—Petition, hearing will be held Feb. 14, 2004 at 1:30. S/PEC. 1 CC to PIff.

01/03/2005 @Defendant, Central Volkswagen, Inc.'s Opposition to Petition for Paul E. Cherry’l
Reconsideration, filed by s/ Bryan K. Shreckengost, Esq. 1 Cert. to Atty

01/07/2005 . ., Motion For Leave to File Amended Complaint, With An Order, filed by s/ Paul E. Cherryé/
)ﬁ\\ Richard D. Sell, Plaintiff. No CC

Affidavit of Service filed, copy of Dec. 22, 2004 Order of Court, along with a Paul E. Cherryi
Q)/request for issuance of an Order for Amendment of Complaint, with

underlying Petition, served on Jan. 14, 2005, upon Defendant's Counsel.

Filed by s/ Richard D. Sell, Plaintiff. No CC

02/17/200% Order, NOW, this 14th day of Feb., 2005, following argument on plaintiffs  Paul E. Cherry \
petition for reconsideration, the Court having reviewed the file in its entirety,
1T IS THE ORDER OF THIS COURT that said petition be and is hereby
denied. BY THE COURT: /s/ Pau! E. Cherry, Judge. 3CC to PIff

03/16/2005 Filing: Appeal to High Court, Request for Transcript. Paid by: Sell, Richard Paul E. Cherry
. D. (plaintiff) Receipt number: 1897623 Dated: 03/16/2005 Amount:
)77 $45.00 (Check)
9‘ Filed by s/ Richard D. Sell, s/Linda H. Sell. 1CC to Superior Court w/ck for
60.00.

1212112008




Date:. C4/91/2005 "~ Clearfield County Court of Common Pleas User: SWALBORN
Time: 11:18 AM ROA Report
Page 3 of 3 Case: 2004-00940-CD
Current Judge: Paul E. Cherry
Richard D. Sell, Linda H. Sell vs. Central Volkswagen, Inc.

Civil Other
Date Judge

03/17/20 Order, filed. 1 cert. to Plaintiff and 1 cert. to Sheckengost. \ Paul E. Cherry
OW, this 17th day of March, 2005, ORDER that Plaintiff file a concise
statement of the matters on Appeal no later than 14 days herefrom.

03/28/2005 Notice of Appeal, Cert. Copy with check, returned from Superior Court. Paul E. Cherry
C\ Appeal to be returned when appellants amend their proof of service and
provide original signature from Linda Sell.

2J2ipS 3e frese s& Seo L/
3,3})05 EANE T S CFa§ e 5

Otlzlos 33 Appeal Dockar Slat
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Date: 02/10/2005 Clearfield County Court of Common Pleas User: BANDERSON
Time: 11:57 AM 4 ROA Report -
Page 1 of 2 ‘Case: 2004-00940-CD

Current Judge: Paul E. Cherry
Richard D. Sell, Linda H. Sell vs. Central Volkswagen, Inc.

Civil Other
Date Judge
-
06/18/2004 Filing: Civil Complaint Paid by: Sell, Richard D. (plaintiff) Receipt number: No Judge * ‘/(
1881239 Dated: 06/18/2004 Amount: $85.00 (Check)2 CC to PIff. )
07/12/2004 Preliminary Objections to Plaintiffs' Complaint, filed by s/Bryan K. No Judge ’/K
Shreckengost, Esq. No CC .
Praecipe to Place Case on Argument List, filed by s/Bryan K. No Judge ')&
Shreckengost, Esq. No CC
07/13/2004 Sheriff Return, NOW, June 29, 2004, Complaint, served on Central No Judge X
Volkswgen, Inc., defendent at Employment, Dave Rosenberg. So Answers,
Chester A. Hawkrns Sheriff by s/Marilyn Hamm )<
08/19/2004 ORDER, AND NOW, this 18th day of August, 2004, upon consideration of Paul E. Cherry

Defendant's Preliminary Objections, it is ORDER of this Court, that
argument be scheduled for 23rd day of August, 2004, at 2:00 p.m. By the
Court, Paul E. Cherry, 2 cc & Memo Re: Service (see attached) & to Atty

Shrekengost ><
08/25/2004 Affidavit of Service, Order of Court, served on Richard D. Sell and Linda H. Paul E. Cherry
: Sell (RR 1 Box 212 B-1, Reynoldsville, PA 15851) Filed by s/Bryan K.

8

Shreckengost, Esq., No cc
09/27/2004 Order, NOW, this 23rd day of September, 2004, this being the date set for Paul E. Cherry )\

argument on Preliminary Objections to plaintiffs' Complaint filed on behalf

of Defendant, Central Volkswagen, Inc., Plaintiffs, Richard D. and Linda H.

Sell, having failed to appear despite receiving due and proper notice, it is

the ORDER of this Court that the Preliminary Objections be and are hereby

sustained. Plaintiffs' Complaint, in its entirety, is hereby dismissed, with ~

prejudice. BY THE COURT: /s/ Paul E. Cherry, Judge. 2 CC Piffs, 2 CC

Atty Shreckengost

09/30/2004 Petition for Reconsideration and Motion to Grant Stay, filed by s/Richard D. Paul E. Cherry
Sell Two CC Plaintiff

10/04/2004 Affidavit Of Service, Order of Court served upon Plaintiffs via 1st class U.S. Paul E. Cherry

mail, filed by s/ Bryan K. Shreckengost, Esq. No CC §<

10/08/2004 Order, 2 cert. with Memo to Plaintifff Paul E. Cherry
AND NOW, this 6th day of October, 2004, ORDER that argument on said
Petition has been scheduled for November 5th at 10:30 AM.

10/18/2004 Certificate of Service, filed by Atty. Bell 1 Cert. to Atty. Paul E. Cherry
Served copy of foregoing Order on Atty. Shreckengost.

11/10/2004 Order, NOW, this 5th day of November, 2004, following argument on Paul E. Cherry !
Plaintiff's Petition for Reconsideration and upon consideration thereof, it is
the ORDER of this Court that the said petition be and is hereby granted.
BY THE COURT, /s/ Paul E. Cherry, Judge. 1 CC to Plaintiff, 2CC to Atty.

Shreckengost ,
Order, NOW, this 5th day of November, 2004, following argument on Paul E. Cherry‘)&
Preliminary Objections to Plaintiffs' Complaint filed on behalf of Defendant,

Central Volkswagen, Inc., it is the ORDER of this Court that Plaintiff shall

file brief in support of his opposmon to Preliminary Objections within no

more than ten days from this date. Defendant, if he so chooses, shall have

ten days thereafter to file a reply brief. BY THE COURT: /s/ Paul E.

Cherry, Judge. 1 CC PIffs., 1 CC Atty Shreckengost. 't
11/15/2004 Plaintiffs' Motion for Leave to File an Amended Complaint, filed by Plaintiff Paul E. Cherry" §

1 cert. to Plaintiff.
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200102257, on February 14, 2001. Her interest would have been a 80/4320 interest.
(¢) By Quit-Claim Deed dated September 15, 1973, signed and acknowledged on
September 15, 1973, Albert Olexy and Sharlene Mae Olexy, husbarid and wife, deeded their interest

in the property to Mike Skebo. That Deed was recorded undgrClearfield County Instrument Number

200102259. His interest would have been a 80/4320 shterest.
14. “Therefore, upon the transfer of these ifiterests to Michael Skebo he would then have been
vested in a 720/4320 interest.
15. That C. Alan Walker, efal., t/d/b/a Shannon Land & Mining Company, (who had
acquired the shares of Ray S. Walker as described in Paragraph 9) sold their 288/4320 interest to
Michael Skebo by deed dated’October 20, 1997, and being recorded on February 25, 1998, in Deed
Book Vol. 1910, Page 3

. This gave to Michael Skebo, an interest of 1008/4320.

16. Thus, prig to the death of Michael Skebo on April 2,2000, the subject property was held

as follows:

Annie Skebo Washic 192/4320

Michael Skebo Estate 1008/4320

John Skebo _ 480/4320

/  Julia Tallant 480/4320

Peter Skebo 480/4320

/ Joseph Skebo 480/4320

Harry Skebo 480/4320
Josephine Switlick 80/4320 -

; John Olexy 80/4320

: George Olexy (Brenda Grube) 80/4320

Wasco Skebo 480/4320
17. That there are no persons other than the named parties herein who has title or interest
in the property.

18. No partition or division of the above-described property has ever been made.




Date: 02/10/2005 Clearfield County Court of Common Pleas User: BANDERSON
Time: 11:57 AM ‘ ROA Report
Page 2 of 2 . ' Case: 2004-00940-CD

Current Judge: Paul E. Cherry
Richard D. Sell, Linda H. Seil vs. Central Volkswagen, Inc.

{
f Civil Other
Date Judge \

11/15/2004 Affidavit of Service filed. Brief in Opgosition to Preliminary Objections of ~ Paul E. Cherry
Defendant, the 15th day of Nov. 2004 upon Bryan Shreckengost, Esquire.

Filed by s/ Richard D. Sell. No CC : S(
11/16/2004 Order, AND NOW, this 16th day of Nov., 2004, upon consideration of the ~ Paul E. Cherry L
Plaintiff's Motion for Leave to File an Amemded Compiaint, it is the ORDER \

of this Court that hearing be held with regard to said Motion on the 8th day
of December, 2004, beginning at 10:30 a.m. in Courtroom 2 of the

! Clearfield Co. Courthouse. BY THE COURT, /s/ Paul E. Cherry, Judge. 6
CC & Memo Re: Service to PIff.

11/24/2004 Affidavit of Service, copy of the Nov. 16th Order of Court, Served on Bryan Paul E. Cherry 4)(

—

“ K. Shreckengost on Nov. 23, 2004. Filed by s/ Richard D. Sell, Plaintiff.

| 1CC PIff.

12/03/2004 Order, AND NOW, this 2nd day of Dec., 2004, following argument on Paul E. Cherry
Preliminary ©bjections to Plaintiffs Complaint filed on behalf of Defendant,

Central Volkswagen, Inc., and the timely receipt of Briefs, upon

consideration of the same, the Court is satisfied that Plaintiffs are barred by

the Doctrine of Res Judicata. It is the ORDER of this Court that the

Preliminary Objections be and are hereby Sustained. Plaintiff's Complaint

is hereby Dismissed in its entirety with prejudice. BY THE COURT: /s/ Paul

E. Cherry, Judge. 2 CC to PIff, 2 CC to Atty. Shreckengost ‘/V

N

12/10/2004 Affidavit of Service filed on behalf of defendant, copy of December 2, 2004 Paul E. Cherry
Order of Court served on Plaintiffs via mail on Dec. 7, 2004. Filed by s/

i Bryan K. _Shreckengost, Esqg. No CC \)(
12/20/2004 Affidavit of Service filed on behalf of Plaintiffs, copy of Response to Paul E Cherry ©
Defendant's Reply Brief, on the 18th day of Dec., 2004 on Bryan K.
Shreckengost, Esquire. Filed by s/ Richard D. Sell. no cc x
12/21/2004 Petition for Reconsideration, filed by s/Richard D. Sell One CC Plaintiff Paul E. Cherry ¥

12/22/2004 Affidavit of Service filed. copy of Response to Defendant's Reply Brief, 18th Paul E. Cherry%
day of Dec., 2004, to Bryan K. Shreckengost, Esquire. Filed by s/ Richard
D. Sell, Plaintiff No CC

12/23/2004 AND HOW this 22nd day of Dec. 2004, following consideratién of PIffs' Paul E. Cherry M/
Petition, hearing will be held Feb. 14, 2004 at 1:30. S/PEC. 1 CC to PIff.

\
01/03/2005 Defendant, Central Volkswagen, Inc.'s Opposition to Petition for Paul E. Cherry 1/(
Reconsideration, filed by s/ Bryan K. Shreckengost, Esq. 1 Cert. to Atty . \)<
01/07/2005 Motion For Leave to File Amended Complaint, With An Order, filed by s/ Paul E. Cherry- -

Richard D. Sell, Plaintiff. No CC

Affidavit of Service filed, copy of Dec. 22, 2004 Order of Court, along with a Paul E. Cherry L\/
request for issuance of an Order for Amendment of Complaint, with

underlying Petition, served on Jan. 14, 2005, upon Defendant's Counsel.

Filed by s/ Richard D. Sell, Plaintiff. No CC

¥
3
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CLEARFIELD COUNTY
OFFICE OF THE PROTHONOTARY AND CLERK OF COURTS
WILLIAM A. SHAW - JACKI KENDRICK

PROTHONOTARY/ - DEPUTY PROTHONQTARY
CLERK OF COURTS

DAVID 8. AMMERMAN
SOLICITOR

BONNIE HUDSON
ADMINISTRATIVE ASSISTANT

P.0. Box 8549, Clearfield, PA 16830
Phone: (814) 7685-2641 Ext. 1330 Fax: (814) 7657659

Janpary 13, 2005

Thomas G. Wagner, Esq.  Kim C. Kesner, Esq. ~ Blue Sky
115 Lafayette Street 23 North Second /S,t eet 362 North Park St.

St. Marys, PA 15857 Clearfield, PA Y6830 Sykesville, PA 15865

In Re: Bureau’s Consolidated Ret
Robert J. Horm, Petition
04-1551-CD

To all concerned parties;

Please be advjsed that the civil docket number in the above captioned action has
been changed by di gcstion of the court. The new civil docket number is 04-2046-CD.
Please file all further documents to this new number. If you have any questions, please
contact me at (814) 765-2641, ext. 1331. I apologize for any inconvenience this may
cause.

Sincerely,

William A. Shaw
Prothonotary

Cc: Court Administrator
Fredric J. Ammerman, President Judge
Clearfield Co. Tax Claim Bureau



Date: 03/29/2005 Clearfield County Court of Common Pleas User. BHUDSON
Time: 02:32 PM ROA Report

Page 1 0of 3

Case: 2004-00940-CD
Current Judge: Paul E. Cherry

Richard D. Sell, Linda H. Sell vs. Central Volkswagen, Inc.

Date

Civil Other
Judge

06/18/2004

07/12/2004

07/13/2004

08/19/2004

08/25/2004

09/27/2004

09/30/2004

10/04/2004

10/08/2004

10/18/2004

11/10/2004

>KFiling: Civil Complaint Paid by: Sell, Richard D. (plaintiff) Receipt number: No Judge
1881239 Dated: 06/18/2004 Amount: $85.00 (Check)2 CC to PIff.

XPreliminary Objections to Plaintiffs' Complaint, filed by s/Bryan K. No Judge
Shreckengost, Esq. No CC

XPraecipe to Place Case on Argument List, filed by s/Bryan K. No Judge
Shreckengost, Esq. No CC

X Sheriff Return, NOW, June 29, 2004, Complaint, served on Central No Judge
Volkswgen, Inc., defendent at Employment, Dave Rosenberg. So Answers,
Chester A. Hawkins, Sheriff by s/Marilyn Hamm

XORDER, AND NOW, this 18th day of August, 2004, upon consideration of Paul E. Cherry
Defendant's Preliminary Objections, it is ORDER of this Court, that
argument be scheduled for 23rd day of August, 2004, at 2:00 p.m. By the
Court, Paul E. Cherry, 2 cc & Memo Re: Service (see attached) & to Atty
Shrekengost. .

\KAfﬂdavit of Service, Order of Court, served on Richard D. Sell and Linda H. Paul E. Cherry
Sell (RR 1 Box 212 B-1, Reynoldsville, PA 15851) Filed by s/Bryan K.
Shreckengost, Esq., No cc

HL_Order, NOW, this 23rd day of September, 2004, this being the date set for Paul E. Cherry
argument on Preliminary Objections to plaintiffs'’ Complaint filed on behalf
of Defendant, Central Volkswagen, Inc., Plaintiffs, Richard D. and Linda H.
Sell, having failed to appear despite receiving due and proper notice, it is
the ORDER of this Court that the Preliminary Objections be and are hereby
sustained. Plaintiffs’ Complaint, in its entirety, is hereby dismissed, with
prejudice. BY THE COURT: /s/ Paul E. Cherry, Judge. 2 CC Piffs, 2 CC
Atty Shreckengost

“Kpetition for Reconsideration and Motion to Grant Stay, filed by s/Richard D. Paul E. Cherry
Sell Two CC Plaintiff

Vaffidavit Of Service, Order of Court served upon Plaintiffs via 1st class U S. Paul E. Cherry
mail, filed by s/ Bryan K. Shreckengost, Esq. No CC

%der, 2 cert. with Memo to Plaintifff Paul E. Cherry
D NOW, this 6th day of October, 2004, ORDER that argument on said
Petition has been scheduled for November 5th at 10:30 AM.

ﬁertiﬁcate of Service, filed by Atty. Bell 1 Cert. to Atty. Paul E. Cherry
erved copy of foregoing Order on Atty. Shreckengost.

\,,Order, NOW, this 5th day of November, 2004, following argument on Paul E. Cherry
“Plaintiff's Petition for Reconsideration and upon consideration thereof, it is
the ORDER of this Court that the said petition be and is hereby granted.
BY THE COURT, /s/ Paul E. Cherry, Judge. 1 CC to Plaintiff, 2CC to Atty.
Shreckengost

Order, NOW, this 5th day of November, 2004, following argument on Paul E. Cherry
Preliminary Objections to Plaintiffs' Compiaint filed on behalf of Defendant,

Central Volkswagen, Inc., it is the ORDER of this Court that Plaintiff shall

file brief in support of his opposition to Preliminary Objections within no

more than ten days from this date. Defendant, if he so chooses, shall have

ten days thereafter to file a reply brief. BY THE COURT: /s/ Paul E.

Cherry, Judge. 1 CC PIffs., 1 CC Atty Shreckengost.

cert. to Plaintiff.

11/75/12004 \§Dlaintiffs' Motion for Leave to File an Amended Complaint, filed by Plaintiff Paul E. Cherry



Date: 03/29/2005 Clearfield County Court of Common Pleas User: BHUDSON
Time: 02:32 PM ROA Report

Page 2 of 3 Case: 2004-00940-CD

Current Judge: Paul E. Cherry
Richard D. Seli, Linda H. Sell vs. Central Volkswagen, Inc.

Civil Other
Date Judge

11/15/2004 .XAffidavit of Service filed. Brief in Opposition to Preliminary Objections of ~ Paul E. Cherry
Defendant, the 15th day of Nov. 2004 upon Bryan Shreckengost, Esquire.
Filed by s/ Richard D. Sell. No CC

11/16/2004 Order, AND NOW, this 16th day of Nov., 2004, upon consideration of the ~ Paul E. Cherry
Plaintiff's Motion for Leave to File an Amemded Complaint, it is the ORDER
of this Court that hearing be held with regard to said Motion on the 9th day
of December, 2004, beginning at 10:30 a.m. in Courtroom 2 of the
Clearfield Co. Courthouse. BY THE COURT, /s/ Paul E. Cherry, Judge. 6
CC & Memo Re: Service to PIff.

11/24/2004 X Affidavit of Service, copy of the Nov. 16th Order of Court, Served on Bryan Paul E. Cherry
K. Shreckengost on Nov. 23, 2004. Filed by s/ Richard D. Sell, Plaintjff.
1CC PIff.

12/03/2004 XOrder, AND NOW, this 2nd day of Dec., 2004, following argument on Paul E. Cherry
Preliminary Objections to Plaintiffs Complaint filed on behalf of Defendant,
Central Volkswagen, Inc., and the timely receipt of Briefs, upon
consideration of the same, the Court is satisfied that Plaintiffs are barred by
the Doctrine of Res Judicata. It is the ORDER of this Court that the
Preliminary Objections be and are hereby Sustained. Plaintiff's Complaint
is hereby Dismissed in its entirety with prejudice. BY THE COURT: /s/ Paul
E. Cherry, Judge. 2 CC to PIff, 2 CC to Atty. Shreckengost

12/10/2004 \ﬁ Affidavit of Service filed on behalf of defendant, copy of December 2, 2004 Paul E. Cherry
™ Order of Court served on Plaintiffs via mail on Dec. 7, 2004. Filed by s/
Bryan K. Shreckengost, Esq. No CC

12/20/2004 )(éffidavit of Service filed on behalf of Plaintiffs, copy of Response to Paul E. Cherry
efendant's Reply Brief, on the 18th day of Dec., 2004 on Bryan K.
Shreckengost, Esquire. Filed by s/ Richard D. Sell. no cc

N,

12/21/2004 . Petition for Reconsideration, filed by s/Richard D. Sell One CC Plaintiff Paul E. Cherry

12/22/2004 Affidavit of Service filed. copy of Response to Defendant's Reply Brief, 18th Paul E. Cherry
day of Dec., 2004, to Bryan K. Shreckengost, Esquire. Filed by s/ Richard
D. Sell, Plaintiff No CC

12/23/2004 )<AND HOW this 22nd day of Dec. 2004, following consideration of PIffs' Paul E. Cherry
Petition, hearing will be held Feb. 14, 2004 at 1:30. S/PEC. 1 CC to PIff.

01/03/2005 X Defendant, Central Volkswagen, inc.'s Opposition to Petition for Paul E. Cherry
Reconsideration, filed by s/ Bryan K. Shreckengost, Esq. 1 Cert. to Atty

01/07/2005 Y Motion For Leave to File Amended Complaint, With An Order, filed by s/ Paul E. Cherry
Richard D. Sell, Plaintiff. No CC

Affidavit of Service filed, copy of Dec. 22, 2004 Order of Court, along with a Paul E. Cherry
X request for issuance of an Order for Amendment of Complaint, with

underlying Petition, served on Jan. 14, 2005, upon Defendant's Counsel.

Filed by s/ Richard D. Sell, Plaintiff. No CC

02/17/2005 xOrder, NOW, this 14th day of Feb., 2005, following argument on plaintiffs  Paul E. Cherry
petition for reconsideration, the Court having reviewed the file in its entirety,
IT IS THE ORDER OF THIS COURT that said petition be and is hereby
denied. BY THE COURT: /s/ Paul E. Cherry, Judge. 3CC to PIff

03/16/2005 7\ Filing: Appeal to High Court, Request for Transcript. Paid by: Sell, Richard Paul E. Cherry
D. (plaintiff) Receipt number: 1897623 Dated: 03/16/2005 Amount:
$45.00 (Check)
Filed by s/ Richard D. Sell, s/Linda H. Sell. 1CC to Superior Court w/ck for
60.00.
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Y
03/17/2005 ?< Order, filed. 1 cert. to Plaintiff and 1 cert. to Sheckengost. Paul E. Cherry
NOW, this 17th day of March, 2005, ORDER that Plaintiff file a concise
statement of the matters on Appeal no later than 14 days herefrom.

03/28/2005 )«Notice of Appeal, Cert. Copy with check, returned from Superior Court. Paul E. Cherry
Appeal to be returned when appellants amend their proof of service and
provide original signature from Linda Sell.




