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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
LINUS OWENS :
-vs- . NoOY -94l-cp
PENNSYLVANIA DEPARTMENT OF ;
CORRECTIONS, SCI HOUTZDALE,:
GEORGE PATRICK, :
SUPERINTENDENT, et al.
ORDER
NOW, this 16th day of June, 2004, the Court
being in receipt of the various documents submitted by the
Plaintiff, including the "Pleadings, Facts and Claims" and
the request for in forma pauperis standing; the Court
believing that the Plaintiff's concerns should be directed
through the Department of Corrections and the Commonwealth
Court as opposed to the Clearfield County Court of Common

Pleas, it is therefore the ORDER of this Court that the

request for in forma pauperis standing be and is hereby

denied.
BY THE COURT,
Dﬁ/ “"5‘*‘[7”[ JWW%
F:quEE[) Pr;;;dent Ju;;e
JUN 18 2004
Wiliam A Sraw

Hrothonotary/Cierk of Courts
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IN THE COURT OF COMMON PLEAS CLEARFIELD COUNTY, PRNNSYLVANIA
CIVIL DIVISION

LINUS OWENS, CIVIL ACTION AT LAW

PLAINTIFF AFFIDAVIT

c.a. no. OH-QHL-CD

PENNSYLVANIA DEPARTMENT OF
CORRECTIONS, SCI HOUTZDALE,
GEORCE PATRICK, SUPZRINTENDENT,
et al. DEFZNDANTS

Pa.R.C.P. RULe 240 (a)(b)(1i)
(£)(1)(h):

<
.
St (O S S N S s S S e N s

IN FORIA PAUPERIS
1. I am the Plaintiff, Linus Owens, 1in the above matter

and because of my financial condition am unable to pay the fees
and cost of prosecuting or defending the action cr proceeding.
2. I am wunable to obtain funds from anyone, including my
family and associates, to pay the cost of litigation.
3. I represent that the infornation below relating to my
ability to pa the fees and cost true and correct:
(a). Name: ((lg @Mf/ﬁlg

Address: 7”, ﬂ, Kd,(/#/m

K02 /e, LA [66 78
SOcial Security Numbe/r: ﬂ /27 é/d

(b). Employment

suorovers LEDIIUENL o] ( Dre s
Address: ‘;ﬂ,,ﬂr Zé/( #/W, v
Hovfzoe e, tF /6692

Salary or wages ,ppr mpnth: \ﬁ /37 40 F”_ED
Tpye of work: /MAM%/UCQA‘CE

. o JUN 18 2004
(¢). Other income within the past twelve months

Business or profession: ﬂ % Yiliam A Shaw
Other self-employment: /Ud/(/{/
Interest: /(/d/\/{
Dividends: /le{/é
Pension and annuities: /(/A/{/i
Social security benefits: A/d/dﬂ

Prothonotary/Cierk of Courts



support payments: /{‘/ﬂ/\/é

Unemployment compensation/’a d supplemental
il

benefits:

| .
Workman's compensation: /I,/[’/dé

—
public assistance: /L‘é‘ﬂ{,

Other: /VL’//Q

(d). Other contributions to housez?l/fl/ support
(Wife) (Husband) Name:

If your(Wife) (husband) is empj?z;ji, state
£,

Employer:

Salary or wages per month: A/ﬂ/(,jé

Type of work: /L/ﬂ/ijé/

Contributions from children: /Uﬂ/}]i

Contributions fror, parents: /t/ﬂ/(/i

Other constributions: /U()/dé

(e). Property owned o
Cash: A/zwé

L 1
Checking account: Nﬂﬂé

Saving Account: M{S [
Certificates of deposit: p N()/Oé
Real estate (including home): MOA@
Stocks; bonds: bAf/

Motor vehicle: Make N&A%/ Year

Other: N(}A{/

(f£). Debts and obligations AJ
Mortgage: l)/\(é

Rent: Ma/‘li

Loans: Nﬁ Mi

Other: NA A%




(g). Persons dependent upon for/ﬁ@F ort
(Wife) (Husband) Name: ﬂ?é;

Children, if any: \-(/‘g
Name: / 0 €i Age

Ohter Persons: ﬁJ
Name: AAQ

Relationship:

4. I understand that I have a continuing obligation to inform
the court of improvememt in my financial circumstances which
would permit me tc pay the cost inccurred herein.

5. I verify that the statements made in the affidavit are true
and correct. I understand that false statements herein are made
subject to penalties of 18 Pa.C.S. § 4904, relating to unsworn

falsification to authorities.

Date: é//al/ﬁél A’ @
/ [ ( 7 Linus Ow&ns AM 6079
SCI HOU., P.0O. Box 1000

HOUTZDALE, PA 16698-1000
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N 18 2004
William A Shaw

Eoﬁoaoﬁmz\oﬂm% of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL TRIAL DIVISION
bk

CIVIL ACTION AT LAW
COMPLAINT

Linus Owens,
PLAINTIFF

Ve C.A. NO.

PENNSYLVANIA DEPARTMENT OF CORRECTIONS
SCI HOUTZDALE , GEORGE PATRICK,
SUPERINTENDENT ; MIKE FISHER OR ACTING
ATTORNEY GENERAL ; DEPUTY HENRY TATIM,
SUPERINTENDENT ; INSTITIONAL BUSINESS
MANAGER, DAVID B. PERRY: ET AL.

Pa.R.C.P. RULE 1018-1018.1

S N N S e e S N N S e S

NOTICE

You have been sued in court. If you wish to defend against the claim
set forth in the following pages, you must take action in twenty (20) days
after this complaint and notice are served, by entering a written appearance
perscnally or by attorney and filing in writing with the court your defenses
or objections to the claims set forth against you. You are warned that if
you fail to do so the case may proceed without you a Jjudgement may be entered
AGAINST YOU BY THE COURT WITHOUT FURTHER NOTICE FOR ANY MONEY CLAIMED IN
THE COMPLAINT or for any other claim or relief requested by the Plaintiff.

You may lose money or property or other rights important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO NOT HAVE
A LAWYER, GO TO OR TELEPHOPNE THE OFFICE SET FORTH BELOW. THIS OFFICE CAN
PROVIDE YOU WITH INFORMATION ABOUT HIRING A LAWYER.

IF YOU CANNOT AFFORD TO HIRE A LAWYER, THIS OFFICE MAY BE ABLE TO PROVIDE
YOU WITH INFORMATION ABOUT AGENCIES THAT MAY OFFER LEGAL SERVICIES TO ELIGIBLE
PERSONS AT A REDUCED FEE OR NO FEE.

(NAME)

(ADDRESS)

( TELEPHONE NUMBER)



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL TRIAL DIVISION

LINUS OWENS, CIVIL ACTION AT LAW

BLAINTIFF COMPLAINT

C.A. NO.

PENNSYLVANIA DEPARTMENT OF
CORRECTIONS, SCI HOUTZDALE,
GEORGE PATRICK, SUPERINTENDENT;
HENRY MATUM:, DEPUTY SUPERINTEN
DENT; M1KE FISHER, OR ACTING
ATTORNEY GENERAL; INSTITUTIONAL
BUSINESS MANAGER, DAVID B. PERRY:
DEFENDANTS ot al.

Pa.R.C.P. RULE 2102(2)(b) AND

)
)
)
)
)
)
)
)
)
) 2103(b), 2123:
)
)
)
)
)
)

THE COMMONWEALTH AND POLITICAL SUBDIVISION AS PARTIES

JURISDICTION AND VENUE

The Honorable Court of Common Pleas of Clearfield County,
Pennsylvania has original jurisdiction pursuant Pennsylvania
Constitution Art. V:/ §§ 5,8 in cases except as may ——-— otherwise
be provided by acts of general assemly. "Commonwealth" is defined
by Pa.R.CPP. 76. An action my be brought against the Commonwealth
only when a cause of action exists and when a right of action
has been authorized by statute. Costitiution of 1968, Article
I § 11, 1 PAC.S. §2310. Also "Political . subdivision" is defined

by Pa.R.C.P. NO. 76.



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL TRIAL DIVISION

LINUS OWENS, CIVIL ACTION AT LAW

PLAINTIFF COMPLAINT

C.A. No.

(

PENNSYLVANIA DEPARTMENT OF
CORRECTIONS, SCI HOUTZDALE,
GEORGE PATRICK, SUPERINTENDEHT;
et al. Defendants

42 Pa.C.S.A. § 8522(a){(b)(3)
42 PaC.S.A. § 8542(a)(1)(2)
42 Pa.C.S.A. § 8542(b)(2)

.
Nt N N M N e N N N S S S S

EXCEPTIONS TO GOVERNMENT IMMUNITY AND SOVEREIGN IMMUNITY

_ Plaintiff asserts; his claims are redressed by: Care,
custody or control of personal property:

Exceptions to Governmental Immunity and Provides:

(b) Acts which may impose 1liability. The following acts
by a Jlocal agency or any of its employees may result in the
imposition of liability on a local agency.

(2) care, custody or control of personal property. the
care, custody or control of the local agency. The only losses
for which damages shall be ‘recoverable wunder this paragraph
are those property losses suffered with respect to personal
property in the possession or control of the local agency.

Plaintiff asserts; his claim is also redressed by: Acts
which may impose liability.

Exceptions to Sovereign Immunity:

(b)_ Acts which may impose 1liability. The following acts
by a Commonwealth party may result in the imposition of liaklity
on the Commonwelth and the defense of govereign immunity shall
not be raised to claim for damages caused by:

(3) Care, custody or control of personal property. The
care; custody or control . of personal property in the possession
or control of the Commonwealth parties, including Commonwealth
-owned personal property and property of persons held by a Comme-
nwealth agency, except that sovereign immunity of the Commonweal-
th is retained as a bar to actions claims arising out of Commonw-
ealth agency activities involving the use of nuclear and other
readioactive, equipment, devices and materials.



IN THE COURT COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL TRIAL DIVISION

LINUS OWENS, CIVIL ACTION AT LAW

PLAINTIFF COMPLAINT

C.A. NO.

PENNSYLVANIA DEPARTMENT OF
CORRECTIONS, SCI HOUTZDALE,
GEORGE PATRICK, SUPERINTENDENT
et al., DE®ONDANTS

Pa.R.C.P. RULE 1019(a)(b)(c)
(é¢)(g)(i): AND

Pa.R.C.P. RULE 1021(a)(b)(c)
(a):

.
L N W L P L P W P S PR P

U PLEADING FACTS AND CLAIMS
l. Plaintiff asserts: His Claims of redress lay in § 8522(a)
(b)(b)(2) only and only to the extent set forth in this subcha-

pter and within the limits set forth in section 8528 (relating

to limitations of damages), soverign immunity as a bar to an
action against Commonwealth parties, for damages arising out
of negligent act where the damages would be vecoverable under
the common law by a person not available the defense of soverign
immunity.

2. Plaitiff asseris: Also his claims of redress lay in
section 8542(a)(1)(2)(2)(b)(2);

3. Plaintiff asserts: That these two Statutes impose liabil-
ity on the Commonwealth (D.0.C.) SCI Houtzdale and on the Common-
wealth Paties mentioned in his Pleading Facts and Claims.

4. Plaintiff asserts: That these two Statutes impose's
liability against the Commonwealth of SCI Eoutzdale, and SCI
Houtzdale employees and the defense of sovoeriga immuniity shall
not be raised to the Claims for damages caused by:

(i). Superintendent: George Patrick;

(ii). Deputy Superintendnet: Henry Tatum:

(iii). Dusiness Maager: David Perry;

(iv). Accountant: Richard Moyer;

(v). Unit-D-Unit Manager: Michelle Ivicic:



w?

FACTS

1. Plainitff asserts: He activated his Cable Service/Privil-~
eces April 2, 2003, and was according toc SCI Houtzdale Policy
Five (v-A.), 1Inrate Service/Privileges Handbook Supplemant
for year 2004, Revisions. The agreement 1is to be forward to
the Business Office by the 20th of the month prior to the month
Plaintiff wants service to be connected.

Plaintir~f was provided with a copy of subcriber agreement
and noltics by maintemance that cable service would be activatbed DY
25 day of 2pril, 2003.

2. Plaintiff asserts: Sufficent funds must %z +n /our inmate
account in ord=r to activate and retain your Cabl . Saryiac:.
Aftcr the initial 7 Fuct-ics, *hsz menty I automa-tically ¢~ducted
frerm your accovvt when the monthly ctatemen* are g3 nerated.
Plaintiff Cable Service Fees were deducted each month as due.

3. Plaintiff asserts: The Cable fees per., month are Ten

Dollars ($10.00), subject to change after thirty days (30) notice.

4. Plaintiff asserts: Filed his cancellation Form Request
in writing and it was recieved by the Business Office at SCI
Houtzdale 12/11/2003, "stamped recieved by Inmate accounts Divis-
ison-" Also signed by employee C.0.I. Baily on the witness
line. Plaitiff requested discontinuance of his Cable Service
according Five (v-A.) 1 Four(4): [Qlouting, "Discontinue Cable
servies must be requested in writing to the Business Office
by the 20th of the month prior.

5. Plaintiff asserts: He exercised this option to discont-
inue Cable Service and it wag Communicated to entent by submis-
sion of Cable Cancellation Form in writing to the Business Mana-
ger Mr. David Perry, and Accountant, Richard Moyer by 20th of
prior month. [Slee exhibit C.2. NO. (n).

Cable Service was not discontinued by the Business Manager or
Accountant, Richard Moyer, and Cable Service was deducted for
the month of 12/2003 and also for Cl for the month of 2004.

[S]ee Exhibit C.A. NO. (a).

REBXX



- FACTS

5. Plaintiff assert: H¢ JSubaitted a Reguest Slip DC 135
A-Form to Superintendent Tatum after several Communications
to tne Busin=ss OIfice oI 3CI ldoutzdale Business Manger Perry.

To investigate way the Businegs Office psrvsouucl wdi>ald aol
tollow their ow: policies -of .Inmate/Service/Privileges V. A.,
. Four (4° and honor Plaintiff's Cancellation Forn in writing
to the .CL Hou., Business Jffics NOV. 11, 2073. Plaia:ziff gave

Super., Tatum this Cancellacion Form also Zo 20 his inguiss.
12N

Which hss oh: D iy 3asin:ss O0ffice received the Cancellation
Discontinuation by their Stamp Recz2ived (Stamp). WhichWvas Stamp=J
by their Office Dec. 12, 2002... Super., Tatum renlv to thie
Regurst Sligs w-- SCI Hou., Buciness Cfiic. naver roceived the

c
Cancsllaticn Apprliegation. When it plainly hac theoir ctempy righ
ocn the Form. Sez Ixhbi C.A. NO. (A) and Exhbit C.A
NO. (B) DC-135-A Reguest Form.

7. Pleintiff asscrt: He filed another DC-125-A-Form, Requ~
est Unit_D Manager, Mrs. Ivicic, to investigate why Inmats Acco-
unts Would not canczl service after rzgquest on Wov. 11 2003.

Received by Inmats Account's Busgininess Cffice Doc. 12, 2C03.

This racues tc Mrs. Ivicic Filec Apcil 23, o4 was investigated
by Nre. Ivicic and reply wa: " As discused today the 77 - 2 tine

you sent the cenccllaticn notice thare was nct an legible .ign-
ture they returnsd the form once again.... Lhey o not have
a reccord of you returning the lorm with the _coper signaturce.
If you wish to cancel ycur cavls you need to send a

o]

llation <forx theough cable will continuc ¢

I
Cwens, ANMS07C signature is plainly signed on the cancellation
form and witness by the Businecc Office 12/12/03. See Mrs. I c
reply Exhibit C.A. NO.  (C) of 4/26/04/ S.rvice ot time of
request are still being deducted for April o4, and May 04.



_ &g. Plaintiff sassert: He osovuovitbec ancotl o Zauncollaciown
Disconulirvzticn 20w cocaosting Ceacolletion of nie venle suwovice
4/27/04  wocelvold oy ECI Businless Oflice 28, Cs6 Inuwate Rccouncs
ag of ny, 31, 2004 CulLlce vogvice has still not beenterainateoc
frow ke Tusiness Ofiice: for uitedr in advertoent pisiafe auna
ne,ligsnts of accuct of thuse seorvice for cabls.

2. Plaiptiff, sasssert: He Ffiled & Criovance to Dusiness

Ofificz Expla#cricn way nis cacle vac nec dilsconlinucc Lo Lniate

~~ . » -

. ) . . Y~ —~ . . A ~ . ‘ P
aLCou, L LCo Corztoa Chaoncnarics ‘-/~.u g 2L VANCL NO. gl iy

manliolt WC. (D). Sec thio oxhiLit aunc Laiiolo O (c).
This Crisvaenc. wWes Lo fnave e loace Loeournl -uweinece JEfige
COwz 1t TC Cclu, lalnce witn Plaincirc's origiaci feguiol =C cav-m 0

Eesvice  aal te nhence  one first cencollaciva ol e sine. their

dx.leEnalion  wae 1t wes returned with & notice taol &y sigNata..

Wwas noc o the cancellatiocn Jfovm wihen 1t v oy will vie ong £ioci-
Vew ~y ctoodr oZfice on Trce 12, JZ. Dee Txhibit ZT.a. 00

\ -~ K . . N - ~ oy L « e - -
{C) Goicvancs a0, 2725 oC=L24  Partl  eal IZHuILiL 0 ClA.

W h PR - - LR P

NU . A() Ceancodiziren AegUesd L'Crhi.
T - s : . ‘e 3 ceestye 0 aek RHAo 4 HP K
Lo coain. il zoseocs. He received veck his intlal repl

ot Zening hig request for celnbusement o©i wis Account for

th

1

aw . Servic. fcom Nov. 12,03 Cancellatica ecubxiosion zand a

(@

abritary capricous reason attached. Sce DC-ADM 804, Inmate Griev-
ance Part 2 "Officialfiniate Initial Revicw foesgpounse” Aciachemen:
B... 2his respons: _cace in the reply of the Crisvance was nevars

.

1 botn Cancellation Reyuesc Losus

ct
o

done and the staag raceivead

Q

and ny siynaturc 23C witni3dscs sigasature wecifi::this is nothing
more than negligents by Failure to file these foras tiacly

as  reguested Ly L0l Liploylio wile 3doliioo. MANAJEr T Lldae.d

. . . . ' , T Y T I SN - . .

ACC Ot e 2ttt GO G0 Th el Qdey OWes PLAINCLLL ana Copd LS dudSvweilow
£ Ry

oy 2CI Mov., Accounioal Jicawsd T. M0yac assiyn=d Lo Tawat.s

Bccounts 5/12/04. 3-..  igaoics Z.h. a0, (r') Grivance wO.

827223, DC-304 2ar: 2.




CLAIMS

1o PleinltIl cledli: Cooe.- Pririci, Sulscinstne.at o n o iig-
cnte  In Fury YO rnfocc. "hawabl. Sorvicl/Privililce, V.. fauv-
(£) weo & Jirsct nresch 0f futy ower 2I1aintifé. Cocr.- Potric.
T2ilic te rcnforce cr investigate inmate Linus Owine, Plainitff's
Grivvence, Dased on 3CI flou., Business Office foilur: to discon-
tinue Ceble Service timely roqusstol 11/11/02 and rec viad Zy
the 7I Zou., Busin:ss OFFice 12/12/03.

Geor, - ... gk Through el tlenbs 2uc Lo of foiy
oo kb suiicli-c  enacted ... .r caul Torwie /P0lvilogez, 1ot
”“Pﬁﬂutgiafg Tusiaenl Tilic. Capiwyerey Devicd Tolcy, Busginn o3
Yenag . v and Ridchare Hoyer, decountent,; foavdul wEly s wlln e lie
C=y inl.ol, and knowl. 7., Lo CLL siced <. sulce Idm . L ol "Insao.
Srovicd/Priviloges Ve ae v Foar (4) aad eovtipu. s L2t fua e
frow Fulooa Eocount  afior Giorye PATRICK ©5 _Lub Cu uoilc
Critvencs  U5.  £2527 $  wwgliy.nie in Lis investigation owed
flaintiff a5 a Official Caerye of "ils suvordinab_o. Sutn o
Fatreel TIC nol dav.oi.goebe LN Ticwy received D-t S Tan -
Isoon Fotue cr Al ooy dueticics ac Wiy S, Lo . o noncc
wi Yecoivil o m, Incult ACQount ©fficial,  which wss oo el LoCzl-
ved  12/12/C2 0 . againg O4/20/04 de o lilals ead oo, liu.ucs of
Lut) ,J;.M.;fx'\,;;;- TLinlalinl clala CeOL Yo FouolnCh Lz iiaul.
icL vl Tocen, o0 Josl ol Thads Coduor T fron Nl inwat.e
Account be cause SCI  Hou., (C.0.C.) isin control o. Gln ta
Tato Account  ia  possession oF  2CI  Houtzdi .. and adpinisteced
and decuct:c oy SCI hou., Eusinecss lianagyer, Davir "xry and Accoun-
tant Richard Moyer, Commonwealth parties: Whoa has negligently
violab-¢ policies o7 Cadls = Teine/Privileg e POTie, T. AL ]
Toue {2 : PUzr ool 317 tastody 5F Dlaianiffts Tnaar,
ggcagﬁﬁ ‘ﬁtﬂ q”j ?0;., ‘%w5§1: 2 “;:i:, dalu Aadlodan Cuacald,, L
i PRSP S0 N B R R P A N A NG LA A T S I [ ) "]_,"')‘3
anc Auril 235, 24 9laiq-irc SR A N Y AT S el

]

Loalidvn e oo
-



CLAIM-II
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CLAIMS-IIZ
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CLAIM-IV

1. Plaintiff Claim: That SCI Houtzdale (D.0.C.) Business
Employee, Business Manager, Divid Perry, fraudulently with
malice, intent and Ful-knowledge continued to deduct funds from
Prison 1Inamte Account after Cancellation Discontinuation Form
Notice was presented 11/11/03, stamped received by SCI Inmate
Account 12/12/03 and antoer on 04/26/04.

(i) David Perry, maliciously, with intent and ful-knowledge
continue Cable Service because of several Complaints and Grivance
filed after finding that the Business Office had mistakenly
not put on file Plaintiff's Cancellation Discontinuation Notice
filed 11/11/03 and again on 4/26/04, the first received on 12/1-
2/04, and the second one received on Apr./27/04 by Inmate Acco-
unt's marked received by the Office stamp.

(ii) David Perry, will-fully continued this service out
of malice intent because his attention was called to his mistake
by Plaintiff through Communication of Grievance and DC-135's-A-
Request Slip Form, retaliated on Plaintiff for filing such then
with fraudulent intent continued deducting funds form Plaint-
iff Accout. In violateon of Cable Serice/Privileges V.A. ¥ Four
(4); and Cancelation Form Exhbits verifies this malice intent.

(iii) pavid Perry negligents in his duty owed was wilfully
known to be owed to Plaintiff out of malice intent and with
knowledge of did not record Cancellation Forms submitted to
the Business Office Inmate Account for the second time on 04/26-
/04 and received 04/27/04 marked stamped with 1Inmate Accounting
stamp.

(iv) David Perry has failed to do a duty owed Plaintiff
by cantract, Policy Inmate Cable Service/Privileges V.A. T Four
(4) and deducted funds from Inmate's Linus Owens, Account inthe
Control and Prossession of SCI houtzdale andg Custody of SCI
Business Office, David Perry, Commonwealth Party: has negligently
in violation of Policy and Plaintiff washes.

(v) Plaitiff Claim: He is injured in his person and Account
request $20,000.00 in liability for danages suffered by malice
and willful negligents and intent to deduct funds because of

grievance and Complaint fied.



CLAIM-V

1. Plaintiff Claim: That SC¥ Houtzdale (D.0.C.) Business
Employee, Inmate, Account, accouatant, Richard Moyer, fraudule-
ntly with malice, intent and ful-knowledge continued to deduct
funds from Prison Inmate Account after Cancellation Discontinua-
tion Form Notice was presented 11/11/03, stamped received by
SCI Inmate Account 12/12/03 and Other on 04/26/04.

(i0 Richardwayer, maliciously, with intent and ful-knowledge

continue Cable Service because of several Complaints and Griev-

ance filed after finding that the Business Office had mistakenly
not put on file Plaintiff's Cancellation Discontination Notice
filed 11/11/03 and again on 4/26/04, the first teceived on 12/12-
04, and the second one received on Apr./27/04 by Inmate Account's
marked received by the Office stamp.

(ii) Rizhaird Moyer;, will-fully continued this service out
of malice intent because his attention was called to his mistake
Plaintiff through Communication of Grievance and DC-135s-A-Requ-
est Slip Form, retaliated on Plaintiff in a conspired effort
for filing such then with fraudulent intent continued deducting
funds from plaihtiff Account. In violation of Cable Service/Priv-
ileges V.A. € Four (4), and Cancellation Form EXHibitsiverifies
this malice intent. Se[el ExhibitC.A. NO. (F) DC-ADM,
804 Inmate Griévance Part 2 "Offical Inmate Grievance Imitidl
Review Response."

(iii). Richard Moyer negligents in his duty owed was wiFfiilily
known to be owed to Plaintiff out of malice intent and with
knowledge of did not record Cancellatien Forms submitted to
the Business Office Inmate Account for the second time on 04/26/-
o4 and received 04/27/04 marked stamped with Inmate Accounting
Stamp.

(iv)Richard Moyer has failed to do a duty owed Plaintiff

by Contract, Policy Inmate Cable Service/Privileges V.A.
(4) and deducted funds from

1 Four

Inmate's Linus Owens, Account in

the Control and Prossession of SCI Houtzdale and Custody of

SCI Hou., Business Office, Richard Moyer, Commonwealth party:
has negligently in violation of Poliey and Wishes.

(v). Plaintiff Claim: He is injured in his person and Acco
-unt request $20,000.00 in 1liability for danages suffered by

malice and willful negligents and intent to deduct funds because

grievance and complaints filed.



WHEREFORE, Plaintiff request a jury trial to review the damage
lost and the mental angst suffered by malice intent of wilful
negligents of a duty owed by each individual Defendanr at the

sum of $20,000. eac which Plaintiff pray for as relief.

Respectully submitted

Date: éé{/é*’ , 2004 | E;Zgi;dzi;/ (f?j;z/%4zL//

7

inds Owens, Pro se, AM5079
134 Joseph Ave., Johnstown, PA
Zip Code 15905

(CCCceccceeccece

EXHIBIT ATTACHED

EXHIBIT C.A. NO. (A) 1pg.
Cancellation Of Cable Service From Receivad 12/12/03

. - EXHIBIT C.A. NO. ()B) 1Pg. ’
Form DC-135A-Request Slip. Complaint, to Super., Tatum 4/15/04

EXHIBIT C.A. NO. (c) 1Pg.
Form DC-135A-Request Slip, Complaint, to Unit Manager, Ivicic 4/%15/04

EXHIBIT C.A. NO. (G) 1pG.
Cancellation Of Cable Service Form Rec.ived 04/27/04

EXHIBIT C.A. NO. (D) ng.
DC-ADM-804, Officcial Inmate Gievance, Grievance No. 82723

EXHIBIT C.A. NO. " (F) 1pg.
DC-ADM-804-Initial Review Response, Grievance NO. 82723
Attachment B

Respectfully submitted

Date: ' » . 2004




SUBJECT:

CBAdIBIT CA. NO. (A)

CANCELLATION OF CABLE SERVICE

Cancellation of Cable Service d

TO: “Inmate Accounting Office
5 ] ' |
com - (s ) Fal-g07r  Jau-ps
INMK’T‘ES NAME AND DC NUMBER DATE
P .

DC-ADM 002, Inmate Cable Television Service Polfcy

| understand that if | wish to cancel my cable service permanently or temporarily (e.g.

‘ATA (several months), RHU) | must use this form and, that be submitting this form, |

cancel my subscriber agreement with the Cable Service Provider. | understand this
form must be received in the facility Inmate Accounting Office by the 20th calendar day
of the month to cancel the service for the following month. | understand the monthly
service fee will continue to be deducted from my account until | submit this form fo the
facility Inmate Accounting Office.

! understand once my service is cancelled it will remain cancelled until such time as |
reapply. If so, | must submit a new "Inmate Subscriber Agreement” form to the facility
Inmate Accounting Office by the 20™ calendar day of the month to begin by the first or
next regular work day of the following month. '

| understand that by canceling cable television service that | will- be required to wait
sixty (60) days before establishing new service. '

| understand that full or partial refunds for cable television service will not be issued for
any reason, including cancellation or absence from the facility for Authorized
Temporary Absence, furlough, hospital stays, etc.

1 would like my cable television service cancelled according to policy.

SIGNATURES ~_

INMATE %{/MT/ ' L //V(M | DATE oz// /-3

)

) - .
EMPLOYEE WITNESS g ’f'é\/} Conp- | pate A3
S

Attachment B



EXHIBIT C.A. NO. __ (B}

Form DC-135A Commonwealth of Pennsylvania

Department of Corrections
INMATE’S REQUEST TO STAFF MEMBER

INSTRUCTIONS
Complete items number 1-8. If you follow instructions in
preparing your request, it can be responded to more
promptly and intelligently.

; I / —
U s Do | ™ 4-I3-07
7 e R Jas%%/

%/4/%&/ /)Wy/ 5. UnitManagersName ____

Inmate%lgnature

6. WorkASSIgnmen@% %/4 //(% /L/ ﬁ/@% 7. Housing Assignment 3 / #//

8. Subiject: State your request completely but bneﬂy G|ve detalls

i 7 e
q,# (’/ﬂ’ [ oSPAKé, rwauu o?@d?‘“d MZO/@/ 1 [,

//J/V//) /A//LW <7‘f(’/ d(/M /é?dfn///(/f W,(/Oéf ‘/7)@7“ A /)4/

~NSSSSS

V4 r/ Y
CYﬂC/TiQ’ K /117 “/';C’CW/W C#df\ C’d/ /6 92/’//&65 ,Jr

A, 7 7
(/0 16T i <72 7 ca/uca/a V/J/J wm 777

[/ -/
7/&0/'/;/ Q/Wd / 7’ “//(J 740 Wd/é/ V%é’ﬂ%%

f\_L ,M//

VA AT PR |
(AP Y-Sy THilg aia o /mgf /(fgg/g%ﬂt/

0| (s

. / A
U// - (! Z&/Jz

NN

To DC-14 CARonly O To DC-14 CAR and DC-15IRS O

Staff Member Name /72_;’/:// /G 1 %&% %4/0;1'

Revised July 2000




— i e

s o a a g W s s a e e

Form DC-135A Commonwealth of Pennsylvania

Department of Corrections
INMATE’S REQUEST TO STAFF MEMBER
INSTRUCTIONS
Complete items number 1-8. If you follow instructions in

preparing your request, it can be responded to more
promptly and intelligently.

2. Date:§é //; ﬂ% /\

pe——

i
LS ... R STA r'm- L = L e ey ZFLL ]

T e T |

5. Unit Manager’s Name
(7% e /jf%/ S ¢/6/c

6. Work Assignmen@ /% W Aﬁ% : 7. Housing Assignme.
BlTEdiENcE e

8~ Subject: State your request 9ompletely/{>ut/bneﬂy Give details.  ; /

L= T4 Ve NIEMPE T Sdbﬂ,//ﬁf%d o lZ?’(/éYf Y Y/)é
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fedar & GH/elBdee o S, O T, CAMP A T #dd
f A{&/ Q//%é Aore T L ol park Ldrted & Lod

SAINErS T L 0l SELS KA&/ Dhnsz [00E WD RIS MAHZ

AL A ONVENIENCE Yo dod, " ", /1,
G ///a,n%///// =
7SS T 1 7
X/ ( \JDM (S, 7 1
9. Response: (Tbﬁys,fSeqtipﬂ*éf'St‘gﬁfResgoh Only) = Vo el PR
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a3 AR )]
(/ V o , { ;\ NIYAN { .
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To DC-14 CAR only O A To DC-14 CAR and DC-15IRS O
Staff Member Name / Date
Print Sign

Revised July 2000



EXHIBIT.C.A. WO, : (G)

CANCELLATION OF CABLE SERVICE

SUBJECT: Cancellation of Cable Service o e DP\S? .

- TO: _Inmate Accounting dfﬁce : R A ‘ .
FROM: ’ Q/('/iAg, L Vi ‘7471/(/@0:7 { ' : %Dzé - 4‘7[
| INMATES NAME AND DC NUMBER DATE

" | understand that if | wish to cancel my cable service permanently or temporarily (e.g.
.ATA (several months), RHU). | must use this form and, that be submitting this form, |
cancel my subscriber agreement with the Cable Service Provider. [ understand this
form must be received in the facility inmate Accounting Office by the 20th calendar day
of the month to cancel the service for the following month. | understand the monthly
service fee will continue to be deducted from my account until | submit this form to the

facility Inmate Accounting Office.

1 understand once my service is cancelled it will rém_a'in cancelled untit such time as |
reapply. If so, | must submit a new "Inmate Subscriber Agreement” form fo the facility
inmate Accounting Office by the 20" calendar day of the month to begin by the first or

next regular work day of the following month.

-] understand that by ¢canceling cable television service that | will be required to wait
sixty (60) days before establishing new service. : :

| understand that full or partial refunds for cable television service will not be issued for
any reason, including cancellation or absence from the facility for Authorized
Temporary Absence, furiough, hospital stays, etc. : ‘ -

<,

1 would like my cable television service cancelled according to policy.

»

SIGNATURES " _

mu;«@%;{,/{;

T

Chotwr ity

EMPLOYEE WITNES

DC-ADM 002, Inmate Cable Television Service 'Policy Attachment B
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S R SIEIEXE RARE e e B
B5C-804 ol '
Part 1 COMMONWEALTH OF PENNSYLVANIA FOR OFFICIAL USE ONLY
DEPARTMENT OF CORRECTIONS SR B
P.0. BOX 598 -

GRIEVANCE NUMBER

CAMP HILL, PA 17001-0598

OFFICIAL INMATE GRIEVANCE
TOﬂvFACILITYjGRIEVANCE COORDINATOR : FACILITY: v DATE:

: - i i . . E ,
. 3 f £’ . - P - .
4 \/ « 4 _,-" / } / / . k. s . ,

FROM ( ATE NAME & NUMBER SIGNATURE of INMATE‘

WORKASSI/(,B{I\II\‘/IgzI\%'d) /M @&7? HOUSINGASSIGNMENT:
e | D// 5%

INSTRUCTIONS:
1 Refer to the DC-ADM 804 for procedures on the inmate grievance system.
2. State your grievance in Block A in a brief and understandable manner.

3. Listin Block B any actions you may have taken to resolve this matter. Be sure to include the identity of staff
members you have contacted.

A. Provide a briéf, clear statement of your grievance. Additional paper may be usfed, maximum two pages.
- 7 ‘ N .["‘- I‘ [ N A’i < '

B. List actions taken and staff you have contacted, before submitting this grievance.

- IR I 5 - ' ot : .
‘ L A £ _ $

Your grievance has been received and will be processed in accordance with DC-ADM 804.

Signature of Facility Grievance Coordinator Date

WHITE - Facility Grievance Coordinator Copy CANARY - File Copy PINK - Action Return Copy GOLDENROD - inmate Copy S~
Revised

NaAanAarmbhar 2000



EXIBIT C.A. NO. ~—— (F)

:-ADM.804, Inmate Grievance System Attachment B |
-804 ' - COMMONWEALTH OF PENNSYLVANIA :
a2 . ' DEPARTMENT OF CORRECTIONS

~ P.O.BOX598

JFFICIAL INMATE GRIEVANCE CAMP HILL, PA 17001

. 82723
WTIAL REVIEW RESPONSE , GRIEVANCE NO.

TO: (Inmate Name & DC No.) FACILITY ‘ HOUSING LOCATION GRIEVANCE DATE
Owens, Linus AM6079 SCl-Houtzdale DA 58 04/30/04

The following is a summary of my findings regarding your grievance:

On December 12, 2003, an incomplete “Cancellation of Cable Service” nctice was received in
Inmate Accounts. '

Inmate Accounts returned this form to you to be completed. An additional three days were
allowed to permit you to cancel your cable for January 2004. Directions were attached to the

form explaining what needed to be done. You failed to complete the form and return it to Inmate
Accounts by the due date. '

Cable charges were taken and continue to be taken until you complete the form and return it to
Inmate Accounts. ‘

Grievance denied.

Distribution:

Inmate Owens AM6079
Superintendent

Deputy (2)

Major (1)

Superintendent’s Assistant
Inmate Records

Grievance Officer

File

Srint Name and Title of Grievance Ofﬂcerwx SIGNATURE OF GRIEVANCE OFFICER o DATE

Beha®d F Moy W —
_E Moy | . /-0
Ao o TROT | WZM 740

N




IN THE COURT COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL TRIAL DIVISION

LINUS OWENS, CIVIL ACTION AI LAW

PLAINTIFF CCHPLAIWY

PENNSYLVANIA DEPARTMERT OF
CORRECTIONS, SCI HOUTZDALE,
GECRGE PATRICK, SUPERINTENDENT
et al. DEFENDANTS

Pa.R.C.P. RULE 1024(a){(c):

<
.
e e e e e e e et e N e e
@]
=
®
=
@]
.

VERIFICATION

L I, Owens, verify that the statement made in this foregoing
Civil Action At Law, Complaint and Application to Proceed in
Forma Pauperis are true and Correct to best of my Knowledge,

information and belief. I wunderstand that any false statement

made herein subject to penalties of perjury, 18 Pa.C.S.A.

§ 4904, relati aworn falsification to authorities, this
day A:é: z iki 2004.
Date: é%/&k%’ ¢ 2004 rf;ZZ;a%// éi;zﬁ4W4///

[

‘Linus Oweéns, AN 6079
SCI Hou., P.0O. Box 1000
Houtzdale, PA 15698-1000

Pro se litig-ant



IN THE COURT COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL TRAIL DIVISION

()
LINUS OWENS, CIVIL ACTION AT LAW

PLAINITFEF COMPLAINT

C.A. NO.

PENNSYLVANIA DEPARTMENT OF
CORRECTIONS, SCI HOUTZDALE,
GEORGE PATRICK, SUPERINTENDENT
et al. DEFENDANTS

Pa.R.C.P.: 440(a)(1){(2)(1i)
Pa.R.C.P. 422(a){b)(1)(2)(3)

.
LR R N R W SR L W W R N

CERTIFICATE OF SERVICE

I Linus Owens, hereby certify that I have this day .
of, + 2004, served the foregoing document[s] Civil
Action At Law, Complaint and Application to proceed in Forma
Pauperis. Pursuant to, Verification and Certification of Service,
upon the Person[s]l, in the manner listed, below. Which service

satisfies the requirement of Pa.R.C.P. 422(a)(b)(1)(2)(3)
and Pa.R.C.P. 440(a)(1)(2)(i}.

Mail Service by United States
Prothonotary: William Shaw Attorney General: Mike Fisher
Courthouse, 230E. Maket St. or Acting Attorney General
Clearfield, PA 16830 Jerry Paperty, Office of

Attcrney General, 1l6th Floor

Judge: Hedric J. Ammerman(P.J.) Strawberry Sq., Harrisburg, PA

Courthouse, 230E. Market St.

Clearfield, PA 16830 17120

Superintendent: George Patrick Michelle Ivicic, Unit Manag;r
At SCI Houtzdale, Office of - at SCI Hou., Unit Manager, D-
Superintendent, Unit, Hou., PA. 16698-1000
Houtzdal, PA 16698-1000 Richard Moyer, Accantant,
Deputy Superintendent, Henry:Tatum at SCI Hou., Bus., Offc.,

At SCI Houtzdale, Office of Hou., PA 16698-100

Deputy Superintendent,
Houtzdale, PA 16698-1000

Institutional Business Manager:

David B.Perry at SCI Hou.,
Houtzdlae, PA 16698-1000

Date: ; 2004




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

LINUS OWENS,
Plaintiff,
vs.

PENNSYLVANIA DEPARTMENT OF
CORRECTIONS SCI HOUTZDALE,
GEORGE PATRICK,
SUPERINTENDENT; MIKE FISHER OR
ACTING ATTORNEY GENERAL;
DEPUTY HENRY TATUM,
SUPERINTENDENT; INSTITUTIONAL
BUSINESS MANAGER, DAVID B.
PERRY,

Defendants.

CIVIL TRIAL DIVISION

C.A. No. 04-541CD

PRAECIPE FOR APPEARANCE

Filed on Behalf of Defendants,

Pennsylvania Department of
Corrections SCI Houtzdale,
George Patrick,
Superintendent; Mike Fisher or
Acting Attorney General;
Deputy Henry Tatum,
Superintendent; Institutional
Business Manager, David B.
Perry

Counsel of Record:

William A. Dopierala

Sr. Deputy Attorney General
Pa. I.D. #21853

Office of Attorney General
Torts Litigation Section

4801 Atlantic Avenue
Erie, PA 16506

(814)836-4362

JURY TRIAL DEMANDED

Jue 212004



PRAECIPE FOR APPEARANCE

TC THE PROTHONOTARY :

Kindly enter my Appearance on behalf of the defendants,
Pennsylvania Department of Corrections SCI Houtzdale, George
Patrick, Superintendent; Mike Fisher or Acting Attorney General;
Deputy Henry Tatum, Superintendent; Institutional Business
Manager, David B. Perry, in connection with the above-captioned

case. A trial by a jury of twelve is requested.

GERALD J. PAPPERT
Atto;ney General

e

William A. DopleraZé
Sr. Deputy Attorney General

BY:




CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the
foregoing Praecipe for Appearance was served upon the following

pro se plaintiff of record, via first-class mail, postage pre-

paid on C:§(414Q4/*/?' , 2004:
O 0

Linus Owens, AM6079

SCI Houtzdale

P. 0. Box 1000

Houtzdale, PA 16698-1000

GERALD J. PAPPERT
Atto;pey General

% éﬂ’ ik

William A. Doplerafa
Sr. Deputy Attorney General

BY:




Date: 8/11/2004
Time: 04:51 PM
Page 1 of 1

Clearfield County Court of Common Pleas
ROA Report
Case: 2004-00941-CD
Current Judge: No Judge

Linus Owens vs. Pennsylvania Department of Corrections, SCI Houtzdale, George Patrick

Date

Civil Other

Judge

User: BILLSHAW

6/18/2004

7/21/2004

8/2/2004

Petition In Forma Pauperis filed by PIff. No CC. No Judge

OrderNOW, this 16th day of June, 2004, the Court being in receipt of the ~ No Judge
various documents submitted by the PIff, the Court believing that the PIff's

concerns should be directed through the Dept. of Corrections and the

Commonwealth Court as opposed to the CIfd. Co. Court of Common

Please, it is therefore the ORDER of this Court that the request for in forma

pauperis standing be and is hereby denied. s/FJA 5 CC to PIff. AM 6079,

SCI Houtzdale, PO Box 1000, Houtzdale, PA 16651

Praecipe For Entry of Appearance, filed by Atty. Dopierala no cert. No Judge
Enter appearance on behalf of the Defendants. s/William A. Dopierala

Praecipe for Argument List, filed by s/William A. Dopierala No CC No Judge

Defendants' Preliminary Objections in the Nature of a Demurrer, filed by No Judge
s/William A. Dopierala No CC
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Date: 08/04/2004 Clearfield County Court of Common Pleas

Time: 03:04 PM
Page 1 of 1

ROA Report
Case: 2004-00941-CD
Current Judge: No Judge

Linus Owens vs. Pennsylvania Department of Corrections, SCI Houtzdale, George Patrick

User: MKELLEY

Civil Other
Date Judge
06/18/2004 Petition In Forma Pauperis filed by Piff. No CC. No Judge
OrderNOW, this 16th day of June, 2004, the Court being in receipt of the  No Judge
barious documents submitted by the PIff, the Court believing that the Piff's
concverns should be directed through the Dept. of Corrections and the
Commonwealth Court as opposed to the Clefd. Co. Court of Common
Please, it is therefore the ORDER of this Court that the request for in forma
pauperis standing be and is hereby denied. s/FJA 5 CC to PIff. AM 6079,
SCIi Houtzdale, PO Box 1000, Houtzdale, PA 16651
07/21/2004 Praecipe For Entry of Appearance, filed by Atty. Dopierala no cert. No Judge
Enter appearance on behalf of the Defendants. s/William A. Dopierala
08/02/2004 Praecipe for Argument List, filed by s/William A. Dopierala No CC No Judge

Defendants' Preliminary Objections in the Nature of a Demurrer, filed by No Judge
s/William A. Dopierala No CC




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,

PENNSYLVANIA
LINUS OWENS, CIVIL TRIAL DIVISION
Plaintiff, C.A. No. 04-941CD
Vs.
PENNSYLVANIA DEPARTMENT OF DEFENDANTS’ PRELIMINARY
CORRECTIONS SCI HOUTZDALE, OBJECTIONS IN THE NATURE OF
GEORGE PATRICK, A DEMURRER

SUPERINTENDENT; MIKE FISHER
OR ACTING ATTORNEY GENERAL;

DEPUTY HENRY TATUM, Filed on Behalf of Defendants,
SUPERINTENDENT;
INSTITUTIONAL BUSINESS Pennsylvania Department of
MANAGER, DAVID B. PERRY, Corrections SCI Houtzdale, George
Patrick, Superintendent; Mike Fisher
Defendants. or Acting Attorney General; Deputy

Henry Tatum, Superintendent;
Institutional Business Manager,
David B. Perry

Counsel of Record:

William A. Dopierala
Sr. Deputy Attorney General
Pa. 1.D. #21853

Office of Attorney General
Torts Litigation Section
4801 Atlantic Avenue
Erie, PA 16506

(814)836-4362

JURY TRIAL DEMANDED
= L/, =D+,
m)|.54,
@ AUG 0)2 zof)é?

% Wilham A. Shaw
Prothonotary/Clerk of Courts



DEFENDANTS’ PRELIMINARY OBJECTIONS IN THE NATURE OF A
DEMURRER

AND NOW, come the Defendants, Pennsylvania Department of Corrections
SCI Houtzdale, George Patrick, Superintendent; Mike Fisher or Acting Attorney
General; Deputy Henry Tatum, Superintendent; Institutional Business Manager,
David B. Perry, by the Attorney General of the Commonwealth of Pennsylvania,
and file the within Preliminary Objections in the Nature of a Demurrer, averring
in support thereof, as follows:

1. Plaintiff, Linus Owens, a pro se prisoner, incarcerated in State
Correction Institute of Houtzdale located in Clearfield County, Pennsylvania,
filed a claim for monetary damages in the amount of $20,000.

2. On December 12, 2003, plaintiff alleges he made a request in
writing to the proper prison authorities to discontinue the plaintiff’s cable
services at $10.00 per month.

3. Plaintiff alleges that as of December 12, 2003, said cable services
were not terminated and $10.00 per month from that time to the present
continue to be deducted from plaintiff’s account.

4, Plaintiff requests in damages the amount of $20,000.

DEMURRER

5. The plaintiff claims his claim for monetary damages falls within

8522(b)(3) Care, Custody and Control of Personal Property of the Sovereign

Immunity Act.



6. In order for a waiver of Sovereign Immunity for damages arising
from care, custody and control of personal property to apply, the personal
property of the Commonwealth must in some manner be responsible for the
injury. Bufford v. Pennsylvania Department of Transportation, 670 A.2d 751
(Pa. Cmwlth. 1996); Nicholson v, M&S Detective Agency. Inc., 503 A.2d 1106
(Pa. Cmwlth. 1986).
7. Because plaintiff’s alleged injury of monetary damages was caused
by failure to discontinue plaintiff’'s cable services and not caused by any
personal property owned or in the care, custody and control of the
Commonwealth plaintiff's cause of action does not fall within the exceptions to
Sovereign Immunity and based on Bufford, a demurrer is warranted.
8. Plaintiff has filed suit against D. Michael Fisher as Attorney General
and Gerald Pappert as Acting Attorney General who are public officials, whom
the Supreme Court has held are protected by qualified immunity. DuBree v.
Commonwealth, 393 A.2d 293 (Pa. 1978) and, as such, suit against them is
barred by official immunity.
9. The Pennsylvania Supreme Court has held that:
“Sovereign Immunity is not waived for individuals who
form policy on behalf of the Commonwealth institutions
and who are not directly involved in the injury to
plaintiff. Moser v. Heinstand, 681 A.2d 1322 (Pa.
1966).

10.  Accordingly, the Superintendent, George Patrick, Deputy

Superintendent, Henry Tatum, Business Manager, David Perry are all employed

in positions which formulate policy on behalf of SCI-Houtzdale and, as such,



based on Moser, must be dismissed from the case, because they had no direct
involvement in plaintiff’s alleged injury.

11.  In Counts IV and V, plaintiff makes allegations of willful and
malicious intent to harm plaintiff which involves an intentional tort.

12. The Commonwealth Court ruled that a claim involving intentional
torts does not fall within any of the exceptions to Sovereign Immunity. 42 Pa.
C.S.A. § 8522 et seq. Faust v. Department of Revenue, 592 A.2d 935 (Pa.
Cmwlth. 1991).

13.  Plaintiff’s allegations against all defendants named in the Complaint
involve negligent investigation. Negligent investigation does not fall within the
exceptions to Sovereign Immunity. Shakoor v. Commonwealth Department of
Transportation, 440 A.2d 647 (Pa. Cmwlth. 1981).

14.  Accordingly, based on Shakoor, plaintiff has failed to state a cause
of action for which relief can be granted and plaintiff’s Complaint should be
dismissed with prejudice.

15.  Plaintiff’s actual damage loss of $10.00 per month from December
12, 2003 to July of 2004 would equal approximately $190.00 (19 months x
$10.00). Even if interest were added, plaintiff’s claim of $20,000 in damages is
without legal foundation.

16.  If plaintiff is claiming punitive damages, said damages are not
permitted under Sovereign Immunity. 1 Pa. C.S.A. § 2310; 42 Pa. C.S.A. § 8521
and Clark v, Southeastern Pennsylvania Transportation Authority, 691 A.2d 988

(Pa. Cmwlth. 1997).



17.  If plaintiff is claiming pain and suffering, said damages require a
physical injury which did not occur here, and, therefore cannot be recovered
against the Commonwealth. Sinn v. Burd, 404 A.2d 672 (Pa. 1979).
Accordingly, plaintiff’'s damage claim for $20,000 has no legal foundation,
plaintiff’s claim for $190 plus interest does not fall within the jurisdictional
damages amount of the Court of Common Pleas and should be dismissed for lack
of jurisdiction. 42 Pa. C.S.A. § 7361.

WHEREFORE, the Commonwealth Defendants respectfully request this
Honorable Court grant its Preliminary Objections in the Nature of a Demurrer
and dismiss plaintiff's Complaint for failure to state a cause of action for which
relief can be granted.

Respectfully submitted,

GERALD J. PAPPERT
Attorney General

w iz,

William A. Dopierala
Sr. Deputy Attorney General




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA

LINUS OWENS,
Plaintiff,

VS. C.A. No. 04-941CD
PENNSYLVANIA DEPARTMENT OF
CORRECTIONS SCI HOUTZDALE,
GEORGE PATRICK,
SUPERINTENDENT; MIKE FISHER
OR ACTING ATTORNEY GENERAL;
DEPUTY HENRY TATUM,
SUPERINTENDENT;
INSTITUTIONAL BUSINESS
MANAGER, DAVID B. PERRY,

I T N i S N N N N N N

Defendants.

ORDER OF COURT

AND NOW, to-wit, this ___ day of , 2004, it is HEREBY
ORDERED ADJUDGED AND DECREED that Defendants’ Preliminary Objections

in the Nature of a Demurrer are granted.

BY THE COURT:




CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Preliminary
Objections in the Nature of a Demurrer was served upon the following pro se

plaintiff of record, via first-class mail, postage pre—-paid on

\//1)(/(/ gg/ 2004

Linus Owens, AM6079

SCI Houtzdale

P. 0. Box 1000

Houtzdale, PA 16698-1000

GERALD J. PAPPERT
Attorney General

BY:

William A. Dopierala =~/
Sr. Deputy Attorney General
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA

LINUS OWENS, CIVIL TRIAL DIVISION

Plaintiff,

C.A. No. 04-941CD
Vs.

PENNSYLVANIA DEPARTMENT OF
CORRECTIONS SCI HOUTZDALE,
GEORGE PATRICK,
SUPERINTENDENT; MIKE FISHER
OR ACTING ATTORNEY GENERAL;
DEPUTY HENRY TATUY,
SUPERINTENDENT;
INSTITUTIONAL BUSINESS
MANAGER, DAVID B. PERRY,

Defendants.

PRAECIPE FOR ARGUMENT LIST

TO: WILLIAM SHAW

Please place the Preliminary Objections on behalf of the Defendant’s
Pennsylvania Department of Corrections SCI Houtzdale, George Patrick,
Superintendent; Mike Fisher or Acting Attorney General; Deputy Henry Tatum,
Superintendent; Institutional Business Manager, David B. Perry, on the next
available argument list.

GERALD J. PAPPERT
Attorney General

By:

illiam A. Dopierala
Sr. Deputy Attorney General



CERTIFICATE OF SERVICE
[ hereby certify that a true and correct copy of the foregoing Praecipe for
Argument List was served upon the following parties and counsel of record, via

first—class mail, postage pre—-paid on \/l)/ 74 '§Z) , 2004:

Linus Owens, AM6079

SCI Houtzdale

P.O. Box 1000

Houtzdale, PA 16698-1000

GERALD J. PAPPERT
Attorney General

William A. Dopierala
Sr. Deputy Attorney General
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DEFENDANTS' BRIEF IN SUPPORT OF PRELIMINARY OBJECTIONS IN THE
NATURE OF A DEMURRER

AND NOW, come the Defendants, Pennsylvania Department of Corrections
SCI Houtzdale, George Patrick, Superintendent; Mike Fisher or Acting Attorney
General; Deputy Henry Tatum, Superintendent; Institutional Business Manager,
David B. Perry, by the Attorney General of the Commonwealth of Pennsylvania,
and file the within Brief in Support of Preliminary Objections in the Nature of a
Demurrer, averring in support thereof, as follows:

Plaintiff, Linus Owens, pro se prisoner, incarcerated in State Correction
Institute of Houtzdale located in Clearfield County, Pennsylvania, filed a claim
for monetary damages in the amount of $20,000.

On December 12, 2003, plaintiff alleges he made a request in writing to
the proper prisoner authorities to discontinue the plaintiff’s cable services at
$10.00 per month.

Plaintiff alleges that as of December 12, 2003 said cable services were
not terminated and $10.00 per month from that time to the present continue to
be deducted from plaintiff’s account.

Plaintiff requests in damages the amount of $20,000.

ARGUMENT
Plaintiff has alleged in his Complaint that his cause of action falls under

the care, custody and control of personal property, i.e., 42 Pa. C.S.A. §

8522(b)(3).



Plaintiff’s Allegations do not fall within 42 Pa. C.S.A. § 8522(b)
A. Official Immunity.

Plaintiff has brought allegations against Michael Fisher as Attorney
General and Gerald Pappert as Acting Attorney General.

The Pennsylvania Supreme Court in DuBree v. Commonwealth, 393 A.2d
293 (Pa. 1978) held that Commonwealth officials are protected by qualified
immunity.

The trial court in DuBree held that since the official had not engaged in
actionable conduct and that if there was negligence it could only be attributable
to him because it was committed by someone in his chain of command, the
official was protected by Official Immunity. Similarly, in the present case, Mike
Fisher and/or the Acting Attorney General would be held liable solely based on
someone else’s position in the chain of command and, therefore, as in DuBree, a
suit against them is barred by Official Immunity and their names should be
stricken from the caption of the Complaint.

B. Immunity of Administrators

Plaintiff has made allegations against Superintendent George Patrick,
Deputy Superintendent Henry Tatum and Business Manager David Perry.

The Pennsylvania Supreme Court has held that the Statute waiving
Sovereign Immunity against institutions for negligence on the part of an
employee and its agents, does not extend to individuals acting as administrators
of an institution who are acting solely in an administrative capacity and who

were not directly involved in the plaintiff’s injury. Moser v. Heinstand, 681 A.2d
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1322 (Pa. 1966). In Moser, plaintiff brought suit for improper surgery. Plaintiff
filed a Complaint for negligent treatment against Dr. Heinstand, Ashland State
Hospital and the Department of Public Welfare. Plaintiff sought recovery against
the Commonwealth defendants based on ostensible agency liability, vicarious
liability and corporate liability. Ashland State Hospital and the Department of
Public Welfare filed Preliminary Objections in the Nature of a Demurrer, alleging
that plaintiff failed to state a cause of action which fell within any of the
statutory exceptions to Sovereign Immunity. The Court of Common Pleas
sustained the Preliminary Objections and dismissed the Complaint. The
Commonwealth Court affirmed and plaintiff appealed. The Supreme Court
upheld the Commonwealth Court based on the reasonings cited above. Similarly,
in the present case, plaintiff’s suit against the administrators of SCI-Houtzdale
should be dismissed because based on the holding in Moser defendant George
Patrick, SCI-Houtzdale Superintendent, Henry Tatum, SCI Deputy
Superintendent and David Perry, Business Manager had no direct involvement in
plaintiff’'s injury.
C. Intentional Torts

In Counts IV and V of plaintiff’s Complaint, plaintiff makes allegations of
willful and malicious intent to harm plaintiff which involves an intentional tort.

The Commonwealth Court ruled that a claim involving intentional torts
does not fall within any of the exceptions to Sovereign Immunity. Pa. C.S.A. §

8522 et seq. Faust v, Department of Revenue, 592 A.2d 835 (Pa. Cmwlth. 1991).



In enacting the Act of September 28, 1978, P.L. 788 (Act
152, as amended), the General Assembly of the Commonwealth of Pennsylvania
determined that Sovereign Immunity was to remain the law in Pennsylvania with
limited exceptions:

Pursuant to Section 11 of Article 1 of the Constitution
of Pennsylvania, it is hereby declared to be the intent
of the General Assembly that the Commonwealth and its
officials and employees acting within the scope of their
duty shall continue to enjoy sovereign and official
immunity and remain immune from suit except as the
General Assembly shall specifically waive the immunity.
42 Pa. C.S.A. §2310.

A Commonwealth party is defined as a Commonwealth agency and any
employee thereof, but only with respect to an action within the scope of his
office or employment. 42 Pa. C.S.A. §8501. Pursuant to the provisions of 42 Pa.
C.S.A. §8501, the defendants in the instant action are Commonwealth parties
entitled to the protection of the Sovereign Immunity Act.

The Sovereign Immunity Act, 42 Pa. C.S.A. §8501, et seq. waived
immunity for negligent acts or omissions occurring in nine specific categories.
The nine categories for which immunity has been waived must be narrowly
construed. Mascaro v. Youth Study Center, 514 Pa. 351, 523 A.2d 1118 (1997);
Snvder v. Harmon, 522 Pa. 424 562 A.2d 307 (1989).

42 Pa. C.S.A. §8522(a) states that the Sovereign Immunity of a
‘Commonwealth party is waived as a bar to an action against a Commonwealth

party for damages arising out of a negligent act, where the damages would be

recoverable under the common law or a statute creating a cause of action if the



injury were caused by a person not having available the defense of Sovereign
Immunity.

Sovereign Immunity was not waived by the General Assembly for causes
of action involving willful acts such as those alleged by the plaintiff to have
occurred in the instant case. In the Report on Sovereign Immunity of the Joint
Stat vernment Commission of th neral Assembly of the Commonwealth of
Pennsvylvania, the Commission in discussing areas of liability not waived stated:

In developing the eight previously discussed areas of liability
in which waiver of Sovereign Immunity is proposed, the Task
Force considered other areas of potential waiver and
determined to retain Sovereign Immunity. In evaluating the
areas rejected, the Task Force reviewed among other
materials the statutory exceptions provided in other
jurisdictions.

The Task Force specifically rejected waiving Sovereign Immunity for
claims arising out of:

1. Intentional Torts such assault and battery,
false imprisonment, false arrest, malicious
prosecution, abuse of privacy, libel and
slander, misrepresentation, deceit,
interference with contract rights, fraud and
invasion of privacy. The Report of the Joint
State Government Commission on
Sovereign Immunity (May 1978) at page
15. (Emphasis Added) (Attached hereto as
Exhibit “B”).

As the Commonwealth Court held in Yakowicz v. McDermott, 120 Pa.
Cmwlth. 479, 458 A.2d 1330 (1988), when an action for defamation against an

employee of a Commonwealth agency was barred:



We note that the immunity defense provided by the General
Assembly to local agencies and their employees in 42 Pa. C.S.A.
§8541-8564 is lost to local agency employees where their actions
which cause injury constitute a crime, actual fraud, actual malice or
willful misconduct. 42 Pa. C.S.A. §8550. This would permit a
defamation action based on malicious publication to be brought
against a local agency employee. See Malia v. Monchack, 116 Pa.
Cmwlth. 484, 543 A.2d 184 (1988). The General Assembly has not
inclu ny such abrogation of the immunity provi to
Commonwealth agency employees. 120 Pa. Cmwlth. at 488, n. 5,
548 A.2d at 1334, n. 5. (Emphasis Added)

In Faust v. Department of Revenue, 140 Pa. Cmwlth. 389, 592 A.2d 835
(1991), appeal denied, 607 A.2d 257 (1992), 42 Pa. C.S.A. §8522, the
Commonwealth Court ruled that a claim involving intentional torts does not fall
within any of the exceptions to Sovereign Immunity.

The Commonwealth Court held as follows:

Faust’s next two contentions are that the state does not enjoy
Sovereign Immunity when there is an alleged denial of a
citizen’s state constitutional rights and that individual state
employees, acting within the course and scope of their
employment, do not enjoy Sovereign Immunity for their
intentional torts. However, it is well established that
Sovereign Immunity is the law in Pennsylvania and is
grounded in Article 1, Section 11 of the Pennsylvania
Constitution. Citations omitted at 1 Pa. C.S.A. §2310. The
Legislature provided that the Commonwealth and its officials
acting within the scope of their duties enjoy sovereign and
official immunity and are immune from suit except when and
where the Legislature specifically provides otherwise.

At 42 Pa. C.S.A. §8522(b) the Legislature specifically waives
Sovereign Immunity in nine areas. In the present case, Faust’s
action is against the state and its officials acting in their official
capacity. Clearly, the defendant-appellees enjoy the immunity
provided by one Pa. C.S.A. §2310. Further, intentional tort claims
and civil rights actions are not within the narrow exceptions set

h at 42 Pa. CS.A. §8522(b). 592 A.2d at Emphasis Added).



This reasoning was also followed in Holt v. Northwest Pennsvlvania
Training Partnership Consortium, Inc., 694 A.2d 1134 (Pa. Cmwlth. 1997), where
the Commonwealth Court held that “an employee of the Commonwealth ... acting
within the scope of his or her employment or duties is protected by Sovereign
Immunity from the imposition of liability for intentional tort claims.” (694 A.2d
at 1140).

The reasoning employed in the above cited cases applies to the instant
matter and the law requires that the case at hand be dismissed with prejudice.

D. Negligent Investigation

Plaintiff’s allegations against all defendants named in the Complaint
involve negligent investigation (Claims [ - V).

Failure to investigate does not fall within the exceptions to Sovereign
Immunity, Shakoor v. Commonwealth Department of Transportation, 440 A.2d
647 (Pa. Cmwlth. 1981).

In Shakoor, plaintiff was struck by an uninsured motorist’s vehicle which
had been issued a registration sticker by PennDot despite the owner’s lack of
insurance. Plaintiff filed suit against PennDot for failure to properly investigate
the driver’s statement to verify the he was properly insured as required by law.
Id. At 648,

The Commonwealth Court held that failure to investigate constituted
negligent policies or activities and therefore did not fall within the exceptions to

Sovereign Immunity. Id. at 6405.



This line of reasoning was followed in Nicholson v. M&S Detective

Agency. Inc., 503 A.2d 1106 (Pa. Cmwlth. 1986). In Nicholson, a security guard
at a bank hired by a detective agency committed a robbery. During the course
of the robbery, the security guard threatened to murder a bank employee. The
employee sued the State Police alleging that the State Police failed to report the
security guard’s extensive criminal record and, therefore, violated the
Pennsylvania State Police statutory duty to assist private detective agencies by
examining police records in order to prevent said agencies from hiring criminals.
Id. at 1107.

Plaintiff alleged that the State Police’s failure to use reasonable diligence
in examining and investigating their records produced an erroneous report to the
detective agency and thereby caused plaintiff’s damages. Id. at 1107.

The Commonwealth Court held that although the statutory duty to assist
the detective agency was violated, plaintiff’s allegations for failing to properly
investigate or use due diligence in submitting the erroneous report did not fall
within any of the exceptions to Sovereign Immunity and plaintiff's case was
dismissed. Id. at 1108. Similarly, in vannitti v. Commonwealth. Department
of Transportation, 537 A.2d 966 (Pa. Cmwlth. 1988), plaintiff’s case was also
dismissed where plaintiff alleged PennDot’s failure to revoke a defendant’s
driver’s license, where the defendant suffered a heart attack while driving was
the cause of the accident which killed plaintiff’s wife and daughter. Plaintiff
alleged PennDot was negligent in failing to investigate defendant’s physical
fitness when obtaining his driver’s license. The Court held, citing to Shakoor

8



and Nicholson, that plaintiff failed to state a cause of action which fell within the
exceptions to Sovereign Immunity. Id. at 575.

Based upon the above case law, plaintiff’s allegations of failing to
investigate, or use of due diligence to determine the correct circumstances of
plaintiff’s claim do not fall within any exceptions to Sovereign Immunity and
plaintiff’s Complaint should be dismissed with prejudice. In addition, case law
holds that failure by a Commonwealth Agency to maintain accurate information
in their records does not fall within the exceptions to Sovereign Immunity. Even
where the inaccurate information is made available to third parties, this
constitutes merely negligent regulation and policies which do not fall within the
exceptions to Sovereign Immunity. Bufford v. Pennsvlvania Department of
Transportation, 670 A.2d 751 (Pa. Cmwlth. 1996). Therefore, any allegations
made by plaintiff that the prison or its employees failed to keep an accurate
record at plaintiff’s request in order to end his cable services does not fall
within the exceptions to Sovereign Immunity and plaintiff’s claim should be
dismissed as in Bufford.

E. Damages

Plaintiff’s actual damage loss of $10.00 per month from December 12,
2003 to July of 2004, ie., the present, would equal approximately $190.00 (19
months x $10.00). Even if interest were added, plaintiff's claim of $20,000.00 in
damages is without legal foundation.

If plaintiff is claiming punitive damages, said damages are not permitted
under Sovereign Immunity. 1 Pa. C.S.A. § 2310; 42 C.S.A. § 8521.

9



If plaintiff is claiming pain and suffering, said damages require a physical
injury which did not occur here and, therefore, cannot be recovered against the
Commonwealth. Sinn v, Burd, 404 A.2d 672 (Pa. 1979).

Accordingly, plaintiff’s damage claim for $20,000 has no legal foundation
and plaintiff’s claim for $190.00 plus interest does not fall within the
jurisdictional damage amount of the cost of the Court of Common Pleas and
should be dismissed for lack of jurisdiction. 42 Pa. C.S.A. § 7361

CONCLUSION

WHEREFORE, the Commonwealth defendants respectfully request

this Honorable Court to grant its Preliminary Objections in the Nature of a

Demurrer and dismiss plaintiff’'s Complaint with prejudice.

Respectfully submitted,

GERALD J. PAPPERT
Attorney General

%%%// Ut

William A. Doplera
Sr. Deputy Attorney General




CERTIFICATE QOF SERVICE

[ hereby certify that a true and correct copy of the foregoing Defendant’s
Brief in Support of Preliminary Objections in the Nature of a Demurrer was

served upon the following pro se plaintiff of record, via first-class mail, postage

pre-paid on \//')//z/ géq , 2004:

Linus Owens, AM6079

SCI Houtzdale

P. O. Box 1000

Houtzdale, PA 16698-1000

GERALD J. PAPPERT
Attorney General

7/2'/1//2//%%

“William A. Dopierala
Sr. Deputy Attorney General
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August 12, 2004

Linus Owens
7180 Highland Drive, Bldg. #5
Pittsburgh, PA 15206

RE: Linus Owens
Vs,
Pennsylvania Dept. of Corrections etal

Dear Mr. Owens:

Please be advised that your Petition to Proceed In Forma Pauperis in the above case
has been denied by the Court.

You may proceed with this action by submitting your action along with the $85.00
filing fee to this office.

According to the Rules of Civil Procedure, the Prothonotary’s Office may strike your

filing if payment is not received in full within ten (10) working days from the date of this
letter.

Sincerely,

William A. Shaw
Prothonotary/Clerk of Courts

Enclosures



August 27, 2004

Re: Linus Owens vs. Pennsylvania Department of Corrections et al
Case No. 04-941-CD

Dear Linus Owens:

Please be advised that the action you filed in the above matter has
been stricken effective August 27, 2004. You may not proceed with this
action without good cause from the court.

Sincerely,

William A. Shaw
Prothonotary/Clerk of Courts

CC: William Dopierala, Esq.
Court Administrator



