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[Bate:."04/28/2005 Clearfield County Court of Common Pleas User: BILLSHAW
Time: 08:56 AM ROA Report
Page 1 of 2 Case: 2004-01663-CD

Current Judge: Fredric Joseph Ammerman
Pro*Act, LLC vs. Backus USA, Inc., Hepro Gmbh

Civil Other
Date Judge

10/22/2004 Filing: Civil Complaint Paid by: Tupi, Bradley S. (attorney for Pro*Act, No Judge
LLC) Receipt number: 1888865 Dated: 10/22/2004 Amount: $85.00
{Check) 1 CC to Shff.

11/30/2004 Sheriff Return, NOW Nov. 2, 2004 served the within complaint on Backus No Judge
USA Inc., Defendant. So Answers, Chester A. Hawkins, Sheriff, by s/
Marilyn Hamm.

12/06/2004 Answer To Complaint and New matter, on behalf of Backus USA, Inc, filed No Judge
by s/ David J. Hopkins, Esquire. No CC

02/09/2005 Praecipe to File Certificate of Service, Filed by s/Neil J. Gregorio, Esq. Fredric Joseph Ammerman
No CC

03/14/2005 Preliminary Objections Of Defendant Hepro BMBH to Plaintiff's Complaint. No Judge
Filed by s/ Wayne W. Ringeisen, Esq. no CC

03/28/2005 Preliminary Objections of Defendant Hepro Gmbh to Defendant Backus No Judge
USA, Inc.'s New Matter.

03/31/2005 Amended Complaint, filed by s/ Bradley S. Tupi, Esquire. No CC No Judge

04/27/2005 Preliminary Objections of Defendant HEPRO GmbH to Plaintiff's No Judge
Amended Complaint, filed by Atty. Ringeisen no cert. copies.

04/28/2005 Answer To Amended Complaint and New Matter and Crossclaim for No Judge
Indemnification, filed by s/ David J. Hopkins, Esquire. 4CC Atty Hopkins

05/05/2005 Reply To New Matter, filed by s/ Bradley S. Tupi, Esquire. No CC No Judge

05/06/2005 Preliminary Objections of Defendant Hepro GmbH to Defendant Backus No Judge
USA, Inc.'s New Matter to Plaintiffs Amended Complaint and Crossclaim,
filed by s/Wayne W. Ringeisen, Esq. No CC

Preliminary Objections of Defendant Hepro GmbH to Plaintffs Amended  No Judge
Complaint, filed by s/Wayne W. Ringeisen, Esq. No CC

05/10/2005 Order, AND NOWV, this 9th day of May, 2005, upon consideration of Fredric Joseph Ammerman
Attorney Ringeisen's Preliminary Objections of Defendant Hepro GmbH to
Defendant Backus USA, Inc.'s New Matter to Plaintiff's Amended
Complaint and Crossclaim filed in the above matter, it is the Order of the
Court that argument has been scheduled for the 31st day of May, 2005 at
11:00 a.m. in Courtroom No. 1. BY THE COURT: /s/ Fredric J.
Ammerman, President Judge. 3CC Atty. Ringeisen w/service memo

Order, AND NOW, this 9th day of May, 2005, upon consideration of Fredric Joseph Ammerman
Attorney Ringeisen's Preliminary Objections of Defendant Hepro GmbH to

Plaintiff's Amended Complaint filed in the above matter, it is the Order of

the Court that argument has been scheduled for the 31st day of May, 2005

at 11:00 a.m. in Courtroom No. 1. BY THE COURT: /s/ Fredric J.

Ammerman, President Judge. ‘3CC Atty. Ringeisen

05/16/2005 Affidavit of Service Of Service Of Court's May 9, 2005 Scheduling Orders, Fredric Joseph Ammerman
upon all counsel of record on May 12, 2005. Filed by s/ Wayne W.
Ringeisen, Esquire. No CC

05/17/2005 Opposition to Preliminary Objections of Defendant HEPRO GMBH to Fredric Joseph Ammerman
Plaintiff's Amended Complaint, filed by s/Bradley S. Tupi, Esq. No CC

05/25/2008 Reply in Opposition to Preliminary Objections of Defendant Hepro GmbH Fredric Joseph Ammerman
to Defendant Backus USA, Inc.'s New Matter to Plaintiff's Amended
Complaint and Crossclaim, filed by s/ David J. Hopkins, Esquire. No CC



Bate: 04/28/2005 Clearfield County Court of Common Pleas User: BILLSHAW
Time; 08:56 AM ROA Report

Page 2 of 2 Case: 2004-01663-CD

Current Judge: Fredric Joseph Ammerman
Pro*Act, LLC vs. Backus USA, Inc., Hepro Gmbh

Civil Other
Date Judge

05/25/2005 Reply in Opposition to Preliminary Objections of Defendant Hepro GmbH  Fredric Joseph Ammerman
to Plaintiff's Amended Complaint, filed by s/ David J. Hopkins, Esquire.
No CC

06/01/2005 Order, NOW, this 31st day of May, 2005, following argument relative Fredric Joseph Ammerman
Preliminary Objections filed on behalf of Def. Hepro, it is the ORDER of
this Court that Def. Hepro is not required to answer any discovery requests
related to issues which are not jurisdictional in nature until such time as
the Court should rule on the Preliminary Objections. BY THE COURT: /s/
Fredric J. Ammerman, President Judge. 1CC Attys: Tupi, Hopkins,
Ringeisen
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PRO*ACT, LLC,

Plaintiff,

BACKUS USA, INC. AND HEPRO Gmbh,

Defendants.

LIT:337651-3 021894-120674

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

NO. O4-1(olo3-CD

COMPLAINT IN CIVIL ACTION

CODE: 010

Filed on behalf of Plaintiff,

Pro*Act, LLC

Counsel of record for thls party:

Bradley S. Tupi, Esquire

PA Id. No. 28682

Beverly Weiss Manne, Esquire
PA Id. No. 34545

Neil J. Gregorio, Esquire

PA I1d. No. 90859

TUCKER ARENSBERG, P.C.
1500 One PPG Place
Pittsburgh, PA 15222

Tel.  (412)594-5545
Fax (412)594-5619
Email btupi@tuckerlaw.com

FILEDed,

Soct 55 2004 100 She i

William A. Shayw
Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

PRO*ACT, LLC, : CIVIL DIVISION

Plaintiff,
NO.

BACKUS USA, INC. and HEPRO Gmbh,

Defendants.

NOTICE TO PLEAD

You have been sued in Court. If you wish to defend against the claims set forth in the following
pages, you must take action within twenty days after this Complaint is served, by entering a
written appearance personally or by attorney and filing in writing with the Cdurt your defenses or
objections to the claims set forth against you. You are warned that if you fail to do 50 the case
may proceed without you, and a judgment may be entered against you by the‘ Court without
further notice for _ény money claimed in the Complaint or for any claim or relief requested by
Plaintiff. You may lose money or property or other rights important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE

IF YOU DO NOT HAVE OR KNOW A LAWYER,

THEN YOU SHOULD GO TO OR TELEPHONE THE OFFICE
SET FORTH BELOW TO FIND OUT WHERE YOU CAN GET LEGAL HELP.

~ Court Administrator
Clearfield County Courthouse
Clearfield, PA 16830
814-765-2641 ext. 1303



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

PRO*ACT, LLC, CIVIL DIVISION

Plaintiff,
NO.

BACKUS USA, INC. and HEPRO Gmbh,

Defendants.

' COMPLAINT
Plaintiff, Pro*Act, LLC, by its counsel, Tucker Arensberg, P.C., makes the following

Complaint against Defendants:

1. Plaintiff, Pro*Act, LLC, is a limited liability company organized and existing under
the laws of the State of Delaware with its principal place of business at 22 Lower Ragsdale
Drive, Monterey, California. 93940.

2. Defendant, Backus USA, Inc., is a corporation organized and exiéting under the
laws of the State of Delaware With its principal place of business at 38 B quth Brady Street,
DuBois, Clearfield County, Pennsylvania 15801.

3. . . Defendant Hepro Gmbh is a corporation organized and existing under the laws of -
Germany with its principal piace of business at Am Bauhof 9, D-33129, Delbruck, Germany.

4, Venue is proper in Clearfield County because Defendant Backus has its principal
place of business in Clearfield County and regularly conducts business there, and because
some of the events comprising the transactibn atissue in this action took place there.

5. Defendant Hepro is a designer, manufacturer and merchant of mechanical

equipment, including carrot peelers.



6. - Defendant Backus is Hepro's exclusive reseller of carrot peelers in the United
States and is a merchant with respect to s‘uch equipment.

7. Defendant Backus showcased Hepro’s newest design, the Hepro KP-50 peeler,
ata trade show in Los Angeles. The KP-50 was specifically designed to peel small/baby carrots -
with tops.

8.  The KP-50 peeler at thé trade show was offered to Plaintiff as a demo to
determine the machine’s commercial viability. Based on iniﬁal tests, the demo KP-50 was not
commercially viable. HoweVer, Defendants Backus and Hepro represented to Plaintiff that
design modifications necessary for commercial viability could be made. In reliance on this
representation, Plaintiff agreed to proceed.. |

9. Defendant Backus observed Plaintiff's then existing carrot peeling operation,
includihg the raw product used in the peeling process. In éddition, Plaihfiff shipped raw carrots
to Defendani Hepro in Germany on several occasions.

10. Pro*Act representatives traveled to Germany in 2002 td meet with Hepro
engineers to observe and discuss the suitability of the KP-50 carrc_:t peeler.to peel small/baby
carrots.

~11. . Hepro agreed to modify the KP-50 carrot peeler to ensure its commercial viability
for peeling the type of small/baby carrots provided by Plaintiff. . |

12.  The machine, as modified to peel small/baby carrots, was called the KP-50B.

13. Hepro is a merchant with reépect to the KP-50B carrot peeler.

14. In designing the KP-50B, Hepro was fully aware of Pro*Act's specific purpose, to
peel small/baby carrots for commercial sale.

15. Heprq both expressly and impliedly warranted the KP-50B as suitabl_e for this

purpose.



16. .. Inreliance upon Hepro's representations regarding the suitability of the KP-508
for Pro*Act's particular purpose, Pro*Act ordered two KP-50B carrot machines, together with
related equipment.

17.7  Upon information and belief, Backus is Hepro's exclusive sales representative in
the United States.

18. Backus is a merchant with respect to the KP-50B cérrot peeler.

19.  On October 29, 2002, Backus sent an order confirmation for one KP-50B to
Pro*Act. The order confirmation is attached to this Complaint as Exhibit A.

20.  Backus' order confirmation specificélly described the KP-50B as "for Baby
‘Carrots," and referred to it as a "knife peeler for baby carrots." Raw product requirements were
specifically described as “Carrots not less than 3.0 inches long and with a diameter not less
than approximateiy 0.5 inches and not more than approximately 1 1/8 inches. There is not [sic]
restrictions [sic] on the maximum length to be used.”

21.  Backus both expressly and impliedly warranted the suitability of the KP-50B for
Plaintiff's particular purpose, namely, the peeling of small/baby carrots for commercial sale.

22.  The first KP-50B carrot machine was delivered to Pro*Act in November 2002. At
this fimé, the second KP.-SdB was already in production. .

23. ' The first KP-50B was installed in Pro*Act's facility in December 2002. As soon
as the machine was put into use, the machine jammed, making commercial use an impossibility.

24, Plaintiff immediately notified Defendants of the jamming and requested action to
resolve the problem.

25. = Anticipating that Defendants would resolve the problems with the first KP-50B,

Plaintiff in good faith accepted delivery of the second KP-50B machine in the Spring of 2003.



26. - Commercial viability of operating two KP-50B carrot peelers required purchase of
a wash line system consisting of two parts: (1) a wash line; and (2) a chiller. Plaintiff ordered
the wash line system from Defendant Backus.

'27. ©  After delivery, Plaintiff discovered that the wash line chiller unit had been omitted.
Without the wash line ﬁhiller, the wash line system could not support two carrot peeling
machines as designed and could not function as represented by Defendants.

28. Plaintiff immediately notified Defendants that the wash line chiller had been
omitted from the shipment.

29. In August 2003, Defendants furnished the missing wash line chiller and the
second KP-50B carrot machine was placed into operation. It experienced the same jamming
problems and low production output that had been experienced with the first KP-50B machine.
Both machines ‘performed so poorly that their commercial utilization was simply not feasible.

30.  On August 18, 2003, Plaintiff took both KP-50B machines out of service because
of their unsatisfactory .performance. Once again, Plaintiff notified Defendants of the problems
Plaintiff was experiencing with the machines.

31. Defendant Hepro sent two of its engineers, Oliver Schipp and Christoph Protte,
to Los Angeles to observe and videotape the production process to determine design_
modification requirements. -

32. In October 2003, Plaintiff sent bpth KP-50B machines back to Hepro in Germany
at Defendant Hepro’s request. Representatives of Plaintiff traveled to Germany to work with
Hepro engineers in an effort to resolve the problems.

33. In November 2003, Hepro returned one of the KP-50B machines to Plaintiff. As
soon as it was placed into service, the same jamming problems recurred. The machine was

taken out of service again in December 2003.



34, - In February 2004, Defendants notified Plaintiff that the second KP-50B machine
had been repaired and had performed satisfactorily during»testing. Hepro shipped the machine
to Plaintiff in February 2004. It was received and installed in April 2004.

""35.""  During initial testing, the second KP-50B machine jammed frequently, yielding a-
production rate too low for commercial viability.k Pro*Act again took the machine out of service.

36. Plaintiff has requested a refund from Defendants for both KP-50B machines.
Defendants have refused.
37. Plaintiff has _incurred damages as follows:
a. Over $78,000 for two non-functional KP-50B carrot peeler machines;
b. Over $80,000 for related equipment;
C. Approximately $2,500'for shipping costs;
d. Approximatély $4,600 for travel expenses; '
e. Approximately $30,000 to upgrade electrical facilities to accommodate the
carrot peelers;

i Extra costs associated with a five-year lease extension required by
Plaintiff's landlord in exchange for permission to perform the electrical
upgrade; . ..

Q. Lost production and lost profité; and._ .

h. Other damages.



- -COUNT I

- BREACH OF EXPRESS WARRANTY
(vs. Hepro)

h 38 ".I'bh‘tieﬁavl»lé;g'a‘tidns of pérégé\ph‘s 1’ thféugh 37 are i'ncorporéte'd by référence.

39. Hepro expressly warranted that the KP-50B carrot machine would -beel
small/baby carrots in Plaintiff's commercial setting. This warranty waé part of the basis of the
bargain between Plaintiff and Hepro.

40.  The KP-50B failed to conform to Hepro's warranty.

41.  Asaresult of Hepfo's breach of expfess warranties, Plaintiff has incurred
damages.

WHEREFORE, Plaintiff demands judgment againsf Defendant in an amount to be
determined at trial, together with costs, attorneys’ fees and such other relief as the Court deems

just.
COUNT I

" BREACH OF EXPRESS WARRANTY
(vs. Backus)

.42, . The allegatio'ns of paragraphs 1 through 41 are incorporated by reference.

43. Backus eXpresst warranted that the KP-50B carrot machine would peel
small/baby carrots in Plaintiff's commercial setting. This warranty was part of the basis of the
bargain between Plaintiff and Backus. ‘

44, The KP-50B failed to conform to Backus' warrahty.

45.  As aresult of Backus' breach of express warranties, Plaintiff has incurred

damages.



WHEREFORE, Plaintiff demands judgment against Defendant in an amount to be
determined at trial, together with costs, attorneys' fees and such other relief as the Court deems
just.

COUNT Il

BREACH OF IMPLIED WARRANTY OF MERCHANTABILITY
(vs. Hepro)

46, The allegations of paragraphs 1 through 45 are incorporated by reference.

47. Hepro impliedly warranted to Plaintiff that the KP-50B would be fit for the ordinary
purpose for which the machine was to be used, namely, peeling baby carrots.

48.  The KP-50B was not of merchantable quality. It jammed so often that it could not
be productively used in a commercial setting.

49.  The KP-50B machines supplied by Defendant were not fit for their ordinary
purpose.

50.  As aresult of Hepro's breach of warranty, Plaintiff has incurred damages.
WHEREFORE, Plaintiff demands judgment against Defendant in an amount to be
determined at trial, together with costs, attorneys' fees and such other relief as the Court deems

just. 7
COUNT IV

BREACH OF IMPLIED WARRANTY OF MERCHANTABILITY
- (vs. Backus)

51. The allegations of paragraphs 1 through 50 are incorporated by reference.

52 Backus impliedly warranted to Plaintiff that the KP-50B would be fit for the
ordinary .purpose for' which thé machine was to be used, namely, peeling small/baby carrots.

53. The KP-50B was not of merchantable quality. It jammed so often that it could not

be productively used in a commercial setting.



-54. . The KP-50B machines supplied by Defendant were not fit for their ordinary .
purpose.
55.  As aresult of Backus' breach of warranty, Plaintiff has incurred damages.
- WHEREFORE, Plaintiff demands judgment against Defendant in an amount to be - -
determined at trial, together with costs, attorneys' fees and such other relief as the Court deems

just.

COUNT V.

BREACH OF IMPLIED WARRANTY OF FITNESS
FOR A PARTICULAR PURPOSE
(vs. Hepro)

56.  The allegations of paragraphs 1 through 55 are incorporated by reference.

57.  Atthe time Hepro agreed to sell and Plaintiff agreed to buy the two KP-50B
machines, Hepro knew Plaintiff's particular purpose for the machines, namely, peeling
small/baby carrots.

58. In purchasing the KP-50B machines, Plaintiff relied upon the skill and
engineering judgment of Hepro to design and furnish suitable machines.

59. The machines furnished were not suitable for Plaintiff's particular purpose. To
the contrary, they jammed so often that they had to be taken out of service.

60. As a result of Hepro's breach of warranty, Plaintiff has incurred damages.

WHEREFORE, Plaintiff demands judgment against Defendant in an amount to be
determined at trial, together with costs, attorneys' fees and such other relief as the Court deems
just.

COUNT VI

BREACH OF IMPLIED WARRANTY OF FITNESS

FOR A PARTICULAR PURPOSE
(vs. Backus)

61.  The allegations of paragraphs 1 through 60 are incorporated by reference.



62.  Atthe time Backus agreed to sell and Plaintiff agreed to buy the two KP-50B .
machines, Backus knew Plaintiff's particular purpose for thevrﬁachines, namely, peeling
small/baby carrots.

'63. " ” In purchasing the‘KP-5OB machines, Plaintiff relied upon the skill and knowledge
of Backus to furnishb suitable machines.

64. The machines furnished were not suitable for Plaintiff's particular purpose. ;I'o
the contrary, they jammed so often that they had to be taken out of service.

65.  As aresult of Backus' breach of warranty, PIaintiff has incurred damages.

WHEREFORE, Plaintiff demands judgment against Defendant in an amount to be
determined at trial, together with costs, attorneys' fees and such other relief as the Court deems

just.

Respectfully submitted,

TUCKER ARBNSBERG, P.C.

Bra Ie§'<3). Tuﬁ, E&]Uire
.. PA K. No. 28682
Beverly Weiss Manne, Esquire
- PAId. No. 34545
Neil J. Gregorio, Esquire
PA Id. No. 90859

1500 One PPG Place
Pittsburgh, PA 15222

Tel. (412) 594-5545

Fax (412)594-5619
Email: btupi@tuckeriaw.com
Attorneys for Plaintiff -~

LIT:337651-3 021894-120674



VERIFICATION

I, Dean Simon, state that | am Division President of Plaintiff, Pro*Act, LLC, that | am
authorized to make this Verification on its behalf, that the facts contained in the foregoing
Complaint are true and correct to the best of my knowledge, information and belief, and that
I make this Verification subject to the penalties of 18 Pa.C.S. §4904 relating to unsworn

falsification to authorities.

Dean Simon

Dated: October ! 2004



| bat:kusw@/éxinc. s P.O. Box 585, DuBois, PA 15801

Pro-Act Specialities Page 1 Oclober 29, 2002

For the delivery of g knife peeler for baby carrots, Type KP-50 B as follows:
Prodyct requirements

Camots not'less than 3.0 inches long and with a diameter not less than approximately 0.5 inches and not
more than approximately 1 1/8 inches, There is not restrictions on the maximum length {o be used,

Capacity

The machine is ’hand-’fed"'énd ‘can peel apbroximalely 80 pieces per minute (5,400 pieces per hour),
Recovery

Deéepends enﬁrelx on carrot size and quality. : -
Product is transported horizontally through the machine via a series of 18 pairs of soft roliers, which

rotate on a vertical axis, Six sets of (2) springdoaded peeling knives is located between the rollers, There
are (6) sets of Knives which pee! a tolal of (1) “sides® of the product,

The green ends need to be pre-timmed prior to peeling the haby carrot, the iength of the green ends
needtobe culfo "0 2" The carrot tail will remain on the produq‘ ano will not be cut,

Product is piaced on the infeed table and manually moved forward untl the first sat of soft transport
rollers gripthe end of the prodict and diaw it inlo the machine. From then O'L the product is moved
anomatically through each peeling stalion, Completely peeled product is aut malically dischamed from
the machine. Peeling waslte fails directly info crates ?(aced below the chute,

The peeler is mounteq Separately on caster wheels, :

Knives and rolfers are easy and quickly removable for deaning and thorough sanitation.

Includes smalr 1able for feeding canots,

Jechnical data

Total installed electric motor power is 0.75 HP.

120 volts one phase.

Air requirements - 0; 15¢f per minute deap and.dry air.at 116 psi.

Air-supply-system Is not included with the machine,
No water required. '

Construction

The canot peeler is constructed of 304 stainiess steel except for the motor drive, bearings, and electrical
panel.

EXHIBIT

N

Worldwide Headquarers
P.O. Box 419
5900 AK Venlo
the Netherlands




backususainc. s P.0. Box 585, DuBois, PA 15801

Pro-Act Specialities- Page Z' October 29, 2002
Dimensions. and weight )
71 inches long x 40 inches wide x 55,11 inches high, 375 |bs,
Pdce' formachine compieté as déscribed; US $ 35,500.00
Speciat tabte-to load carrats with two hands into peeter US § 525.00
Additional spedial table for first peeler shipped 11/02 ~ Us § 525.00
Spare krives; 12 pieces per machiie, shipped 11/02 Us $ 222.00
Spare roilers, 32 pieces, shipped 11/02 US$94400
: “Total: Us 3$37,716.00
Ierms and copditions:
Delivery: ex works Venio, the Netherlands, unpacked, unioaded, excluding transport,

insurance and customs clearance, as per INCOTERMS 1990,
- Delivery Time: Ready for shipment o‘f December 16lh 2002. .

Prices: Net excloding set-up, installation, customs fees, duties and
wmmis%i i g costs.

Terms: at tifmg.of brder

Guarartee: ex-works on spare paris, material,-and-construction

=l
failures. Not including consumabies e.g.. rollers, ives, etc.

Shipping Cost: Approximate cost is $ 1,7(%0.00 USD door to door,

Metaalhmie Conditions:

To all our offers and quotations, o all orders given to us and to all contracts concluded with us
outside the Netherlands, and in the United States and Canada, the Metaalunie Conditions are
appticable, deposited.at the office of the Distiict Court in Rotterdam, as they are according o the
latest text. All orders are subject 10 cancellation fees,

Worldwide Headquarters
P.O.Box 419 -
5300 AK Venlo
the Netherlandse



In The Court of Common Pleas of Clearfield County, Pennsylvania

PRO*ACT, LLC Sheriff Docket # 16505
VS. 04-1663-CD
BACKUS USA, INC. and HEPRO Gmbh
COMPLAINT
SHERIFF RETURNS

NOW NOVEMBER 2, 2004 AT 11:25 AM SERVED THE WITHIN COMPLAINT ON BACKUS
USA INC., DEFENDANT BY SERVING DAVID HOPKINS, ATTORNEY FOR DEFENDANT AT
EMPLOYMENT, 900 BEAVER DRIVE, DUBOIS, CLEARFIELD COUNTY, PENNSYLVANIA BY
HANDING TO DAVID HOPKINS A TRUE AND ATTESTED COPY OF THE ORIGINAL
COMPLAINT AND MADE KNOWN TO HIM THE CONTENTS THEREOF.

SERVED BY: COUDRIET/DEHAVEN

Return Costs

Cost Description
46.50 SHERIFF HAWKINS PAID BY: ATTY CK# 266424

10.00 SURCHARGE PAID BY: ATTY CK# 266425

Sworn to Before Me This So Answers,

/i W

prothonotay

My Commission Expires Ches.ter A. Hawkins
15t Monday in Jan. 2006 Sheriff

Clearfield Co., Cleaitield, PA

FILED ¢

NOV '3 0 2004

William A. Shaw
Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

PRO*ACT, LLC,
Plaintiff,

V.

BACKUS USA, INC.
and HEPRO Gmbh,

Defendants.

(CIVIL DIVISION)

No. 04-1663-CD

Type of Pleading: Answer to Complaint
and New Matter

Filed on behalf of: Backus USA, Inc.,
Defendant

Counsel of Record for this party:
HOPKINS HELTZEL LLP

DAVID J. HOPKINS, Esquire
Attorney at Law
Supreme Court No. 42519

900 Beaver Drive
DuBois, Pennsylvania 15801

(814) 375-0300

FILED A
mf_c 06 2004

Wwilliam A. Shaw
Prothonotaw/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)
PRO*ACT, LLC,
Plaintiff,
V. : No. 04-1663-CD
BACKUS USA, INC.
and HEPRO Gmbh,
Defendants.

ANSWER TO COMPLAINT AND NEW MATTER

AND NOW, comes Defendant, Backus USA, Inc. (“Backus”), by and through its
undersigned counsel, Hopkins Heltzel LLP, and answers the Complaint of Plaintiff as
follows:

1. Admitted.

2. Admitted.

3. Denied. Defendant Backus is without knowledge or information sufficient
to form a belief as to the truth of the averment and proof is demanded at trial.

4. Neither admitted or denied. Said paragraph calls for a legal conclusion to
which no response is necessary.

5. Denied. Defendant Backus is without knowledge or information sufficient
to form a belief as to the truth of the averment and proof is demanded at trial.

6. Denied. It is denied that Backus is Hepro’s exclusive reseller of carrot
peelers in the United States. Backus Sormac, B.V., a Netherlands corporation (“Backus
Sormac”), and Hepro are parties to a contract for the resale of carrot peelers. Backus

Sormac contacted Backus USA, Inc., and requested that Backus USA sell the KP-50 in



the U.S. Further, the averment in Paragraph 6 of the Complaint that Backus is a
“merchant,” is a conclusion of law to which no response is necessary.

7. Admitted in part, denied in part. Defendant Backus did present the Hepro
KP-50 peeler at a trade show in Los Angeles. It is denied that the KP-50 was
“showcased”; rathér, the KP-50 was among several items of food processing equipment
displayed by Defendant Backus at the trade show. It is denied that the KP-50 was
designed to peel small/baby carrots. The KP-50B was designed for small/baby carrots.

8. Admitted in part, denied in part. It is admitted that the peeler was offered
to Plaintiff as a demo to determine whether the machine worked with Plaintiff’s carrots.
Following Plaintiff’s trial usage, a representative of Plaintiff went to Germany and ran
the new KP-50B, designed for baby carrots. Said machinery was approved by Plaintiff
prior to its shipment. It is denied that following initial tests that the KP-50 was not
“commercial viable.” While it may not have met Plaintiff’s specifications, the KP-50 is
commercially viable for other food processors. Further, upon information and belief,
following these trials, Hepro agreed to build Plaintiff a new machine that would fit
Plaintiff’s specifications.

9. Denied. Defendant Backus did not observe “Plaintiff’s then existing
carrot peeling operaticn, including the raw product used in the peeling process.” Rather,
it is believed that a representative of Backus Sormac observed such operation. Further,
Defendant Backus is without knowledge or information sufficient to form a belief as to
the truth of the averment that “Plaintiff shipped raw carrots to Defendant Hepro in

Germany on several occasions.”



10.  Denied. Defendant Backus is without knowledge or information sufficient
to form a belief as to the truth of the averment and proof is demanded at trial.

11.  Denied. Defendant Backus is without knowledge or information sufficient
to form a belief as to the truth of the averment and proof is demanded at trial. Defendant
Backus was aware that after trying for several months to find a baby carrot that would fit
the machine, Plaintiff decided to change to a bigger, straighter carrot in March or April of
2003. This amounted to a change in specifications such that the peeler had to be shipped
back to Hepro in Germany so that it could be retrofitted according to the newer
specifications.

12.  Admitted.

13.  Denied. The statement contained in paragraph 13 amounts to a legal
conclusion to which no response is necessary.

14.  Denied. Defendant Backus is without knowledge or information sufficient
to form a belief as to the truth of the averment and proof is demanded at trial.

15.  Denied. Defendant Backus is without knowledge or information sufficient
to form a belief as to the truth of the averment and proof is demanded at trial.

16.  Denied. Defendant Backus is without knowledge or information sufficient
to form a belief as to the truth of the averment and proof is demanded at trial.

17.  Denied. As set forth above, Defendant Backus has no arrangement with
Hepro such that Defendant Backus is Hepro’s exclusive sales representative in the United
States.

18.  Denied. The statement contained in paragraph 18 amounts to a legal

conclusion to which no response is necessary.



19.  Admitted.

20. Admitted.

21.  Denied. Defendant Backus made no warranties, either express or implied,
regarding the fitness of the KP-50B for Plaintiff’s particular purpose. Defendant Backus
merely offered the Hepro machinery for resale, with no representations or warranties,
whether express or implied.

22.  Denied. While the first KP-50B was delivered to Plaintiff in November
2002, Defendant Backus has no information or knowledge sufficient to form a belief that
the second KP-50B was already in production. However, Defendant Backus does know
that Plaintiff placed an order for the second machine in December 2002.

23.  Admitted in part, denied in part. It is admitted that the first KP-50B was
installed in December 2002. However, it is denied that the machine jammed such that
commercial use was impossibility. Defendant Backus is unaware of the exact jamming
rate; however, carrot peelers often jam during use yet remain commercially usable.
Moreover, upon information and belief, Plaintiff’s representatives traveled to Germany
and approved the design of the machinery prior to its shipment to Plaintiff’s facility.

24. Admitted.

25. Denied. Plaintiff ordered the second machine in December 2002. While
Plaintiff may have anticipated resolving the problems it was having in using the KP-50B,
upon information and belief, this was not a condition of Plaintiff’s acceptance of the
second machine.

26.  Admitted in part, denied in part. The KP-50B carrot peeler is a stand-

alone machine that produces a finished product. The purchase of a wash-line system is



within the discretion of the customer, who may desire this additional component to meet
its specific needs. It is admitted that Plaintiff ordered the wash-line system from
Defendant Backus.

27.  Admitted in part, denied in part. While the chiller unit was inadvertently
omitted from the shipment, the wash line system could function with the two peeling
machines without the chiller unit. The vegetables could be manually chilled, e.g., by
using ice.

28.  Admitted.

29. Admitted in part, denied in part. It is admitted that the omitted chiller was
supplied in August 2003. Defendant Backus has no information as to accuracy of the
averment as to when the second KP-50B was placed into operation, or whether the KP-
50B experienced the same jamming problems or low production output as had been
alleged by the first machine. The averment that the machines performed so poorly that
their commercial utilization was not feasible is denied. It is common for carrot peelers to
jam. However, it is denied that the jamming makes the use of such machinery
commercially unfeasible.

30.  Admitted.

31.  Admitted.

32. Admitted.

33.  Admitted in part, denied in part. Upon information and belief, Hepro
returned the KP-50B machine to Plaintiff, incorporating certain changes, which had been

approved by Plaintifs own representatives. Defendant Backus has no knowledge or



information as to the truth of whether the machine was taken out of service in December
2003 and proof is demanded at trial.

34.  Admitted.

35.  Admitted in part, denied in part. It is admitted that Plaintiff found the
jamming frequency to be unacceptable and decided to take the KP-50B out of service.
However, while the machine jammed frequently, as stated above, jamming in carrot
peelers is not an unusual occurrence and does not render the machinery commercially
useless.

36.  Admitted.

37. Denied. It is denied that the KP-50B carrot peeler machines are “non-
functional.” Further, with respect to the averments of damages set forth in subsections
(a) — (h), Defendant Backus notes that on the second page of the Order Confirmation
attached as Exhibit A to the Complaint, all contracts executed with Backus USA, Inc. in
the USA are subject to the Metaalunie Conditions, standard conditions of delivery and
payment issued by the Metaalunie (Dutch Organization of Entrepreneurs in Small and
Medium Sized Businesses in the Metalworking and Mechanical Engineering Industry).
Metaalunie Conditions are attached hereto as Exhibit 1. The Metaalunie Conditions do

not authorize the damages set forth in these paragraphs.
COUNT1

BREACH OF EXPRESS WARRANTY
(vs. Hepro)

38.  Defendant Backus incorporates herein by reference each and every answer

set forth in Paragraphs 1-37 above as if the same were herein set forth at length.



39.  Denied. Defendant Backus is without knowledge or information sufficient
to form a belief as to the truth of the averment and proof is demanded at trial.

40.  Denied. Defendant Backus is without knowledge or information sufficient
to form a belief as to the truth of the averment and proof is demanded at trial.

41.  Denied. Defendant Backus is without knowledge or information sufficient
to form a belief as to the truth of the averment and proof is demanded at trial.

42.  Denied. Defendant Backus is without knowledge or information sufficient
to form a belief as to the truth of the averment and proof is demanded at trial.

WHEREFORE, Defendant Backus USA, Inc., respectfully requests that this
Honorable Court dismiss Plaintiff’s Complaint and enter judgment in favor of Defendant
Backus.

COUNT 11

BREACH OF EXPRESS WARRANTY
vs. Backus

43.  Defendant Backus incorporates herein by reference each and every answer
set forth in Paragraphs 1-42 above as if the same were herein set forth at length.

44.  Denied. Defendant Backus is merely the reseller of the Hepro machinery
purchased by Plaintiff, and made no express warranty to Plaintiff. Further, under the
Metaluunie lConditions, Defendant Backus is only obligated to warrant the soundness of
an item of goods during a period of six months after delivery. During that period,
Defendant Backus as the contractor has the option of repairing the item, replacing the
item or providing the customer with a credit note for a proportionate part of the invoiced

amount. See Metaluunie Conditions, Article 14: Warranty. Moreover, under the



Metaluunie Conditions, no warranty is given for defects that are due to modification or
repair by the customer. Other items of damage are not recoverable.

45. Denied. As stated above, Defendant Backus is merely the reseller of the
Hepro machinery purchased by Plaintiff, and made no warranty to Plaintiff.

46.  Denied. Defendant Backus is merely the reseller of the Hepro machinery
purchased by Plaintiff, and made no warranty to Plaintiff.

WHEREFORE, Defendant Backus USA, Inc., respectfully requests that this
Honorable Court dismiss Plaintiff’s Complaint and enter judgment in favor of Defendant

Backus.

COUNT III

BREACH OF IMPLIED WARRANTY OF MERCHANTABILITY
(vs. Hepro)

47.  Defendant Backus incorporates herein by reference each and every answer
set forth in Paragraphs 1-45 above as if the same were herein set forth at length.

48.  Denied. Defendant Backus is without knowledge or information sufficient
to form a belief as to the truth of the averment and proof is demanded at trial.

49.  Denied. Defendant Backus is without knowledge or information sufficient
to form a belief as to the truth of the averment and proof is demanded at trial.

50.  Denied. Defendant Backus is without knowledge or information sufficient
to form a belief as to the truth of the averment and proof is demanded at trial.

51.  Denied. Defendant Backus is without knowledge or information sufficient

to form a belief as to the truth of the averment and proof is demanded at trial.



WHEREFORE, Defendant Backus USA, Inc., respectfully requests that this
Honorable Court dismiss Plaintiff’s Complaint and enter judgment in favor of Defendant
Backus.

COUNT IV

BREACH OF IMPLIED WARRANTY OF MERCHANTABILITY
(vs. Backus)

52.  Defendant Backus incorporates herein by reference each and every answer
set forth in Paragraphs 1-51 above as if the same were herein set forth at length.

53.  Denied. Defendant Backus is merely the reseller of the Hepro machinery
purchased by Plaintiff, and no implied warranty of merchantability applies. Further,
under the Metaluunie Conditions, Defendant Backus is only obligated to warrant the
soundness of an item of goods during a period of six months after delivery. During that
period, Defendant Backus as the contractor has the option of repairing the item, replacing
the item or providing the customer with a credit note for a proportionate part of the
invoiced amount. See Metaluunie Conditions, Article 14: Warranty. Moreover, under
the Metaluunie Conditions, no warranty is given for defects that are due to modification
or repair by the customer. Other items of damage are not recoverable.

54. Denied. As stated above, Defendant Backus is merely the reseller of the
Hepro machinery purchased by Plaintiff, and as such the implied warranty of
merchantability is inapplicable.

55.  Denied. Defendant Backus is merely the reseller of the Hepro machinery
purchased by Plaintiff, and such the implied warranty of merchantability is inapplicable.

56. Denied. Defendant Backus is merely the reseller of the Hepro machinery

purchased by Plaintiff, and such the implied warranty of merchantability is inapplicable.



WHEREFORE, Defendant Backus USA, Inc., respectfully requests that this
Honorable Court dismiss Plaintiff’s Complaint and enter judgment in favor of Defendant
Backus.

COUNT IV
BREACH OF IMPLIED WARRANTY OF FITNESS FOR A
PARTICULAR PURPOSE
(vs. Hepro)

57.  Defendant Backus incorporates herein by reference each and every answer
set forth in Paragraphs 1-56 above as if the same were herein set forth at length.

58.  Denied. Defendant Backus is without knowledge or information sufficient
to form a belief as to the truth of the averment.

59.  Denied. Defendant Backus is without knowledge or information sufficient
to form a belief as to the truth of the averment.

60.  Denied. Defendant Backus is without knowledge or information sufficient
to form a belief as to the truth of the averment.

61.  Denied. Defendant Backus is without knowledge or information sufficient
to form a belief as to the truth of the averment.

WHEREFORE, Defendant Backus USA, Inc., respectfully requests that this
Honorable Court dismiss Plaintiff’s Complaint and enter judgment in favor of Defendant

Backus.



COUNT IV
BREACH OF IMPLIED WARRANTY OF FITNESS FOR A
PARTICULAR PURPOSE
(vs. Backus)

62.  Defendant Backus incorporates herein by reference each and every answer
set forth in Paragraphs 1-61 above as if the same were herein set forth at length.

63.  Denied. Defendant Backus is merely the reseller of the Hepro machinery
purchased by Plaintiff, and no implied warranty of fitness for a particular purpose
applies. Further, under the Metaluunie Conditions, Defendant Backus is only obligated
to warrant the soundness of an item of goods during a period of six months after delivery.
During that period, Defendant Backus as the contractor has the option of repairing the
item, replacing the item or providing the customer with a credit note for a proportionate
part of the invoiced amount. See Metaluunie Conditions, Article 14: Warranty.
Moreover, under the Metaluunie Conditions, no warranty is given for defects that are due
to modification or repair by the customer. Other items of damage are not recoverable.

64. Denied. As stated above, Defendant Backus is merely the reseller of the
Hepro machinery purchased by Plaintiff, and as such the implied warranty of fitness for a
particular purpose is inapplicable.

65. Denied. Defendant Backus is merely the reseller of the Hepro machinery
purchased by Plaintiff, and such the implied warranty of fitness for a particular purpose is
inapplicable.

66.  Denied. Defendant Backus is merely the reseller of the Hepro machinery
purchased by Plaintiff, and such the implied warranty of fitness for a particular purpose is

inapplicable.



WHEREFORE, Defendant Backus USA, Inc., respectfully requests that this

Honorable Court dismiss Plaintiff’s Complaint and enter judgment in favor of Defendant.
NEW MATTER

67.  Defendant Backus incorporates herein by reference each and every answer
set forth in Paragraphs 1-66 above as if the same were herein set forth at length.

68.  Defendant Backus, hereby asserts this New Matter, pursuant to Pa.R.C.P.
1030(a). If Plaintiff establishes that it suffered damages as alleged in its Complaint,
which allegations answering Defendant denies, said damages were caused solely by
Defendant Hepro’s breaches of warranty with respect to the KP-50 series.

69. As a result of the aforesaid actions and/or omissions, Defendant, Hepro, is
solely liable to Plaintiff for any alleged damages it may have suffered.

70. If, as a result of the matter alleged in Plaintiffs’ Complaint, the Defendant,
Backus USA, Inc., is held liable to Plaintiff for all or part of such damages as Plaintiff
may have sustained, Defendant Hepro is the party primary liable for such damages, and is
liable over to Defendant, Backus USA, Inc., by way of contribution and/or
indemnification, for all such damages as may be required to pay to Plaintiff.

71.  Further, Defendant Backus asserts that the “Order Confirmation for KP-
50B for Baby Carrots” indicates that the Metaalunie Conditions are applicable.

72.  The Metaaluniec Conditions limit Defendant’s liability for loss or damage,
providing that a customer may not recover consequential loss or damages. See
Metaalunie Conditions, Article 13.2.

73.  Additionally, Article 14 of the Metaalunie Conditions provides that the

only warranty applicable is a warranty for a period of six months from delivery, during



which the goods must be returned to the contractor free of charge. Thereafter, the
contractor may choose to repair or replace the item or to provide the customer with a
credit note for a proportionate part of the invoiced amount.

74.  Article 14.9 of the Metaalunie Conditions provides that no warranty
applies to defects resulting from normal wear and tear, injudicious use or modification by
the customer or third parties.

75.  As such, pursuant to the agreed upon terms of the contract existing
between Plaintiff and Defendant Backus, liability and warranty issues are governed by
the terms of the Metaalunie Conditions.

76.  The present Complaint seecks damages not authorized under the terms of
the Metaalunie Conditions, and should be dismissed.

WHEREFORE, Defendant, Backus USA, Inc. demands:

(a) Judgment in Defendant Backus USA, Inc.’s favor, together with costs;

(b)  Judgment that, if there is any liability to Plaintiff, Defendant Hepro Gmbh
is solely liable to Plaintiff; and

(c) In the event that judgment is entered in Plaintiff’s favor and against
Defendant, Backus USA, Inc., that Defendant, Backus USA, Inc. may have judgment
over and against Defendapt, Hepro Gmbh, by way of indemnification and/or contribution
to the amount recovered by Plaintiff against Defendant, together with costs.

Respectfully submitted,

David J. Hopkins, Esquire
Attorney for Defendant
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METAALUNIE CONDITIONS

Standard conditions of defivery and payment issued by the ‘Metaalunie’ {Dutch Organisation of Entrepre-
neurs in Small and Medium-Sized Businesses in the Metalworking and Mechanical Engineering Industry),

referred to as the METAALUNIE CONDITIONS and previously as the SMECOMA CONDITIONS,

filed at the Registry of the District Court in Rotterdam on 1 January 2001.
Publication of the Metaalunie, P.O. Box 2600, 3430 GA Nicuwegein.

©OMetaalunie

Articte 1: Applicability

1.1

1.2,

13

These conditions appty 10 38 offers made by members of
the Metaakunic and 1o ali agreements they conclude and
{0 off agreements that may be the result thereof. The offe-
rou/suppler is the Motaakuinio mambar who uses these
conditions, Such mermber is designated In these condi-
tons as the contractor or seffer. The other parly i
designated s the customer or buyer.

These conditions may be used only by members of the
Metaatunie,

The standaxs condiions of the custamer shalf not apply
and are oxpressly rejected,

Article 2z Offers

21,
22

24,

All offers are made without engagement.

¥ the customer Suppkss data, drawings elc. to the con-
tractar, the contractor may assume them to be comrect
and may base his offer upon them.

ﬂwpﬁewmiermdbhﬂno&raabasedmdeﬁwy
exwoiks in accordance with Incoterms 2000. The prices
arg exclusive of umover lax and packaging.,

1 his offer is not accepted, the confractor has the right to
chargs the cusiomer fr 2% the costs which he has had
to incur in order to make his offer.

Article 3; Intellectual property rights

3.1.

3.2,

Um&ssagreedoﬂ'\emﬁse.lheoonmormtahstmwpy-
aght and all industrial property rights in the offers made
by him and in designs, Mustrations, drawings, models,
test models, software etc. suppled by him.

The rights to the data refarved to in paragraph 1 shall
femain the propesty of e confractor ivespective of
whether costs srg charged to the customer for theit pro-
duction. Such data may not be copied, usad or shown 1o
third parties without the express cansert of the contrac-

tor. K this provision is infringed, the custormer shall owe

mecomacmapmakyofa?ﬂzs.ooo.'nispemnymay
beda‘medhacdmmanycmpemﬁmowedbﬂaw.

The austomer mst retun the data supplied to hm as
refered to in paragraph 1 at the first request of the con-
tractor within the period specified by the contractor. in
the event of an infringement of this provision the custo-
mershaﬂaweme-conh-adnrapa'aﬁydEl}RI.OOOper
day. This pendity may be clamed in addition to any com-
pensation- owed by kaw.

Asticle 4: Advice, desigas and materials

4.1.

42

4.3

3.4,

wfonation obiained from the contractor if they do not
relate dinctly to the order.

T customer is responsibla for the drawings and calou-
kations made by him or on his behalf and for the functional
sutabiity of the materials prescribed by him or on his
behalf,

The cusiomer shall indemify the Contractor againsl eny
claim by ils third parties rolating o the use of drawings,
cacutations, samples, modals and 5o forth supplhied by
or on behalf of the customer.

The customer may, at his own expense, examing for
arrange for the examination of) the materials which the
conbractor wishios to use before they are processed. if the
contractor suffers damage as a result, this shall be bome
by the custormer.

Article 5: Defivery period

St

5.2,

53.

54.

The delivery period quoted by the contracior is approxi-

mﬁmmmymmmmwmmesm
he can execute the order in the circumstances known to
him at that time.

The delivery period starts when agreement has been
reached on al technical details, ali necessary data, final
drawings etc. are in the possession of tha contractor, the
agreed paymant or instalment has been received and the
necessary conditions for executon of the onder have
been Rdffled.

(e} H#circumstances occur othier than those known to the
contractor when he fixed the defivery period, the con-
racior may extend the defivery period by the time
NOCesSary to exearnie the order in the circumstances.
Huewkmmbeﬁnedimomeplamﬁngsdmjle
ol the contracter, it shel be completed aa soanas his

o} ¥ there is exdra work, the delivery period shalf be
extendedbymeﬁmemat'snwytoamy(cr
amange 1or the supply of) the materials and parts for
this purpese and to canry out the additional work. It
the extra work cannot e ftted into the planning sche.
dule of the contractor # shall be completed as soon
as his planning schadule permits this.

{c} ¥thereis a suspension of abligations by the contrac-

tor. the defivery period shali be extended for the dura-

ﬁonoftl':esaw&oon&maﬁonofﬂ\ewk

) !fmﬂt'si'npossmleanirwgtoweameroondxﬁors.the
dedivery pesiod shaf be extended for the term of the
rintav that tae Arrirrad 2¢ arace -
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55 If the agreex delivery period i exceeded, this shall not
under any ciroumstances confer entitement to compen-
sation unless this has heen agreed in writing.

Article 6: Transmission of risk

8.1 inthe tase of delivery ex works, in accordance with inco-
terms 2000, the visk in refation to the goods shall pass at
the moment when the seller makes them avsilable to the
buyer.

6.2, Imespective of the provisions of the previous paragraph,
the customer and the conractor agree hat the contrac-
tor shall arranga for the camiage. The dsk of storage, loa-
dng, cariage arm unioading shall be bomme by the custo-
mer m Bhis ¢case too. The customes may insure himselt
against these risks.

8.3, Even it the sefer instalis andor assermbiles the goods
s0id, the risk in relation to the goods shall pass at the
moment when the seler males them available to the
buyer at the business premmises of the sefier or at another
agread place.

6.4. ¥ a puschase inwvolves a trade-in and the buyer continues
to use the goods to be traded i pending delivery of the
new goods, the risk in relation 10 the goods to be traded
in shall continue to be bome by the buyer untl the
moment at wirch he transfers them to the possession of
the sefler.

Article 7: Price changes

7.1, If four months have passed sinoa the date on which the
agreement was conckided and its performance has not
yel been completed by the contracior, anincrease nthe
price-determinants may be passed on to the customer.

7.2. Payment of the price increase as referred to in paragraph
1 shafl take place together with paymant of the principal
or the last instalment.

7.3 If goods are suppled by the custorner and the contrac-
tor is prepared to use them, the confractor may then
charge 2 soundrrum of 20 percent of the market prica of
the delivered goods.

Articie 8: Impossibility of perfosmance

8.1. The contracior shal be ertitied 10 suspsrd pesformance
of his obligations i he is temporarily prevented from per-
forming them by clrcumstances that cousd not be fors-
seen at the time of the conclusion of the agreement and
which are beyand his control.

82 Circumstances which could not be foreseen by the con-
tractor and which are beyand his controf are deerned to
inclede fa¥ure of his supplers and/or subcontractors to
fulfd their obligations or 10 do so in good time, weather
conditions, earthquakes, fire, loss or theft of tools, luss of
processed materials, road blockades, strkes or work
stoppages and import or trade restrictions.

83 The contractor shall not be entitted 10 suspend pertar-
mance if perfomancs is permanerntly i
temnarary impossihty has lasted for fonger than six
months. The agreement may then be teominuled in
respect of such part of the oblgations as have not yet
been pertonmed, In that case the parfies shall not been-
titled 10 compensation for damage suffered or yet to be
suffered a3 aresult of the tormination.

impossibie or Ha-

Article & Scope of the work

g1, The contractor shalt ensure that afi licences, exermplions
and other decisions that are necessary in order to cany
out the work are obtained in good time.

9.2 The price of the work does rot include

@) the costs of groundwork, pile-driving, cutting,
breaking, foundatian work, brickiaying, woodwork,
plastering, painting, walipaperng. epairs or other
construction work;

) the costs of gas, water or eleciricity connections and
other infrastructure faciifies;

©) the costs of preventing or miligating damage 10
goods present at or near the work;

{d) the costs of removing materiats, bulding materials or

refuse;
{8} traveling and accommadation expenses.

Article 10: Alterations to the work

10.1. Alterations to the work shall result in any event in extra

work or reduced work T

{a) there is an alleralion to the design or the specifica-
tions;

(b} the inforrmation provided by the customer does not
correspond with the reafity;

{c} the quantities diverge by more than 10% from the
estimates,

10.2. Extra work shall be ¢alculated on the basls of the value
of the price detenminants applicable at the tima when the
exira work is camed out. Reduced work shall be calcu-
iated on the basis of the value of the price determinants
appicabie &t the time when the agreement was conche-
ded,

10.3. if the increase ankd decrease in the work resulls on
balance in a decrease the contractor may charge the
customer in the final invoice 10% of the difference inthe
balances. This provision dues not apply in the case ota
reduclicn in the work that is o result of a request of the
contragtor.

Articte 11: Execution of the work

119, The customer shall ensure that the contraclor can carry
out his activities without interruption and at the agreed
tme and that in the execution of the work he has access
io the recaisite faciities such as;
~ gas, valer and electricity;

- heating;

— alockable and sy storags room;

- facifilies prescribed under the Working Conditions
Act and other health and safety reguiations under that
Act.

1.2 The customer shall ba liable for all darmage as a result of
the loss. theft or buming of or damage ta toots, materials
and other property of the contracior locsled at the place
where the work is perfonmed.

1.3 ¥ the customer fails to discharge His cbligations as refer-
=g to In the previcus paragraphs and the work is defayed
as a result, the work shall be executed as soon as the
contracior' s planning schadife penmits this. In addition,
the customer shal bekablefor altoss or damage suffercd
oy the contracior as a resuit,




Vrr-Sro-oBUY =

Articie 12 Completian of the work

129,

12.3.

Thework shall be deemed to have been compelad whcr:
{a) the customer has approved the worlk;
{o) the work has beentused by the customer; i the custo-
mer uses only part of the work, such parnt shafl be dee-
med to have been completed;
the coniracior gives wiitien notice 1o the customer
that the work has been complated and the customer
doss nol indicale in wriing within 14 days of the
notice whether or nat the work has been approved;
) the customer does not aporove the work on account
of iminor defects or missing parts which can be repai-
red or supplied within 30 days arx which do not pre-
vertt the use of the wark.

e

£,

¥ e custorsr does not spprove the work, he shalibe
obliged o give written notice of this to the contracior spe-
cifying the reasons.

¥ ihe customex does not approve the work he shall give
the contrastor the opportunily to Compiste B work
anew. The provisions of this article shall then anply once
again.

Article 13: Liability

131,

o

4]
e

133

The contractor is fiable for damage which the customer
suffers and which s the direct and sole result of a fallure
attributeble 1o the contractor. However, only Inss or
damage lor witich the contractor is inswed o for which
he should reasanably have been Insured wit be eligiie
for cormpensation.

The following are not efigiole for compensation:

{a) consequential loss or damage, including for exampie
loss or damage due to business standstifs end koss
of profit;

(b} darmage 0 goods which are being worked on or to
goods which ang in the vicinity of the place whiae the
work is being caivied out;

{c}) damage caused by the intent or defberafe recidess-
ness of awdliarics.

The cuslomer indemréfies the contractor against aif
claims of third parties on account of procuct liabiiity due
10 a dedect in 3 product which has been supplied by the
cuslomer to a third parly and oonsisted wholly or partly
in prodicts and/or materials supplied by the confractor.

Article 14 Warranty

4.1,

142,

The contracior wasrards the proper execition of the
agreed performance for a period of s months after defi-
very of compietion.

If the agreed performance consists in the carrying out of
cUntracied wirk, the COntecion WaTanis the Scunonsss
of the dak 3 construction and ther usedinthe
construction for the period referred to in paragraph 1,
provided that he was free 1o choose such materials.

¥ it transpires that the delvered construction or the mate-
nals used are unsoumd, the contractor shall repeir or
rephace them. The parts which the contractor is to repair
or replace mst be sant to him free ot charge. The dis-
manting and assembly of these parts and any traveling
and accormynadalion expensas incurred shall be bome
by the customer.,

43

14.4,

145

14.6.

148

149,

I ibe agreed parfornance consists in the processng by
the contractar of materials supplied by the customer, the
contractor wamanis the soundness of the processing for
the period referred o in paragraph 1.

If i ranspires that processing has not been caried out in

a sound mannez, the contractor shall choose whether:

- 10 cany out ihe progessing wrsew, in which cass ihe
customer must supply new matendal at his own
expense;

~ torepair the defect, inwhich case the customer must
retum the material free of charge 1o the contractor;

- 10 provide ihe customer with a credit note ko a pro-
porlionale part of the invoiced amount.

¥ the agreed pedormance consists in the delivery of an
#em of goods, the contractor shall warant the sound-
ness of the defivered item during the period refested toin
paregraph 1.

f it transpires that the defivery has not been sound, the

#emaf goods must he ratismed fee of charge to the con-

tractor, Thereafier the confractor shafl choose whether:

-~ to reparr the item of goods;

~ toreplace tha item of gootds;

- to provida the customer with a credit note for a po-
portionate part of the invoiced amount.

if the agreed performance consists in part or i whoie of
the installation and/or essembly of a delvered item of
Goads, the contractor warrants the soundness of the
instailation and/or assermbly ior the period referred 10 in
paragraph 1.

f it transpires that the installation and/or assembly has
not been camied out in 2 sound manner, the eontractor
shall repair it, Any raveding and accommodaiion expern-
ses shal be bome by the customer.

The factory warventy shall apply to parls in respect of
which this has been expressly agreed I waiting by the
customer and the contracter. if the customer has had the
oppertunity to take cognizance of the content of the fac-
lory wasranty, this shall take the place of the wamanty
under this article.

The: Customer must in of cases offer the contractor the
opporunity 1o reparr the defect or to carry out the pro-
cessing anew.

The customer may invoke the wananty only afterhe has
complied with all his abligations 10 the contractor.

{a) No warmnty is given for defects that are a result of:
~  nomna wear and toan;
- injudicious use; .
— non-maintenance or dafective maintenance:
~ installation, assembly, modification or repair by
& No warsniy 5 given for dativared ems of goods that

were ot nsw at the moment of delivery.

Articte 18; Claims

The customer rmay 0o longer invoke an nstance of non-periomancs
i he does not lodge a written claim with the cortractor within 14 days
of the date on which he discovers the defect or could reasormbly be
axpected to discover it, .




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)

PRO*ACT, LLC,

Plaintiff,

v. . No. 04-1663-CD

BACKUS USA, INC.
and HEPRO Gmbh,

Defendants.

CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that a true and correct copy of Defendant
Backus USA, Inc.’s Answer to Complaint and New Matter, filed on behalf of Backus
USA, Inc. was forwarded by first class mail, postage prepaid, on the Séday of
December, 2004, to all counsel of record, addressed as follows:

Bradley S. Tupi, Esquire
Tucker Arensberg, P.C.

1500 One PPG Place
Pittsburgh, PA 15222

Hopkins Heltzel LLP

Q-»\L

David J. Hopkins, Esqulrc
Attorney for Defendant Backus, USA, Inc.




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

PRO*ACT, LLC, CIVIL DIVISION

Plaintiff,

No. 04-1663-CD
V.

PRAECIPE TO FILE CERTIFICATE
BACKUS USA, INC. AND HEPRO Gmbh, OF SERVICE '

Defendants.
CODE: 010
Filed on behalf of Plaintiff,

Pro*Act, LLC

Counsel of record for this party:

Bradley S. Tupi, Esquire
PA ld. No. 28682
Beverly Weiss Manne, Esquire
PA Id. No. 34545
“ Neil J. Gregorio, Esquire
PA Id. No. 90859

TUCKER ARENSBERG, P.C.
1500 One PPG Place
Pittsburgh, PA 15222

Tel.  (412) 594-5545

Fax (412)594-5619
Email btupi@tuckerlaw.com

FILE

M ARG e
FEG 09 2005

LIT:351092-1 021894-120674

liliam A, Shaw
WProthonotafy



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

PRO*ACT, LLC,

Plaintiff,

V.

BACKUS USA, INC. and HEPRO Gmbh,

Defendants.

TO PROTHONOTARY:

CIVIL DIVISION

No. 04-1663-CD

PRAECIPE TO FILE CERTIFICATE OF SERVICE

Kindly file the attached Certificate of Service with respect to the above-captioned

matter.

LIT:351092-1 021894-120674

‘Respectfully submitted,

TUCKER ARENSBERG, P.C.

Bradley S. Tth Esquire

PA Id. No. 28682

Beverly Weiss Manne, Esquire
PA Id. No. 34545

Neil J. Gregorio, Esquire

PA Id. No. 90859

1500 One PPG Place
Pittsburgh, PA 15222

Tel.  (412) 594-5545

Fax (412) 594-5619
Email: btupi @iuckerlaw.com
Attorneys for Plaintiff
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JAN 31 2005 . .
Amtsgericht Delbrtck

Amtsgericht Delbriick - Postfach 1161 33119 Delbriick

Bradley S. Tupi, Esq., Beverley Weiss Manne, Esq., and
Neil J. Gregorio, Esq.

TUCKER ARENSBERG, P.C.

1500 One PPG Place

Pittsburgh, Pennsylvania 15222

UNITED STATES OF AMERIKA

Internationaler Rechtshilfeverkehr in Zivilsachen

Betrifft: Thr Zustellungsantrag vom 12/20/04

Hausanschrift
Lohmannstr. 28

33129 Delbrick

Telefon

(05250) 9808-0

Durchwahl

(05250) 980828

Telefax

(05250) 9808-40° )
Bearbeiter: Frau Hoffmann

Datum: 24.1.2005
Geschéfts-Nr:

2 AR 4/05
(Bitte bei allen Schreiben angeben)

Anlage: Bescheinigung iiber die Zustellung nebst Empfangsbekenntnis und Anlagen

Sehr geehrte Damen und Herren,

in der Anlage wird Thnen ein Zeugnis iiber die durchgefithrte Zustellung nebst

Empfangsbenntnis und Anlagen tibersandt.

Hochachtungsvoll

(Hoffmann)
Rechtspflegerin



3  ZUSTELLUNGSZEUGNIS
CERTIFICATE

ATTESTATION

Die unterzeichnete Behdrde beehrt sich, nach Artikel 6 des Ubereinkommens zu bescheinigen,
The undersigned authority has the honour to certify, in conformity with article 6 of the Convention,
L'autorité soussignée a I'honneur d'attester conformément a I'article 6 de ladite Convention,

1. dai der Antrag erledigt worden ist *)
that the document has been served *)
que la demande a été exécutée *)

- am (Datum) 24. Januar 2005
the (date)
le (date)

- in (Ort, Strate, Nummer) 33129 Delbriick, Lohmannstrafe 28
at (place, street, number)
a (localité, rue, numéro)

- in einer der folgenden Formen nach Artikel 5:
in one of the following methods autohorised by article 5:
dans une des formes suivantes prévues a l'article 5:

b) in der folgenden besonderen Form *):
in accordance with the following particular method *):
selon la forme particuliére suivante *):

¢) durch einfache Ubergabe *).
by delivery to the addressee, who accepted it voluntarily *).
par remise simple *).

Die in dem Antrag erwdhnten Schriftstiicke sind Gbergeben worden an:
The documents referred to in the request have been delivered to:
Les documents mentionnés dans la demande ont été remis a:

- (Name und Stellung der Person) Herrn Christoph Wilhelm Protte, Geschaftsfiihrer
(identity and description of person)
(identité et qualité de la personne)

- Verwandtschafts-, Arbeits- oder sonstiges Verhaltnis zum Zustellungsempfanger: alleinvertretungsberechtigter
Geschiftsfithrer der HEPRO GmbH, Am Bauhof 9, 33129 Delbriick

relationship to the addressee (family, business or other):

liens de parenté, de subordination ou autres, avec le destinataire de l'acte:

2. s folgenden Griinden nicht erledigt werden konnte *):
that the document has no ason of the following facts *):
que la demande n'a pas été exécutée, en raison des1a i )

Nach Artikel 12 Absatz 2 des Ubereinkommens wird die ersuchende Stelle gebeten, die Auslagen, die in der beiliegenden Aufstellung im
einzelnen angegeben sind, zu zahlen oder zu erstatten *).

In conformity with the second paragraph of article 12 of the Convention, the applicant is requested to pay or reimburse the expenses
detailed in the attached statement *).

Conformément a l'article 12, alinéa 2, de ladite Convention, le requérant est prié de payer ou de rembourser les frais dont le détail figure
au mémoire ci-joint *).

Anlagen
Annexes
Annexes

Zurlickgesandte Schriftstiicke: Empfangsbekenntnis nebst Anlagen
Documents returned:
Piéces renvoyées:

Gegebenenfalls Erledigungsstiicke:
In appropriate cases, documents establishing the service:
Le cas échéant, les documents justificatifs de 'exécution;,

“;"-Ansgefertigt in Delbriick am 24.1.2005
I Bonea

e
g&ﬁé.schrt und/oder Stempel. : ) '
igxwgturel d/or stamp. : .
3 o '

Empfangsbekenntnis nebst Anlagen

*) Unzutreffendes streichen.
Delete if inappropriate.
Rayer les metions inutiles.



P N N ’ « : ) . .
~ . REQUEST | | )4
FOR SERVICE ABROAD OF JUDICIAL OR EXTRAJUDICIAL DOCUMENTS

DEMANDE .
AUX FINS DE SIGNIFICATION OU DE NOTIFICATION A L'ETRANGER -
D'UN ACTE JUDICIARE OU EXTRAJUDICIAIRE

Convention on the service abroad of judicial and extrajudicial documents in civil or
commercial matters, signed at The Hague, November 15, 1965.

Convention relative & la signification et & la notification & l'étranger des actes judiciaires ou extrajudiciares en matizre civile
ou commerciale, signée & La Haye, le 15 Novembre 1965.

Identity and address of the applicant Address of receiving authority
Identité et adresse du requérant " Adresse de l'autorité destinataire
| Bradiey S. Tupi, Esq., Beverly Weiss Manne, Esq., and CENTRAL AUTHORITY FOR NORTHRHINE-WESTPHALIA
Neil J. Gregorio, Esq. ) Prasident des Oberlandesgerichts Diisseldorf * i
- | TUCKER ARENSBERG, P.C. . Cecilienalle 3

1500 One PPG Place : '} 40474 Dusseldorf .
Pittsburgh, Pennsylvania 15222 o . GERMANY
UNITED STATES OF AMERICA
Tel 14125945545 - "

The undersigned applicant has the honour to transmit-in duplicate- the document listed below and, in conformity with article 5 of the
above-mentioned Convention, requests prompt service of one copy thereof on the addressee, i.c.,
(identity and address) . ) -
Le requérant soussignd a I'honnewr de faire parvenir—en double exemplaire—ad V'autorité destinataire les documents ci-dessous émumérés,
en la priant conformément & l'article 5 de la Convention précitée, d'en faire remettre sans retard un exemplaire au destinataire, savoir:
(identité et adresse) - HEPRO GmbH (HRB 73922) )

A Bauhof 9, 33129 Delbriick, GERMANY

(b) in accordance with the following particular method (sub-paragraph (b) of the first paragraph of nx;ticle 5)*:
() selon la forme particulitre suivante (article 5, alinéa premier, lettre b) : ~_Personal service in accordance with your internal .

Iaw for service of documents upon persons or entities in your territory.
Delivery in accordance with ZPO 177 & 178 requested.

D . I e it sl farilf d v : ko
{e)-by-delivery-to-the-addressee;ifhe pis-it ily-{: paragraph-ofarticle 5)*: .

1 o ’ [ ) ' § .

3 t . L i -
The authority is requested to retari or to have returned to the applicant a copy of the documents—and of the annexes*—with a certificate-
as provided on the reverse side. . p :

Cette autorité est pride de remvoyer ou de faire renvoyer au requéramt un exemplaire de l'acte—et d2 ses annexes—avec
J'attestation figurant au verso: '

SERVICE IS REQUESTED PURSUANT TO PUBLIC LAW 97-462 OF FEB., 26, 1983 WHICH AMENDED RULE 4(c)2(a) OF THE USS.
FEDERAL RULES OF CIVIL PROCEDURE and RULES 402, 404 & 424 of the PENNSYLVANIA RULES OF CIVIL
PROCEDURE. o

List of documents
Enumération des pieces

Executed “Request,” in English and German, iin duplicate

“Certificate” (unexecuted), in English and German, in duplicate Done at Pittsburgh, Pennsyivania, U.S.A., the \Q ! 20 ! 0 "‘&
“Summary” with Attachment “A,” in English and German, in duplicate Faita ) - ,le v
“Notice,” in English and German, in duplicate Signature and/or siamp.
Notice to Plead, in English and German, in duplicate . Signature et/ou cachet.- :
" Complaint with Exhibit “A,” in English and German, in duplicate B /Vu_/ﬂ O/ .
{ [
*Delete if inappropriate (Formerly OBD-116 which was formerly LAA-116, USM-94

Rayer los mentions inutiles. * both of which may still be used) , (Est. 11/22/77)



2 AR 4/05

Empfangsbekenntnis

Das im Zustellungsantrag-der Bradley S. Tupi, Esq., Beverly Weiss Manne, Esq., and Neil J.
Gregorio, Esq., TUCKER ARENSBERG; P.C., 1500 One PPG Place, Pittsburgh,
Pennsylvania 15222, UNITET STATES OF AMERIKA vom 12/20/04 bezeichneten
Schriﬁstﬁcké (in Englisch nebst deutscher Ubersetzung), die diesem Empfangsbekenntnis in

Durchschrift angeheftet sind, sind mir heute ibergeben worden.

Delbriick, den 24. Januar 2005

Vorstehende eigenhdndige Unterschrift dés Geschiftsfiihrers

Herrn Christoph Wilhelm Protte , geb. am 16.05.1967, Johann-Wegener-Str. 17 B, 33129
Delbriick,

alleinvertretungsberechtigt handelnd fiir die HEPRO GmbH , Am Bauhof 9, 33129 Delbriick

- ausgewiesen durch giiltigen Bundespersenghusweis -

wird hiermit beglaubigt.
TN
| Delbriick, den 24. Januar 2005 ’r:‘ L
Amtsgericht / )
. \
(Hoffmdnn)
Rechtspflegerin . _ ' . (

b



A \ ‘

= . REQUEST ' Y
FOR SERVICE ABROAD OF JUDICIAL OR EXTRAJUDICIAL DOCUMENTS '

DEMANDE
AUX FINS DE SIGNIFICATION OU DE NOTIFICATION A L'ETRANGER -
O - D'UN ACTE JUDICIARE OU EXTRAJUDICIAIRE

- Convention on the service abroad of judicial and extrajudicial documents in civil or
commercial matters, signed at The Hague, November 15, 1965.

‘ Convention relative & lu signification et & la notification & l'étranger des actes judiciaives ou extrajudiciares en matiére civile
ou commerciale, signée a La Haye, le 15 Novembre 19635.

Identity and address of the applicant Address of receiving authority
Identzte et adresse du requérant ' Adbresse de l'autorité destirataire

Bradley S. Tupi, Esq., Beverly Weiss Manne, Esq., and CENTRAL AUTHORITY FOR NORTHRHINE-WESTPHALIA
Neil J. Gregorio, Esq. | 1 Prasident des Oberlandesgerichts Diisseldorf
TUCKER ARENSBERG, P.C. Cecilienalle 3
| 1500 One PPG Place 40474 Diisseldorf .

Pittsburgh, Pennsylvania 15222 ' GERMANY

UNITED STATES OF AMERICA
Tel. 1.412.594.5545 : v -

The undersigned applicant has the honour to transmit-in duplicate- the document listed below and, in conformity with article 5 of the
above-mentioned Convention, requests prompt service of one copy thereof on the addressee, i.e.,
(identity and address)
Le requérant soussigné a I'homneur de faire parvenir—en double exemplaire—a l'autorité destinataire les documenis ci-dessous énumérés,
en la priant conformément & l'article 5 de la Convention précitée, d'en faire remetire sans retard un exemplaire au destinataire, savoir:

(identité et adresse) HEPRO GmbH (HRB 73922)
Am Bauhof 9, 33129 Delbriick, GERMANY

(b) in'accordance with the following particular method (sub-paragraph (b) of the first paragraph of article 5)*:
{b) selon la forme particuliére suivanie (article 5, alinéa premier, letire b) : Persanal service in accordance with your internal

law for service of documents upon persons or entities in your territory.

Delivery in accordance with ZPQ 177 & 178 requested.

The authority is requested to return or to have returned to the apphcant a copy of the documents—and of the annexes*—wnth a ccmﬁmte
as provided on the reverse side.

"Cette autorité est priée de renvoyer ou de faire remvoyer au requérant un_exemplaire de lacie——et de ses annexes—avec
l'attestation figurant au verso.

SERVICE IS REQUESTED PURSUANT TO PUBLIC LAW 97-462 OF FEB. 26, 1983 WHICH AMENDED RULE 4(c)2(a) OF THE U.S.
FEDERAL RULES OF CIVIL PROCEDURE and RULES 402, 404 & 424 of the PENNSYLVANIA RULES OF CIVIL
PROCEDURE.

List of documents

Enumération des pieces
Executed “Request,’; in English and German, in duplicate
“Certificate” (unexecuted), in English and German, in duplicate Done at Pittshurgh. Pennsylvania, U.S.A. the { Q ! 20 ! 9] L‘t
“Summary” with Attachment “A,” in English and German, in duplicate Fait & : e
“Notice,” in English and German, in duplicate Signature and/or stamp.
Notice to Plead, in English and German, in duplicate Signature et/ou cachel.
Complaint with Exhibit “A,” in English and German, in duplicate M Q/
/M /\QA,O\MY‘
*Delete if inappropriate 4 (Formerly OBD-116 which was formerly LAA-116, USM-94

Rayer les mentions inutiles. both of which may still be used) (Est. 1 1/22)77)



/ . o CERTIFICATE '
-~ ATTESTATION
1

The undersigned authority has the honour to certify, in conformity with article 6 of the Convention,
L autorité soussignée a I'honneur d’attester conformément & l'article 6 de ladite Convention,

CQ that the document has been served * .

1. que la demande a été exécutée

- the (date)
¢ -le (date)

- at (place, strect, number)
- a (locatlité, rue numéro)

- in one of the following methods authoerised by article 5-
-dans une des formes suivantes prévues & l'article 5:
U (a) in accordance with the provisions of sub-paragraph (a) of the first paragraph of article 5 of the Convention*.
" a) selon les formes légales (article 5, alinéa premier, lettre a).
[0 (b) in accordance with the following particular method*:

b) selon la forme particuliére suivante :

O (c) by delivery to the addressee, who accepted it voluntarily, *
¢) par remise simple 2
The documents referred to in the request have been delivered to:
Les documents mentionnés dans la demande ont été remis a:
-(identity and description of person)
-(identité et qualité de la personne)

-relationship to the addressee (family, business, or other):
-liens de parenté, de subordination ou autres, avec le destinataire de I'acte:

2) that the document has not been served, by reason of the following facts*:
2. que la demande n'a pas été exécutée, en raison des faits suivants:

Ingonformity with the second paragraph of article 12 of the Convention, the applicant is requested to pay or reimburse
the expenses detailed in the attached statement*.

Conformént a l'article 12, alinéa 2, de ladite Convention, le requérant est prié de payer ou de rembourser les frais dont le
détail figure au mémoire ci-joint. '

Annexes

Annexes

Documents returned:
Piéces renvoyées:

Done at , the
Fait & ,le
In appropriate cases, documents establishing the service: ]
Le cas échéant, les documents justificatifs de l'execution:  Signature and / or stamp,
: ) Signature et / ou cachet.

W P v

*Delete if inappropriate.

Rayer les mentions inutiles. : . 2



o £
-
s SUMMARY OF THE DOCUMENT TO BE SERVED
ELEMENTS ESSENTIELS DE L'ACTE
Convention on the service abroad of judicial and extrajudicial documents in civit or commercial
matters, signed at The Hague, November 15, 1965.
IC;Q Convention relative & la signification et & la notification a l'étranger des actes judiciaires et extrajudiciares
o~ en matiére civile ou commerciale, signée & La Haye, le 15 Novembre 1965.
' (article 5, fourth paragraph) '
, (article 5, alinéa 4)
, ‘ ‘ . .
‘ _ Name and address of the requesting authority: Bradley S. Tupi, Esq., Beverly Weiss Manne, Esq., and Neil J. Gregorio, Esq.
Nom et adresse de I'autorité requérante : TUCKER ARENSBERG, P.C.

1500 One PPG Place, Pittsburgh, Pennsylvania 15222, U.S.A.

Tel. 1.412.594.5545.

Particulars of the parties*: ' .
Identité des parties: _PRO*ACT, LLC, Plaintiff -

BACKUS USA, INC. and HEPRO GmbH, Defendants

JUDICIAL DOCUMENT**
ACTE JUDICIAIRE
Nature and purpose of the document:
Nature et objet de l'acte : _To give notice to the Defendant of the commencement of a civil claim against it

' and to summon it to answer or otherwise respond.

Nature and purpose of the proceedings.and, where appropriate, the amount in dispute:
Nature et objet de l'instance, le cas échéant, le montant du litige - See Attachment “A.”

Date and place for entering appearance**;
Date et lieu de la comparution: - _ Within twenty (20) days afier service of the Complaint, Defendant is required to enter its written appearance

_personally or by attomey and file its defenses or objections to the claims set forth against it with the Court of Common Pleas of Clearficld

County, Pennsylvania, 1 North Second Street, Clearfield, Pennsylvania 16830, U.S.A.

Court which has given judgment**:
Juridiction qui a rendy la décision : N/A |

Date of judgment**: ¢ L i . i

Date de la décision : N/A

. Time limits stated in the document**:

Indication des délais figurant dans l'acte : ~ Defendant must take action within twenty (20) days after the Complaint is served by entering a written

"_appearance personally or by attorney and filing in writing with the Court its defenses or objections to the claims set forth againstit. If

Defendant fails to do so the case may proceed without it, and a judgment may be entered againd it by the Court without further notice for any
money claimed in the Complaint or for any claim or relief requested by Plaintiff.

EXTRAJUDICIAL DOCUMENT**

ACTE EXTRAJUDICIAIRE
Nature and purpose of the document:
Nature et objet de l'acte : N/A
Time limits stated in the document**:
Indication des délais figurant dans l'acte = N/A
* If appropriate, identity and address of the person i d in the tr ission of the d

Sy a lieu, identisé et adresse de la p intéressée a la ¢t ission de l'acte.

*U.S. Govcrnr;\ent Printing Office: 1990-262-211/15302
** Delete if inappropriate. :

Rayer les mentions inutiles. 3




Attachment “A”
to “Summary of the Document to be Served”

Defendant Hepro is a designer, manufacturer and merchant of mechanical equipment, including carrot peelers.
Defendant Backus is Defendant Hepro’s exclusive reseller of carrot peelers. Defendant Backus showcased
Defendant Hepro’s newest carrot peeler at a trade show. The peeler was offered to the Plaintiff as a demo to
determine its commercial viability. Defendants Hepro and Backus represented to Plaintiff that design
modifications could be made and Plaintiff agreed to proceed. In December, 2002 the modified carrot machine
was installed in Plaintiff’s facility and as soon as it was put into use, the machine jammed. Numerous

adjustments were made but the machine jammed frequently and in 2004, Plaintiff took the machine out of
service. '

Plaintiff alleges breach of warranty, breach of implied warranty of merchantability and breach of implied
warranty of fitness for a particular purpose.

Plaintiff seeks relief as follows: judgment against Defendants.in an amount to be determined at trial, costs,
aftorneys” fees and such other relief as the Court deems just.




NOTICE
(recommended by the Fourteenth Session of
Hague Conference of October, 1980)

identité et adresse du destinataire
identity and address of the addressee

HEPRO GmbH (HRB 73922)
Am Bauhof 9
33129 Delbriick
GERMANY

" TRES IMPORTANT

LE DOCUMENT CI-JOINT EST DE NATURE JURIDIQUE ET PEUT AFFECTER VOS DROITS ET OBLIGATIONS. LES "ELEMENTS
ESSENTIELS DE L'ACTE" VOUS DONNENT QUELQUES INFORMATIONS SUR SA NATURE ET SON OBJET. I EST TOUTEFOIS

INDISPENSABLE DE LIRE ATTENTIVEMENT LE TEXTE MEME DU DOCUMENT. IL PEUT ETRE NECESSAIRE DE DEMANDER
UN AVIS JURIDIQUE.

SI YOS RESSOURCES SONT INSUFFISANTES, RENSEIGNEZ-VOUS SUR LA POSSIBILITE D'OBTENIR L'ASSISTANCE JUDICIAIRE
ET LA CONSULTATION JURIDIQUE SOIT DANS VOTRE PAYS SOIT DANS LE PAYS D'ORIGINE DU DOCUMENT.

LES DEMANDES DE RENSEIGNEMENTS SUR LES POSSIBILITES D'OBTENIR L'ASSISTANCE JUDICIAIRE OU LA
CONSULTATION JURIDIQUE DANS LE PAYS D'ORIGINE DU DOCUMENT PEUVENT ETRE ADRESSEES :

MidPenn Legal Services, Inc.
213-A North Front Street
Harrisburg, Pennsylvania 17101
US.A.

Tel. 1.717.232.0581

IMPORTANT
1 1 i
THE ENCLOSED DOCUMENT IS OF A LEGAL NATURE AND MAY AFFECT YOUR RIGHTS AND OBLIGATIONS. THE
"SUMMARY OF THE DOCUMENT TO BE SERVED" WILL GIVE YOU SOME INFORMATION ABOUT ITS NATURE AND PURPOSE.
YOU SHOULD, HOWEVER, READ THE DOCUMENT ITSELF CAREFULLY. IT MAY BE NECESSARY TO SEEK LEGAL ADVICE.

IF YOUR FINANCIAL RESOURCES ARE INSUFFICIENT YOU SHOULD SEEK INFORMATION ON THE POSSIBILITY OF

OBTAINING LEGAL AID OR ADVICE EITHER IN THE COUNTRY WHERE YOU LIVE OR IN THE COUNTRY WHERE THE
DOCUMENT WAS ISSUED.

ENQUIRIES ABOUT THE AVAILABILITY OF LEGAL AID OR ADVICE IN THE COUNTRY WHERE THE DOCUMENT WAS ISSUED
MAY BE DIRECTED TO: ' ’

MidPenn Legal Services, Inc.
213-A North Front Street
Harrisburg, Pennsylvania 17101
US.A.

Tel. 1.717.232.0581




| International Litigation Support . ) . Telephone (913) 341-3167 -

[ 8014 State Line Road TollFree  (800) 755-5775
Suite 110 . Telefax (913) 341-3168
Leawood, KS 66208-3712 -

www.legallanguage.com

December 29, 2004
29. Dezember 2004

Certification:
Bestdrigung:

This is to certify that the attached translation from English into German is an accurate
representation of the document received by this office. This document is designated as:

Hiermit wird besttigt, daff die beigefiigte Ubersetzung aus der englischen in die deutsche Sprache eine
genaue Wiedergabe des von diesem Biiro erhaltenen Schrifistiicks ist. Das Schrifistiick ist wie Jolgt
bezeichnet:

a Notice to Plead
Vorladung

I, -Maria Victoria Portuguez, General Manager of this company, hereby certify that Joachim
Eichhorn, who translated this document, is*fluent in German and standard North American English
and qualified to translate. I attest to the following: '

Ich, Maria Victoria Portuguez; Hauptgeschdfisfiihrer/Hauptgeschifisfiihrerin von dieser Gesellschaft,
hiermit bescheinige dass Joachim Eichhorn, der/die dieses Schrifistiick iibersetzt hat, ist Sfieflend in den
deutschen und englischen Sprachen und qualifiziert fir Ubersetzungen. Ich attestiere das F olgende:

“To the best of my knowledge, the accompanying text is a true, full and accurate translation of the
specified document.” . ' ,
"Nach meinem besten Wissen ist der beiliegende Text eine wahre, vollstindige und genaue Ubersetzung des
angefiihrten Schrifistiicks."”

M of Maria Victoria Portuguez

Unterschrift von Maria Victoria Portuguez

Subscribed and sworn to before me this December 29, 2004.
Vor mir unterzeichnet und beeidigt am 29. Dezember 2004.

Chlselun (Pt

ChloeAnn Petty g . - ChloeAnn Petty

Notary Public, State of Kansas Offfentlicher Notar des Staates Kansas
Qualified in Johnson County - Qualifiziert in Bezirk Johnson ,
Commission Expires October 2, 2007 Ermdchtigung liuft am 2. Oktober 2007 ab
Sincerely,

Hochachtungsvoll,

Victor J. Hertz

President/Prdsident




IM AMTSGERICHT DES BEZIRKS CLEARFIELD, PENNSYLVANIA

PRO*ACT,LLC, ZIVILKAMMER
Kliger, . NR.
. ge.
- BACKUS USA, INC. UND HEPRO GmbH,

_ Beklagte.

VORLADUNG

Gegen Sie wurde bei Gericht Klage eingereicht. Falls Sie wiinschen, sich gegen die auf den
folgenden Seiten dargestellten Forderungen zu verteidigen, miissen Sie innerhalb von Zwanzig
Tagen nach Zustellung dieser Klageschrift titig werden, i;ﬁdem Sie Ihr Erscheinen perséniich
oder durch einen Rechtsanwalt schriftlich anzeigen und indem Sie Ihr Verteidigungsvorbringen
oder Ihre Einwinde gegen die gegen Sie erhobf‘:nen Forderungen schriftlich bei Gericht
einreichen. Sie werden gewarnt, dass, falls Sie dies nicht tun, der Fall ohne Sie fortgesetzt werden
kann und dass das Gericht ohne weitere Mitteilung ein Urteil gegen Sie erlassen kann, in dem
allen Geldforderungen der Klageschrift oder allen vom Kléger beantragten Forderungen oder

Rechtsmitteln stattgegeben wird. Sie konnen Geld oder Vermdgen oder andere fiir Sie wichtige

Rechte verlieren.

SIE SOLLTEN MIT DIESEM SCHREIBEN SOFORT ZU IHREM RECHTSANWALT'
GEHEN. FALLS SIE KEINEN RECHTSANWALT HABEN ODER KEINEN KENNEN,
SOLLTEN SIE DAS UNTEN ANGEGEBENE BURO AUFSUCHEN ODER ES ANRUFEN
UM HERAUSZUFINDEN, WO SIE JURISTISCHEN BEISTAND ERHALTEN KONNEN.

b

Court Administrator
Clearfield County Courthouse
Clearfield, PA 16830
814-765-2641 Durchwahl 1303
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IN THE COURT OF COMMON.PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

PRO‘;ACT, LLC, E _ CIVIL DIVISION

Plaintiff, ,
NO.

- BACKUS USA INC and HEPRO Gmbh,

Defendants

‘ NOTICE TO PLEAD . ’
o o . |

-You have been sﬁed in Court. If you wish to defend against the claims set forth in the following

pages, you must take action within twenty days after this Complaint is served, by enteringa -

written appearance personally or by attorney and filing in writing with the Court your defenses or

objections to the claims set forth agamst you. You are warned that if you fanl to do 50 the case

may proceed without you, and a judgment may be entered against you by the Court without

further notice for any money claimed in the Complalnt or for any claim or relief requested by

- Plaintiff. You may lose money or property or other nghts important to you. e | co

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE
IF'YOU DO NOT HAVE OR KNOW A'LAWYER, :
THEN YOU SHOULD GO TO OR TELEPHONE THE OFFICE
SET FORTH BELOW TO FIND OUT WHERE YOU CAN GET LEGAL HELP.

Court Administrator
Clearfield County Courthouse
Clearfield, PA 16830 '
814-765-2641 ext. 1303 .




International Litigation Support Telephone (913) 341-3167
[ 8014 State Line Road TollFree  (800) 755-5775
| Suite 110 : Telefax (913) 341-3168

Leawood, KS 66208-3712

www.legallanguage.com

December 29, 2004
. 29. Dezeniber 2004

Certification:
Bestatigung:

This is to certify that the attached translation from English into German is an accurate
representation of the document received by this office. This document is designated as:

Hiermit wird bestdtigt, dafi die beigefiigte Ubersetzung aus der englischen in die deutsche Sprache eine
genaue Wiedergabe des von diesem Biiro erhaltenen Schrifisticks ist. Das Schrifistiick ist wie folgt
bezeichnet: ‘

Complaint with Exhibit “A”
Klageschrift mit Anlage , A

L3 [
I, Maria Victoria Portugl;ez, General Manager of this company, hereby certify that Joachim
Eichhorn, who translated this document, is fluent in German and standard North American English
and qualified to translate. I attest to the following: -
Ich, Maria Victoria Portuguez, Hauptgeschdfisfiihrer/Hauptgeschifisfihrerin von dieser Gesellschaft,
hiermit bescheinige dass Joachim Eichhorn, der/die dieses Schriftstiick iibersetzt hat, ist fliefend in den
deutschen und englischen Sprachen und qualifiziert fiir Ubersetzungen. Ich attestiere das F olgende:

“To the best of my knowledge, the accompanying text is a true, full and accurate translation of the
specified document.” : '

"Nach meinem besten Wissen ist der beiliegende Text eine wahre, vollstindige und genaue Ubersetzung des
angefiihrten Schriftstiicks."” ‘

‘{Sig{atu/e of Maria Victoria Portuguez
Unterschrift von Maria Victoria Portuguez

Subscribed and sworn to before me this December 29, 2004,
Vor mir unterzeichnet und beeidigt am 29. Dezember 2004.

\

ChloeAnn Petty . Chloednn Petty

Notary Public, State of Kansas Offentlicher Notar des Staates Kansas
Qualified in Johnson County Qudlifiziert in Bezirk Johnson
Commission Expires October 2, 2007 . Ermdchtigung lduft am 2.Oktober 2007 ab
Sincerely,

Hochachtungsvoll,

Victor J. Hertz

President/Prdsident




- IM AMTSGERICHT DES BEZIRKS CLEARFIELD, PENNSYLVANIA

PRO*ACT, LLC,
| . Klager,
2428 »
BACKUS USA, INC. UND HEPRO GmbH,

Beklagte.

ZIVILKAMMER
NR. 04-1663-CS

KLAGESCHRIFT IM ZIVILVERFAHREN

CODE: 010
Eingereicht im Namen des Kligers,

Pro*Act, LLC
ProzeBfithrender Anwalt fiir diese Partei:

RA Bradley S. Tupi
PA-Identnr. 28682  »
RA Beverly Weiss Manne

., PA-Identnr. 34545

LIT:337651-3 021894-120674

RA Neil J. Gregorio
PA-Identnr. 90859

TUCKER ARENSBERG, P.C.
1500 One PPG Place
Pittsburgh, PA 15222

Tel. (412) 594-5545
Fax (412) 594-5619
E-Mail btupi@tuckerlaw.com

EINGEREICHT

KOPIE

14.12 Uhr

22. OKT 2004-12-23

William A. Shaw
Notar/Justizbeamter des Gerichts




IM AMTSGERICHT DES BEZIRKS CLEARFIELD, PENNSYLVANIA -

. PRO*ACT, LLC, ' ZIVILKAMMER .
Kldger, NR.
ge
BACKUS USA, INC. UND HEPRO GmbH,

Beklagte. .

KLAGESCHRIFT

‘ Der Kliger i’ro*Act, LLC trigt durch seinen Rechtsbeistand, Tucker Arensberg, P.C., die
folgende Klage gegen die Beklagten vor: , _ ,

1. Der Kldger Pro*Act, LLC ist eine Gesellschaft mit beschrénkter Haftung, die
nach dem Recht des Bundesstaates Delaware gegriindet wurde und besteht, mit
Hauptgeschiftssitz in 22 Lower Ragsdale Drive, Monterey, Kallfomlen 93940,

2. Der Beklagte Backus USA, Inc., ist ein nach dem Recht des Bundesstaates
Delaware gegriindetes und bestehendes Unternehmen mit Hauptgeschiftssitz in 38 B North
Brady Street, DuBois, Bezirk Clearfield, Pennsylvania 15801.

o 3. Der Beklagte Hepro GmbH ist ein nach deutschem Recht gegriindetes und
bestehendes Unternechmen mit Hauptgeschiftssitz in Am Bauhof 9, D-33129 Delbriick,
Deutschland.

4, Der Gerichtsstand ist ordnungsgem#B im Bezirk Clearfield, da der Beklagte
Backus seinen Hauptgeschiftssitz im Bezirk Clearfield hat und dort regelmifig geschiftlich titig
ist und da sich einige der Ereignisse, aus denen die Transaktion bestelit, die Gegenstand dieser
Klage ist, dort zugetragen haben. ‘ _ ‘

5. Der Beklagte Hepro ist Konstrukteur, Hersteller und Hiindler von Maschinen

einschlieBlich Karottenschilern.




6. Der Beklagte Backus ist Hepros Exklusivhandler fiir Karottenschiler in den
Vereinigten Staaten und ist hinsichtlich dieser Gerite Kaufmann.

7. Der Beklagte Backus stellte Hepros neueste Konstruktion, den Hepro-Schiler
KP-50 auf einer Messe in Los Angeles aus. Die KP-50 war besonders zu dem Zweck kontruiert,
kieine/Minikarotten mit Oberteil zu schilen.

8. Der KP-50-Schiler wurde auf der Messe dem Kliger als Muster angeboten, um
die kommerzielle Tauglichkeit der Maschine festzustellen. Nach ersten Tests stellte sich heraus,
dass die KP-50 nicht kommerziell tauglich war. Die Beklagten Backuis und Hepro erklarten _
Jedoch dem Kléger gegeniiber, dass fiir eine kommerzielle Tauglichkeit notige
Konstruktionsinderungen durchfﬁhrbar wiren. Im Vertrauen auf diese Darstellung willigte der
Klager ein, weiter zu machen.

9. Der Beklagte Backus beobachtete den damals bestehenden Karottenschilbetrieb
des Kkigers einschlieflich des im Schélverfahren verwendeten Ausgaﬂgsfnaterials. Dariiber
hinaus lieferte der Klager dem Beklagten Hepro in Deutschland mehrmals rohe Karotten,

-10. Im Jahre 2002 reisten Vertreter von Pro*Act nach Deutschland, um sich mit
Hepro-Ingenieuren zu treffen und die Eignung des KP-50-Karottenschiilers fiir
kleine/Minikarotten zu beobachten und zu diskutieren.

11. Hepro erklirte sich einverstanden, den KP-50-Karottenschiler zu modiﬁzieren,
um die kommerzielle Tauglichkeit zum Schilen der vom Klager bereit gestellten
kleinen/Minikarotten sicherzustellen.

12. Die fiir das Schilen von kleinen/Minikarotten modifizierte Masc‘hine @rde KP-
50B genannt,

13.  -Hepro ist hinsichtlich des KP-50B-Karottenschilers Kaufmann.- ‘

14. Bei der Konstruktion der KP-50B war Hepro Pro*Acts besonderer
Verwendungszweck, das Schéilen von kleinen/Minikarotten fiir den kommerziellen Verkauf,
vollstindig bekannt. |

15. Hepro sicherte sowohl ausdriicklich als auch implizit zu, dass der KP-50B fiir

diesen Zweck geeignet sei..

.




16. Im Vertrauen auf Hepros Darstellungen hinsichtlich der Eignung der KP-50B fiir
Pro*Acts besonderen Verwendungszweck bestellte Pro*Act zwei KP-50B-Karottenmaschinen
sowie dazu gehorige Ausriistung. ,

17.. Nach Informationen und Glauben ist Backus Hepros Exklusiv-
Vertriebsreprisentant in den Vereinigten Staaten.

18. Backus ist hinsichtlich des KP-50B-Karottenschalers Kaufmann.

19, Am 29. Oktober 2002 schickte Backus Pfo*Act eine Auftragsbestitigung fiir eine

 KP-50B. Die Auftragsbestatigung ist dieser Klageschrift als Anlage A beigefiigt.

20. Bachus® Auftragsbestitigung beschreibt den KP-50B insbesondere als ,,ﬁi‘r
Minikarotten“ und bezeichnete ihn als einen ,,Messerschiler fiir Minikarotten®. Die
Anforderungen an das Ausgangsmaterial sahen insbesondere , Karotten mit einer Linge von nicht
wenigef als 3 Zoll und mit einem Durchmesser von nicht wéniger als 0,5 Zoll und nicht mehr als

etwa 1,125 Zoll. Es bestehen keine [buchstabengetreue Wiedergabe] Beschriankungen hinsichtlich

~ [buchstabengetreue Wledergabe] der zu verwendenden Maximallidnge.

21. Backus sicherte sowohl ausdriicklich als auch implizit zu, dass der KP 50B fiir
den besonderen Verwendungszweck des Kliagers geeignet sei, nimlich das Schilen von
kleinen/Minikarotten fiir den kommerziellen Verkauf.

22. Die erste KP-50B-Karottenmaschine wurde Pro*Act im November 2002
geliefert. Zu dieser Zeit wurde die zweite KP-50B bereits gefertigt.

23. Die erste KP-50B wurde im Dezember 2002 in Pro*Acts Werk aufgestelit. Von
der ersten Benutzung an verstopfte die Maschine, wodurch eine kommerzielle Verwendung
unmdglich wurde. ’ V

24, Der Kldger informierte die Beklagten unverziiglich iiber die Verstopfungen und
verlangte, dass diese Schritte unternehmen sollten, um das Problem 2u 16sen.

28, In der Annahme, dass dié Beklagten die Probleme mit der ersten KP-50B
beheben wiirden, nahm der Kliger im Frithjahr 2003 die Lieferung der zweiten KP-50B-

Maschine in gutem Glauben an.




26. Fiir den kommerziellen Bétrieb zweier KP-50B-Karottenschiler muBte ein
Waschsystem gekauft werden, das aus zwei Bestandteilen besteht: (1) einem Wﬁscher_ und (2)
einem Kiihler. Der Klager bestellte das Waschsystem beim Beklagten Backus.

27. . Nach Lieférung entdeckte der Klédger, dass der Kiihler des Wischers nicht mit
geliefert wurde. Ohne Kiihler konnte das Wéschsystem nicht zwei Karottenschilmaschinen wie
vorgesehen versorgen und konnte nicht so funktionieren, wie von den Beklagteﬁ dargestellt.

’ 28. Der Kléger teilte den Beklagten unverziiglich mit, dass der Kiihler fiir den
Wiischer nicht mitgeliefert worden war. -

29. Im August 2003 lieferten die Beklagten den fehlenden Kiihler fiir den Wischer
nach und die zweite KP-50B-Karottenmaschine wurde in Betrieb genommen. Sie hatte die
gieichen Verstopfungsprobleme und die gleiche schlechte Séhﬁlleistung wie die erste KP-50B-

Maschine. Beide Maschinen arbeiteten so schlecht, dass ihr kommerzieller Einsatz einfach

unmdglich war.

; 30.  Am 18. August 2003, legte der Kliger beide KP-50B- Maschmen wegen ihrer
‘unbefrledlgenden Leistung still. Der Klager informierte die Beklagten nochmals uber die

Probleme, die der Kldger mit den Maschmen hatte.

3L Der Beklagte Hepro sandte zwei seiner Ingemeure Oliver Schlpp und Chrlstoph

Protte, nach Los Angeles, um das Produktionsverfahren zu beobachten und auf Video

aufzuzeichnen, um nétige Konstruktionsinderungen zu bestimmen

32, Im Oktober 2003 schickte der Kliger auf Bitten des Beklagten Hepro beide KP-
50B-Maschinen zuriick an Hepro in Deutschland. Vertreter des Kligers reisten nach Deutschland,
um mit den Ingenieuren von Hepro an einer Lésung der Probleme zusammen zu arbeiten.

33. Im November 2003 schickte Hepro eine der KP-50B-Maschinen an den Kliger
zuriick. Sobald sie erneut in Betrieb genommen wurde, traten die gleichen Verstopfungsprobleme

auf. Die Maschine wurde im Dézember 2003 erneut auBer Dienst gestelIt.




wurde aufgestellt.

3s. Wihrend der ersten Tegts verstopfte die zweite KP-50B-Maschine héufig und

hatte einen Proc_luktionsausstoﬁ, der flir eine rentable Nutzung Zu gering war. Pro*Act stellte die

Maschine erneut auBler Dienst. v
36. Der Kliger hat von den Beklagten eine Rﬁckerstattung fir beide KP-50B B

Maschinen verlangt. Dije Beklagten haben djes abgelehnt.

37. Der Klager wurde wie folgt geschidigt:
a. Mehr als USD 78.000 fiir zwei nicht funktionstiichtige KP-50B-
Karottenschéilmaschinen;

b. Mehr als USD 80.000 fir damit verbundene Ausriistung; ,

c. Transportkosten in Hehe v;n etwa USD 2.500; -

d. " Reisekosten in Héhe von etwa USD 4.600;

e. Etwa USD 30.000 fur die Erweiterung der elektrischen Installationén zur
Versorgung der Karottenschiler; ‘

f. Extrakosten in Verbindung mit einer Verlingerung des funfjshrigen
Mietvertrags, die vom Venniéter im Gegenzug fiir dje Erlaubnis zur
Durchfiihrung der elektrischen Erweiterung veriahgt wurde;

g - Produktionsverlust und entgangener Gewinn und

h. Sonstige Schiden.




KLAGEGRUND 1

BRUCH AUSDRI"JCKLICHER ZUSICHERUNGEN
(gegen Hepro) :

38. 'Die Behauptungen der Absitze | bis 37 werden durch Bezugnahme
aufgenommen, |

39. Hepr6 sicherte ausdriicklich zu, dass die KP-5 OB-Karottenschiilmaschine im
kommerziellen Umfeld des Kligers kleine/Minikarotten schilen wiirde. Diese Zﬁsicherung war
Teil der Grundlage des Geschifts zwischen dem Klager und Hepro.

40.  Die KP-50B entsprach nicht Hepros Zusicherung,

41.  Als Folge des Bruchs ausdriicklicher Zusicherungen durch Hepro wurde der

- Kldger geschidigt.

DAHER beantragt der Kliger ein Urteil gegen den Beklagten in Hohe eines Betrags, der
wihrend der Verhandlung zu bestimmen sein wird, zuziiglich der Kosten, Anwaltshonorare sowie

¢
solther sonstigen Rechtsmittel, die das Gericht fiir gerecht hilt.,

KLAGEGRUND I

'BRUCH AUSDRUCKLICHER ZUSICHERUNGEN

(zegen Backus)

42. Die Behauptungen der Absiitze 1 bis 41 werden durch Bezugnahme
aufgenommen,

43. Backus sicherte ausdriicklich zu, dass die KP-50B-Karottenschilmaschine im
kommerziellen Umfeld des Klégers kleine/Minikarotten schilen wiirde. Diese Zusicherung war
Teil der Grundlage des Geschifts zwischen dem Kléager und Backus. -

44, ' Die KP-50B entsprach nicht Backus® Zusicherung.

45. Als Folge des Bruchs ausdriicklicher Zusicherungen durch Backus wurde der-
Klager geschidigt.




1

DAHER beantragt der Klager ein Urtei] gegen den Beklagten in Hohe eines Betrags, der
wihrend der Verhandlung zu bestimmen sein wird, zuziiglich der Kosten, Anwaltshonorare sowie

solcher sonstigen Rechtsmittel, die das Gericht fiir gerecht halt.

KLAGEGRUND 1]
BRUCH DER IMPLIZITEN ZUSICHERUNG DER HANDELBARKEIT
: (zegen Hepro) :
46. Die Behauptungen der Absitze 1 bis 45 werden durch Bezugnahme
aufgenommen,

47. Hepro sicherte dem Kldger implizit zu, dass die KP-50B fiir den gewdhnlichen
Zweck geeignet wire, fiir den die Maschine verwendet werden sollte, nimlich das Schilen’
kleiner/Minikarotten. , v :
48. Die KP-50B war nicht von handelbarer Beschaffenheit. Sie verstopfte so hiufig,
dass sie in einem kbmmerziellen Umfeld nicht pro:iuktiv eingesetzt werden konnte.
49. Die vom Beklagten gelieferten KP-50B-Maschinen waren fiir ihren
gewdhnlichen Zweck nicht geeignet. ‘ ‘ .
. " 50. Als eine F olée des Bruchs der Zusicherung durch Hepro wurde der Kiager
geschadigt. o 7 :
DAHER beantragt der Kléger ein Urteil gegen den Beklagten in Hghe eines Betrags, der ’
- wihrend der Verhandlung zu bestimmen sein wird, zuziiglich der Kosten, Anwaltshonorare sowie

solcher sonstigen Rechtsmittel, die das Gericht fiir gerecht hilt.

KLAGEGRUND 1v

BRUCH DER IMPLIZITEN ZUSICHERUNG DER HANDELBARKEIT

(gegen Backus[

5L Die Behauptungen der Absiitze 1 bis 50 werden durch Bezugnahme

aufgenommen. 4

52. Backus sicherte dem Klager implizit zu, dass die KP-50B fiir den gewdGhnlichen
Zweck geeignet wire, flir den die Maschine verwendet werden sollte, némlich das Schilen
kleiner/Minikarotten.

53. Die KP-50B war nicht von handelbarer Beschaffenheit. Sie verstopfte so hiufig,

dass sie in einem konimerziellen Umfeld nicht produktiv eingesetzt werden konnte.




54, Die vom Beklagten gelieferten KP-50B~Maschinen waren fiir jhren _
gewdhnlichen Zweck nicht geeignet.

55. Als Folge des Bruchs der Zusicherung durch Backus wurde der Klager
geschidigt.,

56. Die Béhauptungen der Absitze ] bis 55 werden durch Bezugnahme
aufgenomme. 7 ¢

58 Beim Kauf der KP-SOB-IMaschinen vertraute der Klager auf dje Fahigkeiten und

59. Die_ gelieferten Maschinen wareq nicht fiir den besonderen Verwendungszweckr

des Kligers geeignet. Im Gegenteil, sie verstopften so héufig, dass sje aufler Dienst gestel|t

60. Als Folge des Bruchs der Zusicherung durch Hepro wurde der K liiger geschidigt.,

61. Die Behauptungen der Absitze | bis 60 werden durch Bezugnahme
aufgenommen.




62. Als Backus einwilligte, dje beiden KP-SOB-Maschinen zu verkaufen und der
Kliger einwilligte, diese 7y kaufen, war Backus der bestimmte Verwendungszweck bekannt,

niamlich das Séhéilen kleiner/I\/Iinikarotten.

63. Beim Kauf der KP—SOB-Maschineh vertraute der Kldger auf die Fahigkeiten und

Kenntnisse von Backus hinsichtlich der Lieferung geeigneter Maschinen.

]
13

Respektvoll eingereicht
TUCKER ARENSBERG, P.C.

[unleserliche Unterschri[tz
RA Bradley S. Tupi

PA-Identnr. 28682

RA Beverly Weiss Manne
PA-Identnr, 34545

RA Neil J. Gregorio
PA-Identnr. 90859

1500 One PPG Place
Pittsburgh, pA 15222

Tel. (412 594-5545

Fax (412) 594-5619
E-Mail btypi tuckerlaw.com
Anwilte des Kligers

LIT:337651-3 021894-120674




S : ‘ unleserlicke Unterschrify
‘ Dean Simop )

Datum:_ 18, _Oktober 2004




backususainc. s : P.O. Box 585, DuBois, PA 15801

Pro-Act Specialitics Page 1 ‘ 29, Oktober 2002

Auftragsbestﬁtigung fiir KP-50B fiir Minikarotten

Uber die Lieferung eines Messerschilers fiir Minikarotten, Typ KP-50B wie folgt:
Produktspezifikation

Beschrankungen.
Kapaziit
Die Maschine wird ,,von Hand beschjckt“ und kann etwa 90 Stiick pro Minute schalen (5.400 Stiick pro Stunde).

Ausbeute

Hingt v6llig von der GroBe und Qualitit der Karotten ab.

Funktion der Maschine . +
. .
‘ ’
Das Produkt wird mittels einer Reihe von 16 Paar weicher Rollen, die sich um eine vertikale Achse drehen, horizontal
" durch die Maschine transportiert. Sechs Sitze bestehend aus (2) gefederten Schalmessern befinden sich zwischen den
Rollen. Es gibt (6) Messersitze, die insgesamt (12) ,,Seiten“ des Produkts schilen.

Die Blattanséiﬁzc milssen vor dem Schlen der Minikarotten vorentfernt werden, bevor die Minikarotten geschilt

* werden kinnen; die Blattansitze miussen auf | bis 2 Zoli gekiirzt werden. Die Karottenspitze verbleibt am Produkt und
wird nicht abgeschnitten. '

Der Schiler ist separat auf Schwenkrollen montiert.

Die Messer und Rollen kénnen zur Reinigung und griindlichen Desinfektion leicht demontiert werden.
Ein kleiner Tisch zum Beschicken mit Karotten ist enthalten.

Technische Daten

Die installierte elektrische Gesamimotorleistung betrigt 0,75 PS.

120 Volt pro Phase,

Druckluftspezifikation — 0,15 KubikfuB pro Minute saubere und trockene Luft bei 116 psi.
Das Druckluftsystem ist nicht in der Maschine enthalten,

Wasser ist nicht erforderlich.

Ausﬁihrung ) : |

Der Karottenschiler ist in 304er rostfreiem Stahl ausgefiihrt, mit Ausnahme des Motorantriebs, der Lager und der '
clektrischen Schalttafel,

Weltweite Zentrale
P.0.Box 419
3900 AK Venlo
Niederlande

Anlage A

Tabellen®




backususainc,
Pro-Act Specialities

Abmessungen und Gewicht

71 Zoll Lénge x 40 ZoJ) Breite x 55,11 7] Héhe, 375 Pfyng

S P.O. Box 585, DuBois, PA 15801
Seite 2 29. Oktober 2002

Preis:  fir komplette Maschine wie beschrieben: USD 35.500,00
Spezialtisch zyr beidhz‘indigen Beéchickung deé Schilers mjt Karotten USD 525,00 .
Zusitzlicher Spezialtisch fir den ersten am 2. November geliefertgn Schiler USD 525,00
Ersatzmesser; 12 Stiick Ppro Maschine, geliefert am 2, November USD 222,00
Ersatzrollen, 32 Stiick, geliefert am 2. November , UsD 944.00
s Gesamt: USD 37.716,00

Kommerzielle Bedingungen:
T———&%e pedingungen:

Lieferung:

Lieferzeit:

Preis:
Zahlungsbedingungen:

Garantie;

Transportkosten:

Metaalunie-Bedin ungen:
——=le-bedingungen.

Ab Werk Venlo, Niederlande, unverpackt, unbeladen, ohne Transport,
Versicherung und Verzollung, gemif Incoterms 1999, o

Vcréandbereit 16. Dezember 2002.'

Netto ohne Aufstellung, Installation, Zoll, Gébijhrcn, und
Inbetriebnahmekosten. ] :

-

50% bei Auﬁragserteilung
50% 10 Tage netto

1 Jahr nach Lieferung ab Werk auf Ersatzteile, Material und
Ausfuhrungsfehler. Beinhal‘tet keine Vcrbrauchsmaterialien wie Rollen, Messer
etc. ’ : .

Ungefihre Kosten betragen USp 1.700,00 von Haustiir zy Hausﬁif

Firr alle unsere Angebote und alle an uns ertejlten Auftrige ynd alle mit ung geschlossenen Vertrige
avfBerhalb der Niederlande und jn den Vereinigten Staaten und Kanada gelten die Metaalunie-Bedingungen,
0

die im Biiro des Amtsgerichts in R
Aufirige unterliegen Stornogebithre

tterdam niedergelcgt sind, in ihrer jeweils giiltigen F assung. Alle
n.

P.0.Box 419
5900 AK Venio
Niederlande




® N THE COURT OF COMMbN PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

PRO*ACT, LLC,

Plaintiff,
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¢ IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
. PRO*ACT, LLC, ' CIVIL DIVISION
F’Ialntrff .
NO..
V.

BACKUS USA, INC. and HEPRO Gmbh,

Defendants.

- COMPLAINT

' : . IS . 4

. Plaintiff, Pro“Act LLC, by its counsel Tucker Arensberg, P.C., makes tnefo_llowing

Complaint against Defendants:

1. ’Plaintiff, Pro*Act LLC is a limited liability company organized and exnstlng under
the laws of the State of Delaware with rts principal place of busmess at 22 Lower Ragsdale
Dnve Monterey, California 93940. _

2. Defendant Backus USA, Inc.,is a corporation organized and exrstlng under the
laws of the State of Delaware with its pnnmpal place of business at 38 B North Brady Street
DuBais, Clearfield County, Pennsylvama 15801. ‘

3. Defendant Hepro Gmbh is a corporation organized and existing under the laws of
Germany with its principal place of business at Am Bauhof 9, D-33129 'Delbruck Germany.

» -4, Venue is proper in Clearfi eld County because Defendant Backus has its principal
.place of busmess in Clearr eld County and regularly conducts business there, and because
some of the events comprising the transaction at issue in this action took place there.

5. Defendant Hepro is a designer, manufacturer and merchant of mecnanrcai :

equipment, including carrot peelers.v




6. Defendant Backus is Hepro S exclusive reseller of carrot peelers in the United
- States and is a merchant with respect to such equrpment
7. Defendant Backus showcased Hepro’s newest design, the Hepro KP-50 peeler
_ at a trade show | in Los Angeles. The KP- 50 was specifi cally designed to peel small/baby carrots
with tops, '

8. The KP-50 peeler at the trade show was offered to Plaintiff asva derno to
‘ determme the machine’s commercial viability. Based on initial tests, the demo KP-SO was not ‘
commercrally viable. However, Defendants Backus and Hepro represented to Plaintiff that
desrgn modifications necessary for commercial viability could be made. In reliance on this
representation, Plalntrff agreed to proceed. . ' b

9.' Defendant Backus observed Plaintitfs then exrstlngcarrot peelmg operation,
tncludlng the raw product used in the peeling process In addmon Plamtlff shipped raw carrots .’
to Defendant Hepro in Germany on several occasions. |

10. Pro*Act representatlves traveled to Germany in 2002 to meet with Hepro
engmeers to observe and drscuss the surtabllrty of the KP-50 carrot peeler to peel small/baby
carrots. v _

11. Hepro agreed to modrfy the KP-50 carrot peeler to ensure its commercial vrablllty
for peehng the type of small/baby carrots provided by Plamtlff o

. 12. The machrne as modified to peel small/baby Carrots, was called the KP-50B.

13. Hepro Isa merchant with respect to the KP-508 carrot peeler

14. In designing the KP- 508 Hepro was fully aware of Pro*Act's specific purpose, to
peel small/baby carrots for commercial sale. _ _ |

15. Hepro both expressly and impliedly warranted the KP-50B as suitable for this

" purpose,




16. In relrance upon Hepro's representatlons regarding the sunabrhty of the KP-SOB
for Pro*Act's particular purpose Pro*Act ordered two KP-508 carrot machines, together with

related equipment,

17. Upon mformatron and belref Backus is Hepro's exclusrve sales representative in -
the Unrted States _

18. Backus is a merchant with respect to the KP—bOB carrot peeler.-

19. ‘ ‘On October 29, 2002, Backus sent an order conﬁrmation for one KP-tSOB to
‘Pro*Act. The order confirmation is attached to this Complain't as Exhibit A.

20. _ Backus' order confirmation specrf ically described the KP-50B as "for Baby '
Cayrots," and referred to it as a knife peeler for baby carrots." Raw product requirements \;vere
specifically described as “Carrots not Iess than 3.0 inches Iong and wrth a diameter not less
_than approximately 0.5 mches and not more than approxrmately 1 1/8 inches. There is not [sic]
restrrctlons [sic] on the maximum length to be used.” |

21. Backus both expressly and rmplledly warranted the suitability of the KP-508 for
» ‘Plarntlft's particular purpose, namely, the peeling of small/baby carrots for commercral sale. |

22. The first KP-SOB carrot machine was delivered to Pro*Actrn November 2002. At
this time, the second KP-SOB was already in production.- ﬁ

| 23. The fi rst KP-50B was installed in Pro*Act's facrlrty in December 2002. As soon
as the machine was put into use, the machrne jammed, making commercral use an |mpossrbrlrty.

24.' Plaintiff immediately notified Defendants of the | jamming and requested action to |
_resolve the problem |

25, Antlcrpatmg that Defendants would resolve the problems with the first KP- SOB

: Plarntrff in good farth accepted dehvery of the second KP-50B machine in the Spring of 2003.




26.  Commercial viability of'operating two KP-508B carrot peelers required purchase of
a wash line system consisting of two parts: (1) awash line; and (2) a chiller. Plaintiff ordered

the wash line system from Defendant Backus

27. After delivery, Plamtlff dlscovered that the wash line chiller unit had been omitted. -

Without the wash line chiller, the wash line system could not support two carrot peeling
‘machmes as designed and could not function as represented by Defendants. |
2.8. Plaintiff immediately notifi ed Defendants that the wash line chiller had been
omitted from the. shlpment
29, . In August 2003, Defendants furnished the missing wash line chiller and the
_second KP-50B earrot machine was placed into operation. It expenenced the same jammlng :
' problems and Iow productlon output that had been experlenced with the first KP-50B machine.
,4Both machines performed $0 poorly that thelr commerual utrllzatlon was srmply not feasnble
30; On August 18, 2003 Plamtn’f took both KP-508 machmes out of service because
of their unsatisfactory performance. Once agaln Plaintiff notlf ed Defendants of the problems
Plamtlff was experiencing with the machines. |
31. Defendant Hepro sent two of its engineers, Ollver Sch|pp and Chnstoph Protte
to Los Angeles to observe and videotape the production process to determme desngn -

modlf cation requrrements

32. . In October 2003 Plaintiff sent both KP-50B machines back to Hepro in Germany '

at Defendant Hepro's request. Representatives of Plaintiff traveled to Germany to work with
.Hepro engmeers in an effort to resolve the problems

33. In November 2003, Hepro returned one of the_KP-SOB machines to Plaintiff. As
soon as it was_placed into service, the same jamming problems recurred. The machine was. |

taken out of service again in December 2003,




34.

In February 2004, Defendants notified Plaintiff that the second KP-50B machine

had been repaired and had performed satlsfactonly during testlng Hepro shipped the machme

to Plaintiff i in February 2004 It was received and installed in April 2004.

35.

During lnmal testing, the second KP-50B machine jammed frequently, yieldihg a

production rate too low f0r commercial viability. Pro*Act again took the machine out of service.

36.

Plaintiff has requested a refund from Defendants for both KP-508 machmes

Defendants have refused.

37.

Plaintiff has incurred damages as follows:

a.

b'

~~ Over $80,000 for related equipment; |

‘Over $78,000 for two non-functional KP-508B carrot peeler machines;

2

Apbreximately $ 2,500 for shipping costs:

: Appfoximately $4,600 for travel expenses;, -

Approximately'$30,000 to upgrade electrical facilities to accommodate the

carrot peelers; -

: Extra costs assoc1ated with a f Ive-year Iease extension requnred by

Plamtnﬁ's landlord in exchange for permlssmn to perform the electncal
upgrade

Lost production and lost profits; and -

~ Other damages.




COUNT |

BREACH OF EXPRESS WARRANTY

(vs. Hepro)

38 The allegatioﬁs of peragraphs 1 through 37 are incorporated by reference.
39. Hepro expressly warranted that the KP-508 carrot machlne would peel
small/baby carrots in Plaintiff's commercial setting.. This warranty was part of the basis of the
bargain between Plaintiff and Hepro.
40. The KP-50B failed to conform to Hepro's warranty.

41, As a result of Hepro's breach of express wérranties, Plaintiff has incurred

b 3

damages.

WHEREFORE Plamtlff demands judgment against Defendant i In an amount to be
determined at tnal together Wlth costs, attorneys’ fees and such other rellef as the Court deems
just.

COUNT I

B_REA_CH OF EXPRESS WARRANTY
(vs. Backus)

42, The allegations of paragraphs 1 through 41 ‘ére incorporafed by refefrehce. "

43, Backus expressly warranted that the KP-508 carrot machine would peel
small/baby carrots in Plaintiffs commercial settmg . This warranty was part of the basns of the
bargain between Plaintiff and Backus

44, The KP-508 failed to conform to Bac‘kus'r warranty.

45, As a result of Back‘us' breach of'express warranties, Plaintiff has incurred

damages.




PY WHEREFORE, Plaintiff demands Judgment against Defendant i in an amount to be

determrned at trial, together with costs, attorneys' fees and such other relref as the Court deems

'Y just.

COUNT III
BREACH OF IMPLIED WARRANTY OF MERCHANTABILITY
(vs. Hepro)
46. The allegations of paragraphs 1 through 45 are incorporated by reference.
47.

Hepro rmphedly warranted to Plaintiff that the KP- 50B would be fit for the ordmary

purpose for WhICh the machme was to be used, namely peehng baby carrots.

48, The KP-508 was not of merchantable qualrty.t It jammed so Often that it cduld not
[ . .

_ be productively used i in a commercial setting.

49. The KP-5OB machines supplied by' Defendant were not fit for thei'r ordinary

purpose.

50. As a result of Hepro's breach of warranty, Plaintiff has incurred damages.

WHEREFORE, Plamtrff demands Judgment agamst Defendant In an amount to be

determmed at trial, together wrth costs, attorneys' fees and such other rehef as the Court deems
just. | |

COUNT v

BREACH OF IMPLIED WARRANTY OF MERCHANTABILITY
, (vs. Backus)

51; The allegations of paragraphs 1 through 50 are mcorporated by reference

52. Backus rmphedly warranted to Plaintiff that the KP- 508 would be fit for the
ordrnary purpose for which the machine was to be used, namely, peeling small/baby carrots

- 53 The KP-50B was not of merchantabIe qualrty It jammed so often that it could not '

be productlvely used in a commercial settlng




) . B4, The KP-50B machinee supplied by Defendant were not ﬁt for their ordinary
ourpose. ‘ ‘ |
K ) 55. As a result of Backus' breach of warranty, Plamtlff has incurred damages
’ WHEREFORE Plaintiff demands Judgment agarnst Defendant in an amount to be
determmed at trial, together wrth costs, attorneys' fees and such other relref as the Court deems
jUSt ‘
COUN't‘ V.

BREACH OF IMPLIED WARRANTY OF FITNESS
FOR A PARTICULAR PURPOSE
(vs. Hepro)
56: The allegations of paragraphs 1 through 55 are rncorporated by reference.
57. At the time Hepro agreed to sell and Plaintiff agreed to buy the two KP-5OB
machines, Hepro knew Plaintiff's partrcular purpose for the machines, namely, peeling

small/baby carrots. ‘

58. In purchasmg the KP- SOB machmes Plalntlff rehed upon the skill and
engineering judgment of Hepro to desrgn and furnlsh suitable machlnes |

59. - The machrnes furnished were not suitable for Plaintiff's partrcular purpose To
the contrary, they Jammed S0 often that they had to be taken out of servrce

60. As a result of Hepro s breach of warranty, Plaintiff has incurred damages

WHEREFORE, Plarntrff demands Judgment against Defendant in an amount to be
determrned at tnal together with costs, attorneys fees and such other relief as the Court deems
just.

COUNT VI
'BREACH OF IMPLIED WARRANTY OF FITNESS .
FOR A PARTICULAR PURPOSE
(vs. Bact-(us)

61. The allegations of paragraphs 1 through 60 are incorporated by reference.




Py ' . 62, Atthe time Backes.agvreed'to sell and Plaintiff agreed to buy the two KP-50B
4 machmes Backus knew Plaintiff's partlcular purpose for the machines, namely, peeling
‘ small/baby carrots _ A
63. In purchasmg the KP-SOB machlnes Plalntlff relied upon the skill and knowledge
of Backus to furnish suitable machlnes |
64. The machines furnished were not suitable for Plaintiff's particular perpese. To
_. the contrary, they jammed so often that they had to be taken oet of service
65. As a result of Backus' breach of warranty, Plaintiff has incurred damages
WHEREFORE Plalntn‘f demands Judgment against Defendant in an amount to be
«determined at trial, together wrth costs, attorneys' fees and such other relief as the Court deems

Just

vRespec:tfully submitted,

TUCKER ARENSBERG, P.C.

Bratjle%S’fTubﬁ, EXquire
PA Id. No. 28682

Beverly Weiss Manne, Esqunre
PA Id. No. 34545

Neil J. Grégorio, Esquire

PA Id. No. 90859

1500 One PPG Place
Pittsburgh, PA 15222

Tel.  (412) 594-5545

Fax (412)594-5619
Email: btupi@tuckerlaw.com
Attorneys for Plaintiff

LIT:337651.3 021894-1 20674




VERIFICATION

1, ‘Dea-n Simon, state tha't | am Division Prééfdent ofPlaintiff, Pro*Act, LLC, that | am
authbn‘zed to make this Verification on its behalf, that the facts contained in the foregoing
Complaint are true and correct to the best of my knowledge, mformatlon and belief, and that
| make this Venf catxon subject to the penalties of 18 Pa.C.S. §4904 relating to unswom

falsmcatvon to authormes

Dean Simon

Dated; Octobev'r l? , 2004




'backus@@z&inc. | s P.O. Box 585, DuBois, PA15801V

)

Pro:Act Specialities  Page 1 _ October 29, 2002

_ Forihe.‘deiivery ot g_knﬂé_pmmn,baby Carots, Type KP-50 B as fallows:
Prodyct requirements '

Capacity

'The machine is “hand-feq” and can.peel appnﬁximalely 80 pieces per mirte (5,400 pieces per hour)
Rerovery _ ‘ , » R
Depends enﬁrﬂx‘ on canrot siz'; and quality, . o ' ‘ -

Product is transported horizortally through the machine via a series of 16 pirs of sofi rollers, which
olate on a vertical axis. Six sefs of (2) spring-Joaded peeling knives is lucated between the rollers. There
are (B) sets of knives NiEh peel a tolal of (1%) “sides" of the product. - .

The green ends need to be pre-timmed prior to peeling the baby carrot, the length of the green ends.
needtobe culfo 10 2 The carrot will remain on the produq] and will not be cut. , -
Product is piaced on theinfeed table and manually moved forweird until the first set of sofl rransport
rollers grip the end of the product and draw it ihlo the machine. From then orL Ihe product is moved
automaticatlly through each peeling slation, Completely peejed product is auf matically discharged from
the machine. Peeling wadte falls direclly inlo crates f(aoed ‘below the chute, - -

The peeder is mounteq Separately on caster wheels, | v

Krives and rollers are easy and quickly removabie for deaning and thorough sanitation,

Includes smal table for feeding canots,

Tolal installed el‘ectric molor power is‘ 0.75 HP,
120 volts one phase.
Air requirements - 0 15¢f per minute deap and.dry air.at 116 ps,

+ Airsupply- system Is not included with the machine.
No watar required, . g

Construction

EXHIBIT

Worldwids Headquarters
P.O. Box 419
5900 AK Venlo

A

the Netherands




'backus&u@z&\.inc. s P.0. Box 585, DuBois, PA {5801

®  ProAd Specialites- : Page 2

Dimensions and weight o
TVinches long x 40 inchas wide x 55,11 inches high, 375 {bs,
Brice' formachine compiets as déscribed;

Spedial table-to load caruts with two hands into peeler

Cciober 29, 2002

US $ 35,500.00

US § 525.00

Addjtional special tabe for first peeler shipped 11/02 Us $ 525.00
Spare knives; 12 pieces per machinie, shipped 11/02 US 8 222 00
. Spare roflers, 32 pieces, shipped 11/02 Uss 900
' Total: Us $37,716.00- '
. ) . ]
. . ) ]
Ierms and copgitipne:
Delivery: ex works Venio, the Nethertands, unpacked, unlo g, exciuing transport,
. insurance and cusloms clearance, as per INGOTER) S 1990, .
Delivery Tima: Ready for shipment Ofl December 16th 2002, .
- Prices: Net excluding set-up, installation, customns fees, duties and

g costs.

commiski

Terms: 50% at tify

Guarantee: 1 year after Haji
{ailures. Not including consumables eg. milers,

Shipping Cost: Approximate cost s § 1,75{0.00 USD door to door,

To all our offers and quotations, to all orders given to us and to all

 ex-works on spare parts, m{ifz:ial.-and-oonstmcﬁun _

ives, ete. -

outside the Netheriands, and in the United States and Canada, the Metaalunie Condiions are
appticable, deposited.at the office of the Distiict Court'in Rotterdam, as they are according o the

latest text. All orders are subject 10 cancetlation fees,

Worldwide Headquarters
P.O. Box 419
5800 AK Venio
the Netherdands
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Praedipe to File
Certificate of Service was served via first class U.S. Mail, postage prepaid, this 1 +h _day of

February, 2005, to the following:

David J. Hopkins, Esquire
Hopkins Heltzel, LLP
900 Beaver Drive
DuBois, PA 15801

Hepro Gmbh
Am Bauhof 9, D-33129
Delbruck, Germany

W\ Brseic

Nell J. Gred’ono

LIT:351092-1 021894-120674
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William A. Shaw
Prothonotary/Clerk of Courts

IN THE COURT OF COMMON PLEAS CLEARFIELD COUNTY, PENNSYLVANIA

PRO*ACT, LLC,
Plaintiff,

VS.

BACKUS USA, INC. and HEPRO GmbH,

Defendants.

CIVIL DIVISION

No. 04-1663-CD

PRELIMINARY OBJECTIONS OF
DEFENDANT HEPRO GMBH TO
PLAINTIFF’S COMPLAINT

Filed on Behalf of Defendant,
HEPRO GmbH

Counsel of Record for This Party:

WAYNE W. RINGEISEN, ESQ.
Pa. |.D. #53550

REED SMITH LLp

Firm #234

435 Sixth Avenue
Pittsburgh, PA 15219
(412) 288-3131

(412) 288-3063 (Facsimile)

JURY TRIAL DEMANDED

PGHLIB-1551787.1-WWRINGEI 3/11/05 12:44 PM



IN THE COURT OF COMMON PLEAS CLEARFIELD COUNTY, PENNSYLVANIA
PRO*ACT, LLC, CIVIL DIVISION

Plaintiff, No. 04-1663-CD
VS.

BACKUS USA, INC. and HEPRO GmbH,

Defendants.
PRELIMINARY OBJECTIONS OF DEFENDANT HEPRO GMBH TO PLAINTIFF’S
COMPLAINT

NOW INTO COURT, through undersigned counsel, comes Defendant,
HEPRO GmbH (“Hepro”) and pursuant to Rule 1028 of the Pennsylvania Rules of Civil

Procedure files its preliminary objections to plaintiffs complaint averring as follows:

I. BACKGROUND

1. On or about October 22, 2004, Plaintiff, Pro*Act, LLC (“Pro*Act”)
filed a complaint against BACKUS USA, Inc. (“Backus”) and Hepro, asserting claims for
breach of express warranty, breach of implied warranty of merchantability, and breach
of implied warranty of fithess for a particular purpose, in connection with the sale of a
KP-50 carrot peeler (Plaintiffs complaint, 5). Backus has filed an answer denying
liability and asserting a new matter cross claim against Hepro. For the reasons set forth

below, both the Pro*Act complaint and the Backus’ cross claim must be dismissed.

Il. GROUNDS FOR PRELIMINARY OBJECTIONS

A. Lack of In Personam Jurisdiction

2. Specific jurisdiction is improper as neither the complaint nor the
crossclaim allege that Hepro has sufficient contacts with Pennsylvania to sustain this

Court’s jurisdiction over Hepro in this matter.



r

3. There are no “minimum contacts” with Pennsylvania alleged in
Pro*Act’s complaint relating to its’ claims in this litigation to satisfy “traditional notions of

fair play and substantial justice.”

4. General jurisdiction over Hepro is also improper as there are no
allegations in Pro*Act’'s complaint that Hepro is incorporated, formed or qualified as a
foreign corporation or entity under the laws of Pennsylvania, or has consented to this
Court’s jurisdiction. Further, there is no allegation in the complaint that Hepro exercises

a “continuous and systematic part of its general business within this Commonwealth.”

5. There are also no contacts with Pennsylvania alleged in the
complaint to support the kind of systematic, substantial or continuous contacts that
would constitutionally justify this Court's exercise of general personal jurisdiction over

Hepro.

6. There are no allegations that Hepro conducts any business in the
Commonwealth of Pennsylvania, other than the assertion that as to the underlying

transaction Backus was Hepro’s representative in the United States.

WHEREFORE, Defendant, Hepro GmbH respectfully requests that this
Court sustain its preliminary objections and dismiss Plaintiff Pro*Act, LLC's complaint

and the cross claim filed by Backus.

REED SMITH, LLP
435 Sixth Avenue
Pittsburgh, PA 15219
(412)288-3131

N}

Wayne'W. Rihgeisen
Pa. |.D. #53650

Counsel for Defendant, Hepro'



IN THE COURT OF COMMON PLEAS CLEARFIELD COUNTY, PENNSYLVANIA

PRO*ACT, LLC,

VS.

BACKUS USA, INC. and HEPRO GmbH,

AND NOW,

Plaintiff,

Defendants.

* *

CIVIL DIVISION

No. 04-1663-CD

PROPOSED ORDER OF COURT

this

day of

, 2005, wupon

consideration of defendant Hepro Gmbh’s preliminary objections, it is hereby

ORDERED, ADJUDGED and DECREED that the preliminary objections are sustained

and Pilaintiff's complaint and the cross claim of Backus USA, Inc are dismissed with

prejudice.

BY THE COURT:




CERTIFICATE OF SERVICE

| hereby certify that on this ‘ lO\ day of March 2005, a true and correct copy of

the foregoing PRELIMINARY OBJECTIONS OF DEFENDANT HEPRO GMBH TO

PLAINTIFF’'S COMPLAINT was served upon all counsel of record by U. S. Mail,

postage prepaid.

Bradley S. Tupi, Esq.
Tucker Arensberg, PC
1500 One PPG Place
Pittsburgh, PA 15222
(Counsel for Plaintiff)

David J. Hopkins, Esq.
Hopkins Heltzel, LLP
900 Beaver Drive
Dubois, PA 15801
(Counsel for Defefidant, Backus USA, Inc.)

by \aJ

WAYNE v@ RINGEISEN




IN THE COURT OF COMMON PLEAS CLEARFIELD COUNTY, PENNSYLVANIA

PRO*ACT, LLC,
Plaintiff,
Vs.
BACKUS USA, INC. and HEPRO GmbH,

Defendants.

CIVIL DIVISION

No. 04-1663-CD

PRELIMINARY OBJECTIONS OF
DEFENDANT HEPRO GmbH TO
DEFENDANT BACKUS USA, INC.’S
NEW MATTER

Filed on Behalf of Defendant,
HEPRO GmbH

Counsel of Record for This Party:

WAYNE W. RINGEISEN, ESQ.
Pa. I.D. #53550

BRIAN T. HIMMEL, ESQ.
Pa. I.D. #66086

FILED
MAR 28 2005-

™M 610

Wi(lfam A
Prothonotary/Clerk of Courts

el

REED SMITH LLp

Firm #234

435 Sixth Avenue
Pittsburgh, PA 15219
(412) 288-3131

(412) 288-3063 (Facsimile)

JURY TRIAL DEMANDED

PGHLIB-1551787.1-WWRINGEI 3/24/05 12:49 PM
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IN THE COURT OF COMMON PLEAS CLEARFIELD COUNTY, PENNSYLVANIA
PRO*ACT, LLC, CIVIL DIVISION

Plaintiff, No. 04-1663-CD
V8.

BACKUS USA, INC. and HEPRO GmbH,

Defendants.

* * * * *

PRELIMINARY OBJECTIONS OF DEFENDANT HEPRO GmbH TO DEFENDANT
BACKUS USA, INC.'S NEW MATTER

NOW INTO COURT, through undersigned counsel, comes Defendant,
HEPRO GmbH (“Hepro”) and pursuant to Rule 1028 of the Pennsylvania Rules of Civil
Procedure files its preliminary objections to defendant Backus USA, Inc.’s new matter

(“Backus”) averring as follows:

|. BACKGROUND

1. On or about October 22, 2004, Plaintiff, Pro*Act, LLC (“Pro*Act)
filed a complaint against Backus and Hepro, asserting claims for breach of express
warranty, breach of implied warranty of merchantability, and breach of implied warranty
of fitness for a particular purpose, in connection with the sale of a KP-50 carrot peeler
(Plaintiff's complaint, at 1[5). Backus has filed an answer denying liability and in its new
matter incorporating the allegations of paragraphs 1-66 of Pro*Act's complaint and
asserting a claim for indemnity and contribution against Hepro." For the reasons set

forth below, Backus’ new matter as to Hepro must be dismissed.

Backus improperly asserts its new matter, without a notice to plead, seeking indemnity and
contribution from Hepro pursuant to Pa. R.C.P. 1030(a) rather than properly filing its new matter
claim pursuant to Pa. R.C.P. Rule 2252(d). (See paragraph 68 of Backus' answer and new
matter).



ll. GROUNDS FOR PRELIMINARY OBJECTIONS

A. Lack of In Personam Jurisdiction

2. Specific jurisdiction is improper as neither Pro*Act’s complaint nor
Backus’ answer and new matter allege that Hepro has sufficient contacts with

Pennsylvania to sustain this Court’s jurisdiction over Hepro in this matter.

3. There are no “minimum contacts” with Pennsylvania alleged in
Pro*Act’'s complaint or Backus' answer and new matter relating to either of their claims

in this litigation to satisfy “traditional notions of fair play and substantial justice.”

4, General jurisdiction over Hepro is also improper as there are no
allegations in Pro*Act's complaint or Backus’ answer and new matter that Hepro is
incorporated, formed or qualified as a foreign corporation or entity under the laws of
Pennsylvania, or has consented to this Court's jurisdiction. Further, there is no
allegation in Pro*Act's complaint or Backus’ answer and new matter that Hepro
exercises a “continuous and systematic part of its general business within this

Commonwealth.”

5. There are also no contacts with Pennsylvania alleged in Pro*Act’s
complaint or Backus’ answer and new matter to support the kind of systematic,
substantial or continuous contacts that would constitutionally justify this Court’s exercise

of general personal jurisdiction over Hepro.

6. There are no allegations in either Pro*Act’'s complaint or Backus’
answer and new matter that Hepro conducts any business in the Commonwealth of
Pennsylvania, other than the assertion that as to the underlying transaction Backus was

Hepro’s representative in the United States.



WHEREFORE, Defendant, Hepro GmbH respectfully requests that this
Court sustain its preliminary objections and dismiss defendant Backus USA, Inc.’s new

matter crossclaim seeking indemnity and/or contribution from Hepro GmbH.

REED SMITH, LLP
435 Sixth Avenue
Pittsburgh, PA 15219
(412) 288-3131

| RRVANE
Wayne W. Ringeisen ' TN
Pa. I.D. #53550

Brain T. Himmel, Esq.
Pa. |.D. #66086

Counsel for Defendant, Hepro GmbH



IN THE COURT OF COMMON PLEAS CLEARFIELD COUNTY, PENNSYLVANIA
PRO*ACT, LLC, CIVIL DIVISION

Plaintiff, No. 04-1663-CD

VS.

BACKUS USA, INC. and HEPRO GmbH,

Defendants.

* * * * *

PROPOSED ORDER OF COURT

AND NOW, this day of , 2005, upon

consideration of defendant Hepro GmbH's preliminary objections, it is hereby
ORDERED, ADJUDGED and DECREED that the preliminary objections are sustained

and defendant Backus USA, Inc.’s new matter seeking contribution and/or indemnity

from Hepro GmbH is with prejudice.

BY THE COURT:




CERTIFICATE OF SERVICE

| hereby certify that on this Q‘m\ day of March 2005, a true and correct copy of

the foregoing PRELIMINARY OBJECTIONS OF DEFENDANT HEPRO GmbH TO
DEFENDANT BACKUS USA, INC.’S NEW MATTER was served upon all counsel of

record by U. S. Mail, postage prepaid.

Bradley S. Tupi, Esq.
Tucker Arensberg, PC
1500 One PPG Place
Pittsburgh, PA 15222
(Counsel for Plaintiff)

David J. Hopkins, Esq.
Hopkins Heltzel, LLP
900 Beaver Drive
Dubois, PA 15801
(Counsel for Defenflant, Backus USA, [nc.)

N b, J
WAYNE WORINGEISEN O\
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

PRO*ACT, LLC, CIVIL DIVISION

Plaintiff,
NO. 04-1663 CD

BACKUS USA, INC. and HEPRO Gmbh,

Defendants.

NOTICE TO PLEAD

You have been sued in Court. If you wish to defend against the claims set forth in the following
pages, you must take action within twenty days after this Amended Complaint is served, by
entering a written appearance personally or by attorney and filing in writing with the Court your
defenses or objections to the claims set forth against you. You are warned that if you fail to do
so the case may proceed without you, and a judgment may be entered against you by the Court
without further notice for any money claimed in the Amended Complaint or for any claim or relief
requested by Plaintiff. You may lose money or property or other rights important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE

IF YOU DO NOT HAVE OR KNOW A LAWYER,

THEN YOU SHOULD GO TO OR TELEPHONE THE OFFICE
SET FORTH BELOW TO FIND OUT WHERE YOU CAN GET LEGAL HELP.

Court Administrator
Clearfield County Courthouse
Clearfield, PA 16830
814-765-2641 ext. 1303



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

PRO*ACT, LLC, : CIVIL DIVISION

Plaintiff,
NO. 04-1663 CD

BACKUS USA, INC. and HEPRO Gmbh,

Defendants.

AMENDED COMPLAINT

Plaintiff, Pro*Act, LLC, by its counsel, Tucker Arensberg, P.C., makes the following

Amended Complaint against Defendants:

1. Plaintiff, Pro*Act, LLC, is a limited liability company organized and existing under
the laws of the State of Delaware with its principal place of business at 22 Lower Ragsdale
Drive, Monterey, California 93940.

2. Defendant, Backus USA, Inc., is a corporation organized and existing under the
laws of the State of Delaware with its principal place of business at 38 B North Brady Street,
DuBois, Clearfield County, Pennsylvania 15801.

3. Defendant Hepro Gmbh is a corporatidn organized and existing under the laws of
Germany with its principal place of business at Am Bauhof 9, D-33129, Delbruck, Germany.

| 4, Venue is proper in Clearfield County because Defendant Backus has its principal
place of business in Clearfield County and regularly conducts business there, and because
some of the events comprising the transaction at issue in this action took place there.

5. Defendant Hepro is a designer, manufacturer and merchant of mechanical

equipment, including carrot peelers.



6. Defendant Backus is Hepro's exclusive reseller of carrot peelers in the United
States and is a merchant with respect to such equipment.
7. Hepro has contacts with Pennsylvania as follows:

a. Hepro agreed to sell five KP-50B units to Backus, a Pennsylvania
corporation, over a nine-month period. See Purchase Order No. 05070 dated May 8,
2002 ("Purchase Order“), attached as Exhibit A, and Purchase Order Confirmation
attached as Exhibit B.

b. Hepro agreed to reserve Backus' exclusive selling rights to Hepro's KP-
50B machines. See Purchase Order (Exhibit A) and Purchase Order Confirmation
(Exhibit B).

c. Marc Broeren ("Broéren“) of Backus USA was designated the "lead
manager of Hepro" for purposes of facilitating the sale of Hepro's KP-50B peeler to
Pro*Act. See Purchase Order (Exhibit A) and Purchase Order Confirmation (Exhibit B).

d. Backus was the exclusive distributor of KP-50B peelers in North and
South America. See Letter dated January 23, 2003 from Broeren to Pro*Act attached as
Exhibit C. |

e. All payments by Pro*Act for Hepro's KP-50B were made payable to
Backus and delivered in the Commonwealth. See Pro*Act's checks attached as
Exhibit D.

f. Hepro billed Pro*Act for the KP-50B through Backus, Hepro's exclusive
dealer of KP-50B peelers. See Backus' Invoices attached as Exhibit E.

g. On at least one occasion, a KP-50B machine at issue in this action was
shipped into and out of this Commonwealth. See Joyce Logistics, Inc.'s Invoice and
Pro*Act's payment attached as Exhibit F. Joyce Logistics, Inc. is a Pennsylvania

corporation with its business address in Philadelphia.



h. Hepro, through Backus, sold and distributed at least 42 KP-50 peeler
machines in the United States. See email from Broeren to Pro*Act dated May 4, 2002
attached as Exhibit G.

i. Hepro used Backus to negotiate, sell, distribute, invoice, and collect
payments, as well as to serve as the point of éontact for purposes of rectifying problems
associated with Hepro's KP-50B machine.

8. Defendant Backus showcased Hepro’s newest design, the Hepro KP-50 peeler,
at a trade show in Los Angeles. The KP-50 was specifically designed to peel small/baby carrots
with tops.

| 9. The KP-50 peeler at the trade show was offered to Plaintiff as a demo to
determine the machine’s commercial viability. Based on initial tests, the demo KP-50 was not
commercially viable. However, Defendants Backus and Hepro represented to Plaintiff that
design modifications necessary for commercial viability could be made. In reliance on this
representation, Plaintiff agreed to proceed.

10. Defendant Backus observed PIaintiff’é then existing carrot peeling operation,
including the raW product used in the peeling process. In addition, Plaintiff shipped raw carrots
to Defendant Hepro in Germany on several occasions.

11. Pro*Act representatives traveled to Germany in 2002 to meet with Hepro
engineers to observe and discuss the suitability of the KP-50 carrot peeler to peel small/baby
carrots.

12. Hepro agreed to modify the KP-50 carrot peeler to ensure its commercial viability
for peeling the type of small/baby carrots provided by Plaintiff.

13.  The machine, as modified to peel small/baby carrots, was called the KP-50B.

14. Hepro is a merchant with respect to the KP-50B carrot peeler.



15. In designing the KP-50B, Hepro was fully aware of Pro*Act's specific purpose, to
peel small/baby carrots for commercial sale.

16. Hepro both expressly and impliedly warranted the KP-50B as suitable for this
purpose.

17. In reliance upon Hepro's representations regarding the suitability of the KP-508
for Pro*Act's particular purpose, Pro*Act ordered two KP-50B carrot machines, together with
related equipment.

18. Upon information and belief, Backus is Hepro's exclusive sales representative in
the United States.

19. Backus is a merchant with respect to the KP-50B carrot peeler.

20.  On October 29, 2002, Backus sent an order confirmation for one KP-50B to
Pro*Act. The order confirmation is attached to this Amended Complaint as Exhibit B.

21. Backus' order confirmation specifically described the KP-50B as "for Baby
Carrots," and referred to it as a "knife peeler for baby carrots." Raw product requirements were
specifically described as “Carrots not less than 3.0 inches long and with a diameter not less
than approximately 0.5 inches and not more than approximately 1 1/8 inches. There is not [sic]
restrictions [si¢] on the maximum length to be used.”

22, Backus both expressly and impliedly warranted the suitability of the KP-50B for
Plaintiff's particular purpose, namely, the peeling of small/baby carrots for commercial sale.

23. The first KP-50B carrot machine was delivered to Pro*Act in November 2002. At
this time, the second KP-50B was already in production.

24, The first KP-50B was installed in Pro*Act's facility in December 2002. As soon
as the machine was put into use, the machine jammed, making commercial use an impossibility.

25. Plaintiff immediately notified Defendants of the jamming and requested action to

resolve the problem.



26. Anticipating that Defendants would resolve the problems with the first KP-50B,
Plaintiff in good faith accepted delivery of the second KP-50B machine in the Spring of 2003.

27. Commercial viability of operating two KP-50B carrot peelers required purchase of
a wash line system consisting of two parts: (1) a wash line; and (2) a chiller. Plaintiff ordered
the wash line system from Defendant Backus.

28. After delivery, Plaintiff discovered that the wash line chiller unit had been omitted.
Without the wash line chiller, the wash line system could not support two carrot peeling
machines as designed and could not function as represented by Defendants.

29. Plaintiff immediately notified Defendants that the wash line chiller had been
omitted from the shipment.

30.  In August 2003, Defendants furnished the missing wash line chiller and the
second KP-50B carrot machine was placed into operation. It experienced the same jamming
problems and low production output that had been experienced with the first KP-50B machine.
Both machines performed so poorly that their commercial utilization was simply not feasible.

31. On August 18, 2003, Plaintiff took_ both KP-50B machines out of service because
of their unsatisfactory performance. Once again, Plaintiff notified Defendants of the problems
Plaintiff was experiencing with the machines.

32. Defendant Hepro sent two of its engineers, Oliver Schipp and Christoph Protte,
to Los Angeles to observe and videotape the production process to determine design
modification requirements.

33. In October 2003, Plaintiff sent both KP-50B machines back to Hepro in Germany
at Defendant Hepro’s request. Representatives of Plaintiff traveled to Germany to work with

Hepro engineers in an effort to resolve the problems.



34. In November 2003, Hepro returned one of the KP-50B machines to Plaintiff. As
soon as it was placed into service, the same jamming problems recurred. The machine was
taken out of service again in December 2003.

35. In February 2004, Defendants notified Plaintiff that the second KP-50B machine
had been repaired and had performed satisfactorily during testing. Hepro shipped the machine
to Plaintiff in February 2004. It was received and installed in April 2004.

36. During initial testing, the second KP-50B machine jammed frequently, yielding a
production rate too low for commercial viability. Pro*Act again took the machine out of service.

37. Plaintiff has requested a refund from Defendants for both KP-50B machines.
Defendants have refused.

38. Plaintiff has incurred damages as follows:

a. Over $78,000 for two non-functional KP-50B carrot peeler machines;

b. Over $80,000 for related equipment;

C. Approximately $2,500 for shipping costs;

d. Approximately $4,600 for travel expenses;

€. Approximately $30,000 to upgrade electrical facilities to accommodate the
carrot peelers;

f. Extra costs associated with a five-year lease extension required by

Plaintiff's landlord in exchange for permission to perform the electrical

upgrade;
g. Lost production and lost profits; and
h. Other damages.



COUNT |

BREACH OF EXPRESS WARRANTY
(vs. Hepro)

39.  The allegations of paragraphs 1 through 38 are incorporated by reference.

40. Hepro expressly warranted that the KP-50B carrot machine would peel
small/baby carrots in Plaintiff's commercial setting. This warranty was part of the basis of the
bargain between Plaintiff and Hepro.

41.  The KP-50B failed to conform to Hepro's warranty.

42.  As aresult of Hepro's breach of express warranties, Plaintiff has incurred
damages.

WHEREFORE, Plaintiff demands judgment against Defendant in an amount to be
determined at trial, together with costs, attorneys’ fees and such other relief as the Court deems
just.

COUNT I

BREACH OF EXPRESS WARRANTY
: (vs. Backus)

43. The allegations of paragraphs 1 through 42 are incorporated by reference.

44. Backus expressly warranted that the KP-50B carrot machine would peel
small/baby carrots in Plaintiff's commercial setting. This warranty was part of the basis of the
bargain between Plaintiff and Backus.

45, The KP-50B failed to conform to Backus' warranty.

46. As a result of Backus' breach of express warranties, Plaintiff has incurred

damages.



WHEREFORE, Plaintiff demands judgment against Defendant in an amount to be
determined at trial, together with costs,' attorneys' fees and such other relief as the Court deems
just.

COUNT Il

BREACH OF IMPLIED WARRANTY OF MERCHANTABILITY
(vs. Hepro)

47. The allegations of paragraphs 1 through 46 are incorporated by reference.

48. Hepro impliedly warranted to Plaintiff that the KP-50B would be fit for the ordinary
purpose for which the machine was to be used, namely, peeling baby carrots.

49. The KP-50B was not of merchantable quality. It jammed so often that it could not
be producti‘vely used in a commercial setting.

50.  The KP-50B machines supplied by Defendant were not fit for their ordinary
purpose.

51.  As a result of Hepro's breach of warranty, Plaintiff has incurred damages.
WHEREFORE, Plaintiff demands judgment against Defendant in an amount to be
determined at trial, together with costs, attorneys' fees and such other relief as the Court deems

just.

COUNT IV

BREACH OF IMPLIED WARRANTY OF MERCHANTABILITY
(vs. Backus)

52. The allegations of paragraphs 1 through 51 are incorporated by reference.

53. Backus impliedly warranted to Plaintiff that the KP-50B would be fit for the
ordinary purpose for which the machine was to be used, namely, peeling small/baby carrots.

54.  The KP-50B was not of merchantable quality. It jammed so often that it could not

be productively used in a commercial setting.



55, The KP-50B machines supplied by Defendant were not fit for their ordinary
purpose.

56. Asa .result of Backus' breach of warranty, Plaintiff has incurred damages.
WHEREFORE, Plaintiff demands judgment against Defendant in an amount to be
determined at trial, together with costs, attorneys' fees and such other relief as the Court deems

just.

COUNT V

BREACH OF IMPLIED WARRANTY OF FITNESS
FOR A PARTICULAR PURPOSE
(vs. Hepro)

57.  The allegations of paragraphs 1 through 56 are incorporated by reference.

58.  Atthe time Hepro agreed to sell and Plaintiff agreed to buy the two KP-50B
machines, Hepro knew Plaintiff's particular purpose for the machines, namely, peeling
small/baby carrots.

59. In purchasing the KP-50B machines, Plaintiff relied upon the skill and
engineering judgment of Hepro to design and furnish suitable machines.

60. The machines furnished were not suitable for Plaintiff's particular purpose. To
the contrary, they jammed so often that they had to be taken out of service.

61. As a result of Hepro's breach of warranty, Plaintiff has incurred damages.

WHEREFORE, Pilaintiff demands judgment against Defendant in an amount to be
determined at trial, together with costs, attorneys' fees and such other relief as the Court deems
just.

COUNT VI

BREACH OF IMPLIED WARRANTY OF FITNESS

FOR A PARTICULAR PURPOSE
(vs. Backus)

62. The allegations of paragraphs 1 through 61 are incorporated by reference.



63. At the time Backus agreed to sell and Plaintiff agreed to buy the two KP-50B
machines, Backus knew Plaintiff's particular purpose for the machines, namely, peeling
small/baby carrots.

64. In purchasing the KP-5OB machines, Plaintiff relied upon the skill and knowledge
of Backus to furnish suitable machines.

65. The machines furnished were not suitable for Plaintiff's particular purpose. To
the contrary, they jammed so often that they had to be taken out of service.

66.  As a result of Backus' breach of warranty, Plaintiff has incurred damages.

WHEREFORE, Plaintiff derhands judgment against Defendant in an amount to be
determined at trial, together with costs, attorneys' fees and such other relief as the Court deems

just.

Respectfully sybmitted,

y e —
Bradigly 5. Tupi, Ekquire
PA Id*No. 82
Beverly Weiss Manne, Esquire
PA Id. No. 34545
Jeanne M. Stancampiano, Esquire
PA Id. No. 89078

1500 One PPG Place
Pittsburgh, PA 15222

Tel. (412) 594-5545

Fax (412)594-5619
Email: btupi@tuckerlaw.com
Attorneys for Plaintiff

LIT:356087-1 021894-120674
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3-JAN-20B3 18:47

. May 14 ud ‘U:z:

UAN:BACKUS USA 8143756909
Z9p . :

TOT: 80

18316554296

000-000-0000

Backus USA, Inc.

P:is2

PG, Box S5 DBaFs, PA 15507 Phane’ BT 3750000 T 515555
Company Name; ' T :
XXX New Equipmen
Hepro- Spare Parls
Christophe Protie Waranty, please explain in special
. . X : * instructions.
Purchase Orderx #5050
RPIE ToBe Advised BRIYE  Backus USA
PO Box 585
DuBals, PA , 15801
PXYSIENT NETHOD :
Chock ATt. enciosed | Purchase order nurmer
Cred? card Card typo | Substiufions akowed? No
1} : Cartt number ‘| Beckorter alowed? No
On account | XX| Account no, - Ship via . [T Be Adivsed
i '(#mmqmuﬂahhwmcnbnsbdw)
coD FOB dastinetion ]
Tex exempt | X Exemption o, -1 Dete ardiered May 08, 2002
' ; | Dedvery Date Requested By Isee below
Please supply the following items ; '
i 18 BESCRIPFEION W1 | Gy | UwTeosT | OO ]
Per discussions of Marc:Broeren, snd as
isted below;
oY Call purchase.order on. (5) KP-508 units * | ea, 5
utactured -to new specifications.-per
ched.and per discussions with Marc
. Bickiis USA'has (8) months 1o

complete sale of 8H-{5}- machines, or
Backus USA wifl be charged full amourt
Isted. Otherwise, balance due-as machines

time thereaftor tpon successful sale(s)
is includes wrclusivity of machines snd- .

parts, Machines must performto.

first.machine, All $$.in Euros,
One (1) year guarantee on al| machines.

ifications:and 19)-months canrot begin .
il 1t machine s accepted - (12) weeli defivery

Lerry Salone . 53102
Ordored by and

Lamy Salone 5/8/02
Approved by Md?&

SPEO. MSTROCTIONS
: Marc Broeren of Backus USA to be lead manager of Hapro for comact

——

Shipping charges

Handling charges

Insurance

Tex rafe m : Tax
T

Hrst-machine-in 12 weeks, ready for shipment.

EXHIBIT

A




1

| "backusw:@.&inc. s P.O. Box 585, DuBois, PA 15801

Pro:Act Specialities ‘ Page 1 October 29, 2002

For the delivery of a kpife_peeler for. baby carrots, Type KP-50 B as follows:
Product requirements

Canots not less than 3.0 inches long and with a diameter not less than approximately 0,5 inches and not
more than approximately 1 1/8 inches. There is not restrictions on the maximum Jength 1o be used.

Capgcity .

The machine is ﬁand-fed‘ ‘and'can peel approximalely 90 pieces per minuie (5,400 pieces per hour).
Retovery

Depends erm'relx on carrot size and quality. . . : -
Function of the machine

Product is transported horizortally through the machine via a series of 18 p3irs of soft rollers, which

rotate on a verlical axis, Six sets of (2) spring-loaded peeling knives is located between the rollers. There
are (6) sets of knives whith peel a tolal of (12) “sides” of the product. :

The green ends need to be pre-ttimmed prior to peeling the baby camot, the iength of the green ends
needto be cul'ta 170 2 The carrot tail will remain on the pmduq‘ and will not be cut.

Produdt is placed on the-infeed table and ﬁtanually moved forward until the first set of sofl 1ransport
rolters grip the end of the prodirct and draw it inlo the machine. From then mL the product is moved
automatically through each pegling sialion, Completely. peeled product is automalically discharged from
the machine. Peeling waste fails directly into crates ?laced below the chiute,

The peeler is mounteq separately on caster wheels, :

Knives and rollers are easy and quickly removabie for deaning and tharough sanitation.

Includes small tabie for feeding canots.

Technical data

Tolal installed electrig Mvlor power is 0.75 HP.

120 volts one phase.

Air requiremnents - 0,15¢f per minute clean and.dry air.at 116 psi.

Air-supply system is not inciuded with the machine,
No water required,

ssinitnuﬂlgn

The canot peeler is constructed of 304 stainless steel excapt for the motor drive, bearings, and electrical
panet.

Worldwide Headquarters
P.O. Box 419
5900 AK Venlo
the Netherlands




backususaine. s P.O. Box 585, DuBois, PA 15801

Pro-Adt Specialities- Page Z' October 29, 2002
Dimensions. and weight )
71inches long x 40 inches wide x 55,11 inches high, 375 |bs.
Prce’ formachine completé as déscribed; : . US $ 35,500.00
Special tabte toload canruts with'two hands into peeter - - Us § 525.00
Addifional spedial table for first peeler shipped 1102 Us § 525.00
Spare knives, 12 pieces per machirie, shipped 11/02 ’ Us § 222 00
Spare rollers, 32 pieces, shipped 11/02 US 394400
Total: Us 337,716.00
Terms and conditions:
Delivery: ex works Venlo, the Netherlands, unpacked, unloaded, excluding transport,

insurance and customs clearance, as per INCOTERMS 1990.

- Delivery Time: Ready for shipment ot( December 161h 2002

"Prices: Net excluding set-up, installation, customs fees, duties and
commis%ion‘ cosis.
R - :

Terms:

Guarartee:

; ex-works on spare parts, material,-and-constrnuction
failures. Not including consumables e.g.. rollers, knives, etc.

Shipping Cost: Approximate cost is § 1,7q0.00 USD door to door.

Metaalunie Conditions:

To all our offérs and quotations, 1o all orders given to us and to atf contracts conctuded with us
outside the Netherlands, and in the United States and Canada, the Metaalunie Conditions are
appticable, depasited.at the office of the Distiict Court'in Rotterdam, as they are according fo the
latest text. All orders are subject 10 cancellation fees, _

Worldwide Headquarters
P.O. Box 419
5800 AK Venlo
the Netherlands



' 23-JAN-2093 18:43  UAN:BACKUS USA B143756509 mf-ememsssqe%
. ' : : P:a/2

baCkUSMgl‘Nnc- 5 P.0. Box 585, Dubois, PA 15801

FAXMESSAGE
-Date . 23 January 2003 _' ‘ Fax ref. No.. MB
To : PROACT :
Fax No. :
Attn. ~: Bonnie
From : Marc
Subject : Contract
Page : lof !l
Bonnie,

Here is the P.O. agreement we as Backus USA Inc. have with Hepro-Germany.

It is a P.O. for 5 machines we have committed to sell within 12 months (the 9 months in the contract
was re-negotiated). It’s a call P.0. so we can ask for a machine whenever we want just as long as we
‘have purchased ail 5 machines before 11/1 2003. That’s the date the first machine arrived in the USA.
We are the only company that can sell these machines into North and South Americas.

~ We will be waiting for your reply as agreed before February 20th. (45 days).
If you have ah)( questions please contact Dean so we can discuss.

Kindest regards,

Marc Broeren
Backus USA Inc.

TEXHIBIT

Worldwide Headquarters ! USA Office
P.O. Box 413 . Phone : 814-375-6993
5300 AK Venlo o Fax :B14-375-6909

" the Netherlands o.mail : march@backususa.cf§
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. ‘ WELLS FARGO BANK R
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105 ANGELES, CA 90021 | ' o .
213) 8956968 .
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Subtotal ~17,750.00

- Sales Tax
. Total Invoice Amount 17,750.00
Check No: Paymert Received 0.00

TOTAL $17,750.00"
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adl oxr any part of this l

' l_ invoice must be submitted |
Fto Backus USA in '

4 I writing within 7 ’
’ } days of the invoice ,'
B

I

|

I

|

I

: ( seven
| : | date on this invoice-
|

I

I

|

,..
!
I
I

Subtotal
Sales Tax

Total Invoice Amount
Cheek No: Payment Received
b : TOTAL

I |
I I
[ |
. I
I I
F !
! I
[ I
| I

Continued
Continued
Continued
Continued .

Continued
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', May 0B 02 03:51p 305-026-0830 o =,z
Backus USA, Inc. Invoice
F.O. Box 585 lnvoice Numbar:
DuBois, PA 15801 325

Invoice Date:
. ‘ May B, 2002 .
Voice:  814-375-6999 Page:
Fax: ' 814-375-5509 .1
' Duplicate '
Sold To: Ship To '
Pro-Act Specialities -
1205 Wholesale Street
Los Angeles, CA 90021
Usa )
: " Customer ID : Customer PO ; Payment Terms :
| 160 | Dean ] Upon Receipt |
: Sales Rep - : Shipping Msthod : Ship Date | Due Date |
| l Best Way. 1. 7/31/02 1 5/8/02 l
1 Quantity | Hem } Description .. UnitPrice | Bxtension |
' 1.00 ! s i down paynent of the , 17,750-00; 17,750.00}
’ ' ' KP-50 B carrot peeler as | A
l ' per quotation that was J | ,
| | | faxed on 05-03-02, it is = | ! ‘
| | | attached. Total cost of i ! |
| I | the machine is 335,500.00 | ! I
l | | USD. ' - ! [ ]
I {2 | Please pay to: | 1 |
| ! | Backus USA, Inc. ] | |
| | | 2.0. Box 585 | | !
| | | DuBocis, PA 15801 | | ]
| | | Y ] ] |
| I ) 11 amounts in US dollars. | | ]
| ! | ] { |
! | I | | !
! | | ] | |
| I I I | ]
N | l ! I !
] | | f | |
| ! | | ! -
| 1 | | ! l
| | | ! l |
] l | | I li
| | | I '
| 1 I ! ! !
Subtotal 17,750.00
Sales Tax
. Total Invoice Amount . 17,750.00
Check Na: . Payment Received 0.00 -
TOTAL $17,750.00
Clk 11304
spbls oe®

EXHIBIT

Slow
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!
|
!
I
I
!
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i
!
|
!
!
|
I
I
!
!
!
I

"Dec 09 02 03:16p

Backus US2, Inc.
P.O. Box 5B5
DuBois, PR 15801

Voice:  814-375-6999
Fax: 814-375-6909

Sold To:

Pro~Act Specialities.

1205 Wholesale Street
Los Angeles, CA 50021

USA

Customer 1D
160
Sales Rep

Quantity

| Item
1.00 ’I
|

I
!
I
|
|
|

GG0-000-6000 p.c
Invoice
invoice Number:
908
lnvoice Date:
Dec 9, 2002
Page:
.1
Duplicate
~Ship To
Customer PO : Payment Terms :
Dean S. | Upon Receipt 1
Shipping Method : Ship Date ' DueDate :
Best Way { 11/1/02 1 12/8/02 I
|, . Description | UnitPrice | Extension |
I\Last 50 % payment on the | 17,750.00! 17,750.00!
KE-50 B Carrot Peeler as I | I
per quotation that was | ! I
faxed over to you on o I |
| 05-03-02. Total cost of | ! [
| the machine is $35,500,00 | I I
| USD. | J i
| Please pay to: | | |
| Backus USA, Inc. | | |
{ P.O. Box 585 . [ | |
| DuBois, -PA 15801 | | |
' N . | { ]
211l amounts in US dollars. i I |
Customexr shall pay i | |
I invoice to the payment ’ I I
I due date terms on this I | |
invoice. Objection to | | ]
I all or any part of this | |
! invoice must be submitted I .
to Backus USA in. ! !
writing within 7 { seven I I f
') days of the invoice ; : :
| -
- | ! |
| | ! {
] | ! I
" subtotal Continued
- Sales Tax Continued
Total Invoice Amount Continued
Check No: Payment Recsived Continued
TOTAL

Continued

A\



Dec 0S 02 03:16p

Backus USA, Inc.
P.O. Box 585
DuBois, PA 15801

Voice: B14-375-6999

Fax: £§14-375-6909

o ——— et —— —— —— . — — o — — e —— ot —— o e e e e

Sald To:

Pro-Act Specialities,

1205 Wholesals Stxeet

Los Angeles,
USA

Customer ID
160
Sales Rep

Quantity ltem

0GG-538-0060C p.3
Invoice
Invoice Number:
-908
Invoice Date:
Dec 8, 2002
Page:
- 2
Duplicate ¥
' Ship To
CA 950021
: Customer PO { Payment Terms ;
| Dean S. l Upon Receipt |
} Shipping Method ; Ship Date ', DueDate {
, Best Way | 11/1/02 | 12/9/02 |
0 Description | UnitPice | Extension |
Idate on this invoice. l } }
lAbsence of wiitten '
notification of objection 1 l l
| constitutes acceptance of ! ! |
| invoice and payment ! } {
| terms. A 1 1/2 % per ! | I
| month interest penalty is | { {
| effective on all unpaid | | |
| balances. In the event ] | |
| client does not pay this | i |
| invoice in listed and | | |
| agreed upon ,terms | 1 g
| and collection | ] I
lproceedings become ! I |
l necessary, Client hereby | 1 |
| agrees to reinburxse | | l
Backus USA for all legel | 1 l
' and collection fees and | |
| other costs, including ! | |
| accumilated intexest as I |
| 1isted above, associated ! ! .
| with the collection of } } i
] . B
I { ! {
| | | b
I | ! |
Subtotal Continued
Sales Tax Continued
Total Invoice Amount Continued
Check No: Paymertt Recsived . - Continued
TOTAL Continued



’

Dec.08 02 03:17p

Backus USA,

. e —— . — —— —— T i — —— w— — A Tt — it S —— —— S G — u— — oo

| Voice:
~Fax:

Customer [D

 Sales Rep

: iy

Sold To:

Pro-Act Specialities.

1205 Wholesale Street
Los Angeles, CA 50021
USA

160

Inc.
P.0O. Box 585

DuBois, PR 15801

£14-375-6999
B14-375-6509

em

Customer PO
Dean -S. '
" Shipping Method
Best Way

f Description

I the outstanding invoice.A
‘mechanics lien is assumed

in place for the

equipment described

| in this invoice,

| applicable, until the
‘| invoice is paid in full.

Check No:

if

E-N

Invoice
invoice Number;
S08
invoice Date:
Dec 8, 2002
Page:
: -3
Duplicate ?
-Ship To
: ‘ Payment Terms }
| Upon Receipt i
: Ship Date I DueDate :
| 11/1/02 . 1 12/9/02 |
] UnitPrice | Extension |
[ | ]
| | ]
| { |
| | |
| ! |
] I !
! | !
! l |
| | ]
| I |
| | |
| | I
| [ |
l | !
! | |
{ } |
| J |
| [ I
! ! {
] | o
‘ ! |
| o ]
| l |
| |- I
| 3 |
Subtotal 17,750.00
Sales Tax
Total Invoice Amount 17,350.00
Payment Received 0.00

TOTAL $17,750.00
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TOTAL

Mea

Packus USA, I Invoice
ackus , Inc. »
P 0. Box 585 Invoice Numsbgeg.
DuBois, PA 15801 )
. Invoice Date:
Dec 2, 2002
Voice: 814-375-6953 Page:
Fax: 814-375-6909 1
' o Duplicate
Sold To: ' | Ship. To
Pro-Bct Specialities
1205 Wholesale Street’
Los Bngeles, CA 90021
UsSa .
‘I Customer ID Il Customer PO : Payment Terms :
| 160 | Dean Simons . | | Net 30 Days |
|‘ ' Sales Rep : { Shipping Method : Ship Date - | Due Date }
| | Best Way | 11/6/02 i 1/1/03 |
I Quantity | ltem l Description | UnitPrice | Extension
! ~1.00! | Shipping cost on the ‘ 1,985.00: 1,285.00
l ] l KP-50 B Carrot Peelex I
| o | from Europe. I I
| 1.00 | | customs cost on clearing 1  515.99 | 515.99
| | | the KP-50 B Carrot Peeler | =
| | | into the US. : |
B ]2 | Please pay to: | ]
I | . | Backus USA, Inc. | |
|- | | P.O. Box 585 [ |
1 | | DuBois, PA 15801 | |
| | | . | I
| | lAll amounts in US dollars. | ]
[ 13 | Customer shall pay | I
| | I invoice to the payment l |
due date terms on this
g | | - ] |
| | | invoice. Objection to I l
| = [ all or any part of this | |
invoice must be submitted .
l l | to Backus USA in ! '
l lg | writing within 7 ( seven | '
l l | } days-of the invoice I l
| | | date on this invoice. : ll
| I l
! I | | !
| | | | l
N | ] i l
Subtatal Continued
Sales Tax Continued
Total Invoice Amount Continued
Check No: Payment Received Continued
Continued



e 11 M ULl 10N

Backus USA, Inc. -
P.0O. Box 585
DuBois, PA 15801

814-375-6999
£14-375-6908

Voice:
- Fax:

Sold To:

Pro-Act Specialities |

ren SpEecl1altlies HCCT

vept

1205 Wholesale Street
los BAngeles, CA 90021

Usa
I Customer 10
] 160
: Sales Rep
|

' Quantity ltem

I
|
I
I
I
N

I

|
|

Customer PO

Dean Simons

I
I
Shipping Method :
Best Way |

Description

Absence of written
notification of objection
constitutes acceptance of

| invoice and payment

!
|
!
|

|
|
1
1
|
!
!
|
1
|
I
|
I
[
|
1
|

Check No:

terms. A 1 1/2 % per
month interest penalty is
effective on all unpaid
balances. In the event
client does not pay this
invoice in (listed and
agreed upon terms

and collection
proceedings become
necessary, Client hereby
agrees to reinburse
Backus USA for all legel
and collection fees and
other costs, including
adccumulated interest as
listed above, associated
with the collection of

the outstanding invoice.A

Total Invaice Amount
Payment Received

21d ¥do-byvy/

‘Ship Date o
11/6/02

|
I
I
I
I
I
|
|
I
I
I
I
I
I
I
I
|
|
I
I
l
!
I
I
|
I

pP.10

Invoice

Invoice Number:
B 893

Invoice Date:
Dec 2, 2002
Page:
"Duplicate Cy

Payment Terms :
Net 30 Days |
Due Date I

| 1/1/03 I

Unit Price Extension”

I
[
I
I
I
I
I
|
I
I
I
I
I
I
|
I
I
I
I
|
I
I
I
I
I
I

Continued
Continued
Continued
Continued

Subtotal
Sales Tax

TOTAL Continued



LeL 44 UL ULy

ren op'ec1a.llt1es HCCtT uUept 213 "838o-bd/Y

] p.11
VoICce
Backus USA, Inc. | I N.Olcof
p.0. Box 585 nvoice Um;_gg
DuBois, PA 15801 .
Invoice Date:
- ‘ Dec 2, 2002
‘Voice:  814-375-6999 ' _ : - ~ Page:
Fax: 814-375-6909 o - : ' 3
A ‘ Duplicate
Sold To: , ~ ShipTo
Pro-Bct Specialities
1205 Wholesale Street
Los BRngeles, CA 90021
UsSha '
Customer ID } ~~ Customer PO : Payment Terms }
160 - | Dean Simons ' | Net 30 Days |
Sales Rep i . Shipping Method : ShpDate | DueDate :
' | Best Way { 11/6/02 1 1/1/03 |
| Quartity | ftem ! Description | - UnitPrice | Extension
! o | mechanics lien is assumed I |
! ' l'in place for the I |
l ! l equipment described | l
I ls | in this invoice, if ‘ I
A - | applicable, until the | l
[ | | invoice is paid in full.. | |
| . | | |
3 | I I l
| | | l |
] ! | ) | !
| | | I |
I I I | |
| I | ! o
| I l [ |
| | I | |
[ - I ! ] !
| ! | ! |
! I I | I
| | | | l
| | | | |
I | | | |
| ! | | I
| ! | ! |
l ! I I |
! | | l |
Subtotal 2,500.88
Sales Tax
Total Invoice Amount 2,500.98
Check No: ' Payment Received 0.00

TOTAL $2,500.99
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Co - - . -4
; Mar 05 03 10:l4a 000-000-0000 LA

Backus USA, Inc. o . | .IDVO_I\
P.O. Box 5BS ' _— nvoice Number:

DuBois, PA 15801 ~ Bos
S Invoice Date:
- : _ Nov 8, 2002
Voice:  814-375-6999 Page:
Fax: 814-375-6909 : ] ; ‘ '3
: ' Duplicate '
Sold Ta: . ' Ship To
~Ero-Act Specialities -
" 1205 Wholesale Street
‘Los Angeles, 'CRA -90021
USA
: Customer ID ; . Customer PO : Payment Terms }
I . 160.. | - Verbal Dean... . ] ' Upon receipt 1
P ' | — Best Way | 12/23/02 © . ..12/8/02 |
| Quantty | Jtem. I - Description | UnitPice | Extension |
{ ' ! ‘ ' Srith the collection of ! : I
' | the ‘vatstanding imvoice.n i !
! ! 'mecha:n.cs lien isiassumed | l !
! | | in. place for the [ ' I
! | . I equipment described I ' !
! 18 b:in rhie_drwoice, if I ! |
| I | applicable, until the | | |
| } 4. dnwaice. _is-paid in ﬁL‘Ll ! | |
l ] I- ! I I
| | - I | l
| 1 | I
3 A | | i
I i | j
! 1 ! l
1 ] ! |
! } ! |
] -1— ) ] ]
r Sh-cer HE ! | |
| Sloles 35,9630 | | |
| ' [ I |
] - ' ] I I
: VODS vLING gk\ﬁ‘f)ﬁ\ : | ; :
b !
l | ] }
' S WD :
S YL o _ Subtotal 33,650.00
Salas Tax '
- Total Invoice Amount 33,650.00
Check No: " Payment Received 0.00
e 1843 7} le> 20,190 | TOTAL $33,650.00 o
cv 1SHey uhrler V34T ' M
—_— o
’ : 33 060~ ’ o —-75—)‘3‘17’?—‘3‘“1'
& — - B a1
PNt A T &

35,9270
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' Mar 05 03 10:142

Backus USA, Inc.
P.0O. Box 585
DuBois, PA 15801

T JpFCLlal Lees ALV UBeR L

Voice: 814~-375-6599 -

Fax  814-375-6509

Pro-Act Specialities.

1205 -Wholesale -Street

~Los.Angeles, .CA

usa

139 033970010/

808

00B-000-0000 p.3
Invoice
invoice Number:
Invoice Date:
Nov 8, 2002
Page:
. ? 2
Duplicate
Ship To
.80021
.l Verbal Dean 1 _ Upon receipt [
:. El_' g Mettiad . : . ShipE ] Due D - :
| Best Way | 12/23/0x -4 12/8/902 |
| . Description .. | .UpitPrice . | .. Extenson |
I')‘"'days. of the invoice »l ! ‘
taate on this invoice:. - _‘ ’ .
J-:hbsem;e'—of- written - ! !
Y aptification of- ebjection | I !
ftconstitures-acceptance -of | I !
linvoice-and payment . ) I !
~lLtems.. A1 1/2 § per 1 l |
~Lnaath4n£e~r—estpea&11y1;s -] | |
{effective on-all uppaid - . | | ]
.- .ibalances. In.the event ... | | {
.+}client does mot- pay- this - | [ i
pAovaice: in listed and | S i
4-2greed. upon .terms | I 1
) 'll proceedings -become I ! |
T necessaxry, Llient hereby. | l I
1 agrees o reinburse | | |
Backus UsA for all legel
t‘-angi- caliection fees and - I !. l
_t other cests,- including. L ‘ l
| accumiated: interest.as | I I
{ Iisted aboxze, -asgociated : : ]l
] ‘ 1 | |
|- | [ !
| | ] |
Subtotal Continued
Sales Tax Continued
Total Invoice Amount Continued
Check No: . Payment Received Continued
TOTAL Continued



1.

+ mar 05 03 10:142 000-000-0000 ‘ p.2
Aackus DSA, I Invoice
ackus . Inc. . _
P.0. Box: 585 kgl

DuBois, PA 15801 .
. . invoice Dale:
: ' Nov 8, 2002
Voiee:  $14-375-6899 - : . - Page:
Fax 814-375-£6909 ' )
o Duplicate’ ¢
soldTo:. | | ship To |
~Pro-fct Specialities . : S
- 1205.Vhalesale Street
Los-Angeles, CA 90021
UsSA
{ Cuslomer 1D _ : Customer PO - : Payment Terms -
. | .. 1€0. L. Verhal .Dean .. | Upon recelipt
: Sales Rep ' : Shippinig Méthod : : shpDate . . DueDate
i | ....Best Way i .12/23/02 | 12/8/02
) omfly | tem Descripfon. | UntPrice | Bxonson |
l 100! 4 ewr.2000/500 Washline. | 33,650.00 "33,650.00!
2 | T system. with Heat I I |
b l | Exchangexr and . } ! I
l | | Refrigexration Uait, total -! I |
I R I cost ¥s $ 33;650.00 Usp. | ! l
| I J_PLEASE BAY ONLY -DOWN ] ] !
] b } BAYMENT OF-40% -, | | |
1 y J 513,460, 00 DSD. l | I
| 12 [ Rlease pay-to:: i | |
] . . |. Backus. DSA,.. Inc. | | ¥
| | .} B-0O: Box .585 | I ]
| i im:ﬁm, A 15821 | I |
[ I
- 1 FMI amounts: in US dolla.rs. {l i {
| I3' | -Castomer shall pay I l i
| | i iavolce to the payment i | |
I | le“ue—date term=s on-this
| .J lurvo:u:e. Objection to ] l l )
[ : i -1 2¥¥ or. any paxt of this ' ' I
| ieregiee- mist -be—submitted l l I
‘ b | toe Baclns- OGS ine . ! ! o
} ;4 : ‘lfm.t.zng——wa:t =3 ithin 7 { -seven 4 I R
. l I -
L |- b | [ |
1 | N | | 2
! | | | B |
) v 1 Subtotal Continued
O\ MD(LPOH lg —3—-@ HL{SLHOL{ Sales Tax - Continued
EDJ Total Invoica Arnount Continued
Check No: Payment Received Continued

| ﬂ‘zq 190.00 dLux fo 0% poymerb - ToTAL Cont inued

“-_—-_—_______—'—f

~



L] ¢

21383956877

3
X . R P-E
s TSA, InC. Pofin BT Invoier
6. Box 585" ‘ Invorce Number:
Poupois, BA 15801 . 769
‘ . invoice Date:
oct- 29, 2002
Voicer:  814—375-63999 ' - Page:
Fax: 814=375-6309 3
‘ puplicate . '
SoldTa: Ship.To '
- Pre=Act .Spectalities . -
1205 Whalesale Street
Los .Bngeles, £n 90021
usa
| cocameriD z - o o l
] Cusiomeri A Customer- PG { Payment Temms |
. 160.. ... Dean. Simons.. s Upon.yeceipt ]
: ‘l Sajes:Rep: : ‘l Shipping:Niathod . JI StipDete- } Due Date ‘1
. 4 pest Way | —zasfez 1 11/28/02 l
1 Quantty.. ltema.. L Description | . .Unit Price Extension
:. : | J packos. USA for. all.Jegel. 1
o - {g\d*-collectiorrfees and” f-
! l ~ Fother costs, 4necluding r
ll- : ! | accomilated intexest- as .
. l e . . N . l .
1.
4.
{.-
A
{
1
4

. | Check No: » '
-%51?% IQA |7.11-0Z- 1{,{567.0050070
'&15'70;? PA /2-/03 ’5 OngJO L{DD70

-

4263 &a/g/’)w

| ..
|
l
|
|
|
|
|
|
]
|
|
|
|
1
|
|
!
\
|
|
!
|
!
|
1

Subtotal 37,716. 00
_Sales Tax ‘
Total.lnvoiga_.@ummt. 37,716.00
Payment Received ~ 0.00
TOTAL $37,716.00 .
+ Nt BBV
=a34( 23
0
- : EXIEL et
B | aeS .
~ (9&} Yo —7!7.74
\Q‘)C?_V" '

Pal



‘ﬁec 11 02 02:15p - PxRA Specialties Acct Dept 213 995-8877 . p.3

. Get 29 02 02:52p GUG-G0G-000E P4
Bockus USA. I : : _ Invoice
ackus nc. . .
r T : . Invoice Number,
P.O. Box 585" E o el
DuBois, P2 15801 : . . .
: . . Invoice Date:
. Oct 29, 2002
Voice:  814-375-6999- Bage:
Fax: 814~375-6909 1
- buplicate
Sold To: - ) |  Ship To ‘
PIpo-Agt Specialities
1205. Wholesale Street
Los:Anggles,.CA 0021
USA ‘
:. Custemes 1R » } Customer-PO- { Payment Terms :
| 160 |. Dean Simons. | Upan. receipt “
{ . salesRep. _JL' * Shipping Method... : StipOate: | DueDate {
I | .Best Way - A2/18/02 3 11/28/02 l
| Quantty . | ltem.. ! Descdptian. |. UnitPrice. | Extension |
! 100! fma. ~50. B. baby. carrot. peeler 1 35,500.00.) 35,500.00!
1 1ol ! Sperial. table to load. . l 52500 ! £25.00 !
l ! { carrot with Lwa-hands: i o ]
Lo 1.6 | ngditional -special table 1 525,001 525.00!
g -l t far £Trst peeler shipped | ! |
| , A } on.11-D2. . ol . |
{- 1,004 L Spare- knives., IZ_ pieces } 222.00 |- 222.00|
. . J per machine, .shipped on | - |
S ] L 11-02. : J- o ' |
] 14.00--4 . p-Spare rallexrs, 32 pieoas. ] ) -944.00 |- 944_.00]
|- | _sh::ppad..an_ll/ﬂ?_. | ] |
| 1 lSE ¥+ down payment needed - | ] |
1 1 { & Hime of order. i 1 l
] -lz 1_E‘Lease pay ro: | | |
| | kP;G: -Box 58’5 | | |
" | }DuBiu.s, PA 15801 l | |
l L » 1231 ameumts in-Os-dollers: { ! o
r I3 fCustomer shall -pay ! I l
} | +£irvoice to; the pzyment. [ ! 1
i '{ : 1-due-datE'tazns-unrthls { : }
I, P L ! l -
l | 1 I l |
I ! ! I | !
Subtotal Continued
Sales Tax Continued
. Total.Invaice Araunt Continued
Check No: Payment Received” Continued

TOTAL Continued



..... nc - Imvoice
- Invoice Number:
" DuBois, PA 15801 311
: Invoice Date:
B : ‘ May 9, 2003.
Voice: 814-375-6999 ' : X Page:
Fax: 814~375-6909" ' _ s 3
: _ A . Duplicate ’
Sold To: o Ship To
Pro~-Act Specialities
1205 Wholesale Street _ u
Los Angeles, CA 90021 A LoStoms | Frx A Changy B
UsSa ‘ ‘
: Customer 1D : Customer PO ' : Payment Terms :
] 160 | Customs o A Net 15 Days I
|I Sales Rep { Shipping Method : v Ship Date : Due Date :
| | ~Best Way | 4/26/03 | 5/24/03 |
Quantity |  ltem. | Description . UnitPrice | Extension |
I | mechanics lien is assumed I l -
I Vin place for the _ | I |
I equipment described I I |
I8 Fin this invoice, if I I I
l : | applicable, until the I I I
I | invoice is paid in full. ! I J
| | - | | |
I I - I I I
| I A I I |
| | | I |
| { | | I
I ! b | ' I
| ! | | -
! I I ! |
I I I R I I
! I | I |
| } I | I
[ f | I !
| f ! I !
! ! I | I
| | : | I I
I | | | |
I I I I I
! I | I I
| I | I |
Sublotal 1,630.28
Sales Tax
Total Invoice Amount 1,630.28
Check No: , Payment Received 0.00
TOTAL $1,630.28
-
et k20003
\ quAl Ajj £ o

f
!
I
|
I
I
I
|
I
|
!
I
|
I
I
!
I
I
I
I
I
I
I
I
I
!
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¥ i o o . |

~Invoice

Al Inc. ‘ . _ eice Nurmb
. R - 4 ) voice Number:
g Box 585 , | el

DuBois, PA 15801 '
' Invoice Date:

May 9, 2003

Voice:  814-375-6999 R Page: -
Fax: 814-375-6909 - S . g 2
. Duplicate
Sold To: . Ship To
Pro-Act Specialities C
1205 Wholesale Street

Los Angeles, CA 30021
USA

- Customer PO
Customs -
Shipping Method
Best Way

Customer 1D

: Payment Terms
| 160

|

|

I

I
|
Net 15 Days |

Ship Date } Due Date - :
4/26/03 | 5/24/03 |

Sales Rep

" Quantity Jtem-- | Description - | UnitPrice Extension
| absence of written l
‘lnotification of objection l
constitutes acceptance of l
| invoice and payment l
5 | terms. A 1 1/2 % per !
{m;gth intergstlpenaltydis :
effective on all unpai
| balances. In the event |
| client does not pay this l
| invoice in listed and I
| agreed upon terms. I
6 _ | and collection I
praceedings become- I
| necessary, Client hereby I
| agrees: to reimburse |
Backus USA for all legal
'andrcollection fees and l
| other costs, including ]
l-accr::rm:t-lat*t:edintc_a-res-t as ‘
| 1isted above, associated l
| with the collection of !
| the outstanding invoice.A }
|
I I
i |
I |

I
|
|
|
I
|
I
I
I
I
I
|
I
I
|
I
|
|
!
I
!
I
I
I
I
I

Subtotal Continued

Sales Tax Continued

Total inveice Amount Continued

Check No ‘ Payment Received Continued

TOTAL Continued
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Packus D&, Inc.

P.O. Box 585

DuBois, PR 15801

Voice: 814-375-6989
Fax: 814-375-6909

Sold To:

PROXACT SPECIALTIES

Pro-Act. .Specialities
1205 Wholesale Street
Los-AngeJ\gs, CcA 90021

TUsSa

) { . Customer 1D

- 160
|l Sales Rep

|

Quantity
1.00

1.00

i
!
|
[
!
|
|
|
|
!
|
|
|

N
!
|
]
!
1
\
I
|
!
I
[
!

Item. -

l
!
1
]
|
!

Cu

2138858977

.6
[ —
—— | —— e —_—
~ Invoice
Jnvoice Number:
3
Invoice Date:
May 8, 2003
Page:
1
] Duplicate
Ship To
. } ' [
. Customer PO | Payment Terms |
stoms. \ ' | ~ Net 15 Days |
Shipping Method ' ll : Ship Date ‘ Due Date :
Best Way 1 4/26/03 1 5/24/03 i
Description: | UnitPrice | "extension |
Customs cost on clearing | 495.6'7lI 4.95.6'!]1
the second KP-50 B into : ’ l . |
the US. . .
Freight cost on the | 1,13e.600  1,134.61]
shipment of the second ! I |
¥p-50B, door to doOrL- | i I
Please pay tos: | ! '|
Backus USA, Inc. | I |
P.0. Box 585 [ ] [
puBois, PA 15801 ] (. |
I | f
21l amounts in US dollars. | i |
. Customer. shall. pay . i i 1
inveice to the payment | | 1
due date terms.on. this 1 I i
invoice. Objection to | | |
all or. any: part of this i | |
invoice must be submitted i |
| Yo Backus USA in ! I |
writing within 7 ( seven [ I
- ¥ days of the invoice- ! !
date on this invoice. ‘| : II
| ] .
| |
| |
Subtotal Continuec
Sales Tax Continuet
Total Invoice Amount Continues
Continue:

e ' payment Received
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" PRO* ACTSPECIALTY . - ~ WELLS FARGO BANK 1124
1205 WHOIESALE ST. ' wncaelstrgo.com I 21249
LOS ANGELES, CA 90021 o ' ' _
1213)8056068 : . CHECK NO.

71249
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Joyce Log1st1<:s, Inc.- Invoice
101B Erickson Avenue i ——
ESSINGTON, PA 19029 Date Invoice #
Phone #610-521-6726  Fax # 610-521-6729 10/15/2003 6802 A
Bili To v
PROACT :
1205 WHOLESALE STREET .
LOS ANGELES, CA 90021 .
v !
- PO.N '
P-0. Ne. Terms Due Date
16/15/2003
Dséription Qty Rate Amount
Ocean/Alr Freight a 1,997.34 159734
Document fee I 150.00 150.00
Ovemight Courier 1 25.00 25.00
Cargo Insurznce & Preperation 1 280.00 280.00
Total $2,45234

This invoice is payable in US funds, Except for entry service fees and duties, we xre independent contractors.

If you are the importer of record, payment to the broker will not rekieve you of Hability

for Customs charges (duties, taxes, or other

debts awed Customs) in the event the charges are not paid by the broker. Therefoce, if You pay by check, Customs charges may be

paid with a separate check payable 1o the "U.S. Customs Service" which will be delivered t

All business is conducted under and goveraed by Joyee Logistics, Inc. Terros and Conditions of Sarvice,

[N

B31-4  100/100°d  i88-)

62191250(8

TT3U 'S211S)207 DAOT-NONA

51221

o Customs by the broker,

E0-S1-01
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Jim Cotteen

From: . Dean Simon. [dsimon@proactusa.com]_
Sent: Friday, May-03, 2002 11.08 AM
To: Gwen Kvavali Gulliksen (E-mail); Jim Cotteen (E-mail)

- Subject: FW: Backus baby carrot KP-50B knifepeeler

————— Original Message----- .

From: Marc Broeren [mailto:marcb@backususa.com]
Sent: Saturday, May 04, 2002 10:32 AM

To: dsimon@proactusa.com

Subject: Re: Backus baby carrot KP-50B knifepeeler

Dean, Gwen,

Rellers : § 32,- each.
Knives: $6,- each . ' : .
Rirfreight incl. packing: approx. $1500, -~
Seafreight incl. packing: approx. $1100,-
" Duties: approx. $ 500, -
Warranty: 1 year excludlng wear parts.
. Our sales agent w1ll b;
our en-

: X1 foRat T A T . ] 11 technlcal problems
were SO.ved Dy telephone in the past and our sales agent will call in on a regular basis
to see how you are running the machine and keep an eye on the technical appearance.

On sight service charges

————— Original Message -----

From: Dean Simon <mailto:dsimon@proactusa.com>

To: 'Marc Broeren' <mailto:marcb@backususa.com>

Cc: Gwen Kvavali Gulliksen (E-mail) <mailto:ggulliksen@proactusa.com> ; Jim Cotteen
(E-mail) <mailto:jcotteen@proactusa.com>

Sent: Friday, May 03, 2002 4:07 BM

Subject: RE: Backus baby carrot KP-50B knlfepeeler

Please get me an estimate on the extra charges freight etc. Also I would like to
get estimates on replacement parts, rollers, knives etc.and what on site service charges
and warranty info.

Thanks,
Dean

----- Original Message----~

From: Marc Broeren [mailto:marcb@backususa.com]
Sent: Friday, May 03, 2002 1:05 PM

To: ggulliksen@proactusa.com

Cc: dsimon@proactusa.com

Subject: Backus baby carrot KP-50B knifepeeler

Gene, Dean,

We are happy to inform you that after a technical meeting we will have a
machine engineered to handle a variety of babycarrots up to 1 1/8" (28 mm) in diameter.
The rollers will be springloaded. This ofcourse needs a different layout of the machine.
The frame needs modifications and extra space needs to be created for the moving rollers.

Price for this machine is $ 35.500,- (excl. freight, duties, packing) and will
be ready for shipment in 12 weeks. This will be a new build machine! .

1

EXHIBIT

G




L2 T

We propose a downpayment of 40% con this machine with a satisfaction guarantee
based on the specifications given.

) During production of the machine‘you will be able to rent the proto-type
machine available at our office for 3 months at a rental price of $ 2.850,- per month
including a new set of rollers. As you know you will have some restictions as to the

diameter size of the carrots but still you are able to mechanical peel selected, sized
carrots up to 3/4".

I'1]1 be calling in today at around 2.30 p.m. and follow up with you.
Kindest regards,

Marc
Backus USA Inc.
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Mar 29 05 03:24p

L &

VERIFICATION

I, Dean Simon, state that | am Division President of Plaintiff, Pro*Act, LLC, that | am
authorized to make this Verification on its behalf, that the facts contained in the foregoing
Amended Complaint are true and correct to the best of my knowledge, information and belief,

and that | make this Verification subject to the penalties of 18 Pa.C_§. 04 relating to unsworn

falsification to authorities.

Dean Simon

Dated: March 29, 2005

RECEIVED TIME MAR 29. 4:51PM PRINT TIME MAR. 29. 4:51PM
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Amended Complaint was
oaTh
served via first class U.S. Mail, postage prepaid, this 30 day of March, 2005, to the

following counsel of record:

David J. Hopkins, Esquire
Hopkins Heltzel, LLP
900 Beaver Drive
DuBois, PA 15801

Wayne W. Ringeisen, Esquire
Reed Smith LLP
435 Sixth Avenue
Pittsburgh, PA 15219-1886

Bra Iey S. \a
Jeanne M. mpiano



IN THE COURT OF COMMON PLEAS CLEARFIELD COUNTY, PENNSYLVANIA

PRO*ACT, LLC,
Plaintiff,
VS.
BACKUS USA, INC. and HEPRO GmbH,

Defendants.

CIVIL DIVISION

No. 04-1663-CD

PRELIMINARY OBJECTIONS OF
DEFENDANT HEPRO GmbH TO
PLAINTIFF’'S AMENDED COMPLAINT

Filed on Behalf of Defendant,
HEPRO GmbH

Counsel of Record for This Party:

WAYNE W. RINGEISEN, ESQ.
Pa. I.D. #53550

BRIAN T. HIMMEL, ESQ.
Pa. I.D. #66086

REED SMITH e

Firm #234

435 Sixth Avenue
Pittsburgh, PA 15219
(412) 288-3131

(412) 288-3063 (Facsimile)

JURY TRIAL DEMANDED

FILED

APR, 27
W31 e

William A. Shaw
Prothonotary/Clerk of Coung

No C’(L

PGHLIB-1579814.1-WWRINGEI 4/25/05 10:23 AM



IN THE COURT OF COMMON PLEAS CLEARFIELD COUNTY, PENNSYLVANIA
PRO*ACT, LLC, CIVIL DIVISION

Plaintiff, No. 04-1663-CD
VS.
BACKUS USA, INC. and HEPRO GmbH,

Defendants.

* * * * *

PRELIMINARY OBJECTIONS OF DEFENDANT HEPRO GmbH TO PLAINTIFF’S
AMENDED COMPLAINT

NOW INTO COURT, through undersigned counsel, comes Defendant,
HEPRO GmbH (“Hepro”) and pursuant to Rule 1028 of the Pennsylvania Rules of Civil
Procedure files its preliminary objections to plaintiffs amended complaint averring as

follows:
|. BACKGROUND

1. On or about October 22, 2004, Plaintiff, Pro*Act, LLC (“Pro*Act”)
filed a complaint against Backus and Hepro, asserting claims for breach of express
warranty, breach of implied warranty of merchantability, and breach of implied warranty
of fitness for a particular purpose, in connection with the sale of a KP-50 carrot peeler
(Plaintiffs complaint, at {[5). Backus has filed an answer denying liability and in its new
matter incorporating the allegations of paragraphs 1-66 of Pro*Act's complaint and
asserting a claim for indemnity and contribution against Hepro. Hepro filed preliminary
objections to plaintiff's complaint on March 14, 2005 upon the grounds that this Court
lacks personal jurisdiction over Hepro. On or about March 30, 2005, plaintiff filed an
amended complaint attempting to rectify the jurisdictional deficiencies of plaintiff's
original complaint. For the reasons set forth below, plaintiff's amended complaint as to

Hepro must be dismissed.



ll. GROUNDS FOR PRELIMINARY OBJECTIONS

A. Lack of In Personam Jurisdiction

2. Specific jurisdiction is improper as Pro*Act's amended complaint
does not allege sufficient contacts with Pennsylvania to sustain this Court’s jurisdiction

over Hepro in this matter.

3. There are no “minimum contacts” with Pennsylvania alleged in
Pro*Act’s amended complaint relating to its claims in this litigation to satisfy “traditional
notions of fair play and substantial justice.”

4. General jurisdiction over Hepro is also improper as there are no
allegations in Pro*Act's amended complaint that Hepro is incorporated, formed or
qualified as a foreign corporation or entity under the laws of Pennsylvania, or has
consented to this Court’s jurisdiction. Further, there is no allegation in Pro*Act's
amended complaint that Hepro exercises a “continuous and systematic part of its

general business within this Commonwealth.”

5. There are also no contacts with Pennsylvania alleged in Pro*Act’s
amended complaint to support the kind of systematic, substantial or continuous contacts
that would constitutionally justify this Court's exercise of general personal jurisdiction
over Hepro.

6. There are no allegations in either Pro*Act’'s amended complaint that
Hepro conducts any business in the Commonwealth of Pennsylvania, other than the
assertion that as to the underlying transaction Backus was Hepro’s representative in the
United States.



WHEREFORE, Defendant, Hepro GmbH respectfully requests that this
Court sustain its preliminary objections and dismiss plaintiff's amended complaint with

prejudice.

REED SMITH, LLP
435 Sixth Avenue
Pittsburgh, PA 15219

(412) 288-3131 )

Wayne W. Ringelsen
Pa. I.D. #53550

Brain T. Himmel, Esq.
Pa. I.D. #66086

Counsel for Defendant, Hepro GmbH



IN THE COURT OF COMMON PLEAS CLEARFIELD COUNTY, PENNSYLVANIA
PRO*ACT, LLC, CIVIL DIVISION

Plaintiff, No. 04-1663-CD
VS.
BACKUS USA, INC. and HEPRO GmbH,

Defendants.

* * * * *

PROPOSED ORDER OF COURT

AND NOW, this day of , 2005, wupon

consideration of defendant Hepro GmbH's preliminary objections, it is hereby
ORDERED, ADJUDGED and DECREED that the said preliminary objections are

sustained and plaintiffs amended complaint is dismissed with prejudice.

BY THE COURT:




CERTIFICATE OF SERVICE

| hereby certify that on this QL day of April 2005, a true and correct copy of

the foregoing PRELIMINARY OBJECTIONS OF DEFENDANT HEPRO GmbH TO
PLAINTIFF’S AMENDED COMPLAINT was served upon all counsel of record by U. S.

Mail, postage prepaid.

Bradley S. Tupi, Esq.
Tucker Arensberg, PC
1500 One PPG Place
Pittsburgh, PA 15222
(Counsel for Plaintiff)

David J. Hopkins, Esq.
Hopkins Heltzel, LLP
900 Beaver Drive

Dubois, PA 15801
(Counsel for Defengant \Backus U$A, Inc.)
WAYNEWIRINGEIS U\




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
(CIVIL DIVISION)

PRO*ACT, LLC,
Plaintiff,

V.
BACKUS USA, INC.

and HEPRO Gmbh,
Defendants.

NOTICE TO PLEAD

You are hereby notified to plead

to the within pleading within
twenty (20) days of service thereof
or default judgment may be entered
against you.

SRRV

David J. Hopkms;ﬁsqulre

Attorney for Defendant Backus USA, Inc.

No. 04-1663-CD

Type of Pleading: Answer to Amended
Complaint and New Matter and
Crossclaim for Indemnification

Filed on behalf of: Backus USA, Inc.,
Defendant

Counsel of Record for this party:

HOPKINS HELTZEL LLP
DAVID J. HOPKINS, Esquire
Attorney at Law

Supreme Court No. 42519

900 Beaver Drive
DuBois, Pennsylvania 15801

(814) 375-0300

Fl LED

R 282005

vvilliam A. Shaw
Fitronotary/Clerk of Courts

qu)(nj



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)
PRO*ACT, LLC,
Plaintiff,
V. : No. 04-1663-CD
BACKUS USA, INC.
and HEPRO Gmbh,
Defendants.

ANSWER TO AMENDED COMPLAINT AND NEW MATTER
AND CROSSCLAIM FOR INDEMNIFICATION

AND NOW, comes Defendant, Backus USA, Inc. (“Backus”), by and through its
undersigned counsel, Hopkins Heltzel LLP, and answers the Amended Complaint and

New Matter of Plaintiff as follows:

1. Admitted.
2. Admitted.
3. Denied. Defendant Backus is without knowledge or information sufficient

to form a belief as to the truth of the averment and proof is demanded at trial.

4. Neither admitted or denied. Said paragraph calls for a legal conclusion to
which no response is necessary.

5. Denied. Defendant Backus is without knowledge or information sufficient
to form a belief as to the truth of the averment and proof is demanded at trial.

6. Denied. It is denied that Backus is Hepro’s exclusive reseller of carrot
peelers in the United States. Backus Sormac, B.V., a Netherlands corporation (“Backus
Sormac”), and Hepro are parties to a contract for the resale of the KP-50 carrot peelers.

Backus USA acted as an agent for Backus Sormac for the resale of the KP-50 units in the



United States. Purchase Order No. 05070, attached as Exhibit A to the Amended
Complaint states that “Backus USA has (9) months to complete sale of all (5) machines,
or Backus USA will be charged full amount listed . . . Hepro further agrees to reserve
exclusive North and South American selling rights to this machine and for further years
and time thereafter upon successful sale(s).” The exclusivity referenced in the purchase
order was conditioned upon the sale of the five (5) KP-50B units. As such, because those
sales were never completed, Backus USA was nc;t the exclusive reseller of the KP-50B
units in the United States. This exclusivity provision was required by Pro*Act. Backus
USA sold the KP-50B to Pro*Act on behalf of Hepro, such that the sales of the units
counted towards the five (5) sales needed to obtain exclusivity. Further, the averment in
Paragraph 6 of the Complaint that Backus is a “merchant,” is a conclusion of law to
which no response is necessary.

7. (a)  Admitted.

(b)  Denied. As set forth in the response to Paragraph 6, the exclusivity
referenced in the purchase order was conditioned upon the sale of the five (5) KP-
50B units. As such, until those sales were completed, Backus USA was not the
exclusive reseller of the KP-50B units in the United States.

(c) Admitted.

(d)  Denied. As set forth in the response to Paragraph 6, the exclusivity
referenced in the purchase order was conditioned upon the sale of the five (5) KP-
50B units. As such, until those sales were completed, Backus USA was not the
exclusive reseller of the KP-50B units in the United States.

(e) Admitted.



® Admitted in part, denied in part. It is admitted that Hepro billed
. Pro*Act for the KP-50B through Backus. It is denied that Backus is Hepro’s
exclusive dealer for the KP-50B peelers. As set forth in the response to Paragraph

6, the exclusivity referenced in the purchase order was conditioned upon the sale

of the five (5) KP-50B units.

8. Admitted in part, denied in part. Defendant Backus did present the Hepro
KP-50 peeler at a trade show in Los Angeles. It is denied that the KP-50 was
“showcased”; rather, the KP-50 was among several items of food processing equipment
displayed by Defendant Backus at the trade show. It is denied that the KP-50 was
designed to peel small/baby carrots. The KP-50B was designed for small/baby carrots.

9. Admitted in part, denied in part. It is admitted that the peeler was offered
to Plaintiff as a demo to determine whether the machine worked with Plaintiff’s carrots.
Following Plaintiff’s trial usage, a representative of Plaintiff went to Germany and ran
the new KP-50B, designed for baby carrots. Said machinery was approved by Plaintiff
prior to its shipment. It is denied that following initial tests that the KP-50 was not
“commercial viable.” While it may not have met Plaintiff’s specifications, the KP-50 is
commercially viable for other food processors. Further, upon information and belief,
following these trials, Hepro agreed to build Plaintiff a new machine that would fit
Plaintiff’s specifications.

10.  Denied. Defendant Backus did not observe “Plaintiff’s then existing
carrot peeling operation, including the raw product used in the peeling process.” Rather,
it is believed that a representative of Backus Sormac observed such operation. Backus

USA was a reseller of the KP-50B unit for Hepro, and was not involved in the design or



redesign of such machinery to Pro*Act’s specifications. Further, Defendant Backus is
without knowledge or information sufficient to form a belief as to the truth of the
averment that “Plaintiff shipped raw carrots to Defendant Hepro in Germany on several
occasions.”

11.  Denied. Defendant Backus is without knowledge or information sufficient
to form a belief as to the truth of the averment and proof is demanded at trial.

12.  Denied. Defendant Backus is without knowledge or information sufficient
to form a belief as to the truth of the averment and proof is demanded at trial. Defendant
Backus was aware that after trying for several months to find a baby carrot that would fit
the machine, Plaintiff decided to change to a bigger, straighter carrot in March or April of
2003. This amounted to a change in specifications such that the peeler had to be shipped
back to Hepro in Germany so that it could be retrofitted according to the newer
specifications. However, as a reseller for Hepro, Backus USA was not involved in the
design or redesign of such machinery to Pro*Act’s specifications.

13. Admitted.

14.  Denied. The statement contained in paragraph 14 amounts to a legal
conclusion to which no response is necessary.

15.  Denied. Defendant Backus is without knowledge or information sufficient
to form a belief as to the truth of the averment and proof'is demanded at trial.

16.  Denied. Defendant Backus is without knowledge or information sufficient
to form a belief as to the truth of the averment and proof is demanded at trial.

17.  Denied. Defendant Backus is without knowledge or information sufficient

to form a belief as to the truth of the averment and proof is demanded at trial.



18.  Denied. As set forth above, Defendant Backus has no arrangement with
Hepro such that Defendant Backus is Hepro’s exclusive sales representative in the
United States.

19.  Denied. The statement contained in paragraph 19 amounts to a legal
conclusion to which no response is necessary.

20.  Admitted.

21.  Admitted.

22.  Denied. Defendant Backus made no warranties, either express or implied,
regarding the fitness of the KP-50B for Plaintiff’s particular purpose. Defendant Backus
merely offered the Hepro machinery for resale, with no representations or warranties,
whether express or implied. As a reseller for Hepro, Backus USA was not involved in
the design or redesign of such machinery to Pro*Act’s specifications.

23.  Denied. While the first KP-50B was delivered to Plaintiff in November
2002, Defendant Backus has no information or knowledge sufficient to form a belief that
the second KP-50B was already in production. However, Defendant Backus does know
that Plaintiff placed an order for the second machine in December 2002.

24.  Admitted in part, denied in part. It is admitted that the first KP-50B was
installed in December 2002. However, it is denied that the machine jammed such that
commercial use was impossibility. Defendant Backus is unaware of the exact jamming
rate; however, carrot peelers often jam during use yet remain commercially usable.
Moreover, upon information and belief, Plaintiff’s representatives traveled to Germany
and approved the design of the machinery prior to its shipment to Plaintiff’s facility.

25. Admitted.



26. Denied. Plaintiff ordered the second machine in December 2002. While
Plaintiff may have anticipated resolving the problems it was having in using the KP-50B,
upon information and belief, this was not a condition of Plaintiff’s acceptance of the
second machine. Additionally, as a reseller for Hepro, Backus USA was not involved in
the design or redesign of such machinery due to any problems experienced by Pro*Act.

27.  Admitted in part, denied in part. The KP-50B carrot peeler is a stand-
alone machine that produces a finished product. The purchase of a wash-line system is
within the discretion of the customer, who may desire this additional component to meet
its specific needs. It is admitted that Plaintiff ordered the wash-line system from
Defendant Backus.

28.  Admitted in part, denied in part. While the chiller unit was inadvertently
omitted from the shipment, the wash line system could function with the two peeling
machines without the chiller unit. The vegetables could be manually chilled, e.g., by
using ice.

29.  Admitted.

30.  Admitted in part, denied in part. It is admitted that the omitted chiller was
supplied in August 2003. Defendant Backus has no information as to accuracy of the
averment as to when the second KP-50B was placed into operation, or whether the KP-
50B experienced the same jamming problems or low production output as had been
alleged by the first machine. The averment that the machines performed so poorly that
their commercial utilization was not feasible is denied. It is common for carrot peelers to
jam. However, it is denied that the jamming makes the use of such machinery

commercially unfeasible.



31.  Admitted.

32. Admitted.

33, Admitted.

34.  Admitted in part, denied in part. Upon information and belief, Hepro
returned the KP-50B machine to Plaintiff, incorporating certain changes, which had been
approved by Plaintiff’s own representatives. Defendant Backus has no knowledge or
information as to the truth of whether the machine was taken out of service in December
2003 and proof is demanded at trial.

35. Admitted.

36.  Admitted in part, denied in part. It is admitted that Plaintiff found the
jamming frequency to be unacceptable and decided to take the KP-50B out of service.
However, while the machine jammed frequently, as stated above, jamming in carrot
peelers is not an unusual occurrence and does not render the machinery commercially
useless.

37.  Admitted.

38. Denied. It is denied that the KP-50B carrot peeler machines are “non-
functional.” Further, with respect to the averments of damages set forth in subsections
(a) — (h), Defendant Backus notes that on the second page of the Order Confirmation
attached as Exhibit A to the Complaint, all contracts executed with Backus USA, Inc. in
the USA are subject to the Metaalunie Conditions, standard conditions of delivery and
payment issued by the Metaalunie (Dutch Organization of Entrepreneurs in Small and

Medium Sized Businesses in the Metalworking and Mechanical Engineering Industry).



Metaalunie Conditions are attached hereto as Exhibit 1. The Metaalunie Conditions do
not authorize the damages set forth in these paragraphs.
COUNT1I

BREACH OF EXPRESS WARRANTY
(vs. Hepro)

39.  Defendant Backus incorporates herein by reference each and every answer
set forth in Paragraphs 1-38 above as if the same were herein set forth at length.

40.  Denied. Defendant Backus is without knowledge or information sufficient
to form a belief as to the truth of the averment and proof is demanded at trial.

41.  Denied. Defendant Backus is without knowledge or information sufficient
to form a belief as to the truth of the averment and proof is demanded at trial.

42.  Denied. Defendant Backus is without knowledge or information sufficient
to form a belief as to the truth of the averment and proof'is demanded at trial.

WHEREFORE, Defendant Backus USA, Inc., respectfully requests that this
Honorable Court dismiss Plaintiff’s Complaint and enter judgment in favor of Defendant
Backus.

COUNT II

BREACH OF EXPRESS WARRANTY
vs. Backus

43.  Defendant Backus incorporates herein by reference each and every answer
set forth in Paragraphs 1-42 above as if the same were herein set forth at length.

44.  Denied. Defendant Backus is merely the reseller of the Hepro machinery
purchased by Plaintiff, and made no express warranty to Plaintiff. Further, under the

Metaluunie Conditions, Defendant Backus is only obligated to warrant the soundness of



an item of goods during a period of six months after delivery. During that period,
Defendant Backus as the contractor has the option of repairing the item, replacing the
item or providing the customer with a credit note for a proportionate part of the invoiced
amount. See Metaluunie Conditions, Article 14: Warranty. Moreover, under the
Metaluunie Conditions, no warranty is given for defects that are due to modification or
repair by the customer. Other items of damage are not recoverable.

45. Denied. As stated above, Defendant Backus is merely the reseller of the
Hepro machinery purchased by Plaintiff, and made no warranty to Plaintiff.

46.  Denied. Defendant Backus is merely the reseller of the Hepro machinery
purchased by Plaintiff, and made no warranty to Plaintiff.

WHEREFORE, Defendant Backus USA, Inc., respectfully requests that this
Honorable Court dismiss Plaintiff’s Complaint and enter judgment in favor of Defendant

Backus.

COUNT III

BREACH OF IMPLIED WARRANTY OF MERCHANTABILITY
(vs. Hepro)

47.  Defendant Backus incorporates herein by reference each and every answer
set forth in Paragraphs 1-46 above as if the same were herein set forth at length.

48.  Denied. Defendant Backus is without knowledge or information sufficient
to form a belief as to the truth of the averment and proof is demanded at trial.

49.  Denied. Defendant Backus is without knowledge or information sufficient

to form a belief as to the truth of the averment and proof is demanded at trial.



50.  Denied. Defendant Backus is without knowledge or information sufficient
to form a belief as to the truth of the averment and proof is demanded at trial.

51.  Denied. Defendant Backus is without knowledge or information sufficient
to form a belief as to the truth of the averment and proof is demanded at trial.

WHEREFORE, Defendant Backus USA, Inc., respectfully requests that this
Honorable Court dismiss Plaintiff’s Complaint and enter judgment in favor of Defendant
Backus.

COUNT 1V

BREACH OF IMPLIED WARRANTY OF MERCHANTABILITY
(vs. Backus)

52.  Defendant Backus incorporates herein by reference each and every answer
set forth in Paragraphs 1-51 above as if the same were herein set forth at length.

53.  Denied. Defendant Backus is merely the reseller of the Hepro machinery
purchased by Plaintiff, and no implied warranty of merchantability applies. Further,
under the Metaluunie Conditions, Defendant Backus is only obligated to warrant the
soundness of an item of goods during a period of six months after delivery. During that
period, Defendant Backus as the contractor has the option of repairing the item, replacing
the item or providing the customer with a credit note for a proportionate part of the
invoiced amount. See Metaluunie Conditions, Article 14: Warranty. Moreover, under
the Metaluunie Conditions, no warranty is given for defects that are due to modification
or repair by the customer. Other items of damage are not recoverable.

54. Denied. As stated above, Defendant Backus is merely the reseller of the
Hepro machinery purchased by Plaintiff, and as such the implied warranty of

merchantability is inapplicable.



55.  Denied. Defendant Backus is merely the reseller of the Hepro machinery
purchased by Plaintiff, and such the implied warranty of merchantability is inapplicable.

56.  Denied. Defendant Backus is merely the reseller of the Hepro machinery
purchased by Plaintiff, and such the implied warranty of merchantability is inapplicable.

WHEREFORE, Defendant Backus USA, Inc., respectfully requests that this
Honorable Court dismiss Plaintiff’s Complaint and enter judgment in favor of Defendant
Backus.

COUNT YV
BREACH OF IMPLIED WARRANTY OF FITNESS FOR A
PARTICULAR PURPOSE
(vs. Hepro)

57.  Defendant Backus incorporates herein by reference each and every answer
set forth in Paragraphs 1-56 above as if the same were herein set forth at length.

58.  Denied. Defendant Backus is without knowledge or information sufficient
to form a belief as to the truth of the averment.

59.  Denied. Defendant Backus is without knowledge or information sufficient
to form a belief as to the truth of the averment.

60.  Denied. Defendant Backus is without knowledge or information sufficient
to form a belief as to the truth of the averment.

61.  Denied. Defendant Backus is without knowledge or information sufficient
to form a belief as to the truth of the averment.

WHEREFORE, Defendant Backus USA, Inc., respectfully requests that this
Honorable Court dismiss Plaintiff’s Complaint and enter judgment in favor of Defendant

Backus.



COUNT VI
BREACH OF IMPLIED WARRANTY OF FITNESS FOR A
PARTICULAR PURPOSE
(vs. Backus)

62.  Defendant Backus incorporates herein by reference each and every answer
set forth in Paragraphs 1-61 above as if the same were herein set forth at length.

63.  Denied. Defendant Backus is merely the reseller of the Hepro machinery
purchased by Plaintiff, and no implied warranty of fitness for a particular purpose
applies. Further, under the Metaluunie Conditions, Defendant Backus is only obligated
to warrant the soundness of an item of goods during a period of six months after delivery.
During that period, Defendant Backus as the contractor has the option of repairing the
item, replacing the item or providing the customer with a credit note for a proportionate
part of the invoiced amount. See Metaluunie Conditions, Article 14: Warranty.
Moreover, under the Metaluunie Conditions, no warranty is given for defects that are due
to modification or repair by the customer. Other items of damage are not recoverable.

64. Denied. As stated above, Defendant Backus is merely the reseller of the
Hepro machinery purchased by Plaintiff, and as such the implied warranty of fitness for a
particular purpose is inapplicable.

65.  Denied. Defendant Backus is merely the reseller of the Hepro machinery
purchased by Plaintiff, and such the implied warranty of fitness for a particular purpose is
inapplicable.

66.  Denied. Defendant Backus is merely the reseller of the Hepro machinery
purchased by Plaintiff, and such the implied warranty of fitness for a particular purpose is

inapplicable.



WHEREFORE, Defendant Backus USA, Inc., respectfully requests that this

Honorable Court dismiss Plaintiff’s Complaint and enter judgment in favor of Defendant.
NEW MATTER

67.  Defendant Backus incorporates herein by reference each and every answer
set forth in Paragraphs 1-66 above as if the same were herein set forth at length.

68.  Defendant Backus, hereby asserts this New Matter, pursuant to Pa.R.C.P.
1030(a). If Plaintiff establishes that it suffered damages as alleged in its Complaint,
which allegations answering Defendant denies, said damages were caused solely by
Defendant Hepro’s breaches of warranty with respect to the KP-50 series.

69.  As aresult of the aforesaid actions and/or omissions, Defendant, Hepro, is
solely liable to Plaintiff for any alleged damages it may have suffered.

70.  If, as a result of the matter alleged in Plaintiffs’ Complaint, the Defendant,
Backus USA, Inc., is held liable to Plaintiff for all or part of such damages as Plaintiff
may have sustained, Defendant Hepro is the party primary liable for such damages, and is
liable over to Defendant, Backus USA, Inc.,, by way of contribution and/or
indemnification, for all such damages as may be required to pay to Plaintiff.

71. Further, Defendant Backus asserts that the “Order Confirmation for KP-
50B for Baby Carrots” indicates that the Metaalunie Conditions are applicable.

72.  The Metaalunie Conditions limit Defendant’s liability for loss or damage,
providing that a customer may not recover consequential loss or damages. See
Metaalunie Conditions, Article 13.2.

73.  Additionally, Article 14 of the Metaalunie Conditions provides that the

only warranty applicable is a warranty for a period of six months from delivery, during



which the goods must be returned to the contractor free of charge. Thereafter, the
contractor may choose to repair or replace the item or to provide the customer with a
credit note for a proportionate part of the invoiced amount.

74.  Article 14.9 of the Metaalunie Conditions provides that no warranty
applies to defects resulting from normal wear and tear, injudicious use or modification by
the customer or third parties.

75.  As such, pursuant to the agreed upon terms of the contract existing
between Plaintiff and Defendant Backus, liability and warranty issues are governed by
the terms of the Metaalunie Conditions.

76.  The present Complaint seeks damages not authorized under the terms of
the Metaalunie Conditions, and should be dismissed.

WHEREFORE, Defendant, Backus USA, Inc. demands:

(@) Judgment in Defendant Backus USA, Inc.’s favor, together with costs;

(b)  Judgment that, if there is any liability to Plaintiff, Defendant Hepro Gmbh
is solely liable to Plaintiff; and

© In the event that judgment is entered in Plaintiff’s favor and against
Defendant, Backus USA, Inc., that Defendant, Backus USA, Inc. may have judgment
over and against Defendant, Hepro Gmbh, by way of indemnification and/or contribution
to the amount recovered by Plaintiff against Defendant, together with costs.

CROSSCLAIM FOR INDEMNIFICATION

NOW comes, Defendant, Backus USA, Inc. (“Backus™), by and through its
undersigned counsel, Hopkins Heltzel LLP, and files the within Crossclaim for

Indemnification as follows:



77.  Plaintiff’s Complaint makes various allegations against Backus and Hepro
Gmbh that Backus denies.

78.  In the event Plaintiff’s allegations are proven to be correct, then Hepro
Gmbh rather than Backus is liable to Plaintiff.

79.  Backus demands indemnification through this Crossclaim from Hepro
Gmbh.

WHEREFORE, Defendant Backus USA, Inc. demands indemnification from
Hepro Gmbh against the claims of Plaintiff.

Respectfully submitted,

eI

David J. Hopkiss, Esquire\k
Attorney for Defendant Backus, USA, Inc.




VYVERIFICATION

I hereby verify that the statements made in this pleading are true and correct. I
understand that false statements herein are made subject to the penalties of 18 Pa. C.S.A. Section

4904, relating to Unsworn Falsification to Authorities.

WY L

TefsT. Salone




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)

PRO*ACT, LLC,

Plaintiff,

V. : No. 04-1663-CD

BACKUS USA, INC.
and HEPRO Gmbh,

Defendants.

CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that a true and correct copy of Defendant
Backus USA, Inc.’s Answer to Amended Complaint and New Matter and Counterclaim,
filed on behalf of Backus USA, Inc. was forwarded by first class mail, postage prepaid,

i
onthe &7 day of April, 2005, to all counsel of record, addressed as follows:

Bradley S. Tupi, Esquire
Tucker Arensberg, P.C.

1500 One PPG Place

Pittsburgh, PA 15222

Wayne W. Ringeisen, Esquire
Reed Smith LLP

435 Sixth Avenue
Pittsburgh, PA 15219-1886

Hopkins Heltzel LLP

i>j ‘\é«

" David J. Hopkiﬁ%é Esquire X
Attorney for Defendant Backus, USA, Inc.




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

PRO*ACT, LLC,

Plaintiff,

BACKUS USA, INC. AND HEPRO Gmbh,

Defendants.

LIT:359220-1 021894-120674

CIVIL DIVISION

NO. 04-1663 CD
REPLY TO NEW MATTER

CODE: 010

Filed on behalf of Plaintiff,

Pro*Act, LLC
Counsel of record for this party:

Bradley S. Tupi, Esquire

PA Id. No. 28682

Beverly Weiss Manne, Esquire
PA Id. No. 34545

Jeanne M. Stancampiano, Esquire
PA Id. No. 89078

TUCKER ARENSBERG, P.C.
1500 One PPG Place
Pittsburgh, PA 15222

Tel.  (412) 594-5545
Fax (412)594-5619
Email btupi@tuckerlaw.com

@
FILED e

TR

William A. Shaw
Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
PRO*ACT, LLC, CIVIL DIVISION
Plaintiff,
NO. 04-1663 CD
V.

BACKUS USA, INC. and HEPRO Gmbh,

Defendants.

REPLY TO NEW MATTER

Plaintiff, Pro*Act, LLC, by its counsel, Tucker Arensberg, P.C., makes the following
Reply to New Matter contained the Answer to Amended Complaint and New Matter and
Crossclaim for Indemnification filed by Backus USA, Inc.:

G7. Paragraph 67 contains no averment of fact to which a response is required.

68. Paragraph 68 contains a conclusion of law to which no response is required. To
the extent a response is required, Plaintiff denies the allegations contained in Paragraph 68.

69. Admitted in part and denied in part. It is admitted that Hepro GmbH ("Hepro") is
liable for damages it caused Plaintiff. It is denied that Backus USA, Inc. ("Backus") is not liable
for the damages Backus caused Plaintiff. To the contrary, for the reasons stated in Plaintiff's
Amended Complaint, Backus is liable to Plaintiff.

70. Paragraph 70 contains a conclusion of law to which no response is required. To
the extent a response is required, after a reasonable investigation, Plaintiff is without information
sufficient to form a belief as to the truth of the allegations contained in Paragraph 70.
Accordingly, those allegations are denied.

71. Any document referenced it Paragraph 71 speaks for itself. Except as thus

averred, Plaintiff denies the allegations in Paragraph 71. By way of further response, Plaintiff



specifically denies that the Metaalunie Conditions govern this action. To the contrary, this
action is governed by the laws of the Commonwealth of Pennsylvania.

72. Any document referenced in Paragraph 72 speaks for itself. Except as thus
averred, Plaintiff denies the allegations contained in Paragraph 72. By way of further response,
Plaintiff specifically denies that the Metaalunie Conditions govern this action. To the contrary,
this action is governed by the laws of the Commonwealth of Pennsylvania.

73.  Any document referenced in Paragraph 73 speaks for itself. Except as thus
averred, Plaintiff denies the allegations contained in Paragraph 73. By way further response,
Plaintiff specifically denies that the Metaalunie Conditions govern this action. To the contrary,
this action is governed by the laws of the Commonwealth of Pennsylvania.

74, Any document referenced in Paragraph 74 speaks for itself. Except as thus
averred, Plaintiff denies the allegations contained in Paragraph 74. By way further response,
Plaintiff specifically denies that the Metaalunie Conditions govern this action. To the contrary,
this action is governed by the laws of the Commonwealth of Pennsylvania.

75. Denied. Itis denied that the Plaintiff agreed to have the Metaalunie Conditions
govern the liability and warranty issues involved in this action. To the contrary, Plaintiff made no
such agreement.

76. Denied. Itis denied that the Metaalunie Conditions govern this action. Itis
further denied that Plaintiff seeks unauthorized damages. To the contrary, Plaintiff seeks

damages fully warranted under the governing law.



WHEREFORE, Plaintiff demands judgment against Defendants, jointly and severally, in
an amount to be determined at trial, together with costs, attorneys' fees and such other relief as
the Court deems just.

Respectfully submitted,

TUCKER ARENSBERG, P.C.

‘Bradley’S. Tupi Esqbire
PA Id. No. 28682
Jeanne M. Stancampiano, Esquire

PA Id. No. 89079

1500 One PPG Place
Pittsburgh, PA 15222

Tel. (412) 594-5545

Fax (412) 594-5619
Email: btupi@tuckerlaw.com
Attorneys for Plaintiff




CERTIFICATE OF SERVICE

| certify that true and correct copies of the foregoing Reply to New Matter were served
r
via first class U.S. Mail, postage prepaid, this 3 day of May, 2005, upon the following

counsel of record:

David J. Hopkins, Esquire
Hopkins Heltzel, LLP
900 Beaver Drive
DuBois, PA 15801

Wayne W. Ringeisen, Esquire
Reed Smith LLP
435 Sixth Avenue
Pittsburgh, PA 15219-1886

(Bradiey S. Tupk 0 ;
Jeanne M. Stancammpigho

LIT:359220-1 021894-120674



IN THE COURT OF COMMON PLEAS CLEARFIELD COUNTY, PENNSYLVANIA

PRO*ACT, LLC,
Plaintiff,
VS.
BACKUS USA, INC. and HEPRO GmbH,

Defendants.

M s 33(%”
@ MAY 062

William A. Shaw
Prothonotary/Clerk of Courts

CIVIL DIVISION

No. 04-1663-CD

PRELIMINARY OBJECTIONS OF
DEFENDANT HEPRO GmbH TO
PLAINTIFF’S AMENDED COMPLAINT

Filed on Behalf of Defendant,
HEPRO GmbH

Counsel of Record for This Party:

WAYNE W. RINGEISEN, ESQ.
Pa. I.D. #53550

BRIAN T. HIMMEL, ESQ.
Pa. I.D. #66086

REED SMITH LLp

Firm #234

435 Sixth Avenue
Pittsburgh, PA 15219
(412) 288-3131

(412) 288-3063 (Facsimile)
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You are hereby notified to file a written
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OBUECHRIONS within 20 s from service
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Counsel for %fendant @mbH
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IN THE COURT OF COMMON PLEAS CLEARFIELD COUNTY, PENNSYLVANIA
PRO*ACT, LLC, CIVIL DIVISION

Plaintiff, No. 04-1663-CD
VS.

BACKUS USA, INC. and HEPRO GmbH,

Defendants.

* * * * *

PRELIMINARY OBJECTIONS OF DEFENDANT HEPRO GmbH TO PLAINTIFF’S
AMENDED COMPLAINT

NOW INTO COURT, through undersigned counsel, comes Defendant,
HEPRO GmbH (“Hepro”) and pursuant to Rule 1028 of the Pennsylvania Rules of Civil
Procedure files its preliminary objections to plaintiffs amended complaint averring as

follows:

. BACKGROUND

1. On or about October 22, 2004, Plaintiff, Pro*Act, LLC (“Pro*Act”)
filed a complaint against Backus and Hepro, asserting claims for breach of express
warranty, breach of implied warranty of merchantability, and breach of implied warranty
of fitness for a particular purpose, in connection with the sale of a KP-50 carrot peeler
(Plaintiff's complaint, at §[5). Backus has filed an answer denying liability and in its new
matter incorporating the allegations of paragraphs 1-66 of Pro*Act's complaint and
asserting a claim for indemnity and contribution against Hepro. Hepro filed preliminary
objections to plaintiffs complaint on March 14, 2005 upon the grounds that this Court
lacks personal jurisdiction over Hepro. On or about March 30, 2005, plaintiff filed an
amended complaint attempting to rectify the jurisdictional deficiencies of plaintiff's
original complaint. For the reasons set forth below, plaintiffs amended complaint as to

Hepro must be dismissed.



II. GROUNDS FOR PRELIMINARY OBJECTIONS

A. Lack of In Personam Jurisdiction

2. Specific jurisdiction is improper as Pro*Act's amended complaint
does not allege sufficient contacts with Pennsylvania to sustain this Court’s jurisdiction

over Hepro in this matter.

3. There are no “minimum contacts” with Pennsylvania alleged in
Pro*Act's amended complaint relating to its claims in this litigation to satisfy “traditional

notions of fair play and substantial justice.”

4. General jurisdiction over Hepro is also improper as there are no
allegations in Pro*Act's amended complaint that Hepro is incorporated, formed or
qualified as a foreign corporation or entity under the laws of Pennsylvania, or has
consented to this Court's jurisdiction. Further, there is no allegation in Pro*Act's
amended complaint that Hepro exercises a “continuous and systematic part of its

general business within this Commonwealth.”

5. There are also no contacts with Pennsylvania alleged in Pro*Act’s
amended complaint to support the kind of systematic, substantial or continuous contacts
that would constitutionally justify this Court’s exercise of general personal jurisdiction

over Hepro.

6. There are no allegations in either Pro*Act’'s amended complaint that
Hepro conducts any business in the Commonwealth of Pennsylvania, other than the
assertion that as to the underlying transaction Backus was Hepro's representative in the
United States.



WHEREFORE, Defendant, Hepro GmbH respectfully requests that this

Court sustain its preliminary objections and dismiss plaintiffs amended complaint with

prejudice.

REED SMITH, LLP
435 Sixth Avenue
Pittsburgh, PA 15219
(412) 288-3131

L,

WayneW ingeisen
Pa. I.D. #388550

Brain T. Himmel, Esq.
Pa. |.D. #66086

Counsel for Defendant, Hepro GmbH



IN THE COURT OF COMMON PLEAS CLEARFIELD COUNTY, PENNSYLVANIA
PRO*ACT, LLC, CIVIL DIVISION

Plaintiff, No. 04-1663-CD
VS.

BACKUS USA, INC. and HEPRO GmbH,

Defendants.

* * % * *

PROPOSED ORDER OF COURT

AND NOW, this day of , 2005, upon

consideration of defendant Hepro GmbH's preliminary objections, it is hereby
ORDERED, ADJUDGED and DECREED that the said preliminary objections are

sustained and plaintiff's amended complaint is dismissed with prejudice.

BY THE COURT:




CERTIFICATE OF SERVICE

| hereby certify that on this S:D“ day of May 2005, a true and correct copy of
the foregoing PRELIMINARY OBJECTIONS OF DEFENDANT HEPRO GmbH TO
PLAINTIFF’'S AMENDED COMPLAINT was served upon all counsel of record by U. S.

Mail, postage prepaid.

Bradley S. Tupi, Esq.
Tucker Arensberg, PC
1500 One PPG Place
Pittsburgh, PA 15222
(Counsel for Plaintiff)

David J. Hopkins, Esq.
Hopkins Heltzel, LLP
900 Beaver Drive

Dubois, PA 15801
(Counsel for Defendant, Backus USA, Inc.)
U /
N _

WAYNE" W.@(INGEISEU
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PRO*ACT, LLC,
Plaintiff,
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IN THE COURT OF COMMON PLEAS CLEARFIELD COUNTY, PENNSYLVANIA
PRO*ACT, LLC, CIVIL DIVISION

Plaintiff, No. 04-1663-CD
VS.

BACKUS USA, INC. and HEPRO GmbH,

Defendants.

* * * * *

PRELIMINARY OBJECTIONS OF DEFENDANT HEPRO GmbH TO DEFENDANT
BACKUS USA, INC.'S NEW MATTER TO PLAINTIFF’'S AMENDED COMPLAINT
AND CROSSCLAIM

NOW INTO COURT, through undersigned counsel, comes Defendant,
HEPRO GmbH (“Hepro”) and pursuant to Rule 1028 of the Pennsylvania Rules of Civil
Procedure files its preliminary objections to defendant Backus USA, Inc.’s (“Backus”) .

new matter and crossclaim averring as follows:

. BACKGROUND

1. On or about March 30, 2005, Plaintiff, Pro*Act, LLC (“Pro*Act”) filed
an amended complaint, in an attempt to allege sufficient contacts with Pennsylvania to
sustain this court’s jurisdiction over Hepro in this matter. Plaintiff's amended complaint
against Backus and Hepro, asserts claims for breach of express warranty, breach of
implied warranty of merchantability, and breach of implied warranty of fitness for a
particular purpose, in connection with the sale of a KP-50 carrot peeler (Plaintiff's
complaint, at 95). Backus has filed an answer denying liability and in its new matter
incorporates the allegations of paragraphs 1-66 of Pro*Act's amended complaint.?
Backus then appears to assert a “crossclaim for indemnification” against Hepro at
paragraphs 77-79. For the reasons set forth below, Backus’ new matter and crossclaim
as to Hepro must be stricken.

Backus continue to improperly assert in its new matter, what appears to be a crossclaim, seeking
indemnity and contribution from Hepro, rather than properly asserting its claim for indemnity and
contribution pursuant to Pa. R.C.P. Rule 2252(d). (See paragraphs 68-70 of Backus' answer and
new matter).



Il. GROUNDS FOR PRELIMINARY OBJECTIONS

A. Lack of In Personam Jurisdiction

2. Specific jurisdiction is improper as Backus' answer and new matter
to Pro*Act's amended complaint and crossclaim as to Hepro fails to allege any facts to
sustain this Court’s jurisdiction over Hepro and its crossclaim also fails to incorporate,
adopt or reiterate the allegations of Pro*Act's amended complaint. Even if Backus had
incorporated the allegations of Pro*Act's amended complaint in its crossclaim, which it
plainly has not, specific jurisdiction over Hepro remains improper as Pro*Act’s amended
complaint also fails to allege sufficient facts to sustain this Court's jurisdiction over
Hepro in this matter.

3. There are no “minimum contacts” with Pennsylvania alleged in
Pro*Act's amended complaint or Backus’' answer and purported new matter and
crossclaim relating to either of their claims in this litigation to satisfy “traditional notions
of fair play and substantial justice.” Indeed, Backus’ crossclaim is devoid of any factual
allegations, let alone any allegations sufficient to sustain jurisdiction over Hepro in this

case.

4. General jurisdiction over Hepro is also improper as there are no
allegations in Pro*Act's amended complaint or Backus’ answer and purported new
matter and crossclaim that Hepro is incorporated, formed or qualified as a foreign
corporation or entity under the laws of Pennsylvania, or has consented to this Court’s
jurisdiction. Further, there is no allegation in Pro*Act's amended complaint or Backus’
answer, new matter and crossclaim that Hepro exercises a “continuous and systematic

part of its general business within this Commonwealth.”

5. There are also no contacts with Pennsylvania alleged in Pro*Act’s
amended complaint or Backus' answer and purported new matter and crossclaim to
support the kind of systematic, substantial or continuous contacts that would

constitutionally justify this Court’s exercise of general personal jurisdiction over Hepro.



6. Finally, there are no allegations in either Pro*Act's amended
complaint or Backus' answer and purported new matter and crossclaim that Hepro
conducts any business in the Commonwealth of Pennsylvania, other than the assertion
that as to the underlying transaction Backus was Hepro’s representative in the United
States.

WHEREFORE, Defendant, Hepro GmbH respectfully requests that this
Court sustain its preliminary objections and dismiss defendant Backus USA, Inc.’s new

matter and crossclaim purportedly seeking indemnity and/or contribution from Hepro
GmbH.

REED SMITH, LLP
435 Sixth Avenue
Pittsburgh, PA 15219
(412) 288-3131

(e VS
Wayne W /Ringeisen el

Pa. |.D. #53550

Brain T. Himmel, Esq.
Pa. |.D. #66086

Counsel for Defendant, Hepro GmbH



IN THE COURT OF COMMON PLEAS CLEARFIELD COUNTY, PENNSYLVANIA
PRO*ACT, LLC, CIVIL DIVISION

Plaintiff, No. 04-1663-CD
VS.

BACKUS USA, INC. and HEPRO GmbH,

Defendants.

* * * * *

PROPOSED ORDER OF COURT

AND NOW, this ____ day of , 2005, upon

consideration of defendant Hepro GmbH's preliminary objections, it is hereby
ORDERED, ADJUDGED and DECREED that the preliminary objections are sustained
and defendant Backus USA, Inc.’s new matter and crossclaim seeking contribution

and/or indemnity from Hepro GmbH are stricken with prejudice.

BY THE COURT:




CERTIFICATE OF SERVICE

| hereby certify that on this _3:0'\_ day of May 2005, a true and correct copy of
the foregoing PRELIMINARY OBJECTIONS OF DEFENDANT HEPRO GmbH TO
DEFENDANT BACKUS USA, INC.’S NEW MATTER TO PLAINTIFF’'S AMENDED
COMPLAINT AND CROSSCLAIM was served upon all counsel of record by U. S. Mail,

postage prepaid.

Bradley S. Tupi, Esq.
Tucker Arensberg, PC
1500 One PPG Place
Pittsburgh, PA 15222
(Counsel for Plaintiff)

David J. Hopkins, Esq.
Hopkins Heltzel, LLP
900 Beaver Drive
Dubois, PA 15801
(Counsel for Defendant, Backus USA, Ipc.)

o~
WAYNE W/ RINGEISEN




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,

PENNSYLVANIA
CIVIL DIVISION
PRO*ACT, LLC
vs. . No. 04-1663-CD
BACKUS USA, INC. and
HEPRO GmbH
ORDER

AND NOW, this q 7h day of May, 2005, upon consideration of
Attorney Ringeisen’s Preliminary Objections of Defendant Hepro GmbH to

Plaintiff’s Amended Complaint filed in the above matter, it is the Order of the

Court that argument has been scheduled for the 2 day of DYty ,
U

2005, at {§1.00 M, in Courtroom No. _ { , Clearfield County

Courthouse, Clearfield, PA.

@/ BY THE COURT: '
A

William A. Shaw FREDRIC J. AMMERMAN
Prothonotary/Clerk of Courts President Judge
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OFFICE OF COURT ADMINISTRATOR
FORTY-SIXTH JUDICIAL DISTRICT OF PENNSYLVANIA

CLEARFIELD COUNTY COURTHOUSE
SUITE 228, 230 EAST MARKET STREET
CLEARFIELD, PENNSYLVANIA 16830

DAVID S. MEHOLICK PHONE: (814) 765-2641 MARCY KELLEY
COURT ADMINISTRATOR FAX: 1-814-765-7649 DEPUTY COURT  ADMINISTRATOR

MEMO: To all parties filing Petitions/Motions in Clearfield County:
Please make note of the following:

Rule 206(f) The party who has obtained the issuance of a Rule to Show Cause shall
forthwith serve a true and correct copy of both the Court Order entering the Rule and
specifying a return date, and the underlying Petition or Motion, upon every other party to
the proceeding in the manner prescribed by the Pennsylvania Rules of Civil Procedure
(see PA. R.C.P. 440) and upon the Court Administrator.

Rule 206(g) The party who has obtained the issuance of a Rule to Show Cause shall file
with the Prothonotary, within seven (7) days of the issuance of the Rule, an Affidavit of
Service indicating the time, place and manner of service. Failure to comply with this
provision may constitute sufficient basis for the Court to deny the prayer of the Petition

or Motion.

*** Please note: This also includes service of scheduling orders obtamed as the
result of the filing of any pleading,




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,

PENNSYLVANIA
CIVIL DIVISION
PRO*ACT, LLC
Vs. No. 04-1663-CD
BACKUS USA, INC. and
HEPRO GmbH
O RDER

AND NOW, this 9 day of May, 2005, upon consideration of
Attorney Ringeisen’s Preliminary Objections of Defendant Hepro GmbH to
Defendant Backus USA, Inc.’s New Matter to Plaintiff’s Amended Complaint and

Crossclaim filed in the above matter, it is the Order of the Court that argument has

been scheduled for the >\ day of W\Z&g , 2005, at ’( (. DO

A .M, in Courtroom No. L, Clearfield County Courthouse, Clearfield,

PA.

ELEDS e syamecouns

I?/ﬁ 00?2{(% fi/i\.z@v?cﬁm ~o (#XJ@‘/%;@W

Williarmn A. Shaw . MNI
Prothonotary/Clerk of Courts l;gild)ggidge FRMAN
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VS

OFFICE OF COURT ADMINISTRATOR
FORTY-SIXTH JUDICIAL DISTRICT OF PENNSYLVANIA

CLEARFIELD COUNTY COURTHOUSE
SUITE 228, 230 EAST MARKET STREET
CLEARFIELD, PENNSYLVANIA 16830

DAVID S. MEHOLICK PHONE: (814) 785-2641 MARCY KELLEY
COURT ADMINISTRATOR FAX: 1-814-765-7649 DEPUTY COURT ADMINISTRATOR

MEMO: To all parties filing Petitions/Motions in Clearfield County:

A

Please make note of the following:

Rule 206(f) The party who has obtained the issuance of a Rule to Show Cause shall
forthwith serve a true and correct copy of both the Court Order entering the Rule and
specifying a return date, and the underlying Petition or Motion, upon every other party to
the proceeding in the manner prescribed by the Pennsylvania Rules of Civil Procedure
(see PA. R.C.P. 440) and upon the Court Administrator.

Rule 206(g) The party who has obtained the issuance of a Rule to Show Cause shall file
with the Prothonotary, within seven (7) days of the issuance of the Rule, an Affidavit of
Service indicating the time, place and manner of service. Failure to comply with this
provision may constitute sufficient basis for the Court to deny the prayer of the Petition

or Motion.

*%% Please note: Thls also includes service of scheduling orders obtamed as the
result of the filing of any pleading.




IN THE COURT OF COMMON PLEAS CLEARFIELD COUNTY, PENNSYLVANIA

PRO*ACT, LLC,
Plaintiff,
VS.
BACKUS USA, INC. and HEPRO GmbH,

Defendants.

CIVIL DIVISION

No. 04-1663-CD

AFFIDAVIT OF SERVICE OF COURT’S
MAY 9, 2005 SCHEDULING ORDERS

Filed on Behalf of Defendant,
HEPRO GmbH

Counsel of Record for This Party:

WAYNE W. RINGEISEN, ESQ.
Pa. |.D. #53550

BRIAN T. HIMMEL, ESQ.
Pa. |.D. #66086

REED SMITH e

Firm #234

435 Sixth Avenue
Pittsburgh, PA 15219
(412) 288-3131

(412) 288-3063 (Facsimile)

JURY TRIAL DEMANDED

@
FILED
m/laf&)@f Ce
MAY 16 2005

Witiam A Shaw
Prothonoiary/Clerk of Courts

PGHLIB-1589005.1-WWRINGEI §/12/05 10:55 AM



IN THE COURT OF COMMON PLEAS CLEARFIELD COUNTY, PENNSYLVANIA

PRO*ACT, LLC,
Plaintiff,

VS.

BACKUS USA, INC. and HEPRO GmbH,

Defendants.

*

CIVIL DIVISION

No. 04-1663-CD

* * *

AFFIDAVIT OF SERVICE OF COURT’S MAY 9, 2005 SCHEDULING ORDERS

I, Wayne W. Ringeisen, hereby certify that | served on May 12, 2005, true and

correct copies of the Court’'s May 9, 2005 scheduling orders scheduling argument on

defendant Hepro GmbH'’s preliminary objections to plaintiff's amended complaint and

defendant Backus USA, Inc’s new matter to plaintiffs amended complaint and

crossclaim for May 31, 2005 on all counsel of record.

Sworn before me this /52 day

of ﬂfpr 2005

. ,MQM
N6tdry Public_”
COMMONWEALTH OF PENNSYLVMA

Notarial Seal
Agnes S. Lesko, Notary Public
City Of Pittsburgh, Aliegheny County
My Commission Expires Jan. 13, 2008

‘Member. Pennsylvania Association Of Notsries

ol L

Wayne W. |nge\|§en v

Reed Smith, LLP

435 Sixth Avenue

Pittsburgh, PA 15219

(Counsel for Defendant, Hepro GmbH)



CERTIFICATE OF SERVICE

| hereby certify that on this Iin" day of May 2005, a true and correct copy of
the foregoing AFFIDAVIT OF SERVICE OF COURT’S MAY 9, 2005 SCHEDULING

ORDERS was served upon all counsel of record by U. S. Mail, postage prepaid.

Bradley S. Tupi, Esq.
Tucker Arensberg, PC
1500 One PPG Place
Pittsburgh, PA 15222
(Counsel for Plaintiff)

David J. Hopkins, Esq.
Hopkins Heltzel, LL.LP
900 Beaver Drive
Dubois, PA 15801
(Counsel for Defendant, Backus USA, Inc.)

WAYNE W /RINGEISEN



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA :

PRO*ACT, LLC,

Plaintiff, !

BACKUS USA, INC. AND HEPRO Gmbh,

Defendants.

LIT:360388-1 021894-120674

CIVIL DIVISION

NO. 04-1663-CD

OPPOSITION TO PRELIMINARY
OBJECTIONS OF DEFENDANT HEPRO
GMBH TO PLAINTIFF'S AMENDED
COMPLAINT

CODE: 010

Filed on behalf of Plaintiff,
Pro*Act, LLC

- Counsel of record for this party:

Bradley S. Tupi, Esquire

PA Id. No. 28682

Beverly Weiss Manne, Esquire
PA Id. No. 34545 :
Jeanne M. Stancampiano, Esquire
PA 1d. No. 89078

TUCKER ARENSBERG, P.C.
1500 One PPG Place
Pittsburgh, PA 15222

Tel.  (412) 594-5545

Fax  (412) 594-5619

Email bilupi@tuckerlaw.com

FILEDw

I e
MAY /1 §2005

% William A, Shaw
T honotary/Clerk of Courtg
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

PRO*ACT, LLC, : ' CIVIL DIVISION

Plaintiff,
NO. 04-1663-CD

BACKUS USA, INC. and HEPRO Gmbh,

Defendants.

OPPOSITION TO PRELIMINARY OBJECTIONS
OF DEFENDANT HEPRO GMBH TO PLAINTIFF'S AMENDED COMPLAINT

Plaintiff, Pro*Act LLC ("Pro*Act") files this_Opposition to Prelimi‘_nary Objections of-
Defendant Hepro GmbH To Plaintiff's Amended Complaint and states as follows:

1. For the reasons stated in Pro*Act's Brief in Support of Opposition to
Preliminary Objections of Defendant Hepro GmbH to Pléintiff's Amended Complaint,
which is incorporated herein by reference, Defendant Hepro GmbH has ample contacts
with the Commonwealth of Pennsylvania for this Court to exercise specific and general
jurisdiction over Hepro.

WHEREFORE, Pro*Act, LLC, respectfully requests that this Court overrule the
Preliminary Objebctions filed by Hepro GmbH to the Amended Complaint and grant such

other relief as this Court deems just and proper.

LIT:360388-1 021894-120674



i CONCLUSION

For the foregoing reasons, Hepro's Preliminary Objections must be overruled.

LIT:355847-1 021894-120674

14

- TU

Respectfully\submitted,

NSBERG, P.C.

\

Bradley S. Tup) Esquire

PA Id. No. 28682

Jeanne M. Stancampiano, Esquire
Pa. Id. No. 89078

1500 One PPG Place

Pittsburgh, PA 15222

Tel. (412) 594-5545

Fax (412) 594-5619

Email: btupi@tuckerlaw.com

Attorneys for Plaintiff



CERTIFICATE OF SERVICE

| certify that true and correct copies of the foregoing Opposition to Preliminary
Objections of Defendant Hepro GmbH to Plaintiff's Amended Complaint were served via
first class U.S. Mail, postage prépaid, this 16™ day of May, 2005, upon the following -
counsel of record:
David J. Hopkins, Esquire
Hopkins Heltzel, LLP

900 Beaver Drive
" DuBois, PA 15801

Wayne W. Ringeisen, Esquire
Reed Smith LLP
435 Sixth Avenue
Pittsburgh, PA 15219-1886

| T i

Jeande M. Staneémpiago

LIT:360388-1 021894-120674



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
(CIVIL DIVISION)

PRO*ACT, LLC,
Plaintiff,

V. : No. 04-1663-CD

BACKUS USA, INC.
and HEPRO GmbH,
Defendants.
Type of Pleading: Reply in Opposition to
Preliminary Objections of Defendant
Hepro GmbH to Plaintiff’s Amended
Complaint

Filed on behalf of: Backus USA, Inc.,
Defendant

Counsel of Record for this party:
HOPKINS HELTZEL LLP
DAVID J. HOPKINS, Esquire

Attorney at Law
Supreme Court No. 42519

900 Beaver Drive
DuBois, Pennsylvania 15801

(814) 375-0300

FH..ED/V

m| 155@
MAY 2 5 2005

William A Sh
aw
Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)
PRO*ACT, LLC,
Plaintiff,
V. : No. 04-1663-CD
BACKUS USA, INC.
and HEPRO GmbH,
Defendants.

REPLY IN OPPOSITION TO PRELIMINARY OBJECTIONS OF DEFENDANT
HEPRO GMBH TO PLAINTIFF’S AMENDED COMPLAINT

AND NOW, comes Defendant, Backus USA, Inc. (“Backus™), by and through its
undersigned counsel, Hopkins Heltzel LLP, and files this Reply in Opposition to
Preliminary Objections of Defendant Hepro GmbH (“Hepro”) to Plaintiff’s Amended
Complaint, and states as follows:

1. It is denied that Defendant Backus’ Answer and New Mater incorporates
the allegatiohs of paragraphs 1-66 of Pro*Act’s Complaint. Rather, Defendant Backus’
Answer, in Paragraph 67, incorporates “by reference each and every answer set forth in
Paragraphs 1-66 above as if the same were herein set forth at length.” In its Answer to
Amended Complaint, New Matter and Crossclaim, Defendant Backus asserted its
separate claim against Defendant Hepro GmbH for indemnity and/or contribution.

2. Denied. Defendant Hepro has ample contacts with the Commonwealth of
Pennsylvania for this Court to exercise specific and general jurisdiction over Hepro.
Defendant Backus hereby adopts the reasoning and analysis set forth in Pro*Act’s Brief
in Support of Opposition to Preliminary Objections of Defendant Hepro GmbH to

Plaintiff’s Amended Complaint insofar as it relates to the exercise of specific and general



jurisdiction over Hepro. However, to the extent that the Brief suggests that Backus is the
exclusive reseller of carrot peelers in the United States, Backus specifically denies such
allegations. As set forth in Backus’ Answer to Amended Complaint and New Matter and
Crossclaim, it is denied that Backus is Hepro’s exclusive reseller of carrot peelers in the
United States. Backus Sormac, B.V., a Netherlands corporation (“Backus Sormac”), and
Hepro are parties to a contract for the resale of the KP-50 carrot peelers. Backus USA
acted as an agent for Backus Sormac for the resale of the KP-50 units in the United
States. Backus USA was not the exclusive reseller of the KP-50B units in the United
States.

WHEREFORE, Defendant Backus USA, Inc. respectfully requests that this Court
overrule the Preliminary Objections filed by Hepro GmbH to the Amended Complaint
and grant such other relief as the Court deems just and proper.

Respectfully submitted,

(> ON

David J. Hopkin® E?q—ﬁire\(\
Attorney for Defendant Backus, USA, Inc.




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)

PRO*ACT, LLC,

Plaintiff,

V. : No. 04-1663-CD

BACKUS USA, INC.
and HEPRO GmbH,

Defendants.

CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that a true and correct copy of Defendant
Backus USA, Inc.’s Reply in Oppositions to Preliminary Objections of Defendant Hepro
GmbH to Plaintiff's Amended Complaint, filed on behalf of Backus USA, Inc. was
forwarded by first class mail, postage prepaid, on the 23rd day of May, 2005, to all
counsel of record, addressed as follows:

Bradley S. Tupi, Esquire
Tucker Arensberg, P.C.
1500 One PPG Place
Pittsburgh, PA 15222
Wayne W. Ringeisen, Esquire
Reed Smith LLP

435 Sixth Avenue
Pittsburgh, PA 15219-1886

Hopkins Heltzel LLP

By: D‘—f \[\

David J. Hopkins, ‘E%qulre
Attorney for Defendant Backus, USA, Inc.




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

PRO*ACT, LLC,
Plaintiff,

V.

BACKUS USA, INC.
and HEPRO GmbH,

Defendants.

(CIVIL DIVISION)

No. 04-1663-CD

Type of Pleading: Reply in Opposition to
Preliminary Objections of Defendant
Hepro GmbH to Defendant Backus USA,
Inc.’s New Matter to Plaintiff’s Amended
Complaint and Crossclaim

Filed on behalf of: Backus USA, Inc.,
Defendant

Counsel of Record for this party:
HOPKINS HELTZEL LLP

DAVID J. HOPKINS, Esquire
Attorney at Law
Supreme Court No. 42519

900 Beaver Drive
DuBois, Pennsylvania 15801

(814) 375-0300

FILED/vo
MAY 25%/%@

William A. Shaw
prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)
PRO*ACT, LLC,
Plaintiff,
V. : No. 04-1663-CD
BACKUS USA, INC.
and HEPRO GmbH,
Defendants.

REPLY IN OPPOSITION TO PRELIMINARY OBJECTIONS OF DEFENDANT
HEPRO GMBH TO DEFENDANT BACKUS USA, INC.’S NEW MATTER TO
PLAINTIFF’S AMENDED COMPLAINT AND CROSSCLAIM

AND NOW, comes Defendant, Backus USA, Inc. (“Backus”), by and through its
undersigned counsel, Hopkins Heltzel LLP, and files this Reply in Opposition to
Preliminary Objections of Defendant Hepro GmbH (“Hepro”) to Defendant Backus USA,
Inc.’s New Matter to Plaintiff’s Amended Complaint and Crossclaim, and states as
follows:

1. It is denied that Defendant Backus’ Answer and New Mater incorporates
the allegations of paragraphs 1-66 of Pro*Act’s Complaint. Rather, Defendant Backus’
Answer, in Paragraph 67, incorporates “by reference each and every answer set forth in
Paragraphs 1-66 above as if the same were herein set forth at length.” In its Answer to
Amended Complaint, Defendant Backus properly asserted in paragraphs 67-76 under the

heading “New Matter” (in accordance with Rule 2252(d)" of the Pennsylvania Rules of

! Rule 2252(d) provides that
If the person sought to be joined is a party, the joining party shall, without moving for severance
or the filing of a praecipe for a writ or a complaint, assert in the answer as new matter that such
part is alone liable to the plaintiff or liable over to the joining party or jointly or severally liable to
the plaintiff or liable to the joining party directly setting forth the ground therefore. The case shall
proceed thereafter as if such party had been joined by a writ or a complaint.
Emphasis added.



Civil Procedure), its separate claim against Defendant Hepro GmbH for indemnity and/or
contribution.

2. Denied. Plaintiff’'s Amended Complaint has sufficiently alleged that
Defendant Hepro has ample contacts with the Commonwealth of Pennsylvania for this
Court to exercise specific and general jurisdiction over Hepro. As set forth in Pro*Act’s
Brief in Support of Opposition to Preliminary Objections of Defendant Hepro GmbH to
Plaintiff's Amended Complaint, Pro*Act has alleged, and Defendant Backus has
admitted the following forum contacts in its Answer to Amended Complaint (“Backus’
Answer”):

(1) Hepro agreed to sell five KP-50B units to Backus, a
Pennsylvania corporation, over a nine-month period (Amended
Complaint);

(2) Hepro indicated that it intended to reserve to Backus exclusive
selling rights to the Hepro’s KP-50B machines. As stated in Backus’
Answer, such exclusivity was conditioned upon the sale of the five (5)
KP-50B units (which were not in fact sold and as such the exclusivity
provision did not apply). However, Backus did sell the KP-50B to
Pro*Act on behalf of Hepro, such that the sales of the units counted
towards the five (5) sales needed to obtain exclusivity;

(3) Backus employee was designated as the “lead manager of
Hepro” for purposes of facilitating the sale of Hepro’s KP-50B peeler to
Pro*Act;

(4) all payments by Pro*Act for Hepro’s KP-50B were made
payable to Backus and delivered to the Commonwealth;

(5) Hepro billed Pro*Act for the KP-50B through Backus;

(6) On at least one occasion, a KP-50B machine at issue in this
action was shipped into and out o the Commonwealth; and

(7) Hepro used Backus to negotiate, sell, distribute, invoice, and
collect payments, as well as serve as the point of contact for purposes of
rectifying problems associated with Hepro’s KP-50B machine.



3. Defendant Backus hereby adopts the reasoning and analysis set forth in
Pro*Act’s Opposition to Preliminary Objections of Defendant Hepro GmbH, and Brief in
Support of Opposition to Preliminary Objections of Defendant Hepro GmbH to
Plaintiff’s Amended Complaint (copies of which are incorporated herein and attached
hereto as Attachment A), insofar as such documents set forth the basis for the exercise of
specific and general jurisdiction over Hepro. For the reasons set forth in the Brief,
Defendant Backus respectfully requests that this Honorable Court dismiss Hepro’s
preliminary objections. To the extent that the Opposition or Brief suggest that Backus is
the exclusive reseller of carrot peelers in the United States, as set forth in Backus’
Answer to Amended Complaint and New Matter and Crossclaim, it is denied that Backus
is Hepro’s exclusive reseller of carrot peelers in the United States.

WHEREFORE, Defendant Backus USA, Inc. respectfully requests that this Court
overrule the Preliminary Objections filed by Hepro GmbH to Defendant Backus USA,
Inc.’s New Matter to Plaintiff’'s Amended Complaint and Crossclaim and grant such
other relief as the Court deems just and proper.

Respectfully submitted,

(> oD

David J. Hopkins, Esquire
Attorney for Defendant Backus, USA, Inc.




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)

PRO*ACT, LLC,

Plaintift,

V. : No. 04-1663-CD

BACKUS USA, INC.
and HEPRO GmbH,

Defendants.

CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that a true and correct copy of Defendant
Backus USA, Inc.’s Reply in Opposition to Preliminary Objections of Defendant Hepro
GmbH to Defendant Backus USA, Inc.’s New Matter to Plaintiff’s Amended Complaint
and Crossclaim, filed on behalf of Backus USA, Inc. was forwarded by first class mail,
postage prepaid, on the 23rd day of May, 2005, to all counsel of record, addressed as
follows:

Bradley S. Tupi, Esquire
Tucker Arensberg, P.C.
1500 One PPG Place
Pittsburgh, PA 15222
Wayne W. Ringeisen, Esquire
Reed Smith LLP

435 Sixth Avenue
Pittsburgh, PA 15219-1886

Hopkins Heltzel LLP

By:«_@ e N\ \l—«

David J. Hopkiﬁg, Esquire
Attorney for Defendant Backus, USA, Inc.




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

PRO*ACT, LLC

BACKUS

VS. : NO. 04-1663-CD

USA, INC., and

HEPRO GmbH

ORDER

NOW, thisg 31st day of May, 2005, following argument

relative Preliminary Objections filed on behalf of Defendant

Hepro;
on the
is not

issues

with the Court noting that no ruling has yet been issued
same, i1t is the ORDER of this Court that Defendant Hepro
required to answer any discovery requests related to

which are not jurisdictional in nature until such time as

the Court should rule on the Preliminary Objections.

BY THE COURT,

resident Judge

=2 541 - ‘“Mﬁs

268 Tupi
JUN o 12005  +ophins
Witliam A. Shaw Rirgoisei-

Prothonotary/Clerk of Courts @




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
PRO*ACT, LLC
V. : No. 04-1663-CD
BACKUS USA, INC., and
HEPRO GmbH.
ORDER

AND NOW, this 937$ day of June, 2005, following the submission of briefs and
argument relative Hepro GmbH’s (Defendant-Hepro) Preliminary Objections to Pro*Act, LLC’s
(Plaintiff) Amended Complaint the Court HEREBY DENIES Defendant-Hepro’s Preliminary

Objections.

By the Court

William A. Shaw R "%Q*'S?
Prothonotary/Clerk of Courts




IN THE COURT OF COMMON PLEAS CLEARFIELD COUNTY, PENNSYLVANIA

PRO*ACT, LLC,
Plaintiff,
Vs.
BACKUS USA, INC. and HEPRO GmbH,

Defendants.

NOTICE TO PLEAD
To: Plaintiff:

You ,are hereby notified to file a written

Counsel fopﬁefe‘n’dant, Hepro GfnbH

NOTICE TO PLEAD
To: Defendant Backus USA, Inc.:

You are hereby notified to file a written
respopse to the enclosed NEW MATTER
352(d) within 20
a judgment may

W
¢

Counsel fdi/Defendant, H >mbH

CIVIL DIVISION

No. 04-1663-CD

DEFENDANT HEPRO GmbH’S ANSWER
AND NEW MATTER TO PLAINTIFF’S
AMENDED COMPLAINT AND NEW
MATTER PURSUANT TO

Pa.R.Civ.P. 2252(d)

Filed on Behalf of Defendant,
HEPRO GmbH

Counsel of Record for This Party:

BRIAN T. HIMMEL, ESQ.
Pa. 1.D. #66086

WAYNE W. RINGEISEN, ESQ.
Pa. 1.D. #53550

REED SMITH we

Firm #234

435 Sixth Avenue
Pittsburgh, PA 15219
(412) 288-3131

(412) 288-3063 (Facsimile)

FILED

SEP 132005

i
William A. Si{aw
Prathonotary/Clerk of Couyrtg
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IN THE COURT OF COMMON PLEAS CLEARFIELD COUNTY, PENNSYLVANIA
PRO*ACT, LLC, CIVIL DIVISION

Plaintiff, No. 04-1663-CD
VS.

BACKUS USA, INC. and HEPRO GmbH,

Defendants.

* * * %* *

DEFENDANT HEPRO GmbH’S ANSWER AND NEW MATTER TO PLAINTIFF’S
AMENDED COMPLAINT AND
NEW MATTER PURSUANT TO PA.R.CIV.P. 2252(d)

ANSWER

NOW INTO COURT, through undersigned counsel, comes Defendant,
HEPRO GmbH (hereinafter referred to as “Hepro”),‘ and for its answer to Plaintiff's

Amended Complaint, avers as follows:

1-2.  The allegations paragraphs 1-2 of Plaintiff's Amended Complaint
state conclusions of law to which no response is necessary. To the extent a response
is deemed necessary, the allegations of paragraphs 1-2 are denied for lack of sufficient
knowledge and information to justify a belief therein.

3. The allegations of paragraph 3 of Plaintiff's Amended Complaint
state conclusions of law to which no response is necessary. To the extent a response

is deemed necessary, the allegations of paragraph 2 are admitted.

4, The allegations of paragraph 4 of Plaintiffs Amended Complaint
state conclusions of law to which no response is necessary. To the extent a response
is deemed necessary, the allegations of paragraph 4 are denied. To the contrary, it is
specifically denied that Hepro regularly conducts business in the Commonwealth of
Pennsylvania and Clearfield County. To the contrary, this Court lacks personal
jurisdiction over Hepro because Hepro performed no act in Pennsylvania out of which



.

this lawsuit arises, is not present in Pennsylvania, conducts no activities in
Pennsylvania and transacts no business in Pennsylvania.

5. The allegations of paragraph 5 of Plaintiff's Amended Complaint
state conclusions of law to which no response is necessary. To the extent a response
is deemed necessary, the allegations of paragraph 5 are denied to the extent they
suggest or imply that any produced and/or sold by Hepro is made the subject of this
litigation, is defective and/or caused Plaintiff's alleged damages. It is denied Hepro is a
designer, manufacturer and merchant of “mechanical equipment.” By way of further
response, the carrot peelers made the subject of litigation were produced pursuant to
Plaintiff's specifications and were approved by Plaintiff prior to shipment.

6. The allegations of paragraph 6 of Plaintiffs Amended Complaint
state conclusions state of law to which no response is necessary. To the extent a
response is deemed necessary, the allegations of paragragh 6 are denied. To the
contrary, Backus is not Hepro’s exclusive reseller of carrot peelers in the United States.
The remaining allegations of paragraph 6 are denied for lack of sufficient knowledge
and information to justify a belief therein. B

7. The allegations of paragraph 7 of Plaintiffs Amended Complaint
and its subparts state conclusions of law to which no response is necessary. To the
extent a response is deemed necessary, the allegations of paragraph 7 and its subparts
are denied as written. To the contrary, it is specifically denied that Hepro regularly
conducts business in the Commonwealth of Pennsylvania and in Clearfield County. To
the contrary, this Court lacks personal jurisdiction over Hepro because Hepro performed
no act in Pennsylvania out of which this lawsuit arises is not present in Pennsylvania,
conducts no activities in Pennsylvania and transacts no business in Pennsylvania. The
allegations of subparts 7(a)-(i) purporting to interpret the terms, conditions, provisions,
language, wording and contents of Exhibits (a)-(g) are denied. To the contrary, the best
and only evidence of the terms, conditions, provisions, language, wording and contents
of Exhibits (a)-(g) are the documents themselves, and anything and everything at



-

variance therewith is denied. The remaining allegations of paragraph 7 and its subparts
are denied for lack of sufficient knowledge and information to justify a belief therein.

8. Thé allegations of paragraph 8 of Plaintiff's Amended Complaint
state conclusions of law to which no response is necessary. To the extent a response
is deemed necessary, the allegations of paragraph 8 are admitted in part and denied in
part. Based upon information and belief, it is admitted that Backus presented the Hepro
KP-50 peeler at a tradeshow in Los Angeles. It is denied that the KP-50 was
“showcased.” It is further denied that the KP-50 was specifically designed to peel
“small/baby carrots with tops.” To the contrary, the KP-50 was designed to peel carrots
within its design specifications. The remaining allegations of paragraph 8 are denied for
lack for sufficient knowledge and information to justify a belief therein.

9. The allegations of paragraph 9 of Plaintiffs Amended Complaint
state conclusions of law to which no response is necessary., To the extent a response
is deemed necessary, the allegations of paragraph 9 are denied. To the contrary, as a
result of specifications requested by Plaintiff, Plaintiffs representative traveled to
Germany to examine and operate the KP-50B machine to ensure it conformed to the
Plaintiff's specifications. Following this examination/operation of the KP-50B machine,
Plaintiff approved the KP 50-B machine prior to shipment. It is specifically denied that
the KP-50 machine is not “commercially viable.” To the contrary, the KP-50 was in all
respects properly and correctly produced, and was suitable and adequate for its
intended purpose. The remaining allegations of paragraph 9 are denied for lack of
sufficient knowledge and information to justify a belief therein.

10. The allegations of paragraph 10 of Plaintiffs Amended Complaint are
admitted in part and denied in part. It is admitted that Plaintiff shipped raw carrots to
Hepro. It is denied that it did so on “several occasions.” The remaining allegations of
paragraph 10 are denied for lack of sufficient knowledge and information to justify a
belief therein.

11.  The allegations of paragraph 11 of Plaintiffs Amended Complaint

state conclusions of law to which no response is necessary. To the extent a response



is deemed necessary, the allegations of paragraph 11 are denied as stated. To the
contrary, Plaintiffs representatives traveled to Germany to examine and operate the
KP-50B peeler. Plaintiffs representatives approved the KP-50B peeler prior to
shipment. By way of further response, any product produced and/or sold by Hepro was
in all respects properly and correctly produced, pursuant to any applicable specifications
provided by Plaintiff and was suitable and adequate for its intended purpose.

12. The allegations of paragraphs 12 of Plaintiffs Amended
Complaint state conclusions of law to which no response is necessary. To the extent a
response is deemed necessary, the allegations of paragraph 12 are denied. To the
contrary, any product produced and/or sold by Hepro was not defective and did not
cause Plaintiff's alleged damages. To the contrary, any product produced and/or sold
by Hepro were in all respects properly and correctly produced and were suitable and
adequate for their intended purpose. It is denied that Hepro agreed to modify the KP-50
machine “to ensure its commercial viability for peeling small/baby carrots provided by

Plaintiff.” To the contrary, the KP-50B was already fully developed.

13. The allegations of paragraphs 13 of Plaintiffs Amended
Complaint state conclusions of law to which no response is necessary. To the extent a
response is deemed necessary, the allegations of paragraph 13 are denied as stated.
To the contrary, the KP-50 machine was already fully developed. By way of further
response, the KP-50B machine was in all respects properly and correctly produced,
complied with Plaintiffs specifications and was suitable and adequate for its intended
purpose of peeling carrots within its design specifications, as approved by Plaintiff prior
to shipment.

14-17. The allegations of paragraphs 14-17 of Plaintiff's Amended
Complaint state conclusions of law to which no response is necessary. To the extent a
response is deemed necessary, the allegations of paragraphs 14-17 are denied to the
extent they suggest or imply that any product produced and/or sold by Hepro was
defective and/or caused Plaintiffs alleged damages. To the contrary, any product

produced and/or sold by Hepro was in all respects properly and correctly produced and



was suitable and adequate for its intended purpose of peeling carrots within its design
specifications as approved by Plaintiff prior to shipment. The remaining allegations of
paragraph 14-17 are denied for lack of sufficient knowledge and information to justify a
belief therein.

18-19. The allegations of paragraphs 18-19 of Plaintiffs Amended
Complaint state conclusions of law to which no response is necessary. To the extent a
response is deemed necessary, the allegations of paragraphs 18-19 are denied to the
extent that they suggest or imply that Backus is “Hepro’s exclusive sales representative
in the United States.” To the contrary, Backus is not “Hepro’s exclusive sales
representative in the United States.” The remaining allegations of paragraphs 18-19 are
denied for lack for sufficient knowledge and information to justify a belief therein.

20-22. The allegations of paragraphs 20-22 of Plaintiffs Amended
Complaint state conclusions of law to which no response;js necessary. To the extent a
response is deemed necessary, the alleg’éations:{5 of paraéraphs 20-22 that Backus and
ProAct exchanged an order confirmation are admitted. The best and only evidence of
the terms, conditions, provisions, language, wording and/or contents of Backus’ October
29, 2002 order confirmation is the document itself, and anything and everything at
variance therewith is denied.

23. The allegations of paragraph 23 of Plaintiffs Amended Complaint
state conclusions of law to which no response is necessary. To the extent a response
is deemed necessary, the allegations of paragraph 23 are denied for lack of sufficient
knowledge and information to justify a belief therein.

24. The allegations of paragraph 24 of Plaintiffs Amended Complaint
state conclusions of law to which no response is necessary. To the extent a response
is deemed necessary, the allegations of paragraph 24 are denied to the extent they
suggest or imply that any product produced and/or sold by Hepro was defective and/or
caused Plaintiff's alleged damages. To the contrary, any product produced and/or sold
by Hepro was in all respects properly and correctly produced and suitable and adequate
for its intended purpose of peeling carrots within its design specifications as approved



by Plaintiff prior to shipment. Moreover, Hepro did not install, operate and/or supervise
the installation, operation and/or use of the product. This was done by others, not within
Hepro's control. The remaining allegations of paragraph 24 of denied for lack of
sufficient knowledge and information to justify a belief therein.

25. The allegations of paragraph 25 of Plaintiffs Amended Complaint
are admitted in part and denied in part. It is admitted that Plaintiff notified Hepro of
certain alleged concerns. It is denied that Plaintiff notified Hepro of its alleged concerns
“‘immediately.” The remaining allegations of paragraph 25 are denied for lack of

sufficient knowledge and information to justify a belief therein.

26. The allegations of paragraph 26 of Plaintiff's Amended Complaint
state conclusions of law to which no response is necessary. To the extent a response
is deemed necessary, the allegations of paragraph 26 are admitted in part and denied in
part. It is admitted that Plaintiff ordered and took delivery of a second KP-50B machine.
It is denied that any product produced and/_?r sold by Hepro was defective and/or
caused the Plaintiff's alleged damages. To the contrary, any such product was in all
respects properly and correctly produced and was suitable and adequate for its
intended purpose of peeling carrots within its design specifications as approved by
Plaintiff prior to shipment. The remaining allegations of paragraph 26 are denied for

lack of sufficient knowledge and information to justify a belief therein.

27. The allegations of paragraph 27 of Plaintiffs Amended Complaint
state conclusions of law to which no response is necessary. To the extent a response
is deemed necessary, the allegations of paragraph 27 are admitted in part and denied in
part. Upon information and belief, it is admitted that Plaintiff ordered a wash line system
from defendant Backus. The remaining allegations of paragraph 27 are denied. To the
contrary, the KP-50B machine is a stand-alone machine. A customer’s decision to
purchase a wash line system is at its own discretion pursuant to its specific needs. By
way of further response, any product produced and/or sold by Hepro was in all respects
properly and correctly produced and was suitable and adequate for its intended purpose



of peeling carrots within its design specifications as approved by Plaintiff prior to
shipment.

28-29. The allegations of paragraphs 28 -29 of Plaintiffs Amended
Complaint state conclusions of law to which no response is necessary. To the extent a
response is deemed necessary, the allegations of paragraphs 28 -29 are admitted in
part and denied in part. Upon information and belief, it is admitted that Plaintiff
purchased a wash line from Backus. It is denied that any product produced and/or sold
by Hepro was defective and/or caused Plaintiff's alleged damages. To the contrary,
Hepro’s KP-50B machine is a stand alone machine. Any product produced and sold by
Hepro was in all respects properly and correctly produced and was suitable and
adequate for its intended purpose of peeling carrots within its design specifications as
approved by Plaintiff prior to shipment. The remaining allegations of paragraphs 28 -29
are denied for lack of sufficient knoWledge and information to justify a belief therein.

30. The allegations of paragraph 30 df Plaintiffs Amended Complaint
state conclusions of law to which no response’ is necessary. To the extent a response
is deemed necessary, and to the extent such allegations are directed to Hepro, the
allegations of paragraph 30 are denied to the extent they suggest or imply that any
product produced and/or sold by Hepro was defective and/or caused Plaintiff's alleged
damages. To the contrary, any product produced and/or sold by Hepro was in all
respects properly and correctly produced and was suitable and adequate for its
intended purpose of peeling carrots within its design specifications as approved by
Plaintiff prior to shipment. By way of further response, Hepro did not furnish any “wash
line chiller” to Plaintiff. Upon information and belief, the “missing wash line chiller’ was
furnished by Backus. The remaining allegations of paragraph 30 are denied for lack of

sufficient knowledge and information to justify a belief therein.

31.  The allegations of paragraph 31 of Plaintif's Amended Complaint
state conclusion of law to which no response is necessary. To the extent a response is
necessary, and to the extent such allegations are directed to Hepro, the allegations of

paragraph 31 are denied to the extent they suggest or imply that any product produced



and/or sold by Hepro was defective and/or caused Plaintiff's alleged damages. To the
contrary, any product produced and/or sold by Hepro was in all respects properly and
correctly produced and was suitable and adequate for its intended purpose of peeling
carrots within its design specifications as approved by Plaintiff prior to shipment. It is
admitted Plaintiff notified Hepro of certain alleged concerns. The remaining allegations
of baragraph 31 are denied for lack of sufficient knowledge and information to justify a
belief therein.

32. The allegations of paragraph 32 of Plaintiffs Amended Complaint
state conclusions of law to which no response is necessary. To the extent a response
is deemed necessary, the allegations of paragraph 32 are denied to the extent they
suggest or imply that any product produced and/or sold by Hepro was defective and/or
caused Plaintiff's alleged damages. To the contrary, any product produced and/or sold
by Hepro was in all respects properly and correctly produced and was suitable and
adequate for its intended purpose of peellng carrots within |ts design specifications as
approved by Plaintiff prior to shipment. By way of further response upon information
and belief, representatives of Hepro, which may have been Oliver Schipp and Christoph

Protte, observed and videotaped Plaintiff's production process.

33. The allegations of paragraph 33 of Plaintiffs Amended Complaint
state conclusions of law to which no response is necessary. To the extent a response
is deemed necessary, the allegations of paragraph 33 are denied to the extent they
suggest or imply that any product produced and/or sold by Hepro was defective and/or
caused Plaintiff's alleged damages. To the contrary, any product produced and/or sold
by Hepro was in all respects properly and correctly produced and was suitable and
adequate for its intended purpose of peeling carrots within its design specifications as
approved by Plaintiff prior to shipment. It is admitted that Plaintiffs representatives
traveled to Germany and approved the KP-50B machines prior to shipment. The
remaining allegations of paragraph 33 are denied for lack of sufficient knowledge and

information to justify a belief therein.



34-36. The allegations of paragraphs 34-36 of Plaintiffs Amended
Complaint state conclusions of law to which no response is necessary. To the extent a
response is deemed necessary, the allegations of paragraphs 34-36 are denied to the
extent they suggest or imply that any product produced and/or sold by Hepro was
defective and/or caused Plaintiff's alleged damages. To the contrary, any product
produced and/or sold by Hepro was in all respects properly and correctly produced and
was suitable and adequate for its intended purpose of peeling carrots within design
specifications as approved by Plaintiff prior to shipment. It is further denied that the
subject carrot peeler's jammed “frequently” or at an unusual rate. The remaining
allegations of paragraphs 34-36 are denied for lack of sufficient knowledge and
information to justify a belief therein.

37. The allegations of paragraph 37 of Plaintiffs Amended Complaint
state conclusions of law to which no response is necessary. To the extent a response
is deemed necessary, and to the extent such allegations are directed to Hepro, the
allegations of paragraph 37 are denied to t}he extent theg‘[’ suggest or imply that any
product produced and/or sold by Hepro was defective and/or caused Plaintiff's alleged
damages. To the contrary, any product produced and/or sold by Hepro was in all
respects properly and correctly produced and was suitable and adequate for its
intended purpose as approved by Plaintiff prior to shipment. The remaining allegations
of paragraph 37 are denied for lack of sufficient knowledge and information to justify a

belief therein.

38. The allegations of paragraph 38 of Plaintiffs Amended Complaint
and its subparts state conclusions of law to which no response is necessary. To the
extent a response is deemed necessary, the allegations of paragraph 38 and its
subparts are denied. To the contrary, no product produced and/or sold by Hepro was
defective and/or caused Plaintiffs alleged damages. To the contrary, any product
produced and/or sold by Hepro was in all respects properly and correctly produced and
was suitable and adequate for its intended purpose. The remaining allegations of
paragraph 38 and its subparts are denied for lack of sufficient knowledge and
information to justify a belief therein.

10



COUNT
BREACH OF EXPRESSED WARRANTY (vs. HEPRO)

39. Hepro re-alleges, reiterates and incorporates herein by this
reference as if set forth in full its answers to paragraphs 1-38 and their subparts of
Plaintiffs Complaint.

40-42. The allegations of paragraphs 40-42 of Plaintiffs Amended
Complaint state conclusions of law to which no response is necessary. To the extent a
response is deemed necessary, the allegations of paragraphs 40-42 are denied. To the
contrary, no product produced and/or sold by Hepro was defective and/or caused
Plaintiff's alleged damages. By way of further response, any product produced and/or
sold by Hepro was in all respects properly and correctly produced, and was suitable and
adequate for its intended purpose of peeling carrots within its specifications. Moreover,
Hepro did not install and/or operate the product. T_his was done by others, not within
Hepro’s control. The remaining allegationsvfL of parag;raphs 40-42 are denied for lack of -
sufficient knowledge and information to justify a belief therein.

COUNT Il

BREACH OF EXPRESSED WARRANTY (vs. BACKUS)

43. Hepro reiterates, re-alleges and incorporates herein by this
reference as if set forth in full its answers to paragraphs 1-42 and their subparts of
Plaintiff's Amended Complaint.

44-46. The allegations of paragraphs 44-46 of Plaintiffs Amended
Complaint are not directed to Hepro and therefore no response is necessary. To the
extent a response is deemed necessary and to the extent that the allegations of
paragraphs 44-46 are directed to Hepro, these allegations are denied to the extent they
suggest or imply any product produced and/or sold by Hepro was defective and/or
caused Plaintiff's alleged damages. To the contrary no product produced and/or sold by
Hepro was defective and/or caused the Plaintiff's alleged damages. By way of further

response, any product produced and/or supplied by Hepro, was properly and correctly
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produced and was suitable for its intended purpose. The remaining allegations of
paragraph 44-46 are otherwise denied for lack of sufficient knowledge and information
to justify a belief therein.

COUNT Il

BREACH OF IMPLIED WARRANTY OF MERCHANTABILITY (vs. HEPRO)

47. Hepro re-alleges, reiterates and incorporates herein by this
reference as if set forth in full in its answers to paragraphs 1-46 and their subparts of
Plaintiffs Amended Complaint.

48-51. The allegations of paragraphs 48-51 of Plaintiffs Amended
Complaint state conclusions of law to which no response is necessary. To the extent a
response is deemed necessary, the allegations of paragraphs 48-51 are denied. To the
contrary, no product produced and/or sold by Hepro was defective and/or caused
Plaintiff's alleged damages. By way of fqirther response, any product produced and/or
sold by Hepro was in all respects properly and correctly produced, was merchantable,
and was suitable and adequate for its intended purpose. Moreover, Hepro did not
install and/or operate the product. This was done by others, not within Hepro’s control.
The remaining allegations of paragraphs 48-51 are denied for lack of sufficient
knowledge and information to justify a belief therein.

COUNT IV

BREACH OF IMPLIED WARRANTY OF MERCHANTABILITY (vs. BACKUS)

52. Hepro reiterates, re-alleges and incorporates herein by this
reference as if set forth in full its answers to paragraphs 1-51 and their subparts of
Plaintiff's Amended Complaint.

53-56. The allegations of paragraphs 53-56 of Plaintiffs Amended
Complaint are not directed to Hepro and therefore no response is necessary. To the
extent a response is deemed necessary and to the extent that the allegations of

paragraphs 53-56 are directed to Hepro, these allegations are denied to the extent they
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suggest or imply that any product produced and/or sold by Hepro was defective and/or
caused Plaintiff's alleged damages. To the contrary, no product produced and/or sold
by Hepro was defective and/or caused the Plaintiff's alleged damages. By way of
further response, any product produced and/or sold by Hepro, if any, was properly and
correctly produced, was merchantable, and was suitable for its intended purpose. The
remaining allegations of paragraph 53-56 are otherwise denied for lack of sufficient

knowledge and information to justify a belief therein.
COUNT YV

BREACH OF IMPLIED WARRANTY OF FITNESS FOR A PARTICULAR PURPOSE
(vs. HEPRO)

57. Hepro reiterates, re-alleges and incorporates herein by this
reference as if set forth in full its answers to paragraphs 1-56 and their subparts of

Plaintiffs Amended Complaint.

4

58-61. The allegationsf" of paragraphg '58-61 of Plaintiffs Complaint state
conclusions. of law to which no response is necessary. To the extent a response is
deemed necessary, the allegations of paragraphs 58-61 are denied. To the contrary, no
product produced and/or sold by Hepro was defective and/or caused Plaintiff's alleged
damages. By way of further response, any product produced and/or sold by Hepro was
in all respects properly and correctly produced, and was suitable and adequate for its
intended and/or particular purpose. Moreover, Hepro did not install and/or operate the
product. This was done by others, not within Hepro's control. The remaining
allegations of paragraphs 58-61 are denied for lack of sufficient knowledge and
information to justify a belief therein.

13



COUNT VI

BREACH OF IMPLIED WARRANTY OF FITNESS FOR A PARTICULAR PURPOSE
(vs. BACKUS)

62. Hepro reiterates, re-alleges and incorporates herein by this
reference as if set forth in full its answers to paragraphs 1-60 and their subparts of

Plaintiff's Amended Complaint.

63-66. The allegations of paragraphs 63-66 of Plaintiffs Amended
Complaint are not directed to Hepro and therefore no response is necessary. To the
extent a response is deemed necessary and to the extent that the allegations of
paragraphs 63-66 are directed to Hepro, these allegations are denied to the extent they
suggest or imply that any product produced and/or sold by Hepro was defective and/or
caused Plaintiffs alleged damages. To the contrary, no product produced and/or sold
by Hepro was defective and/or caused Plaintiff's alleged damages. By way of further
response, any product produced argd/or sold« by Hepro was in all respects properly and
correctly produced, and was suitable and adequate for its intended and/or particular
purpose. The remaining allegations of paragra‘phs 63-66 are denied for lack of

sufficient knowledge and information to justify a belief therein.

NEW MATTER

AND NOW, in further answer to Plaintiffs Amended Complaint, Hepro
incorporates the forgoing provisions of this Answer as if set forth in full and further avers

as follows:
1. This Court lacks personal jurisdiction over Hepro.
2. Pursuant to applicable contract documents, this is not the

appropriate forum in which to litigate this action. See Exhibit “A” attached hereto.
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3. The applicable law, the proper forum for adjudication of this dispute
and this Court’s jurisdiction, vel non, over the subject matter of this case are governed
by the terms of the applicable warranty and contract including the “Metaalunie
Conditions” which are referenced in the contract attached to Plaintiff's Complaint at
Exhibit B and attached to the Answer and New Matter filed by Backus as Exhibit “1” as
well as the contract attached hereto as Exhibit “A”.

4, Plaintiffs Amended Complaint fails to state a claim against Hepro
upon which relief can be granted.

5. Plaintiff's claims are barred by the applicable statutes of limitations
and/or laches.

6. Plaintiff's claims are barred by equity including, inter alia, the
equ;table defenses of Iachés, unc“flean hands, wgiver, equitable estoppel and unjust
enrichment.

7. Plaintiff's claims are limited and/or barred by the express and
implied terms of any applicable warranty or contract, including but not limited to the
“Metaalunie Conditions” which are referenced in the contract attached to Plaintiff's
Complaint at Exhibit B and attached to the Answer and New Matter filed by Backus as
Exhibit “1” and the contract attached hereto as Exhibit “A”.

8. Plaintiff's alleged damages are consequential and are expressly
disclaimed pursuant to Article 13 of the “Metaalunie Conditions” which are referenced in
the contract attached to Plaintiffs Complaint at Exhibit B and attached to the Answer
and New Matter filed by Backus as Exhibit “1” and the contract attached hereto as

Exhibit “A”.
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9. Any warranties provided are limited to those expressly set forth in
Article 14 of the “Metaalunie Conditions” which are referenced in the contract attached
to Plaintif’'s Complaint at Exhibit B and attached to the Answer and New Matter filed by
Backus as Exhibit “1” and the contract attached hereto as Exhibit “A”.

10. Allimplied warranties were disclaimed pursuant to the “Metaalunie
Conditions” which are referenced in the contract attached to Plaintiffs Complaint at
Exhibit B and attached to the Answer and New Matter filed by Backus as Exhibit “1” and
the contract attached hereto as Exhibit “A”.

11.  Plaintiff's recourse is limited to the time period and remedies set
forth in the “Metaalunie Conditions” which are referenced in the contract attached to
Plaintiffs Complaint at Exhibit B and attached to the Answer and New Matter filed by
Backus as Exhibit “1” and theg'contract attacﬁed hereto as Exhibit “A”.

12.  Any Hepro liability is limited to repair and replacement as described
in the “Metaalunie Conditions” which are referenced in the contract attached to Plaintiff's
Complaint at Exhibit B and attached to the Answer and New Matter filed by Backus as
Exhibit “1” and the contract attached hereto as Exhibit “A”.

13.  As described in the “Metaalunie Conditions” which are referenced
in the contract attached to Plaintiff's Complaint at Exhibit B and attached to the Answer
and New Matter filed by Backus as Exhibit “1” and the contract attached hereto as

Exhibit “A”, Plaintiff cannot recover for defects resulting from normal wear and tear,

injudicious use and or modifications by the customer and/or third parties.
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14.  Plaintiff lacks standing or legal basis to assert any cause of action
against Hepro because of lack of privity.

15. The products made the subject of litigation were produced pursuant
to Plaintiff's specifications and Plaintiff approved this design and operation of the
machines in Germany, prior to shipment.

16.  Plaintiff accepted the products at issue in this case.

17.  Any products of Hepro at issue in this litigation were in all ways
conforming to the contract terms and specifications, and in all ways performed as
warranted. Alternatively, all products provided by Hepro substantially complied with the
contract terms and specifications. In the further alternative, to the extent that such
products were in some way non-conforming, which is categorically denied, Plaintiff
accepted the goods notwithsténding the noﬁ;conformity and/or waived any rights to sue
for breach.

18.  If any product designed, manufactured, tested and/or sold by Hepro
is made the basis of this lawsuit, then Hepro denies that the product in question was in
any way defective and/or caused the Plaintiffs alleged damages. To the contrary, no
product produced and/or sold by Hepro was defective and/or caused Plaintiff's alleged
damages. Any product produced and/or sold by Hepro was properly and correctly
produced, was merchantable, and was suitable for its intended and particular purpose.

19.  Alternatively, if any defect is found to have existed or exists in any
Hepro product and/or that any such product is found to in have in any way improperly or
deficiently performed, which is again categorically denied, then Hepro alleges that any

such defect was caused solely and wholly by the misuse, abuse, alteration,
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modification, damage or improper operation, maintenance, repair, handling, servicing
and/or installation and/or fault of others now unknown, but possibly including but not
limited to any of the :following: employees or agents of Plaintiff or contractors or
subcontractors hired by or performing work for the benefit of Plaintiff or employees or
agents of or contractors or subcontractors hired by or performing work for the benefit of
Backus USA, Inc. and/or others over whom Hepro had no control and for whom Hepro
had no responsibility, all of which totally precludes recovery by Plaintiff against Hepro in
the premisés of this action.

20. Alternatively, if Hepro is found to have been at fault and/or any
Hepro product is found to have been or is defective, which is again categorically denied,
then Hepro pleads that the Plaintiffs alleged damages were caused solely by the
independent, intervening: and superse'ding negligence, contributory and comparative
negligence, breach of duty and/or fault of others, now unknown, but possibly including
but not limited to employees or agents of or contractors or subcontractors hired by or
performing work for the benefit of any or all of the following: Plaintiff and/or Backus
USA, Inc. over whom Hepro had no control and for whom Hepro had no responsibility,
all of which totally precludes recovery against Hepro in the premises of this action, or
alternatively, mitigates or reduces any recoverable damages.

21.  To the extent Plaintiff has suffered any injury or damages, which is
categorically denied, Plaintiff has failed to mitigate their respective damages as required

~ bylaw.
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22. At all times material to this litigation, any Hepro product made the
basis of this litigation complied with and conformed to any and all applicable local, state
and federal codes, regulations, laws, rules and standards.

23. Plaintiff has failed to meet and/or satisfy all the conditions
precedent to asserting and/or recovering for alleged breach of warranty.

24. Hepro breached no duty at all in the premises of this action. To the
contrary, in all respects, Hepro acted properly, correctly and satisfactorily.

25. No act or inaction by Hepro caused the Plaintiff's alleged damages.
To the contrary, any and all Plaintiff's alleged damages were caused solely and wholly
by Plaintiff's own conduct including pre-sale misrepresentations or omissions and/or
misuse, abuse, improper operation and/or maintenance/servicing, assumption of the
risk and/or other acts of omission and/or commission, all which bar the recovery of any
and all damages, or alternatively, reduces any recoverable damages to the degree of
Plaintiff's fault and/or breach of duty.

26. Hepro reserves the right to assert additional defenses, affirmative
and/or otherwise, as warranted by the facts of this case and/or as they become
apparent during discovery. |

WHEREFORE, defendant, Hepro GmbH, prays for judgment in its favor
dismissing Plaintif’s Amended Complaint and for all costs and for all such other relief as

law, justice and equity may require.
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NEW MATTER PURSUANT TO Pa.R.C.P. 2252(d)

1. Solely for the purposes of this New Matter Pursuant to Pa.R.C.P.
2252(d), and without admitting the truth of any allegations contained therein, Hepro
incorporates by reference hereto each and every allegation in Plaintiffs Amended
Complaint directed against Hepro and Backus as if fully set forth herein.

2. To the extent that Plaintiff is entitled to any recovery, said
entitlement being specifically denied, then, with regard to Plaintiffs recovery Hepro
hereby asserts claims against co-defendant Backus USA, Inc. as follows: co-defendant
Backus USA, Inc. is alone or solely liable to the Plaintiff and/or co-defendant Backus
USA, Inc. is liable over Hepro and/or co-defendant Backus USA, Inc. is jointly or
severally liable with Hepro:.and/or co-defendant Backus USA, Inc. is directly liable to
Hepro for contribution and/or indemnity.

REED SMITH, LLP
435 Sixth Avenue

Pittsburgh, PA 15219
(412) 288-3131

)
NAY I
Wayne W. Ringeisen U/

Pa. |.D. #53550

Counsel for Defendant, Hepro GmbH
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ATTORNEY VERIFICATION

In accordance with Pa.R.Civ.P. 1024(c), the Party represented by the
undersigned is located outside this jurisdiction and their verification could not be
obtained within the time allowed for the filing of this pleading. Accordingly, the
undersigned verifies that the foregoing facts and denials of fact are true and correct to
the best of my knowledge, information and belief. The undersigned understands that
any false statements made herein are subject to the penalties of 18 Pa.C.S.A. § 4904

relating to unsworn falsification to authorities.

Wayne W |nge|sen
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HEPRO Gmbk:

schinen und Spezialgerite
Nahrungsmitteltechnik

HEPRO GmpH + Am Bauhof 9 - 33129 Delorick

BACKUS USA ING. Auftragsbestitigung
|Kunden-Nr.: 10116
P.O. BOX 585 (Auftrag: 220010
PA 15801 Dubois {Datum: 27.05.2002
UNITED STATES OF AMERICA (Seite: 1
g ) Tel.: Fax:
Ihr Auftrag vom: Ihre Auftragsnr.: Sachbearbeiter: +49 5250 99499-15 +49 5250 93493-21
‘15.05.2002 i 05070 / Marc Broeren IHerr Schipp Ischipp@hepro—gmbh.de

Abnahmebedingung: 5 Maschinen bis zum 15.06.2003

Zahlungsbedingung (je Maschine): 30% bei Auftragééingang
60% bei Lieferung
10% innerhalb 14 Tage nach Inbetriebnahme

Garantie: Firma HEPRO gewéahrt 8 Monate Garantie ausschliefilich auf Maschinenteile. Die mit Service
verbundenen Reise-Arbeitskosten werden auch innerhalb der Garantiezeit berechnet.

(Pos. | Bezeichnung (Menge | Termin: L Einzelpreis | Gesamtpreis
oyl 1 100.00006 . ] 1St 38/2002 28.000,00 € 28.000,00 €
8 Karrotten-Schalmaschine HSM-MK '
% - bewegliche Antrigbsrollen D=40
. - 6 Schalstationen (12 Schnitte)
) - Messer: F (0,9 mm)
, - Aufgabetisch / Auffangwanne
3 Version USA (110V /60 Hz / UL-
Zulassung)
—_— 2 100.00006 48t 25/2003 28.000,00 € 112.000,00 €
Karrotten-Schdlmaschine HSM-MK
Lieferung an: Warenwert:  140.000,00 €
Versandkosten: 0,00 €
BACKUS USAINC. Nettosumme:  140.000,00 €
MwSt. 0% 0,00 €
P.0. BOX 585
PA 15801 Dubois | Gesamtsumme:  140.000,00€

Versandart: Ab Werk, ausschl. Verpackung Zahlungsbedingung: gemaf Sondervereinbarung

HEPRO GmbH Sparkasse Delbrick USl-_IdNn: DE 811745103 Wir Iiejem zl{den ,Allgre'me'in‘en
Maschinen und Spezialgerate BLZ 472517 40 Belriebs-5t.-Nr.: 339/5820/0561 f::cp::[;m:§u;§;;o:|'e l;e;::ng

. i hoit Kio.-Nr. 2002111 N - ,
ot s Amisgericht Delbriick Verband Deutscher Maschinen- und .
Am Bauhof 9 Volksbank Westerloh-Westerwiehe Aniagontias &V

.. fbrii L

0-33179 Delbrick 8Lz 47263472 Die gelieferte Ware und die daravs
Tl 05250193 05 80 KoM 2550700 " Geschafisfiihrer: : entsiehendzn Forderungen bleiben
Far: 05250/93.05 81 §. Hennemeier, Chr. Protte bis zur endgDhtigen Bezahlung unser

Eigentum.
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CERTIFICATE OF SERVICE

I hereby certify that on this 12th day of September 2005, a true and correct copy
of the foregoing DEFENDANT HEPRO GmbH’S ANSWER AND NEW MATTER TO -
PLAINTIFF'S AMENDED COMPLAINT AND NEW MATTER PURSUANT TO

Pa.R.Civ.P. 2252(d) was served upon all counsel of record as follows:

Via Fax and U.S. Mail, Postage Prepaid:
Bradley S. Tupi, Esq.
Tucker Arensberg, PC
1500 One PPG Place
Pittsburgh, PA 15222
(Counsel for Plaintiff)

Via U.S. Mail, Postage Prepaid
David J. Hopkins, Esq.
Hopkins Heltzel, LLP
900 Beaver Drive
Dubois, PA 15801
(Counsel for Defendant, Backus USA, Inc.)

; W | ’

WAYNE W./RINGEISEN
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William A. Shaw
Prothonotary/Clerk of Courts

IN THE COURT OF COMMON PLEAS CLEARFIELD COUNTY, PENNSYLVANIA

PRO*ACT, LLC,
Plaintiff,
VS.
BACKUS USA, INC. and HEPRO GmbH,

Defendants.

NOTICE TO PLEAD
To: Plaintiff:

You .are hereby notified to file a written

NOTICE TO PLEAD
To: Defendant Backus USA, Inc.:

You are hereby notified to file a written
response to the enclosed NEW MATTER
PUR$UANT TO,Pa.R.Civ.P.,2252(d) within 20
days/ from| service hefeof ¢gr<a judgment may
be epteregl against you.

(

T heto bm

dr/Defenda bH

Counsel f

CIVIL DIVISION

No. 04-1663-CD

DEFENDANT HEPRO GmbH’S ANSWER
AND NEW MATTER TO PLAINTIFF’S
AMENDED COMPLAINT AND NEW
MATTER PURSUANT TO

Pa.R.Civ.P. 2252(d)

Filed on Behalf of Defendant,
HEPRO GmbH

Counsel of Record for This Party:

BRIAN T. HIMMEL, ESQ.

i Pa. 1.D. #66086

WAYNE W. RINGEISEN, ESQ.
Pa. |.D. #53550

REED SMITH wp

Firm #234

435 Sixth Avenue
Pittsburgh, PA 15219
(412) 288-3131

(412) 288-3063 (Facsimile)}

PGHL!B-1669104.1-WWRINGEI 9/12/05 6:04 PM



ReedSmith

Reed Smith LLP

435 Sixth Avenue

Pittsburgh, PA 15219-1886

Wayne W. Ringeisen Hene 412.288.3131
Direct Phone: 412.288.3314 Fax 412.288.3063

Email: wringeisen@reedsmith.com

September 12, 2005
'VIA UPS

William A. Shaw

Prothonotary

Court of Common Please of Clearfield County
230 East Market Street

P.O. Box 549

Clearfield, PA 16830-0549

Re:  Pro*Act, LLC v. Backus USA, Inc. and Hepro Gmbh (No. 04-1663 CD)

Dear Mr. Shaw:

Enclosed for filing in the above referenced matter, please find DEFENDANT HEPRO
GmbH’S ANSWER AND NEW MATTER TO PLAINTIFF’S AMENDED COMPLAINT AND
NEW MATTER PURSUANT TO PA.R.CIV.P. 2252(d). Also enclosed is-an extra coversheet for
you to time stamp and return to me in the self-addressed stamped envelope. Should you have any
questions, please do not hesitate to contact me.

Very truly yours,
REED SMITH LLP
(NG
yne W. Ringefsent
WWR: jpm
Enclosure

cc: Bradley S. Tupi, Esq. (via fax 412-594-5619 and U.S. Mail)
. David J. Hopkins, Esq. (via U.S. Mail)

Jo S/[Af S| &

(WS Fruerel

e

LONDON ¢ NEW YORK ¢ LOS ANGELES + SAN FRANCISCO ¢ WASHINGTON, D.C. ¢ PHILADELPHIA ¢ PITTSBURGH ¢ OAKLAND
MUNICH & PRINCETON # FALLS CHURCH + WILMINGTON ¢ NEWARK + MIDLANDS, U.K. ¢ CENTURY CITY # RICHMOND # LEESBURG

reedsmith.com
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

PRO*ACT, LLC, CIVIL DIVISION

Plaintiff,
NO. 04-1663 CD

REPLY TO NEW MATTER

BACKUS USA, INC. and CODE: 010
HEPRO GMBH,

Defendants.
' Filed on behalf of Plaintiff,

Pro*Act, LLC
Counsel of record for this party:

Bradley S. Tupi, Esquire

PA Id. No. 28682

Beverly Weiss Manne, Esquire
PA Id. No. 34545

Jeanne S. Lofgren, Esquire
PA Id. No. 89078 ‘

TUCKER ARENSBERG, P.C.
1500 One PPG Place
Pittsburgh, PA 15222

Tel. (412) 594-5545
Fax (412) 594-5619
Email btupi@tuckerlaw.com

F’EIL';:./ED//%(/
@P’%O%%@
Wikam A Shaw

Prothonotary/CIerK of Courts

LIT:371947-2 021894-120674



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
PRO*ACT, LLC, CIVIL DIVISION
Plaintiff,
NO. 04-1663 CD

V.

BACKUS USA, INC. and
HEPRO GMBH,

Defendants.

REPLY TO NEW MATTER

Plaintiff, Pro*Act, LLC, by its counsel, Tucker Arensberg, P.C., makes the following
Reply to New Matter contained the Answer to Amended Complaint and New Matter filed by
Hepro GmbH:

1. Denied. By Order dated June 25, 2005, this Court determined that it has
personal jurisdiction over Hepro. The time to appeal the Order has expired. Accordingly, Hepro
is subject to this Court's jurisdiction.

2. Any document referenced in Paragraph 2 speaks for itself. Otherwise, the
allegations contained in Paragraph 2 are denied. By way of further response, it is specifically
denied that the Metaalunie Conditions govern this transaction. To the contrary, the laws of the
Commonwealth of Pennsylvania govern this transaction.

3. Any document referenced in Paragraph 3 speaks for itself. Otherwise, the
allegations contained in Paragraph 3 are denied. By way of further response, it is specifically
denied that the Metaalunie Conditions govern this transaction. To the contrary, the laws of the
CommonWealth of Pennsylvania govern this transaction.

4, Paragraph 4 states a conclusion of law to which no response is required. To the
extent a response is required, the allegations contained in Paragraph 4 are denied. To the

contrary, Plaintiff's Amended Complaint states a proper claim against Hepro.



5. Paragraph 5 states a conclusion of law to which no response is required. To the
extent a response is required, the allegations contained in Paragraph 5 are denied. To the
contrary, Plaintiff's claims are timely.

6. Paragraph 6 states a conclusion of law to which no response is required. To the
extent a response is required, the allegations contained in Paragraph 6 are denied. To the
contrary, Plaintiff's claims are not barred by any equitable defenses.

7. Any document referenced in Paragraph 7 speaks for itself. Otherwise, the
allegations contained in Paragraph 7 are denied. By way of further response, it is specifically
denied that the Metaalunie Conditions govern this transaction. To the contrary, the laws of the
Commonwealth of Pennsylvania govern this transaction.

8. Any document referenced in Paragraph 8 speaks for itself. Otherwise, the
allegations contained in Paragraph 8 are denied. By way of further response, it is specifically
denied that Plaintiffs damages are only consequential and that the Metaalunie Conditions
govern this transaction. To the contrary, Plaintiff's damages are as averred in Plaintiff's
Amended Complaint, and the laws of the Commonwealth of Pennsylvania govern this
transaction.

9. Any document referenced in Paragraph 9 speaks for itself. Otherwise, the
allegations contained in Paragraph 9 are denied. By way of further response, it is specifically
denied that the Metaalunie Conditions govern this transaction. To the contrary, the laws of the
Commonwealth of Pennsylvania govern this transaction.

10.  Any document referenced in Paragraph 10 speaks for itself. Otherwise, the
allegations contained in Paragraph 10 are denied. By way of further response, it is specifically
denied that the Metaalunie Conditions govern this transaction. To the contrary, the laws of the

Commonwealth of Pennsylvania govern this transaction.



11.  Any document referenced in Paragraph 11 speaks for itself. Otherwise, the
aIIegatiogs contained in Paragraph 11 are denied. By way of further response, it is specifically
denied that the Metaalunie Conditions govern this transaction. To the contrary, the laws of the
Commonwealth of Pennsylvania govern this transaction.

12. Any document referenced in Paragraph 12 speaks for itself. Otherwise, the
allegations contained in Paragraph 12 are denied. By way of further response, it is specifically
denied that the Metaalunie Conditions govern this transaction. To the contrary, the laws of the
Commonwealth of Pennsylvania govern this transaction.

13.  Any document referenced in Paragraph 13 speaks fof itself. Otherwise, the
allegations contained in Paragraph 13 are denied. By way of further response, it is specifically
denied that the Metaalunie Conditions govern this transaction. To the contrary, the laws of the
Commonwealth of Pennsylvania govern this transaction.

14. Paragraph 14 states a conclusion of law to which no response is required. To
the extent a respanse is required the allegations in Paragraph 14 are denied.

15.  Admitted in part and denied in part. It is admitted that Plaintiff communicated to
Defendants the intended and particular purpose for the products at issue in this litigation. It is
specifically denied that Plaintiff designed the products to fit the intended and particular purpose.
To the contrary, Plaintiff relied on the Defendants' skill and representations that the products
were fit for Plaintiff's stated purpose. Otherwise, the allegations contained in Paragraph 15 are
denied.

16. Admitted in part and denied in part. It is admitted that Plaintiff received shipment
of the products at issue in this litigation. It is denied that Plaintiff accepted the products as non-
conforming. To the contrary, Plaintiff immediately notified the Defendants of the product defects
and requested action to resolve the problems. Otherwise, the allegations contained in

Paragraph 16 are denied.



17. Denied. The products of Hepro at issue in this litigation did not conform to
contract terms and did not perform as warranted because they were not suitable for their
intended or particular purpose. The products provided by Hepro did not substantially comply
with contract terms because they were not suitable for their intended or particular purpose.
Further, Plaintiff did not accept the non-conforming products produced by Hepro and did not
waive Plaintiff's right to sue for breach as a result of Defendants' providing non-conforming
products. To the contrary, Plaintiff immediately notified the Defendants of the product defects
and requested action to resolve the problems. Otherwise, the allegations contained in
Paragraph 17 are denied.

18. Denied. The products designed, manufactured, tested and sold by the
Defendants were defective and caused Plaintiff's damages. Further, the products produced and
sold by the Defendants in this litigation were not properly and correctly produced, were not
merchantable and were not suitable for their intended and partiéular purpose.

18. Denied. The defects in the products Defendants produced and sold to Plaintiff
were not caused by any misuse, abuse, alteration, modification, damage or improper operation,
maintenance, repair, handling, servicing and/or installation and/or fault of parties not named as
Defendants in this action.

20. Denied. There was no independent, intervening and superseding negligence,
contributory and comparative negligence, breach of duty and/or fault of parties not named as
Defendants in this action that caused the Plaintiff's damages as a result of the defective
products produced and sold by the Defendants to the Plaintiff.

21. Paragraph 21 contains a conclusion of law to which no response is required. To
the extent a response is required, Plaintiff denies the allegations contained in Paragraph 21. To

the contrary, Plaintiff has mitigated its damages to the extent practicable.



22. Paragraph 22 contains a conclusion of law to which no response is required. To
the extent a response is required, Plaintiff denies the allegations contained in Paragraph 22.
23. Paragraph 23 contains a conclusion of law to which no response is required. To
the extent a response is required, Plaintiff denies the allegations contained in Paragraph 23. To
the contrary, Piaintiff has satisfied all conditions precedent to the claims stated in this action.
24. Denied. Hepro breached its express warranty, and the implied warranties of
merchantability and fitness for a particular purpose with respect to the products designed,
manufactured and sold by the Defendants to the Plaintiff that are at issue in this litigation.
25, Denied. The Defendants' breach of warranties with respect to the products at
issue in this litigation are the sole cause of the Plaintiff's damages.
26. Paragraph 26 contains no averment of fact to which a response is required.
WHEREFORE, Plaintiff demands judgment against Defendants, jointly and severally, in
an amount to be determined at trial, together with costs, attorneys' fees and such other relief as
the Court deems just.
Respectfully submitted,
TUCKER ARENSBERG, P.C.
i
4Bradlé,y S. Fapi-Exquire
PA Id. No. 28682

Jeanne S. Lofgren, Esquire
PA Id. No. 89079

1500 One PPG Place
Pittsburgh, PA 15222

Tel.  (412) 594-5545

Fax (412)594-5619
Email: btupi@tuckerlaw.com
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

| certify that true and correct copies of the foregoing Reply to New Matter were served
via first class U.S. Mail, postage prepaid, this 2 day of September, 2005, upon the

following counsel of record:

David J. Hopkins, Esquire
Hopkins Heltzel, LLP
900 Beaver Drive
DuBois, PA 15801

Wayne W. Ringeisen, Esquire
Reed Smith LLP
435 Sixth Avenue
Pittsburgh, PA 15219-1886

Bradjey S-Tupi
Jeanhe S. Lofgren

LIT:371947-2 021894-120674



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
(CIVIL DIVISION)

PRO*ACT, LLC,
Plaintiff,

V. : No. 04-1663-CD

BACKUS USA, INC.
and HEPRO Gmbh,
Defendants.

Type of Pleading: Answer to New Matter
Pursuant to Pa.R.C.P. § 2252(d)

Filed on behalf of: Backus USA, Inc.,
Defendant

Counsel of Record for this party:

HOPKINS HELTZEL LLP
DAVID J. HOPKINS, Esquire
Attorney at Law

Supreme Court No. 42519

900 Beaver Drive
DuBois, Pennsylvania 15801

(814) 375-0300
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)
PRO*ACT, LLC,
Plaintiff,
v. : No. 04-1663-CD
BACKUS USA, INC.
and HEPRO Gmbh,
Defendants.

ANSWER TO NEW MATTER PURSUANT TO Pa.R.C.P. §2252(d)

AND NOW, comes Defendant, Backus USA, Inc. (“Backus™), by and through its
undersigned counsel, Hopkins Heltzel LLP, and files an Answer to New Matter Pursuant
to Pa.R.C.P. §2252(d) filed by Hepro GmbH.

1. No answer is fequired of this paragraph.

2. For all of the reasons set forth in Defendant Backus USA, Inc.’s Answer
to Plaintiff’s Amended Complaint, Backus USA, Inc. denies any liability, be it solely or
jointly, to Plaintiff or Hepro GmbH. Backus further denies any obligation or liability for
contribution or indemnity.

WHEREFORE, Defendant Backus USA, Inc. respectfully request this Honorable
Court dismiss Hepro GmbH’s New Matter with prejudice.

Respectfully submitted,

HOPKINS HELTZEL LLP

(> (l_\
David J. Hopkins, Esqu\§€

Attorney for Defendant Backus, USA, Inc.




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)

PRO*ACT, LLC,

Plaintiff,

v. : No. 04-1663-CD

BACKUS USA, INC.
and HEPRO Gmbh,

Defendants.

CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that a true and correct copy of Defendant
Backus USA, Inc.’s Answer to New Matter Pursuant to Pa.R.C.P. 2252(d), filed on
behalf of Backus USA, Inc. was forwarded by first class mail, postage prepaid, on the 3rd
day of October, 2005, to all counsel of record, addressed as follows:

Bradley S. Tupi, Esquire
Tucker Arensberg, P.C.
1500 One PPG Place
Pittsburgh, PA 15222

Wayne W. Ringeisen, Esquire
Reed Smith LLP
435 Sixth Avenue
Pittsburgh, PA 15219-1886

Hopkins Heltzel LLP

David J. Hopkigs, Esquite” >
Attorney for Defendant Backus, USA, Inc.
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

PRO*ACT, LLC,

Plaintif,

** BACKUS USA, INC. and
HEPRO GMBH,

Defendants.

LIT:383245-1 021894-120674

CIVIL DIVISION
NO. 04-1663 CD

PRAECIPE TO SETTLE AND

'DISCONTINUE

CODE: 010
Filed on behalf of Plaintiff,

Pro*Act, LLC
Counsel of record for this party:

Bradiey S. Tupi, Esquire

- PAld. No. 28682

Beverly Weiss Manne, Esquire
PA Id. No. 34545

TUCKER ARENSBERG, P.C.
1500 One PPG Place
Pittsburgh, PA 15222

Tel.  (412)594-5545

Fax . (412)594-5619

Email btupi@tuckerlaw.com

(oo
William A. Shaw
Prothonotary
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- IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
PRO*ACT, LLC, CIVIL DIVISION
' Plaintiff,
. NO. 04-1663 CD

V.

- BACKUS USA, INC. and
- HEPRO GMBH,

Defendants.

PRAECIPE TO SETTLE AND DISCONTINUE

To:  Prothonotary

Kindly mark the docket settled and discontinued in the above captioned case.

Bradley S. Tupi, Esquire
PA Id. No. 28682

1500 One PPG Place
Pittsburgh, PA 15222
(412) 566-1212
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CERTIFICATE OF SERVICE

| certify that true and correct copies of the foregoing Praecipe to Settle and Discontinue
was served via first class U.S. Mail, postage prepaid, this 31%' day of January, 2006, upon the

following counsel of record:

David J. Hopkins, Esquire
Hopkins Heltzel, LLP
900 Beaver Drive
DuBois, PA 15801

Wayne W. Ringeisen, Esquire
- Reed Smith LLP
435 Sixth Avenue
Pittsburgh, PA 15219-1886

\

¥ “Bradley % Tupi



IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
Pro*Act, LLC
Vs. No. 2004-01663-CD
Backus USA, Inc.
Hepro Gmbh

CERTIFICATE OF DISCONTINUATION

Commonwealth of PA
County of Clearfield

I, William A. Shaw, Prothonotary of the Court of Common Pleas in and for the County
and Commonwealth aforesaid do hereby certify that the above case was on February 16,
2006, marked:

Settled and Discontinued

Record costs in the sum of $141.50 have been paid in full by Tucker Arensberg, P.C. .

IN WITNESS WHEREOF, I have hereunto aftixed my hand and seal of this Court at
Clearfield, Clearfield County, Pennsylvania this 16th day of February A.D. 2006.

William A. Shaw, Prothonotary
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