s T e ——

04-1712-CD . .
RICHARD L. WITHEY, Ftal. vs.

—

ALL HAMYLTON CONTRACTING oowamw,.z_.../

¢

Richard Withey et al vs All Hamilton et al

2004-1712-CD



Date: 10/1/2008 Clearfield County Court of Common Pleas User: LMILLEB/

Time: 02:30 PM ROA Report

T Page 10f5

Case: 2004-01712-CD
Current Judge: Fredric Joseph Ammerman

Richard Withey, et alvs.Al Hamilton Contracting Co, Inc., et al

Date

Equity
Judge

10/29/2004

11/18/2004

11/30/2004

12/15/2004

Filing: Civil Complaint Paid by: Noble, Theron G. (attorney for Withey, No Judge
Richard) Receipt number: 1889369 Dated: 10/29/2004 Amount: $85.00
(Check) 7 CC to Atty.

Rule AND NOW, this 29th day of October, 2004, based upon Plaintiffs; Fredric Joseph Ammerman
equest for injunbctive relief in the above captioned matter, Def. are hereby

Ordered to file written response by Nov. 30, 2004 showing cause as to why

said relief should be denied. Hearing on Plffs request for injunctive relief shz

be on the 14th day of December, 2004 at 9:00AM S/FJA 5 CC to Atty.

Preliminary Objections, filed on behalf of Defendants by s/William C. Kriner, Fredric Joseph Ammerman
sq. NoCC

nswer and New Matter filed on behalf of Defendants, filed by s/ William C. Fredric Joseph Ammerman
Kriner, Esquire. No CC

Order, NOW, this 14th day of December, 2004, it is the ORDER of the Cour Fredric Joseph Ammerman
that, until such time as the Court shall order otherwise, the Defendant Al

Hamilton Contracting Company, Inc., shall continue to pay all real estate

taxes when the same become due, and continue to maintain fire and hazarc

insurance on the property. Proof of payment shall be provided to counsel for

the Plaintiffs upon request. BY THE COURT: /s/ Fredric J. Ammerman,

President Judge. 3 CC Atty Noble

Sheriff Returns: Now Nov. 1, 2004 served the Rule Returnable & Complaint Fredric Joseph Ammerman
quity on the Estate of Anne Walker Macko.

Nov. 1, 2004 served Rule Returnable & Complaint in Equity on Susan Krinel

Nov. 16, 2004 served the Rule Returnable & Compiaint in Equity on C. Alan

Walker.

Nov. 16, 2004 served the Rule Returnable & Complaint in Equity on Shanno

Land and Mining Co.

Nov. 16, 2004 served the Rule Returnable & Complaint in Equity on Al

Hamilton Contracting Company, Inc. So Answers, Chester A. Hawkins,

Sheriff, by s/ Marilyn Hamm
12/27/2004 Order, AND NOW, this 27th day of Dec., 2004, it is the Order of the Court Fredric Joseph Ammerman

2/8/2005

3/22/2005

5/3/2005

5/19/2005

6/7/2005

that argument on Defendants' Preliminary Objections filed in the
above-captioned matter has been scheduled for the 7th day of Feb. 2005, a
9:00 a.m. in Courtroom No. 1, Clfd. Co. Courthouse. BY THE COURT:/s/
Fredric J. Ammerman, President Judge. 2CC & Memo Re: Service to Atty.
Kriner.

Order, NOW, this 7th day of Feb., 2005, following argument on Defendants' Fredric Joseph Ammerman
Preliminary Objections, it is the ORDER of this Court that counsel for the

parties have no more than 20 days form date hereof to submit a letter brief t

the Court. BY THE COURT: Fredric J. Ammerman, President Judge. 2CC

to Noble, 1Cert. to Kriner

Order, NOW, this 22nd day of March, 2005, in consideration of the Fredric Joseph Ammerman
Preliminary Objections filed on behalf of the Defendants it is the ORDER of

this Court as follows: (see original). BY THE COURT: /s/ Fredric J.

Ammerman, Judge. 1CC Aftys: Noble, Kriner.

)<\‘Answer, New Matter and Counterclaim, filed by s/ William C. Kriner, Esquire Fredric Joseph Ammerman
o CC .

)ﬁ‘laintiff's Reply to New Matter, Answer to Counter-Claim and Additional Nev Fredric Joseph Ammerman
atter, filed by s/ Theron G. Noble, Esquire. No CC

b(zeply to Additional New Matter of Plaintiffs filed by s/ Theron G. Noble Fredric Joseph Ammerman
squie. No CC. :

N
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Date: 10/1/2008 Clearfield County Court of Common Pleas User: LMILLER;/
Time: 02:30 PM ROA Report
Page 2 of 5 Case: 2004-01712-CD \ _
Current Judge: Fredric Joseph Ammerman K
Richard Withey, et alvs.Al Hamilton Contracting Co, Inc., et al

Equity
Date i Judge

6/22/2005 )Q/Iotion for Leave of Court to Amend Civil Complaint, filed by s/Theron G.  Fredric Joseph Ammerman
oble, Esq. No CC

6/24/2005 Xgule Returnable, Now, this 24th day of June, 2005, upon consideration of th Fredric Joseph Ammerman
laintiff's Motion For Leave of Court to Amend Civil Complaint, Rule
Returnable for filing written response is set for the 15th day of July, 2005 an
argument on the Motion set for the 22nd day of July, 2005 at 9:00 a.m. in
Courtroom No. 1. By The Court: /s/ Fredric J. Ammerman, Pres. Judge.

1CC Atty. Noble :
6/30/2005 Certificate of Service of Rule Returnable issued upon Plaintiffs Motion for  Fredric Joseph Ammerman
Leave of Court to Amend Complaint upon counsel of record William C Krine
Esq. on June 28, 2005 filed by s/ Theron G Noble Esg. No CC.

.7/5/12005 \)&otion For Continuance, filed by s/William C. Kriner, Esquire. 1CC Atty Fredric Joseph Ammerman
riner

7/7/2005 Order, this 6th day of July, 2005, upon consideration of the foregoing Motior Fredric Joseph Ammerman
or Continuance, Ordered that argument shall be held on the Motion for Lea'
to Amend Civil Complaint on the 19th day of August, 2005, at 1:30 p.m. in
Courtroom No. 1. BY THE COURT: /s/ Fredric J. Ammerman, Pres. Judge.
1CC Atty. Kriner

Certificate of Service of the Order dated July 6, 2005, scheduling argument Fredric Joseph Ammerman
Motion for Leave to Amend Civil Complaint was served on July 7, 2005 o
Theron G. Noble Esq., filed by s/ William C. Kriner Esquire. No CC.

7/18/2005 ‘)(Eef.'s Answer and Legal Memorandum in Opposition to Plaintiffs' Motion for Fredric Joseph Ammerman
eave of Court to Amend Civil Complaint, filed by s/William C. Kriner,
Esquire. No CC

8/22/2005 \><Order, NOW, this 19th day of August, 2005, Plaintiffs' Motion to Amend Civi Fredric Joseph Ammerman
Complaint is denied. By The Court, /s/ Fredric J. Ammerman, President
Judge. 2CC Attys: Noble, Kriner

9/1/2005 rder, NOW, this 30th day of August, 2005, it is the Order of this Court that Fredric Joseph Ammerman
he Plaintiffs' request that the Court certify the issues contained within the
Plaintiffs' amended complaint for appeal pursuant to Rule 1312 of Appellate
Procedure be and is hereby denied. By The Court, /s/ Fredric J.
Ammerman, Pres. Judge. 2CC Attys: Noble, Kriner

9/30/2005 otice of Service, filed. | did mail a true and correct copy of Plaintiffs' FIRS™ Fredric Joseph Ammerman
ET OF DISCOVERY MATERIAL, to Willilam C. Kriner Esq on September
29, 2005, filed by s/ Theron G. Noble Esq. No CC.

3/22/2006 Certificate of Service, filed. 1 did propound on all defendants Plaintiff's THIRI Fredric Joseph Ammerman
ET OF DISCOVERY MATERIAL, on the the 20th day of March 2005 to
illiam C. Kriner Esq., filed by s/ Theron G. Noble Esq. No CC.

5/2/2006 otion To Compel, filed by s/ Theron G. Noble, Esquire. No CC Fredric Joseph Ammerman

5/5/2006 ule To Show Cause, NOW, this 3rd day of May, 2006, upon consideration Fredric Joseph Ammerman
the Defendant's Motion to Compel, a Rule is issued upon the Plaintiff.
Rule Returnable for filing written response is set for the 26th day of May,
2006 and argument on the Motion set for the 6th day of June, 2006 at 11:00
a.m. in Courtroom No. 1. By The Court, /s/ Fredric J. Ammerman, Pres.
udge. 1CC Atty. Noble

5/8/2006 ertificate of Service, filed. Served a certified copy of the Rule to Show Fredric Joseph Ammerman
ause issued upon Plaintiffs' Motion to Compel, to William C. Kriner Esq. or
this 6th day of May 2006 filed by s/ Theron G. Noble Esg. No CC.
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Date: 10/1/2008 Clearfield County Court of Common Pleas User: LMILLER
Time: 02:30 PM ROA Report

Page 3 of 5

Case: 2004-01712-CD
Current Judge: Fredric Joseph Ammerman

Richard Withey, et alvs.Al Hamilton Contracting Co, Inc., et al

Date

Equity
Judge

5/24/2006
10/12/2006

10/16/2006

11/7/2006
11/21/2006

11/27/2006
12/4/2006

12/13/2006

1/10/2007

1/12/2007

21112007

2/6/2007

2/8/2007

Defendant's Answer to Motion to Compel, filed by s/ William C. Kriner Esg. Fredric Joseph Ammerman
o CC.

Joint Motion For Partial Settlement And Order, filed by s/ Theron G. Noble, Fredric Joseph Ammerman
squire. No CC

rder, NOW, this 13th day of Oct., 2006, upon consideration of the Joint  Fredric Joseph Ammerman
otion for Partial Settlement, it is Ordered as follows: (see original). By the
ourt, /s/ Fredric J. Ammerman, Pres. Judge. 2CC Attys: Noble, Kriher

mended Civil Complaint, filed by s/ Theron G. Noble Esg. No CC. Fredric Joseph Ammerman

reliminary Objections to Plaintiffs' Amended Complaint, filed by s/ William Fredric Joseph Ammerman
. Kriner, Esquire. No CC

Verification to Amended Civil Complaint, filed by s/ Theron G. Noble Esq. N¢ Fredric Joseph Ammerman
CC.

)@eply To PO's And in Alternative For Leave of Court to Amend, Nunc Pro  Fredric Joseph Ammerman
unc, filed by s/ Theron G. Noble, Esquire. No CC

)érder, filed 1 Cert. to Atty. Kriner Fredric Joseph Ammerman
ND NOW, this 12th day of December, 2006, Argument shall be heard on
the P/O on Jan. 11, 2007.

ertificate of Service, filed. That the Order dated December 12, 2006, Fredric Joseph Ammerman
scheduling argument on Preliminary Objections was served on Theron G.
Noble Esq., on December 12, 2008, filed by s/ William C. Kriner Esq. NO
CC.

)@rder, NOW, this 11th day of Jan., 2007, following argument on the Fredric Joseph Ammerman
reliminary Objections filed to the Plaintiffs' Amended Complaint, it is the
Order of this Court as follows:
1. The Motion to strike paragraph 69 of the Amended Complaint is granted,
without prejudice to the Plaintiffs to file an appropriate Petition for Leave of
Court to Amend. The request for Leave to Amend as set forth in the
Plaintiffs' Reply to Preliminary Objectiions is dismissed as being
procedurally incorrect.
2. The preliminary objection relative insufficient pleading under Rule 1019(f
is granted. Plaintiffs shall file a further Amended Complaint and shall plead
the matters with specificity. By The Court, /s/ Fredric J. Ammerman, Pres.
Judge. 1CC Attys: Noble, Kriner

‘)Q\/Iotion For leave of Court to Amend Amended Civil Complaint, filed by s/  Fredric Joseph Ammerman
\Theron G. Noble, Esquire. No CC

Rule, NOW, this 5th day of Feb., 2007, upon consideration of the Motion Fo Fredric Joseph Ammerman
eave of Court to Amend Amended Civil Complaint, a Rule is issued upon

the Defendants. Rule Returnable for filing written response is set for the 20

day of Feb., 2007, and hearing will be held on the 20th day of Feb., 2007,

commencing at 10:00 a.m. Courtroom No. 1. By The Court, /s/ Fredric J.

Ammerman, Pres. Judge. 1CC Atty. Noble

Notice of Service, filed. Served a true and correct copy of the Rule Fredric Joseph Ammerman
eturnable issued upon Plaintiff's Motion to Amend Amended Civil Complail

on this 7th day of February 2007 to William C. Kriner Esq., filed by s/ Theror

G. Noble Esq. No cc.

22X

PP X

2538
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Date: 10/1/2008 Clearfield County Court of Common Pleas User: LMILLER

Time: 02:30 PM ROA Report
Page 4 of 5 Case: 2004-01712-CD

Current Judge: Fredric Joseph Ammerman
Richard Withey, et alvs.Al Hamilton Contracting Co, Inc., et al

| Equity
Date )y ' Judge
2121/2007 \)QOrder, NOW, this 20th day of Feb., Motion to Amend Amended Civil Fredric Joseph Ammerman
omplaint is Granted. Plaintiff shall file its again Amended Complaint within

20 days, and the Defendants shall file their responsive pleading within 20
days of Plaintiffs filing the again Amended Complaint. By the Court, /s/
>Ij{redric J. Ammerman, pres. Judge. 1CC Attys: Noble, Kriner

212612007 econd Amended Civil Complaint, filed by s/ theron G. Noble, Esquire. No Fredric Joseph Ammerman

3/13/2007 )éniwer, New Matter and Counterclaim to Second Amended Civil Complaint Fredric Joseph Ammerman
iled by s/ William C. Kriner, Esquire. No CC

4/9/2007 eply to New Matter, Answer to Counter-Claim and Additional New matter a Fredric Joseph Ammerman
Seconded Amended Civil Complaint, filed by s/ Theron G. Noble Esq. No
CC.

4/24/2007 >€efendants' Reply to Plaintiffs’ Additional New Matter, filed by s/ William C. Fredric Joseph Ammerman
riner, Esquire. No CC

5/7/2007 ><§otice of Depostion of Plaintiff Zoe Withey and Certificate of Service, filed b Fredric Joseph Ammerman
/ William C. Kriner, Esquire. No CC

5/11/2007 >§otice of Service, copy of Plaintiff's Notice of Deposition (directed to Fredric Joseph Ammerman
efendant C. Alan Walker), served upon William C. Kriner, Esquire, on the
8th day of June, 2007, via first class Mail. Filed by s/ Theron G. Noble,
Esquire. No CC

8/28/2007 >ﬁertificate of Service, filed. Served a true and correct service of the Plaintifs Fredric Joseph Ammerman
otice of Deposition, to William C. Kriner Esq. on this 27th day of August
2007, filed by s/ Theron G. Noble Esq. No CC.

10/24/2007 Defendants' Motion for Summary Judgment, filed by s/ William C. Kriner - Fredric Joseph Ammerman
sq. No CC.

10/26/2007 >§C3Irder, this 25th day of Oct., 2007, upon consideration of the Defendants'  Fredric Joseph Ammerman
otion for Summary Judgment, it is Ordered that argument on said Motion
shall be had on Nov. 27, 2007, in Courtroom 1 @ 9:30 a.m. Notice of the
entry of this order shall be provided to all parties by the moving party. By
The court, /s/ Fredric J. Ammerman, pres. Judge. 2CC Atty. Kriner

11/1/2007 ><genificate of Service, filed. That the Order dated October 25, 2007, Fredric Joseph Ammerman
cheduling argument on Motion for Summary Judgment was served on
Theron G. Noble Esq. by first class mail on October 29, 2007 to William C.
Kriner Esq. No CC. ,

11/28/2007 Order, this 27th day of Nov., 2007, it is Ordered that counsel for the Plaintiff Fredric Joseph Ammerman
‘ file an appropriate Answer to the Motion for Summary Judgment within no

more than 20 days from this date. Within no more than forty days from this

date, counsel for Defendants shall submit apprapriate letter brief to the Coui

Within no more than 60 days from this date, counse! for Plaintiff shall submi

appropriate letter brief to the Court. By The Court, /s/ Fredric J. Ammerman

Pres. Judge. 2Cc Attys: Noble, Kriner

12/19/2007 )%Reply to Motion For Summary Judgment, filed by s/ Theron G. Noble, " Fredric Joseph Ammerman
squire. No CC
1/28/2008 Transcript of Proceedings, filed by Atty. Noble. Fredric Joseph Ammerman
Deposition of C. Alan Walker on July 9, 2007 by Sargent's Court Reporting
Service, Inc.
~ Transcript of Proceedings, filed by Atty. Noble. Fredric Joseph Ammerman

Deposition of Dave Nelson on September 13, 2007 by Sargent'é Court
Reporting Service, Inc.

¢
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Date: 10/1/2008
Time: 02:30 PM
Page 5 of 5

Clearfield County Court of Common Pleas User: LMILLER

ROA Report
Case: 2004-01712-CD
Current Judge: Fredric Joseph Ammerman

Richard Withey, et alvs.Al Hamilton Contracting Co, Inc., et al

Equity
Date , Judge
5/8/2008 Stipulation and Order: NOW, this 8th day of May, 2008, Defendant's Motion Fredric Joseph Ammerman
for Summary Judgment is Denied as to Counts |, li, 1ll, and VI and Granted
as to Count V. The Court finds that with regard to Counts |, I, Ill, and VI,

5/13/2008 -

viewed in a light most favorable to the nonmoving party, the facts alleged do
raise issues of material fact that are sufficient to withstand the Motion for
Summary Judgment. Count V is hereby Dismissed With Prejudice. By The
Court, /s/ Fredric J. Ammerman, Pres. Judge. CC to Noble, Kriner

Certificate of Readiness for Jury Trial, filed by s/ Theron G. Noble, Esquire. Fredric Joseph Ammerman
No CC

cheduled for July 9, 2008 at 10:30 a.m. in Judges Chambers. Jury

6/11/2008 >€rder, this 10th day of June, 2008, it is Ordered that pre-trial conference is Fredric Joseph Ammerman
S

7/11/2008

7/24/2008

election will be held on July 24, 2008 at 9:00 a.m. By The Court, /s/
Fredric J. Ammerman, Pres. Judge. 2CC Attys: Kriner, Noble

Order, filed cert. to Atty's Kriner & Noble Fredric Joseph Ammerman
OW, this 9th day of July, 2008, Jury Selection to be held July 24th, 2008
and trial is scheduled for Aug. 13, 14 & 15, 2008

Motion for Dismissal or Continuance, filed by s/ William C. Kriner Esq. No  Fredric Joseph Ammerman
C.

7/25/2008 ><Order, this 24th day of July, 2008, this being the date set for jury selection, it Fredric Joseph Ammerman

8/8/2008 -

is Ordered that Jury Selection is continued until Jan. 6, 2009, at 9:00 a.m.,
Courtroom 1. Plaintiffs shall have no more than 20 days from this date to fil:
a motion with the Court to frame the Plaintiffs' position that Plaintiffs can
proceed with jury trial against the remaining Defendants in order that the
Court may make further determination of the issue. By The Court, /s/ Fredri
J, Ammerman, Pres. Judge. 1CC Attys: Noble, Kriner

Motion to List for Trial as to Al Defendants Except Al Hamilton, filed by s/  Fredric Joseph Ammerman
Theron G. Noble Esq. No CC.

8/13/2008 )ﬁule to Show Cause, this 13th day of August, 2008, upon consideration of Fredric Joseph Ammerman

8/19/2008

otion to List For Trial as to All Defendants Except Al Hamilton Contracting
Co,, Inc., a Rule is issued upon all Defendants to show cause why the
Motion should not be granted. Rule Returnable for filing written response, is
set for the 12th day of Sept., 2008, and hearing will be held on the 6th day o
Oct., 2008, at.10:00 a.m. in Courtroom 1. By The Court, /s/ Fredric J.
Ammerman, Pres. Judge. 1CC Atty. Noble

ptice of Service, |, Theron G. Noble, Esquire, certifies that | served a copy Fredric Joseph Ammerman
of the rule to Show Cause issued upon Plaintiff's Motion to List For Trial as
to all Defendants Excluding Al Hamilton Contracting Company, Inc., upon
William C. Kriner, Esquire, on the 18th day of August, 2008, via first class
mail. filed by s/ Theron G. Noble, Esquire. No CC

except Al Hamilton Contracting Company, filed by s/ William C. Kriner,

9/11/2008 b&Defendants’ Answer to Plaintiffs’ Motion to List for Trial as to all Defendants Fredric Joseph Ammerman

squire. No CC
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Date: 11/26/2008 Clearfield County Court of Common Pleas
Time: 08:18 AM ROA Report
Page 1 of 1 Case: 2004-01712-CD
: Current Judge: Fredric Joseph Ammerman
. Richard Withey, et alvs.Al Hamilton Contracting Co, Inc., et al
Equity
_ Date Selected ltems

User: LMILLER

Judge

laintiff's Motion to List for Trial as to All Defendant Excluding Al Hamilton

ontracting Company Inc., it is the ORDER of this Court that counsel for the

parties supply the Court with appropriate letter brief within no more than

4 fifteen (15) days from this date. Within no more than twenty-five (25) days

from this date, either party may supply the Court with an additinal brief in
reply to that of the other party. BY THE COURT: /s/ Fredric J. Ammerman,

i

P. Judge. 1CC Attys: Noble and Kriner.
10/17/2008 otion to Compel, filed by s/ Theron G. Noble Esq. No CC.

10/21/2008 ule, this 21st day of Oct., 2008, upon consideration of the Motion to

‘ mpel, a Rule is issued upon the Defedants. Rule Returnable for filing
written response, is set for the 10th day of Nov., 2008, and hearing will be

{ held on the 18th day of Nov., 2008, at 3:00 p.m. Courtroom 1. by The Court

R /s/ Fredric J. Ammerman, Pres. Judge. 1CC to Atty.
"10/27/2008 Notice of Service, filed. Served a true and correct copy of the Rule

eturnable issued upon their Motion to Compel this 24th day of October
2008, via first class mail to William C. Kriner Esq., filed by s/ Theron G.

oble Esqg. No CC.
11/10/2008 efendants' Answer, filed by s/ William C. Kriner, Esquire. No CC

Trial as to All Defendants Except Hamilton is GRANTED. This case is listec
for Jury Selection on Jan. 6, 2009 at 9:00 a.m. Courtroom 1. Further ordere

10/8/2008 )%rder, AND NOW, this 6th day of October 2008, following argument on the Fredric Joseph Ammerman

Fredric Joseph Ammerman
Fredric Joseph Ammerman

Fredric Joseph Ammerman

Fredric Joseph Ammerman

11/25/2008 VK Opinion and Order, this 24th day of Nov., 2008, Plaintiffs' Motion to List for Fredric Joseph Ammerman
¢

that Plaintiffs’ Motion to Compel is GRANTED. By The Court, /s/ Fredric J.
Ammerman, Pres. Judge. 2CC Attys: Noble, Kriner; 1CC Law Library, D.

Mikesell (without memo)
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IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)

'RICHARD L. WITHEY, and
ZOE E. WITHEY,

PLAINTIFFS,
V.

AL HAMILTON CONTRACTING COMPANY, INC.;
a Pennsylvania corporation; SHANNON LAND AND :
MINING COMPANY; a Pennsylvania partnership;

C. ALAN WALKER, an adult individual; SUSAN

W. KRINER; a adlt individual; and THE ESTATE

OF ANNE WALKER MACKO,

DEFENDANTS.

FILCD

go /R34y 700D
0CT 2 9 2004

‘A{_' —Y} A‘, c: “’J\Aj
Tuull C‘Jy

No.04- })'7/ 3= cD

IN EQUITY AND AT LAW

Type of Pleading:

CIVIL COMPLAINT

Filed By:

Plaintiffs

Counsel of Record:

Theron G. Noble, Esquire
Ferraraccio & Noble

301 East Pine Street
Clearfield, PA 16830
(814)-375-2221

PA 1.D.#: 55942



IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA
(CIVIL DIVISION)

RICHARD L. WITHEY, and
ZOE E. WITHEY,

PLAINTIFFS,
No. 04- -CD

V. '
AL HAMILTON CONTRACTING COMPANY, INC.; IN EQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND
MINING COMPANY; a Pennsylvania partnership;
C. ALAN WALKER, an adult individual; SUSAN
W. KRINER; a adult individual; and THE ESTATE
OF ANNE WALKER MACKO,

e N N n S N N N N N N N N N N

DEFENDANTS.

NOTICE TO DEFEND

YOU HAVE BEEN SUED IN COURT. IF YOU WISH TO DEFEND AGAINST THE
CLAIM SET FORTH IN THE FOLLOWING PAGES, YOU MUST TAKE ACTION WITHIN
TWENTY (20) DAYS AFTER THIS COMPLAINT AND NOTICE ARE SERVED, BY
ENTERING A WRITTEN APPEARANCE PERSONALLY OR BY ATTORNEY AND FILING
IN WRITING WITH THE COURT YOUR DEFENSES OR OBJECTIONS TO THE CLAIMS
SET FORTH AGAINST YOU. YOU ARE WARNED THAT IF YOU FAIL TO DO SO THE
CASE MAY PROCEED WITHOUT YOU AND A JUDGMENT MAY BE ENTERED
AGAINST YOU BY THE COURT WITHOUT FURTHER NOTICE FOR ANY CLAIM IN
THE COMPLAINT OR FOR ANY OTHER CLAIM OR RELIEF REQUESTED BY THE
PLAINTIFE(S). YOU MAY LOSE MONEY OR PROPERTY OR OTHER RIGHTS
IMPORTANT TO YOU.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO
NOT HAVE AN ATTORNEY, OR CANNOT FIND ONE , GO TO OR TELEPHONE
THE OFFICE SET FORTH BELOW TO FIND OUT WHERE YOU CAN GET LEGAL
HELP.

David Meholick, Court Administrator
c/o Clearfield County Courthouse
2nd and Market Streets

Clearfield, PA 16830

(814)-765-2641



IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)
)
RICHARD L. WITHEY, and )
ZOE E. WITHEY, )
)
PLAINTIFFS, ) -
) No. 04- -CD
V. )
)

AL HAMILTON CONTRACTING COMPANY, INC.;) IN EQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND )
MINING COMPANY, a Pennsylvania partnership; )

C. ALAN WALKER, an adult individual; SUSAN )
W. KRINER; a adult individual; and THE ESTATE )
OF ANNE WALKER MACKO, )
)
DEFENDANTS. )

CIVIL COMPLAINT

NOW COMES, the Plaintiffs, Richard L. Withey and Zoe E. Withey, by and through
their counsel of record, Theron G. Noble, Esquire, of Ferraraccio & Noble, who avers as
follows in support of their CIVIL COMPLAINT:

The Parties

1. First plaintiff is Richard L. Withey, who does, and at all material times, did reside at 4 McKee
Road, Olanta, Clearfield County Pennsylvania,16863.

2. Second plaintiff is Zoe E. Withey, who does, and at all material times, did reside at 4 McKee
Road, Olanta, Clearfield County Pennsylvania,16863.

3. That at all relevant and material times, Plaintiffs were husband and wife living together at the
aforementioned physical address, albeit with a different mailing address given the changes with
the 911 system, and jointly referred sometimes hereinafter as “Withey*.



4. First defendant is Al Hamilton Contracting Company, Inc., upon information and belief, a
duly formed and existing Pennsylvania Corporation, with principal place of business located at
1988 Dale Road, Woodland, Clearfield County, Pennsylvania 16825, hereinafter referred to as
“Hamilton”.

5. Second defendant is Shannon Land and Mining Company, upon information and belief, a
duly formed and existing Pennsylvania partnership, with partners being the hereinafter named
third, forth and fifth defendants, with principal place of business also located 1988 Dale Road,
Woodland, Clearfield County, Pennsylvania 168235, hereinafter referred to as “Shannon”.

6. That third defendant is C. Alan Walker, upon information and belief, an adult individual, who
does and at all material times did reside at 1018 Country Club Road, Clearfield, Clearfield
County, Pennsylvania 16830, hereinafter referred to as “Walker”.

7. That fourth defendant is Susan Kriner, upon information and belief, an adult individual, who
does and at all material times did reside at 2512 Meadow Road, Clearfield, Clearfield County,
Pennsylvania 16830, hereinafter referred to as “Kriner”.

8. That fifth defendant is the Estate of Anne Walker Macko, a duly formed and probated estate,
with fiduciaries being William Kriner, 2512 Meadow Road, Clearfield County, Pennsylvania
16830, and Derick Walker, 179 Walker Road, Bigler, Clearfield County, Pennsylvania,
hereinafter referred to as “Macko”.

Background

9. That upon information and belief, at all relevant and material times, Walker, Kriner and
Macko were and are officers, directors and shareholders of Hamilton.

10. That upon information and belief, at all relevant and material times, Walker, Kriner and
Macko owned a controlling interest of the issued and outstanding shares of Hamilton.

11. That Hamilton and Shannon, beside being similarly owned and controlled, upon information
and belief, often times engage in business activities which are mutually beneficial, specifically
that Shannon owns or otherwise controls the land upon which Hamilton conducts mining

operations.

12. That upon information and belief, at least some of the employees of Hamilton and Shannon
also perform tasks for the other company of which they are not employed. ‘

13. Alternatively, upon information and belief, there are employees of Hamilton and Shannon
which are simultaneously employed by both entities.



14. That Hamilton and Shannon are allied companies, with the individual defendants herein
named being the principals of each company.

15. That upon information and belief, at all relevant and material times, being November 27,
1991 to the present, Walker, Kriner and Macko were partners, and the only partners, in Shannon.

16. That Hamilton’s business focus is coal mining operations.

17. That the Witheys are owners of record of a certain tract of land, containing approximately
1.14 acres, located in Pike Township, Clearfield County, Pennsylvania, hereinafter referred to as
“the Pike Township tract”. '

18. That in the early 1990s, the defendants desifed to mine coal in close proximity to the Pike
Township tract.

19. That for reasons of convenience or need, defendants desired the Witheys to authorize such
coal mining operation and permit use of the Pike Township tract, which at that time was serving
as the Witheys homestead, for defendants’ business purposes.

20. That in connection with defendants’ above stated desires, plaintiffs and defendants entered
into a certain agreement, on November 27, 1991, hereinafter “the 1991 agreement”, a true and
correct copy of which is attached hereto as Exhibit “A”, the terms of which are hereby
incorporated as if fully set forth at length, which in essence transferred equitable title of the Pike
Township tract from the Witheys to the defendants, in exchange for which the defendants were to
convey approximately 66 acres, hereinafter identified as “the Fred Long farm”, also located in
Pike Township, Clearfield County, Pennsylvania, to the Witheys.

21. That Shannon was aware of the commitment made by Hamilton that the Fred Long farm
would be conveyed to the Witheys, prior to and at the time the 1991 agreement was entered into
by Hamilton and the Witheys. Attached hereto as Exhibit “B” is a letter from Shannon stating its
intent to deliver the Fred Long farm to the Witheys.

22. That Shannon did not object and implicitly agreed to the commitment that its property would
be transferred to the Witheys at the completion of the terms contained in the 1991 agreement and
would be the entity, upon information and belief, that Hamilton would direct the Witheys to
convey the Pike Township tract.

23. That Hamilton and others associated with Shannon acted as Shannon’s agent, disclosed or
undisclosed, binding Shannon to the 1991 agreement, making Shannon a party eo nominee to the
1991 agreement.



24. That although Shannon was at all relevant and material times the record owner of Fred Long
farm, for the home built for the Witheys on the Fred Long farm property, the real estate taxes
were issued to Hamilton at the direction of Hamilton and/or Shannon.

25. This cause of action concerns the defendants failures to complete said transfers as well as to
breach other terms and conditions of the 1991 agreement.

Count I: Request for Injunctive Relief

(In Equity)
[rreparable Harm

26. That the averments of paragraphs 1 - 25, inclusive, are hereby incorporated as if again fully
set forth at length.

27. That per the 1991 agreement, defendants constructed a home upon the Fred Long farm in
which the Witheys have been living since its completion and using the same as their homestead.

28. That per the 1991 agreement, defendants amongst other tasks were to pay the real estate
taxes, including the taxes on the Witheys’ home on the Fred Long farm property, (see paragraph
4) and maintain liability and hazard insurance (see paragraph 8).

29. That defendants have failed to pay the real estate taxes since 2001 on the Witheys® home on
the Fred Long farm, identified as Map# H11-000-00021-DW-01 and control # 126093318.
Attached hereto as Exhibit “C” are various documents from the Tax Claim Office showing such
default.

30. That despite the Witheys requests to be provided with assurances that defendants have
maintained such hazard and liability insurance on the Fred Long farm premises, defendants have
failed to produce such assurance. Attached hereto as Exhibit “D” is a letter from the Witheys
requesting assurances as to the real estate taxes and insurance issues.

31. That upon information and belief, defendants have failed to maintain adequate hazard and
liability insurance, and do not presently maintain such insurance, on the Fred Long farm.
Furthermore, in that the Witheys are not the record owners, they do not have an insurable interest
in the Fred Long farm and are prevented from obtaining insurance themselves.

32. That Hamilton is financially unstable, upon information and belief, having filed for and
received bankruptcy protection.



33. That in the event defendant refuses to pay for taxes on the Witheys’ home on the Fred Long
farm, the property would be sold at tax sale and defendants would lose their home, through no
fault of their own, and would suffer irreparable harm and would have no opportunity for recovery
against Hamilton due to its financial circumstances.

34. That in the event defendants have failed to maintain insurance protection on the Fred Long
property, the Witheys would suffer irreparable harm, again given Hamilton’s financial
circumstances, in the event the Fred Long farm would suffer catastrophic loss.

35. That the Witheys have a clear and unambiguous right, per the 1991 agreement, to have the
real taxes paid on the Fred Long farm and have the same insured.

36. That the Witheys have demanded that defendants abide by their agreement and updn
information and belief, have failed to do so.

WHEREFORE, Plaintiffs request that this Court grant their request for an injunction
and ORDER as follows:

1. That Defendants shall within ten (10) days hereof pay all outstanding real estate taxes
on the Fred Long property;

2. Within three days hereof, deliver to the Witheys proof that the Fred Long farm is
reasonably insured for fire and hazard;

3. Pay to the Witheys, per paragraph 8 of the 1991 agreement, their reasonable attorney’s
fees in conjunction with the litigation of this matter;

4. Any other relief this Court determines to be just and proper under the circumstances.
Count II: Request for Specific Performance

(In Equity)
Completion of the 1991 Agreement

37. That the averments of paragraphs 1 - 36, inclusive, are hereby incorporated as if again fully
set forth at length.

38. That per paragraph 5 of the 1991 agreement, Hamilton was to convey the Fred Long farm
property to the Witheys and the Witheys were to convey the Pike Township tract, upon
completion of Hamilton’s mining operations and release of Stage III bonds concerning said



operations. See paragraph 5 of Exhibit “A”.

39. That upon information and belief, Hamilton has completed all mining operations on and near
the Pike Township tract and the Stage IIl bonds have been released.

© 40. That upon information and belief, all conditions precedent required by the 1991 for
defendants to convey the Fred Long farm to the Witheys have been performed.

41. That defendants have refused to deliver sufficient title to the Fred Long farm to the Witheys
despite their demand.

42. That the Witheys stand willing, ready and able to convey the Pike Township tract to the
Defendants as part of the agreement.

43. That this Honorable Court might need to make determinations as to what is to be included in
the conveyance of the Fred Long farm to the Witheys especially relative to mineral rights as
defendants have proposed to except and reserve mineral rights to which the 1991 agreement is
silent.

44. That although Shannon is the owner of record of the Fred Long property, and has been at all
relevant and material times, given the allied company relationship between Hamilton and
Shannon, as well as the principal relationship between the individual defendants and each
defendant business, Shannon agreed through its agents to convey the Fred Long farm to the
Witheys despite the fact that it is not a signatory to the 1991 agreement.

45. That the Fred Long farm is unique and the Witheys have no other reasonable remedy at law.

46. That the equities of the circumstances require defendants to convey the Fred Long farm to
the Witheys.

47. That defendants should be ordered to convey the Fred Long property to the Witheys, without
any exceptions or reservations, solely excepting any such reservations which appeared in the
chain of title as of the time the 1991 agreement was entered.

WHEREFORE, Plaintiffs demand that this Honorable Court grant their request for
SPECIFIC PERFORMANCE and ORDER as follows:

1. Defendants convey all of their interest in the Fred Long farm, per the 1991 agreement,
to the Witheys without exceptions and reservations appearing in the chain of title prior to
the 1991 Agreement;



2. Defendants be ordered to pay Plaintiff’s reasonable attorney fees pursuant to the 1991
agreement;

‘3. That this Honorable Court make a determination as to how the transfer taxes be
allocated with the conveyance(s) in that the 1991 agreement is silent as to the same;

4. That the defendants be ordered to satisfy any and all liens on the Pike Township tract,
which have resulted since the time of the 1991 agreement; and

5. Any other order which is just and proper under the circumstances.
Count III: Breach of Contract

(at Law)
Conveyances post 1991 Agreement

48. That the averments of paragraphs 1 - 47, inclusive, are hereby incorporated as if again fully
set forth at length.

49. That upon information and belief, defendants entered into other contracts and conveyances
concerning the Fred Long property, after the 1991 agreement.

50. That the result of the contracts and conveyances by the defendants, concerning the Fred Long
farm, after the 1991 agreement, deny the Witheys the full benefit of their bargain under the 1991
agreement and for which the Witheys should be compensated in an amount to be determined at
time of trial.

WHEREFORE, Plaintiffs request that judgment be entered in their favor, and against
Defendants, jointly and severally, in an amount to be determined, believed to be in excess of
$20,000, together with costs, interest and attorneys fees.

Count IV: Breach of Contract
(At Law)
Real Estate Taxes

51. That the averments of paragraphs 1 - 50, inclusive, are hereby incorporated as if again fully
set forth at length.



52. That pursuant to paragraph 4 of the 1991 agreement, the Witheys were entitled to live in the
home constructed on the Fred Long farm, “tax-free”.

53. That the defendants were responsible to pay the real estate taxes on the Fred Long farm per
the 1991 agreement.

54. That defendants have not paid the real estate taxes since 2001 on the Witheys’ home located
on Fred Long farm property. A true and correct copy of the letter and notice concerning the
delinquent taxes are attached hereto as Exhibit “C”. ’

55. To protect their interest, the Witheys were forced to pay the 2002 real estate taxes, with
penalty, in the amount of $1,311.85, to prevent the Fred Long farm property from going to tax
sale. A true and correct copy of the check issued by the Witheys is attached hereto as Exhibit
‘LE”.

WHEREFORE, Plaintiffs request that judgment be entered in their favor and against
the defendants, jointly and severally, in the amount of $1,311.85, together with costs,
interest and reasonable attorneys fees.

Count V: Request for an Accounting
(In Equity)
Insurance Proceeds

56. That the averments of paragraphs 1 - 55, inclusive, are hereby incorporated as if again fully
set forth at length.

57. That per the 1991 agreement, at paragraph 8, defendants agreed to maintain fire and liability
insurance on the Fred Long farm as well as the Pike Township tract.

58. That per the 1991 agreement, at paragraph 5, at the end of the transaction, the Witheys were
to receive the “dwelling buildings thereon” (emphasis added).

59. Although the 1991 agreement is silent to the same, Pennsylvania law would require that the
buildings be delivered upon the premises in reasonable condition, normal wear and tear excepted.

60. That one of the structures, best described as a barn, has suffered severe damage caused by
the weather.

61. That such damage should have been covered by insurance if the defendants had maintained



such insurance. -

62. If the defendants did maintain such insurance and received such payment, said money
rightfully belongs to the Witheys as part of their bargained for consideration and they should
receive an accounting for such payment.

WHEREFORE, Plaintiff requests that in the event defendants received insurance
proceeds for damage to the barn on the Fred Long farm, they be ordered as follows:

1. Make an accounting to the Witheys for any insurance proceeds received by the
defendants for such damage;

2. Pay to the Witheys any such sums received as a result of such damage to the barn;
3. Pay the Witheys reasonable attorney’s fees incurred in this matter; and

4. Any other relief this Court determines as fair and just under the circumstances.
Count VI: Breach of Contract

(At law)
Barn Damage in the Alternative

63. That the averments of paragraphs 1 - 58, inclusive, are hereby incorporated as if again fully
set forth at length. :

64. In the alternative to Count IV, in the event the defendants either filed to maintain such
insurance, or if they did maintain such insurance but failed to make a claim, per the 1991
agreement, defendants breached the 1991 agreement and the Witheys should be compensated for
the necessary repairs to the barn in an amount to be determined.

WHEREFORE, Plaintiffs request that judgment be entered in their favor, and against
defendants, jointly and severally, in an amount in excess of $20,000, together with costs and
reasonable attorneys fees.

Count VII: Request for Accounting
(In Equity)
Mineral Rights

65. That the averments of paragraphs 1 - 64, inclusive, are hereby incorporated as if again fully



set forth at length.

66. That pursuant to paragraph 5 of the 1991 Agreement, the conveyances from the Witheys to
the defendants, and from the defendants to the Witheys, were to be free and clear of all
encumbrances.

67. That the Witheys are entitled to the mineral rights as to the Fred Long farm.

68. That since 1991, the defendants have entered into lease agreements, true and correct copiés
of which are attached hereto as Exhibit “F”, for the minerals located on the Fred Long farm

property.

69. That the defendants should account to the Witheys for all mineral royalties received by any
of them from said leases, commencing at the time it is determined that defendants should have
conveyed the Fred Long farm property to the Witheys, being the time the Stage III bonds were, or
reasonably should have been released.

WHEREFORE, Plaintiffs request defendants’ they be ordered as follows:

1. Make an accounting to the Witheys for any and all royalties received pursuant to the
attached leases from the time period the Stage III bond were, or should have been released;

2. Pay the Witheys reasonable attorney’s fees incurred in this matter; and
3. Any other relief this Court determines as fair and just under the circumstances.
Count VIII: Breach of Contract

(At Law)
Fair Market Value of Fred Long Property

70. That the averments of paragraphs 1 - 69, inclusive, are hereby incorporated as if again fully
set forth at length.

71. That in the event this honorable Court would determine that for any reason Plaintiffs are not
entitled to the specific performance earlier requested, than in such event defendants should pay to
the Witheys the fair market value of the Fred Long farm, together with improvement thereupon
in the condition they should have been in, in an amount to be determined at time of trial.



WHEREFORE, Plaintiffs request that judgment be entered in their favor, and against
defendants, jointly and severally, in an amount in excess of $20,000, together with costs and

reasonable attorneys fees.

Count IX: Breach of Contract
(At Law)
Reasonable Attorney’s Fees

72. That the averments of paragraphs 1 - 71, inclusive, are hereby incorporated as if again fully
set forth at length.

73. That per the 1991 agreement, specifically at paragraph 9, in the event one party breaches the
agreement and the other party sues to enforce their rights, the non-breaching party has the right to
recover reasonable attorneys fees against the breaching party.

74. That for the reasons set forth herein, defendants have breached the 1991 agreement.

75. That defendant should pay to the Witheys their reasonable attorneys fees incurred in
connection with this litigation, in an amount to be determined. :

WHEREFORE, Plaintiffs request that judgment be entered in their favor, and against
defendants, jointly and severally, in an amount in excess of $20,000, together with costs and
reasonable attorneys fees.

Miscellaneous Averments

76. That jurisdiction is proper.
777. That venue is proper.

78. That defendants are jointly and severally liable to the Witheys.



WHEREFORE, Plaintiffs request that judgment be entered in their favor and against
defendants, jointly and severally, in an amount in excess of $20,000, together with interest,
where applicable, costs of suit, and attorney’s fees as well as Plaintiffs be granted specific
performance, injunctive relief, accountings, and any other relief deemed just and
appropriate under the circumstances.

Respectfully Submitted,

Ther(;n/G./ﬁ oble, Esquire
Ferraraccio & Noble
Attorney for Plaintiffs
301 E. Pine Street
Clearfield, PA 16830

(814)-375-2221
PA I.D. No.: 55942
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AGREEMENT

THIS AGREEMENT, made and entered into this _ZL“day of
November, 1991, by and between RICHARD L. WITHEY and ZOE E.
WITHEY, husband and wife, of Pike Township, Clearfield County,
Pennsylvania, pérties of the first part, hereinafter referred to
as "WITHEY",

AND
AL HAMILTON CONTRACTING COMPANY, a Pennsylvania business
corporation, having its principal Place of business at R. D. 1,
Box 87, Woodland, Clearfield County, Pennsylvania, party of the
second part, hereinafter referred to as "HAMILTON".
WITNESSETH:

WHEREAS, HAMILTON is conducting surface mining

operations in close proximity to the home of WITHEY: and

WHEREAS, HAMILTON wishes to obtain various

authorizations to mine within three hundred (300) feet of the

WITHEY home: and

WHERSASZ HAMILTCY has agreed to provide alternate Y

housing for WITHEYS during mining operations under authorizations
signed by WITHEY. :'
NOW, THEREFORE, in consideration of the mutual . i ii
covenants hereinafter contained, the parties herato agree as
follows:
1. That this Agreement shall represent authorization

by WITHEY for HAMILTON to conduct surface mining activities on
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the 1.14 acres of real property owned by WITHEY in Pike Township,

. Clearfield County, Pennsylvania.

2. That contemporaneous with the execution of this
Agreement WITHEYS will signvany and all necessary authorizations
for HAMILTON to conduct surface mining activities within three
hundred (300) feet of the present WITHEY home in Pike Township,

Clearfield County, Pennsylvania, which will include execution of

a Supplemental "C" and a building variance authorization.

WITHEYS also agree to sign any and all other documents required
to conduct mining within three hundred (300) feet of their home.
3. That HAMILTON agrees to construct for WITHEYS
alternative housing on property formerly of Fred Long located in
Pike Township, Clearfield County, Pennsylvania. HKAMILTON agrees
to execute a construction agreement with Neff Construction
Company, of Cu;wensvil;e, Pennsylvania, to construct said home
when this Agreement is executed. Said home will be constructed in
a manner agreed to by the parties and at a location on the former
Fred Long éroperty mutually acceptable to WITHEYS and HAMILTON.
HAMILTON further agrees to be solely responsible and liable for

payment in full of any and all obligations incurred for the

construction of said home by Neff Construction. HAMILTON further

agrees to indemnify and save the WITHEYS harmless from any and
all debts, liabilities, or obligations (including attorneys' fees
and legal costs of WITHEY) incurred with respect to the

construction of said home by Neff Construction.
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4. That upon completion of the construction project
by Neff Construction Compaﬁy, WITHEYS will -be permitted to
immediately occupy the new dvelling. WITHEYS shall live in said
dwelling rent-free and tax-free, but will be required to pay any
and all utilities used at said dwelling.

5. Upon completion of all mining activities on the
Blommington Job of HAMILTON and the release of Stage III bonds
from Permot No. 17803166, HAMILTON will arrange for the convey-
ance of surface of the former Fred Long Farm of approximately
66 acres, together with the dwelling buildings thereon, to
WITHEYS and WITHEYS ghall convey the present house and 1.14
acres of surface in Pike Township from WITHEY to HAMILTON,
SHANNON LAND AND MINING COMPANY, or a nominee. The conveyances
shall be made free and clear of all liens and encumbrances and
pass markétable title. A description of each property is
attached hereto. l

6. That the WITHEYS covenant and agree that the pro-
viding of alternative new housing during mining within three
hundred (300) feet of the WITHEY ‘home and the conveyance to
WITHEYS of surface to sixty-six (66) acres; formerly identified
as the Fred Long Property, together with the dwelling buildings
thereon, with marketable title free and ¢lear of all liens and
encumbrances, will represent consideration for said mining, and
no royalty or payment of any nature or kind will be owad by
HAMILTON to WITHEY for the mining of coal or the conducting of
mining activities on the 1.14 acres of WITHEYS.

7. That conveyance of the 66 acres and new dwelling

house may occur sooner than the time period identified in
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Paragraph 4 above upon written agreement by both parties. -

‘ 8. That HAMILTON covenants ana agrees to maintain
liability and fire insurance on both the home being constructed
by Neff Construction énd the present WITHEY home and 1.14 acres
in Pike Township, Clearfield County, Pennsylvania. Said.duty and
obligation to carry insurance shall cease and terminate upon the
delivery of the Deed to the 66 acres of the formerly Fred Long
Farm to the WITHEYSl .

9. That in the event that either party breaches this
Agreement, and as a result of said breach either party has the
right to elect to sue for damages or seek any other remedies or
relief as may be available to them, and if the party choosing
such remedy is successful in enforcing their rights, then the
responsible party shall be liable for legal fees and any and all
other costs of litigation incurred in enforcing their rights
under this Agreement.

10. That this Agreement may not be‘assigned or
transferred by either party without first obtaining the written
consent of the other to so transfer.

11. That this agreement constitutes the entire
understanding of the parties hereto and any amendment of this
agreement shall be in writing executed by both parties.

12. That this agreement shall inure to the benefit of
apd be binding upon the parties hereto, their helrs, executors,
administrators, successors and assigns as if they ware named in

each and every provision herein.

3
f
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13. That the parties agree to execute a Memorandum of

Agreement outlining those matters which are requirea by law for

recordability, which Memorandum shall memorialize and represent

this Agreement, and wnich may be recorded by the WITHEYS if they

so desire,

IN WITNESS WHEREOF, the parties hereto have caused this

Agreement to Ln properly executed the day and year first above

) ) 2
; Py , 7
Lehond S0/ T

(SEAL)
s Richard L. withey 2/
Coee T s e (SEAL)
Zoe E. Withey S

AL HAMILTON CONTRACTING COMPANY
By

M
C. Alan Walker
C.E.O.
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SHANNON LAND AND MINING COMPANY
‘ P. O. Box 368
Bigler, PA 16825

PHONE: (814) 857-7681 . FAX; (814) 857-5003

September 13, 2000

Mr. & Mrs. Richard L. Withey - I ——
R. R. #1, Box 488

Olanta, PA 16863 _ - Exhibit "B" —

RE: Agreement dated 11/27/91
Dear Dick and Zoe:

I had our attorney, Mr. William C. Kriner, review the agreement dated
November 27, 1991 between you and Al Hamilton Contracting Company
regarding the former Fred Long Farm in Pike Township.

The Fred Long Farm is owned by Shannon Land and Mining Company.
Shannon Land and Mining Company is not a party in the agreement dated
11/27/91 and is not bound by the terms thereof. Paragraph 5, on Page 3
states that: “Hamilton will arrange for the conveyance of surface of the former

Fred Long Farm of approximately 66 acres, together with the dwelling buildings
thereon, to Withey’s.”

In the meantime, Shannon Land and Mining Company may do whatever
they desire to the Fred Long property; i.e., cut trees, build roads, put in water
lines, power lines, etc. We feel it would not be proper to sell a tract of land to
Bill Elensky and then deny him water and electric service or a good road to his
progerty. :

We fully intend to transfer the Fred Long Farm to you in the future.

Until the property is titled to you, it remains the property of Shannon Land and
Mining Company. :

Sincerely,

E. David Nelson, Manager
Properties & Reserves
SHANNON LAND AND MINING COMPANY

EDN/smr
cc: C. A. Walker
wd/sep00/withey



TELEPHONE (814) 765-2641
FAX (814) 765-2640

v Exhibit "c* ;4) -
MAY 20, 2004 s

Map # 126-H11-000-00021-DW-01
Municipality: PIKE TOWNSHIP

Control: # 126.0-93318

Description: H

Owner: AL HAMILTON CONTRACTING CO.

To Whom It May Concern:

This letter is to verify that there are delinquent taxes, on the above
referenced assessment. Taxes due are for 2002- 2003. A statement
is enclosed.

é‘f@ 5 ¢ Indod
fr raham

Asst. Director

05/20/2004
Searched Jeb

STATEMENT VALID AS TO CURRENT ACCOUNTS.
SUBJECT TO CORRECTIONS AND CHANGES.




Clearfield County Tax Claim Bureau
230 East Market Street - Suite 121
*-Customer Copy-* . Clearfield, Pennsylvania 16830
) Phone: (814) 765-2641 Ext. 5998

Receipt # 175191 Tuesday, May 25, 2004
Received Of: Control # 126093318
AL HAMILTON CONTRACTING CO. Claim# 2002-007714

Map # H11-000-00021-DW-01

In The Amount Of: $1.311.85 Property Desc H
County District School
TAX 0.00 0.00 1156.72
INTEREST 0.00 0.00 130.13
COST / PENALTY 25.00
CURRENT YEAR 0.00 0.00 0.00 CrnusHeddsok
CVERBID 0.00 ' '
TOTAL $1,311.85 Director of Tax Claim Bureau

RECEIPT VALID ONLY UPON PAYMENT OF LEGAL TENDER
ANY CHECK RETURN UNPAID BY YOUR BANK WILL BE SUBJECT TO A TWENTY DOLLAR ($20.00) RETURNED CHECK FEE

Total Received On All Claims For 12609331 'On 5/25/04 $1.311.85
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May 25, 2004

C. Alan Walker, CEO

Al Hamilton Contracting Co. A N S N
1988 Dale Road - Exhibit "D" —
Woodland, PA 16881 :

RE: 1993 Agreement
Dear Mr. Walker:

As you know, we have been attempting to get you and your company to comply with the
terms of our 1993 Agreement. According to Paragraph 4 of said Agreement we are not to have
any tax liability on the premises. However, you have refused to pay the 2002 and 2003 taxes,
resulting in a Tax Sale being scheduled. Based upon advice of counsel we have proceeded to
pay the 2002 taxes to prevent further escalation of our damages. We hereby demand that you
reimburse us the amount paid for the 2002 taxes within 30 days hereof. Furthermore, we further
demand that you pay the 2003 taxes within 30 days, otherwise we shall pursue appropriate legal
action. You should note that under Paragraph 9 of said Agreement we will hold you and your
company responsible for our reasonable attorney’s fees incurred therein.

Lastly, and of utmost concern is the homeowner’s insurance which you are also required
to maintain pursuant to Paragraph 8 of said Agreement. Under these circumstances we sincerely
question whether you have protected our interest as required. Therefore, we demand that you
produce a certificate of insurance within 5 days hereof. In the event you do not do so we will
have no choice other than to obtain insurance, again holding you responsible and pursuing
appropriate legal action.

With regards,

Sincerely,

Richard and Zoe Withey

oS L1 Py

L.
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.. OIL AND GAS AGREEMENT

. A
- 3
« . > LA 2 S

. TG

PhoneNn;?/y‘ &7 - 265/

Cate: (a/’/?? JW@U Zﬂ/’a/e WMMC &)

Landowners (andaddress;, 70+ ASOX
BI6LER . /',4 /6835
Can Co.: Kriebel Resouroee, PO, Box 765, Clarion, Pennsyvanla 16214

1. Leasing Clayse. Landowners in consideration of One {$1.00) Dollar in hand paid by the Gas Co., recaipt of which is hereby acknowledged, grant and convey unio the Gas Co., its hairs, axacutors,
administralors, successors, and assigns, and wareant generally title to, afl the oil, gas, surface and Orilling Rights in, on and under all that certain piece, parcel, or tiact of land siluate in

TILE  Township, QIEAR7/ELY County, P ia, bounded and described as follows;
Onthe North by landsol, /V//f SK JT037  Twall  TARETS
Onthe Eastby lands of, A/// ClEsfT72ys N7 Al <avi (’/ .
n1he South by andsof N//‘ THANNCA Land Aacd Pl _
onve sty o A/// 7 &9/’['0 . SR’ LS € PR
[t g : Acras, mors of less also referred 1o by Tax Map No. / (Qé // // had t?-l/ and herein co@wely refened to as 'Property”.

2. mﬂmjums In amieion, *Propefty’. M include all oil, gas and surface rights owned or claimed by landowners in and under lands which are adjacant, contiguous to of form a part of the lands above
described Gas Co. is hereby granied the exonsive right of drilling and operating the Property alone or conjaintly with neighbaring tands for producing oil and gas by any means, and al rights necessary, conveniant
and incident thereto, including but not fienitedt 1o, the right to conduct geological and geophysical surveys and explorations on tne Property; fo drill new wells. recondition producing wefls and redrill and use

doned wells pipe and equipment on tha preperty; to construct and maintain buildings, plants, drips, tanks, generators, compressor stations, gates. meters, regul teols, appli als and other

i used in axploring tor and producing off and gas, and pipslines, telephons fines, electric power lines, leading from adjoining lands on and across the Property and ather lands which rights shall continue

at Gas Co.'s option aftet the termination of this Agreament, which option shall be exercised through continued use of the then existing pipefines, telephane lines and electric power lines which may be repairad or

replaced, ot by Gas Co. giving written notice of exarcise and similar rights for roacways which rights shall continue thare after so long as Gas Co., its heirs and assigns desire to maintain the same; the right to use

waler. ofl and gas and other materials from the Properly for operating purposas, and Gas Co. is released of all damages, including but not limited to land, sudace improvements and waters and has the right of

“emoving either during o atany time after the larm hereof, all casing, tubing, machinery, buildings, structures and proparty of the Gas Co. and its assigns and employees. In the event that Gas Co. constructs a metar

site, pipeline or road on Landowners Praperty for the benefit of an adjacent property, and prior to the drilling of a well on the said Property, Gas Co. shall pay Land for the said imp attherate of Two.

Hundred Dollars per meter site and Fiva Dotlars per rod for roads and pipelines. All of the above described rights shalt be herein referred to as "Drillng Rights®. Landowners relsasa any right of indemaification that
they may have against Gas Co.

3. Exisling Wells. it is understood and agreed that this Agreement does not convey any right, title or interest to Gas Co. in any sxlstmg well on the Property.

4. Term. Gas Co. has tha right to enter upon the Property to dill for oil and gas at Bny time within months from hareof andas long thereatter as (1) oil or gas or either

of § zg;m is produged trom the Proper or any lands pooled or unitized therewith, {2} cperations continue for the producho ol/ail or gas, (3) Gas Co. shall continue to pay Landowners
dollars per acre per year as delayed rentals, (4) an application for a driling permil is pending with the appropriate authorities, and Lesses, atter grant of such

permit, drmmg i wnmn a time ind continues same with due diligance, provided said permit application was filed prior to the expication of the primary term. {5) a completed
ailor gas well would be capable of producing ofl or gas from any portion of tha premises or any lands pooled or unitized therewith, but for acts of God, unavailability or internuption of markets of pipelines. or any othat
<causes, which have caused Lessee not to commenca production from such well or 1o suspend production rom such well, {6) or until alt oil and gas has been removed from the Property. whichever shafl last eceur.

5. Unitization. Gas Co. is hereby granted the nghl o pod and unitize all or any pari of the Property with any ofher lease or leases, land or lands, mineral estates, or any of thesm whether owned by Gas Co. o
‘others, 50 as to create one or more drilling of p units. The of drilling, lation cf of pi ion from a well on any portion of lhe unit croated undof the tarms of this paragraph shall (except
Hor the reserve gas clause described below) have the same affect upon the ferms of this Agreement asif a woll wre drifled, complated, or producing on the Property. As o each drilling of production
-unit designated by Gas Co., Land agros to accept and shall receive out of the p ion of the p from the production trom such units, such pomon of the royatties specified herein, as the number of
«acres of he Property which may be included from time to fime in any such unit bears to the total number of acres included in such unit. Gas Co. may at any ime increase or decreass that portion of the acreage
covered by this Agreament which is included in any drilling or production undt, or exclude it atiogsther.

6. Royalty Gas Co.agrees o pay landowners & royalty equat to one-eighth part of the oit and gas produced, saved and marketed from a wek on the Property, with said one-eighth part 10 be valued at the price
ieceived by Gas Co. at lhe wellhaad &t the time of production, for said cif and gas in its natural stats after deducting from such p ad valorem and othet applicable taxas, together with the
reasonable costs incurred by the Gas Co. in preparing such of and gas for marke including, but not imiied to, the cost of any necessary treatment or compression and the cost of transporting such oil and gas to the
point of sale. In no event shall royalty be required to be paid to Landownets based upon a price higher than the Gas Co. Is permitted by law to receive. Settiement tharelore shall be made quarlerly for production
during the preceding calendar quarter. Unless Landowners deliver writlen notice to Gas Co. of a dispute with respect to royalty payments o of an alleged breach of any of the ferms of this Agreement within sixty (60)
days trom the date the same is paid or the alleged breach occurs, then said payment shall be Jinding upon Landowners and the allaged breach shall be deemed o ba waived.

7. Payment of Rovallies. All payments may be made by check mailed to Landowners at the above addrass o depositad lo their credd, or the credit of their heirs and assigns in any state or national bank, or by
check mailed to them at the above addrass or in such manner as Landowners and Gas Co. shall otherwise agree. Provided, however, that Gas Co. can apply any money it may owe or which may becoms due 1o
Landowners ta satisty liens or cloar encurrbrmees agains the Property, and set off any money it may owe L in the event that | owe Gas Co. meney because ol an overpayment of royalty or
otherwise.

8. Force Majeure. Gas Co. shall ba excused from performance, and this agreement shall not be in breach, and the term thereof shall be extended, il it shall be prevented from operating on the Property by law,
by operation of force majeure {including, without limitation, lightning, earthquake, fire, storm, flood, washaut) or by any cause beyond Gas Co.'s control. Gas Co. shall thesealter exercise reasonable dilkigence to
fesume operations. In the event the litle 1o the Property is for any reason clouded by or action is filed in any court of law or equity. involving the tlle 10 said Property or any parl theteol, the time of such delay or the
continuance of said cioud or court action shall notbe counted in computing the term of this ag or Ihe ook and Gas Co. shall not be obligated lo periorm any of its covenants and conditions.
Landowners shal provide Gas Co. with a copy of the certificate and abstract of title for the Property that Landownars of Landowner's attorney may have, if requested by Gas Co.

9, Surrender. Itis agreed that upan the payment of One {$1.00) Dollar, Gas Co., its successors and assigns, may terminate this agreement and Lheveby be released of al covanants and obligations herein set

forth even r1 unfutiiled by (l) dotermining that the ol and gas has been exhausled from the Property; or {2) reconveying the oil and gas and ining privileges given to L
10. for their hairs, S and assigns, agree 1o execule any and all documents that may from time to time be helpful or necessary in

order for Gas Co. lo obtam the g | approvals to carry on operaty

11, Enlire Coptract. No presumption shail ba deerned 10 emt in favor of or against either party hereto as a resutt of the ion and/or negoliation of this ag No ink ot t shall be
implied as to either party hersio sinca the full blig! ang of each parly is herein lully and expressly set forth.

12. Corwgyance of Property. No changa in ownership of the Property or royaliies shall be binding on Gas Co. uniil 8 perscn acquiing any interest has turnlshed Gas Co. with proct satisfactory to Gas Co. ot
such changa in ownership. Landowners agree not lo enter into any oil and gas agreement with any other party with regard to the Property until this agi is IfL s do not have title to atl of
the Property and rights ibed above, pay may be made to (andowners in proportion to the interest hekd by Landowners.

13. Adverse Claims. i the Property is subject to an instrument granting rights t a party othar than Gas Co. or in the event of dispute or (itigatien as to titie or as to royalies of other sums payable hereunder or
any part thereo!, royalties and other payments may be held in escrow by Gas Co. until such instrumaent has bean released or cancelied as to the Property and until such dispute or litigation is terminated. The sum
s0 pad in escrow by Gas Co. shall bs deemed paymeni of royalties and others sums due hereunder.

14. Counterparts. In the event there is more than one Landowner, then this agreement may be executed by L in one or more 13 8ach of which shall constitule an original, but all of which
when taken together shall constitule one agresmeant,

15. Adkdtional Provisions. N i further understood and agreed that SEE /')C/C)/Z/? C/)/ﬂ/

6. Qpfion to Lease. if Landowners receive an offer to lease the cil and gas concerning any portion of the Property described herein at any time whils this agreasment remains in full force and effect, or within
six (G) months thereatter, Landowners hereby agreo to notity Gas Co. in writing immediataly of offeror’'s name and the terms atfered. Gas Co. shall have fifteen {15) days o accept or reject the sais offer to laase the
oil and gas covered by the offar atthe price. tetms, and conditions specified in the offer. Falure of Landowners to provida such notice to Gas Co. shall terminate any Isase entered inlo betwesn Landowners and such
offerar.

17. No Third Party Payments. Landowners hergby warrant that {i) the Properly is not encumbered by any enforceable oil or gas lease of record or atherwise and that (i) they are not currently receiving any
bonus, rental, production rayalty cr shutin royalty as the sesutt of any prior ol or gas lease covering any or all of the subject Property, and that there have been no wells drilled upon the subject Property o upan any
lands with which the Property has been combined in a drilling or production unit,

18. Heits and Assigns. Al provisions of this agreament shall eend (o and be birding upon the heirs, i
that an assignment or sublease of this agreement in whole or in part shall release and discharge Gas Co. from any and all cbligations or liabilities hereunder.

Witness the proper execution of this agreement on the dale above writlen with intenl to be legally bound.

and assigns of the parlies hereta, provided, however.

. - . .
. £¢ g }“5&422&.‘“, Q#Qld — (SEAY
WITNESS - LANDOWNER
=]

X5~ A0 IIY

{SEAL)
WITNESS LANDOWNER
SS#
(SEAL)
WITNESS . LANDOWNER
SS#
(SEAL)
WITNESS LANDOYNER
sS \' & N ﬂ
By : (SEAL}
WITNESS AS
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On this
the undersigned officer, p

whose name

, Ktisfactorily proven to me 1o be the persan

S

subscribed to the within instrument. and acknowledged that

executed the same for the purposes therein contained.
IN WITNESS WHEREOF, | hereunto set my hand and ofiicial seal.

RS

aefd g
5

Notarial Sea!

Kenneth L. Radzieta. Notary Public
Clarion Boro, Clarion County

My Commission Expires Dec. 18, 2000

Notary Public

i
LTI

COMMONWEALTH OF PENNSYLVANIA

COUNTY OF

.18 ___ ., beiore me. the subscriber. a Notary Public.

BF IT REMEMBERED. that on the . day of

being duly sworn upon his oath according to law, doth depose and say that he did see

the Landowneris) above named. sign and seal. and as
therein menlioned, and that the name of this deponent thereunto set and subscribed as a withess is of this deponents own proper handwriting and that the ioregoing Agreement

. the subscribing witness to the execution of the above indenture. who

act and deed deliver the above indenture for the uses and purposes

10 be their act and deed for the purpose therein mentioned and desire that the same might be recorded as such.
’ ~ DM = T
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COMPANY ACKNOWLEDGMENT
COMMONWEALTH OF PENNSYLVANIA
), SS:
COUNTY OF (‘dprmi.
On 1his . day of .19 . before me:
% gned officer, personally ;“ oY ‘

Disrg X Fa il

to the foregoing mslrumen( 4ﬂd in due form of law acknowledged the execution of the foregoing Agreement to be their act and deed for the pu| S

that the same might be recorded as such.

WITNESS, my hand. ahd ofiicial seal thdum}M»e \wlllu
Michale A Wice, Nota
i l&ounty & M

Rorg. Clarion
Evpi 0
w0 Fupires June 18. 200 NOTARY PUBLIC

bbbttt |
£ qinn - 'i\omne<

to me known to be the same persons \ﬂ\bx\.names areoubScnbed

pos@‘lwem méﬁu’ovd.am? desire
\, .
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T abpaviT Ne. 28363, OIL AND GAS AGREEMENT

* Date:. ‘f‘s‘o;\ i

Lar {and sddress): S HANNAL tAnd & Mining 1) Y- RS- WSt
Po__BOX X
RIGIER |, Pa. (LXIS

GasCo. Xriebel Resources, P.0. Box 765, Clarion, Permsylvania 18214
1. Leasing Clausa. Landowners in consideration of One ($1.00) Dollar in hand paid by the Ges Co., receipl of which is hereby acknowledged, grant and convey unto the Gas Co., its heirs, execulors.
administators, successors, and assignspnd wamant generally tite to, all the o, gas, suriace and Oriling Rights, in, on and under &l that certain piece, parcel, of tract of land situata in

| KE Townshie, CleneriEl d County, Pannsyivania, bounded ind descrbed a1 folows:
onrsNombyadsant_SIR [ 1O 1 SmAll TRAGCTS
onvoEastymnisoint__ (CSERLRFIL mae 7. Ao

OnteSounbylandsatm___ 3 AANNAON LAnd @ irng (o

On heWesibylantsctn AGARRY . Shanngh Langd € Bining Co

Cantaining pcres, e o ess, alsoretened toby TaxMap o, /o2e = 14 1/ = 2 [/ o erein colctvely reened tosa Propenty’
2. Driting Rights. In addition, "Property” shat include i of, gas and surface rights owned or claimed landowners in and under fands which are adjacent, contiguous 10 of form a part of the lands above

described Gas Co.is grantad the exclusive right of drilling and operating the Property alone or conjointly with neighbori landshvprodnmg‘ of and gas by any means, and all rights necessary, convanient
wwm%mmumﬂm,mmmmm | hysical and ik 'g\lherpeny:m ﬂmﬁh,&nﬁoﬂpﬁn&gwﬂkﬂtﬁfimm
Mw‘hp‘wl . o

and geop! suveys

- fo construct and maintain buidings, plants, drips, lanks, generalors, Compressor siations, gates, metera, raguiaors, Kols, appliances, matorials end other
Q nt used in g for and producing of ‘gas, and pipelines, talaphone fines, electric power lines, leading from adjoing lands on and across the roporty and other lands which rights shail continue
uGasCa'sopﬁonaﬁarhlemimtbnoHMAgrwnsanﬁehopﬁonlebeezarcisedmroughwnhnueduseow\ethenmdstingpigaines,ldephonelh‘wsanddem:pawlhuwhumybempﬁedu

rsdnead.otbyGuCo.dvhgmiﬂenmﬁeedeureisewsimiarrights'onoadwayswﬁd\rigmssmlconﬁmlhmaﬂe!sobngas i L . intai 3
m.ﬁMwwommhbmmumpenymropemeposes,sndGasqusrelsasedolalldmnges.indudmbmvminﬂedbhnd.wrhmhwmmmmmnmmmﬁgmd
mwlnyeilheldwingomlanymaﬂermtermhefeo!.alleasing.ming.mchimry,buﬂdmgs,MVBSWWMG”CO.WMMMWWW. In the event that Gas Co. constructs a metar
. mwmmFm%hdemadjaeemyrop«y.wmmmgdrwq!amlm said Proparty, Gas Co. shali pay | for the sald impx atthe rata of Two
ines. Al rights shall be herein referred to as *Driling ggns' Landowners relsase any right of indemnification that

5
}

Hundred Dotars pes meter site and Fve per rad for roads and pipel of the ahove daseril
they may have against Gas Co.
3 Ea‘aimm.nhmmodandagmedmmiskgmmdoesmteomeyanyrigmﬁﬂeorim’gmmsascainanyeﬁsthgwsﬂon Property.
4. Jarp. Gas Co.bas th rght o e upan the Popertyfodrkr o and gasat arytiv ik months from 2=/ = €D
from the Property or any lands of uniized therewith, (2} tions cortinue for the production of oll of gas, (3] Gas Co. shall

henool and aa long theseaftar & l)oﬂwgsumd\?rysgommq )
coritinue to pay Land A% = B.00) doflars per acre per year as delayed fentals, (4) &n application for a driling permit is pending with the appropriate
autiwritios, and Lessoe, after grant of such peri, drilling operations within a ble time thareafier and continues same with dua o ., sakd permit application was filad prior %0 the
u;phﬁonom\eprimrytarm.(5)umpietsdoilwgaswslwouldbeeapebieofpvoduangoﬂofgaslromawpunionoluwwimmanyhnds o unitizad therawith, but for acts of God, unavailabiity of

ik oimlwuotpbelines,ornnyotheleatm.whlchhavaeaussdLeseemmeommeprodncﬂunhnmswhwoﬂummndproducﬁommmﬂnhweﬂ.(e)orunﬁulloiw‘mmbnnmmd
{rom the Property, whichaver shall last occur.

5. Unifization. Gas Co. is hereby wedmrigmtoppclandun'm'zeallorampanp!thePmpalrywimanyolheflmeorhases.hndorhnds,nir\emleslaxes.orwofmm:wmedbysumor
others, $0 as 1o creats ane or mors diiling or productx units. The of driling, completion of o7 p jon trom a well o any portion of the unii created under the terms of this paragraph shall have
the same affect upon the terms of this Ag as if & well wers driled, orp ‘,onmePwpeny.Astceadldrﬂlhgorproduaionumdsdﬁtsdbyeu%,urﬂmnagmb

and shel raceive ou! of the production or the p from the production from such units, such portion of the royalties speciied herein, as the number of acres of the Property which may be inciuded from
tima lo time in such unit bears 1o the lolal number of acres inciuded in such unt. Gas Co. may et any tima increase or decrease that portion of the acreage covered by this Agresment which s inchuded in any
drifing of prod unit, o exclude it altogether.

%

G.Bmlﬂ-GISCo.sgoeslopaylandownelsaroyahyequalwoneveighmmonhaodandgaspvodumd.mdandmdw\edhmaweuonﬂwﬁ  with said X 10 be valued at the price
rocaived by Gax Co. 81 the welihead at the time of production, for said oil and gas in its natura) state after ing from such Memmwwmmymmh
and gas fo the

rmnmmmmwmeuu.hwgpaﬁn%:wﬁoilmdgmbfmarmmdmm.hnnoﬂindtadmmemsto?wmssa treatment or ression and the cast of ransporting such
ponitof sak. In no event shall royalty be required to paid to Landowners basad upan a price higher than the Gas Co. is permitied by law 1 receive. tloment therefors shall be made quarterly for production
during the proceding calandar quarter. Unlessur\dmmsde&vevwrmenr_\oncstoGasCu.ofadlspuuwnhrespemoroyﬂgpaymemsuofmallogedbveamolanyom\etam\sofmiswmwmnsmy(sm
days the data the same is paid o the afleged breach occurs, then said payment shall be binding upon Landowners and the alleged breach shall be deemed to be waived.

1. AIpnvamrmybemdebyched(mailedtnLmdowneuamuabovanddressordeposiledwmeircvedﬂ.onheusdﬂdtheimeiranndassigminwstataomaﬁom!bartab{
chack mh_ama;mabMWrusmanasummstasCo.shaﬂmmisem.Pmidad.howmv,msas(:acan any money it may owa or which may become dus &0
lmdamsubsmsfyI-eusotdea!mrvbfaroesagmnstthePropeny.andseioHanymneynmaymLandmrsinmemmalumuwnersm a3 Co. money because of an overpayment of royalty or

8. Force Majoure. Gas Co, shall be excused from performance, and this agreement hal not bg in breach, and the term therso! sha bs it it shall be p from ing on the Property Dy law,
by operation of force mejeurs (incuding, without lmitation, lightning, easthq , fire, storm, flood, washout) or by any cause beyond Gea Cu.'s contral. Gas Co. shall theraatter exarcise roasanable dilgence to
mnopuamInlhewﬂthaﬁtlewmPmpeﬂykforanyleasondmdudbyovndionisﬁledinanycaundiawotequly.hvowhglheﬁﬂetusaidepenyawpantMred,tfaMMMdehyorh
contnuancae of said coud of courl action shall not be counted i puting the term of this o ions th and Gas Co. shall not ba obiigated to perlorm any of its covenarits and conditions.
undermslulprwidoGuCawimacupyoilheeevﬁfuwnndabsuadolliﬂefonheﬂopenylthMmuLumrsmwynwhm,ﬂmqmtedbyGnsm

9, Surender, ttis egreed that upon the payment of One ($1.00) Dollar, Bas Co., its successors and assigns, may tesminata this agreement and thereby ba ralezsed of all covenants and cbgations herein set
mmﬂwfulfﬁbdby(l)dmmmmﬂmmeoﬂw‘mhasbeene:d*nusladlm\haProperty:or(?)recomyinghoilmdguand ining privileges given to L

10%%!2&@3 Landk for their hairs, adminisiiatars, Succossors and Bssigns, agres to execute any and el documents that may from time to time be helptul or naces n
«der for . to obtain the o approvals to carry on operat il b td

11, Entite Contract. No presumption shafl be deamed o exist in favor of or against ither pary hereto as a resut of the prep. jon and/or negotiation of this ag| No o covenant shall be
rpliad 28 1o efther party hereto sincs the hult | obiigations and of gach party is harein fully and axpressly set forth.

12. %yw in ownership of the Praperty o royalties shall de binding on Gas Co. until 8 person acquvi intedast has furnished Gas Co. with satistactory to Gas Co. of
suchchangs in ip. L wmlwmrinmwoﬂwmmmanymm wnhregardtolhsPropenyngunal?ﬁis g is tormi i ok do nat have e o a of
the Property and rights d ebove, pay may be to Landownars in proportion 1o the inlerest hekd by Landowners.

13. Advarse Claims. H the Property is subiect 1o an instrument granting rights 10 & party cther than Gas Co.or in tha event of dispute or Ftigation as to titie of a8 10 royalties of other sums payable hereunder o
‘any pan theredt, foyaities and other payments may be held in escrow by Gas 5. uril such instrument has baen releasad of cancefled as 10 the Property and unitl such dispute o Ktigation is tenminated. The sum
50 paid in eacrow by Gas Co. shal be deemed payment of royalties and other sums due hereunder.

14. Countarparts. InmecyamthmismorethanoneLandowner.lmthisnymmmmybeemnedbyw\dwwsinoneovmeeounlerpanseacholmichsnaueom’mamoriginal.bm-lolwh'ch
whan taken together shall constifute one agreement.

s heraby wasrant that (i) the Property is not encumbered by any enforcaable oil or gas lease of record o otherwise u\dmﬁﬁdﬂwymmlmmylmng any

15. Alfidavit of Noa-Production. Landowner:
onus, rental, production royahy, or shul-in royalty as the resut of any prior ofl and gas leass coveri or alf of the subject , and that theie have been no wels d the subject Property or
s bo contane & g 6 oM UL, e propery nd tpanthe sulec Fopery of tpon
1amam5§mmmmmmwm art _¢7 FhE
DI ¢ GA AGLEEMERT  bud not o e recordsd .
17. Qulionto Lease. I Landowners receive an offer tolaase the,oil and gas concerning riion of the Property dascribed herein at any time white this remains in full force and effect, or within
six(s)mmweaﬂa,udmm?:rebyagrsew ‘GasCohwr"gimmm olm’;snamandh!em\soﬂefed.Gm'%ﬂnhmlﬂleen(ls daysto @mvemmmmmmm

i and gas coverad by the ofier at the price, tarms, and conditions specified in oftar. Failure of Landowners to provide such notice to Gas Co. shall terminate any leasa entered into between Landowners and such

18. Hakg and Assigns. Al provisions of this agreement sha extend to and be binding upon the heirs, ini S b and assigns of the parties hersto, provided, however,
Mlnuﬁwmmormd"ﬁmmgwowhmwmhmmem%mWwaMuwhbihial-hemm. v e

Witnass the proper execution of this agraement on the date above writien with intent to be egally bound.
-
WM%QL (SEA

WITNESS . LANDOWNER
s54 25~ 1200339
(SEAL)
WITNESS LANDOWNER :
sS4
{SEAL)
* WITNESS LANDOWNER
LY
. (SEAL)
WITNESS LANDOWNER .
35 2 / Pon] y) ) / /
By (SEAL)

WITNESS
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L]
S‘I‘ATE OF PA
COUNTY OF ClEAKF\FJ(*J

Onthis : Sk day of _QZLL_____ 20C 2 , belore me, a Notary Pubiic , the undersigned ofﬁw personally appeared

E. Dawid  Nelsaal

whose name

satistactorily proven to me to be the parson

subscribed 1o the within instrument, nd acknowiedged that_H (S

exacutad the sama for the purposas tharein contained.
INWITNESS WHEREOF, | hersunto set my hand and official seal.

Notarjal Seal
Kenneth L. Radzicta, Notary Public % j{ kPQ‘ 4@
Clarion Boro, Clarion County (‘ ? d L (SEAL)

My Commission Expires Feb. 7, 2003 Notary Public
‘Mormber, Pennsyienia Associaion of Notades

COMMONWEALTH OF PENNSYLVANIA

COUNTY OF
BE IT REMEMBERED, thaton the day of 20_____, betore me, the subscriber, a Notary Public,
personally appeared the subscribing witnass to the execution of the above Indenture, who

behgwysmmupmhisoamaowdngwlaw.domdsposaandsaympedldsee
the Landowner(s) above named, sign and seal, and as act and deed deliver the above indenture for the uses and purposes

therein mantioned, and that the name of this deponent thereunto set and subscribed as a witness Is of this deponents own proper handwriting and that the forgoing
Agreoment to ba their act and deed for the purpose therein mentioned and desire that the same might be recarded as such.
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COMPANY ACKNOWLEDGMENT

COMMONWEALTH OF PENNSYLVANIA
. ;88
N/ ‘ :
COUNTY OF \,/,&/MM‘V : ;
On this /()/(/ day of W 20802 betore me; a Notary Public the undersigned officer, ‘

personally appeared Gragory R. Kriebel to me known to be the same persons whose names are subscribed to the foregoing Instrument and in.dye fory of law
acknowledged the exacution of the foregoing Agresment to be thelr act and deed for the purposes therein mentioned and dasire that lhe aame migm bq racornfsd as

such,

Nmrhl . -
Michele A, peal o T ]
meﬁ 3 o . o]

=
—

WITNESS, my harg, and
; My Commission Explm June l9 2004

Member, Peneytvania Aseociation of NcRevios

o~
‘
w
‘

\ .
NOTARY PUBLIC ) .

&



IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)
)
- RICHARD L. WITHEY, and )
ZOE E. WITHEY, )
)
PLAINTIFFS, )
) No.04- __ -CD

V. )
)

AL HAMILTON CONTRACTING COMPANY, INC.;) IN EQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND )
MINING COMPANY; a Pennsylvania partnership; )
C. ALAN WALKER, an adult individual; SUSAN )
W. KRINER; a adlt individual; and THE ESTATE )
OF ANNE WALKER MACKO, )
)
DEFENDANTS. )

VERIFICATION

We, Richard L. Withey and Zoe E. Withey, Plaintiffs, do hereby swear and affirm that we
have read the foregoing and attached CIVIL COMPLAINT in the above captioned matter, and
that to the best of our information, knowledge and belief, the facts as set forth therein are true
and correct. Furthermore, that we make this statement subject to the penalties of 18 Pa.C.S.A.

4101, relating to unsworn falsification to authorities.

So made this_/ & day of October, 2004.

Lochnd S, )Ty

Richard L. Wlthey, Plaintiff

70, 2 D )et
7

Z,}/ E. Withey, Plaintiff




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY,

PENNSYLVANIA
(CIVIL DIVISION)
RICHARD L. WITHEY, and )
ZOE E. WITHEY, )
)
PLAINTIFFS, )
)  No.o4- )77/8~ D
V.. )
)
AL HAMILTON CONTRACTING COMPANY, INC.;) IN EQUITY AND AT LAW
a Pennsylvania corporation, SHANNON LAND AND )
MINING COMPANY; a Pennsylvania partnership; )
C. ALAN WALKER, an adult individual; SUSAN ) - —
W. KRINER; a adult individual; and THE ESTATE ) F 4 ;] E; D
OF ANNE WALKER MACKO, ) LU (.
) $/ b )3 oyhm SEY
DEFENDANTS. ) ,
0CT 2 8 2004
RULE RETURNABLE Wl!l!c m A. Shaw
ANDNOW, this 29" dayof  Ocdober P65 GHQEaMn

| Plaintiffs’ request for injunctive relief in the above captioned matter, Defendants are
: hereby ORDERED to file written response by the 36\ day of T\\Q\\C\M\,QQF ,

| 2004, showing cause as to why said relief should be denied. Hearing on Plaintiffs’

request for injunctive relief shall be on the ! 'jf “‘mday of ‘M’r_ﬁ, 2004,

commencing at Oi : OO , A .M., at Courtroom No.1, Clearfield County

Courthouse, Clearfield, Pennsylvania. For purposes of this ORDER, averments 1 - 36 of
Plaintiffs’ CIVIL COMPLAINT shall require written response on the day above set forth.

By the Court,

/KIMQ (ot e

_}JL{ J. Ammerman PJ




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and ;' No.04-1712-CD
ZOE E. WITHEY :
PRELIMINARY OBJECTIONS
Plaintiffs :  Filed on behalf of:
:  Defendants
Vvs. : Counsel of record for this

: party:
AL HAMILTON CONTRACTING COMPANY, :
INC., a Pennsylvania corporation; SHANNON :  William C. Kriner, Esquire
LAND AND MINING COMPANY, a Pennsyl- : 219 East Market Street
vania partnership; C. ALAN WALKER, an : P.O.Box 1425
adult individual; SUSAN W. KRINER, an : Clearfield, PA 16830
adult individual; and THE ESTATE OF : (814) 768-7893

ANNE WALKER MACKO : PALD.#15559

: Counsel of record for
Defendants : Plaintiffs:

Theron G. Noble, Esq.
301 East Pine Street
Clearfield, PA 16830
(814) 375-2221
PALD. # 55942

F,LEDA/O

|
| 23047 CC
QQ; NOV 18 Z004

~ William A, Shaw
Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and : No.04-1712-CD
ZOE E. WITHEY :

Plaintiffs
VS.
AL HAMILTON CONTRACTING COMPANY,

INC., a Pennsylvania corporation, SHANNON
LAND AND MINING COMPANY, a Pennsyl-

- vania partnership; C. ALAN WALKER, an

adult individual; SUSAN W. KRINER, an
adu’t individual; and THE ESTATE OF
ANNE WALKER MACKO

Defendants

PRELIMINARY OBJECTIONS

NOW COME, the Defendants in the above captioned matter, by and
through legal counsel, to file Preliminary Objections to the Plaintiffs’ Complaint

as follows: .
EXISTENCE OF A LEGAL REMEDY

1. The Complaint is filed in equity and law.
.2. The case is based on a written agreement, as asserted by the Plaintiffs in
paragraph 20 of the Complaint.
3. That there exists full, complete and adequate common law remedies for the
complaints of the Plaintiffs set forth in the complaint.
4. That there is no actual or threatened irreparable injury threatened to allow for
injunctive relief under Count I of the complaint. !
5. That the Plaintiffs have failed to establish a clear legal right or interest to a

claim for injunctive relief under Count I of the complaint.




9

6. That the Plaintiffs have failed to establish a clear legal right to specific
performance under Count II of the complaint.
7. That the Plaintiffs have failed to establish a clear legal right to an accounting
under Count V of the complaint.

WHEREFORE, the Defendants respectfully request the Court to dismiss
the equitable portions of the Plaintiffs” Complaint.

LACK OF CAPACITY TO SUE L.

8. That the action of the Plaintiffs is founded on a written document attached to
the Complaint as Exhibit “A”.
9. That the parties to the written document are the Plaintiffs and Defendant Al
Hamilton Contracting Company.
10. That the complaint no where alleges that Defendants C. Alan Walker, Susan
W. Kriner or the late Anne Walker Macko, individually, or trading as Shannon
Land and Mining Company, were responsible for performance of the written
agreement between the Plaintiffs and Defendant Al Hamilton Contracting
Company. |
11. That Defendants C. Alan Walker, Susan W. Kriner, the Estate of Anne Walker
Macko, deceased, or Shannon Land and Mining Company have no duty or
obligation to the Plaintiffs under the agreement attached as Exhibit “A” to the
Plaintiffs’ Complaint.

WHEREFORE, Defendants C. Alan Walker, Susan W. Kriner, Estate of

Anne Walker Macko, deceased, and Shannon Land and Mining Company,



\- 57

respectfully request the Honorable Court to dismiss the Plaintiff’s Complaint as to

them.
LACK OF CAPACITY TO SUE I1.

12. That Shannon Land and Mining Company is a partnership under the Uniform
Partnership Act (UPA).

13. That under the UPA upon the death of a partner, that partner’s right in
specific partnership property vests in the surviving partners (15 PA C.S.A.8353).
14. That Anne Walker Macko died on February 27, 2004, as reflected in her
Estate filed in Centre County, Pennsylvania, as Estate No. 14-04-0114.

15. That under the UPA the deceased partner is entitled to the value of their
interest at death and shall be entitled as an ordinary creditor an amount equal

to their interest plus interest. (15 PA C.S.A. 8364).

16. That the Estate of Anne Walker Macko, deceased, is named as a

Defendant by virtue of being a partner in Shannon Land and Mining Company.

17. That as a matter of law, the Estate of Anne Walker Macko, deceased, is not

* a partner in Shannon Land and Mining Company and, therefore, cannot be a

Defendant in this matter.

WHEREFORE, Defendant Estate of Anne Walker Macko, deceased,

requests the Court to dismiss the Plaintiffs’ Complaint as to it.
Rcspm\itﬁ / 4(4/14/\

William C. Kriner
Attorney for the Defendants
PO Box 1425
Clearfield, PA 16830
814-768-7893
PA # 15559




j >

PA #15559

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and : No. 04-1712-CD
ZOE E. WITHEY :

Plaintiffs
vs.

AL HAMILTON CONTRACTING COMPANY,
“INC., a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an
adult individual; SUSAN W. KRINER, an
! adult individual; and THE ESTATE OF
ANNE WALKER MACKO

Defendants

1 CERTIFICATE OF SERVICE
i
|

I hereby certify that a copy of the foregoing Preliminary O%tions was served on
the following by regular First Class United States mail on the ay of November,
2004

|

‘1 Theron G. Noble, Esq.

J 301 East Pine Street
16830

| . Clearﬁeld,%ﬂ

\ : .
! )

| M /

| William C. Kriner, Esq.
Attorney for Defendants




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and
ZOEE. WITHEY

Plaintiffs

VS.

AL HAMILTON CONTRACTING COMPANY, INC. :

'

a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an
adult individual; SUSAN W. KRINER, an
adutlt individual; and THE ESTATE OF

ANNE WALKER MACKO

Defendants

No. 04-1712-CD
Answer and New Matter

Filed on behalf of:
Defendants

Counsel of record for this

party:

William C. Kriner, Esquire
219 East Market Street

P. O. Box 1425

Clearfield, PA 16830
(814) 768-7893

PA1D. #15559

Counsel of record for
Plaintiffs:

Theron G. Noble, Esq.
301 East Pine Street
Clearfield, PA 16830
(814) 375-2221
PA1D. #55942

o 7464 No e
NOV 3 0 2004

William A. Shaw
Prothonotary
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

“ RICHARD L. WITHEY and :  No. 04-1712-CD
‘ ZOE E. WITHEY :

Plaintiffs
vS.

AL HAMILTON CONTRACTING COMPANY,
INC., a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an

adult individual; SUSAN W. KRINER, an

adult individual; and THE ESTATE OF

ANNE WALKER MACKO

Defendants

ANSWER AND NEW MATTER TO PARAGRAPHS ONE THROUGH THIRTY-SIX
OF PLAINTIFFS’ COMPLAINT AS PER RULE DATED OCTOBER 29, 2004

1. Admitted.
2. Admitted.
3. Admitted.

4. Admitted.

5. Admitted in part; denied in part. Shannon is a partnership under the Uniform
| Partnership Act of the Commonwealth. The partnership is a partnership with C. Alan
Walker and Susan W. Kriner as partners. Anne Walker Macko died on February 27,
2004, thereby ceasing to be a partner. Under the Uniform Partnership Act the partnership
assets and liabilities become the property of the surviving partners. The Estate of Anne
Walker Macko, deceased, has no ownership rights in Shannon and is a creditor having a

i claim against the partnership of the capital and income accounts she possessed at her
‘ death.

6. Admitted.
7. Admitted.

8. Admitted.
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9. Denied. On the contrary, it is alleged that only C. Alan Walker was an officer,
director and shareholder of Hamilton

10. Denied. On the contrary, it is alleged that only C. Alan Walker owned any
shares of common stock in Hamilton.

11. Denied. On the contrary, Hamilton and Shannon are not similarly owned and
controlled entities. In addition, Shannon, as a land and mineral owning entity, has
competitors of Hamilton mine and remove coal from its owned interests, to wit, Sky
Haven, Inc., King Coal, Inc., Am-Fire Inc., Hepburnia Coal Company, and Waroquier
Coal Company. Furthermore, Hamilton has mined on properties of its own and many
other owners besides Shannon.

12. Denied. On the contrary, Shannon has only one employee, E. David Nelson,
and he performs tasks as the land representative of Shannon which may relate to many
other companies with which Shannon does business.

13. Denied. On the contrary, there are no employees of Shannon or Hamilton who
are simultaneously employed by both entities.

14. Denied. While “allied” companies is not defined, Shannon and Hamilton are
:ndependent entities with different ownerships, different control, different decision
making and different activities.

15. Admitted in part; denied in part. While it is admitted that since 1991, C. Alan
Walker, Susan W. Kriner and Anne Walker Macko were the partners of Shannon, it is
denied that Anne Walker Macko or her estate is a partner now for the reasons set forth in
the answer to paragraph 5 above which is incorporated herein by reference.

16. Admitted in part; denied in part. While Hamilton has historically been a
surface mine coal operator it has also been engaged in other asset managing activities.

18. Admitted.

19. Denied. Because of the Department of Environmental Resources [now
Department of Environmental Resources (DEP)] regulations requiring a three hundred
foot barrier and one thousand foot blasting barrier from the Withey property, in order to
mine the Fred Long property, it was necessary for the Witheys to authorize coal mining.

20. Denied. On the contrary, the November 27, 1991, agreement was entered into
by Defendant Hamilton and the Plaintiffs. Neither C. Alan Walker, Susan Walker Kriner,
the Estate of Anne Walker Macko, deceased, nor Shannon Land and Mining Company
was a party to said agreement. Furthermore, no title, equitable or legal to the Withey
property passed hands at the time of the agreement. The parties to the agreement agreed



that conveyances would be made according to the agreement upon the fulfilling of
conditions precedent concerning the mining operations of Defendant Hamilton.

21. Admitted in part; denied in part. It is admitted that Shannon, the partnership,
was aware of the arrangements Hamilton made with Witheys. Hamilton conducted the
surface mining on the Fred Long farm that was owned by Shannon. Shannon had always
owned the coal and right to support beneath the Long farm. It was Plaintiff, Zoe Withey,
daughter of Fred Long, who came to Shannon and requested they buy the surface because
of the domestic dispute between Fred and Mary Long. Shannon made an offer to buy the
Long surface in September 1987, through the Master in Divorce for the Longs, Peter
Smith, Esq., as evidenced by the letter attached hereto as Exhibit “D-1”. Shannon was
only interested in having developed for mining purposes and was not concerned with
post-mining arrangements Hamilton had with Witheys. Exhibit “B” attached to the
Plaintiffs’ Complaint confirms the proposition that conveyance of properties under the
1991 agreement would occur when pre-conditions were met.

22. Admitted.

23. Denied. On the contrary, no one on behalf of Hamilton acted in any way to
bind or make Shannon a party to the agreement. Allegations of agency are legal
conclusions to which no response is required. However, if a response is required, said
allegation is denied.

24. Denied. While the real estate known as the Fred Long farm was owned,
possessed and controlled by Shannon, the house built on the Fred Long property was

Suilt by Hamilton and owned by Hamilton, therefore, the taxes on the house are issued to
Hamilton.

25. This allegation states a legal conclusion to which no response is required.

26. The answers to paragraphs 1-25 are incorporated herein by reference as if
fully set forth herein.

27. Admitted.
28. Admitted.

29. Denied. On the contrary, all the taxes due and owing on the Hamilton home
built for Withey have been paid in full.

30. Denied. On the contrary, Hamilton has in fact presented coverage for fire and
hazard on the Hamilton house built for Withey to Withey through their insurance agent,
Terry Briskar.



31. Admitted in part; denied in part. While it is admitted that the house is owned
by Hamilton and Withey has no insurable interest, it is denied that there is no coverage.
On the contrary, there has been and currently is hazard and fire insurance coverage on the
house.

32. Denied. On the contrary, Hamilton is not financially unstable and is not
operating under the protection of the federal Bankruptcy Court.

33. Denied. There is no outstanding tax bill for township, county or school real
estate taxes against the Hamilton house on the Fred Long farm.

34. Denied. On the contrary, Hamilton has and does maintain hazard and fire
insurance coverage on the Hamilton house where Withey resides.

35. Admitted.

36. Denied. On the contrary, Hamilton had abided by the agreement and has
attempted to bring this matter to a conclusion since the year 2001 through having the
agreement of November 27, 1991, amended and accelerating the conveyances
contemplated by the agreement.

NEW MATTER

36A. That there are still Stage III bonds outstanding on the mining permit that
covers the Fred Long Farm.

36B. That all real estate taxes and liability insurance has been paid by Hamilton
as per the agreement between the parties.

36C. That as long as bonds remain outstanding, the conditions precedent to the
conveyance of real estate under the agreement are not fulfilled.

36D. That Hamilton has attempted to accelerate the conveyance of the properties
under the agreement beginning in 2001 with a letter, amendment to agreement and deeds
to exchange sent to then counsel for Withey, David Mason Esquire. Said mailings are
attached hereto and incorporated herein by reference as Exhibits D-2, D-3, D-4, and D-5
respectively.

36E. That again in July of 2004 Hamilton attempted to accelerate the conveyances
under the 1991 agreement with the Plaintiff’s present legal counsel.

37F. That since 2001 the Plaintiffs have continued to refuse to execute documents
to amend the 1991 agreement thus permitting the conveyances contemplated in the
agreement. '



36G. That under the circumstances of this case, only an amendment to the
agreement will permit deeds and an agreement of sale to the house to be delivered.

36H. That where the outstanding requirements of the 1991 agreement have not yet
been me, there is no basis for equitable relief to be granted in the form of an injunction.

361. That the parties to the agreement have sufficient legal remedies and
contractual responsibilities to be discharged without the necessity of injunctive relief
from the Court.

WHEREFORE, Defendants request the Court to dismiss the Plaintiffs’ Complaint

for Preliminary Injunction.
Res;ﬁllly submitted,

William C. Kriner
Attorney for Defendants
PO Box 1425
Clearfield, PA 16830
814-768-7893

ID # 15559
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CLEARFIELD, PENNSYLVANIA 16830

(814) 765- 9611

WILLIAM C. KRINER COUNSEL TO THE FIRM
DWIGHT L. KOERBER. IR. September 18, 1987 WILLIAM T. DAVIS

ALAN F. KIRK

Peter Smith, Esquire
30 South Second Street
Clearfield, PA 16830

Re: Long Divorce
Dear Peter:

As you are aware, we represent Shannon Land and Mining
Company of Bigler, Pennsylvania. I have been authorized to make
an offer to purchase the farm property of Mr. and Mrs. Long, who
are currently in a divorce proceeding in which you are sitting as
Master. :

Shannon Land and Mining Company hereby offers to buy
all right, title and interest owned, possessed and controlled by
Fred and Mary Long in and to sixty-six (66) acres located in Pike
Township, Clearfield County, Pennsylvania, for the sum of One
Hundred Forty-Five Thousand and no/100 ($145,000.00) Dollars.

The only condition to the offer is that if accepted, Mr. and Mrs.
Long would pay Deed preparation costs and one-half the
Pennsylvania Realty Transfer Tax due on the transaction upon
closing.

This offer shall remain open until the close of
business on December 31, 1987. If the offer is not accepted by
that time, it will expire automatically without further action of
any nature or kind thereby revoking any power of acceptance.

A copy of this letter is being sent to Andrew Gates and
John Sobel, respective counsel for Mr. and Mrs. Long, so that

they are fully apprised of the offer.
_ i;éiigluly(yoﬁys, :
- //@;

William C. Kriner

WCK:jj

cc: Mr. C. Alan Walker
Andrew Gates, Esq.
John Sobel, Esq.
Mr. David Nelson

Fehibit+ D - |



William C. Kriner

Law O FILE Copy

E-Mail: sgm@penn.com

31 North Third Street
P. O. Box 1425
Clearfield, PA 16830 _
Telephone 814-768-7893 Fax 814-768-7895
September 20, 2001

David C. Mason, Esq.
409 North Front Street
P. O. Box 28

Philipsburg, PA 16866
Re: Al Hamilton Contracting Company/Richard L. & Zoe E. Withey

Dear Dave:

In response to your letter of August 22, 2001, yes, I am well aware of all of
the matters you pointed out. However, I am trying to expedite matters within the
confines of the prior Agreement. Therefore, enclosed please find an Amendment
to the original Agreement and two Deeds.

If this is not an acceptable way for accelerating the obligations in the 1991
Agreement, it will be necessary to wait until the Stage 3 bonds are released before
any further activity in this matter is undertaken. That, of course, is dependent on
the economic and environmental climate over which none of us has control.

If I do not hear from you by September 30" concerning execution of these
documents, I will assume you have rejected our proposition for moving forward at

this time.
William C. Kriner
WCK:jh
Enclosures
cc: Mr. C. Alan Walker
(w/enclosures)

Fahibit D-2
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| AMENDMENT AGREEMENT

THIS AGREEMENT, made and entered into this day of

2001, by and between RICHARD L. WITHEY and ZOE E. WITHEY, husband and wife

} of Pike Township, Clearfield County, Pennsylvania, parties of the first part, hereinafter

i referred to as “WITHEY”,
AND
AL HAMILTON CONTRACTING COMPANY, of R. D. Woodland, Clearfield County,
Pennsylvania, party of the second part, hereinafter referred to as "HAMILTON".
WITNESSETH:
WHEREAS, the parties hereto executed an Agreement dated 27 November

1991; and

WHEREAS, said Agreement contained an obligation to convey real property
- between the parties; and

WHEREAS, the parties wish to amend the Agreement to expedite the
conveyances required in said Agreement.

NOW, THEREFORE, in consideration of the mutual covenants hereinafter set
forth, and with the intention of being mutually bound, the parties hereto amend an
agreement bétween themselves dated 27 November 1991, as follows:

1. That in consideration of WITHEY agreeing not to object to any bond release
requests of HAMILTON on Permit No. 17803166, Paragraph 5 of the Agreement dated

27 November 1991, is hereby amended and modified to state as follows:

Eahibit D-3




“5. That contemporaneous with the execution of this amendment,

Shannon Land and Mining Company shall convey to the Witheys 66 acres of

surface rights, together with the dwelling buildings thereon, known as the former

Fred Long Farm, and the Witheys shall convey their house and 1.14 acres of

surface rights to Al Hamilton Contracting Company, Shannon Land and Mining

Company, or their nominee. Both properties are located in Pike Township,

Clearfield County, Pennsylvania. Both conveyances shall be made free and

clear of all liens and encumbrances and pass good and marketable title.”

2. That in the event WITHEY objects to any bond release request of HAMILTON
on permit No. 17803166, WITHEY shall be liable to HAMILTON for the amount of bond
not released by DEP on account of any and all bond release objections.

3. That in all other particulars, the Agreement dated 27 November 1991, shall
remain in full force and effect as unamended and unmodified.

4. That the parties hereto ratify and confirm each and every provision, term, and
condition of the Agreement dated 27 November 1991 , except for the modifications and
amendments herein.

IN WITNESS WHEREOF, the parties have caused this instrument to be properly

executed the day and year first above written.

(SEAL)

Richard L. Withey

(SEAL)

Zoe E. Withey



ATTEST:

AL HAMILTON CONTRACTING COMPANY

(SEAL)

C. Alan Walker, President
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MADE the___ day of , in the year two thousand one (2001),
between C. ALAN WALKER, of Lawrence Township, Clearfield County, Pennsylvania,
SUSAN W. KRINER, of Lawrence Township, Clearfield County, Pennsylvania, and
C. ALAN WALKER, as Attorney-in-Fact for ANNE WALKER MACKO, (under Power
of Attorney dated May 12, 1997 and recorded on January 15, 1998, in Clearfield County
Deeds and Records Book 1901, Page 62), of State College, Pennsylvania, trading and
doing business as SHANNON LAND AND MINING COMPANY, of Bigler,
Pennsylvania, parties of the first part, hereinafter called the "GRANTORS",

THIS DEED,

AND

RICHARD L. WITHEY and ZOE E. WITHEY, husband and wifé, of R R. # 1, Box 488,
Olanta, PA 16863, as tenants by the entireties, parties of the second part, hereinafter
called the "GRANTEES".

WITNESSETH:

That for and in consideration of the sum of One and no/100 ($1.00) Dollar, in
hand paid, the receipt whereof is hereby acknowledged, the said Grantors do hereby
grant and convey to the said Grantees, their heirs and assigns,

ALL that certain tract or parcel of land situate in the Township of Pike, County of
Clearfield and State of Pennsylvania, bounded and described as follows:

BEGINNING at hazel in line of land now or formerly of William Price; thence South
along land now or formerly of Thomas Long eighty- three and one-third (83 1/3)
degrees East one hundred twenty-two and eight-tenths (122.8) perches to post corner
of land now or formerly of Alfred Long; thence along said land now or formerly of Long
South eighty-eight (88) degrees East sixty-eight (68) perches to post in public road:
thence along said public road and land now or formerly of John Owens North one and
one-half (1-1/2) degrees West sixty-nine and five-tenths (69.5) perches to post; thence
along land now or formerly of Michael Wise Estate North six and one-half (6-1/2)
degrees West forty-nine and nine-tenths (49.9) perches to a white pine stump; thence
along land now or formerly of Michael Wise Estate North sixty (60) degrees West fifty-
four and eight-tenths (54.8) perches to a post corner of land now or formerly of said
Wise Estate; thence South along lands now or formerly of W. J. Owens and Adam
Smith and William Price sixty-four and one-tenth (64.1) degrees West one hundred
eighty-five and three-tenths (185.3) perches to hazel and place of beginning.
Containing one hundred three (103) acres and sixty-two (62) perches but after

EM'\\QH“D“"I



deductions for the reservations hereinafter recited containing, according to the Mapping
Office of Clearfield County, sixty-six (66) acres.

The said premises being further identified by Clearfield County Assessment Map
Number 126-H11-21. '

RESERVING and EXCEPTING, therefrom, however, all the coal, in, under and upon
said premises, the same having been sold to S. R. Peale, by deed dated June 4, 1883;
and also reserving and excepting, therefrom, however, all that certain piece or parcel of
land bounded and described as follows, to wit: BEGINNING at a post; thence South
forty-six and one-fourth (46-1/4) degrees West sixty-five and five-tenths (65.5) perches
to a witch hazel; thence South eighty-three and one-half (83-1/2) degrees East forty-
seven (47) perches to post; thence North one (1) degree East fifty and four-tenths

(50.4) perches to post and beginning. Containing seven (7) acres and fifty-four (54)
perches, neat.

ALSO RESERVING and EXCEPTING, therefrom however, all that certain piece of land
bounded and described as follows, to wit: BEGINNING at a red oak in line of Bowman
and D. D. Long; thence along said line North eighty-seven (87) degrees eighteen (18)
minutes West eight hundred ninety-four (894) feet to post in center of public road
leading from New Millport to Curwensville, Pa.: thence by said road North three (3)
degrees forty-five (45) minutes East two hundred seventy-one (271) feet to post in
center of road; thence North five (5) degrees thirty (30) minutes East three hundred
forty-five (345) feet to post in center of road and point in line between Brolin and
Bowman properties; thence by said line North forty-two (42) degrees forty-five (45)
minutes East eight hundred eighty-five (885) feet to post: thence along other land of
Bowman ten (10) degrees, thirty (30) minutes East nineteen hundred fourteen (1914)
feet to red oak and the place of beginning. Being the same premises conveyed by
Anthony Hile by his deed dated the 27th day of August A.D.1914 and recorded in the
office for recording of deeds in Deed Book No. 238, Page 298, to Alfred Brolin.

ALSO RESERVING and EXCEPTING, therefrom, however, all that certain piece of land
which Maude E. Bowman conveyed to Frank Bloom, bounded and described as
follows: BEGINNING at a post on public road; thence North two hundred two and six-
tenths (202.6) feet to post; thence North five (5) degrees forty (40) minutes West eight
hundred thirty-four (834) feet to post; thence North forty-two (42) degrees forty-five (45)
minutes West three hundred forty (340) feet to post at public road; thence South five (5)
degrees thirty (30) minutes West three hundred seventy-nine and three-tenths (379.3)
feet to post; thence South fourteen (14) degrees East four hundred forty-eight and six-
tenths (448.6) feet to post; thence South three (3) degrees forty- five (45) minutes West
two hundred seventy-one and five-tenths (271.5) feet to post and place of beginning.
Containing three and fifty-one one-hundredths (3.51) acres.



ALSO EXCEPTING and RESERVING, therefrom, the school lot, as well as one and six
one-hundredths (1.06) acres, used as a cemetery and church.

ALSO EXCEPTING AND RESERVING oil and gas lying in, under and upon the subject
premises together with all rights necessary to remove said oil and gas.

ALSO EXCEPTING and RESERVING any other exceptions and/or reservations which
appear in the chain of title.

BEING the same premises conveyed from Fred Long and Mary Jane Long, his wife, to
C. Alan Walker, et al., as Shannon Land and Mining Company, by Deed dated July 1,
1988, and recorded in Clearfield County Deeds and Records Book 1258, at Page 349.

For the purpose of complying with the Act of July 17, 1957, P.L. 984; 52 P.S. Supp.
1551, as amended, of the General Assembly of Pennsylvania, and for no other
purpose, there is incorporated herein the following:

THIS DOCUMENT DOES NOT SELL, CONVEY, TRANSFER, INCLUDE
OR INSURE THE TITLE TO COAL OR RIGHT OF SUPPORT
UNDERNEATH THE SURFACE LAND DESCRIBED OR REFERRED TO
HEREIN, AND THE OWNER OR OWNERS OF SUCH COAL AND, IN .
THAT CONNECTION, DAMAGE MAY RESULT IN THE SURFACE OF
THE LAND AND ANY HOUSE, BUILDING OR OTHER STRUCTURE ON
OR IN SUCH LAND. THE INCLUSION OF THIS NOTICE DOES NOT
ENLARGE, RESTRICT OR MODIFY ANY LEGAL RIGHTS OR ESTATES

OTHERWISE CREATED, TRANSFERRED, EXCEPTED OR RESERVED
BY THIS INSTRUMENT.

TOGETHER with all and singular the improvements, ways, streets, alleys,
passages, waters, watercourses, rights, liberties, privileges, hereditaments and
appurtenances whatsoever, thereunto belonging, or in any wise appertaining, and the
reversions and remainders, rents, issues and profits thereof: and all the estate, right,
title, interest, property, claim and demand whatsoever, of the parties of the first part, in
law, equity, or otherwise howsoever, of, in, and to the same and every part thereof.

TO HAVE AND TO HOLD the said lot or piece of ground above described with
the messuage or tenement thereon erected unto the said parties of the second part,
their successors and assigns forever.

AND, the said Grantors will WARRANT SPECIALLY AND FOREVER DEFEND
the property hereby conveyed.



IN WITNESS WHEREOF, the said Grantors have hereunto caused this
instrument to be properly executed the day and year first above written.

(SEAL)
C. Alan Walker
(SEAL)
Susan W. Kriner
(SEAL)
Anne Walker Macko by
C. Alan Walker, Attorney-in-
Fact
CO'I'VIMONWEALTH‘ OF PENNSYLVANIA
ss
COUNTY OF CLEARFIELD
On this, the day of , 2001, before me, the undersigned officer,

personally appeared C. ALAN WALKER, individually and as Attorney-in-Fact for ANNE
WALKER MACKO, known to me (or satisfactorily proven) to be the person whose name
is subscribed to the within instrument, and acknowledged that he executed the same for
the purposes therein contained.

IN WITNESS WHEREOF, | have hereunto set my hand and official seal.

Notary Public



COMMONWEALTH OF PENNSYLVANIA

§S
COUNTY OF CLEARFIELD

On this, the day of » 2001, before me, the undersigned officer,
personally appeared SUSAN W. KRINER, known to me (or satisfactorily proven) to be
the person whose name is subscribed to the within instrument, and acknowledged that
she executed the same for the purposes therein contained.

IN WITNESS WHEREOF, | have hereunto set my hand and official seal.

Notary Public

CERTIFICATE OF RESIDENCE

I hereby certify that the precise residence of the Grantees herein is as follows:

Attorney for Grantees
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DEED

MADE the day of , in the year two thousand one (2001),
between RICHARD L. WITHEY and ZOE E. WITHEY, husband and wife, of R. R.# 1,
Box 488, Olanta, PA 16863, parties of the first part, hereinafter called "GRANTORS",

AN D

C. ALAN WALKER, of Lawrence Township, Clearfield County, Pennsyivania, SUSAN
W. KRINER, of Lawrence Township, Clearfield County, Pennsylvania, and ANNE
WALKER MACKO, of State College, Pennsylvania, trading and doing business as
SHANNON LAND AND MINING COMPANY, of Bigler, PA 16825, parties of the second
part, hereinafter called "GRANTEES".

WITNESSETH:

That for and in consideration of the sum of One and no/100 ($1 .00) Dollar, in hand
paid, the receipt whereof is hereby acknowledged, the said Grantors do hereby grant
and convey to the said Grantees, their heirs, successors and assigns,

ALL that certain piece, parcel or tract of real estate, situate in the Township of Pike,
County of Clearfield and State of Pennsylvania, bounded and described as follows:

BEGINNING at a point on the centerline of Pa. Route 453 running between Olanta and
Curwensville and being at the Northwest corner of the premises herein below ’
described; thence along line of land of James N. Rummings South 84 degrees 46
minutes East 166.5 feet to an iron pin; thence along other land of the Grantor herein,
South 6 degrees 12 minutes West 330 feet to an iron pin; thence North 84 degrees 46
minutes West 166.5 feet to the centerline of Pa. Route 453; thence along the centerline

of said route, North 6 degrees 12 minutes East 330 feet to a point and place of
beginning. Containing 1.14 acres.

RESERVING the coal and mining and-removal rights conveyed by previous deeds, duly
entered of record.

BEING the same premises conveyed to the Grantors herein by Deed of Jennie Long
and Forest Orin McGarry and Fay G. McGarry, dated October 17, 1972, and recorded
in Clearfield County Deed Book 610, at Page 105.

Eth'xb'rL V-5
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For the purpose of complying with the Act of July 17, 1957, P.L. 984: 52 P.S. Supp.
1551, as amended, of the General Assembly of Pennsylvania, and for no other
purpose, there is incorporated herein the following:

THIS DOCUMENT MAY NOT SELL, CONVEY, TRANSFER, INCLUDE
OR INSURE THE TITLE TO COAL OR RIGHT OF SUPPORT
UNDERNEATH THE SURFACE LAND DESCRIBED OR REFERRED TO
HEREIN, AND THE OWNER OR OWNERS OF SUCH COAL AND, IN
THAT CONNECTION, DAMAGE MAY RESULT IN THE SURFACE OF
THE LAND AND ANY HOUSE, BUILDING OR OTHER STRUCTURE ON
ORIN SUCH LAND. THE INCLUSION OF THIS NOTICE DOES NOT
ENLARGE, RESTRICT OR MODIFY ANY LEGAL RIGHTS OR ESTATES
OTHERWISE CREATED, TRANSFERRED, EXCEPTED OR RESERVED
BY THIS INSTRUMENT.

AND, the said Grantors will WARRANT SPECIALLY AND FOREVER DEFEND
the property hereby conveyed.

IN WITNESS WHEREOF, the said Grantors have hereunto set their hands and
seals, the day and year first above written. :

(SEAL)
Richard L. Withey
(SEAL)
Zoe E. Withey
COMMONWEALTH OF PENNSYLVANIA :
ss
COUNTY OF CLEARFIELD
On this, the day of , 2001, before me, the undersigned

officer, personally appeared RICHARD L. WITHEY and ZOE E. WITHEY, husband and
wife, known to me (or satisfactorily proven) to be the persons whose names are
subscribed to the within instrument, and acknowledged that they executed the same for
the purposes therein contained.

IN WITNESS WHEREOF, | have hereunto set my hand and official seal.

Notary Public



CERTIFICATE OF RESIDENCE

| hereby certify that the precise residence of the Grantee herein is as follows:

Attorney/Agent for Grantee



Verification

I verify that the foregoing Answer and New Matter to Paragraphs One through Thirty-six
of Plaintiff’s Complaint as per Rule dated October 29, 2004, are true and correct to the best of
my knowledge, information and belief. This statement is made subject to the penalties of 18
PA. C.S.A. Section 4904 relating to unsworn falsification to authorities and is given pursuant to
the provisions for verification of pleadings as defined and provided for in Rule 1024 of the
Pennsylvania Rules of Civil Procedure.

Al Hamilton Contracting Company
By

.
C. Alan Walker, President

November 20, 2004
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iIN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and . No. 04-1712-CD
ZOF E. WITHEY :

Plaintiffs
vs.

AL HAMILTON CONTRACTING COMPANY,
INC., a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania pertnership; C. ALAN WALKER, an

adult individual; SUSAN W. KRINER, an

adult individual; and THE ESTATE OF

ANNE WALKER MACKO

Defendants

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Answer and New Matter was served
on the following by regular First Class United States mail on November 30, 2004:

Theron G. Noble, Esq.
Ferraraccio & Noble
301 East Pine Street

Clearfield, PA 1683% m

William C. Kriner, Esq.
Attorney for Defendants
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DEC 75 2004 b

William A. Shaw
IN THE COURT OF COMMON PLEAS OF CLEARFIELD Eggﬁgg?n§§£§aéYLVANIA

CIVIL DIVISION
RICHARD L. WITHEY and
ZO0E E. WITHEY
VS. i NO. 04-1712-CD
AL HAMILTON CONTRACTING .
COMPANY, INC., et al
ORDER
NOW, this 14th day of December, 2004, being the date
set for hearing on Count I of the Plaintiffs' Civil Complaint
for Injunctive Relief; the Court noting that it has been
certified that all outstanding real estate taxes on the property
in question have been paid through and including the year 2004
and that fire and hazard insurance is currently maintained on
the premises. Accordingly, it is the ORDER of this Court that,
until such time as the Court shall order otherwise, the
Defendant Al Hamilton Contracting Company, Inc., shall continue
to pay dll real estate taxes when the same become due, and
continue to maintain fire and hazard insurance on the property.
Proof of payment of taxes and of the continued maintenance of
insurance on the property shall be provided to counsel for the

Plaintiffs upon request.

gident Judge

(¥



In The Court of Common Pleas of Clearfield County, Pennsylvania

WITHEY, RICHARD L. & ZOEE. Sheriff Docket # 16551

VS. 04-1712-CD
AL HAMILTON CONTRACTING COMPANY, INC. al F | L E D
COMPLAINT & RULE RETURNABLE Q/é l(,

OEC 152004
SHERIFF RETURNS A

NOW NOVEMBER 1, 2004 AT 2:19 PM SERVED THE WITHIN RULE RETURNABLE & viivnotary/Glerk of Courts
COMPLAINT IN EQUITY ON THE ESTATE OF ANNE WALKER MACKQ, DEFENDANT AT

SHERIFF'S OFFICE, 1 N. 2ND ST., SUITE 116, CLEARFIELD, CLEARFIELD COUNTY,

PENNSYLVANIA BY HANDING TO WILLIAM KRINER, ATTORNEY FOR THE ESTATE A

TRUE AND ATTESTED COPY OF THE ORIGINAL RULE RETURNABLE & COMPLAINT IN

EQUITY AND MADE KNOWN TO HIM THE CONTENTS THEREOF.

SERVED BY: HAWKINS

NOW NOVEMBER 1, 2004 AT 2:19 PM SERVED THE WITHIN RULE RETURNABLE &
COMPLAINT IN EQUITY ON SUSAN KRINER, DEFENDANT AT SHERIFF'S OFFICE, 1 N. 2ND
ST., SUITE 116, CLEARFIELD, CLEARFIELD COUNTY, PENNSYLVANIA BY HANDING TO
WILLIAM KRINER, ATTORNEY FOR DEFENDANT A TRUE AND ATTESTED COPY OF THE
ORIGINAL RULE RETURNABLE & COMPLAINT IN EQUITY AND MADE KNOWN TO HIM
THE CONTENTS THEREOF.

SERVED BY: HAWKINS

NOW NOVEMBER 16, 2004 AT 12:57 PM SERVED THE WITHIN RULE RETURNABLE &
COMPLAINT IN EQUITY ON C. ALAN WALKER, DEFENDANT AT SHERIFF'S OFFICE, 1 N.
2ND ST., SUITE 116, CLEARFIELD, CLEARFIELD COUNTY, PENNSYLVANIA BY HANDING
TO C. ALAN WALKER, DEFENDANT A TRUE AND ATTESTED COPY OF THE ORIGINAL
RULE RETURNABLE & COMPLAINT IN EQUITY AND MADE KNOWN TO HIM THE
CONTENTS THEREOF.

SERVED BY: DEHAVEN

NOW NOVEMBER 16, 2004 AT 12:57 PM SERVED THE WITHIN RULE RETURNABLE &
COMPLAINT IN EQUITY ON SHANNON LAND AND MINING COMPANY, DEFENDANT AT
SHERIFF'S OFFICE, 1 N. 2ND ST., SUITE 116, CLEARFIELD, CLEARFIELD COUNTY,
PENNSYLVANIA BY HANDING TO C. ALAN WALKER, OWNER A TRUE AND ATTESTED
COPY OF THE ORIGINAL RULE RETURNABLE & COMPLAINT IN EQUITY AND MADE
KNOWN TO HIM THE CONTENTS THEREOF.

SERVED BY: DEHAVEN

NOW NOVEMBER 16, 2004 AT 12:57 PM SERVED THE WITHIN RULE RETURNABLE &
COMPLAINT IN EQUITY ON AL HAMILTON CONTRACTING COMPANY INC., DEFENDANT
AT SHERIFF'S OFFICE, 1 N. ZND ST., SUITE 116, CLEARFIELD, CLEARFIELD COUNTY,
PENNSYLVANIA BY HANDING TO C. ALAN WALKER, OWNER A TRUE AND ATTESTED
COPY OF THE ORIGINAL RULE RETURNABLE & COMPLAINT IN EQUITY AND MADE
KNOWN TO HIM THE CONTENTS THEREOF.

SERVED BY: DEHAVEN




In The Court of Common Pleas of Clearfield County, Pennsylvania

WITHEY, RICHARD L. & ZOE E. Sheriff Docket # 16551
VS. 04-1712-CD

AL HAMILTON CONTRACTING COMPANY, INC. al
COMPLAINT & RULE RETURNABLE

SHERIFF RETURNS

Return Costs

Cost Description
4437 SHERIFF HAWKINS PAID BY: ATTY CK# 1627

50.00 SURCHARGE PAID BY: ATTY CK# 1628

Sworn to Before Me This So Answers,

L= 4o
Ch:sé%' A. HawKins

Sheriff
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA
CIVIL DIVISION

RICHARD L. WITHEY and
ZOEE. WITHEY

vs. - No. 04-1712-CD

AL HAMILTON CONTRACTING
COMPANY, INC,, a Pennsylvania
corporation; SHANNON LAND AND
MINING COMPANY, a Pennsylvania
partnership; C. ALAN WALKER, an
adult individual; SUSAN W. KRINER,
an adult individual; and THE ESTATE
OF ANNE WALKER MACKO

ORDER

—+h ’
AND NOW, this 1 day of D%‘oew , 2004 it

is the Order of the Court that argument on Defendants’ Preliminary Objections
filed in the above-captioned matter has been scheduled for the /7 day of

&(,b‘l/-ﬁﬁf‘éf/ , 2005, at &' OB A M, in Courtroom No. {

Clearfield County Courthouse, Clearfield, PA.

ED 069 Mamo Y THE COUj

7%%1? mh%m\é».w D 1t }Ll Sl i

A. Shaw FREDRIC J. AMMERMAN
Clerk of Courts President Judge

o



OFFICE OF COURT ADMINISTRATOR
FORTY-SIXTH JUDICIAL DISTRICT OF PENNSYLVANIA

CLEARFIELD COUNTY COURTHOUSE
SUITE 228, 230 EAST MARKET STREET
CLEARFIELD, PENNSYLVANIA 16830

DAVID 8. MEHOLICK PHONE: (814) 765-2641 MARCY KELLEY
COURT ADMINISTRATOR FAX: 1-814-765-7649 DEPUTY COURT ADMINISTRATOR

MEMO: To all parties filing Petitions/Motions in Clearfield County:
Please make note of the following:

Rule 206(f) The party who has obtained the issuance of a Rule to Show Cause shall
forthwith serve a true and correct copy of both the Court Order entering the Rule and
specifying a return date, and the underlying Petition or Motion, upon every other party to
the proceeding in the manner prescribed by the Pennsylvania Rules of Civil Procedure
(see PA. R.C.P. 440) and upon the Court Administrator.

Rule 206(g) The party who has obtained the issuance of a Rule to Show Cause shall file
with the Prothonotary, within seven (7) days of the issuance of the Rule, an Affidavit of
Service indicating the time, place and manner of service. Failure to comply with this
provision may constitute sufficient basis for the Court to deny the prayer of the Petition
or Motion.

*** Please note: This also includes service of scheduling orders obtamed as the
result of the filing of any pleading.




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

RICHARD L. WITHEY, et al

VS. : NO. 04-1712-CD
AL HAMILTON CONTRACTING
COMPANY, INC., et al

ORDER

NOW, this 7th day of February, 2005, following
argument on Defendants' Preliminary Objections, it is the ORDER
of this Court that counsel for the parties have no more than
twenty (20) days from date hereof to submit a letter brief to
the Court.

BY THE COURT:

%C%'

President Judge

)

'M%4%MJ@@‘

A

FILED

vt FEB 082005

William A. Shaw
Prothonotary/Clerk of Courts
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William A. Sh i
Prothonotary/Clerk oafvé;ouns @
IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

RICHARD L. WITHEY and
ZOE E. WITHEY,
Plaintiff
Vs. NO. 04-1712-CD
AL HAMILTON CONTRACTING
COMPANY, INC,, et al,
Defendant

X K X ¥ ¥ ¥ ¥ *

ORDER
NOW, this 22™ day of March, 2005, in consideration of the Preliminary

Objections filed on behalf of the Defendants it is the ORDER of this Court as follows:

1. Defendant’s Preliminary Objection to Count II of the Plaintiff’'s Complaint
requesting relief in specific performance is hereby DENIED,;

2. Defendant’s Preliminary Objection to Count V of the Plaintiff’s Complaint
wherein an accounting is requested is GRANTED and said Count DISMISSED. The
allegations in Count V do not meet the criteria for an accounting as set forth in Williams v.

Finlaw, 141 A. 47 (Pa. 1928). See also Donatelli v. Carino, 116 A.2d 95 (Pa. Super 1955).

Plaintiff’s cause of action lies in a request for damages (as set forth in Count VI) and the
information being sought can be obtained through the discovery process.

3. Defendant’s Preliminary Objection to Count VII of the Plaintiff’s Complaint
wherein the Plaintiffs are requesting an accounting as to oil and gas proceeds is hereby
GRANTED. Plaintiff’s request for an accounting is DISMISSED. This ruling is based upon
the Court’s review of the language in paragraph #5 of the agreement entered into between the
parties (Exhibit “A” to Plaintiff’s Complaint) wherein it states that the Defendant “Hamilton

will arrange for the conveyance of surface of the former Fred Long farm. . .” (emphasis added)




to the Plaintiffs. Surface is a distinct interest in real estate under Pennsylvania law and by

implication also includes the right of surface support. Smith v. Glen Alden Coal Co.,32A2d

227 (Pa. 1943). However, absent specific language to the contrary, the use of the word surface
cannot be interpreted to require, as a matter of law, that Defendants convey the oil and gas
rights to the Plaintiffs. As the Court has determined that the Plaintiffs have no right under the
terms of the agreement to a conveyance of the oil and gas rights, their request for an accounting
of any monies received under any oil and gas lease exécuted by any of the Defendants is moot.
4, Defendant’s Preliminary Objection to Plaintiff’s Complaint based on lack of
capacity to sue Defendants Shannon Land and Mining Co., C. Alan Walker and Susan W.
Kriner is hereby DENIED. Plaintiffs have set forth sufficient allegations in their complaint
claiming a relationship between the said Defendants and Defendant Al Hamilton Contracting

Co., Inc. See Heilwood Fuel Co. v. Manor Real Estate Co., 175 A.2d 880 (Pa. 1961).

5. Defendant’s Preliminary Objection Lack of Capacity to Sue I is hereby
GRANTED. The Estate of Anne Walker Macko is hereby removed as a Defendant in the case.
Although the death of Anne Walker Macko may cause dissolution of the partnership of
Shannon Land and Mining Co., 15 Pa. C.S.A. § 8353(4), the Partnership will continue by law

until its affairs are completed. 15 Pa. C.S.A. §8352.

BY THE COURT,

el

“F\lyZDRIC J. AMMERMAN
President Judge
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and
ZOE E. WITHEY

Plaintiffs

VS.

AL HAMILTON CONTRACTING COMPANY, INC;

a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an
adult individual; and SUSAN W. KRINER, an
adult individnal

Defendants

No. 04-1712-CD

Answer, New Matter and Counterclaim

Filed on behalf of:
Defendants

Counsel of record for this

party:

William C. Kriner, Esquire
219 East Market Street

P. O.Box 1425

Clearfield, PA 16830

(814) 768-7893
PALD. # 15559

Counsel of record for

Plaintiffs:

Theron G. Noble, Esq.
301 East Pine Street
Clearfield, PA 16830

(814) 375-2221
PALD. # 55942

HLE@@%
R

William A, Shaw
Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and : No.04-1712-CD
ZCE E. WITHEY :

Plaintiffs
vSs.

AL HAMILTON CONTRACTING COMPANY,
INC., a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an
adalt individual; and SUSAN W, KRINER, an
adult individual;

Defendants

ANSWER AND NEW MATTER

1. Admitted.

2. Admitted.

3. Admitted.

4. Admitted.

5. Denied. Shannon is a partnership under the Uniform Partnership Act with
C. Alan Walker and Susan W. Kriner as partners._

6. Admitted.

7. Admitted.

8. Denied. The Estate of Anne Walker Macko has been dismissed as a party as per
Order of Court dated 22 March 2005.

9. Denied. On the contrary, it is alleged that only C. Alan Walker was an officer,

cirector and shareholder of Hamilton.
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10. Denied. On the contrary, it is alleged that only C. Alan Walker owned any
common stock of Hamilton.

11. Denied. On the contrary, it is alleged that Hamilton and Shannon are not
similarly owned and controlled entities. In addition, Shannon, as a land and mineral
owning entity, has competitors of Hamilton mine and remove coal from its owned
interests, to wit, Sky Haven, Inc., King Coal, Inc., AmFire, Inc., Hepburnia Coal
Company, and Waroquier Coal Company. Furthermore, Hamilton has mined on many of
its own properties and the properties of others beside Shannon.

12. Denied. On the contrary, it is alleged that Shannon has only one employee,
E. David Nelson, and he performs tasks as the land representative for Shannon and for
other businesses as they relate to Shannon’s interests.

13. Denied. On the contrary, there are no employees of Shannon or Hamilton who
are simultaneously employed by both entities.

14. Denied. While “allied” companies is not defined, Shannon and Hamilton are
independent entities with different ownerships, different control, different decision
making, different goals and different activities.

15. Admitted in part; denied in part. While it is admitted that beginning in 1991,
Walker, Kriner and Macko were partners in Shannon, by Order of Court dated 22 March
2005, the Estate of Anne Walker Macko is no longer a party to this action.

16. Admitted in part; denied in part. While it is admitted that Hamilton has
historically been a surface coal mine operator, it has also been engaged in other asset
managing activities. |

17. Admitted.




18. Admitted.

19. Denied. On the contrary, it is alleged that the Department of Environmental
Resources [now Department of Environmental Protection ("DEP”)] regulations required
a three hundred [300°] foot barrier and a one thousand [1000°] foot blasting barrier from
the Withey property, in order to mine the Fred Long Farm. Consequently, for mining to
occur, the Witheys had to authorize same for regulatory purposes.

20. Denied. On the contrary, the November 27, 1991, operations agreement was
entered into by Defendant Hamilton and the Plaintiffs. Neither C. Alan Walker, Susan W.
Kriner, or anyone acting on behalf of Shannon was a party to said agreement.
Furthermore, no title, equitable or legal, passed from Withey under said agreement. The
agreement was conditional and did not vest in either party a beneficial ownership in
property. Conveyances were to be made under the agreement after the fulfilling of
conditions precedent concerning the mining operations of Hamilton.

21. Admitted in part; denied in part. It is admitted that Shannon was aware of the
operational arrangements Hamilton made with the Witheys in 1991. Hamilton conducted
surface mining operations on the Fred Long Farm owned by Shannon. Shannon had
always owned the coal rights and right to support beneath the Fred Long Farm. It was
Plaintiff, Zoe Withey, daughter of Fred Long, who came to Shannon and requested that
Shannon buy the surface of the Fred Long Farm because of a domestic dispute between
Fred and Mary Long. Shannon made an offer to buy the Long surface in September 1987,
through the Master in Divorce for the Long divorce, Peter Smith, Esq., as evidenced by

the letter attached hereto and marked Exhibit “D-1”. Shannon was only interested in

having the farm developed for commercial purposes and was not concerned with post-
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rining arrangements Hamilton had with Witheys. Exhibit “B” attached to the Plaintiffs’
Complaint confirms the proposition that conveyance of properties under the 1991
agreement would only occur when post-mining conditions were met.

22. Admitted.

23. Denied. On the contrary, no one on behalf of Hamilton acted in any way to
bind or make Shannon a party to the 1991 agreement. Allegations of agency are legal
conclusions to which no response is required. However, it a response is required, said
allegation is denied.

24. Denied. While the real estate known as the Fred Long Farm was owned,
possessed and controlled by Shannon, the house built on the Fred Long Farm property
was built by Hamilton and owned by Hamilton, therefore, the taxes on said house are
issued to Hamilton as owner.

25. This allegation states a legal conclusion to which no response is required.

CountT

This matter was concluded with a hearing and a Court Order issued 14 December
2004.

Count I1
37. That the answers to paragraphs 1 through 36 are incorporated herein by
rzference as if fully set forth herein.
38. Admitted.
39. Admitted in part; denied in part. It is admitted that mining is complete on the
Fred Long Farm but it is denied that the Stage III Bonds have been released.

40. Denied. See answer to paragraph 39 which is incorporated herein by
reference.
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41. Denied. On the contrary, Defendant Hamilton has attempted since 2001 to
accelerate the conveyance of the properties in question even without the conditions met.
In September of 2001, Hamilton forwarded to David Mason, Esq, then counsel for
Witheys, a letter with an amendment to the 1991 agreement permitting conveyance
sefore meeting preconditions and deeds for the two propérties to be exchanged. Said
documents are attached hereto and incorporated herein by reference as Exhibits “D-2”,
“D-37, “D-4” and “D-5” respectively. Again, in July 2004, Hamilton tired to complete
the conveyances with current counsel for Witheys. Neither time did Witheys agree to
complete the transaction as proffered by Hamilton in accord with the 1991 agreement.

42. Denied. On the contrary, Witheys have refused for 3 ¥ years to convey their
parcel to Shannon or receive the Fred Long Farm as per the terms of the 1991 agreement,
as amended.

43. Paragraph 43 is not a fact pleading. In any event it is denied since the
agreement is clear about what is to be conveyed to Witheys as the Court has found in the
Court Order of 22 March 2005.

44. Denied. Shannon has always been aware of the Hamilton/Withey Operations
agreement of 1991 as was answered more fully in paragraph 21 above. Shannon is
presently the owner of the Fred Long Farm and has agreed to convey the Fred Long Farm
to Witheys and receive the Withey property since they have obligated themselves to
Hamilton to do so. Said agreement with Hamilton had nothing to do with the allegations
made in paragraph 44 by the Plaintiff but rather is an agreement between Hamilton and

Shannon in conjunction with Hamilton mining the Fred Long Farm.



45. Denied. On the contrary, it is alleged that the Fred Long Farm is by no means
unique as surface mined farm land in Clearfield County Pennsylvania. In any event,
Hamilton has since 2001 been trying to convey the Fred Long Farm to Witheys. Yet,
Witheys have continued to refuse to accept same.

46. Paragraph 46 contains a legal conclusion to which no answer is required.
However, if an answer is required, Defendants allege that since 2001, they have been
ettempting to convey to Witheys the Fred Long Farm but the Witheys have refused to
accept same.

47. Paragraph 47 is a conclusion of law to which no response is required.
However, it is denied as an erroneous conclusion both on the factual terms of the 1991
agreement and legally by virtue of the Court Order dated 22 March 2005.

Count 111

48. The answers to paragraphs 1 through 47 are incorporated herein by reference
as if fully set forth herein.

49, Deniéd. On the contrary, it is alleged that no contracts and conveyances were
entered into affecting the Fred Long Farm except the laying of a water line on a boundary
of the Fred Long Farm.

50. Denied. On the contrary, it is alleged that the laying of the water line does not
deny to Witheys their benefit of the bargain under the 1991 operations agreement. It is
further alleged that the laying of the water line enhanced the value of the surface rights to
be conveyed to Witheys upon the meeting of the conditions under the 1991 operatiops

agreement.



Count IV

51. The answers to paragraphs 1 through 50 are incorporated herein by reference
as if fully set forth herein.

52. Admitted.

53. Admitted.

54. Denied. On the contrary, all real estate taxes, county, state and school, have
been paid on the Withey home as assessed to Hamilton.

55. Admitted in part; denied in part. It is admitted that the Witheys paid the 2002
taxes. However, it is denied that they were damaged in any way since they were repaid in
full by Hamilton for all taxes they paid. It is also denied that the Fred Long Farm was in
danger of tax sale since the Witheys’ house and the Fred Long Farm are separately
assessed.

Count V

This Count V was dismissed by the Court by granting Preliminary Objections in a

Court Order dated 22 March 2005, consequently, no answer is required.
Count VI

63. The answers to paragraphs 1 through 55 are incorporated herein by reference
as if fully set forth herein.

64. Denied. This allegation has to do with fire and casualty insurance and is tied
to the dismissed Count V. On the contrary, it is alleged that under Paragraph 8 of the
1991 operations agreement, Defendant Hamilton was only required to carry fire and
casualty insurance on the “old” Withey house on 1.14 acres and the “new” Withey house

constructed by Hamilton on the Fred Long Farm. Furthermore, the dwellings on the



I3

Fred Long Farm, including the barn, were leased to Fred Long by agreement (“Long
Lease™) dated 1 August 1989. A copy of said agreement is attached hereto, marked
Exhibit “D-6” and incorporated herein by reference as if fully set forth herein. Under the
Long Lease, Fred Long was responsible for keeping the barn in “good order and repair as
when originally leased, excepting wear and tear.” Therefore, the repair of the barn was a
Fred Long responsibility and not that of Hamilton and damage claims concerning the
barn are between Hamilton and Fred Long, without involvement of the Plaintiffs.

Count VII

This Count VII was dismissed by the Court by granting Preliminary Objections in
a Court Order dated 22 March 2005, consequently, no answer is required.

Count VIII

70. The answers to paragraphs 1 through 55 and 63 and 64 are incorporated herein
by reference as if fully set forth herein.

71. Paragraph 71 is a request for a finding of law and, therefore, no answer is
required. However, it is denied. The Plaintiffs have no right to damages for non-
conveyance of the Fred Long Farm. The conveyances to be exchanged by Hamilton and
Witheys are conditional without any equitable title or rights being vested in cither party
to the other’s real property. The 1991 agreement was an operations agreement and the
Witheys received the benefit of that bargain by having a new home built for them free of
cost and have subsequently lived rent free from April, 1992, to date. Furthermore, as
alleged herein, the Witheys have refused for 3 %, years to take a conveyance of the Fred
Long Farm under the terms of the 1991 agreement, as amended, therefore, they are not

entitled to a remedy for value of the Fred Long Farm for non-conveyance of same.



Count IX

72. The answers to paragraphs 1 through 55 and 63, 64, 70 and 71 are
incorporated herein by reference as if set forth fully herein.

73. Admitted.

74. Denied. On the contrary, it is alleged that any breach has been remedied and
therefore there is no reason for the payment of reasonable attorneys’ fees on behalf of the
Plaintiffs.

75. Denied. On the contrary, it is alleged that the Witheys should pay reasonable
legal fees to counsel for Hamilton who has had to defend Hamilton against allegations
with no basis in fact or law and for successfully obtaining dismissal, to date, of three (3)
counts of the Plaintiffs” Complaint.

76. The allegation in paragraph 76 is a conclusion of law for which no answer is
required, however, if an answer is required, said allegation is denied.

77. The allegation in paragraph 77 is a conclusion of law for which no answer is
required, however, if an answer is required, said allegation is denied.

78. The allegation in paragraph 78 is a conclusion of law for which no answer is
required, however, if an answer is required, it is denied.

NEW MATTER

By way of further answer, the Defendants set forth the following New Matter:
79. That all real estate taxes due and owing under the 1991 agreement between

Hamilton and Witheys have been paid in full by Hamilton.



80. That Stage III bonds have not been released from the mining operation that
included the Fred Long Farm.

81. That until the Stage III bonds are released, the conditions precedent to the
conveyance of real estate under the 1991 agreement have not been fulfilled.

82. That without the fulfilling of the conditions precedent, the agreement between
Hemilton and the Witheys of 1991 will have to be amended to enable the real estate
exchange to take place.

&3. That since 2001, Hamilton had been attempting to amend the agreement of
1991 so that the real estate can be exchanged. In bofh 2001 and 2004, legal counsel for
Hem.ilton delivered amendments and deeds so that the real estate exchange could occur
without the meeting of the conditions in the agreement.

84. That since 2001, the Plaintiffs have refused to execute the documents required
to amend the agreement of 1991 so that the conveyances can occur.

85. That the agreement dated 1991 does not vest in Hamilton or Withey any
squitable rights in the properties to be exchanged.

86. That under the faéts of this case, only an amendment of the agreement to
avoid the performance of the conditions precedent will permit the exchange of propertiés
to occur.

87. That the 1991 agreement between Withey and Hamilton was an operations
agreement whereby Withey exchanged mining right prohibitions in and around their 1.14
acres in consideration for Hamilton erecting for them, without cost, a new dwelling in

which they could live rent free.




88. That the consideration and bargain contemplated in the 1991 agreement has
peen performed as the Witheys have lived in their new home from April, 1992, to date,
rent free.

89. That Witheys have no claim to the Fred Long Farm dwelling buildings under
the 1991 agreement.

90. That on July 1, 1989, the house and barn on the Fred Long Farm was leased to
Fred Long.

91. That Fred Long has continually leased the house and barn on the Fred Long
property since 1989.

92. That Fred Long is still in possession of the house and barn on the Fred Long
Farm.

93. That under the 1989 lease, Fred Long has the responsibility for the upkeep and
maintenance of the barn.

94. That Hamilton owes to Withey no duty or responsibility under the 1991
agreement for the upkeep of the dwelling buildings on the Fred Long Farm.

AFFIRMATIVE DEFENSE OF ESTOPPEL

95. That the Plaintiffs were aware of the agreement of 1989 leasing the Fred Long
house aﬂd barn to Fred Long.

96. That the Plaintiffs knew that under said 1989 lease, Fred Long was
responsible for the upkeep and maintenance of the house and barn on the Fred Long
Farm.

97. That the Plaintiffs are thereby estopped from making a claim against the

Defendants for damage to the barn or house on the Fred Long Farm.



AFFIRMATIVE DEFENSE OF CONSENT

98. That the allegations in paragraphs 95 and 96 are incorporated herein by
reference as if set forth fully herein.

99. That the lease of 1989 granted to Fred Long exclusive rights and
responsibilities of possession and control in the house and barn on the Fred Long Farm.

100. That upon the execution of the 1991 agreement, Plaintiffs were aware of the
rights of Fred Long in the Fred Long Farm, house and barn.

101. That the Plaintiffs consented to the rights and responsibilities of Fred Long
in and to the dwelling house and barn on the Fred Long Farm as well as Fred Long’s use
and possession of the house and barn.

102. Thét as a result of the Plaintiffs consent to the 1989 agreement and Fred
Long’s rights and responsibilities in the house and barn on the Fred Long Farm, the
Plaintiffs have no claims against the Defendants with respect to the dwelling buildings on
the Fred Long Farm.

WHEREFORE, Defendants request the Court to enter judgment on their behalf
and against the Plaintiffs and award to Defendants costs of litigation.

COUNTERCLAIM

103. That under Paragraph 9 of the agreement dated 27 November 1991, between
Defendant Hamilton and Plaintiffs, a party successful in enforcing its right in litigation is
entitled to reasonable legal fees and costs of litigation.

104. That as of 22 March 2005, Defendant Hamilton was successful in having

three (3) counts of the Plaintiffs’ Complaint dismissed.




105. That the Plaintiffs have refused and continue to refuse to allow the 1991
agrezment to be amended so that the real estate in said agreement can be conveyed.

106. That the actions of the Plaintiffs in failing to follow the procedures outlined
in the agreement for amendment and pursuing litigation is a repudiation of the terms of
the agreement.

107. That Defendant Hamilton is entitled to reasonable legal fees and costs of
Izrtigation incurred by it in defending itself against the actions of the Plaintiffs.

WHEREFORE, Defendant Hamilton requests judgment be entered in its favor
and zgainst the Plaintiffs in an amount in excess of Twenty Thousand ($20,000) Dollars
for lzgal fees and costs of litigation incurred by Defendant Hamilton, and in the event
Plaintiffs obtain a monetary judgment against Defendant Hamilton, the Plaintiffs’
judgment be set off to the extent the Plaintiffs’ judgment exceeds Defendant Hamilton’s
judgment on this Counterclaim.

Respectfully submitted,

William C. Kriner °
Attorney for Defendants
P.O. Box 1425

Clearfield, PA 16830
814-768-7893
I.D. #15559




Verification

I verify that the foregoing Answer, New Matter and Counterclaim are true and
correct to the best of my knowledge, information and belief. This statement is made
subject to the penalties of 18 PA. C.S.A. Section 4904 relating to unsworn falsification to
authorities and is given pursuant to the provisions for verification of pleadings as defined
and provided for in Rule 1024 of the Pennsylvania Rules of Civil Procedure.

Al Hamilton Contracting Company
By

C A
C. Alan Walker, President




KRINER, KOERBER AND KIRK
ATTORNEYS-AT-LAW
HO NORTH SECOND SIREET
P. O. BOX 1320
CLEARFIELD, PENNSYLVANIA 16830

(814) 765-9611

WILLIAM C. KRINER COUNSEL TO THE TIRM
DWIGHT L. KOERBER. JR. September 18, 1987 WILLAM T. DAVIS

ALAN F. KIRK

Peter Smith, Esquire
30 South Second Street
Clearfield, PA 16830

Re: Long Divorce
Dear Peter:

As you are aware, we represent Shannon Land and Mining
Company of Bigler, Pennsylvania. I have been authorized to make
an offer to purchase the farm property of Mr. and Mrs. Long, who
are currently in a divorce proceeding in which you are sitting as
Master. - : :

Shannon Land and Mining Company hereby offers to buy
all right, title and interest owned, possessed and controlled by
Fred and Mary Long in and to sixty-six (66) acres located in Pike
Township, Clearfield County, Pennsylvania, for the sum of One
Hundred Forty-Five Thousand and no/100 ($145,000.00) Dollars.

The only condition to the offer is that if accepted, Mr. and Mrs.
Long would pay Deed preparation costs and one-half the
Pennsylvania Realty Transfer Tax due on the transaction upon
closing.

This offer shall remain open until the close of
business on December 31, 1987. 1If the offer is not accepted by
that time, it will expire automatically without further action of
any nature or kind thereby revoking any power of acceptance.

!

A copy of this letter is being sent to Andrew Gates and
John Sobel, respective counsel for Mr. and Mrs. Long, so that

they are fully apprised of the offer.
Ver Uz ‘
' //éww

William C. Kriner

WCK:3jj

cc: Mr. C. Alan Walker
Andrew Gates, Esq.
John Sobel, Esq. EXHIBIT
Mr. David Nelson D-1



William C. Kriner

Law Office
E-Mail: sgm@penn.com
31 North Third Street
P.O. Box 1425
Clearfield, PA 16830
Telephone 814-768-7893 Fix 814-768-7895

September 20, 2001

David C. Mason, Esq.
409 North Front Street
P. O. Box 28
Philipsburg, PA 16866

Re: Al Hamilton Contracting Company/Richard L. & Zoe E. Withey

Dear Dave:

~ Inresponse to your letter of August 22, 2001, yes, I am well aware of all of
the matters you pointed out. However, I am trying to expedite matters within the
confines of the prior Agreement. Therefore, enclosed please find an Amendment
to the original Agreement and two Deeds.

If this is not an acceptable way for accelerating the obligations in the 1991
Agreement, it will be necessary to wait until the Stage 3 bonds are released before
any further activity in this matter is undertaken. That, of course, is dependent on
the economic and environmental climate over which none of us has control.

If I do not hear from you by September 30™ concerning execution of these
documents, I will assume you have rejected our proposition for moving forward at

this time.
) 4/\@”\/«/
William C. Kriner
WCK:jh
Enclosures
cc: Mr. C. Alan Walker
(w/enclosures)
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AMENDMENT AGREEMENT

THIS AGREEMENT, made and entered into this day of

2001, by and between RICHARD L. WITHEY and ZOEE, WITHEY, husband and wife,

of Pike Township, Clearfield County, Pennsylvania, parties of the first part, hereinafter

referred to as “WITHEY”,
AND
AL HAMILTON CONTRACTING COMPANY, of R. D. Woodland, Clearfield County,
Pennsylvania, party of the second part, hereinafter referred to as "HAMILTON".
WITNESSETH:

WHEREAS, the parties hereto executed an Agreement dated 27 November
1991; and

WHEREAS, said Agreement contained an obligation to convey real property

between the parties; and
WHEREAS, the parties wish to amend the Agreement to expedite the
conveyances required in séid Agreement.

NOW, THEREFORE, in consideration of the mutual covenants hereinafter set

forth, and with the intention of being mutually bound, the parties hereto amend an

agreement b-etween themselves dated 27 November 1991, as follows:
1. That in consideration of WITHEY agreeing not to object to any bond release
requests of HAMILTON on Permit No. 17803166, Paragraph 5 of the Agreement dated

27 November 1991, is hereby amended and modified to state as follows:

1
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“6. That contemporaneous with the execution of this amendment,

Shannon Land and Mining Company shall convey to the Witheys 66 acres of

surface rights, together with the dwelling buildings thereon, known as the former

Fred Long Farm, and the Witheys shall convey their house and 1.14 acres of

surface rights to Al Hamilton Contracting Company, Shannon Land and Mining

Company, or their nominee. Both properties are located in Pike Township,

Clearfield County, Pennsylvania. Both conveyances shall be made free and

clear of all liens and encumbrances and pass good and marketable title.”

2. Thatin the event WITHEY objects to any bond release request of HAMILTON
on permit No. 17803166, WITHEY shall be liable to HAMILTON for the amount of bond
not released by DEP on account of any and all bond release objections.

3. That in all other particulars, the Agreement dated 27 NoVembér 1991, shall
remain in full force and effect as unamended and unmodified.

4. That the parties hereto ratify and confirm each and every provision, term, and
condition of the Agreement dated 27 November 1991, except for the modifications and
amendments herein.

IN WITNESS WHEREOF, the parties have caused this instrument to be properly

executed the day and year first above written.

(SEAL)

Richard L. Withey
(SEAL)

Zoe E. Withey



AL HAMILTON CONTRACTING COMPANY

C. Alan Walker, President
ATTEST:

(SEAL)



THIS DEED,

MADE the___ day of , in the year two thousand one (2001),
between C. ALAN WALKER, of Lawrence Township, Clearfield County, Pennsylania,
SUSAN W. KRINER, of Lawrence Township, Clearfield County, Pennsylvania, and
C. ALAN WALKER, as Attorney-in-Fact for ANNE WALKER MACKO, (under Power
of Attorney dated May 12, 1997 and recorded on January 15, 1998, in Clearfield County
Deeds and Records Book 1901, Page 62), of State College, Pennsylvania, trading and
doing business as SHANNON LAND AND MINING COMPANY, of Bigler,
Pennsylvania, parties of the first part, hereinafter called the "GRANTORS",

AND
RICHARD L. WITHEY and ZOE E. WITHEY, husband and wife, of R. R. # 1, Box 488,

Olanta, PA 16863 , as tenants by the entireties, parties of the second part, hereinafter
called the "GRANTEES".

WITNESSETH:

That for and in consideration of the sum of One and no/100 ($1 .00) Dollar, in
hand paid, the receipt whereof is hereby.acknowledged, the said Grantors do hereby
grant and convey to the said Grantees, their heirs and assigns,

ALL that certain tract or parcel of land situate in the Township of Pike, County of
Clearfield and State of Pennsylvania, bounded and described as follows:

BEGINNING at hazel in line of land now or formerly of William Price; thence South
along land now or formerly of Thomas Long eighty- three and one-third (83 1/3)

- degrees East one hundred twenty-two and eight-tenths (122.8) perches to post comer

of land now or formerly of Alfred Long; thence along said land now or formerly of Long
South eighty-eight (88) degrees East sixty-eight (68) perches to post in public road:;
thence along said public road and land now or formerly of John Owens North one and
one-half (1-1/2) degrees West sixty-nine and five-tenths (69.5) perches to post: thence
along fand now or formerly of Michael Wise Estate North six and one-half (6-1/2)
degrees West forty-nine and nine-tenths (49.9) perches to a white pine stump; thence
along land now or formerly of Michael Wise Estate North sixty (60) degrees West fifty-
four and eight-tenths (54.8) perches to a post comer of land now or formerly of said
Wise Estate; thence South along lands now or formerly of W, J. Owens and Adam
Smith and William Price sixty-four and one-tenth (64.1) degrees West one hundred
eighty-five and three-tenths (185.3) perches to hazel and place of beginning.
Containing one hundred three (103) acres and sixty-two (62) perches but after
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deductions for the reservations hereinafter recited containing, according to the Mapping
Office of Clearfield County, sixty-six (66) acres.

The said premises being further identified by Clearfield County Assessment Map
Number 126-H11-21.

RESERVING and EXCEPTING, therefrom, however, all the coal, in, under and upon
said premises, the same having been sold to S. R. Peale by deed dated June 4, 1883;

and also reserving and excepting, therefrom, however, all that certain piece or parcel of
land bounded and described as follows, to wit: BEGINNING at a post, thence South
forty-six and one-fourth (46-1 /4) degrees West sixty-five and five-tenths (65.5) perches
to a witch hazel; thence South eighty-three and one-half (83-1/2) degrees East forty-
seven (47) perches to post; thence North one (1) degree East fifty and four-tenths

(50.4) perches to post and beginning. Containing seven (7) acres and fifty-four (54)
perches, neat.

ALSO RESERVING and EXCEPTING, therefrom however, all that certain piece ofland |
bounded and described as follows, to wit: BEGINNING at a red oak in line of Bowman }
and D. D. Long; thence along said line North eighty-seven (87) degrees eighteen (18) |
minutes West eight hundred ninety-four (894) feet to post in center of public road |
leading from New Millport to Curwensville, Pa.; thence by said road North three (3) ‘
degrees forty-five (45) minutes East two hundred seventy-one (271) feet to post in

center of road; thence North five (5) degrees thirty (30) minutes East three hundred

forty-five (345) feet to post in center of road and point in line between Brolin and

Bowman properties; thence by said line North forty-two (42) degrees forty-five (45)

minutes East eight hundred eighty-five (885) feet to post; thence along other land of

Bowman ten (10) degrees, thirty (30) minutes East nineteen hundred fourteen (1914)

feet to red oak and the place of beginning. Being the same premises conveyed by

Anthony Hile by his deed dated the 27th day of August A.D.1914 and recorded in the

office for recording of deeds in Deed Book No. 238, Page 298, to Alfred Brolin.

ALSO RESERVING and EXCEPTING, therefrom, however, all that certain piece of land
which Maude E. Bowman conveyed to Frank Bloom, bounded and described as
follows: BEGINNING at a Post on public road; thence North two hundred two and six-
tenths (202.6) feet to post; thence North five (5) degrees forty (40) minutes West eight
hundred thirty-four (834) feet to post; thence North forty-two (42) degrees forty-five (45)
minutes West three hundred forty (340) feet to post at public road; thence South five (5)
degrees thirty (30) minutes West three hundred seventy-nine and three-tenths (379.3)
feet to post; thence South fourteen (14) degrees East four hundred forty-eight and six-
tenths (448.6) feet to post; thence South three (3) degrees forty- five (45) minutes West
two hundred seventy-one and five-tenths (271.5) feet to post and place of beginning.
Containing three and fifty-one one-hundredths (3.51) acres.




ALSO EXCEPTING and RESERVING, therefrom, the school lot, as well as one and six
one-hundredths (1.06) acres, used as a cemetery and church.

ALSO EXCEPTING AND RESERVING oil and gas lying in, under and upon the subject
premises together with all rights necessary to remove said oil and gas.

ALSO EXCEPTING and RESERVING any other exceptions and/or reservations which
appear in the chain of title.

BEING the same premises conveyed from Fred Long and Mary Jane Long, his wife, to
C. Alan Walker, et al., as Shannon Land and Mining Company, by Deed dated July 1,
1988, and recorded in Clearfield County Deeds and Records Book 1258, at Page 349.

For the purpose of complying with the Act of July 17, 1957, P.L. 984; 52 P.S. Supp.
1551, as amended, of the General Assembly of Pennsylvania, and for no other
purpose, there is incorporated herein the following:

THIS DOCUMENT DOES NOT SELL, CONVEY, TRANSFER, INCLUDE
OR INSURE THE TITLE TO COAL OR RIGHT OF SUPPORT
UNDERNEATH THE SURFACE LAND DESCRIBED OR REFERRED TO
HEREIN, AND THE OWNER OR OWNERS OF SUCH COAL AND, IN

TOGETHER with all and singular the improvements, ways, streets, alleys,
pPassages, waters, watercourses, rights, liberties, privileges, hereditaments and
appurtenances whatsoever, thereunto belonging, or in any wise appertaining, and the
reversions and remainders, rents, issues and profits thereof; and all the estate, right,
title, interest, property, claim and demand whatsoever, of the parties of the first part, in
law, equity, or otherwise howsoever, of, in, and to the same and every part thereof.

TO HAVE AND TO HOLD the said lot or piece of ground above described with

the messuage or tenement thereon erected unto the said parties of the second part,
their successors and assigns forever.

AND, the said Grantors will WARRANT SPECIALLY AND FOREVER DEFEND
the property hereby conveyed.



IN WITNESS WHEREOF, the said Grantors have hereunto caused this
instrument to be properly executed the day and year first above written.

(SEAL)
C. Alan Walker
(SEAL)
Susan W. Kriner
(SEAL)
Anne Walker Macko by
C. Alan Walker, Attorney-in-
Fact
COMMONWEALTH OF PENNSYLVANIA
ss
COUNTY OF CLEARFIELD
On this, the day of , 2001, before me, the undersigned officer,

personally appeared C. ALAN WALKER, individually and as Attomey-in-Fact for ANNE
WALKER MACKO, known to me (or satisfactorily proven) to be the person whose name

is subscribed to the within instrument, and acknowledged that he executed the same for
the purposes therein contained.

IN WITNESS WHEREOF, | have hereunto set my hand and official seal.

Notary Public



COMMONWEALTH OF PENNSYLVANIA

SS
COUNTY OF CLEARFIELD

On this, the day of » 2001, before me, the undersigned officer,
personally appeared SUSAN W. KRINER, known to me (or satisfactorily proven) to be
the person whose name is subscribed to the within instrument, and acknowledgedthat
she executed the same for the purposes therein contained.

IN WITNESS WHEREOF, | have hereunto set my hand and official seal.

Notary Public

CERTIFICATE OF RESIDENCE

I hereby certify that the precise residence of the Grantees herein is as follows:

Attorney for Grantees



DEED

MADE the day of , in the year two thousand one (2001),
between RICHARD L. WITHEY and ZOE E. WITHEY, husband and wife, of R. R.# 1,
Box 488, Olanta, PA 16863, parties of the first part, hereinafter called "GRANTORS",

AN D

C. ALAN WALKER, of Lawrence Township, Clearfield County, Pennsylvania, SUSAN
W. KRINER, of Lawrence Township, Clearfield County, Pennsylvania, and ANNE
WALKER MACKO, of State College, Pennsylvania, trading and doing business as
SHANNON LAND AND MINING COMPANY, of Bigler, PA 16825, parties of the second
part, hereinafter called "GRANTEES”.

WITNESSETH:

That for and in consideration of the sum of One and no/100 ($1.00) Dollar, in hand
paid, the receipt whereof is hereby acknowledged, the said Grantors do hereby grant
and convey to the said Grantees, their heirs, successors and assigns, '

ALL that certain piece, parce! or tract of real estate, situate in the Township of Pike,
County of Clearfield and State of Pennsylvania, bounded and described as follows:

BEGINNING at a point on the centerline of Pa. Route 453 running between Olanta and
Curwensville and being at the Northwest corner of the premises herein below
described; thence along line of land of James N. Rummings South 84 degrees 46
minutes East 166.5 feet to an iron pin; thence along other land of the Grantor herein,
South 6 degrees 12 minutes West 330 feet to an iron pin; thence North 84 degrees 46
minutes West 166.5 feet to the centerline of Pa. Route 453, thence along the centerline

of said route, North 6 degrees 12 minutes East 330 feet to a point and place of
beginning. Containing 1.14 acres.

RESERVING the coal and mining and removal rights conveyed by previous deeds, duly
entered of record.

BEING the same premises conveyed to the Grantors herein by Deed of Jennie Long

and Forest Orin McGarry and Fay G. McGarry, dated October 1 7, 1972, and recorded
in Clearfield County Deed Book 610, at Page 105.

1
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For the purpose of complying with the Act of July 17, 1957, P.L. 984; 52 P.S. Supy.
1551, as amended, of the General Assembly of Pennsylvania, and for no other
purpose, there is incorporated herein the following:

THIS DOCUMENT MAY NOT SELL, CONVEY, TRANSFER, INCLUDE
OR INSURE THE TITLE TO COAL OR RIGHT OF SUPPORT
UNDERNEATH THE SURFACE LAND DESCRIBED OR REFERRED TO
HEREIN, AND THE OWNER OR OWNERS OF SUCH COAL AND, IN
THAT CONNECTION, DAMAGE MAY RESULT IN THE SURFACE OF
THE LAND AND ANY HOUSE, BUILDING OR OTHER STRUCTURE ON
OR IN SUCH LAND. THE INCLUSION OF THIS NOTICE DOES NOT
ENLARGE, RESTRICT OR MODIFY ANY LEGAL RIGHTS OR ESTATES

OTHERWISE CREATED, TRANSFERRED, EXCEPTED OR RESERVED
BY THIS INSTRUMENT.

AND, the said Grantors will WARRANT SPECIALLY AND FOREVER DEFEND
the property hereby conveyed.

IN WITNESS WHEREOF, the said Grantors have hereunto set their hands and
seals, the day and year first above written. :

(SEAL)
Richard L. Withey
(SEAL)
Zoe E. Withey
COMMONWEALTH OF PENNSYLVANIA :
ss
COUNTY OF CLEARFIELD
On this, the day of , 2001, before me, the undersigned

officer, personally appeared RICHARD L. WITHEY and ZOE E. WITHEY, husband and
wife, known to me (or satisfactorily proven) to be the persons whose names are
subscribed to the within instrument, and acknowledged that they executed the same for
the purposes therein contained.

IN WITNESS WHEREOF, | have hereunto set my hand and official seal.

Notary Public
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CERTIFICATE OF RESIDENCE

I hereby certify that the precise residence of the Grantee herein is as follows:

Attorney/Agent for Grantee



LEASE AGREEMENT

THIS AGREEMENT, made this |$ day of anust '

1689, by and between Shannon Lard and Mining Company, acting by

and through their duly authorized agent, her:zinafter called the

"LESSOR",

D
Fred Long of Pike To&nship, Clearf..eld County,

Penngylvaniz, hereinafter called the."LESSEL",

WITNESSET H:

That the LESSOR, for and in considaration of the monies
to be paid by the LESSEE to the LESSOR, and in further
congideration of the covenants hereinafter set forth which are to
be done, kept and performed by the LESSEE, in hereby demise,
lease and let unto the LESSEE the premises known and described as
the former Fred Long House end Barn located near the Village of
Bloomingten in Pike Township, Clearfield County, Pennsylvania,
upon the following terms and conditions:

1. That the term of this lease Zgreement shall
commence on the date of execution of this lLe¢ase, and extend for a
pericd of twelve (12) months from said date of commencement.
Said Lease shall renew itself every twelve ,12) months unless
either party shall notify the other in writ.ng at least thirty

{30) days prior to the end of any twelve (J1!) month term of their
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intention to cancel said Lease. However, LESHIE may terminate
this Lease by giving LESSOR thirty (30) days written notice of
intention to terminate at the end of any caleniar month. LESSOR
spacifically reserves the right to change the terms and
conditions of this Lease, including an increase in the monies to
be paid by giving the LESSEE thirty (30) days written notice
prior to the expiration of eny twelve (12) morth term of their
intention to do so, and the LESSEE holding over is thereby bound
by the new terms for the renewal period. Not!.ce under this Lease
Agreement shall be deemed to be given by regu.ar mail directed to
the LESSOR at P. O. Box 368, Bigler, Pennsylvania, 16825 and to
the LESSEE at the demised premises.
2. That the LESSEE shall pay to :1e LESSOR, without
setoff or deduction, the sum equal to the yearly real estate
taxes for the portion of the year that the LZSSEE shall reside in
the demised premises. The LESSOR shaill pay.the reél estate taxes
and then bill the LESSEE for LESSEE'S share. A COpY of the real
| estate tax bill shall accompany the bill. Ir. the event the
; LESSEE shall vacate the premises during the year, then the LESSOR
cshall reimburse the LESSEE for the unused pcrtion of the monies
paid. Payments shall be made to the LESSOR at P. O. Box 368,
‘ Bigler, Pennsylvania, 16825 or at the office of W. Xeith Garman
| 1ocated in the Bradford Coal Co., Inc., office bullding.

3. That the LESSEE shall be responsible for the
payment of all utilities, including but not limited to:

| electric, water, phone, cable TV, coal or wiood for the furnace

and the upkeep of the premises.



e

4. fThat the LESSEE hereby agrees to occupy the
subject premises only as an apartment and not to assign, gublet
or underlet the leased premises or any part thereof, without the
written consent and approval of the LESSOR.

5, That the LESSEE shall keep the leased premiges
clean and in good order and repair and at the expiration of the
term of thie Agreement peaceably deliver up :=he premises in the
same good order and rxepair as when originally leased, excepting
only ordinary wear and tear.

6. That the LESSEE shall make no improvements or
alterations on the leased premises without £irst obtaining
written approval from the LESBOR, except for ordinary maintenance
of the said premises.

7. That the LESSEE shall be resgnsible for damages
by fire or other casualty to his personalty on the leased
premises. In the event of total destiuction £o the preﬁisés by
virtue of fire or other casualty, this Lesse¢ Agreement shall
automatically terminate, and in the event oi partial destruction,
LESSOR may repair at their option if insuranie proceeds are
available. If the LESSOR chooges not to repair within thirty
(30) days of the casualty, then this Leaseé ihall automatically
terminate.

8. That in the event of a takinj by condemnation, in
whole or in part, of the demised premises, this Lease shall
terminate as of the date the right to posgession accrues to the
condemning zuthority. LESSEE hereby waives the right to

participate in any condemnation award except for improvements
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made by the LESSEE under thils Lease.

9. That the LESSBE shall carry his own liability
insurance for the leaged premises and shall indemnify and save
the LESSOR harmless from any and all losses, costs or damages ol
account of injury to persons or property occicring on the leased
premises. In addition, the LESSEE hereby agr:es to release the
LESSOR from any and all liability for damages sustained by the
LESSEE or any invitee of the LESSEE to persci or property on the
demigsed premises.

10. That in the event the LESSEE d0ee not pay in £full
when due any and all installments of rent or any other charge,
expence or ¢ost agreed to be paid by LESSEE inder the terms of
this Lease¢, or if the LESSEE shall fail to ksep or comply with
any of the covenants, terms and conditions of this Lease, the
LESSOR has the following remedies, all of which are cumulative -
and concurrent:

i {(a} That the LESSOR may terminate and declare void the
} Lease without any right on the parxt of the LESSEE or those

| claiming undey LESSEE to0 reinstate the same by payment or other
performances of the condition or conditions tiolated, and enter
an amicabie action of ejectment against the I,ESSEE in the Court
of Common Pleas of Clearfield County, Pennsy!.vania, to recover
possession of the demised premises, and the 1.ESSEE does hereby
authorize and empower any attorney of the se.d Court to enter

an appearance for the LESSEE in said action of ejectment and to
confees judgment, or judgments, therein as c¢:iten as the LESSOR

shall deem it necassary and in favor of the LESSOR for the
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demised premises, together with costs of suit, and the LESSEE
agrees that a writ of possession in such action with clause of
execution for costs may appear for it in the said action to waiwe
and release all errors and irregulari£ies in the said action of
ejectment and the proceedings relating theretd, and the LESSEE
further agrees that any such action of ejectuent, if resorted to,
shall not in any menner impair any other xrights of the LESSOR or
any lawful remedy or remedies herein stipulated for oxr provided
for, or which may be or may become by law prcvided, and in every
such action of ejectment the LESSEER does hereby waive the benefit
of all exemption laws and of all laws giving stays of execution
and inquisition now in force, or which mey tereafter be enacted.

(b} That the LESSCR may take possussion and re-enter
the subdect premises without terminating this Lease and demise,
let and lease the subject premises to a -third party with the
LESSEE remaining liable for any loss of reni:ls uﬂder thie lease
and liable for costs of reletting, brokerage expenses and costs
of preparing the premises for the new tenan:. In addition, the
LESSOR is released from any and all liability for re-entering
the subject premises.

(c) That the LESSOR may accelerate the rental for the
balance of the term, thus requiring it to b2 due and payable
immediately without setoff or deduction.

(8) That the LESSOR may forthwitt seize and levy upon
all property, goods and chatteis, without n¢tice or demand, which
may be found in or upon the loased premises that the LESSOR may

proceed therewith and sell all goods and chittels as ig pexmitted
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by law in a case of distress for rent. That in addition, the
LESSOR is authorized by the LESSEE to follow uhy property, goods
or chattels removed from the leased premises iy the LESSEE for 2
pericd of ninety (90) days after such remova. for a purpose of
proceeding in an action of distress for rent.

(e) That the LESSEE does hereby anthorize and empowe!
any attorney of any couxt of record of Pennsylvaniz, or
elsewhere, without notice to the LESSEE, to sppear for the LESSIE
and as often as the LESSOR shall deem it necessary to confess
judgment or judgments against the LESSEE and in favor of the
LESSOR for any and for all suCh sum Or sums of money with costs
of suit and with an attorney's commission of ten (10%) percent of
the amount due for collection thereof and wi:h release of all
errors and without stay of execution and ingiisition and
extension upon any levy on any. real estate s hereby waived.

‘ These provisiens, however, shall not be a bar to any othér
| remedies that may become due from -the LESSEZ to the LESSCR under
the terms of this Lease.
That the LESSEE hereby waives all rights of redemption
and of exemption under the Landlord and Tenant Act of 1951,
April 6, 1981, P. L. 60, or aﬁy other approrriate act now in
existence or to be in existence in the future, all appeals, stays
of execution, errors all nctices required kv statute, and release
the LESSOR frem wrongful entry of judgmente. distraint or errors.
11, That the LESSEE shall have the right of first
refusal to purchase the subject premises i# in the future the

j LESSOR decides to sell the subject premises. This right of first
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refusal to purchase shall cease if this Lease 1is cancelled by
either party. The selling price of the subjert premises shall le
the price set at the sole discretion of the 1.ISSOR.

12. This Lease ies made with the spacific condition
that the LESSEE hereby agress that any damaga done to the
LESSEE'S personalty by the mining operation on the subject
premises or adjoining premises of the LESSOR, or premises
controllied by the LESSOR, or those claiming ander the LESSOR,
shall be the sole responsibility of the LESSEE. And, LESSEE
agrees to sign any forms or waivers necessary for the LESSOR
or its agents Or SUCCessOXe or assigns to ecguire a mining
pernit on the subject premises.

13. The LESSEE shall have the richt to farm the
premises and graze livestock on the premises. However, the
farming and grazing activities shall in no manner interfere with
the mining activities on the subject premises. Anj damage to
erops, including but not limited to: hay, ciats, etc., and any
damage to livestock, shall be the sole responsibility of the
LESSEE. The LESSEE shall have no rights whatscever to collect
for damages from the LESSOR ox those claiminj under the LESSOR.

14. That this Lease shall be binding upon and inure to
the benefit of the parties hereto, their heirs, executors,
administrators, successors and asgigns as if they were named in

each and every paragraph herein.
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IN WITNBSS WHEREOF, the partieg he:irato have executed

this Lease the day and year first above writ:en.

J

< e Jiorde,

a e

-
2
£
s
.
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SHANNON LAYMD AND MINING COMPANY

. J le ] .
4EZQ£MQ2 . EQ( ‘;ZQEE By .z g'
witness B. DAVID NELSON, AGENT
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and i No. 04-1712-CD
ZOE E. WITHEY :

Plaintiffs
VS.

AL HAMILTON CONTRACTING COMPANY,
INC,, a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an

adult individual; SUSAN W. KRINER, an

adult individual;

Defendants

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Answer, New Matter and
Counterclaim was served on the following by regular First Class United States mail on
May ; 2005:

Theron G. Noble, Esq.
Ferraraccio & Noble
301 East Pine Street

Clearfield, PA 1683”
%y‘@/ |

William C. Kriner, Esq.
Attorney for Defendants




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)
RICHARD L. WITHEY, and
ZOE E. WITHEY,
PLAINTIFFS,
No. 04-_ 1712 -CD
V.
AL HAMILTON CONTRACTING COMPANY, INC.; IN EQUITY AND AT LAW

a Pennsylvania corporation; SHANNON LAND AND
MINING COMPANY; a Pennsylvania partnership;

C. ALAN WALKER, an adult individual; SUSAN

W. KRINER; a adlt individual; and THE ESTATE

OF ANNE WALKER MACKO,

DEFENDANTS.

Type of Pleading:

REPLY TO NEW MATTER,
: ANSWER TO COUNTER-CLAIM,
AND ADDITIONAL NEW MATTER

Filed By:

Plaintiffs
To: Defendants

YOU ARE REQUIRED TO FILE A RESPONSE
TO THIS PLEADING WITHIN TWENTY (20) : Counsel of Record:
DAYS HEREOF OR JUDGMENT COULD BE
ENTERED AGAINST YOU : Theron G. Noble, Esquire
%/Aﬁ Ferraraccio & Noble
—( AN S :

301 East Pine Street

Aheron G“Nobte, Esquire Clearfield, PA 16830
Attorney for Plaintiffs : (814)-375-2221
' PALD#: 55942
FILED%,
M|l c
MAY 19700

Wiltiam A. Shaw

Prothonetg Y/Clerk of Courts



IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)

)
RICHARD L. WITHEY, and )
ZOE E. WITHEY, )
)
PLAINTIFFS, )

) No. 04- 1712 -CD
V. )
)

AL HAMILTON CONTRACTING COMPANY, INC.;) IN EQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND )
MINING COMPANY; a Pennsylvania partnership; )
C. ALAN WALKER, an adult individual; and )
SUSAN W. KRINER; a adult individual, )
)
DEFENDANTS. )

PLAINTIFE’S REPLY TO NEW MATTER, ANSWER TO
COUNTER-CLAIM AND ADDITIONAL NEW MATTER

AND NOW, comes the Plaintiffs, Richard L. Withey and Zoe E. Withey, by and through
their counsel of record, Theron G. Noble, Esquire, of Ferraraccio & Noble, who avers as
follows in support of their REPLY TO NEW MATTER, ANSWER TO COUNTER-
CLAIM and ADDITIONAL NEW MATTER:

Reply to New Matter

79. After reasonable investigation it is not known if the real estate taxes for this year have been
paid, nor is it known whether all taxes will remain current while this lawsuit is being litigated.
As such, the same is denied and strict proof is demanded at time of trial. By way of further
answer, the real estate taxes through last year (2004) were only paid when Plaintiffs, after
repeated attempts with the defendant were rebuffed to have the taxes paid pursuant to the

contract, filed and sought a court order for such payment.



80. After reasonable investigation it is not known whether the Stage III bonds have been or not
have been released, nor is it known if they have not been released that the same will remain
accurate while this lawsuit is being litigated. As such, strict proof of the same is demanded at
time of trial. By way of further answer, defendants have repeatedly informed Plaintiffs and this
Court that the Stage III bonds, especially for the Fred Long Farm, are in such a position to be
released and the reason for not being so released has never been made clear.

81. The same is a legal conclusion for which no response is deemed necessary. By way of
further response, the same is DENIED in that Defendants are obligated by law and by implied
contractual terms of the 1991 agreement to cooperate and do all reasonable things to assure the
release of the Stage III bonds and if they are not so doing can not take refuge in the fact that the
Stagé III bonds have not been released.

82. The same is a legal conclusion for which no response is deemed necessary.

83. Admitted in part, Denied in part. It is ADMITTED that the Defendants have been
attempting since 2001 to “amend” the contract and force the Plaintiffs to accept terms which are
not just and fair under the circumstances or contract. As such, it is ADMITTED that the
defendants have done as stated herein but their implications, that such amendments were
appropriate, just or fair are DENIED.

84. Admitted. The reasons for such refusal are as stated above.

85. Denied. For the reasons set forth in Plaintiffs’ civil complaint, the same is DENIED.

86. Denied. For the reasons set forth in Plaintiffs’ civil complaint, the same is denied.

87. Denied. First, Plaintiffs” do not know what Defendants reference as “an operations



agreement”, nor the import of such phrase. As such, that is specifically denied and strict proof is
demanded at time of trial. Second, said land and buildings were to become the Witheys' at the
completion of the 1991 agreement such that an equitable interest and title passed to the Witheys'
in the 1991 agreement and Plaintiffs are not merely “tenants living rent free”. Strict proof of the
same is demanded at time of trial.

88. Denied. It is admitted one aspect of the 1991 agreement, concerning the construction of a
new home and not paying rent have been performed since 1991. However, defendants over
glorify their contractual performance by implicating that they have abided by the 1991 agreement
when in fact they have refused to deliver the property to the Witheys as called for, refused to pay
real estate taxes without judicial intervention, refused to maintain the buildings and refused to
provide proof of insurance. Strict proof of the same is demanded at time of trial.

89. Denied. Per paragraph 5 of the 1991 agreement, the Witheys are to receive the Fred Long
Farm “together with the dwelling buildings thereon”. In addition, in that the “dwelling
buildings™ are attached to the real estate they have become part of the real estate and would be
conveyed as part of any such conveyance. Strict proof of the same is demanded at time of trial.
90. Admitted.

91. Admitted.

92. Admitted in part, Denied in part. It is ADMITTED that Fred Long still has a leaschold
interest in such premises but given his health and general well being, it can not be ADMITTED
that he is “in possession” of the same. As such, strict proof of the same is demanded at time

trial.



93. Admitted in part, Denied ig part. It is ADMITTED that some responsibility for maintenance
has been assumed by Fred Long through his lease. However, in that reasonable wear and tear is
not his responsibility the general assertion by the defendants is DENIED and strict proof
demanded at time of trial.

94. Denied. First, for the reason set forth above, the same is denied. Secondly, as between these
parties, the 1991 contract impliedly calls for the buildings to be conveyed in good condition and
repair and defendants, not Fred Long, owe such obligation to the Witheys, with whom the
Witheys are in a contractual relationship.

95. Admitted.

96. Denied. Although the Witheys were aware of a lease agreement, the exact terms were not
disclosed nor were they privy to such terms. By way of further response, as above, reasonable
wear and tear is not the responsibility of Fred Long pursuant to his lease, which responsibility
remains with the defendants. Strict proof of the same is demanded at time of trial.

97. The same is a legal conclusion for which no response is needed.

98. Plaintiffs hereby incorporate their responses to averments 95 - 97 as if the same were fully
set forth at length.

99. Denied. It is denied that under the such lease that Fred Long had “exclusive right of
possession and control” in that the lease contains many limitations on Mr. Long’s possession and
control. As such, the same is denied and strict proof is demanded at time of trial.

100. Denied. For the same reasons set forth in response to averment 96, the same is denied and

strict proof is demanded at time of trial.



101. Denied. Although the Witheys were aware that Fred Long had a leasehold interest in a
portion of the premises, they were not aware of the exact terms of the lease at the time they
entered into the 1991 agreement and therefore did not “consent” to such terms. F urthermore, the
same is actually immaterial in that what is at issue does not relate to a failure to perform routine
care and maintenance but is associated with ordinary wear and tear which is expressly the
defendants’ responsibility in the 1989 agreement with Mr. Long and which typically is the
landlords’ responsibility. As such, strict proof of the same is demanded at time of trial.

102. For the reasons set forth above, the same is denied and strict proof is demanded at time of

trial,

WHEREFORE, Plaintiffs request that judgment be entered in their favor as per the

requests contained in their civil complaint.

Answer to Counter-Claim

103. Denied. The contract, which speaks for itself, in essence states that if a party needs to
resort to the courts for a breach of contract, such as the Witheys have done per the real estate
taxes and insurance issues, and they are successful in enforcing such rights, as the Witheys were,
then that party is entitled to reasonable attorney’s fees. As such, the same is DENIED and strict
proof demanded at time of trial.

104. The same is immaterial and irrelevant given that Defendants have not asserted any breach
of the 1991 agreement by the Witheys which is required in order for them to recover such fees.

By way of further response, it is also noted that defendants were not successful in many other of



their preliminary objections.

105. Admitted in part, denied in part. First, the same is wholly irrelevant and immaterial.
Second, it is ADMITTED that the Witheys have rejected the defendants unilateral, unfair and
unjust offers of amendments. To the extent such averments implies that the Witheys were
required to accept such amendments and have not been justified in such refusals, the same is
DENIED and strict proof demanded at time of trial.

106. Denied. The Witheys have at all times honored the 1991 agreement and continue to do so.
Strict proof of the same is demanded at time of tr&al.

107. Denied. For the reasons herein set forth the same is DENIED and strict proof is demanded

at time of trial.

WHEREFORE, Plaintiffs request that JUDGMENT be entered in their favor as to

Defendants’ COUNTER-CLAIM.

Additional New Matter

108. That the Witheys have not no’r are they in breach of the 1991 agrecment.

109. That the 1991 agreement only provides reasonable attorney’s fees for the non-breaching
party who successfully pursues and obtains a judicial remedy.

110. That the 1989 lease agreement between Mr. Fred Long and Defendant Shannon Land and
Mining only provides that Mr. Long is responsible to keep the premises in “good order and

repair” from which “ordinary wear and tear” is excepted.




111. That as landlord and record owner of the premises that defendants are responsible to keep
the buildings, leased to Mr. Fred Long, on the premises reasonably maintained.

12. Per the 1991 agreement, the defendants are to convey the “Fred Long Property” with its
buildings in reasonable condition.

113. That when the Witheys entered into the 1991 agreement, they had not reviewed the 1989
lease between Shannon Land and Mining and Mr. Fred Long nor were they aware of its material
terms and conditions.

114. That the Witheys, as part of the 1991 agreement, are to receive with the conveyance of the
Fred Long Farm, all buildings attached thereupon.

115. That the Stage III bonds, subject of the 1991 agreement, should have been released by now.
116. That upon information and belief, defendants have not fully cooperated with DEP to obtain
the release of said Stage III bonds.

117. That the defendants have failed to comply with DEP guidelines and regulations which is
why the Stage IIT bonds have not yet been released.

1 lé. That as to the premises known as the Fred Long Farm, the same is in DEP compliance and
could be released from the Stage III bonds.

119. That per the 1991 agreement, defendants are impliedly required to cooperate and do all
things reasonably necessary to obtain release of the Stage III bonds, subject matter of the 1991

agreement.



| WHEREFORE, Plaintiffs request that JUDGMENT be entered in their favor as to their

CIVIL COMPLAINT, as well as Defendants’ counter-claim, together with the relief

previously requested.

Respectfully Submitted,

T

AherofiG. Noble, Esquire
Ferraraccio & Noble
Attorney for Plaintiffs
301 E. Pine Street
Clearfield, PA 16830
(814)-375-2221

PA LD. No.: 55942




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY,
PENNSYLVANIA
(CIVIL DIVISION)

RICHARD L. WITHEY, and
ZOE E. WITHEY,

PLAINTIFFS,
No.04-_ 1712 -CD

V.

L A S T W N

AL HAMILTON CONTRACTING COMPANY, INC.;) INEQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND )
MINING COMPANY; a Pennsylvania partnership; )
C. ALAN WALKER, an adult individual; and )
SUSAN W. KRINER; a adult individual, )
)
)

DEFENDANTS.

VERIFICATION

We, RICHARD L. WITHEY and ZOE E. WITHEY, Plaintiffs, do hereby swear
and affirm that we have read the foregoing REPLY TO NEW MATTER, ANSWER TO
COUNTER-CLAIM and ADDITIONAL NEW MATTER and that the averments therein
contained are true and correct to the best of our knowledge, information and belief.
Furthermore, we are over the age of 18 years of age and we give this unsworn statement
knowing it is to authorities and subject to the penalties of 18 Pa.C.S.A. 4901.

So made this /é day of W)(/ 227 , 2005.

By;

Lk d 2. My

Richard L. Withey, Plaintiff

7). 2 )zt
i

WIthey, Plaintiff




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)

)
RICHARD L. WITHEY, and )
ZOE E. WITHEY, )
)
PLAINTIFFS, )

) No.04- 1712 -CD
v. )
)

AL HAMILTON CONTRACTING COMPANY, INC.;) IN EQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND )
MINING COMPANY; a Pennsylvania partnership; )
C. ALAN WAILKER, an adult individual; and )
SUSAN W. KRINER; a adult individual, )
)
DEFENDANTS. )
CERTIFICATE OF SERVICE

L, Theron G. Noble, Esquire, attorney for Plaintiffs, does hereby certify that I did mail a true
and correct copy of Plaintiffs’, REPLY TO NEW MATTER, ANSWER TO COUNTER-CLAIM
and ADDITIONAL NE% MATTER, to the below indicated person, being counsel of record for

the defendants, this /g day of al 4 , 2005, via United States Mail, first class,
postage pre-paid as follows: '

William C. Kriner, Esquire
P.O. Box 1425
Clearfield, PA 16830

Respectfully Submitted,

i N

Theron G~ Noble, Esquire
Ferraraccio & Noble
Attorney for Plaintiffs
301 E. Pine Street
Clearfield, PA 16830
(814)-375-2221

PA LD. No.: 55942




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and : No. 04-1712-CD
ZOE E. WITHEY :

Reply to Additional New Matter

of Plaintiffs
Plaintiffs : Filed on behalf of:
:  Defendants
Vs. : Counsel of record for this
: party:
AL HAMILTON CONTRACTING COMPANY, INC; :
a Pennsylvania corporation; SHANNON : William C. Kriner, Esquire
LAND AND MINING COMPANY, a Pennsyl- : 219 East Market Street
vania partnership; C. ALAN WALKER, an ¢ P.O.Box 1425
adult individual; and SUSAN W. KRINER, an : Clearfield, PA 16830
adult ind:vidual : (814) 768-7893

PALD. # 15559

: Counsel of record for
Defendants : Plaintiffs:

i : Theron G. Noble, Esq.
‘ : 301 East Pine Street
Clearfield, PA 16830
(814) 375-2221
PAID. # 55942

William 4 Sha
Pf(.cthOﬂOLer/ terki;f%ourf
S




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and : No.04-1712-CD
ZOE E. WITHEY :

Plaintiffs
Vs.

AL HAMILTON CONTRACTING COMPANY,
INC., a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an
adult individual; and SUSAN W. KRINER, an
adult individual;

Defendants

REPLY TO ADDITIONAL NEW MATTER OF PLAINTIFFS

108. Denied. On the contrary, the Plaintiffs have refused to accept the conveyance
of the properties as contemplated in the 1991 agreement which is a violation of the
agreement.

109. Denied. On the contrary, the remedy for legal fees is engaged “in the event
either party breaches this agreement...” and permits either party “to elect to sue for
damages...” There is no condition that a party suing be “the non-breaching party” as
identified in the Plaintiff’s Additional New Matter.

110. Denied. On the contrary, Mr. Long under the 1989 agreement is: (1)
responsible for “the upkeep of the premises™ [paragraph 3]; (2) to “keep the leased
premises clean and in good order and repair”[paragraph 5]; (3) at the end of the lease
term deliver the premises “in the same good order and repair as when originally leased,

excepting only ordinary wear and tear” [paragraph 5] and (4) while no improvements can



be made without written approval of Lessor, Mr. Long shall perform “ordinary
maintenance of the said premises”. The sum of all these provisions vests in Mr. Long
responsidility for all repair‘and upkeep to the leases premises in a fashion that maintains
the leased premises in the condition it existed in 1989.

111. Denied. For all the reasons set forth in the reply to paragraph 110 above, the
reasonable maintenance of all buildings on the premises leased to Mr. Long in 1989 was
the responsibility of Mr. Long alone. The reply to paragraph 110 is incorporated herein
by reference as if fully set forth herein.

112. Denied. On the contrary, there exists no provision concerning the condition
of buildings on the former Fred Long Farm. The only statement about buildings in
conveying the 66 acres of surface is “with the dwelling buildings thereon” [paragraphs 5
& 6] without identifying what buildings there would be or the condition of said buildings
at the time of conveyance. As further response, if no buildings existed at the time of
cohv;yance, there would be no breach of the requirements of the 1991 agreement.

113. After reasonable investigation, Defendants are without knowledge or
information as to what information the Plaintiffs possessed as to the content of the 1989
agreement with Mr. Long. Strict proof of their lack of knowledge thereof is demanded at
trial. By way of further answer, Plaintiff Zoe Withey is the daughter of Mr. Lgng and was
fully aware of all facts and circumstances leading up to the 1991 lease between Plairtiffs
and Defendants.

114. Admitted in part; denied in part. It is admitted that “dwelling buildings”

existing at the time of conveyance of the 66 acres of surface are to be included, however,



it is denied that the agreement’s language in any way or manner includes an obligation as
to specific buildings or the condition of any buildings as they existed in 1991.

1135. Denied. The Stage III bonds are not released because of the existence of a
pond that has not yet been removed from the property of another.

116. Denied. On the contrary, there are ongoing negotiations with DEP for the
removal of the pond and the release of the bonding obligation with respect to the permit
that covers the Fred Long Farm.

117. Denied. There is not a violation of DEP regulations that require enforcement
action by DEP. Rather, the bond has not been released because of the pond on the
property of another.

118. Denied. The Fred Long property is covered by a mining permit that includes
the pond on the property of another. There can be no legal severance of the Fred Long
property from the permit. By further answer, Defendant Hamilton first proposed in 2001
to amend the agreement of 1991, as was envisioned in the agreement in case of such a
circumstance, so that the conveyance contemplated by the agreement at the release of the
Stage III bonds could be completed.

119. Denied. The release of the Stage III bonds is a condition precedent to the
obligation to convey real property under the 1991 agreement. The 1991 agreement was an
operations agreement whereby Plaintiffs agreed to accept the construction of a new home
in order to leave the 1.14 acres they owned and possessed which enabled Defendant
Hamilton to conduct mining operations on the Fred Long Farm. If mining operations
never occurred or were completed, or if the Stage III bonds were never released, no

obligation existed requiring Plaintiffs or Defendants to convey to each other respective




real estate. There is no implied covenant to obtain release of the bonds on the part of
Hamilton in the 1991 agreement since the enforcement and discharge of mining
regulations is outside the purview of private contracts any private contracts are not
binding on regulators or regulated parties. Nevertheless, Hamilton has been striving since
2001 to have the 1991 agreement amended, as provided in said agreement, to permit the
real property to be conveyed without the release of the Stage I1I bonds.

WHEREFORE, Defendants requests judgment be entered in its favor and against
the Plaintiff on the Plaintiffs’ Complaint and on the Defendant’s Counterclaim as

previously prayed for in the Defendant’s Answer, NewMatter and Counterclaim filed in

Respew submitteﬁ

William C. Kriner"
Attorney for Defendants
PO Box 1425
Clearfield, PA 16830
814-768-7893

ID # 15559

this matter.




Verification

I verify that the foregoing Reply to Additional New Matter of Plaintiffs is true and
correct to the best of my knowledge, information and belief. This statement is made
subject to the penalties of 18 PA. C.S.A. Section 4904 relating to unsworn falsification to
authorities and is given pursuant to the provisions for verification of pleadings as defined
and provided for in Rule 1024 of the Pennsylvania Rules of Civil Procedure.

Al Hamilton Contracting Company
By

C. Alan Walker, President
June 7", 2005




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICEARD L. WITHEY and : No.04-1712-CD
ZOt E. WITHEY :

Plaintiffs
vs.

AL HAMILTON CONTRACTING COMPANY,
INC., a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vanic partrership; C. ALAN WALKER, an
adult incividual; SUSAN W. KRINER, an

adult inciv:dual;

Defendants

CERTIFICATE OF SERVICE

T hereby certify that a copy of the foregoing Reply to Additional New Matter of
Plainiffs was served on the following by regular First Class United States mail on June
, 2005:

Theron G. Noble, Esq.

Ferraraccio & Noble
W%/W\ . / (YA

301 East Pine Street

Clearfield, PA 16830
William C. Kriner, Esq.
Attomey for Defendants




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA
(CIVIL DIVISION)

RICHARD L. WITHEY, and
ZOE E. WITHEY,

PLAINTIFFS,

No.04- [#/2— o

AL HAMILTON CONTRACTING COMPANY, INC.; IN EQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND :

MINING COMPANY; a Pennsylvania partnership;

C. ALAN WALKER, an adult individual; SUSAN

W. KRINER; a adlt individual; and THE ESTATE

OF ANNE WALKER MACKO,

V.

DEFENDANTS.

Type of Pleading:

MOTION FOR LEAVE
OF COURT TO AMEND
CIVIL COMPLAINT

Filed By:

Plaintiffs

Counsel of Record:

: Theron G. Noble, Esquire
' Fl L E D,\/o Ferraraccio & Noble
(e : 301 East Pine Street
m J Yo Clearfield, PA 16830
JUN 222005 : (814)-375-2221

(b@ Vi'iam A. Shaw PA LD.#: 55942

ool SRV ;. Clerk of Courts




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION) F, L E D

RICHARD L. WITHEY, and S0 AN
ZOE E. WITHEY, JUN 2 4 2005
William A. Shaw

PLAINTIFFS,

No.04-_ 1712 -CD
V.

AL HAMILTON CONTRACTING COMPANY, INC;
a Pennsylvania corporation; SHANNON LAND AND
MINING COMPANY; a Pennsylvania partnership;

C. ALAN WALKER, an adult individual; and

SUSAN W. KRINER; a adult individual.

IN EQUITY AND AT LAW

u

S N e N e N N SN N S N S

DEFENDANTS.

J RULE RETURNABLE

Now, this %f day of un~ , 2005, upon consideration of the attached
Plaintiff’s MOTION FOR LEAVE OF COURT TO AMEND CIVIL COMPLAINT, a
RULE is hereby issued upon the Defendants to SHOW CAUSE why the PETITION
should not be granted. RULE RETURNABLE, for filing written response, is set for the
\_g_*‘\ day of %nw@,q/ , 2005 and argument on the MOTION set for the &> day of

—Jaly 20088 & a0 A M., in Courtroom No. 1 , Clearfield County
Courthduse, Clearfield, Pennsylvania.

NOTICE

A PETITION HAS BEEN FILED AGAINST YOU IN COURT. IF YOU WISH TO DEFEND
AGAINST THE CLAIMS SET FORTH IN THE FOLLOWING PETITION YOU SHOULD DO SO BY
ENTERING A WRITTEN APPEARANCE PERSONALLY OR BY ATTORNEY AND FILING IN
WRITING WITH THE COURT YOUR DEFENSES OR OBJECTIONS TO THE MATTER SET FORTH
AGAINST YOU. YOU ARE WARNED THAT IF YOU FAIL TO DO SO THE CASE MAY PROCEED
WITHOUT YOU AND AN ORDER MAY ENTERED AGAINST YOU BY THE COURT WITHOUT
FURTHER NOTICE FOR RELIEF REQUESTED BY THE PETITION. YOU MAY LOSE RIGHTS
IMPORTANT TO YOU.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO NOT HAVE A
LAWYER OR CAN NOT AFFORD ONE, GO TO OR TELEPHONE THE OFFICE SET FORTH
BELOW TO FIND OUT WHERE YOU CAN GET LEGAL HELP.

y Thg Court,
i s
U

Judge...

Court Administrator
Second & Market Streets
Clearfield, PA 16830
(814)-765-2641

Prothonotary/Clerk fC

Oourts

71 Moble



IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)
)
RICHARD L. WITHEY, and )
ZOE E. WITHEY, )
)
PLAINTIFFS, )
) No.04-_ 1712 -CD
V. )
)
AL HAMILTON CONTRACTING COMPANY, INC.;) IN EQUITY AND AT LAW

a Pennsylvania corporation, SHANNON LAND AND )
MINING COMPANY; a Pennsylvania partnership, )
C. ALAN WALKER, an adult individual; and )
SUSAN W. KRINER; a adult individual, )
)
)

DEFENDANTS.

MOTION FOR LEAVE OF COURT TO AMEND CIVIL COMPLAINT

AND NOW, comes the Plaintiffs, Richard L. Withey and Zoe E. Withey, by and through their
counsel of record, Theron G. Noble, Esquire of Ferraraccio & Noble, who avers as follows in

support of their MOTION FOR LEAVE OF COURT TO AMEND CIVIL COMPLAINT:

Background

1. That a CIVIL COMPLAINT was filed in this matter on October 29, 2004.

2. That the crux of the case involves a contract case in which the parties were to convey to each

other some real estate after coal removal operations were completed on one of the parcels.



3. One of the “side” but important issues is whether mineral rights, namely gas rights, were to be

conveyed to Plaintiffs in the parcel they were to receive.

4. Tied with the gas right issue, Plaintiffs sought in their civil complaint an accounting for gas
royalﬁes which were received from the time Plaintiffs claimed they should have been owner of

the parcel which generated said royalties.

5. That defendants filed timely preliminary objections alleging in pertinent part that (i) as a
matter of law Plaintiffs were not entitled to the gas rights and (ii) a request for an accounting was

not the correct procedural vehicle to make such a claim.

6. On March 22, 2005, this honorable court ruled on said preliminary objections, in pertinent

part stating as follows (see Paragraph 3 of said ORDER):

DEFENDANT’S PRELIMINARY OBJECTIONS TO COUNT VII OF THE
PLAINTIFF’S COMPLAINT WHEREIN THE PLAINTIFFS ARE
REQUESTING AN ACCOUNTING AS TO OIL AND GAS PROCEEDS IS
HEREBY GRANTED. PLAINTIFF’S REQUEST FOR AN ACCOUNTING IS
DISMISSED. THIS RULING IS BASED UPON THE COURT’S REVIEW OF
THE LANGUAGE IN PARAGRAPH #5 OF THE AGREEMENT ENTERED
INTO BETWEEN THE PARTIES (EXHIBIT “A” TO PLAINTIFF’S
COMPLAINT) WHEREIN IT STATES THAT THE DEFENDANT
“HAMILTON WILL ARRANGE FOR THE CONVEYANCE OF SURFACE OF
THE FORMER FRED LONG FAR...”(EMPHASIS ADDED) TO THE
PLAINTIFFS. SURFACE IS A DISTINCT INTEREST IN REAL ESTATE
UNDER PENNSYLVANIA LAW AND BY IMPLICATION ALSO INCLUDES
THE RIGHT OF SURFACE SUPPORT. SMITH V. GLEN ALDEN COAL CO.,

N -



32 A.2d 227 (Pa. 1943). HOWEVER, ABSENT SPECIFIC LANGUAGE TO
THE CONTRARY, THE USE OF THE WORD SURFACE CANNOT BE
INTERPRETED TO REQUIRE , AS A MATTER OF LAW, THAT
DEFENDANTS CONVEY THE OIL AND GAS RIGHTS TO THE
PLAINTIFFS. AS THE COURT HAS DETERMINED THAT THE
PLAINTIFFS HAVE NO RIGHT UNDER THE TERMS OF THE
AGREEMENT TO A CONVEYANCE OF THE OIL AND GAS RIGHTS,
THEIR REQUEST FOR AN ACCOUNTING OF ANY MONIES RECEIVED
UNDER ANY OIL AND GAS LEASE BY AND OF THE DEFENDANTS IS
MOOT.

7. In paragraph 2 of said ORDER, the Court had already determined that the facts of this

situation do not meet the criteria for an accounting.

8. That Defendants filed a timely responsive pleading to the CIVIL COMPLAINT, Plaintiffs
responded by timely filing a reply to new matter and raising additional new matter to which

defendants have timely responded. As such, pleadings are now closed.
9. That Plaintiffs now seek to include in their CIVIL COMPLAINT a request that gas and oil
rights not be reserved in the conveyance from defendants to plaintiffs and that such request not

be part and parcel of a request for an accounting.

Amendment I: Averment 47

10. That Plaintiffs seek to amend averment 47 so that it would read as follows:



47. That defendants should be ordered to convey the Fred Long property to
the Witheys, only excepting and reserving coal, solely excepting any such
reservations which appeared in the chain of title as of the time the 1991

agreement was entered.

11. It is Plaintiffs’ position, as the Court stated in its opinion, that surface is a distinct interest in
real estate but the oil and gas rights are included with the surface unless they have been

previously separated. Hutchinson v. Kline, 199 Pa. 564 (1901).

12, In the case presently before the Court, the gas rights have always been part and parcel of the
surface and should be included in the conveyance sought by the Plaintiffs, unless the gas rights
had been separated from the surface prior to the 1991 agreement, which the Plaintiffs allege did

not occur and in support hereof offer the following information as to the relevant chain of title:

The first separation of any interest from the surface of these premises occurred in
1883, when Moses Wise, et.al., conveyed the “coal rights” to S. R. Peale, by deed
recorded at 35-32. In this conveyance from Moses Wise to S.R. Peale, nothing
other than “all the coal” was conveyed. All other conveyances of the surface
“excepted and reserved” the coal rights.

As to conveyances concerning coal and other minerals, for the first time, in 1899,
Bloomington Coal and Coke Company, for whom S.R. Peale was president,
conveyed to Peale, Peacock & Kerr, “all the coal and other minerals” in the
subject premises. This was recorded at Deed Book 104-419. It references the
deed recorded at Book 35, page 32. However, “and other minerals” was not
included in the Moses Wise to S.R. Peale.




Defendant Shannon Land and Mining then obtained some of the coal rights from
Peale Peacock & Kerr by deed of 1954, recorded at Book 436, page 3. Shannon
Land and Mining then united the title to coal rights to the surface by deed of 1988,
recorded at Book 1258, page 349.
13. The only reference to any “minerals” in the chain of title for the subject premises was the
1899 conveyance from Bloomington Coal and Coke Company to Peale, Peacock & Kerr.

However, in the S.R. Peale, i.e. Bloomington Coal and Coke Company, chain of title, the only

interest was “all the coal” per the 1883 conveyance by Moses Wise, et.al..

14. Based upon the chain of title, Plaintiffs herein allege that 1991 agreement, stating that they
are to receive the surface, therefore means they are to get all interests in the premises solely

excepting the coal rights which were removed from the chain of title in 1883.

15. Plaintiffs do not contest that they are only to receive the “surface” of the Fred Long Farm.
However, to be perfectly clear, the oil and gas, and everything else other than coal, travel with
the surface in that there has not been any severance of these items in the surface of the Fred Long

Farm chain of title.

16. To put this another way, Plaintiffs do not seek to have gas, oil or other mineral rights
included in the conveyance, only that defendants not be permitted to “except and reserve” as they
have proposed to do. Plaintiffs only seek the surface rights from which no legitimate basis can

be made to except and reserve anything other than coal.



Amendment II: Unjust Enrichment

16. As a side point, if the Plaintiffs are entitled to (i) the surface without any exception except
for coal; and (ii) a conveyance earlier then when it receives the same, then defendants have

breached the 1991 agreement.

17. As a result of that breach by the defendants, they have been unjustly enriched by any money

they received incidental to the gas leases starting from the point in time that the surface should

have been conveyed.

18. As such, Plaintiffs should be entitled to seek compensation for the this money which have

unjustly enriched the defendants.

19. Plaintiffs request they be permitted to plead a count for unjust enrichment, being Count V,

replacing the initial request for an accounting,



Request for Certification

19. Given the dynamics of the Fred Long Farm, the issue concerning the gas rights is a

controlling question of law the resolution of which will materially advance this matter.

20. In the event that this Honorable Court does not agree with the Plaintiffs position, a position
upon which Plaintiffs are convinced they are legally and factually correct, Plaintiffs respectfully

request that this Court certify this issue for appeal pursuant to Pa.R.A.P. 1312.

21. Plaintiffs understand and acknowledge this Court’s ruling on this point concerning the
Preliminary Objections. However, in that the same was coupled with the request for accounting,
and not presented with chain of title information which was not of record at that time, Plaintiffs

request this amendment or in the alternative that this matter be certified

WHEREFORE, Plaintiffs request that they either be granted leave of Court to amend
their civil complaint; or the issue as to what travels with the surface be certified for appeal.

Respectfully Submitted,

T %

THeron G. Nbf€, Esquire
Ferraraccio & Noble
Attorney for Plaintiffs
301 E. Pine Street
Clearfield, PA 16830
(814)-375-2221

PA1D. No.: 55942




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)
' )
RICHARD L. WITHEY, and )
ZOE E. WITHEY, )
)
PLAINTIFFS, ) .
) No. 04-_ _1712 -CD
v. )
)
AL HAMILTON CONTRACTING COMPANY, INC.;) IN EQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND )
MINING COMPANY; a Pennsylvania partnership; )
C. ALAN WALKER, an adult individual; and )
SUSAN W. KRINER,; a adult individual, )
| )
DEFENDANTS. )
CERTIFICATE OF SERVICE

I, Theron G. Noble, Esquire, attorney for Plaintiffs, does hereby certify that I did mail a true
and correct copy of Plaintiffs’ MOTION FOR LEAVE OF COURT TO AMEND CIVIL
COMPLAINT, to the below indicated person, being counsel of record for the defendants, this

21st day of  June » 2005, via United States Mail, first class, postage pre-
paid as follows:

William C. Kriner, Esquire
P.O. Box 1425
Clearfield, PA 16830

Respectfully Submitted,

e

Theron &. Noble, Esquire
Ferraraccio & Noble
Attorney for Plaintiffs
301 E. Pine Street
Clearfield, PA 16830
(814)-375-2221

PA1D. No.: 55942




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA
(CIVIL DIVISION)

RICHARD L. WITHEY, and
ZOEE. WITHEY,

PLAINTIFFS,

No. 04- / ?/ Z2— -CD

AL HAMILTON CONTRACTING COMPANY, INC.; IN EQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND :

MINING COMPANY; a Pennsylvania partnership;

C. ALAN WALKER, an adult individual; SUSAN

W. KRINER; a adlt individual; and THE ESTATE

OF ANNE WALKER MACKO,

V.

DEFENDANTS.
Type of Pleading:
CERTIFICATE OF SERVICE
Filed By:
Plaintiffs
Counsel of Record:
Theron G. Noble, Esquire
Ferraraccio & Noble
: 301 East Pine Street
/\/ Clearfield, PA 16830
F I)LED : (814)-375-2221
PALD#: 55942
m [ Q54
JUN 29 2005 ;
William A. Shaw

prothonotary/Clerk of Courts
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IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)

)
RICHARD L. WITHEY, and )
ZOE E. WITHEY, )
)
PLAINTIFFS, )

) No. 04- 1712 -CD
V. )
)

AL HAMILTON CONTRACTING COMPANY, INC.;) IN EQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND )
MINING COMPANY; a Pennsylvania partnership; )
C. ALAN WALKER, an adult individual; and )
SUSAN W. KRINER; a adult individual, )
)
DEFENDANTS. )
CERTIFICATE OF SERVICE

I, Theron G. Noble, Esquire, attorney for Plaintiffs, does hereby certify that I did mail a true
and correct copy of the RULE RETURNABLE issued upon Plaintiffs’ MOTION FOR LEAVE
OF COURT TO AMEND COMPLAINT to the below indicated person, being counsel of record
for the defendants, this 28th day of  June , 2005, via United States Mail,
first class, postage pre-paid as follows:

William C. Kriner, Esquire
P.O. Box 1425
Cleartield, PA 16830

Respectfully Submitted,

T e %

Theron G. NeBle, Esquire
Ferraraccio & Noble
Attorney for Plaintiffs
301 E. Pine Street
Clearfield, PA 16830
(814)-375-2221

PA ID. No.: 55942
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and
ZOE E. WITHEY

Plaintiffs

VS.

AL HAMILTON CONTRACTING COMPANY, INC.;

a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an
adult individual, and SUSAN W. KRINER, an
adult individual

- Defendants

No. 04-1712-CD
Motion for Continuance

Filed on behalf of:
Defendants

Counsel of record for this

party:

William C. Kriner, Esquire

219 East Market Street
P. O. Box 1425
Clearfield, PA 16830
(814) 592-0637
PA1D. #15559

Counsel of record for
Plaintiffs:

Theron G. Noble, Esq.
301 East Pine Street
Clearfield, PA 16830
(814) 375-2221
PA1D. # 55942

FELEDM

J%/L 052005 C @

William A. Shaw
Prothonotary/Clerk of Courts

KnW
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and . No.04-1712-CD
ZOE E. WITHEY -

Plaintiffs
Vvs.

AL HAMILTON CONTRACTING COMPANY,
INC., a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an

adult individual; and SUSAN W. KRINER, an
adult individual;

' Defendants

MOTION FOR CONTINUANCE

NOW COMES, the Defendants in the above captioned matter, requesting the
Honorable Court for a continuance, and in support thereof, sets forth the following:

1. That on 24 June, 2005, the Court issued a Rule Returnable against Defendants
based on a Motion for Leave of Court to Amend Civil Complaint filed by the Plaintiffs.

2. That the Rule requires a written response by 15 July 2005 and sets argument on
the Motion for 22 July 2005.

3. That the Rule was served on counsel for the Defendant by regular mail on 28
June 2005.

4. That the Rule was received by counsel for the Defendant on 29 July 2005.

5. That counsel for the Defendants is scheduled for a continuing legal education
seminar in Harrisburg on 22 July 2005.

6. That counsel for the Defendants will be out of the country on a Christian

mission trip from 26 July to 12 August 2005.




{¢

7. That the Defendants have not requested any prior continuances in this matter.

8. That the granting of a continuance with not be prejudicial to Plaintiffs.

9. That the Defendants request a continuance of the argument on the matter of
Motion for Leave to Amend Civil Complaint until 15 August 2005 or a date as soon
thereafter as convenient to the Honorable Court.

10. That a form of Order required by Clearfield County Local Rules of Court
208.3(b) (1) and (5) is attached hereto.

11. That a form of Certification required by Clearfield County Local Rules of
Court 208.2(d) is attached hereto.

WHEREFORE, Defendants request the Honorable Court for a continuance of the

argument now set for 22 July 2005.

Respectfully submitted,

-~

W

William C. Kriner
Attorney for Defendants
PO Box 1425
Clearfield, PA 16830
(814) 592-0637

PAID # 15559
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IN TEE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and No. 04-1712-CD
ZOE E. WITHEY :

Plaintiffs
vS.

AL HAMILTON CONTRACTING COMPANY,
INC., a Pennsylvania corporation, SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an
adult individual; and SUSAN W. KRINER, an
adult individual;

Defendants

ORDER

R N . ’

-'}, i 2 81’ - , , s . R - -
AND NéW, this & day of July, 2005, upon consideration of the foregoing

”
’

Motion for Continuance, it is hereby ORDERED that the argument shall be held on the
Motion for Leave to Amend Civil Complaint on the / g  day of August, 2005, at
[ A0, f.M., in Courtroom No. | , Clearfield County Courthouse, and notice of

this Order shall be provided to all parties by the moving party.

BY THE CO

William A. Shaw
Protnonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and :  No. 04-1712-CD
ZOE E. WITHEY :

Plaintiffs
Vvs.

AL HAMILTON CONTRACTING COMPANY,
INC., a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an
adult individual; and SUSAN W. KRINER, an
adult individual,

Defendants

CERTIFICATION

The undersigned, William C. Kriner, Esq., Attorney for Defendants, hercby

certifies to the Court that on Tuesday morning, 5 July 2005, he discussed the filing of the

foregoing Motion with Theron G. Noble, Esq., Attorney for the Plaintiffs, seeking to
obtain concurrence with this Motion. Mr. Noble denied concurrence.

This certification is made in compliance with Clearfield County Local Rule of

Court No. 208.2(d).

U

)

William C. Kriner
Attorney for Defendants
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and : No.04-1712-CD
ZOE E. WITHEY :

Plaintiffs

VS.

AL HAMILTON CONTRACTING COMPANY,
INC,, a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an

adult individual; SUSAN W. KRINER, an

adult individual,

Defendants

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Motion for Continuance, Certi<ication
& Order were served on the following by regular First Class United States mail on July 3,

S

2005:
i
Theron G. Noble, Esq.
Ferraraccio & Noble
301 East Pine Street

Clearficld, PA 16830 ‘
W s
7 (%V& . ( AANA~

William C. Kriner, Esq.
Attorney for Defendants
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and
ZOE E. WITHEY

Plaintiffs

VS.

AL HAMILTON CONTRACTING COMPANY, INC.;

a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an
adult individual, and SUSAN W. KRINER, an
adult individual

Defendants

No. 04-1712-CD
Certificate of Service

Filed on behalf of:
Defendants

Counsel of record for this

party:

William C. Kriner, Esquire

219 East Market Street

P. 0. Box 1425

Clearfield, PA 16830
(814) 592-0637

PALD. #15559

Counsel of record for
Plaintiffs:

Theron G. Noble, Esq.
301 East Pine Street
Clearfield, PA 16830
(814) 375-2221

PA LD. #55942

5 Eﬁw

JL0720 Hib

William A. Shay

Prothonotary/Cle K of Coyurrg
~ourts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and :  No. 04-1712-CD
ZOE E. WITHEY :

Plaintiffs

VS.

AL HAMILTON CONTRACTING COMPANY,
INC., a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an

adult individual; SUSAN W. KRINER, an

zdult individual;

Defendants

CERTIFICATE OF SERVICE

I hereby certify that the Order dated July 6, 2005, scheduling argument on Motion
for Leave to Amend Civil Complaint was served on the following by regular First Class
United States mail on July 7, 2005:

Theron G. Noble, Esq.
Ferraraccio & Noble
301 East Pine Street

Clearfield, PA 1683% O &/‘M

William C. Kriner, Esq.
Attorney for Defendants




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and
ZOE E. WITHEY

Plaintiffs

Vs,

AL HAMILTON CONTRACTING COMPANY, INC ;

a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania pertnership; C. ALAN WALKER, an
adult individual; and SUSAN W. KRINER, an
adult individual

Defendants

No. 04-1712-CD

Defendant’s Answer and Legal Memorandum in
Opposition to Plaintiffs’ Motion for Leave of
Court to Amend Civil Complaint

Filed on behalf of:
Defendants

Counsel of record for this

party:

William C. Kriner, Esquire

219 East Market Street

P. O. Box 1425

Clearfield, PA 16830
(814) 768-7893

PALD. # 15559

Counsel of record for
Plaintiffs:

Theron G. Noble, Esq.
301 East Pine Street
Clearfield, PA 16830
(814) 375-2221
PALD. #55942

FILED*.

iSA
J%ﬁszoos e

William A. Shaw
Pkathonoiary/@lerk of Couris



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and : No.04-1712-CD
ZOE E. WITHEY :

Plaintiffs
Vs.

AL HAMILTON CONTRACTING COMPANY
INC,, a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an
adult individual; and SUSAN W. KRINER, an
adult individual;

>

Defendants

ANSWER TO MOTION FOR LEAVE OF COURT TO AMEND CIVIL
COMPLAINT

NOW COMES, Defendants in the above captioned action with an Answer to the
Plaintiffs’ Motion for Leave of Court to Amend Civil Complaint as follows:

1. Admitted.

2. Denied. On the contrary, it is alleged, that the agreement between the parties of
1991 is an operations agreement whereby Plaintiffs exchanged mining right prohibitions
in and around their 1.14 acres in consideration for Defendant Hamilton erecting for them,
without cost, a new dwelling in which they could live rent free. The exchange of real
property by conveyance was not the “crux” of the contract between the parties but was
conditioned on matters that were not in existence at the time of the agreement between

the parties.



3. Denied. On the contrary, it is alleged that the plain language of the agreement
states that the Plaintiffs were to receive “surface only” of the Fred Long Farm in the
event conditions were met to permit the exchange of real property between the parties.
No oil, gas, coal, clay, fireclay or any minerals of any nature and kind were to be
conveyed by deed exchange to the Plaintiffs by Defendants.

4. Denied. On the contrary, it is alleged, that since no conveyance of anything but
surface was to be made to the Plaintiffs, tt;ere is no right or authority for the Plaintiffs to
be entitled to an accounting for oil and gas revenues obtained by the Defendant or any
other parties. Count VII of the Plaintiffs’ Complaint was dismissed by the Court in the
22 March 2005 Order.

5. Admitted.

6. Admitted.

7. Denied. On the contrary, it is alleged that Paragraph 2 of the Order of 22 March
2005 deals with Count V of the Plaintiffs’ Complaint which concerns an accounting for
barn damage. The Court’s granting of the preliminary objection was based on the failure

of Plaintiffs to mect the legal standards for an accounting under Williams v. Finlow,

Mueller & Co., 292 Pa. 244, 141A.47(1928). The decision to dismiss is not based on the
“facts of the situation” as alleged by the Plaintiffs but on the legal relationship of the
parties under the 1991 agreement.

8. Admitted.




9 through 21. The allegations in these paragraphs go to the subject matter of the
proposed amendments by the Plaintiffs as well as a request to certify for appeal, and are
not allegations of why or whether a right to amend should be granted by the Honorable
Court. To the extent an answer is required, they are denied. By way of further answer,
and further enunciated and argued in the legal memorandum accompanying this answer,
the Defendants allege:

(a) The cause of action represented in Count VII of the Plaintiffs’ Complaint was

dismissed as a matter of law;

(b) Recitation of additional facts does not change the legal relationship of the

Parties in the 1991 agreement;

(c) Recitation of additional facts does not create additional legal rights for

Plaintiffs;

(d) Plaintiffs’ Motion is no more than a legal challenge to the Court’s 22 March

2005 decision;

(e) The 22 March 2005 Order of the Court was an interlocutory Order;

() Plaintiffs have failed to properly and timely attempt to appeal an interlocutory

order;

(g) The cause of action dismissed in Count VII of the Plaintiffs’ Complaint does

not meet any of the criteria for appealing interlocutory orders;

(h) The cause of action in Count VII of the Plaintiffs’ Complaint does not involve

a controlling question of law where there is substantial ground of difference of

opinion in the Commonwealth.



WHEREFORE, the Motion for Leave of Court to Amend Civil Complaint filed

by the Plaintiffs must be denied.

~

Respectfully submitte

d
il e,
William C. Kriner '
Attorney for Defendants
P. O. Box 1425
Clearfield, PA 16830

PAID. #15559



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and . No. 04-1712-CD
ZOE E. WITHEY :

Plaintiffs
vs.

AL HAMILTON CONTRACTING COMPANY,
INC.,, a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an

adult individual; SUSAN W. KRINER, an

adult individual;

Defendants

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Defendants’ Answer and Legal
Memorandum in Opposition to Plaintiffs’ Motion for Leave of Court to Amend Civil

Complaint was served on the following by regular First Class United States mail on J uly
14th, 2005:

Theron G. Noble, Esq.
Ferraraccio & Noble
301 East Pine Street
Clearfield, PA 16830

méw

William C. Kriner, Esq.
Attorney for Defendants
P.O. Box 1425
Clearfield, PA 16830
(814) 768-7893

PAID # 15559




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

RICHARD 1.. WITHEY, et al

VS. : NO. 04-1712-CD
AL HAMILTON CONTRACTING
COMPANY, INC., et al

ORDETR

NOW, this 19th day of August, 2005, following
argument on the Plaintiffs' Motion to Amend Civil Complaint; the
Court noting that the Court has previously determined by
implication that the issues contained in the proposed Amended
Complaint relative oil and gas rights are not valid, it is the
ORDER of this Court that said motion be and is hereby denied.

BY THE COURT,

g

> “*HJZLQZ‘
President Judge

T

FILED

22

William A. Shaw
Prothonotary/Clerk of Courts

mso%%/ Aegs. Vol
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

RICHARD L. WITHEY and
ZOE E. WITHEY

-VS-~ : No. 04-1712-cp
AL HAMILTON CONTRACTING :
COMPANY, INC., a
Pennsylvania corporation;
SHANNON LAND AND MINING
COMPANY, a Pennsylvania :
partnership; C. ALAN WALKER,:
an adult individual; and :
SUSAN W. KRINER, an adult
individual
ORDE'R

Now, this 30th day of August, 2005, it is the
ORDER of this Court that the Plaintiffs' request that the
Court certify the issues contained within the Plaintiffs’
amended complaint for appeal pursuant to Rule 1312 of

Appellate Procedure be and is hereby denied.

BY THE COURT,

FELE

OéP 01 2005

William A. Shaw
PMmewmmmCmm@D




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)
RICHARD L. WITHEY, and
ZOE E. WITHEY,
PLAINTIFES,
No. 04- 1712 -CD
V.
AL HAMILTON CONTRACTING COMPANY, INC.; IN EQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND :
MINING COMPANY;; a Pennsylvania partnership;
C. ALAN WALKER, an adult individual; SUSAN
W. KRINER; a adlt individual; and THE ESTATE
OF ANNE WALKER MACKO,
DEFENDANTS.
Type of Pleading:
NOTICE OF SERVICE
Filed By:
Plaintiffs

Counsel of Record:

Theron G. Noble, Esquire
Ferraraccio & Noble

301 East Pine Street
Clearfield, PA 16830
(814)-375-2221

PA L.D.#: 55942

Villiam A Shaw
Prothonotary/Clerk of Courts




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)
)
RICHARD L. WITHEY, and )
ZOE E. WITHEY, )
| )
‘ PLAINTIFFS, )
) No. 04- 1712 -CD
V. )
)
AL HAMILTON CONTRACTING COMPANY, INC.;) IN EQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND )
MINING COMPANY; a Pennsylvania partnership; )
C. ALAN WALKER, an adult individual; and )
SUSAN W. KRINER; a adult individual, )
)
DEFENDANTS. )

TO: William A. Shaw, Prothonotary '

NOTICE OF SERVICE

I, Theron G. Noble, Esquire, attorney for Plaintiffs, does hereby certify that I did mail a true
and correct copy of Plaintiffs’ FIRST SET OF DISCOVERY MATERIALS, to the below

indicated person, being counsel of record for the defendants, this 29th day of September__,
2005, via United States Malil, first class, postage pre-paid as follows:

William C. Kriner, Esquire
P.O. Box 1425
Clearfield, PA 16830

"P(h?(ouﬁ.’m)ble, Esquire

Ferfaraccio & Noble
Attorney for Plaintiffs
301 E. Pine Street
Clearfield, PA 16830

(814)-375-2221
PALD. No.: 55942




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)
RICHARD L. WITHEY, and
ZOE E. WITHEY,
PLAINTIFFS,
No. 04-__ 1712 -CD
V.
AL HAMILTON CONTRACTING COMPANY, INC ; IN EQUITY AND AT LAW

a Pennsylvania corporation; SHANNON LAND AND :
MINING COMPANY; a Pennsylvania partnership;

C. ALAN WALKER, an adult individual; SUSAN

W. KRINER; a adlt individual; and THE ESTATE

OF ANNE WALKER MACKO,

DEFENDANTS.

Type of Pleading:

NOTICE OF SERVICE

Filed By:

Plaintiffs

Counsel of Record:

Theron G. Noble, Esquire
Ferraraccio & Noble
301 East Pine Street
. Clearfield, PA 16830
- i L =i v : (814)-375-2221
M losag Y PALD#: 55942 ‘
Ak™2 2 200 : _

William A Shaw
Prothonotary/Clerk of Coyrtg



IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)
)
RICHARD L. WITHEY, and )
ZOE E. WITHEY, )
)
PLAINTIFFS, )
)  No.04-__1712 -CD
V. )
)

AL HAMILTON CONTRACTING COMPANY, INC.;) IN EQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND )
MINING COMPANY; a Pennsylvania partnership; )

C. ALAN WALKER, an adult individual; and )

SUSAN W. KRINER; a adult individual, )

. )

DEFENDANTS. )
CERTIFICATE OF SERVICE

I, Theron G. Noble, Esquire, attorney for Plaintiffs, does hereby certify that I did propound on
all defendants Plaintiffs’ THIRD SET OF DISCOVERY MATERIALS, to the below indicated
person, being counsel of record for the defendants, this 20th day of  March , 2005,
via United States Mail, first class, postage pre-paid as follows:

William C. Kriner, Esquire
P.O. Box 1425
Clearfield, PA 16830

Respectfully Submitted,

Theron G-NGble, Esquire
Ferraraccio & Noble
Attorney for Plaintiffs
301 E. Pine Street
Clearfield, PA 16830
(814)-375-2221

PA LD. No.: 55942




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)

RICHARD L. WITHEY, and
ZOEE. WITHEY,

PLAINTIFFS,

V.

AL HAMILTON CONTRACTING COMPANY, INC.;

b

a Pennsylvania corporation, SHANNON LAND AND :

MINING COMPANY; a Pennsylvania partnership;
C. ALAN WALKER, an adult individual; and
SUSAN W. KRINER,; a adult individual

DEFENDANTS.

No. 04-__ 1712 -CD

IN EQUITY AND AT LAW

Type of Pleading:

MOTION TO COMPEL

Filed By:

Plaintiffs

Counsel of Record:

Theron G. Noble, Esquire
Ferraraccio & Noble

301 East Pine Street
Clearfield, PA 16830
(814)-375-2221

PA1D.#: 55942

NOQ
FILED
MAY 02 2006 @

William A. Shaw
prathonotary/Glerk of Courts



IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA
(CIVIL DIVISION)

RICHARD L. WITHEY, and
ZOE E. WITHEY,

PLAINTIFFS,

No.04-__ 1712 -CD
V.

AL HAMILTON CONTRACTING COMPANY, INC.;
a Pennsylvania corporation; SHANNON LAND
AND MINING COMPANY:; a Pennsylvania
partnership; C. ALAN WALKER, an adult
individuai; and SUSAN W. KRINER; a adult
individual,

DEFENDANTS.

IN EQUITY AND AT LAW

-

N N i N N N PN

RULE TO SHOW CAUSE

Now, this 32\0 day of MG,L\ , 2006, upon consideration of the
attached Defendant’s MOTION TO COMPEL , a RULE is hereby issued upon the
Plaintiff to SHOW CAUSE why the MOTION should not be Qranted RULE
RETURNABLE, for filing written response, is set for the .b_ lay of Mc\q
2006 and argument on the MOTION set for the lgt® day of M- ne , 2006, at

i :0D , A .M., in Courtroom No. ] , Clearfield County Courthouse, Clearfield,
Pennsylvania.

>

NOTICE

A PETITION HAS BEEN FILED AGAINST YOU IN COURT. IF YOU WISH TO DEFEND
AGAINST THE CLAIMS SET FORTH IN THE FOLLOWING PETITION YOU SHOULD DO SO BY
ENTERING A WRITTEN APPEARANCE PERSONALLY OR BY ATTORNEY AND FILING IN
WRITING WITH THE COURT YOUR DEFENSES OR OBJECTIONS TO THE MATTER SET FORTH
AGAINST YOU. YOU ARE WARNED THAT IF YOU FAIL TO DO SO THE CASE MAY PROCEED
WITHOUT YOU AND AN ORDER MAY ENTERED AGAINST YOU BY THE COURT WITHOUT
FURTHER NOTICE FOR RELIEF REQUESTED BY THE PETITION. YOU MAY LOSE RIGHTS
IMPORTANT TO YOU.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO NOT HAVE A
LAWYER OR CAN NOT AFFORD ONE, GO TO OR TELEPHONE THE OFFICE SET FORTH
BELOW TO FIND OUT WHERE YOU CAN GET LEGAL HELP.

Court Administrator F I L E g

Second & Market Streets ﬁ(
Clearfield, PA 16830 Y 05 2008

(814)-765-2641 _
William A. Shaw

By The Court,

iec

udge/..

Prothonotary/Clerk of Colrt



IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)

)
RICHARD L. WITHEY, and )
ZOE E. WITHEY, )
)
PLAINTIFFS, )

) No. 04- 1712 -CD
V. )
)

AL HAMILTON CONTRACTING COMPANY, INC.;) IN EQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND )
MINING COMPANY; a Pennsylvania partnership; )
C. ALAN WALKER, an adult individual; and )
SUSAN W. KRINER; a adult individual, )
)
DEFENDANTS. )
MOTION TO COMPEL

AND NOW, comes the Plaintiffs, Richard L. Withey and Zoe E. Withey, by and through their
counsel of record, Theron G. Noble, Esquire of Ferraraccio & Noble, who avers as follows in

support of their MOTION TO COMPEL:

Background

1. That a CIVIL COMPLAINT was filed in this matter on October 29, 2004.

2. That the crux of the case involves a contract case ivn which the parties were to convey to each
other some real estate after coal removal operations were completed on one of the parcels.

3. Plaintiffs have been and are engaging in discovery which so far has included propounding

three sets of interrogatories and requests for production on the defendants.




4. Although Defendants have responded, usually in a timely manner, they have objected to
various requests for various reasons.

5. Rather than “piecemeal” the defendant’s various discovery objections, Plaintiffs bring forward
all Defendant’s objections for which Plaintiffs believe discovery should be permitted.

6. Plaintiffs in their first set of discovery materials included a “request for production of
documents” which therein included true and correct copies of (i) all documents submitted by any
of the defendants to any governmental agency in application for a mining permit for the
“Bloomington job” (SEE REQUEST #6 ); (ii) of the permit or permits issued by any
governmental agency to any of the defendants concerning the “Bloomington Job” (SEE
REQUEST #7); and (iii) any authorizations which were received by, given to or given by any of
the defendants which enable or assisted any of the defendants in receiving a permit or permits for

the “Bloomington Job”. A true and correct copy of Plaintiffs’ said requests as well as

Defendants’ Objections thereto is attached as Exhibit “A”.

7. Defendants’ objected to the same on the basis that the permitting for the job has “no bearing”
on the case at hand.

8. That the evidence sought not only might lead to admissible evidence, but is most likely
admissible evidence for two reasons. First, defendants claim that they are currently under no
obligation to transfer the property because the Stage ITI bonds have not been released. The
information sought will directly relate as to what was required to release the bonds and is
currently required, or better put, what remains to be done. It should also be noted that Plaintiffs

believe as a theory in this case that Defendants have failed to take or perform the last few




ministerial type duties to have the bonds released in order to prevent the contractual requirement
to convey the property to Plaintiffs. As support of this allegation, Plaintiffs note that of an
approximately $14,000 bond(s), only $305 have not been released and Defendants have not
performed any act since 1998 to have said bond released. Second, as the Court is aware, one
defendant owns the land (Shannon Land and Mining) while another had the house built
(Hamilton). Each of these defendants has a common nexus in that Defendant C. Alan Walker
controlled and/or dominated these entities. However, at some point in this litigation it will
become important to determine exactly what each of these defendant entities did or did not do in
this contract/transaction. The information herein sought will greatly assist to determine exactly
what role each defendant entity had in this process.

9. At other times in response to other of Plaintiff’s discovery requests, defendants again
referenced these documents but refused to provide the same. (See Interrogatories 3 and 4 of
Plaintiff’s third set of discovery requests as well as Defendants’ objections to the Third Set of

Request for Production of Documents, attached hereto as Exhibit “B”).

WHEREFORE, Plainiiffs request that Defendants be ORDERED to produce the

documents relative to the permitting for the mining process known as “The Bloomington

Job”.




Respectfully Submitted,

ot

Theron &~ Noble, Esquire
Ferraraccio & Noble
Attorney for Plaintiffs
301 E. Pine Street
Clearfield, PA 16830
(814)-375-2221

PA LD. No.: 55942



public review at the offices of DEP and the SCS. -

REQUEST FOR PRODUCTION OF DOCUMENTS

1. Any and all documents concerning any contracts, agreements, letters, memorandums or the
like between defendants in this case concerning the Withey Home and/or the Fred Long Farm;

None exists.

2. Any and all contracts, letters, agreements, memorandums or the like between any of the
defendants and Neff Construction Company concerning the building of the home for the
Plaintiffs on the Fred Long Farm;
Attached.

3. Any tax filings, letters, agreements or memorandums between any of the defendants and any
taxing authority concerning the: transaction, or any portion thereof, relating to the “1991
Agreement”;
None exists.

4. A true and correct copy of all partnership agreements between defendant Shannon Land and -
Mining Company and its partners between November 1, 1991 and the present; '
None exists. : :

5. A true and correct copy of any and all insurance claims filed by any defendant on either the
Fred Long Farm or The Withey Home since November 27, 1991 to present;
Attached.

6. A true and correct copy of all documents submitted by any of defendants to any governmental
*g%?%ye il% 3pplication for a mining permit for the “Blommington Job”;

7. A true and correct copy of the permit or permits issued by any governmental agency to any of

the defendants concerning the “Bommingtpn oh”;

Objection. Same as no. 6 above. M -VA/,V\/\—‘ _
8. A true and correct copy of any letters, dums, reports or the like which were
generated by or received by any of the defendants in attempt to remove the Stage ITI bonds on the
“Blommington Job™;

Attached.
9. A true and correct copy of any authorizations which were received by, given to or given by

any of the defendants which enable or assisteg agy of the defendants in receiving a permit or
gel_'mits for the “Blommington Job”; N
bjection. Same as no. 6 above. .

10. Any and all documents which show or tend to show the coal reserves and or length of time to

remove the coal on the “Blommington Job”;

Defendants are not aware of any such documents.
11. A true and correct copy of any documents submitted, since November 27, 1991, by any
defendant from which any taxing authority assessed either the real property or any buildings upon

the real property of the Fred Long Farm; and

"None exists.

*§. Objection. Thi§ request for production is objected to on the ground that the
discovery sought will cause.unreasonable annoyance, oppression, burden and expense
to Defendants because the mining application and permitting has no impact on this

case except as to Stage III bonds. The Stage III bond issue raised in request no. 8

has been addressed. Furthermore, the documents herein requested_ are, available for

N
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3. Did Richard Withey sign any documents, permits, authorizations or otherwise, to permit
Defendant Al Hamilton Contracting, Inc., to remove coal pursuant to Permit No. 17803166? In
the event your response is in the affirmative, identify any and all such documents.

Answer As part of the permitting process Richard Withey executed a Building
Variance Authorization for Mining and a Contractual Consent -of Landowner.

4. Did Zoe Withey sign any documents, permiis, authorizations or otherwise, to permit
Defendant Al Hamilton Contracting, Inc., to remove coal pursuant to Permit No. 178031667 In
the event your response is in the affirmative, identify any and all such documents.

Answer As a part of the permitting process Zoe Withey executed a Building
Variance Authorization for Mining and a Contractual Consent of Landowner.

5. Identify the last activity performed by any defendant to satisfy any condition necessary to have
the remaining $305 for the bond associated with Permit No. 17803166 released, including the
date of such activity and who performed the activity. '

Answer The bond remaining is $345 not $305 as posited in Interrogatory 5. The last
activity to obtain bond release was performed by Al Hamilton Contracting Company
on May 26, 1998, which was final seeding of the mine site. ' '

HL I

0
Exhibit "m"




REQUEST FOR PRODUCTION OF DOCUMENTS

1. Any and all documents identified in response to any interrogatory herein;
See below.
: 2. True and correct copies of any and all documents which address the quality, quantity or
: location of coal suchject to be removed pursuant to the Bloomington Job;
%*
3. T?uegag?llc%‘gect copies of any and all documents submitted or received by municipal, county
or schoold district taxing authorities which caused or evidenced that the home built by Neff
Construction was to.be assessed to Defendant Al Hamilton Contracting;
Defendant Al Hamilton Contracting Company has no knowledge of any such
information except the tax bills received by Al Hamilton Com_ractmg ¢ the most
recent hereto attached.

Respectfully Submitted,

g

. 7
S B

ey

. Theron G: Noble, Esquire
= Ferraraccio & Noble
Attorney for Plaintiffs
301 E. Pine Street
Clearfield, PA 16830
(814)-375-2221
'PA1D. No.: 55942

* 1. Objecti he only documents. identified herem are in Answers 3 and 4.
For the reasons set forth in thg objections to Request for Production of
Documents: mm.bem 57 7 2pd 9 in the Flaintiffs' First Set of Interrogatories,
the Defer b j

* 2. Objection. h 1nformation exists except for that included in
permitting \focuments. For the reasons set forth in the objections to
Request for Production of Documents numbers 6, 7 and9 in the Plaintiffs’
First Set of Interrogatories, the Defendants cbject. '




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)

)
RICHARD L. WITHEY, and )
ZOEE. WITHEY, )
)

PLAINTIFFS, ) :

) No. 04-_ 1712 -CD
V. )
)

AL HAMILTON CONTRACTING COMPANY, INC.;) IN EQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND )
MINING COMPANY; a Pennsylvania partnership; )
C. ALAN WALKER, an adult individual; and )
SUSAN W. KRINER; a adult individual, )
)
DEFENDANTS. )

CERTIFICATE OF SERVICE

I, Theron G. Noble, Esquire, attorney for Plaintiffs, does hereby certify that I did propound on
all defendants Plaintiffs’ MOTION TO COMPEL, to the below indicated person, being counsel
of record for the defendants, this _29th dayof  April , 2006, via United States Mail,
first class, postage pre-paid as follows:

William C. Kriner, Esquire
P.O. Box 1425
Clearfield, PA 16830

Respectfully Submitted,

I
P

Theron G(Nﬁble, Esquire
Ferraraccio & Noble
Attorney for Plaintiffs
301 E. Pine Street
Clearfield, PA 16830
(814)-375-2221

PA LD. No.: 55942




Clearfield County Office of the Prothonotary and Clerk of Courts

William A. Shaw David'S. Ammerman Jacki Kendrick ‘Bonnie Hudson
Prothonotary/Clerk of Courts Solicitor Deputy Prothonotary Administrative Assistant

To: All Concerned Parties

From: William A. Shaw, Prothonotary

It has come to my attention that there is some confusion on court orders over the
issue of service. To attempt to clear up this question, from this date forward until further
notice, this or a similar memo will be attached to each order, indicating responsibility for

service on each order or rule. If you have any questions, please contact me at (814) 765-
2641, ext. 1331. Thank you.

Sincerely,

William A. Shaw
Prothonotary

DATE: _5/3)ox 0

K You are responsible for serving all appropriate parties.
The Prothonotary’s office has provided service to the following parties:
Plamtiff(s)/Attorney(s)
' ‘ Defendant(s)/Attorney(s)

Other

Special Instructions:

PO Box 549, Clearfield, PA 16830 & Phone: (814) 765-2641 Bxt. 1330 @ Fax; (814) 765-7650




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)
)
RICHARD L. WITHEY, and )
ZOE E. WITHEY, )
)
PLAINTIFFS, )
) No. 04-_ 1712 -CD
V. )
) B
AL HAMILTON CONTRACTING COMPANY, INC.;) IN EQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND ) -
MINING COMPANY; a Pennsylvania partnership; )
C. ALAN WALKER, an adult individual; and )
SUSAN W. KRINER; a adult individual, )
)
DEFENDANTS. )

CERTIFICATE OF SERVICE

I, Theron G. Noble, Esquire, attorney for Plaintiffs, does hereby certify that [ serve a certified
copy of the RULE TO SHOW CAUSE issued upon Plaintiffs’ MOTION TO COMPEL, to the
below indicated person, being counsel of record for the defendants, this _6th day of

May » 2006, via United States Mail, first class, postage pre-paid as follows:

William C. Kriner, Esquire
P.O. Box 1425
Clearfield, PA 16830

Respectfully Submitted,

Thefon G. Nobfe! Esquire
Ferraraccio & Noble
Attorney for Plaintiffs

301 E. Pine Street F , L E D

Clearfield, PA 16830

(814)-375-2221 MAY 0 g 2006
PALD. No.: 55942 ML Lieoly
iliam A. Sha
Prothonotary/Clerk of Courts

we ¢/



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and . No. 04-1712-CD
ZOE E. WITHEY :

Defendants’ Answer to Motion to Compel

Plaintiffs :  Filed on behalf of:
. Defendants
Vs. 1 Counsel of record for this
I party:
AL HAMILTON CONTRACTING COMPANY, INC.; :
a Pennsylvania corporation; SHANNON :  William C. Kriner, Esquire
LAND AND MINING COMPANY, a Pennsyl- : 219 East Market Street
vania partnership; C. ALAN WALKER; an : P.0O.Box 1425
adult individual; and SUSAN W. KRINER, an : Clearfield, PA 16830
adult individual : (814) 768-7893

PA LD. # 15559

: Counsel of record for
Defendants : Plaintiffs:

Theron G. Noble, Esq.
301 East Pine Street
Clearfield, PA 16830
(814) 375-2221
PALD. # 55942

William A. Shaw
Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and . No.04-1712-CD
ZOE E. WITHEY :

Plaintiffs
VS.

AL HAMILTON CONTRACTING COMPANY
INC., a Pennsylvania corporation, SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an
adult individual; and SUSAN W. KRINER, an
adult individual,

B

Defendants

DEFENDANTS’ ANSWER TO MOTION TO COMPEL

NOW COME, the Defendants in the above captioned matter by and through their
legal counsel, William C. Kriner, Esquire, filing the following Answer to Motion to
Compel filed by the Plaintiffs:

1. Admitted.

2. Denied. On the contrary, the Plaintiffs entered into an operations agreement
whereby Defendant Al Hamilton Contracting Company [“AHC”] agreed to build a new
home for the Plaintiffs in exchange for the Plaintiffs releasing certain mining rights.
Defendant Shannon is not a party to the agreement and any exchange of properties was a
contingency that was not the basis of the agreement between AHC and the Plaintiffs.

3. Admitted.

4. Denied. On the contrary, the Defendants have uniformly responded in a timely

manner.



5. The statement in paragraph 5 of the Plaintiffs’ Motion recites the “state of
mind” of the Plaintiffs and a strategy in pleading and is not an allegation to which a
response is required. However, if a response is required, it is denied.

6. Admitted.

7. Denied. On the contrary the Defendants’ objections were based on valid
objections under the Rules of Civil Procedure [Rule 4011 (b)]. The requests objected to
are not relevant to the case at hand and are not “reasonably calculated to lead to the
discovery of admissible material.” Furthermore, the requested materials are a matter of
public record available for review from at least two sources, DEP and SCS.

8. Denied. In large part, the statements set forth in paragraph 8 of the Plaintiffs’
motion are legal arguments and not factual allegations to which a response is required.
However, the statement that production of the documents “not only might lead to
admissible evidence, but is most likely admissible evidence...” is denied. The Defendants
have provided all the information requested as to the Stage III bond releases and there is
no other information in the permit documents concerning same. In addition, the permit
documents have no connection to Defendant Shannon since they are in the name of AHC
and AHC is the contracting party with the Plaintiffs. Therefore, permit documentation
will not provide information with respect to the 1991 agreement. Finally, the Defendants
have twice through legal counsel of the Plaintiffs attempted to transfer real estate to
Plaintiffs by amending the agreement of 1991, which amendment was foreseen and
permitted, but twice the Plaintiffs have refused the conveyance. Therefore, status of

Stage I1I bonds is not keeping Defendants from conveying real estate.



9. Denied. On the contrary, the Defendants did not refuse to provide information
but filed timely, valid objections under the Rules of Civil Procedure.

10. That the Motion to Compel fails to contain the certification required by 46
J.D.R.C.P. 208.2(d) as to motions generally and the certification required by 46
J.D.R.C.P. 208.2(¢) as to motions regarding discovery.

WHEREFORE, Defendants request the Honorable Court to dismiss the Plaintiffs’

Motion to Compel from a substantive and/or procedural basis.

Respectfully submitted,

4/4/44;\ C o

William C. Kriner
Attorney for Defendants
P.O. Box 1425
Clearfield, PA 16830
814-768-7893

I.D. # 15559




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and No. 04-1712-CD
ZOE E. WITHEY :

Plaintiffs
Vvs.

AL HAMILTON CONTRACTING COMPANY,
INC., a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an

adult individual; SUSAN W. KRINER, an

adult individual;

Defendants
CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Defendants’ Answer to Motion to
Compel was served on the following by regular First Class United States mail on May

24/, 2006:

Theron G. Noble, Esq.
Ferraraccio & Noble
301 East Pine Street
Clearfield, PA 16830

A

William C. Kriner, Esq.
Attorney for Defendants
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and
ZOE E. WITHEY

Plaintiffs

VS,

AL HAMILTON CONTRACTING COMPANY, INC; :

a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an
adult individual; and SUSAN W. KRINER, an
adult individual

Defendants

No. 04-1712-CD

Joint Motion for Partial Settlement
and Order

Filed on behalf of
Plaintiffs & Defendants

Counsel of record for Plaintiffs;

Theron G. Noble, Esq.
301 East Pine Street
Clearfield, PA 16830
(814) 375-2221
PA 1.D. # 55942

Counsel of record for
Defendants:

William C. Kriner, Esq.

- 219 East Market St., P.O.Box 1425

Clearfield, PA 16830
(814) 768-7893
PALD. # 15559

F‘LE No e
o -

tiam A. Shaw
rfhonatayiClerk of Cours



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and No. 04-1712-CD
ZOE E. WITHEY :

Plaintiffs
VS.

AL HAMILTON CONTRACTING COMPANY,
INC., a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an
adult individual; and SUSAN W. KRINER, an
adult individual;

Defendants

JOINT MOTION FOR PARTIAL SETTLEMENT

NOW COMES, the Plaintiffs by their legal counsel, Theron Noble, Esq., and the
Defendants by their legal counsel, William C. Kriner, Esq., filing the following Joint
Motion for Partial Settlement in the above captioned matter:

1. The parties agree that it is in their best interests to complete the conveyance of

the real estate contemplated in the 1991 agreement between the Plaintiffs and
Defendant Al Hamilton Contracting Company. The deeds to be executed and
exchanged are attached to this motion. )

2. That both Defendants agree to join the conveyance to the Plaintiffs.

3. That the conveyance of the real property will settle and satisfy Counts II and

VIII of the Plaintiffs’ Complaint in the above captioned matter.

4. That there remains to be litigated Counts III, IV, VI and IX of the Plaintiffs’

Complaint as well as the Defendants’ Counter Claim.



. That the parties agree that the Plaintiffs shall have a period of thirty (30) days

from the date of an Order of Court granting this motion to file an amended
complaint concerning the barn damage under Count VI of the Plaintiffs’

Complaint.

. That there presently is before the Court the Plaintiffs' Motion to Compel.

. The parties agree that all discovery in this case should be completed within

one hundred twenty (120) days from the date of an Order of Court granting
this motion, or within one hundred twenty (120) days of the Court's Order on

Plaintiffs' Motion to Compel, whichever is last in time.

. The parties agree that the Plaintiffs' right to appeal from the 22 March 2005

Order of this Court as it exists at this time shall be preserved.

WHEREFORE, the parties hereto pray the Honorable Court to grant this joint

motion and order the following:

A. That the conveyance of real estate contemplated in the 1991 agreement
between the Plaintiffs and Defendant Al Hamilton Contracting
Company shall be completed by and through execution and delivery of
the deeds attached to this motion;

.B. That the execution and delivery of the deeds as aforesaid shall settle
and satisfy Counts II and VIII of the Plaintiffs' Complaint;

C. That there shall be preserved for the Plaintiffs the right to appeal, as it
exists at this time, from the 22 March 2005, Court Order entered in

this matter;



. That the subject matter raised in the Plaintiffs’ Complaint Counts III,

IV, VI and IX as well as the Defendants® Counter Claim and the
answers, affirmative defenses, new matter and replies thereto shall be

preserved and litigated in due course;

. That any and all factual and legal positions raised by the parties in

their respective pleadings shall be preserved;

. That the Plaintiffs shall have the right to amend Count VI of their

complaint as they deem fit concerning the issue of barn damage within

thirty (30) days of this Court’s Order;

. That all discovery in this matter shall be completed within one

hundred twenty (120) days of this Court’s Order, or within one
hundred twenty (120) days of the Court's Order on the Motion to

Compel filed by the Plaintiffs, whichever is last in time.

’T};e/m—mble
Attorney for Plaintiffs

301 East Pine Street
Cleartield, PA 16830

814-375-2221
PA LD, No. 55942

Wmo/éw

William C. Kriner
Attorney for Defendants
219 East Market Street
Clearfield, PA 16830
814-768-7893

PA 1.D. No. 15559




COPRY

MADE the____day of , in the year two thousand six (2006)
between C. ALAN WALKER, of Lawrence Township, Clearfield County, Pennsyivania,
and SUSAN W. KRINER, of Lawrence Township, Clearfield County, Pennsylvanis,
trading and doing business as SHANNON LAND AND MINING COMPANY, of Bigler,
Pennsylvania, and AL HAMILTON CONTRACTING COMPANY, a Pennsylvania
business corporation, having its principal place of business at Woodland, Pennsylvania,
parties of the first part, hereinafter called the "GRANTORS",

THIS DEED,

AND

RICHARD L. WITHEY and ZOE E. WITHEY, husband and wife, of R. R. # 1, Box 488,

Olanta, PA 16863, as tenants by the entireties, parties of the second part, hereinafter
called the "GRANTEES".

WITNESSETH:

That for and in consideration of the sum of One and no/100 ($1.00) Dollar, in
hand paid, the receipt whereof is hereby acknowledged, the said Grantors do hereby
grant and convey to the said Grantees, their heirs and assigns,

ALL that certain tract or parcel of land situate in the Township of Pike, County of
Clearfield and State of Pennsylvania, bounded and described as follows:

BEGINNING at hazel in line of land now or formerly of William Price; thence South
along land now or formerly of Thomas Long eighty- three and one-third (83 1/3)
degrees East one hundred twenty-two and eight-tenths (122.8) perches to post corner
of land now or formerly of Alfred Long; thence along said land now or formerly of Long
South eighty-eight (88) degrees East sixty-eight (68) perches to post in public road;
thence along said public road and land now or formerly of John Owens North one and
one-half (1-1/2) degrees West sixty-nine and five-tenths (69.5) perches to post; thence
along land now or formerly of Michael Wise Estate North six and one-half (6-1/2)
degrees West forty-nine and nine-tenths (49.9) perches to a white pine stump; thence
along land now or formerly of Michael Wise Estate North sixty (60) degrees West fifty-
four and eight-tenths (54.8) perches to a post corner of land now or formerly of said
Wise Estate; thence South along lands now or formerly of W. J. Owens and Adam
Smith and William Price sixty-four and one-tenth (64.1) degrees West one hundred
eighty-five and three-tenths (185.3) perches to hazel and place of beginning. Containing
one hundred three (103) acres and sixty-two (62) perches but after deductions for the
reservations hereinafter recited containing, according to the Mapping Office of
Clearfield County, sixty-six (66) acres.




The said premises being further identified by Clearfield County Assessment Map
Number 126-H11-21.

RESERVING and EXCEPTING, therefrom, however, all the coal, in, under and upon
said premises, the same having been sold to S. R. Peale, by deed dated June 4, 1883;
and also reserving and excepting, therefrom, however, all that certain piece or parcel of
land bounded and described as follows, to wit: BEGINNING at a post; thence South
forty-six and one-fourth (46-1/4) degrees West sixty-five and five-tenths (65.5) perches
to a witch hazel; thence South eighty-three and one-half (83-1/2) degrees East forty-
seven (47) perches to post; thence North one (1) degree East fifty and four-tenths
(50.4) perches to post and beginning. Containing seven (7) acres and fifty-four (54)
perches, neat.

ALSO RESERVING and EXCEPTING, therefrom however, all that certain piece of land
bounded and described as follows, to wit: BEGINNING at a red oak in line of Bowman
and D. D. Long; thence along said line North eighty-seven (87) degrees eighteen (18)
minutes West eight hundred ninety-four (894) feet to post in center of public road

~ leading from New Millport to Curwensville, Pa.; thence by said road North three (3)

degrees forty-five (45) minutes East two hundred seventy-one (271) feet to post in
center of road; thence North five (5) degrees thirty (30) minutes East three hundred
forty-five (345) feet to post in center of road and point in line between Brolin and
Bowman properties; thence by said line North forty-two (42) degrees forty-five (45)
minutes East eight hundred eighty-five (885) feet to post; thence along other land of
Bowman ten (10) degrees, thirty (30) minutes East nineteen hundred fourteen (1914)
feet to red oak and the place of beginning. Being the same premises conveyed by
Anthony Hile by his deed dated the 27th day of August A.D.1914 and recorded in the
office for recording of deeds in Deed Book No. 238, Page 298, to Alfred Brolin.

ALSO RESERVING and EXCEPTING, therefrom, however, all that certain piece of land
which Maude E. Bowman conveyed to Frank Bloom, bounded and described as follows:
BEGINNING at a post on public road; thence North two hundred two and six- tenths
(202.6) feet to post; thence North five (5) degrees forty (40) minutes West eight
hundred thirty-four (834) feet to post; thence North forty-two (42) degrees forty-five (45)
minutes West three hundred forty (340) feet to post at public road; thence South five (5)
degrees thirty (30) minutes West three hundred seventy-nine and three-tenths (379.3)
feet to post; thence South fourteen (14) degrees East four hundred forty-eight and six-
tenths (448.6) feet to post; thence South three (3) degrees forty- five (45) minutes West
two hundred seventy-one and five-tenths (271.5) feet to post and place of beginning.
Containing three and fifty-one one-hundredths (3.51) acres.

ALSO EXCEPTING and RESERVING, therefrom, the school lot, as well as one and six
one-hundredths (1.06) acres, used as a cemetery and church.

ALSO EXCEPTING AND RESERVING oil and gas lying in, under and upon the subject
premises together with all rights necessary to remove said oil and gas.




ALSO EXCEPTING and RESERVING any other exceptions and/or reservations which
appear in the chain of title.

BEING the same premises conveyed from Fred Long and Mary Jane Long, his wife, to
C. Alan Walker, et al., as Shannon Land and Mining Company, by Deed dated July 1,
1988, and recorded in Clearfield County Deeds and Records Book 1258, at Page 349.

Anne Walker Macko being one of the partners of Shannon Land and Mining Company
died on February 27, 2004, and as a matter of law, her interest in the subject premises
vested in the two remaining partners, to wit, C. Alan Walker and Susan W. Kriner.

The Grantor, Al Hamilton Contracting Company, joins in this conveyance for releasing
and transferring all right, title and interest it may possess in a house assessed by
Clearfield County as No. 126-H11-21-DW-01, as well as hereby granting, conveying
and releasing all of its interest to the subject premises pursuant to a certain agreement,
made November 27, 1991, recorded August 3, 1993, at volume 1547, page 522, in the
office of the Recorder of Deeds, Clearfield County, Pennsylvania.

For the purpose of complying with the Act of July 17, 1957, P.L. 984: 52 P.S. Supp.
1551, as amended, of the General Assembly of Pennsylvania, and for no other
purpose, there is incorporated herein the following:

THIS DOCUMENT DOES NOT SELL, CONVEY, TRANSFER, INCLUDE
OR INSURE THE TITLE TO COAL OR RIGHT OF SUPPORT
UNDERNEATH THE SURFACE LAND DESCRIBED OR REFERRED TO
HEREIN, AND THE OWNER OR OWNERS OF SUCH COAL AND, IN
THAT CONNECTION, DAMAGE MAY RESULT IN THE SURFACE OF
THE LAND AND ANY HOUSE, BUILDING OR OTHER STRUCTURE ON
OR IN SUCH LAND. THE INCLUSION OF THIS NOTICE DOES NOT
ENLARGE, RESTRICT OR MODIFY ANY LEGAL RIGHTS OR ESTATES
OTHERWISE CREATED, TRANSFERRED, EXCEPTED OR RESERVED
BY THIS INSTRUMENT.

TOGETHER with all and singular the improvements, ways, streets, alleys,
passages, waters, watercourses, rights, liberties, privileges, hereditaments and
appurtenances whatsoever, thereunto belonging, or in any wise appertaining, and the
reversions and remainders, rents, issues and profits thereof; and all the estate, right,
title, interest, property, claim and demand whatsoever, of the parties of the first part, in
law, equity, or otherwise howsoever, of, in, and to the same and every part thereof.

TO HAVE AND TO HOLD the said ot or piece of ground above described with
the messuage or tenement thereon erected unto the said parties of the second part,
their successors and assigns forever.



AND, the said Grantors will WARRANT SPECIALLY AND FOREVER DEFEND

the property hereby conveyed.

IN WITNESS WHEREOF, the said Grantors have hereunto caused this
instrument to be properly executed the day and year first above written.

(SEAL)

C. Alan Walker

(SEAL)

Susan W. Kriner

AL HAMILTON CONTRACTING COMPANY
By

C. Alan Walker, President
ATTEST:

Secretary

(SEAL)

COMMONWEALTH OF PENNSYLVANIA

S$S
COUNTY OF CLEARFIELD

On this, the day of , 2006, before me, the undersigned officer,
personally appeared C. ALAN WALKER, known to me (or satisfactorily proven) to be
the person whose name is subscribed to the within instrument, and acknowledged that
he executed the same for the purposes therein contained.

IN WITNESS WHEREOF, | have hereunto set my hand and official seal.

Notary Public




COMMONWEALTH OF PENNSYLVANIA
SS
COUNTY OF CLEARFIELD

On this, the day of , 2006, before me, the undersigned offcer,
personally appeared SUSAN W. KRINER, known to me (or satisfactorily proven) © be
the person whose name is subscribed to the within instrument, and acknowledged that
she executed the same for the purposes therein contained.

IN WITNESS WHEREOF, | have hereunto set my hand and official seal.

Notary Public
COMMONWEALTH OF PENNSYLVANIA
: sS
COUNTY OF CLEARFIELD
On this, the day of . 2006, before me, the undersigned

officer, personally appeared C. ALAN WALKER, who acknowledged himself to be the

- President of AL HAMILTON CONTRACTING COMPANY, a corporation, and that he as

such President being authorized to do so, executed the foregoing instrument for the |
purposes therein contained by signing the name of the corporation by himself as ?
President.

IN WITNESS WHEREOF, | have hereunto set my hand and official seal.

Notary Public

CERTIFICATE OF RESIDENCE

| hereby certify that the precise residence of the Grantees herein is as follows:

Attorney for Grantees




COPRY

MADE the day of , in the year two thousand six (2005),
between RICHARD L. WITHEY and ZOE E. WITHEY, husband and wife, of R. R.# 1,
Box 488, Olanta, PA 16863, parties of the first part, hereinafter called "GRANTORS",

DEED

AN D

C. ALAN WALKER, of Lawrence Township, Clearfield County, Pennsylvania, and
SUSAN W. KRINER, of Lawrence Township, Clearfield County, Pennsylvania, trading
and doing business as SHANNON LAND AND MINING COMPANY, of Bigler, PA
16825, parties of the second part, hereinafter called "GRANTEES”".

WITNESSETH:
That for and in consideration of the sum of One and no/100 ($1.00) Dollar, in hand

paid, the receipt whereof is hereby acknowledged, the said Grantors do hereby grant
and convey to the said Grantees, their heirs, successors and assigns,

- ALL that certain piece, parcel or tract of real estate, situate in the Township of Pike,

County of Clearfield and State of Pennsylvania, bounded and described as follows:

BEGINNING at a point on the centerline of Pa. Route 453 running between Olanta and
Curwensville and being at the Northwest corner of the premises herein below
described; thence along line of land of James N. Rummings South 84 degrees 46
minutes East 166.5 feet to an iron pin; thence along other land of the Grantor herein,
South 6 degrees 12 minutes West 330 feet to an iron pin; thence North 84 degrees 46
minutes West 166.5 feet to the centerline of Pa. Route 453; thence along the centerline
of said route, North 6 degrees 12 minutes East 330 feet to a point and place of
beginning. Containing 1.14 acres.

RESERVING the coal and mining and removal rights conveyed by previous deeds, duly
entered of record.

BEING the same premises conveyed to the Grantors herein by Deed of Jennie Long
and Forest Orin McGarry and Fay G. McGarry, dated October 17, 1972, and recorded
in Clearfield County Deed Book 610, at Page 105.




For the purpose of complying with the Act of July 17, 1957, P.L. 984; 52 P.S. Supp.
1551, as amended, of the General Assembly of Pennsylvania, and for no other
purpose, there is incorporated herein the following:

THIS DOCUMENT MAY NOT SELL, CONVEY, TRANSFER, INCLUDE
OR INSURE THE TITLE TO COAL OR RIGHT OF SUPPORT
UNDERNEATH THE SURFACE LAND DESCRIBED OR REFERRED TO
HEREIN, AND THE OWNER OR OWNERS OF SUCH COAL AND, IN
THAT CONNECTION, DAMAGE MAY RESULT IN THE SURFACE OF
THE LAND AND ANY HOUSE, BUILDING OR OTHER STRUCTURE ON
OR IN SUCH LAND. THE INCLUSION OF THIS NOTICE DOES NOT
ENLARGE, RESTRICT OR MODIFY ANY LEGAL RIGHTS OR ESTATES
OTHERWISE CREATED, TRANSFERRED, EXCEPTED OR RESERVED
BY THIS INSTRUMENT.

AND, the said Grantors will WARRANT SPECIALLY AND FOREVER DEFEND
the property hereby conveyed.

IN WITNESS WHEREOQF, the said Grantors have hereunto set their hands and
seals, the day and year first above written.

(SEAL)
Richard L. Withey
(SEAL)
Zoe E. Withey
COMMONWEALTH OF PENNSYLVANIA
ss
COUNTY OF CLEARFIELD
On this, the day of _ , 2006, before me, the undersigned

officer, personally appeared RICHARD L. WITHEY and ZOE E. WITHEY, husband and
wife, known to me (or satisfactorily proven) to be the persons whose names are
subscribed to the within instrument, and acknowledged that they executed the same for
the purposes therein contained.

IN WITNESS WHEREOF, | have hereunto set my hand and official seal.

Notary Public




CERTIFICATE OF RESIDENCE

| hereby certify that the precise residence of the Grantee herein is as follows:

Attorney/Agent for Grantee




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and : No. 04-1712-CD
ZOE E. WITHEY :
; F| k_E ace
: 0CT 16 zobu

\rines”
Vs. : Willlam A. Shaw
: Prothonotary/Clerk of Courts (<.

Plaintiffs

AL HAMILTON CONTRACTING COMPANY,
INC., a2 Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an
adult individual; and SUSAN W. KRINER, an
adult individual;

Defendants

ORDER

AND NOW, this _ [3  day of OJ'”L‘\ , 2006, upon

consideration of the aforesaid Joint Motion for Partial Settlement it is hereby ORDERED
and DECREED as follows:

1. That the parties hereto shall execute and deliver to the respective parties the
deeds attached to the Joint Motion within ten (10) days of this Order;

2. That Counts II and VII of the Plaintiffs’ Complaint in this matter shall be
settled and satisfied upon delivery of the aforesaid deeds;

3. That the rights of the Plaintiffs to appeal this Court’s Order of 22 March 2005,
as they presently exist, shall be preserved;

4. That the subject matter raised in Counts III, IV, VI and IX of the Plaintiffs’
Complaint and the Defendants’” Counter Claim as well as all answers,
affirmative defenses, new matter and replies thereto shall be preserved;

5. That any and all factual and legal positions raised by the parties in their
respective pleadings shall be preserved.

6. That the Plaintiffs shall have the right to amend Count VI of their complaint
as they see fit as to barn damage within thirty (30) days of this Order; and




7. That all discovery in this matter shall be completed within one hundred twenty
(120) days of this Court’s Order, or within one hundred twenty (120) days of
the Court's Order on the Motion to Compel filed by the Plaintiffs, whichever
is last in time.

BY THE COURT/
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IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)
RICHARD L. WITHEY, and
ZOEE. WITHEY,
PLAINTIFFS,
No. 04-__ 1712 -CD
V.
AL HAMILTON CONTRACTING COMPANY, INC.; IN EQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND :
MINING COMPANY; a Pennsylvania partnership;
C. ALAN WALKER, an adult individual; and
SUSAN W. KRINER; a adult individual
DEFENDANTS.
Type of Pleading:
AMENDED CIVIL COMPLAINT
Filed By:
Plaintiffs
JURY TRIAL DEMANDED

Counsel of Record:

Theron G. Noble, Esquire
Ferraraccio & Noble

301 East Pine Street
Clearfield, PA 16830
(814)-375-2221

PA 1.D.#: 55942

FILEDw
T

William A. Shaw
Prothonotary/Clerk of Courts




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA
(CIVIL DIVISION)

RICHARD L. WITHEY, and
ZOE E. WITHEY,

PLAINTIFFS,
No. 04-_ 1712 -CD

V.

AL HAMILTON CONTRACTING COMPANY, INC ;
a Pennsylvania corporation; SHANNON LAND AND
MINING COMPANY; a Pennsylvania partnership;

C. ALAN WALKER, an adult individual; and

SUSAN W. KRINER; a adult individual,

IN EQUITY AND AT LAW

— S N’ S’ N e N N N N N N Nt

DEFENDANTS.

NOTICE TO DEFEND

YOU HAVE BEEN SUED IN COURT. IF YOU WISH TO DEFEND AGAINST THE
CLAIM SET FORTH IN THE FOLLOWING PAGES, YOU MUST TAKE ACTION WITHIN
TWENTY (20) DAYS AFTER THIS COMPLAINT AND NOTICE ARE SERVED, BY
ENTERING A WRITTEN APPEARANCE PERSONALLY OR BY ATTORNEY AND FILING
IN WRITING WITH THE COURT YOUR DEFENSES OR OBJECTIONS TO THE CLAIMS
SET FORTH AGAINST YOU. YOU ARE WARNED THAT IF YOU FAIL TO DO SO THE
CASE MAY PROCEED WITHOUT YOU AND A JUDGMENT MAY BE ENTERED
AGAINST YOU BY THE COURT WITHOUT FURTHER NOTICE FOR ANY CLAIM IN
THE COMPLAINT OR FOR ANY OTHER CLAIM OR RELIEF REQUESTED BY THE
PLAINTIFF(S). YOU MAY LOSE MONEY OR PROPERTY OR OTHER RIGHTS
IMPORTANT TO YOU.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO NOT
HAVE AN ATTORNEY, OR CANNOT FIND ONE , GO TO OR TELEPHONE THE OFFICE
SET FORTH BELOW TO FIND OUT WHERE YOU CAN GET LEGAL HELP.

Court Administrator

c/o Clearfield County Courthouse
2nd and Market Streets
Clearfield, PA 16830
(814)-765-2641



IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)
)
RICHARD L. WITHEY, and )
ZOE E. WITHEY, )
)
PLAINTIFES, ) .
) No.04- ["7/1 CD
V. )
)
AL HAMILTON CONTRACTING COMPANY, INC..) IN EQUITY AND AT LAW

a Pennsylvania corporation; SHANNON LAND AND
MINING COMPANY;; a Pennsylvania partnership;
C. ALAN WALKER, an adult individual; SUSAN
W. KRINER; a adult individual; and THE ESTATE
OF ANNE WALKER MACKO,

e N’ e s N S N

DEFENDANTS.

AMENDED CIVIL COMPLAINT

NOW COMES, the Plaintiffs, Richard L. Withey and Zoe E. Withey, by and through
their counsel of record, Theron G. Noble, Esquire, of Ferraraccio & Noble, who avers as
follows in support of their CIVIL COMPLAINT:

The Parties

1. First plaintiff is Richard L. Withey, who does, and at all material times, did reside at 4 McKee
Road, Olanta, Clearfield County Pennsylvania,16863.

2. Second plaintiffis Zoe E. Withey, who does, and at all material times, did reside at 4 McKee
Road, Olanta, Clearfield County Pennsylvania,16863.

3. That at all relevant and material times, Plaintiffs were husband and wife living together at the
aforementioned physical address, albeit with a different mailing address given the changes with
the 911 system, and jointly referred sometimes hereinafter as “Withey*.



4. First defendant is Al Hamilton Contracting Company, Inc., upon information and belief, a
duly formed and existing Pennsylvania Corporation, with principal place of business located at
1988 Dale Road, Woodland, Clearfield County, Pennsylvania 16825, hereinafter referred to as
“Hamilton”.

5. Second defendant is Shannon Land and Mining Company, upon information and belief, a
duly formed and existing Pennsylvania partnership, with partners being the hereinafter named
third, forth and fifth defendants, with principal place of business also located 1988 Dale Road,
Woodland, Clearfield County, Pennsylvania 16825, hereinafter referred to as “Shannon”.

6. That third defendant is C. Alan Walker, upon information and belief, an adult individual, who
does and at all material times did reside at 1018 Country Club Road, Clearfield, Clearfield
County, Pennsylvania 16830, hereinafter referred to as “Walker”.

7. That fourth defendant is Susan Kriner, upon information and belief, an adult individual, who
does and at all material times did reside at 2512 Meadow Road, Clearfield, Clearfield County,
Pennsylvania 16830, hereinafter referred to as “Kriner”.

8. That fifth defendant is the Estate of Anne Walker Macko, a duly formed and probated estate,
with fiduciaries being William Kriner, 2512 Meadow Road, Clearfield County, Pennsylvania
16830, and Derick Walker, 179 Walker Road, Bigler, Clearfield County, Pennsylvania,
hereinafter referred to as “Macko”.

Background

9. That upon information and belief, at all relevant and material times, Walker, Kriner and
Macko were and are officers, directors and shareholders of Hamilton.

10. That upon information and belief, at all relevant and material times, Walker, Kriner and
Macko owned a controlling interest of the issued and outstanding shares of Hamilton.

11. That Hamilton and Shannon, beside being similarly owned and controlled, upon information
and belief, often times engage in business activities which are mutually beneficial, specifically
that Shannon owns or otherwise controls the land upon which Hamilton conducts mining
operations.

12. That upon information and belief, at least some of the employees of Hamilton and Shannon
also perform tasks for the other company of which they are not employed.

13. Alternatively, upon information and belief, there are employees of Hamilton and Shannon
which are simultaneously employed by both entities.




14. That Hamilton and Shannon are allied companies, with the individual defendants herein
named being the principals of each company.

15. That upon information and belief, at all relevant and material times, being November 27,
1991 to the present, Walker, Kriner and Macko were partners, and the only partners, in Shannon.

16. That Hamilton’s business focus is coal mining operations.

17. That the Witheys are owners of record of a certain tract of land, containing approximately
1.14 acres, located in Pike Township, Clearfield County, Pennsylvania, hereinafter referred to as
“the Pike Township tract”.

18. That in the early 1990s, the defendants desired to mine coal in close proximity to the Pike
Township tract.

19. That for reasons of convenience or need, defendants desired the Witheys to authorize such
coal mining operation and permit use of the Pike Township tract, which at that time was serving
as the Witheys homestead, for defendants’ business purposes.

20. That in connection with defendants’ above stated desires, plaintiffs and defendants entered
into a certain agreement, on November 27, 1991, hereinafter “the 1991 agreement”, a true and
correct copy of which is attached hereto as Exhibit “A”, the terms of which are hereby
incorporated as if fully set forth at length, which in essence transferred equitable title of the Pike
Township tract from the Witheys to the defendants, in exchange for which the defendants were to
convey approximately 66 acres, hereinafter identified as “the Fred Long farm”, also located in
Pike Township, Clearfield County, Pennsylvania, to the Witheys.

21. That Shannon was aware of the commitment made by Hamilton that the Fred Long farm
would be conveyed to the Witheys, prior to and at the time the 1991 agreement was entered into
by Hamilton and the Witheys. Attached hereto as Exhibit “B” is a letter from Shannon stating its
intent to deliver the Fred Long farm to the Witheys.

22. That Shannon did not object and implicitly agreed to the commitment that its property would
be transferred to the Witheys at the completion of the terms contained in the 1991 agreement and
would be the entity, upon information and belief, that Hamilton would direct the Witheys to
convey the Pike Township tract.

23. That Hamilton and others associated with Shannon acted as Shannon’s agent, disclosed or
undisclosed, binding Shannon to the 1991 agreement, making Shannon a party eo nominee to the
1991 agreement.



24. That although Shannon was at all relevant and material times the record owner of Fred Long
farm, for the home built for the Witheys on the Fred Long farm property, the real estate taxes
were issued to Hamilton at the direction of Hamilton and/or Shannon.

25. This cause of action concerns the defendants failures to complete said transfers as well as to
breach other terms and conditions of the 1991 agreement.

Count I: Request for Injunctive Relief

(In Equity)
Irreparable Harm

26. That the averments of paragraphs 1 - 25, inclusive, are hereby incorporated as if again fully
set forth at length.

27. That per the 1991 agreement, defendants constructed a home upon the Fred Long farm in
which the Witheys have been living since its completion and using the same as their homestead.

28. That per the 1991 agreement, defendants amongst other tasks were to pay the real estate
taxes, including the taxes on the Witheys’ home on the Fred Long farm property, (see paragraph
4) and maintain liability and hazard insurance (see paragraph 8).

29. That defendants have failed to pay the real estate taxes since 2001 on the Witheys’ home on
the Fred Long farm, identified as Map# H11-000-00021-DW-01 and control # 126093318.
Attached hereto as Exhibit “C” are various documents from the Tax Claim Office showing such
default.

30. That despite the Witheys requests to be provided with assurances that defendants have
maintained such hazard and liability insurance on the Fred Long farm premises, defendants have
failed to produce such assurance. Attached hereto as Exhibit “D” is a letter from the Witheys
requesting assurances as to the real estate taxes and insurance issues.

31. That upon information and belief, defendants have failed to maintain adequate hazard and
liability insurance, and do not presently maintain such insurance, on the Fred Long farm.
Furthermore, in that the Witheys are not the record owners, they do not have an insurable interest
in the Fred Long farm and are prevented from obtaining insurance themselves.

32. That Hamilton is financially unstable, upon information and belief, having filed for and
received bankruptcy protection.




33. That in the event defendant refuses to pay for taxes on the Witheys’ home on the Fred Long
farm, the property would be sold at tax sale and defendants would lose their home, through no
fault of their own, and would suffer irreparable harm and would have no opportunity for recovery
against Hamilton due to its financial circumstances.

34. That in the event defendants have failed to maintain insurance protection on the Fred Long
property, the Witheys would suffer irreparable harm, again given Hamilton’s financial
circumstances, in the event the Fred Long farm would suffer catastrophic loss.

35. That the Witheys have a clear and unambiguous right, per the 1991 agreement, to have the
real taxes paid on the Fred Long farm and have the same insured. '

36. That the Witheys have demanded that defendants abide by their agreement and upon
information and belief, have failed to do so.
WHEREFORE, Plaintiffs request that this Court grant their request for an injunction

and ORDER as follows:

1. That Defendants shall within ten (10) days hereof pay all outstanding real estate taxes
on the Fred Long property;

2. Within three days hereof, deliver to the Witheys proof that the Fred Long farm is
reasonably insured for fire and hazard;

3. Pay to the Witheys, per paragraph 8 of the 1991 agreement, their reasonable attorney’s
fees in conjunction with the litigation of this matter;

4. Any other relief this Court determines to be just and proper under the circumstances.

Count II: Request for Specific Performance

(In Equity)
Completion of the 1991 Agreement

37. That the averments of paragraphs 1 - 36, inclusive, are hereby incorporated as if again fully
set forth at length.

38. That per paragraph 5 of the 1991 agreement, Hamilton was to convey the Fred Long farm
property to the Witheys and the Witheys were to convey the Pike Township tract, upon
completion of Hamilton’s mining operations and release of Stage III bonds concerning said



operations. See paragraph 5 of Exhibit “A”.

39. That upon information and belief, Hamilton has completed all mining operations on and near
the Pike Township tract and the Stage III bonds have been released.

40. That upon information and belief, all conditions precedent required by the 1991 for
defendants to convey the Fred Long farm to the Witheys have been performed.

41. That defendants have refused to deliver sufficient title to the Fred Long farm to the Witheys
despite their demand.

42. That the Witheys stand willing, ready and able to convey the Pike Township tract to the
Defendants as part of the agreement.

43. That this Honorable Court might need to make determinations as to what is to be included in
the conveyance of the Fred Long farm to the Witheys especially relative to mineral rights as

defendants have proposed to except and reserve mineral rights to which the 1991 agreement is
silent.

44. That although Shannon is the owner of record of the Fred Long property, and has been at all
relevant and material times, given the allied company relationship between Hamilton and
Shannon, as well as the principal relationship between the individual defendants and each
defendant business, Shannon agreed through its agents to convey the Fred Long farm to the
Witheys despite the fact that it is not a signatory to the 1991 agreement.

45. That the Fred Long farm is unique and the Witheys have no other reasonable remedy at law.

46. That the equities of the circumstances require defendants to convey the Fred Long farm to
the Witheys.

47. That defendants should be ordered to convey the Fred Long property to the Witheys, without
any exceptions or reservations, solely excepting any such reservations which appeared in the
chain of title as of the time the 1991 agreement was entered.

WHEREFORE, Plaintiffs demand that this Honorable Court grant their request for
SPECIFIC PERFORMANCE and ORDER as follows:

1. Defendants convey all of their interest in the Fred Long farm, per the 1991 agreement,
to the Witheys without exceptions and reservations appearing in the chain of title prior to
the 1991 Agreement;




2. Defendants be ordered to pay Plaintiff’s reasonable attorney fees pursuant to the 1991
agreement;

3. That this Honorable Court make a determination as to how the transfer taxes be
allocated with the conveyance(s) in that the 1991 agreement is silent as to the same;

4. That the defendants be ordered to satisfy any and all liens on the Pike Township tract,
which have resulted since the time of the 1991 agreement; and

S. Any other order which is just and proper under the circumstances.
Count III: Breach of Contract

(at Law)
Conveyances post 1991 Agreement

48. That the averments of paragraphs 1 - 47, inclusive, are hereby incorporated as if again fully
set forth at length.

49. That upon information and belief, defendants entered into other contracts and conveyances
concerning the Fred Long property, after the 1991 agreement.

50. That the result of the contracts and conveyances by the defendants, concerning the Fred Long
farm, after the 1991 agreement, deny the Witheys the full benefit of their bargain under the 1991
agreement and for which the Witheys should be compensated in an amount to be determined at
time of trial.

WHEREFORE, Plaintiffs request that judgment be entered in their favor, and against
Defendants, jointly and severally, in an amount to be determined, believed to be in excess of
$20,000, together with costs, interest and attorneys fees.

Count IV: Breach of Contract
(At Law)
Real Estate Taxes

51. That the averments of paragraphs 1 - 50, inclusive, are hereby incorporated as if again fully
set forth at length.




52. That pursuant to paragraph 4 of the 1991 agreement, the Witheys were entitled to live in the
home constructed on the Fred Long farm, “tax-free”.

53. That the defendants were responsible to pay the real estate taxes on the Fred Long farm per
the 1991 agreement.

54. That defendants have not paid the real estate taxes since 2001 on the Witheys’ home located
on Fred Long farm property. A true and correct copy of the letter and notice concerning the
delinquent taxes are attached hereto as Exhibit “C”.

55. To protect their interest, the Witheys were forced to pay the 2002 real estate taxes, with
penalty, in the amount of $1,311.85, to prevent the Fred Long farm property from going to tax
sale. A true and correct copy of the check issued by the Witheys is attached hereto as Exhibit
“E”-

WHEREFORE, Plaintiffs request that judgment be entered in their favor and against
the defendants, jointly and severally, in the amount of $1,311.85, together with costs,
interest and reasonable attorneys fees.

Count V: Request for an Accounting

(In Equity)
Insurance Proceeds

56. That the averments of paragraphs 1 - 55, inclusive, are hereby incorporated as if again fully
set forth at length.

57. That per the 1991 agreement, at paragraph 8, defendants agreed to maintain fire and liability
insurance on the Fred Long farm as well as the Pike Township tract.

58. That per the 1991 agreement, at paragraph 5, at the end of the transaction, the Witheys were
to receive the “dwelling buildings thereon” (emphasis added).

59. Although the 1991 agreement is silent to the same, Pennsylvania law would require that the
buildings be delivered upon the premises in reasonable condition, normal wear and tear excepted.

60. That one of the structures, best described as a barn, has suffered severe damage caused by
the weather.

61. That such damage should have been covered by insurance if the defendants had maintained




such insurance.
62. If the defendants did maintain such insurance and received such payment, said money
rightfully belongs to the Witheys as part of their bargained for consideration and they should

receive an accounting for such payment.

WHEREFORE, Plaintiff requests that in the event defendants received insurance
proceeds for damage to the barn on the Fred Long farm, they be ordered as follows:

1. Make an accounting to the Witheys for any insurance proceeds received by the
defendants for such damage;

2. Pay to the Witheys any such sums received as a result of such damage to the barn;
3. Pay the Witheys reasonable attorney’s fees incurred in this matter; and

4. Any other relief this Court determines as fair and just under the circumstances.
Count VI: Breach of Contract

(At law)
Failure to Repair

63. That the averments of paragraphs 1 - 62, inclusive, are hereby incorporated as if again fully
set forth at length.

64. That Defendants, upon information and belief, maintained the required insurance on the Fred
Long Farm premises, made the insurance claim as to the barn damage, previously referenced, and
received a check for said damage.

65. That upon receiving said insurance check, defendants did nothing to repair or replace said
barn nor in any manner remedy the damage done to the barn, thereby breaching, directly and/or
indirectly their obligation to maintain said structure and/or provide insurance protection.

66. That as a matter of law, the barn is considered part of the real estate and was to be conveyed
to the Witheys as part of the 1991 Agreement.

67. That as a result of the Defendants’ failure to properly maintain the barn by repairing it with
the insurance proceeds, the barn essentially fell down.




68. That as a result of the Defendant’s failure to properly maintain the barn, they should pay to
the Witheys, who have now been denied the benefit of their full bargain pursuant to the 1991
agreement, an amount, in excess of $20,0000, to be more fully determined at time of trial, the
amount necessary to build a similar structure to the barn as it was at the time of the 1991
agreement.

69. Similarly, Defendants have also failed to perform other repairs on the buildings on the
premises, some of which caused by weather others by just reasonable wear and tear; and said
buildings are in need of repair, for such things as roofs, furnaces and the like, in an amount in
excess of $20,000, to be more fully determined at time of trial.

WHEREFORE, Plaintiffs request that judgment be entered in their favor, and against
defendants, jointly and severally, in an amount in excess of $20,000, together with costs and
reasonable attorneys fees.

Count VII: Request for Accounting

(In Equity)
Mineral Rights

70. That the averments of paragraphs 1 - 69, inclusive, are hereby incorporated as if again fully
set forth at length.

71. That pursuant to paragraph 5 of the 1991 Agreement, the conveyances from the Witheys to
the defendants, and from the defendants to the Witheys, were to be free and clear of all
encumbrances.

72. That the Witheys are entitled to the mineral rights as to the Fred Long farm.

73. That since 1991, the defendants have entered into lease agreements, true and correct copies
of which are attached hereto as Exhibit “F”, for the minerals located on the Fred Long farm

property.

74. That the defendants should account to the Witheys for all mineral royalties received by any
of them from said leases, commencing at the time it is determined that defendants should have
conveyed the Fred Long farm property to the Witheys, being the time the Stage III bonds were, or
reasonably should have been released.

WHEREFORE, Plaintiffs request defendants’ they be ordered as follows:

1. Make an accounting to the Witheys for any and all royalties received pursuant to the
attached leases from the time period the Stage III bond were, or should have been released;




N

. Pay the Witheys reasonable attorney’s fees incurred in this matter; and
3. Any other relief this Court determines as fair and just under the circumstances.
Count VIII: Breach of Contract

(At Law)
Fair Market Value of Fred Long Property

75. That the averments of paragraphs 1 - 74, inclusive, are hereby incorporated as if again fully
set forth at length.

76. That in the event this honorable Court would determine that for any reason Plaintiffs are not
entitled to the specific performance earlier requested, than in such event defendants should pay to
the Witheys the fair market value of the Fred Long farm, together with improvement thereupon
in the condition they should have been in, in an amount to be determined at time of trial.

WHEREFORE, Plaintiffs request that judgment be entered in their favor, and against
defendants, jointly and severally, in an amount in excess of $20,000, together with costs and
reasonable attorneys fees.

Count IX: Breach of Contract
(At Law)
Reasonable Attorney’s Fees

77. That the averments of paragraphs 1 - 76, inclusive, are hereby incorporated as if again fully
set forth at length.

78. That per the 1991 agreement, specifically at paragraph 9, in the event one party breaches the
agreement and the other party sues to enforce their rights, the non-breaching party has the right to
recover reasonable attorneys fees against the breaching party.

79. That for the reasons set forth herein, defendants have breached the 1991 agreement.

80. That defendant should pay to the Witheys their reasonable attorneys fees incurred in
connection with this litigation, in an amount to be determined.



WHEREFORE, Plaintiffs request that judgment be entered in their favor, and against

defendants, jointly and severally, in an amount in excess of $20,000, together with costs and
reasonable attorneys fees.

Miscellaneous Averments

81. That jurisdiction is proper.
82. That venue is proper.
83. That defendants are jointly and severally liable to the Witheys.

WHEREFORE, Plaintiffs request that judgment be entered in their favor and against
defendants, jointly and severally, in an amount in excess of $20,000, together with interest,
where applicable, costs of suit, and attorney’s fees as well as Plaintiffs be granted specific
performance, injunctive relief, accountings, and any other relief deemed just and
appropriate under the circumstances.

Respectfully Submitted,

Theron G. Netle, Esquire
Ferraraccio & Noble

Attorney for Plaintiffs
301 E. Pine Street
Clearfield, PA 16830
(814)-375-2221

PA LD. No.: 55942
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AGREEMENT
THIS AGREEMENT, made and entered into this 27 uday of
November, 1991, by and between RICHARD L. WITHEY and ZOE E.

WITHEY, husband and wife, of Pike Township, Clearfield County,

Pennsylvania, pérties of the first part, hereinafter referred to

as "WITHEY",

i ANQ

AL HAMILTON CONTRACTING COMPANY, a Pennsylvania business

corporation, having its principal place of business at R. D. 1,

Box 87, Woodland, Clearfieid County, Pennsylvania, party of the

second part, hereinafter referred to as YHAMILTON",
WITNESSETH:

WHEREAS, HAMILTON is conducting surface nining

operations in close proximity to the home of WITHEY; and

WHEREAS, HAMILTON wishes to obtain various

autherizations to mine within three hundred (300) feet of the : :

WITHEY home; and

WHERSAs; HAMILTCN has agreed to provide alternate
housing for WITHEYS during mining operations under authorizations
signed by WITHEY.

NOW, THEREFORE, in consideration of the mutual
Covenants hereinafter contained, the parties hereto agree as.

follows:

1. That this Agreement shall represent authorization

by WITHEY for HAMILTON to conduct surface mining activities on.
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the 1.14 acres of real property owned by WITHEY in Pike Township,
Clearfield County, Pennsylvania.

2. That contemporaneous with the execution of this
Agreement WITHEYS wili sign any and all necessary authorizations
for HAMILTON to conduct surface mining activities within three
hundred (300) feet of the present WITHEY home in Pike Township,
Clearfield County, Pennsylvania, which will include execution of
a Supplemental "C" and a building variance authorization.

WITHEYS alsc agree to sign any and all other documents required

to conduct mining Qithin three hundred (300) feet of their home.
3. That HAMILTON agrees to construct for WITHEYS

alternative housing on property formerly of Fred Long located in

Pike Township, Clearfiéld Céunty, Pennsylvania. HAMILTON agrees

to execute a construction agreement with Neff Construction
Company, of Curwensville, Pennsylvania, to construct said home
when this Agreement is executed. Said home will be constructed in
a manner agreed to by the parties and at a.location on the former
Fred Long éroperty mutually acceptable to WITHEYS and HAMILTON.
HAMILTON further agrees to be solely responsible and liable for
payment in full of any and all obligations incurred for the
construction of said home by Neff Construction. HAMILTON further
agrees to indemnify and save the WITHEYS harmless from any and

all -dQebts, liabilitieé, or obligations (including attorneys' fees

and legal costs of WITHEY) incurred with respect to the

construction of said home by ‘Neff cConstruction.
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4. That upon completion of the construction project
by Neff Construction COmpaﬁy, WITHEYS will be permitted to
immediately occupy the neﬁ dwelling. WITHEYS sha)l live in saigd
dwelling rent-free and tax-free, but will be required to pay any
and all utilities used at said dwelling.

5. _Upon completion §f all mining activities on the
Blommington Job of HAMILTON and the release of Stage III bonds
from Permot No. 17803166, waMmrrnron will arrange for the convey-
ance of surface of the former Fred Long Farm of approximately
66 acres, together with the dwelling buildings thereon, to
WITHEYS and WITHEYS shall} convey the present house and 1.14
acres of surface in Pike Township from WITHEY to HAMILTON,
SHANNON LAND AND MINING COMPANY, or a nominee. The conveyances
shall be made free angd clear of all liens and encumbrances and
pass mark;table title. a description of each property is
attached hereto. '

6. That the WITHEYS covenant and agree that the pro-
viding of alternative new housing during mlning within three
hundred {300) feet of the WITHEY -home and the conveyance to
WITHEYS of surface to sixty-six (66) acres, formerly identified
as the Fred Long Property, together with the dwelling buildings
thereon, with marcketable title free and ¢lear of all liens and
encumbrances, will represent consideration for said mining, and
no royalty or payment of any nature or kind will be ow2d by
HAMILTON to WITHEY for the mining of coal or the conducting of
mining activities on the 1.14 acres of WITHEYS.

7. That conveyande of the 66 acres and new dwelling

house may occur sooner than the time period identified in

3
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Paragraph 4 above upon written agreement by both parties. -

8. That HAMILTON covenants and agrees to maintain
liability and fire insurance on both the honme being constructed
by Neff Construction énd the present WITHEY home and 1.14 acres ) .
in Pike Township, Clearfield County, Pennsylvania. SaidAduty and
obligation to carry insurance shall cease and terminate upon the
delivery of .the Deed to the 66 acres of the formerly Fred Long
Farm to the WITHEYS.

9. That in the event that either party breaches this
Agreement, and as a result of said breach either party has the
right to elect to sue for damages or seek any other remedies or
relief as may be available to them, and if the party choosing
such remedy is successful in enforcing their rights, then the

responsible party shall be liable for legal fees and any and all

other costs of litigation incurred in enforc1nq their rights
under this Agreement

10. That this Agreement may not be.assigned or
transferred by either party without first obtaining the written
consent of the other to so transfer.

11. That this agreement constitutes the entire

" understanding of the parties hereto and any amendment of this

agreement shall be in writing executed by both parties.

12. That this agreement shall inure to the benefit of
and be binding upon the parties hereto, their heirs, executors,

administrators, successors and assigns as if they vere named in

each and every provision herein.
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13. That the parties agree to execute a Memorandum of

Agreement outlining those matters which are required by law for

recordability, which Memorandum shall memorialize and represent

this Agreement, and which may be recorded by the WITHEYS if they

S0 desire,

IN WITNESS WHEREOF, the parties hereto have caused this

Agreement to Lan pProperly executed the day and year first above
written,

4
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(SEAL)
s Richard L. Withey 7
Lo T el e (SEAL)
.. Zoe E. Withey L
—_—
AL HAMILTON COMTRACTING COMPANY
3y
2 & o
C. Alan Walker
C.E.D.
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SHANNON LAND AND MINING COMPANY
P. O. Box 368
Bigler, PA 16825.

PHONE: (814) 857-7681 ‘ FAX; (814) 857-5003

September 13, 2000

Mr. & Mrs. Richard L. Withey - m
_ I A S
R. R. #1, Box 488 .

Olanta, PA 16863 | — Exhibit "Bv —_

RE: Agreement dated 11/27/91

Dear Dick and Zoe:

I had our attorney, Mr. William C. Kriner, review the agreement dated
November 27, 1991 between you and Al Hamilton Contracting Company
regarding the former Fred Long Farm in Pike Township.

The Fred Long Farm is owned by Shannon Land and Mining Company.
Shannon Land and Mining Company is not a party in the agreement dated
11/27/91 and is not bound by the terms thereof. Paragraph 5, on Page 3
states that: “Hamilton will arrange for the conveyance of surface of the former

Fred Long Farm of approximately 66 acres, together with the dwelling buildings
thereon, to Withey’s.” :

In the meantime, Shannon Land and Mining Company may do whatever
they desire to the Fred Long property; i.e., cut trees, build roads, put in water
lines, power lines, etc. We feel it would not be proper to sell a tract of land to
Bill Elensky and then deny him water and electric service or a good road to his
property. o

We fully intend to transfer the Fred Long Farm to you in the future.

Until the property is titled to you, it remains the property of Shannon Land and
Mining Company. :

Sincerely,

E. David Nelson, Manager
Properties & Reserves
SHANNON LAND AND MINING COMPANY

EDN/smr
cc: C. A. Walker
wd/sep00/withey



230 EAST MARKET STREET
~ SUITE 121
Clearfield, Pennsylvania 16830

TELEPHONE (814) 765-2641
FAX (814) 765-2640

MAY 20, 2004

Map # 126-H11-000-00021-DW-01
Municipality: PIKE TOWNSHIP

Control: # 126.0-93318

Description: H

Owner: AL HAMILTON CONTRACTING CO.

To Whom It May Concern:

This letter is to verify that there are delinquent taxes, on the above
referenced assessment, Taxes due are for 2002- 2003. A statement
is enclosed.

é( C ely,
%@Graham

Asst. Director

05/20/2004
Searched Jeb

STATEMENT VALID AS TO CURRENT ACCOUNTS,.
SUBJECT TO CORRECTIONS AND CHANGES.




Clearfield County Tax Claim Bureau
230 East Market Street - Suite 121

Clearfield, Pennsylvania 16830
Phone: (814) 765-2641 Ext. 5998

*-Customer Copy-*

Receipt # 175191 Tuesday, May 25, 2004

Received Of: Control# 126093318

AL HAMILTON CONTRACTING CO. Claim# 2002-007714

Map # H11-000-00021-DW-01
In The Amount Of: $1,311.85 Property Desc H
County District School

TAX 0.00 0.00 1156.72
INTEREST 0.00 0.00 130.13
COST /PENALTY 25.00 .
CURRENT YEAR 0.00 0.00 0.00 Cnns s Wegdsetp
OVERBID 0.00 /
TOTAL $1,311.85

Director of Tax Claim Bureau
RECEIPT VALID ONLY UPON PAYMENT OF LEGAL TENDER
ANY CHECK RETURN UNPAID BY YOUR BANK WILL BE SUBJECT TO A TWENTY DOLLAR ($20.00)

Total Received On All Claims For 12609331 On 5/25/04  $1,311.85

RETURNED CHECK FEE
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May 25, 2004

C. Alan Walker, CEO

Al Hamilton Contracting Co. A R S
1988 Dale Road - — Exhibit "p" —
Woodland, PA 16881 '

RE: 1993 Agreement
Dear Mr. Walker:

As you know, we have been attempting to get you and your company to comply with the
terms of our 1993 Agreement. According to Paragraph 4 of said Agreement we are not to have
any tax liability on the premises. However, you have refused to pay the 2002 and 2003 taxes,
resulting in a Tax Sale being scheduled. Based upon advice of counsel we have proceeded to
pay the 2002 taxes to prevent further escalation of our damages. We hereby demand that you
reimburse us the amount paid for the 2002 taxes within 30 days hereof. Furthermore, we further
demand that you pay the 2003 taxes within 30 days, otherwise we shall pursue appropriate legal
action. You should note that under Paragraph 9 of said Agreement we will hold you and your
company responsible for our reasonable attorney’s fees incurred therein.

Lastly, and of utmost concern is the homeowner’s insurance which you are also required
to maintain pursuant to Paragraph 8 of said Agreement. Under these circumstances we sincerely
question whether you have protected our interest as required. Therefore, we demand that you
produce a certificate of insurance within 5 days hereof. In the event you do not do so we will

have no choice other than to obtain insurance, again holding you responsible and pursuing

appropriate legal action.

With regards,

Sincerely,

Richard and Zoe Withey

Gochland. £/ By
7
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. OIL AND GAS AGREEMENT
Date: (o///qq J/%Mau ZA/IO/ ¢ //ﬂ/ﬂ/ﬂ(% éa Proneto; LY - 57 ~ 265/

Landowners (and address): T0. Box 366
BIGLER , IR /6835

Gas Co: Kriebel Resources, P.0. Box 785, Clarion, Pennsylvania 16214
1. Leasing Clause. Landownars in consideration of One ($1.00) Dollar in hand paid by the Gas Ca., receipt of which is heteby acknowladged, grant and convey unto the Gas Co., its heirs, exscutars.
adminisirators, successors, and assigns, and warrant ganerally litle to, all the oil, gas. sudace and Orilling Rights in, on and under ail that certain piece, parcsl, of tract of lend situale in
TIKE Townshig CIEART 16/ Couny, Pennsyrani, bounded and described s folows:
OntheNarthby landsol_ /Y /72 =L 17037 —Trrall  TAACIS
On e Eastbyanasol_ AL L CLEART 724 20T Co.
Ont Sout by anesof _N /L SHANN N LaaTd AN 27 s .
OnveWesttyndsd_ AL C AU . S’ éiy/ £ 27 70
Containing A2 Acres, more of !es/s. also teferred to by Tax Map No. _// P = 4 Lf= B anabersin o  referied to as *Property’.

2. Drilling RigIi3. In amktion, "Property”. shal inciude all ofl, gas and surtaca rights ewned or claimed by landownets in and under lands which are adjacan!, contiguous to of form a part of the lands above
described Gas Co. is hereby granted the excusive right of drilling and operating the Property alone or canjointly with neighboring fands for producing oit and gas by any means, and all rights nocsssary, convenient
and incident thereto, icluding but not timited 16, the right to conduct geological and geophysical surveys and explorations on the Propesly: to drill new wells, recondition producing wells and redril and use

doned wells pipe and equipmeiit on Tna property; to construct and maintain buildings, plants, orips, tanks, generators, compressor stations, gales, meters, reg toals, appli ials and other

ip used in expioring for and p ing of and gas, and pipelines, telephone fines, electric pawer lines, leading from adjoining fands on and acrass the Property and ather lands which rights shalt continue

at Gas Co.'s option afier the tarmination of this Agraemant, which option shall be exercised through continued use of the then existing pipelines, tefephone lines and eleciric power lines which may be repalred of

teplaced, or by Gas Co. giving written natice of exercise and similar rights for roadways which rights shall continue there atter so long as Gas Co., its heirs and assigns desire to maintain the same; the right touse

water, ol and gas and other matasials from the Properly for operaling purposes, and Gas Co. is released of alf damages, including but not limitad to fand, surface improvements and waters and has the fight of

temoving either during of et any time alter the term hereol, all casing, fubing, machinery, buldings, structures and proparty of the Gas Co. and its assigns and employees. In the event that Gas Co. constructs a meler

site, pipeline or road on Landowners Property far the benefit of an adjacent property, and prior to tha driling of a well on the said Property, Gas Co. shail payl for the said imp atihe rate ol Two

Hundred Dallars per meter sit and Fiva Dollars per rod for roads and pipelines. All of the above describad rights shall be herein relerred 1o as *Drilling Rights". Landowners release any right of indemaification that
they may have against Gas Co.

3. Exisfing Wells. 1t is understood and agreed that this Agreement does not convey any righ, tille or interest 1o Gas Co. in any existing well on the Property.

4. Tarm. Gas Co. has tha right to enter upon the Property to cvill for oif and gas at any time within 3 months from ___ &> //'/‘?'9 hereof and as long thereafter as (1) oif or gas or either
of them ig proggsed Irom the_Property_or any lands pooled or unitized therewith, (2) operations continue for the productionf ol/ait or Gas, (3) Gas Co. shall eontinue to pay Landowners
j S Flv dollars per acro per year as delayed rentals, (4) an apolication for a diiling permit is pending with the appropriate authoritias, and Lesses. ater grant of guch
permit, drifling ions within a time thersalter and continues same with due diligence, provided said petmit epplication was flad priof o the expiration of the primary term, (5) a compleled
oil or gas well would be capable of producing ol or gas from any partion of the pramises or any lands poclad or unilized therewith, but for acts of God, unavalabifty or intarruption of markets or pipelings, or any other
causes, which have caused Lessee nol to commenca praduction fram such well or to suspand production fom such well, (6) or unil all ol and gas has been remaved lrom the Property, whichever shall last ocour.

5. Unilization. Gas Co. is hereby granted the right to pool and unitize all ot any part of the Property with any other lease of leasas, fand of lands, mineral estates, or any of them whether owned by Gas Co. or

- others, 50 as tocreale ona or mare drilling or production units. The commencement ef driling, completion ot or production from a well gn anyportian ol the unit creatad under the terms of this paragraph shall (except

lor the reserve gas clause dascribed below) have the same atiect upan the terms of this Agreement asif a woll ware drilled, completed, or producing on the Property, As 10 each driling or production
unit desig by Gas Co., Land agres 1o accept and shall teceive out of the production of the proceeds from the production from such unifs, such portion of he royafties spacified herein, as the number of
acres of the Property which may be included from time 1o time in any such unil bears 1o the total number of acres included in such unit, Gas Co.may at any tma increase or decrease that portion of the acreage
covered by this Agreement which is included in any drifing or production unit, or exclude it altogether.

6. Royalty. Gas Co.agrees to pay landowners a royalty equal 1o one-aighth part of the ol end gas produced, saved and marketed from a wel on the Property, with said ena-eighth part 1o be valued at the price
received by Gas Co. at the wellhead at the 1ime of production, for said ofl and gas in its natural state after deduct g from such p &d valorem and other applicable taxas, togather with the
reasonable costs incurred by the Gas Co. in preparing such of and gas for markst inclisding, but not imited o, the cost af any necessar y of ion and the cost of ransporting such ofl and gastothe
point of sale. In o event shall royalty be required to be paid to Landowners based upon a prica higher than the Gas Co. is permitted by law to raceive. Settiement tharefore shafl be mace quarlerly for production
during the preceding calendar quarter. Unless Landowners defiver written notice to Gas Co.of a dispute with respect to royalty payments or of an alleged breach of any of tha terms of this Agresment within sixty (60)
days lrom the dats the same is paid of tha alieged breach cccurs, then said payment shall be Jinding upon Landowners and the alleged breach shali be deemed to be waived.

7. Paymentof Rovaltias. Al payments may be made by check mailed to Landowners at the above address or deposited 1o their credd, or the credit of their hairs and assigns in any state or national bank, or by
check mailed lo them at the above address o in such manoer as Landowners and Gas Ca. shall ctherwise agree. Provided, however. that Gas Co. can apply any money it may owa or which may become due o
Landawners (o satisly lians o claar ancumbrances against the Property, and set off any money it may owe Landowners in Ihe event that Landowners owa Gas Co. money because of an ovetpayment of royaity o
cthenwise. :

8. Force Majeurs. Gas Co. shall be excusad from performancs, and (his agreement shafl not be in breach, and the term thereol shall be ded, if it shak be p from operating on the Property by taw,
by operation of orce majeure (including, withut limitation, lightning, earthquake, fire, stom, flood, washawt) o by any cause beyond Gas Ca's contrel. Gas Co. shall thersatter exercise reasonable diligaace o
fesume operations. In the evant the tile o the Propertyis for any reason clouded by or action is fited in any court of taw or equity, imvolving the fille 1o said Property or any part thateo!, the time of suich datay or the
continuance of said cloud o cout action shall nat be counted in computing the term of this agresment of the obligations thereunder, and Gas Co. shall not be obligated o perform any of its covenants and conditions.
Landowners shall provide Gas Co. with a copy of the certificate and abstract of title for the Property that Landowners o Landowner's anornsy may have, if requested by Gas Co,

9. Suerengler, tis agreed that upon the payment of One ($1.00) Dollar, Gas Co., its successors and ssigns, may lerminate this agreement and lher.el_:y be releasad of aX covanants and obligations hetein set

forth even unfuffifled by (1) determining that the oil and gas has been exhausted from the Property; ot (2) reconveying the cil and gas and ramaining privil ges givento |
10. Driling Permits. Land: for th Ives, their hairs, dmini and assigns, agree 10 execute any and ail documents that may from time 1o time be helphul ot necessary in
order fer Gas Co. to obtain the g | approvals to carry on operath

11. Entire Contradt. No presumption shall ba daermed to exist in favor of or against either party hereto as a result of the preparation andior regotiation of this 9 No ink or t shall be
implied as to gither party hereto since the full contractual obfigations and covenants of sach party is herain fully and expressly set forth,

12. Conveyance of Proparty. No change in ownership of the Praperty or toyalties shall be binding on Gas Co. until a person acquiting any interest has fuinished Gas Co. with proot satistactory to Gas Co. ol
such change in ownership. Landowners agrae not to nter into any ol and gas agresment with any ather party with regard to the Property until this ag is terminated. If Lan do not have title to all of
the Property and rights described above, pay h may be made to Langowners in proportion to the interest heid by Landowners.

13. Adverse Claims. If the Property is subject to aninstrument granting rights 1o party other than Gas Co. of in the event of dispute o litigation as to tite ar as to royalties or other sums payable hereunder or
any part thereo!, royalties and ofher payments may be held in escrow by Gas Co. unii such instrument has been relgased of cancaled as fo the Property and until such dispute of litigation is terminaled. Tha sum
0 paid in ascrow by Gas Co, shall be deamed paymant of royaliies and other sums dus hereunder,

14. Counjerparts. In the event there is more than one Lank then this agi may be d by Land, inoneormrewmrpuueaeholmhhmallmimemwigiw.bu!nllélv:ﬁch
when taken togather shall constitute one agreement,

15. Addiions] Provisions, Its further undarsiood and agreed that SEE AC/C/E/IC/)//?’]

16. - If Landowners recaive an offer 1o lsase the oil and gas concerning any portion of the Property descrided herein at any tima while this agresment remains in ful} forea and offect, o7 within
six (6) months thereatter, Landowners hereby agree to notity Gas Co. in writing immediately of offeror's name and the terms ctered, Gas Co, shall have fitean {15) days %o accept o reject the said ofier to lease the
oil and gas covered by the offar at the price, terms, and conditions specified in the offer. Failuwe o Landowners to provide such notice to Gas Co. shalilarminate any leass enlered inlo batween Landowners and such
offerer.

17. No Third Party Paymants. Landowners hereby warrant that (i) the Property is not encumberad by any entorceable oit or gas lease of record or othenwise and that (ii} they are not currently receiving any
borus, rental, production royally of shut-in toyalty as the tesutt of any prior o or gas isase covering any or all of the subjact Property, and that thate have been no wells drilled upon the subject Property of upen afy
lands with which the Property has been combined in a drilling of production unil

18. Heirs and Assigns. ANl provisions of this agreement shall extend to and ba binding upon Ihe heirs, ini
that an assighment of subleasa of this agreement in whola or in part shall release and discharge Gas Co. from any and all obligations of liabilities hereunder.

Witness the proper execution of this agreement on the date above written with intent 1o be legally bound.

. ] h .
&@AA&M}L&&,_A@@‘:__ fse
WITNESS LANDOWNER
=]

25~ R0 33D

and assigns of tha parties hereto, provided, however,

(SEAL}
WITNESS LANDOWNER
SS
(SEAL)
WITNESS LANDOWNER
SSw
: (SEAL)
WITNESS LANDOYNER
SSDO\' & N /']
By : (SEAL)
WITNESS AS B0,

ITqTYXd

II\HII

,'4(/]»;

4



STATE OF ?A " . s
COUNTY OF Q/E/M ?’/E/CZ .

On this /Jf day of j‘;ﬂé 1 ﬁbdoie me MA ‘4 ML

.19
the undersigned officer, persanall da_E 8D ELE504)
+ satisfactorily proven to me to be the person whose name
subscribed to the within i . and acknowledged that Z24S. .

executed the same for the purpases therein contained.
IN WITNESS WHEREOF. | hereunto set my hand and official seal.

RITIN

“halld )
S\ 4

Notarial Seal
Kenneth L. Radzieta, Notary Public
Glarion Boro, Clarion County
My Commission Expires Dec. 18, 2000

Notary Public

COMMONWEALTH OF PENNSYLVANIA ’ :

COUNTY OF ) :

BE IT REMEMBERED. that on the | day of : .19 . before me, the subscriber, a Notary Public.
iy appeated - . the subscribing witness to the execution of the aboe indenture, who

being duly sworn upon his aath according to law, doth depose and say that he did see .

the Landownents) above named. sign and seal, and as ¢t and deed deliver the above indenture for the uses and purposes

therein mentioned, and that the name of this d th set and subscribed as a withess is of this d own proper handwriting and that the ioregoing Agreement

to be their act and deed for the purpose therein mentioned and desire that the same might be recorded as such.
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COMPANY ACKNOWLEDGMENT
COMMONWEALTH OF PENNSYLVANIA

. SS:
COUNTY OF  (/darcane

K.} :
On this /é . day of .19 99 before me;
4 s Y u%rslgned officer, L d
e < . J f

B) LA T
to me known to be the same persons g\ob‘gq.names are. "n;&;!ibed
S e .
10 the ioregoing instrument dr{d in due lorm of law acknowledged the execution of the foregoing Agreement to be their act and deed for the puvpgsgxll\wem méﬁlfoi@/«!‘.,tpu? 3;’»&
" .

s ] .
that the same might be recorded as such, . 5 \} D
WITNESS, my hand, apd official seal thidparigilSadve written, X i . . ';} b d
Michele A Wice. Notary Public ) ‘e LA /e “EA S
{Sf4rian Rorg. C!arion%ounty o . %M !~/:z S anate SR o
an Fvnires June 19. 2000 | NOTARY PUBLIC :

mvmrsnsom ]
0« Notaries



" abRDAVIT No. 28363, OIL AND GAS AGREEMENT

o 503 ' '

* Landowners (and acdress): SHANnen LtAnd & Pininse Co S14- 67~ AL
PO _ROX R

RIGIER , Pa. 1LXIS

Gan Co.: Kricbel Resources, P.0. Box 765, Clarion, Panneytvania 16214
1. Leasing Clausa. Landowners in consideration of One ($1.00) Dollar in hand paid by the Ges Co., receipt of which is hereby acknowlodged, grent and convey umio the Gas Co., its hekrs, axacukors,
administrators, successors, and assigns, nd warrant generally title to, all the of, gas, surface and Orilling Rights,in, on and under al that certain piece, parce!, or tact of land eituate In

Tounsh, ClearFiELd County, Pennsyivania, bounded and dascribed a3 folows:
Onthe Norh by landsof o3 1 /'7037 SmAll. TRGCTS
OnteEasttyindsetnt___ (S EAR LA mao 7. 0o

ommesnyandsain___ I HANNON  LAN & mln/nc Co .
OntheWastby andsofof lklabﬂ{l&i_ _Shapnsn | YAV /4| Qj[ﬂgj(fg
Containing pcres, o o s, 8150 e o by Tx Mo o L2 = H -2/ _ "and berein coflecively rafrred 1o as *Property’.

2. Driting Rights. 4n addition, “Property” shat inchude st of, gas and surface rights owned or claimed landownasmMumbndswhmhwemmmmgmwmbrmapandmbmm
dewbadeucus memmmm&mnmmmrmu%wmumm mﬁmxgrbo«mlandsmprodwng{oimdwbynnynmw ] righls nacessary, conve

ﬂm but nat limited to, the nd geop survays and
on the p meintain buildi ., dry hnb.gamfmu. siations, mmmmmwm
equummdnmvm ngofmﬂmmﬂpwlhes. es, Scric power MMMMMPWMMMMEMM
atGasCa's IemnahonolﬂuAgreemehehophonlebemrmdthro Mnnuedusedmmen Ea hong lines and elactric pawer linas which may be repaired or
Wwweummmnmammwm rights for roadways which sralnonhmmmlﬂusobwas 3
watss, oil and gas and gther matesials from the Property for operating ses.weu%smhased mndudmgbmm:rmdblandmdnohpwnerh waters and haa the right of
mm’duingommymwm 1term hareof, a!lcasng mng,mmnsry bum\gs strwm:esam dmﬁuuwmmmwmm Inthe event that Gas Co. constructs 8 melar
road on Landowners Proparty for the benefit of an adjacent pr lomdnwotamlon Gas Co. shall for the aldnmmmmmmhdﬁuo
Mwm:g:wm; per rod for roads and ppefines. Al olheabmdescn nghis shal be hersin ek Ioss'DnlingEgm' Landowners relaasa ey right of indamnification tha!
mymymveagum
asmmm !tsmdormodandagwedmmweemmdoesmieomyanyngm.ﬂlleonmetmtoenc@mwemthgwalon Property.
4, Torm. Gaa Co. has the hamerwonlhePtopeffybdnlbrohndggnimyﬁmwﬂhn tmonths from bad fed
wwumnww 1} ol or gas or sdther of m orunnzedwuwﬂmlal(sz)( anuomeomgiwgrﬁgmd&ugm}(‘ammd\m
Iandamm dorlau epe«yearasdelayedre ica ] permit is pending Wbﬂtﬁ
mm after grant of such drilling op same with due pofmappieaﬁonw othe
oxpwmoihpvmy\erm(ﬂ mhmdoﬂmgnmlwwhbeeapabledwodmgeﬂmguﬁom ponnnolupremses«m\ylams orumudhwhhnloruu Godunmlhbtityu
mndmhh mppdm , O any other causes, whbhhmmumdLsseemmeommmproducﬂmnnﬁom such woll of to suspend production from such well, (8) o until all o and gas has boen removed
roperty, whichever 5t occur.

5. umGuCn.nhem:/i?medmengmmpoolundunmzsalleranypanamerpenywnhauyalherlmeorlaases tand or lands, minaral estatss, or any of them whothar owned by Gas Co. of
others, 50 as 1o Creale one o Tha commencement of m.oomhanofo:prodmuonfromawdlana porhmoﬁheumueaxedunderﬁma:nal»mpamnwshanm
hemﬂmuwnﬂwhnmolhskwmmudamﬂwmwmmdrﬂedmwmorpraduungon PfopenyAstoeachdrilhgovprodumwmdssigna by Gas Co., Landowners agree 1o
accapt and shal raceive out of the p. o from the prodk from such units, such portion of the royalties specified herein, as the umber of scres of mFropenywhnh beincluded from
mbmm:mn mnbearstoheiowwnxrberdamslmiuddnsudwm Gas Co. may at any time increase or decreass that portion of the acraege covered by this Agtmmwﬁemsm.dedlnw

unit,

drifing or prod or exchude #
6. Bayalty Gas Co.agroes paylandwmelsuoyaltyequahomenghn\panofmealamgaspvodmd smdandmarh\adlrmaweuonmel’ropmy with said one-eighth part to bo vakued at the
aeuemdbyGnCaﬂmowdllmdalmewmolpmdwbon,bvwdodandganmnsnamra)sﬁmah« from such p ad valorem and other pmlaxes. Mwﬂhuﬁ

red by the Gas Co. in pr such oil and gas kor marketincluding, but not fimited to, the east of any recessa ireamlemoteomgf:sﬁmmdﬂ\eeosidtrmspomnqm and gas fo the
pomdsale.lnmevenlshaltwanybelequmdta pandioLendowrersbasedwonapmehwmaanascospemmd law to recaive, Settament therefora shal be made r production
turing the preceding calendar quarter, Unless Landowners daliver writien notice to Gas Ce. of a dispute with respect to oyalty payments o of an alleged traach of ofhlemsoflhsAgaeerﬂunsm(so)
day: ommemusarmspaldonheallogedbreaehmrs lmnsmdpaymemshaubebmamuponLandowr\ersandthoallegsdbrsachshalbedeemedlgk

wmgmm; fay be made by check mailed to Landowners at the above eddrass or depositad to their eredit, or the eredit of their heirs ang ng in any stala or national bank, of
check mehedsmaddwu%whmmasLawwmmGasCuwlmhemagu Provnded hwovar.m(ias(:o.can anymn;s:gmyo;wmm"uybmmdwz

Landowners %o satisfy ¥ens of cloar encumbrancas egainst the Property, and set off any money i may owe L the event thal L owe mongy because of an overpayment of royalty or
8. Foma Maiours. GasCashallbomedlrompedumm.wmn raement shall not bein breach, and the tem theroof shalt ba it d ghall from i onthoPmpertybylaw.
b/opammofbmnn;em ing, without limitation, lightning, , fire, storm, flood, washout) or by any cause beyond Gas Co.'s contral, euc«mwuwwmv dilgencs 1o
1BSUMe Oporations. nﬂ\ewemhﬂbmhof’ropemlshrw'easondoudedbyuadmusﬁledmwmmdlawu nvoh the title to said Praperty or any part tharedf, hmdmhdslayuu\s
contiouance of said cloud o court action shall not be counted in computing the termeof this a mmovmeubigatnnameu r.andGachuhaﬂmlbeobllgatedlopedmmwun:mmmsw
Landovners shaf provida Gas Co. with & copy of the certificats and abstract of tite for the Property that Landowners of Landowner's atioiney may have, if requasted by Gas Co.

8. Surender. 11 sgroed thatupon the payment of One (81.00) Dollar, Gas Co.,its successors and assigns, may farminata this agreement snd theraby ba releasad of all covenants and cbigations herain sat
bnhunduﬂumbdby(l)dalqumlmemwugasnnsbeenmmedmmePropervov(Z)mm%hulw;agWremmngmlsgu';mnb&ﬂwm; obhoa ronse

10nnﬁ%ﬁh;mmhmmMrhum,mmarudmmtmm.mardma 1 execute any and all documanis that may from ime to ime be helpful o necassary n
orduhveas bohmmmmmwmlsbwrymm o i ey hel

1. Entire Contrag. No es\mphonahaﬁbadeemwuslmlavorofovagalmewpanyhere!oauwsukoihwepammandlormgoﬂamoims No ind or nt shall be
npliedastompanymmssm of each party is herein fully and expressly sel forth,
Nachangemowmrshpow\el’v of royaities shall ba binding on Gas Co. until & person acquir mwwmfummsmcﬂmmmwemum
wehd\anpehwmrshv weenmtoemanntoanmlavg rggy);ieeﬂ'umlwumanyolt"glelpar wmmgardmherperwwunWm g da nol have ttie to &l of
to Landowners in proportion to the intarest held by Landowners.

11 msm HmePlopenyuswmhaninstmnemmnmr his 10 @ party other than Gas Co. onnttwmmdd:spmaormabnaswmormoroxmnsormhersunnpayahlohevmwor
part therodt, royaibes and ﬂemsmybeheldnsww Gas Lo. until such instrument has been released or cancelled as 1o the Property and unti such dispute or Eigation is terminated, The sum
sopadinwmb;ﬁn(hshalbu med of royalties and other sums dua hereundar.

14. Countarparts. In the event there is more than one Landowner, lhemrusagmememmybemwhdbywsdowmlnmwmremnmmuehdmmshdlmmmuomm but ak of which
wian taken togethar shall constitute one agreement.

1&A|ﬁdm_ni_ummlmundmnumb/wmmﬂ\at(l)lherpertylsmtenwnberedby entorceable oil or gas Jease of record or otharwise and nLdemlmmNreeow\ga
bonus, rental, production royahty, or shut-in royatty as the result anymoﬂandgasleasewmmwcx of the subjact property, and that there have basn no wals driled upon the subjeck Proparty or upon

hmmmmemmmMmddmummnmm ~0 hf 00{‘7‘ d-? 7145
mcdeﬂg AGrEemEJM bl _not 2o Q£ recadiad

Qmmm.gﬂ? Lammmanommleasemoﬂwgas portion of the Property dascribed berein at any time while this a temains in full fores and effect, or within
m(&)mmmma Landowners hereby agree to notity Gas Co. in mmsdim !

s name and the terms offered. Gas Ca. shall have fitteen (15) days to acce mvo;actmensduﬂamleasem
oiamga:madbywommthwﬁnlarmmw ions specified in ouorFamdwmmswmmmumsasmsnaxltemnmannylaasemla between Landowners and

Heitaand Assions. All provisions of this rmms!\uaxtef\dwandbebrulngmonmemrswmud swlesseeaandass monhspamshmm.pm;ded however,
Mnntmmwmdmmma&mmahwlmw maesummmwmamwmmum 9

Witnass the proper axacution of this agreement on the date above wiitlan with intent to be legally bound,

-
(SEAL)
WITNESS . LANDOWNER

ss4 A5- 1200339

(SEAL)
WITNESS LANDOWNER :
sS4
(SEAL)
WITNESS LANDOWNER
s8
(SEAL)

WITNESS

WITNESS




AN

STATE OF _PA :

COUNTY OF _CLERREIE]

Onthis _ \5-.’k day ot &Z 1 f ,200 2, before me, a Notary Public , the undersigned officar, personally appeared
E. Davip relsaal
] T .

whose name.

satisfactority proven 1o me to be the person
subscribed o the within instrument, and acknowledged that M (S .
axacuted *he same for the purposes therein contalined. el

INWITHESS WHEREOF, | hereunto set my hand and official seal, &

13

Y
mﬂ&ﬁ‘éﬁ*ﬁ‘m Public 6}{Q % L
Clarion Boro, Clasion County - wwDéL 5{) C (3 v’y

+_(SEAL)

My Commission Expires Feb. 7, Notary Public
w,mmaniamaﬂmdmmes

7/ ';".',

P

COMMONWEALTH OF PENNSYLVANIA :

COUNTY OF
BE IT REMEMBERED, thatonthe day of 20 before me, the subscriber, a Notary Public,
personally appeared the subscribing witness 10 the execution of the above ndenture, who

being duly sworn upon his oath according to taw, domdeposaandsaympedldsee
the Landowner(s) above named, sign and seal, and as act and deed deliver the above indenturs for the uses and purposss

thersin mentioned, and that the name of this deponent thersunto satand subseribed as a witness Is of this deponents own proper handwriting and that the forgoing
Agreement ‘0 be their act and deed for the purpose therein mentioned and desire that the same might be recorded es such.

e
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tu:: § = 2 : o™ : § \ 'é o & WITNESS, my hand, and official seal the date first above written.
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COMPANY ACKNOWLEDGMENT

COMMONWEALTH OF PENNSYLVANIA
Naans

COUNTY OF \,L)&/W :

On this ?/\[/ day of W 2002, betore me; a Notary Pubiic the undersigned officer,

personally app3ared Gregory R. Kriebel to me known to be the same pers‘lons whoge names are subscribed to the foregoing instrument and In.due farg of law
acknowledged the execution of the foragoing Agreement to be thelr act and deed for the purposes therein mentioned and dasire thatthe sams might by ret:‘eﬂed.gs ST

: 88

such.
Notari
Michele A. Wies ro _ e i
WITNESS, my hangd, and 6ffioiasealgh o writtgh, N : R Lo
: My Commission Expires June my 2004 a1 . ‘l . . Soes
x ke ',' ) 5 - =, AP S
wwma P> . W! e d . . o . (SEAL,)..

NOTARY PUBLIC .

&>




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY,

PENNSYLVANIA
(CIVIL DIVISION)
)
RICHARD L. WITHEY, and )
Z0OE E. WITHEY, )
)
PLAINTIFEFS, )
) No.04- 1712 -CD
V. )
)
AL HAMILTON CONTRACTING COMPANY, INC.;) INEQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND )
MINING COMPANY; a Pennsylvania partnership; )
C. ALAN WALKER, an adult individual; and )
SUSAN W. KRINER; a adult individual, )
)
DEFENDANTS. )

VERIFICATION

I, Theron G. Noble, Esquire, Attorney for Plaintiffs, do hereby swear and affirm
that I have read the foregoing AMENDED CIVIL COMPLAINT, that the averments
therein contained are true and correct to the best of my knowledge, information and
belief. Furthermore, I am over the age of 18 years of age and we give this unsworn
statement knowing it is to authorities and subject to the penalties of 18 Pa.C.S.A. 4901.

So made this _4th day of  November , 2006.

By,

2
Theron G NGB, Esquire,

Attorney for Plaintiffs




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)
)
RICHARD L. WITHEY, and )
ZOEE. WITHEY, )
)
PLAINTIFFS, )
) No.04-__1712 -CD
v. )
)

AL HAMILTON CONTRACTING COMPANY, INC.;) IN EQUITY AND AT LAW
a Pennsylvania corporation, SHANNON LAND AND )
MINING COMPANY; a Pennsylvania partnership;, )

C. ALAN WALKER, an adult individual; and )

SUSAN W. KRINER; a adult individual, )

)

DEFENDANTS. )
CERTIFICATE OF SERVICE

I, Theron G. Noble, Esquire, attorney for Plaintiffs, does hereby certify that I served a true and
correct copy of the AMENDED CIVIL COMPLAINT, to the below indicated person, being
counsel of record for the defendants, this 4th day of  November , 2006, via United
States Mail, first class, postage pre-paid as follows:

William C. Kriner, Esquire
P.O. Box 1425
Clearfield, PA 16830

Respectfully Submitted,

=

Theron G. Nofle, Esquire
Ferraraccio & Noble
Attorney for Plaintiffs
301 E. Pine Street
Clearfield, PA 16830
(814)-375-2221

PA IL.D. No.: 55942
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and
ZOE E. WITHEY

Plaintiffs

VS.

AL HAMILTON CONTRACTING COMPANY, INC.; :

a Pennsylvania corporation, SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an
adult individual; and SUSAN W. KRINER, an
adult individual

Defendants

No. 04-1712-CD

Preliminary Objections to Plaintiffs'
Amended Complaint

Filed on behalf of:
Defendants

Counsel of record for this

party:

William C. Kriner, Esquire

219 East Market Street

P. O. Box 1425

Clearfield, PA 16830
(814) 768-7893

PA L.D. # 15559

Counsel of record for
Plaintiffs:

Theron G. Noble, Esq.
301 East Pine Street
Clearfield, PA 16830
(814) 375-2221
PA1D. # 55942

William A. Shaw
pmmonotary/ Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and : No. 04-1712-CD
ZOE E. WITHEY : ’

Plaintiffs
VS.

AL HAMILTON CONTRACTING COMPANY,
INC., a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an
adult individual; and SUSAN W. KRINER, an
adult individual;

Defendants

PRELIMINARY OBJECTIONS TO PLAINTIFFS’ AMENDED COMPLAINT

NOW COME, Defendants by and through their legal counsel, William C. Kriner,
Esq., filing Preliminary Objections to the Plaintiffs’ Amended Complaint in this matter,
of which this is a statement:
1. That the parties hereto filed a Joint Motion for Partial Settlement in this matter.
2. That the Court issued an Order based on said Joint Motion for Partial Settlement,
paragraph 6 of which authorized the Plaintiffs to file an amendment of Count VI
of their original complaint “as they see fit as to barn damage.”
3. The Plaintiffs filed an amended complaint for Count VI on November 4, 2006.
MOTION TO STRIKE
4. That Paragraph 69 alleges a failure of the Defendants to make repairs to other

buildings on the premises other than the barn.



5. That the right to amend the complaint was limited to the question of barn damage
which was the focus of the original complaint and what was authorized by Order
of Court.

| 6. Paragraph 69 is outside the authorization of the Court for amendment purposes.

| WHEREFORE, the Defendants request the Honorable Court to strike paragraph 69 of

the Plaintiffs’ Amended Complaint for failure to conform to the Court’s Order.
INSUFFICIENT PLEADING
7. That Rule 1019 (f) requires averments of time and place and items of special
damage to be specifically pleaded.
8. That paragraphs 64 and 65 generally allege facts as to the existence and/or
K occurrence of insurance, claims, insurance proceeds, and damage to the barn in
question without the specificity required in the Rule. |
WHEREFORE, the Defendants request the Honorable Court to Order the Plaintiffs to

plead matters of time, place and special damage with the specificity required by the rules.

I

| William C. Kriner
| Attorney for the Defendants
3 ' PO Box 1425
Clearfield, PA 16830
814-768-7893
PA # 15559




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and No. 04-1712-CD
ZOEE. WITHEY :

Plaintiffs
Vs,

AL HAMILTON CONTRACTING COMPANY
INC., a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an
adult individual; SUSAN W. KRINER, an

adult individual; and THE ESTATE OF

ANNE WALKER MACKO

o v

Defendants

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Preliminary Objections to Plaintiffs'
Amended Complaint was served on the following by regular First Class United States
mail on the Jday of November, 2006:

Theron G. Noble, Esq.
301 East Pine Street
Clearfield, PA 16830

W%O/W

William C. Kriner, Esq‘.
Attorney for Defendants




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA
(CIVIL DIVISION)

RICHARD L. WITHEY, and
ZOE E. WITHEY,

PLAINTIFFS,

V.

AL HAMILTON CONTRACTING COMPANY, INC.;
a Pennsylvania corporation; SHANNON LAND AND :
MINING COMPANY; a Pennsylvania partnership;

C. ALAN WALKER, an adult individual; and

SUSAN W. KRINER; a adult individual

DEFENDANTS.

JURY TRIAL DEMANDED

No. 04-__ 1712 -CD

N EQUITY AND AT LAW

Type of Pleading:

VERIFICATION TO
AMENDED CIVIL COMPLAINT

Filed By:

Plaintiffs

Counsel of Record:

Theron G. Noble, Esquire
Ferraraccio & Noble

301 East Pine Street
Clearfield, PA 16830
(814)-375-2221

PALD.#: 55942

FILED,

NGV 5

William A. Shaw
Prothonotary/Clerk of Courts
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IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY,

PENNSYLVANIA
(CIVIL DIVISION)
)
RICHARD L. WITHEY, and )
ZOE E. WITHEY, )
)
PLAINTIFFS, )
) No.04-___1712 -CD
. )
)

AL HAMILTON CONTRACTING COMPANY, INC ;) INEQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND )

MINING COMPANY; a Pennsylvania partnership; )

C. ALAN WALKER, an adult individual; and
SUSAN W. KRINER; a adult individual,

)
)
)
DEFENDANTS. )

VERIFICATION

We, RICHARD L. WITHEY and ZOE E. WITHEY, Plaintiffs, do hereby swear
and affirm that we have read the foregoing AMENDED CIVIL COMPLAINT and that
the averments therein contained are true and correct to the best of our knowledge,
information and belief. Furthermore, we are over the age of 18 years of age and we give

this unsworn statement knowing it is to authorities and subject to the penalties of 18
Pa.C.S.A. 4901.

So made this Y day of NOVEMBER , 2005.

By,

Richard L. Withey, Plaintiff %
7). & @Jm@

Z% Wilthey, Plaintiff




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)

)
RICHARD L. WITHEY, and )
ZOEE. WITHEY, )
)
PLAINTIFFS, )

) No. 04- 1712 -CD
v. )
)

AL HAMILTON CONTRACTING COMPANY, INC.;) INEQUITY AND AT LAW

a Pennsylvania corporation; SHANNON LAND AND )
MINING COMPANY; a Pennsylvania partnership; )
C. ALAN WALKER, an adult individual; and )
SUSAN W. KRINER; a adult individual, )
)
DEFENDANTS. )

CERTIFICATE OF SERVICE

I, Theron G. Noble, Esquire, attorney for Plaintiffs, does hereby certify that I served a true and
correct copy of Plaintiff’'s VERTFICATION to the AMENDED CIVIL COMPLAINT, to the
below indicated person, being counsel of record for the defendants, this 24th day of

November , 2006, via United States Mail, first class, postage pre-paid as follows:

William C. Kriner, Esquire
P.O. Box 1425
Clearfield, PA 16830

Respectfully Submitted,

==

Theron G. N squlre
Ferraraccio & Noble
Attorney for Plaintiffs
301 E. Pine Street
Clearfield, PA 16830
(814)-375-2221

PA LD. No.: 55942




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)
RICHARD L. WITHEY, and
Z0OE E. WITHEY,
PLAINTIFFS,
No. 04- 1712 -CD
V.
AL HAMILTON CONTRACTING COMPANY, INC.; IN EQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND
MINING COMPANY; a Pennsylvania partnership;
C. ALAN WALKER, an adult individual; and
SUSAN W. KRINER; a adult individual
DEFENDANTS.
Type of Pleading:
: REPLY TO PO’S AND IN
ALTERNATIVE FOR LEAVE
: OF COURT TO AMEND, NUNC
PRO TUNC
Filed By:
Plaintiffs
JURY TRIAL DEMANDED

Counsel of Record:

Theron G. Noble, Esquire
Ferraraccio & Noble

301 East Pine Street
Clearfield, PA 16830
(814)-375-2221

PA 1LD.#: 55942

FILED "
BT

William A. Shaw
pMonotary/Clerk of Courts




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY,

PENNSYLVANIA
(CIVIL DIVISION)
)
RICHARD L. WITHEY, and )
ZOE E. WITHEY, )
)
PLAINTIFFS, )
) No.04- 1712 -CD
v. )
)
AL HAMILTON CONTRACTING COMPANY, INC.;) INEQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND )
MINING COMPANY; a Pennsylvania partnership, )
C. ALAN WALKER, an adult individual; and )
SUSAN W. KRINER; a adult individual, )
)
DEFENDANTS. )

PLAINTIFEF’S REPLY TO DEFENDANTS’ PRELIMINARY OBJECTIONS TO
AMENDED COMPLAINT AND IN THE ALTERNATIVE, MOTION FOR
LEAVE OF COURT TO INCLUDE AMENDMENT NUNC PRO TUNC

AND NOW, comes the Plaintiffs, Richard L. Withey and Zoe E. Withey, by and
through their counsel of record, Theron G. Noble, Esquire, of Ferraraccio & Noble,
who avers as follows in support of their REPLY TO DEFENDANTS’
PRELIMINARY OBJECTIONS TO AMENDED CIVIL COMPLAINT:

MOTION TO STRIKE

1-4. Admitted.

5. Denied. Said ORDER also states that “any and all factual and legal positions raised by
the parties in their respective pleadings shall be preserved”.

6. Denied. That Plaintiffs had specifically raised the issue of the damage done to the

premises leased to Mr. Fred Long', Plaintiff Mrs. Withey’s father, in a prior pleading,

" The premises, commonly referred to as “The Fred Long Farm” throughout these proceedings, includes



namely REPLY TO NEW MATTER AND ADDITIONAL NEW MATTER. See
Exhibit “A” attached hereto.

WHEREFORE, Plaintiffs request that Defendants’ MOTION TO STRIKE be
DENIED.
7. The same is a legal conclusion for which no response is required.
8. The same is a legal conclusion for which no response is required. However, to the
extent such a response is deemed required, the same is DENIED and Plaintiffs offer the
following: (i) Plaintiffs have fairly and accurately depicted their cause of action to the
Defendants’ in said averments and elsewhere in the Amended Complaint such that
Defendants are (a) placed on notice of Plaintiff’s claims; (b) can adequately prepare a
defense; and (c) not be surprised at trial; and (ii) the information is information which is
exclusively in the possession of Defendants.

WHEREFORE, Plaintiffs request that Defendants’ MOTION FOR MORE
SPECIFIC PLEADING be DENIED.

Motion For Leave of Court to Amend, Nunc Pro Tunc

9. In the alternative, if this Honorable Court would construe its October ORDER to not
encompass Plaintiffs’ action as to the damage to the premises rented to Mr. Fred Long,
Plaintiffs’ would request leave of court to so amend to include said damage, pursuant to

Pa.R.Civ.P. 1033, which permits liberal amendment to complaints.

not only the Withey home but also a second home which was occupied by Mr. Fred Long for many years.




10. That in the interests of judicial economy, said amendment should be granted nunc pro
tunc so as to avoid the requirement of re-filing said pleading.

WHEREFORE, in the alternative, Plaintiffs would request leave of court, nunc
pro tunc, to incorporate the damage to the “Fred Long Home”.

Respectfully Submitted,

‘ Thero;afﬁfﬂble, Esquire
Ferraraccio & Noble
Attorney for Plaintiffs
301 E. Pine Street
Clearfield, PA 16830
(814)-375-2221
PA 1.D. No.: 55942




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)

RICHARD L. WITHEY, and
7OE E. WITHEY,

PLAINTIFFS,

V.

AL HAMILTON CONTRACTING COMPANY, INC.;.
a Pennsylvania corporation; SHANNON LAND AND :

MINING COMPANY; a Pennsylvania partnership;
C. ALAN WALKER, an adult individual; SUSAN
W. KRINER; a adlt individual; and THE ESTATE
OF ANNE WALKER MACKO,

DEFENDANTS.

To: Defendants

YOU ARE REQUIRED TO FILE A RESPONSE
TO THIS PLEADING WITHIN TWENTY (20)
DAYS HEREOF OR JUDGMENT COULD BE

ENTERED.A AINST YOU

heron G NobIE, squire
Attorney for Plaintiffs

No. 04-___1712 -CD

IN EQUITY AND AT LAW

Type of Pleading:

REPLY TO NEW MATTER,

: ANSWER TO COUNTER-CLAIM,

AND ADDITIONAL NEW MATTER
Filed By:

Plaintiffs

Counsel of Record:

Theron G. Noble, Esquire
Ferraraccio & Noble
301 East Pine Street
Clearfield, PA 16830
(814)-375-2221 -
PA LD.#: 55942



IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)
)
RICHARD L. WITHEY, and' )
ZOE E. WITHEY, )
)
PLAINTIFFS, )
)  No.04-__1712 -CD
v. )
)

AL HAMILTON CONTRACTING COMPANY, INC.;) IN EQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND )
MINING COMPANY; a Pennsylvania partnership; )
C. ALAN WALKER, an adult individual; and )
SUSAN W. KRINER; a adult individual, )
: )
)

DEFENDANTS.

PLAINTIFF’S REPLY TO NEW MATTER, ANSWER TO
COUNTER-CLAIM AND ADDITIONAL NEW MATTER

AND NOW, comes the Plaintiffs, Richard L. Withey and Zoe E. Withey, by and through
their counsel of record, Theron G. Noble, Esquire, of Ferraraccio & Noble, who avers as
follows in support of their REPLY TO NEW MATTER, ANSWER TO COUNTER-
CLAIM and ADDITIONAL NEW MATTER:

Reply to New Matter

79. After reasonable investigation it is not known if the real estate taxes for this year have been
paid, nor is it known whether all taxes will remain current while this lawsuit is being litigated.
As such, the same is denied and strict proof is demanded at time of trial. By way of further
answer, the real estate taxes through last year (2004) were only paid when Plaintiffs, after |
repeated attempts with the defendant wére rebﬁffed to have the taxes paid pursuant to the

contract, filed and sought a court order for such payment.



0. After reasonable investigation it is n§t known whether the Stage III bonds have been or not
have been released, nor is it known if they have not been released that the same will remain
accurate while this lawsuit is being litigéted. As such, strict proof of the same is demanded at
time of trial. By way of further answer, defendants have repeatedly informéd Plaintiffs and this
Court that the Stage III bonds, especially for the Fred Long Farm, are in such a posi_tion to be
released and the reason for not being so released has never been made clear.
81. The same is a legal conclusion for which no response is deemed necessary. By way of
further response, the same is DENIED in that Defendants are obligated by law and by implied
contractual terms of the 1991 agreement to cooperate and do all reasonable things to assure the
release of the Stage III bonds and if they are not so doing can not take refuge in the fact that the
Stage I1I bonds have not been released.

82. The same is a legal conclusion for which no response is deemed necessary.

83. Admitted in part, Denied in part. It is ADMITTED that the Defendants have been
attempting since 2001 to «“amend” the contract and force the Plaintiffs to accept terms which are
not just and fair under the circumstances or contract. As such, it is ADMITTED that the
defendants have done as stated herein but their implications, that such amendments were

appropriate, just or fair are DENIED.

4. Admitted. The reasons for such refusa‘tl are as stated above.

85. Denied. For the reasons set forth in Plaintiffs’ civil complaint, the same is DENIED.

86. Denied. For the reasons set forth in Plaintiffs’ civil complaint, the same is denied.

87. Denied. First, Plaintiffs’ do not know what Defendants reference as “an operations



agreement”, nor the import of such phrasé. As such, that is specifically denied and strict proof is
demanded at time of trial. Second,. said laﬁd and buildings were to become the Witheys' at the
completion of the 1991 agreement such that an equitable- interest and title passed to the Witheys'
in the 1991 agreement and Plaintiffs are not merely “tenants living rent free”. Strict proof of the
same is demanded at time of trial.

88. Denied. It is admitted one aspect of the 1991 agreement, concerning the construction of a
new home and not paying rent have been performed since 1991. However, defendants over
glorify their contractual performance by implicating that they have abided by the 1991 agreement
when in fact they have refused to deliver the property to the Witheys as called for, refused to pay
real estate taxes without judicial intervention, refused to maintain the buildings and refused to
provide proof of insurance. Strict proof of the same is demanded at time of trial.

89. Denied. Per paragraph 5 of the 1991 agreement, the Witheys are to receive the Fred Long
Farm “together with the dwelling buildings thereon”. In addition, in that the “dwelling
buildings” are attached to the real estate they have become part of the real estate and would be
E:onveyed as part of any such conveyance. Strict proof of the same is démanded at time of trial.
90. Admitted.

91. Admitted.

92. Admitted in part, Denied in part. It is ADMITTED that Fred Long still has a leasehold
interest in such premises but given his health and general well being, it can not be ADMITTED

that he is “in possession” of the same. As such, strict proof of the same is demanded at time

trial.



93. Admitted in part, Denied i’f part. It is ADMITTED that some‘responsibility for maintenance
has been assumed by Fred Long through his lease. However, in that reasonable wear and tear is
not his responsibility the general assertion by the defendants is DENIED and strict proof
demanded at time of trial. |

94, Dcﬁied. First, for the reason set forth above, the same is denied. Secondlyl, as between these
parties, the 1991 contract impliedly calls for the buildings to be conveyed in good condition and
:repair and defendants, not Fred Long, owe such obligation to the Witheys, with whom the
Witheys are in a contractual relationship. |

95. Admitted.

96. Denied. Although the Witheys were aware of a lease agreement, the exact terms were not
disclosed nor were they privy to such terms. By way of further response, as above, reasonable

wear and tear is not the responsibility of Fred Long pursuant to his lease, which responsibility
?emains with the defendants. Strict proof of the same is demanded at time of trial.

97. The same is a legal conclusion for which no response is needed.

98. Plaintiffs hereby incorporate their responses to averments 95 - 97 as if the same were fully

set forth at length.

99. Denied. It is denied that under the such lease that Fred Long had «exclusive right of

possession and control” in that the lease contains many limitations on Mr. Long’s possession and

control. As such, the same is denied and strict proof'is demanded at time of trial.

100. Denied. For the same reasons set forth in response to averment 96, the same is denied and

strict proof is demanded at time of trial.



101. Denied. Although the Witheys were aware that Fred Long had a leasehold interest ina
portion of the premises, they were not aware of the exact terms of the lease at the time they -
entered into the 1991 agreement and therefore did not “consent” to such terms. Furthermore, the
same is actually immaterial in that what is at issue does not relate to a failure to perform routine
care and maintenance but is associated with ordinary wear and tear which is expressly the
defendants’ responsibility in the 1989 agreement with Mr. Long and which typically is the
Jandlords’ responsibility. As such, strict proof of the same is dexhanded at time of trial.

102. For the reasons set forth above, the same is denied and strict proof is demanded at time of

trial.

WHEREFORE, Plaintiffs request that judgment be entered in their favor as per the

requests contained in their civil complaint.

Answer to Counter-Claim

103. Denied. The contract, which speaks for itself, in essence states that if a party rieeds to
resort to the courts for a breach of contract, such as the Witheys have done per the real estate
taxes and insurance issues, and they are successful in enforcing such rights, as the Witheys were,
then that party is entitled to reasonable attorney’s fees. As such, the same is DENIED and strict

proof demanded at time of trial.

104. The same is immaterial and irrelevant given that Defendants have not asserted any breach

of the 1991 agreement by the Witheys which is required in order for them to recover such fees.

By way of further response, it is also noted that defendants were not successful in many other of




their preliminary objections.

105. Admitted in part, denied in part. Firs‘t, the same is wholly irrelevant and immaterial.
Second, it is ADMITTED that the Witheyé have rejected the defendants unilateral, unfair and -
unjust offers of amendments. To the extent such averments implies that the Witheys were
required to accept such amendments and have not been justified in such refusals, the same is
DENIED and strict proof demanded at time of trial.

106. Denied. The Witheys have'atvall times honored the 1991 agreement and continue to do so.
Strict proof of the same is demanded at time of t;ial.

107. Denied. For the reasons herein set forth the same is DENIED and strict proqf is demanded

at time of trial.

WHEREFORE, Plaintiffs request that JUDGMENT be entered in their favor as to-

Defendants’ COUNTER-CLAIM.

Additional New Matter

108. That the Witheys have not no; are they in breach of the 1991 agreement.

109. That the 1991 agreement only provides reasonable attorney’s fees for the non-breaching
party who successfully pursues and obtains a judicial remedy.

110. That the 1989 lease agreement between Mr. Fred Long and Defendant Shannon Land and
Mining only provides that Mr. Long is responsible to keep the premises in “good order and

repair” from which “ordinary wear and tear” is excepted.
I
v



111. That as landlord and record owner of the premises that defendants are responsible to keep
"Ehe buildings, leased to Mr. Fred Long, on the premises reasonably maintained.‘

1‘ 12. Per the 1991 agreement, the defendants are to convey the “Fred Long Property” with its
buildings in reasonable condition.

113. That when the Witheys entered into‘the 1991 agreement, they had not reviewed the 1989
Jease between Shannon Land and Mining and Mr. Fred Long nor were they aware of its material
terms and conditions.

1 14. That the Witheys, as part of the 1991 agreement, are to receive with the conveyance of the
\F‘red Long Farm, all buildings attached thereupon.

115. Thatthe Stage III bonds, subject of the 1991 agreement, should have been released by now.
116. That upon information and belief, defendants have not fully cooperated with DEP to obtain
the release of said Stage III bonds. |

117. That the defendants have failed to comply with DEP guidelines and regulations which is
why the Stage III bonds have not yet been released.

1 18. That as to the premises known as the Fred Long Farm, the same is in DEP compliance and
could be released from the Stage I1I bonds.

119. That per the 1991 agreement, defendants are impliedly required to cooperate and do all
things reasonably necessary to obtain release of the Stage ITI bonds, subject matter of the 1991

agreement.



WHEREFORE, Plaintiffs request that JUDGMENT be entered in their favor as to their

CIVIL COMPLAINT, as well as Defendants’ counter-claim, together with the relief

previously requested.

Respectfully Submitted,

AherofG. Noble, Esquire
Ferraraccio & Noble
Attorney for Plaintiffs
301 E. Pine Street
Clearfield, PA 16830

(814)-375-2221
PA I.D. No.:. 55942




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY,

PENNSYLVANIA |
(CIVIL DIVISION) |
. | )
RICHARD L. WITHEY, and )
ZOE E. WITHEY, )
)
PLAINTIFES, )
' )l
V. )
)

AL HAMILTON CONTRACTING COMPANY, INC.;).
a Pennsylvania corporation; SHANNON LAND AND )
MINING COMPANY; a Pennsylvania partnership; )

C. ALAN WALKER, an adult individual; and )
SUSAN W. KRINER; a adult individual, )
)

DEFENDANTS. )
VERIFICATION ‘

No. 04-_ 1712 -CD

IN EQUITY AND AT LAW

We, RICHARD L. WITHEY and ZOE E. WITHEY Plaintiffs, do hereby swear
and affirm that we have read the foregoing REPLY TO NEW MATTER, ANSWER TO
COUNTER-CLAIM and ADDITIONAL NEW MATTER and that the averments therein
contained are true and correct to the best of our knowledge, information and belief.
Furthermore, we are over the age of 18 years of age and we give this unsworn statement
knowing it is to authorities and subject to the penaltles of 18 Pa.C.S.A. 4901.

So made this /75 __ day of WZ/ 8221

By

., 2005.

Ll d 2. they

Richard L. Wlthe)q, Plaintiff

7). & ﬁ/%

WE Wlthey, Plalntlff




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVAN IA

(CIVIL DIVISION) | :
)
RICHARD L. WITHEY, and )
ZOE E. WITHEY, )
)
PLAINTIFFS, ) ‘
) No.04-___1712. -CD
V. )
)
AL HAMILTON CONTRACTING COMPANY, INC.;) INEQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND ) ‘
MINING COMPANY; a Pennsylvania partnership; )
C. ALAN WALKER, an adult individual; and )
SUSAN W. KRINER; a adult individual, )
)
DEFENDANTS. )
CERTIFICATE OF SERVICE

I, Theron G. Noble, Esquire, attomey for Plaintiffs, does hereby certify that I did mail a true
and correct copy of Plaintiffs’, REPLY TO NEW MATTER, ANSWER TO COUNTER-CLAIM
and ADDITIONAL NE% MATTER, to the below indicated person, being counsel of record for
the defendants, this /8 day of __ /14 . 2005, via United States Mail, first class,
postage pre-paid as follows: '

William C. Kriner, Esquire
P.O. Box 1425
Clearfield, PA 16830

Respectfully Submitted,

N

Theron G~ Noble, Esquire
Ferraraccio & Noble
Attorney for Plaintiffs
301 E. Pine Street
Clearfield, PA 16830
(814)-375-2221

PA 1.D. No.: 55942




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)

)
RICHARD L. WITHEY, and )
ZOE E. WITHEY, )
)
PLAINTIFFS, )

) No. 04- 1712 -CD
V. )
)

AL HAMILTON CONTRACTING COMPANY, INC.;) IN EQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND )
MINING COMPANY; a Pennsylvania partnership; )
C. ALAN WALKER, an adult individual; and )
SUSAN W, KRINER; a adult individual, )
)
DEFENDANTS. )
CERTIFICATE OF SERVICE

I, Theron G. Noble, Esquire, attorney for Plaintiffs, does hereby certify that I served a true and
correct copy of Plaintiff’s REPLY TO DEFENDANT‘S PRELIMINARY OBJECTIONS TO
AMENDED COMPLAINT, AND IN ALTERNATIVE FOR LEAVE OF COURT TO AMEND,
NUNC PRO TUNC, to the below indicated person, being counsel of record for the defendants,
this 2nd day of  December . 2006, via United States Mail, first class, postage pre-
paid as follows:

William C. Kriner, Esquire
P.O. Box 1425
Clearfield, PA 16830

Respectfully Submitted,

% N,
Theron G. Noble, Esquire
Ferraraccio & Noble
Attorney for Plaintiffs
301 E. Pine Street

Clearfield, PA 16830




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and : No. 04-1712-CD
ZOE E. WITHEY :

Plaintiffs
v,

AL HAMILTON CONTRACTING
COMPANY, INC., a Pennsylvania
corporation; SHANNON LAND AND
MINING COMPANY, a Pennsylvania
partnership; C. ALAN WALKER, an
adult individual; and SUSAN W. KRINER,
an adult individual;

Defendants

ORDER

h
AND NOW, this | day of December, 2006, upon consideration of the Preliminary

' Objections of the Defendants and the Plaintiffs’ Reply to Preliminary Objections, it is hereby

ORDERED that argument shall be heard on said Preliminary Objections on

Jany ar% i\ ,20077 , at 030 o’clock A .M. in Court Room
No. 1 of the Clearfield County Court House.

Notice of the entry of this Order shall be provided to the Plaintiffs by the Defendants.

BY THE COURT,

& =
F E c naar
o

William A. Shaw

Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and
ZOEE. WITHEY

Plaintiffs

VS,

AL HAMILTON CONTRACTING COMPANY, INC.;

a Pennsylvania corporation, SHANNON

LAND AND MINING COMPANY, a Pennsyl-

vania partnership; C. ALAN WALKER, an

adult individual; and SUSAN W. KRINER, an

adult individual

Defendants

No. 04-1712-CD
Certificate of Service

Filed on behalf of:
Defendants

Counsel of record for this

party:

William C. Kriner, Esquire

219 East Market Street

P. O. Box 1425

Clearfield, PA 16830
(814) 592-0637

PAID. #15559

Counsel of record for
Plaintiffs:

Theron G. Noble, Esq.

301 East Pine Street
Clearfield, PA 16830
(814) 375-2221

PA 1.D. # 55942

J%/ E /UOC_(;

William A. Shaw
Prothonotary/Clerk of Courls
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| IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and , No. 04-1712-CD
ZOE E. WITHEY :

| Plaintiffs
VS.

AL HAMILTON CONTRACTING COMPANY,
INC., a Pennsylvania corporation, SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an

adult individual; SUSAN W. KRINER, an

adult individual;

Defendants
CERTIFICATE OF SERVICE

[ hereby certify that the Order dated December 12, 2006, scheduling argument on
Preliminary Objections was served on the following by regular First Class United States
mail on December 12, 2006 :

Theron G. Noble, Esq.
Ferraraccio & Noble
301 East Pine Street
Clearfield, PA 16830

William C. Kriner, Esq.
Attorney for Defendants

January 10, 2007



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

RICHARD L. WITHEY and ZOE E. WITHEY,
Plaintiffs

VS.

AL HAMILTON CONTRACTING COMPANY, INC.,

a Pennsylvania corporation; SHANNON LAND AND

MINING COMPANY; a Pennsylvania partnership;

C. ALAN WALKER, an adult individual; SUSAN W.

KRINER; an adult individual; and THE ESTATE OF

ANNE WALKER MACKO,

Defendants

NO. 04-1712-CD

* * * * * * * * * *

ORDER

NOW, this 11" day of January, 2007, following argument on the Preliminary
Objections filed to the Plaintiffs’ Amended Complaint, it is the ORDER of this court as
follows:

1. The Motion to strike paragraph 69 of the Amended Complaint is hereby
granted, without prejudice to the Plaintiffs to file an appropriate Petition for
Leave of Court to Amend. The request for Leave to Amend as set forth in the
Plaintiffs’ Reply to Preliminary Objections is dismissed as being procedurally
incorrect.

2. The preliminary objection relative insufficient pleading under Rule 1019(f) is

granted. Plaintiffs shall file a further Amended Complaint and shall plead the

matters with specificity.

FI E 10C auyc
Jﬂé!{?% i

William A. Sh
Prothonotary/Clerk

Kesnas BY THE COURT,

» ‘ o f Lo
4 A

\,/ r T “.‘_\
FREDRIC J. AMMERMAN
President Judge
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IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)
RICHARD L. WITHEY, and
ZOEE. WITHEY,
PLAINTIFFS,
No. 04-_ 1712 -CD
V.
AL HAMILTON CONTRACTING COMPANY, INC,; IN EQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND :
MINING COMPANY; a Pennsylvania partnership;
C. ALAN WALKER, an adult individual; and
SUSAN W. KRINER: a adult individual
DEFENDANTS.
Type of Pleading:
MOTION FOR LEAVE OF
COURT TO AMENDED
AMENDED CIVIL COMPLAINT
Filed By:
Plaintiffs
JURY TRIAL DEMANDED

Counsel of Record:

Theron G. Noble, Esquire
Ferraraccio & Noble

301 East Pine Street
Clearfield, PA 16830
(814)-375-2221

PALD.#: 55942

&,
William A. Shaw
Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY,
PENNSYLVANIA
(CIVIL DIVISION)

RICHARD L. WITHEY, and
ZOE E. WITHEY,
PLAINTIFFS,

No.04-_ 1712 -CD
V.

AL HAMILTON CONTRACTING COMPANY, INC,;

a Pennsylvania corporation; SHANNON LAND AND

MINING COMPANY; a Pennsylvania partnership;

C. ALAN WALKER, an adult individual; and

SUSAN W. KRINER; a adult individual,
DEFENDANTS.

IN EQUITY AND AT LAW

-

[N Qg A T N N N N W

RULE TO SHOW CAUSE

Now, this 5 day of __ February , 2007, upon consideration of the
attached MOTION FOR LEAVE OF COURT TO AMEND AMENDED CIVIL
COMPLAINT, a RULE is hereby issued upon the Defendantto SHOW CAUSE why the
MOTION should not be granted. RULE RETURNABLE, for filing written response, is

set for the D'  day of 4, 2007, and hearing will be held on the
0B dayof "Xk , 2007, commencing at jp : A0 ,_A M.,
Courtroom No.1, Clearfield County Courthouse.

NOTICE

A PETITION HAS BEEN FILED AGAINST YOU IN COURT. IF YOU WISH TO DEFEND
AGAINST THE CLAIMS SET FORTH IN THE FOLLOWING PETITION YOU SHOULD DO SO BY
ENTERING A WRITTEN APPEARANCE PERSONALLY OR BY ATTORNEY AND FILING IN
WRITING WITH THE COURT YOUR DEFENSES OR OBJECTIONS TO THE MATTER SET FORTH
AGAINST YOU. YOU ARE WARNED THAT IF YOU FAIL TO DO SO THE CASE MAY PROCEED
WITHOUT YOU AND AN ORDER MAY ENTERED AGAINST YOU BY THE COURT WITHOUT
FURTHER NOTICE FOR RELIEF REQUESTED BY THE PETITION. YOU MAY LOSE RIGHTS
IMPORTANT TO YOU.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO NOT HAVE A
LAWYER OR CAN NOT AFFORD ONE, GO TO OR TELEPHONE THE OFFICE SET FORTH
BELOW TO FIND OUT WHERE YOU CAN GET LEGAL HELP.

Court Administrator
Second & Market Streets
Clearfield, PA 16830
(814)-765-2641

R

William A. Shaw
prmr\onotar'y/Clerk of Courts



FILED
FEB 06 2007

William A. Shaw
Prothonotary/Cleri of Courts

pare: A7

k;\on are responsible for serving all appropriate parties,

- The Prothonotary’s office has provided service to the following parties:
—Plaintiff(s) __ Plaintiff(s) Attorney ... Other

. Defendant(s) Defendant(s) Attorney

—_Special Instructions:




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA
(CIVIL DIVISION)

RICHARD L. WITHEY, and
ZOEE. WITHEY,

PLAINTIFFS,
No. 04-__ 1712 -CD

V.

AL HAMILTON CONTRACTING COMPANY, INC,;
a Pennsylvania corporation, SHANNON LAND AND
MINING COMPANY; a Pennsylvania partnership;

C. ALAN WALKER, an adult individual; and

SUSAN W. KRINER; a adult individual,

IN EQUITY AND AT LAW

»

N N S (N N S N N N N S N S N

DEFENDANTS.

MOTION FOR LEAVE OF COURT TO AMEND CIVIL COMPLAINT

AND NOW, comes the Plaintiffs, Richard L. Withey and Zoe E. Withey, by and through their
counsel of record, Theron G. Noble, Esquire of Ferraraccio & Noble, who avers as follows in
support of their MOTION FOR LEAVE OF COURT TO AMEND AMENDED CIVIL

COMPLAINT:

Exhibit "an

Background

1. That a CIVIL COMPLAINT was filed in this matter on October 29, 2004.

2. That the crux of the case involves a contract case in which the parties were to convey to each

other some real estate after coal removal operations were completed on one of the parcels.




3. Pursuant to the October 11, Order of this Court, Plaintiff filed an AMENDED CIVIL
COMPLAINT.
4. That Plaintiff did so and Defendant filed a timely Preliminary Objection.
5. This Court sustained Defendant’s Preliminary Objection.
6. Plaintiff now proposes to Amend their Amended Civil Complaint, as attached hereto as
Exhibit “A”, essentially to: (a) to incorporate and specifically plead the barn damage; (b) to add a
count relative to faulty construction issues; and (c) “clean up” the complaint as to what issues
remain given the exchange of deeds.
7. That Plaintiff counsel discussed with Defense Counsel this matter and counsel was “non
committal” as to his position.

WHEREFORE, Plaintiffs request that they be granted leave of Court to amend their
amended civil complaint.

Respectfully Submitted,

///
e —

THeron G. Nf)ble, Esquire
Ferraraccio & Noble
Attorney for Plaintiffs
301 E. Pine Street
Clearfield, PA 16830
(814)-375-2221

PA 1D. No.: 55942




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)
)
RICHARD L. WITHEY, and )
ZOE E. WITHEY, )
)
PLAINTIFFS, )
No. 04- -CD
v.
AL HAMILTON CONTRACTING COMPANY, INC.; IN EQUITY AND AT LAW

)
)
)
)
a Pennsylvania corporation; SHANNON LAND AND )
MINING COMPANY: a Pennsylvania partnership; )
C. ALAN WALKER, an adult individual; SUSAN )
W. KRINER; a adult individual; and THE ESTATE )
OF ANNE WALKER MACKO, )

)

)

DEFENDANTS.

SECOND AMENDED CIVIL COMPLAINT

NOW COMES, the Plaintiffs, Richard L. Withey and Zoe E. Withey, by and through
their counsel of record, Theron G. Noble, Esquire, of Ferraraccio & Noble, who avers as
follows in support of their CIVIL COMPLAINT:

The Parties

1. First plaintiff is Richard L. Withey, who does, and at all material times, did reside at 4 McKee
Road, Olanta, Clearfield County Pennsylvania,16863.

2. Second plaintiff is Zoe E. Withey, who does, and at all material times, did reside at 4 McKee
Road, Olanta, Clearfield County Pennsylvania,16863.

3. That at all relevant and material times, Plaintiffs were husband and wife living together at the
aforementioned physical address, albeit with a different mailing address given the changes with
the 911 system, and jointly referred sometimes hereinafter as “Withey™.



4. First defendant is Al Hamilton Contracting Company, Inc., upon information and belief, a
duly formed and existing Pennsylvania Corporation, with principal place of business located at
1988 Dale Road, Woodland, Clearfield County, Pennsylvania 16825, hereinafter referred to as
“Hamilton”.

5 Second defendant is Shannon Land and Mining Company, upon information and belief, a
duly formed and existing Pennsylvania partnership, with partners being the hereinafter named
third, forth and fifth defendants, with principal place of business also located 1988 Dale Road,
Woodland, Clearfield County, Pennsylvania 16825, hereinafter referred to as “Shannon”.

6. That third defendant is C. Alan Walker, upon information and belief, an adult individual, who
does and at all material times did reside at 1018 Country Club Road, Clearfield, Clearfield
County, Pennsylvania 16830, hereinafter referred to as “Walker”.

7. That fourth defendant is Susan Kriner, upon information and belief, an adult individual, who
does and at all material times did reside at 2512 Meadow Road, Clearfield, Clearfield County,
Pennsylvania 16830, hereinafter referred to as “Kriner”.

8 That fifth defendant is the Estate of Anne Walker Macko, a duly formed and probated estate,
with fiduciaries being William Kriner, 2512 Meadow Road, Clearfield County, Pennsylvania
16830, and Derick Walker, 179 Walker Road, Bigler, Clearfield County, Pennsylvania,
hereinafter referred to as “Macko”.

Background

9. That upon information and belief, at all relevant and material times, Walker, Kriner and
Macko were and are officers, directors and shareholders of Hamilton.

10. That upon information and belief, at all relevant and material times, Walker, Kriner and
Macko owned a controlling interest of the issued and outstanding shares of Hamilton.

11. That Hamilton and Shannon, beside being similarly owned and controlled, upon information
and belief, often times engage in business activities which are mutually beneficial, specifically
that Shannon owns or otherwise controls the land upon which Hamilton conducts mining
operations.

12. That upon information and belief, at least some of the employees of Hamilton and Shannon
also perform tasks for the other company of which they are not employed.

13. Alternatively, upon information and belief, there are employees of Hamilton and Shannon
which are simultaneously employed by both entities.



14, That Hamilton and Shannon are allied companies, with the individual defendants herein
named being the principals of each company.

15. That upon information and belief; at all relevant and material times, being November 27,
1991 to the present, Walker, Kriner and Macko were partners, and the only partners, in Shannon.

16. That Hamilton’s business focus is coal mining operations.

17. At the commencement of this action, the Witheys were the owners of record of a certain tract
of land, containing approximately 1.14 acres, located in Pike Township, Clearfield County,
Pennsylvania, hereinafter referred to as “the Pike Township tract”.

18. That in the early 1990s, the defendants desired to mine coal in close proximity to the Pike
Township tract.

19. That for reasons of convenience or need, defendants desired the Witheys to authorize such
coal mining operation and permit use of the Pike Township tract, which at that time was serving
as the Witheys homestead, for defendants’ business purposes.

0. That in connection with defendants’ above stated desires, plaintiffs and defendants entered
into a certain agreement, on November 27, 1991, hereinafter “the 1991 agreement”, a true and
correct copy of which is attached hereto as Exhibit “A”, the terms of which are hereby
incorporated as if fully set forth at length, which in essence transferred equitable title of the Pike
Township tract from the Witheys to the defendants, in exchange for which the defendants were to
convey approximately 66 acres, hereinafter identified as “the Fred Long farm”, also located in
Pike Township, Clearfield County, Pennsylvania, to the Witheys.

21. That Shannon was aware of the commitment made by Hamilton that the Fred Long farm
would be conveyed to the Witheys, prior to and at the time the 1991 agreement was entered into
by Hamilton and the Witheys. Attached hereto as Exhibit “B” is a letter from Shannon stating its
intent to deliver the Fred Long farm to the Witheys.

72 That Shannon did not object and implicitly agreed to the commitment that its property would
be transferred to the Witheys at the completion of the terms contained in the 1991 agreement and
would be the entity, upon information and belief, that Hamilton would direct the Witheys to
convey the Pike Township tract.

3. That Hamilton and others associated with Shannon acted as Shannon’s agent, disclosed or
undisclosed, binding Shannon to the 1991 agreement, making Shannon a party eo nominee to the
1991 agreement.



24. That although Shannon was at all relevant and material times the record owner of Fred Long
farm, for the home built for the Witheys on the Fred Long farm property, the real estate taxes
were issued to Hamilton at the direction of Hamilton and/or Shannon.

25 This cause of action concerns the defendants failures to timely complete said transfers as
well as to breach other terms and conditions of the 1991 agreement.

Count I: Breach of Contract
(at Law)
Conveyances post 1991 Agreement

6. That the averments of paragraphs 1 - 26, inclusive, are hereby incorporated as if again fully
set forth at length.

27. That upon information and belief, defendants entered into other contracts and conveyances
concerning the Fred Long property, after the 1991 agreement.

8. That the result of the contracts and conveyances by the defendants, concerning the Fred Long
farm, after the 1991 agreement, deny the Witheys the full benefit of their bargain under the 1991
agreement and for which the Witheys should be compensated in an amount to be determined at
time of trial.

WHEREFORE, Plaintiffs request that judgment be entered in their favor, and against
Defendants, jointly and severally, in an amount to be determined, believed to be in excess of
$20,000, together with costs, interest and attorneys fees.

Count II: Breach of Contract
(At Law)
Real Estate Taxes

9. That the averments of paragraphs 1 - 28, inclusive, are hereby incorporated as if again fully
set forth at length.

30. That pursuant to paragraph 4 of the 1991 agreement, the Witheys were entitled to live in the
home constructed on the Fred Long farm, “tax-free”.

31. That the defendants were responsible to pay the real estate taxes on the Fred Long farm per
the 1991 agreement.



32. That defendants have not paid the real estate taxes since 2001 on the Witheys’ home located
on Fred Long farm property. A true and correct copy of the letter and notice concerning the
delinquent taxes are attached hereto as Exhibit “C”.

33. To protect their interest, the Witheys were forced to pay the 2002 real estate taxes, with
penalty, in the amount of $1,311.85, to prevent the Fred Long farm property from going to tax
sale. A true and correct copy of the check issued by the Witheys is attached hereto as Exhibit
‘6E,3.

WHEREFORE, Plaintiffs request that judgment be entered in their favor and against
the defendants, jointly and severally, in the amount of $1,311.85, together with costs,
interest and reasonable attorneys fees.

Count III: Breach of Contract
(At law)
Barn Damage

34. That the averments of paragraphs 1 - 33, inclusive, are hereby incorporated as if again fully
set forth at length.

35 That in 1993, the barn located on the Fred Long premises received damage caused by wind.

36. That defendants made a claim relative to the insurance proceeds and received the sum of
$1,505.89 for such wind damage to the bamn.

37. That defendants did not perform any repairs nor perform any remedial measures concerning
the barn.

38. That defendants pursuant to the 1991 agreement and/or Pennsylvania law were responsible
to (a) perform the repairs and/or remedial work to preserve the barn; and/or (b) deliver the
premises to the Witheys in the same condition as at the time the 1991 agreement was executed.

39 That as a result of the wind damage of 1993 and the defendants failure to repair or correct
the damage, as time progressed, the barn deteriorated and needed to be torn down due to safety

reasons.

40. That the Witheys should be compensated, in amounts to be determined at time of trial, for
(a) the cost to tear down and remove the barn; and (b) to replace the barn in similar condition as
at the time of the 1991 agreement.



WHEREFORE, Plaintiffs request that judgment be entered in their favor, and against
defendants, jointly and severally, in an amount in excess of $20,000, together with costs and
reasonable attorneys fees.

Count IV: Regquest for an Accounting
(In Equity)

Insurance Proceeds

41. That the averments of paragraphs 1 - 40, inclusive, are hereby incorporated as if again fully
set forth at length.

42. That per the 1991 agreement, at paragraph 8, defendants agreed to maintain fire and liability
insurance on the Fred Long farm as well as the Pike Township tract.

43. That per the 1991 agreement, at paragraph 5, at the end of the transaction, the Witheys were
to receive the premises which would have included the barn pursuant to Pennsylvania law.

44. That such damage should have been covered by insurance if the defendants had maintained
such insurance.

45. If the defendants did maintain such insurance and received such payment, in the alternative

to Count III hereof, said money rightfully belongs to the Witheys as part of their bargained for
consideration and they should receive an accounting for such payment.

WHEREFORE, Plaintiff requests that in the event defendants received insurance
proceeds for damage to the barn on the Fred Long farm, they be ordered as follows:

1. Make an accounting to the Witheys for any insurance proceeds received by the
defendants, including interest, for such damage;

2. Pay to the Witheys any such sums received as a result of such damage to the barn;
3. Pay the Witheys reasonable attorney’s fees incurred in this matter; and

4. Any other relief this Court determines as fair and just under the circumstances.
Count V: Breach of Contract

(At law)
Faulty Construction




46. That the averments of paragraphs 1 - 45, inclusive, are hereby incorporated as if again fully
set forth at length.

47. That defendants agreed, pursuant to the 1991 agreement, specifically clause 3, to build a new
home for the Witheys on the Fred Long premises.

48. That the home to be built for the Witheys would be required to be built in a reasonable and
workmanlike manner.

49, That the roof needed to be replaced in 2006 because faulty shingles, which should have
Jasted 25 years according to reasonable standards, had become cracked and caused leaking, for
which the Witheys were required to expend approximately $7,700.

50. That the molding, in the front porch area of the house, had been improperly fastened, causing
the “J channel” to become loose and twisting into the porch area, which needed to be repaired,

again in 2006, at a cost of $1,300.

WHEREFORE, Plaintiffs request that judgment be entered in their favor, and against
defendants, jointly and severally, in an approximate amount of $9,000, together with costs

and reasonable attorneys fees.

Count VI: Breach of Contract
(At Law)
Reasonable Attorney’s Fees

51. That the averments of paragraphs 1 - 50, inclusive, are hereby incorporated as if again fully
set forth at length.

52. That per the 1991 agreement, specifically at paragraph 9, in the event one party breaches the
agreement and the other party sues to enforce their rights, the non-breaching party has the right to
recover reasonable attorneys fees against the breaching party.

53. That for the reasons set forth herein, defendants have breached the 1991 agreement.
54. That defendant should pay to the Witheys their reasonable attorneys fees incurred in

connection with this litigation, in an amount to be determined.

WHEREFORE, Plaintiffs request that judgment be entered in their favor, and against
defendants, jointly and severally, in an amount in excess of $20,000, together with costs and



reasonable attorneys fees.

Count V: Request for Accounting
(In Equity)
Mineral Rights

55. That the averments of paragraphs 1 - 54, inclusive, are hereby incorporated as if again fully
set forth at length.

56. That pursuant to paragraph 5 of the 1991 Agreement, the conveyances from the Witheys to
the defendants, and from the defendants to the Witheys, were to be free and clear of all

encumbrances.

57. That the Witheys are entitled to the mineral rights as to the Fred Long farm.

58, That since 1991, the defendants have entered into lease agreements, true and correct copies
of which are attached hereto as Exhibit “F”, for the minerals located on the Fred Long farm

property.
59 That the defendants should account to the Witheys for all mineral royalties received by any
of them from said leases, commencing at the time it is determined that defendants should have

conveyed the Fred Long farm property to the Witheys, being the time the Stage Il bonds were, or
reasonably should have been released.

60. That as per Count II of Plaintiff’s «Amended Civil Complaint”, seeking specific

performance, the Plaintiffs were also entitled to receive the Fred Long premises without the
reservation of mineral rights for defendants, which issue has been preserved for appeal as per this

honorable Court’s ORDER of October, 2006.
WHEREFORE, Plaintiffs request defendants’ they be ordered as follows:

1. Make an accounting to the Witheys for any and all royalties received pursuant to the
attached leases from the time period the Stage III bond were, or should have been released;

2. Pay the Witheys reasonable attorney’s fees incurred in this matter; and

3. Any other relief this Court determines as fair and just under the circumstances.



Miscellaneous Averments

60. That jurisdiction is proper.
61. That venue is proper.
62. That defendants are jointly and severally liable to the Witheys.

WHEREFORE, Plaintiffs request that judgment be entered in their favor and against
defendants, jointly and severally, in an amount in excess of $20,000, together with interest,
where applicable, costs of suit, and attorney’s fees as well as Plaintiffs be granted

accountings, and any other relief deemed just and appropriate under the circumstances.

Respectfully Submitted,

Theron G. Noble, Esquire
Ferraraccio & Noble
Attorney for Plaintiffs
301 E. Pine Street
Clearfield, PA 16830
(814)-375-2221

PA 1.D. No.: 55942
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Exhibit "a"

L.
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AGREEMENT
| THIS AGREEMENT, made and entered into this 27 %day of
November, 1991, by and between RICHARD L. WITHEY and Z0OE E.

WITHEY, husband and wife, of Pike Township, Clearfield County,

i Pennsylvania, pérties of the first part, herelnafter referred to
\

as "WITHEY",

; AND

AL HAMILTON CONTRACTING COMPANY, a Pennsylvania business
corporation, having its principal place of business at R. D. 1,
Box 87, Woodland, Clearfield County, Pgnnsylvania, party of the

second part, hereinafter referred to as "HAMILTON".

WITNESSETH?:
WHERENAS, HAMILTON is conducting surface mining
operations in close proximity to the home of WITHEY; and

WHEREAS, HAMILTON wishes to obtain various

authorizations to mine within three hundred (300) feet of the

WITHEY home; and

housing for WITHEYS during mining operations under authorizations

signed by WITHEY.

NOW, THEREFORE, in consideration of the mutual

AL e €5 T

covenants hereinafter contained, the parties hereto agree as
follows: -
1. That this Agreement shall represent authorization

py WITHEY for HAMILTON to conduct surface mining activities on

ety
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the 1.14.acres of real property owned by WITHEY in Pike Tewnship,
clearfield County, Pennsylvania.

2. That contemporaﬁeous with the execution of this
Agreement WITHEYS wili sign any and all necessary authoriza;ions
for HAMILTON to conduct surface mining activities within three
hundred (300) feet of the present WITHEY home in Pike Township,
Clearfield County, Pennsylvania, which will include execution of
a Supplemental "C" and a building variance authorization.

WITHEYS also agree to sign any and all other documents required
to conduct mining within three hundred (300) feet of their home.
3. That HAMILTON agrees to construct for WITHEYS
alternative housing on property formerly of Fred Long located in
Pike Township, c1ear£i§1d Céunty, Pennsylvania. HAMILTON agrees
to execute a construction agreement with Neff construction
Company, of Cugwensville, Pennsylvania, to construct said home
when this Agreement is executed. Said home will be constructed in

a manner agreed to by the parties and a

t a.location on the former
Fred Long property mutually acceptable to WITHEYS and HAMILTON.
HAMILTON further agrees to be solely responsible and liable for
payment in full of any and all obligations incurred for the
construction of said home by Neff construction. HAMILTON further
agrees to indemnify and save the WITHEYS harmless from any and
all debts, liabilitieé, or obligations (including attorneys' fees
and legal costs of WITHEY) inchred with respect to the

construction of said home by Neff Construction.

o preresopeR e 5
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That upon completion of the conastruction project

by Neff Construction Compaﬁy' WITHEYS will-be permitted to
{mmediately occupy the new dwelling. WITHEYS sha)l live in said
dwelling rent-free and tax-free, but will be required to pay any
and all utilities used at said dwelling.

5. Upon completion 6f all mining activities on the
hlommington Job of HAMIL&ON and the release of Stage III bonds
from Permot No. 17803156, HAMILTON will arrange for the convey-~

ance of surface of the former Fred Long Farm of approximately

66 acres, together with the dwelling buildings thereon, to

WITHEYS and WITHEYS shall convey the present house and 1.14
acres of surface in Pike Township from WITHEY to HAMILTON,

SHANNON LAND AND MINING COMPANY, or a nominee. The gonveyancea
shall be made free and clear of all liens and encumbrances and
pass markétable title. A description of each property is
attached hereto. .

6. That the WITHEYS covenant and agree that the pro-

viding of alternative new housing during mining within three

hundred {300) feet of the WITHEY -home and the conveyance to

as the Fred Long Property, together with the dwelling buildings

thereon, with marketable title free and dlear of all liens and

encumbrances, will represent consideration for said mining., and

no royalty or payment of any nature or kind will be ow=2d by
HAMILTON to WITHEY for the mining of coal or the conducting of
mining activities on the 1.14 acres of WITHEYS.

7. That conveyande of the 66 acres and new dwelling

house may occur sooner than the time period identified in

3

WITHEYS of surface to sixty-six (86) acres, formerly identified
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paragraph 4 above upcn written agreement by both parties. -

8. That HAMILTON covenants and agrees to maintain
1iability and fire insuxance on pboth the home being constructed
py Neff Construction ind the present WITHEY home and 1.14 acres
in Pike Township, Clearfield County, Pennsylvania. Said'duty and

obligation to carry insurance shall cease and terminate upon the
delivery of .the peed to the 66 acres of the formerly Fred Long
Farm to the WITHEYS;

9. That in the event that either party breaches this
Agreement, and as 23 result of said breach either party has the
right to elect to sue for damages or seek any other remedles or
relief as may be available to them, and if the par;y choosing
such remedy is successful in enforcing their rights, then the
responsible party snall be liable for legal feas and any and all
other costs of litigation incurred in enforcing their rights
under this Agreement. ' .

10. That this Agreement may not be assigned or
transferred by either party without first obtaining the written
consent of the other to so transfer.

11. That this agreement constitutes the entire

- understanding of the parties hereto and any amendment of this

agreement shall be in writing executed by both parties.

12. That this agreement shall inure to the benefit of
and be binding upon the parties hereto, their heirs, executors,
administrators, successors and assigns as if thay ware named in

each and every provision hexein.
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13. That the parties agree to execute a Memorandum of
Agreement outlining those matters which are required by law for
recordability, which Memorandum shall memorialize and represent
this Agreement, and which may be recorded by the WITHEYS if they
so desire. '

IN WITNESS WHEREOF, the parties hereto have caused this

Agreement to L2 properly executed the day and year first above

written.

27 p ot
/f/u:/'lcvw ‘// -j,- 'Q/( ZZ{/«/ (SEAL)

s Richard L. Withey

A
TSR VL SR S A AN N (SEAL)
.. 20e E. Withey | —
/-—- )
AL HAMILTON CONTRACTING COMPANY
By

/‘ﬁ_/x_. %/i.;(, c. fﬂ
C. Alan Walker
C.E.0.

CURTI(SY that this document

I t]
i i+ 4 Reserder's Office of
;—;,_ »peo, Pennsylvasia,
CLEAZRELD COU.<TY ,
ENTECD OF RECCRD o
e § A S 203 0 L S ~
Y Fa lorrs T AN \
fes o SN Ft,

Xaren L Sterck, Reccrdar

] ’/ Karea L. Starck
- Recorder of Desds

- 5 . .

1. H | A AL dudine

tatered Ul fowndlrro 2 1992, Fidadn AuenL '
‘ /,

e,

REA - T




SHANNON LAND AND MINING COMPANY
P. O. Box 368
Bigler, PA 16825

PHONE: (814) 857-7681 - FAX; (814) 857-5003

September 13, 2000

Mr. & Mrs. Richard L. Withey
R. R. #1, Box 488 .
Olanta, PA 16863

Exhibit "B"

RE: eement dated 11/27/91
Dear Dick and Zoe:

I had our attormey, Mr. William C. Kriner, review the agreement dated
November 27, 1991 between you and Al Hamilton Contracting Company
regarding the former Fred Long Farm in Pike Township.

The Fred Long Farm is owned by Shannon Land and Mining Company.
Shannon Land and Mining Company is not a party in the agreement dated
11/27/91 and is not bound by the terms thereof. Paragraph 5, on Page 3
states that: “Hamilton will arrange for the conveyance of surface of the former
Fred Long Farm of approximately 66 acres, together with the dwelling buildings
thereon, to Withey’s.” :

In the meantime, Shannon Land and Mining Company may do whatever
they desire to the Fred Long property; i.e., cut trees, build roads, put in water
lines, power lines, etc. We feel it would not be proper to sell a tract of land to
Bill Elensky and then deny him water and electric service or a good road to his

property-

We fully intend to transfer the Fred Long Farm to you in the future.
Until the property is titled to you, it remains the property of Shannon Land and
Mining Company. .

Sincerely,

E. David Nelson, Manager
Properties & Reserves
SHANNON LAND AND MINING COMPANY

EDN/smr
cc: C. A. Walker
wd /sep00/ withey



230 EAST MARKET STREET
"~ SUITE 121
Clearfield, Pennsylvania 1683 o

TELEPHONE (814) 765-2641
FAX (814) 765-2640

:
-— Exhibit "c" L.
MAY 20, 2004 P

Map # 126-H11-000-00021-DW-01
Municipality: PIKE TOWNSHIP

Control: # 126.0-93318

Description: H

Owner: AL HAMILTON CONTRACTING CO.

To Whom It May Concern:
This letter is to verify that there are delinquent taxes, on the above

referenced assessment. Taxes due are for 2002- 2003. A statement
is enclosed.

é‘ erely,
)f‘}é‘a':vraham

Asst. Director

05/20/2004
Searched Jeb

STATEMENT VALID AS TO CURRENT ACCOUNTS.
SUBJECT TO CORRECTIONS AND CHANGES.




Clearfield County Tax Claim Bureau
230 East Market Street - Suite 121

Clearfield, Pennsylvania 16830
Phone: (814) 765-2641 Ext. 5998

«.Customer Copy-*

Receipt # 175191  Tuesday, May 25,2004

Control# 126093318
Claim# 2002-007714

Received Of:
AL HAMILTON CONTRACTING CO.

‘Map#  H11-000-00021-DW-01

in The Amount Of: $1,311.85 Property Desc H
County District School

TAX 0.00 0.00 1156.72

INTEREST 0.00 0.00 130.13

COST / PENALTY 25.00

CURRENT YEAR 0.00 0.00 0.00

OVERBID 0.00

TOTAL $1,311.85

RECEIPT VALID ONLY UPON PAYMENT OF LEGAL TENDER

Director of Tax Claim Bureau

\NY CHECK RETURN UNPAID BY YOUR BANK WILL BE SUBJECT TO A TWENTY DOLLAR ($20.00) RETURNED CHECK FEE

Total Received On All Claims For 12609331 On 5/25/04 $1.311.85
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May 25, 2004

C. Alan Walker, CEO

Al Hamilton Contracting Co.
1988 Dale Road -
Woodland, PA 163881

Exhibit "D" —

RE: 1993 Agreement
Dear Mr. Walker:

As you know, we have been attempting to get you and your company to comply with the
terms of our 1993 Agreement. According to Paragraph 4 of said Agreement we aré not to have
any tax lability on the premises. However, you have refused to pay the 2002 and 2003 taxes,
resulting in a Tax Sale being scheduled. Based upon advice of counsel we have proceeded to
pay the 2002 taxes t0 prevent further escalation of our damages. We hereby demand that you
reimburse us the amount paid for the 2002 taxes within 30 days hereof, Furthermore, we further
demand that you pay the 2003 taxes within 30 days, otherwise we shall pursue appropriate legal
action. You should note that under Paragraph 9 of said Agreement We will hold you and your

company responsible for our reasonable attorney’s fees incurred therein.

Lastly, and of utmost concern is the homeowner’s insurance which you are also required
to maintain pursuant to Paragraph 8 of said Agreement. Under these circumstances we sincerely
question whether you have protected our interest as required. Therefore, we demand that you
produce a certificate of insurance within 5 days hereof. In the event you do not do so we will

have no choice other than to obtain insurance, again holding you responsible and pursuing
appropriate legal action. '

With regards,

Sincerely,

Richard and Zoe Withey

y P iy
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Exhibit "E'
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RICHARD L.WITHEY o581 . - 62-262?43;3 o 480™
Z0E E. WITHEY s

curwensvme omce Coa

MAK,

'oazaneeqm. - axaat, S EuiD A00004334

T ZM:& u,zz{_ |
. 7

Date 05/27/04 Amt $1,311.85
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- OIL AND GAS AGREEMENT T
- Sttmw Land ¢ plome do e L4 - EET = 26E/
Landawners (and address): 7?0' 50)‘

Bi6LER , A 16835
Gas Co. Kriebel Resourtsd, £.0. Box 765, Clarion, Peansylvania 16214

1, Leasing Clause. Landownats in considarion of Ons ($1.0) Dolar in hand pad by tha Gas Co, receipt o which is hereby ackraledged. grazt and convey ura he Gas Co., s hais, exseutors.
administralors, SUKESSAS, ard_qssigns. and watant genarally tils 10, all the o g% 2:120 god Orlling Rights n, on and wnder o that certaln ploca, parcel, of tract of land siuale in

i Tomship, Vel P ——T e S T
o etorbytanisal_ALE. 0 J7037 7Y/ TNACTS
Ontre Eastbylandsel Y JEART LY. 228 7 Co.

5/ 4 D

OMMM,O,M _
OnineWestbylandsdl _'/_1/7//& P Al 8T _M%M € PL22Z
: 'kb 4 I i - 3/ o hersincofoctelycetened 1 a5 Pioperty’s

Containing - Mes, mars orfess, also eeferted loby Tax Map No.

2. Drifing RigiLa. tn aavion. *progenty®.shed include all o, 625 and surface fights owned or claimed by tandownars in and undet lands which aro adjacant, contguoys to ot form a pant ol the fands above
described Gas Co.is herely granied the exorsshe right ¢t ciiling and operating the Property alono of conjolntly with neighbaring tands for preducing ot and gas by any means, and all rights nocassaty, convaniant
a0d ineident therelo, ncludiog bt st imited 1€, the right Lo conduct gaciogical and geog! ‘surveys and xplorasans on the Propeay; 1o &l naw wells, recondiion producing wols and redril and use
abandoned wells pipo 8nd squipmeiit ontho property; to canstruct ard maintaln Budings. planis, deips, tanks, generators, ‘compressor stalions, gates, melers, reg: it tools. 859! matariat and other
equipment used in explating lot and prodveing of and gas, ard ppelines, telophane Tines, plactic pawet Enes, teadfing lrom adpiing 1ands on and ¢ross the Property and other lands which (ights shall eonlinue
2 Gas Co’s option afes the termination ol this Agreemant, wich ogton shall b exareised through eontinued uso of tha e existing pipefines, talephana Gnes and electrlc power fines which may be rapalred of
replaced, of by Gas Co. ghing weifien petics of exsicise and similar ights for roadways ‘which rights shall continue there ahersolengas Gas Co,, its heirs and assigns desiie 1o naintain the same; the right to use
waler. o) and gas and other Tnatatials rom the Propatly fof operating purpeses, and Gas Ca. Is relaased of alldamages. nchuding but net finited fo and, surlzcs improvaments and walers and has the right of
remeving eithet during ot &t anytime aher thotetm hareo!, all casing, iubing, machinery, buikings, structures snd peopattyol e Gas Co.and s assigns and employess. In the event that Gas Co. constructs a meter
she, pipeline of 10ad on Landowners Proparty forthe banefit of anadjacent propenty, and prior to the diiling olawelon mesalg Property. Gas Co. shalipay Lardownars for the said improvements 3t the rata of Two
Hundred Dallars per meler site and Fave Doliars per rod for 10308 and pipetines, Al of the above described rights shall be heiin relenred10 as *Diffing Rights”, Landowners relsase any right of indemnflication that
they May have against Gas Co.

1. Existing Wells- & undesstood and agreed that his Agreament dogs ot comvey any fight, il ot intorest 10 Gas Couln any axisting welon e Progerty.

4. Jeyn. Gas Ca.hasha righttoentar uponhe Property1e &lforad andgas aleny ime wikin . mnms!rum_e?l#i.heml and 8 fong thereatier as (1) oilor gas os oithes
of them ig p,oa$a from the Broperty.of &ry tands pocled of unitized arewith, (2) opetations gonlinye for the pradustion of/oil orgas, 13) Gas Co. shall continue to pay Landownets

P doliars per acto per year 8s delayod renials, (4) an apgfication ot a diiling parmi Is pending wilh the appiepriats autharities, and Lesses, ahter grant of sih
permit, cammancas drifing ‘oparasons within & feasonabie time \hm_anar andcontinues samawith due ciigancs, providad sad permt appim‘nnynsmad peict 1o (e explration of the primary torem, (5) 8 completed
o ot gas wel wouk becapatio of producing ol or ges lamany potson ol hopremises e anylands pacledot unitized thorewith, but for acts ol Géd, navaabiy orintarslian of markels of pipelines. or &7y sthet
eausss, which have caused Lasseo rat o commencs production from sush well or 1o suspand production fom swchwef, (5 or unid ol and gas bay beon remeved from the Property. whishever shall lact oesur,

¢, Yniization. Gas Cois herely gmmedmoﬁgmwpwl and uniizs alor any pantel the Progerty wih any oiher ease of leases, tand ef lands, mineral estatas, or any ol thern whethor ownsd by Gas Ca.or
others. £ 35 1o2rcalg 018 Of AR ITING 6F production unds, Tho commancarmant of ¢ring, complationof ¢f producienirom awell on any portion o] the unt eranted undet tha tarms ol this paragraph shal {except
Jor the resefve gas clause descrived beiow) have the same afloct upon the terfri of (NS Agresmantasi Wl wats cammenced, dild, camglated, of producing on the Property, As 10 ash ¢rffing o production
urit designated by Gas Co. L d agres toacsept and shallrecorve out of the production ot he poceeds romihe preduction fom suchunits, suth portianef the royalies specified hetein, 35 \ha number of

acres of the Pmpeﬂywhichmybeindudedhmsmhﬁmﬁn wsuéhm‘nbemmhehxalnmboulwashﬁudodhmm Gas Co. may gt any kme incease of decreass that partion of the zereage
coverad by this Agreemeﬂmﬁcmsiqdudedin any diilling of produchion unit, o esclude it altogether.

6. Royahy. Gas magrmbpayhmnneﬁnm'dly equalto ope-eighm part el ha ol and gas produced, saved and macketed boma wol aath Proparty. with said ong-eighth part 1o be valuad at the prics
receved by Gas Co. 2t he wethoad & tha mo of produstion, for said ofl and gas in its fatural stats aite? deducting am such procoady, severanca, ad valorem and other appicatle taxs, together with the
reasonable costs incurred by the Gas Co.inpreparing such ol and gas fet wmmwing.mnoxnmedm.mewml any necessary treatment or ‘comprassicnand the costof transpatting suchoiland gastothe
poims of sale. [n oo event shall royalty be requied 1 be paid 10 Landownars ased upon a prics higher han \he Gas Ca.Is parmited by law 1o 1celve. Setlement theralore shall be made ‘quarterly lof production
dusing the preceding calendar quartar. Unless Landowners deliver witlen notica to Gas Co.ol adispute wihrespecito rmlwmmenlwol antliegad breacholany ottha teims ol this Agresment within sy (60)
days lrom the dale the sama ispaid orths allegoed breach ocCuls, than said payment shall be Jinding upon Landawnats and (ha efloged brasch shall ba desmed to bo waived.

7. Payment of Royallios, Al payments maybemadebyehndmansd\o\ardovm:snuheabmadarosmdmsiwdhmive:mo:mweﬂelm‘«m: amcs\gnsmanyaauotnaﬁomlbanhmw
check maiied 1o them at the abave 24drass of in sueh manaet as Landewnars and Gas Co. shall tharwiss agreo. Provided, howevet, ha1 Gos Co. can apply any money § may owe of which may becoms dueto

Landawners to satisty fans of clea ancumbrancas against the Froperty, and et olf &y maney lkmay awe Las n o event that Land! owe GnCo.mmbecauseolanmrpamm of royaftyor
otherwise. :

8. Eorce Majewre. Gas Co.shalibo excused hom perdetmance, and this agraement shafl ot bein breachyand the lerm Ihoree! shall bb exianded, i it shal be grevorted from eparating on the Property by law.
by operation of force majeurd (ncluding, wihowt Girotalion, fightning, carthquake, fire, storm, flood, washaut) o¢ by any cause pefend Gas Ca's contrel, Gas Ca.shall \horeatier exercisa raasonable dikganco to
1esurng oparaliens, I the evem ihe fla o the Property ks for any reasan clouded by or aclion is fled inany court of law of equiy, ivehing the {2 Yo said Proparty of any pant hateol, the ‘me of such dalay orthe
contitwanca o} said cloud or court acion shal hetbe counted incomputing tha teah ol this agreement os tha cbigaliens \horaunder, and Gas Co.shall oot bs odiigated o parkemany of s covenants and condiions.
Landownrs shall provice Gas Ca withe copy of the certicats and abstractof §86 for S Propety hat Landowners of Landowner's tiornay may have, H requested by Gos Co.

9. Surrender. Itis agreed thal yponthe payment of One 151.00) Doliar, Gas €0 18 suscassors and assigns, may lerminale {his agreamant andthereby be raleasad of aX eovananls and cbigations hetein se!
Jotth even i uniutiflad by (1) datatmrinind that he o and gas has beon exhausted irom tha Praparty of (2) taconveying the ol and gas and Tomsining privieges given so Landowrers,

10, Dufling Perits, Landowners, tat themselves, theit heirs, exeeutors, administralors, sueeassars and assigns, agred 1 exeevio any and all documents that may tom time {0 Lime be helphul of necessay in
ordet for Gas Co. 1o obtainthe governmental approvals ko carry on operafions.

11. Enlre Copragh, No prosumplion shall be deemad lo exist in favos ol of againsl cither paty herelo s sesult of the preparation andlor nagatiation ol {hls agreement. No inference of covenant shall be
imglied as 1o eiher party horelo sinco tho bl 1 obligaticns and nis of each party Is heraln flly and opressly setfomh.

12. Corvayanea of Propay. No changa in ownetship of the Property o 1oyaties shall be binding on Gas Co.untl a person aequling any iacost has furmished Gas Ca. with proct salisactory @ Gas Co.ol
such changs in ownership. Landownars agres ot 1o erter into any o and s agreement wihany other party with reqardto the Property unii (his agraemant is (arminated. 1l Landowners o ot have Gt to all of
\he Property and rights descrid 4 gbove, payments horeund rmybnmadeh\anﬂwmrshwmmnwmm:mmldwtammrs«

13, Adverse Claims. Hithe Property is subject p an instrument granting rights 182 party olhet than @asCo, ot in the ovent ol disputa o fiigation &5 10 Uty orasto royalies or other Sums payedle herounder of
any part hereol, toyalties and other payments may be he In escrow by Gas Co. unid suchinstrument has been telaased of cansotod as to ths Property and untl sych dispu ordiigation is torminated. The sum
so paxd in esciow by Gas Co. shall be darnod paymant ¢f royaitieg end other sums dua hereunder,

14, Inmemmwmumrsmwwﬂvnmr.mmhawmmaym mcuudbyundwmarslnmoxrmmmmerpwoaeholmbhmanmnnnanaiginal.mnlélm
when takan togathet shall constits ona agreemanl.

15, Addtions} Provicins. s hrthe undersiood and agreed hal SEE ﬂf"/(/f/) C///ﬂ’?

16, Optiontotease, Landownars receiv an cffer to loase tha oil and gas cancerning any portion of the Pmpafvdummm!wm whila this agreemant temains in full forea and effect, o within
siz (6) months thersaliet, Landowne:a hareby 2groo to notity Gas Co. inwriing immedialely ol cftsor’s hame and tha terms olfered. Gas Co. ehall have fiftsan {15) days o accept o rejoct the said ctfer 1o Sansathe
oﬂamgaseweledbyme nlfaram\eprice.wms.ammmsecﬁedhmuﬂev. FanureduxﬂmﬂmmidesmhmunhaasCo.shantwninate yl tared | \] and such
offetor.

17, No Third Pay Paypanis. Landownars horeby warrant thal () tha Proparty is nol encumbeted by any onforeqndlp 0 01 gas vensa of taccrd of oiherwise and that (i) they are ot currently recening any
bonus, tenial, production ioyalty ¢ shukin royaltyasthe tesuttof mmyoﬁor_ gaslease mt‘mganyolal\o!wmpcll’mpmv.mﬁhammmmrmn wals diilled upon the subject Property of pon any
lends with whih the Property has boh combined in a driing of production unit.

19, Heirs a0d Assigns. AR ovisions ot 1hig agreement shall extend to and be binding upon he heirs, istral -
that an assignment of sub\easa‘::l this ag! 2in whole o¢ in parl shall refease and Gischarge Gas Co. fromany and al otfigalions o GabiiGes hereunder.
Witness the proper exeaution ol this agrasenent on the date sbova wiitien with intent 1o bo legally bound.

and assigns of 1he paities herelo. provided, howevel.

.~

(SEAL)
WITNESS LQQOWNER ; . %3 9
{SEALY
WITNESS ‘S*SNBG"‘“E"‘
e {SEAL}
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WITNESS
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WITNESS ;ASN NER
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" 'STATE OF ?/} - e
COUNTY OF Q/Eﬂﬁ?/é/c/

/Jf day of j&”ﬁ. .IB?? beioreme _‘-Lﬁfl‘ ‘/ %ﬁﬁm

On this .
the undersigned ofiicer, fly appeared =3 T2V >

, satifactorily proven to me to be the person whose name
subscribed to the within i and acknowledged that S

executed the same for the purposes lherem contained.
IN WITNESS WHEREOF. 1 hereunto sel’ my hand and ofiicial seal.

LAY
R ,

Nalary Public

al Seal
Kenneth L. Radzieta Notary Public

n Boro, Clarion unty
My Cco]:\ggssnon Expires Dee. 18, 2000

fermbar PNABYNANIS ASSACIS

COMMONWEALTH OF PENNSYLVANIA H
. kTN . i
COUNTY OF :
BE (T REMEMEERED, that on the . day of . + 19 e . belore me, the subscriber, 3 Notary Public.
jly appeared . the subscribing witness to the execution of the aben ¢ indenture. who
being duly swoen upon his oath according to law, doth depose and 53y that he did see
the Landowners) above named, 5ign and seal, and as act and deed deliver the above indenture for the uses and purpases
Iherein mentioned, and that the name of this dey th sat and subsciibed as a withess is of this deponents own propet handwriting and that the foregoing Agreement
1o be theit acl and deed for the purpase therein mentionex] and desire that the same might be recorded as such,
. . hd , - - . . -
2412 M0 MDD ;WD
SHAXMm e Mmm o ox
SEEEEE m¢ ma
IBIN -t Qo oo = P
TEEEE SBE no nud 40
n &3 m
WITNESS. my hand. and ofiicial seal the date first above written, =2 a8 m tl'l E}‘: % :g g a7~
ag bl {B (I3} ﬁiﬁg E-"E-‘z."
2 7 o Sl gub
_ 15EAL 5 .afE S58xt
NOTA (iC - =208 22
L o ow 2 & W0l o=l a%
N D Q0 o = ot =51
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COMPANY ACKNOWLEDGMENT
COMMONWEALTH OF PENNSYLVANIA
SS:

COUNTY OF  (darmuai
Q
On this / ¢ - day of M" |9 ﬂ , before me:

d officer, p tly ap

e A_'“
MMI/ e & Ll M 1o me known to be the same pmom \\{sbn.names are ouﬁ‘acnb:d
ledged the ion of the foregol to be their act and deed for the purpmeglwmin mgmfo?é am? dghre
\' .

o

y 4

10 the ioregoing msuumenl gd in duc form cf law

|hat the same might be recorded 33 such. /) " n_
. ' .
WITNESS, my hand, ahd ofiicial seal mngmgtswve i, é DR ;2 :,' :
Michelo A Wice, oial‘é g A z‘ 4) E. . e F
ety 000 i M '
Kk, Goma »<an Fepires June 18.2 NOTART ORI s B
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~irpavit N, 25363 OIL AND GAS AGREEMENT
tas +f =5 -0
Landowners (and addressl: S HANOBA LAangd & 2niné La QY- RC I~ U2 |
P ROA X
RIGIER. |, Yo [ X2S

Gas Co: Xricbel Resources, PO, Box 755, Clarkon, Pennsytvania 16214
1, Lgatiog Chuss. memhmlderamdm(ﬂo(*)Dova:hhardpaidbylheGuk.mm‘dwhchnmbyadmaﬂgua.gmmmwwmbmeuc«..asheh.mm
administrators, Successors, and assigns ne warrent generally Gt 1o, 2 the o, gas, surlace and Orlling Rights,In, o and under al that cartaln plecs, parcel, o Yact of land siuate in

Tounsti, CleARFIEL d Coury, Pamsyiara,bounded and dasied 25 ows:
On o Nort byl R 1'7 O] \SmA 1_TRGCTS
onto Eastbylnisciot__ (2 AR 1L mde T 0o

Onthe South by nds i <Hannen 1 Al’\d a munine Co
muwwM@ﬁ&B&{— ..... smmwmwmmé'-@

- mmmhammwnmruMme/ % barei cofecivelyrefod 1o 58 Proportys

2. Difing Rights mndudunoigumdammts mmuﬁumhn&wh:hmmmw wovetoof form & dﬁnkﬂsabwo
wwmsmuumémmmd g s ounig o apraopemmumphb&wmmmm ot podi o g oy e P owcasrary, con

means, and &
mwm tﬁ'?wbgcd goop! Ay nmm,mmmuwmﬂuum
.—.uw Dk d generators, ‘mate, roguiatocs, Sances, matorials and other
S et e e
8
alGasCo.s Nm‘ & mmmm"fqmm: M'mMmmmnWmmafEummhnwmmummwm 0 use

othee materials fomhe for operning 505, euc«"?mmdmame:ummmmbmmmmmmmm
m&m%ﬁmm ualwm;mmewm"m allcasing, mpggmm:mmry.bums. me% andls nd

for tha daneft of an adjacant o hodilingglawel [YTY 2ald s ris ot the tata of Two
Fondd G ,gi':ﬂ"““e,:““"‘“ pemut«mausampe@fs’ﬂ‘amwmméﬁmﬁ‘umm G e s oo sy foft o RSN 1t
may

3. Existing Walks. stumedamagmedmmmmmmlmwwﬁshummmmwsu%mwemmm Property,

4. Tarm. Gas Co.hos the hanw nban nyhdﬁlbrciand ot any tima witin _ é&
weo!unuwwm el ‘w &.: erany!am ogen mpmuamot of gas, (3) Gas Co, shall
coxitiona to mundownmm wwuwmlam'}m v

Mn penmls pending with the Bppropnatd

O ovton ol o prerary . eu:plme!addwqumlmhbeeepablwmw‘goﬂﬂguﬁm sl e oo ppicatonua Sad ot 13

mnumumpper uramomrwmwh havo caused Lesses ot R comments p’“\l:ﬁ'z fremsuchwelorlo mmhommm.(su oiudgum'nhsenmmnd
jon. Gas Co.is ad\he 1o poal and unitize &t o 7 of the Property with 8 otherisase or kases, tand of lands, il whethar owned

othars, 50 85 ko creata ona of mera.drking o o P°° mmn:t:t’&'drﬂim.mlaﬁonom?mmnhema el gdsneh o ey of o A kot o

porion el o) 3
naemnneduponmmolmwnmmsdwenwawmmd.d ed, corpléted, ot produding M\oeuacrmw%ﬂmivmgﬁmwsgxmmm
accoptand o procuchian o¢ the procs mé:md\meﬂ mmmmmmm horeln, 65 the rumber of acres Property which may ba inciuded from
mbmmmmmmmmmrdmwm hsudumn.Gascumyalwmmm«mmmmdwmmmmmmmmm'sireb.ded‘

Boyahty Gas Co.ngreestd mlmmyamequal»me—eghhpanciua1md9apmduead.smdmdmarh\edkomawe!enmp , with £ald coa-ighth part toba valued at e prico
~od by Gae Co. 6t ha wothaad at tha time of %ot said o and gas in s natural sial after dedvet from such procoeds, other appiicable taxes, i
rassonabia ”mmmwmeas%%r » %mwwumfm@mmmmmmﬁw psat oo, i it 4 ok b

basoed upon a prics faw mmw
the peacedng calondar quartst. U wﬂmdebmmmmmhsasmofadlspmnwwm maapaytmn oecian eoment
days mhmmm;mu%myﬁ&mhms.ﬁmwﬂm mu&m%’gfmmmﬁ?“‘” Wi ey (50

7. AR pryments hmw:hﬂmkdwhﬁmmmmhabmu«wor%h?ﬂu orm of igns i national bank,

check ma nmmmabmuamsmuthm s Landowners and Ges Ca. shall therwisa agrse, Pmdodmmm' e “‘&Ty"m%““%mm&%

Munssbsfﬁmsotdea! mmmthmmmwmnﬂnwmmnmaymwﬁmnhm .% uwmdmmmdmu
GasCosmnbeexued trom performence, and this mmnlsmlmbsmmch.mmmw shal bo axtanded, Il shalibe prevontsd irom on the Property by law,

rom cperaling
P oduding, Senxtation, Fightning, m, fioed, any cass bapnd y axereiso roasonabla
wmmmlnt\ewe&h{ﬂomhe?mskg @Wm«wum fled Inanty ’%'ﬂbg(h"\gu GMC&- mlwumwmngm.mmdmmau‘:

the fie ta saxd Property or any pant
wmmdwdmdmwnmnmmbem neo«wﬁngmewmolmha menloﬂm afions thateul IndGusOv. haknetbe
; Rurtedin mgf‘:;ewm g T n;y oﬂlgawd\g’pedannwolm

9, Suender the 1t o1 Ona {51.00) Dollar, Baa Co., s steee: assigns, may teminate thereby be released of all covenan
brmevmdummwmmmwwgubeenmmmmamwammmm#nh ughﬁm%wnlngwh::‘gmn &m”"muandebﬁgamhmnsel

10. tvos, theie hairs, adminiatrators, svecossors and agreo to exscute any and 8l
ml«%h oy on OpeCAToS. assigns, agree any ummmlmmimbmbahdpmuwn

11, Entira Comrad). No pr msnalbedeamdtomnmhmeiu ainst either party hotelo a5 & reslt of D presaration and eement, covenant
mswmmm&mthmdougam ﬂelnﬁmmmanhﬂywwu os agalason of B o rferenca o salbe
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IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)

)
RICHARD L. WITHEY, and )
ZOE E. WITHEY, )
)
PLAINTIFFS, )

) No.04- 1712 -CD
V. )
)

AL HAMILTON CONTRACTING COMPANY, INC.;) IN EQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND )
MINING COMPANY; a Pennsylvania partnership; )
C. ALAN WALKER, an adult individual; and )
SUSAN W. KRINER; a adult individual, )
)
DEFENDANTS. )
CERTIFICATE OF SERVICE

I, Theron G. Noble, Esquire, attorney for Plaintiffs, does hereby certify that I served a true and
correct copy of Plaintiff’s MOTION FOR LEAVE OF COURT to AMEND AMENDED CIVIL
COMPLAINT, to the below indicated person, being counsel of record for the defendants, this
31st day of  January , 2007, via United States Mail, first class, postage pre-paid as
follows:

William C. Kriner, Esquire
P.O. Box 1425
Clearfield, PA 16830

Respectfully Submitted,

Theron'G. Noble, Esquire
Ferraraccio & Noble
Attorney for Plaintiffs
301 E. Pine Street
Clearfield, PA 16830
(814)-375-2221

PALD. No.: 55942




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)
RICHARD L. WITHEY, and
ZOE E. WITHEY,
PLAINTIFFS,
No. 04-_ 1712 -CD
V.
AL HAMILTON COMTRACTING COMPANY, INC,; IN EQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND :
MINING COMPANY; a Pennsylvania partnership;
C. ALAN WALKER, an adult individual; and
SUSAN W. KRINER; a adult individual
DEFENDANTS.
Type of Pleading:
NOTICE OF SERVICE
Filed By:
Plaintiffs
JURY TRIAL DEMANDED

Counse! of Record: -

Theron G. Noble, Esquire
Ferraraccio & Noble

301 East Pine Street
Clearfield, PA 16830
(814)-375-2221

PA L.D.#: 55942

FILED

FEB 08 2007
"

[Li3af¢
William A, Shaw{ d
natary/Clerk of Courts
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IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA
(CIVIL DIVISION)

RICHARD L. WITHEY, and
ZOE E. WITHEY,

PLAINTIFES,
No. 04-__ 1712 -CD

V.

AL HAMILTON CONTRACTING COMPANY, INC.;
a Pennsylvania corporation; SHANNON LAND AND
MINING COMPANY; a Pennsylvania partnership;

C. ALAN WALKER, an adult individual; and

SUSAN W. KRINER,; a adult individual,

IN EQUITY AND AT LAW

»

vvvvvvx_/vvvvvvvv

DEFENDANTS.

CERTIFICATE OF SERVICE

I, Theron G. Noble, Esquire, attorney for Plaintiffs, does hereby certify that I served a true and
correct copy of the RULE RETURNABLE issued upon Plaintiff’s MOTION TO AMEND
AMENDED CIVIL COMPLAINT, to the below indicated person, being counsel of record for the
defendants, this _7th day of  February , 2006, via United States Mail, first class,
postage pre-paid as follows:

William C. Kriner, Esquire
P.O. Box 1425
Clearfield, PA 16830

Respectfully Submitted,

A=
Theron G. Noble;Esquire
Ferraraccio & Noble

Attorney for Plaintiffs

301 E. Pine Street

Clearfield, PA 16830
(814)-375-2221

PA 1D. No.: 55942
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William A. Shaw
Prothonotary/Clerk of Courts

IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)
)
RICHARD L. WITHEY, and )
ZOE E. WITHEY, )
)
PLAINTIFES, )
) No.04-__1712 CD
V. )
)

AL HAMILTON CONTRACTING COMPANY, INC.;) IN EQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND )
MINING COMPANY; a Pennsylvania partnership; )
C. ALAN WALKER, an adult individual; and )
SUSAN W. KRINER; a adult individual, )
)
)

DEFENDANTS.

ORDER

AND NOW, this 20th day of February, 2007, being the date and time for argument upon
Plaintiff’s MOTION TO AMEND AMENDED CIVIL COMPLAINT, the Court having received
letter from Defendants’ counsel, dated February 14th, it is ORDERED as follows:

1. Plaintiffs’ request for leave to amend is GRANTED;

7. Plaintiff shall file its again AMENDED CIVIL COMPLAINT within twenty (20) days hereof,
with the scrivener’s error of “Count V” Request for Accounting being “Count VIT”; and

3. Defendants shall file their responsive pleading within twenty (20) days of Plaintiffs filing the
apain Amended Complaint, and shall only need to respond as to Counts IV and VII as “By
previous Order of Court, Defendants need not respond as said Count has been dismissed and is
only pled to preserve Plaintiffs’ right of appeal.”

FQ},!:_ e

Pgs Moble

By the Court,

W&-‘?

ic ]. Amnreiman, PJ

1)
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IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)
RICHARD L. WITHEY, and
ZOE E. WITHEY,
PLAINTIFFS,
No. 04- 1712 -CD
V.
AL HAMILTON CONTRACTING COMPANY, INC; IN EQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND :
MINING COMPANY; a Pennsylvania partnership;
C. ALAN WALKER, an adult individual; and
SUSAN W. KRINER; a adult individual
DEFENDANTS.
Type of Pleading:
SECONDED AMENDED
CIVIL COMPLAINT
Filed By:
Plaintiffs
JURY TRIAL DEMANDED

Counsel of Record:

Theron G. Noble, Esquire
Ferraraccio & Noble
301 East Pine Street
Clearfield, PA 16830
: (814)-375-2221
E‘ LE /VOCC PALD.#: 55942
165
FEB 26 ®

William A. Shaw
pmmonatary/CIerk of Courts



IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA
(CIVIL DIVISION)

RICHARD L. WITHEY, and
ZOE E. WITHEY,

PLAINTIFFS,
No.04-_ 1712 -CD

V.

AL HAMILTON CONTRACTING COMPANY, INC.;) IN EQUITY AND AT LAW
a Pennsylvania corporation, SHANNON LAND AND )
MINING COMPANY; a Pennsylvania partnership; )

C. ALAN WALKER, an adult individual; and )

SUSAN W. KRINER; a adult individual, )

)

DEFENDANTS. )

NOTICE TO DEFEND

YOU HAVE BEEN SUED IN COURT. IF YOU WISH TO DEFEND AGAINST THE
CLAIM SET FORTH IN THE FOLLOWING PAGES, YOU MUST TAKE ACTION WITHIN
TWENTY (20) DAYS AFTER THIS COMPLAINT AND NOTICE ARE SERVED, BY
ENTERING A WRITTEN APPEARANCE PERSONALLY OR BY ATTORNEY AND FILING
IN WRITING WITH THE COURT YOUR DEFENSES OR OBJECTIONS TO THE CLAIMS
SET FORTH AGAINST YOU. YOU ARE WARNED THAT IF YOU FAIL TO DO SO THE
CASE MAY PROCEED WITHOUT YOU AND A JUDGMENT MAY BE ENTERED
AGAINST YOU BY THE COURT WITHOUT FURTHER NOTICE FOR ANY CLAIM IN
THE COMPLAINT OR FOR ANY OTHER CLAIM OR RELIEF REQUESTED BY THE
PLAINTIFF(S). YOU MAY LOSE MONEY OR PROPERTY OR OTHER RIGHTS
IMPORTANT TO YOU.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO
NOT HAVE AN ATTORNEY, OR CANNOT FIND ONE , GO TO OR TELEPHONE
THE OFFICE SET FORTH BELOW TO FIND OUT WHERE YOU CAN GET LEGAL
HELP.

Court Administrator

c¢/o Clearfield County Courthouse
2nd and Market Streets
Clearfield, PA 16830
(814)-765-2641



IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)
)
RICHARD L. WITHEY, and )
ZOE E. WITHEY, )
)
PLAINTIFFS, )
) No. 04- -CD

v. )
)

AL HAMILTON CONTRACTING COMPANY, INC.;) IN EQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND )
MINING COMPANY; a Pennsylvania partnership; )
C. ALAN WALKER, an adult individual; SUSAN )
W. KRINER; a adult individual; and THE ESTATE )
OF ANNE WALKER MACKO, )
)
DEFENDANTS. )

SECOND AMENDED CIVIL COMPLAINT

NOW COMES, the Plaintiffs, Richard L. Withey and Zoe E. Withey, by and through
their counsel of record, Theron G. Noble, Esquire, of Ferraraccio & Noble, who avers as
follows in support of their CIVIL COMPLAINT:

The Parties

1. First plaintiff is Richard L. Withey, who does, and at all material times, did reside at 4 McKee
Road, Olanta, Clearfield County Pennsylvania,16863.

2. Second plaintiff is Zoe E. Withey, who does, and at all material times, did reside at 4 McKee
Road, Olanta, Clearfield County Pennsylvania,16863.

3. That at all relevant and material times, Plaintiffs were husband and wife living together at the
aforementioned physical address, albeit with a different mailing address given the changes with
the 911 system, and jointly referred sometimes hereinafter as “Withey*.




4. First defendant is Al Hamilton Contracting Company, Inc., upon information and belief, a
duly formed and existing Pennsylvania Corporation, with principal place of business located at
1988 Dale Road, Woodland, Clearfield County, Pennsylvania 16825, hereinafter referred to as
“Hamilton”.

5. Second defendant is Shannon Land and Mining Company, upon information and belief, a
duly formed and existing Pennsylvania partnership, with partners being the hereinafter named
third, forth and fifth defendants, with principal place of business also located 1988 Dale Road,
Woodland, Clearfield County, Pennsylvania 16825, hereinafter referred to as “Shannon”.

6. That third defendant is C. Alan Walker, upon information and belief, an adult individual, who
does and at all material times did reside at 1018 Country Club Road, Clearfield, Clearfield
County, Pennsylvania 16830, hereinafter referred to as “Walker”.

7. That fourth defendant is Susan Kriner, upon information and belief, an adult individual, who
does and at all material times did reside at 2512 Meadow Road, Clearfield, Clearfield County,
Pennsylvania 16830, hereinafter referred to as “Kriner”.

8. That fifth defendant is the Estate of Anne Walker Macko, a duly formed and probated estate,
with fiduciaries being William Kriner, 2512 Meadow Road, Clearfield County, Pennsylvania
16830, and Derick Walker, 179 Walker Road, Bigler, Clearfield County, Pennsylvania,
hereinafter referred to as “Macko”.

Background

9. That upon information and belief, at all relevant and material times, Walker, Kriner and
Macko were and are officers, directors and shareholders of Hamilton.

10. That upon information and belief, at all relevant and material times, Walker, Kriner and
Macko owned a controlling interest of the issued and outstanding shares of Hamilton.

11. That Hamilton and Shannon, beside being similarly owned and controlled, upon information
and belief, often times engage in business activities which are mutually beneficial, specifically
that Shannon owns or otherwise controls the land upon which Hamilton conducts mining
operations.

12. That upon information and belief, at least some of the employees of Hamilton and Shannon
also perform tasks for the other company of which they are not employed.

13. Alternatively, upon information and belief, there are employees of Hamilton and Shannon
which are simultaneously employed by both entities.




14. That Hamilton and Shannon are allied companies, with the individual defendants herein
named being the principals of each company.

15. That upon information and belief, at all relevant and material times, being November 27,
1991 to the present, Walker, Kriner and Macko were partners, and the only partners, in Shannon.

16. That Hamilton’s business focus is coal mining operations.

17. At the commencement of this action, the Witheys were the owners of record of a certain tract
of land, containing approximately 1.14 acres, located in Pike Township, Clearfield County,
Pennsylvania, hereinafter referred to as “the Pike Township tract”.

18. That in the early 1990s, the defendants desired to mine coal in close proximity to the Pike
Township tract.

19. That for reasons of convenience or need, defendants desired the Witheys to authorize such
coal mining operation and permit use of the Pike Township tract, which at that time was serving
as the Witheys homestead, for defendants’ business purposes.

20. That in connection with defendants’ above stated desires, plaintiffs and defendants entered
into a certain agreement, on November 27, 1991, hereinafter “the 1991 agreement”, a true and
correct copy of which is attached hereto as Exhibit “A”, the terms of which are hereby
incorporated as if fully set forth at length, which in essence transferred equitable title of the Pike
Township tract from the Witheys to the defendants, in exchange for which the defendants were to
convey approximately 66 acres, hereinafter identified as “the Fred Long farm”, also located in
Pike Township, Clearfield County, Pennsylvania, to the Witheys.

21. That Shannon was aware of the commitment made by Hamilton that the Fred Long farm
would be conveyed to the Witheys, prior to and at the time the 1991 agreement was entered into
by Hamilton and the Witheys. Attached hereto as Exhibit “B” is a letter from Shannon stating its
intent to deliver the Fred Long farm to the Witheys.

22. That Shannon did not object and implicitly agreed to the commitment that its property would
be transferred to the Witheys at the completion of the terms contained in the 1991 agreement and
would be the entity, upon information and belief, that Hamilton would direct the Witheys to
convey the Pike Township tract.

23. That Hamilton and others associated with Shannon acted as Shannon’s agent, disclosed or
undisclosed, binding Shannon to the 1991 agreement, making Shannon a party eo nominee to the
1991 agreement. ‘



24. That although Shannon was at all relevant and material times the record owner of Fred Long
farm, for the home built for the Witheys on the Fred Long farm property, the real estate taxes
were issued to Hamilton at the direction of Hamilton and/or Shannon.

25. This cause of action concerns the defendants failures to timely complete said transfers as
well as to breach other terms and conditions of the 1991 agreement.

Count I: Breach of Contract
(at Law)
Conveyances post 1991 Agreement

26. That the averments of paragraphs 1 - 26, inclusive, are hereby incorporated as if again fully
set forth at length.

27. That upon information and belief, defendants entered into other contracts and conveyances
concerning the Fred Long property, after the 1991 agreement.

28. That the result of the contracts and conveyances by the defendants, concerning the Fred Long
farm, after the 1991 agreement, deny the Witheys the full benefit of their bargain under the 1991
agreement and for which the Witheys should be compensated in an amount to be determined at
time of trial.

WHEREFORE, Plaintiffs request that judgment be entered in their favor, and against
Defendants, jointly and severally, in an amount to be determined, believed to be in excess of
$20,000, together with costs, interest and attorneys fees.

Count II; Breach of Contract
(At Law)
Real Estate Taxes

29. That the averments of paragraphs 1 - 28, inclusive, are hereby incorporated as if again fully
set forth at length.

30. That pursuant to paragraph 4 of the 1991 agreement, the Witheys were entitled to live in the
home constructed on the Fred Long farm, “tax-free”.

31. That the defendants were responsible to pay the real estate taxes on the Fred Long farm per
the 1991 agreement.



32. That defendants have not paid the real estate taxes since 2001 on the Witheys’ home located
on Fred Long farm property. A true and correct copy of the letter and notice concerning the
delinquent taxes are attached hereto as Exhibit “C”.

33. To protect their interest, the Witheys were forced to pay the 2002 real estate taxes, with
penalty, in the amount of $1,311.85, to prevent the Fred Long farm property from going to tax
sale. A true and correct copy of the check issued by the Witheys is attached hereto as Exhibit
S‘E?)‘

WHEREFORE, Plaintiffs request that judgment be entered in their favor and against
the defendants, jointly and severally, in the amount of $1,311.85, together with costs,
interest and reasonable attorneys fees.

Count III: Breach of Contract
(At law)
Barn Damage

34. That the averments of paragraphs 1 - 33, inclusive, are hereby incorporated as if again fully
set forth at length.

35. That in 1993, the barn located on the Fred Long premises received damage caused by wind.

36. That defendants made a claim relative to the insurance proceeds and received the sum of
$1,505.89 for such wind damage to the barn.

37. That defendants did not perform any repairs nor perform any remedial measures concerning
the barn.

38. That defendants pursuant to the 1991 agreement and/or Pennsylvania law were responsible
to (a) perform the repairs and/or remedial work to preserve the barn; and/or (b) deliver the
premises to the Witheys in the same condition as at the time the 1991 agreement was executed.

39. That as a result of the wind damage of 1993 and the defendants failure to repair or correct
the damage, as time progressed, the barn deteriorated and needed to be torn down due to safety
reasons.

40. That the Witheys should be compensated, in amounts to be determined at time of trial, for
(a) the cost to tear down and remove the barn; and (b) to replace the barn in similar condition as
at the time of the 1991 agreement.



WHEREFORE, Plaintiffs request that judgment be entered in their favor, and against
defendants, jointly and severally, in an amount in excess of $20,000, together with costs and
reasonable attorneys fees.

Count IV: Request for an Accounting

(In Equity)
Insurance Proceeds

41. That the averments of paragraphs 1 - 40, inclusive, are hereby incorporated as if again fully
set forth at length.

42. That per the 1991 agreement, at paragraph 8, defendants agreed to maintain fire and liability
insurance on the Fred Long farm as well as the Pike Township tract.

43. That per the 1991 agreement, at paragraph 3, at the end of the transaction, the Witheys were
to receive the premises which would have included the barn pursuant to Pennsylvania law.

44. That such damage should have been covered by insurance if the defendants had maintained
such insurance.

45, If the defendants did maintain such insurance and received such payment, in the alternative

to Count III hereof, said money rightfully belongs to the Witheys as part of their bargained for
consideration and they should receive an accounting for such payment.

WHEREFORE, Plaintiff requests that in the event defendants received insurance
proceeds for damage to the barn on the Fred Long farm, they be ordered as follows:

1. Make an accounting to the Witheys for any insurance proceeds received by the
defendants, including interest, for such damage;

2. Pay to the Witheys any such sums received as a result of such damage to the barn;
3. Pay the Witheys reasonable attorney’s fees incurred in this matter; and

4. Any other relief this Court determines as fair and just under the circumstances.
Count V: Breach of Contract

(At law)
Faulty Construction




46. That the averments of paragraphs 1 - 45, inclusive, are hereby incorporated as if again fully
set forth at length.

47. That defendants agreed, pursuant to the 1991 agreement, specifically clause 3, to build a new
home for the Witheys on the Fred Long premises.

48. That the home to be built for the Witheys would be required to be built in a reasonable and
workmanlike manner.

49. That the roof needed to be replaced in 2006 because faulty shingles, which should have
lasted 25 years according to reasonable standards, had become cracked and caused leaking, for
which the Witheys were required to expend approximately $7,700.

50. That the molding, in the front porch area of the house, had been improperly fastened, causing
the “J channel” to become loose and twisting into the porch area, which needed to be repaired,
again in 2006, at a cost of $1,300.

WHEREFORE, Plaintiffs request that judgment be entered in their favor, and against
defendants, jointly and severally, in an approximate amount of $9,000, together with costs
and reasonable attorneys fees.

Count VI: Breach of Contract
(At Law)
Reasonable Attorney’s Fees

51. That the averments of paragraphs 1 - 50, inclusive, are hereby incorporated as if again fully
set forth at length.

52. That per the 1991 agreement, specifically at paragraph 9, in the event one party breaches the
agreement and the other party sues to enforce their rights, the non-breaching party has the right to
recover reasonable attorneys fees against the breaching party.

53. That for the reasons set forth herein, defendants have breached the 1991 agreement.

54. That defendant should pay to the Witheys their reasonable attorneys fees incurred in

connection with this litigation, in an amount to be determined.

WHEREFORE, Plaintiffs request that judgment be entered in their favor, and against
defendants, jointly and severally, in an amount in excess of $20,000, together with costs and



reasonable attorneys fees.

Count VII: Request for Accounting

(In Equity)
Mineral Rights

55. That the averments of paragraphs 1 - 54, inclusive, are hereby incorporated as if again fully
set forth at length.

56. That pursuant to paragraph 5 of the 1991 Agreement, the conveyances from the Witheys to
the defendants, and from the defendants to the Witheys, were to be free and clear of all
encumbrances.

57. That the Witheys are entitled to the mineral rights as to the Fred Long farm.

58. That since 1991, the defendants have entered into lease agreements, true and correct copies
of which are attached hereto as Exhibit “F”, for the minerals located on the Fred Long farm

property.

59. That the defendants should account to the Witheys for all mineral royalties received by any
of them from said leases, commencing at the time it is determined that defendants should have
conveyed the Fred Long farm property to the Witheys, being the time the Stage III bonds were, or
reasonably should have been released.

60. That as per Count II of Plaintiff’s “Amended Civil Complaint”, seeking specific
performance, the Plaintiffs were also entitled to receive the Fred Long premises without the
reservation of mineral rights for defendants, which issue has been preserved for appeal as per this
honorable Court’s ORDER of October, 2006.

WHEREFORE, Plaintiffs request defendants’ they be ordered as follows:

1. Make an accounting to the Witheys for any and all royalties received pursuant to the
attached leases from the time period the Stage III bond were, or should have been released;

2. Pay the Witheys reasonable attorney’s fees incurred in this matter; and

3. Any other relief this Court determines as fair and just under the circumstances.



Miscellaneous Averments

60. That jurisdiction is proper.
61. That venue is proper.

62. That defendants are jointly and severally liable to the Witheys.

WHEREFORE, Plaintiffs request that judgment be entered in their favor and against
defendants, jointly and severally, in an amount in excess of $20,000, together with interest,
where applicable, costs of suit, and attorney’s fees as well as Plaintiffs be granted
accountings, and any other relief deemed just and appropriate under the circumstances.

Respectfully Submitted,

7 e
Aheron 64%ble, Esquire
Ferraraccio & Noble
Attorney for Plaintiffs
301 E. Pine Street
Clearfield, PA 16830
(814)-375-2221
PA 1D. No.: 55942
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AGREEMENT
THIS AGREEMENT, made and entered into this 27 lT‘day of
November, 1991, by and between RICHARD L. WITHEY and ZOE E.

WITHEY, husband and wife, of Pike Township, Clearfield County,
Pennsylvania, pérties of the first part, herelnafter referred to
as "WITHEY",
AND
AL HAMILTON CONTRACTING COMPANY, a Pennsylvania business
corporation, having its principal place of business at R. D. 1,
Box 87, Woodland, clearfieid County, Pennsylvania, party of the
sgcond part, hereinafter referred to as "HAMILTON",
WITNESSETH:

WHEREAS, HAMILTON is conducting surface mining
operations in close proximity to the home of WITHEY; and

WHEREAS, HAMILTON wishes to obtain various
authorizations to mine within three hundred (300) feet of the
WITHEY home; and ' '

qunsas; HAMILTCON has agreed to provide alternate
housing for WITHEYS during mining operations under authorizations
signed by WITHEY.

NOW, THEREFORE, in consideration of the mutual
covenants hereinafter contained, the parties hereto agree as

follows:

1. That this Agreement shall represent authorization

by WITHEY for HAMILTON to conduct surface mining activities on

e S 267
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the 1.14'acres of real property owned by WITHEY in Pike Township,
Clearfield County, Pennsylvania.

2. That contemporaneous with the execution of this
Agreement WITHEYS wili sign any and all necessary authoriza;ions
for HAMILTON to conduct surface mining activities within three
hundred (JOO)Ifeet of the present WITHEY home in Pike Township,
Clearfield County, Pennsylvania, which will include execution of

a Supplemental "C" and a building variance authorization.
WITHEYS also agree to sign any and all other documents required

to conduct mining within three hundred (300) feet of their home.

3. That HAMILTON agrees to construct for WITHEYS

alternative housing on property formerly of Fred Long located in
Pike Township, Clearfiéld céunty, Pennsylvania. HAMILTON agrees
to execute a construction agreement with Neff Construction
Company, of Cu;wensville, Pennsylvania, to construct said home
when this Agreement is executed. Said home will be constructed in
a manner agreed to by the parties and at a'location on the former
Fred Long Qroperty mutually acceptable to WITHEYS and HAMILTON.
HAMILTON further agrees to be solely responsible and liable for
payment in full of any and all obligations incurred for the
construction of said home by Neff Construction. HAMILTON further
agrees to indemnify and save the WITHEYS harmless from any and
all debts, liabilitieé, or obligations (including attorneys' fees
and 1ega1.costs of WITHEY) incufred with respect to the

construction of said home by Neff Construction.

P fo AT R sl
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4. That upon completion of Ehe construction project
by Neff Construction COmpaﬁy, WITHEYS will-be permipted to
inmediately occupy the new dwelling. WITHEYS shall live in said
dwelling rent-free and tax-free, but will be required to pay any
and all uytilities used at saiad dwelling.

5. Upon completion of all mining activities on the
Blommington Job of HAMILTON and the release of Stage III bonds

from Permot No. 17803166, HAMILTON will arrange for the convey=

ance of surface of the former Fred Long Farm of approximately
66 acres, together with the dwelling buildings thereon, to
WITHEYS and WITHEYS shall convey the present house and 1.14
acres of surface in Pike Township from WITHEY to HAMILTON,
SHANNON LAND AND MINING CONMPANY, or a nominee., The conveyancea
shall be made free and clear of all liens and encumbrances and
pass markétable title. A description of each property is
attached hereto. .

6. That the WITHEYS covenant and agree that the pro-
viding of alternative new housing during mlning within three
hundred (300) feet of the WITHEY -home and Lhe conveyance to
WITHEYS of surface to sixty~six (66) acres, formerly identified
as the Fred Long Property, together with the dwelling buildings
thereon, with marketable title free and ¢lear of all liens and
encumbrances, will represent consideration for said mining, and
no royalty or payment of any nature or kind will be ow=2d by
HAMILTON to WITHEY for the mining of coal or the conducting of
mining activigies on the 1.14 acres of WITHEYS.

7. That conveyancde of the 66 acres and new dwelling

house may occur sooner than the tipe period identified in

3
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paragraph 4 above upon written agreement by both parties. -

8. That HAMILTON covenants and agrees to maintain
liability and fire insurxance on both the home being constructed
by Neff Construction énd the present WITHEY home and 1.14 acres
in Pike Township, Clearfield County, Pennsylvania. Said.duty and
obligation to carry insurance shall cease and terminate upon the
delivery of .the Deed to the 66 acres of the formerly Fred Long
Farm to the NITHEysl .

6. That in the event that either party breaches this
Agreement, and as a result of said breach either party has the
right to elect to sue for damages or seek any other remedies or
relief as may be available to them, and if the party choosing
such remedy is successful in enforcing their rights, then the
responsible party shgll be liable for legal fees and any and all
other costs of litigation incurred in enforcing their rights
under this Agreemént. .

10. That this Agreement may not be.assigned or

transferred by either party without first obtaining the written

consent of the other to so transfer.

11. That this agreement constitutes the entire

- understanding of the parties hereto and any amendment of this

agreement shall be in writing executed by both parties.

12. That this agreement shall inure to the benefit of
and be binding upon the parties hereto, their heirs, executors,
administrators, successors and assigns as if they wera named in

each and every provislien herein.

el
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13. That the parties agree to execute a Memorandum of

Agreement outlining those matters which are required by law for

recordability, which Memorandum shall memorialize and represent

this Agreement, and which may be recorded by the WITHEYS if they

so desire.

IN WITNESS WHEREOF, the parties hereto have caused this

Agreement to La properly executed the day and vear first above

written.
4/f /C‘u“r\( _j 6/ /l(_;,f (SEAL)
, R.\.L.hard L W,Lthey /
; 28 g’ l.(‘/ oo (SEAL)
.. Zoe E. W1they ——
/,""_ ‘
AL HAMILTON CONTRACTING COMPANY
By
Va7 2P ez,/4gb, C 7o
C. Alan Walker
C.E2.0.
mmﬁnvr/
7‘ /
e ‘/ = E/ ) . [ hershy CHRT(FY that this decument
‘V ‘Q:ecreta. ! i reco Yl i Jn Reserder's Office of
&':';:r!'t I . Pepnsylvaaia.
CLEARFELD COU.{TY o
:NT:?PP O}’RECCRD P
TIME « L_‘/“__ 93 i .
3y ."“._5_.,,,‘ 7 ~

feES L /l.
Karen L Starck, Rr:c:.rua Karea L. Starck
Recorder of Deesds
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SHANNON LAND AND MINING COMPANY

P. O. Box 368
Bigler, PA 16825‘

PHONE: (814) 857-7681 . FAX; (814) 857-5003

September 13, 2000
Mr. & Mrs. Richard L. Withey

R. R. #1, Box 488 :
Olanta, PA 16863

RE: Agreement dated 11 [27/91
. L 2 .

Dear Dick and Zoe:

Exhibit "B"

I had our attorney, Mr. William C. Kriner, review the agreement dated
November 27, 1991 between you and Al Hamilton Contracting Company
regarding the former Fred Long Farm in Pike Township.

The Fred Long Farm is owned by Shannon Land and Mining Company.
Shannon Land and Mining Company is not a party in the agreement dated
11/27/91 and is not bound by the terms thereof. Paragraph 5, on Page 3
states that: “Hamilton will arrange for the conveyance of surface of the former
Fred Long Farm of approximately 66 acres, together with the dwelling buildings
thereon, to Withey’s.”

In the meantime, Shannon Land and Mining Company may do whatever
they desire to the Fred Long property; i.e., cut trees, build roads, put in water
lines, power lines, etc. We feel it would not be proper to sell a tract of land to
Bill Elensky and then deny him water and electric service or a good road to his
property. ' :

We fully intend to transfer the Fred Long Farm to you in the future.

Until the property is titled to you, it remains the property of Shannon Land and
Mining Company. :

Sincerely,

E. David Nelson, Manager
Properties & Reserves
SHANNON LAND AND MINING COMPANY

EDN/smr
cc: C. A. Walker
wd/sep00/withey

)5 S e S
r M{’“‘f R

7



230 EAST MARKET STREET
- SUITE 121
Clearfield, Pennsylvania 1683 0

TELEPHONE (814) 765-2641
FAX (814) 765-2640 -

Exhibit "c* L.
MAY 20, 2004 PFH

Map # 126-H11-000-00021-DW-01
Municipality: PIKE TOWNSHIP

Control: # 126.0-93318

Description: H

Owner: AL HAMILTON CONTRACTING CO.

To Whom It May Concern:

This letter is to verify that there are delinquent taxes, on the above
referenced assessment. Taxes due are for 2002- 2003. A statement
is enclosed.

5; erely,
%&raham

Asst. Director

05/20/2004
Searched Jeb

STATEMENT VALID AS TO CURRENT ACCOUNTS.
SUBJECT TO CORRECTIONS AND CHANGES.




Clearfield County Tax Claim Bureau
: 230 East Market Street - Suite 121
*-Customer Copy-* Clearfield, Pennsylvania 16830
Phone: (814) 765-2641 Ext. 5998

Receipt # 175191  Tuesday, May 25, 2004
Received Of: Control# 126093318
AL HAMILTON CONTRACTING CO. Claim# 2002-007714
Map # H11-000-00021-DW-01
In The Amount Of: $1,311.85 Property Desc H
County District School

TAX 0.00 0.00 1156.72
INTEREST 0.00 0.00 130.13
COST / PENALTY 25.00 :
CURRENT YEAR 0.00 0.00 0.00
OVERBID 0.00 '
TOTAL $1,311.85 Director of Tax Claim Bureau

RECEIPT VALID ONLY UPON PAYMENT OF LEGAL TENDER
\NY CHECK RETURN UNPAID BY YOUR BANK WILL BE SUBJECT TO A TWENTY DOLLAR ($20.00) RETURNED CHECK FEE

Total Received On All Claims For 12609331 On  5/25/04  $1.311.85
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May 25, 2004

C. Alan Walker, CEO

. . BEES
Al Hamilton Contracting Co. & TN N
Woodland, PA 16881

RE: 1993 Agreement

Dear Mr. Walker:

As you know, we have been attempting to get you and your company to comply with the
terms of our 1993 Agreement. According to Paragraph 4 of said Agreement we are not to have
any tax liability on the premises. However, you have refused to pay the 2002 and 2003 taxes,
resulting in a Tax Sale being scheduled. Based upon advice of counsel we have proceeded to
pay the 2002 taxes to prevent further escalation of our damages. We hereby demand that you
reimburse us the amount paid for the 2002 taxes within 30 days hereof. Furthermore, we further
demand that you pay the 2003 taxes within 30 days, otherwise we shall pursue appropriate legal
action. You should note that under Paragraph 9 of said Agreement we will hold you and your
company responsible for our reasonable attorney’s fees incurred therein.

Lastly, and of utmost concern is the homeowner’s insurance which you are also required
to maintain pursuant to Paragraph 8 of said Agreement. Under these circumstances we sincerely
question whether you have protected our interest as required. Therefore, we demand that you
produce a certificate of insurance within 5 days hereof. In the event you do not do so we will
have no choice other than to obtain insurance, again holding you responsible and pursuing
appropriate legal action. '

With regards,

Sincerely,

Richard and Zoe Withey Mﬂ@%
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RICHARD L WrrHEY 058t . s - 2430
ZOE E. WITHEY S

RR. 1, BOX 488 PH. 814235-2532 o

R OLANTA. PA 16863
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ot AR T T, < 7 ?/
: OIL AND GAS AGREEMENT T
e oft [79  SHtnow Land ¢ prame Lo
Landowners {and oddress): 7. Box 368

BIGLER . PR 16835

Gas Cou Kriabel Resources, P.O. Box 755, Clarion, Peansylvania 16214
1. Loasing Clause. Landawnars in consideration of 0ng (81.00) Colar in band pai by the Gas Ca., receipl of which is hereby acknowledged, grant and canvoy unto the Gas Co., s heies, exacutars,
administralars, suceassors, and a;signs. and warrant generally title to, all the ol 2 surface and Drlling Rights In, on and under el that cartaln ploce, paresl, of vact of Isnd situate in

PheneNo.: 9[2 - 887~ 26&/

TIKE Townsli EARTVEL County, Pennsybani, bounded and descsied 3 bolows:
Onthe Northbylandscl q& %5 17037 . Tzeall THACES
Onte Castytnisel_ALLE IEART 72 20 7 Co.
-7 5 s
omSoumwmmM%
Onmeestbylardsol ALLE A, S LA £ >
Containing i ’&'&é) : Aeres,movle{s.alsomlensdlobﬂumm. /(9(7 .4 //' t?.v nrdhminco@ﬁn!mlenedms‘?mpam’.

2. Drifing Rigttd. I amn"rmpeﬁi‘.w include all 61, gas and surface rights owned of claimed by tandownets in snd under lands which ae adjacent, contiguous (o of lorm a part of the lands above
descrived Gas Co.is hereby granied e exsive right of ling and operating the Proparty alons or eanjolntly with neighboring lands for producing ot and gas by any moans, and all rights necassary, convenionl
See ncident therelo, including but not miied 1, the right to condust gedlegiedl and aecphysical surveys and xploratons on the Property: to dll new wells, recondiSon poducing wols and redril and use
abandened wells Dips &nd equipmeilt ontha propeny; 1o construct and maintain bulldings, plants, drips, lanks, generators, compressor siations, gates, metars, raguiators, 1ools, sppliances, matarizis and ather
equipment used in explaring tor and produciog of and gas, ard pipelines, telephane fines, electric pawer nes, leading rom adjcining tands on and acoss (he Property and othet lands which rights shall continue
a1 Gas Co's opuon after the termination of this Agresment, ‘which option shall be exarcised through cantioued use of the then existing pipelines, islephane Gnes and glactic power lines which may ba repalred or
replaced, of by Gas Co. giving written notice of exarcise and sirilar rights for roadways which rights shall cortinug therz alter so long as Gas Co, its heirs and assigns desiro ko maintain the same; the right fo use
water, cil and gas and other matarials trom the Propetly {of 0peraing purpasas, 2nd Gas Co. IS relaased of all damages, inchading but not birned 10 land, surdeca improvemants and waters and has the right of
cemoving either during ot &l any trne ater the term hereat, all casing, lubing, machinery, buldings, structures and proparty of the Gas Co.and s assigns and smployees. In th event that Gas Ca. constructs a meter
sits, pipeling & road on Landownars Propenty for the banefitof an adjacent property, and prior to tha drilling ot well onthe 521 Property. Gas Co. shall pay Landawnars for the said improvamenis at the rale of Two
Hundred Dollars pet meéel sxé: and Five Dolrs per fod ot roads and pipelines. Allof the above described rights shallbo Narsin referred to as* Dilling Rights®, Landowners relsase any right of indemniication that
they may havs against Gas Co.

3. Existing Wellg. it is understood and agreed that this Agreament does not comvey any fight, titla ot inforest 1o Gas Co.in any existing well on the Property,
4. Tegm. Ges Co. hasthe tight to enter uponthe Propertyto drllfor 0 and gas at any Ume within _~_3§___mnu\slrcm hereol and as fong thareafter as (1) ol o g5 or oithes
of them i pyzd.ucgd from tha Broperty or any fands podled or unitized therewith, {2) cperations continve for the production ot/od or-gas, (3) Gas Co. shall continua o pay Landowners
[

L dollars per ase per year as delayed rentals, 14) an eppfication for a driing permilis perding with the apprepriste authorities, and Lassen, afier grant of such
permil. commancas driling operalions within & feasonadie tme thereatier and continues Sams with due diigence, prov i i filed prior 1o th gon of the primaty term, (5} a completed

provided sad p pp 0 the axp
oit or gas well would be capable ¢f producing oil or gas Yrom any porien of the pramises or any lands pocled or uniizod thercith, butfor acts of Gd, unavalabily or Interruption of markels or pipefinas. or any othat
causes, which have taused Lesseo not to commenca mducltonlmmuchwelemsuspendprodwmlmnmd\we!l.(ﬁuwﬂummlwmmmmdﬁmh Proparty. whichever shall laet ecewr,
§. Unitization. GasCo.isnerebygramedhorighm?oolmmmallorwpanol|hcPmpemwimwethuusuemm!.Iammum.nmnlmms.mnyolmemwhew owned by Gas Co.er

. olhers, 50 as to reate ne of mord 8rling o production units, The commancamant o ding, complatio ol or production Irom a well on any portian of the unitcreated undef the tarms of this paragraph shall {except

Jar the tesenvs gas clause described below) have the same afiect upon the terms o this Agraament a5 f 8 well were commenced, drilad, complatad, o procucing on the Property. As 10 €ach drifing o production
unil designated by Gas Co., Land agroe 1o accept and shall receive out of tha production ot 1he proceads from the production trom such unils, sush portion of the royalties specified herein, as he aumber of
acres of the Property which may be included trom time la time i any suth untl bears to the total number of acres inclidad in such urit Gas Co, may a1 any ime increase of decieass that porion of the acreage
covored by this Agreament which is Intiuded in any drifing or production uni, or exclude it altogelher.

6. Royalty. Gas Co. agrees to pay \andownors a royally equal o ene-gighth part of tha ol nd gas pioduced, saved and marketed trom a well an the Praperty, with said ane-aighth part 1o ba valued at the price
1eceived by Gas Co. &t e weiload a1 the tims of producton, for said ol and gas in its natural state atter deducting lrom such proceads, severanca, ad valorem and othet applicadle taxas, together with the
rezsonable costs incurred by the Gas Co.in preparing such of and gas for market including, bt ot fimited 10, the costol any necessery trealment of compressian and the cost af transporting suchailand gaslo the
ot of sale. In no ovent shall ryalty be requirad 1o ba paid ta Landownars based upor 3 price highes than the Gas Ca. Is permitied by law 1o tecsive. Seuiement thergfore shall be mada quaderty for production
during the precading calendar quarter. Unlass Landowners delivet written nolica o Gas Co.0! a disputo with raspect 10 royally payments o of an alleged breach of any of tha terms of this Agregment within sty (60)
days irom the dats the sama is paid ar the alogad braach occuts, then said payment shall b ‘sinding upon Landownars and he alleged breach shall be desmed to ba waived,

7. Payment ol Rovaliis. Al payments may ba mads by eheck mailed to Landownars a1 the above addrass or depasited to their credd, of the credit of their helrs and assigrs in any stale or natiohal bank, of by
check mailed 10 them at the bove address of in Such mannor as Landewnars ‘and Gas Ca. shall otherwisa agree. Provided, howeve, thal Gas Co. can apply any money il Mmay ows of which may become due 10
Landowners 1o satisly iens o claat awmasahﬂum.aMalnﬂmmmilmm‘ in thoevent (hal L owe Gas Ca. maney because of an overpayment of royalty of
otherwise. :

8. Force Maieyre. Gas Co. shallbe axcused from performance, and \his eqreaman shall ot bein beaach, and the term thereof shal be anarded, il it shal be provented from operating on the Property by law.
by operation of force majeure inciuding, withaut Smitation, fightning, carthquake, fire, storm, flood, washaut) oe by any cause boyond Gas Cos conral. Gas Co. shall theragfier exarcise reasonable dilgance 1o
tesuma aparaions. 1 the event ihe itla 1o the Property is for any reasan clouded by or action is fled inany courl of law or equity, imohving the e to said Properly or any part thareol, the time ¢f such dalay o he
continuanca of said cloud or court action shal not ba counted in Computing the tarm of this agreement of the obligations thereunder, and Gas Co. shall not ba obigatad to parlorm any of fis covenants and conditiens.
Landowners shal provide Gas Ca with & copy of Iha certificate and abstract of $o for tha Property that Landownars of Landownar's atornay may have, H requestad by Gas Co.

9, Surender. s agreed thal upan the payment o One {81.00) Della, Gas Ce. 48 Suecassors and assigns, may lermingla s agreement and thareby be released of al covonants snd ebligations hecein set
erth evn A unfufiled by {1} detamining that the of and gas hasbean exhausted from the Praperty; of (2) recanveying the ol and gas and remaining privileges given fo Landowners,

10. Dyilling Permits. for themselves, theit hoirs, administrators, and asigns, agres 1 exseuto any and ol documents that may from time 1o lime be hefpful or necessary in
order fer Gas Co. 1o obiain the govermental approvals 1o canry oh operations.
11. Enlire Coprad, Noptesumﬁonwubedeamedloo:islinlawrdoragaim«;ilhevaherexoan«uuholm, p end/or negotiation of this ag . Noin ot covenant shall be
imptied as to sither party hereto since the full contractual obligations and covanants of each perly s hsrain fully and exprassly set forth.

12, Comvayanca of Prgerty No changain ownership of the Property or royaliiss shal be binding on Gas Ca, Ui & persen asqulling any intorest has furnishod Gas Co. with proot satistactory to Gas Co. of
Such change in awnesship. Landowners ageas netto ‘enter into any ol and gas agreément with amy other pasty with regard to the Property unt] this agreemant is tareinated, 1f Lancowners do ot have teto alle!
the Propetty and rights bod above, f h dar may be mada to Landawners in proportion to tha intarest heki by Landowners.”

13, Advarse Claims.  the Propery is subjestidan instrument granting (ights 10 & party othar than Gas Ca.of In the event of cisputs or lrigation as to titls or as to soyalties of other Sums payzdle heroundat ¢f
any part thereol, toyalties and other payments may be held In escrow by Gas Ca. untl such instrument has boan teleased of cancalad as to tha Property and unil such disputs or litigation is torminated. The sum
50 pawd in escrow by Gas Co, shall b doamad payment of toyalies and other sums due hereurdor.

14. Counterpants. hnhswenlumeismorelha.nmLandmnet.mmhagreamlmaymemmubyunmmlnmwmnmrwuwc!mmMMamuigimLmﬂélm
whan taken logether shafl constiute one agreement.

15, &giitiona) Provisions. Ris hether undersiood sd agreed hat SEE ﬂd(/f/l(///m

16. OpfininLease. 1llandawners receive anofferto loase 1he o and gas congerning 20y portion of the Propesty descrived mmalwmwhhmkwmluMmlnmtmaandaﬂaa.amiwn
six (6) months thereahar, L b ‘,q.wmmﬁNGashhwﬁﬁnglrnmedialalyeloﬂsmrsnmmm1moﬂm Gas Co.shall have fiwen (15) days %o accapt or rejoct the said cfier o leasa the
onandgaswedb/Mnuuannpﬁm.wm.wwrﬁmspedﬁedhﬁadm Faﬂuveelundavmersmpxwldawdlrnrutuaasco.nhalwnimxewlmsenwedimbemmumnandsueh
offesor.

17. No Third Paryy Payments, Landowners horaby warrant thet (i) the Properly 1s nol encumbated by agl anforesablo oit o gas lease of fecord or otherwiss and that (i) they are nt currently recelving any

bonus, rental, produstion sayalty of shut-iv toyaty asthe resut el any priogei\qgaslme covoring any of all of 0 subject Proparty, and thal thara have been no walis drilied upon the subject Property of upch any
18nds with which the Property has been combined in a drilling ot production urif,

18, Heirs and Assigns. Al provisions of thi3 agroement shall extond to and be binding upon the hairs, exacutors, adrminisiralors, Successols, sublessoes and assigns of tha pasties heralo, provided, howevet.
that an assignment o sublgass of tis agreementin whole of in pan ehall retease and discharge Gas Ca. from any and all gbligalions or Gabiliies hereunder.

Witness the proper execution of this agraement on the date above writien with inlent 1o be legally bound.

™ .

(SEAL)
LANDOWNER
WITNESS pvy gs_ / aoa 3‘39
(SEALY
LANDOWNER
WITNESS 54
(SEAL)
LANDOWNER
WITNESS oo
. (SEAL
LAN ER
WITNESS o . oA
8y LR 8.GA V= Yo lbs {SEAL)

L I £ ]
WITNESS AS O O
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' sfms OF ?ﬁ
COUNTY OF Ceare ?/E/O/

/Jf day of ol 19?_’;?2%4@15% “4 /%a;ﬁ_@____
_E_DAvd MEL

On this
the undersigned officer, lly appeated Z

. satisfactorily proven to me to be the penon whose name
breribed to the within i 1. and acknowledged thal 2248 .

executed the sare ot Lhe purposes there-n contained,
IN WITNESS WHEREOF. 1 hereunto set my hand and ofiicial seal.

Netarial Seal
Kenneth L. Hadzneta Notary Public frorery Pabiic

N Berg, Claron County
My C%E:gsslon expires Dec. 18, 2000

COMMONWEALTH OF PENNSYLVANIA

COUNTY OF
BE 1T REVEMBERED, that on the . day of - .18 . belore me, the subscriber. a Notary Public.
My appeared . the subscribing witness to the execution of the abone indenture. who
being duly swora upon his oath according to law. doth depose and say that he did see .
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COMPANY ACKNOWLEDGMENT
COMMONWEALTH OF PENNSYLVANIA

COUNTY OF  (dariot. 4 :

/ é : day of %’-—' . IS 22 before me:

ss:

On this - -
* d °m“' 19, -
B! . W PP 1—-——‘

Wm’/ £ KA fcrl M to me kiown (9 be the same persons 4 \\an.namn ateauﬂac;nbed
ta the lofegomg msuumml ﬁ! in due form o( law acknowledged the ion of the foregoing Agr to be their act and deed for the pwpotsl'xhemn mémfo?d gm? debire
Ihat the same might be recorded as such. . gs C ?, :a .90‘ "

T . i -
WITNESS, my hand. abd official sedt lhngmatsm wmun. .x} 1y ey
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COMMONWEALTH OF PENNSYLVANIA :
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IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY,

PENNSYLVANIA
(CIVIL DIVISION)
)
RICHARD L. WITHEY, and )
ZOE E. WITHEY, )
)
PLAINTIFFS, )
) No.04-_ 1712 -CD
v. )
)
AL HAMILTON CONTRACTING COMPANY, INC.;) INEQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND )
MINING COMPANY; a Pennsylvania partnership; )
C. ALAN WALKER, an adult individual; and )
SUSAN W. KRINER,; a adult individual, )
)
DEFENDANTS. )

VERIFICATION

We, RICHARD L. WITHEY and ZOE E. WITHEY, Plaintiffs, do hereby swear
and affirm that we have read the foregoing SECOND AMENDED CIVIL COMPLAINT
and that the averments therein contained are true and correct to the best of our
knowledge, information and belief. Furthermore, we are over the age of 18 years of age

and we give this unsworn statement knowing it is to authorities and subject to the
penalties of 18 Pa.C.S.A. 4901.

Somade this 2 day of i 0 éz LA %z , 2007.

By,

Lohood . Ly

Richard L. Withey, Plaintiff

Zog/! Wlthey, Plaintiff

7). & D).
L




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)

)
RICHARD L. WITHEY, and )
ZOE E. WITHEY, )
)
PLAINTIFFS, )

) No. 04- 1712 -CD
v. )
)

AL HAMILTON CONTRACTING COMPANY, INC.;) IN EQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND )
MINING COMPANY; a Pennsylvania partnership; )
C. ALAN WALKER, an adult individual; and )
SUSAN W. KRINER; a adult individual, )
)
DEFENDANTS. )
CERTIFICATE OF SERVICE

I, Theron G. Noble, Esquire, attorney for Plaintiffs, does hereby certify that I served a true and
correct copy of the Plaintiff’s SECOND AMENDED CIVIL COMPI:QINT, to the below
indicated person, being counsel of record for the defendants, this &7~ < day of

February , 2007, via United States Mail, first class, postage pre-paid as follows:

William C. Kriner, Esquire
P.O. Box 1425
Clearfield, PA 16830

Respectfully Submitted,

—
e

Theron G(Noble, Esc{uire

Ferraraccio & Noble

Attorney for Plaintiffs

301 E. Pine Street

Clearfield, PA 16830

(814)-375-2221

PA LD. No.: 55942




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and
ZOE E. WITHEY

Plaintiffs

VS.

AL HAMILTON CONTRACTING COMPANY, INC.;

a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an
adult individual; and SUSAN W. KRINER, an
adult individual

Defendants

No. 04-1712-CD

Answer, New Matter and Counterclaim to
Second Amended Civil Complaint

Filed on behalf of:
Defendants

Counsel of record for this
party:

William C. Kriner, Esquire

219 East Market Street

P. 0. Box 1425

Clearfield, PA 16830
(814) 768-7893

PA1D. # 15559

Counsel of record for
Plaintiffs:

Theron G. Noble, Esq.
301 East Pine Street
Clearfield, PA 16830
(814) 375-2221

PA 1LD. # 55942

FILED 7%
| MQ&'T‘@‘%%@

William A. Shaw

Prothonotary/Clerk of Couris




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and No. 04-1712-CD
ZOE E. WITHEY :

Plaintiffs
vs.

AL HAMILTON CONTRACTING COMPANY,
INC., a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an

adult individual; and SUSAN W. KRINER, an
adult individual;

Defendants
ANSWER AND NEW MATTER
1. Admitted.
2. Admitted.
3. Admitted.
4. Admitted.

5. Denied. Shannon is a partnership under the Uniform Partnership Act with
C. Alan Walker and Susan W. Kriner as partners.

6. Admitted.

7. Admitted.

8. Denied. The Estate of Anne Walker Macko has been dismissed as a party as per
Order of Court dated 22 March 2005.

9. Denied. On the contrary, it is alleged that only C. Alan Walker was an officer,
director and shareholder of Hamilton.

10. Denied. On the contrary, it is alleged that only C. Alan Walker owned any

common stock of Hamilton.




11. Denied. On the contrary, it is alleged that Hamilton and Shannon are not
similarly owned and controlled entities. In addition, Shannon, as a land and mineral
owning entity, has competitors of Hamilton mine and remove coal from its owned
interests, to wit, Sky Haven, Inc., King Coal, Inc., AmFire, Inc., Hepburnia Coal
Company, and Waroquier Coal Company. Furthermore, Hamilton has mined on many of
its own properties and the properties of others beside Shannon.

12. Denied. On the contrary, it is alleged that Shannon has only one employee,
E. David Nelson, and he performs tasks as the land representative for Shannon and for
other businesses as they relate to Shannon’s interests.

13. Denied. On the contrary, there are no employees of Shannon or Hamilton who
are simultaneously employed by both entities.

14. Denied. While “allied” companies is not defined, Shannon and Hamilton are
independent entities with different ownerships, different control, different decision
making, different goals and different activities.

15. Admitted in part; denied in part. While it is admitted that beginning in 1991,
Walker, Kriner and Macko were partners in Shannon, by virtue of the death of Anne
Walker Macko on February 27, 2004, she ceased being a partner and by Order of Court
dated 22 March 2005, the Estate of Anne Walker Macko is no longer a party to this
action.

16. Admitted in part; denied in part. While it is admitted that Hamilton has
historically been a surface coal mine operator, it has also been engaged in other asset
managing activities.

17. Admitted.



18. Admitted.

19. Denied. On the contrary, it is alleged that the Department of Environmental
Resources [now Department of Environmental Protection ("DEP”)] regulations required
a three hundred [300°] foot barrier and a one thousand [1000°] foot blasting barrier from
the Withey property, in order to mine the Fred Long Farm. Consequently, for mining to
occur, the Witheys had to authorize same for regulatory purposes.

20. Denied. On the contrary, on November 27, 1991, an operations agreement
was entered into by Defendant Hamilton and the Plaintiffs. Neither C. Alan Walker,
Susan W. Kriner, or anyone acting on behalf of Shannon was a party to said agreement.

Furthermore, no title, equitable or legal, passed from Withey under said agreement. The

" agreement was conditional and did not vest in either party a beneficial ownership in

property. Conveyances were to be made under the agreement after the fulfilling of
conditions precedent concerning the mining operations of Hamilton. The parties have
now consummated the exchange of real property contemplated in said agreement.

21. Admitted in part; denied in part. It is admitted that Shannon was aware of the
operational arrangements Hamilton made with the Witheys in 1991. Hamilton conducted
surface mining operations on the Fred Long Farm owned by Shannon. Shannon had
always owned the coal rights and right to support beneath the Fred Long Farm. It was
Plaintiff, Zoe Withey, daughter of Fred Long, who came to Shannon and requested that
Shannon buy the surface of the Fred Long Farm because of a domestic dispute between
Fred and Mary Long. Shannon made an offer to buy the Long surface in September 1987,
through the Master in Divorce for the Long divorce, Peter Smith, Esq., as evidenced by

the letter attached hereto and marked Exhibit “D-1”. Shannon was only interested in

[

. (\,deﬂ‘?q Lq

NNy 0

> 3P oy



having the farm developed for commercial purposes and was not concerned with post-
mining arrangements Hamilton had with Witheys. Exhibit “B” attached to the Plaintiffs’
Complaint confirms the proposition that conveyance of properties under the 1991
agreement would only occur when post-mining conditions were met. The properties now
have béen conveyed.

22. Admitted.

23. Denied. On the contrary, no one on behalf of Hamilton acted in any way to
bind or make Shannon a party to the 1991 agreement. Allegations of agency are legal
conclusions to which no response is required. However, it a response is required, said
allegation is denied.

24. Denied. While the real estate known as the Fred Long Farm was owned,
possessed and controlled by Shannon, the house built on the Fred Long Farm property
was built for the Plaintiffs and owned by Hamilton, therefore, the taxes on said house are
issued to Hamilton as owner. |

25. This allegation states a legal conclusion to which no response is required.

Count I

26. The answers to paragraphs 1 through 25 are incorporated herein by reference
as if fully set forth herein.

27. Denied. On the contrary, it is alleged that no contracts and conveyances were
entered into affecting the Fred Long Farm except the laying of a water line on a boundary
of the Fred Long Farm.

28. Denied. On the contrary, it is alleged that the laying of the water line does not

deny to Witheys their benefit of the bargain under the 1991 operations agreement. It is




further alleged that the laying of the water line enhanced the value of the surface rights to
be conveyed to Witheys upon the meeting of the conditions under the 1991 operations
agreement. Furthermore, the property has been conveyed.

Count I

29. The answers to paragraphs 1 through 28 are incorporated herein by reference
as if fully set forth herein.

30. Admitted.

31. Admitted in part; denied in part. Defendant Hamilton was responsible for
paying real estate taxes as the new Withey home was assessed to Al Hamilton
Contracting Company, -

32. Denied. On the contrary, all real estate taxes, county, state and school, have
been paid on the Withey home as assessed to Hamilton and were paid in full as of the
time of the exchange of properties under the 1991 agreement.

33. Admitted in part; denied in part. It is admitted that the Witheys paid the 2002
taxes. However, it is denied that they were damaged in any way since they were repaid in
full by Hamilton for all taxes they paid. It is also denied that the Fred Long Farm was in
danger of tax sale since the new Withey house and the Fred Long Farm are separately
assessed, the former to Al Hamilton and the latter to Shannon.

Count 111

34. The answers to paragraphs 1 through 33 are incorporated herein by reference

as if fully set forth herein.

35. Admitted.




36. Admitted in part; denied in part. It is admitted that Shannon, owner of the
barn in 1993, was paid a sum of $1,505.89 from an insurance carrier as a result of wind
damage to the barn. It is denied, however, that Shannon had some sort of responsibility to
insure or maintain the barn for any party but tilemselves.

37. Admitted in part; denied in part. Shannon had leased the barn to Fred Long
as part of a lease agreement dated July 1, 1989. Under said agreement, Fred Long was
responsible for remedial measures and repairs to the barn on the Fred Long farm
property. It was not the responsibility of Shannon for upkeep, repair and maintenance of
the barn. Defendant Hamilton had no responsibility for repair, maintenance and upkeep
of the barn because it had no ownership, possession, or control of the barn and under the
1991 operations agreement Hamilton had no responsibility for the repair, upkeep or
maintenance of the barn.

38. Denied. On the contrary, under paragraph 8 of the 1991 operations
agreement, Defendant Hamilton was only required to carry fire and casualty insurance on
the "old" Withey house on 1.14 acres and the "new" Withey house constructed by Neff
Contracting for the Witheys under the 1991 agreement. Furthermore, the barn on the
Fred Long farm was leased to Fred Long ("Long Lease") by Shannon on August 1, 1989.
Undgr the Long Lease, Fred Long was responsible for keeping the barn in "good order

and repair as when originally leased, excepting wear and tear.” Therefore, any repair or

remedial work to the barn was the responsibility of Fred Long and not that of any

Defendant. A copy of the Long Lease is attached hereto, marked Exhibit “D-2” and
incorporated herein by reference. There was no contractual duty on the Defendants to

repair/maintain barn.




39. Denied. On the contrary any deterioration of the barn was the failure of Fred
Long to maintain and repair said barn under the Long Lease. There was no obligation for
any Defendant to maintain and repair the barn. As to allegations as to cause of
deterioration of the barn over time and its needing to be torn down, the real property and
barn has been conveyed t§ Plaintiffs and what Plaintiffs have done with the barn since
accepted the conveyance of the property is not known to Defendants.

40. The allegation in paragraph 40 is a conclusion of law for which no answer is
required. | However, if an answer is required, it is denied because (1) any barn damages is
the responsibility of Fred Long under the Long Lease; (2) neither Defendant was required
to repair or maintain the barn; (3) Defendants delivered a deed that included the barn and
was accepted by the Plaintiffs; and (4) there was no obligation as to maintaining or
replacing the barn in the 1991 operations agreement.

Count IV

This Count was Count V in the original Complaint and Amended Complaint and
by previous Order of Court, Defendants need not respond as said count has been
dismissed and is only pled to preserve Plaintiffs' right of appeal.

CountV

46. That the answers to paragraphs 1 through 40 are incorporated herein by
reference as if fully set forth herein.

47. Admitted in part; denied in part. While Hamilton was to have the "new"
Withey home constructed, Plaintiffs chose the contractor, design, and materials to be
used in the construction.

48. Admitted.




49. After reasonable investigation Defendants are without knowledge or
information sufficient to form a belief as to the truth of the averment in paragraph 49.
Strict proof thereof is required at trial.

50. After reasonable investigation Defendants are without knowledge or
information sufficient to form a belief as to the truth of the averment in paragraph 50.
Strict proof thereof is required at trial.

Count VI

51. The answers to paragraphs 1 through 40 and 46 through 50 are incorporated
herein by reference as if set forth fully herein.

52. Admitted.

53. Denied. On the contrary, it is alleged that any breach has been remedied and
therefore there is no reason for the payment of reasonable attorneys’ fees on behalf of the
Plaintiffs.

54. Denied. On the contrary, it is alleged that the Witheys should pay reasonable
legal fees to counsel for Hamilton who has had to defend Hamilton against allegations
with no basis in fact or law and for successfully obtaining dismissal, to date, numerous
counts of the Plaintiffs’ Complaint, and for successfully sustaining Preliminary
Objections against the Plaintiffs.

Count VII
That by previous Order of Court, Defendants need not respond as said count has

been dismissed and is only pled to preserve Plaintiffs' right of appeal.

60. The allegation in paragraph 60 is a conclusion of law for which no answer is .

required, however, if an answer is required, it is denied.




61. The allegation in paragraph 61 is a conclusion of law for which no answer is
required, however, if an answer is required, it is denied.

62. The allegation in paragraph 62 is a conclusion of law for which no answer is
required, however, if an answer is required, it is denied.

NEW MATTER

By way of further answer, the Defendants set forth the following New Matter:

63. That all real estate taxes due and owing under the 1991 agreement between
Hamilton and Witheys have been paid in full by Hamilton.

64. That the 1991 agreement between Withey and Hamilton was an operations
agreement whereby Withey exchanged mining right prohibitions in and around their 1.14
acres in consideration for Hamilton erecting for them, without cost, a new dwelling in
which they could live rent free.

65. That the consideration and bargain contemplated in the 1991 agreement has
been performed as the Witheys have lived in their new home from April, 1992, to date,
rent free.

66. That Plaintiffs have no claim to the Fred Long Farm dwelling buildings under
the 1991 agreement.

67. That on July 1, 1989, the house and barn on the Fred Long Farm was leased to
Fred Long (“Long Lease™).

68. That Fred Long has continually leased the house and barn on the Fred Long
property since 1989 until his death in 2006.

69. That under the Long Lease, Fred Long had the responsibility for the upkeep

and maintenance of the barn.




70. That Hamilton owes to Withey no duty or responsibility under the 1991
agreement for the upkeep of the barn and/or dwelling buildings on the Fred Long Farm.

AFFIRMATIVE DEFENSE OF ESTOPPEL

71. That the Plaintiffs were aware of the agreement of 1989 leasing the Fred Long
house and barn to Fred Long.

72. That the Plaintiffs knew that under said 1989 lease, Fred Long was
responsible for the upkeep and maintenance of the house and barn on the Fred Long
Farm.

73. That the Plaintiffs are thereby estopped from making a claim against the
Defendants for damage to the barn or house on the Fred Long Farm.

AFFIRMATIVE DEFENSE OF CONSENT

74. That the allegations in paragraphs 71 and 72 are incorporated herein by
reference as if set forth fully herein.

75. That the lease of 1989 granted to Fred Long exclusive rights and
responsibilities of possession and control in the house and barn on the Fred Long Farm.

76. That upon the execution of the 1991 agreement, Plaintiffs were aware of the
rights of Fred Long in the Fred Long Farm, house and barn.

77. That the Plaintiffs consented to the rights and responsibilities of Fred Long in
and to the dwelling house and barn on the Fred Long Farm as well as Fred Long’s use
and possession of the house and barn.

78. That as a result of the Plaintiffs consent to the 1989 agreement and Fred

Long’s rights and responsibilities in the house and barn on the Fred Long Farm, the




Plaintiffs have no claims against the Defendants with respect to the dwelling buildings on
the Fred Long Farm.
AFFIRMATIVE DEFENSE OF ACCORD AND SATISFACTION

79. That the exchange of properties by conveyance contemplated by the 1991
operations agreement has been accomplished.

80. That the exchange of deeds between the parties completes the obligations of
the parties to each other under the 1991 operations agreement.

81. That the acceptance of the conveyances by the parties satisfied any and all
claims the parties have against each other and is a bar to further action by the Plaintiffs
against the Defendants in this matter.

82. That the Plaintiffs choose the contractor who constructed thf; “new” Withey
home.

83. That the Plaintiffs choose the design of the “new” Withey home.

84. That the Plaintiffs choose the materials that were used to construct the “new”
Withey home.

85. That the “new” Withey home was completed and occupied by the Plaintiffs in
1992.

86. That any failure of roofing or molding material was by virtue of normal wear
and tear or the Plaintiffs choosing sub-standard material for use in construction of the

house.

AFFIRMATIVE DEFENSE OF STATUTE OF LIMITATIONS

87. That it has been 15 years since the Plaintiffs took possession and occupied the

“new” Withey home.




88. That the time limit has expired for bringing an action based on contract for
faulty construction of the “new” Withey home.

89. That any breach of contract action based on faulty construction of the “new”
Withey home is barred by statutes of limitations for contract cases.

90. That any action for faulty construction must be brought against the contractor,
Neff Construction.

91. That Hamilton fulfilled its responsibility under the 1991 operations agreement
by having the house of the Plaintiffs choice, constructed by the contractor of the
Plaintiffs’ choice with the materials chosen by the Plaintiffs at no cost to the Plaintiffs.

92. That the Plaintiffs have occupied the “new” Withey home for 15 years without
complaint of quality of construction or workmanship.

| WHEREFORE, Defendants request the Court to enter judgment on their behalf
and against the Plaintiffs and award to Defendants costs of litigation.
COUNTERCLAIM

93. That under Paragraph 9 of the agreement dated 27 November 1991, between
Defendant Hamilton and Plaintiffs, a party successful in enforcing its right in litigation is
entitled to reasonable legal fees and costs of litigation.

94. That as of 22 March 2005, Defendant Hamilton was successful in having three
(3) counts of the Plaintiffs’ Complaint dismissed.

95. That on 11 January 2007, the Defendants were successful in having the Court
sustain preliminary objections of the Defendants to the Plaintiffs’ attempt to amend their

complaint in procedurally improper fashion, to strike an improperly pleaded matter and to




order the Plaintiffs to file a sufficient pleading as required by the Rules of Civil
Procedure.

96. That after years of objecting to the conveyance of properties to be exchanged
under the 1991 operations agreement, Plaintiffs finally abandoned their objections and
exchanged deeds as had been proposed by the Defendants since September 2001.

97. That the Defendanté are entitled to reasonable legal fees and costs of litigation
incurred by it in defending itself against the actions of the Plaintiffs.

WHEREFORE, Defendant Hamilton requests judgment be entered in its favor
and against the Plaintiffs in an amount in excess of Twenty Thousand ($20,000) Dollars
for legal fees and costs of litigation incurred by Defendant Hamilton, and in the event
Plaintiffs obtain a monetary judgment against Defendant Hamilton, the Plaintiffs’

judgment be set off to the extent the Plaintiffs’ judgment exceeds Defendant Hamilton’s

Restully sub?ied,

William C. Kriner
 Attorney for Defendants

P.O. Box 1425

Clearfield, PA 16830

814-768-7893

I.D. #15559

judgment on this Counterclaim.




KRINER, KOERBER AND KIRK
ATTORNEYS-AT-LAW
HO NORIHE SECOND STRIET
P. O. BOX 1320
CLEARFIELD, PENNSYLVANIA 16830

(814) 765- 9611

WILLIAM C. KRINER COUNSE TO THE FIRM
DWIGHT L. KOERBER. IR. September 18, 1987 WILLIM T. DAVIS
ALAN F. KIRK

Peter Smith, Esquire
30 South Second Street
Clearfield, PA 16830

Re: Long Divorce

Dear Peter:

-AS you are aware, we represent Shannon Land and Mining
Company of Bigler, Pennsylvania. I have been authorized to make
an offer to purchase the farm property of Mr. and Mrs. Long, who
are currently in a divorce proceeding in which you are sitting as
Master. - : :

Shannon Land and Mining Company hereby offers to buy
all right, title and interest owned, possessed and controlled by
Fred and Mary Long in and to sixty-six (66) acres located in Pike
Township, Clearfield County, Pennsylvania, for the sum of One
Hundred Forty-Five Thousand and no/100 ($145,000.00) Dollars.

The only condition to the offer is that if accepted, Mr. and Mrs.
Long would pay Deed preparation costs and one-half the
Pennsylvania Realty Transfer Tax due on the transaction upon
closing.

This offer shall remain open until the close of
business on December 31, 1987. If the offer is not accepted by
that time, it will expire automatically without further action of
any nature or kind thereby revoking any power of acceptance.

A copy of this letter is being sent to Andrew Gates and
John Sobel, respective counsel for Mr. and Mrs. Long, so that
they are fully apprised of the offer.

Very yruly 'ﬁys,

William C. Kriner
WCK:3jj

cc: Mr. C. Alan Walker
Andrew Gates, Esq.
John Sobel, Esq. EXHIBIT *
Mr. David Nelson D-1




LEASE AGREEMENT

THIS ACREEMENT, made this lS day of Q!s!‘st P

1¢89, by and between Shannon Larnd and Mining Company, acting by

and through their duly authorized agent, herzinafter called the

"LESSOR",

D
Fred Long of Pike Toﬁnship, Clearf:.eld County,

Pennsylvania, hereinafter called the . "LESSEER''.

WITNEGSS ET H:
Thet the LESSCR, for and in considaration of the monies

to be paid by the LESSEE to the LESSOR, and in further

- consideration of the covenants hereinafter set forth which are to

be done, kept and performed by the LBSSEE, io hereby demise,
loase and let unto the LESSEE the premises &nown and described as

the former Fred Long House and Barn located near the Village of

Bloomington in Pike Township, Clearfield County, pennsylvania,

upon the following terms and conditions:

1. That the term of this Lease Zgreement shall
commence on the date of execution of this Lwase, and extend for a
period of twelve (12) months from said date of commencement.
Said Lease shall renew itself every twelve 12) months unless
elther party shall notify the cther in writ:.ng at least thirty

(30) days prior to the end of any twelve (J!) month term of their

EXHIBIT D-2
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iptention to cancel said Lease. However, LESHIE may terminate
this Lease by giving LESSOR thirty (30) days vritten notice of
intention to terminate at the end of any caleniar month., LESSOR
specifically reserves the right to change the terms and
conditions of this Lease, including an increase in the monies to
be paid by giving the LESSBE thirty (30} days written notice
prior to the expiration of any twelve {12) morth term of their
intention to do so, and the LESSEE holding over is thereby bound
by the new terms for the renewal period. Not.ce under this Leas¢
Agreement shall be deemed to be given by regu.ar mail directed to
the LESSOR at P. O. Box 368, Bigler, Pennsylvania, 16825 and to
the LESSEE at the demised premises.

2. That the LESSEE shall pay to :1e LESSOR, without
setoff or deduction, the sum equal to the yearly real estate
taxes for the portion of the year that the LESSEE shall reside in
the demised premises. .The LBSSOR shall pay.the reél estate taxes
and then bill the LESSEE for LESSEE'S share. A coOpy of the¢ real
egtate tax bill shall accompany the bill. 1Ir. the event the
LESSEE shall vacate the premises during the year, then the LESSOR
chall reimburse the LESSEE for the unused pcrtion of the monies
paid. Payments shell be made to the LESSOR at P. O. Box 368,
Bigler, Pennsylvania, 16825 or at the cffice of W. Keith Garman
jocated in the Bradford Coal Co., Inc., offi:e bullding.

3. That the LESSEE shall be responsible for the
payment of all utilities, including but not limited to:

electric, watar, phone, cable TV, coal or woad for the furnace

and the upkeep of the premises.




4. That the LESSEE hereby agrees 1o occupy the
subject premises only as an apartment and not to assign, sublet
or underlet the leased premises or any part thereof, without the
written consent and approval of the LESSOR.

5, That the LESSEE shall keep the leased premises
clean and in good order and repair and at the expiration of the
term of this Agreement peaceably deliver up :he premisee in the
same good order and repair as when originally leased, excepting
only ordinary wear and tear.

6. That the LESSEE shall make no improvements or
alterations on the leased premises without f£irst obtaining
written approval from the LESBOR, except for ordinary maintenance
of the said premises.

7. That the LESSEE shall be responsible for camages
by fire oz bther‘casqalty_to‘his personalty on the leased
premises. In the event of total destruction to the preﬁisés by
virtue of fire or other casualty, this Lease Agreement shall
automatically terminate, and in the event oil partial destruction,
LESSOR may repair at their option if insurance proceeds are
available. 1If the LESSOR chooges not to repair within thirty
(30) days of the casualty, then this Lease ;hall automatically
terminate.

8. That in the event of a takinjy by condemnation, in
whole oxr in part, of the demised premises, this Lease shall
terminate as of the date the right to possession accrues to the
condemning zuthority. LESSBE hereby waives the right to

participate in any condemnation award except for improvements

-3 -
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made by the LESSEE under this Lease.

9. That the LESSEBE shall carry his own liability
insurance £or the leased premises and shall jindemnify and save
the LESSOR harmless from any and all losses, rosts or damages o
account of injury to persons or property occurring on the leased
premises. In addition, the LESSEE hereby agries to release the
LESSCR from any and all liability for damages sustained by the
LESSEE or any invitee of the LESSEE to person or property on the
denised premises.

10. That in the event the LBESSEE 4does not pay in full
when due any and all installments of rent or any other charge,
expense ofr c¢ost agreed to be paid by LESSEE inder the terms of
this Lease, or if +¢he LESSEE shall fail to kzep or comply with
any of the covenants, terms and conditions of this Lease, the
LESSOR has the following remedies, all of which are cumulative

and concurrent:

{(a) That the LESSOR may terminate and declare void the
Lease without any right on the part of the LESSEE or those
claiming under LESSEE to ralnstate the same by payment or other
performances of the condition or conditions tiolated, and enter
an amicable action of ejectment against the 1,ESSEE in the Court
of Common Pleas of Clearfield County, Pennsy'vania, to recover
possession of the demised premises, and the 1L.ESSEE does hereby
authorize and empower any attorney of the sz:d Court to enter
an appearance for the LESSEE in said action of ejectment and to
confess judgment, or judgments, therein as ¢:iten as the LESSOR

shall deem it necessary and in favor of the LESSOR for the

-4—




demised premises, together with costs of suit., and the LESSEE
agrees that a writ of peossession in such action with clause of
execution for costs may appear for it in the said action to waive
and release all errors and irregulariiies in the said action of
ejectment and the proceedings relating thereto, and the LESSEE
further agrees that any such action of ejectuent, if resorted to.
shall not in any manner impair any other xights 0of the LESSOR oY
any lawful remedy or remedies herein stipulated for or provided
for, or which may be or may become by law prcvided, and in every
such action of ejectment the LESSEE does hereby waive the benefit
of all exemption laws and of all laws giving stays of execution
and inquisition now in forece, or which mey heareafter be enacted.
(b} That the LESSOR may take possu:ssion and re-enter
the subject premises without terminating thi: Lease and demise,
let and lease the subject premises to a thinil party with the
LESSEE remaining 1liable for any loss of rentals uhde: thie Lease
and liable for costs of reletting, brokerage expenses and costs
of preparing the premises for the new tenan:. In addition, the
LESSOR. is released frott any and all liability for re-entering

the subject premises.
(c) That the LESSOR may accelerate the rental for the

balance of the term, thus requiring it to bs due and paysble
immediately without setoff or deduction.

(d) That the LESSOR may Eorthwitt seize and levy upon

 all property, goods and chattels, without nctice or demand, which

may be found in or upon the leased premises that the LESSOR may

proceed therewith and sell all goods and chittels as is pexmitted

-5 -
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by law in a case of distress for rent. That in addition, the
LESSOR is authorized by the LESSEE to follow uny property, goods
or chattels removed from thé.leased premises hy the LESSEE for a
period of ninety (90) days after such remova. for a purpose of
proceeding in an action of distress for rent.

{e) That the LESSEE does hereby authorize and empower
any attorney of any court of record of Pennsylvania, or
elsewhere, without notice to the LESSEE, to sppear for the LESSIE
and as often as the LESSOR shall deem it pecessary to confees
judgment or judgments against the LESSEE and in favor of the
LESSOR for any and f£or all such sum or sums of money with costs
of suit and with an attorney's commission of ten (10%) percent of
the amount due for collection thereof and wi:h release of all
errors and without stay of execution and inqiisition and
extengion upon any levy on any real estate i3 hereby waived.
These prbvisions, however, shall not be a bar to any othér
remedies that may becoma due from the LESSEZ to the LESSCR under
the teorms of this Lease.

That the LESSEE hereby waives all rights of redemption
and of exemption under the Landlord and Tenint Act of 1951,

April 6, 198i, P. L. 60, or aﬁy cther appropriate act now in

existence or to be in existence in the futuwre, all appeals, stays
of execution, errorts all notices required ky statute, and release
+he LESSOR from wrongful entry of judgmente. distraint or errors.

11, That the LESSEE shall have the right of first
refusal to purchase the subject premises if in the futufe the

LESSOR decides to sell the subject premises. This right of first

-6 -
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refusal to purchase shall cease if this Leasc is cancelled by
either party. The selling price of the subject premises shall be
the price set at the sole discretion of the 1.3SSOR.

12. This Lease is made with the spacific condition
thet the LESSEE heroby agrees that any damage done to the
LRSSEE'S personalty by the mining operation on the subject
premieges or adjoining premises of the LESSOR, or premises
controlled by the LESSOR, or those claiming under the LESSOR,
shall bae the sole responsibility of thevLEssEB. And, LESSEE
agrees to sign any forms or waivers necesgary for the LESSOR
or its agents Or sUCcessore or assigns to accuire a mining
permit on the subject premises.

13. The LESSEE shall have the right to farm the
premises and graze livestock on the premises. However, the
farming and grazing activities shall in no munnmer interfere with
the mining activities on the subject premise:. Anf damage to
crops, including but not limited to: hay, oits, etc., and any
damage to livestock, shall be the sole respuoisibility of the
LESSEE. The LESSEE shall have no rights whutscever to collect
for damages from the LESSOR or those claiming under the LESSOR.

14. That this Lease shall be binding upon and inure to
the benefit of the partiaes hereto, their heirs, executors,
administrators, successors and assigns as 41f they were named in

eack and every paragraph herein.




Verification

I verify that the facts set forth in the foregoing Answer, New Matter and Counter-
Claim to Plaintiffs” Second Amended Civil Complaint are true and correct to the best of
my knowledge, information and belief. This statement is made subject to the penalties
of 18 PA. C.S.A. Section 4904 relating to unsworn falsification to authorities and is given
pursuant to the provisions for verification of pleadings as defined and provided for in
Rule 1024 of the Pennsylvania Rules of Civil Procedure.

Al Hamilton Contracting Company
By

c
C. Alan Walker, President

March /3 2007




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and :  No.04-1712-CD
ZOEE. WITHEY :

Plaintiffs
Vs.

AL HAMILTON CONTRACTING COMPANY,
INC., a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partoership; C. ALAN WALKER, an

adult individual; SUSAN W. KRINER, an

adult individual;

Defendants
CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Answer, New Matter and
Counterclaim to Plaintiffs' Second Amended Civil Complaint was served on the
following by regular First Class United States mail on March A3 , 2007:

301 East Pine Street
Clearfield, PA 16830/

ISR

William C. Kriner, Esq. '
Attorney for Defendants

Theron G. Noble, Esq.
Ferraraccio & Noble




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA
(CIVIL DIVISION)

RICHARD L. WITHEY, and
ZOE E. WITHEY,

PLAINTIFFS,

V.

AL HAMILTON CONTRACTING COMPANY, INC.;

No. 04-_ 1712 -CD

IN EQUITY AND AT LAW

a Pennsylvania corporation; SHANNON LAND AND :

MINING COMPANY; a Pennsylvania partnership;
C. ALAN WALKER, an adult individual; and
SUSAN W. KRINER; a adult individual

DEFENDANTS.

Type of Pleading:

: REPLY TO NEW MATTER,

ANSWER TO COUNTER-CLAIM

: AND ADDITIONAL NEW MATTER

JURY TRIAL DEMANDED

FILED »e
BRD4"

William A. Shaw
Prothonotary/Clerk of Courts

as to SECONDED AMENDED
CIVIL COMPLAINT

Filed By:

Plaintiffs

Counsel of Record:

Theron G. Noble, Esquire
Ferraraccio & Noble

301 East Pine Street
Clearfield, PA 16830
(814)-375-2221

PA L.D.#: 55942



IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA
(CIVIL DIVISION)

RICHARD L. WITHEY, and
ZOEE. WITHEY,

PLAINTIFFS,
No. 04-__ 1712 -CD

V.

AL HAMILTON CONTRACTING COMPANY, INC.;
a Pennsylvania corporation; SHANNON LAND AND
MINING COMPANY; a Pennsylvania partnership;

C. ALAN WALKER, an adult individual; and

SUSAN W. KRINER; a adult individual,

IN EQUITY AND AT LAW

.

vvvvv‘vvvvvvvvvv

DEFENDANTS.

PLAINTIFF’S REPLY TO NEW MATTER, ANSWER TO
COUNTER-CLAIM AND ADDITIONAL NEW MATTER
as to SECOND AMENDED CIVIL COMPLAINT

AND NOW, comes the Plaintiffs, Richard L. Withey and Zoe E. Withey, by and through
their counsel of record, Theron G. Noble, Esquire, of Ferraraccio & Noble, who avers as
follows in support of their REPLY TO NEW MATTER, ANSWER TO COUNTER-
CLAIM and ADDITIONAL NEW MATTER as to SECOND AMENDED CIVIL
COMPLAINT:

Reply to New Matter

63. By way of further answer, the real estate taxes through 2004 were only paid when Plaintiffs,
after repeated attempts with the defendant were rebuffed to have the taxes paid pursuant to the
contract, filed and sought a court order for such payment.

64. 87. Denied. First, Plaintiffs’ do not know what Defendants reference as “an operations

agreement”, nor the import of such phrase. As such, that is specifically denied and strict proof is



demanded at time of trial. Second, said land and buildings were to become the Witheys' at the
completion of the 1991 agreement such that an equitable interest and title passed to the Witheys'
in the 1991 agreement and Plaintiffs are not merely “tenants living rent free”. Strict proof of the
same is demanded at time of trial.

65. Denied. For the reasons herein complained of, it is specifically DENIED that Defendants
have completed their obligations to Plaintiffs pursuant to such agreement. Strict proof of the

same is demanded at time of trial.

© 66. Denied. That as part of the “1991 Agreement”, all buildings located on the premises,

pursuant to principles of Pennsylvania real estate law, were to be included in the conveyance to
Plaintiffs. Strict proof of the same is demanded at time of trial.

67. After reasonable investigation, the same can not be admitted nor denied and strict proof is
demanded at time of trial.

68. Admitted.

69. Denied. First, as to Plaintiffs, Fred Long owed no duty as to maintenance and upkeep, if
there was such an obligation owed by Fred Long it was owed to Defendants not to Plaintiff.
Second, even accepting as true such lease obligation, “reasonable wear and tear” was accepted.
Strict proof of the same is demanded at time of trial.

70. The same is a legal conclusion for which no response is deemed necessary. To the extent
such a response might be deemed necessary, for the reasons herein stated, the same is DENIED

and strict proof is demanded at time of trial. Specifically, it is DENIED that Defendants did not



have a duty to keep the premises in proper order and repair, including reasonable wear and tear
which was accepted in the alleged Fred Long Lease, and that Defendant failed to do as such as
previously pled in Plaintiffs Second Amended Civil Complaint.

Estoppel

71. Admitted in part, Denied in part. It is ADMITTED that at some time during the course of
the 1991 contract that Plaintiffs became aware that Defendants and Fred Long had a lease
arrangement. Given Defendants fail to plead exactly when, to the extent Defendants assert
Plaintiffs had knowledge of such circumstances will need to be specifically proven at time of
trial. Likewise, although Plaintiffs might have been aware of such circumstances, it is DENIED
that Plaintiffs knew each and every detail of such lease arrangement and given Defendants’
failure to specifically plead the knowledge claimed to have been known by Plaintiffs, such exact
knowledge will need to be proven at time of trial.

72. Denied. It is specifically DENIED that Fred Long had such obligation pursuant to such lease
in that reasonable wear and tear was accepted and that Plaintiffs knew such term and condition.
Strict proof of the same is demanded at time of trial.

73. The same is a legal conclusion for which no response is deemed necessary. To the extent
such a response might be deemed necessary, for the reasons herein stated, the same is DENIED
and strict proof is demanded at time of trial.

Consent

74. Plaintiffs hereby incorporate their responses to averments 71 and 72 if the same were again

fully set forth at length.



75. After reasonable investigation the same can not be Admitted nor Denied, in that Plaintiffs
were not a party to such agreement, therefore, strict proof is demanded at time of trial.

76. Admitted in part, Denied in part. It is Admitted that Plaintiffs, at the time of the 1991
Agreement were aware that Fred Long held some leasehold interest in the premises, but it is
Denied that Plaintiffs were aware exactly as to what obligations Mr. Long owed to Defendants or
what Defendants may have thought those obligations were. Strict proof is therefore demanded at
time of trial.

77. Admitted in part, Denied in part. It is Admitted that Plaintiffs, at the time of the 1991
Agreement were aware that Fred Long held some leasehold interest in the premises, but it is
Denied that Plaintiffs were aware exactly as to what “rights” Mr. Long had or what
“responsibilities Mr. Long owed to Defendants or what Defendants may have thought those
“responsibilities” were. It is specifically DENIED that Mr. Long had an duty under such lease to
repair and/or maintain the premises for reasonable wear and tear or for “acts of God”. Strict
proof is therefore demanded at time of trial.

78. The same is a legal conclusion for which no response is deemed necessary. To the extent
such a response might be deemed necessary, for the reasons herein stated, the same is DENIED
and strict proof is demanded at time of trial.

Accord and Satisfaction

79. Admitted in part, Denied in part. It is Admitted that the parties, pursuant to Court Order,
exchanged properties. However, it is specifically DENIED that the same was done in accordance

with the 1991 Agreement in that many terms and conditions, as pled in Plaintiff’s CIVIL



COMPLAINT, and amended thereof, were not followed by Defendants. Strict proof of the same

is demanded at time of trial.

80. For the reasons herein set forth, the same is DENIED and strict proof is demanded at time of
trial.

81. DENIED. In that the exchange occurred as part of a Court Order, which specifically
reserved Plaintiffs rights to pursue other issues, Defendants can not claim “accord and
satisfaction” based on what amounted to partial resolution of the case. Strict proof of the same is
demanded at time of trial.

82. Admitted.

83. Admitted in part, Denied in part. It is ADMITTED that Plaintiffs had some input, as did
Defendants, in the design of their new home. However, it is specifically DENIED that Plaintiffs
choose all aspects of such design as herein inferred. Strict proof is demanded at time of trial.

84. Denied. Although Plaintiffs had some input into color selections and matters like that, it is
DENIED that Plaintiffs choose the materials of their new home. Strict proof is demanded at time
of trial.

85. Admitted.

86. Denied. It is specifically DENIED that the failure of the roof and molding materials was
either the result of normal wear and tear or by an cause attributable to Plaintiffs, but was rather
that result of inferior materials and/or workmanship. Strict proof is demanded at time of trial.

Statute of Limitations

87. Admitted.



88. The same is a legal conclusion for which no response is required. To the extent such a
response is deemed to be required, the same is DENIED. Specifically, the inferior workmanship
and/or materials was a defect not readily observable until the same failed, which was within the
applicable period of limitations, being the last four years. Strict proof is demanded at time of
trial.

89. The same is a legal conclusion for which no response is required. To the extent such a
response is deemed to be required, the same is DENIED. Specifically, the inferior workmanship
and/or materials was a defect not readily observable until the same failed, which was within the
applicable period of limitations, being the last four years. Strict proof is demanded at time of
trial.

90. Denied. Plaintiffs did not have a contractual relationship with Neff Construction. Strict
proof of the same is demanded at time of trial.

91. Denied. For the reasons herein stated, as well as those asserted in Plaintiffs Second
Amended Civil Complaint, the same is DENIED and strict proof demanded at time of trial.

92. Denied. For the reasons herein stated, as well as those asserted in Plaintiffs Second

Amended Civil Complaint, the same is DENIED and strict proof demanded at time of trial.

WHEREFORE, Plaintiffs request JUDGMENT in their favor as prayed for in their

Second Amended Civil Complaint.



ANSWER TO COUNTER-CLAIM

Answer to Counter-Claim

93. Denied. The contract, which speaks for itself, in essence states that if a party needs to

resort to the courts for a breach of contract, such as the Witheys have done per the real estate
taxes and insurance issues, and they are successful in enforcing such rights, as the Witheys were,
then that party is entitled to reasonable attorney’s fees. As such, the same is DENIED and strict
proof demanded at time of trial.

94. The same is immaterial and irrelevant given that Defendants have not asserted any breach
of the 1991 agreement by the Witheys which is required in order for them to recover such fees.
By way of further response, it is also noted that defendants were not successful in many other of
their preliminary objections.

95. The same is immaterial and irrelevant. By way of further response, Defendants have also
failed in many of their objections as well, serving only to delay these proceedings. Furthermore,
Plaintiffs have not breached the 1991 Agreement, nor have Defendants asserted as such, which is
a condition precedent under the1991 Agreement to recover attorney’s fees.

96. Admitted in part, denied in part. First, the same is wholly irrelevant and immaterial.
Second, it is ADMITTED that the Witheys rejected the defendants unilateral, unfair and

unjust offers of amendments until the same met with their satisfaction. To the extent such
averments implies that the Witheys were required to accept such amendments and have not been
justified in such refusals, the same is DENIED and strict proof demanded at time of trial.

97. Denied. The Witheys have at all times honored the 1991 agreement and continue to do so



and as such can not be obligated to pay attorney‘s fees to the Defendants. Strict proof of the

same is demanded at time of trial.

WHEREFORE, Plaintiffs request that JUDGMENT be entered in their favor as to

Defendants’ COUNTER-CLAIM.,

Addiﬁonal New Matter

NOTICE
To: Defendants

YOU ARE REQUIRED TO PLED WITHIN TWENTY (20) DAYS
HEREOF OR JUDGMENT MAY BE ENTERED AGAINST YOU

7 =

Theron G. le, Esquire
Counsel for Plaintiffs

98. That the Witheys have not nor are they in breach of the 1991 agreement.

99. That the 1991 agreement only provides reasonable attorney’s fees for the non-breaching
party who successfully pursues and obtains a judicial remedy.

100. That the 1989 lease agreement between Mr. Fred Long and Defendant Shannon Land and
Mining only provides that Mr. Long was responsible to keep the premises in “good order and
repair” from which “ordinary wear and tear” is excepted.

101. That as landlord and record owner of the premises that defendants were responsible to keep
the buildings, leased to Mr. Fred Long, on the premises reasonably maintained.

102. Per the 1991 agreement, the defendants are to convey the “Fred Long Property” with its



buildings in reasonable condition.

103. That when the Witheys entered into the 1991 agreement, they had not reviewed the 1989
lease between Shannon Land and Mining and Mr. Fred Long nor were they aware of its material
terms and conditions.

104. That the Witheys, as part of the 1991 agreement, were to receive with the conveyance of the

™~
Fred Long Farm, all buildings attached thereupon.

105. That the Stage III bonds, subject of the 1991 agreement, have not been released.

WHEREFORE, Plaintiffs request that JUDGMENT be entered in their favor as to their
CIVIL COMPLAINT, as well as Defendants’ counter-claim, together with the relief
previously requested.

Respectfully Submitted,

e e

THeron G. NB’M{Esquire
Ferraraccio & Noble
Attorney for Plaintiffs
301 E. Pine Street
Clearfield, PA 16830
(814)-375-2221

PA 1.D. No.: 55942




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY,
PENNSYLVANIA
(CIVIL DIVISION)

RICHARD L. WITHEY, and
ZOE E. WITHEY,

PLAINTIFFS,
No. 04-_ 1712 -CD

V.

N N N N’ S N N N N

AL HAMILTON CONTRACTING COMPANY, INC;
a Pennsylvania corporation; SHANNON LAND AND
MINING COMPANY; a Pennsylvania partnership;

C. ALAN WALKER, an adult individual; and

SUSAN W. KRINER; a adult individual,

IN EQUITY AND AT LAW

DEFENDANTS.

NN N ~—

VERIFICATION

We, RICHARD L. WITHEY and ZOE E. WITHEY, Plaintiffs, do hereby swear
and affirm that we have read the foregoing REPLY TO NEW MATTER, ANSWER TO
COUNTER-CLAIM and ADDITIONAL NEW MATTER as to SECOND AMENDED
CIVIL COMPLAINT and that the averments therein contained are true and correct to the
best of our knowledge, information and belief. Furthermore, we are over the age of 18
years of age and we give this unsworn statement knowing it is to authorities and subject
to the penalties of 18 Pa.C.S.A. 4901.

So made this 5{ ) _day of M\ M/E\ , 2007,

By,

Sk d X1 3-30777

Richard L. Withey, Plaintiff

7. & 4/%
Zye/é Wlthey, Plaintiff




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)

)
RICHARD L. WITHEY, and )
ZOE E. WITHEY, )
)
PLAINTIFFS, )

) No. 04- 1712 -CD
V. )
)

AL HAMILTON CONTRACTING COMPANY, INC.;) IN EQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND )
MINING COMPANY; a Pennsylvania partnership; )
C. ALAN WALKER, an adult individual; and )
SUSAN W. KRINER; a adult individual, )
)
DEFENDANTS. )
CERTIFICATE OF SERVICE

I, Theron G. Noble, Esquire, attorney for Plaintiffs, does hereby certify that I served a true and
correct copy of the Plaintiff’s REPLY TO NEW MATTER, ANSWER TO COUNTER-CLAIM
and ADDITIONAL NEW MATTER as to SECOND AMENDED CIVIL COMPLAINT, to the
below indicated person, being counsel of record for the defendants, this S 4 day of

ny , 2007, via United States Mail, first class, postage pre-paid as follows:

William C. Kriner, Esquire
P.O. Box 1425
Clearfield, PA 16830

Respectfully Submitted,

THeron G. Nobte; Esquire
Ferraraccio & Noble
Attorney for Plaintiffs
301 E. Pine Street
Clearfield, PA 16830
(814)-375-2221

PA 1.D. No.: 55942




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and
ZOEE. WITHEY

Plaintiffs

VS.

AL HAMILTON CONTRACTING COMPANY, INC. :

a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an
adult individual; and SUSAN W. KRINER, an
adult individual

Defendants

No. 04-1712-CD

Defendants’ Reply to Plaintiffs’
Additional New Matter

Filed on behalf of:
Defendants

Counsel of record for this

party:

William C. Kriner, Esquire

219 East Market Street

P. 0. Box 1425

Clearfield, PA 16830
(814) 768-7893

PA1D. # 15559

Counsel of record for
Plaintiffs:

Theron G. Noble, Esq.
301 East Pine Street
Clearfield, PA 16830
(814) 375-2221

PA 1.D. # 55942

LEE

2 4 2007

William A. Shaw
Prothonotary/Clerk of Courig
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and . No.04-1712-CD
7ZOE E. WITHEY :

Plaintiffs
Vs,

AL HAMILTON CONTRACTING COMPANY,
INC., a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an
adult individual; and SUSAN W. KRINER, an
adult individual;

Defendants

DEFENDANTS' REPLY TO PLAINTIFFS' ADDITIONAL NEW MATTER

98. Paragraph 98 of the Plaintiffs’ Additional New Matter is a legal conclusion to \
which no response is required, however, if a response is required, it is denied. By way of
further reply, for many years, the Plaintiffs refused to accept the conveyance of properties
contemplated in the 1991 agreement. Subsequent acceptance of the property exchange by
the Plaintiffs proposed by Defendants since 2001 proves breach of the agreement by
Plaintiffs.

99. Paragraph 99 of the Plaintiffs’ Additional New Matter is a legal conclusion to
which no response is required, however, if a response is required, it is denied. By way of
further reply, the agreement of 1991 permits either party "to elect to sue for damages...".
There is no condition that a party suing be "the non-breaching party" as identified in
Plaintiffs' Additional New Matter. The reply to Paragraph 98 is incorporated herein as if
fully set forth herein as an allegation of breach by Plaintiffs.

100. Denied. On the contrary, the 1989 lease agreement between Defendant

Shannon as Lessor and Fred Long as Lessee contains numerous obligations for the




Lessee to discharge, including, payment of rent [Para. 2]; payment of utilities [Para. 31
upkeep of the premises [Para. 3]; terms of occupation [Para. 4]; limitation on assignment
and subletting [Para. 4]; keeping the premises in good order and repair [Para. 5);
peaceably deliver the premises at the conclusion of the tenancy as originally leased,
excepting only ordinary wear and tear [Para. 5]; making no improvements without
approval [Para 6]; ordinary maintenance of the property [Para. 6]; responsibility for fire
and casualty insurance and for his personality on the leased premises [Para. 7]; waiver of
rights in condemnation awards [Para. 8]; responsibility for liability insurance [Para. 9;
indemnification for personal injuries [Para. 9] waiver of rights for damages from mining
operations [Para. 12]; and waiver of rights for any crop damages.

101. Denied. On the contrary, the Lessee, Fred Long, under the lease of 1998 had
the sole responsibility for upkeep, maintenance and keeping the premises in good order
and repair. The reply to Paragraph 100 is incorporated herein as if fully set forth herein.

102. Denied. On the contrary, there exists no provision in the 1991 agreement
between the parties concerning the condition of buildings located on the “Fred Long
Property” to be conveyed to Plaintiffs as is recognized by the Plaintiffs in Paragraph 59
of the original pleading filed by the Plaintiffs in this matter. Further, the only statement
about buildings in conveying the 66 acres of surface is “with the dwelling buildings
thereon” [Paras. 5 & 5] without identifying what buildings or their condition at the time
of conveyance. As further, response, if no buildings existed at the time of conveyance,

there would be no breach of the 1991 agreement.



103. After reasonable investigation, Defendants are without knowledge or
information sufficient to form a belief as to the truth of the averments in Paragraph 103 of
the Plaintiffs’ Additional New Matter that the Plaintiffs had not reviewed the 1989 lease
with Mr. Long or were aware of the material terms and conditions. Strict proof of their
lack of knowledge is demanded at trial. By way of further answer, Plaintiff Zoe Withey is
the daughter of Fred Long, the 1989 lease granted Mr. Long a right of first refusal to buy
the 66 acres that existed prior to the 1991 agreement and the Plaintiffs were aware of all
the facts and circumstances leading to the purchase of the Fred Long Farm by Defendant
Shannon, the lease entered into in 1989 and the agreement of 1991.

104. Admitted in part; denied in part. It is admitted that “dwelling buildings”
existing at the time of conveyance were to be included, however, it is denied that the
1991 agreement in any way or manner includes an obligation as the specific buildings or
the condition of any buildings as they existed in 1991. As further answer, the Defendants
have accepted a conveyance of the 66 acres with buildings as they existed at the date of
the conveyance.

105. Denied. On the contrary, the Stage III bonds were not the “subject of the
1991 agreement.” The release of the Stage III bonds was a condition precedent to the
obligation to convey real property under the 1991 agreement. Since the parties have
agreed to convey the properties the release or non-release of the Stage I1I bonds is not an
issue in this case. By way of further answer, the parties have completed conveyance of
the properties under the 1991 agreement thereby amending the 1991 agreement which

eliminates the condition precedent concerning Stage III bond release.




WHEREFORE, Defendants request judgment be entered in their favor and against

the Plaintiffs on the Plaintiffs’ Second Amended Complaint and the Defendants’

Counterclaim as previously prayed for in the Defendants’ Answer, New Matter and

Counterclaim filed in this matter.

Respegtfully submitted.

/RSy

William C. Kriner
Attorney for Defendants
P.O. Box 1425
Clearfield, PA 16830
814-768-7893

I. D. # 15559




Verification

I verify that the foregoing Defendants' Reply to Plaintiffs’ Additional New Matter
is true and correct to the best of my knowledge, information and belief, This statement
is made subject to the penalties of 18 PA. C.S.A. Section 4904 relating to unsworn
falsification to authorities and is given pursuant to the provisions for verification of

pleadings as defined and provided for in Rule 1024 of the Pennsylvania Rules of Civil
Procedure.

Al Hamilton Contracting Company
By

Y77 ety Prractin”
, C. Alan Walker, President
April A Y ,2007




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

RICHARD L. WITHEY and

ZOEE. WITHEY

CIVIL ACTION - IN EQUITY

No. 04-1712-CD

Plaintiffs

VS.

AL HAMILTON CONTRACTING COMPANY,
INC., a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an

adult individual; SUSAN W. KRINER, an

adult individual;

Defendants

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Defendants' Reply to Plaintiffs'
Additional New Matter was served on the following by regular First Class United States

mail on April 24, 2007:

Theron G. Noble, Esq.
Ferraraccio & Noble
301 East Pine Street
Clearfield, PA 16830

/(/W R

William C. Kriner, Esq.
Attorney for Defendants
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and
ZOE E. WITHEY

Plaintiffs

VS§.

AL HAMILTON CONTRACTING COMPANY, INC.; :

I

a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an
adult individual; ard SUSAN W. KRINER, an
adult individual

Defendants

No. 04-1712-CD

Notice of Deposition and
Certificate of Service

Filed on behalf of:
Defendants

Counsel of record for this

party: -

William C. Kriner, Esquire

219 East Market Street

P. 0. Box 1425

Clearfield, PA 16830
(814) 592-0637

PA ID. # 15559

Counsel of record for
Plaintiffs:

Theron G. Noble, Esq.
301 East Pine Street
Clearfield, PA 16830
(814) 375-2221
PALD. # 55942

FILED
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JUN 07 2007 Me cc

@
Willam A. Shaw @
Prothonotary/Clerk of Courts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and
ZOE E. WITHEY

Plaintiffs
Vs,

AL HAMILTON CONTRACTING COMPANY
INC., a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an
adult individual; SUSAN W. KRINER, an

adult individual;

>

Defendants

No. 04-1712-CD

CERTIFICATE OF SERVICE

I hereby certify that the foregoing Notice of Deposition was served on the following by
regular First Class United States mail on June 7, 2007:

Theron G. Noble, Esq.
Ferraraccio & Noble
301 East Pine Street

i

William C. Kriner, Esq.
Attorney for Defendants



IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)
RICHARD L. WITHEY, and
ZOE E. WITHEY,
PLAINTIFFS,
No. 04- 1712 -CD
V.
AL HAMILTON CONTRACTING COMPANY, INC,; IN EQUITY AND AT LAW
a Pennsylvania cor_poration; SHANNON LAND AND :
MINING COMPANY; a Pennsylvania partnership;
C. ALAN WALKER, an adult individual; and
SUSAN W. KRINER; a adult individual
DEFENDANTS.
Type of Pleading:
NOTICE OF SERVICE
Filed By:
Plaintiffs
JURY TRIAL DEMANDED

Counsel of Record:

Theron G. Noble, Esquire
Ferraraccio & Noble

301 East Pine Street
Clearficld, PA 16830
(814)-375-2221

PAID.#: 55942

FILED

JUN 11 2007

M/yi3ef O @
William A, Shaw
Prothonotary/Clerk of Courts
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IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)

)
RICHARD L. WITHEY, and )
ZOE E. WITHEY, )
)
PLAINTIFFS, )

) No. 04- 1712 -CD
v. )
)

AL HAMILTON CONTRACTING COMPANY, INC.;) IN EQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND )
MINING COMPANY; a Pennsylvania partnership; )
C. ALAN WALKER, an adult individual; and )
SUSAN W. KRINER; a adult individual, )
)
DEFENDANTS. )

CERTIFICATE OF SERVICE

I, Theron G. Noble, Esquire, attorney for Plaintiffs, does hereby certify that I served a true and
correct copy of the Plaintiff’s NOTICE OF DEPOSITION (directed to Defendant C. Alan
Walker), to the below indicated person, being counsel of record for the defendants, this __8th
day of _ June , 2007, via United States Mail, first class, postage pre-paid as follows:

William C. Kriner, Esquire
P.O. Box 1425
Clearfield, PA 16830

Respectfully Submitted,

%2? P
THeron €, Esquire
Ferraraccio & Noble
Attorney for Plaintiffs
301 E. Pine Street
Clearfield, PA 16830
(814)-375-2221
PA1.D. No.: 55942




RICHARD L. WITHEY, and
ZOEE. WITHEY,

PLAINTIFFS,

V.

MINING COMPANY; a Pennsyivania parinership;
C. ALAN WALKER, an adult individual; and
SUSAN W. KRINER; a adult individual

DEFENDANTS.

JURY TRIAL DEMANDED

AL HAMILTON CONTRACTING COMPANY, INC.;
a Pennsylvania corporation; SHANNON LAND AND :

IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA
(CIVIL DIVISION)

No. 04- 1712 -CD

IN EQUITY AND AT LAW

Type of Pleading:

Filed By:

Plaintiffs

Counsel of Record:

Theron G. Noble, Esquire
Ferraraccio & Noble

301 East Pine Street
Clearfield, PA 16830
(814)-375-2221

PA LD.#: 55942

FILE
i

William A. g,
Pmmonotary/cje,k g}” Courts



IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)

)

RICHARD L. WITHEY, and )

ZOE E. WITHEY, ) |

) .

PLAINTIFFS, ) |

) No.04-__1712 -CD |

V. ) ‘

) |

AL HAMILTON CONTRACTING COMPANY, INC.;) IN EQUITY AND AT LAW |
a Pennsylvania corporation; SHANNON LAND AND )
MINING COMPANY; a Pennsylvania partnership; )
C. ALAN WALKER, an adult individual; and )
SUSAN W. KRINER; a adult individual, )
)
DEFENDANTS. )

CERTIFICATE OF SERVICE

1, Theron G. Noble, Esquire, attorney for Plaintiffs, does hereby certify that I served a true and
correct copy of the Plaintiff’s NOTICE OF DEPOSITION, to the below indicated person, being
counsel of record for the defendants, this 27th  day of August , 2007, via United States
Mail, first class, postage pre-paid as follows:

William C. Kriner, Esquire
P.O. Box 1425
Clearfield, PA 16830

Respectfully Submitted,

Theron oble, Esquire
Ferraraccio & Noble
Attorney for Plaintiffs
301 E. Pine Street
Clearfield, PA 16830
(814)-375-2221

PA I.D. No.: 55942




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and
ZOE E. WITHEY

Plaintiffs

VS,

AL HAMILTON CONTRACTING COMPANY, INC.

a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an
adult individual; and SUSAN W. KRINER, an
adult individual

Defendants

No. 04-1712-CD

Defendants' Motion for
Summary Judgment

Filed on behalf of:
Defendants

Counsel of record for this

.party:

William C. Kriner, Esquire

219 East Market Street

P. O. Box 1425

Clearfield, PA 16830
(814) 768-7893

PA LD. # 15559

Counsel of record for
Plaintiffs:

Theron G. Noble, Esq.
301 East Pine Street
Clearfield, PA 16830
(814) 375-2221

PA 1.D. # 55942

FJLED noce
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William A. Shaw
Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and . No.04-1712-CD
ZOE E. WITHEY :

Plaintiffs
Vs.

AL HAMILTON CONTRACTING COMPANY,
INC., a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an
adult individual; and SUSAN W. KRINER, an
adult individual;

Defendants

DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT

Defendants AL HAMILTON CONTRACTING COMPANY (“Hamilton™) and C.
ALAN WALKER and SUSAN W. KRINER, trading and doing business as SHANNON
LAND AND MINING COMPANY (“Shannon”) by an through their undersigned legal
counsel, pursuant to Pa. R. C. P. No, 1035, et sec., moves the Honorable Court for
Summary Judgment in favor of Hamilton and Shannon and against the Plaintiffs, of
which the following is a statement:

1.That the pleadings in this matter consisting of a Second Amended Complaint;
Answer, New Matter and Counterclaim; Reply to New Matter, Answer to Counterclaim
and Additional New Matter and Response to Additional New Matter, are closed.

2. That the parties hereto have conducted discovery, the Plaintiffs filing three sets
of interrogatories and conducting depositions and the Defendants conducting a deposition

of Plaintiff, Zoe Withey.




e

3. That as to each count of the Plaintiffs’ Complaint there exists no genuine issue
of material fact; that the Plaintiffs are unable to satisfy the elements of each cause of
action plead in each count and the Defendants are entitled to summary judgment as a
matter of law for the following reasons:

COUNT 1

4. That the Plaintiffs allege “defendants entered into other contracts and
conveyances concerning the Fred Long property, after the 1991 agreement” that render
Defendants liable to the Plaintiffs under the 1991 agreement. [Plaintiffs' 2™ Amended
Complaint, Para. 27.]

5. That discovery reveals that the only contracts entered into after 1991 involving
the Fred Long property was a Right of Way agreement with GPU Energy dated 14
September 2000 and a Right of Way Agreement with the Pike Township Municipal
Authority dated 12 September 2000 [See documents attached by Defendants to Answers
to Plaintiffs' First Set of Interrogatories and Request for Production of Documents)].

6. That the granting of rights of way is not a violation of the 1991 agreement
which provides that the Fred Long Farm is to be conveyed “free and clear of all liens and
encumbrances and pass marketable title.” [Para. 5 of 1991 agreement as attached as
Exhibit “A” to Plaintiffs' 2" Amended Complaint of the Plaintiffs and recorded in
Clearfield County Deed and Records Book 1547 at page 524.]

7. That Defendant Hamilton was not a party to the rights of way enumerated in
paragraph 5 herein and therefore was not in breach of the 1991 contract when rights of

way were granted.




8. That the rights of way enumerated in paragraph 5 herein were granted by
Defendant Shannon who owned, possessed and controlled the Fred Long Farm in fee and
had full authority to grant said easements. [Deposition of Zoe Withey ("ZW"), dated July
10, 2007, Page 44, Lines 20-24 where Plaintiff Zoe Withey does not dispute Shannon’s
authority to grant the rights of way.]

9. That Defendant Shannon was not a party to the 1991 agreement and therefore
could not have breached the 1991 agreement.

10. That the exchange of properties under the parties’ Motion for Partial
Settlement and Order of Court dated October 13, 2006, resulted in an Accord and
Satisfaction as to any and all conditions as to the properties exchanged and fulfilled all
obligations of Defendant Hamilton under the 1991 agreement.

11. That there exists no genuine issue of material fact as to the breaching of the
1991 contract under Count I of the Plaintiffs’ 2™ Amended Complaint.

WHEREFORE, Defendants respectfully request the Honorable Court to issue
Summary Judgment in favor of the Defendants and against the Plaintiff as to Count I of
the Plaintiffs' 2"* Amended Complaint.

COUNTII

12. That Count II of the Plaintiffs' 2" Amended Complaint alleged that
Defendants breached the 1991 agreement because “the Witheys were forced to pay 2002
real estate taxes, with penalty in the amount of $1,311.85, to prevent the Fred Long Farm

property from going to [tax] sale.” [Para. 33 of Plaintiffs 2nd Amended Complaint.]




13. The real estate taxes in question were those assessed to Defendant Hamilton
for the “new” Withey home for the years 2002 and 2003. [See ZW, Page 47, Lines 18-20,
23]

14. That the real property taxes were reimbursed to the Witheys and paid through
2004 prior to the hearing on preliminary injunction on 14 December 2004 as evidenced
by the Court Order of even date.

15. That the “new” Withey home was conveyed to Plaintiffs in a partial settlement
of this case by virtue of a Joint Motion of the parties and Order of Court dated 13 October
2006.

16. That the exchange of properties under the parties’ Motion for Partial
Settlement and Order of Court resulted in an Accord and Satisfaction as to any and all
conditions as to the properties exchanged and fulfilled all obligations of Defendant
Hamilton under the 1991 agreement.

17. That Defendant Shannon had no responsibility under the 1991 agreement to
pay real estate taxes assessed to Defendant Hamilton on the “new” Withey home.

18. That there exists no genuine issue of material fact as to the breaching of the
1991 contract by Hamilton under Count II of the Plaintiffs' 2"® Amended Complaint.

WHERIEF ORE, Defendants respectfully request the Honorable Court to issue
Summary Judgment in favor of Defendants and against the Plaintiff as to Count II of the
Plaintiffs' 2" Amended Complaint.

COUNT III

19. That Count III of the Plaintiffs' 2" Amended Complaint alleges that the

Plaintiffs should be “compensated, in amounts to be determined at time of trial, for (a)




the cost to tear down and remove the barn [on the Fred Long property]; and (b) to replace
the barn in a similar condition as at the time of the 1991 agreement” because the
Defendants breached the 1991 agreement. [Para. 40 of Plaintiffs’ 2™ Amended
Complaint.]

20. That the 1991 agreement has no obligations or responsibilities as to the barn
on the Fred Long property as recognized by the Plaintiffs in paragraph 59 of the
Plaintiffs' original Complaint filed October 24, 2004.

21. The 1991 agreement only requires insurance coverage on the former Withey
home and the new Withey home. [Para. 8 of the 1991 agreement attached as Exhibit “A”
to the Plaintiffs' 2" Amended Complaint and as recorded in Clearfield County Records
Book 1547 at page 525.]

22. That the Fred Long House and Barn were specifically demised, leased and let
to Fred Long under a lease dated 1 August 1989, between Shannon and Fred Long, which
pre-dated the 1991 agreement. [See page one of lease dated 1 August 1989, attached as
Exhibit “D-2” én Defendant’s Answer, New Matter and Counter Claim.]

23. That the upkeep and responsibility for repairs to the barn on the Fred Long
- Farm was that of Fred Long in the agreement between Shannon and Fred Long dated 1
August 1989. [Para. 3 and 5 of 1989 agreement attached as Exhibit “D-2” to the
Defendants’ Answer, New Matter and Counter Claim.]

24, That under the 1989 lease Fred Long was to deliver up to Shannon the Fred
Long house and barn in the condition it existed in 1989, reasonable wear and tear
excepted [Para. 5 of 1989 agreement attached as Exhibit “D-2” to the Defendants’

Answer, New Matter and Counter Claim.]




25. That Plaintiff Zoe Withey witnessed Fred Long’s signature on the 1989
agreement between Fred Long and Defendant Shannon leasing the house and barn to
Fred Long. [ZW, Page 16, Lines 7-12; Page 17, Line 27; See signature page of 1989
agreement attached as Exhibit “D-2” on Defendant’s Answer, New Matter and Counter
Claim.] |

26. That Plaintiff Zoe Withey knew of the existence of the 1989 agreement prior
to the execution of the 1991 agreement between Defendant Hamilton and Plaintiffs. [ZW,
Page 23, Lines 1-3.]

27. That the barn the Plaintiffs allege the Defendants must replace is the same
barn leased to Fred Long under the 1989 agreement [ZW, Page 30, Lines 9-16.]

28. That by virtue of the pre-existing lease agreement known to the Plaintiffs
under which upkeep and maintenance of the barn is the responsibiﬁty of Fred Long, the
father of Plaintiff Zoe Withey, Plaintiffs are barred from asserting upkeep and
maintenance liability and responsibility for the barn against the Defendants.

29. That by virtue of the pre-existing lease agreement known to the Plaintiffs
under which upkeep and maintenance of the barn is the responsibility of Fred Long, the
father of Plaintiff Zoe Withey, Plaintiffs are estopped from asserting upkeep and
maintenance liability and responsibility for the barn against the Defendants.

30. That Defendant Hamilton did not own, possess or control any portion of the
Fred Long Farm and had no responsibility as to that real property or any buildings

thereon.




31. That Defendant Shannon had no contractual responsibility under the 1991
agreement, or under any other agreement, to Plaintiffs for upkeep and maintenance of the
barn on the Fred Long farm.

32. That there exists no genuine issue of material fact as to the breaching of the
1991 contract by Hamilton or responsibility of Shannon with respect to the barn under
Count III of the Plaintiffs' 2" Amended Complaint.

WHEREFORE, Defendants respectfully request the Honorable Court to issue
Summary Judgment in favor of Defendants and against the Plaintiffs as to Count III of
the Plaintiffs' 2" Amended Complaint.

COUNTV

33. That Count V of the Plaintiffs' 2™ Amended Complaint alleges damage from
the Defendants for faulty workmanship in building the new Withey home in 1992,

34. That no allegations of faulty workmanship in construction of the “new”
Withey home were made in any previous pleadings of the Plaintiffs until the filing of the
2™ Amended Complaint in 2006.

35. That the Plaintiffs chose the builder, the plans and the materials to be used in
the construction of the home [ZW, Page 53, Lines 7, 11; Page 54 Lines 4-6.]

36. That the Plaintiffs moved into the newly constructed home in March of 1992.
[ZW, Page 62, Lines 6-7.]

37. That the Plaintiffs replaced the roof on the home they moved into in 1992 in
2006 without first contacting Defendant Hamilton or the manufacturer of the shingles of

a roofing problem. [ZW, Page 69, Lines 5-8; Page 70, Lines 9-13; Page 71, Lines 4-7.]




38. That the claim for faulty construction is barred by the appropriate statue of
limitations for contract cases.

39. That the exchange of properties under the parties’ Motion for Partial
Settlement and Order of Court resulted in an Accord and Satisfaction as to the condition
of the Withey home constructed in 1992 and discharged any and all obligations of
Defendant Hamilton under the 1991 agreement. |

40. That Defendant Shannon was not a signatory to the 1991 agreement nor did
Defendant Shannon engage in any activity that lead to the construction of the Withey
home in 1992.

41. That Plaintiff Zoe Withey acknowledged that Count V is a complaint against
Defendant Hamilton for faulty construction [ZW, Page 92, Lines 19-24.]

42. That there exists no genuine issue of material fact as to the breaching of the
1991 contract by Hamilton as to construction of the Withey home in 1992 or any
responsibility of Shannon as to that construction.

WHEREFORE, Defendants respectfully request the Honorable Court to issue
Summary Judgment in favor of Defendants and against the Plaintiff as to Count V of the
Plaintiffs' 2" Amended Complaint.

COUNT VI

43. That in Count VT of the Plaintiffs' 2nd Amended Complaint, they allege the
right to recover reasonable counsel fees against the Defendants for breach of the 1991
agreement. [Para. 9 of the 1991 agreement attached to the Plaintiffs' 2nd Amended
Complaint and as recorded in Clearfield County as Deed and Records Book 1457 at Page

525.]



44. That Defendant Shannon, not being a party to the 1991 agreement, cannot be
liable for attorneys' fees under the 1991 agreement.

45. That Plaintiff Zoe Withey acknowledges that Count VI of the 2nd Amended
Complaint is against Defendant Hamilton for breach of the 1991 agreement. [ZW, Page
96, Lines 1-6.]

46. That Defendant Hamilton cannot be liable to Plaintiffs for breach of the 1991
agreement under Count I of the Plaintiffs' 2nd Amended Complaint because Defendant
Hamilton did not engage in the conduct alleged to breach the 1991 agreement, to wit, the
granting of rights of way by Defendant Shannon.

47. That Defendant Hamilton cannot be liable to Plaintiffs for breach of the 1991
agreement under Count III of the Plaintiffs' 2nd Amended Complaint because Defendant
Hamilton had no duty or responsibility to Plaintiffs for maintenance, upkeep or insuring
the barn and Defendant Hamilton did not own, possess or control said barn.

48. That breach of the 1991 agreement for non-payment of the 1991 real estate
taxes on the "new" Withey home by Defendant Hamilton was remedied by Defendant
Hamilton prior to the December 14, 2004, hearing on the matter on non-payment.

49. That the remedy of non-payment of taxes prior to the December 14, 2004,
hearing bars any claim for attorneys' fees for non-payment of taxes after December 14,
2004.

50. That when the "new" Withey home was conveyed to the Witheys, all real
estate taxes were paid prior to the date of closing. [ZW, Page 49, Line 5.]

51. That there are no unreimbursed real estate taxes owed by Defendant Hamilton

to Plaintiffs. [ZW, Page 49, Line 14.]



52. That Defendant Shannon bears no responsibility to pay real estate taxes under
the 1991 agreement nor any responsibility to reimburse unpaid taxes on the "new"
Withey home.

53. That Defendant Shannon bears no responsibility or liability for construction
of the "new" Withey home under the 1991 agreement.

54. There exists no genuine issue of any material fact that could establish that
Defendant Shannon, not a party to the 1991 agreement, is responsible to Plaintiffs for
attorneys' fees for breaching the 1991 agreement.

55. That any responsibility or liability for breach of the 1991 agreement by
Defendant Hamilton is limited to non-pdyment of real estate taxes for the time period
before December 14, 2004, and to faulty construction claims prior to March, 1992.

WHEREFORE, Defendant Shannon respectfully requests the Honorable Court to
issue Summary Judgment in favor of it and against the Plaintiff as to Count VI of the
Plaintiffs' 2" Amended Complaint;

AND

Defendant Hamilton respectfully requests the Honorable Court to issue partial
Summary Judgment in its favor and against the Plaintiffs by limiting the recovery of
reasonable attorneys' fees only to breach of the 1991 agreement under Count II prior to

December 14, 2004, and under Count V for faulty construction prior to March of 1992.




William C. Kriner
Attorney for Defendants
P.O. Box 1425
Clearfield, PA 16830
814-768-7893

1. D.#15559



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and : No.04-1712-CD
ZOE E. WITHEY :

Plaintiffs
Vs,

AL HAMILTON CONTRACTING COMPANY,
INC., a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an

adult individual; SUSAN W. KRINER, an

adult individual,

Defendants
CERTIFICATE OF SERVICE

[ hereby certify that a copy of the foregoing Defendants' Motion for Summary
Judgment was served on the following by regular First Class United States mail on
obav ) 4 2007

Theron G. Noble, Esq.
Ferraraccio & Noble
\ 301 East Pine Street
i Clearfield, PA 16830
\

e

William C. Kriner, Esq.
Attorney for Defendants




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and No. 04-1712-CD
ZOE E. WITHEY :

Plaintiffs
Vvs.

AL HAMILTON CONTRACTING COMPANY,
INC., a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an
adult individual; and SUSAN W. KRINER, an
adult individual;

Defendants

ORDER

AND NOW, this 23 day of @cﬂ" <, 2007, upon consideration of the

Defendants” Motion for Summary Judgment, it is hereby ORDERED that argument on

said Motion shall be had on _ NowemBex 27, 3001 ., in Courtroom Nob. i of

the Clearfield County Courthouse. (3 Q30 A.M.

Notice of the entry of this order shall be provided to all parties by the moving

BY THE COUR’I{
T
=
0 2’%;%0;07 " Brghenar
@

William A. Shaw
Prothonotary/Clerk of Courts

party.




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

RICHARD L. WITHEY and
ZOE E. WITHEY

Plaintiffs

VS.

AL HAMILTON CONTRACTING COMPANY, INC;

a Pennsylvania corporation; SHANNON

LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an
adult individual; and SUSAN W. KRINER, an

adult individual

Defendants

CIVIL ACTION - IN EQUITY

No. 04-1712-CD
Certificate of Service

Filed on behalf of:
Defendants

Counsel of record for this
party:

William C. Kriner, Esquire

219 East Market Street

P. O. Box 1425

Clearfield, PA 16830
(814) 592-0637

PA LD. # 15559

Counsel of record for
Plaintiffs:

Theron G. Noble, Esq.
301 East Pine Street
Clearfield, PA 16830
(814) 375-2221
PAL.D. # 55942

FILE
QA

william A. S

Mo

Promonotary/Clerk of Courts




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and :  No.04-1712-CD
ZOE E. WITHEY :

Plaintiffs
VS.

AL HAMILTON CONTRACTING COMPANY,
INC., a Pennsylvania corporation, SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an

adult individual; SUSAN W. KRINER, an

adult individual;

Defendants
CERTIFICATE OF SERVICE

I hereby certify that the Order dated October 25, 2007, scheduling argument on
Motion for Summary Judgment was served on the following by regular First Class United
States mail on October 29, 2007:

Theron G. Noble, Esq.
Ferraraccio & Noble
301 East Pine Street

Clearfield, PA 1683(&/ R Q

William C. Kriner, Esq.
Attorney for Defendants
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William A. Sh
prothonotary/Clerk
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

RICHARD L. WITHEY and
ZOE E. WITHEY

-vVS- : No. 04-1712-CD
AL HAMILTON CONTRACTING .
COMPANY, INC., a
Pennsylvania Corporation;
SHANNON LAND AND MINING
COMPANY; C. ALAN WALKER,
an adult individual; and
SUSAN W. KRINER, an adult
individual
ORDER
AND NOW, this 27th day of November, 2007,
following argument on the Motion for Summary Judgment filed
on behalf of the Defendants, it is the ORDER of this Court
that counsel for the Plaintiff file an appropriate Answer
to the Motion for Summary Judgment within no more than
twenty (20) days from this date. Wwithin no more than forty
(40) days from this date, counsel for Defendants shall
submit appropriate letter brief to the Court. within no
more than sixty (60) days from this date, counsel for
plaintiff shall submit appropriate letter brief to the
Court.

BY THE COURT,

-Nolde . T
s o Ao IS

(g? r siaéﬁt‘?E?kﬁyéﬁbtutbbuddaa
HwW .
f Courts )




FILED

NOV 2 8 2007

William A. Shaw
Prothonotary/Cierk of Cournts

DATE: :\%N \mN

You are responsible for serving all appropriate parties,

,X?m Prothonotary's office has provided service to the following parties:
Plaintiff(s) m Plaintiff(s) Attorney _____ Other

Defendaat(s) x Defendant(s) Attorney

Special Insuctions:



IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)
RICHARD L. WITHEY, and
ZOE E. WITHEY,
PLAINTIFFS,
No. 04- 1712 -CD
V.
AL HAMILTON CONTRACTING COMPANY, INC,; IN EQUITY AND AT LAW
a Pennsylvania corporation, SHANNON LAND AND :
MINING COMPANY; a Pennsylvania partnership;
C. ALAN WALKER, an adult individual; and
SUSAN W. KRINER; a adult individual
DEFENDANTS.
Type of Pleading:
REPLY TO MOTION FOR
SUMMARY JUDGMENT
Filed By:
Plaintiffs
JURY TRIAL DEMANDED

Counsel of Record:

Theron G. Noble, Esquire
Ferraraccio & Noble

301 East Pine Street
Clearfield, PA 16830
(814)-375-2221

PALD.#: 55942

FILED "%
' @

liam A. Shaw
Pmmg’r\\clnarv/Clefk of Courts



IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIJA

(CIVIL DIVISION)

)
RICHARD L. WITHEY, and )
ZOEE. WITHEY, )
)
PLAINTIFFS, )

) No. 04- 1712 -CD
V. )
)

AL HAMILTON CONTRACTING COMPANY, INC.;) IN EQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND )
MINING COMPANY; a Pennsylvania partnership; )
and C. ALAN WALKER, an adult individual; )
)
DEFENDANTS. )

PLAINTIFFS’ REPLY TO MOTION FOR SUMMARY JUDGMENT
AND NOW, comes the Plaintiffs, Richard L. and Zoe E. Withey, by and through their

counsel of record, Theron G. Noble, Esquire, of Ferraraccio & Noble, who avers as follows
as their REPLY TO DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT:

1. Admitted.

2. Admitted.

3. The same is a legal conclusion for which no response is deemed necessary. To the extent
such a response is deemed necessary the same is DENIED and strict proof is demanded.

4. Plaintiff’s 2nd Amended Complaint speaks for itself, as such no response is deemed
necessary.

5. Denied. It is DENIED that Defendants only entered into the two mentioned contracts as was

discussed at argument Defendant did in fact enter into other arrangements concerning the



premises.

6. The same is a legal conclusion, based upon an interpretation of the Agreement that neither the
Defendant nor this Honorable Court is able to make as it is a question of fact for jury
determination. To the extent such a response might be deemed necessary, it is specifically
DENIED that the two referenced “rights of way”, in addition to the other encumbrances
discussed at oral argument were proper under the 1991 Agreement.

7. That the Defendants, Al Hamilton Contracting, Shannon Land and Mining and C. Alan
Walker acted interchangeably through out the dealings with Plaintiffs such that they often act as
agents for the other, as pled by Plaintiffs in their CIVIL COMPLAINT and at issue in this case,
such that one can not escape liability for acts of the other.

8. Plaintiff hereby incorporates its response to Averment 7 as if again fully set forth at length.
Furthermore, it is specifically DENIED that any party acting on behalf of the Defendants had any
authority to grant any encumbrance of the premises without Plaintiffs’ express permission once
the 1991 Agreement was executed.

9. Plaintiff hereby incorporates its response to Averment 7 as if again fully set forth at length.
Furthermore, it is_speciﬁcally noted that Defendant C. Alan Walker, a partner of Defendant
Shannon Land and Mining, who also substantially controlled its affairs, signed the 1991
Agreement while E. David Nelson, an employee who worked on behalf of Defendant Al
Hamilton Contracting and Shannon Land and Mining, also participated and signed such that it is
a presumption of a fact which is genuinely at issue whether Shannon Land and Mining

participated in the 1991 Agreement and is therefore a party to the 1991 Agreement.



10. The same is a legal conclusion for which no response is deemed necessary. To the extent

such a response is deemed necessary the same is DENIED and strict proof is demanded.

Furthermore, it is noted under said ORDER that all parties preserve all other rights not resolved.

11. The same is a legal conclusion for which no response is deemed necessary. To the extent

such a response is deemed necessary the same is DENIED and strict proof is demanded.
WHEREFORE, Plaintiffs respectfully request that the Defendants MOTION FOR

SUMMARY JUDGMENT be DENIED.

12. Plaintiff’s 2nd Amended Complaint speaks for itself, as such no response is deemed

necessary.

13. Admitted.

14. Denied. After reasonable investigation it can not be ADMITTED nor DENIED whether the

same were paid prior to, at or shortly after the hearing. Strict proof of the same is demanded at

time of hearing. Further, the same is immaterial as Defendants out right refused to pay the same

prior to litigation being commenced, as testified to by Defendant C. Alan Walker at his

deposition, as he admitted because the Defendants were trying to force the Plaintiffs to do the

property exchanges at a time they were not obligated to do them because the Defendants;

interests were best served by the conveyances.

15. Admitted.

16. The same is a legal conclusion for which no response is deemed necessary. To the extent

such a response is deemed necessary the same is DENIED and strict proof is demanded.

Furthermore, it is noted under said ORDER that all parties preserve all other rights not resolved.



17. Plaintiff hereby incorporates its response to Averment 7 as if again fully set forth at length.

Furthermore, as the owner of record for the property upon which the “new Withey home” rested,

it is unknown how Defendant Shannon Land and Mining would ultimately escape the tax liability

and as such, the same is DENIED, to prevent an absurdity from resulting that the home would be

sold at a tax sale but not the land.

18. The same is a legal conclusion for which no response is deemed necessary. To the extent

such a response is deemed necessary the same is DENIED and strict proof is demanded.
WHEREFORE, Plaintiffs respectfully request that the Defendants MOTION FOR

SUMMARY JUDGMENT be DENIED.

19. Plaintiff’s 2nd Amended Complaint speaks for itself, as such no response is deemed

necessary.

20. Denied. The issue as to what were the Defendants’ obligations under the 1991 Agreement,

especially as it relates to the barn and other structures of the premises, is a genuine question of

fact to be determined by a jury, especially considering the ambiguities which exist and that the

Defendants drafted the agreement.

21. Denied. The issue as to what were the Defendants’ obligations under the 1991 Agreement,

also as it relates to insurance coverage, is a genuine question of fact to be determined by a jury,

especially considering the ambiguities which exist and that the Defendants drafted the agreement.

22. Admitted.

23. Denied. The same is a legal conclusion of a factual issue to which no response is deemed

necessary. To the extent such a response might be deemed to be required, the same is DENIED



as under said lease, Mr. Long only had to do routine maintenance and was not responsbile for
things considered to be “acts of God” such as wind damage to the barn.

24. Admitted.

25. Admitted.

26. Denied. Although Plaintiff Zoe E. Withey witnessed her Father’s signature to such lease,
Defendant presumes she (i) knew that it was a lease; and (ii) knew all the contents of the
documents, presumptions which the Defendants are simply not entitled. Strict proof fo the same
is demanded.

27. Admitted in part, Denied in part. It is ADMITTED that the barn was on the premises leased
to Fred Long but it is DENIED in that it is the same barn which Plaintiffs were to receive upon
the exchange of properties.

28. Denied. For the reasons herein stated, that (i) Mr. Long had no responsibility for “acts of
God”; (ii) the repairs to the barn were not “routine maintenance”; and (iii) given the 1991
Agreement the Witheys had a vested interest in the barn as of the 1991 Agreement, the same is
DENIED and strict proof is demanded.

29. The same is identical to averment 28, as such Plaintiffs hereby incorporate their response to
Averment 28 as if again fully set forth at length.

30. For the reasons set forth in response to averment 7, which is hereby incorporated, the same is
DENIED and strict proof is demanded, noting that the same is a genuine issue for the trier of fact.
31. For the reasons set forth in response to averment 7, which is hereby incorporated, the same is

DENIED and strict proof is demanded, noting that the same is a genuine issue for the trier of fact.



32. The same is a legal conclusion for which no response is deemed necessary. To the extent
such a response is deemed necessary the same is DENIED and strict proof is demanded.
WHEREFORE, Plaintiffs respectfully request that the Defendants MOTION FOR

SUMMARY JUDGMENT be DENIED.

33. Plaintiff’s 2nd Amended Complaint speaks for itself, as such no response is deemed
necessary.

34. Admitted. By way of further note, known were known to exist until such time as were pled
in this matter.

35. Admitted.

36. Admitted.

37. Denied. Plaintiffs counsel had communications with Defendants counsel concerning issues
with the construction which were either (i) ignored; or (ii) in some instances told it was the
Plaintiffs responsibility not any of the Defendants. Strict proof is demanded at time of trial.

38. The same is a legal conclusion for which no response is deemed necessary. To the extent
such a response is deemed necessary the same is DENIED and strict proof is demanded.

39. The same is a legal conclusion for which no response is deemed necessary. To the extent
such a response is deemed necessary the same is DENIED and strict proof is demanded.
Furthermore, it is noted under said ORDER that all parties preserve all other rights not resolved.
40. Plaintiff hereby incorporates their response to Averment 7 as if again fully set forth at length.

41. Denied. Plaintiff would have also stated it is a complaint against the other Defendants if so



asked. This is another inference which the Defendants seek that to which they are not entitled.

Strict proof is demanded.

42. The same is a legal conclusion for which no response is deemed necessary. To the extent

such a response is deemed necessary the same is DENIED and strict proof is demanded.
WHEREFORE, Plaintiffs respectfully request that the Defendants MOTION FOR

SUMMARY JUDGMENT be DENIED.

43. Plaintiff’s 2nd Amended Complaint speaks for itself, as such no response is deemed

necessary.

44. Plaintiff hereby incorporates their response to Averment 7 as if again fully set forth at length.

45. Denied. Plaintiff would have also stated it is a complaint against the other Defendants if so

asked. This is another inference which the Defendants seek that to which they are not entitled.

Strict proof is demanded.

46. First, Plaintiffs hereby incorporate their response to Averment 7 as if again fully set forth at

length. The state that the same is a legal conclusion for which no response is deemed necessary.

To the extent such a response is deemed necessary the same is DENIED for the reasons

previously herein

47. First, Plaintiffs hereby incorporate their response to Averment 7 as if again fully set forth at

length. The state that the same is a legal conclusion for which no response is deemed necessary.

To the extent such a response is deemed necessary the same is DENIED for the reasons

previously herein stated and strict proof is demanded.

48. For the reasons previously herein stated, the same is DENIED and strict proof is demanded.



49. Denied. The same is a legal conclusion based upon a presumption of the Defendants’
interpretation of the contract, a presumption to which they are not entitled. Specifically, if the
Plaintiffs were entitled to legal fees for the non-payment of taxes, as adjudicated by this Court at
the hearing for Preliminary Injunction, Defendants can not escape liability for the same by merely
asserting that they paid the taxes and have never tendered payment for the attorney’s fees. Strict
proof is demanded.

50. Admitted.

51. Admitted.

52. For the reasons stated in response to averment 7 and elsewhere, all of which is hereby
incorporated, the same is DENIED and strict proof is demanded.

53. For the reasons stated in response to averment 7 and elsewhere, which is hereby
incorporated, the same is DENIED and strict proof is demanded.

54. The same is a legal conclusion for which no response is deemed necessary. To the extent
such a response is deemed necessary the same is DENIED and strict proof is demanded.

55. The same is a legal conclusion for which no response is deemed necessary. To the extent

such a response is deemed necessary the same is DENIED and strict proof is demanded.

WHEREFORE, Plaintiffs respectfully request that the Defendants MOTION FOR

SUMMARY JUDGMENT be DENIED.



Respectfully Submitted,

A=

"Pﬁeron,Gﬁ\?oble, Esquire
Ferraraccio & Noble
Attorney for Plaintiffs
301 E. Pine Street
Clearfield, PA 16830
(814)-375-2221

PA L.D. No.: 55942




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)
)
RICHARD L. WITHEY, and )
ZOE E. WITHEY, )
)
PLAINTIFFS, )
) No.04-_ 1712 -CD
V. )
)

AL HAMILTON CONTRACTING COMPANY, INC.;) IN EQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND )
MINING COMPANY,; a Pennsylvania partnership; )

and C. ALAN WALKER, an adult individual; )

)

DEFENDANTS. )

CERTIFICATE OF SERVICE

[, Theron G. Noble, Esquire, attorney for Plaintiffs, does hereby certify that I served a true and
correct copy of the Plaintiff’s REPLY TO MOTION FOR SUMMARY JUDGMENT, to the
below indicated person, being counsel of record for the defendants, this _14th  day of

December__, 2007, via United States Mail, first class, postage pre-paid as follows:

William C. Kriner, Esquire
P.O. Box 1425
Clearfield, PA 16830

Respectfully Submitted,

=

Theron G. Noble, Esquire
Ferraraccio & Noble
Attorney for Plaintiffs
301 E. Pine Street
Clearfield, PA 16830
(814)-375-2221

PA I.D. No.: 55942
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
RICHARD L. WITHEY and
VOE E. WITHEY
Plaintiffs,
v. : No. 04-1712-CD
AL HAMILTON CONTRACTING
COMPANY, INC., a Pennsylvania :
Corporation; SHANNON LAND AND : > ‘ F" L E D
MINING COMPANY; a Pennsylvania
partnership; C. ALAN WALKER, an : MAY 08 2008 @
adult individual; and SUSAN W. KRINER (250 (e
e g . . William A. Shaw
an adult individual : Prothonotary/Clerk of Courts
Defendants oty ® Nogua
4
OPINION | Koiwra,

Richard and Zoe Withey (hereafter Plaintiffs) owned a tract of land containing
approximately 1.14 acres, located in Pike Township, Clearfield County, Pennsylvania (hereafter
Pike Township Tract). Al Hamilton Contracting Company, Inc. (hereafter Hamilton) and
Shannon Land Mining Company (hereafter Shannon; collectively Defendants), both being
companies in the business of mining coal, desired to mine coal from the Pike Township Tract in
he early 1990s. In order to mine the coal more expeditiously the Defendants desired the
Plaintiffs to authorize such coal mining operations and permit use of the Pike Township Tract,
Wwhich at the time served as the Plaintiff’s homestead, for the Defendants’ business purposes. To
his end, thé Plaintiffs and Hamilton entered into an agreement dated November 27, 1991
hereafter 1991 Agreement). In the 1991 Agreement the Plaintiffs agreed to transfer the Pike
Township Tract to the Defendants in exchange for a tract of land containing approximately 66
acres (hereafter Fred Long Farm) also located in Pike Township, Clearfield County,
Pennsylvania. At the time of the 1991 Agreement, Shannon was the record owner of the Fred

Long Farm and remained the record owner until the Fred Long Farm was transferred to the




Plaintiffs. The 1991 Agreement provided, among other things, that the Defendants would
contract to have a house built for the Plaintiffs on the Fred Long Farm, would pay the taxes on
the property, and would transfer the Fred Long Farm and new dwelling upon completion of all
mining activities and release of the Stage III bonds. Plaintiffs allege that the Defendants
breached the 1991 Agreement, which forms the basis of the action presently before this Court.
Preliminarily, the Defendants raise procedural issues relating to the Plaintiff’s response to
Defendants’ Motion for Summary Judgment. The Defendants erroneously cite Pennsylvania
Rule of Civil Procedure 1035(a), which has been rescinded, to support their contention that the
Plaintiff’s response is not a sufficient response under the rules and, therefore, should be treated
as though it was not extant. Defendants meant to cite Pa.R.C.P. 1035.3(a), which states in
pertinent part:

(a) Except as provided in subdivision (e), the adverse party may not rest upon the

mere allegations or denials of the pleadings but must file a response within thirty
days after service of the motion identifying

(1) one or more issues of fact arising from evidence in the record controverting
the evidence cited in support of the motion or from a challenge to the
credibility of one or more witnesses testifying in support of the motion, or
(2) evidence in the record establishing the facts essential to the cause of action or
defense which the motion cites as not having been produced.
Pa. RC.P. 1035.3(a)(1)-(2).
Defendants point to Plaintiffs’ Reply to Motion for Summary Judgment focusing on language
contained therein that references the Plaintiffs’ Second Amended Complaint. Defendants allege
that this reference to the Plaintiffs’ Second Amended Complaint is an example of the Plaintiffs
‘resting upon the mere allegations or denials of the pleadings.” Defendants also make much of
the fact that the Plaintiffs do not have “on the record” evidence to oppose the Motion for

Summary Judgment. Plaintiffs timely filed their Reply to Motion for Summary Judgment, and

then pursuant to Court Order dated November 27, 2007, submitted a brief in a timely fashion.




Plaintiffs did not make the brief part of the record because that is not the practice in this Court, as
the Defendants are well aware. The Superior Court in Smitley v. Holiday Rambler Corp. stated
Rule 1035.3 provides a mechanism through which the trial court may enter judgment against a
party that fails to timely file briefs. It is not meant to abrogate the general rule that “when ruling
on a motion, it is within the discretion of the trial court to decide whether briefs and/or oral
argument are required or whether the matter can be best disposed of from a review of the record
alone.” Smitley v. Holiday Rambler Corp., 707 A.2d 520, 526 (Pa.Super. 1998) citations
omitted. Here, this Court decided that briefs were required and ordered the parties to submit
them. This Court will not now disregard those briefs because they are not “evidence of record.”
The Superior Court has held “[sJummary judgment may be granted only in those
cases where the right is clear and free from doubt.” Bigansky v. Thomas Jefferson University
Hospital, 658 A.2d 423, 425 (Pa.Super. 1995) citations omitted. Further, “[t]he moving party
has the burden of proving that there is no genuine issue of material fact.” Id. citations omitted.
Finally, “the .record and any inferences therefrom must be viewed in the light most favorable to
the nonmoving party, and any doubt as to the existence of a genuine issue of material fact must
be resolved against the moying party.” Id. citations omitted. Here, the Court finds that, viewed
in a light most favorable to the nonmoving party, the facts alleged do raise issues of material fact
thaf are sufficient to withstand the Motion for Summary Judgment for Counts I, II, III, and VI.
However, this Court finds that Plaintiffs have not alleged facts sufficient to withstand summary
judgment for Count V. |

In Count V, the Plaintiffs allege faulty workmanship in the dwelling built on the Fred
[Long Farm pursuant to the 1991 Agreement. The relevant portion of the 1991 Agreement states:

Hamilton “agrees to construct for [Plaintiffs] alternative housing on property
formerly of Fred Long....Hamilton agrees to execute a construction agreement




with Neff Construction Company...t6 construct said home when this Agreement
is executed. Said home will be constructed in a manner agreed to by the parties
and at a location on the former Fred Long property mutually acceptable to
[Plaintiffs] and Hamilton. Hamilton further agrees to be solely responsible and
liable for payment in full of any and all obligations incurred for the construction
of said home by Neff Construction. Hamilton further agrees to indemnify and
save the [Plaintiffs] harmless from any and all debts, liabilities, or obligations
(including attorneys’ fees and legal costs of [Plaintiffs] incurred with respect to
the construction of said home by Neff Construction.

Plaintiff’s Exhibit A, pp. 2, 1 3.

The Plaintiffs replaced the roof on the dwelling on the Fred Long Farm in 2006, 15 years after
the 1991 Agreement was signed. The Plaintiffs also allege that the molding in the front porch
area of the house was improperly fashioned causing the “J channel” to become loose and twist
into the porch area. The Pennsylvania Supreme Court in Percy A. Brown & Co. v. Raub stated

contracts must receive a reasonable interpretation, according to the intention of
the parties at the time of executing them, if that intention can be ascertained from
their language. Where the language of a contract is contradictory, obscure, or
ambiguous, or where its meaning is doubtful, so that it is susceptible of two
constructions, one of which makes it fair, customary, and such as prudent men
would naturally execute, while the other makes it inequitable, unusual, or such as
reasonable men would not be likely to enter into, the interpretation which makes a
rational and probable agreement must be preferred. If one construction would
make it unreasonable, while another would do justice to both parties, the latter
will be adopted.

Percy A. Brown & Co. v. Raub, 54 A.2d 35, 43 (1947) citations omitted.

Here the 1991 Agreement is free from ambiguity, it states that Hamilton will execute a

[|construction contract with Neff Construction Company. It also agrees to indemnify and save the

Plaintiffs harmless from any and all debts, liabilities, or obligations (including attorneys’ fees
and legal costs of Plaintiffs incurred with respect to the construction of said home by Neff
Construction. The Court finds that to construe the language “incurred with respect to the
construction of said home” to mean that any problem that the Plaintiffs had with the house’s
construction at any point in time no matter how remote, was the responsibility of Hamilton

would make the construction unreasonable. The 1991 Agreement was plainly intended to cover




the act of constructing the house and not to cover any fault that the Plaintiffs might find with the
workmanship of Neff Construction Company some fifteen years after the house was constructed.
Therefore, Count V must be dismissed as Plaintiffs have failed to establish that there is any

liability on the- part of the Defendants to keep the house in repair.

ORDER

NOW, this 8" day of May, 2008, following argument on November 27, 2007 and after
review of the parties’ briefs, Defendant’s Motion for Summary Judgment is HEREBY DENIED
as to Counts L, I, I1I, and VI and GRANTED as to Count V.

The Court finds that with regard to Counts I, II, III, and VI, viewed in a light most
favorable to the nonmoving party, the facts alleged do raise issues of material fact that are
sufficient to withstand the Motion for Summary Judgment. Count V is HEREBY DISMISSED

WITH PREJUDICE.

BY THE COURT:

|\
DRIC J. AMMERMAN
President Judge




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA
CIVIL DIVISION

RICHARD L. WITHEY, and
ZOEE. WITHEY

VS. : No. 04-1712-CD

AL HAMILTON CONTRACTING
COMPANY, INC.,, a Pennsylvania
Corporation; SHANNON LAND AND
MINING COMPANY; a Pennsylvania
partnership; C. ALAN WALKER, an
adult individual; and SUSAN W.
KRINER, an aduit individual

ORDER
AND NOW, this 157" day of June, 2008, it is the Order of the
Court that pre-trial conference in the above-captioned matter shall be and is hereby

scheduled for Wednesday, July 9, 2008 at 10:30 A.M. in Judges Chan:bers,

Clearfield County Courthouse, Clearfield, PA.

Additionally, Jury Selection in this matter will be held on July 24, 2008

at 9:00 A.M.
BY THE COURT: ) o
Y O[‘l Z -\ -
F i %%Eq FREDRIC J. AMMERMAN ’
1Q- ) President Judge
Jﬁl\/& 0g X CC Aty &
W

William A. Shaw
Prothonotary/Clerk of Courts /l/ O.BQQ

¢




FILED

JUN 11 2008

lliam A. Shaw
n%oﬁmﬁi\ Clerk of Courts

pate:_Lolul

—__You are responsible for serving all appropriate parties.

IM.J.& Prothonotary's office has provided service to the following parties:
e _Pleintifi(s) ..Ml Plaintiff(s) Attorney . Other

—__ Defendany(s) Im.o&s%uﬁv Altorney

. Special Instructions:



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
RICHARD L. WITHEY and ZOE WITHEY, *
Plaintiffs *
VS. * NO. 04-1712-CD
AL HAMILTON CONTRACTING, *
Defendant *

ORDER

NOW, this 9™ day of July, 2008, following pre-trial conference with counsel for
the parties as set forth above, it is the ORDER of this Court as follows:

1. Jury Selection will be held on July 24, 2008 commencing at 9:00 a.m. in Courtroom
No. 1 of the Clearfield County Courthouse, Clearfield. Pennsylvania.

2. Jury Trial is hereby scheduled for August 13, 14 and 15 2008 commencing at 9:00
a.m. each morning in Courtroom No. 1 of the Clearfield County Courthouse,
Clearfield, Pennsylvania.

3. Any party filing any Motion or Petition regarding limitation or exclusion of evidence
or testimony to be presented at time of trial, including but not limited to Motions in
Limine, shall file the same no more than fifteen (15) days prior to the trial date. The
party’s Petition or Motion shall be accompanied by an appropriate brief.

BY THE{COURT,
] s
FREDRIC J. AMMERMAN
F“__ED 10O 5! President Judge
oM o

tfiam A. Shaw
Prothov\'gt‘i‘lfyl Cleri of Courts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and
ZOE E. WITHEY

Plaintiffs

VS.

AL HAMILTON CONTRACTING COMPANY, INC. :

a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-

vania partnership; C. ALAN WALKER, an
adult individual; and SUSAN W. KRINER, an
adult individual

Defendants

No. 04-1712-CD
Motion for Dismissal or Continuance

Filed on behalf of:
Defendants

Counsel of record for this
party:

William C. Kriner, Esquire

219 East Market Street

P. O. Box 1425

Clearfield, PA 16830
(814) 768-7893

PA LD. #15559

Counsel of record for
Plaintiffs:

Theron G. Noble, Esq.
301 East Pine Street
Clearfield, PA 16830
(814) 375-2221

PA 1.D. # 55942

10010
L 24 zﬁﬁ’?

William A. Sha

Prothonotary/Clerk of Courts




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and No. 04-1712-CD
ZOEE. WITHEY :

Plaintiffs
VS, .

AL HAMILTON CONTRACTING COMPANY,
INC., a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an
adult individual; and SUSAN W. KRINER, an
adult individual;

Defendants

MOTION FOR DISMISSAL OR CONTINUANCE

NOW COMES, AL HAMILTON CONTRACTING COMPANY, by and through
its counsel, filing a Motion for Dismissal or Continuance of the above captioned matter
as a result of Al Hamilton Contracting Company having filed a bankruptcy case in the
Western District of Pennsylvania, Notice of which is attached hereto.

WHEREFORE, Defendant AL HAMILTON CONTRACTING COMPANY

hereby requests your Honorable Court in consideration of the foregoing Motion to either

Respectfully“ submitte
i q 1\4

dismiss the case or grant a continuance.

W1111am C. Kriner
Attorney for Defendants
P.O. Box 1425
Clearfield, PA 16830
814-768-7893

July 24,2008 ID # 15559
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Pawb LIVE Datzbase Area - NoticeClin;; Page 102

Unatted States Bankruptcy Court
WG TEE N DISTRICT OF PENNSYLVANIA

Notice of Bankrupicy Case Filing

A tankruptey case concerning the disbtor(; ) listed below was
filed under Chapter 7 of the United '3'ates Bankruptcy Code,
enteved on 07/23/2008 at 11:40 AM end filed on 07/23/2008.

Al Hamilton Contrecting Company
1588 Dale Road

Woodland, PA 1688i

Tex id: 25-1119230

Tte case was filed by the debtor's atomn sy

Konald B. Roteman
Campbell & Levine, LLC
1790 Grant Buiiding
Pittsburgh, PA 15219
412-261-0310
The case was assignec case number (8-7(8C0.

Tn most instances, the filing of the Lankru tey case automatically stays certain collection and other actions against
the cabtor and the debto='s sroperty. Jndir certain circumstances, the stay may be lLimited to 30 days or not exist at
all, elthough the debtor can request the ccurt to extend or impose a stay. If you attempt to collect a debt or take

oths: action i violatien of the Banlaupte ¢ Code, you may be penatized. Cor sult 2 lawyer to determine your rights
in this case.

If you would like to view the bankruptcy etition and other documents filed oy the debtor, they are available at our
Internet home page https://ecf pawh.usco uts.gov or st the Clerk's Office, U.8. Bankruptey Court, 54148, Steel
Towsr, 600 Grant Street, Pittsburgly, PA 5219,

You may be a creditor o the debtor. If s¢, you will receive an additional notice from the court setting forth
impertent deadlines.

John J. Horner :
Clerk, U.S. Bankruptcy Court

FAGE 02Z/B82

(10 |

[ -~ “PACER Service Center _
=

https://ecf. pawh.uscourts gov/cgi-lia/No ticeOfFiling.pl?256191 7/23/2008




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and : No.04-1712-CD
ZOE E. WITHEY :

Plaintiffs
Vs,

AL HAMILTON CONTRACTING COMPANY,
INC., a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an

adult individual; SUSAN W. KRINER, an

adult individual;

Defendants

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Defendants' Motion for Dismissal or
Continuance was served on the following by hand delivery on July 24, 2008:

Theron G. Noble, Esq.
Ferraraccio & Noble
301 East Pine Street
Clearfield, PA 16830

// y ¥

William C. Kriner, Esq. -
Attorney for Defendants




FILE
RBse4

William A. Shaw
Prothonotary/Clerk of [

—

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

RICHARD L. WITHEY and

ZOE WITHEY

VsS. : NO. 04-1712-CD
AL HAMILTON CONTRACTING, ET AL

ORDER

AND NOW, this 24th day of July, 2008, this being the
date set for jury selection, with the Court noting the Motion
for Dismissal or Continuance filed on behalf of all Defendants
relative the filing for bankruptcy of Al Hamilton Contracting
Company, which was purported to have been done on July 23, 2008.
In consideration of said Motion, it is the ORDER of this Court
that jury selection be and is hereby continued until January 6,
2009, at 9:00 a.m., Courtroom No. 1, Clearfield County
Courthouse.

In addition, the Plaintiffs shall have no more than
twenty (20) days from this date to file a motion with the Court
in order to frame the Plaintiffs' position that Plaintiffs can
proceed with jury trial against the remaining Defendants in

order that the Court may make further determination of the

issue.
& RTJ
%@C/’ Iy, ble ;v ident EZA
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IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)

RICHARD L. WITHEY, and
ZOEE. WITHEY,

PLAINTIFFS,

No. 04- 1712 -CD
V.
AL HAMILTON CONTRACTING COMPANY, INC.; IN EQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND :
MINING COMPANY; a Pennsylvania partnership;
C. ALAN WALKER, an adult individual; and F I L E D No CL.
SUSAN W. KRINER; a adult individual M|y a5 im
AUG 0 8 2008
DEFENDANTS.
William A. Shaw
Lf{\Prothonotary/CIerk of Courts
Type of Pleading:
: MOTION TO LIST FOR
TRIAL AS TO ALL DEFENDANTS
EXCEPT AL HAMILTON
Filed By:
Plaintiffs
JURY TRIAL DEMANDED

Counsel of Record:

Theron G. Noble, Esquire
Ferraraccio & Noble

301 East Pine Street
Clearfield, PA 16830
(814)-375-2221

PA LD.#: 55942



IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)
)
RICHARD L. WITHEY, and )
ZOE E. WITHEY, )
)
PLAINTIFFS, )
) No. 04- 1712 -CD
V. )
)

AL HAMILTON CONTRACTING COMPANY, INC.;) IN EQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND )
MINING COMPANY; a Pennsylvania partnership; )
C. ALAN WALKER, an adult individual; and

)

SUSAN W. KRINER; a adult individual, )
)

DEFENDANTS. )

MOTION TO LIST FOR TRIAL AS TO ALL DEFENDANT"S
EXCLUDING AL HAMILTON CONTRACTING COMPANY, INC

AND NOW, comes the Plaintiffs, Richard L. Withey and Zoe E. Withey, by and through their
counsel of record, Theron G. Noble, Esquire of Ferraraccio & Noble, who avers as follows in
support of their MOTION TO LIST FOR TRIAL AS TO ALL DEFENDANT*S

EXCLUDING AL HAMILTON CONTRACTING COMPANY, INC:

Background

1. That a CIVIL COMPLAINT was filed in this matter on October 29, 2004.

2. That the crux of the case involves a contract case in which the parties were to convey to each



other some real estate after coal removal operations were completed on one of the parcels.

3. That the defendants filed a MOTION FOR SUMMARY JUDGMENT which was denied by
this Honorable Court.

4. That following the denial of their MOTION FOR SUMMARY JUDGMENT, Plaintiffs
praeciped to list this matter for trial, and jury selection was scheduled for July 24th.

5. That the morning of scheduled jury selection, counsel for the defendants, William Kriner,
Esquire, presented a MOTION TO CONTINUE, which was orally stated to be presented on
behalf of all defendants, concerning a purported bankruptcy case (and resulting automatic stay)
initiated by Defendant Al Hamilton Contracting Company, Inc., the previous day.

6. Following oral argument of the same, this Honorable Court granted the continuance,

rescheduled jury selection for the next term of Court (being January °09) and directed Plaintiffs

to file some type of motion so that this situation can be sorted out as to the remaining defendants.

7. That no defendant has joined, or in any other manner sought indemnification or any type of
relief from any other defendant.

8. That upon information and belief, Defendant Al Hamilton Contracting Company, Inc., has
previously sought bankruptcy protection. Attached hereto as Exhibit “A” and “B” are reports
supporting as such being (“A”) page 5 of Pennsylvania Department of Environmental

Protection’s Grimes Run Watershed TMDL report, dated March 9, 2005; while “B” is page 4 of

. the United States Environmental Protection Agency, Region III’s report, dated April 4, 2007.




WHEREFORE, Plaintiffs request that this matter proceed to trial as to the remaining
Defendants (being all but Al Hamilton Contracting Company, Inc.) while the United States
Bankruptcy Court sorts out said Defendants’ bankruptcy filing.

Respectfully Submitted,

— = 3

THeron G. Noble, Esquire
Ferraraccio & Noble
Attorney for Plaintiffs
301 E. Pine Street
Clearficld, PA 16830
(814)-375-2221

PA ID. No.: 55942




GRIMES RUN WATERSHED TMDL
Clearfield County

Prepared for:

Pennsylvania Department of Environmental Protection
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. meet standards, however, untreated discharges and seeps continue to impact Grimes Run. The

major source of pollution in State Water Plan Subbasin 08C is acidic water from abandoned
mines (WRAS, 2001).

Sky Haven Coal, Inc. is the permittee for both of the active permits in the watershed. Permit
number 17990104 is a surface coal mine that is permitted to mine in the Upper and Middle
Kittanning coal seams. This facility discharges into an UNT Grimes Run. Permit number
17960113 is permitted to mine in the Upper and Middle Kittanning, and Lower Freeport seams.
It is a strip and auger mine operation. While portions of this mining operation are in the Grimes
Run Watershed, all discharges are into Curleys Run. R S Carlin Inc. is in the process of
releasing its bonds in the area. They are not actively mining any part of the Grimes Run
Watershed. o

Al Hamilton Contracting Corp. (Al Hamilton) was permitted to re-mine in the headwaters region
of the watershed in the late 1970s (MDP # 4577SM8 ). It is not known who originally mined the
area or when it was started. The permitted area is in the Middle and Upper Kittanning coal
seams. The mined areas had been reclaimed to meet standards, but treatment of discharges was
discontinued in the late 1980s. PADEP issued a treatment order (Treatment Order 88-H-008);
however, Al Hamilton appealed the order to the Environmental Hearing Board and won the
appeal. PADEP continued to appeal the decision up to the PA Supreme Court, but the decision
was upheld. At the end of 1994, the Office of Surface Mining (OSM) issued a Federal Order to
Al Hamilton to treat the discharges (Smith, 2003). Treatment of the discharges can now only be
enforced OSM. ently. A i i d for bankruptcy and forfeited all
permits. The company no longer exists, however, the discharges on Grimes Run are being
treated (Kuzemchock, 2004).

AMD METHODOLOGY

A two-step approach is used for the TMDL analysis of AMD impaired stream segments. The
first step uses a statistical method for determining the allowable instream concentration at the
point of interest necessary to meet water quality standards. This is done at each point of interest
(sample point) in the watershed. The second step is a mass balance of the loads as they pass
through the watershed. Loads at these points will be computed based on average annual flow.

The statistical analysis described below can be applied to situations where all of the pollutant
loading is from nonpoint sources, as well as those where there are both point and nonpoint
sources. The following defines what are considered point sources and nonpoint sources for the
purposes of our evaluation; point sources are defined as permitted discharges or a discharge that
has a responsible party, nonpoint sources are then any pollution sources that are not point
sources. For situations where all of the impact is due to nonpoint sources, the equations shown
below are applied using data for a point in the stream. The load allocation made at that point will
be for all of the watershed area that is above that point. For situations where there are point
source impacts alone, or in combination with nonpoint sources, the evaluation will use the point
source data and perform a mass balance with the receiving water to determine the impact of the
point source.
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION il
1650 Arch Street
Philadelphia, Pennsylvania 19103-2029

Decision Rationale
Total Maximum Daily Loads
Sandy Creek Watershed
Clearfield County, Pennsylvania

For Acid Mine Drainage Affected Segments

Signed

Jon M. Capacasa, Director
Water Protection Division

Date:4/4/2007
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III. Background

The Sandy Creek Watershed area is approximately 17.3 square miles with the town of
Frenchville, PA located in the central, western side of the watershed. Sandy Creek flows about
ten miles south from its headwaters in Girard Township, Clearfield County to its confluence with
the West Branch Susquehanna River in Covington Township, Clearfield County. The
headwaters of Sandy Creek are located in a forested area upstream of coal areas.

Sandy Creek Watershed is dominated primarily by forested land, constituting 75.2
percent of the area. The northern half of the watershed is almost totally forested with the
headwaters of Sandy Creek beginning in Moshannon State Forest. Agriculture comprises 14.1
percent of the land use and is located along the western edge and middle section of the
watershed. Disturbed land (abandoned coal mines, quarries, etc.) comprises over ten percent of
the watershed. The majority of the mining that was done in the watershed is located below State
Route 879 towards the eastern side of the Sandy Creek Watershed.

The Sandy Creek Watershed is affected by pollution from AMD. This pollution has
caused high levels of metals and low pH in the mainstem of Sandy Creek and several of its
tributaries. About four miles of the mainstem of Sandy Creek are impaired, beginning at river
mile 4.06 and continuing downstream to its confluence with the West Branch Susquehanna
River. There are eight unnamed tributaries to Sandy Creek that are impaired by AMD.

Historical data shows that mining began in this area in the carly nineteenth century and
continued until the 1980s. The majority of mining done in the area was strip mining. Currently,
there is no mining activity in the watershed. The last two mining companies in the watershed
were Al Hamilton Contacting Co. and K & J Coal Co. Al Hamilton Contracting Co. (SMP#
17793169) released its final bond on October 6, 1997. The area has been reclaimed to meet
standards. Another bond for Al Hamilton Contracting Co. (SMP# 4577SM8) was forfeited on
September 30, 2003. Al Hamilton Contacting Co. has declared bankruptcy and no longer
exists. Discharges from this permit have alternated between being treated and not treated.
Currently, the discharges to Sandy Creek are being treated under a federal order.

K & J Coal Co., SMP# 4571BSM15, began mining in the watershed in the 1970s. It was
recommended the bond be forfeited when the discharge was not meeting standards. The mined
area had been reclaimed to meet standards. The bond was forfeited on February 2, 2003.
Treatment on the discharge after the bond forfeiture was discontinued because of low flow, with
larger discharges being located in the surrounding area (Mital, 2004). When SMP# 4571BSM135
was issued, very little bond was posted, leaving minimal bond to treat the discharge.

In 1931, the Pennsylvania Fish and Boat Commission (PFBC) (Sorenson, 1931) approved
Sandy Creek to be stocked with brook trout in the lower five miles. At that time brook and
brown trout, along with minnows were present in the creek (Sorenson, 1931). In 1975, the
PFBC reassessed Sandy Creek and removed 1.5 miles from the approved stocking length. The
creek was no longer stocked below Frenchville because of acidic water conditions from natural

4




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)

)
RICHARD L. WITHEY, and )
ZOE E. WITHEY, )
)
PLAINTIFFS, )

) No.04- 1712 -CD
V. )
)

AL HAMILTON CONTRACTING COMPANY, INC.;) IN EQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND )
MINING COMPANY; a Pennsylvania partnership; )
C. ALAN WALKER, an adult individual; and )
SUSAN W. KRINER; a adult individual, )
)
DEFENDANTS. )
CERTIFICATE OF SERVICE

[, Theron G. Noble, Esquire, attorney for Plaintiffs, does hereby certify that I served a true and
correct copy of the Plaintiff’s MOTION TO LIST FOR TRIAL AS TO ALL DEFENDANT*S
EXCLUDING AL HAMILTON CONTRACTING COMPANY, INC., , to the below indicated
person, being counsel of record for the defendants, this 6th_ day of _ August , 2008, via
United States Mail, first class, postage pre-paid as follows:

William C. Kriner, Esquire
P.O. Box 1425
Clearfield, PA 16830

Respectfully Submitted,

£

Therén %1; [%oble, Esquire

Ferraraccio & Noble
Attorney for Plaintiffs
301 E. Pine Street
Clearfield, PA 16830
(814)-375-2221
PA1D. No.: 55942
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IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY,
PENNSYLVANIA
(CIVIL DIVISION)

RICHARD L. WITHEY, and
ZOE E. WITHEY,

PLAINTIFFS,

V.

)
)
)
)
)  No.04-__1712 _ -CD
)
)
)

AL HAMILTON CONTRACTING COMPANY, INC.;
a Pennsylvania corporation, SHANNON LAND AND
MINING COMPANY; a Pennsylvania partnership;
C. ALAN WALKER, an adult individual; and

)
)
)
SUSAN W. KRINER; a adult individual, )
)
)

IN EQUITY AND AT LAW

DEFENDANTS.

RULE TO SHOW CAUSE

Now, this l 5 day of A““\V St , 2008, upon consideration of the attached MOTION
TO LIST FOR TRIAL AS TO ALL DEFENDANTS EXCEPT AL HAMILTON CONTRACTING
COMPANY, INC., a RULE is hereby issued upon all such Defendants to SHOW CAUSE why the
MOTION should not be granted. RULE RETURNABLE, for filing wrltten response, is set for the | a
day of‘ﬁgm_ 2008, and hearing will be held on the !!2 day of

Oc/\()be,( , 2008, commencingat {0 : QO a .M., Courtroom No. |, Clearfield
County Courthouse.

NOTICE

A PETITION HAS BEEN FILED AGAINST YOU IN COURT. IF YOU WISH TO DEFEND
AGAINST THE CLAIMS SET FORTH IN THE FOLLOWING PETITION YOU SHOULD DO SO BY
ENTERING A WRITTEN APPEARANCE PERSONALLY OR BY ATTORNEY AND FILING IN
WRITING WITH THE COURT YOUR DEFENSES OR OBJECTIONS TO THE MATTER SET FORTH
AGAINST YOU. YOU ARE WARNED THAT IF YOU FAIL TO DO SO THE CASE MAY PROCEED
WITHOUT YOU AND AN ORDER MAY ENTERED AGAINST YOU BY THE COURT WITHOUT
FURTHER NOTICE FOR RELIEF REQUESTED BY THE PETITION. YOU MAY LOSE RIGHTS
IMPORTANT TO YOU.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO NOT HAVE A
LAWYER OR CAN NOT AFFORD ONE, GO TO OR TELEPHONE THE OFFICE SET FORTH
BELOW TO FIND OUT WHERE YOU CAN GET LEGAL HELP.

Court Administrator
Second & Market Streets
Clearfield, PA 16830
(814)-765-2641

FILED <. .,
ﬁg /2?/\/ ble.

William A. Shaw
prothonotary/Clerk of Courts

By The Court,
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IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)
RICHARD L. WITHEY, and
ZOE E. WITHEY,
PLAINTIFFS,
No. 04-__1712 -CD
V.
AL HAMILTON CONTRACTING COMPANY, INC,; IN EQUITY AND AT LAW

a Pennsylvania corporation; SHANNON LAND AND :
MINING COMPANY; a Pennsylvania partnership;

C. ALAN WALKER, an adult individual; and

SUSAN W. KRINER; a adult individual

DEFENDANTS.
Type of Pleading:
NOTICE OF SERVICE
Filed By:
Plaintiffs
JURY TRIAL DEMANDED

Counsel of Record:

Theron G. Noble, Esquire
Ferraraccio & Noble

301 East Pine Street
Clearfield, PA 16830
(814)-375-2221
PALD.#: 55942

FILED

M /ﬂ;;gi.rﬂ é(

AUG 19 200842 cc

William A. Shaw é@
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IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)
)
RICHARD L. WITHEY, and )
ZOE E. WITHEY, )
)
PLAINTIFFS, )
)  No.04-_ 1712 -CD
v. )
)

AL HAMILTON CONTRACTING COMPANY, INC.;) IN EQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND )
MINING COMPANY; a Pennsylvania partnership; )

C. ALAN WALKER, an adult individual; and )

SUSAN W. KRINER; a adult individual, )

)

DEFENDANTS. )
CERTIFICATE OF SERVICE

I, Theron G. Noble, Esquire, attorney for Plaintiffs, does hereby certify that I served a true and
correct copy of the RULE TO SHOW CAUSE issued upon Plaintiff’s MOTION TO LIST FOR
TRIAL AS TO ALL DEFENDANT*S EXCLUDING AL HAMILTON CONTRACTING
COMPANY, INC,, , to the below indicated person, being counsel of record for the defendants,

this _18th_ day of _ August , 2008, via United States Mail, first class, postage pre-paid as
follows:

William C. Kriner, Esquire
P.O. Box 1425
Clearfield, PA 16830

Respectfully Submitted,

gy —> N

Theron G. Noble, Esquire
Ferraraccio & Noble
Attorney for Plaintiffs
301 E. Pine Street
Clearfield, PA 16830
(814)-375-2221

PA LD. No.: 55942




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and
ZOE E. WITHEY

Plaintiffs

Vs.

AL HAMILTON CONTRACTING COMPANY, INC; :

a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an
adult individual, and SUSAN W. KRINER, an
adult individual

Defendants

No. 04-1712-CD

Defendants' Answer to Plaintiffs’ Motion
to List for Trial as to all Defendants except
Al Hamilton Contracting Company

Filed on behalf of:
Defendants

Counsel of record for this

party:

William C. Kriner, Esquire

219 East Market Street
P. O. Box 1425
Clearfield, PA 16830
(814) 768-7893
PALD. # 15559

Counsel of record for
Plaintiffs:

Theron G. Noble, Esq.
301 East Pine Street
Clearfield, PA 16830
(814) 375-2221
PALD. # 55942

F
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William A. Shaw
Prothonotary/Clerk of Courm
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and No. 04-1712-CD
ZOE E. WITHEY :

Plaintiffs
VS.

AL HAMILTON CONTRACTING COMPANY
INC., a Pennsylvania corporation, SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an
adult individual; and SUSAN W, KRINER, an
adult individual;

s

Defendants

Defendants’ Answer To Plaintiff’s Motion to List for Trial as to All Defendants
Except Al Hamilton Contracting Company

1. That Defendant Al Hamilton Contracting Company [AHCC] filed a Petition
under Chapter 7 of the United States Bankruptcy Code in the United States Bankruptcy
Court for the Western District of Pennsylvania on July 23, 2008.

2. That by virtue of the bankruptcy filing the trial scheduled in this matter was
continued by Order of this Honorable Court dated July 24, 2008.

3. That the Order continuing this case dated July 24, 2008, required the Plaintiffs
to file a motion with the Honorable Court within twenty (20) days of July 24, 2008, "in
order to frame the Plaintiffs’ position that the Plaintiffs can proceed with jury trial against
the remaining Defendants in order that the Court may make further determination of the

issue.”




4. That in response to the Court’s Order, the Plaintiffs filed a motion styled
“Motion to List for Trial All Defendant's [sic] Excluding Al Hamilton Contracting
Company, Inc.” that included a Rule to Show Cause.

5. That the Honorable Court issued a Rule on the Defendants dated 13 August
2008, requiring a written response from the Defendants on or before 12 September 2008,
as to why the Plaintiffs’ Motion should not be granted.

6. That for the following reasons, the motion filed by the Plaintiffs should be

dismissed:

A. The bankruptcy case filed by AHCC is a liquidation case whereby AHCC will
no longer be a viable business entity.

That a Trustee has been appointed by the Bankruptcy Court.

That a meeting of the creditors was held on September 5, 2008.

o o @

That the Plaintiffs attended the September 5, 2008 meeting.

t

That the Trustee has determined that this is a "no asset case".

F. That the Trustee shall liquidate AHCC so that AHCC no longer exists as an
entity.

G. That AHCC is the only party to the Agreement upon which the Plaintiffs have
sued.

H. That the agreement between AHCC and the Plaintiffs is the only basis for the
2" Amended Complaint and there is no other document concerning the
responsibilities of the parties to each other [Deposition of Zoe Withey (ZW)
dated July 10, 2007, page 12, lines 7 &21].

. That with AHCC to be liquidated, there is no agreement in the first instance
for which litigation can be grounded.

J. The Plaintiffs’ 2" Amended Complaint pleads an oblique agency relationship
between AHCC and the other Defendants based on shared employees and
allied companies, but the foundational basis of the litigation is the agreement
with AHCC and the responsibilities under that agreement will be eliminated in
the bankruptcy.




F\‘!
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K. The Plaintiffs set forth in their motion two reasons for being permitted to
proceed as they request, to wit, [1] the Defendants have not filed cross
indemnification claims; and [2] an unverified claim that AHCC has previously
filed for bankruptcy.

L. That neither reason set forth by the Plaintiffs to permit re-listing the case for
trial is a basis for the Plaintiffs to be able to proceed while AHCC is under the
jurisdiction of the Bankruptcy Court.

M. That neither reason set forth by the Plaintiffs to permit re-listing the case for
trial is a basis for the Plaintiffs to be able to proceed under an agreement
which will no longer exist.

WHEREFORE, Defendants in the above caption matter request the Honorable
Court to deny the Plaintiffs' request to list the case for trial against all Defendants except

AHCC.

Respectfully submitted,

e Ol

William C. Kriner
Attorney for Defendants
P.O. Box 1425
Clearfield, PA 16830
814-768-7893

L. D. #15559
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and ;' No.04-1712-CD
ZOE E. WITHEY :

Plaintiffs
Vs,

AL HAMILTON CONTRACTING COMPANY,
INC., a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an

adult individual; SUSAN W, KRINER, an

adult individual;

Defendants

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Defendants’ Answer To Plaintiffs'
Motion to List for Trial as to All Defendants Except Al Hamilton Contracting Company
was served on the following by regular First Class United States mail on September

1], 2008:

Ferraraccio & Noble

Theron G. Noble, Esq.
301 East Pine Street
Clearfield, PA 16830
William C. Kriner, Esq.
Attorney for Defendants




IN THE COURT OF COMMOCN .PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL"DIVISION

RICHARD L. WITHEY and
ZOE WITHEY

VS. : NO. 04-1712-CD
AL, HAMILTON CONTRACTING, ET AL

ORDER

AND NOW, this 6th day of October, 2008, following
argument on the Plaintiffs' Motion to List for Trial as to All
Defendants Excluding Al Hamilton Contracting Company, Inc., it
is the ORDER of this Court that counsel for the parties supply
the Court with appropriate letter brief within no more than
fifteen (15) days from this date. Within no more than
twenty-five (25) days from this date, either party may supply

the Court with an additional brief in reply to that of the other

Yo

party.

BY THE COURT,

N

President Judge

jFlLED'wm
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William A. Shaw
Prothonotary/Clerk of Courts
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IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)
RICHARD L. WITHEY, and
ZOE E. WITHEY,
PLAINTIFES,
No. 04- 1712 -CD
V.
AL HAMILTCN CONTRACTING COMPANY, INC.; IN EQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND :
MINING COMPANY; a Pennsylvania partnership;
C. ALAN WALKER, an adult individual; and
SUSAN W. KRINER; a adult individual
DEFENDANTS.
Type of Pleading:
MOTION TO COMPEL
Filed By:
Plaintiffs
JURY TRIAL DEMANDED

Counsel of Record:

Theron G. Noble, Esquire
Ferraraccio & Noble

301 East Pine Street
Clearfield, PA 16830
(814)-375-2221

PA I.D.#: 55942

FILED*«
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- SUSAN W. KRINER,; a adult individual,

IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY,
PENNSYLVANIA

(CIVIL DIVISION) F I L E

RICHARD L. WITHEY, and
ZOEE. WITHEY,

\ s
No.04- 1712 -CD

PLAINTIFFS,
\Z

AL HAMILTON CONTRACTING COMPANY, INC.
a Pennsylvania corporation; SHANNON LAND AND
MINING COMPANY; a Pennsylvania partnership;
C. ALAN WALKER, an adult individual; and

IN EQUITY AND AT LAW

~

e N N A O N N N i

DEFENDANTS.

RULE TO SHOW CAUSE

st ;

Now, this ;2[ day of 0&"]’0W , 2008, upon consideration of the
attached MOTION TO COMPEL a RULE is hereby 1ssued upon the Defendants to

SHOW CAUSE why the MOTION should not be granted. RULE RETURNABLE, for

filing written response, is set for the |m’ day of NQ\J@,W\\CQV , 2008, and
hearing will be held on the \Q¥» dayof  Novesn ey , 2008,
commencingat 4 : HD , M., Courtroom No.1, Clearfield County
Courthouse.

NOTICE

A PETITION HAS BEEN FILED AGAINST YOU IN COURT. IF YOU WISH TO DEFEND
AGAINST THE CLAIMS SET FORTH IN THE FOLLOWING PETITION YOU SHOULD DO SO BY
ENTERING A WRITTEN APPEARANCE PERSONALLY OR BY ATTORNEY AND FILING IN
WRITING WITH THE COURT YOUR DEFENSES OR OBJECTIONS TO THE MATTER SET FORTH
AGAINST YOU. YOU ARE WARNED THAT IF YOU FAIL TO DO SO THE CASE MAY PROCEED
WITHOUT YOU AND AN ORDER MAY ENTERED AGAINST YOU BY THE COURT WITHOUT
FURTHER NOTICE FOR RELIEF REQUESTED BY THE PETITION. YOU MAY LOSE RIGHTS
IMPORTANT TO YOU.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO NOT HAVE A
LAWYER OR CAN NOT AFFORD ONE, GO TO OR TELEPHONE THE OFFICE SET FORTH
BELOW TO FIND OUT WHERE YOU CAN GET LEGAL HELP.

Court Administrator
Second & Market Streets am
Clearfield, PA 16830

o

(814)-765-2641
JuveE

UCT 21 2008 @

f'L A<
WuhamA haw
§ Prothonotary/Clerk of Courts

W
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IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY,

PENNSYLVANIA
(CIVIL DIVISION)
)
RICHARD L. WITHEY, and )
ZOEE. WITHEY, )
)
PLAINTIFFS, )
) No. 04-_ 1712 -CD
v. )
)
AL HAMILTON CONTRACTING COMPANY,INC.;) IN EQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND )
MINING COMPANY; a Pennsylvania partnership; )
C. ALAN WALKER, an adult individual; and )
SUSAN W. KRINER; a adult individual, )
)
DEFENDANTS. )

PLAINTIFF’S MOTION TO COMPEL ADDITIONAL DEPOSITION OF
DEFENDANT C. ALAN WALKER

AND NOW, comes the Plaintiffs, Richard L. Withey and Zoe E. Withey, by and
through their counsel of record, Theron G. Noble, Esquire, of Ferraraccio & Noble,
who avers as follows in support of their MOTION TO COMPEL:

1. This matter was scheduled for trial with jury selection scheduled for July, 2008.

2. At jury selection, then Defendant Al Hamilton Contracting Co., Inc., presented
documentation that it sought protection from the United States Bankruptcy Court.

3. Presently pending before this Court is a Motion to determine whether Plaintiffs can
proceed as to they remaining defendants and have this matter selected for jury trial this
coming January.

4. During argument on said motion, when Plaintiffs discussed this matter, the Court

determined it best to file a Motion to Compel as it would only be necessary to hear this

matter if it determined Plaintiffs were able to proceed with their case.




Eeity

5. That although Plaintiffs have deposed Defendant C. Alan Walker, they desire to take
his deposition again, in order to inquire about a bevy of information that has come
forward given former Defendant Al Hamilton Contracting Co., Inc.,’s bankruptcy filing.
6. That the issue Plaintiffs intend to proceed on as to the remaining defendants is that the
remaining Defendants were parties eo nominee (often referred to by the defense as “quasi
agencv™).

7. That the information that has surfaced because of Al Hamilton Contracting Co’s filing,
is relative and probative of such relationship between it and the other defendants.

8. That Plaintiffs have found no case law or statute which limits a defendant, or any other
witness, to only one deposition.

9. That counsel for defendants has indicated that it would be necessary for a Motion to
Compel in order to retake Defendant C. Alan Walker’s deposition.

WHEREFORE, Plaintiffs request that their MOTION TO COMPEL be
GRANTED and the Court ORDER the appearance of C. Alan Walker for another
deposition.

Respectfully Submitted,
....-—-—7‘")
Theron G. Nobl e, Esqulre
Ferraraccio & Noble
Attorney for Plaintiffs
301 E. Pine Street
Clearfield, PA 16830

(814)-375-2221
PALD. No.: 55942




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)

)
RICHARD L. WITHEY, and )
ZOE E. WITHEY, )
)
PLAINTIFFS, )

)  No.04- 1712 -CD
v, )
)

AL HAMILTON CONTRACTING COMPANY, INC.;) IN EQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND )
MINING COMPANY; a Pennsylvania partnership; )
C. ALAN WALKER, an adult individual; and )
SUSAN W. KRINER; a adult individual, )
)
DEFENDANTS. )
CERTIFICATE OF SERVICE

I, Theron G. Noble, Esquire, attorney for Plaintiffs, does hereby certify that I served a true and
correct copy of the MOTION TO COMPEL, to the below indicated person, being counsel of
record for the remaining defendants, this _16th_ day of _ October__, 2008, via United States
Mail, first class, postage pre-paid as follows:

William C. Kriner, Esquire
P.O. Box 1425
Clearfield, PA 16830

Respectfully Submitted,

Therén G. Noble, Esquire
Ferraraccio & Noble
Attorney for Plaintiffs
301 E. Pine Street
Clearfield, PA 16830
(814)-375-2221

PA LD, No.: 55942




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)

RICHARD L. WITHEY, and
ZOEE. WITHEY,

PLAINTIFFS,

V.

AL HAMILTON CONTRACTING COMPANY, INC,;
a Pennsylvania corporation; SHANNON LAND AND

MINING COMPANY; a Pennsylvania partnership;
C. ALAN WALKER, an adult individual; and
SUSAN W. KRINER; a adult individual

DEFENDANTS.

JURY TRIAL DEMANDED

SFILED no .

"‘f .55 um

0CT 27 2@
William A. Sha

No. 04-_@9@&’3’/01&}( of Courts

IN EQUITY AND AT LAW

Type of Pleading:

NOTICE OF SERVICE

Filed By:

Plaintiffs

Counsel of Record:

Theron G. Noble, Esquire
Ferraraccio & Noble

301 East Pine Street
Clearfield, PA 16830
(814)-375-2221

PA LD.#: 55942



IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)

)
RICHARD L. WITHEY, and )
ZOE E. WITHEY, )
)
PLAINTIFFS, )

) No.04- 1712 -CD
V. )
)

AL HAMILTON CONTRACTING COMPANY, INC.;) IN EQUITY AND AT LAW
a Pennsyivania corporation; SHAWWNNON LAND AND )
MINING COMPANY; a Pennsylvania partnership; )
C. ALAN WALKER, an adult individual; and )
SUSAN W, KRINER; a adult individual, )
)
DEFENDANTS. )
NOTICE OF SERVICE

L, Theron G. Noble, Esquire, attorney for Plaintiffs, does hereby certify that I served a true and
correct copy of the RULE RETURNABLE issued upon their MOTION TO COMPEL, to the
below indicated person, being counsel of record for the remaining defendants, this 24th_ day
of _ October , 2008, via United States Mail, first class, postage pre-paid as follows:

William C. Kriner, Esquire
P.O. Box 1425
Clearfield, PA 16830

Respectfully Submitted,

Therst G. Noble, Esquire

Ferraraccio & Noble
Attorney for Plaintiffs
301 E. Pine Street
Clearfield, PA 16830
(814)-375-2221
PALD. No.: 55942



CIVIL ACTION - IN EQUITY

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA E F , L E D

RICHARD L. WITHEY and
ZOE E. WITHEY

Plaintiffs

VS,

AL HAMILTON CONTRACTING COMPANY, INC ; :

a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an
adult individual; and SUSAN W. KRINER, an
adult individual

Defendants

NOV 10 2008

o / 2= [ ——
William A. Shaw

Defendants' Answer to Plaintiffs’ M%’gg}?n otary/Clerk of Courts

to Compel Additional Deposition of N (- @
Defendant C. Alan Walker

No. 04-1712-CD

Filed on behalf of:
Defendants

Counsel of record for this

party:

William C. Kriner, Esquire

219 East Market Street

P. O. Box 1425

Clearfield, PA 16830
(814) 768-7893

PALD. #15559

Counsel of record for
Plaintiffs:

Theron G. Noble, Esq.
301 East Pine Street
Clearfield, PA 16830
(814) 375-2221

PA LD. # 55942
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and No. 04-1712-CD
ZOEE. WITHEY :

Plaintiffs
Vs.

AL HAMILTON CONTRACTING COMPANY,
INC., a Pennsylvania corporation, SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an
adult individual; and SUSAN W. KRINER, an
adult individual;

Defendants

DEFENDANTS' ANSWER TO PLAINTIFFS' MOTION TO COMPEL
ADDITIONAL DEPOSITION OF DEFENDANT C. ALAN WALKER

NOW COME, the Defendants in the above captioned matter by and through their legal
counsel, William C. Kriner, Esquire, filing the following Answer to Plaintiffs' Motion to
Compel Additional Deposition of Defendant C. Alan Walker.

1. That the Defendant, C. Alan Walker, was deposed on July 9, 2007, in this matter.

2. That the Plaintiff's original complaint in this matter was filed in November of
2004.

3. That the case was placed on the trial list by the Plaintiffs.

4. That placing a case on the trial list requires certificate that discovery is complete

and the case is ready for trial [46 JDRCP 212.2(a)(1)].
5. That the parties had a pre-trial conference with the Court.

6. That one of the defendants in this matter, Al Hamilton Contracting Company
[AHCC], filed a Chapter 7 bankruptcy petition on 23 July 2008.

7. That the Plaintiffs allege that the bankruptcy petition of AHCC requires
Defendant C. Alan Walker to be deposed again "in order to inquire about a bevy

of information that has come forward given Defendant Al Hamilton Contracting
Co., Inc.'s bankruptcy filing".



©

8. The Plaintiffs further allege that "the information that has surfaced because of Al
Hamilton Contracting Co.'s filing is relative [sic] and probative of such
relationship between it and other defendants" based on the legal theory that the
remaining defendants were parties eo nomine to AHCC.

9. That for the following reasons, Defendant C. Alan Walker should not be
compelled to be deposed again:

a.

There is no indication of the capacity in which Mr. Walker is to be
deposed, as an individual defendant, as a partner in Shannon Land and
Mining Company or as an officer of AHCC.

The Motion indicates that the need for a deposition is because of
information in the bankruptcy petition of AHCC which requires a
"description with reasonable particularity the matters to be inquired
into..." [PaRCP 4007.1(¢)].

That the bankruptcy petition of AHCC filed on 23 July 2008 bears no
relevance or probative value to the eo nomine legal position concerning
any agency agreement between AHCC and other defendants in regard
to an agreement executed 17 years ago.

To require C. Alan Walker to be deposed without knowing the capacity
he is to be deposed and if as an officer of AHCC, not knowing the
particular matters to be inquired into, would cause unreasonable
annoyance, oppression, burden or expense to the deponent [PaRCP

4011(b)].

That where the case has been ongoing for 4 years, where the key events
in negotiating the contract which is the sole basis of the litigation took
place 17 years ago, where the case was once listed for trial, and where a
bankruptcy petition filed by AHCC only speaks to financial matters of the
petitioner within one year of the filing, any and all discovery in this case
should be prohibited.

WHEREFORE, Defendants request the Honorable Court to dismiss the Motion to
Compel testimony through deposition of C. Alan Walker.

H..

William C. Kriner
Attorney for Defendants
P. O. Box 1425
Clearfield, PA 16830
PALD. # 15559
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and : No.04-1712-CD
ZOE E. WITHEY :

Plaintiffs
VvS.

AL HAMILTON CONTRACTING COMPANY,
INC., a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an

adult individual; SUSAN W. KRINER, an

adult individual;

Defendants

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Defendants’ Answer to Plaintiffs'
Motion to Compel Additional Deposition of Defendant C. Alan Walker was served on the
following by regular First Class United States mail on November [(7 2008:

Theron G. Noble, Esq.

Ferraraccio & Noble
s .
Ul CI
WV V.Y

301 East Pine Street

Clearfield, PA 16830
William C. Kriner, Esq.
Attorney for Defendants




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

FILED s

RICHARD L. WITHEY and : N%/v : g oe.
ZOE E. WITHEY, : 25 2008 ‘%éb wy
Plaintiffs © 9 prothonotam/Clon of Gourts /“’“*"‘“*’”%)
. N/
vs. . NO.04-1712-CD e
AL HAMILTON CONTRACTING .

COMPANY, INC., a Pennsylvania corporation;
SHANNON LAND AND MINING COMPANY,
a Pennsylvania partnership; C. ALAN WALKER,
an adult individual; and SUSAN KRINER,

an adult individual.

Defendants

OPINION

On October 29, 2004 Richard L. Withey and Zoe E. Withey (collectively hereinafter
“Plaintiffs”) initiated a cause of action alleging breach of contract against Al Hamilton
Contracting Company, Inc.(hereinafter “AHCC”), Shannon Land and Mining Company
(hereinafter “Shannon”), C. Alan Walker (hereinafter “Walker”) and Susan Kriner (hereinafter
“Kriner”); (Collectively hereinafter “Defendants™). The Plaintiffs’ cause of action arises from
a November 11, 1991 agreement for the conveyance of surface right interest of the Fred Long
Farm, a track of land containing approximately 66 acres, located in Pike Township, Clearfield
County, (hereinafter “Fred Long Farm”). Plaintiff’s Second Amended Complaint, Exhibit A.
The Defendants’ businesses are engaged in coal mining operations. Immediately prior to jury
selection in the above captioned case, AHCC filed for bankruptcy under Chapter 7 of the

Bankruptcy Code in United States Bankruptcy Court, Western District of Pennsylvania.




Pursuant to 11 USC §362(a)(1), AHCC’s bankruptcy filing establishes an automatic stay of
certain collections and other actions against AHCC as a debtor. As a result, the jury selection
was cancelled. Now the Plaintiffs file a Motion to List for Trial as to All Defendants Except
Hamilton. The Defendants object to the Plaintiffs’ motion and request a dismissal of the case
against remaining Defendants: Shannon, Walker and Kriner.

The Plaintiffs are owners of a 1.14 acre tract of land located in Pike Township,
Clearfield County (hereinafter “ Pike Township Tract”). Plaintiffs and Defendants entered into
an agreement to mine the Pike Township Tract. The Defendants sought to mine the entire
stretch of the Pike Township Tract for coal, however, the Plaintiffs’ primary residence was
located on the Pike Township Tract. Consequently, the Plaintiffs and the Defendants agreed to
have a new residence built on the Fred Long Farm for the Plaintiffs in exchange for the right to
mine for coal on the entire Pike Township Tract, including the location of the Plaintiffs’
primary dwelling. Additionally, the parties agreed that Defendants would contract to build the
new dwelling, pay the property tax and transfer ownership of the Fred Long Farm and thevnew
dwelling upon the completion of all mining activities on the Pike Township Tract.

As previously mentioned, befendant AHCC filed for bankruptcy on July 23, 2008, a
day before the set date for jury selection. Subsequently, the Plaintiffs motioned this Court to
re-list for trial the remaining Defendants, excluding AHCC. The Defendants object to the
Plaintiffs’ motion to re-list for trial all Defendants excluding AHCC because AHCC was the
only named party to the 1991 written agreement with the Plaintiffs. The Defendants argues
that the Plaintiffs cannot pursue a trial for breach of contract against the remaining Defendants
because AHCC was the sole signee to the 1991 agreement regarding Fred Long Farm and as

such, AHCC is the primary Defendant. Further, the Defendants contend that the listing of the




remaining Defendants, excluding AHCC, amounts to an inappropriate discontinuance and, in
addition, the automatic stay from the US Bankruptcy Court precludes a trial, even against the
remaining the Defendants.

This Court disagrees with the Defendants’ arguments. Although AHCC has filed for
bankruptcy and has attained an automatic stay against litigation as a debtor in this case, such
status does not extend to this Court’s jurisdiction over remaining Defendants Walker, Kriner
and Shannon. The remaining Defendants have not filed for bankruptcy and are therefore not
privy to the 11 USC §362(a)(1) automatic stay. Moreover, the nature of the Plaintiffs’ claim

against the Defendants is that of several liability. No Defendant was joined by another

| Defendant pursuant to Pennsylvania Rules of Civil Procedure rules of joinder. No Defendant

is seeking claims of contribution and/or indemnification from the other Defendants. There
exists no primary or secondary liability amongst the Defendants. Each Defendant’s liability is
independent of the other, as it would be if the Plaintiffs had been sued each separately.

The Plaintiffs contend that the Defendants entered into a de fucto joint venture with
regards to the mining of the Plaintiffs properfy, Pike Township Tract. “A joint venture is an
association of persons or corporations who by contract, express, or implied, agree to engage in
a common enterprise for their mutual profit. The essential elements of a joint venture are: (a)
a joint proprietary interest in, and a right to mutual control over, the enterprise; (b) a
contribution by each of the parties of capital, materials, services or knowledge; and (c) a right
to participate in the expected profits.” Richardson v. Walsh Const. Co., 334 F.2d 334,
336 (3" Cir. 1964). Walker is the only officer, director and shareholder of AHCC but is also

1

partner with Kriner with respect to Shannon.” Hence, AHCC and Shannon are similarly

owned and controlled entities. All Defendants are involved with the mining of Pike Township

! Walker and Kriner are brother and sister.




Tract. Shannon mines the Fred Long Farm and presently owns all interest in the land,
including the new dwelling where the Plaintiffs reside. The nature of the Defendants’
relationship with each other affords the Plaintiffs the opportunity to establish liability against
the Defendants collectively and individually.

Finally, the Defendants purport that the Plaintiffs motion to re-list all the Defendants
except AHCC for trial is in essence a discontinuance and violates the rules of voluntary
discontinuance pursuant to Pa.R.C.P. § 229:

(a) A discontinuance shall be the exclusive method of voluntary termination of
an action, in whole or in part, by the plaintiff before commencement of the
trial.

(b) (1) Except as otherwise provided in subdivision (b)(2), a discontinuance
may not be entered as to less than all defendants except upon the written
consent of all parties or leave of court after notice to all parties.

| A voluntary discontinuance is the willing cessation of a case prior to trial for reasons
unrelated to the merit of the cause of action by the plaintiff. /d. Here, the Plaintiffs have not
willingly sought to withdraw their case against AHCC. Federal law pursuant to 11 USC §3621
éupcrceded Plaintiffs’ claim against AHCC. Presently, the Plaintiffs are precluded from
seeking liability against AHCC as a debtor because of the automatic stay issued by US
Bankruptcy Court. The remaining Defendants Walker, Kriner, and Shannon have shared and
separate liabilities that are not subject to the AHCC automatic stay. AHCC’s bankruptcy
process may require a lengthy period before being resolved. Discontinuing the Plaintiffs’ case,
until AHCC bankruptcy is completed, may create further harm and create statute of limitation

issues. A denial of the Plaintiffs’ motion to re-list would create a miscarriage of justice as the

remaining Defendants have arguably incurred liability independent of AHCC. The Plaintiffs’




Motion to re-list all Defendants except AHCC does not constitute a voluntary discontinuance
pursuant to Pa.R.C.P. § 229.

ORDER

AND NOW this 24™ day of November 2008, upon consideration of the record, the
parties oral arguments and supporting briefs it is the Order of this Court that the Plaintiffs’
Motion to List for Trial as to All Defendants Except Hamilton be and is hereby GRANTED.

This case is hereby listed for Jury Selection on January 6, 2009 at 9:00 a.m. Courtroom
No. 1, Clearfield City Courthouse.

It is the further ORDER of this Court that the Plaintiffs’ Motion to Compel filed
October 17, 2008 be GRANTED. The Plaintiffs shall be permitted to a second deposition of

C. Alan Walker.

BY THE COURT,

FREDRIC J. AMMERMAN
sident Judge
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IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)
RICHARD L. WITHEY, and
ZOE E. WITHEY,
PLAINTIFFS,
No.04- 1712 -CD
V.
AL HAMILTON CONTRACTING COMPANY, INC; IN EQUITY AND AT LAW
a Pennsylvania corporation; SHANNON LAND AND :
MINING COMPANY; a Pennsylvania partnership;
C. ALAN WALKER, an adult individual; and
SUSAN W. KRINER,; a adult individual
DEFENDANTS.
Type of Pleading:
NOTICE OF SERVICE
Filed By:
Plaintiffs
JURY TRIAL DEMANDED

Counsel of Record:

Theron G. Noble, Esquire
Ferraraccio & Noble

301 East Pine Street
Clearfield, PA 16830
(814)-375-2221
PALD#: 55942

5
FILEL Ve
#170

William A Sh
Prothonotary/Clerk of Courts




AN

IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA
(CIVIL DIVISION)
)
RICHARD L. WITHEY, and
ZOE E. WITHEY,

PLAINTIFFS,
No. 04-__ 1712 -CD

V.

)

)

)

)

)

)

)
AL HAMILTON CONTRACTING COMPANY, INC.;) IN EQUITY AND AT LAW

a Pennsylvania corporation; SHANNON LAND AND )

MINING COMPANY; a Pennsylvania partnership; )

C. ALAN WALKER, an adult individual; and )

SUSAN W. KRINER; a adult individual, )

)

)

DEFENDANTS.

CERTIFICATE OF SERVICE

I, Theron G. Noble, Esquire, attorney for Plaintiffs, does hereby certify that I served a true and
correct copy of the NOTICE OF DEPOSITION, to the below indicated person, being counsel of
record for the remaining defendants, this _4th  day of December_ _, 2008, via United States
Mail, first class, postage pre-paid as follows:

William C. Kriner, Esquire
P.O. Box 1425
Clearfield, PA 16830

Respectfully Submitted,

p /[éﬁ ——._

Theron G. Noble, Esquire
Ferraraccio & Noble

Attorney for Plaintiffs

301 E. Pine Street

Clearfield, PA 16830
(814)-375-2221

PA L.D. No.: 55942




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

RICHARD L. WITHEY and ZOE E. WITHEY,

No. 04-1712-CD
Plaintiffs ’

Vs,
AL HAMILTON CONTRACTING COMPANY, INC
¢ Pennsyivania corporation: SHANNON LAND AND
MINING COMPANY, a Pennsylvania partnership;
C. ALAN WALKER, an adult individual; and SUSAN
KRINER, an adult individual,
Defandants

%* * * * * * * * *

ORDER

ANC NOW, this 15" day of December, 2008, in accord with this Court’s Order of
Ncvemrber 24, 2008, jury selection in the above-captioned matter is scheduled for
January 6, 2009 at 9:00 a.m. Jury trial is scheduled for March 30, 31 and April 1, 2009

commencing at 9:00 a.m. each day in Courtroom No. 1 of the Clearfield County

Courthcuss.

BY THE COURT,

DRIC I AMMERMAN
resident Judge

FILERsn
ot ¥ Mg Mobk

‘4( f/LQ(
William A. Shaw
7 Prothonotary/Clerk of Courts @
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)
ELIZABETH CARMELLA and
ANGELO L. CARMELLA, I LE D;{D
Plaintiffs DEC 30 2008
. (o) Py
vs. No. 2008-00204 CD. % IO
Prothonotary/Clerk of Courts

KRISTI L. CLARK, »
. Defendant

3

Type of Pleading: Motion to Continue
Jury Selection and Trial

Filed on behalf of: Elizabeth Carmella
and Angelo L. Carmella, Plaintiffs
Counsel of Record for this party:
HOPKINS HELTZEL LLP

DAVID J. HOPKINS, ESQUIRE
Attorney at Law

Supreme Court No. 42519

LEA ANN HELTZEL, ESQUIRE
Attomney at Law
Supreme Court No. 83998

100 Meadow Lane, Suite 5
DuBois, Pennsylvania 15801

(814) 375-0300
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)
ELIZABETH CARMELLA and
ANGELO L. CARMELLA,
Plaintiffs
Vs. : No. 2008-00204 C.D.
KRISTI L. CLARK,
Defendant

MOTION TO CONTINUE JURY SELECTION AND TRIAL

NOW COMES Plaintiffs, Elizabeth Carmella and Angelo L. Carmella, by and through
their attorneys, Hopkins Heltzel, LLP and files the within motion to continue jury selection and
trial:

l. Plaintiffs Elizabeth Carmella and Angelo L. Carmella are husband and wife who
reside at 1051 South Main Street, DuBois, Pennsylvania.

2. Defendant is Kristi L. Clark who resides at 1047 River Road, Olanta,
Pennsylvania.

3. This case arises from an automobile accident that occurred in 2006.

4, The case is scheduled for jury selection on January 6, 2009 with trial to
commence on January 8, 2009 and January 9, 2009.

5. Plaintiffs are senior citizens. Elizabeth Carmella is 82 years of age. They spend
their winters in Florida.

6. When the matter was placed on the trial list and jury selection scheduled, counsel

~ for Plaintiffs did not realize Plaintiffs would be out of the state.



'

7. Plaintiffs are unable to make travel arrangements back to Pennsylvania for jury
selection and trial. Their house is closed for the winter.
8. Counsel for Plaintiffs has consulted with the attorney for the defendant who

consents to a continuance of jury selection and the trial to the next trial term.

WHEREFORE, Plaintiffs respectfully requests this Honorable Court continue jury

selection and trial to the next trial term.

David J. Hopk¥ns
Attorney for Plaintiffs




IN THE COURT OF COMMON PLEAS CF CLEARFIELD COUNTY, PENNSYLVANIA
(CIVIL DIVISION)

ELIZABETH CARMZ=LLA and
ANGELO L. CARMELLA,
Plaintiffs

Vs. : No. 2008-00204 C.D.

KRISTI L. CLARK,
Defendant

CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that a true and correct copy of the foregoing Motion to
Continue Jury Selzction and Trial filed on bzhalf of the Plaintiffs, was forwarded on the 30" day
of December, 2008, 5y facsimile [849-4656] to:

John C. Dennison, II, Esquire
Dennison, Dennison & Harper
293 Main Street
Brookville, PA 15825

Navid J. Hopkins, Esquire\f\

Attorney for Plaintiffs




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)

ELIZABETH CARMELLA and
ANGELO L. CARMELLA, :

Plaintiffs :

VS, : No. 2008-00204 C.D. F” LED

KRISTI L. CLARK, : QEE:Z 30 2008

Defendant : : 5 liam A Shaw” m

Prothonotary/Clerk of Couy
ORDER
ZY)

AND NOW this F0 day of December, 2008, upon consent of counsel for Plaintiffs and
counsel for Defendant, it is ORDERED and ADJUDGED that Plaintiffs’ Motion to Continue
Jury Selection and Trial is hereby granted and jury selection and trial of this matter are continued

to the next trial term.

BY THE COURT,

NS

JUDGE
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and : No. 04-1712-CD

ZOE E. WITHEY : ' F
: ? CQ
Plaintiffs T Lﬁ] UB /
: liam A. Shaw
VS. : PmmOV:étlary/Clel’k of Coum;

AL HAMILTON CONTRACTING COMPANY,
INC., a Pennsylvania corporation; SHANNON
LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an
adult individual; and SUSAN W. KRINER, an
adult individual;

Defendants

JOINT MOTION FOR SETTLEMENT

NOW COMES, the Plaintiffs and Defendants by and through their respective
legal counsel Motioning the Court to issue an Order settling the case in the above
captioned matter, as follows:

1. That the Defendants shall pay to the Plaintiffs the sum of $100,000.00, in the following
manner:

a. The sum of $25,000.00 within ten [10] days of the signing and entering of the
Order attached to this Joint Motion; and

b. The sum of $25,000.00 each on the ninetieth [90™ ] day; on the one hundred
eightieth [180™] day and on the two hundred seventieth [270"] day after the date of the
first payment hereunder, for a total payment under [a] and [b] herein of $100,000.00.

2. That the Defendants shall withdraw any and all objections filed to the Estate of Fred

Long, deceased, within ten [10] days of the signing and entering of the Order attached to
this Joint Motion.

3. That Defendant Shannon Land and Mining Company shall convey to the Plaintiffs an
85% interest in and to the oil and gas lying in, under and upon the 66 acres known as the
Fred Long Farm, which shall be generally warranted by the Defendants and which shall

be free and clear of all leases, assignments, pledges, liens and encumbrances, within ten

[10] days of the signing and entering of the Order attached to this Joint Motion.

4. That the signing and entering of the Order attached to this Joint Motion shall settle, end
and discontinue the above captioned case with prejudice.



5. In the event a Defendant or Defendants violate the Order, whether or not such
violation is intentional or not, and a Defendant fails to deliver to Plaintiffs any portion of
the consideration of this Settlement in the matter set forth herein, then Defendants, jointly
and severally, shall be liable to Plaintiffs for their costs and expenses, including
reasonable attorney's fees, to enforce the terms of the Order and to obtain any other relief

as damages upon a Motion to Enforce Settlement, or otherwise, irregardless of Paragraph
4 hereof.

Respectfully submitted,

2.

_—"TheronG. éoble, Esquire
AttoWe/ for the?ai;tiffs

William C. Kriner, Esquire
Attorney for the Defendants
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
' CIVIL ACTION - IN EQUITY

RICHARD L. WITHEY and No. 04-1712-CD
ZOEE. WITHEY :

Plaintiffs ' Fﬂ H_ E D Je G,da?;:

; AT vobur

AL HAMILTON CONTRACTING COMPANY, : { . Neble
; ion- . William A. Shaw A7
INC., a Pennsylvania corporation; SHANNON : Prothontan/Clerk of Courts ﬂl)

LAND AND MINING COMPANY, a Pennsyl-
vania partnership; C. ALAN WALKER, an
adult individual; and SUSAN W. KRINER, an
adult individual;

Defendants

COURT ORDER

NOW, this C}I‘M\ day of January, 2009 after consideration of the Joint Motion for

Settlement presented by the parties hereto, it is hereby ORDERED and DECREED as
follows:

1. That the Defendants shall pay to the Plaintiffs the sum of $100,000.00, in the following
manner:

a. The sum of $25,000.00 within ten [10] days of the entering of this Order; and

b. The sum of $25,000.00 each on the ninetieth [90™] day; on the one hundred
eightieth [180™] day and on the two hundred seventieth [270™ day after the date of the
first payment hereunder, for a total payment under [a] and [b] herein of $100,000.00.

2. That the Defendants shall withdraw any and all objections filed to the Estate of Fred
Long, deceased, within ten [10] days of the entering of this Order.

3. That Defendant Shannon Land and Mining Company shall convey to the Plaintiffs an
85% interest in and to the oil and gas lying in, under and upon the 66 acres known as the
Fred Long Farm, which shall be generally warranted by the Defendants and which shall

be free and clear of all leases, assignments, pledges, liens and encumbrances, within ten

[10] days of the entering of this Order.

4. That the entering of this Order shall settle, end and discontinue the above captioned
matter with prejudice.

5. Inthe event a Defendant or Defendants violate this Order, whether or not such
violation is intentional or not, and a Defendant fails to deliver to Plaintiffs any portion of
the consideration of this Settlement in the matter set forth herein, then Defendants, jointly



and severally, shall be liable to Plaintiffs for their costs and expenses, including
reascnable attorney's fees, to enforce the terms of this Order and to obtain any other relief
as damages upon a Motion to Enforce Settlement, or otherwise, irregardless of Paragraph
4 herzof.

BY THE COURT,

(#u(,@u,

PJU
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IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA
i (CIVIL DIVISION)

RICHARD L. WITHEY, and :
ZOE E. WITHEY, |

PLAINTIFFS,
No. 04- 1712 -CD
V.
! AL HAMILTON CONTRACTING COMPANY, INC.; IN EQUITY AND AT LAW
E a Pennsylvania corporation; SHANNON LAND AND :
‘ MINING COMPANY; a Pennsylvania partnership;
C. ALAN WALKER, an adult individual; and
| SUSAN W. KRINER; a adult individual : |
| DEFENDANTS.
Type of Pleading:
PRAECIPE TO LIST |
FOR JURY TRIAL
Filed By: ’
Plaintiffs ‘
|
JURY TRIAL DEMANDED |

_ Counsel of Record:

Theron G. Noble, Esquire
Ferraraccio & Noble

301 East Pine Street
Clearfield, PA 16830
(814)-375-2221 ’
PA LD.#: 55942 !

;—E&P AMoce_
13 ZUUB @

William A_ Shaw
Prothonotary/Clerk of Courts




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY,
PENNSYLVANIA
(CIVIL DIVISION)

RICHARD L. WITHEY, and
ZOE E. WITHEY,

PLAINTIFFS,

No. 04-_ 1712 -CD
v.

AL HAMILTON CONTRACTING COMPANY, INC;
a Pennsylvania corporation; SHANNON LAND AND
MINING COMPANY; a Pennsylvania partnership;
C. ALAN WALKER, an adult individual; and
SUSAN W. KRINER; a adult individual,

IN EQUITY AND AT LAW

.
N N Nt e N N N N N N N S

DEFENDANTS.

PRAECIPE TO LIST FOR TRIAL

To: William A. Shaw, Prothonotary
Date: May 12,2008

I, Theron G. Noble, Esquire, counsel for Plaintiff, does hereby certify that in the above
captioned matter, (i) pleadings are closed; (ii) there is no outstanding discovery requests;
and (iii) attempts to amicably resolve this matter have failed or would be non-productive.
Therefore, request is hereby made that the same be placed on the jury trial list and listed

for a two (2) trial days.
Respectfully Submitted,

Theéon;"z(;. Noble, Esquire

Attorney for Plaintiff
Ferraraccio & Noble
301 East Pine Street
Clearfield, PA 16830
(814)-375-2221
PALD. No.: 55942




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)

)
RICHARD L. WITHEY, and )
ZOEE. WITHEY, )
)
PLAINTIFFS, )

) No.04- 1712 -CD
V. )
)

AL HAMILTON CONTRACTING COMPANY, INC.;) IN EQUITY AND AT LAW

a Pennsylvania corporation; SHANNON LAND AND ) '
MINING COMPANY; a Pennsylvania partnership; )
C. ALAN WALKER, an adult individual; and )
SUSAN W. KRINER; a adult individual, )
)
DEFENDANTS. )
CERTIFICATE OF SERVICE

I, Theron G. Noble, Esquire, attorney for Plaintiffs, does hereby certify that I served a true and
correct copy of the Plaintiff’s PRAECIPE TO LIST FOR JURY TRIAL, to the below indicated
person, being counsel of record for the defendants, this _12th  day of May__, 2008, via
United States Mail, first class, postage pre-paid as follows:

William C. Kriner, Esquire
P.O. Box 1425
Clearfield, PA 16830

Respectfully Submitted,

- TS, —
Theron G/Noble, Esquire
Ferraraccio & Noble
Attorney for Plaintiffs
301 E. Pine Street
Clearfield, PA 16830
(814)-375-2221
PA 1D. No.: 55942
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FERRARACCIO & NOBLE
301 East Pine Street
Clearfield, PA 16830
(814) 765-4990
(814) 375-2221 @ ,;ﬁz P
: (814) 765-9377 TN
Hon. Fredric, J. Ammerman, PJ ' | 4
Court of Common Pleas \
Clearfield County Courthouse D

2nd and Market Streets
Clearfield, PA 16830
Qctober 16, 2008

Re: Withey v. Al Hamilton Contracting Co.. Inc.;
04-1712-CD
Letter Brief

Dear Judge Ammerman:

Please accept this as Plaintiff's letter brief in support of their pending motion to
proceed to list this matter for trial. As the Court will recall, Defendant Al Hamilton
Contracting Co., Inc., announced at jury selection in July that it had sought bankruptcy
protection. The Court requested that Plaintiffs file some motion to sort out the status of
the remaining case, which Plaintiffs timely did.

Oral argument was beard on October 6th, following which the Court asked counsel to
submit briefs.

In that the Court is very well aware of the underlying facts, since the parties have been
before the Court numerous times, including summary judgment, we shall only state as
follows:

Summary Judgment was denied on most issues ptior to the matter being listed for the
July term of Court. The defendants which included, besides Al Hamilton Contracting
Co., Inc., Shapnon Land and Mining and its remaining partners. Plaintiffs have asserted
liability against all the parties in that they are parties ¢o nominee to the 1991 contract.

The remaining defendants, i.¢. all defendants except Al Hamilton, argue two grounds
as to why Plaintiffs can not proceed. Defendants first insist that the motion to list for trial
is in essence an effective discontinuance since Plaintiffs have elected to proceed without
Al Hamilton. Defendants also contend that they are subject to the automatic stay which
Al Hamilton received upon its bankruptey filing.

Defendant have failed to supply any legal support for either argument to date.
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Page 2

Re: Withey v. Al Hamilton, et.al.
October , 2008

that anything they did amounts to a discontinuance
in that they have at all times attempted to move this case forward. The Bankruptcy laws
jmposed an inability to proceed as to Defendant Al Hamilton. In fact, if Al Hamilton’s
bankruptey action is dismissed, Plaintiff’s impediment to proceed would be lifted. Soin
fact, Plaintiffs have pot discontinued even as to Al Hamilton let alone the remaining
defendants who have asserted such discontinuance.

Plajntiffs are simply flabbergasted

Remaining defendants also insist they are subject to Al Hamilton’s automatic stay.
As noted at argument, the defendants did not join each as other as defendants, have not

sought contribution or indemnity from each other. As such, Plaintiff are also at 2 loss t0
understand how Hamilton’s automatic stay encompasses the other defendants. The
automatic stay afforded to a debtor through bankruptcy proceedings, only applies to

debtors. 11 U.S.C. §362. If in fact the other defendants feel entitled to such stay, it

should be them who petition the bankruptcy court for such relief. )

However, Plaintiff can show that at least pursuant to Pennsylvania law that when one
the remaining

defendant seeks bankruptcy protection, a case may proceed as to

defendants. Grossv.J OLINS-MANVILLE CORP, et.al.; 600 A.2d 558 (1991).

In short, the defendants bave provided absolutely no legal support for their

aintiffs can not proceed as t0 them.

proposition that Pl
With regards, [ am
Sincerely,
Théron G, Noble, Esquite —
to/TGN w.encl.

ce: William C. Krinet, Esquire
Mr. and Mrs. Richard L. Withey

@oos



William C. Kriner
Law Office

E-Mail: krinerlawoffice@verizon.net
219 East Market Street
P. O. Box 1425

Clearfield, PA 16830
Telephone 814-768-7893

October 20, 2008

The Honorable Fredric J. Ammerman
President Judge

Clearfield County Court House

1 North Second Street

Clearfield, PA 16830

Re: Richard L. Withey and Zoe E. Withey v. Al Hamilton Contracting
Company, Inc.; Shannon Land and Mining Company; C. Alan
Walker and Susan W. Kriner — No. 04-1712-CD

Dear Judge Ammerman:

On July 23, 2008, Defendant Al Hamilton Contracting Company [AHCC] filed a
Petition for Bankruptcy under Chapter 7 of the United States Bankruptcy Code in the
United States Bankruptcy Court for the Western District of Pennsylvania. On July 24,
2008, the Honorable Court continued the case and issued an Order requiring the Plaintiffs
to file a motion within twenty [20] days “in order to frame the Plaintiffs’ position that the
Plaintiffs can proceed with jury trial against the remaining defendants in order that the
Court may make further determination of the issue”.

In response to the Court’s Order, the Plaintiffs timely filed a motion styled
“Motion to List for Trial All Defendant’s [sic] Excluding Al Hamilton Contracting
Company, Inc.” The Defendants filed a timely answer and a hearing was held on the
motion on October 6, 2008. At the conclusion of the hearing, the Court ordered letter
briefs to be filed. This brief is to comply with that Order.

The Plaintiffs' motion asserted two reasons why they should be able to proceed by
listing the case again for trial against all defendants except AHCC. The first was that no
defendant had joined, or in any manner sought indemnification or any other relief from,
any other defendant [Paragraph 7 of the Plaintiffs’ Motion]. The second was that AHCC
had previously sought bankruptcy protection [Paragraph 8 of the Plaintiffs’ Motion].
There was not offered any substantive legal or procedural basis for the re-listing of the
case for trial while AHCC is in bankruptcy, is a party to the litigation and the only
signatory to the contract on which the litigation is based.




The Defendants argue that the Honorable Court cannot grant the motion filed and
re-list the case for jury trial for two reasons, one legal and the other procedural. Legally,
the Plaintiffs cannot proceed because of the automatic stay provisions of the federal
bankruptcy act. Under the act, the filing of a bankruptcy petition operates as a stay of:

(a) (1) the commencement or continuation, including the issuance or employment
of process, of a judicial, administrative, or other action or proceeding against
the debtor that was or could have been commenced before the commencement
of the case under this title, or to recover a claim against the debtor that arose
before the commencement of the case under this title.

11 USC Section 362 (a) (1)

In addition, subsection (a) (6) stays...any act to collect, assess, or recover a claim
against the debtor that arose before the commencement of the case under this title. 11
USC Section 362 (a) (6).

The bankruptcy code halts and prohibits litigation in this case. That is why the
Court acted properly in continuing the case on July 24. And, that is why the case cannot
now go forward in the Court of Common Pleas of Clearfield County. Simply, it is
proscribed legally. The agreement that is the only basis of the Plaintiffs’ claim is with
AHCC. None of the other defendants are signatories to the agreement. As per the
depositional testimony of one of the Plaintiffs, there is no other document concerning the
responsibilities of the parties to each other [Deposition of Zoe Withey dated July 10,
2007, page 12, lines 7 & 21].

The continuation of the judicial proceeding in the Court of Common Pleas after
the filing of a bankruptcy petition by AHCC, where the basis of the litigation is a contract
signed solely by AHCC, is a violation of the legal stay [11 USC Section 362(a)(1)]. And,
continuing the litigation would be an act to collect, assess or recover a claim under the
agreement of AHCC that arose before the bankruptcy petition in contravention of the stay
[11 USC Section 362(a)(6)].

At argument on the motion, Plaintiffs argued that proceeding only against the
other defendants would not violate the stay. After all, it is reasoned, the other parties are
not covered by the stay. Commencing in 2004 with the first complaint filed in this matter,
and in the subsequent two complaints, the Plaintiffs have consistently pled an agency
relationship between AHCC and the other defendants. The argument is that AHCC
somehow acted as the agent of other defendants in the case.

While a discussion of agency is beyond the scope of this brief, and the
responsibility of the Plaintiffs to prove, it is clear that if AHCC was an agent for a
principal it was through the negotiation and execution of the 1991 agreement under
which AHCC was the only party. And, even if AHCC was determined to be an agent they
still could be liable under the agreement either as the sole party in interest or from an
agency standpoint. This is recognized by the pleadings of the Plaintiffs that seek joint and
several liability against all defendants. It is this potential liability of AHCC that is



eliminalted by the bankruptcy proceeding and why continued litigation is barred in this
matter.

A second reason for not granting the motion of the Plaintiffs is a procedural one.
The Plaintiffs desire to list this case for trial against all defendants except AHCC. There
is no valid procedural basis for doing such. AHCC is a defendant in this matter. The only
way they will not continue to be a defendant is to have a discontinuance filed as to
AHCC. As stated in Rule 229 (a):

A discontinuance shall be the exclusive method of voluntary termination of an
action, in whole or in part, by the plaintiff before the commencement of the trial.

And, while a discontinuance may be filed as to less than all defendants in some
circumstances, as the Note to Rule 229 explains:

A plaintiff who asserts a cause of action ex contractu and joins as a defendant
persons liable to the plaintiff in different capacities may not discontinue as to a

defendant primarily liable without discontinuing as to all defendants secondarily
liable. Rule 2231(e).

In this case, filing the motion as the Plaintiffs did is an attempt to proceed against
less than all defendants, which is attempt to terminate the action against AHCC without
obtaining a discontinuance which is not permitted under the Rules. And, because this is a
contract case where Plaintiffs have joined as defendants all those alleged to be liable to
the Plaintiffs by virtue of an alleged breach of the 1991 contract [See Rule 2229 (d)], the
case must be discontinued against all defendants. This is the clear and unequivocal
meaning of Rule 2231 (e) referred to above and here stated in full:

Iftwo or more defendants are joined under Rule 2229 (d), the plaintiff shall not
be permitted to discontinue or enter a nolle prosequi or a voluntary nonsuit as to
any defendant primarily liable to the plaintiff unless the plaintiff also does so as
to all defendants secondarily liable to the plaintiff for the default of such
defendant.

The motion filed by the Plaintiffs is for the purpose of proceeding against all
defendants except AHCC. The Plaintiffs cannot merely “abandon” the case against
AHCC. The only method for terminating the case against AHCC is by discontinuance.
And, because this is a contract case where the Plaintiffs have joined several defendants
alleging liability to them by virtue of beach of the 1991 agreement executed by AHCC
alone, the case can only be discontinued against all defendants under the Rules of Civil
Procedure.

"1t is pled in the motion that one reason why the Plaintiffs can proceed in this matter is because no
defendants made cross claims against other defendants. Not only is that not a reason for granting the
motion, it is also irrelevant to liability in an agent/principal situation. If AHCC was an agent for another
defendant there are many agency principles where they could be liable jointly, severally or alone. This is
why litigation cannot proceed as the Plaintiffs have proposed.



For all the reasons set forth herein, the motion of Plaintiffs in this matter should

be denied.
W/ yourso/é\/‘/\/—‘ ‘

William C. Kriner

cc: Theron G. Noble, Esq.
(w/enclosure)
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William C. Kriner
Law Office

E-Mail: krinerlawoffice@verizon.net
219 East Market Street
P. Q. Box 1425

Clearfield, PA 16830 D/

] B .
Telephone 814-768-7893 Fax 814-768-7895

COPRY

October 20, 2008

The Honorable Fredric J. Ammerman
President Judge

Clearfield County Court House

1 North Second Street

Clearfield, PA 16830

Re: Richard L. Withey and Zoe E. Withey v. Al Hamilton Contracting
Company, Inc.; Shannon Land and Mining Company; C. Alan
Walker and Susan W, Kriner — No. 04-1712-CD

Dear Judge Ammerman:

On July 23, 2008, Defendant Al Hamilton Contracting Company {AHCC] fileda
Petition for Bapkruptcy under Chapter 7 of the United States Bankruptcy Code in the
United States Bankruptey Court for the Western District of Pennsylvania. On July 24,
2008, the Honorable Court continued the case and issued an Order requiring the Plaintiffs
1o file a motion within twenty [20] days “in order to frame the Plaintiffs’ position that the
Plaintiffs can proceed with jury trial against the remaining defendants in order that the
Court may make further determination of the issue”.

In response to the Court’s Order, the Plaintiffs timely filed a motion styled
“Motion to List for Trial All Defendant’s [sic] Excluding Al Hamilton Contracting
Company, Inc.” The Defendants filed a timely answer and a hearing was heid on the
motion on October 6, 2008. At the conclusion of the hearing, the Court ordered letter
briefs to be filed, This brief is to comply with that Order.

The Plaintiffs' motion asserted two reasons why they should be able to proceed by
listing the case again for trial against all defendants except AHCC. The first was that no
defendant had joined, or in any manner sought indemnification or any other relief from,
any other defendant [Paragraph 7 of the Plaintiffs’ Motion]. The second was that AHCC
had previously sought bankruptey protection [Paragraph 8 of the Plaintiffs’ Motion].
There was not offered any substantive legal ot procedural basis for the re-listing of the
case for trial while AHCC is in bankruptcy, is a party to the Jitigation and the only
signatory to the contract on which the litigation is based.
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The Defendants argue that the Honorable Court cannot grant the motion filed and
re-list the case for jury trial for two reasons, one legal and the other procedural. Legally,
the Plaintiffs cannot proceed because of the automatic stay provisions of the federal
bankruptey act. Under the act, the filing of a bankruptcy petition operates as a stay of:

(@) (1) the commencement or continuation, including the issuance or emplaoyment
of process, of a judicial, administrative, or other action or proceeding against
the debror that was or could have been commenced before the commencement
of the case under this title, or to recover a elaim against the debtor that arose
before the commencement of the case under this title.

11 USC Section 362 (a) (1)

In addition, subsection (a) (6) stays...any act to collect, assess, or recover a claim
against the debtor that arose before the commencement of the case under this title. 11
USC Section 362 (a) (6).

The bankruptcy code halts and prohibits litigation in this case. That is why the
Court acted properly in continuing the case on July 24, And, that is why the case cannot
now go forward in the Court of Common Pleas of Clearfield County. Simply, it is
proscribed legally. The agreement that is the only basis of the Plaintiffs’ claim is with
AHCC. None of the other defendants are signatories to the agreement. As per the
depositional testimony of one of the Plaintiffs, there is no other document concerning the
responsibilities of the parties to each other [Deposition of Zoe Withey dated July 10,
2007, page 12, lines 7 & 21},

The continuation of the judicial proceeding in the Court of Common Pleas after
the filing of a bankruptcy petition by AHCC, where the basis of the litigation is a contract
signed solely by AHCC, is a violation of the legal stay {11 USC Section 362(a)(1)]. And,
continuing the litigation would be an act to collect, assess or recover a claim under the
agreement of AHCC that arose before the bankruptcy petition in contravention of the stay
[11 USC Section 362(a)(6)].

At argument on the motion, Plaintiffs argued that proceeding only against the
other defendants would not violate the stay. After all, it is reasoned, the other parties are
not covered by the stay. Commencing in 2004 with the first complaint filed in this matter,
and in the subsequent two complaints, the Plaintiffs have consistently pled an agency
relationship between AHCC and the other defendants. The argument is that AHCC
somehow acted as the agent of other defendants in the case.

While a discussion of agency is beyond the scope of this brief, and the
responsibility of the Plaintiffs to prove, it is clear that if AHCC was an agent for a
principal it was through the negotiation and execution of the 1991 agreement under
which AHCC was the only party. And, even if AHCC was determined to be an agent they
still could be liable under the agreement either as the sole party in interest or from an
agency standpoint. This is recognized by the pleadings of the Plaintiffs that seek joint and
several liability against all defendants. It is this potential liability of AHCC that is
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eliminalted by the bankruptcy proceeding and why continued litigation is barred in this
matter.

A second reason for not granting the motion of the Plaintiffs is a procedural one.
The Plaintiffs desire to list this case for trial against all defendants except AHCC. There
is no valid procedural basis for doing such. AHCC is a defendant in this matter. The only

way they will not continue to be a defendant is to have a discontinuance filed as to
AHCC. As stated in Rule 229 (a):

A discontinuance shall be the exclusive method of voluntary termination of an
action, in whole or in part, by the plaintiff before the commencement of the trial.

And, while a discontinuance may be filed as to less than all defendants in some
circumstances, as the Note to Rule 229 explains:

A plaintiff who asserts a cause of action ex contractu and joins as a defendant
persons liable to the plaintiff in different capacities may not discontinue as 1o a
defendant primarily liable without discontinuing as to all defendants secondarily
liable. Rule 2231(e).

In this case, filing the motion as the Plaintiffs did is an attempt to proceed against
less than all defendants, which is attempt to terminate the action against AHCC without
obtaining a discontinuance which is not permitted under the Rules. And, because this is a
contract case where Plaintiffs have joined as defendants all those alleged to be liable to
the Plaintiffs by virtue of an alleged breach of the 1991 contract [See Rule 2229 (d)], the
case must be discontinued against all defendants. This is the clear and unequivocal
meaning of Rule 2231 (e) referred to above and here stated in full:

If two or more defendants are joined under Rule 2229 (d), the plaintiff shall not
be permitted to discontinue or enter a nolle prosequi or a voluntary nonsuit as to
any defendant primarily liable to the plaintiff unless the plaintiff also does so as
to all defendants secondarily liable to the plaintiff for the default of such
defendant.

The motion filed by the Plaintiffs is for the purpose of proceeding against all
defendants except AHCC. The Plaintiffs cannot merely “abandon” the case against
AHCC. The only method for terminating the case against AHCC is by discontinuance.
And, because this is a contract case where the Plaintiffs have joined several defendants
alleging liability to them by virtue of beach of the 1991 agreement executed by AHCC
alone, the case can only be discontinued against all defendants under the Rules of Civil
Procedure.

' 1t is pled in the motion that one reason why the Plaintiffs can proceed in this matter is because no
defendants made cross claims against other defendants. Not only is that not a reason for granting the
motion, it is also irr¢levant to liability in an agent/principal situation. If AHCC was an agent for another
defendant there are many agency principles where they could be liable jointly, severally or alone. This is
why litigation cannot proceed as the Plaintiffs have proposed.
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For all the reasons set forth herein, the motion of Plaintiffs in this matter should

A

William C. Kriner

cc: Theron G. Noble, Esq.
(w/enclosure)
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FERRARACCIO & NOBLE
301 East Pine Street
Clearfield, PA 16830
(814) 765-4990 ~ Q
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Ny, ) .
Hon, Fredric, J. Ammerman, PJ
Court of Common Pleas D
Clearfield County Courthouse

7nd and Market Streets

Clearfield, PA 16830
October 22, 2008

Re: Withey v. Al Hamilton Contracting Co.. Inc.;
04-1712-CD
Reply Letter Brief

Dear Judge Ammerman:

Just wanted to drop a quick note in response to Mr. Kriner’s recently submitted letter
brief. He continues to insist that Mr. and Mrs. Withey are seeking liability against the
remaining defendants under some type of agency relationship. Plaintiffs have always
asserted that the other defendants were parties to the agreement €0 nominee, not as
agents. Keeping in mind that Defendant Shannon Land and Mining owned the land

promised to the Witheys by defendant in limbo Hamilton, it is the only construction of
the 1991 contract which makes sense, unless Mr. C. Alan Walker, who signed the
agreement, intended t0 defraud the Witheys at the time of the agreement.

It is also again noted that the remaining defendants have failed to supply any legal
authority that either (i) the automatic stay does so apply to the remaining defendants; or

(i) Plaintiffs have effectively discontinued this action as to defendant in limbo Hamilton.
With regards, [ am

Sincerely,

A

./‘TT'CIeron G. Noble, Esquire

/TGN
cc: William C. Kriner, Esquire
Mr. and Mrs. Richard L. Withey
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William C. Kriner
Law Office

E-Mail: krinerlawoffice@verizon.net
219 East Market Street
P. O. Box 1425
Clearfield, PA 16830
Telephone 814-768-7393 Fax 814-768-7895

October 29, 2008 REC EKVED
OCT 3. 2305

Court Administrator's
QOffice

Dan Nelson, Court Administrator
Office of Court Administrator
Clearfield County Court House
Clearfield, PA 16830

Re: Richard L. Withey, et ux v. Al Hamilton Contracting Company, et al.
No. 04-1712-CD

Dear Sir;

Enc.osed find a response to Plaintiffs' letter brief of October 16, 2008, in the above
matter. I have forwarded a copy to the attorney for the Plaintiffs, Mr. Noble.

Ve ly ouro -
William&@géer
WCK:jrr

Enclosure

cc: Theron G. Noble, Esq.
(w/enclosure)
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William C. Kriner
Law Office

E-Mail: krinerlawoffice@verizon.net
219 East Market Street
P. O. Box 1425
Clearfield, PA 16830

October 29, 2008

The Honorable Fredric J. Ammerman
President Judge

Clearfield County Court House

1 North Second Street

Clearfield, PA 16830

Re:  Richard L. Withey and Zoe E. Withey v. Al Hamilton Contracting
Company, Inc.; Shannon Land and Mining Company; C. Alan
Walker and Susan W. Kriner - No. 04-1712-CD

Dear Judge Ammerman:

This serves as a response to the Plaintiffs' letter brief dated October 16, 2008, in
accordance with your Order of 6 October 2008.

To begin with, the Plaintiffs assert, as they have from the inception of this case
that the non signatory defendants are liable to the Plaintiffs based on the legal theory of
eo nomine. That is a Latin phrase that means “by or under that name.” The theory is that
even if not parties to the agreement, the signatory to the agreement, Al Hamilton
Contracting Company [AHCC] was acting on behalf of the other defendants in
negotiating and signing the 1991 agreement.

Specifically, § 23 of the Plaintiffs’ original complaint, which was replicated in
both amended complaints, reads as follows:

23. That Hamilton and others associated with Shannon acted as Shannon’s agent,
disclosed or undisclosed, binding Shannon to the 1991 agreement, making Shannon a
party eo nominee [sic] to the 1991 agreement.

Note that AHCC is alleged to have acted as Shannon’s agent, thereby binding Shannon
eo nomine. The legal theory eo nomine requires an agency relationship to be established.
In other words, the actions of AHCC prior to the execution of the agreement in 1991,
which the parties agree is the only basis of the litigation, created a relationship in which
AHCC was acting by or under the name of the other defendants.

However, it is clear that none other than AHCC signed the agreement. And, the
Plaintiffs have steadfastly alleged and argued that AHCC and others not signatories to the
agreement are jointly and severally liable to Plaintiffs. How can the Plaintiffs pursue

Fax 814-768-7895



other parties unless they pursue AHCC which is either primarily liable or jointly liable
with others for which it acted as agent? How can the Plaintiffs pursue a principal/agency
tact without exposing AHCC to liability directly if a jury finds no agency or as a
responsible party in an agency relationship? These are the very exposures that are
protected by the automatic stay of the Bankruptcy Court.

It is not that a stay has to be extended to other parties. The problem is that this
case involves AHCC in some way or form that can translate into potential liability. They
are the only signatory to the agreement. Either they acted alone in entering into the
agreement, or on behalf of themselves and others. Whatever the relationship might be, it
leads to a claim against AHCC that is prohibited by the stay.

The Plaintiffs also argue that the case of Gross v. Johns-Manville Corp, et al, 410
Pa. Super. 486, 600 A.2d 558 (1991), shows that the case at bar can continue against the
non-bankrupt defendants. In Gross, William Gross was a marine machinist employed by
the Philadelphia Navel Shipyard from 1962-1983. During his employment, Mr. Gross
was exposed to asbestos. He filed a lawsuit for personal injuries on account of that
exposure to asbestos. Footnote #2 indicates that “[tJhe automatic stay provisions of the
Bankruptcy Code, 11 USC §362, ef sec, are currently in effect” for three of the
defendants. Plaintiffs assert Gross is dispositive here.

The present case is not a case sounding in Tort, as pleading was required before
unified pleading forms in civil actions. Gross is litigation based on a claim of negligence
against the defendants in exposing Mr. Gross to asbestos. Here we have a contact case
where there is only one signatory to the contract and the question is whether the contract
was breached by a party responsible under the contract. Gross is not applicable in a
contract case.

Without plowing old ground, we refer to page 3 of our letter brief dated October
20, 2008. The Rules of Civil Procedure cited in our prior brief [229; 2231] are indicative
of why a contract case such as this is different from a personal injury case. It is not
permissible under the rules to fail to pursue the primarily liable party [in this case AHCC,
the only signatory to the contract] in a contract case while pursuing the case against other
parties allegedly liable under the contract. Proceeding as the Plaintiffs propose in a
contract case is impossible under the Pennsylvania Rules of Civil Procedure.

For all the reasons set forth in the October 20, 2008 letter brief, as well as in this
letter brief, the Motion of the Plaintiffs in this matter should be denied.

\Y% ly yours,

Ml

William C. Kriner

cc: Theron G. Noble, Esq.




