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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

SWISHER CONTRACTING, INC.,
Plaintiff
No. 2004-1754 -CD

Vs

KENNETH J. RISHEL and SONS
INC.,

* ¥ ¥ Ok F HF * Kk *

*

Defendant
Type of Pleading: Complaint For
Declaratory Judgment

Filed on Behalf of: Plaintiff

Coungel of Record for this Party:
CHRIS A. PENTZ, Esquire

Supreme Court I.D. # 39232
207 East Market Street

P. O. Box 552

Clearfield PA 16830

814 765-4000
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

SWISHER CONTRACTING, INC., *
Plaintiff *
*

Vs * No. 2004- -C.D.
*
*
KENNETH J. RISHEL and SONS, *
INC., *
Defendant *

NOTICE
You have been sued in Court. If you wish to defend

against the claims set forth in the following pages, you
must take action on or before November 22, 2004 by entering
a written appearance personally or by attorney and filing
in writing with the Court your defenses or objections to
the matter set forth against you. You are warned that if
you fail to do so the case may proceed without you and an
order may be entered against you by the Court without
further notice for relief requested by the Petitioner or
Movant. You may lose rights important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF
YOU DO NOT HAVE A LAWYER OR CANNOT AFFORD ONE, GO TO OR
TELEPHONE THE OFFICE SET FORTH BELOW TO FIND OUT WHERE YOU
CAN GET LEGAL HELP.

Office of Court Administrator
Clearfield County Courthouse
1 North Second Street
Clearfield PA 16830

814 765-2641, Ext. 5982



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

SWISHER CONTRACTING, INC., *
Plaintiff

*

No. 2004 - C.D.
vSs

KENNETHJ J. RISHEL AND SONS,

INC., *
Defendant

COMPLAINT FOR DECLARATORY JUDGMENT

1. The Plaintiff is Swisher Contracting, Inc., a
corporation organized and existing under the laws of the
Commonwealth of Pennsylvania, having its principal place of
business at P. O. Box 1223, Clearfield, Pennsylvania.

2. The Defendant is Kenneth J. Rishel and Sons, Inc.,
believed to be a corporation organized and existing under the
laws of the Commonwealth of Pennsylvania, having its principal
place of business at 1229 Turnpike Avenue, Clearfield
Pennsylvania.

3. By deed dated March 21, 2003 and recorded in the
Recorder’'s Office of Clearfield County to Instrument # 200304498,
Michael A. Cimino conveyed a certain piece or parcel of land
located in Lawrence Township, Clearfield County, Pennsylvania to
Barbara A. Jones, Diane C. Caddy and Tina M. Dick. Copy of said
deed is attached hereto and marked Exhibit “A” and incorporated
herein by reference as though set forth in full.

4. On January 1, 2004, Plaintiff entered into separate

Lease Agreements with Barbara A. Jones, Diane C. Caddy and Tina



M. Dick for the purpose of obtaining the right for mining and
removal of coal under the property described in Exhibit “A”
attached hereto. Copies of the Leases are attached hereto and
collectively marked Exhibit “B” and incorporated herein by
reference as though set forth in full.

5. The Plaintiff believes and therefore avers that on or
about January 19, 2004 Barbara A. Jones, Diane C. Caddy and Tina
M. Dick were contacted by the Defendant to obtain a coal lease on
the property set forth in Exhibit “A”.

6. The Plaintiff believes and therefore avers that the
Defendant was advised by Barbara A. Jones, Diane C, Caddy and
Tina M. Dick that the property in question was subject to a lease
in favor of the Plaintiff.

7. Barbara A. Jones, Diane C. Caddy and Tina M. Dick
requestéd permission from Plaintiff to lease two (2) acres of the
property covered by Plaintiff’s Lease.

8. The Plaintiff gave its permission to Barbara A. Jones,
Diane C. Caddy and Tina M. Dick to lease the two acres in
question to the Defendant.

9. Barbara A. Jones, Diane C. Caddy and Tina M. Dick
entered into a Lease Agreement with Kenneth K. Rishel and Sons,
Inc. dated January 19, 2004 a copy of which is attached hereto
and marked Exhibit “C”, and incorporated by reference as though
set forth in full.

11. The Lease Agreement of January 19, 2004 between Barbara

A. Jones, Diane C. Caddy and Tina M. Dick and the Defendant



encompassed the entire tract of land which had been previously
leased to the Plaintiff.

12. The Plaintiff believes and therefofe avers that Barbara
A. Jones, Diane C. Caddy and Tina M. Dick did not intend to lease
the entire tract to the Defendant.

13. The Defendant was fully aware of plaintiff’s Leases with
Barbara A. Jones, Diane C. Caddy and Tina M. Dick for the entire
parcel at the time Defendant obtained its Lease.

14. The Plaintiff no longer consents to the Defendant

leasing any of the property in question.

WHEREFORE, Plaintiff prays for entry of a judgment

declaring that the Leases between Barbara A. Jones, Diane C.
Caddy and Tina M. Dick dated January 19, 2004 be declared null

and void.

Respectfully submitted this ,é.Jg day of ,Zﬂ JALAN éi/i/ , 2004.

il

is A. Pentz
Attorney foxr Plaiftiff




VERIFICATION

I, LEONARD SWISHER, Sr., President, verify that the statements

made in this Complaint are true and correct. I understand that false
statements herein are made subject to the penalties of 18 Pa.C.S.

§4904 relating to unsworn falsification to authorities.

ottoo e hnnd Sk

Date Swisher Contracting, Inc.
by Leonard Swisher, Sr.
President
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MADE thisvﬁ day of March, 2003, by and between MICHAEL A. CIMINO, a
single adultof 11 Apple Street, Clearfield, Pennsylvania 16830; (hereinafter
"GRANTOR")

A
N
D

DIANE CADDY, a single individual, of 511 East Fifth Street, Clearfield,
Pennsylvania, 16830, BARBARA A. JONES, a single individual, of 212 Poplar Avenue,
Clearfield, Pennsylvania 16830 and TINA DICK, a married individual, of 203 Spring Hill
Circle, Oakland, Maryland 21550, as equal Tenants in Common: (hereinafter
"GRANTEES").

WITNESSETH:

That in consideration of One ($1.00) Dollar, the receipt whereof is hereby
acknowledged, the said GRANTOR does hereby grant and convey to the said
GRANTEES, the following description:

ALL those certain lots or pieces of ground, together with improvements
thereof, situate in the Township of Lawrence, County of Clearfield and State of
Pennsylvania, bounded and described as follows:

THE FIRST THEREOF: BEGINNING at a hickory on line of land formerly of Hugh
and James Orr, now owned by Nick Nicewonger; thence by land formerly of Alice
Dale, now owned by Blair L. Ogden and Stella Thompson Ogden, East Fifty (50)
perches to a post; thence by land formerly of Martin Nichols, Jr., now owned by
Blair L. Ogden and Stella Thompson Ogden, One hundred thirty (130) perches to
stones in line of land formerly owned by Thomas Lanich, now owned by Frank
Williams; thence West Fifty (50) perches to White Pine; thence North by land
formerly of Hugh and James Orr, now owned by Gaston LeBlanc and Vance Weich,
One hundred thirty (130) perches to place of beginning. CONTAINING THIRTY-
EIGHT (38) ACRES and allowance.

THE SECOND THEREOF: BEGINNING at a hickory corner in the line of Orr or
Butler lands; thence along said Orr or Butler lands North six degrees and thirty-five
minutes East One hundred ninety-three (193) feet to the middie of the public road
leading from Mt. Zion to Clearfield; thence by the middle of said public road the
following courses and distances: North seventy-five degrees and five minutes East
One hundred eighty-one (181) feet; South seventy-seven degrees and twenty
minutes East Two hundred ninety-five (295) feet; South sixty-six degrees East One
hundred seventy-nine and six-tenths (179.6) feet, South forty three degrees fifty six
minutes East Two hundred seventy-five (275) feet to the line of Blair Ogden land;
thence along the line of Blair Ogden land North eighty three degrees and twenty

EXHIBIT "A"




five minutes West eight hundred forty-four (844) feet to a hickory corner and the
place of beginning. CONTAINING three and seventy four one-hundredths (3.74)
Acres.

BEING the same premises conveyed to the Grantor by deed dated June 5,
2002 and recorded June 5, 2002 at Clearfield County Instrument Number
200208883.

THIS DEED IS A TRANSFER FROM FATHER TO DAUGHTERS AND
EXEMPTED FROM PENNSYLVANIA REAL ESTATE TRANSFER TAX.

AND the GRANTORS will SPECIALLY WARRANT AND FOREVER DEFEND the
property hereby conveyed.

This document may not sell, convey, transfer, include or insure the title to the coal and right
of support underneath the surface land described or referred to herein, and the owner or owners of
such coal may have the complete legal right to remove all of such coal, and, in that connection,
damage may result to the surface of the land, and any house, building or other structure on or in
such land. The inclusion of this notice does not enlarge, restrict or modify any legal rights or estates
otherwise created, transferred, excepted or reserved by this instrument.

NOTICE

In accordance with the provisions of "The Bituminous Mine Subsidence and Land
Conservation Act of 1966", I/We, the undersigned, hereby certify that I/'We know and
understand that I/We may not be obtaining the right of protection against subsidence
resulting from coal mining operations and that the purchase property may be protected
from damage due {o mine subsidence by a private contract with the owners of the
economic interest in the coal. I/We further certify that this certification is in a print style
contrasting with that in the deed proper and is preceded by the word "notice" printed in
large print above.

Witness:

This day of March, 2003.

2
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IN WITNESS WHEREOF, the GRANTOR has caused these presents to be
properly executed on the day and year first written above.

Witness:

WML O Ermco

Michael A. Cimino

AFEIDAVIT

STATE OF PENNSYLVANIA
:SS
COUNTY OF CLEARFIELD

BEFORE ME, the undersigned officer, personally appeared MICHAEL A. CIMINO,
who being duly sworn according to law deposes and say that they are the persons whose
names are subscribed to the foregoing instrument and that they executed the same for
the purposes contained therein.

IN WITNESS WHEREOF, | have hereunto set my hand and ofﬂaal seal thls

2>" day of March, 2003, R,

NOTARIAL SEAL
HOLLY A. BRESSLER, Notary Public
Clearfield Boro, Clearfield Co., PA
My Commission Expires Sept. 12 2006

CERTIFICATE OF ADDRESS
|, hereby certify that the correct address of the GRANTEES is as follows:

511 East Fifth Street,
Clearfield, Pennsylvania, 16830

By: Peter F. Smith, Esquire
Attorney for the Grantees
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AGREEMENT

THIS AGREEMENT OF LEASE is made and entered into the
Fics]  dayof . Junvar) ,Jo|  between Barbaie A Twrs

whose address is__.J2 ﬁoplar que Clravdield  fa L7230

parties of the first part, hereinafter referred to as “LESSORS",

ND

SWISHER CONTRACTING, INC., a Pennsylvania corporation, whose address is
P.O. box 1223, Clearfield, Pennsylvania 16830, party of the second part,
hereinafter referred to as “LESSEE".

WITNESSETH:

1. GRANT OF MINING RIGHTS: For and in consideration of the
sum of One Hundred Dollars ($100.00) cash in had paid, the receipt of which is
hereby acknowledged, and in consideration of the rents, royailties, agreements,
convenants and stipulations hereinafter contained to be paid, kept and performed
by Lessee, Lessors do hereby lease, demise and let unto the Lessee for the
purpose of mining and removing the merchantable and profitable mineable coal
there from upon the term, convenants, and conditions, and provisions hereinafter
stated, all of the surface and all mining rights appurtenant there that Lessors own
and possess in, under and upon that certain parcel of land, situated and located

in C\e&mﬁe\c’ county, Pennsylvania, (the “leased premises”),

which parcel of land is more fully described in Exhibit “A” , which is attached
hereto and made a part hereof. Lessors hereby grant Lessee the exclusive right
to mine said coal by the surface mining method and further grant the right of

ingress, egress, and regress into, through and upon the Leased premises for the

EXHIBIT "B"



purpose of examining, searching, prospecting, drilling, and mining said coal; the
preparing storing and removing the same, together with the right to use and
occupy so much of the Leased premises for roads, ditches, pipes, soil banks or
stock piles, or other improvements that may be necessary or convenient for the
removal of said coal and overburden. The lessee shall, during the term of this
agreement, have a free right of way at anytime to transport coal, supplies,
machinery, equipment, and other improvements to and from a public highway
necessary or convenient for removal of said coal from the subject properties or
from other lands owned or leased by Lessee. Additionally, lessee my exercise
the aforesaid rights without any liability thereon, including streams, springs, and
wells: timber or intervening stratra, roads, or otherwise on Leased Premises.

2, LESSORS' WARRANTY OF TITLE: Lessors hereby
represent and warrant that they are seized of good and marketable title to the
Leased Premises, free of any liens or encumbrances which would interfere with
the mining operations herein contemplated, and that so long as they Lessee shall
perform his covenants and agreements hereunto set forth, Lessee shall enjoy
quiet and peaceful possession of the Leased Premises. Lessors further
represent and warrant that they have the full power to legal authority to enter into
this -agreement.

3. CONDUCT OF LESSEE’S MINING OPERATIONS: Lessee
shall work and mine the Leased Premises in a workmanlike manner and shall
comply with the laws of the Commonwealth of Pennsylvania and of the United
States of America, now existing or hereafter passed, regulating the management
and operation of coal mines.

4. TONNAGE ROYALTY: Lessee does hereby covenant and
agree that it will pay as tonnage royalty to Lessors, a sum equal to Yé
for mineral rights and 46 for surface rights per net ton of two
thousand (2,000) pounds for all coal mined and removed from the Leased
Premises during the term hereof or during any exte_nsion thereof.  Such
payments shall be made on the 30" day of each month for all coal mined and

removed from the Leased Premises during the previous calendar month and



such payments shall be accompanied by certified truck scale weight statement
showing the weight of all coal shipped from the Leased Premises during such
monthly period. It is expressly understood and agreed by and between the
parties hereto that lessee shall not be required to mine, remove, ship, or pay for
coal, which in his sole judgment, is not merchantable, and profitably mineable.

5. LESSORS' RIGHT OF INSPECTION: Lessors shall have the
right at all reasonable times at there own risk to enter Lessee’s mining operations
for themselves, their agents, or employees for the purpose of examining,
inspecting and surveying such operations upon the Leased Premises.

6. TAXES: Lessors shall pay all taxes levied and assessed
against the Leased Premises, it being provided that if Lessors shall fail to pay
taxes, Lessee may at this option make payments to Lessors under the terms
hereof Lessee shall pay during the term of this agreement all taxes levied or
assessed upon all improvements placed upon the Leased Premises by Lessors
upon the coal mined and removed from the Leased Premises by Lessee.

7. LESSEE'S INDEMNIFICATION OF LESSORS: Lessee does
hereby covenant and agree that it will protect and save harmless Lessors from
any claims or demands for damages to persons or property that my arise as a
direct result of Lessee’s mining operations upon the Leased Premises.

8 DEFAULT: Failure by Lessee to perform or comply with any of
the terms, provisions or conditions of this Agreement, express or implied, shall
not automatically terminate this agreement nor render it null and void. In case of
default by Lessee, Lessors shall notify Lessee in writing of such default and
Lessee shall have a period of ninety (90) days after Lessee’s receipt of such
notice within which to commence action to cure such default and, except as
otherwise provided herein, if action to cure such default shall not have been
commenced bye Lessee within such ninety (90) days period, Lessors my
terminate this agreement. However, Lessee shall have only 10 days after
Lessee’s receipt of written notice from Lessors of lessee’s failure to pay royalties

when due within which to cure such default, except if the amount of any royalty



payment is in dispute, then such failure of Lessee to pay the disputed royalty
shall be dealt within the manner provided in Section 10 of this Agreement

9 DISPUTE AS TO ROYALTY PAYMENTS: In case of suit,
adverse claims, dispute, or questions as to ownership of any payments, or some
part thereof, to be made by Lessee under this agreement Lessee may delay or
suspend payment thereof, or the part thereof in doubt, without interest, and shall
not be held in default or payment thereof until such suit, claims, dispute or
questions has been finally disposed of, and Lessee shall have sixty (60) days
after being furnished at Lessee’s principal place of business with written notice
thereof and the original instrument or a certified copy or copies thereof, or after
being furnished with proofs sufficient, in the Lessee's opinion to settle such
questions, within which to make payment. In the event of a dispute as listed
above, the Lessee shall put all payments due Lessors into an escrow account

until such dispute is settled to the satisfaction of the parties involved.

10. TERM AND EFFECTIVE DATE: This Agreement of Lease
shall become effective as of the date hereof and shall continue in full force and
affect for a period of five (5) years thereafter or until all of the merchantable and
profitably mineable coal that can be mined and removed therefrom whichever
shall occur last. It being provided, however, that Lessee may at any time during
the term thereof, terminate this Agreement of Lease by giving the Lessors thirty
(30) days written notice thereof prior to the date of such termination.

11. LESSEE’S RIGHT OF RE-ENTRY: Upon the completion of
surface mining operations hereunder and termination of this Agreement, Lessee
shall have the right to re-enter the leased Premises without liability and to
continue in possession thereof for such period of time as may be necessary or
required in order to comply with the laws and regulations of the commonwealth of
Pennsylvania and the United Sates of America concerning the reclamation and
revegetation of the Leased Premises.

12. FORCE MAJEUR: Any obligations of Lessee hereunder shall

be suspended during such period as lessee is rendered unable, in whole or in



part, from complying therewith by strikes, lockouts, riots, insurrections, sever
weather, storms, floods, fires, plant shutdowns, unusual mining conditions, faults
in coal seams, damage to or destruction of plant, machinery, equipment or
facilities, accidents, governmental laws, rules or regulations, orders or actions of
any governmental agency, acts of god, or any other cause, condition or matter
whether of the kind herein enumerated or otherwise, beyond the control of
Lease and the period of any delay or interruptions of Lessee occasioned thereby
shall be disregarded in computing timely performance by Lessee Hereunder.
The term of this Agreement or any extension thereof shall be extended for a
period of time equal to the time Lessee is prohibited or precluded from, or is
delayed or interrupted in, mining, treating, cleaning, processing, selling, or using
the coal covered by this Agreement by any law, order, regulations, judgment,
decree, or other action of any agency or branch of government, provided,
however, that this provision shall not be construed as permitting extension of this
Agreement beyond the permissible term for Leases of this nature as provided by
applicable state law.

13. LESSER INTEREST: If Lessors own a lesser interest in the
surface of Leased premises than as represented herein, all royalties herein
provided for shall be paid to the Lessors only in the proportion which Lessors’
ownership interest bears to the whole and undivided fee simple estate in the
surface of Lease Premises.

14, REQUIRED FORMS: Lessors hereby agree to execute and
deliver to Lessee the “consent of Landowner” from and any and all other forms
as may be from time to time required by the Commonwealth of Pennsylvania,
Department of Environmental Resources, Bureau of Surface Mine Reclamation
or by any other governmental or othér regulatory agency in connection with the
mining operations hereunder.

15. PAYMENTS: All payments required to be made by Lessee to
Lessors hereunder shall be made to:

16. NOTICES: All notices herein provided for shall be given by

delivering the same in person or by United States certified mail, return receipt




required, postage prepaid, addressed to Lessors ore Lessee at the addresses
shown above. Either party may change his or her address to receive notices by
giving written notice of such change of address to the other party.

17. SEVERABLITY: The invalidity or unenforceability of any
particular provision of this Agreement shall not affect the other provisions hereof
unless it substantially and aversely affects the value of this Agreement to one of
the parties; and in the absence of any such substantial and adverse affect, this
Agreement shall be constructed in all respects as if such invalid or unenforceable
provision were omitted.

18. INTERPRETATION: This Agreement shall be governed by,
constructed and interpreted in accordance with the laws of the Commonwealth of
Pennsylvania. The topical headings used herein have been inserted as a matter
of convenience of reference only and shall not control or affect the meaning or
construction of any of the terms and provisions of this Agreement. As used
herein, any gender shall include any other gender, the singular shall include the
singular, wherever appropriate.

19. WAIVER OF REMEDITES: The failure of either Lessors or
Lessee to insist, in any one or more instances, upon strict performance of any
other provision of this Agreement, or to take advantage of any of their or its rights
to hereunder, shall not be construed as waiver of any such provision or the
relinquishment of any such rights, but the same shall continue and remain in full
force and effect.

20. COUNTERPARTS: This agreement may be executed in any
number of counterparts, each of which, when executed and delivered, shall be an
original, but all of which shall collectively constituted one of the same instrument.

21. AMENDMENTS: Any modification or amendment of the
terms and provision of this agreement shall be valid and effective only if and
when made in writing and duly executed on behalf of the parties hereto.

22. ENTIRE AGREEMENT: The Agreement constitutes the
entire agreement between Lessors and Lessee and supersedes all other prior

negotiations, undertakings, notices, memoranda, and agreements between



Lessors and Lessee, whether oral or written, with respect to the subject matter

hereof.
23. LEGALLY BINDING EFFECT OF AGREEMENT: It is the

intention of the parties hereto to be legally bound hereby and that this Agreement
shall be binding upon the insure to the benefits of heirs, executors,

administrators, nominees, successors and assigns of the parties hereto.
24. ASSIGNABLITY: Itis hereby understood and agreed by and

between the parties hereto that this Agreement of Lease may be assigned,

transferred, or sublet by kessee’s authority.



IN WITNESS WHEREOF, the parties hereto, with intent to be
legally bound hereby, have executed this Agreement of Lease as of the date and

year first above written.

WITNESS: LESSORS

Lddnpn /('éﬂww/ (SEAL)

(SEAL)

ATTEST: ~ SWISHER CONTRACTING, INC.

Yebdphall oz d




AGREEMENT

THIS AGREEMENT OF LEASE is made and entered into the
Jwol  dayof Juquary 20 between _Digae C. Cod L/j
whose address is_.5// / 5 Seet /’/mr////(/, fo M B30
parties of the first part, hereinafter referred to as “LESSORS”,

ND

———

SWISHER CONTRACTING, INC., a Pennsylvania corporation, whose address is
P.O. box 1223, Clearfield, Pennsylvania 16830, party of the second part,
hereinafter referred to as “LESSEE".

WITNESSETH:

1. GRANT OF MINING RIGHTS: For and in consideration of the
sum of One Hundred Dollars ($100.00) cash in had paid, the receipt of which is
hereby acknowledged, and in consideration of the rents, royalties, agreements,
convenants and stipulations hereinafter contained to be paid, kept and performed
by Lessee, Lessors do hereby lease, demise and let unto the Lessee for the
purpose of mining and removing the merchantable and profitable mineable coal
there from upon the term, convenants, and conditions, and provisions hereinafter
stated, all of the surface and all mining rights appurtenant there that Lessors own
and possess in, under and upon that certain parcel of land, situated and located

in C\QC\F‘\\Q\Cl county, Pennsylvania, (the “leased premises”),

which parcel of land is more fully described in Exhibit “A” , which is attached
hereto and made a part hereof. Lessors hereby grant Lessee the exclusive right
to mine said coal by the surface mining method and further grant the right of

ingress, egress, and regress into, through and upon the Leased premises for the

EXHIBIT "B"



purpose of examining, searching, prospecting, drilling, and mining said coal; the
preparing storing and removing the same, together with the right to use and
occupy so much of the Leased premises for roads, ditches, pipes, soil banks or
stock piles, or other improvements that may be necessary or convenient for the
removal of said coal and overburden. The lessee shall, during the term of this
agreement, have a free right of way at anytime to transport coal, supplies,
machinery, equipment, and other improvements to and from a public highway
necessary or convenient for removal of said coal from the subject properties or
from other lands owned or leased by Lessee. Additionally, lessee my exercise
the aforesaid rights without any liability thereon, including streams, springs, and
wells: timber or intervening stratra, roads, or otherwise on Leased Premises.

2. LESSORS’ WARRANTY OF TITLE: Lessors hereby
represent and warrant that they are seized of good and marketable title to the
Leased Premises, free of any liens or encumbrances which would interfere with
the mining operations herein contemplated, and that so long as they Lessee shall
perform his covenants and agreements hereunto set forth, Lessee shall enjoy
quiet and peaceful possession of the Leased Premises. Lessors further
represent and warrant that they have the full power to legal authority to enter into
this agreement.

3. CONDUCT OF LESSEE’S MINING OPERATIONS: Lessee
shall work and mine the Leased Premises in a workmanlike manner and shall
comply with the laws of the Commonwealth of Pennsylvania and of the United
States of America, now existing or hereafter passed, regulating the management
and operation of coal mines.

4. TONNAGE ROYALTY: Lessee does hereby covenant and
agree that it will pay as tonnage royalty to Lessors, a sum equal to __ Y6
for mineral rights and /A ~ for surface rights per net ton of two
thousand (2,000) pounds for all coal mined and removed from the Leased
Premises during the term hereof or during any extension thereof.  Such
payments shall be made on the 30" day of each month for all coal mined and

removed from the Leased Premises during the previous calendar month and
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such payments shall be accompanied by certified truck scale weight statement
showing the weight of all coal shipped from the Leased Premises during such
monthly period. It is expressly understood and agreed by and between the
parties hereto that lessee shall not be required to mine, remove, ship, or pay for
coal, which in his sole judgment, is not merchantable, and profitably mineable.

5. LESSORS' RIGHT OF INSPECTION: Lessors shall have the
right at all reasonable times at there own risk to enter Lessee’s mining operations
for themselves, their agents, or employees for the purpose of examining,
inspecting and surveying such operations upon the Leased Premises.

6. TAXES: Lessors shall pay all taxes levied and assessed
against the Leased Premises, it being provided that if Lessors shall fail to pay
taxes, Lessee may at this option make payments to Lessors under the terms
hereof Lessee shall pay during the term of this agreement all taxes levied or
assessed upon all improvements placed upon the Leased Premises by Lessors
upon the coal mined and removed from the Leased Premises by Lessee.

7. LESSEE'S INDEMNIFICATION OF LESSORS: Lessee does
hereby covenant and agree that it will protect and save harmless Lessors from
any claims or demands for damages to. persons or property that my arise as a
direct result of Lessee’s mining operations upon the Leased Premises.

8. DEFAULT: Failure by Lessee to perform or comply with any of
the terms, provisions or conditions of this Agreement, express or implied, shall
not automatically terminate this agreement nor render it null and void. In case of
default by Lessee, Lessors shall notify Lessee in writing of such default and
Lessee shall have a period of ninety (90) days after Lessee’s receipt of such
notice within which to commence action to cure such default and, except as
otherwise provided herein, if action to cure such default shall not have been
commenced bye Lessee within such ninety (90) days period, Lessors my
terminate this agreement. However, Lessee shall have only 10 days after
Lessee’s receipt of written notice from Lessors of lessee’s Afailure to pay royalties

when due within which to cure such default, except if the amount of any royalty



payment is in dispute, then such failure of Lessee to pay the disputed royalty
shall be dealt within the manner provided in Section 10 of this Agreement

9. DISPUTE AS TO ROYALTY PAYMENTS: In case of suit,
adverse claims, dispute, or questions as to ownership of any payments, or some
part thereof, to be made by Lessee under this agreement Lessee may delay or
suspend payment thereof, or the part thereof in doubt, without interest, and shall
not be held in default or payment thereof until such suit, claims, dispute or
questions has been finally disposed of, and Lessee shall have sixty (60) days
after being furnished at Lessee's principal place of business with written notice
thereof and the original instrument or a certified copy or copies thereof, or after
being furnished with proofs sufficient, in the Lessee’s opinion to settle such
questions, within which to make payment. In the event of a dispute as listed
above, the Lessee shall put all payments due Lessors into an escrow account

until such dispute is settled to the satisfaction of the parties involved.

10. TERM AND EFFECTIVE DATE: This Agreement of Lease
shall become effective as of the date hereof and shall continue in full force and
affect for a period of five (5) years thereafter or until all of the merchantable and
profitably mineable coal that can be mined and removed therefrom whichever
shall occur last. It being provided, however, that Lessee may at any time during
the term thereof, terminate this Agreement of Lease by giving the Lessors thirty
(30) days written notice thereof prior to the date of such termination.

11. LESSEE’S RIGHT OF RE-ENTRY: Upon the completion of
surface mining operations hereunder and termination of this Agreement, Lessee
shall have the right to re-enter the leased Premises without liability and to
continue in possession thereof for such period of time as may be necessary or
required in order to comply with the laws and regulations of the commonwealth of
Pennsylvania and the United Sates of America concerning the reclamation and

revegetation of the Leased Premises.
12. FORCE MAJEUR: Any obligations of Lessee hereunder shall

be suspended during such period as lessee is rendered unable, in whole or in



'S?/

s

/ part, from complying therewith by strikes, lockouts, riots, insurrections, sever

/ weather, storms, floods, fires, plant shutdowns, unusual mining conditions, faults
in coal seams, damage to or destruction of plant, machinery, equipment or
facilities, accidents, governmental laws, rules or regulations, orders or actions of
any governmental agency, acts of god, or any other cause, condition or matter
whether of the kind herein enumerated or otherwise, beyond the control of
Lease and the period of any delay or interruptions of Lessee occasioned thereby
shall be disregarded in computing timely performance by Lessee Hereunder.
The term of this Agreement or any extension thereof shall be extended for a
period of time equal to the time Lessee is prohibited or precluded from, or is
delayed or interrupted in, mining, treating, cleaning, processing, selling, or using
the coal covered by this Agreement by any law, order, regulations, judgment,
decree, or other action of any agency or branch of government, provided,
however, that this provision shall not be construed as permitting extension of this
Agreement beyond the permissible term for Leases of this nature as provided by
applicable state law.

13. LESSER INTEREST: If Lessors own a lesser interest in the
surface of Leased premises than as represented herein, all royalties herein
provided for shall be paid to the Lessors only in the proportion which Lessors’
ownership interest bears to the whole and undivided fee simple estate in the
surface of Lease Premises.

14. REQUIRED FORMS: Lessors hereby agree to execute and
deliver to Lessee the “consent of Landowner” from and any and all other forms
as may be from time to time required by the Commonwealth of Pennsylvaﬁia,
Department of Environmental Resources, Bureau of Surface Mine Reclamation
or by any other governmental or other regulatory agency in connection with the
mining operations hereunder.

156. PAYMENTS: All payments required to be made by Lessee to
Lessors hereunder shall be made to: ‘ .

16. NOTICES: All notices herein provided for shall be given hy

delivering the same in person or by United States certified mail, return receipt




“ required, postage prepaid, addressed to Lessors ore Lessee at the addresses
shown above. Either party may change his or her address to receive notices by
giving written notice of such change of address to the other party.

17. SEVERABLITY: The invalidity or unenforceability of any
particular provision of this Agreement shall not affect the other provisions hereof
unless it substantially and aversely affects the value of this Agreement to one of
the parties; and in the absence of any such substantial and adverse affect, this
Agreement shall be constructed in all respects as if such invalid or unenforceable
provision were omitted.

18. INTERPRETATION: This Agreement shall be governed by,
constructed and interpreted in accordance with the laws of the Commonwealth of
Pennsylvania. The topical headings used herein have been inserted as a matter
of convenience of reference only and shall not control or affect the meaning or
construction of any of the terms and provisions of this Agreement. As used
herein, any gender shall include any other gender, the singular shall include the
singular, wherever appropriate.

"~ 19. WAIVER OF REMEDITES: The failure of either Lessors or
Lessee to insist, in any one or more instances, upon strict performance of any
other provision of this Agreement, or to take advantage of any of their or its rights
to hereunder, shall not be construed as waiver of any such provision or the
relinquishment of any such rights, but the same shall continue and remain in full
force and effect.

20. COUNTERPARTS: This agreement may be executed in any
number of counterparts, each of which, when executed and delivered, shall be an
originalv, but all of which shall collectively constituted one of the same instrument.

21. AMENDMENTS: Any modification or amendment of the
terms and provision of this agreement shall be valid and effective only if and
when made in writing and duly executed on behalf of the parties hereto.

22. ENTIRE AGREEMENT: The Agreement constitutes the
entire agreement between Lessors and Lessee and supersedes all other prior

negotiations, undertakings, notices, memoranda, and agreements between



Lessors and Lessee, whether oral or written, with respect to the subject matter

¥

hereof.
23. LEGALLY BINDING EFFECT OF AGREEMENT: It is the

intention of the parties hereto to be legalty bound hereby and that this Agreement
shall be binding upon the insure to the benefits of heirs, executors,

administrators, nominees, successors and assigns of the parties hereto.
24. ASSIGNABLITY: It is hereby understood and agreed by and

between the parties hereto that this Agreement of Lease may be assigned,

transferred, or sublet by Lessee’s authority.



IN WITNESS WHEREOF, the parties hereto, with intent to be
legally bound hereby, have executed this Agreement of Lease as of the date and

year first above written.

WITNESS: LESSORS

L) s CTfoQGQ%%/ (SEAL)

(SEAL)

ATTEST: SWISHER CONTRACTING, INC.

@]{M///‘(/LK/, ,A' %M By, /%ffh,ﬂfl// > //@é/(/ Sr




AGREEMENT

THIS AGREEMENT OF LEASE is made and entered into the
Eirsl day of Jdnvar y , m between 7 /). Dic i
whose address is__ /0?3 %/){"q? /J,)/ (’m/@ od/(//anc//'ﬁéry/(mcl 27550
parties of the first part, hereinafter referred to as “LESSORS”,

AND

SWISHER CONTRACTING, INC., a Pennsylvania corporation, whose address is
P.O. box 1223, Clearfield, Pennsylvania 16830, party of the second part,
hereinafter referred to as “LESSEE".

WITNESSETH:

1. GRANT OF MINING RIGHTS: For and in consideration of the
sum of One Hundred Dollars ($100.00) cash in had paid, the receipt of which is
hereby acknowledged, and in consideration of the rents, royalties, agreements,
convenants and stipulations hereinafter contained to be paid, kept and performed
by Lessee, Lessors do hereby lease, demise and let unto the Lessee for the
purpose of mining and removing the merchantable and profitable mineable coal
there from upon the term, convenants, and conditions, and provisions hereinafter
| stated, all of the surface and all mining rights appurtenant there that Lessors own
and possess in, under and upon that certain parcel of land, situated and located

in _C \Pc\r (\\'.e\o‘ county, Pennsylvania, (the “leased premises”),

which parcel of land is more fully described in Exhibit “A” , which is attached
hereto and made a part hereof. Lessors hereby grant Lessee the exclusive right
to mine said coal by the surface mining method and further grant the right of
ingress, egress, and regress into, through and upon the Leased premises for the

EXHIBIT "B"



purpose of examining, searching, prospecting, drilling, and mining said coal; the
preparing storing and removing the same, together with the right to use and
occupy so much of the Leased premises for roads, ditches, pipes, soil banks or
stock piles, or other improvements that may be necessary or convenient for the
removal of said coal and overburden. The lessee shall, during the term of this
agreement, have a free right of way at anytime to transport coal, supplies,
machinery, equipment, and other improvements to and from a public highway
necessary or convenient for removal of said coal from the subject properties or
from other lands owned or leased by Lessee. Additionally, lessee my exercise
the aforesaid rights without any liability thereon, including streams, springs, and
wells; timber or intervening stratra, roads, or otherwise on Leased Premises.

2. LESSORS’ WARRANTY OF TITLE: Lessors hereby
represent and warrant that they are seized of good and marketable title to the
Leased Premises, free of any liens or encumbrances which would interfere with
the mining operations herein contemplated, and that so long as they Lessee shall
perform his covenants and agreements hereunto set forth, Lessee shall enjoy
quiet and peaceful possession of the Leased Premises. Lessors further
represent and warrant that they have the full power to legal authority to enter into ‘
this.agreement.

3. CONDUCT OF LESSEE’'S MINING OPERATIONS: Lessee
shall work and mine the Leased Premises in a workmanlike manner and shall
comply with the laws of the Commonwealth of Pennsylvania and of the United
States of America, now existing or hereafter passed, regulating the management
and operation of coal mines.

4. TONNAGE ROYALTY: Lessee does hereby covenant and
agree that it will pay as tonnage royalty to Lessors, a sum equaito __. Yé
for mineral rights and /4 for surface rights per net ton of two
thousand (2,000) pounds for all coal mined and removed from the Leased
Premises during the term hereof or during any extension thereof. Such
payments shall be made on the 30" day of each month for all coal mined and

removed from the Leased Premises during the previous calendar month and



such payments shall be accompanied by certified truck scale weight statement
showing the weight of all coal shipped from the Leased Premises during such
monthly period. It is expressly understood and agreed by and between the
parties hereto that lessee shall not be required to mine, remove, ship, or pay for
coal, which in his sole judgment, is not merchantable, and profitably mineable.

5. LESSORS' RIGHT OF INSPECTION: Lessors shall have the
right at all reasonable times at there own risk to enter Lessee’s mining operations
for themselves, their agents, or employees for the purpose of examining,
inspecting and surveying such operations upon the Leased Premises.

6. TAXES: Lessors shall pay all taxes levied and assessed
against the Leased Premises, it being provided that if Lessors shall fail to pay
taxes, Lessee may at this option make payments to Lessors under the terms
hereof Lessee shall pay during the term of this agreement all taxes levied or
assessed upon all improvements placed upon the Leased Premises by Lessors
upon the coal mined and removed from the Leased Premises by Lessee.

7. LESSEE'S INDEMNIFICATION OF LESSORS: Lessee does
hereby covenant and agree that it will protect and save harmless Lessors from
any claims or demands for damages to persons or property that my arise as a
direct result of Lessee’s mining operations upon the Leased Premises.

8. DEFAULT: Failure by Lessee to perform or comply with any of
the terms, provisions or conditions of this Agreement, express or implied, shall
not automatically terminate this agreement nor render it null and void. In case of
default by Lessee, Lessors shall notify Lessee in writing of such default and
Lessee shall have a period of ninety (90) days after Lessee's receipt of such
notice within which to commence action to cure such default and, except as
otherwise provided herein, if action to cure such default shall not have been
commenced bye Lessee within such ninety (90) d'ays period, Lessors my
terminate this agreement. However, Lessee shall have only 10 days after
Lessee’s receipt of written notice from Lessors of lessee’s failure to pay royalties

when due within which to cure such default, except if the amount of any royalty



payment is in dispute, then such failure of Lessee to pay the disputed royalty
shall be deait within the manner provided in Section 10 of this Agreement

9. DISPUTE AS TO ROYALTY PAYMENTS: In case of suit,
adverse claims, dispute, or questions as to ownership of any payments, or some
part thereof, to be made by Lessee under this agreement Lessee may delay or
suspend payment thereof, or the part thereof in doubt, without interest, and shall
not be held in default or payment thereof until such suit, claims, dispute or
questions has been finally disposed of, and Lessee shall have sixty (60) days
after being furnished at Lessee’s principal place of business with written notice
thereof and the original instrument or a certified copy or copies thereof, or after
being furnished with proofs sufficient, in the Lessee’s opinion to settle such
questions, within which to make payment. In the event of a dispute as listed
above, the Lessee shall put all payments due Lessors into an escrow account

until such dispute is settled to the satisfaction of the parties involved.

10. TERM AND EFFECTIVE DATE: This Agreement of Lease
shall become effective as of the date hereof and shall continue in full force and
affect for a period of five (5) years thereafter or until all of the merchantable and
profitably mineable coal that can be mined and removed therefrom whichever
shall occur last. It being provided, however, that Lessee may at any time during
the term thereof, terminate this Agreement of Lease by giving the Lessors thirty
(30) days written notice thereof prior to the date of such termination.

11. LESSEE'S RIGHT OF RE-ENTRY: Upon the completion of
surface mining operations hereunder and termination of this Agreement, Lessee
shall have the right to re-enter the leased Premises without liability and to
continue in possession thereof for such period of time as may be necessary or
required in order to comply with the laws and regulations of the commonwealth of
Pennsylvania and the United Sates of America concerning the reclamation and
revegetation of the Leased Premises. V

12. FORCE MAJEUR: Any obligations of Lessee hereunder shali

be suspended during such period as lessee is rendered unable, in whole or in



part, from complying therewith by strikes, lockouts, riots, insurrections, sever
weather, storms, floods, fires, plant shutdowns, unusual mining conditions, fauits
in coal seams, damage to or destruction of plant, machinery, equipment or
facilities, accidents, governmental laws, rules or regulations, orders or actions of
any governmental agency, acts of god, or any other cause, condition or matter
whether of the kind herein enumerated or otherwise, beyond the control of
Lease and the period of any delay or interruptions of Lessee occasioned thereby
shall be disregarded in computing timely performance by Lessee Hereunder.
The term of this Agreement or any extension thereof shall be extended for a
period of time equal to the time Lessee is prohibited or precluded from, or is
delayed or interrupted in, mining, treating, cleaning, processing, selling, or using
the coal covered by this Agreement by any law, order, regulations, judgment,
decree, or other action of any agency or branch of government, provided,
however, that this provision shall not be construed as permitting extension of this
Agreement beyond the permissible term for Leases of this nature as provided by
applicable state law.

13. LESSER INTEREST: If Lessors own a lesser interest in the
surface of Leased premises than as represented herein, all royalties herein
provided for shall be paid to the Lessors only in the proportion which Lessors'’
ownership interest bears to the whole and undivided fee simple estate in the
surface of Lease Premises.

14. REQUIRED FORMS: Lessors hereby agree to execute and
deliver to Lessee the “consent of Landowner” from and any and all other forms
as may be from time to time required by the Commonwealth of Pennsylvania,
Department of Environmental Resources, Bureau of Surface Mine Reclamation
or by any other governmental or other regulatory agency in connection with the
mining operations hereunder.

15. PAYMENTS: All payments required to be made by Lessee to
Lessors hereunder shall be made to:

16. NOTICES: All notices herein provided for shall be given by

delivering the same in person or by United States certified mail, return receipt




required, postage prepaid, addressed to Lessors ore Lessee at the addresses
shown above. Either party may change his or her address to receive notices by
giving written notice of such change of address to the other party.

17, SEVERABLITY: The invalidity or unenforceability of any
particular provision of this Agreement shall not affect the other provisions hereof
unless it substantially and aversely affects the value of this Agreement to one of
the parties; and in the absence of any such substantial and adverse affect, this
Agreement shall be constructed in all respects as if such invalid or unenforceable
provision were omitted.

18, INTERPRETATION: This Agreement shall be governed by,
constructed and interpreted in accordance with the laws of the Commonwealth of
Pennsylvania. The topical headings used herein have been inserted as a matter
of convenience of reference only and shall not control or affect the meaning or
construction of any of the terms and provisions of this Agreement. As used
herein, any gender shall include any other gender, the singular shall include the
singular, wherever appropriate.

19. WAIVER OF REMEDITES: The failure of either Lessors or
Lessee to insist, in any one or more instances, upon strict performance of any
other provision of this Agreement, or to take advantage of any of their or its rights
to hereunder, shall not be construed as waiver of any such provision or the
relinquishment of any such rights, but the same shall continue and remain in full
force and effect.

20. COUNTERPARTS: This agreement may be executed in any
number of counterparts, each of which, when executed and delivered, shall be an
original, but all of which shall collectively constituted one of the same instrument.

21. AMENDMENTS: Any modification or amendment of the
terms and provision of this agreement shall be valid and effective only if and
when made in writing and duly executed on behalf of the parties hereto.

22 ENTIRE AGREEMENT: The Agreement constitutes the
entire agreement between Lessors and Lessee and supersedes all other prior

negotiations, undertakings, notices, memoranda, and agreements between



Lessors and Lessee, whether oral or written, with respect to the subject matter

hereof.
23. LEGALLY BINDING EFFECT OF AGREEMENT: 1t is the

intention of the parties hereto to be legally bound hereby and that this Agreement
shall be binding upon the insure to the benefits of heirs, executors,

administrators, nominees, successors and assigns of the parties: hereto.
24. ASSIGNABLITY: Itis hereby understood and agreed by and

between the parties hereto ‘th'at this Agreement of Lease may be assigned,
transferred, or sublet by Lessee’s authority.



IN WITNESS WHEREOF, the parties hereto, with intent to be
legally bound hereby, have executed this Agreement of Lease as of the date and

year first above written.

WITNESS: LESSORS

e . /LQ( el (sEAL)

(SEAL)

ATTEST: SWISHER CONTRACTING, INC.

Bty lisls oy ok S




 AGREEMENT

).

THISAGREEMENT OF LEASE ls méde and entered into the

19th "'-.*""day of January 2004".". e " between

Diane Caddy-—Barbara Jones— Tlna Dick ,whose ‘address - is

Clearfield Pa. 6830
hereinafter referred to as “LESSORS"_," ki

partles of “‘the :_"'first' 'part,

Kenneth K Rishel "8 Néons Inc..d Pennsylvanla corporatlon whose address
N ileZ? Turnpike Clearﬂeld Pennsylvama 16830, party of the second part E N
: heremafter referred to as “LESSEE"' L T »

; WlTI:JESSETH: :

: GRANT OF MlNING RIGHTS For and in consnderahon of the

sum of One Hundred Dollars ($100. 00) cash in had paid, the recelpt of which is o
hereby acknowledged, and in consuderatlon of the rents, royaltles agreements
convenants and stipulations hereinafter ‘contained to be paid, kept and performed
by Lessee, Lessors do hereby lease, demise and let unto the Lessee for the
‘purpose of mining and removing the merchantable and profitable mineable coal

there from upon the term, convenants, and conditions, and provisions hereinafter
stated, all of the surface and all mining rights appurtenant there that Lessors own
and possess in, under and wpon that certain parcel of land, situated and located

in _Clearfield ‘ county, Pennsylvama (the “leased premises”),
which parcel of land is more fully descnbed in Exhibit . “A", which is attached

hereto and made a part hereof. Lessors hereby grant Lessee the exclusive right
~to ‘mine said” coal by the surface mining method and further grant the right of




ingress, egress, and regress into, through and upon the Leased premises for the
purpose of examining, searching, prospecling, drilling, and mining said coal, the
preparing storing and removing the same, together with the right lo use and
occupy so much of the Leased premises for roads, dilches, pipes, soil banks or
slock piles, or other improvements that may be necessary or convenient for the
removal of said coal and overburden. The lessee shall, during the term of this
agreement, have a free right of way at anytime lo transport coal, supplies,
machinery, equipment, and .olher improvements to and from a public highway
necessary or convenient for removal of said coal from the subject properties or
from other lands owned or leased by Lessee. Additionally, lessee my exercise
the aforesaid rights without any liability thereon, including streams, springs, and
wells: timber or intervening stratra, roads, or otherwise on Leased Premises.
LESSORS' WARRANTY OF TITLE: Lessors hereby
represent and warrant that they are seized of good and mafketaple tilie to the
Leased Premises, free of any liens or encumbrances which woﬁld interfere with
the mining operations herein contemplated, and that so long as they Lessee shall
perform his covenants and agreements hereunto set forth, Lessee shall enjoy
quiet and peaceful possession of the Leased Premises. Lessors further

represent and warrant that they have the full power to legal authority to enter into -

this agreement. - ,
CONDUCT OF LESSEE'S MINING OPERATIONS: Lessee

shall work and mine the Leased Premises in a workmanlike manner and shall

comply withi the laws of the Commonwealth of Pennsylvania and of the United
States of America, now existing or hereafter passed, regulating the management

and operation of coal mines.

Minimum Royalty. Lessee shall pay to Lessors a minimum royalty of one hundred fifty dollars
($150.00) per month on the thirtieth of each month. Tonnage royalty paid for coal mined,
removed, and sold shall be applied as a credit against the monthly installments of minimum
royalty which would otherwise be due. The Lessee shall have the right, during the term of this
Agreement of Lease or any renewals, to reimburse itself at the applicable tonnage royalty rate on
coal mined from the leased premises only for any minimum royalty credits previously
accumulated and carried forward by mining from the leased premises, without liability of

payment of tonnage royalty, a sufficient quantity of coal so as to recoup all accumulated
minimum royalty credits. Lessee, on or before the dates tonnage royalties are due, shall provide

Lessors with a statement showing credits previously accumulated and not previously credited, if
any; Lessee shall apply those credits against any tonnage royalties due. Should any credits
remain uncredited at the termination of this Agreement of Lease, they shall be the property of the

Lessor.

?



TONNAGE ROYALTY: Lessee does hereby' covenant and
agree that it will pay as tonnage royally to Lessors, a sum equal to $2-76
per net ton of two thousand (2,000) pounds for all coal mined and removed from
the Leased Premises during the'term hereof or during any extension thereof.
Such payments shall be made on the 30" day of each month for all coal mined
and removed from the Leased Premises during the previous calendar month and
such payments shall be accompanied by certified truck scale weight statement

showing the weight of all coal shipped from the Leased Premises during such

monthly period. It is expressly understood and agreed by and between the

parties hereto‘thal lessee shall not be required to mine, remove, ship, or pay for
coal, which in his sole judgment, is not merchantable, and profitably mineable.
LESSORS' RIGHT OF INSPECTION: Lessors shall have
the right at all reasonable times at there own risk to enter Lessee’s mining
operations for_themselves, . their agents, or employees for the purpose of
examining, inspecting and surveying such operations upon the Leased Premises.
| TAXES: Lessors shall pay all taxes levied and assessed
against the Leased Premises, it being provided that if Lessors shall fail to pay
taxes, Lessee may at this option make payments to Lessors under the terms™
hereof Lessee shall pay during the term of this agreement all taxes levied or
assessed upon all improvements placed upon the Leased Premises by Lessors
upon the coal mined and removed from the Leased Premises by Lessee.
LESSEE'S INDEMNIFICATION OF LESSORS: Lessee does
hereby covenant and agree that it will protect and save harmless Lessors from
any claims or demands for damages to persons or property that my arise as a
direct result of Lessee’s mining operations upon the Leased Premises.
- DEFAULT: Failure by Lessee to perform or comply with any of
the terms, provusuons or conditions of this Agreement, express or implied, shall
not automahcally terminate this agreement nor render it null and void. In case of

'defal'ult by Lessee, Lessors shall notify Lessee in writing of such default and

Lés_see shall have a period-of ninety (90) days after Lessee's receipt of such

notice within which to commence action to 6ure such default and, except as



otherwise provided herein, if éction to cure such default shall not have been
commenced bye' Lessee within such ninety (90) days period, Lessors my
terminate this agreement.” However, Lessee shall have only 10 days after '
Lessee's receipt of written notice from Lessors of lessee’s failure to pay royalties &
when due within which to cure such default, except if the amount of any royalty /)32*‘

'- payment is in dispute, then such failure of Lessee to pay the dlsputed.royalty ,
mful"S gfd

shall be dealt within the manner prowded in:
DISPUTE AS TO ROYALTY PAYMENTS: In case of suit,

adverse claims, dispute, or questions as to ownership of any payments, or some
part thereof, lo be made by Lessee under this agreement Lessee may delay or
suspend payment thereof, or the part thereof in doubt, without inlerest, and shall
not- be held in default or payment thereof until such suit, claims, dispute or
questions has been finally disposed of, and Lessee shall have sixty (60) days’
after being furnished at Lessee's principal place of business with written notice
thereof and the original instrument or a certified copy or copies thereof, or after
being furnished with proofs sufficient, in the Lessee’s opinion to settle such
questions, within which to make payment. In the event of a dispute as listed
above, the Lessee shall put all payments due Lessors into an escrow account

until such dispute is settled to the satisfaction of the parties invoived.

~__TERM AND EFFECTIVE DATE: “Fhis-Agreomentot-oast— at:

-- shall become effectw&as 3-of- thedaterhereoﬂand shallfontmu&mn‘ull foree—and—

mm&mbﬁe&pmtbimnymmb




TERM AND EFFFCTIVE DATE: Y2

This Agreement of Lease shall be for an il pertod of five (§) years, cnnunu.lcing on the dulg
of this Agreement o 1Lease; provided, however, (hat the 1.essce shall have the rlgl?l to C.’(ll!{ld this
Agreement ol Lease for two additional periods ol two (2) years cach after the expiration n! the
initial term, provided there is active comtinuous mining in process by the L.essee; and pmvulcd,
further, that the Lessee gives written notice 1o the Lessors nll'ils'inlcn.lion .l()‘{;XlCll(l this
Agreement of Leasc at Icast thirty (30) days prior lo the expiration of l.hc initial term or‘lhc
preceding renewal period. Active, continuous mining shall mean continuous mining of coal
during the preceding twelve (12) months on the leased premises.

it being provided, however, that Lessee may at any time during
the term thereof, terminale this Agreement of | ease by giving the Lessors thirty

(30) days written notice thereof prior to the date of such termination

S It =TT ROy lsemeel
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LESSEE'S RIGHT OF RE-ENTRY: Upon the completion of

surface mining operalions hereunder and termination of this Agreement, Lessee

shall have the right to re-enter the leased Premises without liability and to
continue in possession thereof for such period of time as may be necessary or
required in order lo comply with the laws and regulalions of the commonwealth of
Pennsylvania and the United Sates of America concerning the reclamation and
revegelalion of he Leased Premises.

FORCE MAJEUR: Any obligations of Lessee hereunder shall
be suspended during such period as lessee is rendered unable, in whole or in
par, from complying therewith by strikes, lockouts, riots, insurrections, sever
wealher, slorms, floods, fires, plant shutdowns, unusual mining conditions, faulls
in coal seams, damage to or destruction of plant, machinery, equipment or
facilities, accidents, governmental laws, rules or regulations, orders or actions of
any governmental agency, acts of god. or any other cause, condilion or maller
whether of the kind herein anumerated or otherwise, beyone the control of Lease
and the period of any delay or interruptions of Lessee occasioned thereby shall
be disregarded in computing timely performance by Lessee Hereunder. The
term of this Agreement or any extension thereof shali be extended for a period of
time equal to the time Lessee is prohibited or precluded from, or is delayed or
interrupled in, mining, trealing, cleaning, processing, selling, or using the coal
covered by this Agreement by any law, order, regulations, judgment, decree, or
other action of any agency or branch of government, provided, however, that (his
provision shall not be construed as permitting extension of this Agreement
beyond the permissible term for Leases of this nature as provided by applicable
state faw.

LESSER INTEREST: If Lessors own a lesser interes! in the

surface of Leased premises than 8s represented herein, all royaliies herein
provided for shall be paid lo the Lessors only in the proportion which Lessors'



ownership interest bears to the whole and undivided fee simple estate in the
surface of Lease Premises. |
REQUIRED FORMS: Lessors hereby agree to execute and
deliver to Lessee the “consent of Landowner” from and any and all other forms ~
as may be from time to time required by the Commonwealth of Pennsylvania,
Department of Environmental Resources, Bureau of Surface Mine Reclamation
or by any other governmental or other regulatory agency in connection with the
mining operations hereunder. i o
PAYMENTS: All payments required to be made by Lessee to %
Lessors hereunder shall be made to: D iANE (ATDY Babasg Jhnes "ﬂdm
' bc-JL
delivering the same in person or by United States certified mail, return receipt <3 Sepans

e e

NOTICES: All notices herein provided for shall be given by

required, postage prepaid, addressed to Lessors ore Lessee at the addresses
shown above. Either party may change his or her address to receive notices by
giving written notice of such change of address to the other party.

. d SEVERABLITY: ‘Th'e invalidity or unenforceability of any
particular provision of this Agreement shall not affect the other provisions hereof
unless it substantially and aversely affects the value of this Agreement to one of
the parties; and in the absence of any such substantial and adverse affect, this
Agreement shall be constructed in all respects as if such invalid or unenforceable
provision were omitted.

INTERPRETATION: This Agreement shall be governed by,
constructed and interpreted in accordance with the laws of the Commonwealth of
Pennsylvania. The topical headings used herein have been inserted as a matter
of convenience of reference only and shall not control or affect the meaning or
construction of any of the terms and provisions of this Agreement. As used
herein, any gender shall include any other gender, the singular shall include the
singular, wherever appropriate.

'-"ig’r,WANER OF REMEDITES: The failure of either Lessors or
Lessee to insist, l"'\'figany one or more instances, upon strict performance of any '

other provision of this Agreement, or to take advantage of any of their or its rights



lo hereunder, shall nol be conshined ;|s'W;|iV(-7| of any such provision o1 the
relinquishment of any sqch rights, but the same shall continue and remain in full
force and effect. | b !

COUNTERPARTS:L “This agreement may be execuled in any
nufnber of counterparts, each of which, when execuled and delivered, shall be an
original, but all of which shall collectively constituted one of the same instrument.

AMENDMENTS: Any modification or amendment of the
terms and provision of this agreemenl shall be valid and effective only if and
when made in writing and duly exécuted on behalf of the parties hereto.

ENTIRE AGREEMENT: The Agreement constilutes the
enlire agreement belween Lessors and Lessee and supersedes all other prior
negotialions, undertakings, notices, memoranda, and agreemenls belween
Lessors and Lessee, whelher oral or wrilten, with respect to the subject matter

" hereof.

LEGALLY BINDING EFFECT OF AGREEMENT: ltis the
intention of the parties hereto to be legally bound hereby and that this Agreement
shall be binding upon the insure to the benefits of heirs, executors,
administrélors, nominees. successors and assigns of the parties hereto.

ASSIGNABLITY: ltis hereby undérstood and agreed by and g.\/

between the parties hereto that this Agreement of Lease may be assigned,

transferred, or sublet by Lessee’s authority. : @f

Final Completion Report. Upon completion of mining operations under this Agreement of
Lease and the release of the leased premises by the Pa. DER, Lessee shall promptly deliver to
Lessor a copy of the Final Completion Report as submitted by the Lessee to DER, together with
a copy of the Final Completion Report issued by the United States Office of Surfacc Mining.



IN WITNESS WHEREOF, the parties hereto, with intent to be
legally bound hereby, have executed this Agreement of Lease as of the date and

year first above written.

NESS: L LESSORS A)’\/
7,6{%/"/ (0@"777 des G (e l )/7 b= C”‘Q ' (SEAL)

v . .
@’n@éw«u :7 ﬁuJ — &Né"% « & (’j};?z"%”’>/(SEAL)
4?21 uﬂ/Lﬂuv \Zﬁ;lylal <\jLZA“\‘ KjQLCl; (?EJ4L>

ATTEST:

By

i
Exhibit A !

As found in Clearfield County land atlas & plat book of 1999
on page 57 As Discibed as 33.7 acres formely owned by

Freda L. Ludwig now by the Lessors Bordered by Rishel

Twigg & Gulich and Township Rd. T521




- ‘.,‘.

Diane Caddy, Barbara Jones, Tina Dick property owners, of the property
formerly owned by our father Michael Cimino hereby request that the W

surface mine operator Kenneth K. Rishel & Sons, Inc. be granted permission
to fill in the area on our property from Williams Road on the East to the

current access road-haul on the west. ~he=rhes

N TIr at
LIS DI O A2 Y AT AL

v

Notary

Diane Caddy

e b W
COMMONWEALTH OF PENNSYLVANIA ' WM /

Notarial Seal : Barbara Jones

Andrea F. Borger, Notary Public
Clearfleld Boro, Clearfield County ’
My Commission Expires Dec, 11, 2007 i * \
Member, Pannnylvema associstion Of Notarles \ [ (,//2/

\ﬁna Dick

pate: __ QY- /0-G0Y




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

SWISHER CONTRACTING, INC.,
Plaintiff

Vs

KENNETH J. RISHEL and SONS,
INC.,
Defendant

* % A * F % A ¥ ¥

*

% % o ok ok ok % ok b ok ok k% % o % & * F * *

No. 2004- 1764 -CD

Type of Pleading: Acceptance of
Service

Filed on Behalf of: Plaintiff

Counsel of Record for this Party:
CHRIS A. PENTZ, Esquire

Supreme Court I.D. # 39232
207 East Market Street

P. 0. Box 552

Clearfield PA 16830

814 765-4000

¢
FILED =

C 03 2004

William A. Shaw
Prothonotary/Clerk of Courts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

SWISHER CONTRACTING, Inc.,
Plaintiff *

Vs * No. 04-1764-C.D.

KENNETH J. RISHEL and SONS,
Inc., *
Defendant

ACCEPTANCE OF SERVICE

I, Kim C. Kesner, attorney at law, accept service of the
Complaint on behalf of the Defendant in the above captioned

matter.

onee: " 34 o] / o

Kim C. Kesner
Attorn y at Law

AR



IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

SWISHER CONTRACTING, INC.
Plaintiff

VS.

KENNETH K. RISHEL AND SONS, INC.
Defendant

VS.

MICHAEL A. CIMINO, BARBARA A. JONES:

DIANE C. CADDY and TINA M. DICK,

Additional Plaintiffs/Defendants :

No. 2004-1764-CD

Type of Pleading: Complaint to
Join Additional Plaintiffs/
Defendants

Filed on Behalf of: Defendant

Counsel of Record for this Party:
Kim C. Kesner, Esquire
Supreme Ct. I.D. 28307

23 North Second Street
Clearfield, PA 16830
814-765-1706

FILEDwe
X A

Wiliiam A. Snaw
Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

SWISHER CONTRACTING, INC. : No. 2004-1764-CD
Plaintiff :

VS.

KENNETH K. RISHEL AND SONS, INC.
Defendant
vs.

MICHAEL A. CIMINO, BARBARA A. JONES:
DIANE C. CADDY and TINA M. DICK,
Additional Plaintiffs/Defendants :

NOTICE

You have been sued in court. If you wish to defend against the claims set forth in the
following pages, you must take action within twenty (20) days after this Complaint and Notice
are served, by entering a written appearance personally or by attorney and filing in writing with
the Court your defenses or objections to the claims set forth against you. You are warned that if
you fail to do so, the case may process without you and a judgment may be entered against you
by the Court without further notice for any money claimed in the Complaint or for any other
claim or relief requested by the Plaintiff. You may lose money or property or other rights
important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU
DO NOT HAVE A LAWYER OR CANNOT AFFORD ONE, GO TO OR TELEPHONE
THE OFFICE SET FORTH BELOW TO FIND OUT WHERE YOU CAN GET HELP.

Court Administrator’s Office
Clearfield County Courthouse
1 North Second Street
Clearfield, PA 16830
Telephone: (814) 765-2641



IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

SWISHER CONTRACTING, INC. : No. 2004-1764-CD
Plaintiff :

VS§.

KENNETH K. RISHEL AND SONS, INC.
Defendant
Vs.

MICHAEL A. CIMINO, BARBARA A. JONES:
DIANE C. CADDY and TINA M. DICK, :
Additional Plaintiffs/Defendants :

COMPLAINT TO JOIN MICHAEL A. CIMINO,
BARBARA A. JONES, DIANE C. CADDY AND TINA M. DICK
AS ADDITIONAL PLAINTIFFS/ADDITIONAL DEFENDANTS

AND NOW COMES, the Defendant Kenneth K. Rishel and Sons, Inc., by its counsel
Kim C. Kesner, Esquire and in accordance with Pa.R.Civ.P. Rule 2227 and Rule 2252 seeks to
join Michael A. Cimino, Barbara A. Jones, Diane C. Caddy and Tina M. Dick as Additional
Plaintiffs or Defendants in this action and in support hereof avers:

1. The averments contained in Plaintiff’s Complaint for Declaratory Judgment,
Defendant’s Answer, New Matter and Counterclaim are incorporated herein by reference as if set
forth verbatim.

2. 42 Pa.C.S.A. §7540 provides that: “when declaratory relief is sought, all persons
shall be made parties who have or claim any interest which would be effected by the declaration.
No declaration shall prejudice the rights of persons not parties to the proceeding.”

3. Defendant in its counterclaim seeks a declaration that under its Article of
Agreement dated June 14, 2002 it was transferred and conveyed a fee simple title in the mineral
estate of the premises being the subject matter of Plaintiff’s Complaint and Defendant’s

Counterclaim and that Barbara A. Jones, Diane C. Caddy and Tina M. Dick had no right or



ability to grant coal mining rights to Plaintiff under the documents attached to Plaintiff’s
Complaint as Exhibit “B”.

4. Defendant believes and therefore avers that Michael A. Cimino and his assigns,
Barbara A. Jones, Diane C. Caddy and Tina M. Dick are parties who have or maintain an interest
which would be effected by this declaration.

5. Defendant believes and therefore avers that Michael A. Cimino, Barbara A. Jones,
Diane C. Caddy, and Tina M. Dick could be joined as either Additional Plaintiffs or Additional
Defendants at the election of this court.

WHEREFORE, Defendant respectfully requests your Honorable Court to add Michael A.
Cimino, Barbara A. Jones, Diane C. Caddy and Tina M. Dick as parties to this Action as
Additional Plaintiffs or Defendants as this Court deems just and proper.

Respectfully submitted,

Kim C/Kesner, Esquire
Attorngy for Defendant
Supreme Ct. 1.D. 28307

23 North Second Street
Clearfield, PA 16830
(814) 765-1706



VERIFICATION

I, Kenneth K. Rishel, verify that the statements made in this Complaint are true and
correct. I understand that false statements herein are made subject to the penalties of 18 Pa.C.S.

§4904 relating to unsworn falsifications to authorities.

Date: [~/ —2 Y& A\/\

/ Kenneth K. Rishel




IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

SWISHER CONTRACTING, INC.
Plaintiff

VS.

KENNETH K. RISHEL AND SONS, INC.

Defendant

No. 2004-1764-CD

Type of Pleading: Defendant’s Answer,
New Matter and Counterclaim to Plaintiff’s
Complaint for Declaratory Judgment

Filed on Behalf of: Defendant

Counsel of Record for this Party:
Kim C. Kesner, Esquire
Supreme Ct. L.D. 28307

23 North Second Street
Clearfield, PA 16830
814-765-1706

FILED 2¢c

Kd Kecner
D%/CQB%Z 004 % e

William A. Shaw
Prothonatary/Cierk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

SWISHER CONTRACTING, INC. : No. 2004-1764-CD
Plaintiff :

VS.

KENNETH K. RISHEL AND SONS, INC.
Defendant

NOTICE

TO: Swisher Contracting, Inc.
c/o Chris A. Pentz, Attorney for Plaintiff
207 East Market Street
P.O. Box 552
Clearfield, PA 16830

You are hereby notified to file a written response to the enclosed Answer, New Matter
and Counterclaim within twenty (20) days from service hereof or a judgment may be entered

against you.

Kim C. Kesner, Esquire
Attorney for Defendant
Supreme Ct. 1.D. 28307
23 North Second Street
Clearfield, PA 16830
(814) 765-1706



IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

SWISHER CONTRACTING, INC. :  No. 2004-1764-CD
Plaintiff :

VS.

KENNETH K. RISHEL AND SONS, INC.
Defendant

DEFENDANT’S ANSWER, NEW MATTER
AND COUNTERCLAIM TO PLAINTIFE’S
COMPLAINT FOR DECLARATORY JUDGMENT

AND NOW COMES, the Defendant Kenneth K. Rishel and Sons, Inc., by its counsel

Kim C. Kesner, Esquire and files the following:

Answer
1. Admitted.
2. Admitted.
3. It 1s admitted that Michael A. Cimino conveyed all of his remaining right, title,

claim or interest in that real estate identified in Paragraph 3 of Plaintiff’s Complaint (“Subject
Realty”) to his daughters, Barbara A. Jones, Diane C. Caddy and Tina M. Dick by his deed
recited in Paragraph 3 and attached to Plaintiff’'s Complaint as Exhibit “A”. However,
previously, on June 14, 2002 Michael A. Cimino executed an Article of Agreement with
Defendant, a copy of which is annexed hereto as Exhibit “D-1" which constituted a conveyance
of the mineral estate of the Subject Realty, including the coal and mining rights to Defendant.

4. Defendant is without sufficient knowledge or information to form a belief as to
the truth of the averments contained in Paragraph 4 of Plaintiff’s Complaint for Declaratory
Judgment. Proof thereof is demanded. By way of further answer, the purported leases attached

to Plaintiff’s Complaint as Exhibits “B” are not of record in Clearfield County.



5. From and after 2002, Defendant has mined and is mining a portion of the Subject
Realty consisting of two (2) acres by authority of Defendant’s Article of Agreement with
Michael A. Cimino annexed hereto as Exhibit “D-1”. This two (2) acre portion of the Subject
Realty was added to an existing mining permit issued by the Pennsylvania Department of
Environmental Protection (DEP). In January 2004, it was Defendant’s understanding that DEP
policy prevented Defendant from adding any of the remaining acreage of the Subject Realty to
that permit. Prior to January 19, 2004, Defendant was contacted by Diane C. Caddy on behalf of
herself, Barbara A. Jones and Tina M. Dick who advised Defendant that Plaintiff was interested
in securing authority from Defendant and a mining permit from DEP to mine some of the
remaining acreage of the Subject Realty. Defendant advised Diane C. Caddy that Defendant was
amenable to discussions with Plaintiff on a lease. However, Defendant never executed any lease
or other document granting authority to mine to Plaintiff. ‘Diane C. Caddy also advised
Defendant that it was her belief and opinion that Defendant’s Article of Agreement with Michael
A. Cimino had terminated. While Defendant has continuously believed and maintained that it
has continued rights to the coal under Exhibit “D-1”, it prepared and presented the document
annexed to Plaintiff’s Complaint as Exhibit “C” to Barbara A. Jones, Diane C. Caddy and Tina
M. Dick in order to resolve any dispute with them. However, Defendant believes and therefore
avers that Defendant never executed the document.

6. Defendant specifically denies that it was ever advised by Barbara A. Jones, Diane
C. Caddy and Tina M. Dick that the documents attached to Plaintiff’s Complaint as Exhibit “B”
had been executed. To the contrary, it was the belief and position of Defendant on and about
January 19, 2004 that any right to mine the Subject Realty by Plaintiff would require execution
of a lease or other document by Defendant.

7. Defendant is without sufficient knowledge or information to form a belief as to

the truth of the averments contained in Paragraph 7 of Plaintiff’s Complaint for Declaratory



Judgment. Proof thereof is demanded. By way of further answer, Defendant has no knowledge
of what discussions, if any occurred between Barbara A. Jones, Diane C. Caddy, Tina M. Dick
and the Plaintiff. However, permission from Plaintiff for Defendant to lease two (2) acres of the
Subject Realty was not required in January of 2004.

8. Defendant is without sufficient knowledge or information to form a belief as to
the truth of the averments contained in Paragraph 8 of Plaintiff’s Complaint for Declaratory
Judgment. Proof thereof is demanded. By way of further answer, Defendant has no knowledge
of what discussions, if any occurred between Barbara A. Jones, Diane C. Caddy, Tina M. Dick
and the Plaintiff. However, permission from Plaintiff for Defendant to lease two (2) acres of the
Subject Realty was not required in January of 2004.

9. It is admitted that Barbara A. Jones, Diane C. Caddy and Tina M. Dick executed
the document attached to Plaintiff’s Complaint as Exhibit “C”.

11.(sic) It is admitted that the realty being the subject matter of the recited lease
agreement is described in Exhibit “A”, being a part thereof.

12. Defendant is without sufficient knowledge or information to form a belief as to
the truth of the averments contained in Paragraph 12 of Plaintiff’s Complaint for Declaratory
Judgment. However, Defendant believes and therefore avers that Barbara A. Jones, Diane C.
Caddy and Tina M. Dick knew or should have known that Defendant owned the mineral estate,
including the coal and mining rights to the Subject Realty in January of 2004, was mining two
(2) acres of the Subject Realty under full legal authority and had the right to mine the remainder
of the Subject Realty upon issuance by DEP of an additional permit or an enlargement of
Defendant’s existing permit. In addition, Barbara A. Jones, Diane C. Caddy and Tina M. Dick
knew or should have known that any right by Plaintiff to mine any portion of the Subject Realty

was dependent upon Defendant’s execution of a lease or other document with Plaintiff.



13.  Defendant specifically denies that on or about January 19, 2004 it was aware of
the execution of the documents attached fo Plaintiff’s Complaint as Exhibit “B”. To the
contrary, it was the belief and position of Defendant on and about January 19, 2004 that any right
to mine the Subject Realty by Plaintiff would require execution of a lease or other document by
Defendant.

14.  The averments contain in Paragraph 14 do not require a response. By way of
further answer, Defendant specifically denies that Plaintiff’s consent is required for the exercise
of its rights under its Article of Agreement with Michael A. Cimino which is binding on his
assigns.

WHEREFORE, Defendant respectfully requests this Honorable Court to dismiss
Plaintiff’s Complaint with prejudice.

New Matter

15.  The averments contained in Paragraphs 1 through 14 of Defendant’s Answer are
incorporated herein by reference as if set forth verbatim.

16.  The Article of Agreement dated June 14, 2002 between Michael A. Cimino and
Defendant annexed hereto as Exhibit “D-1" effected a conveyance of fee simple title in the
mineral estate including the coal and mining rights to Defendant.

17.  Plamtiff has failed to state a cause of action upon which the relief of a declaratory
judgment may be granted, because Michael A. Cimino’s assigns had no right, title, claim or
interest with which to support their purported lease agreements with Plaintiff.

WHEREFORE, Defendant respectfully requests this Honorable Court to dismiss

Plaintiff’s Complaint with prejudice.



Counterclaim

18.  The averments contained in Paragraphs 1 through 14 of Defendant’s Answer
above and Paragraphs 15 through 17 of Defendant’s New Matter are incorporated herein by
reference as if set forth verbatim.

19.  Defendant’s Article of Agreement with Michael A. Cimino, annexed hereto as
Exhibit “D-1” constitutes an unconditional sale of the merchantable coal in place to Defendant
and a transfer of fee simple title to the mineral estate including coal and mining rights.

20.  Defendant believes and therefore avers that a construction and declaration of its
rights under the Article of Agreement is necessary to remove any cloud to its title arising from
the claims made by Plaintiff and any potential claims by Michael A. Cimino, Barbara A. Jones,
Diane C. Caddy and Tina M. Dick.

WHEREFORE, Defendant respectfully requests this Honorable Court to enter a judgment
declaring that it is the owner of fee simple title in and to the mineral estate of the Subject Realty
including the coal and mining rights free and clear of the claims of Plaintiff under or by virtue of
the lease agreements attached to Plaintiff’s Complaint as Exhibits “B” as well as any adverse
claims by Michael A. Cimino, Barbara A. Jones, Diane C. Caddy and Tina M. Dick.

Respectfully submitted,

ﬂvg,OL"

Kim C. Kesner, Esquire
Attorney for Defendant
Supreme Ct. 1.D. 28307

23 North Second Street
Clearfield, PA 16830
(814) 765-1706



YERIFICATION

I, Kenneth K. Rishel, verify that the statements made in this Answer, New Matter and
Counterclaim are true and correct. I understand that false statements herein are made subject to

the penalties of 18 Pa.C.S. §4904 relating to unsworn falsifications to authorities.

Date: /2 ~3 7~ y(// // /’—"—‘“\

/ Kenneth K. Rishel



Optinn and Bpgme Agreemeyt
V4 . ',):;}’ = hotg -"(JC)""
THIS A}} CL? OF AGREEI\'-!ENT’jumde and concluded this . /7 day of A YNC , 49—
hetween ,//‘—— DA/ ’9 ...... ( Jﬂ/'(77f‘\/‘(.) .................. e R
................................................................................................................. P ,) e
O of the first part, hereinafter designated g lessor, and . \Cﬂ//\«/f]é/’\. /‘;/f"j )6’/"/'5\’/1”v

of the second part, hereinafter designated as Lessec, witnesseth:

(34 : ,
1 In consideration of the sum of $/ ..... ST, in hand paid, receipt whereof is hereby ncknowledged, Lessor
: . :
herchy leases, lets, and demises vato Lessee, ALL of the ... (@ Tl

seam or vein of.epal in, under and vpon.all that cert

Townshi_{), ......... C,) ‘ @&{) .........................................

FCEHie e G P RG(«‘(A:\) ...... :
il rams 24 7 Cooelie

containing .., R acres, more or less.

TOGETHER with all e mining rights and casemenls owned by Lessor and appurtenant to the coal and land herein

deseribed, including the right of ingress, egress, and regress, in, to and upon said land for the burpose of exploring for and of

mining, manufacturing, testing and preparin said coal for market, to build roads, railroads and tram roads, to build buildings,
tioples. and chutes, 10 deposit waste materia and refuse on the surface of the bnd, to build wire and pipe lines, to drain water
npan the surface by any means, o transport coal from other properties throngh or over this premiscs and to do aj] i.hings neeessary,
vsial und - proper in conneclion with said operations, and Lessor herehy waives all right lo surface support, hoth laterally and
subjacent, and releases all liahility for damage to buildings and ohjects thereon ang waters therein and therecon. Said coal may
he removed by any nechanieal process cither by auger mining, drift mining or stripping process or any other method and all of
the nsual vights and privileges are herelyy grantc(% in conncetion therewith including the right to tear up the surfuce and the
removal and redeposit of gl strata and other ahjoets and materinly inclucking the removal of lrees overlying sui coal, tn he
exercised  without” further cost or liability for the d '

ALSO TOGETHER WITH i

........................................... ]((/,
2. Lessee covenants and agrees lo pay to lessor the sum of . ('&)3 ........... S cents per ton of 2,000
pounds for all mineable, merchantable and marketable coal mined ahd removed from said premises. Settlements to be made on
the twenty-fifth day of each month for all such coal mined and removed from the premises during the preceding calendar month
and all settlements shall be based upon the weights by which the coal is marketed. It is further understood and agreed that

3. Lessce covenants and agrees to Commence mining opcrations upon said premises within
from the effective date of this,lease and in event of failure 50 to commer;(:j m?ng,opemtions agrees (0 p

toyalty the sum or price of (é 000,43" ......... C/V(fT[ze»L%{iV ...... CO/é:_\/"l,ﬁ ...... X‘\ .........

ver year, payable quarterly in advance with the right to take a credit against saj
sideration for any delay in working or removing the coal.

4. Lessee agrees that all mining operations shall be conductex! in accordance with the Jaws of Pennsylvania and modern
mining methods prevailing in the industry. 1t is nalso understood that Lessor shall have access to the operations and scale
records of Lessee at al] reasonable times in person or by duly authorized agent.

5. This lease shall continue nntil all of the mineable and merchantable coal has been exhausted from the premjses, Lessee
nay remove all equipment, buildings and machinery from the premises at the end of the term provided N0 royalty is then dye,

6. ‘This article of agreement shall constitute ang be construed an oplion granted by Lessor to Lessee so that Lesses may elect

to accept or reject it at any time during ... e days from the date hereof, Unon acceptance of this instrument
shall becone inmediately effective in all jte terms as a lease of the coal in’place. During the option period Lessee may go upon
the premiscs for the purpose of surveying, diilling, dig 2ing, exploring, testing, taking samples, and otherwise examining sajd coal,
without liability for the damage, caused thereby or for the coal taken in such explorations. Lessee may exercise this option by
notifying Lessor in writing of its elections to do 50 within the option period aforesaid,

7. It is understood and agreed that in the event that Lessee should default in any payment provided for herein and remain
in such default for period of ninety days from the date when said payment becomes due, or should Lessee be in defqylt in any
other respect and continue in such default for g Petiod of nincty days after being notified in writing of such default by Lessor,
then, in either cvent, at the option of Lessor, this lease shall cease and terminate and Lessee hereby authorizes any attorney of
any Court of Record 1o appear for it and in its name to- confess a judgment against it in an amicable action of ejection to the end
that a writ of habere facias possessionem may issue forthwith for the (?eliver,\' of possession to Lessor, logether with clause of fieri
facias for rent jn arrears and costs.

8. It is further understood and agreed that Lessee Jyas the right to cance] this lease at any time ‘by giving a thitty (30) day

MO MG

. (OVEN)

Exhibit "p-1"
(T of 2)




9. 1t is mutually understood and agreed that the rights, duties and obligations created hereby shall extend to and be binding
upon the parties, their heirs, executors, administrators and assigns, and that the singular herein shall include the plural.

10. Lessor ]u:rchi' warrants generally the title to said coal, surface and minjn% rights hercin designated and this lease shall be
frce and clear of all encumbrauces except those for which waiver and consent hercto is oblained and Lessee may in all cases
apply royalty payments to the satisfaction of such encumbrances as may be found to.exist.

IN WITNESS WHEREOF the parties have hereunto set their hands and seals and caused this article of agreement to be duly
exocuted by their ollicers, the day and year aforesaid. :

{”/éfu’(

D
'
77 ]
P i //La\/

- '

;
................................ (Seal)

~ -
e e T T (Seal)

Wilness:

/7

STATE OF PENNSYLVANIA l
i~ ss:
FBOUNTY OF s f
: L
On Lhis, the ..o o day Of oo e L 19B8: before mMe .o R
the undersigned ollicer, personally appeared e known to me {or satisfactorily

subseribed to the within instrument, and acknowledged that

proven) to be the person whose name ...

executed the same for the purposes therein contained.

Tn witness whereof, 1 hereunto set my hand and official seal.

My Commission Expires ... oo T TR
INFORMATION
Grantors: Marital Status Age Address

ame
-

N
’4 f/‘- / /’fc/ - (/’ i

/ .
P . A
Who occupies surface ... 'F'IC’{VI’

Whao owns surface

NOTE: Give all further information about the tille and property. If acquired by inheritance, give full information as to date of
death, names of childeen alive at date of death of intestate, names of children deceased at date of Jdeath of intestate who were

survived by children, and names of all heirs alive today: ..o

Exhibit "p-1"
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

SWISHER CONTRACTING, INC. : No. 2004-1764-CD
Plaintiff :

VS.

KENNETH K. RISHEL AND SONS, INC.
Defendant

CERTIFICATE OF SERVICE

AND NOW, I do hereby certify that on the SQUM day of December, 2004, I caused
to be served a true and correct, time stamped copy of the Defendant’s Answer, New Matter and
Counterclaim to Plaintiff’s Complaint for Declaratory Judgment, on the following and in the

manner indicated below:

By United States Mail, Regular Mail, Addressed as Follows:

Swisher Contracting, Inc.
c¢/o Chris A. Pentz
Attorney for Plaintiff
207 East Market Street
P.O. Box 552
Clearfield, PA 16830

Date: _ /2-30-0% /7./ L,OL’

Kim C. K?éner, Esquire




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

*
SWISHER CONTRACTING, INC., *
Plaintiff *
* No. 2004-1764 -CD
*
Vs *
*
*
*

KENNETH J. RISHEL AND SONS,INC*

Defendant *
Type of Pleading: Answer to
Defendant’s Complaint

Filed on Behalf of: Plaintiff

Counsel of Record for this Party:
CHRIS A. PENTZ, Esquire

Supreme Court I.D. # 39232
207 East Market Street

P. O. Box 552

Clearfield PA 16830

814 765-4000
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William A. Shaw
Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
‘ CIVIL DIVISION

SWISHER CONTRACTING, INC., *
Plaintiff
* No. 2004 -1764- C.D.
vs

KENNETHJ J. RISHEL AND SONS,
INC., *
Defendant

PLAINTIFF’'S ANSWER TO COMPLAINT JOINING MICHAEL A. CIMINO,
BARBARA A. JONES, DIANE C. CADDY and TINA M. DICK
AS ADDITIONAL PLAINTIFFS/ADDITIONAL DEFENDANTS

1. The averments contained in the Pleadings filed by the
Plaintiff in this matter are incorporated herein by reference as
though set forth in full.

2. No response required.

3. Paragraph 1 above is incorporated herein by reference
as though set forth in full.

4. No response required.

5. No response required.

WHEREFORE, Plaintiff respectfully requests Your Honorable

Court to grant the relief as requested in its Complaint.

Respectfully submitted this Zi? day of \AA“’ , 2004.

Qj\\;‘{g\

Chris A. Pentz
Attorney for Plalntlff




VERIFICATION

I, Leonard Swisher, Sr. ,as President of Swisher

Contracting, Inc. verify that the statements made in this Answer are
true and correct. I understand that false statements herein are made
subject to the penalties of 18 Pa.C.S. §4904 relating to unsworn

falsification to authorities.

|~ 2® o5 /X' %,3 ,,,4/-5//9%2/ =

Date R Swisher Contracting, Inc.
Leonard Swisher, Sr.
President



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

SWISHER CONTRACTING, INC.,
Plaintiff
No. 2004-1764 -CD

vs

* ¥ X X X X X * *

KENNETH J. RISHEL AND SONS, INC*

Defendant *
Type of Pleading: Reply to
Defendant’s New Matter and
Counterclaim with New Matter
to Counterclaim

Filed on Behalf of: Plaintiff

Counsel of Record for this Party:
CHRIS A. PENTZ, Esquire

Supreme Court I.D. # 39232
207 East Market Street

P. O. Box 552

Clearfield PA 16830

814 765-4000

%® % % % % % R % % d ok % % X X X X X X * ¥

F/ILED‘"fé
/343 Pontz
JAN 28 200

William A. Shaw
Prothonotary/Clerk of Courtg



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANTIA
CIVIL DIVISION

SWISHER CONTRACTING, INC., *
Plaintiff

*

No. 2004 -1764- C.D.
vSs

KENNETHJ J. RISHEL AND SONS,
INC., *
Defendant

REPLY TO DEFENDANT’'S NEW MATTER AND COUNTERCLAIM
WITH NEW MATTER TO COUNTERCLAIM

New Matter
15. The averments contained in the Paragraphs 1 through 14
of Plaintiff’s Complaint are incorporated herein by reference as
though set forth in full.
16. Paragraph 16 is a conclusion of law to which no
response is required.
17. Paragraph 17 is a conclusion of law to which no

response is required.

WHEREFORE, Plaintiff respectfully requests Your Honorable

Court to grant the relief sought in its Complaint.
COUNTER CLAIM

18. The averments contained in Paragraphs 1 through 14 of
Plaintiff’s Complaint and Paragraphs 15 through 17 of Plaintiff’s
Reply to New Matter are incorporated herein by reference as
though set forth in full.

19. Paragraph 19 is a conclusion of law to which no
response is required.

20. Paragraph 20 is a conclusion of law to which no



response is required.

WHEREFORE, Plaintiff respectfully requests Your Honorable

Court to grant the relief sought in its Complaint.

NEW MATTER TO COUNTER CLAIM

21. The averments contained in Paragraphs 1 through 14 of
Plaintiff’s Complaint, Paragraphs 15 through 17 of Plaintiff’s Reply
to New Matter, and Paragraphs 18 through 20 of Plaintiff’s Reply to
Counter Claim are incorporated herein by reference as though set forth
in full.

22. The Plaintiff, at the time it entered into lease
agreements, was unaware of any agreements with Kenneth A. Rishel and
Sons, Inc. concerning the property in question.

23. None of the documents which Defendant claims provides it
with an unconditional sale of merchantable coal have been recorded in
the Clearfield County Courthouse.

24. The Plaintiff has expended substantial funds for the
lease of the property in question by way of exploratory drilling,
surveying of the property and steps necessary to obtain a permit (s)

from the Pennsylvania Department of Environmental Protectionm.

WHEREFORE, Plaintiff respectfully requests Your Honorable Court

to grant the relief sought in its Complaint.

Respectfully submitted this ;EZS day of \_)ﬁh\J , 2005.

JUI\KJV

ChFis A. Pentz
Attorney for Plalntlff




VERIFICATION

I, Leonard Swisher, Sr. + 85 _ President of Swisher

Contracting, Inc. verify that the statements made in this Reply are
true and correct. I understand that false statements herein are made
subject to the penalties of 18 Pa.C.S. §4904 relating to unsworn

falsification to authorities.

\aw 20 2e-s )/é 2 A < é <

Date Swisher Contracting, Inc.
by Leonard Swisher, Sr.
President




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DOCKET # 100096
NO: 04-1764-CD
SERVICE# 1 OF 4
COMPLAINT TO JOIN ADDITIONAL
PLAINTIFFS/DEFENDANTS

PLAINTIFF: SWISHER CONTRACTING INC

VS,

DEFENDANT: KENNETH K. RISHEL AND SONS INC

-VS-MICHAEL A. CIMINO, BARBARA A. JONES, DIANE C. CADDY and TINA M. DICK, ADDL. DEFTS

SHERIFF RETURN
e

NOW, January 18, 2005 AT 1:55 PM SERVED THE WITHIN COMPLAINT TO JOIN ADDITIONAL
PLAINTIFFS/DEFENDANTS ON MICHAEL A. CIMINO DEFENDANT AT 11 APPLE ST., CLEARFIELD,
CLEARFIELD COUNTY, PENNSYLVANIA, BY HANDING TO MICHAEL A. CIMINO, DEFENDANT A TRUE AND
ATTESTED COPY OF THE ORIGINAL COMPLAINT TO JOIN ADDITIONAL PLAINTIFFS/DEFENDANTS AND
MADE KNOWN THE CONTENTS THEREOF.

SERVED BY: DEHAVEN /

FILED

oV
F 59 082005
3les
William A.LSEW
Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DOCKET# 100096
NO: 04-1764-CD
SERVICE# 2 OF 4
COMPLAINT TO JOIN ADDITIONAL
PLAINTIFFS/DEFENDANTS

PLAINTIFF: SWISHER CONTRACTING INC

VS.

DEFENDANT: KENNETH K. RISHEL AND SONS INC

-VS-MICHAEL A. CIMINO, BARBARA A. JONES, DIANE C. CADDY and TINA M. DICK, ADDL. DEFTS

SHERIFF RETURN
S

NOW, January 17,2005 AT 10:14 AM SERVED THE WITHIN COMPLAINT TO JOIN ADDITIONAL
PLAINTIFFS/DEFENDANTS ON BARBARA A JONES DEFENDANT AT 212 POPLAR AVE,, CLEARFIELD,
CLEARFIELD COUNTY, PENNSYLVANIA, BY HANDING TO BARBARA A. JONES, DEFENDANT A TRUE AND
ATTESTED COPY OF THE ORIGINAL COMPLAINT TO JOIN ADDITIONAL PLAINTIFFS/DEFENDANTS AND
MADE KNOWN THE CONTENTS THEREOF.

SERVED BY: HUNTER / NEVLING



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DOCKET# 100096
NO: 04-1764-CD
SERVICE # 3 OF 4
COMPLAINT TO JOIN ADDITIONAL
PLAINTIFFS/DEFENDANTS

PLAINTIFF: SWISHER CONTRACTING INC

VS.

DEFENDANT: KENNETH K. RISHEL AND SONS INC

-VS-MICHAEL A. CIMINO, BARBARA A. JONES, DIANE C. CADDY and TINA M. DICK, ADDL. DEFTS

SHERIFF RETURN
e

NOW, January 17,2005 AT 9:15 AM SERVED THE WITHIN COMPLAINT TO JOIN ADDITIONAL
PLAINTIFFS/DEFENDANTS ON DIANE C. CADDY DEFENDANT AT 511 E. 5TH ST., CLEARFIELD, CLEARFIELD
COUNTY, PENNSYLVANIA, BY HANDING TO ANGELA CADDY, DAUGHTER A TRUE AND ATTESTED COPY OF
THE ORIGINAL COMPLAINT TO JOIN ADDITIONAL PLAINTIFFS/DEFENDANTS AND MADE KNOWN THE
CONTENTS THEREOF.

SERVED BY: HUNTER / NEVLING



t

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DOCKET # 100096
NO: 04-1764-CD
SERVICE# 4 OF 4
COMPLAINT TO JOIN ADDITIONAL
PLAINTIFFS/DEFENDANTS

PLAINTIFF: SWISHER CONTRACTING INC

vs.

DEFENDANT: KENNETH K. RISHEL AND SONS INC

-VS-MICHAEL A. CIMINO, BARBARA A. JONES, DIANE C. CADDY and TINA M. DICK, ADDL. DEFTS

SHERIFF RETURN
e

NOW, January 18, 2005 SERVED THE WITHIN COMPLAINT TO JOIN ADDITIONAL PLAINTIFFS/DEFENDANTS
ON TINA M. DICK DEFENDANT AT 203 SPRING HILL CIRCLE, OAKLAND, MD.,, 21550 BY CERTIFIED MAIL #
7002 3150 0000 7854 6518. THE RETURN RECEIPT IS HERETO ATTACHED ENDORSED BY ALYSSA DICK.

PURPOSE VENDOR CHECK # AMOUNT
SURCHARGE KESNER 3623 40.00
SHERIFF HAWKINS KESNER 3623 47.02
Sworn to Before Me This So Answers,
Day of 2005

&

Chester A. Hawki
Sheriff




SENDER: COMPLETE THIS SECTION

@ Cnplete items 1, 2, and 3. Also complete
item 4 if Restncted Delivery is desired.

B Print your i name and address on the reverse
so that We ¢an return the card to you.

B Attach this card to the back of the mailpiece,

or on the front if space permits.

1. Article Addressed to:

TINA M. DICK
203 Spring Hill Circle
Oakland, MD. 21550
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COMPLETE THIS SECTION ON DELIVERY

A. Slgnature
X " [ Agent
A \Y AN MJ A,C O Addressee

B. F%l/ed Wrmt K Eate of ellvery
D.lIs délivery’address dierent from item 47 trYes

If YES, enter delivery address below: O No
3. Service Type

K Certified Mail I Express Mail

O Registered [ Return Recelpt for Merchandise

O Insured Mail [0 C.O.D.
4. Restricted Delivery? (Extra Fee) O Yes

2. Articla Number
(Transfer from service label)

PS Form 3811, August 2001

Domestic Return Receipt

102595-02-M-1540



UNITED STATES POSTAL SERYICE * =~

-m««dﬁSFCmaryaL“
'_,, . : \,\ . ‘POStage‘&EﬁBaid
s |8 N 1 YV
{‘—:‘-\ A RE] ,’ "" - I e ) “'l-s,..r
- 5 e D {. — —
* Sender: Please prifit:your, n/'éfée. addresS; and Z|P¥4 T tbis-bexs_] /"‘.\—
[ .

CHESTER A. HAWKINS

SHERIFF OF CLEARFIELD COUNTY
1 N. 2nd St. Suite 116
CLEARFIELD, PA. 16830

1Cou G,

02 llll”l”l!x“‘lll“l“lllll‘l‘ﬂ"ll‘l‘ll‘l‘!”ll!lll"l”Hl



7002 3150 0000 7854 hL518

2

Postage (3 40,40
Certified Fee $2.30 0830
Relurn Reciept F $1.75 07 Postmark
(Endor:el::;meseetfulreede) * Here
Encorsomont hequiosy | 4000
Total Postage & Fees $ $4.65 01/12/2005
" INA M. DICK
Street, Apt, No.;

orPOBoxNo. 203 Spring Hill Circle

City, State, ZiP+4

Qakland, MD.

21550




.

‘er . Lo _ N
Eeﬂ,ﬂ;,%ﬂg'ﬁ'eﬂg!pf"’"'“s' s (esionof) oz sune ‘0gee wuog A
® Aunique identifier for your mailpiece N\ ;_“
u Arecord of delivery kept by the Postal Service for two years ,
Important Reminders: ' [
& Certified Mail may ONLY be combined with First-Class Mailp or Priority Maily.
w Certified Mall Is riot available for any class of international mail, - O

& NO INSURANCE COVERAGE IS PROVIDED with Certified Mail. For
valuables, please cogsider Insured or Eegistered Mail. o

® For an additional fee, a Return Receipt ma[y be requested to provide proof of
delivery. To obtain Return Receipt service, please complete and attach a Retumn
Reaceipt (PS Form 3811) to the article and add applicable postage to cover the
fee. Endorse mailpiece "Retum Receipt Requested”. To receive a fee waiver for
a duplicate return receipt, a USPS@ postmark on your Certified Mail recsipt is |
required. LN - hat

® For an additional fea, delivery may be .restricted to the addressée or
addressee's authorized agent. Advise the clerk or mark the mailpiece with the
endorsement “Restricted Delivery”. ~ v+~

& [f a postmark on the Certifled Mail receipt is desired, ﬁlease present the arti-
cle at the post office for postmarking. If a postmark on the Certified Mail
receipt is not needed, detach and affix label with postage and mail. i

B

IMPORTANT: Save this receipt and present it when making an inquiry.”?
Internet access to delivery information Is not available on mail
addressed to APOs and FPOs. . t

: 022" Lo '
- -10009% Ly S . <




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

SWISHER CONTRACTING, INC.,

KENNETH J.
INC.,

Plaintiff

vs

RISHEL and SONS

Defendant

* ¥ % % % ¥ % * ¥ * *

*

S oo% o F & o %k o % % % %k ok % ¥ % ¥ F F %

No. 2004-1764 -CD

Type of Pleading: Notice to Plead/

Certificate of Service

Filed on Behalf of: Plaintiff

Counsel of Record for this Party:
CHRIS A. PENTZ, Esquire

Supreme Court I.D. # 39232
207 East Market Street

P. O. Box 552

Clearfield PA 16830

814 765-4000

- 1 g -
S EN e
J L! HLJJ
Viillies, A Shaw

proporctan/Cieric of Cours



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANTIA
CIVIL DIVISION

SWISHER CONTRACTING, INC., *
Plaintiff

*

No. 2004 - 1764 - C.D.
vs

KENNETHJ J. RISHEL AND SONS,
INC., *
Defendant

TO: Kenneth J. Rishel and Sons, Inc.
c/o Kim Kesner, Esquire

You are hereby notified to file a written response to
the enclosed New matter to Counter Claim within twenty (20) days
from the service hereof or a judgment may be entered against you.

(9

Chris A. Pentz, Esquire
I. D. # 39

Attorney for Plaintiff
Swisher Contracting, Inc.




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

SWISHER CONTRCTING, INC.,
Plaintiff
vs No. 2004-1764-C.D.

KENNETH J. RISHEL AND SONS
INC.,

ok o * H * O *

Defendant
CERTIFICATE OF SERVICE
This is to certify that on the ég day of February
2005, the undersigned served a true and correct copy of the
Notice to Plead upon counsel for the Defendant. Such document
was personally served upon:
Attorney Kim Kesner

23 North Second Street
Clearfield PA 16830

(100N

CNFis A. Pentz \ Esquire
Attorney for Playntiff
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LAW OFFICES OF
COLAVECCHI
& COLAVECCHI

221 E. MARKET ST.
(ACROSS FROM
COURTHOUSE)

P.0O. BOX 131
CLEARFIELD, PA

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

SWISHER CONTRACTING, INC.,

Plaintiff
Vs.

KENNETH K.
INC.,

RISHEL AND SONS,
Defendant
vs.
MICHAEL A. CIMINO, BARBARA A.
JONES, DIANE C. CADDY and TINA

M. DICK,
Additional Defendants

CIVIL DIVISION

No. 04 -1764 - CD

MICHAEL A. CIMINO ANSWER TO
COMPLAINT OF KENNETH K. RISHEL
AND SONS, INC. JOINING MICHAEL
A, CIMINO AS AN ADDITIONAL
DEFENDANT

Filed on Behalf of:

Additional Defendant,
A, CIMINO

MICHAEL

Counsel of Record for This

Party:

JOSEPH COLAVECCHI,
Pa. I.D. #06810

ESQUIRE

COLAVECCHI & COLAVECCHI
221 East Market Street
P.0. Box 131
Clearfield, PA 16830

814/765-1566

FILED#Z.
ol

Witliam A Shaw
Pmmmwwwmbmoﬂbmm




LAW OFFICES OF
COLAVECCHI
& COLAVECCHI

221 E. MARKET ST.
(ACROSS FROM
COURTHOUSE)

P. 0. BOX 131
CLEARFIELD, PA

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION

SWISHER CONTRACTING, INC.,
Plaintiff

vS. : No. 2004 - 1764 - CD

KENNETH K. RISHEL AND SONS, INC.,
Defendant

vS.
MICHAEL A. CIMINO, BARBARA A.
JONES, DIANE C. CADDY and TINA

M. DICK, :
Additional Defendants:

MICHAEL A. CIMINO ANSWER TO COMPLAINT
OF KENNETH K. RISHEL AND SONS, INC. JOINING
MICHAEL A. CIMINO AS AN ADDITIONAL DEFENDANT

Michael A. Cimino, through his Attorney, Joseph Colavecchi,
Esquire, files his Answer to the Complaint of Kenneth K. Rishel and
Sons, Inc. joining Michael A. Cimino as an Additional Defendant,
and respectfully avers as follows:

1. This does not require an answer.

2. This is a statement of the law and does not require an

answer.




LAW OFFICES OF
COLAVECCHI
& COLAVECCHI

221 E. MARKET ST.

(ACROSS FROM
COURTHOUSE)
P. 0. BOX 131
CLEARFIELD, PA

3. Denied. The Option Agreement speaks for itself. The
option was never exercised and in any event, would not convey a fee
simple interest since it specifically provided that the so-called
Option Agreement could be canceled at any time by Kenneth K. Rishel
and Sons, Inc. by a thirty (30) day written notice.

It is further alleged on information and belief that
mining operations were not commenced on this property by September
14, 2002.

4. It is denied that Michael A. Cimino has any interest in
this property. Said interest was conveyed to his daughters,
Barbara A. Jones, Diane C. Caddy and Tina M. Dick by deed dated
March 21, 2003, recorded at Clearfield as Instrument Number
2003044098.

5. Denied for the reasons as set out above.

WHEREFORE, Michael A. Cimino demands that the Complaint of
Defendant, Kenneth J. Rishel and Sons, Inc., against Michael A.
Cimino as Additional Defendant, be dismissed and that judgment be

entered in favor of Michael A. Cimino together with costs.

Respectfully submitted:

g

JOSEPH COLAVECCHI, ESQUIRE
Attorney for Michael A. Cimino
221 East Market Street
Clearfield, PA 16830




VERIFICATION

I verify that the statements made in this Answer by Michael
A. Cimino to the Complaint of Kenneth K. Rishel and Sons, Inc.
Joining Michael A. Cimino as an Additional Defendant are true and
correct. I understand that false statements herein are made

subject to the penalties of 18 Pa.C.S. §4904 relating to unsworn

falsification to authorities.

Weedool G . Commnir

MICHAEL A. CIMINO

LAW OFFICES OF
COLAVECCHI
& COLAVECCH!
221 E. MARKET ST.

(ACROSS FROM
COURTHOUSE)

P. 0. BOX 131
CLEARFIELD, PA




LAW OFFICES OF
COLAVECCHI
& COLAVECCHI

221 €. MARKET ST.
(ACROSS FROM
COURTHOUSE)

P. 0. BOX 131
CLEARFIELD, PA

IN THE COURT OF COMMCN PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION

SWISHER CONTRACTING, INC.,
Plaintiff
vSs. : No. 2004 - 1764 - CD

KENNETH K. RISHEL AND SONS, INC.
: Defendant
vSs.

MICHAEL A. CIMINO, BARBARA A.
JONES, DIANE C. CADDY and TINA
M. DICK,

Additional Defendants

CERTIFICATE OF SERVICE
The undersigned hereby certifies that on March 3, 2005, a true
and correct copy of an Answer by Michael A. Cimino to Complaint of
Kenneth K. Rishel and Sons, Inc. Joining Michael A. Cimino as an
Additional Defendant in the above matter was served on the
following by depositing said copy in the United States Mail, first
class, postage prepaid and addressed as follows:

Kim C. Kesner
Attorney at Law

23 North Second Street
Clearfield, PA 16830

Chris A. Pentz
Attorney at Law

P.0O. Box 552
Clearfield, PA 16830

Gary Knaresboro
Attorney at Law
33 Beaver Drive, Suite 2
DuBois, PA 15801

DATE: 2%/2/&5’ BY - }%@ﬁixc$&a9U§§L

JOSEPH COLAVECCHI, ESQUIRE
221 East Market Street
P.O. Box 131

Clearfield, PA 16830




IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

SWISHER CONTRACTING, INC.
Plaintiff

VS.

KENNETH K. RISHEL AND SONS, INC.
Defendant

VS.

MICHAEL A. CIMINO, BARBARA A.J ONES;

DIANE C. CADDY and TINA M. DICK,

Additional Plaintiffs/Defendants -

No. 2004-1764-CD

Type of Pleading: Defendant Rishel’s Reply

to Plaintiff Swisher’s New Matter to
Counterclaim

Filed on Behalf of: Defendant

Counsel of Record for this Party:
Kim C. Kesner, Esquire
Supreme Ct. I.D. 28307

23 North Second Street
Clearfield, PA 16830
814-765-1706

g '7\
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Qﬂy Kesner



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

SWISHER CONTRACTING, INC. : No. 2004-1764-CD
Plaintiff :

VS.

KENNETH K. RISHEL AND SONS, INC.
Defendant

VS.

MICHAEL A. CIMINO, BARBARA A. JONES:
DIANE C. CADDY and TINA M. DICK, :
Additional Plaintiffs/Defendants :

DEFENDANT RISHEL’S REPLY TO PLAINTIFF
SWISHER’S NEW MATTER TO COUNTERCLAIM

AND NOW COMES, the Defendant Kenneth K. Rishel and Sons, Inc., by its counsel
Kim C. Kesner, Esquire and files the following Reply to Plaintiff Swisher Contracting, Inc.’s
New Matter to Counterclaim:

21. The averments contained in Paragraph 21 of Plaintiffs New Matter to
Counterclaim require no response. To the extent that they require a response and are relevant,
Defendant Rishel incorporates herein by reference its Answer, New Matter and Counterclaim to
Plaintiff’s Complaint for Declaratory Judgment as if set forth verbatim.

22. Tt is specifically denied that Plaintiff was unaware of Defendant Rishel’s Article
of Agreement annexed to Defendant’s Answer, New Matter and Counterclaim as Exhibit “D-1”.
To the contrary, Plaintiff had actual and constructive knowledge that Defendant Rishel had an
agreement to mine the property being the subject matter of this action. Plaintiff had actual and
constructive knowledge of Defendant Rishel’s agreement to mine from multiple sources
including by way of illustration but not limitation, Defendant Rishel’s Contractual Consent of
Landowner (Supplement C) executed by Michael A. Cimino on March 13, 2001 and recorded on

March 13, 2001 in the Office of the Recorder of Deeds of Clearfield County at Instrument



Number 200103599; execution by Leonard Swisher, Sr. on January 27, 2004 of a Consent to
Defendant Rishel to use Plaintiff’s pre-blast surveys associated with its Mt. Zion surface mine
project for Defendant Rishel’s Cimino job; public advertisements regarding Defendant Rishel’s
Surface Mining Permit appearing in August and September of 2002 and December of 2003 and
multiple discussions between Defendant Rishel, its agents and employees and Plaintiff, its agents
and employees.

23. It is admitted that Exhibit “D-1" to Defendant Rishel’s Answer, New Matter and
Counterclaim is not recorded. However, it is customary in the industry for such documents not
to be recorded as evidenced by the fact that none of Plaintiff’s documents annexed to its
pleadings have been recorded.

24, Defendant Rishel is without sufficient knowledge or information to form a belief
as to the truth of the averments contained in Paragraph 24 and therefore strict proof is demanded.
By way of further answer, any amounts expended by Plaintiff in the face of Defendant Rishel’s
clear rights were at Plaintiff’s risk and are irrelevant to an adjudication of Defendant Rishel’s
Counterclaim.

WHEREFORE, Defendant respectfully requests this Honorable Court to enter a judgment
declaring that it is the owner of fee simple title in and to the mineral estate of the Subject Realty
including the coal and mining rights free and clear of the claims of Plaintiff under or by virtue of
the lease agreements attached to Plaintiff’s Complaint as Exhibits “B” as well as any adverse
claims by Michael A. Cimino, Barbara A. Jones, Diane C. Caddy and Tina M. Dick.

Respectfully submitted,

”'//?,,.c/ /;4 -

Kim C. Kesner, Esquire
Attorney for Defendant




VERIFICATION

I, Kenneth K. Rishel, verify that the statements made in this Reply to Plaintiff’s New
Matter to Counterclaim are true and correct. I understand that false statements herein are made

subject to the penalties of 18 Pa.C.S. §4904 relating to unsworn falsifications to authorities.

Date: ?-/D‘OS‘ /&—\‘_—\

/Kenneth K. Rishel




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

SWISHER CONTRACTING, INC. . No. 2004-1764-CD
Plaintiff :

VS.

KENNETH K. RISHEL AND SONS, INC.
Defendant

VS.
MICHAEL A. CIMINO, BARBARA A. JONES;

DIANE C. CADDY and TINA M. DICK, :
Additional Plaintiffs/Defendants :

CERTIFICATE OF SERVICE
Jot™

AND NOW, I do hereby certify that on the day of March, 20035, I caused to

be served a true and correct, time stamped copy of the Defendant Rishel’s Reply to Plaintiff
Swisher Contracting, Inc.’s New Matter to Counterclaim, on the following by U.S. Regular Mail,
postage prepaid:

Chris A. Pentz, Esquire
207 East Market Street
P.O. Box 552
Clearfield, PA 16830
(Attorney for Swisher Contracting, Inc.)

Joseph Colavecchi, Esquire
221 East Market Street
P.O. Box 131
Clearficld, PA 16830
(Attorney for Michael A. Cimino)

Gary Knaresboro, Esquire
33 Beaver Drive
DuBois, PA 15801
(Attorney for Barbara A. Jones, Diane C. Caddy & Tina M. Dick)

Date: > /0/6 s~ O /44_,

Kim C/ Kesner, Esquire
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

SWISHER CONTRACTING, INC.
Plaintiff

VS.

KENNETH K. RISHEL AND SONS, INC.
Defendant

VS.

MICHAEL A. CIMINO, BARBARA A.
JONES, DIANE C. CADDY and TINA M.
DICK,

Additional Plaintiffs/Defendants :

No. 2004-1764-CD

Type of Pleading: Praecipe for Trial
NONJURY

Filed on Behalf of: Defendant

Counsel of Record for this Party:
Kim C. Kesner, Esquire
Supreme Ct. 1.D. 28307

23 North Second Street
Clearfield, PA 16830
814-765-1706

Opposing Counsel of Record:

Chris A. Pentz, Esquire

207 East Market Street

P.O. Box 552

Clearfield, PA 16830

814-765-4000

Attorney for Swisher Contracting, Inc.

Gary Knaresboro, Esquire

33 Beaver Drive

DuBois, PA 15801

814-375-2311

Attorney for Barbara A. Jones, Diane C.
Caddy and Tina M. Dick

Joseph Colavecchi, Esquire
Colavecchi & Colavecchi

221 East Market Street
Clearfield, PA 16830
814-765-1566

Attorney for Michael A. Cimino

FH ED ke
353484
OCT' 2 6 2005 K?:g(

William A. Shaw €K
Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

SWISHER CONTRACTING, INC.

No. 2004-1764-CD
Plaintiff

VS.

KENNETH K. RISHEL AND SONS, INC.
Defendant

VS.

MICHAEL A. CIMINO, BARBARA A.

JONES, DIANE C. CADDY and TINA M.
DICK,

Additional Plaintiffs/Defendants -

PRAECIPE FOR TRIAL

TO: WILLIAM A. SHAW, PROTHONOTARY

Please list the above-captioned matter for trial on the civil nonjury trial list.

I hereby certify that no motions are outstanding; that discovery has been completed;
and/or I reasonably believe completion of remaining discovery will not obstruct proceedings in

this case; and that the case is ready for trial. A Certificate of Readiness is attached hereto and is

incorporated herein by reference.

I further certify that notice of this Praecipe has been given to the attorneys of record rep-

resenting the Defendants.

ﬂk(/ﬁl/—/

Kim C. fesner, Esquire

Attorney for Defendant Kenneth K. Rishel and
Sons, Iné.

Dated: October 26, 2005



COURT OF COMMON PLEAS OF CLEARFIELD COUNTY
CIVIL TRIAL LISTING

CERTIFICATE OF READINESS TO THE PROTHONOTARY
2004-1764-CD DATE PRESENTED 10/26/2005
CASE NUMBER TYPE TRIAL REQUESTED ESTIMATED TRIAL TIME

( ) Jury (xx) Non-Jury
Date Complaint ( ) Arbitration 1 Days
Filed: november 5, 2004

PLAINTIFF(S)

Swisher Contracting, Inc. ()
DEFENDANT(S)

. Check Block if

Kenneth J. Rishel and Sons, Inc. ( ) a Minor is a

ADDITIONAL DEFENDANT(S) Party to the
Case

Michael A, Cimino, Barbara A. Jones, Diane C. Caddy ( )

and Tina M. Dick
JURY DEMAND FILED BY: N/A DATE JURY DEMAND FILED: N/A
AMOUNT AT ISSUE CONSOLIDATION DATE CONSOLIDATION ORDERED

more than

$ () yes () mno

PLEASE PLACE THE ABOVE CAPTIONED CASE ON THE TRIAL LIST.

I certify that all discovery in the case has been completed;
all necessary parties and witnesses are available; serious
settlement negotiations have been conducted; the case is ready in
all respects, for trial, and a copy of this Certificate has been
served upon all counsel of record and upon all parties of record who
are not represented by counsel.

/éﬁjj?tzvc~/24£”’—

Chris A. Bentz, Esquire, 207 E. Jgrket st., P.0O. Box 552, Clfd., PA 16830 814-765-4000
FOR THE PLAINTIFF ) TELEPHONE NUMBER

XKim C. Kesner,‘Esquire, 23 N.” 2nd Street, Clearfield, PA 16830 814-765-1706
FOR THE DEFENDANT TELEPHONE NUMBER

Gary Knaresboro, Esqg., 33 Beaver Drive, DuBois, PA, 15801 831-375-2311(for Jones,

FOR ADDITIONAL . DEFENDANT . .. -~ TELEPHONE  NUMBER --Caddy & Dick)

Joseph Colavecchi, Esquire, 221 E. Market St., Clearfield, PA 16830 ‘814-765~1566...
(for Michael A. Cimino)

P o R e



e re——— e e v e e i s L

CERTIFICATE OF SERVICE

AND NOW, I do hereby certify that on the 26™ day of October, 2005, I caused to be
served a true and correct copy of Defendant Rishel's Certification of Readiness and Praecipe For

Trial on the following and in the manner indicated below:

BY PERSONAL SERVICE

Court Administrator's Office
Clearfield County Courthouse
Clearfield, PA 16830

BY UNITED STATES MAIL, FIRST CLASS, POSTAGE PREPAID

Chris A. Pentz, Esquire
207 East Market Street
P.O. Box 552
Clearfield, PA 16830
Attorney for Swisher Contracting, Inc.

Gary Knaresboro, Esquire
33 Beaver Drive
DuBois, PA 15801
Attorney for Barbara A. Jones
Diane C. Caddy and Tina M. Dick

Joseph Colavecchi, Esquire
Colavecchi & Colavecchi
221 East Market Street
Clearfield, PA 16830
Attorney for Michael A. Cimino

Date: October 26, 2005 ‘/7«/(, 44"/

Kim C. Kfsner, Esquire
Attorney lor Defendant Kenneth K. Rishel and
Sons, Inc.




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

SWISHER CONTRACTING, INC.,
Plaintiff

VS. NO. 04-1764-CD

KENNETH K. RISHEL AND SONS, INC.,
Defendant

VS.
MICHAEL A. CIMINO, BARBARA A. JONES,

DIANE C. CADDY and TINA M. DICK,
Additional Defendants

* 0 % % ¥ % % * A %X ¥ * %

ORDER
NOW, this 19" day of January, 2008, following pre-trial conference among the
Court and counsel, it is the ORDER of this Court as follows:
1. Non-Jury Trial shall be held before the Court commencing at 9:00 a.m. on
Tuesday, March 7, 2006 and Wednesday, March 8, 2006 in Courtroom No. 1,

Clearfield County Courthouse, Clearfield, Pennsylvania.

BY THE COURT,

&® FREDRIC J. AMMERMAN
FI !—%EL%] QCMUS" Pontc. President Judge
Jl{“ 2 b

KE Snes
J. .
William A. Shaw Colaveech:
Prothonotary/Clerk of Courts \ L 4&\)0 o

fee:
‘ Basbasa.Sones- 213 foplos Ave.LleasSierd PA 16830

Diane C-Caddy. Sh F Efh st Clearferd, P 112830
Tino. dick- 303 Spring Hhl Cercle, OoXlond. MD N5 50




Clearfield County Office of the Prothonotary and Clerk of Courts

William A. Shaw David S. Ammerman Jacki Kendrick Bonnie Hudson

Prothonotary/Clerk of Courts Solicitor Deputy Prothonotary Administrative Assistar

it

To: All Concerned Parties

From: William A. Shaw, Prothonotary

It has come to my attention that there is some confusion on court orders over the
issue of service. To attempt to clear up this question, from this date forward until further
notice, this or a similar memo will be attached to each order, indicating responsibility for
service on each order or rule. If you have any questions, please contact me at (814) 765-
2641, ext. 1331. Thank you.

Sincerely,

Q;/,é;%/

William A. Shaw
Prothonotary

DATE: dolote

You are responsible for serving all appropriate parties.
& The Prothonotary’s office has provided service to the following parties:
K Plaintiff(s)/Attorey(s)
x Defendant(s)/Attorney(s)

Other

Special Instructions:

PO Box 549, Clearfield, PA 16830 = Phone: (814) 765-2641 £xt. 1330 = Fax: (814) 765-7659




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

SWISHER CONTRACTING, INC.,
Plaintiff
vs. - NO. 04-1764-CD

KENNETH K. RISHEL AND SONS, INC. ,
Defendant

Vs.
MICHAEL A. CIMINO, BARBARA A. JONES,

DIANE C. CADDY and TINA M. DICK,
Additional Defendants

PRAECIPE FOR ENTRY OF APPEARANCE
TO:  WILLIAM A. SHAW, PROTHONOTARY

Kindly enter my appearance as counsel on behalf of Barbara A. Jones, Diane C. Caddy,
and Tina M. Dick, Defendants in the above captioned matter. Direct all pleadings and

matters concerning the Defendants to the undersigned.

s Gary' ¥ aresbo;roEsquire
/-5 06
Date
3l
F(yl) bg D Aq? %naresbo@
FEB 01
Copy 4o clh
William A. S

Prothonotary/Clerk urts



%GQ\MQ\ A. Stnaresboro, %§

33 BEAVER DRIVE, SUITE 2
DUBOIS, PA IS8OQI
TELEFHONE (814) 375-2311 ﬂ_—lmc
FAX (814) 375-2314
FEB 01 2006

William A. Shaw
Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

SWISHER CONTRACTING, INC.
Plaintiff

VS.

KENNETH K. RISHEL AND SONS, INC.
Defendant

VS.

MICHAEL A. CIMINO, BARBARA A. JONES:

DIANE C. CADDY and TINA M. DICK,

Additional Plaintiffs/Defendants

No. 2004-1764-CD

Type of Pleading: Motion for Continuance
of Trial

Filed on Behalf of: Defendant

Counsel of Record for this Party:
Kim C. Kesner, Esquire
Supreme Ct. 1.D. 28307

23 North Second Street
Clearfield, PA 16830
814-765-1706

Opposing Counsel of Record:

Chris A. Pentz, Esquire

207 East Market Street

P.O. Box 552

Clearfield, PA 16830

814-765-4000

Attorney for Swisher Contracting, Inc.

Gary Knaresboro, Esquire

33 Beaver Drive

DuBois, PA 15801

814-375-2311

Attorney for Barbara A. Jones, Diane C.
Caddy and Tina M. Dick

Joseph Colavecchi, Esquire
Colavecchi & Colavecchi

221 East Market Street
Clearfield, PA 16830
814-765-1566

Attorney for Michael A. Cimino

=T s
MR D87y, O

Wilharm A Shaw i
prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

SWISHER CONTRACTING, INC. : No. 2004-1764-CD
Plaintiff

VS§.

KENNETH K. RISHEL AND SONS, INC.
Defendant

VS.

MICHAEL A. CIMINO, BARBARA A. I ONES;

DIANE C. CADDY and TINA M. DICK, :
Additional Plaintiffs/Defendants :

MOTION FOR CONTINUANCE OF TRIAL

AND NOW COMES, Defendant Kenneth K. Rishel and Sons, Inc. by its Counsel, Kim
C. Kesner, Esquire and in support of this Motion for Continuance of Trial avers:

1. Kenneth K. Rishel is President and the owner of Defendant Kenneth K. Rishel
and Sons, Inc. and is a necessary trial witness in this matter which is scheduled for trial on
Tuesday, March 7 and Wednesday, March 8, 2006.

2. Kenneth K. Rishel has been suffering with heart problems and Stage IV lung
cancer.

3. He was hospitalized at the DuBois Regional Medical Center when his condition
deteriorated until he was life-flighted on Tuesday, February 28, 2006 to Shadyside Hospital in

Pittsburgh. He was life-flighted because a tumor was constricting his blood flow.

4. He has been in an induced coma on life support since arriving at Shadyside
Hospital.
5. His son, James Rishel, an employee of Defendant Kenneth K. Rishel and Sons,

Inc. and another necessary trial witness is in Pittsburgh with his father and plans to remain until

his father is brought out of the coma and his condition is stabilized. Kenneth K. Rishel’s



physicians have provided no prognosis, but it is clear that his situation is dire and his condition
may not stabilize.

6. If Kenneth K. Rishel remains unavailable, James Rishel can provide sufficient
testimony to support Defendant’s position(s) at trial. However, at this juncture, given Kenneth
K. Rishel’s condition and James Rishel’s relative inability to insure his availability on March 7
and 8, 2006, the grant of an indefinite continuance for trial is warranted.

WHEREFORE, the undersigned counsel on behalf of the Defendant respectfully requests
a continuance of the non-jury trial scheduled for Tuesday, March 7 and Wednesday, March 8,
2006. |

Respectfully submitted,

/7,,(,/74_/

Kim C.[Kesner, Esquire
Attorney for Defendant Kenneth K. Rishel
and Sons, Inc.




VERIFICATION

The undersigned verifies that he is the attorney for Kenneth K. Rishel and Sons, Inc.,
Defendant, named in the within action, that as such attorney he is authorized to make this
verification, and that the statements made in the foregoing Motion for Continuance of Trial are
true and correct, not from his own knowledge, but from the information supplied to him by
James Rishel at 3:30 p.m. on Thursday, March 2, 2006, and believed to be true, and that this
Verification is filed by him for the purposes of expediting this litigation, and in the event a
Verification from Defendant Kenneth K. Rishel and Sons, Inc., is required, same will be
supplied. The undersigned understands that false statements made herein are subject to the

penalties of 18 PA. C.S. 4904 relating to unsworn falsification to authorities.

Date: ‘3/ 3/ ok /Z'/OL—’

Kim C. Iiésner, Esquire




CERTIFICATE OF SERVICE

AND NOW, I do hereby certify that on the ﬂ day of March, 2006, I caused to be served

a true and correct copy of the Motion for Continuance of Trial on the following by facsimile and

by U.S. Regular Mail, postage prepaid:

Date:

Chris A. Pentz, Esquire
207 East Market Street
P.O. Box 552
Clearfield, PA 16830
Attorney for Swisher Contracting, Inc.

Joseph Colavecchi, Esquire
221 East Market Street
P.O. Box 131
Clearfield, PA 16830
Attorney for Michael A. Cimino

Gary Knaresboro, Esquire
33 Beaver Drive
DuBois, PA 15801
Attorney for Barbara A. Jones, Diane C. Caddy & Tina M. Dick




IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

SWISHER CONTRACTING, INC. : No. 2004-1764-CD
Plaintiff
Type of Pleading: ORDER
Vs.

KENNETH K. RISHEL AND SONS, INC.
Defendant . Filed on Behalf of: Defendant

vs. : Counsel of Record for this Party:
:  Kim C. Kesner, Esquire
MICHAEL A. CIMINO, BARBARA A.JONES: Supreme Ct. I.D. 28307
DIANE C. CADDY and TINA M. DICK, :
Additional Plaintiffs/Defendants : 23 North Second Street
. Clearfield, PA 16830
814-765-1706

Opposing Counsel of Record:

Chris A. Pentz, Esquire

207 East Market Street

P.O. Box 552

Clearfield, PA 16830

814-765-4000

Attorney for Swisher Contracting, Inc.

Gary Knaresboro, Esquire

33 Beaver Drive

DuBois, PA 15801

814-375-2311

Attorney for Barbara A. Jones, Diane C.
Caddy and Tina M. Dick

Joseph Colavecchi, Esquire
Colavecchi & Colavecchi

221 East Market Street
Clearfield, PA 16830
814-765-1566

Attorney for Michael A. Cimino

FLED
2l
MAR 06 2005 %‘ggg‘{;”;\

William A. Shaw p
Prothonotary/Clerk of Courts 4



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

SWISHER CONTRACTING, INC. : No. 2004-1764-CD
Plaintiff :

VS.

KENNETH K. RISHEL AND SONS, INC.
Defendant

vs.
MICHAEL A. CIMINO, BARBARA A. JONES:
DIANE C. CADDY and TINA M. DICK,

Additional Plaintiffs/Defendants :

ORDER
I8
AND NOW, this ‘3 day of March, 2006, upon consideration of Defendant Kenneth

K. Rishel and Sons, Inc.’s Motion for Continuance of Trial, the Motion is hereby GRANTED.

BY THE COURT:

W

Frédric J. Ammerman, President Judge




g9

IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

NO. 2004-1764-CD

SWISHER CONTRACTING, INC.,

Plaintiff
VS.
KENNETH K. RISHEL AND SONS, INC.,
Defendant
vSs.

MICHAEL A. CIMINO, BARBARA A.
JONES, DIANE C. CADDY AND TINA
M. DICK,

ADDITIONAL Plaintiffs/Defendants

ORDER

KIM C. KESNER

ATTORNEY AT LAW
23 North Second Street
CLEARFIELD, PA 16830
(814) 765-1706

FILED

MAR 06 2006

William A. Shaw
Prothonatary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA
CIVIL DIVISION
SWISHER CONTRACTING, INC.
vs. © No. 04-1764-CD
KENNETH K. RISHEL AND SONS, INC., :

V8.

MICHAEL A. CIMINO, BARBARA A.
JONES, DIANE C. CADDY and
TINA M. DICK

ORDER

AND NOW, this 29™ day of March, 2006, it is the ORDER of the
Court that Civil Non-Jury Trial in the above-captioned matter has been scheduled for

Tuesday, August 22, 2006 and Wednesday, August 23, 2006 commencing at 9:00

A.M. each day in Courtroom No. 1, Clearfield County Courthouse, Clearfield, PA.

One and one-half (1 '2) days has been allotted for this trial.

FILED

MAR 29 2006
(A EAETN D

Prothonotary/Clerk of Confis
Cen o Pewre

\‘f:s g
2, ¥wners Rq

BY THE COURT:

/b\W

RIC J. AMMERMAN
President Judge

Co L v e

wi



Clearfield County Office of the Prothonotary and Clerk of Courts

William A. Shaw David S. Ammerman Jacki Kendrick Bonnie Hudson
Prothonotary/Clerk of Courts Solicitor . Deputy Prothonotary Administrative Assistant

To: All Concerned Parties

From: William A. Shaw, Prothonotary

It has come to my attention that there is some confusion on court orders over the
issue of service. To attempt to clear up this question, from this date forward until further
notice, this or a similar memo will be attached to each order, indicating responsibility for
service on each order or rule. If you have any questions, please contact me at (814) 765-
2641, ext. 1331. Thank you.

Sincerely,

(g LU

William A. Shaw
Prothonotary

DATE: _5>~19-o%

You are responsible for serving all appropriate parties.

X The Prothonotary’s office has provided service to the following parties:

X Plaintiff(s)/Attorney(s)
X Defendant(s)/Attorney(s)
Other

Special Instructions:

PO Box 549, Clearfieid, PA 16830 = Phone: (814) 765-2641 £xt. 1330 & Fax: {814) 765-7659



IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

SWISHER CONTRACTING, INC.
Plaintiff

VS.

KENNETH K. RISHEL AND SONS, INC.
Defendant

VS.

MICHAEL A. CIMINO, BARBARA A. JONES:

DIANE C. CADDY and TINA M. DICK,

Additional Plaintiffs/Defendants

No. 2004-1764-CD

Type of Pleading: Order

FILED

AUG 22 2006
Filed on Behalf of: Defendant Olionnys
Prothonotary/Clerk of Courts
Counsel of Record for this Party: U ce s @
Kim C. Kesner, Esquire « ’
Supreme Ct. 1.D. 28307 e Kaveras
fen Sewm

23 North Second Street
Clearfield, PA 16830
814-765-1706

Opposing Counsel of Record:

Chris A. Pentz, Esquire

207 East Market Street

P.O. Box 552

Clearfield, PA 16830

814-765-4000

Attorney for Swisher Contracting, Inc.

Gary Knaresboro, Esquire

33 Beaver Drive

DuBois, PA 15801

814-375-2311

Attorney for Barbara A. Jones, Diane C.
Caddy and Tina M. Dick

Joseph Colavecchi, Esquire
Colavecchi & Colavecchi

221 East Market Street
Clearfield, PA 16830
814-765-1566

Attorney for Michael A. Cimino



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

SWISHER CONTRACTING, INC. : No. 2004-1764-CD
Plaintiff :
Vs.

KENNETH K. RISHEL AND SONS, INC.
Defendant

Vs.
MICHAEL A. CIMINO, BARBARA A. JONES:

DIANE C. CADDY and TINA M. DICK, :
Additional Plaintiffs/Defendants :

ORDER

AND NOW, this 22™ day of August, 2006, this being the date scheduled for non-jury
trial in this Declaratory Judgment action, Attorney for Plaintiff having informed this Court on
August 21, 2006 that Plaintiff wishes to withdraw its Complaint as well as its defenses to the
Counterclaim filed by Defendant Kenneth K. Rishel and Sons, Inc., and Additional
Plaintiffs/Defendants, Michael A. Cimino, Barbara A. Jones, Diane C. Caddy and Tina M. Dick
having appeared and consented to the entry of the following Order in lieu of trial, it is hereby
ORDERED and DECREED:

1. Plaintiff’s withdrawal of its Complaint and its defenses to the Counterclaim of
Defendant Kenneth K. Rishel and Sons, Inc. is hereby permitted and approved.

2. It is hereby declared that Plaintiff Swisher Contracting, Inc. has no right, title,
claim or interest in or to the coal to that parcel being the subject matter of its
Complaint and/or Plaintiff Swisher Contracting, Inc. waives and releases any
rights it has to the coal or mining rights under any leases or agreements with
Additional Plaintiffs/Defendants and/or any competing right, title claim or interest
to that of Defendant Kenneth K. Rishel and Sons, Inc. which Rishel has under that



Agreement dated June 14, 2002 between Michael A. Cimino and Defendant
Kenneth K. Rishel and Sons, Inc. and/or any defenses to the rights, title, claim or
interest of Defendant Kenneth K. Rishel and Sons, Inc. in and to the coal in and to
that parcel in Lawrence Township described in that Deed from Michael Cimino to
Diane Caddy, Barbara Jones and Tina Dick dated March 21, 2003 recorded in the
Office of the Recorder of Deeds of Clearfield County at Instrument Number
200304498.

It is hereby declared that the rights, title, claims and interests of Defendant
Kenneth K. Rishel and Sons, Inc. from or by the Agreement dated June 14, 2006
between Michael A. Cimino and Defendant K. Rishel and Sons, Inc. are free and
clear of any rights, title, claims or interest of Plaintiff Swisher Contracting, Inc. A
copy of this Agreement is annexed hereto as Exhibit “A”.

It is hereby declared that the Agreement dated June 14, 2002 between Michael A.
Cimino and Defendant Kenneth K. Rishel and Sons, Inc. is existing, in effect and
binding by its terms as modified below.

As a part of the disposition of this matter, Defendant Kenneth K. Rishel and Sons,
Inc. and Additional Plaintiffs/Defendants, Barbara A. Jones, Diane C. Caddy and
Tina M. Dick agree that Paragraph 2 of the Agreement dated June 14, 2002 be
amended and modified to provide that eight (8%) percent of the selling price per
ton of 2000 pounds of coal mined from the premises be paid. Also, Defendant
Kenneth K. Rishel and Sons, Inc. shall pay minimum royalties of Five Hundred
($500.00) Dollars per calendar month by the fifth (5™) day of each month
commencing October 2006 and continuing until tonnage royalties are payable,
with the right to take a credit against such minimums.

It is also agreed that Defendant Kenneth K. Rishel and Sons, Inc. shall pay
Additional Plaintiffs the sum of One Thousand Two Hundred Seventy-two and
80/100 ($1,272.80) Dollars within two (2) weeks hereof which shall be final
payment for unpaid tonnage royalties for prior mining by Defendant Rishel on the
premises.

Additional Plaintiffs/Defendants shall cooperate with Defendant Rishel to obtain
authority to mine the premises from the Pennsylvania Department of
Environmental Protection at the earliest possible date.

BY THE COURT:

i
@Z{?zjméer\ma\kyésident Judge
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THIS ARTICLE, OF AGREEMENT ’nmdc and cancluded this ///d/ay of .. v f\/(' ..........................
lshracd A Sel btz

hetween ..,

of the socond part, herefunfter designated ns Lessec, witnesseth:

2]
L In consideration of the sum of 3/ T, I hcind paltl, receipt whereof g hereby acknowledged, Lessor
herehy leascs, lets, and demises uato Lessce, ALL of the ... 2 N .

seam or veln ef.conl in, under png vpan_all. that ecstain piocs, porcel or, tract . of land situnted iy MVJ‘J"

Township, .. ) nty, Pennsylvonta, bounded and described as follows: . . -
fogm W R s I L0 S b
alivh A0s, T st 480 ) o 5 '

conlalning 3 .(./..:S.,c ................ -« Acres, more or legs,

TOCETHER with all (he mining rights and ensements owned by Lessor ang ¢
duseribed, including the right of Ingress, egress, and reiress, In, to and upon said Jand for the purpose of exploring for and of
mining, manufoctiring, testing and preparing satd coal for market, to bulld roads, railronds and tram roads, to bnild huildings
tipples anel chates, 1o deposit waste materg and refuse on (he suiface of the land, to build wire md pipe lines, to drain w'ﬂg~;
npn the surlage by any means, to trnsport conl from other properties trough nr gver this premises and 1o o all thityes )’YCCF“:H‘L'
nsual il propee i connextion with saidd operations, and Lessor herchy waives nli tght to suiface s pport, hot) 'a'lnrn";r;ni‘rl'
subjacent, and releases all liahility for dama e o buildings and ohjects thereon and waters therein nnJ' therenn Said conl may
he remnved by ny mechanical process cilher Y auger mining, drift wining or stripy o g
the wswil rights and privileges are hercl)" gmnle(f

T ] g o J)lng Process or any alher methed aned all of
q : i conncction therewith inely, ing the right o (eqr up the surfyee and Hhe

vemesnd aned” redepnsit’ of Al steata and of wr objeets gl materinls inclu(llng the remnval of (rees nl‘.‘nrh}ing wid conl In }
exercisel without Tuether cost or liability for the damage causerl therelsy., : ) * e

ALSO TOGETHER WITH

putlenant to the coal and land hesein

EXCEPTING AND RESERVING

2. Lessee covenants and agrees 10 pov to lessor the sum of L .
tounds for all minenhle, merchantable an marketable coal mined shd removed from safd premis. s, Setilements to he made on
the twenty-fifth day of ench manth for all such coal mined and removed from the premises during the preced ing ealendar month
ind all scttlements shil be based vpon the welghts by which the coal is marketed, It (s further uriclerstood aud agreed that

- cents per ton of 2,000

3. Lessee covennnts nand nFrees to commence minln opcralions upen sald premises within
from the effective date of this fease and in event of failure so to commenc7 m%?'ng .operntions ngz:es t
1

wyalty the sum or price of (’ 'OOO.°" LCANE T[l@‘l’.f""}" Q/.é.’;\r‘.;,s

ber year, payable guarterly in advancs witl the right to take a credit against sp.
sideration for uny delay in working or removing the conl.

d. Lessee agrees thot all miuing operatinns shall be conductex]. in aceordance with the laws of Pepns
miulnr methods prevailing in the Industry It
S

record

vivania and modern
1 is also understood that Lessor sholl have nccess o the operalions and seple
of Lessee at all reasonable times in person or by duly authorized agent,

5. This lense shall cuullnnc' nntil all of tl\? minealle and merchnnlable coal has been exhausted {rom the premises.
e N K
s 4

Lessee
may remnve all eqyui;

and y from the preinises at the end of the term provided no royalty is then dye.
6. “Lhis article of agreement shall constitute and be construed an oplien granted by Lessor to Lessee so that Lessee may slect

o necept or reject it at any time durin R days from the date hereof, Unon acceptanee of this instriment
shall becnne mmediately effective in all jts lems as a lense e conl in place. During the optinn period Lessen may gn upan
the premiscs for the npurpose of s\-rvcylnlf, dtilling, digging, exploring, testing, tnking samples, and otherwise examining saitl eonl,
without linhility for the taninge, caused thereby or for the conl token in such explorations, Lessee may exercise this oplion by
netifylng Lessor in writing of Its elections to do so within the option period aforesaid,

7. 1t is winderstond aimd agreed that in the event that Lessee shyuld default in ony payment provided [or herein an remain
in snch defoult for a period of vinety days from the dnte when said payment becomes due, or should Lessce he i default in any
other respect and continue in such defanlt for a period of niocty days after being notified in writing of suehy elofn
thew, i cither event, at the option of Lessor. this lease shall coase and tenninate nngl Lessee hereby nuthorizes n
iy Corrt of Reeord 1o appenr for jt and in its name to confess a judgiment against it in an amicahle action of ejectinn
that a writ of habere facing possessionem nay issue forthwith for the delivery of possession to Lessor, tngether with ela
Incins for vent in arrears and costs.

3. L is further understond and agreed that Lessce has the right to cancel 1his lease at any time by giving thirly (30) day

writlen nolice.

{OVERN)
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9. 1t is mutually und 1 and ogreed that the rights, duties and obligations created hereby shall extend to aml be binding
upon the parties, e hirs, executors, ndministrators and assigns, and that the singular hercin shall include e plural.

10. Lessor hierehy warrants genemlly the title to snid coal, surface and mininﬁ rights hezcin designated and this leose shall be
free umd clear of il encumbrances except those for which waiver and consent hercto is obinined and Lessee miay in all cases
apply royalty payments to the salisEnction of such encumbrances as may he found to.exist.

IN WITNESS WHEREOT the partics have hereunto set their hands and seals and caused this article of agreenient to be duly
exceuted by their officers, the day ond vear aforessid. .

Witness: - -2

. Py . i i .
P e 4 / gp i /(:‘ /L Z\-'/ J (Seal)
N w DR /‘/AZ//M!L t.,/’{ B de:zemf:—.t_;k_r (Seal)

rerierennsennen(Se01)

H
STATE OF PENNSYLVANIA 1 Yy
V- . ss
+ COUNTY OF ... }
‘ P00l _
On this, e e - oy 10581 DEfOTE 1116 ouecenees ¢ i e e ey

the nndersigned officer, personally appenred

known to me (or satisfactorily
subscribed to the }\tllhln instrument, and acknowledged that

N oerirens conenns e eaaee e e executed the same for the purposes therein contained.

proven) lo be the pesson whose name ...

In wilness whereal, U heteunto set ny hend and official seal.-

My Commission EXBITES .. . oo s Tniii e o ‘

INFORMATION

Grantors: Marital Status Age Address
Nue,,

hael

Axuwcf/

LG thAeek SELC FYO A4 45350

LAND . . .
Acquired from i ?’5."1 ... L i 14y
4

iy deed, will or inherltance
I — . 1 drtek, 2000
1s deed recorded ... .

... Deed Book
To whom assesset] e ‘
NOTE: Give all fusther information about the title aud property. 1f nerpuired by inhoritance, give full information os to dote of
denth, names of childeen alive at date of deuth of inlestate, names of children deccased at dote of death of intestale who werne

: . T
Whn owns surface . e Who occuples surface ... ]".1‘.'

P 2%

survived by children, and nomes of ol heirs alive today:



IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

SWISHER CONTRACTING, INC. : No. 2004-1764-CD
Plaintiff :
Type of Pleading: Certificate of Service
VS.

KENNETH K. RISHEL AND SONS, INC.
Defendant . Filed on Behalf of: Defendant

vs. :  Counsel of Record for this Party:
. Kim C. Kesner, Esquire
MICHAEL A. CIMINO, BARBARA A. JONES: Supreme Ct. I.D. 28307
DIANE C. CADDY and TINA M. DICK, :
Additional Plaintiffs/Defendants : 23 North Second Street
. Clearfield, PA 16830
814-765-1706

Opposing Counsel of Record:

Chris A. Pentz, Esquire

207 East Market Street

P.O. Box 552

Clearfield, PA 16830

814-765-4000

Attorney for Swisher Contracting, Inc.

Gary Knaresboro, Esquire

33 Beaver Drive

DuBois, PA 15801

814-375-2311

Attorney for Barbara A. Jones, Diane C.
Caddy and Tina M. Dick

Joseph Colavecchi, Esquire
Colavecchi & Colavecchi
221 East Market Street
Clearfield, PA 16830
814-765-1566

Fl LE D Attorney for Michael A. Cimino

O 11199 e €K

AUG 2.2 20“5 /“%47

. William A. Shaw
Prothonotary/Clerk of Courix



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

SWISHER CONTRACTING, INC. : No. 2004-1764-CD
Plaintiff :

VS.

KENNETH K. RISHEL AND SONS, INC.
Defendant

VS.
MICHAEL A. CIMINO, BARBARA A. JONES;

DIANE C. CADDY and TINA M. DICK, :
Additional Plaintiffs/Defendants :

CERTIFICATE OF SERVICE

AND NOW, I do hereby certify that on the 22™ day of August, 2006, I caused to be
served a true and correct copy of the Order of Court on the following by personal service:

Chris A. Pentz, Esquire
207 East Market Street
P.O. Box 552
Clearfield, PA 16830
Attorney for Swisher Contracting, Inc.

Joseph Colavecchi, Esquire
221 East Market Street
P.O. Box 131
Clearfield, PA 16830
Attorney for Michael A. Cimino

And upon the following by U.S. Regular Mail, postage prepaid:
Gary Knaresboro, Esquire
33 Beaver Drive

DuBois, PA 15801
Attorney for Barbara A. Jones, Diane C. Caddy & Tina M. Dick

Date: 8-22-06 -/7/4L

Kim C/kesner, Esquire




