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Date: 06/27/2005 Clearfield County Court of Common Pleas User: BILLSHAW
° A,

Time: 10:31 AM ROA Report

Page 1 of 3 Case: 2004-02032-CD

Current Judge: Fredric Joseph Ammerman

James W. Swistock, Ronald R. Bodle vs. David Mast, Olan L. London, Ann Marie Witherow, Melvin Mast, Joseph Mast,
David Mast and Sons Logging

Civil Other
Date Judge

12/28/2004 New Case Filed. No Judge

}( XFiIing: Civil Complaint Paid by: Nobte, Theron Receipt number: 1892619 No Judge
Dated: 12/28/2004 Amount: $85.00 (Check) 7 Cert. to Atty.

)( .xﬁule Returnable, AND NOW, this 28th day of December, 2004, based No Judge
upon PIffs' request for injunctive relief and an accounting in the above
captioned matter Def. Mast and Witherow are hereby ORDERED to file
written response by the 21st of Jan. 2005, showing cause as to why said
relief should be denied. Hearing on PIffs: request for said relief and an
accounting shallbe onthe 9th day of Feb. 2005. For purposes of this
ORDER, averments 1-35 of PIffs' Civil Complaint shall require written
response on the day above set forth. S/ FJA 6 Cert. to Atty.
01/1 3/2005)()(

Praecipe For Entry of Appearance, filed on behalf of Ann Marie Witherow, Fredric Joseph Ammerman
individually and as Administrator of the Estate of Gerald Witherow,
Defendant. Filed by s/ John Sughrue, Esquire. 2CC Atty Sughrue

01/21/2005 J@reliminary Objections to Count Il of the Complaint filed by Atty. Sughrue Fredric Joseph Ammerman
1 CC to Atty.

)(XAnswer and New Matter filed, on behalf of Defendant Ann Marie Witherow, Fredric Joseph Ammerman
by s/ John Sughrue, Esquire. 1CC to Atty

01/25/2005 X)(Motion To Reschedule Hearing Of Feb. 9, 2005, filed by s/ John Sughrue, Fredric Joseph Ammerman
Esquire. 4CC Atty Sughrue.

01/26/2005 Order, AND NOW, this 25th day of Jan., 2005, upon consideration of Fredric Joseph Ammerman
Motion to Reschedule Hearing of Feb. 9, 2005 at 9:30 am., itis
ORDERED that said hearing is rescheduled for the 23rd day of Feb.,
2005, commencing at 9:30 a.m. at Court Room No. 1. By The Count, /s/
Fredric J. Ammerman, President Judge. 4CC Atty Sughrue.

01/31/2005 raecipe For Entry of Appearance, filed on behalf of Olan L. London. By Fredric Joseph Ammerman
s/ John R. Carfley, Esquire. 1CC Atty. Carfley
,)qsreliminary Objections Of Defendant Olan L. London To Plaintiffs' Fredric Joseph Ammerman

Comoplaint, filed by s/ John R. Carfley, Esquire. No CC

02/08/2005 )()(Sheriff Return, Papers served on Defendant(s). So Answers, Chester A.  Fredric Joseph Ammerman
Hawkins, Sheriff by s/Marilyn Hamm

02/11/2005 )@raecipe For Entry of Appearance, filed on behalf of Defendant David Fredric Joseph Ammerman
Mast, by s/ Toni M. Cherry, Gleason, Cherry, and Cherry, LL.P. 5CC to
Atty

XXPreliminary Objections Of Defendant David Mast, To Plaintiffs' Complaint, Fredric Joseph Ammerman
filed by s/ Toni M. Cherry, Esquire. 5CC to Atty

02/22/2005 Xbécheduling Order, filed cert. to Atty. Noble, Sughrue, Carfley & Cherry.  Fredric Joseph Ammerman
OW, this 18th day of February, 2005, RE: Preliminary Objections filed by
Defendant, Olan London. Rule Returnable the 23rd day of February,
2005.

\}Q ORDER, filed. Cert. to Atty. Noble, Sughrue, Carfley & Cherry. Fredric Joseph Ammerman
\ NOW, this 18th day of February, 2005, RE: Preliminary Objection filed by
Defendant David Mast. Argument scheduled for February 23, 2005.

\ XScheduling Order, filed 2 Cert. to Atty. Sughrue Fredric Joseph Ammerman
Now this 22nd day of February, 2005, RE: Motion of Defendants,
Argument on Preliminary Objections filed by Defendants shall be heard on
February 23, 2005.



Date: 06/27/2005 Clearfield County Court of Common Pleas User: BILLSHAW
Time: 70:31 AM ROA Report
Page 2 of 3 Case: 2004-02032-CD

Current Judge: Fredric Joseph Ammerman

James W. Swistock, Ronald R. Bodie vs. David Mast, Olan L. London, Ann Marie Witherow, Melvin Mast, Joseph Mast,
David Mast and Sons Logging

Civil Other
Date i Judge

02/23/2005;)<)(Plaintiffs Reply to Preliminary Objections (filed by Defendant London), by Fredric Joseph Ammerman
s/ Theron G. Noble, Esquire. No CC

02/24/2005 X y'Order, NOW, this 23rd day of Feb., 2005, being the date set for hearing  Fredric Joseph Ammerman
relative request for injunction and accounting as to defendants Ofan L.
London and Amm Marie Witherow, it is the ORDER of this Court as
foliows: (See Original). BY THE COURT, /s/ Fredric J. Ammerman,
Judge. 2CC Atty Noble, 1CC Atty. T. Cherry, Shughrue, Carfley.

)( rder, NOW, this 23rd day of Feb., 2005, following argument on the Fredric Joseph Ammerman
reliminary Objections filed on behalf of all Defendants, it is the ORDER
of this Court as follows: (See Original). BY THE COURT: /s/ Fredric J.
Ammerman, Judge. 2CC atty Noble, 1CC T. Cherry, Sughrue, Carfley
03/16/2005

XAmended Complaint, filed by s/ Theron G. Noble, Esquire. No CC Fredric Joseph Ammerman
{=— Amended Sheriff Return, Complaint served on Def. on Feb. 11,2005. So Fredric Joseph Ammerman
| Jg.p Answers Chester A. Hawkins, Sheriff, by s/ Marilyn Hamm.
4 S Q(%)rder, NOW, this 16th day of March, 2005, relative the Preliminary Fredric Joseph Ammerman
\X’bo Objection filed on behalf of Defendant Olan London, said Preliminary

Objection is DISMISSED, without prejudice. BY THE COURT, /s/ Fredric
J. Ammerman, President Judge. 1CC Attys: Noble, T. Cherry, Carfley,

Sughrue
03/23/2005 J@erifications to Amended Complaint, filed by s/ Theron G. Noble, Esquire. Fredric Joseph Ammerman
o0CC

04/18/2005 ) 5(Answer To Amended Complaint, tiled by s/ John R. Carfley, Esquire. No Fredric Joseph Ammerman
CcC

04/28/2005 )C,(Answer and New Matter to Amended Complaint filed. By s/ John Fredric Joseph Ammerman
Sughrue, Esquire. 5CC Atty. Sughrue

QSJ/@%ZOOS {= Preliminary Objections of Defendant, David Mast, to Plaintiffs' Amended  Fredric Joseph Ammerman
W, mﬁ‘fw Complaint. Filed by s/ Toni M. Cherry, Esquire. 2CC Atty T. Cherry
05/09/2005

Reply To New Matter of Defendant Witherow, filed by s/ Theron G. Noble, Fredric Joseph Ammerman
Esquire. No CC

;( N’Dreliminary Objections of Defendant, David Mast, to Plaintiffs' Amended Fredric Joseph Ammerman
Complaint, filed by s/Toni M. Cherry, Esq. Two CC Attorney T. Cherry

05/16/2005 X rit of Summons, to join as an Additional Defendant, David Mast, Melvin Fredric Joseph Ammerman
ast and Joseph Mast, t/d/b/a David Mast and Sons Logging . Filed by s/
John R. Carfley, Esquire. 1CC & Writ to Atty

05/27/2005 )( Praecipe for Withdrawal, filed by Atty. Carfley 2 cert. to Atty. Fredric Joseph Ammerman

06/01/2005 )( rder, AND NOW, this 31st day of May, 2005, Def. David Mast, having Fredric Joseph Ammerman
filed preliminary Objections to Plaintiffs' Amended Complaint, an
argument on said Preliminary Objections is scheduled for the 23rd day of

i June, 2005 at 10:00 a.m. in Courtroom no. 1. BY THE COURT: /s/ Fredric

i J. Ammerman, Pres. Judge. 2CC Atty. T. Cherry

)%ule Returnable, filed 2 cer. to Atty. Carfley Fredric Joseph Ammerman
NOW, this 31st day of May, 2005, Rule Returnable RE: Pracipe to
Withdraw.

06/14/2005 X)(?ertificate of Service, copy of the Praecipe to Withdraw as Counsel, upon Fredric Joseph Ammerman
heron G. Noble, Esquire, Toni M. Cherry, Esquire, John Sughrue,
Esquire, and Olan L. London. Filed by s/ John R. Carfley, Esquire. No
CcC




Date: 04/20/2006 Clearfield County Court of Common Pleas User: LMILLER
Time: 12:00 PM ROA Report
Page 3 of 4 Case: 2004-02032-CD

Current Judge: Fredric Joseph Ammerman

James W. Swistock, Ronald R. Bodle vs. David Mast, Olan L. London, Ann Marie Witherow, Melvin Mast, Joseph Mast,
David Mast and Sons Logging

Civil Other
Date Judge
06/20/2005 Excerpt of Proceedings, Testimony of David Mast, held Feb. 23, 2005, Fredric Joseph Ammerman
filed.
06/24/2005 )( Order, NOW, this 23rd day of June, 2005, follwing argument on the Fredric Joseph Ammerman
Preliminary Objections of Def. David Mast to Plaintiffs' Amended

Complaint, it is the ORDER

1. Paragraph 69 is stricken

2. Preliminary Objection to paragraph 64 is denied

3. Def. David Mast shall file a Responsive Pleading to the Amended
Complaint in no more than 20 days from this date. BY THE COURT: /s/
Fredric J. Ammerman, Pres. Judge. 1CC Attys: Noble, T. Cherry, Carfley,
Sughrue, 1CC David Mast & Sons Logging, Melvin Mast, Joseph Mast

)@Cemfication of Address, of Def. Olan London, 320 Stony Lonesome Road, Fredric Joseph Ammerman
Luthersburg, PA 15848. Filed by s/ John R. Carfley, Esquire. 2CC Atty
Carfley

\)<, Order, NOW, this 23rd day of June, 2005, it is the Order of this Court that Fredric Joseph Ammerman
John R. Carfley, Esquire, be and is hereby withdrawn as counsel for Olan

L. London. BY THE COURT: /s/ Fredric J. Ammerman, Pres. Judge. 1CC

Attys: Noble, T. Cherry, Carfley, Sughrue, 1CC Melvin Mast, Joseph Mast,

David Mast & Sons Logging.

07/08/2005 /QAnswer and New Matter of Defendant, David Mast, to Plaintiffs' Amended Fredric Joseph Ammerman
\’ Complaint, filed by s/ Toni M. Cherry Esquire. 5 Cert to Atty.

07/22/2005 B(Reply To New Matter of Defendant David Mast, filed by s/ Theron G. Fredric Joseph Ammerman
Noble, Esquire. No CC

08/17/2005 %Plaintiffs' Certificate of Serivce, filed. August 15, 2005, that | did send Fredric Joseph Ammerman
either the orginial or true and correct copies of Plaintiffs' NOTICEs of
DEPOSITIONS to Mr. Olin L. London, Toni M. Cherry Esq., John Sughrue
Esq., filed by s/ Theron G. Nobie Esquire. No CC.

08/19/2005 )(Plaintiffs' Certificate of Service, filed. hereby certify this 18th day of Fredric Joseph Ammerman
August 2005, that I did send either the orginial or true and correct copies
(as applicable) Plaintiffs' AMENDED NOTICES OF DEPOSITIONS to Mr.
Olin L. London, Toni M. Cherry Esquire., John Sughrue Esq, filed by s/
Theron G. Noble Esquire. No CC.

09/22/2005 Certificate of Service, filed. A true and correct copy of the Response to Fredric Joseph Ammerman
David Mast to Plaintiff's First Request for Production of Documents was
served upon each of the following, Theron G. Noble Esq., Olin L. London,
and John Sughrue Esqg. on September 21, 2005, filed by s/ Toni M.
Cherry Esq. No CC.

11/08/2005 Original Transcript of Proceedings, filed. Deposition of Olin L. London, Fredric Joseph Ammerman
Sept. 21, 2005.

Original Transcript of Proceedings, filed. Fredric Joseph Ammerman
Deposition of David Mast, Sept. 21, 2005

12/06/2005 ﬁ(\(ﬁ\fﬁdavit of Service filed. On December 3, 2005 serve Mr. David Colbentz Fredric Joseph Ammerman
with a NOTICE OF DEPOSITION, SUBPOENA and check in the amount
of $9.90 filed by s/ Theron G. Noble Esq. No CC.

03/14/2006 otion For Partial Summary Judgment as to All Defendants, filed by s/ Fredric Joseph Ammerman
Theron G. Noble, Esquire. No CC
03/15/2006 '\\Q<F;\;aecipe to File Deposition Transcripts for Defendant Ann Marie Fredric Joseph Ammerman
itherow, Melvin D. Mast, Joseph D. Mast and Andy Colbentz, filed by

Atty. Noble no cert. Copies.



Date: 04/20/2006 Clearfield County Court of Common Pleas User: LMILLER
Time: 12:00 PM ROA Report
Page 4 of 4 Case: 2004-02032-CD

Current Judge: Fredric Joseph Ammerman

James W. Swistock, Ronald R. Bodle vs. David Mast, Olan L. London, Ann Marie Witherow, Melvin Mast, Joseph Mast,
David Mast and Sons Logging

Civil Other

Date Judge

03/15/2006 Transcript of Deposition of Joseph D. Mast held on Dec. 23, 2005, filed.  Fredric Joseph Ammerman
Transcript of Deposition of Melvin D. Mast held on Dec. 23, 2005, filed.
Transcript of Deposition of Ann Marie Witherow held on Dec. 23, 2005,
filed.
Transcript of Deposition of Andy Coblentz held on Dec. 23, 2005, filed.

>( ule To Show Cause, NOW, this 15th day of March, 2006, upon Fredric Joseph Ammerman
consideration of Def.'s Motion For Partial Summary Judment as to All

Defendants, a Rule is issued. Rule Returnable for filing written response

is set for the 17th day of April, 2006 and argument on the Motion set for

the 25th day of April, 2006, at 9:00 a.m. in Courtroom No. 1. By The

Counrt, /s/ Fredric J. Ammerman, Pres. Judge. 3CC to Atty. wmemo for

Ser. to parties

03/17/2006 )(.XCertificate of Service, on the 16th day of March, 2006, served by 1st class Fredric Joseph Ammerman
mail a certified copy of the Rule Returnable issued upon Plaintiffs’ Motion
For Partial Summary Judgment to: Mr. Olin L. London, Toni M. Cherry,
Esquire, and John Sughrue. filed by s/ Theron G. Noble, Esquire. No CC

04/17/2006 &

" XDefendant, Ann Marie Witherow's Answer in Opposition to Plaintiff's Fredric Joseph Ammerman
Motion for Partial Summary Judgment, filed by s/ John Sughrue, Esquire.
4CC Atty. Sughrue

( Defendant David Mast's Answer to Motion For Partial Summary Judgment, Fredric Joseph Ammerman
filed by s/ Toni M. Cherry, Esquire. 4CC to Atty
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Date: 06/20/2006 Clearfield County Court of Common Pleas
Time: 11:28 AM ' ROA Report
Page 1 of 1 Case: 2004-02032-CD

Date

Current Judge: Fredric Joseph Ammerman

Civil Other

Selected Iltems

v
User: LMILLER

Judge

04/24/2006
04/27/2006

05/25/2006

05/31/2006

06/01/2006

06/06/2006

)(Affidavit of John Sughrue, filed by s/ John Sughrue Esq. 4CC to Atty.

rder, NOW, this 25th day of April, 2006, following argument on the
Plaintiffs' Motion for Partial Summary Judgment; it is the Order of this
Court that the said motion is granted to the extent that the Court grants
summary judgment on the issue of liability on the part of all Defendants.
By The Court, /s/ Fredric J. Ammerman, Pres. Judge. 1CC Attys: Noble,
T. Cherry, Sughrue, 1CC Olan London, 320 Stoney Lonesome Road,
Luthersburg, PA 15848, 1CC Joseph Mast, Melvin Mast, Rte. 1, Box 172
B. Luthersburg, PA 15848, David Mast & Sons Logging

\/Motion To Vacate Partial Summary Judgment to Reconsider Motion For
Partial Summary Judgment, filed by s/ John Sughrue, Esquire. 5CC Atty.
Sughrue

)érder, NOW, this 26th day of May, 2006, upon consideration of Motion to

acate Partial Summary Judgment, a rule is hereby issued upon the
Plaintiffs, to show cause why the prayer of said Motion should not be
granted. Rule Returnble on the 26th day of June, 2006, for filing written
response. By The Court, /s/ Fredric J. Ammerman, Pres. Judge. 1CC to
Atty

%ffidavit of Service filed. A true and correct copy of Court Order dated

ay 26, 2006 issuing Rule on Motion to Vacate etc. returnable June 26,
2006 to be served on Theron Nobel Esq, Toni M. Cherry Esq., Olan
London-Pro Se on May 30, 2006 filed by s/ John Sughrue Eag. 4CC Atty

Sughrue
)<Rep|y to Defendant's Motion to Vacate Partial Summary Judgment, filed
by s/ Theron G. Noble Esq. No CC.
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IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,
v,
DAVID MAST, an adult individual,
OLIN L. LONDON, an adult individual, and
ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

DEFENDANT.

No.04- 2032 -CD

In Equity and at Law

Type of Pleading:

CIVIL COMPLAINT

Filed By:

Plaintiff

Counsel of Record:

Theron G. Noble, Esquire
Ferraraccio & Noble

301 East Pine Street
Clearfield, PA 16830
(814:-375-2221

PALD.#: 55942

FILEL%@

DEC 28 2004

Sliviso{

William A. Shaw
Prothonotary/Clerk of Courts
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IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA
(CIVIL DIVISION)

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,
No. 04- -CD

V.

In Equity and at Law
DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

DEFENDANTS.

N N S N N N N N N N N N

NOTICE TO DEFEND

YOU HAVE BEEN SUED IN COURT. IF YOU WISH TO DEFEND AGAINST THE
CLAIM SET FORTH IN THE FOLLOWING PAGES, YOU MUST TAKE ACTION WITHIN
TWENTY (20) DAYS AFTER THIS COMPLAINT AND NOTICE ARE SERVED, BY
ENTERING A WRITTEN APPEARANCE PERSONALLY OR BY ATTORNEY AND FILING
IN WRITING WITH THE COURT YOUR DEFENSES OR OBJECTIONS TO THE CLAIMS
SET FORTH AGAINST YOU. YOU ARE WARNED THAT IF YOU FAIL TO DO SO THE
CASE MAY PROCEED WITHOUT YOU AND A JUDGMENT MAY BE ENTERED
AGAINST YOU BY THE COURT WITHOUT FURTHER NOTICE FOR ANY CLAIM IN
THE COMPLAINT OR FOR ANY OTHER CLAIM OR RELIEF REQUESTED BY THE
PLAINTIFF(S). YOU MAY LOSE MONEY OR PROPERTY OR OTHER RIGHTS
IMPORTANT TO YOU.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO
NOT HAVE AN ATTORNEY, OR CANNOT FIND ONE , GO TO OR TELEPHONE
THE OFFICE SET FORTH BELOW TO FIND OUT WHERE YOU CAN GET LEGAL
HELP.

David Meholick, Court Administrator
c/o Clearfield County Courthouse
2nd and Market Streets

Clearfield, PA 16830

(814)-765-2641




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)

JAMES W. SWISTOCK, an adult individual, )
and RONALD R. BODLE, an adult individual, )
)
PLAINTIFFS, )

) No. 04- -CD
v. )

) In Equity and at Law
DAVID MAST, an adult individual, )
OLIN L. LONDON, an adult individual, and )
ANN MARIE WITHEROW, individually and )
as Administrator of the Estate of Gerald Witherow, )
)
DEFENDANT. )
CIVIL COMPLAINT

NOW COMES the plaintiffs, James W. Swistock and Ronald R. Bodle, by and through
their counsel of record, Theron G. Noble, Esquire, of Ferraraccio & Noble, who avers as
follows in support of their CIVIL COMPLAINT:

The Parties

1. First Plaintiff is James W. Swistock, hereinafter “Swistock”, an adult individual who does,
and at all material times did, reside at 449 Hunter Avenue, State College, Centre County,
Pennsylvania.

2. Second Plaintiff is Ronald R. Bodle, hereinafter “Bodle”, an adult individual who does, and at
all material times did reside at 617 Nichols Street, Clearfield, Clearfield County, Pennsylvania.

3. That first Defendant is David Mast, hereinafter “Mast”, who does, and upon information and
belief, at all relevant and material times did reside at Rte. 1, Box 172-B, Luthersburg, Clearfield
County, Pennsylvania.

4. The second defendant is Olin L. London, hereinafter “London”, who does. and upon
information and belief at all material and relevant times, did reside at 320 Sloney Lonesome Rd.,
Luthersburg, Clearfield County, Pennsylvania.



5. That third and last defendant is Ann Marie Witherow, hereinafter “Witherow”, in her
individual capacity and as Administrator of the Estate of Gerald Witherow. a duly probated estate
in Clearfield County, Pennsylvania, who does, and upon information and belief at all relevant

and material times did reside in Olanta, Clearfield County, Pennsylvania, with mailing address of
P.O. Box 51, Olanta PA 16863.

Background Information

6. That this matter involves the removal of timber from premises best described as 70 acres
situated in Knox Township, Clearfield County, Pennsylvania, identified as Tax Map No. 122-
H13-19, hereinafter referred to as “the subject premises”.

7. That Defendant Mast, did, and upon information and belief, does operate a timbering
business, called David Mast & Son Logging.

8. That upon information and belief, a transaction was entered into by and between Defendants
Mast and Witherow, as Administrator of the Estate of Gerald Witherow, on or about April 19,
2002, whereby Mast was to and did perform timbering on the subject premises, as contained in a
certain contract entitled “TIMBER SALE AGREEMENT*. A true and correct copy of said
agreement is attached hereto as Exhibit “A”.

L
9. That the deal between Defendants Mast and Witherow was orchestrated by Defendant .
London, for which he was paid a fee by Defendant Witherow, of $2,400, being 10% (ten percent)
of the consideration paid by Defendant Mast to Defendant Witherow. .
10. That upon information and belief, the timbering operations performed by Mast on the subject
premises ended sometime in the spring of 2004, - “
11. That as a result of the timbering operations performed by Mast on the subject premises,
timber having fair market value of approximately $108,752.84, in an amount to be more fully
determined at time of trial, was harvested by cutting down standing trees and removing the
resulting timber from the subject premises. Attached hereto as Exhibit “B” is a true and correct
copy of the forester’s report establishing a value for the timber.

-~
12. That at all relevant and material times, the subject premises was jointly owned by Plaintiffs
Swistock and Bodle and the Estate of Gerald Witherow.

13. That upon information and belief, the Estate of Gerald Witherow owned a 1/2 interest in the
subject premises at all relevant and material times.




14. That Plaintiff Swistock, at all relevant and material times, owned a 1/4 interest in the subject
premises.

15. That Plaintiff Bodle also owned a 1/4 interest in the premises at all relevant and materia
times.

16. That the ownership rights by Plaintiffs Swistock and Bodle are, and at all relevant and
material times, were reflected in the records of the Clearfield County Recorder’s Office, by the
recording and filing of their various deeds with Plaintiff Swistock’s Deed being recorded at
Volume 897 and Page 506, while Plaintiff Bodle‘s deed is recorded at Volume 751, Page 538.

17. That neither Plaintiff Swistock nor Bodle consented, or were even aware. of the timbering
operation being performed by Defendant Mast nor that Defendant Witherow had entered into any
type of agreement with Defendant Mast.

18. That upon information and belief, Defendant Witherow, at all relevant and material times
knew that the subject premises were not completely owned by the Estate of Gerald Witherow and
that others, namely the Plaintiffs in this action, owned the other combined 1/2 interest.

19. That upon information and belief, Defendant Mast, at all relevant and material times knew
that the subject premises were not completely owned by the Estate of Gerald Witherow.

20. That upon information and belief, Defendant London, at all relevant and material times,
knew that the subject premises were not completely owned by the Estate of Gerald Witherow.

21. That upon information and belief, Defendant Witherow informed Defendant Mast prior to,
or contemporaneous with the execution of the certain “Timber Sale Agreement”, that the Estate
of Gerald Witherow only owned a 1/2 interest in the subject premises.

22. That neither Plaintiff Swistock or Bodle received any compensation for the harvesting of the
timber from the subject premises.

Count I: In Equity

Request for an Accounting
v. Defendant Witherow

23. That the averments of paragraphs 1 - 22, inclusive, are hereby incorporated as if again fully
set forth at length.

24. That based upon their ownership interests in the subject premises, Plaintiffs have a clear and



unambiguous right to at minimal 1/2 of the proceeds from the harvesting of the timber.

25. That upon information and belief, Defendant Witherow, through the Estate of Gerald
Witherow, has some of the cash from the above referenced timber transaction and has distributed
some of the proceeds.

26. That Plaintiffs are entitled to an accounting as to the proceeds from the sale of the timber on
the subject premises by Defendant Witherow to Defendant Mast.

WHEREFORE, Plaintiffs request that Defendant Witherow be ORDERED to give to
Plaintiffs an accounting of the proceeds from the above referenced transaction.

Count II: In Equity
Request for An Accounting

v. Defendant Mast

27. That the averments of paragraphs 1 - 26, inclusive, are hereby incorporated as if again fully
set forth at length.

28. That based upon their ownership interests in the subject premises, Plaintiffs have a clear and
unambiguous right to one half of the timber that was on the subject premises at the time of the
above referenced transaction.

29. That upon information and belief, Defendant Mast converted the Plaintiff’s timber into cash.
30. That Plaintiffs are entitled to an accounting as to the proceeds from the sale of the timber on

the subject premises by Defendant Mast.

WHEREFORE, Plaintiffs request that Defendant Mast be ORDERED to give to
Plaintiffs an accounting of the proceeds from the above referenced transaction.

Count III: In Equity
Request for Injunctive Relief
v. Defendants Mast and Witherow

31. That the averments of paragraphs 1 - 30, inclusive, are hereby incorporated as if again fully
set forth at length.



32. That any proceeds which Defendant Witherow or the Estate of Gerald Witherow has in her
or its possession should be paid into court pending the outcome of this litigation.

33. That as to those proceeds, 1/4 of those proceeds should be immediately paid to Plaintiff
Swistock while another 1/4 should be immediately paid to Plaintiff Bodle.

34. That as to any proceeds which Defendant Mast has which remain from the conversion of the
timber, such proceeds should be paid into court pending the outcome of this litigation.

35. That Plaintiffs believe, and therefore aver, that each of these defendants are insolvent or
judgment proof, and that without this remedy that Plaintiffs would suffer irreparable harm by
these defendants and their acts as herein delineated.

WHEREFORE, Plaintiffs request that this Honorable Court Order as follows:

A. That Defendant Witherow pay into Court an amount to be determined, representing all
of the unspent proceeds from the sale of the Plaintiffs’ timber to Defendant Mast;

B. That of the money paid into Court by Defendant Witherow, that 1/4 of those proceeds
be paid to Plaintiff Swistock;

C. That another 1/4 of those proceeds be paid to Plaintiff Bodle;

D. That Defendant Mast pay into Court an amount to be determined, representing all of
the proceeds from the conversion of the timber on the subject premises; and

E. Any other remedy the Court determines to be fair and just under the attenuate
circumstances.

Count IV: AtLaw
Conversion
v. Defendant Witherow

36. That the averments of paragraphs 1 - 35, inclusive, are hereby incorporated as if again fully
set forth at length.

37. That at all relevant and material times, Plaintiffs each owned a 1/4 interest in the subject
premises and the timber which sat upon the premises.



38. That said defendant exercised dominion and control over the timber, to the disregard of
Plaintiff’s ownership interests, by entering into and carrying out the terms of the certain “timber
agreement” with Defendant Mast.

39. That pursuant to 68 Pa.C.S.A. §115, Defendant Withérow did not have the right to cause the
timber on the subject premises to be cut and removed without the consent of Plaintiffs.

40. That pursuant to 68 Pa. C.S.A. §116, Defendant Witherow did not have the right to sell the
timber on the subject premises without the consent of the Plaintiffs.

41. That42 Pa.C.S.A. §8311, Defendant Witherow is liable to the Plaintiffs for (i) the value of
the timber on the subject premises; (ii) a multiple of said value if it is determined the conversion
was either deliberate or negligent, which upon information and belief, Plaintiffs¢ hereby aver;
(ii1) the forester’s usual and customary reasonable charges in determining the timber’s value; (iv)
and survey costs if necessary each in an amount to be determined at time of trial.

WHEREFORE, Plaintiffs’ request that judgment be entered in their favor and against
Defendant Witherow, individually and as administrator of the Estate of Gerald Witherow,
in excess of $20,000 together with costs and interest.

CountV: Atlaw
Conversion
v. Defendant Mast

42. That the averments of paragraphs 1 - 41, inclusive, are hereby incorporated as if again fully
set forth at length.

43. That at all relevant and material times, Plaintiffs each owned a 1/4 interest in the subject
premises and the timber which sat upon the premises.

44. That said defendant exercised dominion and control over the timber and the resulting cash
proceeds from the sale of said timber, to the disregard of Plaintiff’s ownership interests, by
entering into and carrying out the terms of the certain “timber agreement” with Defendant
Witherow.

45. That pursuant to 68 Pa.C.S.A. §115, Defendant Mast did not have the right to cut and
remove the timber from the subject premises without the consent of Plaintiffs.




46. That pursuant to 68 Pa. C.S.A. §116, Defendant Mast did not have the right to sell the timber
on the subject premises without the consent of the Plaintiffs.

47. That 42 Pa.C.S.A. §8311, Defendant Mast is liable to the Plaintiffs for (i) the value of the
timber on the subject premises; (ii) a multiple of said value if it is determined the conversion was
either deliberate or negligent, which upon information and belief, Plaintiffs‘ hereby aver; (iii) the
forester’s usual and customary reasonable charges in determining the timber’s value; (iv) and
survey costs if necessary each in an amount to be determined at time of trial.

48. That Defendant Mast’s conversion was intentional and outrageous to the point he should also
be liable for Plaintiffs* reasonable attorney’s fees and should have punitive damages, in an
amount to be determined, awarded against him to prevent his and others similarly outrageous
conduct in the future.

WHEREFORE, Plaintiffs’ request that judgment be entered in their favor and against
Defendant Mast in excess of $20,000 together with costs, interest, attorney‘s fees and
punitive damages.

Count VI: At Law
Conversion
v. Defendant London

49. That the averments of paragraphs 1 - 48, inclusive, are hereby incorporated as if again fully
set forth at length.

50. That at all relevant and material times, Plaintiffs each owned a 1/4 interest in the subject
premises and the timber which sat upon the premises.

51. That said defendant exercised dominion and control over the a portion of the cash proceeds
from the sale of the timber, to the disregard of Plaintiff’s ownership interests.

52. That pursuant to 68 Pa.C.S.A. §115, Defendant London did not have the right to cause the
timber on the subject premises to be cut and removed without the consent of Plaintiffs.

53. That pursuant to 68 Pa. C.S.A. §116, Defendant London did not have the right facilitate the
sale of the timber on the subject premises without the consent of the Plaintiffs.

54. That 42 Pa.C.S.A. §8311, Defendant London is liable to the Plaintiffs for (i) the value of the




timber on the subject premises; (ii) a multiple of said value if it is determined the conversion was
either deliberate or negligent, which upon information and belief, Plaintiffs‘ hereby aver; (iii) the
forester’s usual and customary reasonable charges in determining the timber’s value; (iv) and
survey costs if necessary each in an amount to be determined at time of trial.

WHEREFORE, Plaintiffs’ request that judgment be entered in their favor and against
Defendant London, in an amount in excess of $20,000 together with costs and interest.

Count VII: at Law
Civil Conspiracy
v. Defendants Witherow, Mast and London

55. That the averments of paragraphs 1 - 53, inclusive, are hereby incorporated as if again fully
set forth at length.

56. That the defendants acted in concert and by express agreement to cut, remove and sell the
timber on the subject premises which without the Plaintiff’s consent was an unlawful act.

57. That the defendants acted with malice in so agreeing to act as they did, in contravention of
Plaintiff’s ownership interest.

58. That in so doing, Defendants are liable to Plaintiffs for (i) the timber’s value; (ii) punitive

damages and (iii) reasonable attorney’s fees.

WHEREFORE, Plaintiffs request that judgment be entered in their favor and against
defendants, in an amount in excess of $20,000 together with costs, interest and attorney’s
fees.

Miscellaneous
59. That defendants’ liability to Plaintiffs is joint and several.
60. That jurisdiction is proper.

61. That venue is proper.



Respectfully Submitted,

/%“’/J

eron G. Noble, Esquire
Attomey for Plaintiffs
Ferraraccio & Noble
301 East Pine Street
Clearfield, PA 16830
(814)-375-2221
PA 1D. No.: 55942



DAVID MAST
& SON LOGGING
" Rte. 1, Box 172-B
Luthersburg, PA 15848

TIMBER SALE AGREEMENT

Made and entered i'nto'this day
between Landowner:

The Contractor shall be responsnble for any damage occurring beyond the i mlts of the salearea
being caused by his operations, including severe deterioration of the access roads on the timber sale
area. Reparauon of damages shall be made as soon as practicable. i};x

4'\.'(‘;..

The Landowner guarantees title to the said timber and will defend it at his: expense against any
and all claims for taxes, mortgages, contracts and any other encumbrances.

The Landowner grants to the Contractor the freedom of entry and right-of-way on and across
the area covered by this contract.

Small wood products, pulpwood, firewood, etc. from timber sale area only, may be removed
by the Contractor as part of his normal operations. At the completion of operations, all wood left on
the sale area shall be the property of the Landowner for his personal use and dusposal

>//*~ - .
LANDOWNER RO (el ST e, gw ......................................................

CONTRACTOR: DMWW ng j ............................................
Other specuflcatlons { 4’11/ W meku_ Adarfa? |
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ADVANTAGE FORESTRY

RD2 Box 118 Phn. 1-800-748-4855
Reynoldswville, PA 15851 Phn. or Fax (814) 371-0155
August 30, 2004

Jim Swistock
Timber Trespass
Knox Township, Clearfield County
Parcel # H- 13-19

Sawtimber

Species # of Trees Avg. Diameter | Volume/Tree | Total Volume
Cherry 410 16.1 185 75,839
Soft Maple 111 16.7 185 20,548
Hard Maple 67 172 201 13,490
Red Oak 61 19.2 280 17,099
White Oak 5 15.0 136 682
Poplar 4 15.6 182 726
Ash 7 19.4 261 1,830
White Pine 1 17.0 257 257
Hemlock 1 14.0 83 83
Basswood 1 17.0 257 257
Elm 1 22.0 386 386
Total 669 16.7 196 131,197

All trees tallied using International %” minus any defects.

Exhibit "B" —




ADVANTAGE FORESTRY

RD2 Box 118 Phn. 1-800-748-4855
Reynoldsville, PA 15851 Phn. or Fax (814) 3710155
August 30, 2004

Jim Swistock
Timber Trespass

Knox Township, Clearfield County
Parcel # H- 13-19

Diameters
Dia. |Che. | SM | HM | RO | WO | Pop. | Ash | WP | He. | Bas. { EIm | Tot.
9 1 1
10 2 2
11 13 7 20
12 22 5 4 1 1 33
13 | 37 7 3 1 1 49
14 | 105 | 15 3 8 3 1 135
15 | 58 15 8 3 84
g 16 46 25 17 4 1 1 94
17 35 8 5 9 2 1 1 1 62
18 | 21 5 6 4 1 37
19 15| s [ 5[5 1 1 32
20 | 22 11 4 7 1 45
21 15 3 6 24
22 8 5 2 5 1 1 22
23 2 3 1 7
24 3 1 2 1 7
25 1 4 5
26 ] 1
27 1 1
28 2 1 3
29 1 i
30 1 1 2
31 2 2
Tot. | 410 | 111 67 61 5 4 7 1 1 1 1 668




ADVANTAGE FORESTRY

RD2 Box 118 Phn. 1-800-748-4855
Reynoldsville, PA 15851 Phn. or Fax (814) 371-0155

August 30, 2004
Jim Swistock

Timber Trespass
Knox Township, Clearfield County
Parcel # H- 13-19

Price Sheet
Species Bd.Ft. Volume $/MBd Ft. Total Value
Cherry 75,839 1,200 91,006.80
Soft Maple 20,548 186 3,821.93
Hard Maple 13,490 350 4,721.50
Red Oak 17,099 500 8,549.50
White Oak 682 240 163.68
Poplar 726 135 98.01
Ash 1,830 165 301.95
White Pine 257 60 15.42
Hemlock 83 40 3.32
Basswood 257 110 28.27
Elm 386 110 42 .46
Total Value $108,752.84
Tract Total $108,752.84

| Sincerely,

I 4 f

Donald H. Klinger
Certified Forester
Advantage Forestry



IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)
JAMES W. SWISTOCK, an adult individual, )
and RONALD R. BODLE, an adult individual, )
)
PLAINTIFFS, )
) No. 04- -CD
v. )
) In Equity and at Law
DAVID MAST, an adult individual, )
OLIN L. LONDON, an adult individual, and )
ANN MARIE WITHEROW, individually and )
as Administrator of the Estate of Gerald Witherow, )
)
DEFENDANT. )
VERIFICATION

I, James W. Swistock, Plaintiff, does hereby swear and affirm that I have read the foregoing
and attached CIVIL COMPLAINT in the above captioned matter, and that to the best of my
information, knowledge and belief, the facts as set forth therein are true and correct.
Furthermore, that I make this statement subject to the penalties of 18 Pa.C.S.A. 4101, relating to
unsworn falsification to authorities.

So made this / 3+h  day of December, 2004.

o L) (DT
James W. Swistock, Plaintiff




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)
JAMES W. SWISTOCK, an adult individual, )
and RONALD R. BODLE, an adult individual, )
, )
PLAINTIFFS, )
) No. 04- -CD
v. )
) In Equity and at Law
DAVID MAST, an adult individual, )
OLIN L. LONDON, an adult individual, and )
ANN MARIE WITHEROW, individually and )
as Administrator of the Estate of Gerald Witherow, )
)
DEFENDANTS. )
VERIFICATION

I, Ronald R. Bodle, Plaintiff, does hereby swear and affirm that I have read the foregoing and
attached CIVIL COMPLAINT in the above captioned matter, and that to the best of my
information, knowledge and belief, the facts as set forth therein are true and correct.
Furthermore, that I make this statement subject to the penalties of 18 Pa.C.S.A. 4101, relating to
unsworn falsification to authorities.

Somade this A& day of December, 2004.

A A N
“ Ronald R. Bodle, Plaintiff




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY,

PENNSYLVANIA
(CIVIL DIVISION)
JAMES W. SWISTOCK, an adult individual, )
and RONALD R. BODLE, an adult individual, )
)
PLAINTIFFS, ) i
) No.04- 04632 _ D
v. )
) In Equity and at Law
DAVID MAST, an adult individual, ) Q
OLIN L. LONDON, an adult individual, and ) F I L E D
ANN MARIE WITHEROW, individually and )
as Administrator of the Estate of Gerald Witherow, ) ¥
) " DEC 282004
DEFENDANTS. ) iz A, Shaw
. Prothonotary/Clerk of Courts
RULE RETURNABLE A N e L
AND NOW, this <3 day ../ [{g. ottt , 2004, based upon

Plaintiffs’ request for injunctive relief and an accounting in the above captioned matter,
Defendants Mast and Witherow are hereby ORDERED to file written response by the

—2>| dayo \\T,]/-fél a4 2005, showing cause as to why said relief should be

denied. Hearing on Plaintiffs’ request for said relief and an accounting (Counts I, IT and

II of their CIVIL COMPLAINT) shall be on the (‘1 day of (%)u (V7

2005, commencing at ﬂ ,_’.K O |, H .M., at Courtroom No.1, Clearfield County

Courthouse, Clearfield, Pennsylvania. For purposes of this ORDER, averments 1 - 35 of
Plaintiffs’ CIVIL COMPLAINT shall require written response on the day above set forth.

By the Court,

Fredric J. Amrﬁerman, PJ




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,
\2

DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and
ANN MARIE WITHEROW, individually and
as Administrator of the Estate of Gerald Witherow,

DEFENDANTS

No. 04-2032-CD

In Equity and at Law

N N N N N N N N N N N N e’

PRAECIPE FOR APPEARANCE

TO WILLIAM A. SHAW, PROTHONOTARY.

Kindly enter my appearance on behalf of Ann Marie Witherow, individually and as Admin-

istrator of the Estate of Gerald Witherow, Defendant in the above-captioned matter. Direct all

pleadings and matters concerning the foregoing to the undersigned.

Date: January 13, 2005

/

Jo

1 Sughrue, ésquire /
orney for Defendant

Attorney 1. D. #01037
23 North Second Street
Clearfield, PA 16830
Phone:(814) 765-1704
Fax: (814) 765-6959

ED
(515
T30 < o

William A. Shaw
Prothonotary/Clerk of Courts



CERTIFICATE OF SERVICE

AND NOW, I do hereby certify that on January 13, 2005, I caused a true and correct copy of
Praecipe for Appearance, to be served on the following and in the manner indicated below:

By United States Mail, First Class, Postage Prepaid
Addressed as Follows:

Mr. Theron Noble, Esq.
301 E. Pine St.
Clearfield, PA 16830

Date: January 13, 2005 /(‘r/L %21

John Bughrue, Esquire
Attorney for Defendant




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,

V.

DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

DEFENDANTS.

S TTIRUIPRE (a7 aW
gy ML o
WProthonoiary

No. 04-2032-CD

In Equity and at Law

Type of Case: Civil Action

Type of Pleading:
Preliminary Objections to
Count III of the Complaint

Filed on Behalf of: Defendant,
Ann Marie Witherow

N Nt N N N Nt St N Nt N N N Nt N Nt e N’ Nt N’ N N e e

) Counsel of Record for this 'Party:

) John Sughrue, Esq.

) Supreme Court No. 01037
) 23 North Second Street

) Clearfield, PA 16830

) Phone: (814) 765-1704

) Fax: (814) 765-6959

R

) Other Counsel of Reeord:
) Theron G. Noble, Esq.

) Supreme Court No. 55942
) 301 E. Pine St.

) Clearfield, PA 16830

) Phone: (814) 375-2221

N S N N




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,

\2 No. 04-2032-CD

DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

In Equity and at Law

DEFENDANTS.

DEFENDANT, ANN MARIE WITHEROW’S
PRELIMINARY OBJECTIONS TO COUNT III OF THE COMPLAINT

AND NOW, comes Defendant, Ann Marie Witherow, by her attorney, John Sughrue,
pursuant to Pa.R.C.P. rules 1028(a) and 1509 and files Preliminary Objections to Plaintiffs’ request
for injunctive relief in Count III, and in support thereof, represents the following;

1. The facts and averments set forth in Paragraphs 1 through 40 of Witherow’s Answer and
New Matter, filed concurrent herewith, are incorporated herein by reference e;s though the same
were set forth herein at length verbatim.

I: FAILURE TO EXHAUST A STATUTORY REMEDY AND

THE EXISTENCE OF A FULL COMPLETE AND
ADEQUATE NON-STATUTORY REMEDY AT LAW

2. The underlying cause of action pleaded in the Complaint (Count IV), which gives rise to
an alleged claim for money damages and accounting is conversion; a civil action sounding in
trespass.

3. Conversion is a civil remedy at law for money damages as compensati.on for the unlawful
taking of the property of ancther.

4. Plaintiffs, in their Complaint, seek money damages.



5. The Amount of money damages being sought in the Complaint is unliquidated and the
amount of damages is subject to proof, assuming the burden of proving liability is met.

6. Conversion was a cause of action at common law and is presently recognized in the
Commonwealth of Pennsylvania as a non-statutory cause of action at law.

7. Further, and in the alternative, Plaintiffs have a full and adequate statutory remedy at law
as admitted in Count IV, specifically pursuant to 68 Pa.C.S.A. §115 and 42 Pa.C.S.A. §8311.

II: LACK OF IRREPARABLE HARM

8. Plaintiffs fail to set forth sufficient facts, indicating evidentiary support that the Plaintiffs
have suffered, are suffering, or will suffer irreparable harm or the conclusion that Defendant is

insolvent or judgment proof.

III: LEGAL SUFFICIENCY OF COUNT III

9. Count III fails to set forth sufficient facts or basis in law upon which this Court may order
the requested injunctive relief.
10. As a matter of law, Count III of the Complaint is legally insufficient.
WHEREFORE, for the reasons set forth above, Defendant/Witherow moves the Honorable
Court to dismiss Count III of the Complaint, or in the alternative, to deny the relief requested.
IV: JURISDICTION OF THE ORPHANS” COURT DIVISION OF THE COURT OF

COMMON PLEAS OF CLEARFIELD COUNTY OVER THE ADMINISTRATION OF THE
ESTATE OF GERALD WITHEROW

10. The Estate of Gerald Witherow is presently active in administration and subject to the
jurisdiction of the Orphans’ Court Division of this Court with respect to the receipt and distribution
of Estate assets. |

12. That the Plaintiffs’ cause of action constitutes as a matter of law, an unliquidated claim

against the Estate of Gerald Witherow and in the event Plaintiffs are successful in securing a




judgment against the Estate, the priority and/or payment of that judgment claim is a matter to be
determined by the Orphans’ Court Division upon an appropriate accounting.

WHEREFORE, Defendant/Witherow respectfully moves the Honorable Court to dismiss
Count III or in the alternative, to deny the relief requested, generally and in any event, with respect

to the Estate of Gerald Witherow.

V: INSUFFICIENT SPECIFICITY IN A PLEADING

13. Paragraph 32 and 33 of Count III are general conclusions.

14. In Paragraph 5, the allegations that Defendant is insolvent or judgment proof and the
Plaintiffs would suffer irreparable harm are general conclusions.

15. With respect to the general conclusions referenced above, the Plaintiffs fail to set forth
sufficient facts and/or basis in law to support such conclusions, including particularly, there are no
factual allegations that indicate evidentiary support for the allegations or indicate they are likely to
have evidentiary support after Plaintiffs have a reasonable opportunity for further investigation or
discovery.

WHEREFORE, in addition, and in the alternative to the 'foregoing relief requested,
Defendant/Witherow requests the Honorable Court to direct Plaintiffs to plead the facts more

specifically in support of the relief requested in Count III.

Respectfully submitted: ;/i

John Shghrue, Attorney fordnd on behalf of
arie Witherow, individually and as
Administrator of the Estate of Gerald Witherow




CERTIFICATE OF SERVICE

AND NOW, I do hereby certify that on January 21, 2005, I caused a true and correct copy of
DEFENDANT, ANN MARIE WITHEROW’S PRELIMINARY OBJECTIONS TO COUNT III OF
THE COMPLAINT to be served on the following and in the manner indicated below:

By United States Mail, First Class, Postage Prepaid
Addressed as Follows:

Mr. Theron Noble, Esq. Mr. David Mast Mr. Olin L. London
301 E. Pine St. Rte. 1,Box 172 B 320 Sloney Lonesome Rd.
Clearfield, PA 16830 Luthersburg, PA 15848 Luthersburg, PA 15848

Date: January 21, 2005

Jw:ue, Attorney foramd on behalf of
Ann 1e Witherow, individually and as

' Administrator of the Estate of Gerald Witherow
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,
V.

DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

DEFENDANTS.

FILED-

6 37373 A% /caéﬂmr
JAN 2 1 2005

Williziz 7. Slhew
Protharciary

No. 04-2032-CD

In Equity and at Law

Type of Case: Civil Action

Type of Pleading: Answer and
New Matter

Filed on Behalf of: Defendant,
Ann Marie Witherow

Counsel of Record for this Party:

John Sughrue, Esq.
Supreme Court No. 01037
23 North Second Street
Clearfield, PA 16830
Phone: (814) 765-1704
Fax: (814) 765-6959

Other Counsel of Record:
Theron G. Noble, Esq.
Supreme Court No. 55942
301 E. Pine St.

Clearfield, PA 16830
Phone: (814) 375-2221
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

JAMES W. SWISTOCX, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,

V. No. 04-2032-CD
DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

In Equity and at Law

DEFENDANTS.

ANSWER AND NEW MATTER

AND NOW, comes Defendant, Ann Marie Witherow, (hereafter, “Witherow”) individually
and as Administrator of the Estate of Gerald Witherow, deceased, and responds to a part of the
complaint filed in the above-captioned matter in accordance with this Court’s Order dated
December 28,2004 as follows:

ANSWER

1-4. Paragraphs 1 through 4 of the Complaint are admitted.

5. Admitted. Except with respect to all facts and matters complained of in the Complaint,
Witherow intended, believes and was in fact, acting at all times in her capacity as Administrator of
the Estate of Gerald Witherow, deceased, and not individually.

6. Admitted. Further, the subject premises are more particularly described in that certain
Deed from George E. Erhard, et ux to Gerald Witherow dated September 2, 1947, recorded
Clearfield County Recorder’s Office in DBV 388, page 236, a true and correct copy of which is
attached hereto as Witherow Exhibit 1 and incorporated herein by reference.

7. Admitted.



8. Denied as stated. On the contrary, on or about April 19, 2002, Witherow was presented
by Defendant, London, with a proposed Agreement with David Mast, which she signed with the
intent, solely for the purpose of raising cash to pay the debts, taxes and administrative expenses of
the Estate of Gerald Witherow. The terms set forth in the Agreement are apparent on the face of the
Agreement. Further, Witherow intended, and it is her belief, that she entered into the Agreement for
the sale and by that Agreement did sell the one-half interest in the standing timber vested in Gerald
Witherow at the time of his death. A true and correct copy of the Agreement presented by Olin
London on behalf of Mast and signed by Witherow is attached hereto as Exhibit 2 and incorporated
herein by reference.

9. Admitted in part and denied in part. Defendant/London, was not an agent for Witherow,
but was at best an independent broker, or in the alternative, may have in fact been an agent for
Defendant/Mast. Defendant/London originally approached Witherow, concerning the transaction.
Witherow does not have sufficient information at this time to form a belief with respect to the issue
of agency. Further, Witherow received $24,000.00 from London at which time London indicated
that a 10% fee was customary, which she then paid.

10.  Witherow was never advised by Mast and/or London that timbering operations had
begun, were performed or had been completed. Presently, Witherow does not have personal
knowledge of the allegation and after reasonable investigation, is without information sufficient to
form a belief as to the truth of said averment.

11. Denied. Witherow has no personal knowledge with respect to timber operations
performed or not performed by Mast on the subject premises or the fair market value of any timber

removed, the same being within the knowledge of Mast, London, Plaintiffs and their experts, and



without reasonable investigation is without information sufficient to form a belief as to the truth of
said averment, and strict proof of the same is demanded at trial of this action.

12. Admitted except as stated with respect to the estate. On the contrary, the subject
premises were vested in Gerald Witherow at the time of his death and by operation of law, title to
the Witherow interest passed to his intestate heirs, Defendant, Ann Marie Witherow, surviving
spouse, Gary Witherow, son, and Gail Kelly, daughter, subject to the power of the
Defendant/Administrator under the law to sell and liquidate all or part of the decedent’s Estate in
the course of administering the Estate. For purposes of this pleading, reference to
Defendant/Witherow, is intended to refer to and include Withgrow, individually and as
Administrator, and the Estate of Gerald Witherow, depending on the context.

13. Admitted subject to the clarification set forth in Paragraph 12 above. All of which is
incorporated herein by reference.

14. Admitted.

15. Admitted.

16. Further said Deeds were recorded in the Clearfield County Courthouse prior to April 1,
2002 and the ownership was recorded in the Tax Assessment Office and assessed to the Plaintiffs as
evidenced by the Clearfield County Tax Assessment Ledgers attached hereto as Exhibit 3 and 4
respectively and incorporated herein by reference.

17. It is admitted that Witherow did not discuss nor communicate the matter with Plaintiffs
until John Sughrue, attorney for the Estate, discussed the matter with Plaintiff/Swistock. Presently,
after reasonable investigation, Witherow is without knowledge or information sufficient to form a

belief as to whether or not Swistock and/or Bodle consented to the timbering with Defendant/Mast




and/or London or had contact or communications with them of any type, for thg reasons that such
information is exclusively within the knowledge of the Plaintiffs and Co-Defendants.

18. Admitted.

19. Witherow never had any contact or communications with Mast at any times prior to said
Agreement being executed or any time thereafter. However, on information and belief, Witherow
believes and therefore avers that Defendant/Mast knew, or should have known, at all relevant and
material times, that the subject premises were not owned one hundred' (100%) percent by the heirs
of Gerald Witherow or his Estate, including specifically, from communications with
Defendant/London and the record title to the premises, which was clearly evidenced on the record at
the Clearfield County Courthouse, as aforesaid.

20. Admitted.

21. Denied as stated. Witherow never met Mast and had no communications with him
either prior to the execution of the Agreement or subsequent thereto. On the contrary, Witherow
dealt, at all times with Co-Defendant, London who originally approached her, with respect to the
transaction.

22. It is admitted that Witherow did not, as either Administrator of the Estate or
individually, pay any compensation to the Plaintiffs for the harvesting of timber. After reasonable
investigation, Witherow is without knowledge and information sufficient to form a belief as to
whether or not Defendants, Mast or London, compensated the Plaintiffs in any manner for the

reasons that such information is exclusively within the knowledge of Plaintiffs and Co-Defendants.



Count I
In Equity: Request for an Accounting from Defendant/Witherow

23. The facts and averments set forth in Paragraphs 1 through 22 of this Answer above, as
well as hereafter in New Matter, are incorporated herein by reference as though the same were set
forth herein at length verbatim.

24. Denied as stated. On the contrary, Plaintiffs, on the basis of ownership, are admitted to
being entitled to one-half of the total of the proceeds or value of the sale or harvesting of the whole
Estate in the timber if in fact, one-hundred (100%) percent of the whole of the estate in timber had
been sold or licensed for royalty payments. On the contrary, in this case, Witherow intended,
believed and only sold the one-half interest in the standing timber estate, which she had the power
to sell and the payment received by the Estate was intended to be and believed to be payment for the
Estate’s one-half interest. Defendants, London and Mast, had the duty: to negotiate the purchase of
the remaining one-half interest owned by the Plaintiffs and to pay for it separately at whatever price
was negotiated.

25. Denied as stated. It is admitted that Witherow, solely as Administrator and not
individually, sold the Estate’s interest in the standing timber and pursuant to the aforesaid
agreement received, the sum of $24,000.00. Further, said sale was made for the purpose of paying
funeral expenses, debts, inheritance tax, Court costs and administrative expenses related to the
administration and settlement of the Estate of Gerald Witherow. The Estate has paid various
legitimate expenses related to the administration of the Estate and continues to have a cash balance
on hand.

26. Witherow believes that the Plaintiffs, as joint tenants, with Gerald Witherow and his

heirs, are entitled to an accounting of the transaction referenced above. Further, the Estate of Gerald



Witherow is open and subject to administration in the Orphans’ Court Division of this Court and
subject to the jurisdiction of the Court with respect to the receipt and distribution of Estate assets.

WHEREFORE, Defendant/Witherow, with respect to Count I of the Complaint, does not
object to the entry of an appropriate order for accounting, subject, however, to the jurisdiction of the
Orphans’ Court Division of this Court over the administration of said Estate.

Count II
In Equity: Request for an Accounting v. Defendant, Mast

27-30. Paragraphs 27 through 30 are directed solely to Defendant/Mast and accordingly, no
response thereto is required from Defendant/Witherow.

WHEREFORE, Defendant/Witherow moves the Honorable Court to refrain from entering
any order with respect to Defendant/Witherow under Count II of the Complaint.

Count ITI
In Equity: Request for Injunctive Release v. Defendants, Mast and Witherow

31-35. Concurrent with the filing of this answer, Defendant/Witherow has filed Preliminary
Objections to Count III and is therefore, under the Pennsylvania Rules of Civil Procedure, not
required to answer this Count until such time as said Preliminary Objections are determined.

WHEREFORE, Defendant/Witherow, requests the Honorable Court to defer adjudicating

Count III.

NEW MATTER

36. Witherow entered into the aforesaid timber agreement on or about April 19, 2002 and
received payment under said agreement at or about the same time.

37. That the Complaint was filed in this matter on or about December 28, 2004.

38. That the causes of action set forth against Defendant in the foregoing Complaint are

barred by the applicable statute of limitations, particularly, the two year statute of limitation.



39. That the causes of action set forth in the Complaint with respect to eqﬁity are barred by
the equitable doctrine of Laches.

40. With respect to the equitable actions in the Complaint, the Plaintiffs have failed to
exercise or exhaust a statutory remedy, including specifically the statutorily authorized action at law
set forth at 42 Pa.C.S.A. §8311.

WHEREFORE, Defendant, Ann Marie Witherow, respectfully moves the Honorable Court

to forthwith enter an order dismissing, with prejudices, the causes of action filed against her in the

above captioned matter.

Respectfully submitted:

ohn Sughrue, AttBrney féc ahd on behalf of
arie Witherow, individually and as
A

ministrator of the Estate of Gerald Witherow




Made the — second ... d(lJ 0f— September — ,in the year

Nineteen hundred and rorty seven (1947)

<9
ﬂanﬁmewnu George E. Frhard and Laura N. Erhard, his wife, of the
_ Township of Knox, County of Clearrield and State of Pennsylvania, .

hereinafter called the grantors, parties of the first part, and —

[
Gerald Q. Witherow, of the Township of Pike, County of Clearfield and
State of Pennsylvania, and Raymond S, Fleck, of the Township of Boggs,
County of Clearfield and State of Penncylvania, as tenants in comion,

hereinafter called the grantees, partles of the second part,

. @ﬁﬁﬂﬁ@ﬁﬁ@ﬁﬂ}, That in consideration of /MO 00) .\S‘" A 4 Uf]Jf"C’J

~—Dollars,
. ¢

in hand paid, the receipt whereof is lwrcb_:} acknowledged, the said grfzntorJ do

hereby grant and convey to the said grantee s, their helrs and assigns, -

All those two certain tracts or parcels of land situate formerly
in the Township of Jordan, now in the Township of Knox, Qounty of -~
Clearfield and State of Pennsylvania, bounded and described &s follows:

THE FiRST THEREOF: Beginning at a hemlock in line of
land of Christian Neff; thence south forty (40) degrees east one‘
hundred (100) perches to a sugar; thence south fifty (50) degrees
west by land conveyed to I. McKec one hundred and six (106) perches to
a beech; thence north forty (40) degrees west one hundred (lOO)pBrches
to pile of gtones, thence north fifty (50) degres east by . land or P.,,
Kloninger oné hundred and six (106) perches to the DPlace of beginning.
Containing sixty two (62) acres and“eighty four- (84) perches and

allowance of six (6%) per cent for roads.:

BEING the same premises which Horatlo Wilkes, by deed
dated In the year 1840, recorded at Clearfield gn February 7, 18h0
in Beed Book G, pege 413, granted and conveyed to George Erhard'

the sald George Erhard, did vy Article of Agreement dated the 1st day

of.Octbber, A. D, 1875, recorded at Clearfield in Miscellaneous Book

EXHIBIT 1




» page 403,
cnditions vhich were
Erhard did thereafter, to wit:

recorded at Clearfield
devise the said land to
during her life and thereafter

l4th day of November, 1899,

vested in George Irhard,

five in the will above mention

Jordan and being particularly

of Robert Witherow.

—_—

————— BEING the same pr
by Quit-Claim

at Clearfield in Deed Book No.
Erhard, who by
persons through whom title
grantor, -all as heretofore

- -~ .---— The foregoing
combined represent an area of
or less., i

THE SECOND THEREOT:

original line to the resurvey along
1t existed in 1883, thence west to ¢

8gree to sell said land unto David Erhard upon certaln
subsequently performed, and the said David
on the 12th
die testate and by his will dated the 2nd day of ﬂovember,
in Will Book E, page
his widow,
to George
And the heirs of George Erhard, deceased,
recorded at Clearfield in Deed Book
No. 109, page 3, grant and convey the sald
the executrix af the saiq David Erhara.
having ‘died on the 1st day of November, 1901, title to said land
the present grantor, by reason of provision .

ed,

day of July, A. D,

174, in Tten

Jennle D, Ephard for ana

Erhard, the present owner.
did by deed dated the °

bremises to_Jennie D. Erhmrd
And the said Tennie Erhard

emi ses

Sk,

vested in George L. Erhard, the present
recited,

orner of land now or formerly
10) acres,
being a part of a larger survey in the name of Christian Nerr,

which Louisg
Deed dated the 3ra day of February, 1883, recorded
page 533,
heretofore
conveyances as heretofore recited cauged the

more or less, and

Erherd and others

ctonveyed to George ;i -
stated and by subsequent
same to vest-IM.the =

two parcels are contiguous in 1ooation;;and

seventy

Tive (75) aores of land,:more ;+:

EXCEPTING AND

the saw mill and appurtenances
upon the ground by Hazen H.
two year period,

grantees.,

RESERVING,
for a period of two yeers from April 1
every ‘kind and character elght inches or more in diameter one foot -

premlses within the said period of two years from April 15, 19&7,}

5 elght inches or more in diameter one ‘foot'
above the ground on Apri1 15, 1947, shall be the property of the pre

however, unto Hazen H.vOWéﬁs:
5, 1947, all of the timber of

e .

eqaTrd



Aﬁmﬁ] the said grantor s -, do - hereby Wnaoysunl —speci.ally the property

hereby conveyed,

»

/

& FZf o ) h
P%II c@@lﬁﬁﬂ[ﬂl’ s @@ﬂp@m"lﬂﬂﬁ said grantors have hereunto set their hand s

and seal 8 the day and year first above written.

Sy, §mlnﬂ and )Bifrluunﬁr % ‘ .'é M /

I the Presence
(7 LJ( - [ Hra 9&? N

- Sommenoali @i’? %ﬂi@;ﬁm@s?
mm@? C'LEARFIELD : : . S 5

On this, lhe3£idayqf September 1947, before me , Paul Heist Justice of thsd

Pea
the undersigned officer, personally appeared George E. Erhard and Laura N. Erhard,
his wife,

known to me (or satisfactorily proven)to be the person g whose names are subscribed to the within
instrument, and acknowledged that they executed the same for the purpose therein contained.
IN WITNESS WHEREQF, I have hereunto set my hand and official seal

. -{MM\SS!ON Ex,:,éP ] - C';(J 'u‘j/ .

Justice of the Peace

@5) Jlgrl’ hﬂ" Qﬁ;‘itﬁﬁ’ thatsthe precise address of the grantee s herein is

ta, Pa:! end Wes Decatur, Pa. respectively.
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. ' DAVIDMAST
& SON LOGGING
" Rte.1,Box172-B
Luthersburg, PA 15848
TIMBER SALE AGREEMENT
IR - N L LY.
Made and entered into this day .‘-:5-,:%&,,‘ !:.,-{f/?’fff ...... . J—«"}!’} ............................................. -
between Landowner: .............: / %.’:.“.".‘.':..':j ;’:'f"...:ft.‘i".-:’.'.’.‘:’.'.";'.:.%ﬁ.é}ﬁ’.‘.‘f{;....‘: ............................................. .
Y e e
and Contractor: af?zt!’ j;’ztf}fdwgrmyif»fﬂrg,‘ enters
into contract to buy timber as to the following agreement. ‘
.d"ﬁ'"" . Y 2 ; ) {'2 4 .
Contractor agrees to pay ﬂhﬂmj’—&,&”m ..... VEZMMSM ,O‘,ém ..... d e
J /4 - t",71/' 2 . :
.............................................................................. O P o A28 2% OB e
and remove timber Within @ ... LA .y period

_ The Contractor shall be responsible for any damage occurring beyond é‘.he,_hljiamits ofthesalearza .
being caused by his operations, including severe deterioration of the access roads on the timber sale
area. Reparation of damages shall be made as soon as practicable. A '

The Landowner guarantees title to the said timber and will defend it at his e‘f‘gpense ageirstany’ "
and all claims for taxes, mortgages, contracts and any other encumbrances. .

~ The Landowner grants to the Contractor the freedom of entry and right-of-way on and across
the area covered by this contract.

Small wood products, pulpwood, firewood, etc. from timber sale area only, may be remcved
by the Contractor as part of his normal operations. At the completion of operations, all wocd lefi-on

the sale area shalil be the property of the Landowner for his personal use and disposal.
. ' ",f/""' ) ) .

LANDOWNER: 4)‘1‘-*4!"4;/ ..... 0t e
: & 2
T and ;* £ J ~
CONTRACTOR: Df!wf/&;fx;f O T L TR Y VR :

- : , g7 7
- i =T . f
Other specifications: {7 4«»:;‘,}5;{”2 cgéuﬁm,&}@ﬂ, Mm‘foﬁé |

—

-~ ) -7 /’:}
L Vi e ‘
. / e ~ S L. .
Wltness_..f./.. T D e rerererers e SIS
:”] at . ,{"} . Pty /,{... B
7t e , / £ 4
Witness /e 2uf il 2% AL e e
e v

EXHIBIT 2
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VERIFICATION

I, Attorney for Defendant, Ann Marie Witherow, state that I am acquainted with the facts set
forth in the foregoing Answer and New Matter and that the same are true and correct to the best of
my knowledge, information, and belief. I further state that this veriﬁclzation is made subject to the
penalties of 18 Pa.C.S. §4904 relating to unsworn falsification to authorities; and that in furtherance
of judicial expedience, because the client is unavailable to meet with counsel, review the pleading
and execute a Verification in time to file this pleading under the significant time constraints
imposed by the Court. I am making this verification in order to comply with the Court’s Order and
to expedite the pleading. Defendant/Witherow and I reserve the right to amend this pleading after it
is reviewed by Defendant/Witherow, if counsel made an error in drafting the pleading. A
Verification executed by the Defendant will be filed in due course.

Date: January 21, 2005 752— %A

John Shghrue, Attorney forand on behalf of
arie Witherow, individually and as
Administrator of the Estate of Gerald Witherow




CERTIFICATE OF SERVICE

AND NOW, I do hereby certify that on January 21, 2005, I caused a true and correct copy of

Defendant’s Answer and New Matter to be served on the following and in the manner indicated

below:
By United States Mail, First Class, Postage Prepaid
Addressed as Follows:
Mr. Theron Noble, Esq. Mr. David Mast Mr. Olin L. London
301 E. Pine St. Rte. 1,Box 172 B 320 Sloney Lonesome Rd.
Clearfield, PA 16830 Luthersburg, PA 15848 Luthersburg, PA 15848

Date: January 21, 2005

John ughrue Attorney fsr\aﬂd on behalf of
arie Witherow, individually and as
Administrator of the Estate of Gerald Witherow
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,

v. No. 04-2032-CD

DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

In Equity and at Law

DEFENDANTS.

ORDER

AND NOW, this & 5’,1\ day of ja,u,u a,g,:é\- , 2005, upon consideration of

Defendant, Ann Marie Witherow’s, MOTION TO RESCHEDULE HEARING OF

FEBRUARY 9, 2005 at 9:30 a.m., it is ORDERED that said hearing is rescheduled for the D25

day of ;D-{(TUACJW, , 2005 commencing at Q20 o’clock A .m. at Court Room

No. 1, Clearfield County Courthouse, Clearfield, Pennsylvania.

By the Court:

v \ ‘ Judge
FILEDuce 4e

(0L Sughnta
JN 262005,

William A. Shaw
Prothonotary/Clerk of Courts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSJYL}MA ﬂD HeC
CIVIL DIVISION

JA%/ 29 2005 gu?s\.\mg

William A. Shaw
Prothonotary/Clerk of Courts

JAMES W. SWISTOCK, an adult individual,
- and RONALD R. BODLE, an adult individual,

PLAINTIFFS,

v. No. 04-2032-CD
DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

In Equity and at Law

DEFENDANTS.

MOTION TO RESCHEDULE HEARING OF
FEBRUARY 9, 2005

To the Honorable Fredric J. Ammerman, President Judge:

AND NOW, comes Defendant, Ann Marie Witherow, by her attorney, John Sughrue, moves
to reschedule a hearing scheduled for February 9, 2005 at 9:30 aim. and in support thereof,
represents the following:

1. Defendant, Ann Marie Witherow, (hereafter, “Witherow”) was served in this mattér with
the original Complaint and a Rule to Show Cause issued by this Court on Decem‘ber 28, 2004.

2. Plaintiffs are represented in this matter by Attorney Theron Noble, Esquire, of 301 E.
Pine St., Clearfield, PA 16830.

3. Defendant, David Mast, (hereafter, “Mast”) is not represented by an attorney as of the

filing of this Motion and is believed to presently reside at Rte. 1, Box 172 B, Luthersburg, PA

15848;




4. Defendant, Olin L. London, (hereafter “London™) is not represented by an attorney as of
the filing of this motion and is believed to presently reside at 320 Sloney Lonesome Rd.,
Luthersburg, PA 15848.. |

5. The Rule to Show Cause issued by this Court on December 28, 2004 directed Defendants
to respond to Paragraphs 1 through 35 of the Complaint on or before January 21, 2005 and
scheduled a hearing on February 9, 2005 at 9:30 a.m. on Plaintiffs request for equitable and/or
injunctive relief. A copy of said Rule is attached hereto as Exhibit A.

6. John Sughrue, attorney for Witherow, was scheduled prior to Witherow being served in
this case, for a family vacation in Florida from February 2, 2005 through February 9, 2005 and all
airline flights and other arrangements have been paid.

7. Attorney Sughrue is presently scheduled to return to Pennsylvania on February 9, 2005
and cannot be available for said hearing without significant inconvenience and economic hardship.

8.Defendant Witherow respectfully requests that the hearing of February 9, 2005 be
rescheduled to a date subsequent so that Witherow may be represented by her regular attorney.

9. That Witherow filed on January 21, 2005 the response required by the Court’s Order,

including an Answer and New Matter and Preliminary Objections.

10.  Witherow’s counsel contacted Plaintiffs’ counsel to determine whether or not he would
agree to this request and was advised that Plaintiffs’ counsel was unable to agree in view of the fact
that there were other Defendants subject to said Order. As a result of that position, Witherow’s
counsel] has not attempted to secure the consent of the other Defendants.

11. That Witherow believes that rescheduling the hearing will not unnécessarily delay the

prosecution of this case or prejudice Plaintiffs’ causes of action.



WHEREFORE, Defendant/Witherow, by her counsel,ﬂrespectfully moves the Honorable
Court to forthwith enter an Order rescheduling the February 9, 2005 hearing, or in the alternative, to
forthwith issue a rule directed to Plaintiffs and Co-Defendants to show causé, if any, why this
Motion for postponement should not be granted and setting a return date for answer and argument
prior to February 2, 2005.

Respectfully submitted:

| Sughrue, ﬁt(orney@
Marie Witherow




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY,
: PENNSYLVANIA
(CIVIL DIVISION)

JAMES W. SWISTOCK, an adult individual, )
and RONALD R. BODLE, an adult individual, )
‘ )
PLAINTIEFS, ) |
) No. 04- 6A¢32 _ .cD
V. )
) In Equity and at Law
DAVID MAST, an adult individual, ) &
OLIN L. LONDON, an adult individual, and ) FE L E D
ANN MARIE WITHEROW, individually and )
as Administrator of the Estate of Gerald Witherow, Y
‘ ) " DEC 28 2004
DEFENDANTS. ) K H\Ii\ar‘ﬁ\_A‘.— .S(haw
Prothonotary/Clerk of Couris
RULE RETURNABLE L G e hew
AND NOW, this 38 day c. / Qe et , 2004, based upon

Plaintiffs’ request for injunctive relief and an accounting in the above captioned matter,
Deféndants Mast and Witherow are hereby ORDERED to file written response by the

«>[ day of\\n, LciOh , 2005, showing cause as to why said relief should be

denied. Hearing on Plaintiffs’ request for said relief and an accounting (Counts I, IT and

HI of their CIVIL COMPLAINT) shall be on the 0[ day of 4\3(,577/“ ANy ...
|

2005, commencing at ()’ :;?5 C 1['\ .M., at Courtroom No.1, Clearfield County

Courthouse, Clearfield, Pennsylvania. For purposes of this ORDER, averments 1 - 35 of
Plaintiffs” CIVIL COMPLAINT shall require written response on the day above set forth.

By the Court,

.W«JM%

Fredric J. AmnHerman, PJ

b A



CERTIFICATE OF SERVICE

AND NOW, I do hereby certify that on January 25, 2005, I caused a true and correct copy of
MOTION TO RESCHEDULE HEARING OF FEBRUARY 9, 2005 and proposed RULE TO

SHOW CAUSE and proposed ORDER to be served on the following and in the manner indicated

below:
By United States Mail, First Class, Postage Prepaid
Addressed as Follows:
Mr. Theron Noble, Esq. Mr. David Mast Mr. Olin L. London
301 E. Pine St. Rte. 1,Box 172 B 320 Sloney Lonesome Rd.
Clearfield, PA 16830 Luthersburg, PA 15848 Luthersburg, PA 15848

Date: January 25,2005 /ﬂ}/ﬁ/ g}é_\

ohn Syghrue, Attorney for 4ad-dn behalf of
arie Witherow, individually and as
Administrator of the Estate of Gerald Witherow
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
CIVIL DIVISION

JAMES W. SWISTOCK, an adult individual
and RONALD R. BODLE,
Plaintiffs

vs.

DAVID MAST, an adult individual
OLAN L. LONDON, an adult individual,
and ANN MARIE WITHEROW, individually
and as Administrator of the Estate of
Gerald Witherow,

Defendants

PRAECIPE

TO THE PROTHONOTARY:

an adult individual

PENNSYLVANIA

No. 04-02032-CD

PLEASE enter my appearance on behalf of Olan L. London,

defendant in the above captioned matter.

ohn R. Carfley,
P. O. Box 249
Philipsburg, Pa., 16866
Attorney for Defendant

Olan L. London

Dated: January 3’, 2005

LE e
o 5

WManAsmw

Prothonotary/Clerk of Courts

Copy foc/4



FILED

JAN 312005

William A. Shaw
_uqosozoaz\o_qu of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

JAMES W.

vs.

DAVID MAST,
OLAN L. LONDON,

SWISTOCK,

an adult individual
and RONALD R. BODLE,

an

an adult individual
an adult individual,

and ANN MARIE WITHEROW, :
and as Administrator of the Estate of :

Gerald W

itherow,

CIVIL DIVISION

adult indiwvidual
Plaintiffs

O TIT]

: No. 04-02032-CD

individually

Defendants

NOTICE TO PLEAD

TO: James W. Swistock & Ronald R. Bodle, Plaintiffs
c¢/o Theron G. Noble, Esgqg.
Ferraraccio & Noble
301 E. Pine Street
Clearfield, PA 16830

YOU

Dated:

ARE HEREBY NOTIFIED TO FILE A WRITTEN RESPONSE TO THE
ENCLOSED PRELIMINARY OBJECTIONS WITHIN TWENTY (20) DAYS FROM
SERVICE HEREOF OR A JUDGMENT MAY BE ENTERED AGAINST YOU.

January 31,

2005

Respectfully sub ted,

John R. Carfleyf, Egac
Attorney for Pefendant,
Olan London

P. O. Box 249
Philipsburg, PA 16866

Vil

12005
William A. Shaw

Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

JAMES W. SWISTOCK, an adult individual
and RONALD R. BODLE, an adult individual
Plaintiffs

vs. No. 04-02032-CD

DAVID MAST, an adult individual

OLAN L. LONDON, an adult individual,

and ANN MARIE WITHEROW, individually

and as Administrator of the Estate of
Gerald Witherow,

..

LI T 1Y

Defendants

PRELTMINARY OBJECTIONS OF DEFENDANT, OLAN L. LONDON

" TO PLAINTIFFS’ COMPLAINT

AND NOW, comes the Defendant, Olan L. London, who by and
through his attorney, John R. Carfley, Esquire, files the following
Preliminary Objections to Plaintiffs’ Complaint and in support
thereof avers as follows:

l. Count 6 of Plaintiffs’ Complaint purports to set forth a
cause of aétion at law against the Defendant, London, alleging that
the said Defendant converted property belonging to the Plaintiff in
complete disregard of the Plaintiff’s ownership rights.

2. Paragraph 51 of that Count of said Complaint avers that
London exercised dominion and control over a portion of the cash
proceeds from the sale of the timber in complete disregard of the
Plaintiff’s ownership interest.

3. Paragraph 52 of that Count of the said Complaint avers
that London did not have the right to cause the timber on the

subject premises to be cut and removed without the consent of the




Plaintiffs.

4. Paragraph 53 of that Count of the said Complaint avers
that London did not have the right to facilitate the sale of the
timber on the subject premises without the consent of the
Plaintiffs.

5. The averments of paragraph 52 and 53 are contrary to the
general averments of the Complaint which allege that the Defendant,
London, at all times relevant to this matter, acted in an agency:
capacity for the Defendant Mast, who was the party responsible for
the acquisition, removal and sale of the timber from the premises.
Defendant’s actions.as an agent for Mast and/or Witherow preclude
any cause of action against London based upon an ownership of the
timer or the real estate which is a condition precedent to
averments under Section 115 and Section 116 of 68 Purdon’s since
these sections rely on ownership rights and action and since the
said Defendant was incapable of acting independently, but rather
funétioned in an agency relationship, this relationship and the
coincident actions could, at most, impose liability only on the
principal involved.

6. Section 115 of 68 Purdons (68 Pa. C.S.A. §115) provides
that it shall be unlawful for any owner or co-owner to cut or
remove timber without obtaining written consent of all co-tenants.
Paragraph 116 of 68 Purdons Statutes (68 Pa. C.S. A. §116) provides
that it shall be unlawful for any co-tenant to sell timber without
the consent of the co-tenant. |

7. In the case at bar Defendant London was not a co-tenant

nor did he exercise or ever assert any ownership interest in the




real estate or the timber thereon. 1In the case at bar Defendant
London undertook no efforts to sell the timber removed by the
Defendant Mast from the subject real estate. Defendant London
neither cut timber from the subject premises, removed the timber
from the premises or sold the timber so removed thereby negating
any claim against the said Defendant, London, who, at most, acted
only in an agency capacity under a scenario designed to secure the
consent of any of the co—ﬁenants.' Defendant London was not bound
by the statute cited since that responsibility was only within the
purview of the Defendant Witherow and/or the Defendant Mast.
Moreover, under this factual scenario, Plaintiffs have failed to
state any averments dealing with ownership of the subject real
estate or the timber located thereon by which Plaintiffs could be
held to answer to a claim under which relief might be granted
against Defendant, London.
A. DEMURRER

8. Defendant London hereby incorporates by reference the
averments of Paragraphs 1 through 7 as fully as though set forth at
length.

9. Defendant London avers that Plaintiffs’ Complaint fails to
state a claim or cause of action against Defendant, London, upon
which relief might be granted in that the said Plaintiff fails to
assert facts wich would give rise to a cause of action against
London in an individual rather than in a representative or agency
capacity.

WHEREFORE Defendant, Olan L. London, demurs to Count VI of

Plaintiffs’ Complaint and moves for the dismissal of said count for




those reasons were fully hereinabove stated and for failure to
state a claim upon which relief might be granted.

B. DEMURRER - CIVIL CONSPIRACY

10. Defendant London hereby incorporates by reference the
averments of Paragraphs 1 through 9 as fully as though set forth in
length.

11. Civil conspiracy is defined in Black’s Law Dictionary as
"A combination of two or more persons who, by concerted action,
seek to accomplish an unlawful purpose or to accomplish some
purpose, not in itself unlawful, by unlawful means."

12. A cause of action for conspiracy like fraud, duress,
undue influence or other falsehoods cannot be based on mere general
averments while referring to the conduct of the defendant without
setting forth facts to justify the same or making it appear of what
they consist.

13. Said general averments are not sufficient to give rise to
a cause of action without setting forth facts to justify the
conduct giving rise to the civil conspiracy.

14. In the case at bar the averments of the Complaint state
that the Defendant London was an agent for Mast and/or Witherow and
in that capacity acted in a lawful manner in brokering a contract
for the disposition of the Defendant’s property rights.

15. A civil conspiracy by definition seeks the combination of
individuals to accemplish an unlawful purpose or to accomplish some
purpose which is not in itself unlawful but is conducted by
unlawful means.

16. Plaintiffs have failed to set forth any facts which




establish unlawful acts committed by the Defendant London or
London’s attempt to accomplish some lawful purpose by unlawful
meansg.

17. The conspiracy averred in Count VII of the said Complaint
fails to set forth actions of the Defendant London with any degree
of specificity or is sufficient to state a cause of action upon
which relief might be granted.

WHEREFORE, Defendant, Olan L. London, moves for the dismissal
of Count VII for those reasons hereinabove stated and failure to

state a claim upon which relief might be granted.

C. MOTION TO DISMISS OR, IN THE ALTERNATIVE, TO STATE COUNT VII

WITH GREATER SPECIFICITY

18. Defendant London hereby incorporates by reference
Paragraphs 1 through 17 of the averments set forth herein as fully
as though set forth at length.

19. The averments set forth in Paragraphs 55 through 58 lack
the sufficient degree of specificity required by the Pennsylvania
Rules of Civil Procedure and as a result said Complaint must be
dismissed or in the alternative Plaintiff must be ordered to file
a pleading with a greater degree of specificity so as to allow the
Defendant London to adequately plead to the averments set forth
therein.

20. In an action or complaint pleading a cause of action for
civil conspiracy the Plaintiff is required to prove affirmatively
an unlawful combination or agreement between two or more persons to
do an act unlawful in itself or a lawful act by unlawful means.

21. Moreover if punitive damages are claimed the Complaint




must state. in part, the averments in the nature of a bill of

particulars outlining, in specific terms, the actions of the
Defendants in causing such harm.

22. The background information asserted by the Plaintiff in
its Complaint attempts to assert an ownership'interest in the
Plaintiff, Swistock and Plaintiff, Bodle, by virtue of certain
deeds recorded in the office of the Recorder of Deeds of Clearfield
County, Penn;ylvania.

23. These averments purporting to assert ownership rights are
contained in Paragraph 16, but said Complaint fails to contain as
an exhibit an abstract of title by virtue of which the Plaintiff
Swistock and the Plaintiff Bodle acquifed any ownership interest
over the surface and/or timber which is the subject of this suit.

24. The cause of action asserted by the Plaintiffs requires
a showing of legal ownership before an action for conversion will
lie.

25. Said Plaintiffs are required to attach as an exhibit to
their Complaint an abstract of title outlining the manner in which
they acquired legal ownership of these property rights.

26. Said Complaint is defective in that it lacks an abstract
of title to assert the degree of specificity required in order to
support the averments of this action.

WHEREFORE, Defendant London moves this Honorable Court to
enter an order dismissing Plaintiffs’ Complaint for failure to
assert its legal title with the degree of specificity required
under Pennsylvania rules.

D. DEMURRER



27. Defendant London hereby incorporates by reference
Paragraph 1 through 26 of these preliminary objections as fully as
though set forth at length.

28. Count III of Plaintiffs’ Complaint requests injunctive
relief based upon the averments of their Complaint.

29. Plaintiffs aver in Paragraph 35 that the Plaintiffs would
suffer irreparable harm should the court fail to grant injunctive
relief.

30. Said Plaintiffs havé failed to attach to their Complaint
as an exhibit an affidavit citing the manner in which irreparable
harm would occur to Plaintiffs in order to support the averments of
their Complaint and to further support their request for such
extraordinary injunctive relief in this matter.

WHEREFORE, Defendant London requests this Honorable Court

Gl

ohn R. Carflgh,
P. O. Box 24
Philipsburg, PA 16866
Attorney for Defendant
Olan L. London

Dated: January 31, 2005




VERIFICATION

I hereby verify that the statements made in this instrument
are true and correct. I understand that false statements herein
are made subject to the penalties of 18 Pa. C.S.§4904 relating to
unsworn falsification to authorities.

Dated: /-3/.05



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYVLANIA
CIVIL ACTION

JAMES W. SWISTOCK, an adult individiual

and RONALD R. BODLE, an adult individual
Plaintiffs

vs. No. 04-02032-CD

DAVID MAST, an adult individual

OLAN L. LONDON, an adult individual

ands ANN MARIW WITHEROW, individually

and as Administrator of the Estate of
GERALD WITHEROW,

4¢ 48 40 e 4s e 4s es se s e e

Defendant

CERTIFICATE OF SERVICE

I hereby certify that I forwarded a copy of the Preliminary
Objections of Defendant, Olan L. London to Plaintiffs’ Complaint by
regular mail, postage prepaid to Theron G Noble, Esq., Ferraraccio
& Noble, 301 East Pine Street, Clearfield, Pennsylvania, 16830,

. ar
Attorney for Plaintiffs, on this \gl" day of January, 2005.

Q

John R. Carfl q.
Attorney for Defendant
Olan L. London

ID# 17621

P. O. Box 249
Philipsburg, PA 16866
(814) 342-5581
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>IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DOCKET # 100093

NO: 04-2032-CD
SERVICE# 1 OF 3
COMPLAINT & RULE RETURNABLE

L L

PLAINTIFF: JAMES W. SWISTOCK an indiv, and RONALD R. BODLE an indiv.

VS.

DEFENDANT: DAVID MAST, An adult ind., OLIN L. LONDON, an adult ind. and ANN MARIE WITHEROW, Ind & as
Adm. of the Estate of Gerald Witherow

SHERIFF RETURN
1

NOW, January 07, 2005 AT 11:07 AM SERVED THE WITHIN COMPLAINT & RULE RETURNABLE ON DAVID
MAST DEFENDANT AT RTE 1 BOX 172-B, LUTHERSBURG, CLEARFIELD COUNTY, PENNSYLVANIA, BY
HANDING TO DAVID MAST, DEFENDANT A TRUE AND ATTESTED COPY OF THE ORIGINAL COMPLAINT &
RULE RETURNABLE AND MADE KNOWN THE CONTENTS THEREOF.

SERVED BY: HUNTER / DEHAVEN

FILED

¥
F 58 08 2005
Cldree (o
William A. Shaw
Prothonotary/Clerk of Courts




: IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DOCKET# 100093

NO: 04-2032-CD
SERVICE# 2 OF 3
COMPLAINT & RULE RETURNABLE

PLAINTIFF:  JAMES W. SWISTOCK an indiv, and RONALD R. BODLE an indiv.

VS.
DEFENDANT: DAVID MAST, An adult ind., OLIN L. LONDON, an adult ind. and ANN MARIE WITHEROW, Ind & as

Adm. of the Estate of Gerald Witherow

SHERIFF RETURN
[

NOW, January 07, 2005 AT 10:30 AM SERVED THE WITHIN COMPLAINT & RULE RETURNABLE ON OLIN L.
LONDON DEFENDANT AT 320 STONEY LONESOME ROAD, LUTERSBURG, CLEARFIELD COUNTY,
PENNSYLVANIA, BY HANDING TO OLIN L. LONDON, DEFENDANT A TRUE AND ATTESTED COPY OF THE
ORIGINAL COMPLAINT & RULE RETURNABLE AND MADE KNOWN THE CONTENTS THEREOF.

SERVED BY: HUNTER / DEHAVEN



* IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DOCKET # 100093

NO: 04-2032-CD
SERVICE# 3 OF 3
COMPLAINT & RULE RETURNABLE

PLAINTIFF: JAMES W. SWISTOCK an indiv, and RONALD R. BODLE an indiv.

VS,

DEFENDANT: DAVID MAST, An adultind., OLIN L. LONDON, an adult ind. and ANN MARIE WITHERQOW, Ind & as
Adm. of the Estate of Gerald Witherow

SHERIFF RETURN
’

NOW, January 13,2005 AT 2:05 PM SERVED THE WITHIN COMPLAINT & RULE RETURNABLE ON ANN MARIE
WITHEROW i/a/a Adm. of Estate of Gerald Witherow DEFENDANT AT SHFF. OFFICE, 1 N. 2nd ST, SUITE 116,
CLEARFIELD, CLEARFIELD COUNTY, PENNSYLVANIA, BY HANDING TO ANN MARIE WITHEROW,
DEFENDANT A TRUE AND ATTESTED COPY OF THE ORIGINAL COMPLAINT & RULE RETURNABLE AND
MADE KNOWN THE CONTENTS THEREOF.

SERVED BY: HAWKINS /



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

-

d ' DOCKET# 100093
NO:  04-2032-CD
SERVICES 3

COMPLAINT & RULE RETURNABLE

PLAINTIFF: JAMES W. SWISTOCK an indiv, and RONALD R. BODLE an indiv.

vs.
DEFENDANT: DAVID MAST, An adult ind., OLIN L. LONDON, an adult ind. and ANN MARIE WITHEROW, Ind & as

Adm. of the Estate of Gerald Witherow

SHERIFF RETURN

—

RETURN COSTS

Description Paid By CHECK # AMOUNT

SURCHARGE NOBLE 1694 30.00

SHERIFF HAWKINS NOBLE 1694 80.78
So Answers,

Sworn to Before Me This

Day of 2005 (’ f E 2 E
Chester A. Hawkin
Sheriff




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA
(CIVIL DIVISION)

JAMES W. SWISTOCK, an adult individual
and RONALD R. BODLE, an adult individual,

PLAINTIFES,
. No. 04 - 02032 C.D.
v!
‘ In Equity and at Law
DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

AR W L S o W N N W g

DEFENDANTS.

PRAECIPE TO ENTER APPEARANCE
TO WIL;UAM A. SHAW, PROTHONOTARY

Sir: )
Kindly enter our appearance on behalf of Defendant, DAVID MAST, in the above-

captione! case.
Respectfully submitted,

GLEASON, CHERRY AND CHERRY, LL.P.

( Attorneys f%r D/}i(endant, DAVID MAS

Dated: I;ebruary 10, 2005 F l L E D

o FEP 112005

0 [tins (r
William A. Shaw
Prothonotary/Clerk of Courts

S cear o BT
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FILED

FEB 112005

William A. Shaw
Prothanotary/Clerk of Couis




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA
(CIVIL DIVISION)
JAMES W. SWISTOCK, an adult individual ) No. 04 -02032 C.D.

and RONALD R. BODLE, an adult individual, )
) In Equity and at Law

PLAINTIFES, )
) Type of Pleading: PRELIMINARY
V. ) OBJECTIONS OF DEFENDANT,
' ) DAVID MAST, TO PLAINTIFFS’
DAVID MAST, an adult individual, ) COMPLAINT
OLIN L. LONDON, an adult individual, and )

ANN MARIE WITHEROW, individually and ) Filed on Behalf of: Defendant, DAVID
as Administrator of the Estate of Gerald Witherow, ) MAST

)
DEFENDANTS. ) Counsel of Record for this Party:

TONI M. CHERRY, ESQ.
Supreme Court No. 30205

GLEASON, CHERRY AND
CHERRY, L.L.P.
Attorneys at Law
. P. O. Box 505
One North Franklin Street
DuBois, PA 15801

R N N S N N N NP W N g

(814) 371-5800

FILED

o FEB 112005
T
liam A, Sham
Prothonotary/Clerk of Courts
9 Cen~ ~o Wt




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA
(CIVIL DIVISION)

JAMES W. SWISTOCK, an adult individual
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,
No. 04 - 02032 C.D.
v.
In Equity and at Law
DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

R R N i R e e N . i

DEFENDANTS.

PRELIMINARY OBJECTIONS OF DEFENDANT,
DAVID MAST, TO PLAINTIFFS’ COMPLAINT

Defendant, DAVID MAST, by his undersigned attorneys, GLEASON, CHERRY AND

CHERRY, L.L.P., preliminarily objects to Plaintiffs’ Complaint as follows:

I. Preliminary Objection Raising Failure to Conform to Law
or Rule of Court Pursuant to Pa. R.C.P. 1028(a)(2)

1. Plaintiffs’ Complaint alleges a cause of action against Defendant, DAVID MAST,
on the grounds that Defendant, DAVID MAST, cut timber belonging to the Plaintiffs without
the permission of the Plaintiffs.

2. Attached to Plaintiffs’ Complaint as Exhibit “A” is a Timber Sale Agreement
between Defendant and Ann Witherow, whereby Ann Witherow, Executrix, is listed as the

landowner and whereby she, as such landowner, guarantees her title to said timber.




3. That Plaintiffs’ cause of action is based upon their claims of ownership of the timber
that is th_e.z subject of the Agreement of Sale between Ann Witherow and Defendant, DAVID
MAST.

4. That Pa. R.C.P. 1019(a) requires that the material facts on which a cause of action is
based shall be stated in a concise and summary form.

S. That Pa. R.C.P. 1019(i) requires that when any claim is based upon a writing, a copy
of that writing or material part thereof must be attached to the Complaint.

6. That Plaintiffs have failed to attach their chain of title or any deed which would
evidence their ownership of the timber or any other proof of their right to bring the subject
action in violation of the pleading rules set forth at Pa. R.C.P. 1019.

WHEREFORE, Defendant, DAVID MAST, respectfully requests that the Complaint

against him be stricken and the action against him be dismissed.

II. Preliminary Objection to Count II of Plaintiffs’ Complaint
Raising Legal Insufficiency Pursuant to Pa. R.C.P. 1028(a)(4) (Demurrer)

7. Count II of Plaintiffs’ Complaint against Defendant, DAVID MAST, contains a
request for an accounting in equity of proceeds from the sale of timber.

8. That the action known as an accounting in equity has been abolished. (See Pa.
R.C.P. 1529, 1530 noting the same were rescinded on December 16, 2003, effective July 1,
2004.) |

9. A plaintiff is entitled to an accounting whenever it is alleged that the opposing party
has received monies as an agent, trustee, or in any other capacity in which he or she is bound to

account to the other. (14 Standard Pennsylvania Practice 2d, Section 81:3)




10. That Plaintiffs’ Complaint alleges no relationship with Defendant, DAVID MAST,
entitling Plaintiffs to an accounting from DAVID MAST.

11. That Count II of Plaintiffs’ Complaint fails to state a cause of action against
Defendant, DAVID MAST, upon which relief can be granted.

WHEREFORE, Defendant, DAVID MAST, respectfully requests that Your Honorable
Court sustain his Preliminary Objections by way of a demurrer and dismiss Count II of
Plaintiffs’ Complaint.

III. Preliminary Objection Pursuant to Pa. R.C.P. 1028(a)(4)
in the Form of a Demurrer to Count III of Plaintiffs’ Complaint

12. Count III of Plaintiffs’ Complaint is a request for an injunction.

1‘3. A party seeking an injunction must establish that the right to relief is clear, there is
an urgent necessity to avoid an injury that cannot be compensated for by damage, and a greater
injury W;ll result from refusing, rather than granting the relief requested. See Garber v.

Pennsylvania Department of Corrections Secretary, 851 A.2d 222 (Pa.Cmwlth.Ct. 2004).

14. Plaintiffs’ Complaint contains no allegations to support a conclusion that Plaintiffs’
right to relief is clear.

15. Plaintiffs’ Complaint fails to allege facts supporting a conclusion that there is an
urgent necessity to avoid any injury that could not be compensated for by damages and, in fact,
Plaintiffs’ only demand for relief is in the form of money damages.

16 Plaintiffs have ‘failed to aver facts which would establish to Your Honorable Court

that the greater injury will result from refusing, rather than granting the relief requested.




17. That Plaintiffs’ Count III for injunctive relief fails to set forth a cause of action
against Defendant, DAVID MAST, upon which relief can be granted.

WHEREFORE, Defendant, DAVID MAST, respectfully requests that Your Honorable
Court sustain his Preliminary Objections by way of demurrer to Count III of Plaintiffs’

Complaint and dismiss Count III of Plaintiffs’ Complaint.

IV. Preliminary Objection Pursuant to Pa. R.C.P. 1028(a)(4) by way of a
Demurrer to Count V of Plaintiffs’ Complaint

18. That Count V of Plaintiffs’ Complaint sounds in a cause of action in conversion
pursuant;to the provisions of 68 P.S. §§115 and 116.

19. That 68 P.S. §§115 and 116 sets forth the obligations of one co-tenant to the other
co-tenant upon the sale of timber without the consent of the second co-tenant.

20. That Plaintiffs’ Complaint does not allege that Defendant, DAVID MAST, is a co-
tenant and, in fact, the allegations contained in Paragraphs 7, 8, 9 and 10 make it clear that
Defendant, DAVID MAST, is not a co-tenant subject to the provisions of 68 P.S. §§115 or 116.

21. That Plaintiffs cannot maintain a cause of action against Defendant MAST on the
basis of 68 Pa. C.S.A. §§115 and 116 when they have not averred that he is a co-tenant.

22. That Plaintiffs’ Count V alleging a cause of action in conversion under 68 Pa. C.S.A
§§115 aﬂd 116 fails to state a cause of action against Defendant MAST on which relief can be
granted.

WHEREFORE, Defendant, DAVID MAST, respectfully requests Your Honorable

Court to dismiss Count V of Plaintiffs’ Complaint.




V. Preliminary Objection to Count V of Plaintiffs’ Complaint Raising
Insufficient Specificity Pursuant to Pa. R.C.P. 1028(a)(3)

23. Paragraph 44 of Plaintiffs’ Complaint avers that Defendant MAST exercised
dominion and control over the timber and proceeds from the sale of said timber pursuant to the
terms of a Timber Agreement with Defendant WITHEROW.

24. That in Paragraph 47, Plaintiffs allege that Defendant MAST’S behavior was either
deliberate or negligent but provide no specific allegations to support such averments.

25. That Pa. R.C.P. 1019 require that (a) the materials facts on which a cause of action
is based be stated in a concise and summary form.

26. That the aforementioned Paragraph 44 of Plaintiffs’ Complaint fails to set forth with
sufficien; specificity how Defendant MAST’S actions were deliberate in light of the fact that
Plaintiffs have alleged that Defendant acted pursuant to a contract so as to cause him to be
subject to damages under 42 Pa. C.S.A. §8311(a)(2)(i).

27. That Paragraph 44 of Plaintiffs’ Complaint fails to set forth with sufficient
specificity in what ways the Defendant MAST was negligent in his actions in light of Plaintiffs’
pleading‘;that Defendant acted pursuant to a contract so as to cause him to be subject to
damageé under 42 Pa. C.S.A. §8311(a)(2)(ii).

28. In Paragraph 48 of Plaintiffs’ Complaint, they allege that Defendant MAST’S
conversi.(:)n was “intentional and outrageous”.

29 Paragraph 48 fails to set forth with any specificity how the conduct of Defendant
MAST rbse to the level of intentional and outrageous.

30. Plaintiffs’ Complaint lacks sufficient specificity to apprise Defendant MAST of the

issues to be litigated, to allow him to adequately prepare and assert defenses to Plaintiffs’

5




allegations, and/or to identify and join any potentially responsible parties as additional
defendants.

WHEREFORE, Defendant, DAVID MAST, respectfully requests that Your Honorable
Court order Plaintiff to more specifically plead the averments contained in Paragraphs 44 and

48 of their Complaint.

VI. Preliminary Objection Raising Legal Insufficiency of Count VII
of Plaintiffs’ Complaint Under Pa. R.C.P. 1028(a)(4)

31. Count VII of Plaintiffs’ Complaint allegedly sets forth an action at law for civil
conspiracy.

32. In order to state a cause of action for civil conspiracy under Pennsylvania law, a
complaint must allege the existence of all elements necessary to such a cause of action. Baker
v. Rangos, 229 Pa.Super. 333, 351, 324 A.2d 498, 506 (1974).

33. A cause of action for conspiracy requires: (1) a combination of two or more
persons acting with a common purpose to do an unlawful act or to do a lawful act by unlawful
means or for an unlawful purpose; (2) an overt act done in pursuance of the common purpose;
and (3) éctual legal damage.

34. Plaintiffs’ Complaint must allege facts which, if proven, will support an inference

of combination and intent. See Baker v. Rangos, 229 Pa.Super. 333, 324 A.2d 498 (1974).
35. Plaintiffs’ Complaint fails to aver meetings, conferences, telephone calls, joint

filings, cooperation, consolidation or joint licensing or any other manner in which a

conspiratorial scheme was devised and carried out and is thus insufficient to state either the

conspiratorial agreement or the requisite intent to cause injury necessary to state a cause of




action on a civil conspiracy theory. See Burnside v. Abbott Laboratories, 351 Pa.Super. 264,

505 A.2d 973 (1985).

36. That Count VII of Plaintiffs’ Complaint fails to state a cause of action in civil
conspiracy upon which relief can be granted.

WHEREFORE, Defendant, DAVID MAST, respectfully requests Your Honorable
Court to grant his Preliminary Objection by way of demurrer and dismiss Count VII of
Plaintiffs’ Complaint.

Respectfully submitted,

GLEASON, CHERRY AND CHERRY, L.L.P.




Dated: February 11, 2005

IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA
(CIVIL DIVISION)

JAMES W. SWISTOCK, an adult individual
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,
No. 04 - 02032 C.D.
v.
In Equity and at Law
DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

DEFENDANTS.

N’ N’ N N N N N N N N N N’ N’

CERTIFICATE OF SERVICE

I hereby certify that on this 11™ day of February, 2005, a certified copy of the
Preliminary Objections of Defendant, David Mast, to Plaintiffs’ Complaint was served upon
the following persons by mailing the same to them by United States First Class Mail, Postage
Prepaid, by depositing the same in the United States Post Office at DuBois, Pennsylvania,
addressed as follows:

THERON G. NOBLE, ESQ. JOHN R. CARFLEY, ESQ.
Ferraraccio & Noble Attorney at Law

Attorneys at Law P. O. Box 249

301 East Pine Street Philipsburg, PA 16866

Clearfield, PA 16830

JOHN SUGHRUE, ESQ.
Attorney at Law

23 North Second Street
Clearfield PA 16830

GLEASON, CH




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

JAMES W. SWISTOCK, an adult individual
and RONALD R. BODLE, an adult individual
Plaintiffs

vs. : No. 04-02032-CD

DAVID MAST, an adult individual
OLAN L. LONDON, an adult individual, :
and ANN MARIE WITHEROW, individually :
and ags Administrator of the Estate of
Gerald Witherow,

Defendants

SCHEDULING ORDER

AND NOW, this fST\day of p&ﬂvﬁjg , 2004, upon
consideration of the Preliminary Objections filed by
Defendant, Olan London, a rule is hereby issued upon Plaintiff to
Show Cause why the Motion should not be granted. Rule returnable
the 2  day of ,%/bzumé, , 20047 at Y'30) A M. in

Courtroom Number | , Clearfield, Pennsylvania, for

hearing thereon.

FILEDS

)
0916 o /c"fwf

OB 227 fnoasm"" T

William A, Shaw
Prothonotary



IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA
(CIVIL DIVISION)

JAMES W. SWISTOCK, an adult individual
and RONALD R. BODLE, an adult individual,

)
)
)
PLAINTIFES, )

) No. 04 - 02032 C.D.
\ )

, ) In Equity and at Law
DAVID MAST, an adult individual, )
OLIN L. LONDON, an adult individual, and )
ANN MARIE WITHEROW, individually and )
as Administrator of the Estate of Gerald Witherow, )
: )
DEFENDANTS. )

ORDER

AND NOW, this _{8_ day of February, 2005, Defendant, DAVID MAST, having filed
Preliminary Objections to Plaintiffs’ Complaint, an argument on said Preliminary Objections is
hereby scheduled for the @j:-'_ day of @ 7/(,(,&/751, _ =005, at ﬂgb_ o’clock
_&.M. m Courtroom No. 1 of the Clearfield County Courthouse, Second Floor, Clearfield,
Pennsyl\j/;nia.

BY THE COURT:

/(/wuwwwwv

President Judge

William A. Shaw
P(othonotary




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,

V. No. 04-2032-CD
DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

In Equity and at Law

DEFENDANTS.

SCHEDULING ORDER

A
AND NOW, this 43 " day of ?85"”4"1, , 2005, on Motion of

Defendants, Argument on Preliminary Objections filed by Defendants shall be heard on the

A3 day of CQ,U’JW/ , 2005 at4) ! 200’clock A .m. in Court Room No.

|, Clearfield County Courthouse, 1 North 2™ Street, Clearfield, PA 16830.

el | [
e

Judge

, ©
FLED

FEB 22 2005

William A. Shaw
Prothonotary
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IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY,
PENNSYLVANIA
(CIVIL DIVISION)

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,
No. 04- 02032 -CD
V.
In Equity and at Law
DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

R L T M T el S g

DEFENDANTS.

PLAINTIFFS’ REPLY TO PRELIMINARY OBJECTIONS
' (filed by Defendant London)

AND NOW | comes the Plaintiffs, James W. Swistock and Ronald R. Bodle, by and
through their counsel of record, Theron G. Noble, Esquire, of Ferraraccio & Noble, who
avers as follows in support of their REPLY TO PRELIMINARY OBJECTIONS (filed by
Defendant London):

1 - 4. Said averments are mere recitals and recapitulations of averments contained in
Plaintiffs’ CIVIL COMPLAINT. As such, the same speak for themselves and no
response is deemed necessary.

5. The same is a legal conclusion for which no response is deemed necessary.

6. The same is a legal conclusion for which no response is deemed necessary.

7. The same is a legal conclusion for which no response is deemed necessary.

Demurrer

8. Plaintiffs hereby incorporate their responses to averments 1- 7, inclusive, as of the
same were again fully set forth at length.

9. The same is a legal conclusion for which no response is deemed necessary.



WHEREFORE, Plaintiffs request that Defendant London’s request for a
demurrer be DENIED.

Demurrer-Civil .Consmracv

10. Plaintiffs hereby incorporate their responses to averments 1- 7, inclusive, as of the
same were again fully set forth at length.

11. The same is a legal conclusion for which no response is deemed necessary.

12. The same is a legal conclusion for which no response is deemed necessary.

13. The same is a legal conclusion for which no response is deemed necessary.

14. Denied. Itis DENIED that Plaintiffs have anywhere indicated in their CIVIL

COMPLAINT indicated that Defendant London acted “lawfully” in any manner. Put

another way, said defendant was primarily involved in a combination of three persons

whose actions resulted in the Plaintiffs’ property interests being invaded without either

their consent or knowledge.

15. The same is a legal conclusion for which no response is deemed necessary.

16. The same is a legal conclusion for which no response is deemed necessary.

17. The same is a legal conclusion for which no response is deemed necessary.
WHEREFORE, Plaintiffs request that Defendant London’s request fora

demurrer be DENIED.

Motion to Dismiss

18. Plaintiffs hereby incorporate their responses to averments 1- 17, inclusive, as of the
same were again fully set forth at length.

19. The same is a legal conclusion for which no response is deemed necessary.
20. The same is a legal conclusion for which no response is deemed necessary.
21. The same is a legal conclusion for which no response is deemed necessary.
22. Said averment is a mere recital and recapitulation of the averment contained in

Plaintiffs’ CIVIL COMPLAINT. As such, the same speaks for itself and no response is
deemed necessary.



23. Said averment is a mere recital and recapitulation of the averment contained in
Plaintiffs” CIVIL COMPLAINT. As such, the same speaks for itself and no response is
deemed necessary. '

24. The same is a legal conclusion for which no response is deemed necessary.
25. The same is a legal conclusion for which no response is deemed necessary

26. The same is a legal conclusion for which no response is deemed necessary.

WHEREFORE, Plaintiffs request that Defendant London’s request for a
MOTION TO DISMISS be DENIED.

Demurrer

27. Plaintiffs hereby incorporate their responses to averments 1- 26, inclusive, as of the
same were again fully set forth at length.

28. Said averment is a mere recital and recapitulation of the averment contained in
Plaintiffs’ CIVIL COMPLAINT. As such, the same speaks for itself and no response is
deemed necessary.

29. Said averment is a mere recital and recapitulation of the averment contained in
Plaintiffs’ CIVIL COMPLAINT. As such, the same speaks for itself and no response is
deemed necessary.

30. Admitted in part, Denied in part. It is ADMITTED that Plaintiffs did not attach an
affidavit to their complaint. However, they did attach a VERIFICATION verifying to the
facts and circumstances, including the necessity of injunctive relief. Therefore, the
implications of said averment is DENIED. Furthermore, Defendant London has cited no
authority, more importantly none exists, that the request for injunctive relief requires
some type of “super” verification.

WHEREFORE, Plaintiffs request that Defendant London’s request for a
DEMURRER be DENIED.



Respectfully Submitted,

727

o

Theron &~ Noble, Esquire
Attorney for Plaintiffs
Ferraraccio & Noble

301 East Pine Street
Clearfield, PA 16830
(814)-375-2221

PA LD. No.: 55942
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IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY,
PENNSYLVANIA
(CIVIL DIVISION)

JAMES W. SWISTOCK, an adult individual,

and RONALD R. BODLE, an adult individual,
PLAINTIFFS,
No. 04-_ 02032 -CD
V.
In Equity and at Law

DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

N N N N N N NG N

DEFENDANTS.

" PLAINTIFFS’ CERTIFICATE OF SERVICE

I, Theron G. Noble, Esquire of Ferraraccio & Noble, counsel for Plaintiffs, does
hereby certify this_22nd  day of February, 2005, that I did send a true and correct
copy of Plaintiffs’ REPLY TO PRELIMINARY OBIECTIONS (filed by Defendant
London) to the below indicated persons, being all counsels of record, via United States
Mail, first class, postage prepaid.

John R. Carfley, Esquire Toni M. Cherry, Esquire John Sughrue, Esquire

Counsel for Defendant London Counsel for Defendant Mast Counsel for Defendant Witherow

P.O. Box 249 P.O. Box 505 23 N. 2nd Street

Philips burg, PA 16866 DuBois, PA 15801 Clearfield, PA 16830
Respectfully Submitted,

goyauns
Theron Esquire
Attomemlffs
Ferraraccio & Noble
301 East Pine Street
Clearfield, PA 16830
(814)-375-2221
PA 1.D. No.: 55942




FILED

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTYF-E&’EI\ZNSYLVANIA

. CIVIL DIVISION w O &6 oraathm bl
e /Corgh
JAMES W. SWISTOCK and : William A. Shaw
RONALD R. BODLE : Prothonotary
vs. . NO. 04-2032-CD

DAVID MAST, OLAN L. LONDON, and
ANN MARIE WITHEROW, ind. and
Administrator of the Estate of
Gerald Witherow

ORDER

NOW, this 23rd day of February, 2005, being the date
set for hearing relative request for injunction and accounting
as to Defendants Olan L. London and Ann Marie Witherow,
Administrator of the Estate of Gerald Witherow; upon agreement
of the parties, it is the ORDER of this Court as follows:

1. Counsel for the Witherow Estate shall cause the
amount of $17,519.57 to be held in Attorney John Sughrue's
escrow account and not be released without written agreement of
the parties or Order of Court;

2. Counsel for the Estate shall provide an
accounting to Plaintiffs relative receipt of the monies for the
timber and disbursements previously made therefrom;

3. Counsel for Clan L. London shall hold the amount
of $2,400.00 in counsel's escrow account, not to be released
without written agreement of the parties or Order of Court;

4. Plaintiffs' request for any injunctive relief




o —— - -

against Defendant David Mast is hereby denied. Any request for
an "accounting" from Defendant Mast shall be done by the

Plaintiffs proceeding with the normal discovery processes.

BY THE COURT;~




¢
.
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

JAMES W. SWISTOCK and
RONALD R. BODLE

VS. : NO. 04-2082-
: 04-203% D %
DAVID MAST, OLAN L. LONDON, and : 216 PR
ANN MARIE WITHEROW, ind. and W@
Administrator of the Estate of :
Gerald Witherow : FEB 24 2005
William A. Shaw
QRDER Prothongtary

NOW, this 23rd day of February, 2005, following
argument on the Preliminary Objections filed on behalf of all
Defendants, it is the ORDER of this Court as follows:

1. Defendants' Preliminary Objections requesting
that the Plaintiff set forth a complete chain of title and
attach a copy of each Plaintiff's deed to the complaint is
denied;

2. Defendants' Preliminary Objections requesting
that the Plaintiffs plead more specifically the allegations that
the Defendants London and Witherow engaged in a "civil
conspiracy" are hereby granted. Plaintiffs shall have no more
than thirty (30) days from this date in which to file an Amended
Complaint setting forth the specific facts upon which they base
the alleged civil conspiracy and any outrageous and/or reckless
conduct relating to requests for punitive damages and attorney's

fees;




3. Any Preliminary Objections to the Plaintiffs!'
request for injunctive relief and accounting are dismissed as
moot ;

4. Defendant Mast's Preliminary Objection as set
forth in Count V is hereby dismissed;

BY THE COURT:

WW

e81dent Judge




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)

JAMES W. SWISTOCK, an adult individual,

and RONALD R. BODLE, an adult individual,

PLAINTIFFS,
V.

DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

DEFENDANT.

F LED/I/

IL/5
1AR 1 6 2005

Witliam A. Shaw
Prothonotary/Clerk of Courts

No. 04-___ 2032 -CD

In Equity and at Law

Type of Pleading:

AMENDED COMPLAINT

Filed By:

Plaintiff

Counsel of Record:

Theron G. Noble, Esquire
Ferraraccio & Noble

301 East Pine Street
Clearfield, PA 16830
(814:-375-2221

PA LD.#: 55942



IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA
(CIVIL DIVISION)

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFES, S
No.04- €932  cp

V.
In Equity and at Law
DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

R R N i P I R N N N R )

DEFENDANTS.

NOTICE TO DEFEND

YOU HAVE BEEN SUED IN COURT. IF YOU WISH TO DEFEND AGAINST THE
CLAIM SET FORTH IN THE FOLLOWING PAGES, YOU MUST TAKE ACTION WITHIN
TWENTY (20) DAYS AFTER THIS COMPLAINT AND NOTICE ARE SERVED, BY
ENTERING A WRITTEN APPEARANCE PERSONALLY OR BY ATTORNEY AND FILING
IN WRITING WITH THE COURT YOUR DEFENSES OR OBJECTIONS TO THE CLAIMS
SET FORTH AGAINST YOU. YOU ARE WARNED THAT IF YOU FAIL TO DO SO THE
CASE MAY PROCEED WITHOUT YOU AND A JUDGMENT MAY BE ENTERED
AGAINST YOU BY THE COURT WITHOUT FURTHER NOTICE FOR ANY CLAIM IN
THE COMPLAINT OR FOR ANY OTHER CLAIM OR RELIEF REQUESTED BY THE
PLAINTIFF(S). YOU MAY LOSE MONEY OR PROPERTY OR OTHER RIGHTS
IMPORTANT TO YOU.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO
NOT HAVE AN ATTORNEY, OR CANNOT FIND ONE , GO TO OR TELEPHONE
THE OFFICE SET FORTH BELOW TO FIND OUT WHERE YOU CAN GET LEGAL
HELP. -

David Meholick, Court Administrator
c/o Clearfield County Courthouse
2nd and Market Streets

Clearfield, PA 16830

(814)-765-2641



IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA
(CIVIL DIVISION)

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,
No.04- 2032 -CD
V.
In Equity and at Law
DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

N N N N N N N N N N s

DEFENDANT.

AMENDED CIVIL COMPLAINT

NOW COMES the plaintiffs, James W. Swistock and Ronald R. Bodle, by and through
their counsel of record, Theron G. Noble, Esquire, of Ferraraccio & Noble, who avers as
follows in support of their CIVIL COMPLAINT:

The Parties

1. First Plaintiff is James W. Swistock, hereinafter “Swistock”, an adult individual who does,
and at all material times did, reside at 449 Hunter Avenue, State College, Centre County,
Pennsylvania.

2. Second Plaintiff is Ronald R. Bodle, hereinafter “Bodle”, an adult individual who does, and at
all material times did reside at 617 Nichols Street, Clearfield, Clearfield County, Pennsylvania.

3. That first Defendant is David Mast, hereinafter “Mast”, who does, and upon information and
belief, at all relevant and material times did reside at Rte. 1, Box 172-B, Luthersburg, Clearfield
County, Pennsylvania.

4. The second defendant is Olin L. London, hereinafter “London”, who does, and upon
information and belief at all material and relevant times, did reside at 320 Sloney Lonesome Rd.,
Luthersburg, Clearfield County, Pennsylvania.



5. That third and last defendant is Ann Marie Witherow, hereinafter “Witherow”, in her
individual capacity and as Administrator of the Estate of Gerald Witherow, a duly probated estate
in Clearfield County, Pennsylvania, who does, and upon information and belief at all relevant

and material times did reside in Olanta, Clearfield County, Pennsylvania, with mailing address of
P.O. Box 51, Olanta PA 16863.

Background Information

6. That this matter involves the removal of timber from premises best described as 70 acres
situated in Knox Township, Clearfield County, Pennsylvania, identified as Tax Map No. 122-
H13-19, hereinafter referred to as “the subject premises”.

7. That Defendant Mast, did, and upon information and belief, does operate a timbering
business, called David Mast & Son Logging.

8. That upon information and belief, a transaction was entered into by and between Defendants
Mast and Witherow, as Administrator of the Estate of Gerald Witherow, on or about April 19,
2002, whereby Mast was to and did perform timbering on the subject premises, as contained in a
certain contract entitled “TIMBER SALE AGREEMENT*, A true and correct copy of said
agreement is attached hereto as Exhibit “A”.

9. That the deal between Defendants Mast and Witherow was orchestrated by Defendant
London, for which he was paid a fee by Defendant Witherow, of $2,400, being 10% (ten percent)
of the consideration paid by Defendant Mast to Defendant Witherow.

10. That upon information and belief, the timbering operations performed by Mast on the subject
premises ended sometime in the spring of 2004.

11. That as a result of the timbering operations performed by Mast on the subject premises,
timber having fair market value of approximately $108,752.84, in an amount to be more fully
determined at time of trial, was harvested by cutting down standing trees and removing the
resulting timber from the subject premises. Attached hereto as Exhibit “B” is a true and correct
copy of the forester’s report establishing a value for the timber.

12. That at all relevant and material times, the subject premises was jointly owned by Plaintiffs
Swistock and Bodle and the Estate of Gerald Witherow.

13. That upon information and belief, the Estate of Gerald Witherow owned a 1/2 interest in the
subject premises at all relevant and material times.



14. That Plaintiff Swistock, at all relevant and material times, owned a 1/4 interest in the subject
premises.

15. That Plaintiff Bodle also owned a 1/4 interest in the premises at all relevant and material
times.

16. That the ownership rights by Plaintiffs Swistock and Bodle are, and at all relevant and
material times, were reflected in the records of the Clearfield County Recorder’s Office, by the
recording and filing of their various deeds with Plaintiff Swistock’s Deed being recorded at
Volume 897 and Page 506, while Plaintiff Bodle‘s deed is recorded at Volume 751, Page 538.

17. That neither Plaintiff Swistock nor Bodle consented, or were even aware, of the timbering
operation being performed by Defendant Mast nor that Defendant Witherow had entered into any
type of agreement with Defendant Mast.

18. That upon information and belief, Defendant Witherow, at all relevant and material times
knew that the subject premises were not completely owned by the Estate of Gerald Witherow and
that others, namely the Plaintiffs in this action, owned the other combined 1/2 interest.

19. That upon information and belief, Defendant Mast, at all relevant and material times knew
that the subject premises were not completely owned by the Estate of Gerald Witherow.

20. That upon information and belief, Defendant London, at all relevant and material times,
knew that the subject premises were not completely owned by the Estate of Gerald Witherow.

21. That upon information and belief, Defendant Witherow informed Defendant Mast prior to,
or contemporaneous with the execution of the certain “Timber Sale Agreement”, that the Estate
of Gerald Witherow only owned a 1/2 interest in the subject premises.

22. That neither Plaintiff Swistock or Bodle received any compensation for the harvesting of the

timber from the subject premises.

Count I: In Equity

Request for an Accounting
v. Defendant Witherow

23. That the averments of paragraphs 1 - 22, inclusive, are hereby incorporated as if again fully
set forth at length.

24. That based upon their ownership interests in the subject premises, Plaintiffs have a clear and



unambiguous right to at minimal 1/2 of the proceeds from the harvesting of the timber.

25. That upon information and belief, Deféendant Witherow, through the Estate of Gerald
Witherow, has some of the cash from the above referenced timber transaction and has distributed
some of the proceeds.

26. That Plaintiffs are entitled to an accounting as to the proceeds from the sale of the timber on
the subject premises by Defendant Witherow to Defendant Mast.

WHEREFORE, Plaintiffs request that Defendant Witherow be ORDERED to give to
Plaintiffs an accounting of the proceeds from the above referenced transaction.

Count II: In Equity
Request for An Accounting

v. Defendant Mast

27. That the averments of paragraphs 1 - 26, inclusive, are hereby incorporated as if again fully
set forth at length.

28. That based upon their ownership interests in the subject premises, Plaintiffs have a clear and
unambiguous right to one half of the timber that was on the subject premises at the time of the
above referenced transaction.

29. That upon information and belief, Defendant Mast converted the Plaintiff’s timber into cash.
30. That Plaintiffs are entitled to an accounting as to the proceeds from the sale of the timber on

the subject premises by Defendant Mast.

WHEREFORE, Plaintiffs request that Defendant Mast be ORDERED to give to
Plaintiffs an accounting of the proceeds from the above referenced transaction.

Count III: In Equity
Request for Injunctive Relief
v. Defendants Mast and Witherow

31. That the averments of paragraphs 1 - 30, inclusive, are hereby incorporated as if again fully
set forth at length.



32. That any proceeds which Defendant Witherow or the Estate of Gerald Witherow has in her
or its possession should be paid into court pending the outcome of this litigation.

33. That as to those proceeds, 1/4 of those proceeds should be immediately paid to Plaintiff
Swistock while another 1/4 should be immediately paid to Plaintiff Bodle.

34. That as to any proceeds which Defendant Mast has which remain from the conversion of the
timber, such proceeds should be paid into court pending the outcome of this litigation.

35. That Plaintiffs believe, and therefore aver, that each of these defendants are insolvent or

judgment proof, and that without this remedy that Plaintiffs would suffer irreparable harm by
these defendants and their acts as herein delineated.

WHEREFORE, Plaintiffs request that this Honorable Court Order as follows:

A. That Defendant Witherow pay into Court an amount to be determined, representing all
of the unspent proceeds from the sale of the Plaintiffs’ timber to Defendant Mast;

B. That of the money paid into Court by Defendant Witherow, that 1/4 of those proceeds
be paid to Plaintiff Swistock;

C. That another 1/4 of those proceeds be paid to Plaintiff Bodle;

D. That Defendant Mast pay into Court an amount to be determined, representing all of
the proceeds from the conversion of the timber on the subject premises; and

E. Any other remedy the Court determines to be fair and just under the attenuate
circumstances.

Count IV: At Law
Conversion
v. Defendant Witherow

36. That the averments of paragraphs 1 - 35, inclusive, are hereby incorporated as if again fully
set forth at length.

37. That at all relevant and material times, Plaintiffs each owned a 1/4 interest in the subject
premises and the timber which sat upon the premises.



38. That said defendant exercised dominion and control over the timber, to the disregard of
Plaintiff’s ownership interests, by entering into and carrying out the terms of the certain “timber
agreement” with Defendant Mast.

39. That pursuant to 68 Pa.C.S.A. §115, Defendant Witherow did not have the right to cause the
timber on the subject premises to be cut and removed without the consent of Plaintiffs.

40. That pursuant to 68 Pa. C.S.A. §116, Defendant Witherow did not have the right to sell the
timber on the subject premises without the consent of the Plaintiffs.

41. That 42 Pa.C.S.A. §8311, Defendant Witherow is liable to the Plaintiffs for (i) the value of
the timber on the subject premises; (ii) a multiple of said value if it is determined the conversion
was either deliberate or negligent, which upon information and belief, Plaintiffs‘ hereby aver;
(iii) the forester’s usual and customary reasonable charges in determining the timber’s value; (iv)
and survey costs if necessary each in an amount to be determined at time of trial.

WHEREFORE, Plaintiffs’ request that judgment be entered in their favor and against
Defendant Witherow, individually and as administrator of the Estate of Gerald Witherow,
in excess of $20,000 together with costs and interest.

Count V: AtLaw
Conversion
v. Defendant Mast

42. That the averments of paragraphs 1 - 41, inclusive, are hereby incorporated as if again fully
set forth at length.

43. That at all relevant and material times, Plaintiffs each owned a 1/4 interest in the subject
premises and the timber which sat upon the premises.

44. That said defendant exercised dominion and control over the timber and the resulting cash
proceeds from the sale of said timber, to the disregard of Plaintiff’s ownership interests, by
entering into and carrying out the terms of the certain “timber agreement” with Defendant
Witherow.

45. That pursuant to 68 Pa.C.S.A. §115, Defendant Mast did not have the right to cut and
remove the timber from the subject premises without the consent of Plaintiffs.




46. That pursuant to 68 Pa. C.S.A. §116, Defendant Mast did not have the right to sell the timber
on the subject premises without the consent of the Plaintiffs.

47. That 42 Pa.C.S.A. §8311, Defendant Mast is liable to the Plaintiffs for (i) the value of the
timber on the subject premises; (ii) a multiple of said value if it is determined the conversion was
either deliberate or negligent, which upon information and belief, Plaintiffs* hereby aver; (iii) the
forester’s usual and customary reasonable charges in determining the timber’s value; (iv) and
survey costs if necessary each in an amount to be determined at time of trial.

48. That Defendant Mast’s conversion was intentional and outrageous to the point he should also
be liable for Plaintiffs‘ reasonable attorney’s fees and should have punitive damages, in an
amount to be determined, awarded against him to prevent his and others similarly outrageous
conduct in the future.

WHEREFORE, Plaintiffs’ request that judgment be entered in their favor and against
Defendant Mast in excess of $20,000 together with costs, interest, attorney‘s fees and
punitive damages.

Count VI: At Law
Conversion
v. Defendant London

49. That the averments of paragraphs 1 - 48, inclusive, are hereby incorporated as if again fully
set forth at length.

50. That at all relevant and material times, Plaintiffs each owned a 1/4 interest in the subject
premises and the timber which sat upon the premises.

51. That said defendant exercised dominion and control over the a portion of the cash proceeds
from the sale of the timber, to the disregard of Plaintiff’s ownership interests.

52. That pursuant to 68 Pa.C.S.A. §115, Defendant London did not have the right to cause the
timber on the subject premises to be cut and removed without the consent of Plaintiffs.

53. That pursuant to 68 Pa. C.S.A. §116, Defendant London did not have the right facilitate the
sale of the timber on the subject premises without the consent of the Plaintiffs.

54. That 42 Pa.C.S.A. §8311, Defendant London is liable to the Plaintiffs for (i) the value of the




timber on the subject premises; (ii) a multiple of said value if it is determined the conversion was
either deliberate or negligent, which upon information and belief, Plaintiffs* hereby aver; (iii) the
forester’s usual and customary reasonable charges in determining the timber’s value; (iv) and
survey costs if necessary each in an amount to be determined at time of trial.

WHEREFORE, Plaintiffs’ request that judgment be entered in their favor and against
Defendant London, in an amount in excess of $20,000 together with costs and interest.

Count VII: atLaw
Civil Conspiracy
v. Defendants Witherow, Mast and London

55. That the averments of paragraphs 1 - 54, inclusive, are hereby incorporated as if again fully
set forth at length.

56. That the timber on the subject premises was intentionally cut, harvested and removed
without the consent of Plaintiffs Swistock and Bodle and was done so intentionally by the
defendants.

57. That Defendant Mast knew, or should have known, that Plaintiffs Swistock and Bodle had
an interest in the subject premises and that the timber on said premises was not legally able to be
cut and/or removed without their consent.

58. That Defendant London knew, or should have known, that Plaintiffs Swistock and Bodle
had an interest in the subject premises and that the timber on said premises was not legally able
to be cur and/or removed without their consent.

59. That Defendant Witherow knew, or should have known, that Plaintiffs Swistock and Bodle
had an interest in the subject premises and that the timber on said premises was not legally able
to be cur and/or removed without their consent.

60. That Defendant London acted as the agent of Defendant Mast in facilitating the cutting,
harvesting and removal of the timber from the subject premises.

61. In the alternative, Defendant London acted as the agent of Defendant Witherow in
facilitating the cutting, harvesting and removal of the timber from the subject premises.

62. That upon information and belief, Defendant Mast. knowing of Plaintiffs Swistock and
Bodle’s interest in the subject premises proceeded to cut, harvest and remove the timber with the



intent to do so without their consent.

63. That upon informatior: and belief, Defendants London and Mast were reckless in failing to
check the property records at the Clearfield County Courthouse prior to timbering the subject
premises which if checked would have revealed Plaintiffs Swistock and Bodle’s interest in the
subject premises.

64. That upon information and belief, Defendant Mast has in the past acted in a pattern
consistent with the actions herein, namely by securing the permission of one co-tenant, while he
knows of other co-tenants’ interests and proceeding to cut, harvest and remove timber, so as to
defeat, without consent and without compensation, the other co-tenants’ interest in the timber.

65. That the defendants all agreed to act in concert, as is evidenced by Exhibit “A” hereto and as
herein pled, to cut, remove and harvest the timber in violations of 42 Pa.C.S.A. §8311; 68
Pa.C.S.A.§115 and 68 Pa.C.S.A. §116.

66. That Defendant Mast intentionally facilitated the conspiracy by (i) giving Defendant London
the sum of $24,000 cash to give to Defendant Witherow; (ii) producing a contract; (iii) charging
Defendant London with the responsibility of paying Defendant Witherow and securing her
signature on the contract and (iv) cutting, harvesting, removing and receiving the proceeds from
the timber.

67. That Defendant London intentionally facilitated the conspiracy by (i) paying the $24,000
cash to Defendant Witherow; (ii) securing her signature on the contract; (iii) delivering the
executed contract to Defendant Mast and (iv) by accepting the sum of $2,400 cash for his
services.

68. That Defendant Witherow intentionally facilitated the conspiracy by (i) signing the contract
attached as Exhibit “A”; and (it) accepting the sum of $24,000 cash for signing said contract.

69. That by transferring the sum of $24,000 in cash, which upon information and belief, was
done without the necessary reporting requirements prescribed by State and Federal laws,
Defendants Witherow, London and Mast also facilitated the conspiracy by other unlawful means
relating to violations of numerous money laundering statutes.

70. That for the reasons herein pled, the defendant acted with malice as to Plaintiffs Swistock
and Bodle’s legitimate property rights in the subject premises and the timber standing upon the
premises.

71. That for the reasons herein pled, the Defendant acted in an outrageous manner as to Plaintiffs
Swistock and Bodle’s legitimate property rights in the subject premises and the timber standing




upon the premises.

72. That in so doing, Defendants are liable to Plaintiffs for (i) the timber’s value; (ii) punitive
damages and (iii) reasonable attorney’s fees.

WHEREFORE, Plaintiffs request that judgment be entered in their favor and against
defendants, in an amount in excess of $20,000 together with costs, interest and attorney’s
fees.

Miscellaneous
73. That defendants’ liability to Plaintiffs is joint and several.
74. That jurisdiction is proper.

75. That venue is proper.

Respectfully Submitted,

)

Theron & oble, Esquire
Attorney for Plaintiffs
Ferraraccio & Noble
301 East Pine Street
Clearfield, PA 16830
(814)-375-2221
PA I.D. No.: 55942




DAVID MAST

e & SON LOGGING
" .Rte.1,Box 172-B
Luthersburg, PA 15848
TIMBER SALE AGREEMENT _
Made and entered mto this day vﬁ:{?&/ /Q QQO 2 ..............
between Landowner .............. LR I ’v/ ............................ S R

..........................................................................................................................

.........................................................................................................................

........................................................................................

_.and remove timber wrthrn a.

The Contractor shall be responSIbIe for any damage oceurring beyond the Amlts of the salearea
being caused by his operations, including severe deterioration of the access roadson the timber sale
. area. Reparation of damages shali be made as soon as practrcable -

A v ot m e s

" The Landowner guarantees title to the said timber and will defend it at his‘-;“'pense againstany
and all ciaims for taxes mortgages contracts and any other encumbrances o ’

.

The Landowner grants to the Contractor the freedom of entry and right-of- way on and across
the area covered by this contract.

Small wood products pulpwood firewood, etc. from timber sale area only, may be removed
by the Contractor as part of his normal operations. At the completion of operations, all wood left on
the sale area shail be the property of the Landowner for his personal use. and disposal

. . /;’ '\/’{’/';/ . ;” .
LANDOWNER ............... AL TR Lids Af”x.z’ B SOOI

B CONTRACTOR: . Mﬂﬂj nd. Zym ¥W ........... e
Other specifications: { /&,‘i MM mef& Mrfg?/\ :

-_ ] - /,» it ',:{i
Exhibit "A" Witness....4: “/" R e vereo

Witness ........ O e i
!
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ADVANTAGE FORESTRY

RD2 Box 118 Phn. 1-800-748-4855

Reynoldsville, PA 15851 Phn. or Fax (814) 371-0155
August 30, 2004

Jim Swistock
Timber Trespass
Knox Township, Clearfield County
Parcel # H- 13-19

Sawtimber

Species # of Trees Avg Diameter | Volume/Tree | Total Volume
Cherry 410 16.1 185 75,839
Soft Maple 111 16.7 185 20,548
Hard Maple 67 17.2 201 13,490
Red Oak 61 19.2 280 17,099
White Oak b] 15.0 136 682
Poplar 4 15.6 182 726
Ash 7 19.4 261 1,830
White Pine 1 17.0 257 257
Hemlock 1 14.0 83 83
Basswood 1 17.0 257 257
Elm 1 22.0 386 386
Total 669 16.7 196 131,197

All trees tallied using International %4 minus any defects.

Exhibit "B" -



RD2 Box 118

ADVANTAGE FORESTRY

Reynoldsville, PA {5851

Phn. 1-800-748-4855

Phn. or Fax (814) 371-0155

Jim Swistock
Timber Trespass

Knox Township, Clearfield County

Parcel # H- 13-19

August 30, 2004

Diameters

Dia. [Che. | SM | HM | RO { WO | Pop. | Ash | WP | He. | Bas. | Elm | Tot.
9 1 1
10 2 2
11 13 7 20
12 22 S 4 1 1 33
13 37 7 3 1 1 49
14 | 105 | 15 3 8 3 1 135
15 58 15 8 3 84
16 | 46 25 17 4 1 1 94
17 | 35 8 S 9 2 1 1 1 62
18 2] 5 6 4 1 37
19 15 5 5 5 1 1 32
20 22 11 4 7 1 45
21 15 3 6 24
22 8 5 2 5 1 1 22
23 2 3 1 1 7
24 3 | 2 1 7
25 1 4 5
26 ] 1
27 1 1
28 2 1 3
29 1 1
30 1 1 2
31 2 2

Tot. | 410 | 111 67 61 5 4 7 1 1 1 ] 668




ADVANTAGE FORESTRY

RD2 Box 118 Phn. 1-800-748-4855
Reynoldsville, PA 15851 Phn. or Fax (814) 371-0155
August 30, 2004
Jim Swistock
Timber Trespass
Knox Township, Clearfield County
Parcel # H- 13-19
Price Sheet
Species Bd.Ft. Volume $/MBd Ft. Total Value
Cherry 75,839 1,200 91,006.80
Soft Maple 20,548 186 3,821.93
Hard Maple 13,490 350 4,721.50
Red Oak 17,099 500 8,549.50
White Oak 682 240 163.68
Poplar 726 135 98.01
Ash 1,830 165 301.95
White Pine 257 60 15.42
Hemlock 83 40 3.32
Basswood 257 110 28.27
Elm 386 110 42.46
Total Value $108,752.84
Tract Total $108,752.84

Sincerely,

- DA /4 o

Donald H. Klinger
Certified Forester
Advantage Forestry




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY,
PENNSYLVANIA
(CIVIL DIVISION)

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,
PLAINTIFFS,
No. 04- 02032 -CD
V.
In Equity and at Law

DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

vvvvvvvvvvvvv

DEFENDANTS.

PLAINTIFFS’ CERTIFICATE OF SERVICE

I, Theron G. Noble, Esquire of Ferraraccio & Noble, counsel for Plaintiffs, does
hereby certify this_15th __ day of March, 2005, that I did send a true and correct copy of
Plaintiffs’ AMENDED CIVIL COMPLAINT to the below indicated persons, being all
counsels of record, via United States Mail, first class, postage prepaid.

John R. Carfley, Esquire Toni M. Cherry, Esquire John Sughrue, Esquire
Counsel for Defendant London Counsel for Defendant Mast Counsel for Defendant Witherow
P.O. Box 249 P.O. Box 505 23 N. 2nd Street
Philips burg, PA 16866 DuBois, PA 15801 Clearfield, PA 16830

Respectfully Submitted,

Theron G./Noﬁle,/Esquire

Attorney for Plaintiffs

Ferraraccio & Noble
301 East Pine Street

Clearfield, PA 16830
(814)-375-2221

PA I.D. No.: 55942
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

JAMES W. SWISTOCK and *
RONALD R. BODLE, individuals, *
Plaintiffs *

*

Vs. * NO. 04-2032-CD

*

DAVID MAST and OLAN LONDON, *
individuals, and ANN MARIE WITHEROW. *
individually and as Administrator of the ESTATE *
of GERALD WITHEROW, *
Defendants *

ORDER

NOW, this Lﬂ‘ day of March, 2005, relative the Preliminary Objections filed on
behalf of Defendant Olan London, specifically the said Defendant’s Preliminary Objection
which requested a dismissal of the action based upon the alleged failure of the Plaintiff to
assert facts which would give rise to a cause of action in an individual rather than a
representative or agency capacity, it is the ORDER of this Court that said Preliminary
Objection be and is hereby DISMISSED, without prejudice. Upon the filing of an Amended
Complaint by the Plaintiff as required by prior Court Order, the Defendant is at liberty to re-

raise the said Preliminary Objection if he believes the same to be appropriate.

@ BY THE COURT,

wWiliam A, Shaw
tnonotary: Cierk of Courts




FILED

MAR 16 2005

Wikam A. Shaw
ProthonotaryClerk of Courts




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA
(CIVIL DIVISION)

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,
No. 04- 2032 -CD
V.
In Equity and at Law
DAVID MAST, an adult individual,
OLIN L. LONDON, an adult individual, and
ANN MARIE WITHEROW, individually and
as Administrator of the Estate of Gerald Witherow,
DEFENDANT.
Type of Pleading:
VERIFICATIONS TO
AMENDED COMPLAINT
Filed By:
Plaintiff

Counsel of Record;

Theron G. Noble, Esquire
Ferraraccio & Noble

301 East Pine Street
Clearfield, PA 16830
(814:-375-2221

PA I.D.#: 55942

FILED 4
MNIJ0S
MAR 23120 @

William A. Shaw
Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY,

PENNSYLVANIA
(CIVIL DIVISION)
JAMES W. SWISTOCK, an adult individual, )
and RONALD R. BODLE, an adult individual, )
)
PLAINTIFFS, )
) No. 04- 02032 -CD
v. )
) In Equity and at Law
DAVID MAST, an adult individual, )
OLIN L. LONDON, an adult individual, and )
ANN MARIE WITHEROW, individually and )
as Administrator of the Estate of Gerald Witherow, )
)
DEFENDANTS. )
VERIFICATION

I, James W. Swistock, Plaintiff, do hereby swear and affirm that I have read the
foregoing AMENDED CIVIL COMPLAINT and that the averments therein contained are
true and correct to the best of my knowledge, information and belief. Furthermore, I am
over the age of 18 years of age and give this unsworn statement knowing it is to
authorities and subject 1o the penalties of 18 Pa.C.S.A. 4901.

So made this | 6+ dayof _ \ax ), , 2005.

By,

/A=

es W. Swistock, Plaintiff




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY,
PENNSYLVANIA
(CIVIL DIVISION)

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS, '

No. 04-_ 02032 -CD
V.
In Equity and at Law
DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

N Nt it St et Nt et it vt et Nt e’

DEFENDANTS.

VERIFICATION

I, Ronald R. Bodle, Plaintiff, do hereby swear and affirm that I have read the
foregoing AMENDED CIVIL COMPLAINT and that the averments therein contained are
true and correct to the best of my knowledge, information and belief. Furthermore, I am
over the age of 18 years of age and give this unsworn statement knowing it is to
authorities and subject to the penalties of 18 Pa.C.S.A. 4901.

So made this /7" day of s/, ,ac/ , 2005.
By,
el TS

Ronald R. Bodle, Plaintiff



IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY,
PENNSYLVANIA
(CIVIL DIVISION)

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,
PLAINTIFFS,
No. 04- 02032 -CD
V.
In Equity and at Law

DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

e’ N N N N N N N N N N N

DEFENDANTS.

PLAINTIFFS’ CERTIFICATE OF SERVICE

I, Theron G. Noble, Esquire of Ferraraccio & Noble, counsel for Plaintiffs, does
hereby certify this_22nd  day of March, 2005, that I did send a true and correct copy
of Plaintiffs’ VERIFICATION TO AMENDED CIVIL COMPLAINT to the below
indicated persons, being all counsels of record, via United States Mail, first class, postage

" prepaid.
John R. Carfley, Esquire Toni M. Cherry, Esquire John Sughrue, Esquire
Counsel for Defendant London Counsel for Defendant Mast Counsel for Defendant Witherow
P.O. Box 249 P.O. Box 505 23 N. 2nd Street
Philips burg, PA 16866 DuBois, PA 15801 Clearfield, PA 16830

Respectfully Submitted,

e

“Theron‘G. Noble, Esquire
Attorney for Plaintiffs
Ferraraccio & Noble
301 East Pine Street
Clearfield, PA 16830
(814)-375-2221 '
PA 1.D. No.: 55942




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
JAMES W. SWISTOCK, an adult individual : No.: 04-02032-CD
and RONALD R. BODLE, an adult individual :
Plaintiffs : Type of Case: Civil
VS. : Type of Pleading: Answer to
: Amended Complaint

DAVID MAST, an adult individual :

OLAN L. LONDON, an adult individual, : Filed on behalf of:

and ANN MARIE WITHEROW, individually : Defendant, Olan L. London

and as Administrator of the Estate of :

Gerald Witherow, : Counsel of Record for this

Defendants : Party:
: John R. Carfley, Esq.
VSs. : P. O. Box 249
' : Philipsburg, PA 16866

ANN MARIE WITHEROW, individually : 814-342-5581 .

and as Administrator of the Estate of :

GERALD WITHEROW,

Additional Defendants
FILE D@o
) IKref Pl ac
APR 18 2005
Prothoxv””am A sh

w
otary/CIerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

JAMES W. SWISTOCK, an adult individual
and RONALD R. BODLE, an adult individual
Plaintiffs

vs. . No. 04-02032-CD

DAVID MAST,; an adult individual
OLAN L. LONDON, an adult individual,
and ANN MARIE WITHEROW, individually
and as Administrator of the Estate of
Gerald Witherow,
Defendants

VS.

ANN MARIE WITHEROW, individually
and as Administrator of the Estate of
GERALD WITHEROW,

Additional Defendants

NOTICE

You have been sued in Court. If you wish to defend against the matters set forth in the
following New Matter, you must enter a written appearance personally or by attorney and file an
answer 1n writing with the Prothonotary setting forth your defenses or objections to the matter set
forth against you and serve a copy on the attorney or person filing the Complaint. You are
warned that 1f you fail to do so, the case may proceed without you and an Order may be entered
against you by the Court without further notice for the relief requested by the Petitioner. You
may lose rights important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO
NOT HAVE A LAWYER OR CANNOT AFFORD ONE, GO TO OR TELEPHONE THE
OFFICE SET FORTH BELOW TO FIND OUT WHERE YOU CAN GET LEGAL HELP.

Court Administrator
Clearfield County Courthouse
Second & Market Streets
Clearfield, PA 16830
814-765-2641, Ext. 50-51




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

JAMES W. SWISTOCK, an adult individual
and RONALD R. BODLE, an adult individual
Plaintiffs

vs. | : No. 04-02032-CD

DAVID MAST, an adult individual
OLAN L. LONDON, an adult individual,
and ANN MARIE WITHEROW, individually
and as Administrator of the Estate of
Gerald Witherow,
Defendants

VS.

ANN MARIE WITHEROW, individually

and as Administrator of the Estate of

GERALD WITHEROW,
- Additional Defendants

ANSWER TO AMENDED COMPLAINT

AND NOW, comes the Defendant, Olan L'. London, who by and through his
attorney, John R. Carfley, Esquire, responds to the Plaintiffs’ Amended Complaint in the
following manner:

1. Paragraph 1 is denied. On the contrary, it is averred that after reasonable
mnvestigation, Defendant is without knowledge sufficient to form a belief as to the truth of the
averment set forth therein and insofar as relevant proof thereof is demanded at time of trial.

2. Paragraph 2 is denied. On the contrary, it is averred that after reasonable
mnvestigation, Defendant is without knowledge sufficient to form a belief as to the truth of the
averment set forth therein and insofar as relevant proof thereof is demanded at time of trial.

3. Paragraph 3 is denied. On the contrary, it is averred that after reasonable
investigation, Defendant is without knowledge sufficient to form a belief as to the truth of the

averment set forth therein and insofar as relevant proof thereof is demanded at time of trial.

4. Admitted.




5. Paragraph 5 is denied. On the contrary, it is averred that after reasonable
investigation, Defendant is without knowledge sufficient to form a belief as to the truth of the
averment set forth therein and insofar as relevant proof thereof is demanded at time of trial.

6. Admitted.

7. Paragraph 7 is denied. On the contrary, it is averred that after reasonable

- Investigation, Defendant is without knowledge sufficient to form a belief as to the truth of the

averment set forth therein and insofar as relevant proof thereof 1s demanded at time of trial.

8. Paragraph 8 is denied. On the contrary, it is averred that after reasonable
investigation, Defendant is without knowledge sufficient to form a belief as to the truth of the
averment set forth therein and insofar as relevant proof thereof is demanded at time of trial.

9. It is denied that the Defendant, London, in any way independently orchestrated a
timber sale agreement between the Defendants Mast and Witherow. By way of further answer, it
1s averred that the Defendant, London, was contacted by Witherow and asked to procure an
individual who would be willing to timber certain properties owned by Witherow in Knox
Township, Clearfield County, Pennsylvania. By way of further answer, it is averred that London
at all times acted in this capacity and not as an independent contractor nor did the said London
act as a principal or make demand for any fees for the efforts expended; the only consideration
provided to London was the sum of $2,400, which was gratuitively advanced by the Defendant
Witherow, allegedly for the services provided by London to Witherow.

10.  Paragraph 10 is denied. On thé contrary, it is averred that after reasonable
investigation, Defendant is without knowledge sufficient to form a belief as to the truth of the
averment set forth therein and insofar as relevant proof thereof is demanded at time of trial.

11. Paragraph 11 1s denied. On the contrary, it is averred that after reasonable
investigation, Defendant is without knowledge sufficient to form a belief as to the truth of the
averment set forth therein and insofar as relevant proof thereof is demanded at time of trial.

12.  Paragraph 12 is denied. On the contrary, it is averred that after reasonable

investigation, Defendant is without knowledge sufficient to form a belief as to the truth of the



averment set forth therein and insofar as relevant proof thereof is demanded at time of trial.

13, Paragraph 13 is denied. On the contrary, it is averred that after reasonable
investigatipn, Defendant is without knowledge sufficient to form a belief as to the truth of the
averment set forth therein and insofar as relevant proof thereof is demanded at time of trial.

14, Paragraph 14 is denied. On the contrary, it is averred that after reasonable
mvestigation, Defendant is without knowledge sufficient to form a belief as to the truth of the
averment set forth therein and insofar as relevant proof thereof is demanded at time of trial.

15. Paragraph 15 is denied. On the contrary, it is averred that after reasonable
investigation, Defendant is without knowledge sufficient to form a belief as to the truth of the
averment set forth therein and insofar as relevant proof thereof is demanded at time of trial.

16.  Paragraph 16 is denied. On the contrary, it is averred that after reasonable
investigation, Defendant is without knowledge sufficient to form a belief as to the truth of the
averment set forth therein and insofar as relevant proof thereof is demanded at time of trial.

17.  Paragraph 17 is denied. On the contrary, it is averred that after reasonable
investigation, Defendant is without knowledge sufficient to form a belief as to the truth of the
averment set forth therein and insofar as relevant proof thereof is demanded at time of trial.

18.  Paragraph 18 is denied. On the contrary, it is averred that after reasonable
investigation, Defendant is without knowledge sufficient to form a belief as to the truth of the
averment set forth therein and insofar as relevant proof thereof is demanded at time of trial.

19. Paragraph 19 is denied. On the contrary, it is averred that after reasonable
investigation, Defendant is without knowledge sufficient to form a belief as to the truth of the
averment set forth therein and insofar as relevant proof thereof is demanded at time of trial.

20. It is denied that the Defendant London knew at the time he dealt with Melvin
Mast that the subject premises were not owned exclusively by Ann Marie Witherow individually,
or by the Estate of Gerald W itherbw or that said knowledge was imparted to London at any time
during his initial involvement with Mast and Witherow. By way of further answer, it is averred

that Defendant London was only informed of the possibility of an outstanding ownership right in



the property when he was contacted by Attorney John Sughrue subsequent to the signing of the
Timber Sales Agreement and the exchange of consideration between Mast and Witherow and
was advised by Attorney Sughrue that the Estate was not the sole owner of the premises.
Moreover, Defendant London further avers that Attorney Sughrue, at that time, represented to
London that he intended to contact Defendant Mast on behalf of Witherow and advise him of

these outstanding ownership interests and the need for Defendant Mast to acquire those interests

before engaging in timbering operations. Moreover, London believes, and therefore avers, that to

the best of his knowledge, information and belief, This conversation with Attorney Sughrue
occurred at or immediately subsequent to the time of the signing of the Timber Sale Agreement
in April, 2002.

21. Paragraph 21 is denied. On the contrary, it is averred that after reasonable
investigation, Defendant is without knowledge sufficient to form a belief as to the truth of the
averment set forth therein and insofar as relevant proof thereof is demanded at time of trial.

22.  Paragraph 22 is denied. On the contrary, it is averred that after reasonable
investigation, Defendant is without knowledge sufficient to form a belief as to the truth of the

averment set forth therein and insofar as relevant proof thereof is demanded at time of trial.

COUNT I- IN EQUITY
Request for an Accounting v. Defendant Witherow

23. The Defendant London’s Answers to paragraphs 1 through 22 are herein
incorporated by reference as fully as though set forth at length.

24. Paragraph 24 is denied. On the contrary, it is averred that the averments of
Paragraph 24 are directed tc a Defendant other than the answering Defendant and consequently,
no further response is required from the Defendant London.

25. Paragraph 25 is denied. On the contrary, it is averred that the averments of
Paragraph 25 are directed to a Defendant other than the answering Defendant and consequently,

no further response is required from the Defendant London.



26.  Paragraph 26 is denied. On the contrary, it is averred that the averments of
Paragraph 26 are directed to a Defendant other than the answering Defendant and consequently,

no further response is required from the Defendant London.

COUNT II - IN EQUITY
REQUEST FOR AN ACCOUNTING V. DEFENDANT MAST

27.  The answers to paragraphs 1 through 26 are herein incorporated by reference as
fully as though set forth at length.

28. Paragraph 28 is denied. On the contrary, it is averred that the averments of
Paragraph 28 are directed to a Defendant other than the answering Defendant and ponsequently,
no further response is required from the Defendant London.

29.  Paragraph 29 is denied. On the contrary, it is averred that the averments of
Paragraph 29 are directed to a Defendant other than the answering Defendant and consequently,
no further response is required from the Defendan:t London.

30.  Paragraph 39 is denied. On the contrary, it is averred that the averments of
Paragraph 30 are directed to a Defendant other than the answering Defendant and consequently,

no further response is required from the Defendant London.

COUNT III - IN EQUITY .
Request for Injunctive Relief v. Defendants Mast & Witherow

31. The answers to paragraphs 1 through 30 are herein incorporated by reference as
fully as though set forth at length.

32.  Paragraph 32 is denied. On the contrary, it is averred that the averments of
Paragraph 32 are directed to a Defendant other than the answering Defendant and consequently,
no further response is required from the Defendant London.

33. Paragraph 33 is denied. On the contrary, it is averred that the averments of
Paragraph 33 are directed to a Defendant other than the answering Defendant and consequently,

no further response is required from the Defendant London.



34, Paragraph 34 is denied. On the contrary, it is averred that the averments of
Paragraph 34 are directed to a Defendant other than the answering Defendant and consequently,
no further response is required from the Defendant London.

| 35.  Paragraph 35 is denied. On the contrary, it is averred that the averments of
Paragraph 35 are directed to a Defendant other than the answering Defendant and consequéntly,
no further response is required from the Defendant London.

WHEREFORE, Defendant London requests that Plaintiffs’ request for reliéf specified in
Sub-paragraphs A, B, C, D, and E be dismissed as to the Defendant London.

COUNTIV - ATLAW
Conversion v. Defendant Witherow

36. The answers to paragraphs | through 35 are herein incorporated by reference as
fully as though set forth at length.

37.  Paragraph 37 is denied. On the contrary, it is averred that the averments of
Paragraph 37 are directed to a Defendant other than the answering Defendant and consequently,
no further response is required from the Defendant London.

38.  Paragraph 38 is denied. On the contrary, it is averred that the averments of
Paragraph 38 are directed to a Defendant other than the answering Defendant an'd consequently,
.no further response is required from the Defendant London.

39. Paragraph 39 is denied. On the contrary, it is averred that the averments of
Paragraph 39 are directed to a Defendant other than the answering Defendant and consequently,
no further response is required from the Defendant London.

40.  Paragraph 40 is denied. On the contrary, it is averred that the averments of
Paragraph 40 are directed to a Defendant other than the answering Defendant and consequently,
no further response is required from the Defendant Loﬁdon.

4]. Paragraph 41 is denied. On the contrafy, 1t 1s averred that the averments of

Paragraph 41 are directed to a Defendant other than the answering Defendant and consequently,



no further response is required from the Defendant London.

COUNT V-ATLAW -
Conversion v. Defendant Mast

42.  The answers to paragraphs 1 through 41 are herein incorporated by reference as
fully as though set forth at length.

43.  Paragraph 43 is denied. On the contrary, it is averred that the averments of
Paragraph 43 are directed to a Defendant other than the answering Defendant and consequently,
no further response is required from the Defendant London.

44.  Paragraph 44 is denied. On the contrary, it is averred that the averments of
Paragraph 44 are directed to a Defendant other than the answering Defendant and consequently,
no further response is required from the Defendant London.

45. Paragraph 45 is denied. On the contrary, it is averred that the averments of
Paragraph 45 are directed to a Defendant other than the answering Defendant and consequently,
no further response is required from the Defendant London.

46.  Paragraph 46 is denied. On the contrary, it is averred that the averments of
Paragraph 46 are directed to a Defendant other than the answering Defendant and consequently,
no further response is required from the Defendant London.

47. Paragraph 47 is denied. On the contrary, it is averred that the averments of
Paragraph 47 are directed to a Defendant other than the answering Defendant and consequently,
no further response is required from the Defendant London.

48. Paragraph 4§ is denied. On the contrary, it is averred that the averments of
Paragraph 48 are directed to a Defendant other than the answering Defendant and consequently,

no further response is required from the Defendant London.




COUNT VI- AT LAW
Conversion v. Defendant London

49.  The answers to paragraphs 1 through 48 are heréin incorporated by reference as
fully as though set forth at length.

50.  Paragraph 50 is denied. On the contrary, it is averred that after reasonable
investigation, Defendant is without knowledge sufficient to form a belief as to the truth of the
averment set forth therein and insofar as relevant proof thereof is demanded at time of trial.

51.  Paragraph 51 1s denied. It is denied that the Defendant London exercised
dominion and control over a portion of the cash proceeds from the sale of the timber in that
London acted only as a transporter of the funds agreed upon to be the sale price of the timber by
Mast and Witherow. The only funds which were physically presented to London and retained by
him were those certain sums of money consisting of $2,400 gratuitously delivered to London by
the Defendant Witherow, which funds were placed in an escrow arrangement by London and
were retained in said capacity until delivered at the direction of the Court, to counsel for ultimate
distribution in accordance with fhe outcome of this litigation.

52.  Paragraph 52 is denied. On the contrary, it is averred that the relevant sections of
the Statute cited by the Plaintiffs deal with ownership rights and interests which may exist
between tenants in common. In that regard, Defendant London was not a co-tenant and therefore
has no liability under the applicable statute.

53.  Paragraph 52 is denied. On the contrary, it is averred that the relevant sections of
the Statute cited by the Plaintiffs deal with ownership rights and interests which can exist
between tenants in common. In that regard, Defendant London was never a co-tenant and
therefore has no liability under the applicable statute.

54.  Paragraph 54 is denied. On the contrary, it is averred that Paragraph 54 of the
Plaintiffs’ Amended Complaint states a conclusion of law for which no further response is

required.



COUNT VII - ATLAW
Civil Conspiracy v. Defendants Witherow, Mast & London

55. The answers to paragraphs 1 through 54 are herein incorporated by reference as
fully as though set forth at length.

56.  Paragraph 56 is denied. On the contrary, it is averred that Defendant London, in
all respects, acted only in an agency capacity and therefore is not liable as a principal for any
activity conducted on or abcut the premises allegedly owned by Witherow, Swistock and Bodle.
By way of further answer, it is averred that to the extent relevant, Defendant London avers that
on or about the date of the signing of the Timber Sales Agreement, or immediately thereafter,
Defendant London was advised by Attorney Sughrue that he intended to notify Defendant Mast
of an outstanding ownership interest and of Mast’s responsibility to secure these ownership
interests before conducting any timbering operations on the said property. London has no furthr
knowledge insofar as Attorney Sughrue’s activity with respect to notifying Defendant Mast of
this outstanding ownership interest and Defendant London is without knowledge sufficient to
form a belief as to the outcome or the result of said activity, but insofar as relevant, proof thereof
1s demanded at time of trial. Moreover, it is averred that in this regard Attorney Sughrue acted as
an agent for Defendant Witherow, who is liable for any negligent, reckless or intentional acts
which counsel performed or failed to perform in the management and administration of the estate
and/or under the auspices of this contractual relationship.

57.  Paragraph 57 is denied. On the contrary, it is averred that Defendant London, in
all respects, acted in an agency capacity and therefore is not liable as a principal for any activity
conducted on or about the premises allegedly owned by Witherow, Swistock and Bodle. By way
of further answer, it is averred that to the extent relevant, Defendant London avers that on or
about the time of the signing of the Timber Sales Agreement, Defendant London was advised by
Attorney Sughrue, who acted on behalf of Witherow, that he intended to notify Defendant Mast
of an outstanding ownership interest and of Mast’s responsibility to acquire these ownership
interests before conducting any timbering operations on the said property. Insofar and as to what

extent Attorney Sughrue engaged in activity with respect to notifying Defendant Mast of this




outstanding ownership interest, Defendant London is without knowledge sufficient to form a
belief as to the truth of said activity and insofar as relevant, proof thereof is demanded at time of
tral.

58.  Paragraph 58 is denied. On the contrary, it is averred that Defendant London, in
all respects, acted in an agency capacity and therefore is not liable for any acts of conspiracy
which may be attributable to his principal or for any activity conducted on or about the premises
allegedly owned by Witherow, Swistock and Bodle. By way of further‘answer, it is averred that
to the extent relevant, Defendant London avers that on or about the time of the signing of the
Timber Sales Agreement, Defendant London was advised by Attorney Sughrue that he intended
to notify Defendant Mast of an outstanding ownership interest and of Mast’s responsibility to
secure the ownership interests before conducting any timbering operations on the said property.
Insofar and as to what extent Attorney Sughrue engaged in activity with respect to notifying
Defendant Mast of this outstanding ownership interest, Defendant London is without knowledge
sufficient to form a belief as to the extent of said activity and insofar as relevant, proof thereof is
demanded at time of trial.

59.  Paragraph 59 is denied. On the contrary, it is averred that Defendant London, in
all respects, acted in an agency capacity and therefore is not liable as a principal for any activity
conducted on or about the premises allegedly owned by Swistock and Bodle. By way of further
answer, it is averred that to the extent relevant, Defendant London avers that on or about the time
of the signing of the Timber Sales Agreement, Defendant London was advised by Attorney
Sughrue that he intended to notify Defendant Mast of an outstanding ownership interest and of
Mast’s responsibility to secure the ownership interests before conducting any timbering
operations on the said property. Insofar as Attorney Sughrue’s may have acted with respect to
notifying Defendant Mast of this outstanding ownership interest, Defendant London is without
knowledge sufficient to form a belief as to the truth of said activity and insofar as relevant, proof
thereof 1s demanded at time of trial.

60.  Paragraph 60 is denied. It is denied that Defendant London acted as the agent for



Defendant Mast, or in any way facilitated the cutting, harvesting and removal of the timber from
the subject premises.

61. Paragraph 61 is denied. It is denied that Defendant London acted as the agent for
Defendant Mast, or in any way facilitated the cutting, harvesting and removal of the timber from
the subject premises.

62.  Paragraph 62 is denied. On the contrary, it is averred that after reasonable
investigation, Defendant is without knowledge sufficient to form a belief as to the truth of the
averment set forth therein and insofar as relevant, proof thereof is demanded at time of trial. .

63. Paragraph 63 1s denied. It is denied that Defendant London had any obligation to
search the property records at the Clearfield County Courthouse prior to Defendant Mast
engaging in timbering operations on the said property in that the Defendant London acted, if at
all, in an agency capacity for Witherow and therefore was not bound by any obligations
applicable to the principals involved in this transaction. Moreover, it is believed and therefore
averred that if any party was liable. to search the records at the Courthouse, it would be Mast,
Witherow and/or Sughrue who represented to London that he was aware of conflicting
outstanding ownership interests and that he would take 1t upon himself as the attorney and agent
for the Witherow Estate and for the Defendant Witherow to rectify this situation.

64.  Paragraph 64 is denied. On the contrary, the averments of Paragraph 64 are
directed to a Defendant other than the answering Defendant and as a result, no further response is
required from the Defendant London.

65. Paragraph 65 is denied. It is denied that the Defendants in any way acted in concert
with other individuals, or that the said Defendant agreed to cut, remove and harvest the timber in
violation of any statute.

66.  Paragraph 66 is denied. It is denied that the actions of the Defendant Mast and/or
Witherow as recited in Paragraph 66 in any way facilitated a conspiracy or acted ‘as evidence of a
conspiracy.

67.  Paragraph 67 is denied. It is denied that the Defendant London facilitated a



conspiracy by handing a bag of cash provided to him by the Defendant Mast to the Defendant
Witherow or by any other activities recited in Paragraph 67. Insofar as relevant, proof of these
activities i1s demanded at time of trial.

68.  Paragraph 68 is denied. On the contrary, it is averred that the averments of
Paragraph 68 are directed to a Defendant other than the answering Defendant and as a result, no
further response is required from the Defendant London.

09.  Paragraph 69 is denied. It is denied that the activity set forth in Paragraph 69 in
any way established a conspiracy involving the Defendant London.

70.  Paragraph 70 is denied. It is denied that the averments set forth in Paragraphs 61
through 69 in any way evidenced malicious intent or malicious activity on the part of the
Defendant London.

71. Paragraph 71 is denied. It is denied that the averments set forth in Paragraphs 61
through 69 in any way establish outrageous conduct on the part of the Defendant London.

72.  Further, Paragraph 72 is a statement of law as to which no further response is

required.
MISCELLANEQUS
73. Pziragraph 73 is a statement of law as to which no further response is required.
74. Paragraph 74 is a statement of law as to which no further response is required.
75. Paragraph 75 is a statement of law as to which no further response is required.
NEW MATTER IN THE NATURE

OF A COMPLAINT TO JOIN ANN MARIE WITHEROW AND THE ‘
ESTATE OF GERALD WITHEROW AS ADDITIONAL DEFENDANTS
PURSUANT TO RULE 2252 OF THE PA.R.C.P.

AND NOW comes the Defendant, Olan London, who by and through his attorney, John
R. Carfley, Esq., joins the herein identified individual and legal entity as Additional Defendants
under Rule 2252 of the Pennsylvania Rules of Civil Procedure and in support thereof, avers as

follows:




completing and which was signed in the presence of Melvin Mast, his
brother, and the Defendants London and Ann Marie Witherow.

Witherow then requested that London meet with Mast in order to collect
the money, which Mast provided London in cash. London then delivered
said cash payment to Ann Marie Witherow who questioned London
concerning the amount of commission which London intended to charge.
At that time, London advised Witherow that he wanted no commission for
his services, but Witherow insisted that London accept ten percent (10%)
of the total sale price.

Based upon information received, it is London’s belief that Ann Marie
Witherow, within several days of this meeting, delivered the balance of
this money to Attorney John Sughrue’s office, at which time Mr. Sughrue
informed Witherow that she did not own the entire premises or all of the
timber.

Thereafter, Mr. Sughrue, who it is believed was acting as an agent for
Witherow, contacted London by telephone and informed London for the
first time that Ann Marie Witherow did not own the property and/or the
timber exclusively and questioned London concerning a means by which
he could reach Melvin Mast.

Since Mast did not have a telephone, London was unable to provide that
information to Sughrue, but instead gave Mr. Sughrue Mast’s address from
the contract.

Mr. Sughrue then represented to London that he intended to contact Mast,
Swistock and/or Bodle on behalf of Witherow in an effort to ““straighten
this mess out.” No further information was communicated to London by
Witherow or Sughrue until the property was timbered in 2004, some two

(2) years after these events.



1. In all respects, London acted only to procure a purchaser for Witherow.

m. At no time prior to London’s discussion with Attorney Sughrue did
London have reason to believe that the Witherow Estate and/or Ann Marie
Witherow did not retain the sole ownership rights and/or interest in the
property and/or the timber. Moreover, subsequent to being informed of
the outstanding ownership interest by Attorney Sughrue, London felt
certain that Attorney Sughrue, acting on behalf of Witherow, would
contact either Mast and/or the other owners of the property to advise them
of the situation.

n. To the best of London’s knowledge, information and belief, this property
was not timbered until 2004, even though the contract was signed in April,
2002, which delay in activity by Mast should have allowed Sughrue and/or
Witherow sufficient time within which to contact Mast or the alleged
owners to clarify the situation.

2. If Plaintiffs establish that they suffered injuries and damages as alleged in their
Complaint, which allegations answering Defendant denies, said injuries and damages were
caused solely by the negligence, recklessness and carelessness of the Additional Defendants, their
agents, servants, workmen, counsel and/or employees, by their acts and/or omissions in failing to
apprise all other parties, including the Plaintiffs, of the existence of the timber harvesting
contract and by other acts and failures to act as herein specified.

3. As a result of the aforesaid actions and/or omissions, Additional Defendant
Witherow and the Estate of Gerald Witherow are solely liable and/or joint and severally liable to
Plaintiffs for any alleged injuries and damages Plaintiffs may have suffered.

4, If as a result of the matters alleged in Plaintiffs’ Complaint, Defendant London is
held liable to Plaintiffs for all or part of such injuries or damages as they may have sustained,
Additional Defendant Witherow, et al. are the parties primarily liable for such injuries and

damages, and are liable over to Defendant London by way of contribution and/or



1. Defendant London, asserts this new matter pursuant to Pa. R.C.P. No. 2252(d) and
Jjoins Defendant Ann Marie Witherow, individually and as Administratrix of the Estate of Gerald
Witherow as additional defendants in this action on the following basis:

a. The defendants are Ann Marte Witherow and the Estate of Gerald

Witherow, who at the times and places relevant hereto were believed and

therefore averred, to be represented by John Sughrue, a duly licensed

attorney in the Commonwealth of Pennsylvania, who acted in an agency

capacity for Ann Marie Witherow and the Estate.

b. In or about April of 2002, Ann Marie Witherow and Joseph London, who
1s the son of Defendant London were visiting the Defendant London at his
home and at that time engaged in a conversation with the Defendant
London during the course of which Witherow asked London to sell a piece
of timber over which she held the ownership rights. No reference was
made during this conversation to any outstanding ownership interests.

c. During the course of the conversation, London advised Witherow that he
would contact Melvin Mast, who London believed was involved in the
local timber industry, as a result of which he may be interested in the
timber located on the property.

d. At or about the time of this conversation, London and Witherow drove to
the subject property where Witherow showed London the approximate
location of the property lines. London, in turn, communicated these rough
dimensions to Melvin Mast and Mast’s brother, who both accompanied
London to the Witherow property to walk the property lines. At that time-
Melvin Mast made an offer of $24,000 for the timber, which offer London
communicated to Witherow for her approval.

€. Said offer was accepted by Witherow and within days, Melvin Mast

produced a blank contract form which Ann Marie Witherow assisted in



k.

completing and which was signed in the presence of Melvin Mast, his
brotner, and the Defendants London and Ann Marie Witherow.

Witherow then requested that London meet with Mast in order to collect
the money, which Mast provided London in cash. London then delivered
said cash payment to Ann Marie Witherow who questioned London
concerning the amount of commission which London intended to charge.
At that time, London advised Witherow that he wanted no commission for
his services, but Witherow insisted that London accept ten percent (10%)
of the total sale price.

Based upon information received, it is London’s belief that Ann Marie
Witherow, within several days of this meeting, delivered the balance of
this money to Attorney John Sughrue’s office, at which time Mr. Sughrue
informed Witherow that she did not own the entire premises or all of the
timber.

Thereafter, Mr. Sughrue, who it is believed was acting as an agent for
Witherow, contacted London by telephone and informed London for the
first time that Ann Marie Witherow did not own the property and/or the
timber exclusively and questioned London concerning a means by which
he could reach Melvin Mast.

Since Mast did not have a telephone, London was unable to provide that
information to Sughrue, but instead gave Mr. Sughrue Mast’s address from
the contract.

Mr. Sughrue then represented to London that he intended to contact Mast,
Swistock and/or Bodle on behalf of Witherow in an effort to “straighten
this mess out.” No further information was communicated to London by
Witherow or Sughrue until the property was timbered in 2004, some two

(2) years after these events.



1. In all respects, London acted only to procure a purchaser for Witherow.

m. At no time prior to London’s discussion with Attorney Sughrue did
London have reason to believe that the Witherow Estate and/or Ann Marie
Witherow did not retain the sole ownership rights and/or interest in the
property and/or the timber. Moreover, subsequent to being informed of
the outstanding ownership interest by Attorney Sughrue, London felt
certain that Attorney Sughrue, acting on behalf of Witherow, would
contact either Mast and/or the other owners of the property to advise them
of the situation.

n. To the best of London’s knowledge, information and belief, this property
was not timbered until 2004, even though the contract was signed in April,
2002, which delay in activity by Mast should have allowed Sughrue and/or
Witherow sufficient time within which to contact Mast or the alleged
owners to clarify the situation.

2. If Plaintiffs establish that they suffered injuries and damages as alleged in their
Complaint, which allegations answering Defendant denies, said injuries and damages were
caused solely by the negligence, recklessness and carelessness of the Additional Defendants, their
agents, servants, workmen, counsel and/or employees, by their acts and/or omissions in failing to
apprise all other parties, including the Plaintiffs, of the existence of the timber harvesting
contract and by other acts and failures to act as herein specified.

3. As aresult of the aforesaid actions and/or omissions, Additional Defendant
Witherow and the Estate of Gerald Witherow are solely liable and/or joint and severally liable to
Plaintiffs for any alleged injuries and damages Plaintiffs may have suffered.

4. If as a result of the matters alleged in Plaintiffs’ Complaint, Defendant London is
held hable to Plaintiffs for all or part of such injuries or damages as they may have sustained,
Additional Defendant Witherow, et al. are the parties primarily liable for such injuries and

damages, and are liable over to Defendant London by way of contribution and/or



indemmnification, for all such damages as he may be required to pay to Plaintiffs.

5. In the alternative, if as a result of the matters alleged in Plaintiffs’ Complaint,
Defendant Witherow is held liable to Plaintiffs for all or part of such injuries or damages as
Plaintiffs may have sustained, Additional Defendant Witherow is jointly and/or severally liable
to Plaintiffs based upon the foregoing allegations for such injuries and damages and liable over to
Defendant London by way of contribution for all such damages Defendant London may be
required to pay to Plaintiffs.

6. As a result of the same transactions upon which Plaintiffs’ cause of action is
ba.sed, Additional Defendant Witherow is liable directly to Defendant London in that the
Additional Defendants engaged in various acts which were negligent, careless and reckless and
resulted in their failure to advise all parties of the existence of the timber sale agreement as
aforesaid.

WHEREFORE, Defendant London demands:

a. Judgment that, if there is any liability to Plaintiffs, Additional Defendant
Witherow is solely liable to Plaintiffs;

b. In the event that a verdict is re(.zovered by Plaintiffs against Defendant
London, that Defendant London may have judgment over and against
Additional Defendant Witherow, et al., by way of indemnification and/or
contribution for any amount recovered by Plaintiffs against Defendant

London, together with costs.

%{%

Carﬂey, Esq.
O Box 249
Phlhpsburg, PA 16866
Attorney for Defendant
Olan L. London

Dated: 4‘/§Jb/



VERIFICATION

I hereby verify that the statements made in this instrument are true and correct. I

understand that false statements herein are made subject to the penalties of 18 Pa. C.S. §4904

Voo ffe—

relating to unsworn falsification to authorities.

Olan London

v s~



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNA.
CIVIL ACTION

JTAMES W. SWISTOCK, an adult individiual
and RONALD R. BODLE, an adult individual
Plaintiffs

vs. . No. 04-02032-CD
DAVID MAST, an adult individual

OLAN L. LONDON, an adult individual

ands ANN MARIW WITHEROW, individually

and as Administrator of the Estate of

GERALD WITHEROW,
Defendant

CERTIFICATE OF SERVICE
I hereby certify that I forwarded a copy of the Answer to Amended Complaint, by regular

mail, postage prepaid to the following attorneys and/or parties of record, on this S day of

April, 200S.

Theron G Noble, Esq.. Toni M. Cherry, Esq. John Sughrue, Esq.
Ferraraccio & Noble P. O. Box 505 23 N. 2™ Street

301 East Pine Street DuBois, PA 15801 Clearfield, PA 16830
Clearfield, PA 16830 (Attorney for Mast) (Attorney for Witherow)

(Attorney for Plaintiffs)

ﬂhfn R. Carfley, Es
Attorney for Defendant,

Olan L. London
1D# 17621
P. O. Box 249

Philipsburg, PA 16866
(814) 342-5581




-IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

Plaintiffs,
VS.

DAVID MAST, an adult individual,

OLAN L. LONDON, an adult individual, and
ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

Defendants,
VS.

ANN MARIE WITHEROW, individually
and as Administrator of the Estate of
GERALD WITHEROW,

Additional Defendants,
VS. :

DAVID MAST, individually and t/a
DAVID MAST & SON LOGGING, and
OLAN L. LONDON, individually,

Additional Defendants

N
FILED .
AR MySighue

William A. Shaw
Prothonotary/Clerk of Courts

No. 04-2032-CD

In Equity and at Law

Type of Case: Civil Action

)
)
)
)
)
)
)
)
)
)
)
)
)
)
) Type of Pleading:
)
)
)
)
)
)
)
)

Filed on Behalf of: Defendant,
Ann Marie Witherow

Counsel of Record for this Party:

) John Sughrue, Esq.

) Supreme Court No. 01037
) 23 North Second Street

) Clearfield, PA 16830

) Phone: (814) 765-1704

) Fax: (814) 765-6959

Other Counsel of Record:

Supreme Court No. 55942
301 E. Pine St.
Clearfield, PA 16830
Phone: (814) 375-2221

)

) John R. Carfley, Esq.

) P.O. Box 249

) Philipsburg, PA 16866

) Phone: (814) 342-5581

)
)
)
) Theron G. Noble, Esq.
)
)
)
)

Answer & New Matter
to Amended Complaint



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,

V. No. 04-2032-CD
DAVID MAST, an adult individual,

OLAN L. LONDON, an adult individual, and
ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

In Equity and at Law

DEFENDANTS.

NOTICE
TO: David Mast and Olan L. London, Additional Defendants:

You have been sued in Court. If you wish to defend against the-claims set forth in the fol-
lowing pages, you must take action within twenty (20) days after this Complaint and Notice are
served by entering a written appearance personally or by attorney and filing in writing with the Court
your defenses or objections to the claims set forth against you. You are warned thaf if you fail to do
50, the case may proceed without you and a judgment may be entered against you by the Court with-
out further notice for any money claimed in the Compl-aint or for any other claim or relief requested
by the Plaintiff(s). You may lose money or property or other rights importarit to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO
NOT HAVE A LAWYER OR CANNOT AFFORD ONE, GO TO OR TELEPHONE THE
OFFICE SET FORTH BELOW TO FIND OUT WHERE YOU CAN GET HELP.

Court Administrator's Office
Clearfield County Courthouse
1 North Second Street

Clearfield, PA 16830
(814) 765-2641, Extension 32



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
' CIVIL DIVISION

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,

V. No. 04-2032-CD
DAVID MAST, an adult individual,

OLAN L. LONDON, an adult individual, and
ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

In Equity and at Law

DEFENDANTS.

NOTICE

TO: James W. Swistock and Ronald R. Bodle, Plaintiffs:

YOU ARE HEREBY NOTIFIED to file a written response to the enclosed New

Matter within twenty (20) days from service hereof or a judgment may be entered against

you.

ohn $ughrue, Attorney fordnd on behalf of
m Marie Witherow, individually and as
Administrator of the Estate of Gerald Witherow

0. [
G



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,
Plaintiffs,

Vs. No. 04-2032-CD

DAVID MAST, an adult individual,

OLAN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,
Defendants,

In Equity and at Law

VS.

ANN MARIE WITHEROW, individually
and as Administrator of the Estate of
GERALD WITHEROW,

Additional Defendants,
VS.

DAVID MAST, individually and t/a
DAVID MAST & SON LOGGING, and
OLAN L. LONDON, individually,
Additional Defendants.

N N N’ N N N N S N N N N S S S N S N N N e N

ANSWER AND NEW MATTER

AND NOW, comes Defendant, Ann Marie Witherow, (hereafter,' “Witherow”) individually
and as Administrator of the Estate of Gerald Witherow, deceased, and responds to the Amended

Complaint filed in the above-captioned matter as follows:
ANSWER
1-4. Paragraphs 1 through 4 of the Complaint are admitted.
5. Admitted. Except with respect to all facts and matters complained of in the Complaint,
Witherow intended, believes and was in fact, acting at all times in her capacity as Administrator of

the Estate of Gerald Witherow, deceased, and not individually.



6. Admitted. Further, the subject premises are more particularly described in that certain
Deed from George E. Erhard, et ux to Gerald Witherow dated September 2, 1947, recorded
Clearfield County Recorder’s Office in DBV 388, page 236, a true and correct copy of which is
attached hereto as Witherow Exhibit 1 and incorporated herein by reference. Said property is
hereafter referred to as “fhe subject premises”.

7. Admitted.

8. Denied as stated. On the contrary, on or about April 19, 2002, Witherow was presented
by Defendant, London, an agent for Defendant, Mast, with a proposed Timber Agreement
(hereafter, “Timber Agreement™) with David Mast, which she signed with the iﬁtent, solely fof the
purpose of raising cash to pay the debts, taxes and administrative expenses of the Estate of Gerald
Witherow. The terms set forth in the Timber Agreement are apparent on the face of the Timber
Agreement. Further, Witherow intended, and it is her belief, that sheé entered into the Timber
Agreement for the sale and by that Timber Agreement did sell the one-half interest in the standing
timber vested in Gerald Witherow at the time of his death. Mast’s Timber Agreement does not
specify the timber tract or interest being purchased but the subject of the Timber Agreement was in
fact Gerald Witherow’s one-half interest in the aforesaid seventy acre tract. A true and correct copy
of the Timber Agreement is attached hereto as Exhibit 2 and incorporated herein by reference.

9. Admitted in part aﬁd denied in part. Defendant/London, was not an agent for Witherow,
but was an agent for Defendant/Mast or in the alternative, at best may have been an independent
broker. Defendant/London originally approached Witherow concerning the transaction. Witherow
does not have informatic;n at this time sufficient to form a belief with respect to the nature of the
relationship between Defendant/Mast and Defendant/London for the reéson that such information is

exclusively withiﬁ the knowledge of the Co-Defendants, except that Defendant/Mast, in Court



testimony, described Defendant/London as his agent. Further, Witherow. received $24,000.00 from
London at which time London indicated that a 10% fee was customary and was due, which she then
paid.

10. Witherow was never advised by Mast and/or London that timbering operations had
begun, were performed or had been completed. Presently, Witherow does not have personal
knowledge of the allegation and after reasonable investigation, is without infonhation sufficient to
form a belief as to the truth of said averment.

11.  Denied. After reasonable investigation, Witherow has no personal knowledge with
respect to timber operations performed or not performed by Mast on the subject premises or the fair
market value of any timber removed, the same being within the knowledge of Mast, London,
Plaintiffs and fheir experts, and as a result, is without information sufficient to form a belief as to
the truth of said averment, and strict proof of the same is demanded at trial of this action.

12.  Admitted except as stated with respect to the estate. On the contrary, the subject
premises were vested in Gerald Witherow at the time of his death and by opera;tion of law, title to
the Witherow interest passed to his intestate heirs, Defendant, Ann Marie Witherow, surviving
spouse, Gary Witherow, son, and Gail Kelly, daughter, subject to the power of the
Defendant/Administrator under the law to sell and liquidate all or part of the Decedent’s Estate in
the course of administering the Estate. For purposes of this pleading, reference to
Defendant/Witherow, is intended to refer to and include Witherow, individually and as
Administrator, and the Estate of Gerald Witherow, depending on the context.

13. Admitted subject to the clarification set forth in Paragraph 12 aboye. All of which is
incorporated herein by reference.

14. Admitted.



15. Admitted.
16. Further said Deeds were recorded in the Clearfield County Courthouse prior to April 1,
2002 and the ownership was recorded in the Tax Assessment Office and assessed to the Plaintiffs as

evidenced by the Clearfield County Tax Assessment Ledgers attached hereto as Exhibit 3-and 4

respectively and incorporated herein by reference.

17. It is admitted that Witherow did not discuss nor communicat.e the matter with Plaintiffs
until John Sughrue, attor‘ney for the Estate, discussed the matter with Plaintiff/Swistock. Presently,
after reasonable investigation, Witherow is without knowledge or inf(;rmation sufficient to form a
belief as to whether or not Swistock and/or Bodle consented to the timbering with Defendant/Mast
and/or London or had contact or communications with them of any type, for the reasons that such
information is exclusively within the knowledge of the Plaintiffs and Co-Defendants.

18. Admitted.

19. Witherow never had any contact or communications with Mast at any times prior to said
Agreement being execut_ed or any time thereafter. However, on information and belief, Witherow
believes and therefore avers that Defendant/Mast knew, or should have known, at all relevant and
material times, that the subject premises were not owned one hundred (100%) percent by the heirs
of Gerald Witherow or his Estate, including specifically, from communications with
Defendant/London and the record title to the premises, which was clearly evidenced on the record at
the Clearfield County Courthouse, as aforesaid.

20. Admitteci.

21. Denied as stated. Witherow never met Mast and had no pommunications with him

either prior to the execution of the Agreement or subsequent thereto. On the contrary, Witherow



dealt, at all times with Co-Defendant, London who originally approached her, with respect to the
transaction, either as an agent for Mast, or, as an independent broker.

22. It is admitted that Witherow did not, as either Administrator of the Estate or
individually, pay any compensation to the Plaintiffs for the harvesting of timber. After reasonable
investigation, Witherow is without knowledge and information sufficient to form a belief as to
whether or not Defendants, Mast or London, compensated the Plaintiffs in any manner for the
reasons that such information is exclusively within the knowledge of Plaintiffs and Co-Defendants.

Count I
In Equity: Request for an Accounting from Defendant/Witherow

23. The facts and averments set forth in Paragraphs 1 through 22 of this Answer above, as
well as hereafter in New Matter, are incorporated herein by reference as though the same were set
forth herein at length vefbatim.

24. Denied as stated. On the contrary, Plaintiffs, on the basis éf ownership, are admitted to
being entitled to one-half of the total of the proceeds or value of the sale or harvesting of the whole
Estate in the timber if in fact, one-hundred (100%) percent of the whole of the estate in timber had
been sold or licensed for royalty payments. On the contrary, in this case, Witherow intended,
believed and only sold the one-half interest in the standing timber estate, which she had the power
to sell and the payment received by the Estate was intended to be and believed to be payment for the
Estate’s one-half interest. Witherow, at all times relevant, believed the sélle of the Estate’s one-half
undivided interest was dependent upon Defendants, London and Mast securing an agreement from
the Plaintiffs. Defendants, London and Mast, had the duty to négotiate the purchase of the

remaining one-half interest owned by the Plaintiffs and to pay for it separately at whatever price

was negotiated.



25. Admitted in bart and denied in part. Witherow received cash from London as aforesaid
and originally escrowed the sum pending Defendants securing an agreément with Plaintiffs and the
conditional sale as aforesaid being consummated. Witherow does presently have cash on hand and
distributed some of the proceeds, after the timber was cut, for the purpose of paying legitimate
debts, taxes and administrative expenses of the Gerald Witherow Estate. It is admitted that a cash
balance is on hand.

26. Witherow believes that the Plaintiffs, as joint tenants, with Gerald Witherow and his
heirs, are entitled to an accounting of the transaction referenced above. F{thher, the Estate of Gerald
Witherow is open and subject to administration in the Orphans’ Court Division of this Court and
subject to the jurisdiction of the Court with respect to the receipt and.distribution of Estate assets.
Further, pursuant to prior court proceedings, Witherow has given to Plaintiffs an accounting of the
sale proceeds. Further, the Court has entered an order with respect to this count and the issue raised
in the Amended Complaint is now believed to be moot.

WHEREFORE, Defendant moves the Honorable Court to enter an order dismissing
Plaintiff’s request for an accounting from Defendant/Witherow.

; Count I1
In Equity: Request for an Accounting v. Defendant, Mast

27-30. Paragraphs 27 through 30 are directed solely to Defendant/Mast and accordingly, no
response thereto is required from Defendant/Witherow.
WHEREFORE, Defendant/Witherow moves the Honorable Court to refrain from entering

any order with respect to Defendant/Witherow under Count II of the Complaint.



Count III
In Equity: Request for Injunctive Release v. Defendants, Mast and Witherow

31. Denied. On the contrary, facts and matters are as set forth in paragraphs 1 through 30 of
this answe'r, above, all of which are incorporated herein by reference as if the same were set forth
herein at length verbatim.

32. It is denied that such sum should be paid into the Court pending the outcome of this
litigation for the reasons set forth in paragraph 31 above, which are incorporated herein by reference
and for the reason that this matter has been disposed of by prior Order of this Court.

33. Denied. It’s denied that any proceeds should be immediately paid to either of the
Plaintiffs for the reason set forth in paragraph 31, above, which are incorporated herein by reference

and for the reason that this Court by prior Order resolved this issue. Said Order makes this

averment moot.

34. Admitted.

35. It is denied that Witherow individually or as Administrator is insolvent or judgment
proof. On the contrary, both the Estate and Witherow have individually have assets, including
timber sale proceeds as aforesaid. Further, after réasonable investigation, Witherow is without
knowledge sufficient to form a belief as to the material facts or basis for such allegations for the
reasons that Plaintiffs have failed to set them forth and they are solely within Plaintiffs’ knowledge
and therefore strict proof, if relevant, is demanded at the trial of this action.

WHEREFORE, Defendant/Witherow, moves the Honorable Court to determine that ifs prior

Orders adjudicated this issue and the claim should be dismissed.



COUNT IV
At Law: Conversion v. Defendant, Witherow

36. Denied. On the contrary, facts and matters are as set forth in llaaragraphs 1 through 35 of
this Answer, above, all of which are incorporated herein by reference as if the same was set forth
herein at length verbatim.

37. Admitted.

38. Denied. It is denied that Witherow exercised dominion and control over Plaintiff’s
interest in said timber to any extent and certainly not in disregard of the Plaintiff’s ownership
interest by entering into the Timber Agreement. On the contrary, the facts and rﬁatters are as set
forth in the paragraphs above, all of which are incorporated herein by reference.

39. Denied. Witherow has been advised that the averment of paragraph 39 is a conclusion
of law to which no response is required. However, with respect to any fact that is implied or inferred
from said statement, it is denied that Witherow caused the timber to be cut and removed without the
consent of the Plaintiff. On the contrary, Witherow entered into a contract for the sale of the
Estate’s interest in the standing timber only with the understanding that the timber would not be cut
or removed until Plaintiffs’ consent was obtained by Dgfendants, London and/or Mast. Further,
Witherow was unaware of the existence and provisions of 68 Pa.C.S.A.§115 and in any eveﬁt, did
not knowingly, intentionally or negligently violate the same.

40. Denied. Witherow has been advised that the averments of paragraph 40 constitute a
legal conclusion to which no response is required. -However, with respect to any fact implied or
inferred from said language, it is denied that Witherow did not have the right to sell the Estate’s
interest in the standing timber without the consent of the Plaintiffs. Witherow did not sell any
tiﬁqber cut or removed from such undivided lands. On the contrary, the timber was cut and removed

from the lands by Defendant/Mast in violation of the law and in breach of his agreement with
8



Witherow. By doing so, Defendants, London and Mast, did not acquire title to the cut timber and
did not therefore convey good and marketable title to the cut timber thereafter to any third party.

41. Denied. Witherow has been advised that the allegations of this paragraph constitute a
legal conclusion and no further response is required.

WHEREFORE, Defendant/Witherow, individually and as Administrator of the Esf[ate of
Gerald Witherow requests the Honorable Court to enter judgment in her favor and against the
Plaintiffs and Co-Defendants on the cause of action, above stated, with costs of this action taxed to

the Plaintiffs.

COUNT V
At Law: Conversion v. Defendant, Mast

42-48. Paragraphs 42 through 48’ are directed solely to Defendant/Mast and accordingly, no
response thereto is required from Defendant/Witherow.

WHEREFORE, Defendant/Witherow moves the Honorable Court to refrain from entering
any order with respect to Defendant/Witherow under Count V of the Amended Complaint.

COUNT VI .
At Law: Conversion v. Defendant, London

49-54. Paragrapﬁs 49 through 54 are directed solely to Defendant/London and accordingly,
no response thereto is required from Defendant/Witherow.

WHEREFORE, Defendant/Witherow moves the Honorable Court to refrain form entering
any order with respect to Defendant/Witherow under Count VI of the Amended Complaint.

COUNT VII
At Law: Civil Conspiracy v. Defendants, Witherow, Mast and London

55. Denied. On the contrary, the facts and matters are as set forth in paragraphs 1 through
54, above, and hereafter under New Matter, all of which is incorporated herein by reference as if the

same were set forth herein at length verbatim.



56. Denied. It is admitted that Witherow intentionally entered into the Timber Agreement.
It is denied that she intentionally caused the timber to be cut, harvested and removed without the
consent of Plaintiffs. On the contrary, the transaction was entered into by her independently clearly
as Administrator and for the sole reasons and on the conditions set forth above and hereafter in New
Matter, all of which is incorporated herein by reference.

57. Admitted.

58. Admitted.

59. Admitted in part and denied in part. Witherow knew that one-half interest in the subject
premises was owned by other persons and knew that included Plaintiff/Bodle. .She does not have
present recollection as to whether or not she was aware of Plaintiff/Swistock’s interest at the time
she entered into the Timber Agreement. On the contrary, facts and matters with respect to the
cutting and removal of the timber without Plaintiffs’ consent are as set forth above and in New
Matter, all of which is inéorporated herein by reference.

60. From personal knowledge, Witherow knew that London was not acting as her agent. At
the time of the Timber Agreement, she believed London was either acting on his own behalf as an
independent broker or as an agent for Mast. Witherow admits that Defendant/Mast has testified in a
prior proceeding that London was Mast’s agent.

61. Denied. Itis denied that London acted as agent of Witherow. On the contrary, London,
in contact with Witherow, suggested that Witherow sell the timber of the Estate to raise cash and
indicated that he could arrange it. Witherow believed London to be actiﬁg either as an independent
broker or as an agent fér a timber purchaser. Subsequently, London brought to Witherow the
Timber Agreement for review and execution. Further, facts and matters are as set forth above and

in New Matter, all of which are incorporated herein by reference.
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62. Denied. After reasonable investigation, Witherow is without knowledge sufficient to
form a belief as to such averments for the same, is within exclusive knowledge of Mast or other
unknown persons and strict proof of the same, if relevant, is demanded at the trial of this action.
Further, facts and matters are as set forth above and in New Matter, all of which is incorporated
herein by reference.

63. Admitted.

64. Denied. After reasonable investigation, Witherow is without information or knowledge
sufficient to form a belief as to the averments of this paragraph and strict proof of the séme, if
relevant, is demanded at the trial of this action.

65. Denied. Witherow denies that she agreed to act in concert with one or more of the
Defendants to facilitate any improper or unlawful, or criminal act. Witherow simply entered into
the Timber Agreement, which she reasonably believed at the time that she had the power to do for
the purposes previously set forth. Further, facts and matters are as set forth above and in New
Matter, all of which is inc.orporated herein by reference.

66. Denied in part and admitted in part. Witherow was not part of any conspiracy as
aforesaid. She did receive the sum of $24,000.00 as aforesaid. The Timber Agreement was .signed
on the recommendation of London. Witherow was paid by London and signed the Timber
Agreement at the request of London. After reasonable investigation, Witherow is without
information or knowledge sufficient to form a belief as to whether or not there was a conspiracy or
plan by Co-Defendants to deprive Plaintiffs of the benefit of their timber ownership. Witherow

believed at the time that $24,000.00 represented fair compensation for the Estate’s interest in the

timber.
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67. Denied in part and admitted in part. London paid the cash to Witherow and she signed
the Timber Agreement on his representation that the Timber Agreement was fair. London requested
and received $2,400.00 cash for services from the $24,000.00 that he delivered- on behalf of Mast.
Witherow understood that the Timber Agreement was with Mast Logging, which is believed to be
owned by Defendant/Mast. After reasonable investigation, Witherow is without knowledge
sufficient to form a belief as to whether or not London performed said acts to facilitate a conspiracy
to deprive Plaintiffs of the benefits of their timber ownership and sfrict proof of the same is
demanded at the trial of t.his action.

68. Denied. Witherow denies that she participated or intentionally facilitated any
conspiracy for the purpose of depriving Plaintiffs of their timber or the benefit of their timber
ownership. Witherow did sign the Timber Agreement as Administrator and accepted the sum of
$21,600.00. Further, facts and matters are as set forth in this Answer and New Matter, all of which
1s incorporated herein by reference.

69. Denied. Witherow denies that she participated in or facilitated any conspiracy or
otherwise intended or did by unlawful means, violate any money lallmdering statute. On the
contrary, without prior notice, cash was delivered to Witherow by London, which she understood to
be legal tender and she accepted the same. Witherow did not make any. reports described by state or
federal laws for the reason that she does not know of any such reports that were required.

70. Denied. Witherow denies that she acted with malice with respect to the Plaintiffs’
property rights in the subject premises and the timber standing upon the same. On the contrary, she
intended and acted solely with respect to the interest of the Estate in said timber in the mamiér and

for the reasons set forth in this Answer and New Matter, all of which is incorporated herein by

reference.
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71. Denied. Witherow, at no time intended or acted in an outrageous manner as to
Plaintiffs’ legitimate property rights in the premises and the timber thereon. On the contrary, at all
times relevant, Witherow acted innocently and for the sole purpose of dealing with the Estate’s
interest in the timber standing on the subject premises for the reasons and in the manner as set forth
in this Answer and New Matter, all of which are incorporated herein by reference.

72. Witherow denies that she is liable to the Plaintiffs under the facts and circumstances of
this case on a cause of action for civil conspiracy. Further, Witherow is advised by counsel that the
statement in this paragraph constitutes a legal conclusion and that no further response is required. .

WHEREFORE, Defendant/Witherow moves the Honorable Court to enfer judgment in her
favor and against the Plaintiffs and the Co-Defendants on the above stated cause of actior_l, with
costs of this action taxed to the Plaintiffs.

73. Denied. Witherow is advised that the averments of this paragraph constitute a legal
conclusion to which no further response is required.

74. Admitted.

75. Admitted.

NEW MATTER

. 76. Defendant/Witherow signed the Timber Agreement solely as Admini'strator of the Estate
of Gerald Witherow.
77. The Timber Agreement does not identify the timber sold and purchased.
78. The Timber Agreement does not identify the real property upon which the timber sold
and purchased is standiné.
79. The Timber Agreement does not identify Defendant/Witherow’s ownership interest as

Administrator in the timber, which is subject to the Timber Agreement.
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80. The Timber Agreement was prepared by Contractor, David Mast, t/a David Mast &
Sons, Logging, or in the glternative, by his agent, Olan London, Additional Defendants herein.

81. The real property and timber, which was subject to the Timber Agreement, was the one-
half undivided interest vested in Gerald Witherow in and to seventy acres surface located Knox
Township, Clearfield County, PA, identified on the Clearfield County Tax Maps as No. 122-H13-19
and more particularly déscribed in that certain deed from George E. Erhard, et ux to Gerald
Witherow and Raymond.S. Fleck dated September 2, 1947 and recorded in Clearfield County in
DBYV 388, page 236, a copy of which is attached hereto as Exhibit 1 and incorporated herein by
reference.

82. The Timber Agreement transaction was conditioned upon Defendant Mast securing
independently a Timber Agreement from the Plaintiffs.

83. Defendant Mast, prior to cutting or removing any timber, was required to inspect the
public records relating to the subject premises filed in the Clearfield County Courthouse to ascertain
relevant facts, including confirmation of ownership, a description of the premises, a survey,
mortgages, liens, prior leases and other restrictions as may appear.

84. In the event Defendants failed or refused to inspect the public records as aforesaid, each
is nevertheless charged with the knowledge and information that is avajlable on the public record
and available to him.

85. The ownership of the Plaintiffs in the subject premises was at all times relevant hereto,
properly noted on the tax assessment and tax map records of Clearfield County and recorded Deeds
vesting title in the Plaintiffs.

86. It is customary and ordinary for a timber contractor to inspect the relevant public

records with respect to a timber tract prior to commencing cutting operations.
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87. That it is ordinary and customary for a contractor, such as David Mast, to pay
approximately 50% of the fair market value of the timber to the landowners as a royalty absent
special circumstances.

88. The timber located on subject premises was of average or above average quality and
. included various valuable species, particularly cherry, and there were no special circumstances
which would justify payment of a royalty to the landowner of less than approximately 50% of the
fair market value.

89. The timber iocated on the subject premises had a fair market value according to the -
Plaintiffs’ Amended Complaint of $108,753.00.

90. Defendant/Mast removed timber from the subject premises having a fair market value of
approximately $108,753.00 as set forth on the timber cruise of Advantage Forestry, attached to the
Amended Complaint, all of which is incorporated herein by reference.

91. Certain timber was known and alleged to have been stolen by unknown persons from
the subject premises prior to Witherow entering into the Timber Agreement.

92. In the alternative, Defendant/Mast removed from the subject‘ premises, timber having a
certain fair market valué of which Defendant/Witherow has no knowledge, for the reason that the
same is exclusively within the knowledge of Defendant/Mast and .strict proof of the same is
demanded at the trial of this action.

93. The $24,000.00 or $21,600.00 net payment to Witherow constituted a fair and
reasonable payment for the Estate’s one-half undivided interest in the timber.

94. Plaintiffs were entitled to a payment of approximately $24,000.00 total for their one-half
undivided interest in the premises and would have received the same from Defendant/Mast if Mast

had secured an agreement from them.
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95. Defendant/Mast intentionally failed or refused to secure an agreement with Plaintiffs
even though he knew or should have known Plaintiffs owned 50% interest in the timber.

96. Witherow believes and therefore avers that her attorney, John Sughrue, upon bec:.oming
aware of the Timber Agreement, phoned Defendant/Loﬁdon on or about late April or early May,
2002 and orally informed him and/or confirmed to him the Plaintiffs’ ownership interest in the
timber.

97. Witherow believes and therefore avers that Defendant/London communicated to
Defendant/Mast or should have communicated to Defendant/Mast, as Mast’s agent, facts within his
knowledge, including specifically the fact of Plaintiffs’ ownership in the subject timber.

98. As a result of the need to secure an agreement from Plaintiffs, Witherow plaqed the
money received by her in her attorney’s trustee account and retained it therein pending confirmation
of Plaintiffs’ agreement and the commencement of timber operations.

99. Neither Defendant ever communicated to Witherow that Mast had secured an agreement
with the Plaintiffs.

100. Neither Defendant ever communicated to Witherow that Defendant/Mast had not
secured an agreement with Plaintiffs.

101. Neither Defendant communicated to Witherow that the timber waé being cut, when it
was cut or when the cutting was concluded.

102. Defendant Witherow did not know at any time prior to this lawsuit the nature, extent,
or value of the timber located on the subject premises.

103. Witherow retained the funds received in trust except to pay real estate taxes on July 21,
2004 to protect the subject premises until such time as she was able to ascertain independently that

timber had in fact been cut and removed.
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104. As of the filing of this response, Witherow continues to hold in trust, from such funds,
the sum of $17,519.57 and has so advised Plaintiffs and Additional Defendants.

NEW MATTER PURSUANT TO Pa.R.C.P. No. 2252 TO
JOIN PRESENT PARTIES AS ADDITIONAL DEFENDANTS

AND NOW, comes Ann Marie Witherow, individually and as Administrator of the Estate of
Gerald Witherow, by her attorney John Sughrue, and joins original Defendant, David Mast,
individually and t/a David Mast & Son Logging, and original Defendant,’ Olan L. London,
individually, as Additional Defendants pursuant to Pa.R.C.P. No. 2252 upon causes of action
whereof the following are statements:

Count I

Ann Marie Witherow, Individually, and as Administrator, Plaintiff vs.
David Mast and Olan L. London, Defendants

105.  The Plaintiff is Ann Marie Witherow (herein, “Witherow”), individually and as
Administrator of the Estate of Gerald Witherow (herein, “Decedent™).

106. An Additional Defendant is David Mast (hereir}, “Mast”) individually and t/a David
Mast & Son Logging.

107. An Additional Defendant is Olan L. London (herein, “London™) individually and as
agent for David Mast & Son Logging. ‘

108. Atall ﬁmes relevant hereto, London was the duly authorized agent of Mast and was so
authorized and acting Within the scope of his authority, or, in the alternative, was an independent
broker acting on his own behalf and for his own benefit.

109. Witherow believes and therefore avers that Mast was, at the time of the Timber
Agreement and for a period of at least ten years prior thereto, engaged in the business of buying,

cutting and removing standing timber and selling the cut timber to third parties.
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110. The facts and averments set forth in Plaintiffs’ Amended Complaint Counts V,
(Conversion vs. Mast), VI (Conversion vs. London) and VII (Civil Conspiracy vs. Witherow, Mast
and London), paragraphs 42 through 72, are incorporated herein by reference as though the same
were set forth herein at length verbatim. |

» 111. The facts and averments set forth in New Matter above, paragraphs 76 through 104, are
incorporated herein by reference as though the same were set forth herein at length verbatim.

112. Witherow believes and therefore avers that London and Mast are friends and have been
for a period of time.

113. London was a social acquaintance of Decedent during Decedent’s lifetime.

114. Witherow, at or about the times relevant to the Timber Agreement, had occasions, from
time to time, to have social contacts with London and members with of his family.

115. From such social contacts, London secured knowledge of Decedent’s death and the
need for funds to pay the expenses of Decedent’s Estate.

116. Witherow believes and therefore avers that at all times relevant hereto, London had
knowledge of Decedent’s ownership of the subject premises, the timbef thereon and the fact that
Decedent only owned a 50% interest in the same.

117. Prior to entering into the Timber Agreement, London' approached Witherow with
respect to timber owned by the Estate and suggested to her that it could be sold to raise funds and
that London knew an individual who would be interested in purchasing the timber.

118.  Prior to said Timber Agreement being executed, London advised Witherow in
response to an inquiry that she had the ;1uthority as Administrator to sell the timber of the Estate.

119. At London’s suggestion, Witherow showed London the general location of the timber

in which the Decedent had an ownership interest, specifically the subject premises.
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120. At all times relevant hereto, Witherow did not know the exact location or boundary
lines of the subject premises and did not represent the same to London or to Mast.

121. Prior to executing the Timber Agreement, Witherow, at no time met with or negbtiated
the agreement with David Mast or any other of his representatives except London.

122. Subsequent. to viewing the subject premises, London advised Witherow that Mast was
willing to purchase the Estate’s timber for a cash payment of $24,000.00 in advance with a two year
time period to remove the timber.

123. After viewing the subject premises as aforesaid, London subsequently met with
Witherow in the company of another individual whom Witherow did not know on or about April 19,
2002, and offered a Timber Agreement on behalf of Mast t/a David Mast & Son Logging in form
prepared by the Additional Defendants. The Timber Agreement so presented is Exhibit 2 aﬁached
hereto.

124. London represented the proposed sale price as fair and reasonable.

125. As a result of the foregoing, Witherow, on or about April 19, 2002, executed the
Timber Agreement and received $24,000.00 in cash from London on behalf of Mast.

126. "After receiving the $24,000.00, as aforesaid, Witherow asked London if there was a
fee due London and he responded that the standard commission was 10% or $2,400.00.

127. As a result of London’s response, Witherow immediately returned to London the sum
of $2,400.00.

128. Within a few days after April 19, 2002, Witherow delivered the Timber Agreement
and the cash to the Estate’s lawyer, John Sughrue, and reviewed with him the transaction.

129. At said conference, Witherow was advised by said attorney that the written Timber

Agreement was deficient in that it failed to identify the timber being purchased, specify the real
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property upon which the tirﬁber stood and the extent of the Decedent’s ownership, specifically 50%
of the undivided whole.

130. At all times relevant hereto, Witherow intended, and in fact, by said Timber
Agreement, sold only the Decedent’s Estate’s interest in the subject timber and believed that
London knew that the Decedent only ovx;ned a 50% undivided interest.

131. At or about the same time as Witherow’s conference with Sughrue, Sughrue called
London as agent and/or broker of the transaction, communicated to him the deficiencies or
ambiguities of the written Timber Agreement prepared by him, confirmed to him that the Estate
only owned a 50% interest in thé timber, that no timber should be cut in any event unless London
and Mast secured the consent of the Plaintiffs and that he, London, should immediately
communicate those facts to Mast.

132. Under the facts and circumstances of the case, London was obligated to communicate
to Mast if he had not already done so, the fact that Mast had only pufchased a 50% interest in the
timber.

133. Witherow believes and therefore avers that at the very least, London in fact, after
receiving Sughrue’s phone call, did inform Mast of the extent of the Decedent’s interest in the
timber and the fact of unsigned co-owners.

134. In the alternative, if London did not communicate such information to Mast, his failure
to do so was a breach of his duty as agent of Mast and/or as a broker in th;: matter.

135. In the alternative, if London failed or refused to communicate said information to
Mast, he did so in order to protect his fees in the transaction. |

136. Witherow believes and therefore avers that Mast either knew or should have known

prior to cutting the timber that Witherow had only sold him a 50% interest in the timber and that
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notwithstanding that knowledge, chose for pecuniary gain, to nevertheless, cut the timber in reckless
disregard of the rights and ownership of the Plaintiffs.

137. In the alternative, Mast and London should have known, in advance of cutting the
timber, by the exercise of due care and inspection of public records, that the Decedent’s Estate
owned only a 50% interest in the timber and that the remaining 50% was owhed equally by the
Plaintiffs.

138. The failure of Mast and London and/or their agents to exercise such due care by
inspecting the public records, or communicating with Witherow, constituted negligence and was the
direct cause of the timber being cut and removed in violation of the law and Plaintiffs’ rights.

139.  As a result of the Additional Defendants breach of duty, reckless disregard and
negligence as aforesaid, Additional Defendants unlawfully cut, removed and sold or caused to be
cut, removed and sold unlawfully, Plaintiffs’ timber on the subject premises.

140. In the alternative, as a result of Mast and London’s knowledge of tﬁe timber ownership
as aforesaid, Mast willfully, intentionally and maliciously cut and removed the timber without the
consent of the Plaintiffs.

141. As a result of Additional Defendants actions as aforesaid, the Plaintiffs sustained
damages as more fully set forth in Plaintiffs’ Amended Complaint, all of which is incorporated
herein by reference.

142, If Plaintiffs establish the causes of action and damages as alleged in their Amended
Complaint, which allegatior:s Witherow admits and/or denies in part, as set fo;th in the pleadings,
said causes of action and the damages arising therefrom were caused solely by the willful,

intentional, negligent or reckless and careless acts of the Additional Defendants, individually,

21



jointly and severally, their agents, servants, partners, officers and/or‘ employees for the reasons set
forth in this Count I.

143. As a result of the aforesaid actions and/or omissions of the Additional Defendants,
individually and jointly and the damages to Plaintiffs arising therefrom, Additional Defendants,'
Mast and London, are solely liable either individually and/or jointly and severally to Plaintiffs for
‘the harm and damages Plaintiffs have sustained.

144. If, as a result of the allegations contained in Plaintiffs’ Amended Complaint, Witherow
is determined to be liable to Plaintiffs for all or any part of the damages Plaintiffs have sustained, a
liability which Witherow denies, the Additional Defendants, London and Mast, are the parties
primarily liable for such damages for the reasons set forth herein and are liable over to Witherow by
way of contribution and/or indemnification for all such damages as Witherow may be required to
pay to Plaintiffs.

WHEREFORE, Witherow respectfully moves the Honorable Court to determine or
adjudicate with respect to Witherow, both individually and as Administrator, the following relief:

1. To adjudicate that Witherow has no liability to the Plaintiffs, individually or
jointly, on the causes of action plead and to enter judgment in her favor and against

Plaintiffs;

2. In the event the Court adjudicates that the Plaintiffs have béen harmed and are
entitled to receive damages, to adjudicate that the Additional Defendants, Mast and/or
London, are solely liable on the Plaintiffs causes of action, that Witherow is not liable'and to
enter judgment in her favor and against the Plaintiffs and the Additional Defendants; or

3. In the alternative, if the Court determines that Witherow has liability to the

Plaintiffs, to adjudicate that the Additional Defendants, Mast and/or London, individually or
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jointly, are liable over to Witherow on the Plaintiffs causes of action; or, are Jointly or
severally liable with Witherow on the Plaintiffs causes of action and to entcr' judgment
accordingly, in her favor and against Additional Defendants, Mast and London, individually,
jointly and/or joiﬁtly and severally.

Count II

Ann Marie Witherow, Individually and Administrator, Plaintiff vs.
David Mast, Individually and t/a David Mast & Son Logging, Defendant

145. The facts and averments set forth in paragraphs 76 through 144 above are incorporated
herein by reference as though the same were set forth herein at length verbatim.

146. On or about April 19, 2002, Witherow entered into a Timber Agreement with Mast.

147. A condition precedent to said contract or to Mast’s purchase of the timber and right or
license to cut and remove it was that Mast secure an independent égreement from Plaintiffs,
Swistock and Bodle, for lthe purchase of Plaintiffs’ 50% interest in the said timber.

148. That Mast knew or should have known of the condition of said sale for the reasons set
forth in this Answer and New Matter, all of which are incorporated herein by reference.

149. Notwithstanding such condition, Mast entered the premises, cut, removed and sold the
timber without securing the necessary agreement of the Plaintiffs.

150. The value of the timber removed was as set forth in Plaintiffs’ Amended Complaint,
the sum of $108,753.00. |

151. As a result of Mast’s conduct as aforesaid, Mast breach‘ed the Timber Agreement
between the parties.

WHEREFORE, Witherow moves the Honorable Court to enteLr judgment in her favor and
against Mast in amount of the fair market value of the timber wrongfully removed, specifically the

sum of $54,377.00 together with interest at the legal rate and costs of this action taxed to Mast.
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Count I
Ann Marie Witherow, Individually and as Administrator, Plaintiff, vs.
David Mast, Individually and t/a David Mast & Son, Logging, Defendant

152. The facts and averments set forth in paragraphs 76 through 151 above are incorporated
herein by reference as though the same were set forth herein at length verbatim.

153. If it is determined that the Pennsylvania Statutes, 68 P.S. §115 and §116 prohibit
Witherow and Mast from entering into the Timber Agreement, the Timber Ag;eement is illegal.

154. Witherow did not know or believe at the time she entered into the Timber Agreemeht
that the Agreement violated such statutes.

155. Mast did not know or believe at the time he entered into the Timber Agreement that it
violated such statutes. |

156. At the time Witherow entered into the Timber Agreement, she believed that Mast
would secure a separate agreement with Plaintiffs prior to cutting the timber.

157. In the alternative, if it is found that Mast did not know and should not have known that
Plaintiffs owned 50% of the timber at the time Mast entered into the Timber Agreement or prior to
cutting the timber, Mast mistakenly believed that Witherow was the sole owner of the property.

158. The Timber Agreement between Witherow and Mast was illegal, or in the alternative,
made under a mistaken belief of fact and law and is therefore void or vqidable.

WHEREFORE, Witherow moves the Honorable Court to declare the aforesaid Timber
Agreement invalid, void and unenforceable and to enter judgment in her favor and against Mast on

all contract claims.
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Count IV
Ann Marie Witherow, Individually and as Administrator, Plaintiff, vs.
David Mast, Individually and t/a David Mast & Son, Logging, Defendant

In the altemétive, and in the event it is determined that the Timber Agreement between
Witherow and Mast is in fact void or invalid in whole or in part, Witherow makes a claim against
Mast upon a quasi-contract cause of action, whereof the following is a statement:

159. The facts apd averments set forth in paragraphs 76 through i58 above are incorporated
herein by reference as though the same were set forth herein at length verbatim.

160. Witherow was, at all times relevant hereto, the owner of 50% of the timber located on
the subject premises.

161. Mast entered the subject premises, cut, transported and removed timber from the
subject premises and on information and belief, ultimately sold the timber for value.

162. Mast, by his conduct as aforesaid, wrongfully converted the timber and removed it

from the subject premises.

163. In the alternative, Mast removed said timber as aforesaid under a mistaken belief of
fact and/or law.

164. As a result of Mast’s conduct as aforesaid, Mast received an economic benefit,
specifically, either the utilization of said timber or money for the sale thereof.

165. Witherow believes and therefore avers based on the appraisal set forth in Plaintiffs’
Amended Complaint that the timber removed, as aforesaid, had a total fair market value of
$108,753.00 and that therefore her 50% undivided interest had a value of $54,377.00.

166. Witherow believes and therefore avers upon information received that the customary
and ordinary value to the landowner of such cut timber is equal to 50% of the fair market value of

the landowner’s interest in the timber, which in this case would be approximately $27,188.00.
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167. That upon removal of the timber as aforesaid, Witherow reasonably expected to be
paid for the fair market value of her timber.

168. At the time of removing the timber as aforesaid, Mast reasonably expected to pay for
the timber.

169. That the fair and reasonable value of the timber so removed for which Mast should pay
15 $27,188.00.

170. Under the facts and circumstances of this case, Mast has a duty to pay for the timber he

removed.

171. Under the circumstances of this case, it would be unconscionable for Mast not to pay
for the benefit received.

172. In the absence of a valid contract, express or implied in fact,.it is fair and just that Mast
compensate Witherow fo.r the benefit he received.

WHEREFORE, Witherow moves the Hoﬁorable Court to entef a judgment in her favor and
against Mast in the amount of $27,188.00 together with interest at the legal rate with costs of this
action taxed to the Mast.

Respectfully submitted:

A

Gohn Sughrue, Attorney fo@d’ on behalf of
Ann-Marie Witherow, individually and as
Administrator of the Estate of Gerald Witherow
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VERIFICATION

I, Attorney for Defendant, Ann Marie Witherow, state that I am acquainted with the facts set
forth in the foregoing Answer and New Matter and that the same are true and correct to the best of
my knowledge, information, and belief. I further state that this verification is made subject to the
penalties of 18 Pa.C.S. §4904 relating to unsworn falsification to authorities; and that in furtherance
of judicial expedience, because the client is unavailable to meet with counsel, review the pleading
and execute a Verification in time to file this pleading under the significant time constraints
imposed by the Rules of Court. I am making this verification in order to comply with the Court
Rules and to expedite fhe pleading. Defendant/Witherow and I reserve the right to amend this
pleading after it is reviewed by Defendant/Witherow, if counsel made an error in drafting the

pleading. A Verification executed by the Defendant/Witherow will be filed in due course.

Date: April 2 g, 2005 ,\Z YK ;
Jo ughrue, Attorney faor ghd on behalf of

Marie Witherow, individually and as
Administrator of the Estate of Gerald Witherow
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Made the —. second ... duy of —— September ———— 5 b the year

Nineteen hundred. and. forty seven (194,7) _ _.

=) .
meﬁmmeHﬁ George E. Erhard and Laurn N. Erhard, his wife, of the
- Township of Knox, County of Clearfield and State of Pennsylvania, .

hereinafter called the grantor%, partieo of the flrst part, snd——_——

—g

o
Gerald Q. Witherow, of the Township of Pike, County of Clearfield end
State of Pennsylvania, and Raymond S. TFleck, of the Township of Boggs,
County of Clearfield and State of Pennsylvania, as tenamts in common,

hereinafter called the grantess, parties of the second part, '

. @Eﬁﬁﬂu@ﬂﬁﬂ?ﬁhq That in consideration of /6&0. 00) : .5'. A 4 qukeJ

~—Bollars,

in hand paid, the receipt whereof is harcby acknowledged, the said grantors do
hereby grant and convey to the said grantce s, their helrs and assigns,-——
All those two certain tracts or parcels of land situate formerly

in the Township of Jorden, now in the Township of Knox, County of ~

Clearfieid and State of Pennsylvania, bounded and described as follows:

THE FiRST THEREOQF: nginning ﬁt a hemlock in line of
land of Christian Neff; thence south forty (40) degrees east onev
hundred (100) perches to a sugar; thence south fifty (50) degrees

wes3 by land conveyed to I. McKec one hundred and sii (106) perches to
a beech; thence north forty (40) degrees west one.hundred (100)p§rches
to pile of utone thence north fifty (50) degfes"édst”bi;féﬁd_gme:TT“
Kloninger oné hundred and six (106) perches to the place of beginning.
Conteining sixty two (62) acres and-eighty four (84) perches and

allowence of. six (6%) per cent for roads. -

BEING the same premicses which Horatio Wilkes, by deed
dated In the year 1840, recorded at Clearfield gn Februaery 7, lBhO
in Deed Book G, page 413, granted and conveyed to George Erhard' and

the said George Irhard, did by frticle of Agreement dated the 1st day

of Cctober, A, D, 1875, recorded at Clearfield in Miscellaneous Book

EXHMIBIT 1



, page LO3, agree to sell said land unto David Erhard upon certain
conditions which were subsequently performed, and the said David
Erhard did thereafter, to wit: on the 12th day of July, A, D,
1895, die testate and by his will dated the 2nd day of November,
1880, recorded at Clearfield in Will Book E, page 174, in Item -
Tive, devise the said land to his widow, Jennie D, Erhard for ana
during her life apnd thereafter to George Erhard, the present owner.
And the heirs of George Erhard, deceased; did by deed dated the °
1lith day of Novenber, 1899, recorded at Clearfield in Deed Book

No. 109, page 3, grant and convey the sald premises to Jemnie D. Erihmrd
the executrix af the said David Erhard. And the said Tennie Erhard
having ‘died on the 1lst day of November, 1901, title to saild land
vested in George Erhard, the present grantor, by reason of provision .
five in the wlll above mentioned. -

THE SECOND THEREOF: Also situate in the Township of "
Jordan and being particularly that portion of land beingtbetween the -
original line to the resurvey along line of resurvey to meadow as

i1t existed in 1883, thence west to corner of land now or formerly

of Robert Witherow. Containing ten (10) acres, more or less, and
being a part of a larger survey in the noame of Christian Nerf.
—————— BEING the same premises which Louis Erhard and others

by -Quit-Claim Deed dated the 3rad day of February, 1883, recorded

at Clearfield in Deed Book No. 54, page 533, conveyed to George '
Erhard, who by agreement dated as heretofore stated and by subsequent
conveyances as heretofore recited caused the same to vest-il ‘the -
persons through whom title vested in George L. Erhard, the present
grantor, .all as heretofore recited

. - --~~ The foregoing two parcels”are'contiguous'iﬁ looation;;and
combined represent an area of seventy five (75) aores of land A

——————_ EXCEPTING AND RESERVING, however, unto Hazeénm H.' Owens, '
for a period of two years from April_lﬁ,vlf}lﬂ, all of the timber of |
every ‘kind and character eight inches or more in diameter one  foot
from the ground; together with the right of ingress, egress -and .
regress, in, over and upon said parcel of land Tor “the purpose™or™
cutting, pealing, skidding and removing such timber and bark, with™
the right to construct such roads over the Premises hereby conveyed
within such period of two years as may be nmedessary to remove “such -
timber and including the right to erect and maintain
the menufacturing of the timber into lumber, with the right to remov
the saw mill and appurtenances thercto and other ‘improvements placed
upon the ground by Hazen H. Owens at or before the expiration of suo
two year period. Any timber not cut down and remuved from the
premises within the said period of two vears from April 15, 947, -
and all timber which was not elght inches or mors in diameter one "foot

above the ground on April 15, 1947, shall be the property of the present
granteeg. :

.,
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;:Q@ the said-grantor g - «do - hereby W&-(IIQHE —specibelly .

the property

hereoy conveyed,

o

Jﬂﬁ L&,@uﬁﬁﬂﬂﬂ? Eﬁq@’n @@ﬂpﬂ?mﬂ?ﬂﬂﬁz said grantors have hereunto set thelr hands

and sealS the day and i yoar Jirst above written.

S, Sealud: andy Belipered;
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CI.EARFIELD

Gonmatyy ot

On this, the 3 Jday of September

the undersigned officer, personally appeared George E. Erhard and Laurae N. Erhard,

his wife,

=

1947, before me Paul Heist Justice of the

known to me (or satisfaciorily proven)to be the person g whose names aye subscribed 10 the within

instrument, and acknowledged that tRey executed the same for the purpose therein contained.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

My\\SSION EX

W S apy T 19585

k)

) "rlll'l' hﬂ)i‘ Ul b!fﬂ’,u thatsthe precise address of the g"ra,ntee s herein is
Oldnta, Pa.’ and Weﬁ?‘Decatur, Pa. respectively.

e .
-. .
.
Vil d d

Justice of the Peace




and

LAURA N. FRHARD, his

wife

GEORGE E. ERHAF

. g
- ] Q- g g 3
8‘%8 %m é .
s EHE . S B
aa I s * ] ﬁl
Jae vz
Jas - k
o A
i)
gL -
7

Moj} '4 u;ovv' . s

aa)

),K))Q-(\) on this LT dayof: T YD 19 e
in the Recorders Office of said Coundy
in DEED Rook__5:7" ol PAGE i e
. Grven under my hand and seal of the savd.office
the date above written.

RECORDER.

CLEARFIELD, Pa.




DAVID MAST ﬁ;%
& SON LOGGING ==
" Rte.1,Box 172-B
Luthersburg, PA 15848

TIMBER SALE AGREEMENT

________________-—-———-——

Made and entered into this day
between Landowner: ............

and Contractor: ,
into contract to buy ’rlmber as to the folIowrng agreement

..;-;—-._

T S
Contractor agrees to pay .= .! et N m’fm"

The Contractor shall be responsible for any damage occurring beyond the hmlts of the sale area
being caused by his operations, including severe deterioration of the acces_s roads on the trmber sale
area. Reparatron of damages shall be made as soon as practicable. R

The Landowner guarantees tltle to the said timber and will defend it at hrs em_'pense agamst any'} ‘
and alI clalms for taxes, mortgages, contracts and any other encumbrances i ST .

the area covered by this contract.

Small wood products, pulpwood flrewood etc. from timber sale area onIy, may be removed
by the Contractor as part of his normal operations. At the completion of operations, all wood lef .
the saIe area shail be the property of the Landowner for. hls personal use. and dlsposal

LANDOWNER: .........c. .
CONTRACTOR: . tesd.. £ Akl i

. L i A4 §
T en N os e
S ki LA,

Other specifications: 7

Witness"l..-

Wltness
EXHIBIT 2
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CERTIFICATE OF SERVICE

AND NOW, I do hereby certify that oh April 9%2005, I caused a true and correct copy of
Defendant/Witherow’s Answer and New Matter to be served on the following and in the manner

indicated below:;

By United States Mail, First Class, Postage Prepaid
Addressed as Follows: } '

Mr. Theron Noble, Esq. John R. Carfley, Esq. Ms. Toni Cherry
Attorney for Plaintiffs Attorney for Olan L. London Attorney for David Mast
301 E. Pine St. PO Box 249 " PO Box 505

Clearfield, PA 16830 Philipsburg, PA 16866 DuBois, PA 15801

Date: April % 2005 %L%Q’

John Bughrue, Attorney fof and on behalf of
arie Witherow, individually and as
Administrator of the Estate of Gerald Witherow
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IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,
V.
DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and
ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

DEFENDANT.

No. 04-___2032 -CD

In Equity and at Law

Type of Pleading:

REPLY TO NEW MATTER OF

DEFENDANT WITHEROW

Filed By:

Plaintiff

Counsel of Record:

Theron G. Noble, Esquire
Ferraraccio & Noble

301 East Pine Street
Clearfield, PA 16830
(814:-375-2221

PALD.#: 55942

FlL.EDC‘f

M3 3 Ology
MAY 09 2005

William A, Shaw

Prothonotary/Clerk of Courtg



IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY,
PENNSYLVANIA
(CIVIL DIVISION)

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,
No. 04-_ 02032 -CD
V.
In Equity and at Law
DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

(AN NP R WP N N W S N i v

DEFENDANTS.

PLAINTIFFS’ REPLY TO NEW MATTER OF DEFENDANT WITHEROW

AND NOW, comes the Plaintiffs, James W. Swistock and Ronald R. Bodle, by
and through their counsel of record, Theron G. Noble, Esquire, of Ferraraccio &
Noble, who avers as follows as their REPLY TO NEW MATTER OF DEFENDANT
WITHEROW:

76. After reasonable investigation the same can not be admitted nor denied. Plaintiffs
demand strict proof of the same at time of trial.

77. Said agreement speaks for itself, as such no response is deemed necessary.
78. Said agreement speaks for itself, as such no response is deemed necessary.
79. Said agreement speaks for itself, as such no response is deemed necessary.

80. After reasonable investigation the same can not be admitted nor denied. Plaintiffs
demand strict proof of the same at time of trial.

81. Admitted, in part, Denied, in part. It is admitted that the timber at issue was the
timber standing on the premises as herein identified. To the extent that such averment
could be construed that neither Plaintiffs had an interest in said timber or premises the
same is strictly denied. Further, to the extent such averment calls for response as to
whether a one half interest in said timber was contemplated in said agreement, the same
can not either admitted or denied and strict proof of the same is demanded at time of trial.



82. After reasonable investigation the same can not be admitted nor denied. Plaintiffs
demand strict proof of the same at time of trial.

83. Admitted.

84. Admitted.

85. Admitted.

86. Admitted.

87. Admitted. By way of further response, it is noted that the same is customary
assuming that the seller of the #imber is a willing seller and desires for the timber to be
removed.

88. Admitted.

89. Admitted.

90. Admitted.

91. After reasonable investigation the same can not be admitted nor denied. Plaintiffs
demand strict proof of the same at time of trial.

92. Admitted, in part, Denied in part. It is Admitted that timber was removed, more
specifically harvested by Defendant Mast. As to whether Defendant Witherow knew the
value of said timber, after reasonable investigation the same can not be admitted nor
denied. Plaintiffs demand strict proof of the same at time of trial.

93. Assuming that said Defendant was a willing seller, Admitted.

94. Denied. Although under the facts and circumstances it does appear that if Plaintiffs
were willing sellers the same is accurate, however, neither Plaintiff was a willing seller or
desired the timber to be harvested, as such the same is DENIED and strict proof is
demanded at time of trial.

95. Admitted.

96. After reasonable investigation the same can not be admitted nor denied. Plaintiffs
demand strict proof of the same at time of trial.

97. Admitted.

98. After reasonable investigation the same can not be admitted nor denied. Plaintiffs
demand strict proof of the same at time of trial.



99. After reasonable investigation the same can not be admitted nor denied. Plaintiffs
demand strict proof of the same at time of trial.

100. After reasonable investigation the same can not be admitted nor denied. Plaintiffs
demand strict proof of the same at time of trial.

101. After reasonable investigation the same can not be admitted nor denied. Plaintiffs
demand strict proof of the same at time of trial.

102. After reasonable investigation the same can not be admitted nor denied. Plaintiffs
demand strict proof of the same at time of trial.

103. After reasonable investigation the same can not be admitted nor denied. Plaintiffs
demand strict proof of the same at time of trial.

104. Admitted.

WHEREFORE, Plaintiffs request that judgment be entered in their favor as
requested in their CIVIL COMPLAINT.

105 - 172. Plaintiffs believe that these averments are directed at other parties in this case
and as such no response is necessary from Plaintiff.

WHEREFORE, Plaintiffs request that judgment be entered in their favor as
requested in their CIVIL COMPLAINT.

Respectfully Submitted,

"Weron GG @;le, Esquire
Attorney for Plaintiffs
Ferraraccio & Noble

301 East Pine Street
Clearfield, PA 16830
(814)-375-2221

PA I.D. No.: 55942




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY,

PENNSYLVANIA
(CIVIL DIVISION)
JAMES W. SWISTOCK, an adult individual, )
and RONALD R. BODLE, an adult individual, )
)
PLAINTIFFS, )
) No. 04- 02032 -CD
V. )
) In Equity and at Law
DAVID MAST, an adult individual, )
OLIN L. LONDON, an adult individuai, and )
ANN MARIE WITHEROW, individually and )
as Administrator of the Estate of Gerald Witherow, )
)
DEFENDANTS. )
VERIFICATION

I, Ronald R. Bodle, Plaintiff, do hereby swear and affirm that I have read the
foregoing REPLY TO NEW MATTER OF DEFENDANT WITHEROW and that the
averments therein contained are true and correct to the best of my knowledge, information
and belief. Furthermore, I am over the age of 18 years of age and give this unsworn
statement knowing it is to authorities and subject to the penalties of 18 Pa.C.S.A. 4901.

So made this (&~ dayof 4/ , 2005.

By,

<~ Ronald R. Bodle, Plaintiff



IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY,

PENNSYLVANIA
(CIVIL DIVISION)
JAMES W. SWISTOCK, an adult individual, )
and RONALD R. BODLE, an adult individual, )
: )
PLAINTIFFS, )
) No. 04- 02032 -CD
v. )
) In Equity and at Law
DAVID MAST, an adult individual, )
OLIN L. LONDON, an adult individual, and )
ANN MARIE WITHEROW, individually and )
as Administrator of the Estate of Gerald Witherow, )
)
DEFENDANTS. )
VERIFICATION

I, James W. Swistock, Plaintiff, do hereby swear and affirm that I have read the
foregoing REPLY TO NEW MATTER OF DEFENDANT WITHEROW and that the
averments therein contained are true and correct to the best of my knowledge, information
and belief. Furthermore, I am over the age of 18 years of age and give this unsworn
statement knowing it is to authorities and subject to the penalties of 18 Pa.C.S.A. 4901.

So made this Lj}\, day of A 0(9 , 2005.

By,

Jhmes W. Swistock, Plaintiff




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY,
PENNSYLVANIA
(CIVIL DIVISION)

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,
PLAINTIFFS,
No. 04- 02032 -CD
V.
In Equity and at Law

DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

e S N N N N N N N N N N

DEFENDANTS.

PLAINTIFFS’ CERTIFICATE OF SERVICE

I, Theron G. Noble, Esquire of Ferraraccio & Noble, counsel for Plaintiffs, does
hereby certify this (Q day of May, 2005, that I did send a true and correct copy of
Plaintiffs’ REPLY TO NEW MATTER OF DEFENDANT WITHEROW to the below
indicated persons, being all counsels of record, via United States Mail, first class, postage
prepaid.

John R. Carfley, Esquire Toni M. Cherry, Esquire John Sughrue, Esquire
Counsel for Defendant London Counsel for Defendant Mast Counsel for Defendant Witherow
P.O. Box 249 P.O. Box 505 23 N. 2nd Street
Philips burg, PA 16866 DuBois, PA 15801 Clearfield, PA 16830

Respectfully Submitted,

T i

Aheror GANGble, Esquire

Attorney for Plaintiffs
Ferraraccio & Noble
301 East Pine Street
Clearfield, PA 16830
(814)-375-2221

PA L.D. No.: 55942




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

JAMES W. SWISTOCKZ an adult individual

and RONALD R. BODLE, an adult individual,

Plaintiffs,
Vs.
DAVID MAST, an adult individual,

OLAN L. LONDON, an adult individual, and
ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow, ) MAST

Defendants,

VS.

ANN MARIE WITHEROW, individually and as
Administrator of the Estate of Gerald Witherow,

Additional Defendants,
VS.
DAVID MAST, individually and t/a
DAVID MAST & SON LOGGING, and
OLAN L. LONDON, individually,

Additional Defendants

) No. 04 - 2032 C.D.

)

) In Equity and at Law

)

) Type of Pleading: PRELIMINARY
) OBJECTIONS OF DEFENDANT,
) DAVID MAST, TO PLAINTIFFS’
) AMENDED COMPLAINT

)
) Filed on Behalf of: Defendant, DAVID

)

) Counsel of Record for this Party:
)

) TONI M. CHERRY, ESQ.

) Supreme Court No.: 30205
)

) GLEASON, CHERRY AND
) CHERRY, L.L.P.

) Attorneys at Law

) P.O.Box 1

) One North Franklin Street

) DuBois, PA 15801

(814) 371-5800

N’ N’ N e’ N N

FiLED
B e ogzﬁ A"EFC‘*Q

William A Shaw
Prothonotary/Clerk of Courtg

oY




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

JAMES W. SWISTOCK, an adult individual
and RONALD R. BODLE, an adult individual,

Plaintiffs,
vS.

DAVID MAST, an adult individual,

OLAN L. LONDON, an adult individual, and
ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

No. 04 - 2032 C.D.

In Equity and at Law

. Defendants

ANN MARIE WITHEROW, individually and as
Administrator of the Estate of Gerald Witherow,

Additional Defendants
Vs.
DAVID MAST, individually and t/a

DAVID MAST & SON LOGGING, and

)
)
)
)
)
)
)
)
)
)
)
)
)
)
VS. )
)
)
)
)
)
)
)
)
)
)
OLAN L. LONDON, individually, )
)

)

Additional Defendants

PRELIMINARY OBJECTIONS OF DEFENDANT,
DAVID MAST, TO PLAINTIFFS’ AMENDED COMPLAINT

Defendant, David Mast, by his undersigned attorneys, GLEASON, CHERRY AND

CHERRY, L.L.P., preliminarily objects to Plaintiffs’ Amended Complaint as follows:




I. Preliminary Objection to Inclusion of Scandalous and
Impertinent Matter Pursuant to Pa. R.C.P. 1028(a)(2)

1. Plaintiffs’ Amended Complaint alleges causes of action against Defendant, David
Mast, for damages on the grounds that Defendant, David Mast, cut timber belonging to the
Plaintiffs without the permission of the Plaintiffs.

2. Count VII of Plaintiffs’ Amended Complaint allegedly sets forth an action at law for
civil conspiracy against Defendants Witherow, Mast and London.

3. In order to state a cause of action for civil conspiracy under Pennsylvania law, a
complaint must allege the existence of all elements necessary to such a cause of action. Baker
v. Rangos, 229 Pa.Super. 333, 351, 324 A.2d 498, 506 (1974).

4. A cause of action for conspiracy requires: (1) a combination of two or more persons
acting with a common purpose to do an unlawful act or to do a lawful act by unlawful means or
for an unlawful purpose; (2) an overt act done in pursuance of the common purpose; and (3)
actual legal damage.

5. Plaintiffs’ Amended Complaint must allege facts which, if proven, will support an

inference of combination and intent. See Baker v. Rangos, 229 Pa.Super. 333, 324 A.2d 498
(1974).
6. Paragraph 64 under Count VII of Plaintiffs’ Amended Complaint alleges that:

That upon information and belief, Defendant Mast has in the past
acted in a pattern consistent with the actions herein, namely by
securing the permission of one co-tenant, while he knows of other
co-tenants’ interests and proceeding to cut, harvest and remove timber,
so as to defeat, without consent and without compensation, the other
co-tenants’ interest in the timber.




7. Paragraph 69 in Count VII of Plaintiffs’ Amended Complaint alleges that:
That by transferring the sum of $24,000 in cash, which upon
information and belief, was done without the necessary reporting
requirements prescribed by State and Federal laws, Defendants Witherow,
London and Mast also facilitated the conspiracy by other unlawful means
relating to violations of numerous money laundering statutes.

8. That the allegations set forth in Paragraphs 64 and 69 are unnecessary allegations
that bear cruelly on the moral character of David Mast; are contrary to good manners;
unbecoming to the dignity of the Court and charge David Mast with crimes or violations not
necessary to be shown in this action and are therefore scandalous.

9. The allegations set forth in Paragraphs 64 and 69 are irrelevant, immaterial and
inappropriate to the cause of action asserted in Plaintiffs’ Amended Complaint against
Defendant, David Mast, are in violation of the pleading requirements of Pa. R.C.P. 1019 and,
accordingly, are impertinent.

WHEREFORE, Defendant, David Mast, requests that Paragraphs 64 and 69 of

Plaintiffs’ Amended Complaint be stricken.

II. Preliminary Objection to Count VII of Plaintiffs’ Amended
Complaint Raising Insufficient Specificity Pursuant to Pa. R.C.P. 1028(a)(3)

10. Paragraph 69 of Plaintiffs’ Amended Complaint alleges that Defendant Mast did not
comply with State and Federal laws and “facilitated the conspiracy by other unlawful means
relating to violations of numerous money laundering statutes.”

11. That Pa. R.C.P. 1019(a) requires that the materials facts on which a cause of action

is based be stated in a concise and summary form.




12. That Paragraph 69 fails to set forth with sufficient specificity in what way
Defendant Mast violated State and Federal laws; what State and Federal laws were violated and
what money laundering statutes were violated and how those statutes were violated by
Defendant Mast.

13. That Plaintiffs base their allegation that Defendant Mast is guilty of outrageous
conduct on the allegation set forth in Paragraph 69 but Paragraph 69 lacks sufficient specificity
to apprise Defendant Mast of the conduct of which he is being accused and upon which
Plaintiffs rely, to allow him to adequately prepare and assert defenses to Plaintiffs’ allegations,
and/or to identify and join any potentially responsible parties as additional defendants.

WHEREFORE, Defendant, David Mast, respectfully requests Your Honorable Court to
order Plaintiffs to more specifically plead the averments contained in Paragraph 69 of their
Amended Complaint.

Respectfully submitted,

GLEASON, CHERRY AND CHERRY, L.L.P.

Al

( Attomeys‘?or D fendant, DAVID MAST




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

JAMES W. SWISTOCK, an adult individual
and RONALD R. BODLE, an adult individual,

Plaintiffs,
VS.

DAVID MAST, an adult individual,

OLAN L. LONDON, an adult individual, and
ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

No. 04 - 2032 C.D.

In Equity and at Law

Defendants

ANN MARIE WITHEROW, individually and as
Administrator of the Estate of Gerald Witherow,

Additional Defendants
VS.
DAVID MAST, individually and t/a

DAVID MAST & SON LOGGING, and

)
)
)
)
)
)
)
)
)
)
)
)
)
)
VS. )
)
)
)
)
)
)
)
)
)
)
OLAN L. LONDON, individually, )
)

)

Additional Defendants

CERTIFICATE OF SERVICE

I hereby certify that on this 6™ day of May, 2005, a true and correct copy of the
Preliminary Objections of Defendant, David Mast, to Plaintiffs’ Amended Complaint was

served upon the following persons by mailing the same to them by United States First Class




Mail, Postage Prepaid, by depositing the same in the United States Post Office at DuBois,

Pennsylvania, addressed as follows:

THERON G. NOBLE, ESQ. JOHN R. CARFLEY, ESQ.
Ferraraccio & Noble Attorney at Law
Attorneys at Law P. O. Box 249

. 301 East Pine Street Philipsburg, PA 16866

Clearfield, PA 16830

JOHN SUGHRUE, ESQ.
Attorney at Law

23 North Second Street
Clearfield PA 16830

GLEASON, CHERRY AND CHERRY, L.L.P.

Dated: May 6, 2005

L Aptomeyé”fo’rb/zﬁ;daﬁt, DAVID MASY/




IN THE COURT OF CCMMON PLEAS OF CLEARFIELD COUNTY,I PENNSYLVANIA

CIVIL DIVISION

JAMES W. SWISTOCK, an adult individual
and RONALD R. BODLE, an adult individual
Plaintiffs

vs. . No. 04-02032-CD

DAVID MAST, an adult individual
OLAN L. LONDON, an adult individual,
and ANN MARIE WITHEROW, individually
and as Administrator of the Estate of
Gerald Witherow,
Defendants

VS.

ANN MARIE WITHEROW, individually and
. as Administrator of the Estate of Gerald
Witherow, and DAVID MAST, MELVIN MAST
and JOSEPH MAST, t/d/b/a DAVID MAST AND :
SONS LOGGING,

Additional Defendants

WRIT OF SUMMONS

To the Prothonotary:

P

\Ce}?
(&.— LIt
MAY ‘;1)6 2005 a

Wiliam A. Shaw
rothonotarle\erk of Courts

PLEASE issue writ of summons to join as an Additional Defendant, David Mast, Melvin

Mast and Joseph Mast, t/d/b/a David Mast and Sons Logging whose current address is Rte. 1,

Box 172-B, Luthersburg, PA 15848, pursuant to Rule 2253 of the Pennsylvania Rules of Civil

Procedure.

W RCL.

John RZ Carfley, Esq.

P. O. Box 249
Philipsburg, Pa., 16866
Attorney for Defendant
Olan L. London

Dated: May 13, 2005



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, \ ;

PENNSYLVANIA G

WRIT TO JOIN ADDITIONAL DEFENDANT

James W. Swistock and Ronald R. Bodle

Plaintiff(s)
Vs.
David Mast, Olan L. London, Ann Marie 2004-02032-CD
Witherow; :
Defendant(s)
Vs.

David Mast, Melvin Mast and Joseph Mast, t/d/b/a
David Mast and Sons Logging
Additional Defendant(s)

To: David Mast, Melvin Mast and Joseph Mast, t/d/b/a David Mast and Sons Logging

You are notified that Olan L. London has joined you as an additional defendant in
this action, which you are required to defend.

Dated: May 16, 2005

Prothonotary

Filing Attorney: John R. Carfley, Esq.
PO Box 249
Philipsburg, PA 16866
(814) 342-5581



w IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

j JAMES W. SWISTOCK, an adult individual

} and RONALD R. BODLE, an adult individual
| Plaintiffs

|

vs. - No. 04-02032-CD

DAVID MAST, an adult individual

OLAN L. LONDON, an adult individual,

and ANN MARIE WITHEROW, individually
_ and as Administrator of the Estate of
; Gerald Witherow,

‘ Defendants F , L E D

i Vvs.
\ :
| ANN MARIE WITHEROW, individually and : EAY“LZ‘ Z 3?05
‘ as Administrator of the Estate of Gerald : W‘ilham’A. ShangJ
Witherow, and DAVID MAST, MELVIN MAST Prothonotary/Clerk of Coyrtg
1 and JOSEPH MAST, t/d/b/a DAVID MAST AND 2 e
{ SONS LOGGING, : T e
j Additional Defendants
PRAECIPE TO WITHDRAW AS COUNSEL
The undersigned counsel for Olan London, Defendant herein, respectfully requests as
follows:

i 1. In January, 2005, the undersigned counsel was retained to represent Olan London

1 in the above matter, and was paid a minimum retainer for such representation,
based on the assumption that London might be dismissed from the case in the
early stages of the litigation.

2. When it became apparent that the case against London would survive the
preliminary stages of litigation, a more realistic retainer was requested from the
client in order to cover the potential fees to be incurred in his defense.

3. Counsel is convinced that Defendant’s liability and exposure is minimal, but that

it will be necessary to engage in discovery in order to develop the case to a point




10.

10.

11.

where he can be removed from the matter by pre-trial motion in the form of a
Motion for Summary Judgment.

Despite the need to provide continued representation to develop this case, Olan
London has indicated that he will not pay additional monies for legal
representation in this matter.

Attempts have been made to expedite a settlement of the case, however, at
present, any hopes of settlement have been sidetracked.

The amount involved in the litigation exceeds $100,000 with allegations that the
removal of timber from property allegedly owned by the Defendants, Witherow
and the Plaintiffs as tenants in common was intentional, willful and deliberate.
The factual involvement of the Defendant London as an alleged agent for the
named Defendants msures that discovery, including depositions, interrogatories,
request for production of documents and requests for admissions will be
conducted before sufficient facts are made available to warrant the filing of
preliminary motions designed to remove or discharge London as a liable party.

It is estimated that attorney’s fees in this regard may exceed $7,500 if the matter
must eventually be submitted to a jury or the Court for disposition.

It is not only inequitable, but unrealistic, for any party to request an attorney to, in
effect, donate their legal services in a proceeding designed to protect a party from
monetary exposure.

It is believed, and therefore averred, that in the interest of fairness, counsel should
be permitted to withdraw at this stage of litigation so that thé Defendant can
secure alternate counsel or proceed pro se as he has indicated was his intent.
Counsel filed Preliminary Objections in an attempt to remove London as a party
defendant and, in addition, has filed all responsive pleadings as well as pleading
to join Ann Marie Witherow as an additional defendant.

Counsel has also protected London’s rights by filing a Writ of Summons directed



to David Mast, et al., to join these individuals as additional defendants with
liability over to London should he be found responsible for these alleged losses.
12. Counsel, for all intents and purposes, has done everything required at this stage of
the proceeding to protect the rights of the Defendant London and it is appropriate
at this time that counsel be permitted to withdraw if the Defendant London is
either unwilling or unable to bear the reasonable costs of his defense.
WHEREFORE, the undersigned counsel respectfully requests permission from the Court

to withdraw as counsel for Defendant, Olan London in the above matter.

QC/HK\E/( 2,
. Carfley, Esq.
%ox 249 / ﬂ

Philipsburg, Pa., 16866
Attorney for Defendant

Olan L. London

Dated: Ma-a 25 2005




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

JAMES W. SWISTOCK, an adult individual
and RONALD R. BODLE, an adult individual
Plaintiffs

vs. - No. 04-02032-CD

DAVID MAST, an adult individual
OLAN L. LONDON, an adult individual,
and ANN MARIE WITHEROW, individually
and as Administrator of the Estate of
Gerald Witherow,
Defendants

VS.

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald

Witherow, and DAVID MAST, MELVIN MAST
and JOSEPH MAST, t/d/b/a DAVID MAST AND :
SONS LOGGING,

Additional Defendants
RULE RETURNABLE
o
AND NOW, this ,5( day of M aM , 2005, upon consideration of the

we to Withdraw, it is hereby Ordered that a rule returnable is set for the Rk day of
(_& L g , 2005, at}0'00 o’clock & m. in Courtroom No. { of the Clearfield

County Courthouse.

FILED

JUN 012005

of 3
William A. Shaw
Prothonotary

U Emx YO h"r‘rﬁ (MC"‘\







IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

JAMES W. SWISTOCK, an adult individual
and RONALD R. BODLE, an adult individual,

Plaintiffs,
vS.
DAVID MAST, an adult individual,
OLAN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and
as Admunistrator of the Estate of Gerald Witherow,

No. 04 - 2032 C.D.

In Equity and at Law

Defendants
vSs.

ANN MARIE WITHEROW, individually and as
Administrator of the Estate of Gerald Witherow,

FQKQEP S

TR o

Wiliam A Shaw
prothonotary/Gierk of Courts

Additional Defendants
vS.
DAVID MAST, individually and t/a
DAVID MAST & SON LOGGING, and
OLAN L. LONDON, individually,

Additional Defendants

S N N S N N N N M S N N N N S N N N N N N S N N N N N N

ORDER

AND NOW, this é_l_ day of May, 2005, Defendant, DAVID MAST, having filed
Preliminary Objections to Plaintiffs’ Amended Complaint, an argument on said Preliminary
Objections is hereby scheduled for the > day of =) (A L , 2005, at

10 OO o’clock _&.M. in Courtroom No. 1 of the Clearfield County Courthouse, Second

Floor, Clearfield, Pennsylvania.
BY THE COURT,.

President Judge

\é

7




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

JAMES W. SWISTOCK, an adult individual
and RONALD R. BODLE, an adult individual
Plaintiffs

vs. . No. 04-02032-CD

DAVID MAST, an adult individual
OLAN L. LONDON, an adult individual,
and ANN MARIE WITHEROW, individually
and as Administrator of the Estate of
Gerald Witherow,
Defendants

VS.

ANN MARIE WITHEROW, individually and
as Admanistrator of the Estate of Gerald
Witherow, and DAVID MAST, MELVIN MAST
and JOSEPH MAST, t/d/b/a DAVID MAST AND
SONS LOGGING,

Additional Defendants

CERTIFICATE OF SERVICE

FILED “e
JUN 1 42005

William A. Shaw
Prothonotary/Clerk of Courtg

I hereby certify that [ forwarded a copy of the Praecipe to Withdraw as Counsel, by

regular mail, postage prepaid to the following attorneys and/or parties of record, on this

44 day of June, 2005.

Theron G Noble, Esq. Toni M. Cherry, Esq. John Su§hrue, Esq.
Ferraraccio & Noble P. O. Box 505 23 N. 2™ Street

301 East Pine Street DuBois, PA 15801 Clearfield, PA 16830
Clearfield, PA 16830 (Attorney for Mast) (Attorney for Witherow)

(Attorney for Plaintiffs)

Olan L. London
320 Stony Lonesome Road

Luthersburg, PA 15848 Q ,ZV/

ant, Olan L. London

. Carfley, Esg/, ID No/17621
Attorney for Defe

P. O. Box 249

Philipsburg, PA 16866



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

JAMES W. SWISTOCK, an adult individual,

and RONALD R. BODLE, an adult individual,
Plaintiffs

vs. _ : NO-04-2032-CD
DAVID MAST, an adult individual, OLIN LONDON,
an adult individual, and ANN MARIE WITHEROW,
individually and as Administrator of the Estate of
Gerald Witherow,
Defendants

ORDER
NOW, this 23" day of June, 2005, following argument on the Preliminary

Objections of Defendant David Mast to Plaintiffs’ Amended Complaint it is the ORDER of this
Court as follows:

1. The Preliminary Objection relative paragraph 69 of the Plaintiffs’ Amended
Complaint is granted. Paragraph 69 is hereby stricken.

2. The Preliminary Objection to paragraph 64 of the Plaintiffs’ Amended Complaint is
hereby denied.

3. Defendant David Mast shall file a Responsive Pleading to the Amended Complaint

in no more than twenty (20) days from this date.

BY THE COURT,

PLED e (A
?( UN 23%% C“‘i‘?ﬂ

President Judge
William A. Shaw

e
Prothonotary/Clerk of Cou}g Daod MS*VSOASLO
Melai m%pg&%

@ Soseph Mass
Rie. 1, Aoy 13-4
Lw#\&rsbw}l)ﬁ' 1584§




g

RN

-y

FILED

JUN 242005

Witliam A. Shaw
prothonotary/Clerk of Courts



COURT OF COMMON PLEAS OF CLEARFIELD COUNTY
PENNSYLVANIA

JAMES W. SWISTOCK, ET AL. CIVIL ACTION
(Plaintiff)

No. 2004-02032-CD

(Street Address)
Type of Case: (ivil

(City, State 2ZIP) Type of Pleading: Certification
of Address

Filed on Behalf of:
vs.
Defendant, Olan L. London
DAVID MAST, ET AL. (Plaintiff/Defendant)
(Defendant)

(Street Address)

(City, State ZIP)

John R. Carfley
(Filed by) _
P. 0. Box 249

Philipsburg, PA 16866

(Address)

814-342-5581
(Phone)

FILED =
tﬁm/fiéﬁgﬂ /W?(hfﬂﬁyl (St:péfure)

William A. Shaw
Prothonotary/Clerk of Courts




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

JAMES W. SWISTOCK, an adult individual
and RONALD R. BODLE, an adult individual
Plaintiffs

vs. ' © No. 04-02032-CD

DAVID MAST, an adult individual
OLAN L. LONDON, an adult individual,
and ANN MARIE WITHEROW, individually
and as Administrator of the Estate of
Gerald Witherow,
Defendants

VS.

ANN MARIE WITHEROW, individually and
as Administrator of the Estate of Gerald
Witherow, and DAVID MAST, MELVIN MAST
and JOSEPH MAST, t/d/b/a DAVID MAST AND
SONS LOGGING,

Additional Defendants

CERTIFICATION OF ADDRESS

I hereby certify that the precise mailing address of the Defendant, Olan L. London is 320

Qz/%

hn R. Carﬂey, Es
PA ID No. 17621
P. O. Box 249
Philipsburg, PA 16866

Stony Lonesome Road, Lutkersburg, PA 15848.

Dated: June 23, 2005



FILED

JUN 2 42005

William A, Shaw
Prothonotary/Clerk of Courtg



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

JAMES W. SWISTOCK and
RONALD R. BODLE

VS. : NO. 04-2032-CD
DAVID MAST, OLAN L. LONDON, and
ANN MARIE WITHERCW, ind. and

Administrator of the Estate of
Gerald Witherow

ORDER

NOW, this 23rd day of June, 2005, upon Praecipe to
withdraw as Counsel as requested by John R. Carfley, Esquire,
attorney of record for Olan L. London; Mr. London having failed
to appear for the proceeding and there being no objection to the
request to withdraw by counsel for any of the other parties
involved, it is therefore the ORDER of this Court that John R.
Carfley, Esquire, be and is hereby withdrawn as counsel for Olan
L. London.

BY THE COURT,

St ) s

President Judge

@
FILED @Ay
o@a /‘i’z&
JUN 2 42005 'fcﬁwr(;:

Wiliam A shew  CosT
Prothonotary/Clerk of Courts Su_?j\-\mg

d /YL(’.‘\)\"'\MQ_S'}. T&szp)\ MQ&; A WMoy
BRret, Boxr1-b 7o “WSWS%M%
Lovhars bu\ral PA 15848




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

JAMES W. SWISTOCK, an adult individual
and RONALD R. BODLE, an adult individual,

Plaintiffs,
Vs,

DAVID MAST, an adult individual,

OLAN L. LONDON, an adult individual, and
ANN MARIE WITHEROW, individually and

) No. 04 - 2032 C.D.

)
) In Equity and at Law

)

) Type of Pleading: ANSWER AND

) NEW MATTER OF DEFENDANT,
) DAVID MAST, TO PLAINTIFFS’
) AMENDED COMPLAINT

)
) Filed on Behalf of: Defendant, DAVID

as Administrator of the Estate of Gerald Witherow, ) MAST

Defendants,

VS.

ANN MARIE WITHEROW, individually and as
Administrator of the Estate of Gerald Witherow,

Additional Defendants,
VS.
DAVID MAST, individually and t/a
DAVID MAST & SON LOGGING, and
OLAN L. LONDON, individually,

Additional Defendants

)

) Counsel of Record for this Party:
)

) TONI M. CHERRY, ESQ.

) Supreme Court No.: 30205
)

) GLEASON, CHERRY AND
) CHERRY,L.L.P. '

) Attorneys at Law

) P.O.Box 1

) One North Franklin Street

) DuBois, PA 15801

(814) 371-5800

N e N N N N

FILED

JUL 082005

O/ 3130 [
William A. Shaw
Prothonotary/Clerk of Courts

Scenr +~ B




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

JAMES W. SWISTOCK, an adult individual
and RONALD R. BODLE, an adult individual,

Plaintiffs,
VS.

DAVID MAST, an adult individual,

OLAN L. LONDON, an adult individual, and
ANN MARIE WITHEROW, individually and
as Administrator of the Estate of Gerald Witherow,

Defendants

VS.

ANN MARIE WITHEROW, individually and as
Administrator of the Estate of Gerald Witherow,

Additional Defendants
Vs.
DAVID MAST, individually and t/a
DAVID MAST & SON LOGGING, and
OLAN L. LONDON, individually,

Additional Defendants

NOTICE TO PLEAD

No. 04 - 2032 C.D.

In Equity and at Law

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

YOU ARE HEREBY NOTIFIED TO PLEAD
TO THE WITHIN NEW MATTER WITHIN
TWENTY (20) DAYS FROM THE DATE OF
SERVICE HEREOF.

GLEASON, C

Attorneys for Défendant, DAVID M




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

JAMES W. SWISTOCK, an adult individual
and RONALD R. BODLE, an adult individual,

Plaintiffs,
vs.

DAVID MAST, an adult individual,

OLAN L. LONDON, an adult individual, and
ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

No. 04 - 2032 C.D.

In Equity and at Law

Defendants

ANN MARIE WITHEROW, individually and as
Administrator of the Estate of Gerald Witherow,

Additional Defendan‘ts
V8.
DAVID MAST, individually and t/a

DAVID MAST & SON LOGGING, and

)
)
)
)
)
)
)
)
)
)
)
)
)
)
vs. , )
)
)
)
)
)
)
)
)
)
)
OLAN L. LONDON, individually, )
)

)

Additional Defendants

ANSWER OF DEFENDANT, DAVID MAST, TO
AMENDED COMPLAINT

AND NOW, comes the Defendant, David Mast, t/d/b/a David Mast and Sons Logging,
by and through his attorneys, GLEASON, CHERRY AND CHERRY, L.L.P., and answers the
Amended Civil Complaint filed by Plaintiffs as follows:

The Parties:

1. ADMITTED.
2. ADMITTED.

3. ADMITTED.




4. ADMITTED in part and DENIED in part. It is DENIED that Defendant, OLAN L.
LONDON, resides at 320 Sloney Lonesome Road. All other aspects of Paragraph 4 are
ADMITTED. By way of further answer, Defendant, DAVID MAST, believes and therefore
avers that Defendant London resides at 320 Stony Lonesome Road, Luthersburg, Clearfield
County, Pennsylvania.

S. ADMITTED.

Background Information

6. ADMITTED.

7. ADMITTED.

8. DENIED as stated. By agreement dated April 19, 2002, Ann Witherow,
Administratrix of the Estate of Gerald Witherow, did convey all of the timber located upon the
premises described in Paragraph 6 of Plaintiffs’ Complaint to David Mast, t/d/a David Mast
and Sons Logging, in accordance with the terms of said “TIMBER SALE AGREEMENT”
attached to Plaintiffs’ Amended Complaint as Exhibit “A”.

9. DENIED as stated. By way of further answer, it is averred that on or around April 1,
2002, Defendant London approached Defendant Mast and advised him that a friend of
Defendant London had a tract of timber for sale. Defendant London then took the employees
of Defendant Mast to the subject premises and showed them the property lines. After
performing a timber cruise, Defendant Mast advised Defendant London that he would be
willing to pay the property owner $24,000.00 for the timber. Upon request of Defendant
London, Defendant Mast caused to be provided the Timber Sale Agreement, a copy of which is

attached to Plaintiffs’ Complaint as Exhibit “A”. On April 19, 2002, Defendant London




returned the contract to Defendant Mast and Defendant Mast did sign the same at that time in
the presence of Defendant London who signed as a witness. It is believed that Defendant
London was paid the sum of $2,400.00 by Defendant Witherow based on a reading of the
averments set forth in Defendant London’s Answer to Amended Complaint.

10. DENIED. On the contrary, the timbering operations performed by Defendant Mast
commenced on or about March 1, 2003, and finished on or about April 1, 2003, and at no time
during the timbering operations or at any time prior thereto did anyone advise Defendant Mast
that Defendant Witherow was not the sole owner of the premises nor did anyone attempt to
stop Defendant Mast from performing said timbering operations.

11. DENIED. Defendant Mast did not cut timber having a fair market value of
approximately $108,752.84. By way of further answer, it is averred that the fair market value
of timber cannot be determined by estimating diameter and board feet alone without
considering the cost to market timber and the expenses involved in harvesting timber, all of
which are taken into consideration when timber is purchased and which is purchased.
Consequently, Defendant_ Mast believes and therefore avers that he cut timber having a fair
market value of $24,000.00 and that is the sum that he paid.

12. DENIED, as after reasonable investigation, Defendant Mast is without knowledge
or information sufficient to form a belief as to the truth of this averment and proof thereof is
demanded at trial.

13. DENIED, as after reasonable investigation, Defendant Mast is without knowledge
or information sufficient to form a belief as to the truth of this averment and proof thereof is

demanded at trial.




14. DENIED, as after reasonable investigation, Defendant Mast is without knowledge
or information sufficient to form a belief as to the truth of this averment and proof thereof is
demanded at trial.

15. DENIED, as after reasonable investigation, Defendant Mast is without knowledge
or information sufficient to form a belief as to the truth of this averment and proof thereof is
demanded at trial.

16. DENIED, as after reasonable investigation, Defendant Mast is without knowledge
or information sufficient to form a belief as to the truth of this averment and strict proof of
same is required at trial.

17. DENIED, as after reasonable investigation, Defendant Mast is without knowledge
or information sufficient to form a belief as to the truth of this averment. However, by way of
further answer, it is averred that Defendant Mast made no effort to hide his timbering operation
nor was he advised by Defendant Witherow or by any other individual that Plaintiffs Swistock
and Bodle claimed an interest in said timber.

18. DENIED. After reasonable investigation, Defendant Mast is without knowledge or
information sufficient to form a belief as to whether Defendant Witherow at all relevant and
material times knew that the subject premises were not completely owned by the Estate of
Gerald Witherow because at no time did Defendant Witherow or anyone on her behalf ever
advise Defendant Mast that the subject premises were not completely owned by the Estate of
Gerald Witherow.

19. DENIED. On the contrary, at all times relevant and material hereto, Defendant

Mast believed that the subject premises were completely owned by the Estate of Gerald




Witherow and had no reason to believe otherwise as Defendant Witherow assured Defendant
Mast, through her signing of the contract by which she guaranteed title to the said timber that
the Estate of Gerald Witherow was the sole owner of the subject premises.

20. DENIED as after investigation, Defendant Mast is without knowledge or
information sufficient to form a belief as to the truth of this averment. By way of further
answer, it is averred that at no time did Defendant London ever advise Defendant Mast that the
subject premises were not completely owned by Defendant Witherow and/or the Estate of
Gerald Witherow.

21. DENIED. At no time did Defendant Witherow ever inform Defendant Mast that the
Estate of Gerald Witherow only owned a one-half interest in the subject premises. On the
contrary, at all times Defendant Mast believed that Defendant Witherow and/or the Estate of
Gerald Witherow had title to all of the timber on the subject premises because of her assertion
that she guaranteed title as set forth in the Timber Sales Agreement.

22. DENIED as after reasonable investigation, Defendant Mast is without sufficient
knowledge to attest to the truth or falsity of the averments contained in Paragraph 22 and strict

proof of same is required at trial.

Count I: In Equity
Request for an Accounting
v. Defendant Witherow
23. The Defendant Mast’s answers to Paragraphs 1 through 22 inclusive of the

foregoing Answer are incorporated herein by reference as fully as though set forth at length.




24. DENIED. It is averred that the averments of Paragraphs 24 are directed to a
defendant other than the answering Defendant and; consequently, no further response is
required from the Defendant Mast.

25. DENIED. It is averred that the averments of Paragraphs 25 are directed to a
defendant other than the answering Defendant and; consequently, no further response is
required from the Defendant Mast.

26. DENIED. It is averred that the averments of Paragraphs 26 are directed to a
defendant other than the answering Defendant and; consequently, no further response is
required from the Defendant Mast.

WHEREFORE, Defendant Mast requests that Count I of Plaintiffs’ Amended

Complaint be dismissed.

Count II: In Equity
Request for an Accounting
v. Defendant Mast
27. Defendant Mast incorporates herein by reference the answers set forth in Paragraphs
1 through 26 inclusive of the foregoing Answer as if the same were set forth at length herein.
28. DENIED as a conclusion of law to which no response is required. Insofar as a
response is required, it is DENIED that Plaintiffs have a clear and unambiguous right to one-
half of the timber that was on the subject premises at the time of the above-referenced
transaction as after reasonable investigation, Defendant is without sufficient knowledge to

attest to the truth or falsity of the averments set forth in Paragraph 28 and strict proof of same is

required at trial.




29. DENIED. Defendant Mast lawfully purchased the timber located on the subject
premises based on the representations he received that Defendant Witherow and/or the Estate
of Gerald Witherow were the owners of said timber.

30. DENIED. Defendant Mast purchased the timber from Defendant Witherow and/or
the Estate of Gerald Witherow based on her representations that she and/or the Estate of Gerald
Witherow were the owners of such timber and; accordingly, any accounting owed to the
Plaintiffs is owed by Defendant Witherow and/or the Estate of Gerald Witherow.

WHEREFORE, Defendant Mast respectfully requests Your Honorable Court to dismiss

Count II of Plaintiffs’ Amended Complaint.

Count III: In Equity
Request for Injunctive Relief
v. Defendants Mast and Witherow
31. Defendant Mast incorporates herein by reference the averments set forth in
Paragraphs 1 through 30 inclusive of this Answer as if the same were set forth at length herein.
32. DENIED. As the averments of Paragraph 32 are directed to a defendant other than
the answeringADefe«ndant, no response is required.
33. DENIED. As the averments set forth in Paragraph 33 are directed to a defendant
other than the answering Defendant, no response is required.
34. DENIED as a conclusion of law to which no response is required. Insofar as a
response is required, it is DENIED that Defendant Mast committed any act which constitutes

“conversion of the timber”. There are no proceeds remaining to Defendant Mast as a result of

his purchase of the timber on the subject premises.




35. DENIED as a conclusion of law to which no response is required. Insofar as a
response is required, Defendant avers that he is without sufficient knowledge to attest to the
truth or falsity of the averments set forth in Paragraph 35 and strict proof of same is required at
trial.

WHEREFORE, Defendant Mast respectfully requests that Count III of Plaintiffs’

Amended Complaint be dismissed as to him.

Count IV: At Law
Conversion
v. Defendant Witherow
36. Defendant Mast incorporates herein by reference the averments contained in
Paragraphs 1 through 35 inclusive of this Answer as if the same were set forth at length herein.
37. DENIED as the averments of Paragraph 37 are directed to a defendant other than
the answering Defendant, no response is required.
38. DENIED as the averments of Paragraph 38 are directed to a defendant other than
the answering Defendant, no response is required.
39. DENIED as the averments of Paragraph 39 are directed to a defendant other than
the answering Defendant, no response is required.
40. DENIED as the averments of Paragraph 40 are directed to a defendant other than
the answering Defendant, no response is required.
41. DENIED as the averments of Paragraph 41 are directed to a defendant other than

the answering Defendant, no response is required.




WHEREFORE, Defendant Mast respectfully requests that Count IV be dismissed.

Count V: At Law
Conversion
v. Defendant Mast

42. Defendant incorporates herein by reference the averments contained in Paragraphs 1
through 41 inclusive of this Answer as if the same were set forth at length herein.

43. DENIED as after reasonable investigation, Defendant Mast is without sufficient
knowledge to attest to the truth or falsity of the averments contained in Paragraphs 43 of
Plaintiffs’ Complaint and strict proof of same is required at trial.

44. DENIED as a conclusion of law to which no response is required. Insofar as a
response is required, it is DENIED that Defendant exercised any dominion or control over the
timber or proceeds from the sale therefrom in disregard of Plaintiffs’ ownership interests as
Defendant Mast entered into a timber agreement with Defendant Witherow in the belief that
Defendant Witherow and/or the Estate of Gerald Witherow were the owners of the timber that
was the subject of said agreement and upon the guarantee of Defendant Witherow and/or the
Estate of Gerald Witherow of their title to said timber and their promise to defend such title. At
no time prior to his removal of the timber did anyone advise Defendant Mast that Defendant
Witherow and/or the Estate of Gerald Witherow were not the sole owners of said timber.

45. DENIED as a conclusion of law to which no response is required. Insofar as an
answer is required, it is DENIED that the relevant section of the statute cited by the Plaintiffs

apply to Defendant Mast as said section speaks to matters involving co-tenants,




46. DENIED as a conclusion of law to which no response is required. Insofar as an
answer is required, it is DENIED that the relevant section of the statute cited by the Plaintiffs
apply to Defendant Mast as said section speaks to matters involving co-tenants.

47. DENIED as a conclusion of law to which no response is required. Insofar as an
answer is required, it is DENIED that the relevant section of the statute cited by the Plaintiffs
apply to Defendant Mast as said section speaks to matters involving co-tenants.

48. DENIED as a conclusion of law to which no response is required. Insofar as a
response is required, it is DENIED that Defendant Mast acted in any way which entitles
Plaintiffs to punitive damages as Defendant Mast entered into a contract with Defendant
Witherow based on the representation and guarantee of Defendant Witherow that she and/or the
Estate of Gerald Witherow were sole owners of the timber that was the subject of the
agreement attached to Plaintiffs’ Complaint as Exhibit “A”.

WHEREFORE, Defendant Mast respectfully requests that Count V be dismissed.

Count VI: At Law
Conversion
v. Defendant London
49. Defendant incorporates herein by reference the averments set forth in Paragraphs 1
through 48 inclusive of this Answer as if the same were set forth at length herein.
50. DENIED. As the averments of Paragraph 50 are directed to a defendant other than
the answering Defendant, no response is required.
51. DENIED. As the averments of Paragraph 51 are directed to a defendant other than

the answering Defendant, no response is required.
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52. DENIED. As the averments of Paragraph 52 are directed to a defendant other than
the answering Defendant, no response is required.

53. DENIED. As the averments of Paragraph 53 are directed to a defendant other than
the answering Defendant, no response is required.

54. DENIED. As the averments of Paragraph 54 are directed to a defendant other than
the answering Defendant, no response is required.

WHEREFORE, Defendant Mast respectfully requests that Count VI of Plaintiffs’

Amended Complaint be dismissed as to him.

Count VII: AtLaw
Civil Conspiracy
v. Defendants Witherow, Mast and London

55. Defendant incorporates herein by reference the averments contained in Paragraphs 1
through 54 inclusive of this Answer as if the same were set forth at length herein.

56. DENIED as a conclusion of law to which no response is required. Insofar as a
response is required, it is DENIED that the timber on the subject premises was intentionally
cut, harvested and removed without the consent of Plaintiffs Swistock and Bodle. Defendant
Mast entered into a contract with Defendant Witherow wherein she guaranteed her title to the
timber on the subject premises and on the basis on that guarantee, Defendant Mast was induced
to purchase the same from Defendant Witherow and/or the Estate of Gerald Witherow.

57. DENIED. At no time did Defendant Mast know that Plaintiffs Swistock and Bodle
claimed any interest in the subject premises as he had an agreement with Defendant Witherow

wherein she guaranteed title to the same and Defendant Mast received no information at any
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time prior to removing said timber that gave him any reason to question the title guaranteed by
Defendant Witherow and/or the Estate of Gerald Witherow. At no time did Defendant Mast |
ever meet or speak with either Defendants London or Witherow conceming the timber
agreement nor was he ever advised by Defendant Witherow or anyone purporting to act as her
agent that the Plaintiffs Swistock and Bodle had any interest in the timber that was the subject
of the agreement attached to Plaintiffs’ Amended Complaint as Exhibit “A”.

58. DENIED. Since the averment set forth in Paragraph 58 is directed at a defendant
other than the answering Defendant, Defendant Mast is without sufficient knowledge to attest
to the truth or falsity of the averments contained in Paragraph 58 and strict proof of same is
required at trial.

59. DENIED. Since thé averment set forth in Paragraph 59 is directed at a defendant
other than the answering Defendant, Defendant Mast is without sufficient knowledge to attest
to the truth or falsity of the averments contained in Paragraph 58 and strict proof of same is
required at trial. |

60. DENIED. Defendant London was not the agent of Defendant Mast nor did he in
any way facilitate the cutting, harvesting or removal of the timber from the subject premises.

61. DENIED as after reasonable investigation, Defendant Mast is without sufficient
knowledge to attest to the tfuth or falsity of the averments contained in Paragraph 61 and strict
proof of same is required at trial.

62. DENIED. At no time did Defendant Mast know that Plaintiffs Swistock and Bodle

12




claimed any interest in the subject premises and at all times up to the filing of the instant
lawsuit believed that Defendant Witherow and/or the Estate of Gerald Witherow were the sole
owners of the subject premises.

63. DENIED as a conclusion of law to which no response is required. Insofar as a
response is required, it is DENIED that Defendant Mast was reckless in failing to check the
property records at the Clearfield County Courthouse as he had an agreement signed by
Defendant Witherow on behalf of herself and/or the Estate of Gerald Witherow wherein she
guaranteed her title to the subject premises and Defendant Mast had no reason to doubt her
word.

64. DENIED. At no time has Defendant Mast ever knowingly taken anything without
the consent of and without compensation to the owners of that property and Plaintiffs’
accusation of such action on the part of Defendant Mast is both reckless and slanderous.

65. DENIED. Defendant Mast never acted in any way in concert with either Defendant
London or Defendant Witherow. Defendant Mast never met with or spoke to Defendant
Witherow nor did he ever discuss the subject contract with Defendant London.

66. DENIED. Defendant Mast never discussed the matter of the subject premises with
Defendant London. He offered to purchase timber from Defendant Witherow that he believed
was the sole property of Defendant Witherow. Defendant Witherow executed a contract to sell
said timber to Defendant Mast at the price Defendant Mast offered and Defendant Witherow
guaranteed her title to said timber. Defendant Mast had no reason to believe that Defendant

Witherow did not own all of the timber she agreed to sell to Defendant Mast.
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67. DENIED. As this averment is directed to a defendant other than the answering
Defendant, no response is required.

68. DENIED. As this averment is directed to a defendant who is not the answering
Defendant, no response is required.

69. As Paragraph 69 of Plaintiffs’ Amended Complaint has been stricken by Order of
Court dated June 23, 2005, no response is required.

70. DENIED as a conclusion of law to which no response is required. Insofar as a
response is required, Defendant Mast never acted with malice as to Plaintiffs Swistock and
Bodle as he never knew that Plaintiffs made any claim to the subject premises or to the timber
standing thereon as Defendant had no knowledge that Plaintiffs made any claim to the subject
premises and Defendant had a contract wherein Defendant Witherow guaranteed her full title to
the subject premises.

71. DENIED as a conclusion of law to which no response is required. Insofar as a
response is required, it is DENIED that Defendant Mast acted in an outrageous manner as
Defendant had no knowledge that Plaintiffs made any claim to the subject premises and
Defendant had a contract wherein Defendant Witherow guaranteed her full title to the subject
premises.

72. DENIED as a conclusion of law to which no response is required. Insofar as a
response is required, it is DENIED that Defendant Mast is liable to Plaintiffs for (i) the
timber’s value; (ii) punitive damages or (iii) attorney’s fees.

WHEREFORE, Defendant Mast respectfully requests that Count VII of Plaintiffs’

Amended Complaint be dismissed.
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Miscellaneous

73. DENIED as a conclusion of law to which no response is required. Insofar as a
response is required, it is DENIED that Defendant Mast is liable to Plaintiffs.

74. ADMITTED.

75. ADMITTED.

WHEREFORE, Defendant Mast respectfully requests that Plaintiffs’ Amended'

Complaint as to him be dismissed.

NEW MATTER IN THE NATURE OF A COMPLAINT
TO JOIN ANN MARIE WITHEROW AND THE ESTATE
OF GERALD WITHEROW AS ADDITIONAL DEFENDANTS
PURSUANT TO RULE 2252 OF THE PENNSYLVANIA
RULES OF CIVIL PROCEDURE

AND NOW, comes the Defendant, DAVID MAST, by and through his attorneys,
GLEASON, CHERRY AND CHERRY, L.L.P., and joins the herein identified individual and
legal entity as Additional Defendants under Pa. R.C.P. 2252 and, in support thereof, avers the
following:

1. Defendant, DAVID MAST, asserts this New Matter pursuant to Pa. R.C.P. No.
2252(d) and joins Defendant, ANN MARIE WITHEROW, individually and as Administratrix
of the Estate of GERALD WITHEROW, as Additional Defendants in this action on the

following basis:
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(a) The Defendants are Ann Marie Witherow and the Estate of Gerald
Witherow, who at the times and places relevant hereto were believed and therefore averred, to
be represented by John Sughrue, a duly licensed lawyer in the Commonwealth of Pennsylvania,
who was the attorney for and who acted in an agency capacity for Ann Marie Witherow and the
Estate of Gerald Witherow.

(b) That upon information and belief, it is averred that in or about April of
2002, Ann Marie Witherow and Joseph London, who is the son of Defendant, Olan London,
were visiting the Defendant London at his home and at that time engaged in a conversation
with Defendant London during the course of which Witherow asked London to sell a piece of
timber over which she held the ownership rights. No reference was made during this
conversation to any ownership interests owned by anyone other than Defendant, Ann Marie
Witherow.

(c) Upon information and belief, it is averred that during the course of the
conversation, Defendant London advised Defendant Witherow that he would contact Melvin
Mast, whom London believed was involved in the local timber industry, for the purpose of
determining if the said Melvin Mast would be interested in purchasing the timber located on
the property that Defendant, Ann Marie Witherow, advised Defendant London she owned.

(d) Upon information and belief, it is averred that at or about the time of this
conversation, Defendants London and Witherow drove to the subject property where Defendant
Witherow showed Defendant London the approximate location of the property lines.
Defendant London, in turn, communicated the location of these boundary lines to Melvin Mast

and Mast’s brother, both of whom accompanied Defendant London to the said property of
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Defendant, Ann Marie Witherow, to walk the property lines. At that time, Melvin Mast made
an offer of $24,000.00 for the timber which offer Defendant London communicated to
Defendant, Ann Marie Witherow, for her consideration and possible approval.

(e) That upon information and belief, it is averred that said offer was accepted
by Defendant, Ann Marie Witherow, and thereafter Melvin Mast produced a blank contract
form which Defendant, Ann Marie Witherow, assisted in completing and which was then
signed in the presence of Melvin Mast and his brother as well as Defendant London and
Defendant, Ann Marie Witherow.

(f). That upon information and belief, it is averred that Defendant, Ann Marie
Witherow, then requested that Defendant London meet with Mast in order to collect the money,
which Mast provided to London in cash. Defendant London then delivered said cash payment
to Defendant, Ann Marie Witherow, who questioned Defendant London concerning the amount
of commission which Defendant London intended to charge.

(g) Upon information and belief, it is averred that at that time, Defendant
London advised Defendant Witherow that he wanted no commission for his services but
Defendant Witherow insisted that London accept ten percent (10%) of the total sale price.

(h) Upon information and belief, it is averred that Defendant, Ann Marie
Witherow, within several days of this meeting, delivered the balance of the money she received
to Attorney John Sughrue’s office, at which time Mr. Sughrue information Defendant, Ann
Marie Witherow, that she did not own the entire premises nor did she own all of the timber

located thereon.
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(i) Upon information and beiief, it is averred that thereafter, Mr. Sughrue, who
it is believed was acting as an agent for Defendant, Ann Marie Witherow, contacted Defendant
London by telephone and information Defendant London for the first time that Defendant, Ann
Marie Witherow, did not own the property and/or the timber exclusively and questioned
Defendant London concerning a means by which he could contact Melvin Mast.

(j) That upon information and belief, it is averred that London advised Mr.
Sughrue, as agent for Defendant, Ann Marie Witherow, that Mast did not have a telephone but

did give Mr. Sughrue Mast’s address from the contract that was signed by Defendant, Ann

-Marie Witherow.

(k) That upon information and belief, it is averred that Mr. Sughrue then
advised Defendant London that Mr. Sughrue intended to contract Mast, Swistock and/or Bodle
on behalf of Defendant, Ann Marie Witherow, in an effort to “straighten this mess out”.

(1) At no time subsequent to Defendant London’s discussion with Attorney
Sughrue did Attorney Sughrue ever contact Defendant, David Mast, or his son, Melvin Mast, to
advise either of them that Defendant, Ann Marie Witherow, and/or the Estate of Gerald
Witherow, did not have the sole ownership rights and/or interest in the subject premises and/or
the timber located thereon.

(m) That Defendant, David Mast, did not timber the subject premises for nearly
a year after the contract was signed in April of 2002, which time would have allowed
Defendant, Ann Marie Witherow, and/or her attorney and agent, John Sughrue, Esq., more than

enough time in which to contact Defendant Mast to advise him that the said Ann Marie
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Witherow and/or the Estate of Gerald Witherow were not the sole owners of the subject
premises and the timber located thereon.

(n) That had Defendant, Ann Marie Witherow, and/or her agent and attorney,
John Sughrue, Esq., notified Defendant Mast that Defendant, Ann Marie Witherow, was not the
sole owner of the premises and the timber situate thereon and that she had no authority to sell
the same, Defendant Mast would not have cut and removed the timber.

(o) That by executing the timber sale agreement, Additional Defendant, Ann
Marie Witherow and the Estate of Gerald Witherow, guaranteed their title to the timber
purchased by Defendant, David Mast, and did assure him that they were the sole owners of the
same and would defend their title against any and all claims.

(p) That Defendant, David Mast, relied upon the written guarantees of the
Additional Defendants, Ann Marie Witherow and the Estate of Gerald Witherow, that they had
sole title to the timber and would not have purchased said timber nor entered into the timber
sale agreement with Additional Defendants had such guarantees not been made by Additional
Defendants.

2. That in good faith and in reliance upon the guarantees of the Additional Defendants
named herein that they had title to all of the timber they were offering to sell, Defendant, David
Mast, did agree to purchase the same for the sum of $24,000.00 and to remove the same from
the premises Additional Defendants claimed to own within two years.

3. That in good faith and in reliance upon the guarantees of the Additional Defendants
named herein, that they had title to all of the timber they were offering to sell, Defendant,

David Mast, did enter into the timber sale agreement with Additional Defendants that is
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attached to Plaintiffs’ Amended Complaint as Exhibit “A” and did pay the full and fair
consideration for said timber to Additional Defendants.

4. That Additional Defendants did accept the consideration paid by Defendant, David
Mast, and did allow Defendant, David Mast, to enter upon the premises knowing that he was
relying upon their guarantees that they were the sole owners of the subject timber and the
subject premises and that they had the right to sell the same to him.

5. That Defendant, David Mast, did not enter upon the premises to commence
removing the timber until March of 2003, nearly a year after he entered into the timber sale
agreement and during that time neither Plaintiffs nor Additional Defendants notified him that
Additional Defendants were not the sole owners of the premises although all of them had ample
time in which to do so.

6. That although Additional Defendants knew that they had a duty to notify Defendant,
David Mast, that they were not the sole owners of the subject property on which the timber
that they had sold to Defendant, David Mast, was located and that they could not guarantee
their title to all of the same, they wholly failed to so advise Defendant, David Mast, and did
allow him to cut said timber, with the knowledge that such action would subject Defendant,
David Mast, to the claims of the Plaintiffs.

7. That if Plaintiffs establish that they suffered injuries and damages as alleged in their
Complaint, which allegations said David Mast denies, said injuries and damages were caused
solely by the negligence, recklessness and carelessness of the Additional Defendants, their

agents, servants, workmen, counsel and/or employees, by their acts and/or omissions in failing
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to apprise all other parties, including the Plaintiffs, of the existence of the timber harvesting
contract and by other acts and failures to act as herein specified.

8. As aresult of the aforesaid actions and/or omissions, Additional Defendants
Witherow and the Estate of Gerald Witherow are solely liable and/or jointly and severally
liable to Plaintiffs for any alleged injuries and damages Plaintiffs may have suffered.

9. If as a result of the matters alleged in Plaintiffs’ Complaint, Defendant, David Mast,
is held liable to Plaintiffs for all or part of such injuries or damages as they may have sustained,
Additional Defendants Witherow and the Estate of Gerald Witherow are the parties primarily
liable for such injuries and damages and are liable over to Defendant Mast by way of
contribution and/or indemnification, for all such damages as he may be required to pay to
Plaintiffs.

10. In the alternative, if as a result of the matters alleged in Plaintiffs’ Amended
Complaint, Defendant, David Mast, is held liable to Plaintiffs for all or part of such injuries or
damages as Plaintiffs may have sustained, Additional Defendants, Ann Marie Witherow and
the Estate of Gerald Witherow, are jointly and/or severally liable to Plaintiffs based upon the
foregoing allegations for such injuries and damages and liable over to Defendant Mast by way
of contribution for all such damages Defendant Mast may be required to pay to Plaintiffs.

11 As a result of the same transactions upon which Plaintiffs’ causes of action are
based, Additional Defendants, Ann Marie Witherow and the Estate of Gerald Witherow, are A
liable directly to Defendant, David Mast, in that the Additional Defendants engaged in various
acts which were negligent, careless and reckless and resulted in their failure to advise all

parties of the existence of the timber sale agreement as aforesaid and to advise Defendant,
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David Mast, of the claims of the Plaintiffs to the timber that was the subject of said timber sale
agreement.
WHEREFORE, Defendant, David Mast, demands:

(a) judgment that, if there is any liability to Plaintiffs, Additional Defendants,
Ann Marie Witherow and the Estate of Gerald Witherow, are solely liable to Plaintiffs; and

(b) in the event that a verdict is recovered by Plaintiffs against Defendant Mast,
that Defendant Mast may have judgment over and against Additional Defendants, Ann Marie
Witherow and the Estate of Gerald Witherow, by way of indemnification and/or contribution
for any amount recovered by Plaintiffs against Defendant, David Mast, together with costs.

Respectfully submitted,

GLEASON, CHER%;

By f £
/ (Attorneys for Dﬂéldant, DAVID M&ST/
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VERIFICATION

I, DAVID MAST, verify that the information provided in the foregoing Answer and
New Matter is true and correct to the best of my knowledge, information and belief. I
understand that false statements therein are made subject to the penalties of 18 Pa. C.S. §4904,

relating to unsworn falsification to authorities.

@M I e~

David Mast

DATED: . July 8,-2005




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

JAMES W. SWISTOCK, an adult individual
and RONALD R. BODLE, an adult individual,

Plaintiffs,
VS.
DAVID MAST, an adult individual,
OLAN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and
as Administrator of the Estate of Gerald Witherow,

No. 04 - 2032 C.D.

In Equity and at Law

Defendants

ANN MARIE WITHEROW, individually and as
Administrator of the Estate of Gerald Witherow,

Additional Defendants
vs.
DAVID MAST, individually and t/a

DAVID MAST & SON LOGGING, and

)
)
)
)
)
)
)
)
)
)
)
)
)
)
VS. )
)
)
)
)
)
)
)
)
)
OLAN L. LONDON, individually, )
)

)

Additional Defendants

CERTIFICATE OF SERVICE

I hereby certify that on this 8" day of July, 2005, a true and correct copy of the Answer
and New Matter of Defendant, David Mast, to Plaintiffs’ Amended Complaint was served upon

the following persons by mailing the same to them by United States First Class Mail, Postage




Prepaid, by depositing the same in the United States Post Office at DuBois, Pennsylvania,

addressed as follows:

THERON G. NOBLE, ESQ. JOHN SUGHRUE, ESQ.
Ferraraccio & Noble Attorney at Law
Attorneys at Law 23 North Second Street
301 East Pine Street Clearfield, PA 16830

Clearfield, PA 16830

OLAN L. LONDON
320 Stony Lonesome Road
Luthersburg, PA 15848

GLEASON, CHERRY AND CHERRY, L.L.P.

Attorneys(/for e endant DAVID MASfl“/
Dated: July 8, 2005




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,
V.
DAVID MAST, an aduit individual,
OLIN L. LONDON, an adult individual, and
ANN MARIE WITHEROW, individually and
as Administrator of the Estate of Gerald Witherow,

DEFENDANT.

FILED%.
Jﬁ?/zlaz‘fﬁ?ﬂ ©

Wiiliam A. Shaw
Prathonotary/Clerk of Courts

No. 04-___2032 -CD

In Equity and at Law

Type of Pleading:

: REPLY TO NEW MATTER OF

DEFENDANT DAVID MAST

Filed By:

Plaintiff

Counsel of Record:

Theron G. Noble, Esquire
Ferraraccio & Noble

301 East Pine Street
Clearfield, PA 16830
(814:-375-2221

PA 1I.D.#: 55942



IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY,
PENNSYLVANIA
(CIVIL DIVISION)

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,
PLAINTIFFS,
No. 04- 02032 -CD
V.

In Equity and at Law
DAVID MAST, an adult individual, :
OLIN L. LONDON, an adult individual, and
ANN MARIE WITHEROW, individually and
as Administrator of the Estate of Gerald Witherow,

S N N N N N N N N N s

DEFENDANTS.

PLAINTIFFS’ REPLY TO NEW MATTER OF DEFENDANT MAST

AND NOW, comes the Plaintiffs, James W. Swistock and Ronald R. Bodle, by
and through their counsel of record, Theron G. Noble, Esquire, of Ferraraccio &
Noble, who avers as follows as their REPLY TO NEW MATTER OF DEFENDANT
MAST:

1-11. Plaintiffs believe that these averments are directed at other parties in this case
and as such no response is necessary from Plaintiff.

WHEREFORE, Plaintiffs request that judgment be entered in their favor as
requested in their CIVIL COMPLAINT.

Respectfully Submitted,

T

ThEron G(Me, Esquire

Attorney for Plaintiffs
Ferraraccio & Noble
301 East Pine Street
Clearfield, PA 16830
(814)-375-2221

PA 1.D. No.: 55942




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY,
PENNSYLVANIA
(CIVIL DIVISION)

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,
No. 04- 02032 -CD
V. ’

In Equity and at Law
DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

e’ N’ N N VA N N N N N g

DEFENDANTS.

PLAINTIFFS’ CERTIFICATE OF SERVICE

I, Theron G. Noble, Esquire of Ferraraccio & Noble, counsel for Plaintiffs, does
hereby certify this _21st day of July, 2005, that I did send a true and correct copy of
Plaintiffs’ REPLY TO NEW MATTER OF DEFENDANT MAST to the below indicated
persons, being all counsels of record, via United States Mail, first class, postage prepaid.

Mr. Olin L. London Toni M. Cherry, Esquire John Sughrue, Esquire
Pro Se Couns;l for Defendant Mast Counsel for Defendant Witherow
320 Stony Lonesome Rd. P.O. Box 505 23 N. 2nd Street
Luthersburg, PA 15848 DuBois, PA 15801 Clearfield, PA 16830
Respectfully Submitted,
/f her . Noble, Esquire
Attorney for Plaintiffs

Ferraraccio & Noble
301 East Pine Street

Clearfield, PA 16830
(814)-375-2221

PA 1.D. No.: 55942



IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY,
PENNSYLVANIA
(CIVIL DIVISION)

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,
* No. 04-_ 02032 -CD
\2
In Equity and at Law
DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

Nl S N N N N N N N N N N

DEFENDANTS.

PLAINTIFFS’ CERTIFICATE OF SERVICE

I, Theron G. Noble, Esquire of Ferraraccio & Noble, counsel for Plaintiffs, does
hereby certify this __15th day of August, 2005, that I did send either the original or
true and correct copies (as applicable) Plaintiffs’ NOTICEs OF DEPOSITIONS to the
below indicated persons, being all counsels of record or pro se litigants, via United States
Mail, first class, postage prepaid.

Mr. Olin L. London Toni M. Cherry, Esquire John Sughrue, Esquire
Pro Se Counsel for Defendant Mast Counsel for Defendant Witherow
320 Stony Lonesome Rd. P.O. Box 505 23 N. 2nd Street
Luthersburg, PA 15848 DuBois, PA 15801 Clearfield, PA 16830

Respectfully Submitted,

ez R

/Thergn-&Koble, Esquire
Attorney for Plaintiffs
Ferraraccio & Noble
301 East Pine Street

Clearfield, PA 16830

(814)-375-2221 FI LED/‘/

PA LD. No.: 55942 m )19 944
AUG 17 200
William A. Shaw

Prothonotary/Clerk of Courts




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUN
: PENNSYLVANIA - 'jla('l L E Cc.
~ (CIVIL DIVISION) J1:24
AUG 19200

JAMES W. SWISTOCK, an adult individual, William A. Shaw

prothonotary/Clerk of Courts
and RONALD R. BODLE, an adult individual, -
PLAINTIFFS,
No.04-_ 02032 -CD
V.
In Equity and at Law

DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

[N NV N P g N N N I RN g

DEFENDANTS.

PLAINTIFFS’ CERTIFICATE OF SERVICE

I, Theron G. Noble, Esquire of Ferraraccio & Noble, counsel for Plaintiffs, does
hereby certify this __18th day of August, 2005, that I did send either the original or
true and correct copies (as applicable) Plaintiffs’ AMENDED NOTICEs OF
DEPOSITIONS to the below indicated persons, being all counsels of record or pro se
litigants, via United States Mail, first class, postage prepaid.

Mr. Olin L. London Toni M. Cherry, Esquire John Sughrue, Esquire
Pro Se Counsel for Defendant Mast Counsel for Defendant Witherow
320 Stony Lonesome Rd. P.O. Box 505 23 N. 2nd Street
Luthersburg, PA 15848 DuBois, PA 15801 Clearfield, PA 16830

Respectfully Submitted,

et

Theron 67N oble, Esquire
Attorney for Plaintiffs
Ferraraccio & Noble
301 East Pine Street
Clearfield, PA 16830
(814)-375-2221
PA L.D. No.: 55942




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

JAMES W. SWISTOCK, an adult individual
and RONALD R. BODLE, an adult individual,

Plaintiffs,

VS.

DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and
ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

Defendants.

CIVIL DIVISION

) No. 04 - 02032 C.D.

)

) In Equity and at Law

)

) Type of Pleading: CERTIFICATE
) OF SERVICE

Filed on Behalf of: Defendant, DAVID
MAST

)
)
)
)
) Counsel of Record for this Party:
)
) TONI M. CHERRY, ESQ.

) Supreme Court No.: 30205

)

) GLEASON, CHERRY AND

) CHERRY, L.LP.

) Attorneys at Law

) P.O.Box 1

) One North Franklin Street

) DuBois, PA 15801

)
) (814) 371-5800

Cc,
59*3’?5[]@

Vv’ii!iam A. Shaw
FProthonotary/Clerk of Courts




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

JAMES W. SWISTOCK, an adult individual
and RONALD R. BODLE, an adult individual,

Plaintiffs,
Vs.

DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

No. 04 - 2032 C.D.

)
)
)
)
)
)
)
)
)
) In Equity and at Law
)

)

)

Defendants

CERTIFICATE OF SERVICE

I hereby certify that on this 21* day of September, 2005, a true and correct copy of the
Response of David Mast to Plaintiff’s First Request for Production of Documents was served
upon each of the following by handing the same to each of the undersigned at the Offices of
Sara Sargent Court Reporting Service, Market Street, Clearfield, Pennsylvania, on
September 21, 2005:

THERON G. NOBLE, ESQ.
Attorney for Plaintiffs

OLIN L. LONDON

JOHN SUGHRUE, ESQ.
Attorney for Ann Marie Witherow, individually and as
Administrator of the Estate of Gerald Witherow

GLEASON, CHE RRY, L.L.P.

Y Z
Dated: September 21, 2005 /B (  Atomeysfaf Defendant, DAVIEFMAST




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

(CIVIL DIVISION)

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFES,
V.

DAVID MAST, an adult individual,

- OLIN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow

2

DEFENDANT.

No. 04-___2032 -CD

In Equity and at Law

Type of Pleading:

AFFIDAVIT OF SERVICE

Filed By:

Plaintiff

Counsel of Record:

Theron G. Noble, Esquire
Ferraraccio & Noble

301 East Pine Street
Clearfield, PA 16830
(814:-375-2221

PALD.#: 55942

FILED

DEC 06200
Mo sl
William A. Shaw
Prothonotary
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IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY,

PENNSYLVANIA

(CIVIL DIVISION)
JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,
No. 04-_ 02032 -CD
V. .
In Equity and at Law

DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

DEFENDANTS.

e N S N N N N S N S N S

PLAINTIFFS’ AFFIDAVIT OF SERVICE

I, Theron G. Noble, Esquire, counsel for plaintiff do hereby swear and affirm, pursuant
to 18 Pa.C.S.A. 4904, relating to unsworn falsification to authorities, that I did
on December 3, 2005, at approximately 11:00A.M., personally serve upon upon Mr.
David Colbetnz, who was identified as the son and employee of Any Colbetnz, t/d/b/a
Andy’s Sawmill, at said sawmill, located at 2691 Pike Rd., Big Run, Jefferson County,
Pennsylvania, and who did appear to be in charge of the operations at said time, a
NOTICE OF DEPOSITION, SUBPOENA and check in the amount of $9.90,
representing the applicable, witness fee to compel Mr. Colbentz attendance and
production of documents at a deposition scheduled for December 23, 2005 at 11:15 A.M,
in the above captioned case. Idid so after attempts to otherwise contact Mr. Colbentz
failed in that his business has no telephone listing, at least under the name of Andy’s
Sawmill; and documents which have previously been introduced as evidence in this case
and testimonial evidence provided claims said documents were generated by said fails to
contain either an address or telephone number.

Respectfully Submitted,
—Z b

TherorrG.’N'oble, Esquire
Attorney for Plaintiffs
Ferraraccio & Noble

301 East Pine Street
Clearfield, PA 16830
(814)-375-2221

PAI.D. No.: 55942




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY,
PENNSYLVANIA
(CIVIL DIVISION)

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,
PLAINTIFFS,
No. 04-_ 02032 -CD
V.
In Equity and at Law

DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

N S S N N N N N N N N N

DEFENDANTS.

PLAINTIFFS’ CERTIFICATE OF SERVICE

I, Theron G. Noble, Esquire of Ferraraccio & Noble, counsel for Plaintiffs, does
hereby certify this __ 3rd day of December, 20035, that I did send a true and correct
copy of Plaintiff’s AFFIDAVIT OF SERVICE to the below indicated persons, being all
counsels of record or pro se litigants, via United States Mail, first class, postage prepaid
as well as non-party Mr. Andy Colbentz.

2

Mr. Olin L. London Toni M. Cherry, Esquire John Sughrue, Esquire

Pro Se Counsel for Defendant Mast Counsel for Defendant Witherow

320 Stony Lonesome Rd. P.O. Box 505 23 N. 2nd Street

Luthersburg, PA 15848 DuBois, PA 15801 Clearfield, PA 16830
Respectfully Submitted,

e

Theron G. W, Esquire
Attorney for Plaintiffs

Ferraraccio & Noble
301 East Pine Street

Clearfield, PA 16830
(814)-375-2221

PA I.D. No.: 55942
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IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA
(CIVIL DIVISION)

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,
No. 04- 2032 -CD
V.
In Equity and at Law
DAVID MAST, an adult individual,
OLIN L. LONDON, an adult individual, and
ANN MARIE WITHEROW, individually and
as Administrator of the Estate of Gerald Witherow, ’
DEFENDANT.
Type of Pleading:
PRAECIPE
Filed By:
Plaintiffs

Counsel of Record:

Theron G. Noble, Esquire
Ferraraccio & Noble

301 East Pine Street
Clearfield, PA 16830
(814:-375-2221

PALD#: 55942

FILED

MA 15 ZU[]

(R
Wllllam A. Shaw
Prothonotary/Clerk of Courts
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IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY,
PENNSYLVANIA
(CIVIL DIVISION)

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,
No. 04- 02032 -CD
V.
In Equity and at Law
DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

(NN A SV e W W W N R

DEFENDANTS.

PRAECIPE TO FILE DEPOSITION TRANSCRIPTS

To: William A. Shaw, Prothonotary
Date: March 15, 2006

Please file the original deposition transcripts for Defendant Ann Marie Witherow,
Melvin D. Mast, Joseph D. Mast, and Andy Colbentz.

Respectfully Submitted,

h .

g féé—-é-—:_—)? ,
Theron G. Noble, Esquire
Attorney for Plaintiffs
Ferraraccio & Noble
301 East Pine Street
Clearfield, PA 16830
(814)-375-2221
PA L.D. No.: 55942




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY,
PENNSYLVANIA
(CIVIL DIVISION)

~ JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,
PLAINTIFFS,
‘No. 04- 02032 -CD
V.
In Equity and at Law

DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

DEFENDANTS.

PLAINTIFFS’ CERTIFICATE OF SERVICE

I, Theron G. Noble, Esquire of Ferraraccio & Noble, counsel for Plaintiffs, does
hereby certify this __15th day of March, 2006, that I did send true and correct copies
of Plaintiffs’ PRAECIPE TO FILE DEPOSITION TRANSCRIPTS to the below
indicated persons, being all counsels of record or pro se litigants, via United States Mail,
first class, postage prepaid.

Mr. Olin L. London Toni M. Cherry, Esquire John Sughrue, Esquire

Pro Se Counsel for Defendant Mast Counsel for Defendant Witherow

320 Stony Lonesome Rd. P.O. Box 505 23 N. 2nd Street

Luthersburg, PA 15848 DuBois, PA 15801 Clearfield, PA 16830
Respectfully Submitted,

—T |
Thpro'n/G. Noble, Esquire
Attorney for Plaintiffs
Ferraraccio & Noble
301 East Pine Street
Clearfield, PA 16830
(814)-375-2221
PA 1.D. No.: 55942
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certain amount had been loaned to own. dgee could hold m;
er, and that owner had certain interest jn ~ collateral for fy
mortgages, did not amount to accounting
S0 as to make trustee and owner joint e
owners entitling owner’s assignee to par- phia Trust Co., 189 A. 708, 125 absﬂa
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consent of co-tenants
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Notes of Decisions
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‘REAL AND PERSONAL PROPERTY

4. Severan(:e .

In the context of realty, an act must be a
sufficient manifestation of an intent to sever the
joint tenancy that the actor is unable to retreat
from the position of creating a severance of the
joint tenancy.  Nicholson v. Johnston, 855 A.2d
97, Super.2004. Joint ‘Tenancy & 4

Joint tenancy in realty with right of survivor-
ship is severable by the act, voluntary or involun-
. tary, of either of the parties. Nicholson v. John-
- -ston, 855 A.2d 97, Super.2004. ‘Joint Tenancy

[ e4

68 P.S. § 124

Joint tenancy is severed when one or more of
the four unities is destroyed. Nicholson v. John-
ston, 855 ‘A.2d 97, Super.2004. Joint Tenancy
=4

5. Partition

In apportioning parties’ respective interests
upon partition of joint tenancy after expected
marriage failed to occur between engaged joint
tenants, trial court acted within its discretion in

using the mortgage balance as of the date of the C

parties’ separation, rather than the balance at the
time of partition. Nicholson v. Johnston, 855
A.2d 97, Super.2004. Partition & 88

CHAPTER 3.7
TIMBER REMOVAL AND SALE WITHOUT CO-TENANTS’ CONSENT .

§ 111. Partition of personal propertyv Jjointly owned

Research References

Encyclope(iias

Summary Pa. Jur. 2d Property § 6:17, Parti-
tion.

'.Forms
1 West's Pennsylvania Forms § 16.30, In Gen-
eral.

Treatises and Practice Aids

Standard Pennsylvania .Practice 2d § 122;4, N ]

Partition of Personal Property.
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IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY,

PENNSYLVANIA
(CIVIL DIVISION)
JAMES W. SWISTOCK, an adult individual, )
and RONALD R. BODLE, an adult individual, )
)
PLAINTIFFS, )
) . No.04- 02032 -CD
\2 )
) In Equity and at Law
DAVID MAST, an adult individual, )
OLIN L. LONDON, an adult individual, and )
ANN MARIE WITHEROW, individually and )
as Administrator of the Estate of Gerald Witherow, )
)
DEFENDANTS. )
RULE TO SHOW CAUSE

Now, this [5 T day of MO\M&"\ , 2006, upon consideration of the
attached Defendant’s MOTION FOR PARTIAL SUMMARY JUDGMENT AS TO ALL
DEFENDANTS, a RULE is hereby issued upon each defendant to SHOW CAUSE why
the MOTION should not be granted. RULE RETURNABLE, for filing written response,
is set for the |']t day of AO( W\ , 2006 and argument on the MOTION set for

the Q5™ day of ﬁgxﬂ , 2006, at q : 006, A.M., in Courtroom No. 1 ,

Clearfield County ourthouse, Clearfield, Pennsylvania.

NOTICE

A PETITION HAS BEEN FILED AGAINST YOU IN COURT. IF YOU WISH TO DEFEND
AGAINST THE CLAIMS SET FORTH IN THE FOLLOWING PETITION YOU SHOULD DO SO BY
ENTERING A WRITTEN APPEARANCE PERSONALLY OR BY ATTORNEY AND FILING IN
WRITING WITH THE COURT YOUR DEFENSES OR OBJECTIONS TO THE MATTER SET FORTH
AGAINST YOU. YOU ARE WARNED THAT IF YOU FAIL TO DO SO THE CASE MAY PROCEED
WITHOUT YOU AND AN ORDER MAY ENTERED AGAINST YOU BY THE COURT WITHOUT
FURTHER NOTICE FOR RELIEF REQUESTED BY THE PETITION. YOU MAY LOSE RIGHTS
IMPORTANT TO YOU.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. iF YOU DO NOT HAVE A
LAWYER OR CAN NOT AFFORD ONE, GO TO OR TELEPHONE THE OFFICE SET FORTH
BELOW TO FIND OUT WHERE YOU CAN GET LEGAL HELP.

Court Administrator F l L E D

Second & Market Streets

Clearfield, PA 16830 R 15 2006
(814)-765-2641 e g
Yilliam \;\\.SS‘IV

By The Cou
Prothonotary/Clerk of COUT&
/\M/\/\M L3 cenn o lA-,-y-(
Tdg... “Imena fon

S.£Vc T\
PanTL Ry



IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA
(CIVIL DIVISION)

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,

No. 04-__02032 -CD
'

In Equity and at Law
DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

(R N N . WP N N NP WP N NN

DEFENDANTS.

PLAINTIFFS’ MOTION FOR PARTIAL
SUMMARY JUDGMENT AS TO ALL DEFENDANTS

AND NOW, comes the Plaintiffs, James W. Swistock and Ronald R. Bodle, by and
through their counsel of record, Theron G. Noble, Esquire, of Ferraraccio & Noble, who

avers as follows in support of their MOTION FOR PARTIAL SUMMARY JUDGMENT,
pursuant to Pa. R. Civ. P. 1035:

1. This matter was commenced on December 28, 2004, by the filing of a CIVIL COMPLAINT,
which has been amended.

2. That Plaintiffs alleged causes of action, at issue for purposes of the present motion, for
conversion, as to all three named defendants.

3. In support of said action, Plaintiffs pled the following background information, which is

italicized and in bold, which is now supported by pleadings and deposition testimony as noted

and follows:




A. That this matter involves the removal of timber from premises best described as 70 acres
situated in Knox Township, Clearfield County, Pennsylvania, identified as Tax Map No. 122-

H13-19, hereinafter referred to as “the subject premises”. Furthermore, that said averment,
being 6 of Plaintiff’s Amended Complaint, was admitted by each Defendant.

B. That Defendant Mast, did, and upon information and belief, does operate a timbering
business, called David Mast & Son Logging. Furthermore, that said averment,
being 7 of Plaintiff’s Amended Complaint, was admitted by each Defendant, solely excepting
Defendant London. However, at hearing held on this matter on Defendant Mast testified to the

same at lines 11 - 18, page 3 (See Exhibit “A”) and no contradictory evidence has been

presented.

C. That upon information and belief, a transaction was entered into by and between
Defendants Mast and Witherow, as Administrator of the Estate of Gerald Witherow, on or
about April 19, 2002, whereb;) Mast was to and did perform timbering on the subject premises,
as contained in a certain contract entitled “TIMBER SALE AGREEMENT?”. Although such

averment was denied by each and every defendant, the contractual relationship is amply

supported as follows: By Defendant Mast, see Lines 21 - 1, pages 3 and 4, of Exhibit “A”; see

also David Mast Deposition transcript, lines 6 - 6. pages 14 - 20; by Defendant Witherow, see

lines 17 - 20, page 22 of her deposition; and by Defendant London, see lines 5 - 25, pages 8 and

9 of his deposition. Attached hereto as Exhibit “B” is said TIMBER SALES AGREEMENT.
There is also no doubt that Defendant Mast did perform the timbering on the subject premises.

See lines 6 and 7, page 5 of Exhibit “A”; see also lines 4 - 6, pages 41 and 42 of Defendant Mast




Deposition.

D. That the deal between Defendants Mast and Witherow was orchestrated by Defendant
London, for which he was paid a fee by Defendant Witherow, of $2,400, being 10% (ten
percent) of the consideration paid by Defendant Mast to Defendant Witherow. Although
Defendant’s role in the contract formation and timbering operation it will remain as an issue at
trial, for purposes of the present motion, it is uncontroverted that Defendant London received

$2,400 from the contract formation and timbering. See lines 11 - 9, pages 30 and 31 of

Defendant London deposition; and see also Deposition of Defendant Witherow, lines 9 - 16. page

25.

E. That upon information and belief, the timbering operations performed by Mast on the
subject premises ended sometime in the spring of 2004. That in fact the timbering operations

ended in March 2003. See answer by Defendant Mast.

F. That as a result of the timbering operations performed by Mast on the subject premises,
timber having fair market value of approximately $108,752.84, in an amount to be more fully
determined at time of trial, was harvested by cutting down standing trees and removing the
resulting timber from the subject premises. Although an issue remains as to the value of the
timber which was removed, it is also uncontroverted that Defendant Mast received $66,228.23

for the harvesting and removal of the timber from the subject premises. See lines 17 -4 , pages

76 and 77 of Defendant Mast Deposition.

G. That at all relevant and material times, the subject premises was Jjointly owned by

Plaintiffs Swistock and Bodle and the Estate of Gerald Witherow. See Defendant Witherow’s




answer as well as Exhibit “C”, being Schedule “A” of the Witherow Estate Inheritance Tax,
specifically item 2. It is also noted that no other defendant or party to this action contests such
ownership, nor has any contrary evidence been presented.

H. That upon information and belief, the Estate of Gerald Witherow owned a 1/2 interest
in the subject premises at all relevant and material times. Sece Defendant Witherow’s
answer as well as Exhibit “C”, being Schedule “A” of the Witherow Estate Inheritance Tax,
specifically item 2. It is also noted that no other defendant or party to this action contests such
ownership, nor has any contrary evidence been presented.

1. That Plaintiff Swistock, at all relevant and material times, owned a 1/4 interest in the
subject premises. See Defendant Witherow’s answer. It is also noted that no other defendant or
party to this action contests such ownership, nor has any contrary evidence been presented.

J. That Plaintiff Bodle also owned a 1/4 interest in the premises at all relevant and
material times. See Defendant Witherow’s answer. It is also noted that no other defendant or
party to this action contests such ownership, nor has any contrary evidence been presented

K. That the ownership rights by Plaintiffs Swistock and Bodle are, and at all relevant and
material times, were reflected in the records of the Clearfield County Recorder’s Oj]ice,v by the
recording and filing of their various deeds with Plaintiff Swistock’s Deed being recorded at
Volume 897 and Page 506, while Plaintiff Bodle‘s deed is recorded at Volume 751, Page 538.
Although Defendants Mast and London have denied the same, while Defendant Witherow has
admitted while even exemplifying said fact, the same is a matter of public record of which this

Court can take judicial notice.




L. That neither Plaintiff Swistock nor Bodle consented, or were even aware, of the
timbering operation being performed by Defendant Mast nor that Defendant Witherow had
entered into any type of agreement with Defendant Mast. See answers filed by Defendants

Mast and London, as well as deposition testimony of Defendant Witherow at lines 4 -14, page 52

and lines 17 -22, pages 53; and deposition of Defendant Mast, lines 23 -6, pages 98 and 99.

M. That upon information and belief, Defendant Witherow, at all relevant and material
times knew that the subject premises were not completely owned by the Estate of Gerald
Witherow and that others, namely the Plaintiffs in this action, owned the other combined 1/2
interest. See Defendant Witherow’s answer.

N. That upon information and belief, Defendant Mast, at all relevant and material times
knew that the subject premises were not completely owned by the Estate of Gerald Witherow.
The same is not at issue for purposes of this motion.

O. That upon information and belief, Defendant London, at all relevant and material
times, knew that the subject premises were not completely owned by the Estate of Gerald
Witherow. The same is not at issue for purposes of this motion.

P. That upon information and belief, Defendant Witherow informed Defendant Mast prior
to, or contemporaneous with the execution of the certain “Timber Sale Agreement”, that the
Estate of Gerald Witherow only owned a 1/2 interest in the subject premises. The same is not
at issue for purposes of this motion.

Q. That neither Plaintiff Swistock or Bodle received any compensation for the harvesting

of the timber from the subject premises. See deposition of Defendant Mast, lines 23 -6, pages




98 and 99.

Part I: v. Defendant Mast

4. 42 Pa.C.S.A. 8311 (a) provides that “In lieu of all other damages or civil remedies

provided by law, a person who cuts or removes the timber of another person without the
consent of that person shall be liable to that person in a civil action for an amount equal
to...”.

5. That Plaintiffs Swistock and Bodle each owned a quarter (1/4) interest in the subject premises.
6. That neither Plaintiff Swistock or Bodle gave defendant Mast permission to cut or remove the
timber from the subject premises.

7. That although Plaintiffs Swistock and Bodle have additional causes of action and damage
claims as to this defendant, based upon (i) other theories; (ii) issue as to the value of timber; (iii)

42 Pa.C.S.A. 8311(a)(1.1) (relating to forester costs) ; and (iv) a jury determination that if the

conversion was deliberate or negligent additional multiples of the timber value, it can not be
disputed that Plaintiffs are entitled at this juncture to a partial judgment as to Defendant Mast,
each in the amount of $16,557.06, being twenty-five percent (25%) of the money admitted by

said defendant to have been received from the timber harvest.

8. That Pa.R.Civ.P. 1035(c) permits judgment to be entered on a part of the case, and proceeding

with the issues for which summary judgment is not appropriate.

WHEREFORE, Plaintiffs request that as to Defendant David Mast, their MOTION

FOR PARTIAL SUMMARY JUDGMENT be GRANTED and judgments be entered in



their favor, each in the amount of $16,557.06.

Part II: v. Defendant Witherow

9. That the averments of paragraphs 1 - 8, inclusive, are hereby incorporated as if again fully set

forth at length.

10. 68 Pa.C.S.A. 115 provides that: “From and after this date it shall be unlawful for any

owner or owners of any undivided interest in timber land within this commonwealth to cur
or to remove, or to cause to be cut or removed, from said land, any timber trees, without
first obtaining the written consent of all co-tenants in said premises.”

11. That Defendant Witherow, individually and as Executrix of the Estate of Gerald Witherow,
violated said statute when she entered into the TIMBER SALES AGREEMENT (Exhibit B
hereto), causing Defendant Mast to timber said land.

12. 68 Pa.C.S.A.116 provides that: “No sale of any timber cur or removed from such undivided

lands, before or without such consent, shall pass any title thereto; and the parties injured shall
have every remedy in law and equity for the recovery of said timber trees, and of all square
timber, boards, lumber, ties, shingles and other articles whatsoever manufactured therefrom; and
also for the recovery of damages for the cutting or removing of the same, which they now have
against an entire stranger 1o the title.” [emphasis added).

13. That pursuant to Part I hereof and per 68 Pa.C.S.A. 115 and 116, Plaintiffs Swistock and

Bodle are entitled to partial summary judgment, with the same issues remaining as to other

causes of action and additional damages, against Defendant Ann Marie Witherow, individually




and as Executrix of the Estate of Gerald Witherow, each in the amount of $16,557.06.

WHEREFORE, Plaintiffs request that as to Defendant Ann Marie Witherow,
individually and as Executrix of the Estate of Gerald Witherow, , their MOTION FOR
PARTIAL SUMMARY JUDGMENT be GRANTED and judgments be entered in their

favor, each in the amount of $16,557.06.

Part I1I: v. Defendant Olin London

14. That the averments of paragraphs 1 - 13, inclusive, are hereby incorporated as if again fully
set forth at length.

15. That Defendant London received $2,400 from Defendant Witherow, which she had received
from Defendant Mast, for the conversion of the subject timber.

16. That this money rightfully belongs to Plaintiffs Swistock and Bodle as it is proceeds from

the conversion of their timber, and should be paid equally to them, each in the amount of $1,200.

WHEREFORE, Plaintiffs request tﬁat as to Defendant Olin London, their MOTION
FOR PARTIAL SUMMARY JUDGMENT be GRANTED and judgments be entered in

their favor, each in the amount of $1,200.00.




Respectfully Submitted,
/

/C/Q?’y

Théron G. Kot ~Esquire
Attorney for Plaintiffs
Ferraraccio & Noble

301 East Pine Street
Clearfield, PA 16830
(814)-375-2221

PA LD. No.: 55942



IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

JAMES W. SWISTOCK, an adult
ind., and RONALD R. BODLE, an
adult individual

V. : NO. 04-2032-CD

DAVID MAST, aa adult ind., and:
ANN MARIE WITHEROW, ind. and
Administrator of the ESTATE

OF GERALD WITHEROW

EXCERPT OF PROCEEDINGS
TESTIMONY OF DAVID MAST

HELD BEFORE THE HONORABLE

FREDRIC J. AMMERMAN, PRESIDENT JUDGE
on Wednesday, February 23, 2005
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FOR _THE PLAINTIFFS: _ Exhibit "A" -

THERON G. NOBLE, ESQUIRE

FOR THE DEFENDANT (MAST) :
TONI M. CHERRY, ESQUIRE

FOR THE DEFENDANT (I.ONDON) :
JOHN R. CARFLEY, ESQUIRE

FOR THE DEFENDANT (WITHEROW) :
JOHN SUGHRUE, ESQUIRE

Reported by: Cathy Warrick Provost, RMR
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--PROCEEDINGS S --
ATTORNEY NOBLE: I would call Mr. David Mast to the
witness stand.
DAVID MAST,
having first been duly sworn, was examined and
testified as follows:
DIRECT EXAMINATION

BY ATTORNEY NOBLE:

Q. Would you please state your name.
A, David Mast.
Q. Mr. Mast, are you involved with a business called

David Mast & Sons Logging?

A. Yes.

Q. In what capacity are you involved with that
business?

A, Well, we've been in business for 11 years logging.

Q. Okay. Do you own that business?

A. Yes.

Q. Does anybody else have an ownership interest in it?

A. No.

Q. Mr. Mast, I'm going to hand you a document. And if

you would take a look at that while I'm distributing these out.

Are you familiar with that document?
A. Yes.

Q. Can you tell us what it is?
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A. It's a Timber Sale Agreement.

Q. Is that the one that you entered into with

Mrs. Witherow?

A. No. I did this with Mr. London.
Q. Can you explain to me what you mean by that.
A. Yes. Mr. London come over to us and said that he

found a piece of timber, would we be interested? I said yes.
He said, well, he knows where's this piece of timber. Showed
it to us. And we walked it, scaled it, give him a price.
And he said he'll talk to the lady and see if it's
agreeable, and, if it is, then we can pay the money.
Q. Let's talk about that conversation with Mr. London
for a second. Did he indicate that he had any ownership

interest in that property that he was discussing with you?

A. Not ownership, no.

Q. How was it that he was going to make that
arrangement?

A. He said he would talk with Mrs. Witherite (sic) and

said that he would take care of it for us. We have never met
the lady. I have today not met the lady.

Q. So you never, throughout this deal, met
Mrs. Witherow?

A. No.

Q. Did you meet with anybody else besides Mr. London

concerning this agreement?
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last name.

Just Mr. London.

Who did you pay?

Mr. London.

And how much did you pay him?

24,000.

Now, did you do the timbering up on the property?
Yes.

How much money did you receive from the timbering?
I'd have to look. We have the receipts.

Ckay, yocu have the receipts?

Yes.

Where did you sell the timber to?

To my cousin.

And what's your cousin's name or business?

It's Andy's Sawmill.

Pardon me?

Andy's Sawmill.

Andy's Sawmill?

Uh-huh (yes).

ATTORNEY SUGHRUE: Excuse me, I didn't hear that

ATTORNEY NOBLE: Andy Sawmill.
ATTORNEY SUGHRUE: How do you spell that?
THE COURT: S-a-w-m-i-1-1.

ATTORNEY NOBLE: It's not a last name; it's a
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sawmill,.I assume.
BY ATTORNEY NORBLE:
Q. Anyway, of the money that -- strike that. Did
Mr. London indicate to you that anybody else besides
Mrs. Witherow had an interest in this property?
A. No, sir.
Q. And when were these conversations, a time frame,

when were they occurring?

A. It would have been before we signed the contract.

Would have been like March, like February or March of 2002.

Q. And how many conversations did you have with

Mr. London?

A. I would say two, maybe three.

Q. Tne first conversation, he approaches you and tells

you about the property; correct?

A. Uh-huh (yes).

Q. At that point, did you give him the contract form?

A. No.

Q. I assume that's your form of contract?

A, Yes.

Q. When did you give Mr. London that form?

A, When we decided that we were going to buy the
timber

Q. Who filled in the blanks, if you will, on that?

A. That would be my son, my son and I. I let him f£ill
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in for me. I fill in for myself, like, he helps me out.

Q. So then at the second meeting you give Mr. London

that?

A. Yes. When he went to take the money over to

Mrs. Witherite, we gave him the contract so --

Q. You gave him money and the contract to take to her
to sign?

A, Right.

Q. Okay. And that was $24,000 in cash, I believe?

A. Correct.

Q. Coming back, do you have any of the proceeds that

Andy's Sawmill gave you for the timber on this property left?

A. No.

ATTORNEY NOBLE: Thank you: That's all I would
have.

THE COURT: I'm assuming that, for purposes of what
we're dealing with here this morning -- maybe I shouldn't
assume anything. Do any of counsel have any questions for this
gentleman?

ATTORNEY CHERRY: I have none, Your Honor.

ATTORNEY SUGHRUE: I have one.

CROSS-EXAMINATIbN
BY ATTORNEY SUGHRUE:
Q. You said that you went to the property and cruised

it, reviewed it and made a decision on the timber located. How
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did you identify the property that you were cruising? Who

showed it to you?

A, Mr. London had walked it with us and showed us the
property.

Q. Mr. London took you to the property?

A, Right.

Q. And was there anybody with you besides Mr. London?

A. Just my son.

Q. That's Joseph Mast?

A. Melvin. It could have been Melvin or Joseph. I'm

not sure which one it was.

Q. One of your sons?

A. Yes.

Q. One of your business associates?

A. Yes.

Q. Now, as you cruised it, how did you tell where the

boundaries were? Did Mr. London make any representation to you

as to the boundaries?

A. Yes. He showed us where the boundary was.
Q. Mrs. Witherow wasn't there?

A, Ne.

Q. And you never met Mrs. Witherow?

A. I never met her, no.

You didn't call her or try to reach her?

» o

No. We figured, why should we? We thought it was
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all taken care of.
ATTORNEY SUGHRUE: I have no further questions.
THE COURT: Mr. Carfley.
ATTORNEY CARFLEY: Thank you, Your Honor.

CROSS - EXAMINATION

BY ATTORNEY CARFLEY:

Q. Mr. Mast, my name is John Carfley. I'm
representing Mr. London. Just a couple questions for you, sir.
How long have you been in the timbering business?

A. Will be 11 years, going on.

Q. Did you have this property surveyed after you
signed the contract with Mrs. Witherow?

A, No.

Q. Did you have a title search completed of the
property to determine ownership interest?

A, No. We thought London did all that, cause he was

our agent for us for that property.

Q. I'm sorry, sir?

A. London was our agent for that property.

Q. He was your agent?

A. Right.

Q. The contract you signed in 2002, when did you do

that on the property?
A. It was in the fall or the winter of 2002. It was

almost, well, not quite, 2003 we started.
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Q. Was there any reason for the delay in going on the
property?

A, No.

Q. Did you ever have any conversations with

Mr. Sughrue personally concerning the contract?

A. No.

Q. The form that was presented to you as an exhibit,

that is your form, and you or your son, or one of your agents,

filled it in?

A, | Right.

Q. Mr. London did not do that?

A. No.

Q. You gave that to Mr. London and asked them to take

it back to Mrs. Witherow?
A, Yes.
Q. Thank you, sir.
ATTORNEY CARFLEY: That's all the follow-up I have,
Your Honor, all the questions I have, Your Honor.
ATTORNEY NOBLE: Just two follow-up along those
lines, Your Honor.

REDIRECT EXAMINATION

BY ATTORNEY NOBLE:

Q. Mr. Mast, when you normally go out to the property
on a timbering business, do you go to the courthouse to check

out the records to see who owns the property?

10
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A, Wle usually don't. We usually take the owners
truthfully -- you know, try to be honest. And this was an
honest mistake, that we had nothing -- didn't know anything
about.

And this is the first it's ever happened 11 years
we've been in it. We never had this problem. Always when we
went to the owner, that's the first thing we do, is walk the
line with him so we know where the boundary is, and then we
sign a contract. And this is the first we ever dealt with
something like this.

Q. But in this circumstance, you understood, when you
were dealing with Mr. London, that he was not the owner of this
property; right?

A, Oh, yes. Yes.

Q. And the second line of questioning I wanted to ask
you. How did you determine the amount of money that you
offered Mrs. Witherow on here? 1Is it like a percentage of what
you estimate the timber's worth, or how is that determined?

A. You have to figure all your expense, okay. And you
have to figure your help. This is just like any business.

ATTORNEY CHERRY: I'm going to raise an objection.
Your Honor, I think we've now gone way beyond the issue of
injunction. I don't see how this Plaintiff has proven any --

THE COURT: I think we have. 1I'll sustain the

objection.

11
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ATTORNEY NOBLE: Thank you.

THE COURT: Thank you, sir.

ATTORNEY SUGHRUE: I have one question, Your Honor.

THE COURT: Wait a minute. You said that before,
but you had a lot more than one.

ATTORNEY SUGHRUE: Well, a document was presented.
Is it going to be marked and entered? If Mr. Noble isn't going
to enter that exhibit that we discussed --

THE COURT: And what you're talking about, I
believe, is the copy of the one-page logging agreement that he
had handed to everyone, --

ATTORNEY SUGHRUE: Right.

TAE COURT: -- which is the same document that is
attached to Plaintiff's complaint as Exhibit A; correct?

ATTORNEY SUGHRUE: Correct. And I'd like -- IFf
he's not, I'd like to have it marked and made an exhibit for
today's hearing.

THE COURT: Any objection to Mr. Sughrue proceeding
in that fashion?

ATTORNEY CHERRY: I have no objection, sir.

THE COURT: Sir, could you hand that to the court
reporter, please. That's a copy of the agreement.

And can you mark that as Mr. Sughrue directs. How
do you wish to mark that?

ATTORNEY SUGHRUE: Mark that Defendant's Exhibit .
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Witherow's A,

RECROSS - EXAMINATION

BY ATTORNEY SUGHRUE:

Q. Mr. Mast, I show you that document that's just been
marked Witherow Exhibit A. You're familiar with it?

A. Uh-huh (yes).

Q. Is the name at the bottom markea witness, Joseph D.

Mast, is that your son's signature?

A. That's my son's, yes.

Q. Did Mr. London sign that document in your presence?
A. Yes. Yes, he did.

Q. Now, is this the entire timber sale agreement?

A, Yes.

Q. This is the entire writing?

A. Yes.

Q. This is the document you were relying upon?

A. That's what we've used all these years.

ATTORNEY SUGHRUE: Thank you, Your Honor. 1I'd ask
that that document be offered into evidence as Defendant
Witherow Exhibit A.

THE COURT: Any objection?

ATTORNEY CHERRY: No, sir.

ATTORNEY CARFLEY: No.

THE COURT: Defendant Witherow's A is admitted.

Anything further for this witness, please?
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ATTORNEY SUGHRUE: Not I.

THE COURT: Thank you, sir. You may step down.

-- END OF PROCEEDINGS --

--CERTIFICATE --

I hereby certify that the proceedings and evidence
are contained fully and accurately in the notes taken by me
upon the hearing of the within matter, and that this transcript

is a correct copy of the same.

Date: May 18, 2005

pa— v 14

Cathy Warrick Provost, RMR

Official Court Reporter
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1to contract to buy timber as to the following agreement.

[ . o7
e vt

DAVID MAST
& SON LOGGING
Rte. 1, Box 172-B
Luthersburg, PA 15848

TIMBER SALE AGREEMENT

fade and entered into. this day
etween Landowner:

..............

..........................................................................................................................

nd Contractor: ‘OM ..................... V m ......

................................................................................

The Contractor shall be responsible foran
eing-caused by his operations, includin
rea. Reparation of damages shall be

y damage occurring beyond the limits of the salearea
g severe deterioration of the access roads on the timber sale
made as soon as practicable. :

The Landowner guarantees title to the said timber and will

defend it at his expense against any
nd all claims for taxes, mortgages, contracts and any other en

cumbrances.

The Landowner grants to the Contractor the freedom of entry and righi-of—way on and across
1€ area covered by this contract. :

Small wood products, pulpwood, firewood, etc. fro
y the Contractor as part of his normal operations. At the
ie sale area shall be the property of the Landowner for

m timber sale area only, may be removed
completion of operations, all wood left on
his personal use and disposal.

_ Exhibit "B" -



COMMONWEALTH OF PENNSYLVANIA
INHERITANCE TAX RETURN

SCHEDULE A
REAL ESTATE

RESIDENT DECEDENT
e Sty g M EUCNL
ESTATE OF

Witherow, Gerald Q.

FILE NUMBER

All real
between a willng buyerand a willing seller,

survivorship must be disclosed on Schedule
ITEM

NUMBER

VALUEATDATE

DESCRIPTION OF DEATH

1 Two acre parcel situate Pik

Pennsylvania, improved with
building and barn. Tax Ass
Currently at $11,175.00 and
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1007 1

jointly with e
as Tax Map No. 126-111-38.
Olanta ang Curwensvilie,

dated November 22
recorded in DRY 381, page 7
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of the whole less 2

» 1946, fr

Y, Pennsylvania.

s that surface owner w

More

Clearfield County,

ly dwelling, garage, out
No. 126-I11-51 assessed
y William T. Bensor of
tached.

e Tohnship,
single-fami
essment Map
appraised b
appraisal at

$ ,82,000.00
in 70 acres, more or less, unim-
ip, Clearfield County, Pennsylvania.
H13-19, assessed 507 interest to
s W. Swistock and 257 interest to
by Map Assessment cards attached,
sed by Clearfield County at $28,000
liam T. Bensor, of Coldwell Banker
erest. Decedent's interest valued
1 plus 152 premium for non-minority
1l attache

$ 18,500.00

al rights located Knox Township,
Assessed as Tax Map No. 122-
ched. Decedent dges not have
: of $634 times 1998
equals $2,885.. Tax Assessment

t to lease; however, valued minimal-
ould pay reasonable '

ed at $10,800. 503

nt atta

nterest valu
$ 5,400.00
» approximately 80' x 1257,
Clearfield County, Pennsyi-
x-wife, Jean E. Witheroy, Assessed
Fronting on Public road between
Particularly described in Deed,
the Pennsylvania Conference and
Suitable as building 1ot. Copy
- 1007 interest valued at 503
lack of majority interest. .

om
0.

F 4,000.00
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IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY,

PENNSYLVANIA

(CIVIL DIVISION)
JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,
No. 04- 02032 -CD
V.
In Equity and at Law

DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

DEFENDANTS.

PLAINTIFFS’ CERTIFICATE OF SERVICE

I, Theron G. Noble, Esquire of Ferraraccio & Noble, counsel for Plaintiffs, does
hereby certify this __13th day of March, 2006, that I did send true and correct copies
(as applicable) Plaintiffs’ MOTION FOR PARTIAL SUMMARY JUDGMENT AS TO
ALL DEFENDANTS to the below indicated persons, being all counsels of record or pro
se litigants, via United States Mail, first class, postage prepaid.

Mr. Olin L. London Toni M. Cherry, Esquire John Sughrue, Esquire

Pro Se Counsel for Defendant Mast Counsel for Defendant Witherow

320 Stony Lonesome Rd. P.O. Box 505 23 N. 2nd Street

Luthersburg, PA 15848 DuBois, PA 15801 Clearfield, PA 16830
Respectfully Submitted,

—7

/ /éd
Theron G. N&ble, Esquire
Attorney for Plaintiffs
Ferraraccio & Noble

301 East Pine Street
Clearfield, PA 16830
(814)-375-2221

PA 1D. No.: 55942




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA
(CIVIL DIVISION)

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,
V.
DAVID MAST, an adult individual,
OLIN L. LONDON, an adult individual, and
ANN MARIE WITHEROW, individually and
as Administrator of the Estate of Gerald Witherow,

DEFENDANT.

No. 04-__ 2032 -CD

In Equity and at Law

Type of Pleading:

CERTIFICATE OF SERVICE

Filed By:

Plaintiffs

Counsel of Record:

Theron G. Noble, Esquire
Ferraraccio & Noble

301 East Pine Street
Clearfield, PA 16830
(814:-375-2221

PA 1.D.#: 55942

Willam A. Shaw
Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY,
PENNSYLVANIA
(CIVIL DIVISION)

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,
No. 04-_ 02032 -CD

V.

In Equity and at Law
DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

DEFENDANTS.

PLAINTIFFS’ CERTIFICATE OF SERVICE

[, Theron G. Noble, Esquire of Ferraraccio & Noble, counsel for Plaintiffs, does
hereby certify this __16th day of March, 2006, that I did propound a certified copy of
the RULE RETURNABLE issued upon Plaintiffs’ MOTION FOR PARTIAL
SUMMARY JUDGMENT (as to all defendants) to the below indicated persons, being all
counsels of record or pro se litigants, via United States Mail, first class, postage prepaid.

Mr. Olin L. London Toni M. Cherry, Esquire John Sughrue, Esquire

Pro Se Counsel for Defendant Mast Counsel! for Defendant Witherow

320 Stony Lonesome Rd. P.O. Box 505 23 N. 2nd Street

Luthersburg, PA 15848 DuBois, PA 15801 Clearfield, PA 16830
Respectfully Submitted,

Theron G. }oble, Esquire
Attorney for Plaintiffs
Ferraraccio & Noble

301 East Pine Street
Clearfield, PA 16830
(814)-375-2221

PALD. No.: 55942







IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,

V.

DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

DEFENDANTS.

FILED .c
B 3% @2‘3&%

William A. Shaw
Prothonotary/Clerk of Courts

)

)

) No. 04-2032-CD

)

) In Equity and at Law
)

)
) Type of Case: Civil Action

) Type of Pleading: Defendant, Ann
) Marie Witherow’s Answer in

) Opposition to Plaintiff’s Motion for
) Partial Summary Judgment

)

) Filed on Behalf of: Defendant,

) Ann Marie Witherow

)

) Counsel of Record for this Party:
) John Sughrue, Esq.

) Supreme Court No. 01037

) 23 North Second Street

) Clearfield, PA 16830

) Phone: (814) 765-1704

) Fax: (814) 765-6959

)

) Other Counsel of Record:

) Theron G. Noble, Esq.

) Supreme Court No. 55942

) 301 E. Pine St.

) Clearfield, PA 16830

) Phone: (814) 375-2221

)

) Olan London, Pro Se

) 320 Sloney Lonesome Rd.

) Luthersburg, PA 15848

)

) Toni M. Cherry, Esq.

) 1 North Franklin Street
) PO Box 505

) DuBois, PA 15801

) Phone: (814) 371-5800
) Fax: (814) 371-0936



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,

V. No. 04-2032-CD
DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

In Equity and at Law

DEFENDANTS.

DEFENDANT, ANN MARIE WITHEROW'’S ANSWER IN OPPOSITION TO
PLAINTIFF’S MOTION FOR PARTIAL SUMMARY JUDGMENT

AND NOW, comes Defendant, Ann Marie Witherow, individually and as Administrator,
(hereafter “Witherow”) by her attorney, John Sughrue, and responds in opposition to Plaintiff’s
Motion for Partial Summary Judgment as follows:

1. Admitted.

2. Admitted.

3. Witherow responds to the allegations as follows:

A. Admitted. Further, in her Answer to the Complaint Witherow allegesi that the
premises were described and that Witherow owned é one-half undivided interest in the
same pursuant to Deed recorded in DBV 388, page 236 and attached a copy of said Deed
as Exhibit 1. Said Deed establishes those facts of record and is attached hereto and
incorporated herein by reference as Exhibit 1.

B. Admitted.



C. It is admitted that said allegation is contained in the Amended Complaint,
Paragraph 8. The allegations are denied by Witherow as stated. On the contrary, the
relevant facts are as follows:

1) Witherow signed the Timber Sale Agreement;

2) The Timber Sale Agreement speaks for itself;

3) The Timber Sale Agreement is for the sale and buying of standing
timber;

4) The Timber Sale Agreement does not describe the timber being sold or
purchased,

5) By said Timber Sale Agreement, Withefow sold standing timber owned
by the Estate, which in fact was a one-half undivided interest in the timber;

6) Mast testified in deposition that he intended and believed he was buying
all of the timber, meaning a 100% interest;

7) Witherow testified in deposition that she intended and by the Timber
Sale Agreement was selling only that standing timber owned by the Estate; to wit: a

. one-half undivided interest;

8) There is a dispute of fact as to what was sold and what was
purchased;

9) The Timber Sale Agreement was prepared on a David Mast form
agreement and prepared by David Mast, authorized agents, specifically his sons,
Joseph Mast and Melvin Mast, who are in business with him. See Mast deposition.

10) Defendant, London, presented the Timber Sale Agreement to Witherow;

11) Defendant, London, presented the money to Witherow;

2



12) Mast admitted in court hearing testimony that London was his agent.
See Court transcript February 23, 2005, Exhibit A to Plaintiffs’ Motion;

13) LondO.n admits in his answer and deposition that shortly after the
signing of the Timber Sale Agreement, Witherow’s lawyer, John Sughrue, called
London and confirmed to London that the Estate only owned a one-half interest in
the standing timber in the 70 acre, Knox Township tract; that the other one-half
interest was owned by Swistock and Bodle; that Witherow was only selling the
Estate’s interest in the timber; and that the timber could not lawfully be removed
without Swistock and Bodle’s consent.

14) In said phone call to London, Attorney Sughrue confirmed orally to
London the facts that the Witherow Estate only owned a one-half interest in the
standing timber in the 70 acre, Knox Township tract; that the other one-half interest
was owned by Swistock and Bodle; that the Estate was only selling the Estate’s
interest in the standing timber; that the timber should not be removed without
Swistock’s and Bodle’s consent and could not be lawfully removed without that
consent; asked London for Mast’s phone number; directed London to communicate
the foregoing facts; that London and Mast would have to negotiate a deal with
Swistock and Bodle before the timber could be removed and directed London to
not remove the timber without Swistock’s and Bodle’s consent and participation.
See Affidavit of John Sughrue.

15) Mast admits that the Timber Sale Agreement was signed on his behalf

by an authorized individual, specifically his son, Joseph Mast. Olan London admits
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that he signed as a witness. Ann Witherow admits that she signed the Timber Sale

Agreement as Executor.

A copy of said Timber Sale Agre'ement is attached hereto as Exhibit 2 and
incorporated herein by reference.

D. Witherow has admitted that London suggested to Witherow that she could raise
needed money for the Estate by selling the timber in the Estate and London offered to
contact an individual he knew. Mast and London admit that London contacted Mast about
the Witherow timber and showed the timber to Mast. Mast and London admit that Mast
prepared an agreement and directed London to offer Witherow Twenty four thousand and
00/100 ($24,000.00) Dollars for the Witherow timber. Witherow admits that Witherow
accepted the proposal offered by London on behalf of Mast, believing it was for the
Estate’s one-half undivided interest in standing timber and received Twenty four thousand
and 00/100 ($24,000.00) Dollars. Witherow admits that upon inquiry, London indicated
that he should be paid ten (10%) percent, (which he represented to be customary) and that
Witherow accordingly gave him Two thousand four hundred and 00/100 ($2,400.00)
Dollars. Witherow admits receiving Twenty four thousand and 00/100 ($24,000.00)
Dollars in cash from London and giving or pel;mitting London to retain Two thousand four
hundred and 00/100 ($24,000.00) Dollars of it.

E. The record reveals that at all relevant times, Witherow did not have personal
knowledge as to whether or not the timber was removed by Mast, when timbering began or

when timbering concluded. Witherow agrees that Mast acknowledged removing timber

from acreage in Knox Township, which Mast represented as being from the



Witﬁerow/Swistock/Bodle tract. The actual location of the timber in fact removed and
sold by Mast has not been established on the record by the necessary and proper survey.

F. Denied as stated. Mast testified that he received Sixty six thousand two hundred
twenty-eight and 23/100 ($66,228.23) Dollars for timber removed from property in Knox
Township, which he testified he understood to be the Witherow/Swistock/Bodle tract.
However, Mast further testified that he did not survey the Witherow/Swistock/Bodle tract
to establish the boundaries; did not contact adjacent land owners to confirm mutually
recognized boundaries; and did not reference any existing documents of record to establish
the location and boundaries of the subject premises. Accordingly, the exact location and
ownership of the timber that was in fact removed remains to be established. Witherow
agrees that in addition to the location and ownership of the timber removed, the value of it
continues to be at issue.

G. Admitted.

H. Admitted.

[. Admitted.

J. Admitted.

K. Admitted. Further, Witherow believes and therefore affirms, on advice of
counsel that Mast and London are, as a matter of law, charged with knowledge of the
same.

L. Denied as stated. Evidence thus far establishes only that Witherow did not
contact Swistock or Bodle prior to executing the Timber Sale Agreement or to the standing
timber apparently being removed and in addition, that Witherow did not have knowledge
as to whether or not Swistock and Bodle consented to the timbering or had
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communications with Mast and/or London prior to timber removal for the reasons that
such information was exclusively within the knowledge of Plaintiffs and Co-Defendants.
See Witherow’s Answer, }.)aragraph 17.

M. Admitted.

N. Denied. On the contrary, Witherow believes said fact is relevant to the subject
motion. In particular, Witherow avers that Mast, as a matter of law, knew or should have
known that the standing timber was owned one-half by the Plaintiffs and as a matter of law
is charged with said knowledge under the applicable recording statutes of the
Commonwealth of Pennsylvania. Witherow agrees and London admits that he knew at all
relevant and material times that the standing timber was not completely owned by the
Gerald Witherow Estate. éee London Answer and New Matter.

O. Denied. On the contrary, London’s knowledge is at issue for purpose of this
Motion. London at all relevant times knew that Witherow only owned one-half of the
standing timber on the Knox tract and that accordingly, the Timber Sale Agreement .only
covered that one-half interest. See Subparagraph N above. London had a legal duty to
communicate said knowledge to Mast.

P. Witherow agrees that the same is not at issue for this motion.

Q. Witherow bel.ieves that Swistock and/or Bodle did not in fact receive any
compensation for the harvesting of the timber from the subject premises; however, said

knowledge is based wholly on the Amended Complaint and testimony of Mast and/or

London.



Part 1: v. Defendant Mast

4. Witherow, on advice of counsel, admits that the paragraph sets forth the correct
language of that part of the said statute.

5. Admitted.

6. Admitted.

7. Admitted.

8. Said paragraph contains a conclusion of law to which no response is required.

Part II: v. Defendant Witherow

9. Witherow’s response to Paragraphs 1 through 8 above is incorporated herein by
reference as if the same was set forth herein at length verbatim.

10. Witherow, on advice of counsel, believes and therefore acknowledges that said
paragraphs accurately set forth the words contained in said statute.

11. Denied. Witherow in her answer and her deposition does not admit any fact
that supports a legal conclusion that she violated said statute or engaged in any unlawful or
improper conduct by entering into the aforesaid Timber Sale Agreement, Exhibit 2 to this
answer. Witherow denies that she and/or the Timber Sale Agreement caused Defendant
Mast to timber Bodle and Swistock’s timber without their consent. On the contrary,
Witherow states in her answer and deposition that she told the purchasers and believed that
the purchasers knew that she only had one-half undivided interest in the timber to sell. On
the contrary, Witherow contends that the facts of the case requires the Court to conclude
that a condition of said Timber Sale Agreement was that London and Mast were obligated
to secure the consent of Swistock and Bodle prior to removing the timber and London’s
and Mast’s failure to do so constituted a breach of the Timber Sale Agreement, if the

7



Timber Sale Agreement, in fact, was a contract. See Witherow answer, deposition and
Sughrue affidavit. Further, Witherow on advice of counsel suggests and therefore avers
that under the facts of this case said Timber Sale Agreement may not have constituted a
valid contract between the parties because of its failure to set forth an adequate description
of what was being sold and being purchased and the subsequent misunderstanding between
the parties, specifically, Mast’s allegation that he was purchasing all of the standing timber
(i.e. 100% interest) on the premises and Witherow’s contention that she intended and was
selling only that standing timber, which was vested in Gerald Witherow at his death (i.e. a
one-half undivided interest).

12. Witherow, on advice of counsel, acknowledges that said paragraph sets forth
accurately the words of said statute.

13. Denied. Witherow denies that she is civilly liable to Plaintiffs or that they are
entitled to a partial summary judgment against her individually or as Administrator for the
reasons set forth above. Although she denies any unlawful conduct, in the event the Court
concludes that she did engage in unlawful conduct, she could not and would not have been
authorized by law to do so as Administrator of the Estate and accordingly, any judgment
entered should be individually only.

WHEREFORE, Defendant, Ann Marie Witherow, moves the Honorable Court to deny
Plaintiffs’ request for partial summary judgment against her individually and/or as Administrator
of the Estate in any amount.

Part III: v. Defendant Olan London

14. Witherow’s response to Paragraphs 1 through 13 above is incorporated herein by
reference as though the same were set forth herein at length verbatim.
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15. Denied as stated. On the contrary, the record establishes that Witherow delivered Two
thousand four hundred and 00/100 ($2,400.00) Dollars from money received for entering into the
Timber Sale Agreement and at Léndon’s suggestion, as set forth above. She has not admitted the
intent or the act of converting the subject timber.

16. Denied as stated. As set forth in Paragraph 15 above, the records support that the
money is part of the proceeds for entering into a Timber Sale Agreement. Considering London’s
conduct in this matter, it would be unjust to permit him to retain these funds and should either

return it to Witherow, the rightful owner of the money and the individual who gave it to London,

Rﬁifully submitted:
J/"\

Q;;?/Sughrue , Attorméy f g
Marie Wltherow ndant

or to the Plaintiffs.




Made the — second ... day of — September ——— , in the year

Nineteen hundred and.  forty seven (1947) _

gﬂ'“ﬁ“mﬂﬁ?m ' George E. Erhard and Laura N. Erhard, his wife, of the

~ Township of Knox, County of Cleari‘ield and State of Pennsylvanie, .

hereinafter called the grantors, parties of the first part, and-———

//

Gerald Q. Witherow, of the Township of Pike, County of Clearfield and
State of Pemnsylvania, and Raymond S. Fleck, of the Township of Boggs,
County of Clearfield and State of Pemnsylvania, as tenants in common,

hereinafter called the grantees, partles of the second part,

@uﬁﬂu@ﬁbﬁ@ﬁﬂ}, That in consideration of (ﬂ 6d0. Oﬂj 5 A 4 dflJ 4 Cc/

:Dulla,rs

in hand paid, the receipt whereof is horaby acknawledg"ed, the said gr_antorJ do

hereby grant and convey to the said grantec S, their heirs and assigns,_

Nl those two certain tracts or parcels of land situate formerly
in the Township of Jordamn, now in the Township of Knox, County of -

Cleari‘ieid and State of Pennsylvania, bounded and described as follows:

THE FIRST THEREOF: B_eginning é.t a hemlock in line of
land of Ch:_r:istian Neff; thence south forty (40) degrees east one'
hundred (100) perches to a sugar; thence south fifty (50) degrées

west by land conveyed to I. McKee one hundred and six (106) perches 1:0
a beech; thence north forty {50) degrees west one hundred (100) parchea
to pile of stones thence north rifty (50) degres ‘east by . land of P.,
Kloninger one hundred and six (106) perches to the place of beginning.
Containing sixty two (62) acres and -eighty four- (84) perches and

allowance of six (6%) per cent for rouds. -

BEING the same premises which Horatlo Wilkes, by deed
dated in the year 1840, recorded at Clearfield gn ‘February 7, lBLO
in Deed Book G, page 413, granted and oconveyed to George Brhard; and
the said George Erhard, did by Article of Agreement date;l ti;-e 1st day

of October, A. D. 1875, recorded at Clearfield in Miscellaneous Book

EXUTIBIT 1




. - .- . tH
, page 403, agree to sell said land unte David Erhard upon certain +H
onditions which were subsequently performed, and the said David . -
Erhard d4id tbereafter, to wit?! on the 12th day of July, A. D, i
1895, die testate and by hij will dnted the 2nd day of November, i
1880, recorded at Clearfield in Will Book E, page 174, in Item - {
Five, devise the said land to his widow, Jemnie D. Ephard for ana
during her life apnd thereafter to George Erhard, the present ommer.
And the heirs of George Erhard, deceased; did by deed dated the
14th dey of November, 1899, recorded at Clearfield in Deed Book y:
No. 109, page 3, grant and conve% the sald premises to_Jennie D. Erhmrd
the executrix af the said David Erhard. And the said Jennie Erhard
having ‘died on the lst day of November, 1901, title to said lapd ki
vested in George Erhard, the present grantor, by reason of provision -
five in the wlill abovec mentioned. :

———— THE SECOND THEREOF: Also situate in the Township of"
Jorden and being particularly that portion of land- beingtbetween the -
original line to the resurvey along line of resurvey to meadow as

1t existed in 1883, thence west to corner of land now or formerly

of Robert Witherow. Containing ten (10) acres, more or less, and
being a part of & larger survey in the name of Christian Neff.

~—————— BEING the same premises which Louis Erhard and others - B
by-Quit-Clajm Deed dated the 3rd day of February, 1883, recorded

at Clearfield in Deed Book No. 54, page 533, conveyed to George i
Erhard, who by agreement dated as heretofore stated and by subseanent
conveyances as heretofore recited caused the same to vest-id-the =
persons through whom title vested in George E. Erhard, the present
grantor, -al11 as heretofore recited.

. -— --—— The foregoing two parcels are contiguous in loo&tion,'.'. and
combined represent am area of seventy five (75) aores of land, more -
or less. i - -

————— EXCEPTING AND RESERVING, however, unto Hazém H.: Owens,
for a period of two years from April 15, 1947, all of the timber of
every 'kind and character elght inches or more in diameter one foot

from the ground; "together with the right of ingress, egress smd . .:

regress, in, over and upon said parcel of land Tor the purposer-or™ e
cutting, pealing, skidding and removing such timber and bark, with”
the right to construet such roads over the premises hereby conveyed
within such period of" two years as may be meéessary to remove “such :
timber and including the right to erect and maintain a saw mill for !
the manufacturing of the timber into lumber, -with the right to remove
the saw mill and appurtenances thereto and other ‘improvements placed:
upon the ground by Hazen H. Owens at or before the expiration of suchj:
two year period. Any timber not cut down and removed from the =~ - ¥
premises within the said period of two years from April 15, 1947,
and all timber which was not elght inches or more in dlameter one:foot'

above the ground on April 15, 1947, shall be the property of the present s
grantees. :

¢

&




S0 the said. grantor g . ,-do _ hereby Wit b _ specislly the property

heredy conveyed,

Jﬂll L@.@ﬂﬁﬁmﬁﬁ Q@ﬂp@mﬂﬁ; satd grantors have hereunto set thelr hands

and seals the day and year first above written.

51111@. qulu‘t ) j.erlmmﬁ : y eéﬂ -

| T ﬂyrlﬁmmn' £ : ;
Q ’ : . L "6’ 09/65 ‘
L ,&gwc'"fm/ Lo

..gwfmmm ef
Gy OBTIED

On this, the 3 L ——da_yqf 5eptember 1947, before me , Paul Heist Justice of thé

the undersigned officer, personally appeared George E, Erhard and Laure N. Erhard,
his wife,

known to me (or satisfactorily proven) to be the person g whose names are subscribed to the within
instrument, and acknowledged that WRey executed the same for the purpose therein contained.
- IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

MMISSION £y .. ; ~/. .
*( J% ‘r J . 74 .

Justice of the P

3&% 11-1'13'32 l‘l:t‘lfp., thatthe precise address of the gra.ntee sherein is

Olsmﬁa Pa.” and Wes?’Decatur, Pa. respectively.

2

DA,
o B
"m"ﬁm'\'cﬁ‘? :




M) -
ke vy

19 17 -

C.’D(L](bd},- Septembe:

THERQOW and
T 2, —/

RAYMOND S. FLECK, a8’
CLARENCE R. KRAMER
ATTORNEY AT LAW

. .. {A Lt T AN LT RIS S ,—-A_.___n....._; PP B
sl of Semennio
‘f"': /'/», A AT %
Moj} f‘;',f.l'-_/_.'l.c/"‘f‘ A s
Recond x,,,& on this LT dayof” Lo ADa9--n
in the Recorders Office of said County
" inDeep Rook_Ji 7 Vol. PAGE L o
. Grven under ny hand and seal of the said office

the date .above writler.

[ R AT L e € e

RECORDER-

CrLeARPIELD, PA.

¥



| P

& SON LOGGING
" Rte.1,Box172-B

Luthersburg, PA 15848

TIMBER SALE AGREEMENT

and Contractor: {inumd. 2l aa ':z..w?f....q.....:?fe. ~s.,:~f9 r'? ......;;‘7:.;:;..;:..;.7'.;..;7;7.,..enters' '
into contract to buy timber as to the followrng agreement. T
3 ”ﬂ | - A
Contractor agrees to pay M&é"‘wj;t,. A, wasm x’{/:?"(
- - $~.‘:/..f:é}s::........,..'

---------------------------------------------------------------------------------------

and remove ttmber wiithin 2 ;,LJ..J? '.';.....‘. ...... vesreresesnesssessnasasresesnsasas

: The Contractor shallbe responsrble forany damage occu rnng beyond the‘hmlts of thesalee
being caused by his operations, including severe deterioration of the access roads on the timber

area. Reparatlon of damages shall be made as soon as prachcable

The Landowner guarantees trtle to the said trmber and will defend it at hlS 'ex) S
arid all clanms for taxes mortgages contracts and any other encumbrances T

e

the area covered by this contract

Smatl wood products pulpwood flrewood efc. from tlmber sale area only,' may be rem e
by the Contractor as part of his normal operations. At the completton of operatlons all wood left on
the sale area shall be the property of the Landowner for hrs personal u use. and dtsposal

,"1 .

LANDOWNER: '«'" ,.,.s

,1 5_’._

Other specifications: . 7  2#id Simy ._.,Jjéa!»e m A ﬂzL Mw .a?,

- Y
2




CERTIFICATE OF SERVICE

AND NOW, I do hereby certify that on April 17, 2006, I caused a true and correct copy of
DEFENDANT, ANN MARIE WITHEROW’S ANSWER IN OPPOSITION TO PLAINTIFF’S
MOTION FOR PARTIAL SUMMARY JUDGMENT to be served on the following and in the
manner indicated below:

By United States Mail, First Class, Postage Prepaid
Addressed as Follows:

Mr. Theron Noble, Esq. Mr. Olan L. London Toni M. Cherry, Esq.
301 E. Pine St. 320 Sloney Lonesome Rd. 1 N. Franklin St.
Clearfield, PA 16830 Luthersburg, PA 15848 DuBois, PA 15801

Date: April 17, 2006 : M %é)

ohn Sughrue, Attorney fo@zﬁn Marie Witherow,
individually and as Administrator of the Estate of
Gerald Witherow

10



IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

JAMES W. SWISTOCK, an adult individual
and RONALD R. BODLE, an adult individual,

Plaintiffs,
Vs.

DAVID MAST, an adult individual,

OLAN L. LONDON, an adult individual, and
ANN MARIE WITHEROW, individually and

) No. 04 -2032 C.D.

)

) In Equity and at Law

)

) Type of Pleading: DEFENDANT,
) DAVID MAST’S ANSWER TO
) MOTION FOR PARTIAL

) SUMMARY JUDGMENT

)
) Filed on Behalf of: Defendant, DAVID

as Administrator of the Estate of Gerald Witherow, ) MAST

Defendants,

VS.

ANN MARIE WITHEROW, individually and as
Administrator of the Estate of Gerald Witherow,

Additional Defendants,
Vs,
DAVID MAST, individually and t/a
DAVID MAST & SON LOGGING, and
OLAN L. LONDON, individually,

Additional Defendants

)
) Counsel of Record for this Party:

)

) TONI M. CHERRY, ESQ.

) Supreme Court No.: 30205
)

) GLEASON, CHERRY AND
) CHERRY,LL.P.

) Attorneys at Law

) P.O.Box 1

) One North Franklin Street

) DuBois, PA 15801

(814) 371-5800

N’ N’ N N N

FILED

APR 17 2008

7& 295 [ uag
William A. Shaw
Prothonotary/Clerk of Courts

N céne 'ﬂA’f’V}




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

JAMES W. SWISTOCK, an adult individual
and RONALD R. BODLE, an adult individual,

Plaintiffs,
Vs.

DAVID MAST, an adult individual,

OLAN L. LONDON, an adult individual, and
ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

No. 04 - 2032 C.D.

In Equity and at Law

Defendants
Vs.

ANN MARIE WITHEROW, individually and as
Administrator of the Estate of Gerald Witherow,

Additional Defendants
VS.
DAVID MAST, individually and t/a

DAVID MAST & SON LOGGING, and

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
OLAN L. LONDON, individually, )
)
)

Additional Defendants

DEFENDANT, DAVID MAST’S ANSWER TO
MOTION FOR PARTIAL SUMMARY JUDGMENT

AND NOW, comes the Defendant, DAVID MAST, by and through his attorneys,

GLEASON, CHERRY AND CHERRY, L.L.P. and, in accordance with the Rule issued by the




Court on March 15, 2006, for the filing of a written response, does hereby make the following
Answer:
1. ADMITTED.
2. DENIED as a conclusion of law to which no response is required.
3. DENIED as a conclusion of law to which no response is required generally.
Specifically, Defendant makes the following answers:
A. ADMITTED.
B. ADMITTED.
C. ADMITTED.
D. DENIED as a conclusion of law to which no response is required. Insofar as
a response is required, it is DENIED that the “deal” to which Plaintiff refers came about by any
means other than at the request of Defendant Witherow who advised Defendant London that
she wished to sell the timber she advised that she owned.
E. DENIED. The timbering operations commenced and ended in the Spring of
2003 without Plaintiffs or Defendant, Ann Marie Witherow, ever having notified Defendant
Mast that Plaintiffs had or claimed an interest in said timber.
F. DENIED. The value of said timber in place was $24,000.00.
G. ADMITTED.
H. ADMITTED.
I. ADMITTED.
J. ADMITTED.

K. ADMITTED.




L. DENIED as after reasonable investigation, Defendant Mast is without
sufficient knowledge to attest to the truth or falsity of the averments contained in Paragraph L
and strict proof of same is required at trial.

M. DENIED. Defendant Mast is without sufficient knowledge to attest to the
truth or falsity of the averments contained in subparagraph M. of Plaintiffs’ Motion for Partial
Summary Judgment as Defendant Witherow never advised Defendant Mast at any time that the
subject premises were not completely owned by the Estate of Gerald Witherow.

N. DENIED. On the contrary, at no time prior to the commencement of the
instant lawsuit did Defendant Mast ever know that the subject premises were not completely
owned by the Estate of Gerald Witherow.

O. DENIED. At no time prior to being advised by the attorney for Defendant
Witherow did Defendant London know that the subject premises was not completely owned by
the Estate of Gerald Witherow. At the time that he was advised that the Estate of Gerald
Witherow did not own all of the subject premises, he was also advised that Defendant
Witherow’s attorney would take care of the matter and would notify Defendant Mast of this
information.

P. DENIED. At no time did Defendant Witherow ever inform Defendant Mast
that the Estate of Gerald Witherow only owned a one-half interest in the subject premises.
Defendant Mast was not advised that Plaintiffs had a claim in the subject premises until
Plaintiffs filed the instant lawsuit, after the timber was removed from the premises.

Q. DENIED as after reasonable investigation, Defendant Mast is without

sufficient knowledge to attest to the truth or falsity of the averments contained in subparagraph




Q. because he does not know if Defendant Witherow and Defendant London provided
compensation to Plaintiffs.

Part I: v. Defendant Mast

4. DENIED as a conclusion of law to which no response is required. Insofar as a
response is required, it is DENIED that Plaintiffs can make demand from Defendant Mast for
any more than the timber was worth at the time that Defendant Mast cut the same and
Defendant Mast has already paid that amount to Defendant Witherow. Plaintiffs are not
entitled to a measure of any profit that Defendant Mast might have made from his labors as that
would not have been included in the price paid to the Plaintiffs.

5. ADMITTED.

6. ADMITTED.

7. DENIED. On the contrary, the total value of the timber to the landowner is
$24,000.00 which amount has already been paid by Defendant Mast. Plaintiffs are not entitled
to a money judgment for more than the timber was worth to a landowner. Plaintiffs are not
entitled to the improvement or increase in value generated solely by the efforts of Defendant
Mast.

8. DENIED as a conclusion of law to which no response is required. Insofar as a
response is required, it is DENIED that Plaintiffs are entitled to a judgment for more than their

one-quarter interest in the amount paid for the timber.

WHEREFORE, Defendant Mast respectfully requests that Plaintiffs’ Motion for Partial




Summary Judgment be denied.

Respectfully submitted,

GLEASON, CHERRY AND CHERRY, L.L.P.

Mo

( Attorneys for endant, DAVID MAST




VERIFICATION

I, TONI M. CHERRY, ESQ., counsel for Defendant, DAVID MAST, verify that the
information provided in the foregoing Defendant, David Mast’s Answer to Motion for Partial
Summary Judgment is true and correct to the best of my knowledge, information and belief. I
understand that false statements therein are made subject to the penalties of 18 Pa. C.S.A.

§4904, relating to unsworn falsification to authorities.

DATED: April 17, 2006




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

JAMES W. SWISTOCK, an adult individual
and RONALD R. BODLE, an adult individual,

Plaintiffs,
VS.
DAVID MAST, an adult individual,
OLAN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and
as Administrator of the Estate of Gerald Witherow

No. 04 - 2032 C.D.

In Equity and at Law

b

Defendants

ANN MARIE WITHEROW, individually and as
Administrator of the Estate of Gerald Witherow,

Additional Defendants
VS.
DAVID MAST, individually and t/a

DAVID MAST & SON LOGGING, and

)
)
)
)
)
)
)
)
)
)
)
)
)
)
VS. )
)
)
)
)
)
)
)
)
)
)
OLAN L. LONDON, individually, )
)

)

Additional Defendants

CERTIFICATE OF SERVICE

I hereby certify that on this 17" day of April, 2006, a true and correct copy of
Defendant, David Mast’s Answer to Motion for Partial Summary Judgment was served upon

the following persons by mailing the same to them by United States First Class Mail, Postage




Prepaid, by depositing the same in the United States Post Office at DuBois, Pennsylvania,

addressed as follows:

THERON G. NOBLE, ESQ.

Ferraraccio & Noble
Attorneys at Law

301 East Pine Street
Clearfield, PA 16830

Dated: April 17, 2006

JOHN SUGHRUE, ESQ.
Attorney at Law

23 North Second Street
Clearfield, PA 16830

OLAN L. LONDON
320 Stony Lonesome Road
Luthersburg, PA 15848

GLEASON, CHERRY AND CHERRY, L.L.P.

CAttorneys for B endant DAVID MAST~







e IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

- e
A

ot CIVIL DIVISION
JAMES W. SWISTOCK, an adult individual, )
and RONALD R. BODLE, an adult individual, )
) No. 04-2032-CD
"PLAINTIFFS, )
) In Equity and at Law
v. )
)
DAVID MAST, an adult individual, ) Type of Case: Civil Action
OLIN L. LONDON, an adult individual, and )
ANN MARIE WITHEROW, individually and )
as Administrator of the Estate of Gerald Witherow, )
‘ )
DEFENDANTS. )
) Type of Pleading: Affidavit of
) John Sughrue
)
) Filed on Behalf of: Defendant,
) Ann Marie Witherow
)
. ) Counsel of Record for this Party:
s ) John Sughrue, Esq.
) Supreme Court No. 01037
) 23 North Second Street
) Clearfield, PA 16830

) Phone: (814) 765-1704

) Fax: (814) 765-6959

)

) Other Counsel of Record:
) Theron G. Noble, Esq.

) Supreme Court No. 55942
) 301 E. Pine St.

) Clearfield, PA 16830

) Phone: (814) 375-2221

FI LE D ) Olan London, Pro Se

) 320 Sloney Lonesome Rd.

Ry

: APR 2 4 200 ) Luthersburg, PA 15848
° ‘ 2.3e( )
William A. Shaw .
Prothonotary/Clerk of Courts ) Toni M. Cherry, Esq.
W cot&r s Bare ) 1 North Franklin Street
, ) PO Box 505

) DuBois, PA 15801
) Phone: (814) 371-5800
) Fax: (814) 371-0936




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,

V. No. 04-2032-CD
DAVID MAST, an adult individual,

OLAN L. LONDON, an adult individual, and
ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

In Equity and at Law

DEFENDANTS.

AFFIDAVIT OF JOHN SUGHRUE

COMMONWEALTH OF PENNSYLVANIA :
COUNTY OF CLEARFIELD P

I, the- undersigned, John Sughrue, an attorney practicing. law in Clearfield County,
Pennsylvania, being duly sworn according to law deposes and says as follows:

1. In late April 2002 Ann Marie Witherow, (hereafter “Witherow”) Administrator of the
Estate of Gerald Witherow brought to my law office the “Timber Sale Agreement” dated April 19,
2002 and Twenty one thousand six hundred and 00/100 ($21,600.00) Dollars in cash.

2. Witherow came alone to my office on the second floor of 23 N. 2_"d Street, Clearfield,
PA.

3. At that time, Witherow advised me that she had sold at the suggestion of Olan London,
the Estate’s timber located on a seventy-acre tract in Knox Township, Clearfield County, PA in
order to raise needed cash.

4. Witherow indicated that Olan London had brought the Timber Sale Agreement to her

and recommended she sign it and later brought her the cash.




CVERT

g

.....

5. Witherow gave the casl.1 to me to deposit in the Estate’s checking account.

6. Witherow knew at that time that the Estate only owned one-half interest in the standing
timber on the seventy-acre tract.

7. At that meeting, I reviewed the Timber Sale Agreement with Witherow and noted that
the Agreement did not describe or indicate the timber being sold or purchased.

8. At my request, Witherow provided me with Olan London’s phone number. She did not
have a phone number for David Mast Logging.

9. Shortly after my meeting with Witherow, I phoned Olan London at his home and was
successful in reaching him and having a conversation with him.

10. In that conversation, I advised London that the Agreement was incomplete and that it
didn’t describe the timber which was the subject of the agreement. In that conversation, I
confirmed to him that the Estate only owned a one-half undivided interest in the standing timber
on the Knox Township tract and I wanted to make sure that he understood what the Estate owned
and was selling.

11. In that conversation, I told London that the timber couldn’t be lawfully removed
without the agreement of co-owners, James Swistock and Ronald Bodle and specifically directed
him that the timber should not be removed until London and/or David Mast secured the agreement
of the co-owners.

12. In that conversation, I told London that he was to convey to David Mast the
information that I was giving him and to make sure that David Mast did not remove the timber
without the consent of the co-owners.

13. In that conversation, I asked London for David Mast’s phone number and was advised
that he did not have a telephone. At the same time, London confirmed that David Mast’s address

was the address set forth on the Timber Sale Agreement.
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14. 1 concluded the conversation by suggesting to London that he or David Mast could
contact the co-owners and try to work out an agreement with them. I indicated I would hold the
money until they were either successful or unsuccessful in working out a deal and told him to let
me know what was happening.

15. In that conversaﬁon, ‘London did not indicate any belief that the Estate owned more
than one-half of the timber and he did not give me any indication that he disagreed with me and/or
would not follow my directions. |

16. Following that conversation, I expected Londbn to convey the information to Mast and
seek to conclude an agreement with the co-owners. I had no reason to believe London would not
convey the information to Mast.

17. After that phone conversation, I never heard from Olan London or David Mast on the

deal.

18. Subsequently; I tried to ascertain if timber had been removed and was unable to do so.

" Thereafter, I contacted co-owner, James Swistock, to determine if he had any information and he

did not. Subsequently, Swistock investigated and determined the timber had been removed

without his consent.

WHEREOF, I have set my hand and seal this 24" day of April 2006.

WA

John)Sughrue, Attorney U

Sworn to and subscribed before me this 24" day of April, 20 @/

N/ary Public

My Commission Expires:




CERTIFICATE OF SERVICE

AND NOW, I do hereby certify that on April 24, 2006, I caused a true and correct copy of

AFFIDAVIT OF JOHN SUGHRUE to be served on the following and in the manner indicated

below:
By United States Mail, First Class, Postage Prepaid
Addressed as Follows:
Mr. Theron Noble, Esq. Mr. Olan L. London Toni M. Cherry, Esq.
301 E. Pine St. 320 Sloney Lonesome Rd. 1 N. Franklin St.
Clearfield, PA 16830 Luthersburg, PA 15848 DuBois, PA 15801

Date: April 24, 2006 ﬁ%g

John $ughrue, Esquir,
ney for Ann Mar itherow




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION
JAMES W. SWISTOCK, an adult
individual, and RONALD R. BODLE, :
an adult individual :
VS. : NO. 04-2032-CD
DAVID MAST, an adult individual:
OLIN L. LONDON, an adult indi-
vidual, and ANN MARIE WITHEROW,
individually and as

Administrator of the Estate of
GERALD WITHEROW

ORDER

AND NOW, this 25th day of April, 2006, following
argument on the Plaintiffs' Motion for Partial Summary Judgment;
with the Court noting that Defendant 0Olin L. London is
proceeding without counsel, he has failed to appear for this
Court proceeding and he has failed to file an answer to the
Plaintiffs' Motion for Partial Summary Judgment; following
argument, it is the ORDER of this Court that the said motion be
and is hereby granted to the extent that the Court hereby grants
summary judgment on the issue of liability on the part of all
Defendants listed above.

BY THE COURT,

@ |
FILED) ayfin frpnllpa-
Aﬁg 2 7 1";“8:! ' President Judge

William A. Shaw
Prothon Cl iuris- 1ec

\&& Qe s olan tondon
Rvel, Box 78 330 Shons. Lowsona. Road
Cu%umbwa AX Luthess itg, PA @ (s598




‘Clearfield County Office of the Prothonotary and Clerk of Courts

William &. Shaw David S. Ammerman Jacki Kendrick Bonnie Hudson
Prothonotary/Clerk of Courts Solicitor Deputy Prothonotary Administrative Assistemt

To: All Concémed Parties

From: William A. Shaw, Prothonotary -

It has come to my attention that there is some confusion on court orders over the
issue of service. To attempt to clear up this question, from this date forward until further
notice, this or a similar memo will be attached to each order, indicating responsibility for

service on each order or rule. If you have any questions, please contact me at (814) 765-
2641, ext. 1331. Thank you.

Sincerely,

Willtam A. Shaw
Prothonotary

DATE: 4197 lo¢a

You are responsible for serving all appropriate parties.

X The Prothonotary’s office has provided service to the following parties:

| ¥ Plaintiff(s)/Attorney(s)
Va Defendant(s)/Attorney(s)
Other '

‘Special Instractions:

PO Box 549, Clearfield, PA.16830 = Phone: (814) 765-2641Ex. 1330 = Fax (814) 765-7659



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,

v. No. 04-2032-CD
DAVID MAST, an adult individual,

OLAN L. LONDON, an adult individual, and
ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

In Equity and at Law

N N’ N N N N N N SN SN N N N

DEFENDANTS.
ORDER

AND NOW, to wit: this &éh day of M QY 2006, upon consideration of the attached
Motion to Vacate Partial Summary Judgment and{to Reconsider Motion for Partial
Summary Judgment a Rule is hereby issued upon the Plaintiffs, to show cause, if any, why the
prayer of the said Motion should not be granted.

RULE RETURNABLE on the g !f'b day of \\U(\Q. » 2006, for filing written response.
NOTICE

A petition or motion has been filed against you in Court. If you wish to defend against the
claims set forth in the following petition, you must do so by entering a written appearance
personally or by attorney and filing in writing with the Court your defenses or objections to the
matter set forth against you. You are warned that if you fail to do so, the case may proceed

- without you and an order for relief requested by the Petitioner or Movant. You may lose rights

important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO
NOT HAVE A LAWYER OR CANNOT AFFORD ONE, GO TO OR TELEPHONE THE
OFFICE SET FORTH BELOW TO FIND OUT WHERE YOU CAN GET LEGAL HELP.

Court Administrator's Office F I L E D

Clearfield County Courthouse

1 North Second Street MAY 26 2006
Clearfield, PA 16830 ol3zef, .
(814) 765-2641, Ext. 32 William A. Shaw @

Prothonotary/Clerk of Courts
L cenrx < Py




Clearfield County Office of the Prothonotary and Clerk of Courts

To: All Concerned Parties

From: William A. Shaw, Prothonotary

William A. Shaw David S. Ammerman Jacki Kendrick
Prothonotary/Clerk of Courts Solicitor Deputy Prothonotary

Bonnie Hudson
Administrative Assistant

It has come to my attention that there is some confusion on court orders over the
1ssue of service. To attempt to clear up this question, from this date forward until further
notice, this or a similar memo will be attached to each order, indicating responsibility for
service on each order or rule. If you have any questions, please contact me at (814) 765-

2641, ext. 1331. Thank you.

Sincérely,

[«);L&,Z%J

Willi

am A. Shaw

Prothonotary

DATE: _§-2¢-90c

/___You are responsible for serving all appropriate parties.

The Prothonotary’s office has provided service to the following parties:

Plaintiff(s)/Attorney(s)
Defendant(s)/Attorney(s)

________ Other

Special Instructions:

PO Box 549, Clearfield, PA 16830 = Phone: (814) 765-2641 Ext. 1330 =

Fax: {814) 765-7659



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,
V.
DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and
ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

DEFENDANTS.

Fl EDs/gc
ME S S i *%SS“@““*’*

William A. Shaw
Prothonotary/Clerk of Courts

No. 04-2032-CD

In Equity and at Law

Type of Case: Civil Action

) Type of Pleading: Motion To

) Vacate Partial Summary

) Judgment and To Reconsider
) Motion For Partial Summary
) Judgment

)

) Filed on Behalf of: Defendant,
) Ann Marie Witherow

)

) Counsel of Record for this Party:

) John Sughrue, Esq.

) Supreme Court No. 01037
) 23 North Second Street

) Clearfield, PA 16830

) Phone: (814) 765-1704

) Fax: (814) 765-6959

)

) Other Counsel of Record:
) Theron G. Noble, Esq.

) Supreme Court No. 55942
) 301 E. Pine St.

) Clearfield, PA 16830

) Phone: (814) 375-2221

)

) Olan London, Pro Se

) 320 Stoney Lonesome Rd.
) Luthersburg, PA 15848

)

) Toni M. Cherry, Esq.

) 1 North Franklin Street

) PO Box 505

) DuBois, PA 15801

) Phone: (814) 371-5800

) Fax: (814) 371-0936




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,

V. No. 04-2032-CD
DAVID MAST, an adult individual,

OLAN L. LONDON, an adult individual, and
ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

In Equity and at Law

DEFENDANTS.

MOTION TO VACATE PARTIAL SUMMARY JUDGMENT
AND TO RECONSIDER MOTION FOR PARTIAL SUMMARY JUDGMENT

To The Honorable Frederic J. Ammerman, President Judge of said Court.

AND NOW, comes the Defendant, Ann Marie Witherow, individually and as
Administrator of the Estate of Gerald Witherow and moves the Honorable Court to vacate Order
granting Partial Summary Judgment dated April 25, 2006 and to reconsider the legal issues on
Plaintiffs’ Motion for Partial Summary Judgment and in support thereof represents the following:

1. By Order dated April 25, 2006, copy attached as Exhibit A (hereafter, “Order”), this
Court granted Plaintiffs’ Mction for Partial Summary Judgment ( “hereafter, “Judgment Motion™)
on the issue of liability as between Plaintiffs and Defendant, Ann Marie Witherow.

2. Said Order does not specify and the Court has not otherwise ruled on the Cause of
Action or Actions upon which the Order was entered. However, a reading of the Motion for
Summary Judgment indicates the Cause of Action as conversion and an alleged violation of a

statute set forth at 68 Pa. C.S.A. 115.




3. That Plaintiffs sole basis for requesting Judgment against Witherow was necessarily
based upon Plaintiffs’ allegation that Witherow violated her duty as a Co-Owner as established by
statute contained at 68 Pa. C.S.A. 115. (See Judgment Motion, Para.11) That statute provides,
“from and after this date it shall be unlawful for any owner or owners of any undivided interest in
timber land within this Commonwealth to cut or to remove, or to cause to be cut or removed from
said land any timber trees, without first obtaining the written consent of all co-tenants in said
premises”. (See Judgment Motion paragraph 10.)

4. That this is a case of first impression in this Commonwealth. There is no Appellate
Court case applying that statute to the facts of this case.

5. In their Judgment Motion, the Plaintiffs failed to provide any facts or cases to support
their legal conclusion that Witherow, as a matter of law violated said statute. Without such actual
proof and proper legal authority, said Partial Judgment should not have been entered as a matter of
law. In passing upon a Motion for Summary Judgment, the Court’s function is not to decide any
issues of disputed fact or resolve conflicting inferences, but solely to determine whether there is an
issue of fact to be tried or whether facts essential to the Cause of Action or defense have been
produced. The Court is not permitted to attempt to resolve conflicting contentions of fact or

conflicting inferences. See Goodrich Amram 2d §1035.3 (¢ ) and cases cited therein. The Court is

required to examine the entire record in the light most favorable to the party opposing the Motion
(Witherow). The Court must accept as true all well pleaded facts in Witherow’s pleadings as well
as any admissions of record and must resolve all disputed facts and inferences therefrom in favor

of the adverse party (Witherow). See Goodrich Amram §1035.3 (¢ ): 1 and 2 and the cases cited

therein.

6. In accordance with Civil Rule 1035.2 et. seq., there are certain relevant facts that are

admitted and one key fact that is disputed. They are as follows:




A. Witherow admits that she is the owner of only a one-half (1/2) undivided
interest in the property as successor to Gerald Q. Witherow, said ownership being
established by deed dated September 2, 1947 and duly recorded, copy attached as
Exhibit B. See Witherow Answer and Deposition.

B. Witherow admits that said deed reflects the other one-half (1/2) undivided
interest as being vested in Raymond S. Fleck and further admits that Ronald Bodle
succeeded to the interest of Raymond S. Fleck (DBV 751, p. 538) and that Bodle

subsequently sold a one-quarter (1/4) undivided interest in the property to

Swistock. (See DBV 897, p. 506)
C. Witherow admits that as of April 18, 2002 she was a Co-Owner with the
Plaintiffs in the land and the timber. (See Witherow Answer and Deposition),
D. Witherow admits that on April 19, 2002 she signed a document titled “Timber
Sale Agreement” copy attached as Exhibit C. See Witherow Deposition p.22
where she acknowledges executing the Timber Sale Agreement.
E. There is a disputed fact as to whether or not Witherow, by said Timber Sale
Agreement, sold her one-half (1/2) undivided interest as alleged and testified to by
her or whether she attempted to sell a one hundred percent (100%) interest in the
timber as alleged by Defendant Mast. In considering this Motion, the Court is
obligated under the law to assume the disputed facts and reasonable inferences
therefrom in favor of Witherow the party against who Partial Judgment is sought.
See Witherow Answer paras._____, Witherow’s Deposition at pg. .
7. The Timber Sale Agreement does not specify or describe the timber being sold and purchased.
Under the law cited above, the Court must accept as true Witherow’s testimony and evidence that

she sold only her one-half (1/2) undivided interest in the property.




8. The Timber Sale Agreement has to be interpreted by this Court. A fair and proper interpretation

of the agreement establishes the following legal conclusions:
A. That it constituted a sale and purchase of standing timber and as such

was a conveyance of an interest in land. See In Re Vought’s Estate, 103

A. 2d 445, 448 citing Havens v. Pearson, 6 A. 2d $4. Vought involved the

sale of an undivided one-ninth (1/9) interest in timber as opposed to the sale
of a one-ninth (1/9) interest in the land including timber.

B. That the Timber Sale Agreement passed such title as Witherow had in
the timber to Mast. In Havens, supra the Supreme Court ruled that
ordinarily a contract for the sale of standing timber to be cut and removed,
indefinite as to the time for cutting and removal or one that gives the
Purchaser discretion as to the time of removal is a sale of land within the
meaning of the statute of frauds. pg. 86

C. That the sale of the standing timber to Mast was a lawful act. Havens,
supra makes it clear that it is lawful to sell standing timber. Timber Sales

Contract was valid and enforceable. See Lubecki v. Omega Logging, Inc.

674 FSUPP. 501, WDPa. 1987.

D. The sale of the standing timber did not violate said statute;

E. That upon title to the timber passing to Mast and thereafter, Mast

not Witherow, became the Co-Owner of the timber with Plaintiffs; The
Havens Court cited a Pennsylvania statute 21 P.S. §521 et seq. which
provided that deeds or written contract for the sale of timber is deemed to
convey and vest an interest in land. See note 2. Pursuant to either the

Uniform Commercial Code or Pre-code law, timber on owner’s land was




“constructively severed” and title to timber, passed to timber company
when contract for logging of timber was made. See Lubecki, supra.
F. Mast acquisition of ownership of a one-half (1/2) undivided interest in
the timber caused him to be a Co-Tenant with Plaintiffs and caused him to
be the responsible party under said statute. It did not cause him or
authorize him to cut the timber without his Co-Tenant’s consent.
9. As aresult of the foregoing, it was in fact Mast not Witherow who was the Co-Tenant who
violated 68 Pa C.S.A. 115.
10. In order for the Court to enter Judgment for the Plaintiff and against the Defendant, the Court
must necessarily rule that the sale of the standing timber by Witherow violated the statute. Surely
the Court did not intend to rule that the statute prohibits an owner from selling his land or an
interest in his land. If said statute forbids a Co-Owner to sell his interest in the timber, said statute
is unconstitutional as it surely violates the Pennsylvania and Federal Constitutions.
11. Article I Section 1 of the Pennsylvania Constitution guarantees to an owner the right to
acquire, own, and deal with their property, including the sale of the property as he chooses so long
as the use harms nobody. This is a natural right which does not owe its origin to Constitutions but
is part of a citizen’s natural liberty which is guaranteed as inviolate by every American Bill of

Rights. See Com. ex rel. Woodside v. Sun Ray Drug Company, 116 A 2d 833.

12. In the absence of a reasonable basis for restraint on exercise of private property rights, a
statute which is construed to restrict those rights must be held to be unconstitutional as so
construed. See Woodside, supra.

13. Accordingly, the right to sell an interest in land is a constitutionally protected property right.
14. By granting Plaintiffs Judgment on liability, this Court has ruled that Witherow could not sell

her interest in the timber without violating said statute.



15. By analogy, Bodle sold a one-fourth (1/4) undivided interest in the land to Swistock. Nobody
would seriously argue that Bodle could not sell his interest in the land. Why then should Witherow
be forbidden to sell her interest in the timber? That is the issue.

16. Mast’s liability to Plaintiffs under both statutes is clear and has been established by
uncontested facts.

17. The Court in considering the Judgment Motion, did not invite briefs and did not require
Plaintiffs to brief or establish law that supports Plaintiff’s conclusion that the Timber Sale
Agreement violated the statute.

18. For the foregoing reasons, Witherow respectfully suggests that the interest of justice requires
that the Court vacate its Order granting Partial Summary Judgment as to liability against her and
reconsider the underlying legal issue as described above.

19. Witherow respectfully suggests that the Court should reconsider its ruling and in doing so,
require Plaintiffs to brief the legal issues and cite the law upon which they rely.

WHEREFORE, Defendant Witherow respectfully moves the Honorable Court to execute
the attached Order vacating the Order of Partial Summary Judgment entered against her and in
favor of the Plaintiffs; to reconsider Plaintiffs Motion for Partial Summary Judgment filed against
Defendant Witherow and to forthwith issue a rule, directed to the Plaintiffs, to show cause why the

Prayer of this Petition should not be granted.

Respectfully submitted

a0l g1, 2

@bﬂ Sughrue 4
Attorney for Defendant, Ann Witherow
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD- COUNTY, PENNSYLVANIA

CIVIL DIVISION

JAMES W. SWISTOCK, an adult
individual, and RONALD R. BODLE,
an adult incdividual

VS. NO. 04-2032-CD

DAVID MAST, an adult individual:
OLIN L. LONLCON, an adult indi-
vidual, and ANN MARIE WITHEROW,
individually and as
Administrator of the Estate of
GERALD WITHEROW

ORDER

AND NOW, this 25th day of April, 2006, following.
argument on the Plaintiffs' Motion for Partial Summary Judgment;
with the Court noting'that Defendant Olin L. London is
proceeding without counsel, he has failed to appear for this
Court‘pféceeding and he has failed to file an answer to the
Motion for Partial Summary Judgment ;

Plaintiffs' following

argument, it is the ORDER of this Court that the said motion be
and is herebv granted to the extent that the Court hereby grants
summary judgment on the issue of liability on the part of all

Defendants l:sted above.

BY THE COURT,

tee

President Judge
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, in the year

.Madc the — second --. - Jday of — September

Ninetcen hundred and. forty seven {1047} _

ﬁ?ﬂﬁ“mm& George E. Erhard and Laura N. Erhard, his wife, of the
' Township of Knox, Coumnty of C:Leari'ield and State of Pennsylvanie, . '
£ the first part, amd———

hereinafter called the grantors, parties /

/ ’

Gerald Q. Witherow, of the Township of Pike, County of Clearfield smd
State of Pe:_:nsylvania, and Raymond S. Fleck, of the Township of Boggs,
County of Clearfield and State of Pemsylvania, as tenants in ccamon,

hereinafter called the grantees, parties of the second part,

. ‘ﬁﬁllwﬁﬁm’ﬁh, That i;b consideration of ﬁ 640- 00} 5 ¥ é dﬂJ l’ CJ

Bo'llars,

in hand paid, the receipt whereof is Iwrobi/ a.ckrwwlcdéed, the said grgmtor: do

hereby grunt and convey to the said grantec s, their heirs and assigns,_

All those two certain tracts or parcels of land situaté formerly
in the Towmship of ‘TJorden, now in the, Township of Knox, County of *~
CIearﬁ,eld and State of Pennsylvania, bounded and described as follows*
—— THE FIRST 'I'HERBOF. Beginning at a hemlock in 1i.ne of
land of Christian Neff; themce south forty (40) degrees east one
mmdred (100) perches to a sugar; thence south £ifty (50) degrées

west by land conveyed to I. McKee one hundred and six (106) perches to

a beech; themce north forty (40) degrees west one hundred (100) perches

to pile of -'tones' thence porth fifty {50) degree east by- land ot P. .,
Kloninger oné hundred and six (106) perches to the place of beginning.

Containing sixty two {62) acres end eighty‘ four- (84) perches and

allowance of six (&%) per cent for rouds. -

BEING the same premises which Horat:.o Wilkes, by deed

dated in the year 1840, recorded at Clearfield gn ‘February 7, lBhO
in Deed Book G, page 413, granted and conveyed to George Erhard, and

the said George Erbhard, did by Article of Agreement dated the lst day

of October, 4. D. 1875, recorded at Clearfield in Miscellaneous Book

A - o B

*




it existed in 1883,
of Robert Witherow.

or less.

Erhard did tbereafter, to wit:
1895, die testate and by his will dated the 2nd dsy of
1880, recorded at Clearfield in Wil
Five, devise the said land to his widow, Jennie D. Erhard for eng
during her life and thereafter to George Erhard, the present ozner.
And the heirs of George Erhard, deceased; did by deed dated the °
1ith day of November, 1899, recorded
No. 109, page 3, grant and conve% the sald premises to Jemnie D. Erhmrd
Erhard. And the said Jennie Erhard
having ‘died on the lst day of November, 1901, title to said land -
vested in George Erhard, the present grantor, by reason of provision .
five in the will above mentioned. e

THE SECOND THEREOF:
Jorden and being particularly that
originel line to the resurvey alon

the executrix af the said Daviad

Erhard, who by agreement dated as
conveyancoes &8s heretofore recited
persons through whom title vested in
grantor, -all as heretofore recited.

, Page L0 agree to sell said land unto Do . Erhard upon certalp
onditions vhich were subsequently performed, and the said Davia
on the 12th day of Iulyﬁ A. D,

ovember,
Book E, page 174, in Item -

at Clearfield in Deed Book

Containing ten

BEING the same premises
by-Quit-Claim Deed dated the 3rd day
at’'Clearfield in Deed Book No. 54, page 533, conveyed to George' ; -
heretofore stated and by subseauent
caused the same to vest-i-the -~ '

Also situate in the Township of"
portion of land beinghbetween the -
£ line of resurvey to meadow as
thence west to corner of lend now or formerly
{(10) acres, more or less, and
being a part of a larger survey in the neme of Christian Neff,

wl;':i.ch Louis Erhard and others
of February, 1883, recorded

George E. Erhard, the present

. ~— --—— The foregoing two parcels'are contiguous 1n looation;f. and
combined represent en

area- of seventy five (75) aores of land,:more

32
il

premises within the

above the ground on
grantees,

within such period of two

EXCEPTING AND RESERVING
for a period of two years from April
every ‘kind and character eight inches or more in difameter one foot ¥
from the ground; ‘together with the right of ingress, egress -amd -
regress, in, over end upon said parcel of land ror “the purpose~or"
‘cutting, pealing, skidding and removing such timber and b
the right to construct such roads over the premises hereby conveyed:
years as may be nedessary to remove “such
timber and including the right to erect and maintain a saw mill for-
the manufacturing of the timber into lumber, -with the right to remov
the saw mill and appurtenances thercto and other improvements placed
upon the ground by Hazen H. Owens at
two year period. Any timber not cut . g
sald period of two years from April 15, 1947, R
and all timber which was not eight inches or more in dilameter one ‘foot%

April 15, 1947,

» however, unto Hazén H.. 0%.31:13.'
15, 1947, all of the timber of 4

ark, with

or before the expiration of suoh
down and removed from the = -

l

Sedma - aseemms oo

.
]
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hereby conveyed,

jjllll @@Imhmfgﬁ @@Hﬂpn‘ﬂn‘nﬂf said Jra,ntors have hereunto ser their hands

and seals the day and yoar first above writen, .
S, %xl»alm A @nhhmﬁ _| i eée Edoand &

11 - R
e 'LJ( A
. &Mﬁb{ Erbnr

On this, the F L ——deyqf Septenber 1947, before me , Paul Heist, J'ustice of th4

Peace,
the undersigned officer, personally appeared George E, Erhard end I.aura N. Erhard,
his wife, :

Imown to me (or satisfactorily provesn) to be the person 6 whose names aye .ru&.tcnbed L0 the within
m:tmmm: and acknowledged that they executed the same Jor the purpose thercin contained.
IN WITNESS WHEREQF, I have hereunto set my hand and official seal.

WMMISSION £,

Justice of the

"""p:ljc 5 ;%that.tlwprwiseaddmsoftheg?unteeskaein'w
?Ols'ixﬁa, Pa.’ and W, es? : .

ecatur, Pa, respectively,
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An the Recorders Office of said County
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CERTIFICATE OF SERVICE

AND NOW, I do hereby certify that on May 25, 2006, I caused a true and correct copy of
MOTION TO VACATE PARTIAL SUMMARY JUDGMENT AND TO RECONSIDER

MOTION FOR PARTIAL SUMMARY JUDGMENT to be served on the following and in the

manner indicated below:

By United States Mail, First Class, Postage Prepaid

Addressed as Follows:
Mr. Theron Noble, Esq. Mr. Olan L. London Toni M. Cherry, Esq.
301 E. Pine St. 320 Stoney Lonesome Rd. 1 N. Franklin St.
Clearfield, PA 16830 Luthersburg, PA 15848 DuBois, PA 15801

Date: May 25, 2006 /QIZ %/H/Z

ughrue, Attorne f Ann Marie Witherow,
fvidually and as Admmlstrator of the Estate of
Gerald Witherow




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,
\Z

DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

DEFENDANTS.

FILED ue
%ﬁ’i@%@%&ﬁw

William A. Shaw
Prothonotary/Clerk of Courts

No. 04-2032-CD

In Equity and at Law

Type of Case: Civil Action

Type of Pleading: Affidavit of Service

Filed on Behalf of: Defendant,
Ann Marie Witherow

S N M N N M N N N N N N N N N N N

) Counsel of Record for this Party:
) John Sughrue, Esq.

) Supreme Court No. 01037
) 23 North Second Street

) Clearfield, PA 16830

) Phone: (814) 765-1704

) Fax: (814) 765-6959

)

) Other Counsel of Record:
) Theron G. Noble, Esgq.

)} Supreme Court No. 55942
) 301 E. Pine St.

) Clearfield, PA 16830

) Phone: (814) 375-2221

)

} Olan London, Pro Se

) 320 Stoney Lonesome Rd.
) Luthersburg, PA 15848

)

) Toni M. Cherry, Esq.

) 1 North Franklin Street

) PO Box 505

) DuBois, PA 15801

) Phone: (814) 371-5800

) Fax: (814) 371-0936




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION—LAW

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,
V. No. 04-2032-CD
DAVID MAST, an adult individual
OLAN L. LONDON, an adult individual
and ANN MARIE WITHEROW, individually and
as Administrator of the Estate of Gerald Witherow,

In Equity and at Law

DEFENDANTS.

AFFIDAVIT OF SERVICE

COMMONWEALTH OF PENNSYLVANIA
COUNTY OF CLEARFIELD P

The undersigned, John Sughrue, Attorney for Defendant, Ann Marie Witherow, in the
above-captioned matter, being duly sworn according to law, deposes and says that he caused a
true and correct copy of Court Order dated May 26, 2006 issuing Rule on Motion to Vacate etc.
returnable June 26, 2006 to be served on Theron Noble, Attorney for Plaintiffs, Toni M. Cherry,

Attorney for David Mast, and Olan London, Pro Se, by United States mail; first class, postage

prepaid, on May 30, 2006 at the addresses indicated on transmittal memos attached hereto and

incorporated herein by reference. /O/ i )/LQ\

Sughrue, Esqulre
torney for Defendant

Sworn to and subscribed before me-this 1% day of June, 2006.

S

NOTARIAL SEAL

KRISTEN L ZURAT NOTARY PUBLIC

CLEARFIELD BORO, CLEARFIELD CO.PA
MY COMMISSION EXPIRES MAY 7 2009

My Commission Expires:
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Transmittal Memorandum Date: May 30, 2006

RE: Swistock and Bodle vs. Mast, London and Witherow

Enclosed please find the Order to Vacate Partial Summary Judgment and to Reconsider Motion for Partial
Summary Judgment.

T0: Toni M. Cherry, Esq. FROM: John Sughrue, Esq.
1 N. Franklin St. 23 N. 2" St.
DuBois, PA 15801 Clearfield, PA 16830

Ph. (814)765-1704
Fax (814)765-6959

Transmittal Memorandum Date: May 30, 2006
RE: Swistock and Bodle vs. Mast, London and Witherow

Enclosed please find the Order to Vacate Partial Summary Judgment and to Reconsider Motion for Partial
Summary Judgment. )

T0: Mr. Olan London TROM: John Sughrue, Esq.
320 Stoney Lonesome Rd. 23 N. 2" St.
Luthersburg, PA 15848 Clearfield, PA 16830
Ph. (814)765-1704

L Fax (814)765-6959



Transmittal Memorandum Date: May 30, 2006
RE: Swistock and Bodle vs. Mast, London and Witherow

Enclosed please find the Order to Vacate Partial Summary Judgment and to Reconsider Motion for Partial
Summary Judgment.

T0: Mr. Theron Noble, Esq. FROM:  John Sughrue, Esq.
301 E. Pine Street 23 N. 2" St.
Clearfield, PA 16830 Clearfield, PA 16830

Ph. (814)765-1704
Fax (814)765-6959




CERTIFICATE OF SERVICE

AND NOW, I do hereby certify that on June 1, 2006, I caused a true and correct copy of

Affidavit of Service to be served on the following and in the manner indicated below:

By United States Mail, First Class, Postage Prepaid

Addressed as Follows:
Mr. Theron Noble, Esq. Ms. Toni M. Cherry, Esq.  Mr. Olan L. London
301 E. Pine St. I N. Franklin St. 320 Stoney Lonesome Rd.
Clearfield, PA 16830 DuBois, PA 15801 Luthersburg, PA 15848

Date: June 1, 2006 Q/Z/ %

John/Sughrue, Atforne@{ and on behalf of
Marie Witherow, individually and as
Administrator of the Estate of Gerald Witherow
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IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA
(CIVIL DIVISION)

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,
No. 04- 2032 -CD
V.
In Equity and at Law
DAVID MAST, an adult individual,
OLIN L. LONDON, an adult individual, and
ANN MARIE WITHEROW, individually and
as Administrator of the Estate of Gerald Witherow,
DEFENDANT.
Type of Pleading:
REPLY TO DEFENDANT’S
MOTION TO VACATE PARTIAL
SUMMARY JUDGMENT
Filed By:
Plaintiffs

Counsel of Record:

Theron G. Noble, Esquire
Ferraraccio & Noble

301 East Pine Street
Clearfield, PA 16830
(814:-375-2221

PA I.D.#: 55942

FILED

JUN 06 2006

M/
wﬁaﬂ A s?]:\{,c‘@
Prothonotary/Clerk of
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IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY,
PENNSYLVANIA
(CIVIL DIVISION)

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,

No. 04-__ 02032 -CD
V.

In Equity and at Law
DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

DEFENDANTS.

PLAINTIFFS’ REPLY TO DEFENDANT WITHEROW’S MOTION TO
VACATE PARTIAL SUMMARY JUDGMENT AND TO RECONSIDER
MOTION FOR PARTIAL SUMMARY JUDGMENT

AND NOW, comes the Plaintiffs, James W. Swistock and Ronald R. Bodle, by
and though their counsel of record, Theron G. Noble, Esquire, of Ferraraccio &
Noble, who responds as follows to Defendant Witherow’s MOTION TO VACATE
PARTIAL SUMMARY JUDGMENT:

1. Admitted.
2. In that said ORDER speaks for itself, no response is necessary.
3. Plaintiffs’ Motion speaks for itself, as such no response is necessary.

4. The same is a legal argument for which no response is deemed necessary.

(94

. Denied. Plaintiffs presented ample facts by way of deposition testimony and pleadings
as well as statutory support as the basis for its requested relief.

6 A -D. Admitted.



6 E. Denied. Defendant Witherow overlooks one important issue in its defense theory
that the “Timber Sales Agreement” was a “sale of timber”, arguing that it could sell its
interest in the standing timber. Said “Timber Sales Agreement” was not a sale of
standing timber but was an agreement to harvest the timber, in violation of the statute
relied upon Plaintiffs. The agreement specifically states: “Contractor agrees to pay
$24,000 and REMOVE TIMBER within a 2 years period”. [Emphasis added; see 2nd
paragraph of Timber Sale Agreement, Exhibit “C” to Defendant’s Motion]Given the
contractual language and the action of the parties to the contract, the Court was well

within its province in a motion for summary judgment to determine Defendant Witherow

violated 68 Pa.C.S.A. §115.

7. For the reason stated in 6E, the same is denied. Furthermore, no party, including
Defendant Witherow has attempted to show, nor produced any evidence which tends to
show that the wrong timber was harvested or that the harvested timber was misidentified.
8. For the reasons stated in 6E, the same is DENIED. In fact, the Court can not so
interpret the contract in the manner suggested by counse! for Defendant Witherow in that
it is contrary to (i) the contract itself; and (ii) the actions of the parties in reliance upon
the contract.

9. The same is a legal conclusion for which no response is deemed necessary.

10. For the reasons stated in 6F, the same is denied.

11. The same is a legal conclusion for which no response is deemed necessary.

12. The same is a legal conclusion for which no response is deemed necessary.

13. The same is a legal conclusion for which no response is deemed necessary.

14. For the reasons stated in 6F, the same is denied.



15. Again, Plaintiff Bodle sold a portion of his interest in the premises to Plaintiff
Swistock. The reason said statute was not violated in such a sale was he sold a portion of
his interest in the entire premises, not just the timber, and did so without the clear and
demonstrable intent to cause the timber to be harvested, in degradation of a co-tenants
rights and interest.

16. The same is directed to another party for which no response is deemed necessary.

17. Denied. Plaintiffs supplied ample law and facts to support its motion by way of its
pleading as well as at argument.

18. Denied. The interests of justice would require Defendant Witherow as well as the
other defendant make the Plaintiff’s whole in their loss, not to allow one defendant to
escape liability based upon a faulty argument of her counsel.

19. Denied. The Court should not reconsider its ruling as the same was correct under the

applicable law and facts of this case.

WHEREFORE, Plaintiffs would request that Defendant Witherow’s MOTION
TO VACATE PARTIAL SUMMARY JUDGMENT be DISMISSED.

Respectfully Submitted,

T L 2

/ C
Theron G. Noblg; squire
Attorney for Plaintiffs
Ferraraccio & Noble

301 East Pine Street

Clearfield, PA 16830
(814)-375-2221

PA I.D. No.: 55942




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY,
PENNSYLVANIA
(CIVIL DIVISION)

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,
PLAINTIFFS,
No. 04- 02032 -CD
V.
In Equity and at Law

DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

N N N N N N N N N N e N

DEFENDANTS.

PLAINTIFFS’ CERTIFICATE OF SERVICE

I, Theron G. Noble, Esquire of Ferraraccio & Noble, counsel for Plaintiffs, does
hereby certify this __6th day of June, 2006, that I did propound a certified copy of
the REPLY issued upon Defendant’s MOTION TO VACATE PARTIAL SUMMARY
JUDGMENT (as to all defendants) to the below indicated persons, being all counsels of
record or pro se litigants, via United States Mail, first class, postage prepaid.

Mr. Olin L. London Toni M. Cherry, Esquire John Sughrue, Esquire

Pro Se Counsel for Defendant Mast Counsel for Defendant Witherow

320 Stony Lonesome Rd. P.0O. Box 505 23 N. 2nd Street

Luthersburg, PA 15848 DuBois, PA 15801 Clearfield, PA 16830
Respectfully Submitted,

T O
S

T}'lero?*Cv’.T\Ioble, Esquire
Attorney for Plaintiffs
Ferraraccio & Noble
301 East Pine Street
Clearfield, PA 16830
(814)-375-2221
PA I.D. No.: 55942




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA
CIVIL DIVISION

JAMES W. SWISTOCK, an adult
individual, and RONALD R. BODLE,
an adult individual,
vs. . No. 04-2032-CD
DAVID MAST, an adult individual, :
OLAN L. LONDON, an adult individual, :
and ANN MARIE WITHEROW,

individually and as Administrator of the
Estate of Gerald Witherow

ORDER

AND NOW, this 20" day of June, 2006, the Court noting that thirty days
has passed from service of this Courts Order of April 25, 2006 and that the Court is no
longer in a position to grant reconsideration, it is the ORDER of Court that the Motion
to Vacate Partial Summary Judgment and to Reconsider Motion for Partial Summary

Judgment be and is hereby dismissed.

BY THE COURT:

HONORABLE FREDRIC J. AMMERMAN

@
F E L E D e ""Zi’l resident Judge
! - (
{5 it Seorat (o

William A. Shaw
Prothonotary/Clerk of Courts
1 €C Olan LonGon
3905+om.a toesome Rd.
Lu%\usbu& PA 1SBUE
1t Mevin Mgy
; oy Sens
wG Magy @ ;
R ? Box lﬁ-féuﬁa 8
Lwﬂwsbu.rs‘m 1S54
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- Clearfield County Office of the Prothonotary and Clerk of Courts

William A. Shaw David S. Ammerman Jacki Kendrick Bonnie Hudson
Prothonotary/Clerk of Courts Solicitor Deputy Prothonotary Administrative Assistant

To: All Concerned Parties

From: William A. Shaw, Prothonotary

It has come to my attention that there is some confusion on court orders over the
issue of service. To attempt to clear up this question, from this date forward until further
notice, this or a similar memo will be attached to each order, indicating responsibility for
service on each order or rule. If you have any questions, please contact me at (814) 765-
2641, ext. 1331. Thank you.

Sincerely,

(«),:U;M« .

William A. Shaw
Prothonotary

DATE: (slQ1lo¢e

You are responsible for serving all appropriate parties.

X  The Prothonotary’s office has provided service to the following parties:

Plaintiff(s) X Plaintiff(s) Attorney Other
X Defendant(s) X __ Defendant(s) Attorney
(0.tordon , m.Ma s, T-Magr, (T chasy T Sugh
Mg Ms«) qsoqs'l.a%%-m%j “6, &*8 R‘ULB

Special Instructions:

PO Box 549, Clearfield, PA 16830 = Phone: (814) 765-2641 £x1.1330 = Fax: (814) 765-7659
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IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA
(CIVIL DIVISION)

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,
No. 04-___2032 -CD
V.
In Equity and at Law
DAVID MAST, an adult individual,
OLIN L. LONDON, an adult individual, and
ANN MARIE WITHEROW, individually and
as Administrator of the Estate of Gerald Witherow,
DEFENDANT.
Type of Pleading:
PRAECIPE TO LIST
FOR TRIAL
Filed By:
Plaintiffs

Counsel of Record:

Theron G. Noble, Esquire
Ferraraccio & Noble

301 East Pine Street
Clearfield, PA 16830
(814:-375-2221

PA I.D.#: 55942
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William A. Shaw
Ao &Q(;‘ : Prothonotary/Clerk of Courts
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IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY, PENNSYLVANIA
(CIVIL DIVISION)

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,
No. 04-__02032_ -CD
V.
In Equity and at Law
DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

DEFENDANTS.

(LN A RS g i W N N N

PRAECIPE TO LIST FOR TRIAL

To: William A. Shaw, Prothonotary
Date: August 17, 2006

I, Theron G. Noble, Esquire, counsel for Plaintiff, does hereby certify that in the above
captioned matter, (1) pleadings are closed; (ii) there is no outstanding discovery requests;
and (iii) attempts to amicably resolve this matter have failed or would be non-productive.
Therefore, request is hereby made that the same be placed on the trial list and listed for a two (2)

trial.
Respectfully Submitted,

’ iheroéﬁ ;§ Noble, Esquire

Attorney for Plaintiff
Ferraraccio & Noble
301 East Pine Street
Clearfield, PA 16830
(814)-375-2221

PA 1.D. No.: 55942




IN THE COURT OF COMMON PLEAS, CLEARFIELD COUNTY,

PENNSYLVANIA

(CIVIL DIVISION)
JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,
No. 04-_ 02032 -CD
V.
In Equity and at Law

DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow,

vvvvvvvvvvvvv

DEFENDANTS.

PLAINTIFFS’ CERTIFICATE OF SERVICE

I, Theron G. Noble, Esquire of Ferraraccio & Noble, counsel for Plaintiffs, does
hereby certify this __17th day of August, 2006, that I did propound a certified copy
of the REPLY issued upon Defendant’s MOTION TO VACATE PARTIAL
SUMMARY JUDGMENT (as to all defendants) to the below indicated persons, being all
counsels of record or pro se litigants, via United States Mail, first class, postage prepaid.

Mr. Olin L. London Toni M. Cherry, Esquire John Sughrue, Esquire

Pro Se Counsel for Defendant Mast Counsel for Defendant Witherow

320 Stony Lonesome Rd. P.O. Box 505 23 N. 2nd Street

Luthersburg, PA 15848 DuBois, PA 15801 Clearfield, PA 16830

Unknown (814)-371-5800 (814)-765-1704
Respectfully Submitted,

72)29

“Theron G-Noble; Esquire
Attorney for Plaintiffs
Ferraraccio & Noble
301 East Pine Street
Clearfield, PA 16830
(814)-375-2221
PAID. No.: 55942




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

UJAMES W. SWISTOCK, an individual, and
RONALD R. BODLE, an adult individual,
Plaintiffs

_ VS. ‘ NO. 04-2032-CD
DAVID MAST, an individual, OLIN L. LONDON,

an adult individual, and ANN MARIE WITHEROW,

individually and as Administrator of the Estate of

Gerald Witherow,

Defendants

* * * % * * * * *

ORDER
AND NOW. this 2™ day of January, 2007, it is the ORDER of this Court that the
Pre-Trial Conference in the above matter shall be held on the 16'™ day of January,

2007, at 9:00 a.m. in Chambers.

BY THE COURT,

L

FREDRIC J. AMMERMAN
President Judge
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

JAMES W. SWISTOCK, an adult individual,
and RONALD R. BODLE, an adult individual,

PLAINTIFFS,

V.

DAVID MAST, an adult individual,

OLIN L. LONDON, an adult individual, and
ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow

3

DEFENDANTS.

FILED i -
V&L i‘d&ﬁ“

William A. Shaw
Prothonotary/Clerk of Courts

No. 04-2032-CD

In Equity and at Law

Type of Case: Civil Action

N N Nt st Nt N st Nt ottt et “aar st

) Type of Pleading: Answer of Ann

) Marie Witherow, individually and as
) Administrator, Additional Defendant
) to Complaint filed by David Mast

)

) Filed on Behalf of: Defendant,
) Ann Marie Witherow
)
)

Counsel of Record for this Party:
) John Sughrue, Esq.
) Supreme Court No. 01037
) 23 North Second Street
) Clearfield, PA 16830
) Phone: (814) 765-1704
) Fax: (814) 765-6959
)
) Other Counsel of Record:
) Theron G. Noble, Esq.
) Supreme Court No. 55942
) 301 E. Pine St.
) Clearfield, PA 16830
) Phone: (814) 765-4990
)
) Olan London, Pro Se
) 320 Stony Lonesome Rd.
) Luthersburg, PA 15848
)
) Toni M. Cherry, Esq.
) 1 North Franklin Street
) PO Box 505
) DuBois, PA 15801
) Phone: (814) 371-5800
) Fax: (814) 371-0936




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

JAMES W. SWISTOCK, an adult individual,

and RONALD R. BODLE, an adult individual,
Plaintiffs,

VS. No. 04-2032-CD

DAVID MAST, an adult individual,

OLAN L. LONDON, an adult individual, and

ANN MARIE WITHEROW, individually and

as Administrator of the Estate of Gerald Witherow
Defendants,

In Equity and at Law

b

VS.

ANN MARIE WITHEROW, individually
and as Administrator of the Estate of
GERALD WITHEROW,
Additional Defendants,
Vs.

DAVID MAST, individually and t/a
DAVID MAST & SON LOGGING, and
OLIN L. LONDON, individually,
Additional Defendants.

N N N St Nt St S o ot st st it ot st i gt ot ot et e’ “ast’ ot

ANSWER OF ANN MARIE WITHEROW. INDIVIDUALLY
AND AS ADMINISTRATOR, ADDITIONAL DEFENDANT
TO COMPLAINT FILED BY DAVID MAST

AND NOW, comes Ann Marie Witherow, individually and as the Administrator of the
Estate of Gerald Witherow and responds to the Complaint filed by David Mast to join them as
additional defendants pursuant to Pa. R.Civ. Rule 2252 as follows:

1-11. Denied. On the contrary, the facts are as set forth in the Complaint and New Matter
filed by Ann Marie Witherow in response to Plaintif’s Amended Complaint and to join David
Mast and Olan L. London as Additional Defendants which was filed in this Court on April 28,
2005, all of which is incorporated herein by reference as though the same were set forth herein at

length verbatim. Further, specific responses to certain allegations are as follows:




1. (a): Denied as stated. On the contrary, John Sughrue was employed by Witherow and
acted at all times as attorney for the Estate of Gerald Witherow.

1. (b): Denied as stated. On the contrary, Witherow and Defendant London discussed
timber owned by Gerald Witherow and then in his Estate. In that conversation, Defendant London
suggested that he may know an individual who would be interested in purchasing the Estate’s
timber and Witherow acquiesced in London contacting this timber person who at that point was
not identified by London. It’s admitted that during this conversation with Dgfendant London and
subsequent conversations that Witherow and London were discussing solely the ownership interest
of Witherow and the Estate, specifically a one-half undivided interest.

1. (c): Denied. Witherow never advised Defendant London that she owned all of the
timber or a 100% interest in the timber located on any property. Witherow only owned and/or
controlled a one-half undivided interest. Witherow did accept London’s suggestion that he would
talk to a timber man. No name was initially given. At this time and at all times relevant, Witherow
advised London that the Estate only owned one-half interest in the timber, believed that Defendant
London understood that fact and believed that Defendant London conveyed that fact to the
principals with whom he was dealing directly, specifically David Mast.

1. (d): Denied. On the contrary, Witherow drove with London to property in Knox
Township, which was owned one-half by Witherow interest and showed London generally the
location of the property. Witherow did not know the location of the property lines and at no time
represented the location of the property lines. Witherow is without knowledge as to whether or not
London communicated boundary lines to Mast for such information is solely within their
knowledge. Witherow is without knowledge as to whether or not London, Melvin Mast and
Joseph Mast inspected the property and/or determined or walked any property lines, for such facts

are exclusively within their knowledge. Subsequently, Mast Lumber authorized and directed their




agent, London, to offer Witherow $24,000.00 for the Estate’s timber on the seventy-acre tract and
Defendant London communicated that offer on behalf of Mast to Witherow.

1. (e): Admitted in part and denied in part. Witherow did accept said offer with the
understanding that it was offered to purchase the Estate’s one-half interest in the timber and she
accepted said offer and entered into a written agreement with the intention of agreeing to sell to
Mast the .Estate’s one-half undivided interest in the standing timber located on the seventy-acre
Knox tract. If Mast intended or thought they were purchasing a 100% interest in said timber, they
were mistaken. Mast did not produce a blank contract. On the contrary, a contract on Mast’s
form, prepared by Mast was presented to Witherow for her signature. Witherow did not assist in
completing the contract. Specifically, London produced a contract on behalf of Mast in which
they inadvertently or intentionally failed to set forth and describe the timber that they intended to
purchase.

1. (f): Denied. On the contrary, after the contract was signed, which was done in
London’s presence only, by Witherow, London returned the signed agreement to Mast. At that
point, Mast elected to deliver $24,000.00 in cash to Witherow by giving the same to London and
directing London to deliver it for them. London did deliver the cash to Witherow, at which time
Witherow asked London if she owed him any money.

1. (g): Denied as stated. London indicated that it was not necessary to pay him but that a
10% commission was standard and that he would accept it. At that point, Witherow allowed
London to take $2,400.00 of the money.

1. (h): Denied. After receiving the cash, Witherow delivered the cash to attorney
Sughrue’s office for the purpose of having it deposited in the Estate account and advising attorney
Sughrue of the transaction. At that point, Sughrue noted that the written agreement failed to

describe the timber being sold and/or the timber being purchased. It is denied that Sughrue




advised Witherow at that time that she did not own all of the timber. On the contrary, Witherow
then and at all relevant times, knew that the Estate only owned one-half of the standing timber and
had previously filed documents in the Estate to that effect, including a complete inheritance tax
return,

1. (1) Denied as stated. At all times relevant, Sughrue acted as attorney for the Estate.
Witherow advised Sughrue that she had not negotiated or met Mast but rather the transaction was
negotiated by London on behalf of Mast. At that time, Sughrue called London and was successful
in reaching him by phone. At that time, Sughrue advised London that the contract was deficient in
that it failed to describe the timber being sold, and confirmed to London that the Estate only
owned and only was selling by that Agreement, its one-half undivided ownership interest in the
standing timber on the Knox Township tract. Sughrue further advised London specifically that the
timber could not lawfully be removed from the property under that agreement and should not be
removed without securing additional agreements with the co-owners of the timber. Further,
Sughrue asked London for Mast’s phone number, was told Mast did not have a telephone and
Sughrue specifically directed London to convey the aforesaid information to Mast. London
indicated to Sughrue that he understood, did not dispute the information and directions given and
indicated he would inform Mast.

1. (j): Denied as stated. Sughrue was advised that Mast did not have a telephone and
Mast’s address was already known to Sughrue as it was on the contract.

1. (k): Denied. On the contrary, Sughrue advised London that it was his and Mast’s
responsibility to contact the co-owners and to secure an agreement to timber with the co-owners.

Sughrue never used the words “straighten this mess out”.



1. (I): Tt is admiited that Sughrue did not contact Mast. On the contrary, Witherow and
Sughrue relied upon London to convey the appropriate information to Mast and believed and
therefore aver that London did in fact convey to Mast such information.

1. (m): Witherow and her attorney are without knowledge as to when Mast commenced
timbering the property; the timber taken or when the timbering was concluded. Mast did not, at
any time, communicate with Witherow or her attorney regarding his entry onto the land. It was
also more than enough time for Mast’s agent, London, to communicate the necessary information
to Mast and for Mast to ascertain the proper ownership, identification and location of the timber
that he apparently cut.

1. (n): Denied. Witherow and her attorney are without knowledge sufficient to form a
belief as to what action Mast would have taken if contacted directly for the reason that such is
exclusively within his knowledge. However, Witherow believes and therefore avers that Mast did
in fact know the ownership situation or should have known the ownership status by the exercise of
ordinary diligence; that his agent London gave or should have given the necessary information to
Mast; and that Mast is charged with knowledge of the ownership status by virtue of the public
records located at the Clearfield County Courthouse. Further, Witherow believes and therefore
avers that if London did not convey the ownership status to Mast, that London breached a duty to
Mast as a result thereof and in that event, Mast’s cutting of the timber was the direct result of
London’s breach of his duty. Further, Mast had or should have had knowledge of the ownership
the tract by simply consulting the tax assessment records of Clearfield County.

1. (o). Denied. On the contrary, by executing the Timber Sale Agreement, Witherow
guaranteed title only to the timber, which was the subject of the agreement, specifically, the one-
half undivided interest in the standing timber, which the Estate did in fact own. It is denied that

Witherow assured Mast that Witherow was the sole owner of all the timber and would defend title




