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Date: 09/09/2005 Clearfield County Court of Common Pleas User: LBENDER
Time: 10:11 AM ROA Report
Page 1 of 1 Case: 2005-00565-CD

Current Judge: Fredric Joseph Ammerman

. Civil Other
Date ‘ Judge
04/20/2005 New Case Filed. No Judge
)C(Filing: Civil Complaint Paid by: Keith M. Pemrick Receipt number: _ No Judge
1899818 Dated: 04/20/2005 Amount: $85.00 (Check) 6 Cert. to Sheriff

05/05/2005 X heriff Return, April 21, 2005 Complaint served upon Fullington Auto Bus No Judge
Co. April 21, 2005 Complaint served upon Fullington GMC Sales, Inc.
April 21, 2005 Complaint served upon Fullington Real Estate Co. April 27,
2005 Complaint served upon J. Richard Fullington, Sr. April 27, 2005
Complaint served upon Michael L. Fullington. April 21, 2005 Complaint
served upon Aerial Fullington Weisman. So Answers, Chester A. Hawkins,
Sheriff by s/Marityn Hamm.

05/17/2005 X)(Praecipe For Entry of Appearance, filed on behalf of J. Richard No Judge
Fullington, Sr. Filed by s/ Timothy E. Durant, Esquire. 3CC Atty. Durant

07/26/2005 Emergency Motion to Strike Portions of Prayer for Relief from Count Six  No Judge
of Complaint and to Bar Conveyance of Property, filed by s/Paul H. Titus

Four CC Attorney
)( /Praecipe for Expedited Disposition, filed by s/Paul H. Titus Four CC No Judge
" Attorney Titus
07/28/2005 )(WOrder, AND NOW, this 27th day of July, 2005, upon consideration of Fredric Joseph Ammerman

Defendant's Emergency Motion to Strike Portions of Prayer for Relief from
Count Six of Complaint and to Bar Conveyance of Property, Order that
argument has been scheduled for the 3rd day of August, 2005, at 1:00
p.m. in Courtroom No. 1. BY THE COURT: /s/Fredric J. Ammerman, P.J.
Five CC Atty Titus with memo re: service (handed to J. Zimmer for
Fullington's)

07/29/2005 VV Affidavit of Service, Order of July 27, 2005 and Emergency Motion and Fredric Joseph Ammerman
Memorandum of Law, filed by s/Judith F. Olson No CC

08/05/2005 l/( Order, this 4th day of August, 2005, Ordered that the parties be present at Fredric Joseph Ammerman
X 9:00 a.m. on Tuesday, August 23, 2005, Courtroom No. 1, to present
evidence and testimony relative the Defendant's Emergency Motion to
Strike Portions of Prayer for Relief and to Bar Conveyance of Property.
By The Court, /s/ Fredric J. Ammerman, Pres. Judge. 1CC Attys: Durant,
Pemrick, and Titus

08/19/2005 X}(Motion For Continuance, filed by Atty. Pemrick no cert. copies. Fredric Joseph Ammerman

08/22/2005 )( Order, NOW, this 19th day of August, 2005, upon the Court's review of Fredric Joseph Ammerman
'K Plaintiff's Motion for Continuance, it is the Order of this Court that said
request by Plaintiff for a continuance be and is hereby Denied. By The
Court, /s/ Fredric J. Ammerman, Pres. Judge. 1CC Atty Pemrick, Titus,
Durant

08/25/2005X\>< Order, this 23rd day of August, 2005, it is the Order of this Court that Fredric Joseph Ammerman
counsel for the Defendant have no more than 7 days from this date in
which to supply the court with appropriate brief and that the Plaintiffs will
have no more than 15 days from this date in which to supply the Court
with appropriate brief. By The Court, /s/ Fredric J. Ammerman, President
Judge 1CC to Attys: Pemrick, Titus, Durant



Date: 06/28/2005 Clearfield Couniy Court of Common Pleas User: BILLSHAW
Time: 09:35 AM ROA Report
Page 6 of 9 Case: 2001-00420-CD

Current Judge: Fredric Joseph Ammerman

Joyce M. Meckley, Ronald C. Meckley vs. Otolaryngology Group of Central Pennsylvania, Inc., Steven Y. Kim MD,
Clearfield Hospital

Civil Other
Date _ Judge
11/18/2004 Certificate of Service, filed by Atty. Slimak Fredric Joseph Ammerman
Served copy of Defendant Otolaryngology Group Answers to Plaintffs' 2nd
set of ifterrogatories to Schwarzwaelder and Sosnowski.

Certificae of Service, filed by Atty. Slimak Fredric Joseph Ammerman
Served copy of Defendant Otolaryngology Group Answer to Plaintiffs 3rd
set of Intekfogatories on Schwarzwaelder and Sosnowski.

12/03/2004 Notice of Séyvice of Answers to Plaintiffs’ Second Set of Interrogatories  Fredric Joseph Ammerman
Directed to Defendant Clearfield Hospital, filed on behalf of Defendant
Clearfield Hospital, on the 2nd day of December, 2004/ mailed to Arthur
L. Schwarzwaelder, Esquire. Filed by s/ Michael A. Bosnowski, Esquire.
No CC

01/11/2005 Order, NOW, this ¥th day of Jan., 2005, upon yéquest of counsel for all Fredric Joseph Ammerman
parties, it is the ORRER of this Court that thg’matter be and is hereby
continued until the Syring Term of Court. BY THE COURT, /s/ Fredric J.
Ammerman, President Judge. 1CC Attyg: Schwarzwaelder, Blasko,
Slimak, Hartye

01/12/2005 Notice of Service, PlaintKfs' Supplepiental Response to Defendant Dr. Fredric Joseph Ammerman
Kim's Request for Produchon (set #vo) served on Jan. 10th 2005 upon
defendant's counsel of reco fled by s/ Arthur L. Schwarzwaelder,
Esquire. No CC

01/28/2005 Notice of Service of Expert Reports, upon Darryl R. Slimak, esquire, and Fredric Joseph Ammerman
Michael A. Sosnowski, Esgdire\on Jan. 26, 2005. Filed by s/ Arthur L.
Schwarzwaelder, Esquire/ No O

03/03/2005 Motion for Court Order Adopting tipulation of Counsel Concerning Fredric Joseph Ammerman
Dismissal of Plaintiffs/Informed CQnsent Claim as to Defendant Steven Y.
Kim, M.D. No CC

03/08/2005 Order, AND NOW/this 7th day of Maych, 2005, the Stipulation of Counsel Fredric Joseph Ammerman
dated Feb. 14, 2005, is hereby ADOPYED. It is further ordered that
pursuant to saidf Stipulation, plaintiffs’ iNformed consent claim as to
Defendant Stevven Y. Kim, M.D., and fodnd at Count 1l of the Complaint is
hereby Dismjissed. BY THE COURT: /s/ tredric J. Ammerman, Judge.
1CC Atty Sith.

03/21/2005 Stipulatio{, as to Discontinuance of Civil Adtion Against Clearfield Hospital Fredric Joseph Ammerman
and Amgndment of Caption filed by Arthur L\ Schwarzwaelder, Esquire.

04/14/2005 Certificate of Service, Plaintiff's Brief In Support\of Motion in Limine was  Fredric Joseph Ammerman
dministrator; William A.
w, Prothonotary; and Darry! Slimak, Esquire. Filed by s/ Arthur L.

S¢hwarzwaelder, Esquire. No CC

Certificate of Service, Points for Charge and Points for Binding Fredric Joseph Ammerman
Instructions n Behalf of Plaintiffs Joyce and Ronald Meckley was sent on

the 13th of April, 2005 to: Clfd. Co. Court Administrator; William A. Shaw,

Prothonotary; and Darryl Slimak, Esquire. Filed by s/ Arthur L.

Schwarzwaelder, Esquire. No CC

Plaintiff's Motion in Limine, filed by s/ Arthur L. Schwarzwaelder, Esquire. Fredric Joseph Ammerman
no cc




Date: 04/20/2006 Clearfield County Court of Common Pleas User: LMILLER -
Time: 11:51 AM ROA Report

Page 1 of 2 Case: 2005-00565-CD
Current Judge: Fredric Joseph Ammerman

Civil Other
Date Selected Items ' Judge
09/09/2005 A/ Order, NOW, this 7th day of Sept. 2005, upon consideration of the Fredric Joseph Ammerman
Emergency Motion to Strike Portions of Prayer for Relief from Count Six

of Complaint and to Bar Conveyance of Property and following evidentiary
hearing thereon, it is Ordered that said Motion is GRANTED. (see
original). By The Court, /s/ Fredric J. Ammerman, Pres. Judge. 1CC
Altys: Pemrick, Titus, Durant.

10/20/2005 / Motion To Withdraw as Counsel, filed by s/ Keith M. Pemrick, Esquire. No Fredric Joseph Ammerman
cC

10/21/2005 )garder AND NOW, October 21, 2005 upon consideration fo the within Fredric Joseph Ammerman
otion and the Plaintiff's consent thereto, it is HEREBY ORDERED that:
1. The Motion is granted. and 2. The appearances of Keith M. Pemrick
Esquire and the Dale Woodard Law Firm as counsel of the plaintiff are
withdrawn. BY THE COURT: /s/ Fredric J. Ammerman, P. Judge. 2CC
atty Pemrick

10/31/2005 / Praecipe to Withdrawal Appearance, filed. Per the Order entered in this  Fredric Joseph Ammerman
&case on October 21, 2005, please withdraw the appearance of the
undersigned as counsel for J. Richard Fullington Jr., in the above
captioned action, filed by s/ Keith M. Pemrick Esq. No CC and copy to
C/A.

12/22/2005 Transcript of Proceedings, Defendant's Emergency Motion to Strike Fredric Joseph Ammerman
Portions of Prayer For Relief And to Bar Conveyance of Property, held
before Fredric J. Ammerman, Pres. Judge, on Tuesday August 23, 2005

filed.
02/09/2006 /g(Answer, New Matter and Counterclaims, filed by s/ Judith F. Olson, Fredric Joseph Ammerman
Esquire 2CC to Atty
02/17/2006 / roof of Service, filed by s. Judith F. Olson Esq. 1CC Atty Olson. Fredric Joseph Ammerman
03/02/2006 ><l\>nrae0|pe for Appearance, filed. Kindly enter the appearance of Fredric Joseph Ammerman
ERCHANT, MOORHEAD & KAY, LLC. and WILLIAM J. MOORHEAD,

Esquire, in the above-captioned matter on behalf of Plaintiff, filed by s/
William J. Moorhead Esq. No CC., copy to C/A.

03/17/2006 / Preliminary Objections to Defendant's New Matter And Counterclaim, filed Fredric Joseph Ammerman
y s/ William J. Moorhead, Esquire No CC

/ g(flraecipe For Argument Date, filed by s/ William J. Moorhead, Esquire. Fredric Joseph Ammerman
o CC

03/20/2006 /)échedulmg Order NOW, this 17th day of March, 2006, Ordered that Fredric Joseph Ammerman
efendants shall respond to plaintiff's Preliminary Objection within 20 days
of the date of this Order. Argument shall be held on April 18, 2006 in
Courtroom No. 1 @ 1:30 p.m. Notice of the entry of this Order shall be
provided to all parties by Plaintiff. By The Court, /s/ Fredric J.
Ammerman, Pres. Judge. 6CC Atty. Moorhead

04/05/2006 /)%nswer to Preliminary Objections to Defendants' New Matter and Fredric Joseph Ammerman
ounterclaims, filed by s/ Judith F. Olson Esq. 2CC Atty Olson.

L7 Memorandum of Law in Opposition to Preliminary Objections to Fredric Joseph Ammerman
ob Defendants' New Matter and Counterclaims, filed by Judith F. Olson Esq.
/{\}’ 2CC Atty Olson.

/\(&Iotion to Reschedule Argument on Preliminary Objections to Defendants' Fredric Joseph Ammerman
ew Matter and Counterclaim, filed by s/ Judith F. Olson Esq. 2CC Atty
Olson.



FRIDAY, AUGUST 5. 2005:'

THE HONORABLE FREDRIC J. AMMERMAN, PRESIDING

N\

N\

9:00

9:30

10:00

10:30

Cont.

IN RE: ESTATE OF\JANE Benjanfin S. Blakley, Esquire
ANN WILFONG

OC No. 1705-0131
Petition for Distributiony of a Small Estate

PETITION TO CONFIRN{ CONSENT
TO ADOPTION & PETITION FOR
ADOPTION
OC No. 2940

Ann B. Wood, Esquire

IN RE: PARKER JUSTUS HAVYES
OC No.
Petition for Appointment of Plendry Guardian

S. Casey Bowers, Esquire

MICHAEL A. MUNCHAK
Vs.

LISA D. MUNCHAK

Plaintiff’s Petition for Special Relief

John R. Ryan, Esquire

Toni M. Cherry, Esquire




Date: 04/20/2006 Clearfield County Court of Common Pleas User: LMILLER
Time: 11:51 AM ROA Report
Page 2 of 2 Case: 2005-00565-CD

Current Judge: Fredric Joseph Ammerman

Civil Other
Date / Selected Items Judge

04/07/2006 /)< Order AND NOW, to-wit, this 5th day of April 2006, upon consideration of Fredric Joseph Ammerman
the Motion to Reschedule Argument on Preliminary Objections to
Defendants' New Matter and Counterclaim, is is hereby ORDERED,
ADJUDGED AND DECREED that said Motion be and hereby is
GRANTED. The argument on the Preliminary Objections shall be held on
April 26, 2006 at 1:30 p.m. in Courtroom No. 1. BY THE COURT: /s/
Fredric J. Ammerman, P. Judge. 1CC Atty Olson.



FRIDAY, AUGUST 5, 20(&

THE HONORABLE FREDRIC J. AMMERMAN, PRESIDING

» .

"

CONT.:

1:30

2:00

2:30

DENNIS PRINGLYE, al
Vs.
DUBOIS REGIONAL MEDICAL David J/Johnson, Esquire
CENTER, al
No. 03-624-CD
Defendant’s Motion to §ompel Production of Expert Reports

Douglas L. Price, Esquire

GENERAL MOTORS ACCEPTANCE
CORPORATION

Vs.
RANDALL C. DaNIELL
No. 05-948-CD
Plaintiff’s Motion for Writ of Sey

Russell R. Sander, Esquire

re and Petition for Examination

IN RE: BOBBI JO FLECK
OC No. 1991-0388
Petition for the Transfer

David R. Thompson, Esquire



Date: 1/25/2007 Clearfield County Court of Common Pleas
Time: 12:09 PM ROA Report

Page 1 of 1

Date

Case: 2005-00565-CD
Current Judge: Fredric Joseph Ammerman

Civil Other

Selected Items

User: LMILLER

Judge

4/28/2006

5/19/2006

6/7/2006
6/29/2006

6/30/2006

9/5/2006

9/6/2006

-g-071
1/11/2007

Order, NOW, this 27th day of April, 2006, the Court notes that the
Memorandum of law in Opposition to Preliminary Objections to Defendants
Matter and Counterclaim was filed in error on April 5, 2006. The
Prothonotary is directed to remove the said Memorandum from the record
of this case. By The Court, /s/ Fredric J. Ammerman, Pres. Judge. CC to
Attys. Moorehead, Titus & Durant. Note: Transferred Memorandum to C/A
4-28-06

ﬁrder NOW, this 27th day of April, 2006, following argument on plaintiff's
Preliminary Objections to Defendants' New Matter and Counterclaim, it is
the Order of this Court that the Plaintiff's Preliminary Objections are
Denied. By The Court, /s/ Fredric J. Ammerman, Pres. Judge. CC to
Attys Moorehead, Titus, Durant

/ Reply to New Matter, Answer to Counterclaims and New Matter, filed by s/
William J. Moorhead Esq. No CC.

/Reply to New Matter, filed by Atty. Titus 3 cert. to Atty.

/§efendants‘ Motion for Protective Order RE: Deposition Notice Driected to
J. Richard Fullington, Sr., filed by Atty. Titus 3 Cert. to Atty.

rder, filed, 3 Cert. to Atty. for Service
/)OW this 29th day of June, 2006, No Deposition of J. Richard Fullington,
Sr. shall be taken in this matter until guradianship proceedings pending at
Orphan's Court are conclued, thereafter subject to further order of this
Court.

ertificate of Service, on June 28, 2008, the following court papers were
/szewed upon Timothy Durant, Esquire via 1st Class Mail:

Preliminary Objections to Def.'s New Matter and Counterclaim

Answer to Counterclaim and New Matter

Petition to Open Confessed Judgment Case No. 2002-650-cd

Petition to Open Confessed Judgment of Case No. 2002-648-cd
Plaintiff's First Request for Production of Documents;

Plaintiff's First Set of Interrogatories; and

Certificate of Service indication service of same was made upon you via
regular mail.

Filed by s/ William J. Moorhead, Esquire No Cc

NoOORWN =

/Plaintiff‘s Motion For Leave To Take Deposition of J. Richard Fullington,

Sr., filed by s/ William J. Moorhead, Esquire. No CC

Order, NOW, this 5th day of Sept., 2006, Plaintiff's Motion for Leave to
/ Take Deposition of J. Richard Fullington, Sr. is Denied. By The Court, /s/
Frednc J. Ammerman Pres. Judge. 3(&0 Atty. Moorehead
Skeld i

l/Order NOW “This 10th day of \‘J)é% 2007, upon consideration of

Defendants' Motion to Schedule a Status Conference, it is Ordered that
said Motion is Granted. It is further Ordered that a Status Conference will
be held on the 30th day of Jan., 2007 at 9:30 a.m. By The Court, /s/
Fredric J. Ammerman. 2CC Atty. Titus

Fredric Joseph Ammerman

Fredric Joseph Ammerman

Fredric Joseph Ammerman

Fredric Joseph Ammerman
Fredric Joseph Ammerman

Fredric Joseph Ammerman

Fredric Joseph Ammerman

Fredric Joseph Ammerman

Fredric Joseph Ammerman

Fredric Joseph Ammerman



J. RICHARD FULLINGTON, JR.,
Plaintiff,
v.

FULLINGTON AUTO BUS COMPANY;
FULLINGTON GMC SALES, INC,;
FULLINGTON REAL ESTATE
COMPANY; J. RICHARD
FULLINGTON, SR.;

MICHAEL L. FULLINGTON; and
AERIAL FULLINGTON WEISMAN,

Defendants.

N’ N’ N’ N’ N N N N N S N N N N S N N N N N N N N N N N N N N N N

IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PENNSYLVANIA

Civil Action — Law

Number 05— S5(p5  CD.

Type of Pleading:
Complaint

Filed on Behalf of:
Plaintiff

Counsel of Record for this Party:
Keith M. Pemrick
Supreme Court I.D. No. 30322

DALE WOODARD LAW FIRM
1030 Liberty Street

Franklin, Pennsylvania 16323
Telephone: (814) 432-2181
Facsimile: (814)437-3212

William A. Shaw

4
FILED Aupd #5c0

/’7/93(0@ f
APR 202005 LoCCSHF

- Prothonotary/Clerk of Courts



J. RICHARD FULLINGTON, JR., IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PENNSYLVANIA
Plaintiff,
V. Civil Action — Law
FULLINGTON AUTO BUS COMPANY;
FULLINGTON GMC SALES, INC.;
FULLINGTON REAL ESTATE

N v e e N’ Nt s e Nt o’ e’ o e’

COMPANY; J. RICHARD Number 05 - C.D.
FULLINGTON, SR.;
MICHAEL L. FULLINGTON; and
AERJIAL FULLINGTON WEISMAN,
NOTICE

You have been sued in Court. If you wish to defend against the claims set forth in the
following pages, you must take action within twenty (20) days after this Complaint and Notice
are served by entering a written appearance personally or by attorney and filing in writing with
the Court your defenses or objections to the claims set forth against you. You are warned that if
you fail to do so the case may proceed without you and a judgment may be entered against you by
the Court without further notice for any money claimed in the complaint or for any other claim or
relief requested by the plaintiff. You may lose money or property or other rights important to

you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO
NOT HAVE A LAWYER OR CANNOT AFFORD ONE, GO TO OR TELEPHONE THE
OFFICE SET FORTH BELOW TO FIND OUT WHERE YOU CAN GET LEGAL HELP.

David S. Meholick, Court Administrator
Clearfield County Courthouse

230 East Market Street

Clearfield, PA 16830

(814) 765-2641, Ext. 5982
Telephone: (800) 692-7375




J. RICHARD FULLINGTON, JR., IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PENNSYLVANIA
Plaintiff,

V. Civil Action — Law

FULLINGTON GMC SALES, INC.;

)

)

)

)

)

)
FULLINGTON AUTO BUS COMPANY; )
)
FULLINGTON REAL ESTATE )
)

)

)

)

COMPANY:; J. RICHARD Number 05 - C.D.
FULLINGTON, SR ;
MICHAEL L. FULLINGTON; and
AERIAL FULLINGTON WEISMAN,
COMPLAINT

NOW comes the plaintiff, through his undersigned counsel, and files this Complaint
against the defendants, and in support thereof states as follows:
1. The plaintiff:
(a) is an adult citizen of the Commonwealth of Pennsylvania, who resides at
504 Sabula Outing Club Road, DuBois, Clearfield County, Pennsylvania
15801;
(b) is the former president and owner of a majority of the voting shares of
Fullington GMC Sales, Inc. (“the dealership™);
(©) is the president of, and the sole shareholder in, Fullington Chevrolet, Inc.;
and

(d)  1is the president of, and the sole shareholder in, Arrowhead Restaurant, Inc.




Fullington Chevrolet, Inc. (“Fullington Chevrolet”), at all times material hereto:

(a) was a Pennsylvania corporation with its principal place of business in Elk

County, Pennsylvania; and

(b)  operated an automobile dealership in St. Mary’s, Pennsylvania.

Fullington Auto Bus Company (“the bus company”):

(a) is a Pennsylvania corporation with an office and principal place of
business at 316 East Cherry Street, Clearfield, Clearfield County,

Pennsylvania; and

(b) is in the business, inter alia, of providing bus service to school districts and
for motor coach charters.

Fullington GMC Sales, Inc.:

(a) is a Pennsylvania corporation with its principal place of business at
316 East Cherry Street, Clearfield, Clearfield County, Pennsylvania; and

(b) at all times material hereto operated an automobile dealership in
Clearfield, Pennsylvania.

Fullington Real Estate Company (“Fullington Real Estate™):

(a) is a Pennsylvania corporation with an office and principal place of
business at 316 East Cherry Street, Clearfield, Clearfield County,
Pennsylvania; and

(b) is in the business, inter alia, of owning and leasing real estate.



J. Richard Fullington, Sr.:

(a) is an adult citizen of the Commonwealth of Pennsylvania, residing in
Clearfield County, Pennsylvania; and

(b) is the plaintiff’s father.

Michael L. Fullington:

(a) is an adult citizen of the Commonwealth of Pennsylvania, residing in
Centre County, Pennsylvania;

(b) is the plaintiff’s brother;

(©) has been a vice president of the bus company since the 1970's; and

(d) is a shareholder and/or officer and director of Fullington Real Estate.

Aerial Fullington Weisman:

(a) is an adult citizen of the Commonwealth of Pennsylvania, residing in
Clearfield County, Pennsylvania;

(b) is the plaintiff’s sister;

(©) has been president of the bus company since April or May, 2003; and

(d) is a shareholder and/or officer and director of Fullington Real Estate.

The Arrowhead Restaurant, Inc. (“Arrowhead Restaurant™):

(a) is a Pennsylvania corporation with its principal place of business at 322
East Goldenrod Farms, Clearfield, Clearfield County, Pennsylvania 16830;
and

(b) at all times material hereto operated a restaurant at the aforesaid address.



10.  The plaintiff began working for the dealership in 1975 as a salesman and
bookkeeper, and became president in 1978.

11. In 1978, the plaintiff was the President of, and a 33 1/3 % shareholder in, the
dealership. He became the owner of a majority of the voting shares of the dealership in June,
1994.

12.  The plaintiff worked for the bus company from 1975 to 2001 as a vice president,
and at the conclusion of his employment was the general manager of the business. The plaintiff
has never been a shareholder in the bus company.

13.  The dealership and the bus company are closely held corporations in which, at the
times material hereto, members of the Fullington family, including the plaintiff, his father, J.
Richard Fullington, Sr., and his deceased mother, Mildred Fullington, held various ownership
interests.

14.  During the period of time relevant hereto, the dealership and the bus company
routinely and frequently collaborated on business matters and were treated by the Fullington
family as inter-related or affiliated companies

15. As part of its business plan, the Fullington family financed the purchase of school
buses, motor coaches, limousines (hereinafter collectively “the vehicles™) and real estate through
the dealership, and then leased the vehicles and real estate to the bus company at cost.

16. In order for the dealership to obtain financing for the vehicles and real estate so
that it could, in turn, lease them to the bus company, the plaintiff and his wife, Loretta P.
Fullington, were required to, and did, individually guaranty a Master Lease entered into by the

dealership, and a Line of Credit extended to the dealership.



17. In addition, the plaintiff and his wife co-signed loans for working capital for both
the dealership and the bus company as part of the business plan of the Fullington family,

18. As of August, 2001, the dealership was the titled owner of at least one hundred
forty-eight (148) vehicles which were leased to the bus company at less than fair market rental
for use in its business.

19. As of December, 2001, the dealership was the record owner of ten (10) properties
located in Blair, Centre, Clearfield and Indiana Counties, which were leased to the bus company
at less than fair market rental for use in its business.

20.  As aresult of the course of dealings between the dealership and the bus company,
and in furtherance of the business plan of the Fullington family, the dealership accumulated
significant debt, while the bus company was able to generate significant revenue while incurring
~ little or no debt.

21. Because of the family nature of the business and the inter-related relationship
between the bus company and the dealership, no written leases were executed by the dealership
and the bus company relative to the vehicles and real estate leased by the dealership to the bus
company, despite the fact that millions of dollars in assets were involved.

COUNT ONE
J. Richard Fullington, Jr.
Fullington Aut\cl)' Bus Company
22.  The allegations of paragraphs 1 through 21 of this Complaint are now by

reference incorporated herein as though fully set forth at length.



23. In 2000, the plaintiff began discussing a buyout of his shares of stock in the
dealership with his father, his brother, and his sister.

24. Beginning in late 2000 or early 2001, the plaintiff’s father, brother and sister
began pressuring him to exchange his shares of stock in the dealership for shares in a new
corporation (hereinafter “Fullington Buick”) which was to be formed, and in which the plaintiff
would be the sole shareholder and director.

25. In or about April, 2001, the plaintiff’s father, brother and sister presented an
Agreement for Corporate Separation (the “Agreement”) to him. A true and correct copy of the
Agreement is attached hereto and now by reference incorporated herein as Exhibit 1.

26. For a period of approximately nine months, the plaintiff refused to sign the
Agreement and continued to negotiate the terms of the purchase of his shares of stock in the
dealership with his father, brother and sister.

27. On or about January 24, 2002, the plaintiff reached an agreement with his father,
brother and sister regarding the surrender of his shares of stock in the dealership, and on January
24, 2002, a one-page agreement (“the Supplemental Agreement”) was signed by the plaintiff, as
President of the dealership, and by J. Richard Fullington, Sr., as President of the bus company.
A true and correct copy of the Supplemental Agreement is attached hereto and now by reference
incorporated herein as Exhibit 2.

28. Contemporaneously with, or immediately after, the signing of the Supplemental
Agreement, the plaintiff signed the Agreement, which had previously been signed by J. Richard

Fullington, Sr.



‘ ' 29.  Asof January 24, 2002:

(a) J. Richard Fullington, Jr., owned fifty-one (51%) percent of the voting
shares of stock in the dealership, and J. Richard Fullington, Sr., owned
forty-nine (49%) percent of the voting shares of stock of the dealership;
and

(b)  J.Richard Fullington, Jr., was the sole director of the dealership.

30. As of January 24, 2002, J. Richard Fullington, Sr., was the president of, and
owned sixty-one and 3/10 (61.3%) percent of the shares of stock in the bus company. The
remaining shares of stock in the bus company were owned by relatives of J. Richard
Fullington, Sr., who did not participate in the management or direction of the business.

31.  Asof January 24, 2002, decisions regarding the operation and management of the
bus company were not made by the bus company’s Board of Directors, but rather all decisions
affecting the business of the corporation were made or approved by J. Richard Fullington, Sr.

32. The plaintiff was induced to sign the Agreement and the Supplemental
Agreement by his father, brother and sister, who represented and promised that:

(a) the bus company could not obtain needed financing so long as he was
employed by the bus company and so long as he was a shareholder in the
dealership;

(b) he would receive $308,000.00 in cash to form Fullington Buick, consisting
of a cash payment of $237,000.00 on or before February 28, 2002, and an

additional payment of $71,000.00 to be paid over three (3) years;



33.

(©

(d)

the dealership’s parts, tools, furnishings, inventory and promotional
materials would be transferred to him for use in Fullington Buick; and

he would receive additional items of heavy duty equipment including, but
not limited to, a tandem dump truck, a sheep’s foot, a bulldozer, a scraper,

a fuel truck and a skid steer and attachments.

In reliance on the terms of the Agreement and the Supplemental Agreement, and

the representations made by his father, brother and sister:

34.

(@)
(b)

(©

the plaintiff resigned as an officer and director of the dealership;
the plaintiff surrendered his voting and non-voting shares in the
dealership; and

J. Richard Fullington, Sr., became the sole shareholder of the dealership.

The bus company has breached the Supplemental Agreement in that:

(a)

(b)

(©)

(d)

it failed to forgive, write off or credit debts owed to it by Fullington
Chevrolet, the dealership, the Arrowhead Restaurant and the plaintiff;

it failed to pay the plaintiff $237,000.00 as promised in the third paragraph
of the Supplemental Agreement;

it failed to credit and pay to the plaintiff the $71,000.00 referred to in the
fourth paragraph of the Supplemental Agreement; and

it failed to deliver to the plaintiff certain heavy duty equipment (referred to
as “hd equipment” in the last paragraph of the Supplemental Agreement)
including, but not limited to, a tandem dump truck, a sheep’s foot, a

bulldozer, a scraper, a fuel truck and a skid steer and attachments.



WHEREFORE, the plaintiff demands judgment against Fullington Auto Bus Company in
an amount in excess of Twenty-five Thousand and 00/100 ($25,000.00) Dollars, and the plaintiff
avers t.hat the amount claimed exceeds the arbitration limits of the Court of Common Pleas of
Clearfield County, Pennsylvania. The plaintiff hereby demands a jury trial.

COUNT TWO
J. Richard Fullington, Jr.
Fullington Auto Bus Compan\;, Fullington GMC Sales, Inc.,
J. Richard Fullington, Sr., Michael L. Fullington and Aerial Fullington Weisman

35.  The allegations of paragraphs 1 through 34 of this Complaint are now by
reference incorporated herein as though fully set forth at length.

36. In April 2002, the plaintiff’s father, brother and sister, individually and through
the bus company and the dealership, requested that the plaintiff and his wife, Loretta Fullington,
sign Promissory Notes (“the Notes”) totaling $1,442,674.00 in favor of the dealership and the bus
company.

37.  True and correct copies of the Notes are attached hereto and now by reference
incorporated herein as Exhibits 3 and 4.

38.  The plaintiff’s father, brother and sister represented to the plaintiff and his wife
that, although the Notes would be reduced to judgment, the judgments would not be enforced
because their purpose was to protect the personal assets of the plaintiff and his wife against

execution for sums due on the loans, leases and line of credit which the plaintiff and his wife had

individually guaranteed for the dealership and the bus company.



39. In reliance on the representations made by the plaintiff’s father, brother and sister
as aforesaid, the plaintiff and his wife executed the Notes on or about April 19, 2002. The
plaintiff and his wife did not incur any additional debt to the dealership or the bus company
between the execution on January 24, 2002, of the Agreement and Supplemental Agreement, and
the execution of the Notes on April 19, 2002.

40. In March and April of 2003, the dealership failed to make timely payments under
the Master Lease which had been guaranteed by the plaintiff and his wife, and as a result of the
dealership’s default, PNC cross-defaulted a loan taken out by the plaintiff and his wife which
secured property they owned at RR#2, Box 242, Clearfield, Pa. (“the property”).

41. At the time the dealership defaulted on its obligations to PNC Bank, the plaintiff
and his wife were current on the payments of their loan with PNC Bank.

42.  As a result of the dealership default, the plaintiff and his wife were required to
sign a Forbearance Agreement, a true and correct copy of which is attached hereto and now by
reference incorporated herein as Exhibit 5.

43.  Due to personal circumstances, the plaintiff and his wife were unable to make the
August and September, 2003, payments on their loan, and as a result, PNC Bank declared that
loan to be in default.

44, On November 12, 2003, the dealership, the bus company, the plaintiff and his
wife, and J. Richard Fullington, Sr., executed a First Amendment to Forbearance Agreement
(“the First Amendment”), a true and correct copy of which is attached hereto and now by

reference incorporated herein as Exhibit 6.

10



45.  The First Amendment required the plaintiff and his wife to sell their property on
or before April 15, 2004, and although the property was listed for sale following the execution of
the amendment, no offers which the plaintiff considered acceptable were made for the property.

46.  An offer of $90,000.00 for the property was tendered in June, 2004, and although
the plaintiff objected to the sale of the property at that price, PNC Bank enforced the terms of the
First Amendment and the property was sold in September, 2004.

47, As aresult of the sale of the home, approximately $28,000.00 of the net proceeds
of the sale were distributed to Michael L. Fullington and Aerial Fullington Weisman, allegedly
for amounts due on the Notes identified in paragraphs 36 and 37 above.

48.  The net proceeds of the sale of the home should have been distributed to the
plaintiff and his wife, and should not have been applied to payment on the Notes.

49.  If the dealership had not defaulted on its obligations to PNC Bank as averred in
paragraph 41, the plaintiff and his wife would not have been required to sign the Forbearance
Agreement and the First Amendment to Forbearance Agreement, and would not have been
required to sell the property at a price which was approximately $30,000.00 less than its fair
market value.

50.  The plaintiff is entitled to contribution or indemnity from the bus company and
J. Richard Fullington, Sr., the other guarantors of the dealership’s obligations, for any loss which
he sustained as a result of the sale of the property.

WHEREFORE, the plaintiff demands judgment against Fullington Auto Bus Company,
Fullington GMC Sales, Inc., J. Richard Fullington, Sr., Michael L. Fullington and Aerial

Fullington Weisman in an amount in excess of Twenty-five Thousand and 00/100 ($25,000.00)

11



Dollars, and the plaintiff avers that the amount claimed exceeds the arbitration limits of the Court
of Common Pleas of Clearfield County, Pennsylvania. The plaintiff hereby demands a jury trial.

COUNT THREE

J. Richard Fullington, Jr.
J. Richard Fullington, Sr., Full\i/r.lgton Auto Bus Company and
Fullington GMC Sales, Inc.

51.  Plaintiff now by reference incorporates the allegations of paragraphs 1 through 50
of this Complaint as though fully set forth at length herein.

52.  The bus company, through its then-president, Jr. Richard Fullington, Sr., and with
the knowledge of Michael L. Fullington and Aerial Fullington Weisman, fraudulently induced
the plaintiff to surrender his shares of stock in thé dealership pursuant to the Agreement when it
had no intention of honoring its obligafions under the Agreement or the Supplemental
Agreement.

53. In surrendering his shares of stock in the dealership, the plaintiff reasonably
relied on the representations of J. Richard Fullington, Sr., the president of the bus company,
Michael L. Fullington, vice president of the bus company, and other Fullington family members,
including Aerial Fullington Weisman, Milton Weisman and Lori Fullington, that the bus
company would honor its obligations under the terms of the Agreement and the Supplemental
Agreement.

54, The plaintiff was fraudulently induced to enter into the Agreement, and as a result

the Agreement is void and should be rescinded, and the plaintiff is entitled to receive the value of -

the shares of stock in the dealership.

12



WHEREFORE, the plaintiff demands judgment against Fullington Auto Bus Company,
Fullington GMC Sales, Inc., J. Richard Fullington, Sr., Michael L. Fullington and Aerial
Fullington Weisman in an amount in excess of Twenty-five Thousand and 00/100 ($25,000.00)
Dollars, and the plaintiff avers that the amount claimed exceeds the arbitration limits of the Court
of Common Pleas of Clearfield County, Pennsylvania. The plaintiff hereby demands a jury trial.

COUNT FOUR

J. Richard Fullington, Jr.
Michael L. Fullington, A\;rial Fullington Weisman
and Fullington Real Estate

55. Plaintiff now by reference incorporates the allegations of paragraphs 1 through 54
of this Complaint as though fully set forth at length herein.

56. On October 7, 2002, the plaintiff executed a Limited Power of Attorney (“the
Power of Attorney”) in favor of his brother, Michael L. Fullington.

57. A true and correct of the Power of Attorney is attached hereto and now by
reference incorporated herein as Exhibit 7.

58. Michael L. Fullington had a statutory and fiduciary duty to exercise the powers
granted by the Power of Attorney only for the benefit of the plaintiff.

59. Michael L. Fullington and Aerial Fullington Weisman incorporated Fullington

Real Estate on August 13, 2003, for the purpose of creating an entity into which title for real

estate which was co-owned by the plaintiff and his wife (“the real estate”) could be transferred.

13



60. On August 26, 2003, the day before the Power of Attorney expired, Michael L.
Fullington, with the knowledge of Aerial Fullington Weisman, executed two (2) deeds on behalf
of the plaintiff, transferring title to real estate owned by the plaintiff and his wife to Fullington
Real Estate.

61. Loretta Fullington is, and was at all times material hereto, employed by the bus
company, and received health insurance benefits and a salary of approximately $40,000.00 per
year from the bus company.

62. Loretta Fullington signed the aforesaid deeds without questioning their purpose
or the intent of Michael L. Fullington and Aerial Fullington Weisman.

63. True and correct copies of the aforesaid deeds are attached hereto and now by
reference incorporated herein as Exhibits 8 and 9.

64. The aforesaid transfers of real estate were not made for the benefit of the
plaintiff, but, to the contrary, they were made in furtherance of a conspiracy between the
plaintiff’s brother and sister to benefit their company, Fullington Real Estate.

65. It is believed, and therefore averred, that Fullington Real Estate subsequently sold
a three acre parcel of the 37.3 acres identified on Exhibit 8 to First Commonwealth Bank for
$300,000.00.

66. It is believed, and therefore averred, that Fullington Real Estate subsequently sold
the property identified on Exhibit 9 for $52,000.00.

67. The plaintiff did not receive any portion of the proceeds of the sale of the real
estate identified on Exhibits 8 and 9, nor was he credited with any portion of the sales prices

against debt which he allegedly owed to the dealership or the bus company.
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WHEREFORE, the plaintiff demands judgment against Michael L. Fullington, Aerial
Fullington Weisman, and Fullington Real Estate in an amount in excess of Twenty-five
Thousand and 00/100 ($25,000.00) Dollars, and the plaintiff avers that the amount claimed
exceeds the arbitration limits of the Court of Common Pleas of Clearfield County, Pennsylvania.
The plaintiff hereby demands a jury trial.

COUNT FIVE
J. Richard Fullington, Jr.
Michael L. Fullington, Ave.rial Fullington Weisman
and Fullington Real Estate

68.  Plaintiff now by reference incorporates the allegations of paragraphs 1 through 67
of this Complaint as though fully set forth at length herein.

69. Outdoor adversiting signs were located on the real estate identified in Exhibits 8
and 9. True and correct copies of Outdoor Advertising Leases for the said billboards are attached
hereto and now by reference incorporated herein as Exhibits 10 and 11.

70. On August 26, 2003, Michael L. Fullington, with the knowledge of Aerial
Fullington Weisman, used the Power of Attorney to execute an Assignment of Outdoor
Advertising Lease No. 0-244-1 and an Assignment of Outdoor Advertising Lease No. 0-244-2,
whereby all of the plaintiff’s right, title and interest in the Leases was transferred to Fullington

Real Estate. True and correct copies of the Assignments are attached hereto and now by

reference incorporated herein as Exhibits 12 and 13.
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71. The aforesaid Assignments were not made for the benefit of the plaintiff, but, to
the contrary, they were made in furtherance of a conspiracy between the plaintiff’s brother and
sister to benefit their company, Fullington Real Estate.

72. It is believed, and therefore averred, that Fullington Real Estate received rental
payments under the Outdoor Advertising Leases for the last two (2) years of the term of the
Leases, said payments totaling $39,258.62.

73. It is believed, and therefore averred, that the Lease attached as Exhibit 10 has
been renewed, and that the plaintiff would have continued to receive rental for the sign which is
the subject of that lease, had title to the property not been transferred improperly to Fullington
Real Estate as set forth above.

WHEREFORE, the plaintiff demands judgment against Michael L. Fullington, Aerial
Fullington Weisman and Fullington Real Estate in an amount in excess of Twenty-five Thousand
and 00/100 ($25,000.00) Dollars, and the plaintiff avers that the amount claimed exceeds the
arbitration limits of the Court of Common Pleas of Clearfield County, Pennsylvania. The
plaintiff hereby demands a jury trial.

COUNT SIX
J. Richard Fullington, Jr.
Michael L. Fullington, A:[e:rial Fullington Weisman
and Fullington Real Estate

74.  Plaintiff now by reference incorporates the allegations of paragraphs 1 through 73

of this Complaint as though fully set forth at length herein.
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75. Fullington Real Estate paid no consideration to the plaintiff for the properties
which were transferred to it by the deeds attached hereto as Exhibits 7 and 8, or revenue from the
outdoor advertising signs as set forth in Count Five.

76. Fullington Real Estate has held the properties, and the revenue from the outdoor
advertising signs, as Constructive Trustee of the plaintiff, and it should be required:

(a) to account to the plaintiff for the proceeds of the sale of the properties and the

revenue it has received from the rental of the outdoor advertising signs; and

(b)  to convey title to the remaining properties to the plaintiff and Loretta Fullington.

‘ WHEREFORE, the plaintiff demands that an Order be entered:

; (a) requiring Fullington Real Estate to render a complete accounting for the proceeds

of the sale of the properties and the revenue received from the rental of the
outdoor advertising signs; and

(b)  the entry of an Order requiring Fullington Real Estate to reconvey title to the

remaining properties to the plaintiff and Loretta Fullington.

COUNT SEVEN

J. Richard Fullington, Jr.
| V.
Michael L. Fullington and Aerial Fullington Weisman

77.  Plaintiff now by reference incorporates the allegations of paragraphs 1 through 76

of this Complaint as though fuily set forth at length herein.
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78.  Aerial Fullington Weisman and Michael L. Fullington incorporated Fullington
Real Estate with the intent of using it as a vehicle to receive title to the real estate.

79. At the time they incorporated Fullington Real Estate, Michael L. Fullington and
Aerial Fullington Weisman knew and agreed that Michael L. Fullington would use the power of
attorney to transfer title to the real estate, and assign the revenue from the outdoor advertising
signs, to Fullington Real Estate, and that such use of the power of attorney was a breach of
Michael L. Fullington’s statutory and fiduciary duties to the plaintiff.

80. The actions of Michael L. Fullington and Aerial Fullington Weisman, as
aforesaid, were outrageous and were in reckless disregard of the rights and best interests of the
plaintiff, and the plaintiff is entitled to an award of punitive damages and attorney’s fees as a
result.

WHEREFORE, the plaintiff demands judgment against Michael L. Fullington and Aerial
Fullington Weisman for punitive damages, attorney’s fees and costs of suit, and the plaintiff
avers that the amount claimed exceeds the arbitration limits of the Court of Common Pleas of

Clearfield County, Pennsylvania. The plaintiff hereby demands a jury trial.

DALE WOODARD LAW FIRM

sy [t G de

Attorneys for Plaintiff
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EXHIBIT 1




04/25/01 - DRAFT

AGREEMENT FOR CORPORATE SEPARATION

THIS AGREEMENT FOR CORPORATE SEPARATION is made this __ | El
day of j e vat? C\f\l 200))7 by and between J. RICHARD FULLINGTON, SR.
(*“Senior™), J. RICHARD FULLINGTON, JR. (“Junior”), both individuals, and

FULLINGTON GMC SALES, INC. (the “Company”), a Pennsylvania corporation [Senior and =

Junior are sometimes referred to in this Agreement together as the “Shareholders”].

- . N
* i .

BACKGROU\TD
A. The Company has two (2) classes of authonzed common stock, Class A Voting

Common Stock, par value of $10 per share, and Class B Nonvotmg Common Stock, par value of

$10 per share.
B. The Shareholders own all of the issued and outstanding Class A Voting Common

Stock and Class B Nonvoting Common Stock of the Company as follows:

Shareholder Class A Stock ‘Class B Stock
Senior 550 shares 2,706 shares
Junior : 575 shares 903 shares
C. For many years, the Company has conducted two distinct lines of business,

namely, the ownership and_0p¢ration of real estate which is leased to a sister company,
Fullington Autobus Company, for various garages and bus terminals, and the ownership and

operation of General Motors automobile and truck dealerships.

) D J}mlor has concentrated on managing the day to day affairs of th_f;_'tutomoblh, and
tmck dealershlps _ .
E. The Shareholders have had various differences concerning the business strategy

for managing the Company’s dftairs and believe that greater success can be achieved by both

lines ot business of the Company if the two lines of business are managed separately.



F. The Shareholders believe that it will be in their mutual best interests to separate
the risks and liabilities associated with the two lines of business conducted by the Company into
separate corporate entities.

G.  The Shareholders have agreed on a division of the businesses of the Company so
that the business of owning and operating real estate (the “Real Estate Business”)‘ will continue to
be owned and operated by the Company, but that the business of owning and operating an
automobile and truck dealership (the “Dealership Business™) will be owned in separate corporate
form. | *

| H. The Shareholders mutually desire to document the terms and conditions of their
agreement in this Agreement for Corporate Separation.

‘2

NOW THEREFORE, the parties hereto, in co.nsi&é.raﬁoﬁ of the foregoing and intending

to be legally bound, agree as follows:

Article 1

Tax Free Separation
Subject to the condition;that the Plan of Corporate Separation (the “Plan”), as set forth in

this Agreement, will qualify as a tax free corporate separation and exchange pursuant to

- applicable sections of the Internal Revenue Code, the Company will form a new wholly owned

subsidiary corporation (the “New Corporation™) to which the assets and liabilities of the
~ Dealership Business will be corértri*buted:—-Fo-Howin-g—the-—'rncorpor-a-%i-omfthe-NeW—GOFperat-i-en,— -
Junior will exchange his stock in: the Company in the proportion and manner set forth herein for

stock in the New Corporation, such that, following the transactions provided for herein, Junior

+ Y £ . t - v
will own all of the issued and cutstanding stock of the New Corporation and may own

H\
(__%) percent of the issued and outstanding Class A and Class B common stock of the Company

as determined by valuation of the Company.




Article 2

Plan of Corporate Separation

The following Plan of Corporate Separation is hereby approved and adopted:

1. - Definitions. As used in the Plan, the following terms shall have the following
meanings: |
a. The “Closing Balance Sheet” shall mean a balance sheet prepared

as of the Date of Closing in the customary manneér from the books and records of
the Company, and certified by Johnston, Nelson & Shimmel, LLP, certified publi¢
accountants for the Company.

b. The “Company” shall mean Fulhngton GMC Sales; Inc a
Pennsylvania corporation. Lo

c. = The “Dealershlp Busmess” sha;ll.rnearr the line of business
historically conducted by the Company Wthh con51sts of the sale and servicing of
new and used automobiles and trucks.

d. “Date of Closmg” shall mean the date mutually agreed by the
parties hereto for the Closing on the transactions provided for in this Agreement.

e. The “New Corpbratidn” shall mean a Pennsylvania corporation to
be incorp.orated by the Company Pﬁrsuant to the terms of this Agreement.

f The “Real Estate Business” shall méztn the line of business
historically conducted by the Company which consists of the ownership, operation
and leasing of réal estate,

2. Organization of the New Corporation. Prior to the Date of Closing, the

Company shall cause to be organized, under the laws of the Commonwealth of Pennsylvania, a
new corporation to be known as Fullington Buick, Oldsmobile, Cadilla and GMC Trick. Inc.,
with powers and capitalization as set forth in the Articles of Incorporzition attached hereto as
Exhibit “A”, One (1) share of the authorized common stock of the New Corporation shall be
issued to the Company.

3. Transfer of Assets to the New Corporation. In exchange for the shares of the

New Corporation, the Corpany shall assign, transfer, convey, and deliver to the New

Corporation the assets of the Dealership Business, subject to the liabilities of the Dealership




Business to be assumed by the New Corporation, all as such assets and liabilities appear on the

Closing Balance Sheet, subject, however, to the following exceptions and adjustments:
- [Specify any exceptions and adjustments here.]

4. Exchange of Shares. On the Date of Closing, Junior will exchange _

Class A shares and Class B shares of the 'corﬁmorjx stock of the Company for the one

(1) issued and outstanding share of the New Corporation.

5. Pension Plan.

6. Employee Benefit Plans. <,

7. Employees.

8. Real Estate; Lease Obligations.

9. Unknown Liabilities. The Company and the New Corporation hereby jointly

and severally guarantee payment of all liabilities, obhgatmns debts and demands of the
Company ( including, without limitation, claims for taxes of all kind, penalties, and interest, and
any liability for violation of law) not specifically embraced or provided for in the Closing
Balance Sheet. To that end, the Company on tf‘ze one hand, and the New Corporation, on the
other hand, shall jointly and severally, upon demand of the other, pay one-half of all such
liabilities, obligations, debts and demands, and one half of all expenses necessarily incurred in
defending against, compromising, or adjusting the same as is certified in writing by Johnstoa,

Nelson & Shimmel, LLP. The parties liable on this guarantee shall be consulted before any such

obligation is finally certified as paya
- 10. Closmg The Plan shall become operative as of the Date of Closing. At
__m., on such date, the transactions contemplated by the Plan and this Agreement shall be

consummated at the offices of __ . . The following documents and items

will be executed and delivered:




a.

By the Company. The Company shall execute and deliver the

following items and documents:

I Articles of Incorporation and other organizational

documents for the New Corporation.

i, Certificate #1 for one (1) share of the issued and

outstanding common stock of the New Corporation endorsed in

blank

1. Certificate #2 for one (1) share of the common stock

of New Corporation issued to Junior.

iv. Assignment of the Assets of the Dealership

i

Business to the New Corporation. LR

v.  Consent of General Motors Corporation to the

transactions provided for in this Agreerﬁenthfdr Corporate

Separation.

b.

By Senior. Serjlior shall execute and deliver his resignation as an

officer and director of the New Corporation.

C.

By Junior. Junior shall execute and deliver the following items

and documents:

i. shares of the Class A Voting Common stock

of the Company endorsed in blank for transfer.

i1. _shares of the Class B Non-voring Common

\ Stock of the Company endorsed in blank for transfer.

1. Resignation of Junior as an officer and director of

! A the Company.

d.

By the New Corporation. The New Corporation shall execute and

deliver an assumption of liabilities associated with the conduct of the Dealership

Business.

11.  Approval of the Plan. The Plan shall be submitted to a vote of the Company's

Board of Directors and the Shareholders of the Company.



12. Abandonment of the Plan. Prior to the Date of Closing, the Company, by

~action of its Board of Directors, may abandon the transactions provided for herein.

Article 3 '

Miscellaneous

13.  Binding Agreement. This Agreement shall be binding upon the successofrs,

‘heirs, personal representatives and assigns of each party.

14.  Notices. All notices, demands and other commuinications provided for hereunder -
shall be in writing, sent by express, registered or certified mail, return receipt requested, telecopy,

courier service or personal delivery, addressed to the parties as follows:

If to Senior: 1. Richard Fyllington, Sr."
If to Junior: J. Richard Fullington, Jr.
If to Company: Fullington GMC Sales, Inc.

316 East Cherry Street
Clearfield, PA 16330

15. Counterparts. - This Agreement may be executed in one or more COURterparts,

each of which shall be deemed an original, but all of such counterparts together shall constitute

but one and the same Agreement.

16.  Pennsylvania Law to Apply. This Agreement shall be governed by the laws of

the Commonwealth of Pennsylvania.

17. Headings. The headings used in this Agreement are inserted

purposes only and shall not in any way affect the meaning or interpretation of this Agreement.



IN WITNESS WHEREOF, the parties hereto have executed this Agreement with the

intent to be legally bound the day and year first above written.

WITNES
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EXHIBIT A

Microfilm Number Filed with the Department of State on -

‘Entity Number

Secretary of the Commonvealth

ARTICLES OF IN CORPORATION-FOR PROFIT
DSCB:15-1306/2102/2303/2702/2903/7102A (Rev 90)

Indicate type of domestic corporation (check one):

X_ Business-stock (15 Pa.C.S. § 1306) ____ Management (15 Pa.C.S. § 2702)
_ Business-nonstock (15 Pa.C.S. § 2102) . Professional (15 Pa.C.S. § 2903)
Business-statutory close (15 Pa.C.S. § 2303) - Cooperative (15 Pa.C.S. § 7102A)

In compliance with the requirements of the applicable ﬁr‘dy:isichs of 15 Pa.C.S. (relating to corporatio

the undersigned, desiring to incorporate’a corporation for p’rqﬁt ~hlére:_by'states that:

1. The name of the corporation is: Fu_.lli_ngt_oﬂ BUICk: Oldsmobile, Cadillac and GMC
Truck, Inc. , '

2. The address of this corporation's initial registered office in this Commonwealth:

Route 879, Clearfield, Pennsylvania 16830 (Clearfield County)

L2

The corporation is incorporated under the provisions of the Business Corporation Law of 1988.

4. The aggregate number of shares authorized is: 1 0,00b Common Shares

5. The name and address, incfuding street and number, if any, of each incorporator is:
Fullington GMC Sales, Inc. |
Route 879

Clearfield, PA 16830

6. The specified effective date, if any, is: When Filed

IN TESTIMONY WHEREQF, the incorporator has signed these Articles of Incorporation th

day of , 2001. o

FULLINGTON GMC SALES, INC., Incorporator

v

By:

T Dialmad Ohvallicban Ta MDoald s



JOINT ACTION BY UNANIMOUS CONSENT IN WRITING IN LIEU OF
MEETINGS OF THE SHAREHOLDERS AND BOARD OF DIRECTORS OF

FULLINGTON GMC SALES, INC.

The undersigned, constituting all of the Shareholders and the Directors of F ullmoton
GMC Sales, Inc. (the "Corporation") by unanimous consent in writing pursuant to the authority
contained in Article B, Section 1766(a) and 1727(b) of the Business Corporation Law of 1988,
without the formality of convening a meeting, do hereby consent to the following actions of the
Corporation and adopt the same as though such resolutions had been adopted at a formal meeting =
of the Shareholders and Board of Directors of the Corporation:

WHEREAS, the Corporation is engaged in two distinct businesses, namely, the
ownershlp and operation of real estate and the ownershxp and operatxon of the automobile and

truck dealershlp (the “dealership”).

WHEREAS, the Corporation and its Shareholders desue to position the Corporation so
that the business of the dealership can be conducted separately and that management of the
dealérship may be compensated in part throngh the receipt of equity or equity based
compensation, thus allowing the dealership to retain and recruit experienced and knowledgeable

management personnel.

WHERLAS, the Board of Directors of the Corporation and the Corporation’s
Shareholders believe that greater value can be achieved in future business of the Corporation if
the distinct businesses of the dealership and the Corporation are conducted separately.

WHEREAS, it is deemed to be in the best interests of this Corporation and its
Shareholders that the Plan of Corporate Separation be adopted as hereinafter provided:

RESOLVED that the Shareholders and Board of Directors ot the
Corporation hereby determine that the formation of a new corporate entity. upon
the terms and conditions set forth in the Plan of Corporate Separation, attached
hereto as Exhibit A, is advisable and generally to the advantage and for the
benefit of the Corporation and its Shareholders; and

Y TN AANY YT NYTCMANT X7 A al AF Clanpral

FURTHER RESOLVYED, uld.L upan the written ¢ approvat of eneral
Motors Corporation, the Plan of Corporate Separation and the transactions
provided for therein, are hereby approved, and the execution of said Plan by the
proper officers of the Corporation is hereby approved and authorized; and



FURTHER RESOLVED, that the officers of the Corporation are
authorized to certify the fact of the adoption of the Plan of Corporate Separation
by the Shareholders of this Corporation; provided, however, that, in accordance
with the provisions of said Plan of Corporate Separation, the officers of the
Corporation have the right to terminate the Plan of Corporate Separation and
abandon the transactions therein provided for; and

FURTHER RESOLVED, that the officers of the Corporation are -
authorized and directed to execute, in the name and on behalf of the Corporation
and to deliver any and all agreements, certificates,. applications or other
instruments and to take from time to time any and all such other action necessary
or desirable to carry out the purposes of the foregoing resol?utions.

¢

‘gl i~

[_RICHARD FULLINGTON, SR,
Shareholder and Director

J.RICHARD FULLINGTON, JR.
Shareholder arid Director B

-

DATED: April 25, 2001

-
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ODMA\PCDOCS\DOCSLIB21202275\




EXHIBIT 2



January 24, 2002~
Attachment to Agreement fo Sign Stock Over to J. Richard Fllington Sr.

In signing thé_:s,é';"}apsers, Fullington Auto Bus Company will forgive, write off,

_credit all debits owed by Fullington Chevrolet, Fullington GMC Sales, Inc.,

Arrowhead Restaurant, and J. Richard Fullington, Jr. as of the finalization of the
transaction. —- :

Fullington Auto Bus Company will pay off the line of credit of $500,000 at M&T
Bank that will felease the collateral of 20 buses (school buses and

_ motorcoaches),. account receivable of Fullington Auto Bus Company and

Fullington GMC Sales, Inc. apd the tools, parts and inventory of Fullington GMC
Sales, Inc. .

J. Richard Fullington, Jr. will receive $237,000 from the loan Fullington Auto Bus
Company is obtaining when it comes through at Northwest Savings (or whatever

Jnstitution Fullington Auto Bus Company chooses to use), hopefully no later than
- February 28, 2002. -

The M&T loan ‘éf Fullington GMC Sales, Inc. that has a current payoff of $71000

“will be paid by Fuffington GMC Sales, Inc. whén the proceeds of $237,000 are

received. FuliiiigtonAuto Bus Company will then show the payoff amount as an
account receivable to 1. Richard Fullington, Jr. to be paid over three (3) years.

Al current lawsuits against Fullington GMC Sales, Inc. and or J. Richard

Fullington Jr. by 1. Richard Fullington; Sr. and or -Fullington Auto Bus Company

now or in the future will be terminated and not reinitiated: There will be no
future litigationragainst J. Richard Fultington, Ir.concerring any past action doné
on behalf of Fuilington GMC Sales, Inc., except for the current case that involves
the question of 80% stockholder agreement.

J. Richard Fuiﬁngﬁm 3r. will do his best to.make sure the vehicles (the family

- knows which oaes) are paid in full, the floor plan is paid off if possible. The hd

equipment will-be taken over by dick jr . This transaction will happen within 45

days.
/B :?ﬁ Sr.
ullington Auto Bus Co.

) ~ )
- 8]
Ciﬁﬁﬁn A e G ;

DG AR F i vy
J. Righard Ful!ingto_rl,\/ir
President !
Fullington GMC Sales
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PROMISSORY NOTE

AMOUNT: $244,180.00 DATE: Aprl 19 2002

ONE DAY AFTER THIS DATE, THE UNDERSIGNED, JOINTLY AND
SEVERALLY, DO PROMISE TO PAY TO THE ORDER OF
FULLINGTON AUTO BUS COMPANY, OF 316 EAST CHERRY STREET,
CLEARFIELD, PENNSYLVANIA 16830, WITHOUT OFFSET, FOR VALUE
RECEIVED, THE SUM OF $244,180.00 TOGETHER WITH INTEREST AT THE
RATE OF FIFTEEN (15%) PERCENT PER ANNUM ON THE UNPAID BALANCE.

MAKERS IRREVOCABLY AUTHORIZE AND EMPOWER THE
PROTHONOTARY, ANY ATTORNEY OR ANY CLERK OF ANY COURT OF

'RECORD, WITH OR WITHOUT DEFAULT, TO APPEAR FOR AND CONFESS

JUDGMENT AGAINST MAKERS FOR SUCH SUMS AS ARE DUE AND/OR MAY
BECOME DUE UNDER THIS NOTE, WITH COSTS OF SUIT, WITHOUT STAY OF
EXECUTION AND WITH FIFTEEN PERCENT (15%) OF THE AMOUNT OF SUCH
JUDGMENT, BUT NOT LESS THAN FIVE HUNDRED DOLLARS ($500.00)
ADDED FOR ATTORNEYS’ COLLECTION FEES. TO THE EXTENT PERMITTED
BY LAW, MAKERS RELEASE ALL ERRORS IN SUCH PROCEEDINGS. IF A
COPY OF THIS NOTE, VERIFIED BY OR ON BEHALF OF THE HOLDER SHALL
HAVE BEEN FILED IN SUCH ACTION, IT SHALL NOT BE NECESSARY TO FILE
THE ORIGINAL NOTE AS A WARRANT OF ATTORNEY. THE AUTHORITY
AND POWER TO APPEAR FOR AND CONFESS JUDGMENT AGAINST MAKERS

" 'SHALL NOT BE EXHAUSTED BY THE INITIAL EXERCISE THEREOF AND MAY

BE EXERCISED AS OFTEN AS THE HOLDER SHALL FIND IT NECESSARY AND
DESIRABLE AND THIS NOTE SHALL BE A SUFFICIENT WARRANT
THEREFORE. - co

WITH INTENT TO BE LEGALLY BOUND, the undersigned do hereby
execute the within instrument as of the day and year first above wrjtt

2~
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PROMISSORY NOTE

AMOUNT: $1,198,494.00 DATE: April 19 , 2002

. ONE DAY AFTER THIS DATE, THE UNDERSIGNED, JOINTLY AND
SEVERALLY, DO PROMISE TO PAY TO THE ORDER OF
FULLINGTON GMC SALES, INC., OF 316 EAST CHERRY STREET,
CLEARFIELD, PENNSYLVANIA 16830, WITHOUT OFFSET, FOR VALUE
RECEIVED, THE SUM OF $1,198,494.00 TOGETHER WITH INTEREST AT THE
RATE OF FIFTEEN (15%) PERCENT PER ANNUM ON THE UNPAID BALANCE.

MAKERS IRREVOCABLY AUTHORIZE AND EMPOWER THE
PROTHONOTARY, ANY ATTORNEY OR ANY CLERK OF ANY COURT OF
RECORD, WITH OR WITHOUT DEFAULT, TO APPEAR FOR AND CONFESS
JUDGMENT AGAINST MAKERS FOR SUCH SUMS AS ARE DUE AND/OR MAY
BECOME DUE UNDER THIS NOTE, WITH COSTS OF SUIT, WITHOUT STAY OF
EXECUTION AND WITH FIFTEEN PERCENT (15%) OF THE AMOUNT OF SUCH
JUDGMENT, BUT NOT LESS THAN FIVE HUNDRED DOLLARS ($500.00)
ADDED FOR ATTORNEYS’ COLLECTION FEES. TO THE EXTENT PERMITTED
BY LAW, MAKERS RELEASE ALL ERRORS IN SUCH PROCEEDINGS. IF A
COPY OF THIS NOTE, VERIFIED BY OR ON BEHALF OF THE HOLDER SHALL
HAVE BEEN FILED IN SUCH ACTION, IT SHALL NOT BE NECESSARY TO FILE
THE ORIGINAL NOTE AS A WARRANT OF ATTORNEY. THE AUTHORITY
AND POWER TO APPEAR FOR AND CONFESS JUDGMENT AGAINST MAKERS

- SHALL NOT BE EXHAUSTED BY THE INITIAL EXERCISE THEREOF AND MAY

BE EXERCISED AS OFTEN AS THE HOLDER SHALL FIND IT NECESSARY AND

DESIRABLE AND THIS NOTE SHALL BE A SUFFICIENT WARRANT

THEREFORE.

WITH INTENT TO BE LEGALLY BOUND, the undersigned do hereby
execute the within instrument as of the day and year first above writt ;
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FORBEARANCE AGREEMENT

This Forbearance Agreement (the "Agreement") is made this ___ day of July 2003, by and among and
Fullington GMC Sales, Inc. (the "Borrower"), a Pennsylvania corporation having an address of P.O. Box 211, Route 879
& 1-80, Clearfield, Pennsylvania 16830, and Fullington Auto Bus Company ("FABC"), with an address of P.O. Box 211,
Clearfield, Pennsylvania 16830, and Loretta P. Fullington and J. Richard Fullington, Jr. (the "Fullingtons") with an
address of 969 S. Sixth Street, Clearfield, Pennsylvania 16830, and J, Richard Fullington, Sr. ("JRF, Sr."") with an address
of 6 N.W. Fourth Avenue, Clearfield, Pennsylvania 16830 (the Fullingtons together with FABC, collectively the
“Guarantors”, and together with the Borrower, the “Obligors™), and PNC Bank, National Association (the "Bank"), a
national banking association, with its principal business address at 249 Fifth Avenue, Pittsburgh, Pennsylvania 15222
2707. :

L RECITALS

A. The I ease and Line of Credit Obligations

L. The Borrower and Capital Resource Group, L.L.C. ("Capital Resource") entered into that
certain Master Lease Agreement No. 052898 ("Master Lease") dated May 28, 1998,

2. The Borrower executed that certain Assignment of Lease Agreement dated June 1, 1998,
pursuant to which it assigned to Capital Resource, its successors and assigns, all of Borrower's interests and rights as
Lessor in that certain Lease Agreement dated June 1, 1998 and executed by FABC as Lessee ("Assignment of Lease”;
together with the Master Lease collectively, the "Lease Documents").

3. Capital Resource executed and delivered to the Bank that certain Promissory Note dated
August 31, 1998 in the original principal amount of $1,700,000 and that certain Security Agreement dated August 31,
1998 ("Security Agreement"), pursuant to which Capital Resource assigned and transferred to the Bank, and granted
a security interest to the Bank, in all of Capital Resource's right, title and interest in the property subject to the Master
Lease and all rental payments and other amounts payable to Capital Resource thereunder and all proceeds of any of
the foregoing.

4, On September 6, 2001, the Borrower executed and delivered to the Bank that certain Business
Banking Loan Application in the original principal amount of $50,000 ("Line of Credit"), pursuant to which the Bank
issued that certain Choice Creditgy For Business Line of Credit Agreement dated September 14, 2001, which
governed the terms and conditions of the Line of Credit (collectively the "Line of Credit Note"),

5. On May 28, 1998, the Guarantors each executed those certain Lease Guaranty Agreements,
whereby each Guarantor jointly and severally, absolutely and unconditionally, promised to perform all of the
Borrower's Obligations owing to the Bank pursuant to the Lease Documents, whether then existing or thereafter
arising (collectively, the "Lease Guaranties").

6. Pursuant to the Business Loan Application, J. Richard Fullington, Jr. and J. Richard
Fullington, St. jointly and severally, absolutely and unconditionally, promised to perform all of the Borrower's
obligations owing to the Bank ("Line of Credit Guaranty"; together with the Lease Guaranties collectively, the
"Guaranties"). -

B. The Fullington Obligations.

L. The Fullingtons executed and delivered to the Bank that certain Promissory Note dated
November 24, 1998 in the original amount of $112,000, as modified by that certain Promissory Note dated May 3,
2002 in the principal amount of $68,707.12 (the "Fullington Note").



"

2. * The Fullingtons executed and delivered to the Bank that certain Mortgage dated November
24, 1998 ("Mortgage"), granting to the Bank a lien upon real property known as RR #2, Box 242, Clearfield, PA
16830 ("Mortgaged Premises"), to secure the amounts owing to the Bank pursuant to Note-3. The Bank perfected its
interest in the Mortgaged Premises by recording the Mortgage on December 6, 1998 in the Recorder of Deeds Office
of Clearfield County at Instrument No. 199801057.

C.  Status; Definitions.

L The Security Agreement and the Mortgage are collectively referred to herein as the "Security
Documents". The property and assets of the Obligors in which the Bank has a lien or security interest by virtue of the
Security Documents and pursuant to the grant of Collateral contained in this Agreement are referred to herein as the
nCollateral”. The Line of Credit Note, the Fullington Note; the Lease Documents; Guaranties, Security Documents,
and any documents executed in connection therewith or pursuant thereto shall be referred to herein as the
"Transaction Documents”.

2. As of July 8, 2003 the amounts due and owing under the Transaction Documents was as

follows:
INSTRUMENT PRINCIPAL INTEREST LATE ToTAL PER DIEM BANK REF:
, 7 _ » CHARGES INTERNAL USE
Lease | 828,472.54 19,307.86 0 847,780.4 191.30 600342925
Line of Credit Note 43,063.17 15.54 286.24 43,364.95 5.98 602117747
Fullington Note 59,485.50 607.26 59.78 60,152.54 12.39 602117731
Totals _ 961,021.21 19,930.66 346.02 951,297.89 | 209.67 '

plus accruing interest, attorneys' fees, costs and expenses of the Bank (the "Bank Debt").

3. The Obligors have defaulted under the Notes by, inter alia, failing to make payment when
due under the Line of Credit Note and the Lease (the “Defaults™). .

4. Guarantor Mildred Fullington is deceased and Guarantor J. Richard Fullington, Jr. is
incarcerated.

5. The Bank, pursuant to Demand Letters dated April 13,2003 and May 13, 2003, made demand
for payment on the Obligors under the Master Lease and the Line of Credit Note, respectively. The defaults entitle the
Bank to declare the Fullington Note to be in default and immediately due and payable as well.

6. The Obligors have requested that the Bank: (i) forbear from exercising its rights and remedies
against the Obligors as a result of the Defaults, and (ii) make certain credit and other accommodations to the Obligors
in connection with the Transaction Documents. Provided that the Obligors strictly comply with the terms and
conditions of this Agreement, any other documents executed in connection herewith, and all of the Transaction
Documents, the Bank is willing to forbear from exercising its rights and remedies against the Obligors under the
Transaction Documents.

BANK_FIN:201472-2 000011-112237 Forbearance Agreement
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T IL AGREEMENT.

NOW, THEREFORE, the parties hereto, in consideration of the mutual covenants and conditions contained
herein, intending to be legally bound hereby, and intending this Agreement to constitute a contemporaneous exchange
for new value, do by these presents agree as follows:

1. Integration of Recitals. All statements set forth in the Recitals are incorporated herein by reference and
are made an integral part of this Agreement as if set forth herein at length.

2. Representations and Warranties. In addition to any covenants, representations and warranties

- contained in the Transaction Documents, as to each of them, the Obligors hereby represent, warrant and covenant to the

Bank that: ‘

2.1 Authorization, Etc. This Agreement has been duly and validly executed and delivered by each
Obligor and constitutes a legal, valid, binding and voluntary agreement of each Obligor, enforceable in accordance with
its terms and all other agreements, documents and instruments executed in connection herewith or therewith, and duly
executed and delivered by the Obligors pursuant to the provisions hereof, and will constitute legal, valid and binding and
voluntary obligations of the Obligors enforceable in accordance with the terms thereof. The Borrower has taken all
necessary corporate action to authorize the execution of and compliance with this Agreement.

22 Organization and Good Standing. The Borrower and FABC are each a Pennsylvania
corporation and each is duly organized, validly existing and in good standing under the laws of the Commonwealth of
Pennsylvania and any other states in which it does business. The correct names for the Borrowerand FABC are set forth
in the recitals to this Agreement.

23 Ownership of Properties and Assets. Except for the liens granted to the Bank under this
Agreement and the Transaction Documents, or for those liens or leases as set forth in the Schedule 2.3 attached hereto,
the Obligors own all of their respective properties and assets free and clear of all liens and security interests and interests
of any other third parties, and the Obligors have not executed any assignments, security agreements or financing
statements relating to such properties. All of Obligors' properties are titled in Obligors' legal names.

24  Correct Name. The Obligors' correct legal names are the names reflected in this Agreement,
and have not used any other name in the past five (5) years.

2.5 No Bankruptcy Intent. The Obligors, individually or jointly, have no present intent to (i) file
any voluntary petition under any Chapter of the Bankruptcy Code, Title 11 U.S.C., or in any manner seek relief,
protection, reorganization, liquidation or dissolution, or similar relief for any debtors under any other state, local, federal
or other insolvency laws, either at the present time, or at any time hereafter, or (ii) directly or indirectly cause any
involuntary petition to be filed against any of the Obligors or directly or indirectly to cause any of the Obligors to become
the subject of any proceedings pursuant to any other state, federal or other insolvency law providing for the relief of
debtors, either at the present time, or at any time hereafter, or (iii) directly or indirectly to cause any assets, property or
interest of any of the Obligors to become the property of any bankrupt estate or the subject of any state, federal or other
bankruptcy, dissolution, liquidation or insolvency proceedings.

2.6 Solvency. Each Obligor (i) owns assets the value of which (both at fair market value and
present fair saleable value) is, as of the date hereof, greater than the amount of their respective liabilities (including,
without limitation, contingent and unliquidated liabilities), and (i) has capital sufficient to carry on their present business
and transactions and all business and transactions in which they intend to engage. As of the date of this Agreement, the
value of the Collateral exceeds the amount of the obligations due under the Transaction Documents.

= ‘
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27 No Fraudulent Intent. Neither the execution and delivery of this Agreement nor the
performance of any actions required hereunder or described herein is being consummated by the Obligors with orasa
result of any actual intent by the Obligors to hinder, delay or defraud any entity to which the Obligors are now or will
hereafter become indebted.

2.8 No Future Funding. The Obligors each hereby expressly acknowledge and agree that no
obligation of any kind or nature whatsoever exists with respect to refinancing the Bank Debt or the funding of additional
monies by the Bank to the Obligors; that no such funding obligation by the Bank shall, under any circumstances
whatsoever, be deemed to exist in the future unless expressly agreed to in writing by the Bank; that the Obligors do not
expect any refinancing or future funding by the Bank and the Obligors are not relying and shall not rely in any manner
whatsoever on obtaining any such refinancing or future funding by the Bank in the taking or not taking of any action
whatsoever.

29 Tax Returns. Alltax returns, including informational returns, required to be filed by any of the
Obhgors in any jurisdiction have been filed, and all taxes, assessments, fees and other governmental charges upon the
Obligors or upon any of their respective properties, income or franchises which are due and payable have been paid.
There are no refinds due to any of the Obligors.

2.10  Litigation: Proceedings. There areno legal actions or proceedings (including those forunpaid
taxes) pending or, to the knowledge of thie Obligors, threatened against or affecting any of the Obligors before any court
or any governmental department or agency which questions or adversely affects the capacity or authority of the Obligors
or their respective ability to execute and deliver and perform the provisions of this Agreement or the result of which
might substantially impair the financial condition of the Obligors or their respective ability to repay the Bank Debt.

2.11  Events of Default. Except for the Defaults, no event of default exists under the terms of any of
the Transaction Documents, or any instruments evidencing the Bank Debt, nor does any event or occurrence exist, which
with the passage of time and/or giving of notice would constitute an event of default under the terms of the Transaction
Documents.

2.12  Representations and Warranties in Transaction Documents. Each and every representation and
warranty of the Obligors set forth in the Transaction Documents are hereby ratified and confirmed by the Obligors; and
such representations and warranties shall be deemed to have been made and undertaken by the Obligors for the benefit of
the Bank as of the date of this Agreement, as well as at the time they were made.

3. Reaffirmation of Transaction Documents; Waiver of Defenses. In consideration of the Bank's
agreements hereunder, the Obligors each. hereby agree, acknowledge and reaffirm that the Transaction Documents
constitute valid and legally binding obligations of the Obligors, and each of them, and that the Transaction Documents
are enforceable against the Obligors, and each of them, in accordance with their terms; neither this Agreement nor any
other documents described herein shall be deemed or construed to be a satisfaction, reinstatement, novation or release of
the Bank Debt or Transaction Documents or a waiver by the Bank of any events of default or defaults or of the rights of
the Bank under the Transaction Documents or at law or in equity; the Obligors have no defenses, setoffs, claims,
counterclaims or causes of action of any kind or nature whatsoever with respect to the Bank Debt or the Transaction-
Documents, or with respect to any other documents or instruments now or heretofore evidencing, securing or in any way
relating to the Bank Debt, or with respect to the administration or funding by the Bank of any loans or other transactions
that gave rise to-any of the Bank Debt, or any of the property of the Obligors, and the Obligors, jointly and individually,
hereby expressly waive, release and relinquish any and all such defenses, setoffs, claims, counterclaims and causes of
action existing as of the date of this Agreement. With respect to the Master Lease, the Obligors acknowledge and agree
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that the Master Lease is a true lease and not a finance lease, that the Obligors are directly obligated to the Bank under the
Lease Documents, and that the equipment leased thereunder is owned by the Bank.

THE OBLIGORS EACH HEREBY EXPRESSLY ACKNOWLEDGE THAT THE BANK DEBT WAS INCURRED FOR BUSINESS
PURPOSES ONLY AND NOT FOR PERSONAL, FAMILY OR HOUSEHOLD USE AND THAT THE BANK DEBT AND THE
TRANSACTION DOCUMENTS CONSTITUTE A COMMERCIAL TRANSACTION.

THE OBLIGORS EACH HEREBY FURTHER EXPRESSLY ACKNOWLEDGE AND AGREE THAT THEY
KNOWINGLY AND VOLUNTARILY WAIVED THEIR RIGHT TO NOTICE AND A HEARING PRIOR
TO ENTRY OF JUDGMENT AND THE OBLIGORS RATIFY AND CONFIRM THE VALIDITY OF THE
CONFESSION OF JUDGMENT PROVISIONS IN THE TRANSACTION DOCUMENTS.

INITIALS:

OFFICER OF BORROWER OFFICER OF FABC

FOR BORROWER

J. RICHARD FULLINGTON, JR. LORETTA P. FULLINGTON

J. RICHARD FULLINGTON, SR.

4, Forbearance Terms.

4.1 Termination Date. For purposes of this Agreement, the "Termination Date" shall be (a) the
earlier of (i) October 1, 2005, (ii) the repayment of the Bank Debt; or (iii) the termination of the Bank's obligation to
forbear under this Agreement due to the occurrence of an Event of Default as defined herein, or (b) such other date as
may be agreed to, in writing, by the Bank and the Obligors.

4.2 Obligations of the Bank. The Bank hereby covenants and agrees that, except as otherwise
expressly provided in this Agreement, subject to the Obligors' complete compliance with the terms and conditions of this
Agreement, and any other documents executed in connection with this Agreement, the Bank shall not, prior to the
Termination Date, demand payment of the Bank Debt or commence or continue any litigation or other judicial or non-
judicial proceedings against any of the Obligors , the Leased Equipment, or any collateral for collection of the Bank Debt
due to any default or maturity which existed as of the date of this Agreement. The Obligors expressly acknowledge and
agree that from and after the Termination Date or such earlier date upon which an Event of Default may occur, the Bank
shall have the right, at any time and from time to time, to exercise any and all rights and remedies available against the
Obligors, at law and in equity, to the same extent as the Bank would be entitled if the foregoing forbearance had never
been part of this Agreement. »

43 Exercise of Rights By the Bank Prior to the Termination Date. The Obligors each understand
and agree that the forbearance by the Bank does not relate or extend to any actions that the Bank may take under the

Transaction Documents or at law or in equity to preserve and protect the Collateral, now or hereafier, securing the Bank
Debt and the interest of the Bank in such collateral, including, by way of example and not limitation, (i) filing actions
against or defending or intervening in actions brought by third parties, or the Obligors relating to such collateral or the
interests of the Bank therein, (ii) the sending of notices to any persons or entities concerning the existence of security
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interests or liens in favor of the Bark or concerning any of the Collateral, or (iii) filing or recording financing statements,
continuation statements, amendments, revivals or any other documents, or taking other actions to evidence, effectnate,
establish, perfect, maintain or continue the Bank's security interests or liens in the Collateral.

The Bank at any time and from time to time; without notice to or the consent of the Guarantors, and
without impairing or releasing, discharging or modifying the Guarantors' liabilities hereunder, may change the manner,
place, time or terms of payment or performance of or interest rates on, or other terms relating to, any of the Bank Debt.
The Bank, without notice to or the consent of the Obligors, and without impairing or releasing, discharging or modifying
the Obligors' liabilities hereunder, may renew, substitute, modify, amend or alter, or grant consents or waivers relating to
any of the Bank Debt, any other guaranties, or any security for the Bank Debt or guaranties; (b) apply any and all
payments by whomever paid or however realized including any proceeds of any collateral, toany Bank Debt of Obligors
in such order, manner and amount as the Bank may determine in its sole discretion; (c) deal with any other person with
respect to any Bank Debt in such manner as the Bank deems appropriate in its sole discretion; (d) substitute, exchange or
release any security or guaranty; or (e) take such actions and exercise such remedies hereunder as provided herein.

44 Forbearance Fee. Contemporaneously with the execution of this Agreement, the Borrower
shall pay the Bank a forbearance fee of $3,000. This forbearance fee is fully earned upon the execution of this Agreement.

5. Covenants and Obligations of the Obligors.
5.1 Affirmative Covénants.

5.1.A Compliance with Transaction Documents. The Obligors shall comply with all of the
provisions of the Transaction Documents, unless compliance is specifically excused, altered or waived hereunder.

5.1.B Payment Terms
a. Payments Under the Transaction Documents.

i Master Lease. The payments due under the Master Lease for the

period from May 2003 through August 2003 shall be deferred to the end of the Lease (as set forth hereinafter). The
April 2003 payment due under the Master Lease was paid on June 26, 2003. Commencing September 2003 and until
October 1, 2005 (the "Expiration Date"), Obligors shall pay to the Bank (a) the regular monthly scheduled payments of
$33,431.51 per month as required by the terms and provisions of the Master Lease, plus (b) all applicable sales and use
taxes, plus (c) $3,000.00 per month. The Net Purchase Price shall be adjusted to reflect the foregoing modifications and
if no Event of Default has occurred under this Agreement, the Expiration Date of the Lease shall be October 1, 2005.

' i, Line of Credit Note; Termination of Availability under Line of Credit.
The Rorrower's right to borrow, repay and reborrow under the Line of Credit Note has terminated and the repayments
thereunder shall not create borrowing availability thereunder. Commencing on July 31, 2003 and thereafter on the last
day of each month through and including December 31, 2003, Obligors shall pay to the Bank $750 per month plus
interest on the Line of Credit Note. On December 31, 2003, the Obligors shall pay the Line of Credit Note in full.

iii. Fullington Note. The Fullingtons will make all scheduled payments
due in accordance with the terms and provisions of the Fullington Note, and shall use best efforts to obtain refinancing
for the Fullington Note and pay it in full on or before December 31, 2003.
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5.1.C Security Interests.

a. Security Interests; Mortgages. Grant and Reaffirmation. In consideration of
the Bank's agreements hereunder and to secure the repayment of the Bank Debt and all other obligations of the
Obligors to the Bank, whether now existing or hereafter arising, including but not limited to the Obligors' obligations
to the Bank under the Transaction Documents and this Agreement, and any obligations of the Obligors under any
account agreement including any obligations attributable to overdrafts or charges thereon, the Obligors hereby
reaffirm all prior grants of liens to the Bank on the Collateral, and each of the Obligors hereby grants to the Bank a
lien on all personal property of a business nature of each of the Obligors. Terms used herein which are defined in the
Uniform Commercial Code as adopted in Pennsylvania (the "UCC") and not otherwise defined herein shall have the
respective meanings ascribed to such terms in the UCC. To the extent the definition of any category or type of
collateral is modified by any amendment, modification or revision to the UCC, such modified definition will apply
automatically as of the date of such amendment, modification or revision. The Obligors hereby agree and authorize
the Bank to file an initial financing statement or amendments to existing financing statements to describe the collateral
described above, and from time to time amend to add additional collateral, and the Obligors' execution hereof shall
constitute authentication and authorization for purposes of the UCC, and constitutes the Obligors’ authorization for the
Bank to file financing statements or amendments covering the collateral described above. .

b. New Mortgages. To secure the obligations under the Master Lease and the
Line of Credit Note, the Borrower and FABC each hereby grant the Bank a mortgage lien upon their real property and
to further evidence and perfect that lien, Borrower and FABC shall execute immediately and deliver to the Bank a
mortgage or mortgages in recordable form, substantially in the form of Exhibit “A” hereto (the “New Mortgage”).

5.1.D. Maintenance of Assets and Collateral. The Obligors shall maintain the Leased
Equipment, and any other collateral in good order and will do all things necessary to cause Bank to obtain and
maintain a perfected security interest in all of the Collateral.

5.1.E. Appraisals and Inspections. (a) Appraisals. The Obligors shall provide or cause to be
provided access to the Collateral, to any designated agent of the Bank for purposes of conducting an inspection and/or
appraisal of the property. The Obligors shall promptly reimburse the Bank for the cost of the Appraisal upon demand
by the Bank; (b) Inspections. The Bank will be permitted to inspect the Collateral and the Obligors’ books and records
as frequently as the Bank in its discretion determines.

5.1.F. Financial Reporting; Accounting Records; Access to Records.

a. Financial Reporting. The Obligors shall continue to supply the Bank with all
financial reports and other information required by the Transaction Documents. The Guarantor shall, promptly upon
request of the Bank, supply the Bank with such information as the Bank shall request.

b. Maintain Records. The Obligors shall maintain proper books of record and
account in accordance with sound accounting practices in which full, true and correct entries shall be made of all its
properties and assets and its dealings and business affairs.

c. Access. The Obligors will permit the Bank to have access, at any time and
from time to time, on reasonable notice and during normal business hours, to their books, records and contracts to the
extent that the Bank shall reasonably request; and will permit the Bank to make copies of such books, records and
contracts and to remove such copies from their offices to the extent that the Bank shall deem necessary.
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d Furnish Information. The Obligors shall furnish to the Bank such other
mformatlon and reports regarding Obligors' financial condition and operations as the Bank may request from time to
time.

5.1.G. Insurance. The Obligors (a) will maintain at all times adequate insurance to the
satisfaction of the Bank with companies acceptable to the Bank against fire and such other risks of loss as are
customarily insured against and in amounts customarily carried by persons owning, leasing or operating similar
properties; (b) will be adequately msured at all times against liability on account of injury to persons or property and
comply with the insurance provisions of all applicable workers compensation laws, and shall further name Bank as
additional insured; (c) will effect all such insurance under valid and enforceable policies issued by insurers of
recognized responsibility; (d) within 90 days of the ¢lose of each Fiscal Year, will deliver to the Bank a schedule
indicating all insurance then in force; (e) will deliver to the Bank from time to time the policies or certificates of
insurance in form satisfactory to Bank, including stipulations that coverage will not be cancelled or diminished
without at least twenty (20) days prior written notice to the Bank; (f) will cause the Bank to be named Mortgagee and
Lender loss payee respecting all policies of insurance covering assets which constitute collateral hereunder and will
provide the Bank with proof which shall reflect the Bank's status as loss payee for the Collateral; and (g) upon request
of the Bank, will provide reports on each existing policy of insurance including the name of the insurer, the risks
insured, the amount of the policy, the properties insured, the then current property values upon which insurance has
been obtained and the basis for those values, and the expiration date of each policy.

5.1.H. Further Documentation. The Obligors shall execute and deliver any and all
documents, instruments or agreements that the Bank deems appropriate in order to (i) reflect the terms and conditions
of this Agreement, and (ii) to perfect or to continue the perfection of the security interest, liens and encumbrances
securing the Bank Debt to the Bank, contemporaneous with the execution of this Agreement. However,
notwithstanding the foregoing, the Loan Documents shall be hereby deemed to be amended, modified and restated to
include and incorporate by reference all of the terms and conditions of this Agreement, including but not limited to the
modification of the payment terms of the loans, and no additional documents shall be necessary to implement the
terms and conditions of this Agreement.

52  Negative Covenants. Without the prior written consent of the Bank:

5.2.A No Transfers Without Consideration. From the date hereof through the Termination
Date, the Borrower shall not make any transfers of property, real or personal, including transfers in connection with the
sale or purchase of assets or services (a) outside of the ordinary course of business and (b) for less than reasonably
equivalent value and consideration; nor shall they transfer or convert any non-exempt assets to exempt assets, without the
prior written consent of the Bank.

5.2B Merger or Transfer of Assets. Except as contemplated by this Agreement and unless
conducted in accordance with this Agreement, the Obligors, or any of them shall not merge or consolidate with or into any
person, firm or corporation or lease, sell, transfer or otherwise dispose of all, or substantially all, of any of their respective
property, assets and business whether now owned or hereafter acquired.

5.2.C Change in Business, Management or Ownership. The Obligors shall not make or permit
any material change: (i) in the nature of the Borrower's business as carried on as of the date hereof;, (ii) in the composition
of the Borrower’s current executive management; or (iii) in the Borrower’s equity ownership.
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52D PayBonuses, Dividends. The Obligors shall not pay bonuses to any officer or director,
nor shall the Borrower declare or pay any dividends on or make any distribution with respect to any class of its equity or
ownership interest, or purchase, redeem, retire or otherwise acquire any of its equity.

52E NegativePledge. The Obligors shall not incur any new indebtedness secured by liens in
the Borrower’s assets without the prior written consent of the Bank.

_ 6. Defaults. For purposes of this Agreement, each of the events described in this Section 6 inclusive shall
constitute an "Event of Default":

6.1 Misrepresentation. Any representation of the Obligors in this Agreement or any financial or
other statements provided to the Bank pursuant to this Agreement shall be untrue or inaccurate in any material respect.

6.2 Breach of Covenants. The Obligors shall breach, default under or fail to fully perform any of
their respective agreements, obligations and covenants under this Agreement or the Transaction Documents (except as
modified by this Agreement) or any agreements, documents or instruments executed in connection therewith and
herewith.

6.3 Bankruptcy or Insolvency. The Obligors, or any of them, shall have entered against any or all
of them, an Order For Relief under any Chapter of the Bankruptcy Code (Title 11, U.S.C.); or any receiver or trustee
shall be appointed for all or any portion of the assets of any of the Obligors or the Obligors, or any of them, shall make
any general assignment for the benefit of creditors, or shall file any petitions seeking reorganization, liquidation,
dissolution or similarly under any present or future federal, state or local law or regulation relating to bankruptcy,
insolvency, or other relief for debtors; or there shall be appointed, or any action or proceeding shall be initiated seeking
the appointment of|, a receiver, liquidator or custodian of all or any portion of the assets of any of the Obligors.

6.4 Judgments/Forfeitures/Repossession.

a. Execution is issued on any judgment rendered against any of the Obligors, on any
property or against any bank account of any of the Obligors, and which execution remains unstayed or undissolved after
ten (10) days after its issuance; or

b. Any action or proceeding is instituted by any governmental or police agency or
authority for forfeiture of any assets of any of the Obligors or the Collateral.

C. Any of the Collateral is repossessed by a creditor of the Obligors, or any of them,
whose security interest in the Collateral, or any portion of it, is superior to the Bank's security interest in the Collateral.

6.5 Suit By the Obligors. Any of the Obligors shall file or institute against the Bank or any of its
officers, directors, employees, agents or attorneys any lawsuit, complaint, administrative claim, adversary proceeding or
other legal action. Any of the Obligors, or any affiliate, officer, shareholder or director of any of the Obligors, shall file
or institute against the Bank or any of its officers, directors, employees, agents or attorneys any lawsuit, complaint,
administrative claim, adversary proceeding or other legal action related to this Agreement, the Bank Debt, the
Transaction Documents or the Collateral.

6.6 Tax Liens. Any federal or state tax lien is filed against any of the Obligors which results in a
lien on the Collateral, which lien(s) is/are or may become a prior lien as against any Collateral and which lien(s) is/are
not satisfied within twenty (20) days after the recordation thereof.
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6.7 Dissolution; Cessation of Business. The Borrower shall terminate its existence or cease to exist
or permanently cease operations without payment in full of the Bank Debt.

6.8 Death; Incapacity; Indictment. Any Guarantor shall die, be adjudicated incapacitated or be
indicted. :

6.9.  Material Adverse Change. A material adverse change occurs. For purposes of this Agreement,
a "Material Adverse Change" shall mean any set of circumstances or events which (i) has or could reasonably be
expected to have any material adverse effect whatsoever upon the validity or enforceability of this Agreement or any of
the Transaction Documents, (ii) is or could reasonably be expected to be material and adverse to the business, properties,
assets, financial condition, results of operations or prospects of Obligors, (iii) impairs materially or could reasonably be
expected to impair materially the ability of Obligors to duly and punctually pay the Bank Debt or perform the
Obligations, or (iv) impairs materially or could reasonably be expected to impair materially the ability of the Bank, to the
extent permitted, to enforce its legal remedies pursuant to this Agreement or any of the Transaction Documents.

7. Remedies.

7.1 Automatic Termination of Standstill. Upon the occurrence of an Event of Default under Section
6.3, 6.5, or 6.7 hereof, the obligation of the Bank to standstill pursuant to this Agreement, and any and all other
obligations of the Bank pursuant to this Agreement shall immediately terminate and be without further force and effect,
in the same manner and to the same extent as if the same had never been included in this Agreement, and the Bank shall
immediately and without further notice be entitled to exercise any and all rights or remedies of the Bank (i) hereunder, or
under the Transaction Documents, including any agreements, documents, judgments or instruments executed by any of
the Obligors in connection with the Bank Debt, (ii) under the Uniform Commercial Code or (iii) under the laws
applicable to this Agreement and the Bank Debt, including of the Commonwealth of Pennsylvania, whether at law or in
equity without further notice or demand to the Obligors, including, inter alia, the Bank's right to obtain a judicial sale,

- either by foreclosure or execution proceeding, of any property subject to any mortgage or judgment, or the Bank’s right to

setoff the Bank Debt against any of the Obligors' funds in pledged accounts or accounts maintained at the Bank. In
addition, upon the occurrence of any such Event of Default, the amounts due by Obligors to the Bank, and the Notes
shall be deemed immediately due and payable without necessity of demand, presentation, protest, notice of dishonor or
notice of default. No full or partial exercise of any right or remedy shall be deemed a waiver of any other right or
remedy.

7.2 Termination of Standstill Upon Notice. Upon the occurrence of an Event of Default under
Sections 6.1, 6.2, 6.4, 6.6, 6.8 or 6.9 hereof, the obligation of the Bank to standstill pursuant to this Agreement, and any
and all other obligations of the Bank pursuant to this Agreement may be declared by the Bank to be terminated and be
without further force and effect, upon written notice to the Obligors. In that event, the Bank may exercise any and all
rights or remedies (i) hereunder, or under the Transaction Documents, including any agreements, documents, judgments
or instruments executed by the Obligors in connection with the Bank Debt, (ii) under the Uniform Commercial Code, or
(iif) under the laws applicable to this Agreement and the Bank Debt, including of the Commonwealth of Pennsylvania,
whether at law or in equity without further notice or demand to the Obligors, including, inter alia, the Bank's right to
obtain a judicial sale, either by foreclosure or execution proceeding, of any property subject to any mortgage or
judgment. In addition, upon the giving of the aforestated notice, the amounts due by any of the Obligors to the Bank,
including all amounts due under the Notes, shall be deemed immediately due and payable without necessity of demand,
presentation, protest, notice of dishonor or notice of default. No full or partial exercise of any right or remedy shall be
deemed a waiver of any other right or remedy.

73 Set Off. In addition upon the occurrence of an Event of Default, whether or not the Bank
terminates its obligations to forbear as set forth above, the Bank may, without notice to the Obligors, exercise its rights of

BANK_FIN:201472-2 060011112237 Forbearance Agreement
Page -10-




setoff of all or any portion of the Bank Debt against any of the Obligors' funds in pledged accounts or accounts or other
property maintained at or in the possession of the Bank, including bank accounts, certificate deposit, checking accounts
or any special purpose account.

8. Release. As amaterial inducement to the Bank to forbear, which the Obligors have each determined is
to the direct advantage and benefit of the Obligors, the Obligors, on behalf of themselves and their successors and
assigns, do hereby remise, release, acquit, satisfy and forever discharge the Bank, and all of the respective past, present
and future officers, directors, employees, agents, attorneys (including, but not limited to, Bank's special counsel, Tucker
Arensberg, P.C.), representatives, participants, heirs, successors and assigns of the Bank, from any and all manner of
debts, accountings, bonds, warranties, representatives, covenants, promises, contracts, controversies, agreements,
liabilities, obligations, expenses, damages, judgments, executions, actions, claims, demands and causes of action of any
nature whatsoever, arising out of or in any way related to the Bank Debt, whether at law or in equity, either now accrued
or hereafter maturing, which the Obligors, now have or hereafter can, shall or may have by reason of any matter, cause or
thing, from the beginning of the world to and including the date of this Agreement. The Obligors, and each of them, and
each of their successors and assigns, hereby covenant and agree never to institute or cause to be instituted or continue
prosecution of any suit or other form of action or proceeding of any kind or nature whatsoever against the Bank or any
subsidiaries or affiliates of the Bank, or any of their respective past, present or future officers, directors, employees, agents,
attorneys, representatives, participants, heirs, successors or assigns, by reason of or in connection with any of the foregoing
matters, claims or causes of action, This Release shall be effective upon execution of this Agreement by the Obligors and
shall survive any termination of the Bank's obligations to forbear hereunder or any termination of this Agreement. This

is a General Release.

9. Indemnification, The Obligors hereby agree to indemnify the Bank and its directors, officers,
employees, attorneys, agents and affiliates against, and hold each of them harmless from, any loss liabilities, damages,
claims, costs and expenses (including reasonable attorneys' fees and disbursements) suffered or incurred by any of them
arising out of, resulting from, relating to, or an any manner connected with, the execution, delivery and performance of
the Transaction Documents, this Agreement, and/or all transactions related to or consummated in connection with the
Transaction Documents and this Agreement, including, inter alia, losses, liabilities, damages, claims, costs and expenses
suffered or any of its directors, officers, employees, attorneys, agents and affiliates arising out of or related to
investigating, preparing for, defendant against, or providing evidence, producing documents or taking any other a action
in respect of any commenced or threatened litigation, administrative proceeding or investigation under any law or
governmental regulation, or court order of any jurisdiction. The indemnity set out in this section shall be in addition to
any other indemnification obligations of the Obligors, or any of them, to the Bank, in a separate agreement, at common
law, or otherwise, The provisions of this section shall survive the payment of the Bank Debt and the termination of this
Agreement. Any Obligor may participate at its expense in the defense of any such action or claim.

10.  Miscellaneous

10.1 . Fees and Expenses. The Obligors shall promptly reimburse the Bank for all legal fees and other
costs and expenses actually incurred by the Bank in connection with the negotiation, enforcement, defense or collection
of the Bank Debt, the Transaction Documents and this Agreement including any costs or fees for actions taken in
connection herewith.

10.2  No Waivers. The terms and conditions of this Agreement, do not, except as speciﬁcally
provided for herein, alter, waive or amend the provisions of the Transaction Documents and shall not constitute a waiver
of any rights or remedies of the Bank under the Transaction Documents, or at law or in equity. No delay or failure of the

. Bank to exercise any right or remedy hereunder shall operate as a waiver thereof, and no single or partial exercise of any

right or remedy thereunder or hereunder shall preclude other or further exercise thereof or the exercise of any other right
or remedy, No action or forbearance of the Bank contrary to the provisions hereof or of any of the Transaction
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Documents shall be construed to constitute a waiver of any of the provisions hereof or the Transaction Documents.
Nothing in this Agreement shall constitute an extension of any line of credit previously extended by the Bank to either of
the Obligors, or any of them. Any party may, in writing, expressly waive any of such party's rights under this Agreement
or under any of the other Transaction Documents without invalidating this Agreement or any of the Transaction
Documents or any portions hereof or thereof. This Agreement does not waive any Event of Default or any failure of any
of the Obligors to comply with any covenant to be or to have been performed or complied with by any of the Obligors
under the Transaction Documents or any documents relating to the Bank Debt.

The Obligors further acknowledge and agree that this Agreement is a supplement and addition to the
Transaction Documents executed in connection therewith and this is not in lieu thereof, nor shall this Agreement
constitute a release, novation or accord and satisfaction of the Bank Debt or any obligations of any of the Obligors under
any Transaction Documents pertaining to the Bank Debt. This Agreement, the Transaction Documents and any
documents pertaining to the Bank Debt shall be read in conjunction with each other with any conflict in terms among the
same to be resolved with this Agreement taking precedence. This Agreement, or any provision hereof, may only be
changed, waived or terminated by a statement in writing signed by the parties hereto.

Any delay by the Bank in enforcing or failing to enforce any rights and remedies under any of the
Transaction Documents shall not constitute a waiver by the Bank of such rights and remedies. The Obligors further
acknowledge and agree that this Agreement does not constitute a waiver or cure of any defaults by the Obligors under
any of the Transaction Documents, or a waiver of any rights and remedies of the Bank as a result of the defaults.

10.3  Goveming Law/Severability. This Agreement shall be governed by and construed in
accordance with the laws of the Commonwealth of Pennsylvania. All disputes hereunder or under the any of the
Tiansaction Documents shall be governed by the laws of the Commonwealth of Pennsylvania without giving effect to the
principals of conflict of laws. If any provision of this Agreement or any of the Transaction Documents shall be found to
be invalid and unenforceable, all of the other provisions shall nonetheless remain in full force and effect to the maximum
extent permitted by law.

10.4  Headings. The headings of the sections, paragraphs and subparagraphs of this Agreement are
for the convenience of reference only, are not to be considered a substantive part hereof, and shall not limit or otherwise
affect any of the terms hereof.

10.5  Counterparts. This Agreement may be executed in multiple counterparts, each of which shall be
deemed an original, and all such counterparts together shall constitute one and the same instrument.

10.6  Successors. Assigns. The rights of the Bank hereunder shall inure to the benefit of the Bank's
successors and assigns and be binding upon the Obligors as well as their heirs, successors and assigns. None of the
Obligors shall assign any interest under this Agreement without the prior written consent of the Bank. Any purported
assignment inconsistent with this provision shall, at the option of the Bank in its sole and absolute discretion, be null and
void.

10.7  Survival. All representations, warranties and covenants of the Obligors contained herein shail
survive the execution and delivery of this Agreement and shall terminate only upon full payment and performance by the
Obligors of the obligations hereunder in satisfaction of the Bank Debt, or upon subsequent agreement of the Bank and
the Obligors. :

10.8  Notices. All notices, demands, requests, consents, approvals and other communications
required or permitted hereunder must be in writing and will be effective upon receipt. Such notices and other .
communications may be hand-delivered, sent by facsimile transmission with confirmation of delivery and a copy sent
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by first-class mail, or sent by nationally recognized overnight courier service, to a party's address first set forth above
or to such other address as any party may give to the other in writing for such purpose: '

10.9  Integration. This Agreement is intended by the parties to be the final expression of their
agreement with respect to the terms included in this Agreement and may not be contradicted by evidence of any prior or
contemporaneous agreement. The parties further intend that this Agreement shall constitute the complete and exclusive
statement of its terms and no extrinsic evidence whatsoever may be introduced at any judicial proceeding involving this
Agreement.

10.10 Understanding of Agreement. The Obligors hereby acknowledge and agree that they have read
and understood this Agreement and are unaware of any factual or legal circumstances which may be construed as a
defense against the enforcement or validity of this Agreement in any way whatsoever.

10.11  Consent to Jurisdiction. The Obligors agree that any action or proceeding arising out of or
relating to this Agreement shall be commenced in the United States District Court for the Western District of
Pennsylvania or in the Court of Common Pleas of Allegheny County, Pennsylvania, and the Obligors agree that a
summons and complaint commencing an action or proceeding in either of such courts shall be properly served and shall
confer personal jurisdiction if served personally or by certified mail to the Obligors addresses on the records of the Bank,
or as otherwise provided under the laws of the Commonwealth of Pennsylvania. The Obligors each hereby waive any
claim that either Pittsburgh, Pennsylvania, or the Western District of Pennsylvania is an inconvenient forum or
that either of the aforementioned courts lacks proper venue for any action arising out of any transaction involving
this Agreement. Further, the Obligors hereby specifically consent to the personal jurisdiction of the United States
District Court for the Western District of Pennsylvania or the Court of Common Pleas of Allegheny County,
Pennsylvania, and waive and hereby acknowledge that the Obligors are estopped from raising any claim that either such
court lacks personal jurisdiction over any of the Obligors so as to prohibit either such court from adjudicating any issues
raised in a complaint filed with either such court against any of the Obligors by Bank concerning this Agreement or
payment to Bank of the Bank Debt.

10.12 WAIVER OF JURY TRIAL. EACH OF THE PARTIES HEREBY ACKNOWLEDGES
THAT, IN ORDER TO EXPEDITE THE RESOLUTION OF DISPUTES WHICH MAY ARISE UNDER THIS
AGREEMENT AND/OR THE TRANSACTION DOCUMENTS AND IN LIGHT OF THE COMPLEXITY OF
THE TRANSACTIONS CONTEMPLATED UNDER THIS AGREEMENT AND/OR THE TRANSACTION
DOCUMENTS, THE PARTIES HERETO WAIVE THE RIGHT TO TRIAL BY JURY IN ANY ACTION, SUIT
OR PROCEEDING OF ANY KIND OR NATURE IN ANY COURT TO WHICH THEY MAY BE PARTIES,
WHETHER ARISING OUT OF UNDER, OR BY REASON OF THIS AGREEMENT, THE TRANSACTION
DOCUMENTS OR OTHER TRANSACTIONS HEREUNDER OR BY REASON OF ANY OTHER CAUSE OR
DISPUTE WHATSOEVER BETWEEN THEM OF ANY KIND OR NATURE, AND ACKNOWLEDGE THAT
SUCH WAIVER HAS BEEN SPECIFICALLY NEGOTIATED AS PART OF THIS AGREEMENT.

11 Conditions Precedent to Effectiveness. As conditions precedent to the effectiveness of the Bank's
obligations to Forbear under this Agreement, on or before July 18, 2003:

11.1  The Obligors and the Bank shall have executed at least one counterpart copy of this Agreement
and the executed Agreement shall be delivered to the Bank;

11.2 The Borrower shall have delivered to the Bank certified copies of resolutions authorizing the
Borrower to enter into and perform under this Agreement;
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- 11.3  Borrower shall have executed and delivered to the Bank the New Mortgages substantially in the
form of Exhibit "A" attached hereto;

11.4  The Borrower shall have reimbursed the Bank for $5,850 for attorney fees and expenses
pursuant to Section 10.1 hereof; and

11.5  TheBorrower shall have paid the Three Thousand Dollar ($3,000) Forbearance Fee required by

Section 4.4 hereof,

WITNESS the due execution of this Agreement the day and the year first above written intending to be

legally bound hereby.
OBLIGORS:
ATTEST: FULLINGTON GMC SALES, INC.
By: By: (SEAL)
Name:_ Name:
Title: Title:
ATTEST: FULLINGTON AUTO BUS COMPANY
By: By: ‘ (SEAL)
Name: Name:
Title: Title;
3
WITNESS:
By: (SEAL)
Name: J. RICHARD FULLINGTON, SR.
WITNESS:
By: (SEAL)
Name: J.RICHARD FULLINGTON, JR.
WITNESS:
By: (SEAL)
Name: LORETTA P. FULLINGTON
PNC BANK, NATIONAL ASSOCIATION
By:__
Name: ALLEN C. SCHWENK
Title: Vice President
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EXHIBIT 6



FIRST AMENDMENT TO FORBEARANCE AGREEMENT

This First Amendment to Forbearance Agreement (the "Amendment") is made this _‘&
day of November 2003, to the Forbearance Agreement dated as of July 31, 2003 (the
"Agreement") by and among Fullington GMC Sales, Inc. (the "Borrower"), a Fullington Auto
Bus Company ("FABC"), and Loretta P. Fullington and J. Richard Fullington, Jr. (the
"Fullingtons") and J. Richard Fullington, Sr. ("JRF, Sr.") (the Fullingtons together with FABC,
collectively the “Guarantors”, and together with the Borrower, the “Obligors”), and PNC Bank,
National Association (the "Bank").

L RECITALS

A, The Obligors and the Bank are parties to that certain Forbearance Agreement
dated as of July 31, 2003 (the "Agreement”),

B. The Fullingtons have defaulted under the Agreement by virtue of non payment of
the monthly payments due under the Fullington Note and the Bank has given notice that it
exercises its rights under the Agreement to take enforcement action it may deem necessary.

C. The Fullingtons have requested the Fullingtons be permitted to have until April
15, 2004 to self the real property known as RR #2, Box 242, Clearfield, PA 16830 ("Mortgaged
Premises”), that the Bank forbear from implementing the default rate and that the monthly
payments on the Fullington Note be reduced to $600 a month.

D. The Bank is willing to continue its forbearance upon strict compliance with the
terms of this Agreement, as amended hereby.

IL  AGREEMENT.

NOW, THEREFORE, the parties hereto, in consideration of the mutual covenants and
conditions contained herein, intending to be legally bound hereby, and intending this
Agreement to constitute a contemporaneous exchange for new value, do by these presents agree
as follows:

1. Defined Terms. Any capitalized term, which is not defined in this Amendment,
shall have the definition that is contained in the Agreement.

2. Integration of Recitals. All statements set forth in the Recitals are incorporated
herein by reference and are made an integral part of this Amendment as if set forth herein at

length.
3. Representations and Warranties. The Obligors reaffirm to the Bank each

representation and warranty made in the Agreement.

4, Amendment to Agreement. The Agreement is amended as follows:
(A)  Amendment of Section 5.1.B (a) (iii). The provisions of Subsection

5.1.B (a)(iii) are deleted in their entirety and are amended and restated in its entirety as follows:



iii. Fullington Note.
Commencing November 1, 2003, and on the first day of each
month thereafter, the Fullingtons will make a payment of $600
per month on the Fullington Note which shall be applied first to
accrued and unpaid interest and thereafter to principal. The
Fullington Note shall be fully due and payable on April 15,
2004.

(B)  Addition of Section 5.1.1 Section 5 is amended to add a new Subsection
5.11, as follows:

5.11. Sale of Mortgaged Premises. The Fullingtons shall take such
action as is necessary t0 market and sell the Mortgaged Premises (the "Sale"). The
Fullingtons shall enter into a listing agreement for the property for a period through not
later than the Termination Date, with a licensed or otherwise qualified broker (the
"Broker"), such Broker to be acceptable to the Bank in its sole and absolute discretion,
and the Fullingtons shall not terminate the listing agreement without the prior written
consent of the Bank. The Bank shall be entitled to communicate with and: obtain
information from the Broker and the Fullingtons hereby authorize the Broker to provide
to the Bank any information the Bank requests relating to the Sale or the Mortgaged
Premises itself. The sale of the Mortgaged Premises shall be completed no later than the
April 15, 2004,

Q) All terms, conditions, representations, warranties, covenants and
agreements set forth in the Agreement, except as herein modified, are hereby confirmed and shall
remain in full force and effect

5. Fees and Expenses. The Fullingtons shall promptly reimburse the Bank for all
legal fees and other costs and expenses actually incurred by the Bank in connection with the
negotiation, enforcement, defense or collection of the Bank Debt, the Transaction Documents,
the Agreement, and this Amendment including any costs or fees for actions taken in connection
herewith,

6. No Waivers. The terms and conditions of this Amendment, do not, except as
specifically provided for herein, alter, waive or amend the provisions of the Transaction
Documents and shall not constitute a waiver of any rights or remedies of the Bank under the
Transaction Documents, or at law or in equity. No delay or failure of the Bank to exercise any
right or remedy hereunder shall operate as a waiver thereof, and no single or partial exercise of
any right or remedy thereunder or hereunder shall preclude other or further exercise thereof or
the exercise of any other right or remedy. No action or forbearance of the Bank contrary to the
provisions hereof or of any of the Transaction Documents shall be construed to constitute a
waiver of any of the provisions hereof or the Transaction Documents. Nothing in this
Amendment shall constitute an extension of any line of credit previously extended by the Bank to
either of the Obligors, or any of them. Any party may, in writing, expressly waive any of such
party’s rights under this Amendment or under ariy of the other Transaction Documents without
invalidating this Amendment or any of the Transaction Documents or any portions hereof or
thereof, This Amendment does not waive any Event of Default or any failure of any of the



Obligors to comply with any covenant to be or to have been performed or complied with by any
of the Obligors under the Transaction Documents or any documents relating to the Bank Debt.

The Obligors further acknowledge and agree that this Amendment is a
supplement and addition ta the Transaction Documents executed in connection therewith and this
is not in lieu thereof, nor shall this Amendment constitute a release, novation or accord and
satisfaction of the Bank Debt or any obligations of any of the Obligors under any Transaction
Documents pertaining to the Bank Debt. This Amendment, the Transaction Documents and any
documents pertaining to the Bank Debt shall be read in conjunction with each other with any
conflict in terms among the same to be resolved with this Amendment taking precedence. This
Amendment, or any provision hereof, may only be changed, waived or terminated by a statement
in writing signed by the parties hereto.

Any delay by the Bank in enforcing or failing to enforce any rights and remedies
under any of the Transaction Documents shall not constitute a waiver by the Bank of such rights
and remedies. The Obligors further acknowledge and agree that this Amendment does not
constitute a waiver or cure of any defaults by the Obligors under any of the Transaction
Documents, or a waiver of any rights and remedies of the Bank as a result of the defaults.

7. Agreements Unaffected. Subject to the provisions of the Agreement as
amended hereby, each of the Transaction Documents remains in full force and effect including,
without limitation, any and all provisions in the Agreement or in any Transaction Document
relating to the waiver of jury trial, any release and any indemnification and the Obligors
acknowledge their continuing obligation and liability under each Transaction Document executed
by the Obligors.

8. Governing_Law/Severability. This Amendment shall be governed by and
construed in accordance with. the. laws of the Commonwealth of Pennsylvania. All disputes
hereunder or under the any of the Transaction Documents shall be governed by the laws of the
Commonwealth of Pennsylvania without giving effect to the principals of conflict of laws. If any
provision of this Amendment or any of the Transaction Documents shall be found to be invalid
and unenforceable, all of the other provisions shall nonetheless remain in full force and effect to
the maximum extent permitted by law.

9. Headings. The headings of the sections, paragraphs and subparagraphs of this
Amendment are for the convenience of reference only, are not to be considered a substantive part
hereof, and shall not limit or otherwise affect any of the terms hereof.

10. Counterparts. This Amendment may be executed in multiple counterparts,
each of which shall be deemed an original, and all such counterparts together shall constitute one
and the same instrument.

11.  Successors, Assigns. The rights of the Bank hereunder shall inure to the benefit
of the Bank's successors and assigns and be binding upon the Obligors as well as their heirs,
successors and assigns. None of the Obligors shall assign any interest under this Amendment
without the prior written consent of the Bank. Any purported assignment inconsistent with this
provision shall, at the option of the Bank in its sole and absolute discretion, be null and void.



12. Survival. All representations, warranties and covenants of the Obligors
contained herein shall survive the execution and delivery of this Amendment and shall terminate
only upon full payment and performance by the Obligors of the obligations hereunder in
satisfaction of the Bank Debt, or upon subsequent agreement of the Bank and the Obligors.

13. Notices. All notices, demands, requests, consents, approvals and other
communications required or permitted hereunder must be in writing and will be effective upon
receipt. Such notices and other communications may be hand-delivered, sent by facsimile
transmission with confirmation of delivery and a copy sent by first-class mail, or sent by
nationally recognized overnight courier service, to a party's address first set forth above or to
such other address as any party may give to the other in writing for such purpose:

14, Integration. This Amendment is intended by the parties to be the final
expression of their agreement with respect to the terms included in this Amendment and may not
be contradicted by evidence of any prior or contemporaneous agreement, The parties further
intend that this Amendment shall constitute the complete and exclusive statement of its terms
and no extrinsic evidence whatsoever may be introduced at any judicial proceeding involving this
Amendment.

15.  Understanding of Amendment. The Obligors hereby acknowledge and agree
that they have read and understood this Amendment and are unaware of any factual or legal
circumstances which may be construed as a defense against the enforcement or validity of this
Amendment in any way whatsoever. ,

16, Consent to Jurisdiction. The Obligors agree that any action or proceeding
arising out of or relating to this Amendment shall be commenced in the United States District
Court for the Western District of Pennsylvania or in the Court of Common Pleas of Allegheny
County, Pennsylvania, and the Obligors agree that a summons and complaint commencing an
action or proceeding in either of such courts shall be properly served and shall confer personal
jurisdiction if served personally or by certified mail to the Obligors addresses on the records of
the Bank, or as otherwise provided under the laws of the Commonwealth of Pennsylvania. The
Obligors each hereby waive any claim that either Pittsburgh, Pennsylvania, or the Western
District of Pennsylvania is an inconvenient fornm or that either of the aforementioned
courts lacks proper venue for any action arising out of any transaction involving this
Agreement. Further, the Obligors hereby specifically consent to the personal jurisdiction of the
United States District Court for the Western District of Pennsylvania or the Court of Common
Pleas of Allegheny County, Pennsylvania, and waive and hereby acknowledge that the Obligors
are estopped from raising any claim that either such court lacks personal jurisdiction over any of
the Obligors so as to prohibit either such court from adjudicating any issues raised in a complaint
filed with either such court against any of the Obligors by Bank concerning this Amendment or
payment to Bank of the Bank Debt.

17. WAIVER OF JURY TRIAL. EACH OF THE PARTIES HEREBY
ACKNOWLEDGES THAT, IN ORDER TO EXPEDITE THE RESOLUTION OF
DISPUTES WHICH MAY ARISE UNDER THIS AMENDMENT AND/OR THE
TRANSACTION DOCUMENTS AND IN LIGHT OF THE COMPLEXITY OF THE
TRANSACTIONS CONTEMPLATED UNDER THIS AMENDMENT AND/OR THE
TRANSACTION DOCUMENTS, THE PARTIES HERETO WAIVE THE RIGHT TO
TRIAL BY JURY IN ANY ACTION, SUIT OR PROCEEDING OF ANY KIND OR



NATURE IN ANY COURT TO WHICH THEY MAY BE PARTIES, WHETHER
ARISING. OUT OF UNDER, OR BY REASON OF THIS AMENDMENT, THE
TRANSACTION DOCUMENTS OR OTHER TRANSACTIONS HEREUNDER OR BY
REASON OF ANY OTHER CAUSE OR DISPUTE WHATSOEVER BETWEEN THEM
OF ANY KIND OR NATURE, AND ACKNOWLEDGE THAT SUCH WAIVER HAS
BEEN SPECIFICALLY NEGOTIATED AS PART OF THIS AMENDMENT.

WITNESS the due execution of this Amendment the day and the year first above written
intending to be legally bound hereby.

OBLIGORS:
ATTEST: FULLINGTON GMC SALES, INC.
By: By: bLMAoLW J(M‘t‘gﬂ'f)
Name: Name:__ e ol FoWia Yo Wei srman
Title: Title: Press CEO </
ATTEST: FULLINGTON AUTO BUS COMPANY
By: | Byzmgm X onan—(sEAL)
Name: Name;_+xe<1 e V@‘\ natrn Weisman
Title: Title:. President <
WITNESS: g /% .
By: / 4 ’/ 1&% / %
(SEAL) N /
Name: . RICHARD FULLINGTON, SR.
WITNESS: c
By: (_m Ajél 5 / A
(SEAL) 7 Y4 | Va
Name: ) ¥/ RICHARD FULLINGTON, .[R.
WITNESS:
By: o.hjﬁzu\/{ = // _ Ll
(SEAL)
Name: LORETTA P. FULLINGTON

PNC BANK, NATIONAL ASSOCIATION

By:
Name: ALLEN C. SCHWENK
Title: Vice President
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NOTICE

" ON YOUR BEHALF TERMINATES YOUR ATTORNEY’S AUTHORITY,

... YOUR ATTORNEY MUST KEEP YOUR FUNDS SEPARATE FROM
YOUR ATTORNEY'S FUNDS.

A COURT CAN TAKE AWAY THE POWERS OF YOUR ATTORNEY IF
T FINDS YOUR ATTORNEY IS NOT ACTING PROPERYLY.

THE POWERS AND DUTIES OF AN ATTORNEY UNDER A POWER OF

ATTORNEY ARE EXPLAINED MORE FULLY IN 20 PA.C.S, CH.S6.

IF THERE IS ANYTHING ABOUT THIS FORM THAT YOU DO NOT

UNDERSTAND, YOU SHOULD ASK A LAWYER OF YOUR OWN CHOQSING




KNOW ALL MEN BY 'I'HESE PRESENTS, That 1, J. RICHARD

' FULLINGTON, JR.,, w/k/a RECHARD J. FULLINGTON, JR., of Clearfield,

Pennsylvania, heroby revoke any general power of sttorney that ] have heretofore given
person and do hersby appoint my brother, MICBAEL L. FULLINGTON, of State

any
-College, Pennsylvania, (hereinafter “my Attorney”) my true and lawful attomey} for me

and my bebalf to perform all such acts as my Attorney, in my Attomey’s absolute

* discretion, may decm edvisable in respect to the foliowmg powers as f"ully 23l could doif

personally present. _ : |

!
}
[
l
i

Power Not, i .
This power of attomey shall not be affected by my subsoquent dxsabxhty, or
mr:apactty ’

- 'GENEBAL GRANT OF BROAD POWERS

My Attorney(s) is hereby given the fullest possible powers to act on my.behalf in
respect to the specific powers hereinaficr set forth; to transact business, make, execute
and acknowledge all agreements, contracts, orders, dwds, writings assurances aod
instruments for any metter, with the same powers and for all purposeswuhthe same
validity es 1 could, if pmonally present.

' SPECIFIC POWERS INCLUDED IN GENERAL POWER

My Attorney shall have the following specific powers:

(2). To deposit any funds received for e in my accounts in such bank or trust
company or other depository as my Attorney may select, either in my
‘name or my Attorney’s name as attorney-in-fact.

" (&) To withdraw from, and to draw atry check or other draft apainst any

monies held for me at any bank, saving institution or other place of
deposit, whather such acouunt was created by me ar by my Attorney.

© (¢) Toendorse notcs, chocks and other instrutuents which may mqmm my
) endorsement,

{d) To pay &l debts now or hersafter incurred by me.




(¢) To borrow money and to mortgage or pledge any property; real or
personal, now or hereafter owned by me as gecurity therefore, upon guch

terms as xuy Attorney shall deem advisable and o satisfy of rocord any
indentures or mortgage now of hareafter standing in my name t?r.scqmred
for my account. S ;

(f) To have Bccets 1o any safe deposit box;standingmmyqﬁmeoéinmy

Attorney’s name for e, and to add to or remove the cogﬁtants ¢:3f sqch box;

provided, however, my Attorney shall not use such box a5 8 plg_sce o

which to keep any personal property of my Attorney. i

(g} Generally, to tmsaét any business forme with any bank, t:mg company of
other depository. ! o

(a) To sell, exchange, pledge, assigr, trensfer and deliver to any pervon, at my

" Attorney’s discretion, all or any part of agy stocks, bonds, notes,
mortgages, interests in partnerships or other securities, and any end el
persoual property standing in my name or belonging to me, or over which
I any have any power or control. To maks, execute and deliver on my

* behalf all necessary deeds, assignuments or transfers.

(b) To register any or all of ray securities in my Attormey’s name as attornoy-
inefact for me. :

(¢) To vote my gecurities in;_;imon or by proxy.

(d) To transact all business in relation to any stocks, bonds, securities, ot other
property in the nature thereof; to deposi the same under agreements of
deposit; to participate in apy plap of lease, mortgage, meiger,
consolidation, exchange, reorganization, recapitalization, liquidation,

" recelvership, or foreclosure with respect thereto; 10 exercise any righte to
subsoribe to new issue thereof, and generally to exercise ail rights of
management and ownership with respect thereto. ‘

© -(e) To invest in any form of property, all funds and securities held or received

for my sccount, keeping such cash reserves as, in my Attorney’s absolute
discretion, are necessary or desirable to meet gonditions as they may exist
from time 10 time. In the exercise of this power, my Attorney may invest
in any variety of real and personal property as, in my Attomey’s absoluts
discretion, appears to be prudest investments, and my Artomey ghell not

be liable to me for any esror of judgment in the making or continuing of
any investment,



' (d) To lease, as lessor or lessee, for any ter

(a) To sell, exchange, pledge, assigp, transfer and deliver to any perison, at my
Artorney’s discretion, all or any part of my real property; standing in my
namic or belonging 10 e, or over which I have any power of control.

- (b) To make, execute and deliveronmybcimlfullnmaaiy%iecds‘é

assignments or transfers. -
(¢) To operate real property, separately or jjointly with othera

; manymalpré;fmya?ndtovaxy
the terms, including rent payable, of any lease. S ’

(e) To alter, repair, improve, mOrgAge, ' ide, exchange, joi:n in the partition
. of, or give options with respect to, real propetty.

- (f). To buy at any judicial sale any property o8 which { hald '%a mortgage.

(g) Generally, to tranxact all business and o exercise all rigfus of management
~and ownership relating to real property.

(a) To demand, sue for, levy, collect and give proper receipts for all sums of
motiey or propexty now or which may hereafter become due from any
' source whatsoever, including all estates or trusts, proceeds of insurance
policies or other property of any kind whatseever.

(b) To join with other parties in the gompromise or settlement of any claims.
(c) To make, negotiate, sign and perform any and sll agreements and
. coptracts now in course of negotiation, execution and settiement by me, or
which may hereafter, in the opinion of my Attorney, ba to my interest or
advantage; to effect, procure and continue insurance of any and every kind
and description; and with full power and suthority to manage any real and

'pmrmmy"wfmma—mra%mgmmﬂy,

(&) To employ attorneys at law and such other agents, employees or

representatives as my Attoroey may think proper, and to pay any claims,
fees, expenses, wages, demands or obligations for which I may now be, or
may hereafler become, liable, '




S. ; T'ax Matters,

: ,-T$ prepare, execute and file, on my behalf and in my pame, any and ati income tax

declarations and returns, and sny other tax returns and reports {including, but oot

limited to protests, claims, elections, consents, closing agreements, wamm' of statutes
" of limitations and extensions), and 1o represent me bafore the Internal Revenue

Service or Treasury Departmont and atvy state or Jocal taxing wthtmty with respect to
any claim or proceeding baving to do with my tax pabilitioa, fedoral, state or local, for

"say and all years.
6. . Powet o Delegate,

Tao substitute one or more of my attormeys und&' my Attorney, tocarryout any of

'thcgmetalor_spopiﬁcpowmhmabygmmed. |

i
4
1
i
t

The following powers are granted pursuant to Chapter 56 of the Pennsyivania
Probate, Estates and Fiduciaries Code, as further defined ma:;ein: ,

.. (8) To authorize my admission to a medical, nursing, residential or similar
Facility and to enter into agreements for my care.

© (b) To authorize medical and surgical procedures,

- nmnon OF POWER, RELIEF FROM LIABILITY, REVOCATION

1. This power shall %gp’ire by reason of lapse of ﬁma—-Mjé@(ﬂ/?W%’\ 8/az/o3
S : 7 Keusks glaz/o> 7A?f

2. I hereby ratify and confirm all that my Artorney shall do or cause to be
.. done under this Limited Power of Attorney. I specifically direct that such

Attortiey shall not be subject to any liability by reason of any of my

Attomney’s decistons, acts or failures to act, all of which shall be

conclusive and binding upont me, my personal representatives, heirs and

assigns. Furthermore, except in the case of malfeasance of office, 1 agree

10 indemnify my Attorney, and hold my Attorney harmless, from all

. claims that may be mads against my Attorney as & result of my Aftorney’s

service hereunder and I hereby agree to reimburse my Attorney in the

amount of any damages, costs and expenses that may be incurred a3 a

resutle of any such claim. - :



' COUNTY OF CLEARFIELD

3. This power of attorney shall be revoked by my. gvmg to my Attomoy

- written notification of the revocation, which notice shall not be oonsldamd

- binding unless actually received.

I tncprcssly direct that for all purpom g photocopy of this Power of Attomcy
shail be desmed to be an original and that any person shall be wahonzcd to act
upon such a copy eas if it were an original. i

i
IN WITNESS WHEREOF, and mtendmg to be legally bound 1 hawe
herounto Set my hand ang seal this 7 day of

Signed, séaled and deliversd

in .thz p:jence of:/(ZA/?I/

thucss_

"Witness. a'kia

' COMMONWEALTH OF PENNSYLVANIA

:88

On the . 2 day of 42;2‘ e , 2002, before me, a Notary
Public, personally appeared J. RICHARD FULLINGTON, JR., a/k/a RICHARD J.
FULLINGTON, JR. and iz due form of law acknowledged the foregoing Power of

Attompy to be his/ber act and deed and desired that the same might be recorded as such,

WITNESS my hand and notarial seal

otary Public

NOTARIAL SEAL Ce

LINDA S. LARATOMDA, Natary Public| .
Blair Twp.,, Blair County by

My Commission Erp 108 Aug. 15, 2004

.......




- ACKNOWLEDGMENT OF AGENT

I, MICHAEL L. FULLINGTON, HAVE READ THE AT'I‘ACHED BOWER OF
ATTORNEY AND AM THE PERSON IDENTIFIED AS THE AGENT FOR THE
PRINCIPAL. T HEREBY ACKNOWLEDGEITHAT IN THE ABSENCE OF A
SPECIFIC PROVISION TO THE commy IN THE rowm or ATTORNEY
ONIN 20 PA.C.S. WHEN I ACT AS AGENT:
'Y SHALL EXERCISE THE POWERS FOR THE BEN'EFI’I‘ OF THE
PRINCIFAL.
' 1 SHALL KEEP THE ASSEYS OF THE FRIN CIPAL SEPARATE FROM
' MY ASSETS.
" ISHALL EXERCISE REASONABLE CAUTION AND PRUDENCE.
I SHALL KEEP A FOLL AND ACCURATE RECORD OF ALL ACTIONS,

' RECEIPTS AND DISBURSEMENTS ON BEHALF OF THE PRINCIPAL

= - Blalr Twp., Blair County
Sl My Commisslon Expiras Aug. 16, 2004 |

: NOTARIAL SEAL
= .= :|UNDAS. LARATONDA, Notery Public
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After recording, mail te:

Kadowitz & Cromer, P.C.

1201 Allegheny Building '

429 Forbes Avenue AFFDAVIT No\ZL 75D
Pittsburgh, PA 15215-18Z5

THIS DEED

Made iis__ R,  dayof August, in the year 2003,

Between J. Richard Fullington, by his attorney-in-fact, Michael L. Fullington,
specially constituted by Power of Attorney bearing date October 7, 2002 and recorded in the office
for recording deeds in and for the County of Clearfield as Tnsirument No. 200309644, and Loretta

 P. Fullington, wife of J. Richard Fullington (hereinafter coltectively “Grantor”)

%
N
D

' Fullington Real Estate Company, of 316 East Cherry Street, CIeérﬁeld, Pennsylvania
16830 (hereinafter “Gramtee”).

Witnesseth, that the said Granior, for and in consideration of the sum of One Dollar
($1.00) and other good and valuable consideration, does hereby grant, bargain, sell and convey o
_ the Grantee, their successors and assigns: o " ‘

ALL THAT CERTAIN piece or parcel of land situate in Lawrence Township, Clearfield County,
Pennsylvania, bounded and described as follows: :

BEGINNING ata pointin the centerline of Lawrence Township Route 603 and at the
northwest corner of land now ot formerly of David M. & Barbara J. Chnupas said
point also being North 64° 521 21" West, 15 feet from a big white pine locatedonthe
north line of David & Barbara J. Chnupa; thence by a fine running generaily along
1 awrence Township Route 603 and along a portion of the eastern line of land now
or formerly of Walter P. and Jeannette S. Thorp North 8° 32' East, 1402.5 feet more
.or less to an existing mine rail at the northeast comer of Walter and Jeannette Thorp
 and on the southern line of land of Linglewood Lodge, Inc.; thence by southern line
of Linglewood Lodge, Inc., and the southern line of Ralph C. Jr. and Rhonda K.
~ Lingle South 81° 13" East 1988.82 fect more orlessto a point in the centerline of the
culvert bridge over an ymmamed tributary to Wolf Rum; said point being on the

¥3QY0D3Y ONY ¥3LEIDIY
WINYLE 7 NIV



porthern line of land now or formerly of Nellie Pentz Heirs ¢/o Friendship Inns North
g1° 13" West, 56.20 feet from the northeast corper of land of the Nellie Pentz Heirs
¢/o Friendship Inns; thence by the northern line of Nellic Pentz Heirs c/o Friendship
Tuns and generally by the centerline of an unnamed iributary to Wolf Run the
following courses and distances; South 57° 06 West, 80.55 festto 2 point; thence
South 44° 02' West 77.13 feet to a point; thence South 73° 01' West, 158.79 feet 10
a point; thence North 65° 09" West, 268.18 feet to a point; thence South 23°43' West,
91.55 feet to a point; thence North 88° 20 West, 60.46 feet 0 2 point in the
centerline of the unnamed tributary to Wolf Run and at the northeast comet oflands
now or formerly of Harry K. and Emily Maney; thence by the northern line of Harry
and Emily Maney and generally by the centerline of the umnamed tributary to Wolf
Run the following courses and distance: :

South 49° 13' West, 58.81 feet to a point; thence South 12° 40' West, 56.14 feet to
a point; thence North 84° 26" West, 87.32 feet to a point; thence South 42° 31 West,
167.68 feetto g point; thence Norih 89° 08' West, 64.83 feet to a point; thence South
18° 20' West, 21,50 feet to a point i the approximate centerline of the unnamed
iibutary to Wolf Run and at the northwest comer of a parcel of Jand conveyed by
Nellie Pentz to Harry Maney and recorded in Clearfield County Deed Book 1998,
page221; thence by the western line of the aforementioned parcel South 24° 35 East,
530 feet more or less to the northern right-of-way line of State Route 879; thence by
the northemn right-of-way line of State Route 879 and the arc of a 0° 44" 25" curve
* which bears to the left 193.96 feet to a 3/4" rebar set at the northeast corner of 2

i of land conveyed by the Nellie Pentz Estate to Sheetz, Inc. in 1997 and
‘ Records Vol. 1892 at pag

recorded in Clearfield County Deeds &R < 436; thence by the

' eastern line of Sheetz, Inc. North 30° 0T 12" West, 392.91 feettoa 3/47 rebar setat
the northwest corner of Shieetz, Inc.; thenee by the western line of Sheetz, Inc. South
75° 19" 14" West, 22626 feettoa it in the centerline of an unnamed tributary 10
Wolf Run; thence by the westerm line of Sheetz, Inc. and generally by the centerline

of the unnamed tributary o Wolf Run the following courses and distances:

South 51° 13'27" West, 8.11 fecttoa point; thence South 69° 22" 03" West, 9.24 feet
to a point; thence North 52° 03 54" West, 28.41 fecttoa point; thence South 64° 14"
18" West, 12.37 feet to a point; thence South 33° 05 20" West, 10.63 feetto 2 point;
thence South 1° 3 73" East, 37.37 feetto a point; thence South 27° 38' 15" West,
34.46 feet to a point; thence South 32° 02' 50° West, 4927 feet to a point thence
South 2° 09' 23" East, 16.31 feet to a point; thence Gouth 18° 50' 28" East, 41.7 5 feet
to a point; thence South 49° 13' 41" West, 772,07 feet to a point; thence South 9° 33
. 26" Bast, 18.97 feetto a point; thence South 3° 32' 21" West, 9.32 feet to a point in
the centerline of an unmamed tributary to Wolf Run and the northwest corner of
Keller and Wolfel, Inc.; thence along the western line of Keller and Wolfel, Inc. and
generally by the centerline of an unnamed tributary to Wolf Run South 23° 59" 45"
West, 238 88 fecttoa point inthe approximate centerline of said unnamed tributary
40 Wolf Run and at the noxthwest comer of land now or formerly of Harold E. Pentz;

thence by the western line of lands now or formerly of Harold E. Pentz and generally

3y



along the centerline of the aforementioned unnamed tributary to Wolf Run the
following courses and distances: :

South 36° 10' 40" West, 70.5 feet to a point; thence South 59° 31 40" West, 473 feet

_ to a point; thence South 73° 00' 40" West, 64.4 feet to a point; thence South 60° 07'
40" West, 63,7° feet to a point; thence South 43° 52 40" West, 47.4 feet to a point;
thence South 40° 00' 40" West, 71.2 feetto a point in the apparent centerline of said
annamed tributary to Wolf Run, said point &lso being the northwest corner of land
of Helen C. Leigey and the northeast cotner of David M. and Barbara J. Choupa;
thence by the nerthern line of David & Barbara Choupa, North 64° 52' 21" West,
469.82 feet more or less to a point in the centerline of Lawrence Township Route 603
and the place of beginning. Said Parcel containing 37.3 acres more or less as
deieiiiined from record plans and may be more or less than this amount when

. verified by an actual field survey.

BEING FURTHER IDENTIFIED with a corrected Clearfield County Tax Parcel
Index No. 123-L07-31, as previously incorrectly stated by Deed dated August 13,
1999 and recorded in the Recorder of Deeds Office of Cleatfield County at
Instrument No. 199913676 as Clearfield Tax Parcel Index No. 126-L7-31.

EXCEPTING AND RESERVING, any acreage totals previously condemned or
otherwise taken by the Pennsylvania Department of Transportation (“PennDOT”)for
fhe increased right of way width for Legislative Route 17052 (also known as State

Route g79).

TOGETLER WITH any righi, title and interest of the Grantor, her heirs, executors,
successors and assigns relative to any reversion from the PennDOT of portions of the
increased right of way width for Legisiative Route 17052 (also known as State Route
879) between said PennDOT right of way and portions of the above-described
property and any property currently owned by Grantees or entities in which Grantees
have an interest. : )

_ BEING THE SAME PROPERTY which Thelma J. Pentz, Administrator d.b.nc.ta
of the Estate of Nellie V. Pentz, Deceased, by Deed dated August 17, 1999 and
recorded in the Recorder of Deeds Office of Clearficid County at Instrument No.
199913675 granted and conveyed toJ. Richard Fullington and Loretta P. Fullington,

his wife, the Grantor herein,

. Grantor states that the above property is not presently being used, nor to the best of their
knowledge, information and belief, has it ever been used for the disposal of hazardous wastes. This
~ statement is made in compliance with the Solid Waste Management Act No. 1980-97, Section405.2.

_ with the appurtenances: To Have and To Bold the premises hereby granted, or mentioned,
or intended so to be, or the appurienances, unto the said Grantee, its successors and assigns, to the



only proper use of the said Grantee, its saccessors and assigns forever.

The Grantor warrants generally the property conveyed by this deed and covenants to the
Grantes, its successors and assigns, that the Grantor, their heirs, personal representatives and assigns,
will forever warrant and defend the property against the lawful claims and demands of all persons.

NOTICE - THIS BOCUMENT MAY NOT SELL, CONVEY, TRANSFER, INCLUDE OR INSURE
THE TITLE TO THE COAL AND RIGHT OF SUPPORT 'UNDERNEATH THE SURFACE LAND
DESCRIBED OR REFERRED TO HEREIN, AND THE OWNER OR OWNERS OF SUCH COAL MAY
HAVE THE COMPLETE LEGAL RIGHT TO REMOVE ALL OF SUCH COAL AND, IN THATY

CONNECTICON, DAMAGE MAY RESULT TO THE SURFACE OF THE LAND AND ANY HOUSE,

" BUILDING OR OTHER STRUCTURE ON OR IN SUCH LANR. THE INCLUSION OF THIS NOTICE
DOES NOT ENLARGE, RESTRICT OR MODIFY ANY LEGAL RIGHTS OR ESTATES OTHERWISE
CREATED, TRANSFERRED,EXCEPTEDOR RESERVED BY THIS INSTRUMENT. [This notice is setforth

pursnant to Act No. 255, spproved September 19, 1965, as amended.]

Witness the hands and seals of the Grantor.

Witness: . ¥ 4 Mchwggm Q
s . T o i - /: ! ) 78
‘:,LL ol LQ« ) - kt LHS&Q* Ly By _ﬂﬂ:’{u HQ\ ‘:E)A

Michael L. Fulki
Attorney-in-Fact J. Rich#rd Fullington

/
v

Cp N ey ' -
CL{ \-u;i'--.jf L\_tczl- .\k_\)‘ R - U i Mo
| i) retia P. Fullingtor

. NOTICE - 1/WE, THE UNDERSIGNED GRANTEE, HEREBY CERTIFY THAT
L/WE KNOW AND UNDERSTAND THAT I/WE MAY NOT BE OBTAINING THE RIGHT
OF PROTECTION AGAINST SUBSIDENCE RESULTING FROM COAL MINING
OPERATIONS AND THAT THE PURCHASED PROPERTY, MAY BE PROTECTED

FROM DAMAGE DUE TO MINE SUBSIDENCE BY A PRIVATE CONTRACT WITHTHE

OWNERS OF THE ECONOMIC INTEREST IN THE COAL. THIS NOTICE IS
INSERTED IN ACCORDANCE WITH THE PROVISIONS OF “THE BITUMINOUS MINE
SUBSIDENCE AND LAND CONSERVATION ACT OF 1966, AS AMENDED 1980,

OCTORBER 19, P.L. 874, NO. 156 §1.

“—\
-
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Certificate of Residence

I, Davip S, Ammer asmd . do hereby certify that Grantee’s precise residence
is 316 East Cherry Street, P.O. Box 211, Clearfield, Permsylvania 16830.

W‘itrsas my hand this < (-  dayof August,_é{)(ilp ) .

Acknowledgments

Commonwealth of Pennsylvania )
: )} ss:

County a}' Clearfield )

Onthisthe 2o dwvof AocaostT -, AD. 2003, before me, a notary
public in and for said County and Commonweaith, the under igned officer, personally appeared
Michael L. Fullington, known fo me (or satisfactorily proven) to be the person whose name is
subscribed to the within instrument as attorney-in-factfor J. Richard Fullington, and acknowledged
that he executed the same as the act of his principals for the purposes therein comtained.

In Witness Whereof, I hereunto set my hand and official seal.

e
&

T NOTARIAL SEAL | : e 7T

David S. Ammerman, Notary Public N N N
-} Ciearfield Borough, Gounty of Clearfield - S ‘{ : < o

Ny Commyission Exgires Nov. 20, 2004 . - _ " C - _}\ N -7
. _ Notary Public T~
My commission expires: R S s
N - /'.‘ o r.
Comniionwealth of Pennsylvania ) ‘ '
' ) ss:
County of Clearfield )
Onthisthe Sl  dayof___AveossT- 4D 2003 before me, a notary

public in and for said County and Commonweaith, the undersigned officer, personally appeared
Loretta P. Fullington, known to me {or satisfactorily proven} io be the person whose name is
subscribed 1o the within insirument and acknowledged that she executed the same for the purposes

therein contained. - .

In Witness Whereof, I hereunto set my hand and official seal.

My commission expires: ' SR _
. A D

 NOTARIAL SEAL ‘

1 pavid S. Ammenman, Notary Public
Clearfieid Boratigh, County ot Clearfield
My Commigsion & .pires Nov. 20, 2004
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To:  Fullington Real Estatc Company Bz 2 ns 8 7§ N St
From: J. Richard Fullingten
and Leretia P. Fullington
After recording, mail to:
Karlowitz & Cromer, P.C. AFHDAVH" nr =/ 7 .
TR - LR I "‘ s
1201 Allegheny Building No. M
429 Forbes Avenue

Pitisbargh, PA 15219-1625

THIS DEED

‘Made this - A& day of August, inthe year 2003,

Between J. Richard Fullington, by his attomey-in-fact, Michael L. Fullington,
specially constituted by Power of Attorney bearing date October 7, 2002 and recorded in the office
for recording deeds in and for the County of Clearfield as Instrument No. 200309644, and Loretta

P. Fullington, wife of I. Richard Fullington (hereinaﬁer collectively “Grantor™)

A
N ‘ .
D :

Fullington Real Estate Company, of 316 East Cherry Strect, Clearfield, Pennsylvania
16830 (hereinafter “Grantee”). 7

Witnesseth; that the said Grantor, for and in considetation of the sum of One Dollar
($1.00) and other good and valuable consideration, does hereby grant, bargain, sell and convey 1o

the Grantee, their successors and assigns:

ALL THAT CERTAIN piece or parcel of land situate in Lawrence Township,
Clearfield County, Pennsylvania, bounded and described as follows: 4

BEGINNING at an old iron axle, said iron axle being located on the porthern side of
Legislative Route 17052, and being the southwest comer of the lot now or formerly




owned by Lawrence Stevens; thence along the northern right-of-way of Legislative
Route 17052, South 61° 03' West, 210.2 fectioa two-inch iron pipe; thence North
66° 54 West, 237.8 feet to a two-inch iron pipe, said two-inch iron pipe being
Jocated in the center of a small stream; thence along the center line of said stream in
a northeasterly direction the several courses and distances as set forthina previously -
recorded Survey Plot, which courses and distances are incorporated herein by
reference and make a part hereof to an jron pi; thence along the Lawrence W.
Stevens lot, South 32° 15" East, 241.83 feet to the old iron axle and place of

beginning. Containing 1.42 acres.

BEING FURTHER. IDENTIFIED with a comected Clearfield County Tax Parcel
Tndex No. 123-1.07-31.2, as previously incorrectly stated by Deed dated August 13,
1999 and recorded in the Recorder of Deeds Office of Clearfield County at
Tnstrument No. 199913676 as Clearfield Tax Parcel Index No. 126-L7-31.2.

EXCEPTING AND RESERVING any acreage totals pr vicusly condemned or
otherwise taken by the Pennsylvania Department of Transportation (“PennDOT™) for
the increased right-of-way width for Legislative Route 17052 (also known as State )
Route 879). It is believed that afer said condemmation or taking, the resultant
acreage should approximate 1.28 acres. ' )

TOGETHER WITH any right, title end interest of the Grantor, his heirs, executors,
successors and assigns relative fo any reversion from the PennDOT of portions of the
increased right-of-way width for Legislative Route 17052 (also known as State Route
879) between said PennDOT right-of-way and portions of the above-described
property and any propesty currently owned by Grantees or entities in which Grantees
have an interest. '

BEING THE SAME PROPERTY which Essington E. Sankey, Jr., Executor of the
Estate of Harold E. Pentz, by its Deed dated August 13, 1999 and recorded in the
Recorder of Deeds Office of Clearfield County at Instrument No. 199313676, granted
and conveyed to J. Richard Fullington and Loretta P. Fullington, his wife, the

"~ Grantors herein.

with the appurtenances: To Have and To Hold the premises hereby granted, or mentioned,
or intended so to be, or the appurtenances, unto the said Grantee, its successors and assigns, to the
only proper use of the said Grantee, its successors and assigns forever,

The Grantor warrants genera]ly the property conveyed by this deed and covenants to the
Grantes, its successors and assigns, that the Gramtor, their heirs, personal representatives and assigns,
will forever warrant and defend the property against the lawful claims and demands of all persons.

NOTICE - THIS DOCUMENT MAY NOT SELL, CONVEY, TRANSFER, INCLUDE OR INSURE
THE TITLE TO THE COAL AND RIGHY OF SUPPORT UNDERNEATH THE SURFACE LAND
DESCRIBED OR REFERRED TO HEREIN, AND THE OWNER OR OWNERS OF SUCH COAL MAY




Certificate of Residence

5 DAVID S, AMMER:UA m_)y. do hereby certify that Grantee’s precise residence
is 316 East Cherry Street, P.O. Box 211, Clearfield, Pennsylvania 16830.

Witnessmy hand this_ 2 & dayof August, ?003. -
. RS

a3

Acknowledpments

Commonwealih of Pennsylvanis )
' ) sse

Coﬁnﬁ Of Clearﬁeld J

On this the __ (. dyof _ Aoacar  AD 2003, before me, a notary
public in and for said County and Commonwealth, the undersigned officer, personally appeared
Michael L. Fuilington, known to me (or satisfactorily proven) to be the person whose name is
subscribed to the within instrument as attorney-in-fact for J. Richard Fullington, and acknowledged
that he executed the same as the act of his principals for the purposes therein contained.

N MMne=scRifiereof, 1 jiereunto set my hand and official seal.
David 8. Ammerman. Notary Pubiic

Clearfield Borote®, “ywrty of Clearfield - ) T
My Comrmassion Sapi-- *=w, 20, 2004 ’ < A ' R T
v ) P ‘;c :\.’—r._:" » _'“i“ o VI

Notary Public RS
My comprission expires: S
. -\
omaemassesssoalth of i — =€ ;
Commornwealth of Permsylvania ) . .. -
. : ) ss: .
County of Clearfield j)

Onthisthe <o  dayof  Avews vy . AD 2003, before me, a notary
public in and for said County and Commonwealth, the undersigned officer, personally appeared
Loretta P. Fullington, known to me (or satisfactorily proven) fo be the person whose name is
subscribed to the within instrument and acknowledged that she executed the same Jor the purposes

therein contained.

In Witness Whereof, 1 hereunto set my hand and official seal.

- \ 1 o ' .

Notary Public . N
LT .

My commission expires:

3
I_;.\
'.
eyt




HAVE THE COMPLETE LEGAL RIGHT TO REMOVE ALL OF SUCH COAL AND, IN THAT
CONNECTION, DAMAGE MAY RESULT TO THE SURFACE OF THE LAND AND ANY HOUSE,
BUILDING OR OTHER STRUCTURE ON ORIN SUCH LAND. THE INCLUSION OF THIS NOTICE
DOES NOT ENLABGE, RESTRICT OR MODIFY ANY LEGAL RIGHTS OR ESTATES OTHERWISE
CREATED, TRANSFERRED, EXCEFPTED ORRESERVED BY THIS INSTRUMENT. [This notice is set forth

pursuant to Act No. 255, approved September 10, 1965, 23 amended.]
24nes8 the hands and seals of the Grantor.

Witness: - J. Richard Fullington

| - o A
ﬂe\,\fxa /;,M,QQU\Q' Q)/ DA _By: : .
/) Michael L. Fullingtor,
At;orney—izszacr  for J. Richard Fullington
t 4

;\.szL’\JL O

NOTICE - VWE, THE UNDERSIGNED GRANTEE, HEREBY CERTIFY THAT

/WE KNOW AND UNDERSTAND THAT UWE MAY NOT BE OBTAINING THE RIGHT

OF PROTECTION AGAINST SUBSIDENCE RESULTING FROM COAL MINING

OPERATIONS AND THAT THE PURCHASED PROPERTY, MAY BE PROTECTED

| ' FROM DAMAGE DUE TOMINE SUBSIDENCE BY A PRIVATE CONTRACT WITH THE

| OWNERS OF THE ECONOMIC INTEREST IN THE COAL. THIS NOTICE IS

| [NSERTED IN ACCORDANCE WITH THE PROVISIONS OF «THE BITUMINOUS MINE

| " SUBSIDENCE AND LAND CONSERVATION ACT OF 19667, AS AMENDED 1989,
OCTOBER 10, P.L. 874, NO. 156 §1. :

)K/’f )

Witness:

-’/

Ci& \—L C\_( ‘;}lgglihi\(}‘\,_»)\ .-..kl. L v—

A )
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/ A , OUTDGOR ADVERTISING LEASE No. %L1 -0744-1 -

- _ Board# 6132 6134
6133 6135

RD 7 Box 947, Aloona, PA 16601 * 814-944-35951

M.OHGAN SIGNS, INC. 314—753-1001 800-494-6709 FAX B14-944-4872
Date__ Novesber 1y 1999 ' :

Richaed, Jr. & Lovastta Fullington

WITNESSETH this lease by

of - Post Office Box 384, Clearfield, PA 16830

hereinafter to be known as the Lessor,
’ AND

MORGAN SIGNS, ING., hercinafter to be known as the Lessee.

The Lessor having the right to do so does hercby lease to the Lessee the exclusive right to erect sign(s} on land

i i i

. .described as follows: . . ote b e, e e ke : ; :
e LOERETIRE ¢ B0 ,.€$’7~ 5,-'"?71'._0. -.:'_u.-_:.,.-l-.g-. R it SR L T 4 Ay R T s pp
Space for four (4) 12' x 25' advertising panels located along Rt. 879 ‘ _
l. !j E c] E!}ﬂ .'_n.L - - 5
L T N T L. - R : :"ﬁ" :
e

t ¥4
FFamce PaynentiSchedufer” 7
T =" 1958/72000 % §7.400.00

;T Ti008/200L UL §7.659.00
. -2001/2002 ¢ T $7,927.08
200242003 48,204 .52

3003/2008 - 58,491 68

w#¥ THERE WILL BG NO ADVERTISTRG OF BTOMOTIVE RETALL ON TUUOH PANELS, *F%

For a term of . five ( 5) . years beginning Nav, 1 [ }.ggq and ending Of?t. 31 ’ 2004
for the sum of $_S¢a * above  per year, payable in advance.

| The Lessor agrees Lo permit Lessce at all times to enter said premises and post, paint or remove said sign. This lease, at
option of the Lessee, may be continued indefinitely from year to year, unless the Lessor gives Lessee at least thirty(30)
days' notice in writing terminating the lease at the end of any such renewal.
The Lessor represents and warranis that _,_they . Efare), the ___- ___qéf)_nrsi — . _ofthe | o
, premises above ‘descritied and has"michority to make this lease and ‘covenants. The Lessee shall have the' first option to
| purchase the above-described property in the event the property is for sale. The consideration for this option is included
in the above-mentioned lease cost.

- .
o It is expressly undersiood that neither the Lessor nor ihe Lessee fs bound by any stipulation, representations or
agreements, not prinied 6r writtén ini this lease. This lezse shalt inore to the benefit of and be binding upon the heirs,
| personal representatives, successors and assigns of the paries hereto. The Lessor covenants that he will not permit any
other signs to be erected on the premises owned or centrolled by him, that would obstruct or impair the vision from the
street, road or public highways of any advertising display of the Lessee erected on the premises, or plot covered by this
agreement, and Lessee is authorized to trim brush, bushes and vegetation whick: it deems necessary for an unobstructed

———

view of the premises. N
- i -
S dapgf _ /36 LY

AORGAN SIGNS, INC. 7. Ve : Signed this ]
. —_ . ] . =T Ak LTy ] p
Z % ////2\ 7@ e R e 7 A
By 1’»’72 s .49 TR L SE 94125:‘:{4 £ ‘7?/ F‘/;' e 4 {SEAL}.

Lessee = 7/ [Fesor ! 'y’—-‘, 1 \
4 ‘j et TE e R Sy ’-’//-i_ e
M S TIN TG o U Sfggi s ey - (BEAL)
'I.,.,-"l {Lessor . ° t;."_. / ,

196~44-9730

ATTEST: Social Security No.:

82
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N 5 . ‘ — B -
R , : cumqoa_.mvemsame LEASE No. 301-1241-2 o

N L | . :
s. ! .7-"1' !:'-,-,x.-

o Board #
26 200
L RD 7Box 947, Altoona,; PA 16601 » 814-944-3951
. RAEN i 8004_94—0709 FAX 814-9444872
Date_November 12, 1999 - ' Dernn DOT‘ Remi
WITNESSETH this lease by Richand Fullington, Jr. (wﬁ"\L {])G CR_C}\
of Post Office Box 384, Clearfleld, PA 16830 [ 7hL9)- ("‘ £} Q L
hereinaiter to be known as the Lessor, AND OU‘Q c \'\Q‘Y\C\ pO\’LV\ Q T
MORGAN SIGNS, INC hcremafter to be known as the Lessee. _ m LC.V\CL\_)) <\(\C\_}{‘ C.ruam et
The Lessor, having the nght to do 50 does hcrcby lease to the Lessee the cxcluszve right to erecisign(s) on land IO
described- asf‘bllows L I T S : : pr p[) .}d{\(\zé 2003, # ‘i

" “Space for one T T ¥ B i B (0] T 5 advertising pancls Tocatel along ot
_Rt. 879 on the E'ullinqton Buick :01ds Cadillac property. WL

¥ TERSE PAVMERT SCHEOULE:  Annoal 3.58 Tncreases ann el ol loase.
_..___1999/2000 - ~£10,000.00 _ Aliane D00 R Neiz et
T 20802001 €10,350.00 '
2003 /2002 $10,712.25
2002/2003 $11,087.18

T otasona  SUATSZA

whE I‘&ERE WILL BE NO ADVER'I'ISII@S OF mmva RE!'AIL &\1 '‘NIESKE PANELG, #&%

ADLE PERMITS.

flve (5) years beginoing _Jan, 1. 2000 andendmtr Dec. 31, 2004 .

Fora term of
per year, payable in advance.

- forthe sum of $_sas % phove -
The Lessor agrees Lo permit Lessee at all times to enter said premises and post, paint or remove said sign. This lease, at
option of the Lessce, may be continued indefinitely from year to year, unless the Lessor gives Lessee at lcast dnrc)»(S(})

e

days notice in wntmg termmatmg the lease at the egd Df any.; such semewal. ..o
The I;essor represems and warrams that 1”9—- : 4 (is/29€) the . Ceer of the
premises above described and has authority to make this lease and covenants. The Lessee shall have the first option to

purchase the above-described property in the event the propetty is for sale. The consideration for this option is included

in Lhe above-mentioned lease cost. .
—-

It is expressly understood that neither the Lessor nor the Lessee is bouud by any sdpulation, representations or
agréements, not printed or written in this ledse, This lease shall inure to the benefit of and be binding upon the heirs,
personal representatives, successors and assigns of the parties bercto. The Lessor covenants that he-will not permit any
other signs to be erected on the premises ownéd or controlled by him, that would obstruct or impair the vision from the
street, road or piblic hxghways of any advemsmg display of the Lessee erected on the. premises, or plot coveréd by thzs.
agreement and Lcssee is authomcd to rnm brush bushes and vcgetaﬂon whzch it dccms neccssary for an unobseructed

wew of the premlses - .. ,
1 g ,i‘\ & or 'tA‘l --x ‘E"}O

i ~MORG ﬁs m ngned this day of <

o
Zﬂ% o ﬁﬁr“-?//ﬂrxm & ,Zlf;‘ _ /(SEAL)

Lessée . 7 /__7....... y
‘ - /o mzzifZ’ ik Ad,-, £ 72 (SEAL)

WITNESS: .
; - : gz Lo Lessor

(': - -
196-44-3730

Soctal Security No.:

A'IQ;_EST:
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ASSIGNMENT OF OUTDOOR ADVERTISING LEASE NO. 01-0244-1

To: Fullington Real Estate Company

From: Richard J. Fullington, Jr.
and Loreita Fullington

After recording, mail to: -

Karlowitz & Cromer, P.C.
1201-Allegheny Building
429 Forbes Avenue
Pittsburgh, PA 15219-1625

ASSIGNI\ENT OF OUTDOOR ADVERTISING LEASE NO 01-0244-1

" This Assignment of Outdoor Advertising Lease No. 01-0244-1 (“Assignment”) made this ; LA‘
day of August, 2003, by and between RICHARD J. FULLINGTON, JR., by his attorney—m—fact,
" Michael L. Fullington, and LORETTA FULLINGTON, wife of Richard J. Fullmgton, Jr., adult |
individuals having an address of P.O. Box 384, Clearfield, Pennsylvania 16830 (collectively .

“Assignor”),

A N D

FULLINGTON REAL ESTATE COMPANY, a Pennsylvania corporation with its principal place
of business in the Borough of Clearfield, Clearfield Counfy, Pennsylvania (“Assignee”).

WITNESSETH
WHEREAS Assignor, on the 1st day of November, 1999, entered into an Outdoor
Advertising Lease (“Lease”) with Morgan Signs, Inc. (“Morgan”) for the lease by Morgan of the space

for four (4) 12" x 25' advertising panels located along Route 879 North of Clearfield as described in the

1-



Lease.

NOW THEREFORE, intending to be legally bound hereby, the Assignor, for and in
consideration of the sum of One and 00/100 ($1.00) Doilar and other gt;od and valuable consideration,
does hereby assign, transfer and set over to the Assignee, all of Assignor’s righi, title and interest in the
aforesaid Lease, together with and under and subject fo all 'of the terms and conditions of said Lease.

N WHNESS WHERECF, the nSS‘gIOT has executed this Assignment on the date and year

first written above

 WITNESS: ‘ ASSIGNOR:

/j/ C / O |
_Richard J. Fu]hm i
attomey—m—fact 1 L. Fulli

Gunial mesz._:gmu%/%m WWWA

_Léretta Fullington




Acknowledgments

Commenwealth of Pennsylvania )
| ) ss:
County of Clearfield )

On this the o? é day of /4& Suf 7£ , A.D. 2003, before me, a notary
public in and for said County and Commonwealth, the undersipned officer, personally appeared
Michael L. Fullington, known to me (or satisfactorily proven) to be the person whose name is
Subscribed to the within instrument as attorney-in-fact for Richard.J. Fullington, Jr., and :
acknowledged that he executed the same as the act of his principals for the purposes therein contained.

In Witness Whereof, Ihereuﬁto set my hand and official seal.

Notarial Seal ‘
Kenneth J. Cot, Notary Public ’
My Commission Expires Oct 37 2003 '
y Commission Expires , 2003 7 — X
— e —Dlotary Pubh(/ N
My Commission Exﬁ{ggg:er. Pennsyivania AssociationotNotaries , .

Commonwealth of Pennsylvania )
) sst
County of Clearfield )

Onthisthe \» day of M ok _ A.D. 2003, before me, a notary
. public in and for said County and Commonwealth, the undersigried officer, personally appeared
Loretta Fullington, known to me (or satisfactorily proven) to be the person whose name is subscribed
to the within instrament and acknowledged that she executed the same for the purposes therein

contained: : :

_In Witne eunto set my hand and official seal.
' * Notarial Seal _ ‘ /]
Terry M. Welke& Nortﬁ:-lrg1 %ﬁ:’:ty : e o ;
Cleariield Boro, Clearmisgid ! ; e /
My Commission Expires April 13, 20q4 e | !
Momber, Pennsylvania Association of Notaries ( S 1. o Z

e____.-Nétary Public/
My Commission Expires:

3-




EXHIBIT 13



ASSIGNMENT OF OUTDOOR ADVERTISING LEASE NO. 01-0244-2

To: Fullington Real Estate Company
From: ‘Riéhard J. Fullington, Jr.

After mcorﬁg, mail to:

Kariowite & Cromer, 2.C.

1201 Allegheny Buiiding

429 Forb&s Avenue
Pittsburgh, PA 15219-1625

- ASSIGNMENT OF GUTDOOR ADVERTISING LEASE NO. 01-0244-2

This Assignment of Outdoor Advertising Lease No. 01-0244-2 (“Assignment”) made this PV
day of August, 2003, by and between RICHARD J. FULLINGTON, JR., by his attorney-in-fact,
Michael L. Fullington, an adult individual having an address of P.O. Box 384, Clearfield,
Permsylvania 16830 (“Assignor™),

A N D

FULLINGTCN REAL ESTATE COMPANY, a Pennsylvania corporation with its principal place
of business in the Borough of Clearfield, Clearfield County, Pennsylvania (“Assignes”).

WITNESSETH

WHEREAS Assigt)uir, on the 12th day of November, 1999, entered into an Outdoor

. Advertising Lease (“Lease”) with Morgan Signs, Inc. (“Morgan”) foralease by Morgan of the space

for one (1) 14' x 48 and two (2) 12'x 25" advertising panels located along Route 879 on the Fullingfon
Buick Old Cadillac Property as described in the Lease.

NOW THEREFORE, intending to be legally bound hereby, the Assignor, for and in

-1-



" consideration of the sum of One and 00/100 (51 .00) Dollar and other good and valuable consideration,
does hereby assign, transfer and set over to the Assignee, all of Assignor’s right, title and interest in the
aforesaid Lease, together with and under and subject to all of the terms and conditions of said Lease.

IN WITNESS WHERECF, the Assignor has executed this Assignment on the date and year

first written above.

WITNESS: ASSIGNOR:

(j///49\/0\‘ N@O
o, .

Richard J. Fullington, Jr.,
attorney-in-fact, Michael

COMMONWEALTH OF PENNSYLVANIA

COUNTY OF CLEARFIELD

Onthisthe 26  dayof_AusesF , AD.2003,before me, anotary
public in and for said County and Commonwealth, the undersigned officer, personally appeared

Michael L. Fullington, known to me (or satisfactorily proven) to be the person whose name is
subscribed to the within instrument as attomey-in-fact for Richard J. Fullington, Jr., and
acknowledged that he executed the same as the act ofhis pnnctpals for the purposes therein contained.

In Witness Whereof, I hereunto set my hand and official seal. - c e

éMzL

Notarial Seal Pubhc
Kenneth J. Corl, Notary Publrc
03

My Commission Expirgs:  College Twp., Centre County
) My Commission Explres Qct. 27 20

Member, PennsyivamaAssoclatxg%\_tNofam




VERIFICATION
The undersigned, J. Richard Fullington, Jr., plaintiff in the foregoing action, states that
the facts averred in the foregoing Complaint are true and correct to the best of his knowledge,
information and belief. The undersigned further states that he understands that false statements
therein are made subject to the penalties of 18 Pa.C.S. 84904 relating to unsworn falsification to

authorities.

Date: April & , 2005



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DOCKET # 100416
NO: (05-565-CD

SERVICE# 1 OF 6

COMPLAINT

PLAINTIFF:  J. RICHARD FULLINGTON JR.
VS.
DEFENDANT: FULLINGTON AUTO BUS COMPANY al

SHERIFF RETURN
L |
NOW, April 21, 2005 AT 3:30 PM SERVED THE WITHIN COMPLAINT ON FULLINGTON AUTO BUS COMPANY
DEFENDANT AT SHFF. OFFICE, 1 N. 2ND ST., SUITE 116, CLEARFIELD, CLEARFIELD COUNTY,
PENNSYLVANIA, BY HANDING TO AERIAL FULLINGTON WEISMAN, PRESIDENT A TRUE AND ATTESTED
COPY OF THE ORIGINAL COMPLAINT AND MADE KiHOWN THE CONTENTS THEREOF.

SERVED BY: DAVIS / MORGILLO

D
@@%57%
MAY 052005

William A. Shaw
Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DOCKET # 100416
NO: 05-565-CD

SERVICE# 2 OF 6

COMPLAINT

PLAINTIFF:  J. RICHARD FULLINGTON JR.
VS.
DEFENDANT: FULLINGTON AUTO BUS COMPANY al

SHERIFF RETURN
L _________________________________________________________________ |

NOW, April 21,2005 AT 3:30 PM SERVED THE WITHIN COMPLAINT ON FULLINGTON GMC SALES INC.
DEFENDANT AT SHFF. OFFICE, 1 N. 2ND ST., SUITE 116, CLEARFIELD, CLEARFIELD COUNTY,
PENNSYLVANIA, BY HANDING TO AERIAL FULLINGTON WEISMAN, PRESIDENT A TRUE AND ATTESTED
COPY OF THE ORIGINAL COMPLAINT AND MADE KNOWN THE CONTENTS THEREOF.

SERVED BY: DAVIS / MORGILLO



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DOCKET # 100416
NO: 05-565-CD

SERVICE# 3 OF 6

COMPLAINT

PLAINTIFF:  J. RICHARD FULLINGTON JR.
VS.
DEFENDANT: FULLINGTON AUTO BUS COMPANY al

: SHERIFF RETURN
L ]
NOW, April 21,2005 AT 3:30 PM SERVED THE WITHIN COMPLAINT ON FULLINGTON REAL ESTATE
COMPANY DEFENDANT AT SHFF. OFFICE, 1 N. 2ND ST., SUITE 116, CLEARFIELD, CLEARFIELD COUNTY,

PENNSYLVANIA, BY HANDING TO AERIAL FULLINGTON WEISMAN, PRESIDENT A TRUE AND ATTESTED
COPY OF THE ORIGINAL COMPLAINT AND MADE KNOWN THE CONTENTS THEREOF.

SERVED BY: DAVIS / MORGILLO



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DOCKET # 100416
NO: 05-565-CD

SERVICE # 4 OF 6

COMPLAINT

PLAINTIFF: J. RICHARD FULLINGTON JR.
VvSs.

DEFENDANT: FULLINGTON AUTO BUS COMPANY al

SHERIFF RETURN
]
NOW, April 27, 2005 AT 4:00 PM SERVED THE WITHIN COMPLAINT ON J. RICHARD FULLINGTON, SR.
DEFENDANT AT Colonial Courtyard, Rm.311, 1300 Leonard St., CLEARFIELD, CLEARFIELD COUNTY,
PENNSYLVANIA, BY HANDING TO J. RICHARD FULLINGTON SR., DEFENDANT (PRESENCE OF SUSAN

SWALES, ADM. ASST.) ATRUE AND ATTESTED COPY OF THE ORIGINAL COMPLAINT AND MADE KNOWN
THE CONTENTS THEREOF.

SERVED BY: COUDRIET / DEHAVEN



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DOCKET # 100416
NO: 05-565-CD

SERVICE# 5 OF 6

COMPLAINT

PLAINTIFF: J. RICHARD FULLINGTON JR.
VS.
DEFENDANT: FULLINGTON AUTO BUS COMPANY al

SHERIFF RETURN
L |

NOW, April 21, 2005, SHERIFF OF CENTRE COUNTY WAS DEPUTIZED BY CHESTER A. HAWKINS, SHERIFF OF
CLEARFIELD COUNTY TO SERVE THE WITHIN COMPLAINT ON MICHAEL L. FULLINGTON.

NOW, April 27,2005 AT 11:10 AM SERVED THE WITHIN COMPLAINT ON MICHAEL L. FULLINGTON,
DEFENDANT. THE RETURN OF CENTRE COUNTY IS HERETO ATTACHED AND MADE PART OF THIS RETURN.



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DOCKET # 100416
NO: 05-565-CD

SERVICE# 6 OF 6

COMPLAINT

PLAINTIFF: J. RICHARD FULLINGTON JR.
vs.
DEFENDANT: FULLINGTON AUTO BUS COMPANY al

SHERIFF RETURN
. _________________________________________________________________________________________ |

NOW, April 21, 2005 AT 3:29 PM SERVED THE WITHIN COMPLAINT ON AERIAL FULLINGTON WEISMAN
DEFENDANT AT SHFF. OFFICE, 1 N. 2ND ST., SUITE 116, CLEARFIELD, CLEARFIELD COUNTY,
PENNSYLVANIA, BY HANDING TO AERIAL FULLINGTON WEISMAN, DEFENDANT A TRUE AND ATTESTED
COPY OF THE ORIGINAL COMPLAINT AND MADE KNOWN THE CONTENTS THEREOF.

SERVED BY: DAVIS / MORGILLO



o IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DOCKET# 100416
5 NO:  05-565-CD
| SERVICES 6
COMPLAINT

VS.

|

\

\

} PLAINTIFF: J. RICHARD FULLINGTON JR.

i DEFENDANT: FULLINGTON AUTO BUS COMPANY al

SHERIFF RETURN

]
RETURN COSTS

Description | Paid By CHECK # AMOUNT
SURCHARGE DALE 9474 60.00
SHERIFF HAWKINS DALE 9474 64.00
CENTRE CO. DALE 9471 28.90
|
i
|
|
Sworn to Before Me This So Answers,

! Day of 2005 Z E ; ;
Chester A. H [MKZ(
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SHERIFF’S OFFICE

CENTRE COUNTY
Rm 101 Court House, Bellefonte, Pennsylvania, 16823 (814) 355-6803

INSTRUCTIONS FOR SERVICE OF PROCESS: You must file one
SHERIFF SERVICE instruction sheet for each defendant. please type or print legibly. Do

PROCESS RECEIPT, AND AFFIDAVIT OF RETURN | Not detach any copies.

1. Plaintiff(s) 2. Case Number
. Richasd Fulhnglen, e 08 =S S~CD
3. Defendant(s) 4. Type of Writ or Complaint:
F&A\\W\C\"wn Aq\*o @L(S (oo and eld /\/0 ’{1(6 and (omﬂ}am‘[
SERVE 5. Name of Individual, Company, Corporation, Etc., to Serve or Description of Property to be Levied, Attached or Sold.
Michael L, Pu\\m%\*a.«
AT 6. Address (Street or RFD, Apartment Ng ity, Boro, Twp State a%2|p Code)
101\ \e)(ano{e ) F\ut: k p
7. Indicate unusual service: [J Reg Mail O Certified Mail O Deputlze O Post ] Other
Now, 20 . | SHERIFF OF CENTRE COUNTY, PA., do hereby deputize the Sheriff of

County to execute this Writ and make return thereof according to Jaw. This deputation
being made at the request and risk of the plaintiff.

Sheriff of Centre County
8. SPECIAL INSTRUCTIONS OR OTHER INFORMATION THAT WILL ASSIST IN EXPEDITING SERVICE

NOTE ONLY APPLICABLE ONWRIT OF EXECUTION: N.B. WAIVER OF WATCHMAN — Any deputy sheriff levying upon or attaching any property under within writ may leave
same without a watchman, in custody of whomever is found in possession, after notifying person of ievy or attachment, without liability on the part of such deputy or the sheriff to
any plaintift herein for any loss, destruction or removal of any such property before sheriff’s sale thereof.

9. Print/Type Name and Address of Attorney/Originator 10. Telephone Number 11. Date

12. Signature

E BELOW E OF SHERIFF ONLY - DO NOT WRITE BELOW THIS LINE
13. | acknowledge receipt of the writ } SIGNATURE of Authorized CCSD Deputy of Clerk and Title 14, Date Filed 15. Expiration/Hearing Date
or complaint'as indicated above.
TO BE COMPLETED BY SHERIFF
16. Served and made known toJﬂl le\G[e,‘, L, I"-—( \ \ \"\q*}p ,onthe Qq‘ day of AiD\L;' \ ,
20 &5 | at Gt g oclock, A m,at O | A—\‘Q)Ca/dﬂﬂ- thv( \Q)p \\ [.d‘dfg?: , County of Centre

Commonwealth of Pennsylvania, in the manner described below:
CA- Defendant(s) personally served.

0 Adult family member with whom said Defendant(s) resides(s). Relationship is

{0 Adult in charge of Defendant’s residence.

0 Manager/Clerk of place of lodging in which Defendant(s) resides(s).

1 Agent or person in charge of Defendant’s office or usual place of business.

| and officer of said Defendant company.

O Other
On the day of , 20 ,at o'clock, M.
Defendant not found because:

O Moved O Unknown 0 No Answer [0 Vacant O Other

Remarks:

e

Advance Costs Docket Service Sur Charge Affidavit Mileage Postage Misc. Total Costs | -Geste-Bue-efRefun
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17. AFFIRMED and subscribed to before me this a? So Answer.
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2¥ Date

Notary Public

Notarial Seal SHERIFF OF CENTRE COUNTY

Corinne Peters, Notary Public Amount Pd. Page
My ConmissBaiEkniteBoro, Centre County
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White - Prothonotary  Canary - Attorney
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COURTHOUSE DEPT. CLERK
CHESTER A. HAWKINS 1 NORTH SECOND STREET, SUITE 116 CYNTHIA AUGHENBAUGH
SHERIFF CLEARFIELD, PENNSYLVANIA 16830 OFFICE MANAGER

PETER F. SMITH
SOLICITOR

DEPUTATION

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

PAGE 100416 :
TERM & NO.  05-565-CD

J. RICHARD FULLINGTON JR.
: COMPLAINT

VS.

FULLINGTON AUTO BUS COMPANY al
SERVE BY: 05/20/05

MAKE REFUND PAYABLE TO DALE WOODARD LAW FIRM

SERVE: MICHAEL L. FULLINGTON

ADDRESS: 124 SANDY RIDGE ROAD, STATE COLLEGE, PA

Know all men by these pr&sents,‘that |, CHESTER A. HAWKINS, HIGH SHERIFF OF CLEARFIELD
COUNTY, State of Pennsyivania, do hereby deputize the SHERIFF OF CENTRE COUNTY, Pennsylvania
to execute this writ. This Deputation being made at the request and risk of the Plaintiff this day, April 21, 2005.

]
PLEF sddest g f
Would, be easer | RESPECTFULLY,
b serve o '
|
Dy Arporr JJZ@M——
. ~ ; CHESTER A. HAWKINS,
SHERIFF OF CLEARFIELD COUNTY, PENNSYLVANIA
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
IN THE COURT OF COMMON PLEAS

J. RICHARD FULLINGTON, JR‘,
Plaintiff
V. Civil Action - Law
FULLINGTON AUTO BUS COMPANY;
FULLINOTON GMC SALES, INC.;
FULL1INGTON REAL ESTATE
COMPANY; J. RICHARD
FULLINGTON, SR.:
MICHAEL L. FULLINGTON; and

AERIAL FULLINGTON WEISMAN,
Defendants

Number 2005-565-CD

* ok R ok %k Ok oF % % % oF

To the Prothonotary:

PRAECIPE FOR ENTRY OF AP?EARANCE

Kindly enter my appearance in the above captioned action on

behalf of defendant J. Richard Fullington, Sr.

May 17, 2005

Second Street
Clearfield, PA 16830
Telephone (814) 765-1711

FILED 3CC
M%Hé};é& Dourcink

William A. &hw
Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA

CIVIL ACTION - LAW

J. RICHARD FULLINGTON, JR.,

FULLINGTON AUTO BUS COMPANY,

et al.,

Date:

VS.

July 26, 2005

Plaintiff,

Defendants.

No. 05-565

TYPE OF PLEADING:
EMERGENCY MOTION TO
STRIKE PORTIONS OF
PRAYER FOR RELIEF FROM
COUNT SIX OF COMPLAINT
AND TO BAR CONVEYANCE
OF PROPERTY

FILED ON BEHALF OF:

Defendants, Fullington Auto Bus Company,
Fullington GMC Sales, Inc., Fullington
Real Estate Company, Michael L.
Fullington and Aerial Fullington Weisman

COUNSEL OF RECORD FOR THESE
PARTIES:

Paul H. Titus

Pa. Id. No. 01399

Judith F. Olson

Pa. Id. No. 37476
SCHNADER HARRISON SEGAL &
LEWIS LLP

2700 Fifth Avenue Place
120 Fifth Avenue
Pittsburgh, PA 15222

(412) 577-5200 (Telephone)
(412) 765-3858 (Facsimile)

FILED uyco
WEX YR
JUL 76 2005

Witliam A. Shaw
Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA
CIVIL ACTION - LAW
J. RICHARD FULLINGTON, JR.,
Plaintiff,
No. 05-565

VS.

FULLINGTON AUTO BUS COMPANY,
et al.,

S S S N S S ' -

Defendants.

EMERGENCY MOTION TO STRIKE PORTIONS OF PRAYER FOR RELIEF
FROM COUNT SIX OF COMPLAINT AND TO BAR CONVEYANCE OF PROPERTY

NOW COME the Defendants, Fullington Auto Bus Company (“FABCO”), Fullington
GMC Sales, Inc. (“Fullington GMC”), Fullington Real Estate Company (“Fullington Real
Estate”) (collectively with Fullington GMC, “the Fullington Companies™), Michael L. Fullington
and Aerial Fullington Weisman, by their counsel, Schnader Harrison Segal & Lewis LLP, and
hereby file this Emergency Motion to Strike Portions of Prayer for Relief from Count Six of
Complaint and to Bar Conveyance of Property, and in support thereof, aver as follows:

1. Fullington Real Estate owns fee simple title to a parcel of real property consisting
of approximately 30.2 acres in Lawrence Township, Clearfield County, Pennsylvania and
-designated as tax parcel 123-L7-31 (“Parcel 31”). Title to Parcel 31, which was originally in the
names of J. Richard Fullington, Jr. (“Fullington, Jr.””) and his then wife, was transferred to
Fullington Real Estate on or about August 26, 2003 pursuant to a Power of Attorney given by
Fullington, Jr. to his brother, Michael L. Fullington. The transfer of ownership of Parcel 31 was
properly recorded with the Register and Recorder of Deeds of Clearfield County, Pennsylvania

on or about August 26, 2003.




2. On or about December 27, 2004, approximately 1% years after title to Parcel 31
was transferred to Fullington Real Estate, the Fullington Companies entered into a Purchase and
Sale Agreement (“Agreement”) with Aiello Land Company, LLC (“Aiello”) to sell Parcel 31
along with two (2) contiguous parcels of real property consisting of approximately 4.532 acres
(“Related Parcels™) (collectively with Parcel 31, “the Property”). Attached hereto and marked as
“Exhibit 1” is a true and correct copy of the Agreement.

3. Under the terms of a Joinder to the Agreement, FABCO agrees to indemnify,
defend and hold Aiello harmless “from and against any and all liability, damage, loss, cost and
expense . . . incurred . . . by reason of, related to or in connection with the involvement of
[Fullington, Jr.] or . . . his spouse, in any portion of the Property or the chain of title thereto . . .”.
See Agreement, p. 16.

4, Under the Agreement, Aiello is to pay the Fullington Companies One Million
Three Hundred Thousand Dollars ($1,300,000) to purchase the Property. Although the total
purchase price is One Million Three Hundred Thousand Dollars ($1,300,000), the portion of the
purchase price being allocated to Parcel 31 is approximately Fifty Thousand Dollars ($50,000).

5. On or about February 24, 2005, the Fullington Companies and Aiello entered into
an Amendment to Purchase and Sale Agreement (“Amendment”) extending the time for Aiello
to complete its due diligence and for the closing on the sale. Attached hereto and marked as
“Exhibit 2” is a true and correct copy of the Amendment.

6 The sale of the Property is vital to the Fullington Companies and its affiliate,
FABCO, as the proceeds from the sale are to be used to significantly reduce bank debt incurred
by Fullington GMC and FABCO as a result of improper actions taken by Fullington, Jr. when he

owned the majority interest in and ran Fullington GMC.



7. On or about April 20, 2005, months after the Agreement and Amendment were
executed and while Aiello was proceeding with its due diligence and the parties to the
Agreement were moving toward a closing on the sale of the Property, Plaintiff, Fullington, Jr.,
filed this action seeking damages for various alleged claims.

8. In this action, Fullington, Jr. asserts, inter alia, that Parcel 31 was previously
owned by Fullington, Jr. and his then wife and that title to Parcel 31 was improperly transferred
to Fullington Real Estate. See Count Four of Complaint, pp. 13-15. As a result of this alleged
improper transfer, Fullington, Jr. seeks money damages. See Wherefore Clause to Count Four of
Complaint, p. 15.

9. In Count Six of the Complaint, Fullington, Jr. alleges, inter alia, that Fullington
Real Estate paid no consideration to Fullington, Jr. for the transfer of the properties, including
Parcel 31. See Complaint, pp. 16-17.

10.  Although Fullington, Jr.’s Complaint is captioned as a “Civil Action - Law”, most
of the claims for relief seek money damages, and Count Six expressly claims a legal cause of
action (1.e., lack of consideration for the transfer of the property), the prayer for relief contained
in Count Six seeks equitable relief in the form of an accounting and “the entry of an Order
requiring Fullington Real Estate to reconvey title to the remaining properties” to Fullington, Jr.
and his former wife. Id., p. 17.

11.  After receipt of the Complaint in this action, counsel for the Defendants met with
Fullington, Jr.’s counsel to attempt to resolve the litigation. During the meeting, counsel for the
Defendants provided Plaintiff’s counsel with historical information and some key documents to
review. Plaintiff’s counsel agreed to an indefinite extension of time for the Defendants to plead

to the Complaint while he reviewed the information provided and considered whether the matter



could be resolved. Attached hereto and marked as “Exhibit 3” is a true and correct copy of the
May 20, 2005 letter from Plaintiff’s counsel to defense counsel.

12. While Plaintiff’s counsel was reviewing the materials provided to him and
exploring the possibility of resolving this litigation, Aiello was proceeding with its due diligence
with respect to the Agreement and purchase of the Property being sold by the Fullington
Companies. In addition, Lawyers Title Insurance Corporation (“Lawyers Title”) was reviewing
the sale for purposes of placing title insurance.

13. In preparing its title commitment, Lawyers Title reviewed the record of this
action. As a result of this lawsuit, Lawyers Title issued two (2) First Revised Commitments for
Title Insurance, one with respect to Parcel 31 and one with respect to the Related Parcels, which
provide, in pertinent part:

We find the following pending litigation in [sic] which must be

settled and discontinued of record or the subject property must

be released from the litigation:

Jr. Richard Fullington Jr. vs. Fullington Auto Bus Company,

Fullington GMC Sales, Inc., Fullington Real Estate Company,

et al., filed at 05-565, filed on April 20, 2005.
Attached hereto and marked as “Exhibit 4” is a true and correct copy of the First Revised
Commitments for Title Insurance with respect to Parcel 31 and the Related Parcels. See p. 3 of
8, 910 (as to Parcel 31) and p. 4 of §, § 18 (as to the Related Parcels) (Emphasis in original).
Thus, Lawyers Title indicated that it would not provide title insurance for the benefit of Aiello or
its lender, First Commonwealth Bank, due to this cloud on the title unless i) the action

commenced by the filing of this Complaint was settled and discontinued, or ii) the Property was

released from the litigation.



14.  Inlight of Lawyers Title’s revised commitment, counsel for Aiello advised
counsel for the Fullington Companies that Aiello could not proceed with the purchase of the
Property under the Agreement and that the closing could not go forward without a termination of
this action or a release of the Property from the lawsuit.

15. In an attempt to save the sale of the Property due to its vital importance to the
Fullington Companies, FABCO and Aiello, counsel for the Fullington Companies spoke to
Plaintiff’s counsel on July 7, 2005 to see if Fullington, Jr. would be willing to dismiss with
prejudice that portion of his prayer for relief as to Count Six seeking the reconveyance of Parcel
31 thereby removing the cloud from the title. Fullington, Jr. would still be entitled to seek legal
remedies in the form of money damages for the alleged improper conveyance of Parcel 31 to
Fullington Real Estate. Counsel for the Fullington Companies even offered to consider placing
the portion of the proceeds from the sale of Parcel 31 (i.e., approximately Fifty Thousand
Dollars ($50,000)) in an escrow account as additional protection for Fullington, Jr. in the event
that he was to succeed on his claim.

16.  Notwithstanding the lack of harm that would befall Fullington, Jr. if his equitable
prayer for relief were dismissed and the protection afforded to him by the offer to escrow
sufficient funds to cover the value of Parcel 31, Fullington, Jr. refused to agree thereby
preventing the sale of the Property.

17.  Unless that portion of the prayer for equitable relief of Count Six secking
recoﬁveyance of Parcel 31 is stricken and the Plaintiff is barred from seeking the conveyance of
any of the Property to him or anyone else he designates or interfering in any way with the sale of
the Property, the Fullington Companies and FABCO will suffer serious harm. The proceeds

from the sale of the Property to Aiello are vital to pay down large bank debt incurred by



Fullington GMC and FABCO as a result of improper and illegal actions taken and loans obtained
by Fullington, Jr. when he was the majority owner and President of Fullington GMC.

18.  Due to improper and illegal actions taken by Fullington, Jr. while employed by
Fullington GMC and FABCO, Fullington GMC and FABCO incurred millions of dollars worth
of debt which FABCO has been struggling to pay-off while staying in business. It is vital to
FABCO’s ongoing business that it pay down this debt.

19.  Aiello and the community will also suffer harm unless Fullington, Jr.’s demand
for equitable relief is stricken thereby removing the cloud on the title of Parcel 31 and he is
barred from seeking the conveyance of any of the Property or interfering in any way with the
sale of the Property. Aiello is purchasing the Property for the purpose of opening a retail facility
and has already obtained various tenants for the facility. Unless the Property is sold in the
immediate future, Aiello will not be able to begin construction prior to the fall and winter when
inclement weather will prevent such work. As a result, the construction will not be completed
and the tenants will not be able to gain possession and begin their retail operations.

20.  Under controlling law, Fullington, Jr. is not entitled to the equitable relief as set
forth in his Complaint, nor is he entitled to have title in any of the Property conveyed to him or
anyone else. Although Count Six of Fullington, Jr.’s Complaint seeks equitable relief, a review
of the Complaint establishes that, even if he is successful in proving the facts alleged, he would
only be entitled to recover money damages and would not be entitled to a conveyance of title in
Parcel 31 or any of the Related Parcels.

21.  Even if this portion of the prayer for relief as to Count Six is stricken and he is
barred from seeking the conveyance of any of the Property or interfering with the sale of the

Property to Aiello, Fullington, Jr. is protected. He may still proceed with his claim for damages
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against the Defendants and, if successful, he will be adequately compensated for the loss of the
Property.

22. If that portion of the prayer for relief as to Count Six which seeks the
reconveyance of Parcel 31 is stricken and Fullington, Jr. is barred from seeking the conveyance
of any of the Property or from interfering in the sale of the Property, the Fullington Companies
and Aiello may proceed with the sale of the land as Aiello and its title company may rely upon
the Court Order which would remove the cloud from the title of Parcel 31 and the Related
Parcels.

WHEREFORE, Defendants Fullington Auto Bus Company, Fullington GMC Sales, Inc.,
Fullington Real Estate Company, Michael L. Fullington and Aerial Fullington Weisman
respectfully request that this Honorable Court grant their Emergency Motion to Strike Portions
of Prayer for Relief as to Count Six of Complaint and to Bar Conveyance of Property and enter
an Order striking with prejudice any claim for equitable relief seeking reconveyance of title in

Parcel 31, barring Plaintiff from seeking conveyance of title in the Related Parcels, and barring

Plaintiff from interfering in any way in the sale of the Property.



Date:

July 26, 2005

Respectfully submitted,

SCHNADER HARRISON SEGAL & LEWIS LLP

By Q/#ﬂz«

“Paul H. Titus  ’
Pa. Id. No. 01399
Judith F. Olson

Pa. Id. No. 37476

2700 Fifth Avenue Place
120 Fifth Avenue
Pittsburgh, PA 15222

(412) 577-5200 (Telephone)
(412) 765-3858 (Facsimile)

Counsel for Defendants, Fullington Auto Bus
Company, Fullington GMC Sales, Inc., Fullington
Real Estate Company, Michael L. Fullington and
Aerial Fullington Weisman
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PURCHASE A

THIS AGREEMENT as of theg ‘
FULLINGTON REAL ESTATE COMPANY and FULLINGTON GMC SALES, INC.
(couectively,"ScHer"), both Pennsylvania corporations, with an address at 316 East Cherry
Street, Clearfield, PA 16830, and AIELLO LAND COMPANY ("Buyer"), a Pennsylvania
limited Liability company, with an address c/o James R. Aiello, Jr., 316 Lehigh Street, Pittsburgh,
PA 15232. : .

WITNESSETH: 1
WHEREAS, Seller (a) owns fee simple title to a parcel of real property consisting of
approximately 30.2 acres in Lawrence Township, Clearfield County, Pennsylvania, and
designated as tax parcel 123-L7-31, and (b) has a contract (the “Seller Contract”) to purchase

two (2) additional parcels of real property consisting of a total of approximately 4.532 acres in
such Township and designated as tax parcels 123-L7-68 and 123-1.7-106;

WHEREAS, the property hereinabove described is hereinafter called the “Fee Simple
Property,” the portion of the Fee Simple Property described in clause (a) above is hereinafter
called the “Seller-Owned Fee Simple Property,” and the portion of the Fee Simple Property
described in clause (b) above is hereinafter called the “Seller Contract Fee Simple Property”;

WHEREAS, all easements and appurtenances benefiting any portion of the Fee Simple
Property are hereinafter called the “Appurtenant Property,” the portion of the Appurtenant
Property benefiting the Seller-Owned Fee Simple Property is hereinafter called the “Seller- ‘
Owned Appurtenant Property,” and the portion of the Appurtenant Property benefiting the Seller
Contract Fee Simple Property is hereinafter called the “Seller Contract Appurtenant Property”;

— WHEREAS, the Seller-Owned Fee Simple Property and the Seller-Owned Appurtenant
Property are hereinafter called the “Seller-Owned Property,” the Seller Contract Fee Simple
Property and the Seller Contract Appurtenant Property are hereinafter called the “Seller Contract
Property,” and the Seller-Owned Property and the Seller Contract Property are hereinafter called
the “Property”;

, WHEREAS, Seller desires to sell and Buyer desires to purchase the Property, subject to
and upon the terms and conditions set forth in this Agreement.

, NOW, THEREFORE, for and in consideration of the premises, the covenants contained

-~ in this Agreement, and other good and valuable consideration, the receipt, sufficiency and
adequacy of which are acknowledged by the parties, Seller and Buyer, each intending to be

. legally bound hereby, covenant and agree as follows:

1. Agreement for Purchase and Sale.

Seller agrees to sell, transfer and convey to Buyer and Buyer agrees to purchase the
Property from Seller, subject to and upon the terms and conditions set forth in this Agreement.

2. Purchase Price.

{A0166125.4)
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(2  Inconsideration of the transfer and conveyance of the Property, Buyer
agrees to pay at or before the Closing (as hereinafter defined) a purchase price (the “Purchase
Price”) equal to One Million Three Hundred Thousand Dollars ($1,300,000). Buyer reserves the
right to pay at the Closing (i) all real estate transfer taxes otherwise payable by Seller pursuant to
this Agreement, and (ii) all or any part of any brokerage commissions otherwise payable by
Seller in connection with the sale of the Property pursuant to this Agreement, in which event the
Purchase Price shall be reduced by the amount of such payment. Promptly upon request by '
Buyer, Seller shall warrant to Buyer the amount of such commissions. '

(b) Within ten (10) days after the date that both parties shall have executed
this Agreement and an originally executed counterpart of this Agreement shall have been
delivered to each party, Buyer shall deposit with a title insurance company selected by Buyer
(“Title Company™) the sum of Fifty Thousand Dollars ($50,000), which sum shall be deposited
by Title Company in an interest-bearing escrow account with a federally insured financial
institution in the City of Pittsburgh (said sum, as such sum may be increased from time to time,
together with all interest thereon, hereinafter called the “Deposit”). The Deposit shall be applied
toward the Purchase Price at the Closing or otherwise applied as provided in this Agreement.

(c)  The balance of the Purchase Price shall be paid by Buyer at the Closing by
certified or cashier’s check or by wire transfer of funds.

(d A portion of the Purchase Price equal to the purchase price under the
Seller Contract shall be allocated to the Seller Contract Property, and the balance of the Purchase
Price shall be allocated to the Seller-Owned Property.

3. Title to and Extent of Property.

(a) Seller represents and warrants to Buyer that (i) Seller has good and
marketable fee simple title, and such that is insurable by Title Company at regular rates, in and to
the Seller-Owned Fee Simple Property, and that the Property is subject only to (A) liens and
encumbrances, if any, duly recorded in the Office of the Recorder of Deeds of Clearfield County,
Pennsylvania, and (B) such matters existing as of the date of this Agreement as a current,
accurate survey of the Property would disclose; (ii) the sellers under the Seller Contract (the
“Contract Sellers) have good and marketable fee simple title, and such that is insurable by Title
Company at regular rates, in and to the Seller Contract Fee Simple Property, and that the
Property is subject only to (A)liens and encumbrances, if any, duly recorded in said Office, and
(B) such matters existing as of the date of this Agreement as a current, accurate survey of the
Property would disclose; (iii) there are no mortgages or other liens securing in the aggregate an
amount in excess of the net proceeds of the sale of the Property otherwise to be received by
Seller and the Contract Sellers at the Closing, and (iv) the Appurtenant Property includes all land
in, on or over which any roads, lanes, driveways, parking and utility or other lines or facilities
are used or are intended to be used in connection with the Fee Simple Property or any portion
thereof. '

(b)  Atthe Closing, Seller shall convey or cause to be conveyed to Buyer all
right, title and interest in and to the Fee Simple Property and all rights and interests currently
appurtenant thereto in the Appurtenant Property, subject only to the matters referred to in

{A0166125.4}




subsection (a) above, except that, at the Closing, Seller shall in all events be obligated to remove
or cause to be removed from the title to the Fee Simple Property (and to subordinate in all
respects regardmg the Appurtenant Property) and remove from Buyer’s title insurance policy any
items appearing in Schedule B-I of Buyer’s title insurance commitment (other than those, if any,
pertaining solely to Buyer) and mortgages, assessments (other than real estate taxes assessed
solely against the Fee Simple Property not due and payable as of the Closing Date (as bereinafter
defined)), judgments and all other liens securing the payment of money or the payment or
performance of any other obligation. The matters subject to which the Property shall be

* conveyed pursuant to this Section aré hereinafter called the “Périnitted Exceptions.”

(c)  Seller hereby assigns to Buyer all of Seller’s right undeér the Seller
Contract to acquire the Seller Contract Property, it being understood however that Buyer shall
not have any obligation to perform any of the obligations of Seller under the Seller Contract,
including the obligation to purchase the Seller Contract Property, except the obligation to Seller
pursuant to this Agreement to purchase the Seller Contract Property in accordance with and
subject to the terms of this Agreement. Seller shall comply with all terms of the Seller Contract
and shall cooperate with Buyer in all respects in connection with the Seller Contract and the
Seller Contract Property and the investigation thereof by Buyer. If permitted by the terms of the
Seller Contract, the purchase of the Seller Contract Property shall occur simultaneously with the
Closing. If the closing under the Seller Contract shall be scheduled to oceur prior to the Closing
Date, Seller shall use Seller’s best efforts to cause the Contract Sellers to agree to postpone such
closing in order to be simultaneous with the Closing Date. If the purchase of the Seller Contract
Property from the Contract Sellers shall occur simultaneously with the Closing, then, unless

- Buyer shall otherwise elect, Seller shall cause the Contract Sellers to convey the Seller Contract

Property directly to Buyer or its designee.

4. Due Diligence Period.

(@)  Buyer and its agents, engineers and other representatives shall have the
opportunity to go upon all portions of the Property as necessary or desirable to inspect, examine,
test, survey and otherwise do whatever Buyer reasonably deems necessary or desirable (i) to
determine the boundaries, condition and extent of the Property, its contiguity to other property,
and the location of easements, rights of way and other matters affecting the Property, (i) to
conduct test borings and environmental audits on the Property or any partion thereof and to
conduct other investigations of the Property, including the components of any improvements
thereon, (jii) to review and examine the condition and status of title to the Property, including the
Permitted Exceptions, and (iv) otherwise to plan for the acquisition of the Property. Itis -
understood and acknowledged that any investigation or examination which may be conducted by
Buyer or any of its representatives with respect to the Property or the title thereto or any other
matter pertaining thereto is intended to be for the sole benefit and protection of Buyer, and such
right of investigation or examination, including any information obtained in connection
therewith, is not intended and shall not constitute a waiver, modification or other limitation on
any of the covenants, warranties or representations of Seller'contained in this Agreement or in
any other agreement, document or instrument to be delivered by Seller pursuant to the terms of
this Agreement. Promptly after the date of this Agreement, Seller shall disclose and deliver to
Buyer all information and documentation in its possession or control relating to the Property or
any portion thereof or the business conducted in connection therewith, and shall otherwise
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Cooperate in all reasonable respects in making all such items available for Buyer’s inspection,
including, without limitation, surveys, site plans, title reports, title insurance policies, copies of
all documents relating to any liens or encumbrances, soil studies, engineering and environmental
reports, and all plans, specifications and drawings relating to any improvements on the Property,
and in assisting in Buyer’s examination of all matters relating to the Property or any portion
thereof. Buyer shall have the right, at Buyer’s cost, to make copies of any and all items as it may
deem appropriate. Buyer shall be responsible and liable for any damage to the Property caused
by Buyer’s negligent inspections, examinations, tests or surveys. Buyer shall also have the right
to contact and make inquiries of any and all parties whatsoever as part of its investigation and -
examination of the Property and the business conducted in connection therewith.

(b)  Buyer shall have the right to terminate this Agreement with or without
cause, provided that Buyer shall have given Seller notice of such termination on or before the
expiration of the Due Diligence Period (as hereinafter defined). If Buyer shall not elect to
terminate this Agreement as provided in this subsection, Seller shall nevertheless be obligated to
convey the Property as required by the other terms of this Agreement. '

(¢)  Notwithstanding the other provisions of this Section, if Buyer shall not
have elected to terminate this Agreement pursuant to subsection (b) above on or before forty-five
- (45) days after the date of this Agreement, then Seller, by notice to Buyer, shall have the right at
any time thereafter to require Buyer to elect either to terminate this Agreement or to waive its
right to terminate this Agreement pursuant to such subsection (other than the last sentence of
such subsection). Such notice by Seller shall specifically refer to such right of Buyer to
terminate this Agreement pursuant to this Section. If Buyer shall not have made such election by
notice to Seller within ten (10) days after Buyer’s receipt of such notice from Seller, Buyer will
be deemed to have waived its right to terminate this Agreement pursuant to subsection (b) above.
The period during which Buyer may terminate this Agreement pursuant to subsection (b) above
is herein referred to as the “Due Diligence Period.”

(d)  Notwithstanding the expiration of Buyer’s right of termination set forth
above in this Section, Buyer shall also have the right to terminate this Agreement at any time )]
if there shall be any material and adverse change in any of the matters referred to in this Section,
(ii) if any information concerning the Property received by Buyer fiom Seller shall prove to be
inaccurate or incomplete in any material respect, (iii) if Seller or any of the Contract Sellers shall
hereafter convey or encumber any portion of the Property, or agree to do so, without Buyer’s
consent, or (iv) if Seller shall fail to comply with any of the terms of this Agreement. or Seller or
any of the Contract Sellers shall fail to comply with any of the terms of the Seller Contract.

(e)  If Buyer shall elect to terminate this Agreement pursuant to this Section,
then the Deposit shall imimediately be returned to Buyer, and this Agreement shall terminate
without lability of either party to this Agreement, except that any termination of this Agreement
by Buyer shall not excuse any breach or anticipatory breach of this Agreement by Seller.

3. Representations and Warranties of Seller.

(@  Seller hereby represents and warrants to Buyer as follows:
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@) This Agreement has been properly executed by Seller and any and
all actions which are or may be necessary to fully authorize Seller to enter into
and perform this Agreement and the Seller Contract have been properly taken and
no other consents, authorizations or approvals are necessary in connection
therewith. Seller has full right, power and authority to consummate the
transactions contemplated by this Agreement and the Seller Contract. This
Agreement and the Seller Contract is, and each document to be delivered by
Seller pursuant thereto will be, a valid, legal and binding obligation of Seller,

enforceable in accordance with their respective tetims;. |

(i)  The execution and delivery of this Agreement and the Seller
Contract and the consummation of the transactions contemplated in this
Agreement and the Seller Contract shall not constitute a violation, breach or
default by Seller of any term or provision of any other agreement, document or
instrument to which Seller is a party or to which Seller or any portion of the
Property may be subject, and all consents or approvals which may be required in
connection with Seller’s execution or delivery of this Agreement or the
consummation by Seller of the transactions contemplated by this Agreement have
been obtained; '

(iii)  The Seller Contract, a true, correct and complete copy of which is
attached hereto as Exhibit A, is in full force and effect and none of the terms
thereof has been amended, supplemented or waived. Seller owns all right, title
and interest of the “Buyer” under the Seller Contract, free and clear of all ri ghts,
claims, liens and encumbrances other than Permitted Exceptions, and all parties to -
the Seller Contract are in compliance with all provisions of the Seller Contract;

(iv)  There are no leases, occupancy agreements, conditions, restrictions

or other liens or encumbrances, other than Permitted Exceptions, affecting the

Seller-Owned Property or any part thereof, nor are there any management, _
maintenance, brokerage, service or other contracts regarding the Property or any
part thereof; '

(V) There are no Hazardous Materials or above-ground or underground
storage tanks in or on the Seller-Owned Property. "Hazardous Materials" shall
mean asbestos, asbestos-containing materials, polychlorinated biphenyls,
mercury, lead, lead-based paint, chlorofluorocarbons, petroleum-based products,
petroleum byproducts, explosives and other substances regulated by the
Comprehensive Environmental Response, Compensation and Liability Act of
1980, 42 U.S.C. Section 9601 et seq., the Resources Conservation and Recovery
Act, 42 U.5.C. Section 6901 et seq., or any other federal, state or local laws, rules,
regulations or ordinances relating to the regulation of toxic or hazardous materials
ar otherwise to the environment, all as the same may have heretofore been or may
hereafter be amended;

(vi)  There are no pending or, to Seller’s knowledge, threatened claims,
actions or proceedings by any party that could adversely affect the use, occupancy
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or value of the Property or any part thereof, that could adversely affect any of the -
transactions contemplated by this Agreement, or that could be binding upon
Buyer or the Property or any part thereof from and after the Closirig; ‘

(vii) ~ Seller has received no written notice from any insurance company
or any Governmental Authority (as hereinafier defined) of any violation of
applicable codes or other laws or of any change required by applicable law or
recommended by any such party with respect to the Property that have not been

- corrected or made prior to the date of this Agreeinient. “Goverimental Authority”

means the United States, the Commonwealth of Pennsylvania and the municipal
and county governments having jurisdiction over the Property, together with any
other municipal, public or quasi-public authority, agency, department,
commission, board, bureau or instrumentality or any of them having jurisdiction
over the Property or Seller;

(viii) Seller has the full right, power and authority to convey the Seller-
Owned Property without any further compliance with any subdivision or other
laws, regulations or ordinances;

(ix)  The Seller-Owned Property has the zoning classification of
Rural/Agricultural under the zoning ordinance of the municipality in which the
Seller-Owned Property is located, and the Seller-Owned Property and the current
use thereof complies with such ordinance and any other applicable zoning
ordinance of the county in which the Seller-Owned Property is located;

(x)  There are no real estate tax appeals pending with respect to the
Seller-Owned Property;

(xi)  The Seller-Owned Property and each parcel thereof is serviced by
a community sewage system;

(xii)  The sale of the Seller-Owned Property (and the entire Property if
Seller shall acquire the Seller Contract Property prior to the Closing) does not
constitute a sale or disposition of all or substantially all of the assets of Seller, or a
disposition of greater than 50% of any class of property owned by Seller within
the Commonwealth of Pennsylvania within the meaning of 72 P.S. Sections
1403(a) or 7240;

(xiii) The public utilities, streets, roads, highways and avenues servicing,
used for access to, in front of or adjoining any part of the Seller-Owned Property
have been completed, dedicated and accepted by the appropriate Governmental
Authority and such Governmental Authority has accepted such dedication;

(xiv) Seller is not a foreign person as defined in Section 1445(f)(3) of
the Internal Revenue Code of 1986, as amended, and Seller shall deliver to Buyer
at the Closing a Certificate of Non-Foreign Status, in a form to be reasonably
designated his Buyer (the “FIRPTA Certificate™); and




(xv)  To Seller’s knowledge, all of the foregoing representations and
warranties would be true if made by the Contract Sellers with respect to the Seller
Contract and the Seller Contract Property. :

(b)  The representations and warranties of Seller contained in this Agreement
shall be deemed to have been restated as of the Closing Date and shall survive the Closing. In
addition, if Seller shall have acquired the Seller Contract Property prior to the Closing, all of
such representations shall be deemed to have been revised as of the Closing to apply to the entire

Property and shall be deemed to hiave been restated as of thié Closinig Date and shall survive the
Closing. It shall also be a condition to Buyer’s obligation to acquire the Property that all of such
representations and warranties would be true if made, irrespective of knowledge, by the Contract
Sellers at the Closing with respect to the Seller Contract and the Seller Contract Property.

6. Representations and Warranties of Buver.

(a)  Buyer hereby represents and warrants to Seller as follows:

(i) This Agreement has been properly executed by Buyer and any and
all actions which are or may be necessary to fully authorize Buyer to enter into
and perform this Agreement have been properly taken and no other consents,
authorizations or approvals are necessary in connection therewith. Buyer has full
right, power and authority to consummate the transactions contemplated by this
Agreement. This Agreement is, and each document to be delivered at the Closing -
pursuant to this Agreement will be, a valid, legal and binding obligation of Buyer,
enforceable in accordance with their respective terms;

@ii)  The execution and delivery of this Agreement and the
consummation of the transactions contemplated in this Agreement shall not
constitute a violation, breach or default by Buyer of any term or provision of any
other agreement, document or instrument to which Buyer is a party or to which
Buyer may be subject, and all consents or approvals which may be required in
connection with Buyer’s execution or delivery of this Agreement or the
consummation by Buyer of the transactions contemplated by this Agreement have
been obtained.

: (b)  The foregoing representations and warranties shall be deemed to have
been restated as of the Closing Date and shall survive the Closing.

7. Additional Covenants of Seller.

: (@  Upon the request of Buyer, Seller will, and will cause its agents to, do,
execute, acknowledge and deliver or cause to be done, executed, acknowledged or delivered, to
or at the direction of Buyer, all further acts, transfers, assignments, powers or other documents
and instruments as may be reasonably requested to give effect to the transactions conterplated
by this Agreement. ' ' '

(b)  Seller shall not, without the prior written consent of Buyer, (i) enter into or
agree to enter into any leases or occupancy agreements, or transfer or agree to transfer the
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Property or any interest therein or portion thereof, or create or suffer to exist any liens,
encumbrances or other matters affecting title against the Property (other than Permitted
Exceptions and monetary liens which exist as of the date of this Agreement and which secure
only sums permitted to be paid in full at the Closing in a maximum amount not exceeding the net
proceeds to be otherwise received by Seller from the sale of the Property pursuant to this
Agreement), (ii) do anything to change the zoning, subdivision, tax assessment or other legal
status of the Property, without the prior written consent of Buyer, or (jii) prior to the closing

under the Seller Contract, consent 1o any of such matters with respect to the Seller Contract

Property or amend or waive any provision of the Seller Contract or grant any consent not
required to be given under the Seller Contract.

(¢)  Until the Closing, Seller shall (1) maintain the Seller-Owned Property in

‘the same condition as that which exists as of the date of this Agreement, (ii) continue to operate

the Seller-Owned Property as currently operated, (iii) promptly notify Buyer of any claims or
proceedings which may hereafter be made, filed or threatened against Seller or the Seller-Owned
Property or any portion thereof, and of any other matters which would make any of the
Tepresentations or warrantics contained in this Agreement untrue if the same were restated at any
time after the date of this Agreement, (iv) cooperate with Buyer in all reasonable respects in
connection with Buyer’s examination and investigation of all aspects of the Property, including

"the fulfillment of conditions to any of Buyer’s obligations under this Agreement, (v) comply in

all respects with the Seller Contract, and (vi) promptly upon receipt or transmission to the
Contract Sellers (or if already received or transmitted, then at the time of the execution of this
Agreement), give Buyer complete and accurate copies of all communications and information
recetved or given by Seller relating to the Seller Contract or the Seller Contract Property and
notify Buyer in writing of any default by the Contract Sellers under the Seller Contract. In
addition, if Seller shall have acquired the Seller Contract Property prior to the Closing, all of the
foregoing obligations shall thereafter apply to the entire Property.

(d)  Seller shall not, and shall not suffer or permit others to, (1) commit any
waste with respect to the Seller-Owned Property, (ii) commit any act or omission which will
prevent the performance of this Agreement in accordance with its terms, or (iii) violate the terms
of any warranties, permits, licenses or approvals applicable to the Seller-Owned Property or any
laws, codes and insurance requirements applicable to the Seller-Owned Property. In addition, if
Seller shall have acquired the Seller Contract Property prior to the Closing, all of the foregoing
obligations shall thereafter apply to the entire Property.

(e) Seller shall do all things necessary to cause the Property to be conveyed to
Buyer and to be insured by Title Company as required by the terms of this Agreement, including
without limitation the delivery of such documents and the execution of such certificates,
affidavits and indemnities as may be required by Title Company in order to remove all items
appearing on Schedule B-1 of Buyer’s title insurance commitment (other than those, if any,
pertaining solely to Buyer). In the event that Seller or any other party shall execute any such
certificate, affidavit or indemnity, Seller shall provide a complete copy thereof to Buyer prior to
the Closing. It is understood that Buyer has a substantial interest in understanding the means by
which any exception or other matter may have been resolved or addressed by Title Company in
connection with the issuance of title insurance to Buyer or its mortgagee.

{A0166125.4)




® Seller agrees, at Buyer’s reasonable expense, to cooperate in all respects
which Buyer may reasonably require in connection with Buyer’s efforts to obtain all permits,
licenses and approvals, including any zoning changes and approvals, relating to the development,
use or operation of the Property or the construction of improvements thereon.

8. Closing and Closing Date.

The consummation of the sale by Seller and purchase by Buyer of the Property (the

* “Closing™) shall be held-at the offices of Title Company on-a date {the “Closing Date”) which
shall be a date to be designated by Buyer with reasonable promptness but in all events within
thirty (30) days after Buyer shall have received such evidence as it may reasonably require to
confirm the fulfillment of all of the conditions to Buyer’s obligation to purchase the Property as
set forth in this Agreement which shall not have been waived by Buyer in writing. Any election
by Buyer to close the purchase of the Property prior to the fulfillment of the conditions
applicable to its obligation to do so shall not constitute a waiver of any warranties,
representations, covenants or other undertakings of Seller in this Agreement.

9. Conditions to Buyer’s Obligations to Purchase.

(@  Buyer’s obligation to purchase the Property shall be subject to Buyer’s
receipt of such evidence and assurances as Buyer may reasonably require that the following .
conditions, as well as any other conditions set forth in this Agreement, shall have been fulfilled
on or before the Closing:

(i) All representations and warranties of Seller set forth in this
Agreement and in all other certificates, instruments and documents to be delivered
to Buyer as provided in this Agreement shall be true, accurate and complete as of
the date made or deemed to have been made; -

(i)  Seller shall have performed and observed all covenants and other
undertakings of Seller under this Agreement;

(iii)  Buyer shall have received, at Buyer’s expense, an owner’s title
msurance policy (A.L.T.A. Form B 1970) insuring Buyer’s right, title and interest
in and to the Property as required by this Agreement, in the full amount of the
Purchase Price (or, if applicable, the amount of any acquisition and development
budget of Buyer for the Property), subject to no exceptions other than Permitted
Exceptions;

(iv)  There shall not have been any material adverse change in the
Property or the.condition or legal status thereof since the date of this Agreement;
and

(v)  Seller shall have either theretofore acquired the Seller Contract
Property or the Seller Contract Property shall be conveyed to Buyer
simultaneously with the conveyance of the Seller-Owned Property to Buyer.
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(b)  Inthe event that the foregoing conditions shall not have been fulfilled on
or before ninety (90) days after the expiration of the Due Diligence Period, then Buyer shall have
the right to terminate this Agreement and receive back the Deposit, in which event Buyer shall
reassign to Seller all rights under the Seller Contract to acquire the Seller Contract Property and
neither party shall have any further liability under this Agreement except if a party shall be in
default under this Agreement. Nothing in this Section shall be construed to Kmit any rights of
Buyer in the event of a default by Seller under this Agreement, including the right to terminate

. this Agreement within the times provided by other provisions of this Agreement.

10.  Seller’s Obligations at or Before the Closing.

Seller shall do or deliver the following:

(a)  Atleast thirty (30) days prior to the Closing Date, deliver to Buyer and
Title Company all documents as may be required by Buyer or Title Company (i) to confirm the
due authorization of Seller to perform its obligations under this Agreement and (ii) to remove all
matters not applicable solely to Buyer from Schedule B-1 of Buyer’s title insurance commitment
and otherwise to cause the Title Company to insure title to the Property as required by this
Agreement; .

(b)  Ifapplicable to the sale of the Property, at least ten (10) days prior to the

- Closing Date, deliver all clearance certificates (the “Clearance Certificates™), dated not earlier
than thirty (30) days prior to the Closing, which may be provided for by the laws of the
Commonwealth of Pennsylvania, confirming that the Property may be conveyed without any
rights or claims of the Commonwealth of Pennsylvania against Buyer or the Property for any
taxes, wages or other obligations payable at any time by Seller, or any interest, penalties or other
charges related thereto (the “Bulk Sale Liabilities”). If such certificate shall not be so delivered,
Seller shall deliver to Buyer and Title Company at the Closing an unconditional indemnification
agreement from a person or entity approved by Buyer and Title Company, in form and substance
satisfactory to Buyer and Title Company, with respect to the Bulk Sale Liabilities and all costs
that Buyer or Title Company may incur in connection therewith, including reasonable attorneys’
fees, or at Buyer’s option, Seller shall deposit with Title Company at the Closing such amount as
Buye: may in good faith require to secure such indemnification obligation, with such escrowed
sum to be released only at such time that such Clearance Certificates shall have been delivered to
Buyer and Title Company. Buyer’s obligation to Close is expressly conditioned upon the Title
Company insuring title to the Property without exception for any Bulk Sale Liabilities;

(¢)  Atthe Closing, execute and deliver the following:

() its special warranty deed to Buyer, in recordable form and
otherwise in a form satisfactory to Buyer and Title Company, conveying to Buyer
good and marketable fee simple title in and to the Fee Simple Property, together
with all rights of Buyer in and to the Appurtenant Property required by this
Agreement, all free and clear of all liens, encumbrances, exceptions and other
matters, except for the Permitted Exceptions, provided that, if Seller shall not
have acquired the Seller Contract Property at or prior to the Closing, then Seller’s
deed shall be limited to the Seller-Owned Property and Buyer shall have the right
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to require that the deed from the Contract Sellers be made directly to Buyerina
form meeting the foregoing requirements; '

(i)  its certificate confirming as of the Closing the representations and
warranties contained in this Agreement;

(iii)  its FIRPTA Certificate (and, if Seller shall not have acquired the
Seller Contract Property at or prior to the Closing, then unless the Contract Sellers
shall not deliver such a certificate for Buyer’s benefit, Seller shall indemnify
Buyer against any liability, loss, cost or expense it may incur relating to the
‘matters to which such certificate is designed to address; and

(iv)  any and all other documents required by this Agreement or
otherwise reasonably requested by Buyer or Title Company to transfer and
convey the Property to Buyer and to insure Buyer’s title to and rights in the
Property as contemplated by this Agreement, including without limitation owner’s
affidavits, tax receipts and municipal lien letters;

(d  Atthe Closing, to the extent not theretofore delivered, deliver to Buyer all
keys and other means of access, including passcodes, relating to any portion of the Property, and
all manuals, instructions, maintenance or repair records and other documentation relating to any
or all of the Property.

11.  Prorations and Closing Expenses.

(a)  Buyer and Seller shall each pay one-half (1/2) of all real estate conveyance
or transfer tax due and payable in connection with the transactions contemplated by this
Agreement, provided that if the Contract Seller Property shall be conveyed directly by the
Contract Sellers to Buyer, Seller shall nevertheless be responsible to pay any transfer tax payable
by the purchaser under the Seller Contract; '

®) Buyer shall pay the cost of recording the deed or deeds conveying the
Property to Buyer.

(¢)  Seller shall be responsible for all utility service with respect to the
Property prior to the Closing Date, and Buyer shall be responsible for such service from and after
the Closing Date.

12. Possession.

Seller shall grant Buyer exclusive possession and right of possession of the Property at
the Closing, subject only to the Permitted Exceptions.

13.  Assignment.
Buyer may transfer or assign this Agreement without the consent of Sellet, and upon the -

assumption of this Agreement by such assignee, Buyer shall be relieved of all obligations under
this Agreement. '
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14. Defaults.

(a)  If Seller shall fail to convey or cause to be conveyed the Property when
required by this Agreement, then Buyer, as its sole remedy for such default except as hereinafter
set forth, shall be entitled to seek either (i) an action for specific performance of this Agreement
and the remedies related thereto, or (ii) the return of the Deposit and receipt of liquidated
damages in the amount of the Deposit, it being acknowledged that a sum equdl to the amount of
the Deposit is a reasonable estimation of Buyer’s damages as a result of any such failure.
Notwithstanding the foregoing, Buyer’s rémédies shall niot be ¢ limited if (1) Seller shall cause
or permit any waste to be caused to the Property, (2) Seller shall create or suffer to exist any liens
or encumbrances upon the Property or any portion thereof which are not Permitted Exceptions,
or (3) Seller shall take any other actions or fail to take any actions which would make specific
- performance of this Agreement an unavailable, incomplete or impracticable remedy. '

(b)  Inthe event Buyer shall fail to comply with or perform any of the material
covenants, agreements or obligations to be performed by Buyer under the terms and provisions
of this Agreement and such breach, default or failure shall not have been cured or remedied
within fifteen (15) days after Buyer shall have received Seller’s written notice specifying the
nature of such failure, Seller shall be entitled, as its sole remedy, to retain the Deposit as
liquidated damages, it being acknowledged that the Deposit is a reasonable estimation of Seller’s
damages as a result of any such failure..

(c) Formal tender of purchase money is hereby waived.
15.  Brokers.

Each party represents and warrants that neither it nor any of its officers, directors,
employees or agents, has dealt with, or incurred any liability to, any consultant or broker in
connection with the transaction contemplated by this Agreement.

16. Risk of Loss: Condemnation.

(8)  Inthe event of any casualty to the Property prior to the Closing, Buyer
shall have the option to (i) terminate this Agreement by notice to Seller and receive back the
Deposit, or (ii) acquire the Property pursuant to this Agreement in which event Seller shall assign
to Buyer its right to all insurance proceeds payable as a result of such casualty. I Buyer shall
elect the option set forth in clause (ii) above, the Purchase Price shall be reduced by the amount
of the deductible applicable to Seller’s casualty insurance policy and Seller shall cooperate in all
respects with Buyer in Buyer’s efforts to determine the extent of the recovery available from
Seller’s insurer. Seller shall keep all insurable improvements constituting a portion of the
Property fully insured on a replacement cost basis with a reputable and financially creditworthy
insurer licensed to insure such insurance in the Commonwealth of Pennsylvania. In the event of
a casualty, Seller shall be obligated to diligently restore the Property to its condition prior to such
casualty to the extent required by the terms of any of the leases of the Property or any portion
thereof,

(b)  Inthe event of the commencement of condemnation proceedings relating
to all or any part of the Property prior to the Closing, Buyer shall have the option to (i) terminate
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this Agreement by notice to Seller and receive back the Deposit, or (ii) acquire the Property
pursuant to this Agreement in which event Buyer shall have the right to the entire condemnation
_award or payment in lieu thereof.

17. Noticeé.

Any notices or other communications which may be permitted or required under this
Agreement shall be in writing and shall for all purposes of this Agreement be delivered by
hational overhight Coiifier sefvice, fax transmission or personal receipted delivery and shall be
addressed to Seller and Buyer at their respective addresses set forth above in this Agreement

 or at such other addresses as either party hereto shall from time to time designate to the other
party by notice in writing as provided in this Section. Notwithstanding the foregoing, any notice
given by Buyer in the foregoing manner pursuant to Section 4 (Due Diligence Period) or Section
16 (Risk of Loss, Condemnation) shall be deemed to have been given when sent in such manner.

18. Modified Time of the Essence.

If the Closing shall not occur by the date otherwise required by the other terms of this
Agreement, then either party shall have the right after such date to declare time to be of the
essence of this Agreement by giving written notice to the other party. Such notice shall containa’
declaration that time is of the essence and shall fix the time, date and place of final settlement.
The date of final settlement may not be sooner than fifteen (15) days, nor later than thirty (30)
days, following the effective date of the giving of such notice, and the place shall be in
Pittsburgh, Pennsylvania, or if not in Pittsburgh, Pennsylvania, then in accordance with such
reasonable escrow arrangements as Buyer and Title Company shall reasonably request.

19. No Waivers, Entire Agreement.

No failure of either party to exercise any power given under this Agreement or to insist
upon strict compliance with any obligations specified in this Agreement, and no custom or
practice at variance with the terms of this Agreement shall constitute a waiver of any party’s
right to demand said compliance with the terms of this Agreement.

20.  Modifications; Successors and Assigns; Survival.

This Agreement cannot be changed, amended, modified orterminated orally or in any
manner other than by a written agreement executed by both parties. This Agreement and each of
its provisions shall inure to the benefit of and be binding upon the Seller and Buyer and their
respective successors and assigns. The covenants, warranties and representations contained in
this Agreement shall survive the Closing.

21. Controlling Law.

This Agreement and all rights and obligations of the parties under this Agreement shall
be construed under and according to the laws of the jurisdiction in which the Property is located.

| 22. Merger.
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Notwithstanding any presumption to the contrary, all covenants, conditions,
representations and warranties contained in this Agreement shall survive the Closing. There
shall be no merger of such matters by the acceptance of the deed and the settlement of the
transactions contemplated in this Agreement at the Closing. '

23. Attorneys’ Fees, Etc.

Should a dispute between the parties arise in this transaction, all costs, including

- feasonable attorneys® fees, expended by the non-defaulting party incidental to the enforcement of

this Agreement or the curing of any defaults hereunder by the other party shall be borne by the
party so in defauit. ’

24. Multiple Parties.

If either Buyer or Seller shall consist of more than one party, then all references in this
Agreement to Buyer or Seller, as applicable, shall apply to each party comprising Buyer or
Seller, and the obligations of Buyer or Seller, as applicable, under this Agreement shall be the
joint and several obligations of such parties.

25. Recordation.

At the request of Buyer, Seller shall execute such additional documents or instruments as
Buyer may reasonably require in order that the same shall be recorded in the public real estate
records of the County in which the Property is located, so as to provide public record notice of
Buyer’s rights under this Agreement.

26. No Presumption.

The parties acknowledge that this Agreement has been freely negotiated by commercially
experienced parties and that any presumption against the preparer of this Agreement in
connection with the interpretation or construction of this Agreement is inapplicable and is hereby
waived by the parties. '

27. Multiple Counterparts.

This Agreement may be executed in multiple counterparts, each of which shall be
deemed to be an original, but all of which taken together shall constitute one and the same
agreement.

28.  Headings.
The headings inserted at the beginning of each Section in this Agreement are for

convenience only, and do not add to or subtract from the meaning of the contents of this
Agreement,

[SIGNATURES ON FOLLOWING PAGE]
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IN WITNESS WHEREOF, the parties have executed this Agreement under seal as of the
date first above written. .

ATTEST/WITNESS: SELLER:

FULLINGTON REAL ESTATE

AN u\% | /\LD/@K By: ool & Wean=

- Q Title:
' FULLINGTON GMC SALES, INC.

N /GO~ 1 Gonial T Dwan

Title:

BUYER:

AJELLO LAND COMPANY
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JOINDER

The undersigned, for good and valuable consideration, receipt of which is hereby
acknowledged, and intending to be legally bound, hereby agrees to indemnify, defend and hold
Buyer and its affiliates and members (the “Indemnified Parties”) harmless from and against any
and all liability, damage, loss, cost and expense (including reasonable attomeys® fees incurred in
connection with the enforcement of this Joinder or otherwise) incurred by any one or more of the

- Indemnified Parties by reason of, related to or in connection with the involvement of John

Richerd Fullington, Jr. or Loretta P. ¥ ullington, his spouse (“Fullington™), in ahy pottion of the "~
Property or the chain of title thereto, including without limitation any claim, question or
excertion that may be made or raised as to any ongoing right, title or interest of Fullington in the
Property or any portion thereof, whether or not true or accurate. The undersigned hereby
warrants and represents to Buyer (i) that the foregoing Purchase and Sale Agreement has been
duly and validly authorized, executed and delivered by Seller and constitutes the legal, valid and
binding obligation of Seller, (ii) Seller owns all right, title and interest of the “Buyer” under the
Seller Contract, and (jii) that the Seller Contract, in the form referred to in the Purchase and Sale
Agreement, is in full force and effect and none of the terms thereof has been amended,
supplemented or waived. :

THE FULLINGTON AUTO BUS
COMPANY, a Pennsylvania corporation

Bng. DYJ-W\—-;—

Title:
Date: ‘1«‘1'}'0‘4— 1

{A0166125.4).
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AMENDMENT TO PURCHASE AND SALE AGREEMENT

THIS AMENDMENT as of the ") day of February, 2005, by and between
FULLINGTON REAL ESTATE COMPANY and FULLINGTON GMC SALES, INC,
{(collectively,"Scller™), both Pennsylvania corporations, with an address at 316 East Chemry
Street, Clearficld, PA 16830, and AIELLO LAND COMPANY ("Buyer”), a Pennsylvania
l;mned liability company, with an address c/o James R. Aiello, Jr., 316 Lehigh Street, Pittsburgh,

A 15232,

WITNESSETH:

WHEREAS, Seller and Buyer entered into a Purchase and Sale Agreement (the
“Agreement”), dated as of December 27, 2004, with respect to cettain real property situate in
Lawrence Township, Clearfield County, Pennsylvania;

WHEREAS, Seller and Buyer desire to amend the Agreement upon the terms and
conditions set forth in this Agreement,

NOW, THEREFORE, for and in consideration of the premises, the covenants contained
in this Agrecment, and ofher good and valuable consideration, the receipt, sufficiency and
adequacy of which are acknowledged by the parties, Seller and Buyer, each intending to be
legally bound hcrcby, covenant and agree as follows:

1. The expiration date of the forty-five (45)-day period refened 1o in Section 4(c) of
the Agreement is hercby revised to be Matceh 31, 2005, and the Closing Date, subject 1o the terms
and conditions of the Agreement, shall be within forty-five (45) days after the expiration of the
Due Diligence Period.

2. Except as amended hereby, the Agreemeht remains in full forec and effect.

IN WITNESS WHEREOF, the parties have exccuted this Agreement under scal as of the
date first abvove written.

[SIGNATURFES ON FOLLOWING PAGE)

-EXHIBIT 2
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ATTEST/WITNESS:

JRA DEVELOPMENT 3 14123912315 NGO, 195

SELLER:

FULLINGTON REAL ESTATE
COMPANY

-By: Mz J Jbu.n—-—_
 Title: PresidenY

FULLINGTON GMC SALES, INC.

Title: President

BUYER:
AIELLO LAND COMPANY

o N L\
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James M. Greenfield | 1030 Liberty Street
" Keith M Pemrick ' DALE Franklin, PA 16323-1208

BrianM.Spaid v ‘ A ’ 814/ 432-2181
Joseph H. Keebler, Jr. LAW FIRM _
Rﬂ\;mona S WOOdGl’(]
(Of Counsel) _
Fg{l(p:tLh’{?ntgomerg,Jr. | Cld o : .

unse. email: pemrickla sonline.net
Robert M. Dale webs'i?e'e. www.da]ewf)odard,wm
(1905-1983)

May 20, 2005 | MAY 2 3 2005

Paul H. Titus, Esquire Timothy E. Durant, Esquire

Schnader Harrison Segal & Lewis, LLP 201 North Second Street

120 Fifth Avenue, Suite 2700 Clearfield, PA 16830

Pittsburgh, PA 15222

Re: J Richard Fullington, Jr., v. Fullington Auto Bus Company, et al.
No. 05-565 C.D., Clearfield County

Dear Paul and Tim:
This will confirm that I have granted each of you an indefinite extension of time to

plead to the Complaint filed in the above referenced matter. I will review the materials

which Paul provided to me yesterday and, after doing so, I will give you my thoughts on
how, or if] this matter can be resolved short of full-scale litigation.

I enjoyed meeting each of you, and I appreciate your willingness to work in a spirit
of cooperation to see whether this matter can be resolved.

Sinéerely yours,

DALE WOODARD LAW FIRM

KMP/enb » By A{VW

! 'f(eith M. Pemrick

EXHIBIT 3
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n‘ LandAmerica Lender Ref: First Commonweath Bank
Lawyers Title

COMMITMENT POR TITLE INSURANCE
SCHEDULE A

1.  Effective Date: June 29, 2005
Commitment No.: 410001487A - First Revised
2, Policy or Policlas to be Issued:

ALTA Owner's Policy — 10/17/92

Proposed Insured: Alello Land Company, L.P., a Pennsylvania limited partnership
Amount: $2,650,000,00

ALTA Loan Pelicy - 10/17/92

Proposed Insurad: First Commonwaalth Bank, its successors and/or asslgns
Amount: $2,500,000.00

3. Title to the Fee Simple or Interest In the land describaed or referred to in this
Commitment is at the effective date hereof vested In:

- Fulington Real Estate Company, a Pennsylvania corporation

4. The land referred to in this Commitment Is described in Schedule C:

Attached hereto and made part hereof.
For Informational Purposes Only:
Lawrence

Clearfield County
Pennsylvania

Authorized Gmi:‘é'—regsgent

Lawyers Title Insurance Corporation
One PPG Place
12th Floor e Pittsburgh ¢ Pennsyivania ¢ 15222
Phone: 412-261-6410 + Fax: 412-261-1160
This Commitment is invalid unless the insuring provisions and Schedules A and B are attached. .
C-Commitment 1966 Revised 7/26/99 ’ Page 1 of 8
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File No.: 410001487

Lendar Ref; Alalio Land Company, L.P., 3 Pennsylvania
fimited partnership

SCHEDULE B - SECTION I
REQUIREMENTS

The following are the requirements to ba complied with: Instrument(s) satisfactory to us, creating
tha estate or interest to ba Insured must be executed, dallverad and filed for racord:

1.

Documents satisfactory to the Company creating the Interest in the land and/or the
mortgage to be insured must be signed, acknowledged, delivered and recorded:

DEED FROM Fullington Real Estate Company, a Pennsylvania corporation to Alello Land
Company, L.P., a Pennsylvania limited partnership

MORTGAGE FROM Alelio Land Company, L.P., @ Pennsylvania limited partnership to First
Commaonwealth Bank
AMOUNT: $2,500,000.00.

This Title Insurance Commitment (the "Commitment”) Is Issued pursuant to the Agreement
to Issue Policy contained on the American Land Title Insurance Commitment (1982) front
cover form (the "Form™) and is subject to the Conditions stated therein. Any title search and
examination conducted by or for the Company Ih connectlon with the Issuance of this
Commitment Is solely for the benefit of the Company. The sole liability of Company and its
agent shall arise under and be governed by the Commitment and/or Policy subsequently
Issued. Neither the Company nor its Issuing agent shall be llable to the proposed insured(s)
or any other party for any claim of alleged negligence, negligent representation, or any
other cause of action In tort in connection with this Commitment. If this copy of the
Commitment is hot accompanied by the Form, a copy of the Form may be obtained from
this Company upon request.

Satisfactory evidence should be provided that improvements and/or repairs or alterations
thereto are completed; that contractor, sub-contractors, labor and materialmen are all paid;
and have released of record all llens or notice of intent to perfect a llen for labor material.
Real estate tax receipts must be furnished for the prior three years.

Receipts must be furnished for sewer and water charges.

MORTGAGES:

a) Mortgage from Fullington Real Estate Company to Kishacoquilllas Valléy National Bank
dated December 29, 2004 and recorded January 3, 2005 at Instrument No. 200500063 in
the amount of $1,085,000.00, '

JUDGMENTS (which must be satisfied of record):

a) Household Bank, (SB) vs. Richard J. Fullington and Loretta P. Fullington, filed at 02-

1911CD, judgment entered January 29, 2003 In the amount of $14,251.90 vs. Loretta P,
Fullington.

This Commitment Is invalid unless the Insuring provisions and Schedules A and B are attached.

C-Commitment 1966 Revised 7/26/99 . Page 2 of 8
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File No,: 410001487

Lender Ref: Alglio Land Company, L.P., a Pannsylvania
limited partnership

b) Citibank (South Dakota) NA vs. Loretta P. Fullington, 03-542-CD, judgment entered June
16, 2003 In the amount of $16,513.05.

8. Letter must be furnished from the Municipality and/or Municipal Authority showing that
thare are no unfiled municipal llens or claims.

9. The following requirements apply to the grantor corporatlon:‘

(a) A certificate of good standing for the grantor corporation must be submitted from the
state in which it is incorporated,

(b) A certified copy of the resolution of the board of directors of the grantor corporation,
authorizing the executlon of the proposed deed, must be submitted.

(c) If the proposed conveyance constitutes a sale of a substantial portion of the assets of
the grantor corporation, a certifled copy of the resolution of the shareholders of the
corporation, authorizing the proposed sale, must be submitted.

(d) Taxes settled by the Commonwealth of Pennsylvania against the grantor corporation, If
any. A lien certificate will be ordered by our office from the Department of Revenue.

10. We find the following pending litigation in which must be settled and discontinued
of record or the subject property must be released from the litigation:

J. Richard Fullington Jr. vs. Fullington Auto Bus Company, Fullington GMC Salas,
Inc., Fullington Real Estate Company, et al., filed at 05-565, filed on April 20, 2005.

* 11, The following requirements apply to the mortgagor limited partnership:

(2) A copy of the limited partnership agreement and certificate of limited partnership,
including any amendments thereto, must be submitted.

{b) Unless.the limited partnership agreement provides otherwise, all géneral partners must
execute the proposed mortgage.

(c) Proof of authatity to execute the proposed mortgage must be submitted.

This Commitment is invalid unless the Insuring provisions and Schedules A and B are attached.

C-Commitment 1966 Revised 7/26/99 Page 3of 8
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Flle No.: 410001487
Lander Ref: Alello Land Company, L.P,, a Pennsylvania
{imited partnarship

SCHEDULE B - SECTION II
EXCEPTIONS

The policy or policies to ba issuad wlil contain exception to the following uniess the same
are disposed of to the satisfaction of the Company.

‘1. Unrecorded easements, discrepancles or conflicts in boundary lines, shortages ln area and
encroachments which an accurate and complete survey would dlsclose

2. Rights or clalms of peartles other than the Insured in actual possession of any or all of the
land.

3. Real estate taxes for the current and prior tax years which are hereafter assessed and are
not yet due and payable.

4. Coal and mining rights and all rights and privileges Incident to the mining of coal, heretofore
conveyead or reserved by instruments of record, rights of surface, lateral or subjacent
support; or any surface subsidence.

THIS DOCUMENT DOES NOT INCLUDE OR INSURE THE TITLE TO THE COAL AND THE RIGHT
OF SUPPORT UNDERNEATH THE SURFACE OF THE LAND DESCRIBED OR REFERRED TO
HEREIN AND THE OWNER OR OWNERS OF SUCH COAL MAY HAVE THE COMPLETE AND
LEGAL RIGHT TO REMOVE ALL OF SUCH COAL AND, IN THAT CONNECTION, DAMAGE MAY
RESULT TO THE SURFACE OF THE LAND AND ANY HOUSE, BUILDING OR OTHER
STRUCTURE ON OR IN SUCH LAND. THE INCLUSION OF THIS NOTICE DOES NOT ENLARGE,
RESTRICT OR MODIFY ANY LEGAL RIGHTS OR ESTATES OTHERWISE CREATED,
TRANSFERRED, EXCEPTED OR RESERVED BY THIS INSTRUMENT,

5. Rlight of way for utility easement north of S.R. 879 as granted in deed from Harold E. Pentz,
et al, to Wal-Mart Stores, Inc., dated April 8, 1994 and recorded in Record Book 1599, page
156 (limited to Parcel 3),

6, The following matters shown on Alta/Acsin Land Title Survey, made by Curty & Assoclates,
dated February 10, 2005, file No. 7804, made for Alello Land Company (The Survey):

(a) 50 foot wide electric and telephone line right of way.

(b) Boundary line conflict between Insured land (Parcel 3) and property now or formerly of
MRAJ, Inc., as depicted on survey as "line established by Hess and Fisher."

7. Rights of the public in and to that portion of the land within the legal limits of Baney Road,
Township Road 603, as shown on The Survey.

This Commitment is invalid unless the insuring provisions and Schedules A and B are attached.

C-Commitment 1966 Revised 7/26/99 Page 4 of 8
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Plie No.1 410001487
Lender Ref: Alglio tand Company, L.P,, a Pennsylvania
Nimited partnership

SCHEDULE "C"

All that certain piece or parcel of lands situated in Lawrence Township, Clearfield County,
Pennsylvania, being more particularly bounded and described as follows:

Beginning at a point on the center line of Township Road T-603, sald point being the northwest
carner of David M. Chnupa as described In Instrument Number 200404017, sald point being the
southwest corner of the parcel herein conveyed and running;

1. thence along the center line of Township Road T-603 and along the eastern line of lands of
Linglewood Lodge Inc. north 09 degrees 48 minutes 08 saconds east 2 distance of 1096,29 feet to
a railroad rall (found), said rail being on the southern line of lands of of the Linglewood Lodge Inc.;

2. thence along the southern line of lands of Linglewood Lodge Inc. south 79 degrees 33 minutes
19 seconds east a distance of 2,009.09 feet to a 3/4" rebar (set), said rebar being near the
centerline of an old access road over a culvert bridge over ap unnamed tributary to Wolf Run, said
rebar being the northwest corner of lands of MRAJ, Inc. as described in Instrument Number
199918743;

3. thence along the northwestern line of lands of MRAJ, Inc, the following courses and distances:

a) south 54 degrees 44 minutes 58 seconds west
a distance of 79.07 feet to a point;

b) south 45 degrees 37 minutes 10 seconds west
a distance of 77.13 faet to a point;

c) south 74 degrees 35 minutes 10 seconds west
a distance of 158.79 feet to a point;

d) north 63 degrees 34 minutes 50 seconds west -
a distance of 263.18 feet to a point;

e) south 25 degrees 17 minutes 10 seconds west
a distance of 91.55 feet to a point;

f) north 86 degrees 45 mihutes 50 seconds west

a distance of 60.40 feet to a point In the center line
of an unnamed tributary to Wolf Run;

4. thence along the western line of lands of MRAJ, Inc. south 22 degrees 27 minutes 44 seconds
east a distance of 3.47 feet to a 3/4" rebar (found), said rebar bealng the northeast comner of Parcel
1 here above described;

5. thence along the northern line of Parcel 1 here above described the following courses and
distances:

This Commitment is invalid unless the insuring provisions and Schedules A and B are attached.

C-Commitment 1966 Revised 7/26/99 Page S of 8
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Fila No.: 410001487
Lander Refi Alello Land Company, L.P,, s Pennsylvania
iimited partnership

a) south 50 degrees 47 minutes 07 seconds west
a distance of 58.81 feet to a point;

b) south 11 degrees 05 minutes 53 seconds east
a distance of 56.14 feet to a point;

c) north 82 degreas 51 minutes 53 seconds west
a distance of 87.32 feet to a point;

d) south 47 degrees 38 minutes 52 seconds west
a distance of 157.70 feet to a point;

6. thence still along the northern line of Parcel 1 here above and along the northern line of fands of
Parcel 2 here above described south 83 degrees 27 minutes 23 seconds west a distance of 64.88
feet to 2 point;

7. thence still along the northern line of Parcel 2 here above south 30 degrees 55 minutes 23
seconds west a distance of 21.50 feet to a point, said point being the northeast corner of lands of
First Commonwealth Financltal Company as described in Instrument Number 200321912;

8. thence along the northern line of lands of the First Commonwealth Financial Company and along
the center line of the unnamed tributary to Wolf Run the following courses and distances:

a) south 75 degrees 34 minutes 43 seconds west
a distance of 23.76 feet to a point;

b) south 50 degrees 55 minutes 23 seconds west
8 distance of 49.80 feet to a point;

c) south 61 degrees 25 minutes 39 seconds west
a distance of 36.99 feet to a point;

d) south 74 degrees 43 minutes 57 seconds west
a distance of 26,74 feet to a point;

€) south 60 degrees 44 minutes 39 seconds west
a distance of 42.87 feet to a point;

f) south 34 degrees 38 minutes 19 seconds west
a distance of 26.80 feet, to a point;

g) south 62 degrees 25 minutes 40 seconds west
a distance of 27,50 feet to a point;

h) south 79 degrees 19 minutes 18 seconds west
a distance of 16.91 feat to a point;

T) south 60 degrees 37 minutes 17 seconds west
a distance of 40,32 feet to a point;

This Commitment is Invalid uniess the insuring provisions and Schedules A and B are attached.

C-Commitment 1966 Revised 7/26/99 ’ Page 6 of 8
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Flie No.1 410001487
Lender Refi Alelio Land Company, L.P., a Pennsyivania
fimited partnership

§) south 66 degrees 48 minutes 25 seconds west
a distance of 26,51 feet to a point;

k) south 48 degrees 19 minutes 05 seconds west
a distance of 47.55 feat to a point;

1) south 07 degrees 06 minutes 15 seconds west
a distance of 39,20 feet to a point;

m) south 50 degrees 37 minutes 16 seconds west
a distance of 39.40 feet to a point;

n) south 34 degrees 34 minutes 15 seconds west
a distance of 27.44 feet to a point;

o) south 44 degrees 37 minutes 56 seconds west
a distance of 20.34 feet to a point, sald point belng

the northeast corner of lands of C.S.P. Investments,
Inc.;

9. thence along the northern line of lands of C.S.P. Investments and along the center line of an
unnamed tributary to Wolf Run the following courses and distances:

a) south 53 degrees 08 minutes 40 seconds west
a distance of 8.11 feet to a point;

b) south 71 degrees 17 minutes 16 seconds west
a distance of 9,24 feet to a point;

) north 50 degrees 08 minutes 41 seconds west
a distance of 28.41 feet to a point;

d) south 66 degrees 09 minutes 31 seconds west
a distance of 12,37 feet to a point;

e) south 35 degrees 00 minutes 33 seconds west
a distance of 10,62 feet to a point;

f) south 00 degrees 21 minutes 50 seconds west
a distance of 37.37 feet to a point;

g) south 29 degrees 33 minutes 28 seconds west
a distance of 34.46 feet to a point;

h) south 33 degrees 58 minutes 03 seconds west
a distance of 49.27 feet to a point;

i) south 00 degrees 14 minutes 10 seconds east

This Commitment Is invalid unless the insuring pravislons and Schedules A and B are attached.

C-Commiltment 1966 Revised 7/26/99 Paga 7 of 8
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Fila No.t 410001487
Lender Ref: Alallo Land Company, L.P., a Pennsyivania
limited partnership

a distance of 16.31 feet to a point;

j) south 16 degrees 55 minutes 15 seconds east
a distance of 41.75 feet to a point;

k) south 51 degrees 08 minutes 54 seconds west
- a distance of 22,07 feet to a point;

1) south 07 degrees 38 minutes 13 seconds east
a distance of 18,97 feet to a point;

10. thence still along the northern line of lands of C.S.P. Investments, Inc, and also slong the
northern line of lands of Keller & Wolfel, Inc. as described in Deed Book 553 page 357 south 05
degrees 27 minutes 34 seconds west a distance of 9.32 feet to a point, said point belng in the
center line of an unnamed tributary to Wolf Run;

11. thence along the northern line of lands of Keller & Wolfel, Inc. along south 25 degrees 36
minutes 31 seconds west a distance of 236,29 feet to a point, said point being near the center line
of Wolf Run, said polint also being the northeast corner of lands of David M. Chnupa as described in
Instrument Number 200404017;

12, thence along the northern line of lands of David M. Chnupa north 64 degrees 53 minutes 27
seconds west passing through a 5/8" rebar (found) at a distance of 19,86 feet and passing through
another 5/8" rebar (found) at a distance of 750.24 feet and continuing on for a total distance of
733.33 feet to a point and place of beginning. )

Containing 1,352,862.97 sq. ft. 31,057 acres as shown on plat map prepared by Curry & Associates
dated February 3, 2005.

Being designated as tax parcel 123-L07-000-00031.

Being part of the property which 1. Richard Fullington, et ux. conveyed to Fullington Real
Estate Company by deed dated August 26, 2003 and recorded at Instrument No.
200315359,

This Commitment Is invalid uniess the insuring provisions and Schedules A and B are attached.

C-Commitment 1966 Revised 7/26/99 | Page 8 of 8
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File No,; 4100014878

Wi\ LandAmerica Lender Refi First Commonwenith Bank
Bl Lawyers Title |

COMMITMENT FOR TITLE INSURANCE
SCHEDULE A

Effective Date: June 29, 2005
Commitment No.: 410001487B - First Revised
Policy or Policies to ba Issued:

ALTA Owner's Policy — 10/17/92

Proposed Insured: Alello Land Company, L.P., 8 Pennsylvania limited partnership
Amount: $2,650,000,00

ALTA Loan Policy - 10/17/92

Propesed Insured: First Commonwealth Bank, Its successors and/or assigns
Amount: $2,500,000.00

Title to the Fee Simple or Interest in the land described or referred to in this
Commitment is at the effective date hereof vested in:

Lg?eal: Harry K. Maney and Emille D. Maney, a/k/a Emily D. Maney, formerly husband and
wi

Equitable: Fullington GMC Sales, Inc., a Pennsylvania corporation

The land referred to in this Commitment Is described in Schedule C:

Attached hereto and made part hereof.
For Informational Purposes Only:
Lawrence Township

Ciearfield County
Pennsylvania

Ao’

Authonzed Ovoer or Agent

Lawyers Title Insurance Corporation
One PPG Place
12th Floor + Pittsburgh ¢ Penngyivania ¢ 15222
Phone: 412-261-6410 ¢ Fax: 412-261-1160

This Commitment Is invalid uniess the Insuring provisions and Schedules A and B are attached.
C-Commitment 1966 Revised 7/26/99 Page L of B
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File No.: 4100014878
Lender Refi Alello Lund Company, L.P., a Pennsylvania
fimited partnership

SCHEDULE B - SECTION I
REQUIREMENTS

The following are the requirements to ba complied with: Instrument(s) satisfactory to us, creating
the estate or Interest to be Insured must be exacuted, delivered and fiied for record:

1.

9.

® N o 0 A

Documents satisfactory to the Company creating the interest in the land and/or the
mortgage to be insured must be signed, acknowledged, delivered and recorded:

DEED from Harry K, Maney and Emilie D, Maney aka Emily D, Maney and Fullington GMC
Sales, Inc., a Pennsylvania corporation to Alello Land Company, L.P., a Pennsylvania limited
partnership.

MORTGAGE from Aiello Land Company, L.P., a Pennsylvanla limited partnership to First
Commonwealth Bank.

This Title Insurance Commitment (the "Commitment”) is Issued pursuant to the Agreement
to Issue Policy contained on the American Land Title Insurance Commitment (1982) front
cover form (the "Form") and is subject to the Conditions stated therein. Any title search and
examination conducted by or for the Company in connection with the Issuance of this
Commitment is solely for the benefit of the Company. The sole liabllity of Company and Its
agent shall arise under and be governed by the Commitment and/or Policy subsequently
Issued, Neither the Company nor its issulng agent shall be liable to the proposed Insured(s)
or any other party for any claim of alleged negligence, negligent representation, or any
other cause of action In tort in connection with this Commitment. If this copy of the
Commitment [s not accompanied by the Form, a copy of the Form may be obtained from
this Company upon request.

Satisfactory evidence should be provided that improvements and/or repairs or alterations
thereto are completed; that contractor, sub-contractors, labor and matetialmen are all paid;
and have released of record all liens or notice of intent to perfect a lien for labor material.
Proof that all natural persons in this transaction are of full age and legally competent.

Proof of identity of patties as set forth in Recital.

" Real estate tax receipts must be furnished for the prior three years.

Recelpts must be furnished for sewer and water charges.
MORTGAGES:

a) Mortgage from Fullington Real Estate Company and Fullington GMC Sales, Inc. to
Kishacoquilllas Valley National Bank dated December 29, 2004 and recorded January 3,
2005 at Instrument No. 200500063 in the amount of $1,085,000.00 (encumbers equitable
title).

JUDGMENTS: NONE

This Commitment is invalid unless the insuring provisions and Schedules A and B are attached.

C-Commitment 1966 Revised 7/26/99 Page 2 of 8
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Flle No.s 4100014878
Lender Refi Aicllo Land Company, L.P,, u Pennsylvania

limited partnership

10. Letter must be furnished from the Municipality and/or Municipal Authority showing that
there are no unfiled municipal liens or clalms.

11, The following requirements apply to Fuliington GMC Sales, Inc.:

(2) A certificate of good standing for the grantor corporation must be submitted frorn the
state in which it Is incorporated.

(b) A certified copy of the resolution of the board of directors of the grantor corporation,
authorizing the execution of the proposed deed, must be submitted.

(c) If the proposed conveyance constitutes a sale of a substantial portion of the assets of
the grantor corporation, a certified copy of the resolution of the shareholders of the
corporation, authorizing the proposed sale, must be submitted.

(d) Taxes settled by the Commonwealth of Pennsylvania against the grantor corporation, If
any. A lien certificate will be ordered by our office from the Department of Revenue.

12. REISSUE RATE: A purchaser or mortgagor of real estate or an assignee of a lease from
one whose ownership or leasehold Interest has been insured with ten (10) years
immediately prior to the date of closing of the new transaction, shall be entitled to a reissue
rate. Proof of past insurance is required.

13. Prior to settlement, search of statewide support lien system to be performed to determine
the existence of support arrearages, if any. Company or Its Agent to be provided with social
security numbers of all natural persons that are a party to the transaction so that this
search can be performed by the closing officer no more than 30 days In advance of closing.

14. NOTICE TO SELLER(S): You are required by law to provide Company with your correct
taxpayer ldentification number. If you do not provide Company with your correct taxpayer
Identification number, you may be subject to civil or criminal penaities imposed by law.

15. Shown for information: '

(2) Memorandum of Agreement of Sale from Harry K. Maney and Emille D. Maney, husband
and wife, to Richard J, Fullington, Jr. dated February 21, 1995 and recorded in Deed Book -
Volume 1661, page 13; as assigned to Fullington - GMC Sales, Inc., by assignment recorded
June 19, 2002 at instrument No, 200209725.

16. Shown for information:

Pending Action In divorce filed by Harry K, Maney vs. Emilie D. Maney, filed at 95-1072-CD.

17. The following requirements apply to the mortgagor limited partnership:

(2) A copy of the limited partnership agreement and certificate of limited partnership,
including any amendments thereto, must be submitted.

This Commitment Is invalid unless the Insuring provislons and Schedules A and B are attached.

C-Commitment 1966 Revised 7/26/99 ’ Paga 3 of 8
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File No.1 4100014878
Lender Refi Alello Land Company, L.P., 8 Pennsyivanla
limitad partnership

(b) Unless the limited partnership agraement provides otherwise, all general partners must
execute the proposed mortgage,

(c) Proof of authority to execute the proposed mortgage must be submitted.

18. Wa find the following pending litigation In which must be settled and discontinued
of record or the subject property must ba released from the litigation:

3. Richard Fullington Jr. vs. Fullington Auto Bus Company, Fullington GMC Sales,
Inc., Fullington Real Estate Company, et al,, filed at 05-565, filed on April 20, 2005.

This Commitment is invalid unless'the insuring provisions and Schedules A and B are attached,

C-Commitment 1966 Revised 7/26/99 Page 4 of 8
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File No.: 4100014878
Lender Refi Alello Land Company, L.P., u Pennsylvanis
limited partnership

SCHEDULE B - SECTION II
EXCEPTIONS

The policy or policias to be Issuad will contain exception to tha following unless the same .
are disposed of to the satisfaction of the Company.

1. Unrecorded easements, discrepancies or conflicts In boundary lines, shortages in area and
encroachments which an accurate and complete survey would disclose,

2.  Rights or claims of parties other than the Insured in actual possession of any or all of the
land.

3. Real estate taxes for the current and prior tax years which are hereafter assessed and are
not yet dua and payable.

4. Coal and mining rights and all rights and privileges incident to the mining of coal,' heretofore
conveyed or reserved by instruments of racord; rights of surface, lateral or subjacent
support; or any surface subsidenca.

THIS DOCUMENT DOES NOT INCLUDE OR INSURE THE TITLE TO THE COAL AND THE RIGHT
OF SUPPORT UNDERNEATH THE SURFACE OF THE LAND DESCRIBED OR REFERRED TO
HEREIN AND THE OWNER OR OWNERS OF SUCH COAL MAY HAVE THE COMPLETE AND
LEGAL RIGHT TO REMOVE ALL OF SUCH COAL AND, IN THAT CONNECTION, DAMAGE MAY
RESULT TO THE SURFACE OF THE LAND AND ANY HOUSE BUILDING OR OTHER
STRUCTURE ON OR IN SUCH LAND. THE INCLUSION OF THIS NOTICE DOES NOT ENLARGE
RESTRICT OR MODIFY ANY LEGAL RIGHTS OR ESTATES OTHERWISE CREATED,
TRANSFERRED, EXCEPTED OR RESERVED BY THIS INSTRUMENT.

Policy Insures against future surface operations an the insured premises,

5. Grant of non-exclusive easement for ingress, egress, etc., over a 24 foot wide paved
entrance and driveway set forth in deed from Clinton County Industrial Development
Authority, et al. to Beard Oil Company, Inc. dated June 14, 1990 and recorded in Deed Book
Volume 1350, page 249, as shown on Alta/Acsm Land Title Survey made by Curry &
Assoclates, dated February 10, 2005, file no. 7804, made for Aiello Land Company (The
Survey).

6. The following matters shown on The Survey:

(a) 50 foot wide electric and telephone line right of way.

This Commitment is invalid unless the Insuring provisions and Schedules A and B are attached.

C-Commitment 1966 Revised 7/26/99 Pege 5 of 8
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File No.; 4100014878
Lender Refi Ajello Land Company, L.P,, a Pennsylvania
limited partnership

SCHEDULE "C"

PARCEL ONE:

ALL that certain parcel of land situate in Lawrence Township, Clearfield County, Pennsylvania, more
patticularly described as follows:

Beginning at a 3/4” rebar set on the northern right of way line of Pennsylvania State Route SR-
0879, sald rebar belng the southwest corner of lands of James A. and Debris M. Null as described In
Deed Book 1893 page 536 the second thereof, sald piace of beginning being the southeast corner
of the parcel herein conveyed and running;

1. thence along the northern right of way line of Pennsylvania State Route SE-0879 south 63
degrees 43 minutes 23 seconds west a distance of 214,61 feet to a point, sald point being the polnt
of curve to the state route: .

2. thence along still along the northern right of way line SR-0879 along the arc or a circle 35.34
feet having a radius of 7739,44 feet, curving to the left, the chord of sald arc running south 63
degrees 35 minutes 33 seconds west a distance of 35.34 feet to a point, said point being the
southeast corner of other lands of the Grantors as described in Deed Book 1498 page 285;

3. thence along the eastern line of other lands of the Grantor north 22 degrees 45 minutes 13
seconds west passing through a 5/8" pin (found) at a distance of 514.67 feet and continuing on for
a total distance of 520.70 feet to a point in the center line of an unnamed tributary to Wolf Run,
sald point being on the southern line of lands of the Fullington Real Estate Company as described In
Instrument Number 200315359;

4, thence along the southern line of lands of the Fullington Real Estate Company the following
courses and distances:

a) north 83 degrees 27 minutes 23 seconds east
a distance of 4.98 feet to a point;

b) north 47 degrees 38 minutes 52 seconds east
a distance of 157.70 feet to a point;

¢) south 82 degrees 51 minutes 53 seconds east
a distance of 87.32 feet to a point;

d) north 11 degrees 05 minutes 53 seconds west
a distance of 56.14 feet to a point;

e) north 50 degrees 47 minutes 07 seconds east

a distance of 58.79 feet to a 3/4” rebar (found),
said rebar being on the western line of lands of
the MRAJ, In¢. as described In Instrument Number
199918743;

5. thence along the western line of lands of MRAJ, INC. south 22 degrees 27 minutes 44 seconds

This Commitment Is invalid unless the insuring provisions and Schedules A and B are attached.

C-Commitment 1966 Revised 7/26/99 Page 6of 8
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Lender Ref; Alelio Land Compauny, L.P,, a Pannsylvania
limited partnarship

east a distance of 262.46 feet to a 3/4” rebar (found), said rebar being the northeast corner of
lands of the aforemantioned James A. end Debris M. Null as described In Deed Book 1893 page
536; .

6. thance along the lands of James A. and Debris M. Null the following courses and distances:

a.) south 64 degrees 56 minutes 57 seconds west
a distance of 50.07 feet to a 34” rebar (set);

b) south 23 degrees 28 minutes 51 seconds east
a distance of 320.46 feet to a 34 rebar (set) and
place of beginning.

Containing 3.357 areas and shown an map prepared by Curry and Assoclates dated February 3,
2005. Bearing based on the northern line of lands of C.S,P. Investments, Inc. as recorded in Deed
Book 1892 page 436.

Being designated as Tax Parcel 123-107-000-00068.

Belng the same property which Clinton County Industrial Development Authority and WTBH, Inc.,
conveyed to Harry K. Maney and Emille D. Maney, husband and wife, by deed dated March 29,
1963 and recorded in Record Book 1517, page 103,

PARCEL TWO:

ALL that certain piece of parcel of land situate in Lawrence Townshlp, Clearfield County,
Pennsylvania, being more particularly bounded and described as follows:

Beginning at a point on the northern right of way of Pennsylvama State Route SR-0879, said point
belng the southwest corner of other lands of the Grantors as described in Deed Book 1661 page 13,
Parcel 1, said place of beginning being the southeast corner of the parcel hereln conveyed and
running;

1, thence along the northern right of way line of Pennsylvania State Route SR-0879 along the arc
of a circle 75.00 feet having a radius of 7,739.44 feet, curving to the left, the chord of said arc
running south 63 degrees 11 minutes 03 seconds west a distance of 75.00 feet to a %" rebar (set),
sald rebar being the southeast corner of lands of First Commonwealth Financial Corporation as
described In Instrument Number 200321912;

2. thence along the eastern line of Jand of the First Commonwealth Financial Corporation north 22
degrees 45 minutes 26 seconds west passing through a 3/4" pipe (found) at a distance of 513.50
feet and continuing on for a total distance of 530.00 feet to a point In the center line of an
unnamed tributary to Wolf Run, sald point being on the southern line of lands of Fullington Real
Estate Company as described in Instrument Number 200315359;

3. thence along the southern line of lands of the Fullington Real Estate Company and running near
the center line of unnamed tributary to Wolf Run the following courses and distances:

a) north 30 degrees 55 minutes 23 seconds east
a distance of 21.50 feet to a point;

This Cormmitment is invalid unless the insuring provisions and Schedules A and B are attached.

C-Commitment 1966 Revised 7/26/99 Page 7 of B
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b.) North 83 degrees 27 minutes 23 seconds east
a distance of 59.90 feet to a point, sald point being
the western line of other lands of the Grantors as
described in Deead Book 1661 page 13, Parcel 1;

4. thence along the other lands of the Grantor south 22 degrees 45 minutes 13 seconds east
passing through a 5/8” pin (found) at a distance of 6.03 feet and continuing on for a total distance
of 520.70 feet to a point and place of beginning. '

Contalning 0.914 acres as shown on plat map prepared by Curty & Assoclates dated February 3,
2005, Bearing based on the northern line of lands of C.S.P. Investments Inc. as recorded in Deed
Book 1852 page 436.

Being designated as tax parcel 123-107-000-00106.

Being the same property which Harold E. Pentz, et al, conveyed to Harry K. Maney and Emily D.

Maney, husband and wife, by deed dated November 20, 1992 and recorded in Record Book Volume
1498, page 285,

This-Cormnmitment Is Invalid unless the insuring provisions and Schedules A and B are attached.

C-Commitment 1966 Revised 7/26/99 Page B of 8



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA
CIVIL ACTION - LAW

J. RICHARD FULLINGTON, JR.,

Plaintiff,

Vs. No. 05-565

FULLINGTON AUTO BUS COMPANY,
et al.,

A g e A S N

Defendants.

ORDER OF COURT

AND NOW, to-wit, this_____day of July, 2005, upon consideration of the Emergency
Motion to Strike Portions of Prayer for Relief from Count Six of Complaint and to Bar
Conveyance of Property it is hereby ORDERED, ADJUDGED and DECREED that said Motion
be and hereby is GRANTED. It is further ORDERED that 1) subsection (b) to paragraph 76 of
the Complaint, and subsection (b) of the Wherefore Clause to Count Six are hereby STRICKEN
WITH PREJUDICE; 2) the Plaintiff is barred from seeking to have con{/eyed to him or anyone
else any property being sold by Fullington Real Estate Company and Fullington GMC Sales, Inc.
to Aiello Land Company, LLC pursuant to the Purchase and Sale Agreement of December 27,
2004, as amended on February 24, 2005; and 3) the 'Plaintiff 1s barred from interfering in any
way in the sale of the property being sold by Fullington Real Estate Company and Fullington
GMC Sales, Inc. to Aiello Land Company, LLC pursuant to the Purchase and Sale Agreement of

December 27, 2004, as amended on February 24, 2005.

Court of Common Pleas of Clearfield County,
Pennsylvania
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA
CIVIL ACTION - LAW

J. RICHARD FULLINGTON, JR.,
Plaintiff,
No. 05-565

VS.

FULLINGTON AUTO BUS COMPANY,
et al.,

N Nt N N Nt N Nt g’ o

Defendants.

ORDER OF COURT

AND NOW, to-wit, this _ day of July, 2005, upon consideration of the Emergency
Motion to Strike Portions of Prayer for Relief from Count Six of Complaint and to Bar
Conveyance of Property it is hereby ORDERED, ADJUDGED and DECREED that said Motion
be and hereby is GRANTED. It is further ORDERED that 1) subsection (b) to paragraph 76 of
the Complaint, and subsection (b) of the Wherefore Clause to Count Six are hereby STRICKEN
WITH PREJUDICE; 2) the Plaintiff is barred from seeking to have conVeyed to him or anyone
else any property being sold by Fullington Real Estate Company and Fullington GMC Sales, Inc.
to Aiello Land Company, LLC pursuant to the Purchase and Sale Agreement of December 27,
2004, as amended on February 24, 2005; and 3) the Plaintiff is barred from interfering in any
way in the sale of the property being sold by Fullington Real Estate Company and Fullington
GMC Sales, Inc. to Aiello Land Company, LLC pursuant to the Purchase and Sale Agreement of

December 27, 2004, as amended on February 24, 2005.

Court of Common Pleas of Clearfield County,
Pennsylvania



CERTIFICATION

In accordance with Rule 208.2(d) of the Clearfield County Rules of Civil Procedure, I
herzby certify that concurrence in the Emergency Motion to Strike Portion of Prayer for Relief
from Count Six of the Complaint and to Bar Conveyance of Property was sought from Keith M.

Pemrick, counsel for the Plaintiff, and concurrence was denied.

Tt

Paul . Titus




CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Emergency Motion to Strike
Portions of Prayer for Relief as to Count Six and to Bar Conveyance of Property was served

upon the following counsel by facsimile and first-class mail this 25th day of July, 2005:

Keith M. Pemrick, Esquire
DALE WOODARD LAW FIRM
1030 Liberty Street

Franklin, PA 16323

(814) 437-3212 (Facsimile)

Timothy E. Durant, Esquire
201 North Second Street
Clearfield, PA 16830
(814) 765-9596 (Facsimile)

Tl
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, .
PENNSYLVANIA

CIVIL ACTION - LAW

J. RICHARD FULLINGTON, JR,,

FULLINGTON AUTO BUS COMPANY,
et al.,

Date:

VS.

July 26, 2005

Plaintiff,

Defendants.

No. 05-565

TYPE OF PLEADING:
PRACIPE FOR EXPEDITED
DISPOSITION

FILED ON BEHALF OF:

Defendants, Fullington Auto Bus Company,
Fullington GMC Sales, Inc., Fullington
Real Estate Company, Michael L.
Fullington and Aerial Fullington Weisman

COUNSEL OF RECORD FOR THESE
PARTIES:

Paul H. Titus

Pa. Id. No. 01399

Judith F. Olson

Pa. Id. No. 37476
SCHNADER HARRISON SEGAL &
LEWIS LLP

2700 Fifth Avenue Place
120 Fifth Avenue
Pittsburgh, PA 15222

(412) 577-5200 (Telephone)
(412) 765-3858 (Facsimile)

FILED uec

%{262005 MQL

f/ William A. Shaw
Prothonotary/Clerk of Courtg



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA
CIVIL ACTION - LAW
J. RICHARD FULLINGTON, JR.,
Plaintiff,

Vs. No. 05-565

FULLINGTON AUTO BUS COMPANY,
et al.,

N N S ' S e e o’

Defendants.

PRAECIPE FOR EXPEDITED DISPOSITION OF EMERGENCY MOTION
TO STRIKE PORTIONS OF PRAYER FOR RELIEF FROM COUNT SIX AND TO BAR
CONVEYANCE OF PROPERTY

TO THE COURT ADMINISTRATOR:

Expedited disposition of the attached Emergency Motion to Strike Portions of Prayer for
Relief From Count Six and to Bar Conveyance of Property is requested for the following reason:

1. Due to Plaintiff’s prayer for relief contained in Count Six of the Complaint, a
cloud has beer: placed on the title of property that Defendants, Fullington Real Estate Company
(“Fullington Real Estate) and Fullington GMC Sales, Inc. (“Fullington GMC”) are contractually
obligated to sell to Aiello Land Company, LLC (*Aiello”).

2. Fullington Real Estate, Fullington GMC and Aiello are scheduled to close on the
property in the immediate future thereby rendering the removal of this cloud on the title an
immediate necessity.

3. The company placing title insurance for the sale of the property will not issue title
insurance for a portion of the property unless the cloud is removed. Aiello will not go forward

with the sale unless the cloud is removed.



.

4. If the issue set forth in the Emergency Motion is not decided on an expedited

basis, the sale of the property will not go forward which will significantly harm the parties to the

sale agreement, and others.

Date: July 26, 2005

SCHNADER HARRISON SEGAL & LEWIS LLP

o LD YT

Paul H. Titus

Pa. Id. No. 01399
Judith F. Olson
Pa. Id. No. 37476

2700 Fifth Avenue Place
120 Fifth Avenue
Pittsburgh, PA 15222

(412) 577-5200 (Telephone)
(412) 765-3858 (Facsimile)

Counsel for Defendants, Fullington Auto Bus
Company, Fullington GMC Sales, Inc., Fullington
Real Estate Company, Michael L. Fullington and
Aerial Fullington Weisman

FOR COURT ADMINISTRATOR ACTION ONLY

MOTION ASSIGNED TO JUDGE

COUNSEL FOR MOVING PARTY NOTIFIED OF JUDICIAL ASSIGNMENT
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA

CIVIL ACTION - LAW

J. RICHARD FULLINGTON, JR.,
Plaintiff,
VS.

FULLINGTON AUTO BUS COMPANY,
et al.,

Defendants.

Date: July 26, 2005

No. 05-565

TYPE OF PLEADING:
EMERGENCY MOTION TO
STRIKE PORTIONS OF
PRAYER FOR RELIEF FROM
COUNT SIX OF COMPLAINT
AND TO BAR CONVEYANCE
OF PROPERTY

FILED ON BEHALF OF:

Defendants, Fullington Auto Bus Company,
Fullington GMC Sales, Inc., Fullington
Real Estate Company, Michael L.
Fullington and Aerial Fullington Weisman

COUNSEL OF RECORD FOR THESE
PARTIES:

Paul H. Titus

Pa. Id. No. 01399

Judith F. Olson

Pa. Id. No. .37476
SCHNADER HARRISON SEGAL &
LEWIS LLP

2700 Fifth Avenue Place
120 Fifth Avenue
Pittsburgh, PA 15222

(412) 577-5200 (Telephone)
(412) 765-3858 (Facsimile)
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA
CIVIL ACTION - LAW

J. RICHARD FULLINGTON, JR.,
Plaintiff,
No. 05-565

VS.

FULLINGTON AUTO BUS COMPANY,
et al.,

Defendants.

EMERGENCY MOTION TO STRIKE PORTIONS OF PRAYER FOR RELIEF
FROM COUNT SIX OF COMPLAINT AND TO BAR CONVEYANCE OF PROPERTY

NOW COME the Defendants, Fullington Auto Bus Company (“FABCO”), Fullington
GMC Sales, Inc. (“Fullington GMC”), Fullington Real Estate Company (“Fullington Real
Estate”) (collectively with Fullington GMC, “the Fullington Companies™), Michael L. Fullington
and Aerial Fullington Weisman, by their counsel, Schnader Harrison Segal & Lewis LLP, and
hereby file this Emergency Motion to Strike Portions of Prayer for Relief from Count Six of
Complaint and to Bar Conveyance of Property, and in support thereof, aver as follows:

1. Fullington Real Estate owns fee simple title to a parcel of real property consisting
of approximately 30.2 acres in Lawrence Township, Clearfield County, Pennsylvania and
designated as tax parcel 123-L7-31 (“Parcel 31). Title to Parcel 31, which was originally in the
names of J. Richard Fullington, Jr. (“Fullington, Jr.”) ‘and his then wife, was transferred to
Fullington Real Estate on or about August 26, 2003 pursuant to a Power of Attorney given by
Fullington, Jr. to his brother, Michael L. Fullington. The transfer of ownership of Parcel 31 was
properly recorded with the Register and Recorder of Deeds of Clearfield County, Pennsylvania

on or about August 26, 2003.
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2. On or about December 27, 2004, approximately 1% years after title to Parcel 31
was transferred to Fullington Real Estate, the Fullington Companies entered into a Purchase and
Sale Agreement (“Agreement”) with Aiello Land Company, LLC (“Aiello”) to sell Parcel 31
along with two (2) contiguous parcels of real property consisting of approximately 4.532 acres
(“Related Parcels”) (collectively with Parcel 31, “the Property”). Attached hereto and marked as
“Exhibit 1” is a true and correct copy of the Agreement.

3. Under the terms of a Joinder to the Agreement, FABCO agrees to indemnify,
defend and hold Aiello harmless “from and against any and all liability, damage, loss, cost and
expense . . . incurred . . . by reason of], related to or in connection with the involvement of
[Fullington, Jr.] or . . . his spouse, in any portion of the Property or the chain of title thereto . . .”.
See Agreement, p. 16.

4. Under the Agreement, Aiello is to pay the Fullington Companies One Million
Three Hundred Thousand Dollars ($1,300,000) to purchase the Property. Although the total
purchase price is One Million Three Hundred Thousand Dollars ($1,300,000), the portion of the
purchase price being allocated to Parcel 31 is approximately Fifty Thousand Dollars ($50,000).

5. On or about February 24, 2005, the Fullington Companies and Aiello entered into
an Amendment to Purchase and Sale Agreement (“Amendment”) extending the time for Aiello
to complete its due diligence and for the closing on the sale. Attached hereto and marked as
“Exhibit 2” is a true and correct copy of the Amendment.

6 The sale of the Property is vital to the Fullington Companies and its affiliate,
FABCO, as the proceeds from the sale are to be used to significantly reduce bank debt incurred
by Fullington GMC and FABCO as a result of improper actions taken by Fullington, Jr. when he

owned the majority interest in and ran Fullington GMC.
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7. On or about April 20, 2005, months after the Agreement and Amendment were
executed and while Aiello was proceeding with its due diligence and the parties to the
Agreement were moving toward a closing on the sale of the Property, Plaintiff, Fullington, Jr.,
filed this action seeking damages for various alleged claims.

8. In this action, Fullington, Jr. asserts, inter alia, that Parcel 31 was previously
owned by Fullington, Jr. and his then wife and that title to Parcel 31 was improperly transferred
to Fullington Real Estate. See Count Four of Complaint, pp. 13-15. As a result of this alleged
improper transfer, Fullington, Jr. seeks money damages. See Wherefore Clause to Count Four of
Complaint, p. 15.

9. In Count Six of the Complaint, Fullington, Jr. alleges, inter alia, that Fullington
Real Estate paid no consideration to Fullington, Jr. for the transfer of the properties, including
Parcel 31. See Complaint, pp. 16-17.

10.  Although Fullington, Jr.’s Complaint is captioned as a “Civil Action - Law”, most
of the claims for relief seek money damages, and Count Six expressly claims a legal cause of
action (i.e., lack of consideration for the transfer of the property), the prayer for relief contained
in Count Six seeks equitable relief in the form of an accounting and “the entry of an Order
requiring Fullington Real Estate to reconvey title to the remaining properties” to Fullington, Jr.
and his former wife. 1d., p. 17.

11.  After receipt of the Complaint in this action, counsel for the Defendants met with
Fullington, Jr.’s counsel to attempt to resolve the litigation. During the meeting, counsel for the
Defendants provided Plaintiff’s counsel with historical information and some key documents to
review. Plaintiff’s counsel agreed to an indefinite extension of time for the Defendants to plead

to the Complaint while he reviewed the information provided and considered whether the matter
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could be resolved. Attached hereto and marked as “Exhibit 3” is a true and correct copy of the
May 20, 2005 letter from Plaintiff’s counsel to defense counsel.

12, While Plaintiff’s counsel was reviewing the materials provided to him and
exploring the possibility of resolving this litigation, Aiello was proceeding with its due diligence
with respect to the Agreement and purchase of the Property being sold by the Fullington
Companies. In addition, Lawyers Title Insurance Corporation (“Lawyers Title”) was reviewing
the sale for purposes of placing title insurance.

13.  Inpreparing its title commitment, Lawyers Title reviewed the record of this
action. As aresult 6f this lawsuit, Lawyers Title issued two (2) First Revised Commitments for
Title Insurance, one with respect to Parcel 31 and one with respect to the Related Parcels, which
provide, in pertinent part:

We find the following pending litigation in [sic] which must be

settled and discontinued of record or the subject property must

be released from the litigation:

Jr. Richard Fullington Jr. vs. Fullington Auto Bus Company,

Fullington GMC Sales, Inc., Fullington Real Estate Company,

et al., filed at 05-565, filed on April 20, 2005.
Attached hereto and marked as “Exhibit 4” is a true and correct copy of the First Revised
Commitments for Title Insurance with respect to Parcel 31 and the Related Parcels. See p. 3 of
8, 1110 (as to Parcel 31) and p. 4 of 8, ] 18 (as to the Related Parcels) (Emphasis in original).
Thus, Lawyers Title indicated that it would not provide title insurance for the benefit of Aiello or
its lender, First Commonwealth Bank, due to this cloud on the title unless i) the action

commenced by the filing of this Complaint was settled and discontinued, or ii) the Property was

released from the litigation.
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14.  Inlight of Lawyers Title’s revised commitment, counsel for Aiello advised
counsel for the Fullington Companies that Aiello could not proceed with the purchase of the
Property under the Agreement and that the closing could not go forward without a termination of
this action or a release of the Property from the lawsuit.

15. In an attempt to save the sale of the Property due to its vital importance to the
Fullington Companies, FABCO and Aiello, counsel for the Fullington Companies spoke to
Plaintiff’s counsel on July 7, 2005 to see if Fullington, Jr. would be willing to dismiss with
prejudice that portion of his prayer for relief as to Count Six seeking the reconveyance of Parcel
31 thereby removing the cloud from the title. Fullington, Jr. would still be entitled to seek legal
remedies in the form of money damages for the alleged improper conveyance of Parcel 31 to
Fullington Real Estate. Counsel for the Fullington Companies even offered to consider placing
the portion of the proceeds from the sale of Parcel 31 (i.e., approximately Fifty Thousand
Dollars ($50,000)) in an escrow account as additional protection for Fullington, Jr. in the event
that he was to succeed on his claim.

16.  Notwithstanding the lack of harm that would befall Fullington, Jr. if his equitable
prayer for relief were dismissed and the protection afforded to him by the offer to escrow
sufficient funds to cover the value of Parcel 31, Fullington, Jr. refused to agree thereby
preventing the saie of the Property.

17. Unless that portion of the prayer for equitable relief of Count Six seeking
recoﬁveyance of Parcel 31 is stricken and the Plaintiff is barred from seeking the conveyance of
any of the Property to him or anyone else he designates or interfering in any way with the sale of
the Property, the Fullington Companies and FABCO will suffer serious harm. The proceeds

from the sale of the Property to Aiello are vital to pay down large bank debt incurred by



Fullington GMC and FABCO as a result of improper and illegal actions taken and loans obtained
by Fullington, Jr. when he was the majority owner and President of Fullington GMC.

18.  Due to improper and illegal actions taken by Fullington, Jr. while employed by
Fullington GMC and FABCO, Fullington GMC and FABCO incurred millions of dollars worth
of debt which FABCO has been struggling to pay-off while staying in business. It is vital to
FABCO’s ongoing business that it pay down this debt.

19.  Aiello and the community will also suffer harm unless Fullington, Jr.’s demand
for equitable relief is stricken thereby removing the cloud on the title of Parcel 31 and he is
barred from seeking the conveyance of any of the Property or interfering in any way with the
sale of the Property. Aiello is purchasing the Property for the purpose of opening a retail facility
and has already obtained various tenants for the facility. Unless the Property is sold in the
immediate future, Aiello will not be able to begin construction prior to the fall and winter when
inclement weather will prevent such work. As a result, the construction will not be completed
and the tenants will not be able to gain possession and begin their retail operations.

20.  Under controlling law, Fullington, Jr. is not entitled to the equitable relief as set
forth in his Complaint, nor is he entitled to have title in any of the Property conveyed to him or
anyone else. Although Count Six of Fullington, Jr.’s Complaint seeks equitable relief, a review
of the Complaint establishes that, even if he is successful in proving the facts alleged, he would
only be entitled to recover money damages and would not be entitled to a conveyance of title in
Parcel 31 or any of the Related Parcels.

21.  Even if this portion of the prayer for relief as to Count Six is stricken and he is
barred from seeking the conveyance of any of the Property or interfering with the sale of the

Property to Aiello, Fullington, Jr. is protected. He may still proceed with his claim for damages



against the Defendants and, if successful, he will be adequately compensated for the loss of the
Property.

22.  Ifthat portion of the prayer for relief as to Count Six which seeks the
reconveyance of Parcel 31 is stricken and Fullington, Jr. is barred from seeking the conveyance
of any of the Property or from interfering in the sale of the Property, the Fullington Companies
and Aiello may proceed with the sale of the land as Aiello and its title company may rely upon
the Court Order which would remove the cloud from the title of Parcel 31 and the Related
Parcels.

WHEREFORE, Defendants Fullington Auto Bus Company, Fullington GMC Sales, Inc.,
Fullington Real Estate Company, Michael L. Fullington and Aerial Fullington Weisman
respectfully request that this Honorable Court grant their Emergency Motion to Strike Portions
of Prayer for Relief as to Count Six of Complaint and to Bar Conveyance of Property and enter

_an Order striking with prejudice any claim for equitable relief seeking reconveyance of title in
Parcel 31, barring Plaintiff from seeking conveyance of title in the Related Parcels, and barring

Plaintiff from interfering in any way in the sale of the Property.



Date: July 26, 2005

Respectfully submitted,

SCHNADER HARRISON SEGAL & LEWIS LLP

By Q/#ﬂ:«

"Paul H. Titus

Pa. Id. No. 01399
Judith F. Olson
Pa. Id. No. 37476

2700 Fifth Avenue Place
120 Fifth Avenue
Pittsburgh, PA 15222

(412) 577-5200 (Telephone)
(412) 765-3858 (Facsimile)

Counsel for Defendants, Fullington Auto Bus
Company, Fullington GMC Sales, Inc., Fullington
Real Estate Company, Michael L. Fullington and
Aerial Fullington Weisman
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PURCHASE A

THIS AGREEMENT as of the, @2y of December, 2004, by and between
FULLINGTON REAL ESTATE COMPANY-and FULLINGTON GMC SALES, INC.
(col]ectively,"Sellcr“), both Pennsylvania corporations, with an address at 316 East Cherry
Street, Clearfield, PA 16830, and AIELLO LAND COMPANY ("Buyer"), a Pennsylvania
limited liability company, with an address c/o James R. Aiello, Jr., 316 Lehigh Street, Pittsburgh,
PA 15232.

\

WITNESSETH:
WHEREAS, Seller (a) owns fee simple title to a parcel of real property consisting of
approximately 30.2 acres in Lawrence Township, Clearfield County, Pennsylvania, and
desipnated as tax parcel 123-17-31, and (b) has a contract (the “Seller Contract”) to purchase

two (2) additional parcels of real property consisting of a total of approximately 4.532 acres in
such Township and designated as tax parcels 123-L7-68 and 123-L7-106;

WHEREAS, the property hereinabove described is hereinafier called the “Fee Simple
Property,” the portion of the Fee Simple Property described in clause (1) above is hereinafter
called the “Seller-Owned Fee Simple Property,” and the portion of the Fee Simple Property
described in clause (b) above is hereinafter called thé “Seller Contract Fee Simple Property’”;

WHEREAS, all easements and appurtenances benefiting any portion of the Fee Simple
Property are hereinafter called the “Appurtenant Property,” the portion of the Appurtenant
Property benefiting the Seller-Owned Fee Simple Property is hereinafter called the “Seller- .
Owned Appurtenant Property,” and the portion of the Appurtenant Property benefiting the Seller
Contract Fee Simple Property is hereinafter called the “Seller Contract Appurtenant Property™:

- WHEREAS, the Seller-Owned Fee Simple Property and the Seller-Owned Appurtenant
Property are hereinafter called the “Seller-Owned Property,” the Seller Contract Fee Simple
Property and the Seller Contract Appurtenant Property are hereinafter called the “Seller Contract
Property,” and the Seller-Owned Property and the Seller Contract Property are hereinafter called
the “Property”;

: WHEREAS, Seller desires to sell and Buyer desires to purchase the Property, subject to
and upon the terms and conditions set forth in this Agreement.

; NOW, THEREFORE, for and in consideration of the premises, the covepants contained

- in this Agreement, and other good and valuable consideration, the receipt, sufficiency and
adequacy of which are acknowledged by the parties, Seller and-Buyer, each intending to be

. legally bound hereby, covenant and agree as follows:

1. Agreement for Purchase and Sale.

Seller agrees to sell, transfer and convey to Buyer and Buyer agrees to purchase the
Property from Seller, subject to and upon the terms and conditions set forth in this Agreement.

2. Purchase Price.
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b (8)  Inconsideration of the transfer and conveyance of the Property, Buyer

' agrees to pay at or before the Closing (as hereinafter defined) a purchase price (the “Purchase

I Price”) equal to One Million Three Hundred Thousand Dollars ($1,300,000). Buyer reserves the
: right to pay at the Closing (i) all real estate transfer taxes otherwise payable by Seller pursuant to
i this Agreement, and (ii) all or any part of any brokerage commissions otherwise payable by

' Seller in connection with the sale of the Property pursuant to this Agreement, in which event the
Purchase Price shall be reduced by the amount of such payment. Promptly upon request by '
Buyer, Seller shall warrant to Buyer the amount of such commissions. '

(b) Within ten (10) days after the date that both parties shall have executed
this Agreement and an originally executed counterpart of this Agreement shall have been
delivered to each party, Buyer shall deposit with a title insurance company selected by Buyer
(“Title Company™) the sum of Fifty Thousand Dollars ($50,000), which sum shall be deposited
by Title Company in an interest-bearing escrow account with a federally insured financial
institution in the City of Pittsburgh (said sum, as such sum may be increased from time to time,
together with all interest thereon, hereinafter called the “Deposit”). The Deposit shall be applied
toward the Purchase Price at the Closing or otherwise applied as provided in this Agreement.

(c)  The balance of the Purchase Price shall be paid by Buyer at the Closing by
certified or cashier’s check or by wire transfer of funds.

(d) A portion of the Purchase Price equal to the purchase price under the
Seller Contract shall be allocated to the Seller Contract Property, and the balance of the Purchase
Price shall be allocated to the Seller-Owned Property.

3. Title to and Extent of Property.

@ Seller represents and warrants to Buyer that (i) Seller has good and
marketable fee simple title, and such that is insurable by Title Company at regular rates, in and to
the Seller-Owned Fee Simple Property, and that the Property is subject only to (A) liens and
encumbrances, if any, duly recorded in the Office of the Recorder of Deeds of Clearfield County,
Pennsylvania, and (B) such matters existing as of the date of this Agreement as a current,
accurate survey of the Property would disclose; (i) the sellers under the Seller Contract (the
“Contract Sellers”) have good and marketable fee simple title, and such that js insurable by Title
Company at regular rates, in and to the Seller Contract Fee Simple Property, and that the
Property is subject only to (A)-liens and encumbrances, if any, duly recorded in said Office, and
(B) such matters existing as of the date of this Agreement as a current, accurate survey of the
Property would disclose; (iii) there are no mortgages or other liens securing in the aggregate an
amount in excess of the net proceeds of the sale of the Property otherwise to be received by
Seller and the Contract Sellers at the Closing, and (iv) the Appurtenant Property includes all land
in, on or over which any roads, lanes, driveways, parking and utility or other lines or facilities
are used or are intended to be used in connection with the Fee Simple Property or any portion
thereof. : S :

(b)  Atthe Closing, Seller shall convey or cause to be conveyed to Buyer all
right, title and interest in and to the Fee Simple Property and all rights and interests currently
appurtenant thereto in the Appurtenant Property, subject only to the matters referred to in
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subsection (a) above, except that, at the Closing, Seller shall in all events be obligated to remove
or cause to be removed from the title to the Fee Simple Property (and to subordinate in all
respects regarding the Appurtenant Property) and remove from Buyer’s title insurance policy any
items appearing in Schedule B-I of Buyer’s title insurance commitment (other than those, if any,
pertaining solely to Buyer) and mortgages, assessments (other than real estate taxes assessed
solely against the Fee Simple Property not due and payable as of the Closing Date (as hereinafter
defined)), judgments and all other liens securing the payment of money or the payment or

_ performance of any other obligation. The matters subject to which the Property shall be

conveyed pursuant to this Section are hereinafter called the “Périnitted Exceptions.”

() Seller hereby assigns to Buyer all of Seller’s right under the Seller

Contract to acquire the Seller Contract Property, it being understood however that Buyer shall
not have any obligation to perform any of the obligations of Seller under the Seller Contract,
including the obligation to purchase the Seller Contract Property, except the obligation to Seller
pursuant to this Agreement to purchase the Seller Contract Property in accordance with and
subject to the terms of this Agreement. Seller shall comply with all terms of the Seller Contract
and shall cooperate with Buyer in all respects in connection with the Seller Contract and the
Seller Contract Property and the investigation thereof by Buyer. If permitted by the terms of the
Seller Contract, the purchase of the Seller Contract Property shall occur simultaneously with the
Closing. If the closing under the Seller Contract shall be scheduled to occur prior to the Closing
Date, Seller shall use Seller’s best efforts to cause the Contract Sellers to agree to postpone such
closing in order to be simultaneous with the Closing Date. If the purchase of the Seller Contract
Property from the Contract Sellers shall occur simultancously with the Closing, then, unless

- Buyer shall otherwise elect, Seller shall cause the Contract Sellers to convey the Seller Contract

Property directly to Buyer or its designee.

4. Due Diligence Period.

(a)  Buyer and its agents, engineers and other representatives shall have the
opportunity to go upon all portions of the Property as necessary or desirable to inspect, examine,
test, survey and otherwise do whatever Buyer reasonably deems pecessary or desirable (i) to
determine the boundaries, condition and extent of the Property, its contiguity to other property,
and the location of easements, rights of way and other matters affecting the Property, (ii) to
conduct test borings and environmental audits on the Property or any portion thereof and to
conduct other investigations of the Property, including the components of any improvements
thereon, (iii) to review and examine the condition and status of title to the Property, including the
Permitted Exceptions, and (iv) otherwise to plan for the acquisition of the Property. Itis -
understood and acknowledged that any investigation or examination which may be conducted by
Buyer or any of its representatives with respect to the Property or the title thereto or any other
matter pertaining thereto is intended to be for the sole benefit and protection of Buyer, and such
right of investigation or examination, including any information obtained in connection
therewith, is not intended and shall not constitute a waiver, modification or other limitation on
any of the covenants, warranties or representations of Seller‘contained in this Agreement or in
any other agreement, document or instrument to be delivered by Seller pursuant to the terms of
this Agreement. Promptly after the date of this Agreement, Seller shall disclose and deliver to
Buyer all information and documentation in its possession or contro} relating to the Property or
any portion thereof or the business conducted in connection therewith, and shall otherwise
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cooperate in all reasonable respects in making all such items available for Buyer’s inspection,
including, without limitation, surveys, site plans, title reports, title insurance policies, copies of
all documents relating to any liens or encumbrances, soil studies, engineering and environmental
reports, and all plans, specifications and drawings relating to any improvements on the Property,
and in assisting in Buyer’s examination of all matters relating to the Property or any portion
thereof. Buyer shall have the right, at Buyer’s cost, to make copies of any and all items as it may
deem appropriate. Buyer shall be responsible and liable for any damage to the Property caused

by Buyer’s negligent inspections, examinations, tests or surveys, Buyer shall also have the right

to contact and make inquiries of any and all parties whatsoever as part of its investigation and
examination of the Property and the business conducted in connection therewith.

(b)  Buyer shall have the right to terminate this Agreement with or without
cause, provided that Buyer shall have given Seller notice of such termination on or before the
expiration of the Due Diligence Period (as hereinafter defined). If Buyer shall not elect to
terminate this Agreement as provided in this subsection, Seller shall nevertheless be obligated to
convey the Property as required by the other terms of this Agreement.

(¢)  Notwithstanding the other provisions of this Section, if Buyer shall not
have elected to terminate this Agreement pursuant to subsection (b) above on or before forty-five

- (45) days after the date of this Agreement, then Seller, by notice to Buyer, shall have the right at

any time thereafter to require Buyer to elect either to terminate this Agreement or to waive its
right to terminate this Agreement pursuant to such subsection (other than the last sentence of
such subsection). Such notice by Seller shall specifically refer to such right of Buyer to
terminate this Agreement pursuant to this Section. If Buyer shall not have made such election by
notice to Seller within ten (10) days after Buyer’s receipt of such notice from Seller, Buyer will
be deemed to have waived its right to terminate this Agreement pursuant to subsection (b) above.
The period during which Buyer may terminate this Agreement pursuant to subsection (b) above
is herein referred to as the “Due Diligence Period.”

(d)  Notwithstanding the expiration of Buyer’s right of termination set forth
above in this Section, Buyer shall also have the right to terminate this Agreement at any time (i)
if there shall be any material and adverse change in any of the matters referred to in this Section,
(ii) if any information concerning the Property received by Buyer from Seller shall prove to be
inaccurate or incomplete in any material respect, (iii) if Seller or any of the Contract Sellers shall
hereafter convey or encumber any portion of the Property, or agree to do so, without Buyer’s
consent, or (iv) if Seller shall fail to comply with any of the terms of this Agreement. or Seller or
any of the Contract Sellers shall fail to comply with any of the terms of the Seller Contract.

(e)  If Buyer shall elect to terminate this Agreement pursnant to this Section,

then the Deposit shall immediately be returned to Buyer, and this Agreement shall terminate

without liability of either party to this Agreement, except that any termination of this Agreement
by Buyer shall not excuse any breach or anticipatory breach of this Agreement by Seller.

5. Representations and Warranties of Seller.

(@  Seller hereby represents and warrants to Buyer as follows;
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) This Agreement has been properly executed by Seller and any and
all actions which are or may be necessary to fully authorize Seller to enter into
and perform this Agreement and the Seller Contract have been properly taken and
no other consents, authorizations or approvals are necessary in connection
therewith. Seller has full right, power and authority to consummate the
transactions contemplated by this Agreement and the Seller Contract. This
Agreement and the Seller Contract is, and each document to be delivered by
Seller pursuant thereto will be, a valid, legal and binding obligation of Seller,

 enforceable in accordance with their respective terms;.

()  The execution and delivery of this Agreement and the Seller
Contract and the consummation of the transactions contemplated in this
Agreement and the Seller Contract shall not constitute a violation, breach or
default by Seller of any term or provision of any other agreement, document or
instrument to which Seller is a party or to which Seller or any portion of the
Property may be subject, and all consents or approvals which may be required in
connection with Seller’s execution or delivery of this Agreement or the
consummation by Seller of the transactions contemplated by this Agreement have
been obtained; ‘

(iii)  The Seller Contract, a true, correct and complete copy of which is
attached hereto as Exhibit A, is in full force and effect and none of the terms
thereof has been amended, supplemented or waived. Seller owns all right, title
and interest of the “Buyer” under the Seller Contract, free and clear of all rights,
claims, liens and encumbrances other than Permitted Exceptions, and all parties to
the Seller Contract are in compliance with all provisions of the Seller Contract;

(iv)  There are no leases, occupancy agreements, conditions, restrictions

or other liens or encumbrances, other than Permitted Exceptions, affecting the

Seller-Owned Property or any part thereof, nor are there any management, A
maintenance, brokerage, service or other contracts regarding the Property or any
part thereof;, - .

(v)  There are no Hazardous Materials or above-ground or underground
storage tanks in or on the Seller-Owned Property. "Hazardous Materials" shall
mean asbestos, asbestos-containing materials, polychlorinated biphenyls, '
mercury, lead, lead-based paint, chlorofluorocarbons, petroleum-based products,
petroleum byproducts, explosives and other substances regulated by the
Comprehensive Environmental Response, Compensation and Liability Act of
1980, 42 U.S.C. Section 9601 et seq., the Resources Conservation and Recovery
Act, 42 U.8.C. Section 6901 et seq., or any other federal, state or local laws, rules,
regulations or ordinances relating to the regulation of toxic or hazardous materials
or otherwise to the environment, all as the same may have heretofore been or may
hereafter be amended;

(vi)  There are no pending or, to Seller’s knowledge, threatened claims,
actions or proceedings by any party that could adversely affect the use, occupancy
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or value of the Property or any part thereof, that could adversely affect any of the -
transactions contemplated by this Agreement, or that could be binding upon
Buyer or the Property or any part thereof from and after the Closing;

(vii) ~ Seller has received no written notice from any insurance company
or any Governmental Authority (as hereinafier defined) of any violation of
applicable codes or other laws or of any change required by applicable law or
recommended by any such party with respect to the Property that have not been

~ corrected or made prior to the date of this Apgréetnent. “Govertimeital Authority”

means the United States, the Commonwealth of Pennsylvania and the municipal
and county governments having jurisdiction over the Property, together with any
other municipal, public or quasi-public authority, agency, department,
commission, board, bureau or instrumentality or any of them having jurisdiction
over the Property or Seller;

(viii) Seller has the full right, power and authority to convey the Seller-
Owned Property without any further compliance with any subdivision or other
laws, regulations or ordinances;

(ix)  The Seller-Owned Property has the zoning classification of
Rural/Agricultural under the zoning ordinance of the municipality in which the
Seller-Owned Property is located, and the Seller-Owned Property and the current
use thereof complies with such ordinance and any other applicable zoning
ordinance of the county in which the Seller-Owned Property is located;

(*)  There are no real estate tax appeals pending with respect to the
Seller-Owned Property;

(xi)  The Seller-Owned Property and each parcel thereof is serviced by
a community sewage system;

(xii)  The sale of the Seller-Owned Property (and the entire Property if
Seller shall acquire the Seller Contract Property prior to the Closing) does not
constitute a sale or disposition of all or substantially all of the assets of Seller, or a
disposition of greater than 50% of any class of property owned by Seller within

- the Commonwealth of Pennsylvania within the meaning of 72 P.S. Sections

1403(a) or 7240;

(xiii) The public utilities, streets, roads, highways and avenues servicing,
used for access to, in front of or adj oining any part of the Seller-Owned Property
have been completed, dedicated and accepted by the appropriate Governmental
Authority and such Governmental Authority has accepted such dedication;

- (xiv) Seller is not a foreign person as defined in Section 1445(£)(3) of
the Internal Revenue Code of 1986, as amended, and Seller shall deliver to Buyer
at the Closing a Certificate of Non-Foreign Status, in a form to be reasopably
designated his Buyer (the “FIRPTA Certificate™); and




(xv)  To Seller’s knowledge, all of the foregoing representations and
warranties would be true if made by the Contract Sellers with respect to the Seller
Contract and the Seller Contract Property. :

(b)  The representations and warranties of Seller contained in this Agreement
shall be deemed to have been restated as of the Closing Date and shall survive the Closing. In
addition, if Seller shall have acquired the Seller Contract Property prior to the Closing, all of
such representations shall be deemed to have been revised as of the Closing to apply to the entire

'Property ‘and shall be deemied t6 Liave been restated as of the Closing Date aiid shall survive the
Closing. It shall also be a condition to Buyer’s obligation to acquire the Property that all of such
representations and warranties would be true if made, irrespective of knowledge, by the Contract
Sellers at the Closing with respect to the Seller Contract and the Seller Contract. Property.

6. Representations and Warranties of Buyer.

(a)  Buyer hereby represents and warrants to Seller as follows:

® This Agreement has been properly executed by Buyer and any and
all actions which are or may be necessary to fully authorize Buyer to enter into
and perform this Agreement have been properly taken and no other consents,
authorizations or approvals are necessary in connection therewith. Buyer has full
right, power and authority to consummate the transactions contemplated by this
Agreement. This Agreement is, and each document to be delivered at the Closing
pursuant to this Agreement will be, a valid, legal and binding obligation of Buyer,
enforceable in accordance with their respective terrns;

(i)  The execution and delivery of this Agreement and the
consummation of the transactions contemplated in this Agreement shall not
constitute a violation, breach or default by Buyer of any term or provision of any
other agreement, document or instrument to which Buyer is a party or to which
Buyer may be subject, and all consents or approvals which may be required in
connection with Buyer’s execution or delivery of this Agreement or the
consummation by Buyer of the transactions contemplated by this Agreement have
been obtained.

: (b) The foregoing representations and warranties shall be deemed to have
been restated as of the Closing Date and shall survive the Closing.

7. Additional Covenants of Seller.

o (@) Upon the request of Buyer, Seller will, and will cause its agents to, do,
execute, acknowledge and deliver or cause to be done, executed, acknowledged or delivered, to
or at the direction of Buyer, all further acts, transfers, assignments, powers or other documents

-and instruments as may be reasonably requested to give effect to the transactions contemplated
by this Agreement. ‘ ' '

()  Seller shall not, without the prior written consent of Buyer, (i) enter into or
agree to enter into any leases or occupancy agreements, or transfer or agree to transfer the
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Property or any interest therein or portion thereof, or create or suffer to exist any liens,
encumbrances or other matters affecting title against the Property (other than Permitted
Exceptions and monetary liens which exist as of the date of this Agreement and which secure
only sums permitted to be paid in full at the Closing in a maximum amount not exceeding the net
proceeds to be otherwise received by Seller from the sale of the Property pursuant to this
Agreement), (ii) do anything to change the zoning, subdivision, tax assessment or other legal
status of the Property, without the prior written consent of Buyer, or (jii) prior to the closing

Aunder the Seller Contract, consent to any of such matters with respect to the Seller Contract

Property or amend or waive any provision of the Seller Contract or grant any consent not
required to be given under the Seller Contract.

(¢)  Until the Closing, Seller shall (i) maintain the Seller-Owned Property in

‘the same condition as that which exists as of the date of this Agreement, (ii) continue to operate

the Seller-Owned Property as currently operated, (iii) promptly notify Buyer of any claims or
proceedings which may hereafter be made, filed or threatened against Seller or the Seller-Owned
Property or any portion thereof, and of any other matters which would make any of the
representations or warranties contained in this Agreement untrue if the same were restated at any
time after the date of this Agreement, (iv) cooperate with Buyer in all reasonable respects in
connection with Buyer’s examination and investigation of all aspects of the Property, including

“the fulfillment of conditions to any of Buyer’s obligations under this Agreement, (v) comply in

all respects with the Seller Contract, and (vi) promptly upon receipt or transmission to the
Contract Sellers (or if already received or transmitted, then at the time of the execution of this
Agreement), give Buyer complete and accurate copies of all communications and information
received or given by Seller relating to the Seller Contract or the Seller Contract Property and
notify Buyer in writing of any default by the Contract Sellers under the Seller Contract. In
addition, if Seller shall have acquired the Seller Contract Property prior to the Closing, all of the
foregoing obligations shall thereafter apply to the entire Property.

(d)  Seller shall not, and shall not suffer or permit others to, (i) commit any
waste with respect to the Seller-Owned Property, (ii) commit any act or omission which will
prevent the performance of this Agreement in accordance with its terms, or (iii) violate the terms
of any warranties, permits, licenses or approvals applicable to the Seller-Owned Property or any
laws, codes and insurance requirements applicable to the Seller-Owned Property. In addition, if
Seller shall have acquired the Seller Contract Property prior to the Closing, all of the foregoing
obligations shall thereafier apply to the entire Property. '

(¢)  Seller shall do all things necessary to cause the Property to be conveyed to
Buyer and to be insured by Title Company as required by the terms of this Agreement, including
without limitation the delivery of such documents and the execution of such certificates,
affidavits and indemnities as may be required by Title Company in order to remove all items
appearing on Schedule B-1 of Buyer’s title insurance commitment (other than those, if any,
pertaining solely to Buyer). In the event that Seller or any other party shall execute any such
certificate, affidavit or indemnity, Seller shall provide a complete copy thereof to Buyer prior to
the Closing, It is understood that Buyer has a substantial interest in understanding the means by
which any exception or other matter may have been resolved or addressed by Title Company in
connection with the issuance of title insurance to Buyer or its mortgagee.
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6 Seller agrees, at Buyer’s reasonable expense, to cooperate in all respects
which Buyer may reasonably require in connection with Buyer’s efforts to obtain all permits,
licenses and approvals, including any zoning changes and approvals, relating to the development,
use or operation of the Property or the construction of improvements thereon.

8. Closing and Closing Date.

The consummation of the sale by Seller and purchase by Buyer of the Property (the

- “Closing™) shall be held-at the offices of Title Company on-a date (the “Closing Date”) which
shall be a date to be designated by Buyer with reasonable promptness bit in all events within
thirty (30} days after Buyer shall have received such evidence as it may reasonably require to
confirm the fulfillment of all of the conditions to Buyer’s obligation to purchase the Property as
set forth in this Agreement which shall not have been waived by Buyer in writing. Any election
by Buyer to close the purchase of the Property prior to the fulfillment of the conditions
applicable to its obligation to do so shall not constitute a waiver of any warranties,
representations, covenants or other undertakings of Seller in this Agreement.

9. Conditions to Buyer’s Obligations to Purchase.

(a) . Buyer’s obligation to purchase the Property shall be subject to Buyer’s
receipt of such evidence and assurances as Buyer may reasonably require that the following .
conditions, as well as any other conditions set forth in this Agreement, shall have been fulfilled

on or before the Closing:

(i) All representations and warranties of Seller set forth in this
Agreement and in all other certificates, instruments and documents to be delivered
to Buyer as provided in this Agreement shall be true, accurate and complete as of
the date made or deemed to have been made; -

(i)  Seller shall have performed and observed all covenants and other
undertakings of Seller under this Agreement;

@iii)  Buyer shall have received, at Buyer’s expense, an owner’s title
insurance policy (A.L.T.A. Form B 1970) insuring Buyer’s right, title and interest
in and to the Property as required by this Agreement, in the full amount of the
Purchase Price (or, if applicable, the amount of any acquisition and development
budget of Buyer for the Property), subject to no exceptions other than Permitted
Exceptions;

(v)  There shall not have been any material adverse change in the
Property or the condition or legal status thereof since the date of this Agreement;
and

(v)  Seller shall have either theretofore acquired the Seller Contract
Property or the Seller Contract Property shall be conveyed to Buyer
simultaneously with the conveyance of the Seller-Owned Property to Buyer.
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(b)  Inthe event that the foregoing conditions shall not have been fulfilled on
or before ninety (90) days after the expiration of the Due Diligence Period, then Buyer shall have
the right to terminate this Agreement and receive back the Deposit, in which event Buyer shall
reassign to Seller all rights under the Seller Contract to acquire the Seller Contract Property and
neither party shall have any further liability under this Agreement except if a party shall be in
default under this Agreement. Nothing in this Section shall be construed to limit any rights of
Buyer in the event of a default by Seller under this Agreement, including the right to terminate
. this Agreement within the times provided by other provisions of this Agreement.

10. Seller’s OEligations at of Before the Closing.

Seller shall do or deliver the following:

(@  Atleast thirty (30) days prior to the Closing Date, deliver to Buyer and
Title Company all documents as may be required by Buyer or Title Company (i) to confirm the
due authorization of Seller to perform its obligations under this Agreement and (ii) to remove all
matters not applicable solely to Buyer from Schedule B-I of Buyer’s title insurance commitment
and otherwise to cause the Title Company to insure title to the Property as required by this
Agreement; .

(b)  Ifapplicable to the sale of the Property, at least ten (10) days prior to the

~ Closing Date, deliver all clearance certificates (the “Clearance Certificates”), dated not earlier
than thirty (30) days prior to the Closing, which may be provided for by the laws of the
Commonwealth of Pennsylvania, confirming that the Property may be conveyed without any
rights or claims of the Commonwealth of Pennsylvania against Buyer or the Property for any
taxes, wages or other obligations payable at any time by Seller, or any interest, penalties or other
charges related thereto (the “Bulk Sale Liabilities”). If such certificate shall not be so delivered,
Seller shall deliver to Buyer and Title Company at the Closing an unconditional indemnification
agreement from a person or entity approved by Buyer and Title Company, in form and substance
satisfactory to Buyer and Title Company, with respect to the Bulk Sale Liabilities and all costs
that Buyer or Title Company may incur in connection therewith, including reasonable attorneys’
fees, or at Buyer’s option, Seller shall deposit with Title Company at the Closing such amount as
Buyer may in good faith require to secure such indemnification obligation, with such escrowed
sum to be released only at such time that such Clearance Certificates shall have been delivered to
Buyer and Title Company. Buyer’s obligation to Close is expressly conditioned upon the Title
Company insuring title to the Property without exception for any Bulk Sale Liabilities;

(@)  Atthe Closing, execute and deliver the following;

i) its special warranty deed to Buyer, in recordable form and
otherwise in a form satisfactory to Buyer and Title Company, conveying to Buyer
good and marketable fee simple title in and to the Fee Simple Property, together
with all rights of Buyer in and to the Appurtenant Property required by this
Agreement, all free and clear of all liens, encumbrances, exceptions and other
matters, except for the Permitted Exceptions, provided that, if Seller shall not
have acquired the Seller Contract Property at or prior to the Closing, then Seller’s
deed shall be limited to the Seller-Owned Property and Buyer shall have the right
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to require that the deed from the Contract Sellers be made directly to Buyerina
form meeting the foregoing requirements;

(i)  its certificate confirming as of the Closing the representations and
warranties contained in this Agreement;

(iii)  its FIRPTA Certificate (and, if Seller shall not have acquired the
Seller Contract Property at or prior to the Closing, then unless the Contract Sellers
shall not deliver such a certificate for Buyer’s-benefit, Seller shall indemnify
Buyer against any liability, loss, cost or expense it may incur relating to the
‘matters to which such certificate is designed to address; and

(iv)  any and all other documents required by this Agreement or
otherwise reasonably requested by Buyer or Title Company to transfer and
convey the Property to Buyer and to insure Buyer’s title to and rights in the
Property as contemplated by this Agreement, including without limitation owner’s
affidavits, tax receipts and municipal lien letters;

(d)  Atthe Closing, to the extent not theretofore delivered, deliver to Buyer all
keys and other means of access, including passcodes, relating to any portion of the Property, and
all manuals, instructions, maintenance or repair records and other documentation relating to any

or all of the Property.

11.  Prorations and Closing Expenses.

(@)  Buyer and Seller shall each pay one-half (1/2) of all real estate conveyance
or transfer tax due and payable in connection with the transactions contemplated by this
Agreement, provided that if the Contract Seller Property shall be conveyed directly by the
Contract Sellers to Buyer, Seller shall nevertheless be responsible to pay any transfer tax payable
by the purchaser under the Seller Contract; '

(b)  Buyer shall pay the cost of recording the deed or deeds conveying the
Property to Buyer.

(c) Seller shall be responsible for all utility service with respect to the
Property prior to the Closing Date, and Buyer shall be responsible for such service from and after
the Closing Date.

12. Possession.

Seller shall grant Buyer exclusive possession and right of possession of the Property at
the Closing, subject only to the Permitted Exceptions.

13.  Assignment.

Buyer may transfer or assign this Agreement without the consent of Seller, and upon the -
assumption of this Agreement by such assignee, Buyer shall be relieved of all obligations under
this Agreement. ' _ '

(AD166125.4)
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14.©  Defaults.

(8)  If Seller shall fail to convey or cause to be conveyed the Property when
required by this Agreement, then Buyer, as its sole remedy for such default except as hereinafter
set forth, shall be entitled to seek either (i) an action for specific performance of this Agreement
and the remedies related thereto, or (i) the return of the Deposit and receipt of liquidated
damages in the amount of the Deposit, it being acknowledged that a sum equal to the amount of
the Deposit is a reasonable estimation of Buyer’s damages as a result of any such failure.
Notwithstanding the foregoing, Buyer’s rémédies shall nict be so limited if (1) Seller shall cause
or permit any waste to be caused to the Property, (2) Seller shall create or suffer to exist any liens
or encumbrances upon the Property or any portion thereof which are not Permitted Exceptions,
or (3) Seller shall take any other actions or fail to take any actions which would make specific
- performance of this Agreement an unavailable, incomplete or impracticable remedy. '

(b)  Inthe event Buyer shall fail to comply with or perform any of the material
covenants, agreements or obligations to be performed by Buyer under the terms and provisions
of this Agreement and such breach, default or failure shall not have been cured or remedied
within fifteen (15) days after Buyer shall have received Seller’s written notice specifying the
nature of such failure, Seller shall be entitled, as its sole remedy, to retain the Deposit as '
liquidated damages, it being acknowledged that the Deposit is a reasonable estimation of Seller’s
damages as a result of any such failure..

(c) Formal tender of purchase money is hereby waived.
15.  Brokers.

. Each party represents and warrants that neither it nor any of its officers, directors,
employees or agents, has dealt with, or incurred any hability to, any consultant or broker in
connection with the transaction contemplated by this Agreement. :

16. Risk of Loss; Condemnation.

(@  Inthe event of any casualty to the Property prior to the Closing, Buyer
shall have the option to (i) terminate this Agreement by notice to Seller and receive back the
Deposit, or (ii) acquire the Property pursuant to this Agreement in which event Seller shall assign
to Buyer its right to all insurance proceeds payable as a result of such casualty. If Buyer shall
elect the option set forth in clause (ji) above, the Purchase Price shall be reduced by the amount
of the deductible applicable to Seller’s casualty insurance policy and Seller shall cooperate in all
respects with Buyer in Buyer’s efforts to determine the extent of the recovery available from
Seller’s insurer. Seller shall keep all insurable improvements constituting a portion of the
Property fully insured on a replacement cost basis with a reputable and financially creditworthy
insurer licensed to insure such insurance in the Commonwealth of Pennsylvania. In the event of
a casualty, Seller shall be obligated to diligently restore the Property to its condition prior to such
casualty to the extent required by the terms of any of the leases of the Property or any portion
thereof,

(b)  Inthe event of the commencement of condemnation proceedings relating
to all or any part of the Property prior to the Closing, Buyer shall have the option to (i) terminate

{A0166125.4)
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this Agreement by notice to Seller and receive back the Deposit, or (ii) acquire the Property
pursuant to this Agreement in which event Buyer shall have the right to the entire condemnation
_award or payment in lieu thereof.

17. Noticés.

Any notices or other communications which may be permitted or required under this
Agreement shall be in writing and shall for all purposes of this Agreement be delivered by
fational overnight coutiér Service, fax transmission or personal receipted delivery and shall be
addressed to Seller and Buyer at their respective addresses set forth above in this Agreement

or at such other addresses as either party hereto shall from time to time designate to the other
party by notice in writing as provided in this Section. Notwithstanding the foregoing, any notice
given by Buyer in the foregoing manner pursuant to Section 4 (Due Diligence Period) or Section
16 (Risk of Loss, Condemnation) shall be deemed to have been given when sent in such manner.

18.  Modified Time of the Essence.

If the Closing shall not occur by the date otherwise required by the other terms of this
Agreement, then either party shall have the right after such date to declare time to be of the
essence of this Agreement by giving written notice to the other party. Such notice shall contain a
declaration that time is of the essence and shall fix the time, date and place of final settlement.
The date of final settlement may not be sooner than fifteen (15) days, nor later than thirty (30)
days, following the effective date of the giving of such notice, and the place shall be in
Pittsburgh, Pennsylvania, or if not in Pittsburgh, Pennsylvania, then in accordance with such
reasonable escrow arrangements as Buyer and Title Company shall reasonably request.

19. No Waivers, Entire Agreement.

No failure of either party to exercise any power given under this Agreement or to insist
upon strict compliance with any obligations specified in this Agreement, and no custom or
practice at variance with the terms of this Agreement shall constitute a waiver of any party’s
right to demand said compliance with the terms of this Agreement.

20.  Modifications: Successors and Assigns: Survival.

This Agreement cannot be changed, amended, modified orterminated orally or in any
manner other than by a written agreement executed by both parties. This Agreement and each of
its provisions shall inure to the benefit of and be binding upon the Seller and Buyer and their
respective successors and assigns. The covenants, warranties and representations contained in
this Agreement shall survive the Closing.

21. Controlling Law.

This Agreement and all rights and obligations of the parties under this Agreement shall
be construed under and according to the laws of the jurisdiction in which the Property is located.

22, Merger.

{A0166125.4)
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Notwithstanding any presumption to the contrary, all covenants, conditions,
representations and warranties contained in this Agreement shall survive the Closing. There
shall be no merger of such matters by the acceptance of the deed and the settlement of the
transactions contemplated in this Agreement at the Closing. ‘

23.  Attorneys’ Fees, Etc.
Should a dispute between the parties arise in this transaction, all costs, including

- reasonable attorneys® fees, expended by the rion-defanlting party incidental to-the enforcement of

this Agreement or the curing of any defaults hereunder by the other party shall be borne by the
party so in default. '

24, Multiple Parties.

If either Buyer or Seller shall consist of more than one party, then all references in this
Agreement to Buyer or Seller, as applicable, shall apply to each party comprising Buyer or
Seller, and the obligations of Buyer or Seller, as applicable, under this Agreement shall be the
joint and several obligations of such parties.

25. Recordation.

At the request of Buyer, Seller shall execute such additional documents or instruments as
Buyer may reasonably require in order that the same shall be recorded in the public real estate

- records of the County in which the Property is located, so as to provide public record notice of

Buyer’s rights under this Agreement.

26. No Presumption.

The parties acknowledge that this Agreement has been freely negotiated by commercially
experienced parties and that any presumption against the preparer of this Agreement in
connection with the interpretation or construction of this Agreement is inapplicable and is hereby
waived by the parties. ‘

27. Multiple Counterparts.

~ This Agreement may be executed in multiple counterparts, each of which shall be
deemed to be an original, but all of which taken together shall constitute one and the same
agreement,

28. Headings.

The headings inserted at the beginning of each Section in this Agreement are for
convenience only, and do not add o or subtract from the meaning of the contents of this

‘Agreement.

[SIGNATURES ON FOLLOWING PAGE]
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IN WITNESS WHEREOF, the parties have executed this Agreement under seal as of the
date first above written. '

ATTEST/WITNESS: SELLER:

FULLINGTON REAL ESTATE
- COMPANY - -~ - . .

Title:
O ' | FULLINGTON GMC SALES, INC.

N A 0%' - Ganiall oot

Title:

BUYER:

AIELLO LAND COMPANY

{AD166125.4)
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JOINDER

The undersigned, for good and valuable consideration, receipt of which is hereby
acknowledged, and intending to be legally bound, hereby agrees to indemnify, defend and hold
Buyer and its affiliates and members (the “Indemnified Parties”) harmless from and against any
and all liability, damage, loss, cost and expense (including reasonable attorneys® fees incurred in
connection with the enforcement of this Joinder or otherwise) incurred by any one or more of the

.- Indemnified Parties by reason of, related to or in connection with the involvement of John
Richard Fullington, Jr. or Lorefta P. Fullingion, his spouse (“F ullington™), il any pottion of the "~

Property or the chain of title thereto, including without limitation any claim, question or
exception that may be made or raised as to any ongoing right, title or interest of Fullington in the
Property or any portion thereof, whether or not true or accurate. The undersigned hereby
warrants and represents to Buyer (i) that the foregoing Purchase and Sale Agreement has been
duly and valjdly authorized, executed and delivered by Seller and constitutes the legal, valid and
binding obligation of Seller, (i) Seller owns all right, title and interest of the “Buyer” under the
Seller Contract, and (jii) that the Seller Contract, in the form referred to in the Purchase and Sale
Agreement, is in full force and effect and none of the terms thereof has been amended,
supplemented or waived. '

THE FULLINGTON AUTO BUS
COMPANY, a Pennsylvania corporation

: Title:
Date: ‘3_‘3\"4"0‘%- 1e

{AD166125.4).
16



- b —————) Mt 1o MRS 4" 7 ? At ——t——nn 11+ +

{AD166125.4)

EXHIBIT A

Seller Contract




03104038 .



‘8272885 10:23 JRA DEVELOPMENT + 14123312315 NO. 195

AMENDMENT TO PURCHASE AND SALE AGREEMENT

THIS AMENDMENT as of the "\ day of February, 2005, by and between
FULLINGTON REAL ESTATE COMPANY and PULLINGTON GMC SALES, INC.
{collectively,"Scller”), both Pennsylvania corporations, with an address at 316 East Chorry
Street, Clearficld, PA 16830, and AIELLO LAND COMPANY ("Buyer"), a Pennsylvania
limited liability company, with an address c/o James R. Aiello, Jr., 316 Lehigh Sireet, Pittsburgh,
PA 15232,

WITNESSETH:

WHEREAS, Scller and Buyer-entered into a Purchase and Sale Agreement (the
“Agrecment”), dated as of December 27, 2004, with respect to cettain real property situate in
Lawrencs Township, Clearfield County, Pennsylvania;

WHEREAS, Seller and Buyer desire to amend the Agreement upon the terms and
conditions set forth in this Agreement,

NOW, THEREFORE, for and in consideration of the premises, the covenants contained
in this Agrecment, and other good and valuable consideration, the receipt, sufficiency and
adequacy of which are acknowledged by the parties, Seller and Buyer, each intending to be
legally bound bercby, covenant and agree as follows: : '

L The expiration date of the forty-five (45)-day period referred to in Section 4(c) of
the Agreement is hercby revised to be Mateh 31, 2005, and the Closing Date, subject 1o the terms
and conditions of the Agreement, shall be within forty-five (45) days after the expiration of the
Due Diligence Period.

2 Except as amended hereby, the Agmemeht remains in full forec and effect.

' IN WITNESS WHEREOF, the parties have exccuted this Agreement under scal as of the
date first above written,

[SIGNATURFS ON FOLLOWING PAGE)
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" ATTEST/WTTNESS:

1 | ., . 92805 18:23  JRA DEVELOPMENT + 14123912315

SELLER:

FULLINGTON REAL ESTATE
COMPANY

-BY:MM___;.M;_%

Title: President

FULLINGTON GMC SALES, INC.

Title: President .

BUYER:
AIELLO LAND COMPANY

ol Lo\

b

et
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JamesM. Creenfiel(]

: ‘ 1030 Liberty Street
" KeithM g}e):nrick ' DALE Franklin, PA 163231208
Brian M Spaid . ‘A] 814/ 4352-2181
T OODARD FAX 814/ 437-3212
Joseph H. Keebler, Jr. LAW FIRM _
Raymond S. Woodard
(01 Counsel)

Ralp]u L Monfeomen;, Jr.

(Of Counsel) email; p’emricklaw@csonline.ne.t
Robert M. Dale website: www.dalewoodard.com
(1905-1983)
May 20, 2005 | MAY 2 3 2005
Paul H. Titus, Esquire Timothy E. Durant, Esquire
Schnader Harrison Segal & Lewis, LLP 201 North Second Street
120 Fifth Avenue, Suite 2700 Clearfield, PA 16830

Pittsburgh, PA 15222

Re: J Richard F ullington, Jr., v. Fullington Auto Bus Company, et al.
No. 05-565 C.D., Clearfield County

Dear Paul and Tim:

This will confirm that I have granted each of you an indefinite extension of time to
plead to the Complaint filed in the above referenced matter. I will review the materials
which Paul provided to me yesterday and, after doing so, I will give you my thoughts on
how, or if, this matter can be resolved short of full-scale litigation.

I enjoyed meeting each of you, and I appreciate your willingness to work in a spirit
of cooperation to see whether this matter can be resolved.

Sinée_rely yours,

DALE WOODARD LAW FIRM

, " Keith M. Pemrick

EXHIBIT 3
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LandAmerica Lender Ref: First Commenvonith Benk

Lawyers Title

COMMITMENT FOR TITLE INSURANCE
SCHEDULE A

1.  Effective Date: June 29, 2005
Commitment No.: 410001487A - First Revised
2, Policy or Policlas to be Issued:

ALTA Owner's Pollcy — 10/17/92

Proposed Insured: Alello Land Company, L.P., a Pennsylvania limited partnership
Amount; $2,650,000,00

ALTA Loan Policy - 10/17/92

Proposed Insured: First Commonwaalth Bank, its successors and/or assigns
Amount: $2,500,000.00

3. Title to the Fee Simple or Interest In the land described or referred to in this
Commitment Is at the effective date hereof vasted In:

- Fullington Real Estate Company, a Pennsylvanla corporation

4, The land referred to in this Commitment is desc¢ribed in Schedule C:

Attached hereto and made part hereof,
For Informational Purposes Only:
Lawrence

Clearfield County
Pennsylvania

Authorize%gsgent

Lawyers Title Insurance Corporation
One PPG Place
12th Floor « Pittsburgh ¢ Pennsyivania ¢ 15222
Phone: 412-261-6410 ¢ Fax: 412-261-1160 ' ,
This Commitment is invalid unless the insuring provisions and Schedules A and B are attached. .
C-Commitment 1966 Revised 7/26/99 ’ Page 1 of 8
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File No.: 410001487
Lender Ref: Alallo Land Company, L.P., a Pennsyivania
fimited partnarship

SCHEDULE B - SECTION I
REQUIREMENTS

The following are the requiraments to ba complied with: Instrument(s) satisfactory to us, creating
the estate or interaest to ba Insured must be executed, déllverad and filed for racord:

1.

3.

4.
5.

Documents satisfactory to the Company creating the interest in the land and/or the
mortgage to be insured must be signed, acknowledged, delivered and recorded:

DEED FROM Fuliington Real Estate Company, a Pennsylvanla corporation to Alello Land
Company, L.P., a Pennsylvania limited partnership

MORTGAGE FROM Alello Land Company, L.P,, a Pennsylvania limited partnership to First
Commonwealth Bank
AMOUNT: $2,500,000.00.

This Title Insurance Commitment (the "Commitment®) Is Issued pursuant to the Agreement
to Issue Policy contained on the American Land Title Insurance Commitment (1982) front
cover form (the "Form™) and is subject to the Conditions stated therein. Any title search and
examination conducted by or for tha Company In connectlon with the Issuance of this
Commitment Is solely for the benefit of the Company. The sole llability of Company and its
agent shall arise under and be governed by the Commitment and/or Policy subsequently
Issued. Nelther the Company nor Its Issuing agent shall be Ilable to the proposed Insured(s)
or any other party for any claim of alleged negligence, negligent representation, or any
other cause of action In tort in connection with this Commitment. If this copy of the
Commitment Is not accompanied by the Form, a copy of the Form may be obtained from
this Company upon request.

Satisfactory evidence should be provided that improvements and/or repairs or alterations
thereto are completed; that contractor, sub-contractors, labor and materialmen are all pald;
and have released of record all liens or notice of intent to perfect a lien for labor material.
Real estate tax receipts must be furnish_ed for the prior three years.

Receipts must be furnished for sewer and water charges.

MORTGAGES:

a) Mortgage from Fullington Real Estate Company to Kishacoquilllas Valléy National Bank
dated December 29, 2004 and recorded January 3, 2005 at Instrument No. 200500063 in

‘the amount of $1,085,000.00. '

JUDGMENTS (which must be satisfied of record):

a) Household Bank, (SB) vs. Richard J. Fullington and Loretta P. Fullington, filed at 02-
1911CD, judgment entered January 29, 2003 In the amount of $14,251.90 vs, Loretta P.
Fullington, : :

This Commitment Is invalid unless the Insuring provisions and Schedules A and B are attached.

C-Commitment 1966 Revised 7/26/99 . Page 20f 8
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8.

10.

) 110

File No.: 410001487
Lander Ref: Alolio Land Company, LLP,, a Pennsylvania
limited partnership

b) Citibank (South Dakota) NA vs. Loretta P, Fullington, 03-542-CD, judgment entered June
16, 2003 In the amount of $16,513.05.

Letter must be furnished from the Municipality and/or Municipal Authority showing that
thare are no unfiled municipal liens or claims.

The following requirements apply to the grantor corparation:

(2) A certlificate of good standing for the grantor corporation must be submitted from the
state in which it is incorporated,

(b) A certifled copy of thé resolution of the board of directors of the grantor corporation,
authorizing the execution of the proposed deed, must be submitted.

(c) If the proposed conveyance constitutes a sale of a substantial portion of the assets of
the grantor corporation, a certiflad copy of the resolution of the shareholders of the
corporation, authorizing the proposed sale, must be submitted.

(d) Taxes settled by the Commonwealth of Pennsylvania against the grantor corporation, If
any. A lien certificate will be ordered by our office from the Department of Revenue.

We find tha following pending litigation in which must be settled and discontinued
of record or the subject property must be released from the litigation:

J. Richard Fullington Jr. vs. Fullington Auto Bus Company, Fullington GMC Sales,
Inc,, Fullington Real Estate Company, et al,, filed at 05-565, filed on April 20, 2005.

The following requirements apply to the mortgagor limited parthership:

(2) A copy aof the limited partnership agreement and certificate of limited partnership,
Including any amendments thereto, must be submitted,

(b) Unless the limited partnership agreement provides otherwise, all géneral partners must
execute the proposed mortgage.

(c) Proof of authority to execute the proposed mortgage must be submitted.

This Commitment Is invalid unless the insuring provisions and Schedules A and B are attached,

C-Commitment 1966 Revised 7/26/99 Page 3of 8
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File No.! 410001487
Lender Ref: Alelio Land Company, L.P,, @ Pennsylvania
timited partnarship

SCHEDULE B - SECTION II
EXCEPTIONS

The policy or policies to be issuad will contain exception to the following unless the same
are disposed of to the satisfaction of the Company.

‘1, Unrecorded easements, discrepancies or conflicts in boundary llnes, shortages In area and
encroachments which an accurate and complete survey would disclose.

2. Rights or claims of partles other than the insured In actual possession of any or all of the
land.

3. Real estate taxes for the current and prior tax years which are hereafter assessed and are
not yet due and payable.

4., Coal and mining rights and all rights and privileges Incident to the mining of coal, heretofore
conveyed or reserved by instruments of record rights of surface, lateral or sub]acent
support; or any surface subsidence,

THIS DOCUMENT DOES NOT INCLUDE OR INSURE THE TITLE TO THE COAL AND THE RIGHT
OF SUPPORT UNDERNEATH THE SURFACE OF THE LAND DESCRIBED OR REFERRED TO
HEREIN AND THE OWNER OR OWNERS OF SUCH COAL MAY HAVE THE COMPLETE AND
LEGAL RIGHT TO REMOVE ALL OF SUCH COAL AND, IN THAT CONNECTION, DAMAGE MAY
RESULT TO THE SURFACE OF THE LAND AND ANY HOUSE, BUILDING OR OTHER
STRUCTURE ON OR IN SUCH LAND. THE INCLUSION OF THIS NOTICE DOES NOT ENLARGE,
RESTRICT OR MODIFY ANY LEGAL RIGHTS OR ESTATES OTHERWISE CREATED,
TRANSFERRED, EXCEPTED OR RESERVED BY THIS INSTRUMENT,

5. Right of way for utility easement north of 5.R. 879 as granted in deed from Harold E. Pentz,
et al, to Wal-Mart Stores, Inc., dated April 8, 1994 and recorded in Record Book 1599, page
156 (limited to Parcel 3).

6. The following matters shown on Alta/Acsm Land Title Survey, made by Curry & Assoclates,
: dated February 10, 2005, file No. 7804, made for Alello Land Company (The Survey):

(a) 50 foot wide electric and telephone line right of way,

(b) Boundary line conflict between Insured land (Parcel 3) and property now or formerly of
MRAJ, Inc., as depicted on survey as "line established by Hess and Fisher."

7. Rights of the public in and to that portion of the land within the legal limits of Baney Road,‘
Township Road 603, as shown on The Survey,

This Commitment is invalid unless the insuring provisions and Schedules A and B are attached.

C-Commitment 1966 Revised 7/26/99 ' Page 4 of B
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' Flle No.1 410001487
Lender Ref: Alello Land Company, L.P,, a Penngyivania
Nimited partnership

SCHEDULE "C"

All that certain plece or parcel of lands situated in Lawrence Township, Clearfield County,
Pennsylvania, being more particularly bounded and described as follows:

Beginning at a point on the center line of Township Road T-603, sald peint being the northwest
corner of David M. Chnupa as described in Instrument Number 200404017, sald point being the
southwest corner of the parcel hereln conveyed and running;

1. thenca along the center line of Township Road T-603 and along the eastern line of lands of
Linglewood Lodge Inc. north 09 degrees 48 minutes 08 seconds east a distance of 1096.29 feet to
a rallroad rall (found), said rail being on the southern line of lands of of the Linglewood Lodge Inc.;

2. thence along the southern line of lands of Linglewood Lodge Inc. south 79 degrees 33 minutes
19 seconds east a distance of 2,009.09 feet to a 3/4" rebar (set), said rebar being near the
centerline of an old access road over a culvert bridge over an unnamed tributary to Wolf Run, sald
rebar being the northwest corner of lands of MRAJ, Inc. as described In Instrument Number
199918743;

3. thence along the northwestern line of lands of MRAJ, Inc, the following courses and distances:

a) south 54 degrees 44 minutes 58 seconds west
a distance of 79.07 feet to a point;

b) south 45 degrees 37 minutes 10 seconds west
a distance of 77.13 feet to a point;

c) south 74 degrees 35 minutes 10 seconds west
a distance of 158.79 feet to a point;

d) north 63 degrees 34 minutes 50 seconds west -
a distance of 263.18 feet to a point;

e) south 25 degrees 17 minutes 10 seconds west
a distance of 91.55 feet to a point; _

f) north 86 degrees 45 minutes 50 seconds west

a distance of 60.40 feet to a point In the center line
of an unnamed tributary to Wolf Run;

4. thence along the western line of lands of MRAJ, Inc. south 22 degrees 27 minutes 44 seconds
east a distance of 3.47 feet to a 3/4" rebar (found), said rebar being the northeast corner of Parcel
1 here above described;

5. thence along the northem line of Parcel 1 here above described the following courses and
distances:

This Commitment Is Invalid unless the insuring provisions and Schedules A and B are attached,
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Flia No.: 410001487
Lender Refs Aielio Land Company, L.P, a Pennsylvania
limited partnership

a) south 50 degreas 47 minutes 07 seconds west
a distance of 58,81 feet to a point;

b) south 11 degrees 05 minutes 53 seconds east
a distance of 56.14 feet to a point;

¢) north 82 degreas 51 minutes 53 seconds west
a distance of 87.32 feet to a point;

d) south 47 degrees 38 minutes 52 seconds west
a distance of 157.70 feet to a polint;

6. thence still along the northern line of Parcel 1 here above and slong the northern line of lands of
Parcel 2 here above described south 83 degrees 27 minutes 23 seconds west a distance of 64.88
feet to a point;

7. thence still along the northern line of Parcel 2 here above south 30 degrees 55 minutes 23
seconds west a distance of 21.50 feet to a point, sald point being the northeast corner of lands of
First Commonwealth Financlal Company as described in Instrument Number 200321912;

8. thence along the northern line of lands of the First Commonwealth Financial Company and along
the center line of the unnamed tributary to Wolf Run the following courses and distances:

a) sauth 75 degrees 34 minutes 43 seconds west
a distance of 23.76 feet to a point;

b) south 50 degrees 55 minutes 23 seconds west
a8 distance of 49.80 feet to a point;

c) south 61 degrees 25 minutes 39 seconds west
a distance of 36.99 feet to a point;

d) south 74 degrees 43 minutes 57 seconds west
a distance of 26.74 feet to a point;

e) south 60 degrees 44 minutes 39 seconds west
a distance of 42.87 feet to a point;

f) south 34 degrees 38 minutes 19 seconds west
a distance of 26.80 feet to a point;

g) south 62 degrees 25 minutes 40 seconds west
a distance of 27,50 feet to a point;

h) south 79 degrees 19 minutes 18 seconds west
a distance of 16.91 feet to a point;

i) south 60 degrees 37 minutes 17 seconds west
a distance of 40.32 feet to a point;

This Commitment is Inval;d unless the insuring provisions and Schedules A and B are attached.
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File No.s 410001487
Lender Ref: Alello Land Company, L.P., a Pennsyivania
limited partnership

§) south 66 degrees 48 minutes 25 seconds west
a distance of 26,51 feet to a point;

k) south 48 degrees 19 minutes 05 seconds west
a distance of 47.55 feat to a point;

1) south 07 degrees 06 minutes 15 seconds west
a distance of 39.20 feet to a point;

m) south 50 degrees 37 minutes 16 seconds west
a distance of 39.40 feet to a point;

n) south 34 degrees 34 minutes 15 seconds west
a distance of 27.44 feet to a point;

o) south 44 degrees 37 minutes 56 seconds west
a distance of 20.34 feet to a point, said point belng

the northeast corner of lands of C.S.P. Investments,
Inc.;

9. thence along the northern line of lands of C.S.P. Investments and along the center line of an
unnamed tributary to Wolf Run the following courses and distances:

a) south 53 degrees 08 minutes 40 seconds west
a distance of 8.11 feet to a point;

b) south 71 degrees 17 minutes 16 seconds west
a distance of 9,24 feet to a point;

c) north 50 degrees 08 minutes 41 seconds west
8 distance of 28.41 feet to 2 point;

d) south 66 degrees 09 minutes 31 seconds west
a distance of 12,37 feet to a point;

e) south 35 degrees 00 minutes 33 seconds west
a distance of 10,62 feet to a point;

f) south 00 degrees 21 minutes 50 seconds west
a distance of 37.37 feet to a polnt;

@) south 29 degrees 33 minutes 28 seconds west
a distance of 34.46 feet o a paint;

h) south 33 degrees 58 minutes 03 seconds west
a distance of 49.27 feet to a point;

i) south 00 degrees 14 minutes 10 seconds east

This Commitment Is invalid unless the insuring provislons and Schedules A and B are attached.
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Flle No.t 410001487
Lender Ref: Alallo Land Company, L,P., a Penncylvania
{imited partnership

a distance of 16.31 feet to a point;

j) south 16 degrees 55 minutes 15 seconds east
a distance of 41.75 feet to a point;

k) south 51 degrees 08 minutes 54 seconds west
- a distance of 22.07 feet to a point;

1) south 07 degrees 38 minutes 13 seconds east
a distance of 18,97 feet to & point;

10. thence still along the northern line of lands of C.S.P. Investments, Inc, and also along the
northern line of lands of Keller & Wolfel, Inc. as described in Deed Book 553 page 357 south 05
degrees 27 minutes 34 seconds west 2 distance of 9,32 feet to a point, said point belng in the
center line of an unnamed tributary to Wolf Run;

11. thence along the northem line of lands of Keller & Woilfel, Inc. along south 25 degrees 36
minutes 31 seconds west a distance of 236.29 feet to a point, said point being near the center line
of Wolf Run, sald point also being the northeast corner of lands of David M. Chnupa as described in
Instrument Number 200404017;

12. thence along the northern line of lands of David M. Chnupa north 64 degrees 53 minutes 27
seconds west passing through a 5/8" rebar (found) at a distance of 19,86 feet and passing through
another 5/8" rebar (found) at a distance of 750.24 feet and continuing on for a total distance of
733.33 feet to a point and place of beginning. ’

Containtng 1,352,862.97 sq, ft. 31,057 acres as shown on plat map prepared by Curry & Associates
dated February 3, 2005.

Being designated as tax parcel 123-L07-000-00031.

Being part of the property which J. Richard Fullington, et ux. conveyed to Fullington Real
Estate Company by deed dated August 26, 2003 and recorded at Instrument No,
200315359,

This Commitment s invalid unless the insuring provisions and Schedules A and B are attached.

~ C-Commitment 1966 Revised 7/26/99 Page 8 of 8
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Bl Lawyers Title

; COMMITMENT FOR TITLE INSURANCE
1 SCHEDULE A

1, Effectiva Data: June 29, 2005
Commitment No.: 4100014878 - First Revised
2. Policy or Policies to ba Issued:

ALTA Owner's Policy - 10/17/92

Proposed Insured: Alello Land Company, L.P., a Pennsylvania limited partnership
Amount: $2,650,000,00

ALTA Loan Policy - 10/17/92

Proposed Insured: First Commonwealth Bank, Its successors and/or assigns
Amount: $2,500,000.00

3. Title to the Fee Simple or Interest in the land described or referred to In this
Commitment is at the effective date hereof vested in:

Leigal: Harry K. Maney and Emilie D. Maney, a/k/a Emily D. Maney, formerly husband and
wife

Equitable: Fullington GMC Sales, Inc., a Pennsylvania corporation

4. The land referred to in this Commitment Is described in Schedule C:

Attached hereto and made part hereof.
_For Informational Purposes Only:
Lawrence Township

Ciearfield County
"Pennsylvania

Aol
Authonzed Owcer or Agent

Lawyers Title Insurance Corporation
One PPG Place
12th Floor ¢ Pittsburgh ¢ Penngyivania ¢ 15222
Phone: 412-261-6410 ¢ Fax: 412-261-1160
This Commitment Is invalid unless the insuring provisions and Schedules A and B are attached.
C-Commitment 1966 Revised 7/26/99 Pagel of8
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Lender Reft Alsllo Lend Company, L.P., a Pennsylvania
limited partnership

SCHEDULE B - SECTION 1
REQUIREMENTS

The following are the requirements to ba complied with: Instrument(s) satisfactory to us, creating
the estate or interest to be Insured must be exacuted, delivered and flied for record:

1.

® N @ w

9.

Documents satisfactory to the Company creating the Interest in the land and/or the
mortgage to be insured must be signed, acknowledged, delivered and recorded:

DEED from Harry K. Maney and Emilie D, Maney aka Emily D. Maney and Fullington GMC
Sales, Inc., a Pennsylvania corporation to Alello Land Company, L.P., a Pennsylvania limited
partnership.

MORTGAGE from Aietlo Land Company, L.P., a Pennsylvania limited partnership to First
Commonwealth Bank.

This Title Insurance Commitment (the "Commitment”) Is Issued pursuant to the Agreement
to Issue Policy contained on the American Land Title Insurance Commitment (1982) front
cover form (the "Form") and Is subject to the Conditions stated therein. Any title search and
examination conducted by or for the Company in connection with the Issuance of this
Commitment is solely for the benefit of the Company. The sole liabllity of Company and its
agent shall arise under and be governed by the Commitment and/or Policy subsequently
Issued. Neither the Company nor its issulng agent shall be liable to the proposed Insured(s)
or any other party for any claim of alleged negligence, negligent representation, or any
other cause of action In tort in connection with this Commitment. If this copy of the
Commitment Is not accompanied by the Form, a copy of the Form may be obtained from
this Company upon raquest.

Satisfactory evidence should be provided that improvements and/or repairs or alterations
thereto are completed; that contractor, sub-contractors, labor and matetialmen are all paid;
and have released of record all liens or notice of Intent to perfect a lien for labor material.
Proof that all natural persons in this transaction are of full age and legally competent.

Proof of Identity of parties as set forth in Recital,

" Real estate tax recelpts must be furnished for the prior three years,

Recelpts must be furnished for sewer and water charges.
MORTGAGES:

a). Mortgage from Fullington Real Estate Company and Fullingten GMC Sales, Inc. to

Kishacoquilllas Valley National Bank dated December 29, 2004 and recorded January 3,

_;005 at Instrument No. 200500063 In the amount of $1,085,000.00 (encumbers equitable
tie).

JUDGMENTS: NONE

This Commitment is invalld unless the insuring provisions and Schedules A and B are attached.

C=Commitment 1966 Revised 7/26/99 Page 2 of 9
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14,

15,

16.

17.

SATDANERICA @o12/017
PFlle No.1 4100014878
Lender Refi Aiello Land Company, L.P., & Pennsylvania

fimited partnership

Letter must be fumnished from the Municipality and/or Munlcipal Authority showing that
there are no unfiled municipal tiens or clalms.

The following requirements apply to Fuliington GMC Sales, Inc,;

(3) A certificate of good standing for the grantor corporation must be submitted from the
state in which it Is incorporated. , .

(b) A certified copy of the resolution of the board of directors of the grantor corporation,
authorizing the execution of the proposed deed, must be submitted.

(c) If the proposed conveyance constitutes a sale of a substantial portion of the assets of
the grantor corporation, a certified copy of the resolution of the shareholders of the
corporation, authorizing the proposed sale, must be submitted.

(d) Taxes settled by the Commonwealth of Pennsylvania against the grantor corporation, If
any. A lien certificate will be ordered by our office from the Department of Revenue.

REISSUE RATE: A purchaser or mortgagor of real estate or an assignee of a lease from
one whose ownership or leasehold interest has been insured with ten (10) years
immediately prior to the date of closing of the new transaction, shall be entitled to a reissue
rate. Proof of past insurance is required.

Prior to settiement, search of statewide support lien system to be performed to determine
the existence of support arrearages, if any. Company or Its Agent to be provided with social
security numbers of all natural persons that are a party to the transaction so that this
search can be performed by the closing offlcer no more than 30 days In advance of closing.

NOTICE TO SELLER(S): You are required by law to provide Company with your correct
taxpayer Identification number, If you do not provide Company with your correct taxpayer
Identification number, you may be subject to civil or criminal penalties imposed by law.
Shown for information: .

(a) Memorandum of Agreement of Sale from Harry K. Maney and Emille D, Maney, husband
and wife, to Richard J. Fuliington, Jr. dated February 21, 1995 and recorded in Deed Book
Volume 1661, page 13; as assigned to Fullington - GMC Sales, Inc., by assignment recorded
June 19, 2002 at instrument No, 200209725.

Shown for information:

Pending Action In divorce filed by Harry K, Maney vs. Emilie D. Maney, filed at 95-1072-CD.
The following requirements apply to the mortgagor imited partnership:

(2) A copy of the limited partnership agreement and certificave of limited partnership,
including any amendments thereto, must be submitted.

This Commitment Is Invalid unless the Insuring provislons and Schedules A and B are attached.

C-Commitment 1966 Revised 7/26/99 ) Paga 3 of 8
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File No.: 4100014878
Lendesr Ref1 Alello Land Company, L.P., a Pennsyivania
limited partnership

(b) Unless the limited partnership agraement provides otherwise, all general partners must
exacute the proposed mortgage,

(c) Proof of authority to execute the proposed mortgage must be submitted.

18. Wa find the following pending litigation in which must be settied and dlscontlnued
of record or the subject property must be released from the litigation:

J. Richard Fullington Jr. vs, Fullington Auto Bus Company, Fullington GMC Sales,
Inc., Fullington Real Estate Company, et al,, filed at 05-5865, filed on April 20, 20085.

This Commitment Is invalid unless the insuring provisions and Schedules A and B are attached,

C-Commitment 1966 Revised 7/26/99 ' Page 4 of 8
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SCHEDULE B - SECTION 11
EXCEPTIONS

The policy or policies to be issuad will contain exception to the following unless the same .
are disposed of to the satisfaction of tha Company.

1.

6,

Unrecorded easements, discrepancies or conflicts in boundary lines, shortages in area and
encroachments which an accurate and complete survey would disclose.

Rights or claims of parties other than the Insured in actual possession of any or all of the
land. )

Real estate taxes for the current and prior tax years which are hereafter assessed and are
not yet dua and payable.

Coal and mining rights and all rights and privileges incident to the mining of ooal,'heretofore
conveyed or reserved by instruments of record; rights of surface, lateral or subjacent
support; or any surface subsidence.

THIS DOCUMENT DOES NOT INCLUDE OR INSURE THE TITLE TO THE COAL AND THE RIGHT
OF SUPPORT UNDERNEATH THE SURFACE OF THE LAND DESCRIBED OR REFERRED TO
HEREIN AND THE OWNER OR OWNERS OF SUCH COAL MAY HAVE THE COMPLETE AND
LEGAL RIGHT TO REMOVE ALL OF SUCH COAL AND, IN THAT CONNECTION, DAMAGE MAY
RESULT TO THE SURFACE OF THE LAND AND ANY HOUSE, BUILDING OR OTHER :
STRUCTURE ON OR IN SUCH LAND. THE INCLUSION OF THIS NOTICE DOES NOT ENLARGE,
RESTRICT OR MODIFY ANY LEGAL RIGHTS OR ESTATES OTHERWISE CREATED,
TRANSFERRED, EXCEPTED OR RESERVED BY THIS INSTRUMENT,

Policy Insures against future surface operations on the insured premisés.

Grant of non-exclusive easement for ingress, egress, etc., over a 24 foot wide paved
entrance and driveway set forth in deed from Clinton County Industrial Development
Authority, et al. to Beaid Oil Company, Inc, dated June 14, 1930 and recorded in Deed Book
Volume 1350, page 249, as shown on Alta/Acsm Land Title Survey made by Curry &
Assoclates, dated February 10, 2005, file no. 7804, made for Alello Land Company (The
Survey).

The following matters shown on The Survey:

(a) 50 foot wide electric and telephone line right of way.

This Commitment is invalid unless the Insuring provisions and Schedules A and B are attached.

C-Commitment 1966 Revised 7/26/99 Pege 5 of 8
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Lender Refs Ajello Land Company, L.P,, a Pennsyivania
limlted partnership

SCHEDULE "C”

PARCEL ONE:

ALL that certain parcel of land sltuafe in Lawrence Township, Clearfleld County, Pennsylvania, more
particularly described as follows:

Beginning at a 3/4” rebar set on the northern right of way line of Pennsylvania State Route SR-
0879, sald rebar belng the southwest corner of lands of James A. and Debris M. Null as described In
Dead Book 1893 page 536 the second thereof, sald place of beginning being the southeast corner
of the parcel herein conveyed and running;

1. thence along the northern right of way line of Pennsylvania State Route SE-0879 south 63
degrees 43 minutes 23 seconds west a distance of 214.61 feet to a point, sald point being the point
of curve to the state route; .

2. thence along still along the northern right of way line SR-0879 along the arc or a circle 35.34
feet having a radius of 7739.44 feet, curving to the left, the chord of sald arc running south 63
degrees 35 minutes 33 seconds west a distance of 35.34 feet to a point, said point being tha
southeast corner of other lands of the Grantors as described in Deed Book 1498 page 285;

3. thence 2long the eastern line of other lands of the Grantor north 22 degrees 45 minutes 13
seconds west passing through a 5/8" pin (found) at a distance of 514.67 feet and continuing on for
a total distance of 520.70 feet to a point In the center line of an unnamed tributary to Wolf Run,
said point being on the southern line of lands of the Fullington Real Estate Company as described in
Instrument Number 200315359;

4, thence along the southemn line of lands of the Fullington Real Estate Company the foilowing
courses and distances:

a) north 83 degrees 27 minutes 23 seconds east
a distance of 4.98 feet to a point;

b) north 47 degrees 38 minutes 52 seconds east
a distance of 157.70 feet to a point;

¢) south 82 degrees 51 minutes 53 seconds east
a distance of 87.32 feet to a point;-

d) north 11 degrees 05 minutes 53 seconds west
a distance of 56,14 feet to a point;

e) north 50 degrees 47 minutes 07 seconds east

a distance of 58.79 feet to a 3/4” rebar (found),
sald rebar being on the western line of lands of
the MRAJ, Inc. as described In Instrument Number
199918743;

5. thence along the western line of lands of MRAJ, INC. south 22 degrees 27 minutes 44 seconds

This Commitment Is invalid unless the insuring provisions and Schedules A and B are attached.

C-Commitment 1966 Revised 7/26/99 Page 6 of 8
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east a distance of 262.46 feet to a 3/4” rebar (found), said rebar being the northeast corner of
lands of the aforemantioned James A. and Debris M. Null as described In Deed Book 1893 page
536;

6. thence along the lands of James A. and Debris M. Null the following courses and distances:

a.) south 64 degreas 56 minutes 57 seconds west
a distance of 50,07 feet to a 34” rebar (set);

b) south 23 dagrees 28 minutes 51 saconds east
a distance of 320,46 feet to a 34 rebar (set) and
place of beginning.

Containing 3.357 areas and shown oh map prepared by Curry and Assoclates dated February 3,
2005. Bearing based on the northern line of lands of C.S.P. Investments, Inc. as recorded In Deed
Book 1892 page 436.

Being designated as Tax Parcel 123-L07-000-00068.

Being the same proparty which Clinton County Industrial Development Authority and WTBH, Inc.,
conveyed to Harry K. Maney and Emilie D. Maney, husband and wife, by deed dated March 29,
1963 and recorded in Record Book 1517, page 103,

PARCEL TWO;

ALL that certain piece of parcel of land situate in Lawrence Township, Clearfield County,
Pennsylvania, being more particularly bounded and described as follows:

Beginning at a point on the northern right of way of Pehnsylvania State Route SR-0879, said point
being the southwest corner of other lands of the Grantors as described in Deed Book 1661 page 13,
Parcel 1, said place of beginning being the southeast corner of the parcel hereln conveyed and
running;

1, thence along the northern right of way line of Pennsylvania State Route SR-0879 along the arc
of a circle 75.00 feet having a radius of 7,739.44 feet, curving to the left, the chord of said arc
running south 63 degrees 11 minutes 03 seconds west a distance of 75.00 feet to a %" rebar (set),
sald rebar being the southeast cormner of lands of First Commonwealth Financial Corporation as
described In Instrument Number 200321912;

2. thence along the eastern line of land of the First Commonwealth Financial Corporation north 22
degrees 45 minutes 26 seconds west passing through a 3/4" pipe (found) at a distance of 513.50
feet and continuing on for a total distance of 530.00 feet to a point in the center line of an
unnamed tributary to Wolf Run, sald point being on the southern line of lands of Fullington Real
Estate Company as described In Instrument Number 200315359;

3. thence along the southern line of lands of the Fullington Real Estate Company and running near '
the center line of unnamed tributary to Wolf Run the following courses and distances:

a) north 30 degrees 55 minutes 23 seconds ¢ast
a distance of 21.50 feet to a point;

This Commitment is invalid unless the insuring provisions and Schedules A and B are attached.
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b.) North 83 degrees 27 minutes 23 seconds east
a distance of 59.90 feet to a point, sald point belng
the western line of other lands of the Grantors as
described in Deed Book 1661 page 13, Parcel 1;

4. thence zlong the other lands of the Grantor south 22 degrees 45 minutes 13 seconds east
passing through a 5/8” pin (found) at a distance of 6.03 feet and continuing on for a total distance
of 520.70 feet to a point and place of beginning. ’

Contalning 0.914 acres as shown on plat map prepared by Curry & Assoclates dated February 3,
2005, Bearing based on the northern line of lands of C.S.P. Investments Inc. as recorded in Deed
Book 1892 page 436.

Being designated as tax parcel 123-L07-000-00106.

Being the same property which Harold E. Pentz, et al, conveyed to Harry K. Maney and Emily D.
Maney, husband and wife, by deed dated November 20, 1992 and recorded in Record BookVolume
1498, page 285,

‘ This Commitment Is invalid unless the insuring provisions and Schedules A and B are attached.

| C-Commitment 1966 Revised 7/26/99 Page B of 8
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA
CIVIL ACTION - LAW
J. RICHARD FULLINGTON, JR.,
Plaintiff,
VvS.

No. 05-565

FULLINGTON AUTO BUS COMPANY,
et al.,

Defendants.

ORDER OF COURT

AND NOW, to-wit, this___day of July, 2005, upon consideration of the Emergency
Motion to Strike Portions of Prayer for Relief from Count Six of Complaint and to Bar
Conveyance of Property it is hereby ORDERED, ADJUDGED and DECREED that said Motion
be and hereby is GRANTED. It is further ORDERED that 1) subsection (b) to paragraph 76 of
the Complaint, and subsection (b) of the Wherefore Clause to Count Six are hereby STRICKEN
WITH PREJUDICE; 2) the Plaintiff is barred from seeking to have conveyed to him or anyone
else any property being sold by Fullington Real Estate Company and Fullington GMC Sales, Inc.
to Aiello Land Company, LLC pursuant to the Purchase and Sale Agreement of December 27,
2004, as amended on February 24, 2005; and 3) the Plaintiff is barred from interfering in any
way in the sale of the property being sold by Fullington Real Estate Company and Fullington
GMC Sales, Inc. to Aiello Land Company, LLC pursuant to the Purchase and Sale Agreement of

December 27, 2004, as amended on February 24, 2005.

Court of Common Pleas of Clearfield County,
Pennsylvania



i

CERTIFICATION
In accordance with Rule 208.2(d) of the Clearfield County Rules of Civil Procedure, I
hereby certify that concurrence in the Emergency Motion to Strike Portion of Prayer for Relief
from Count Six of the Complaint and to Bar Conveyance of Property was sought from Keith M.

Pemrick, counsel for the Plaintiff, and concurrence was denied.

T

Paul H. Titus
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CERTIFICATE OF SERVICE

I'hereby certify that a true and correct copy of the foregoing Emergency Motion to Strike
Portions of Prayer for Relief as to Count Six and to Bar Conveyance of Property was served

upon the following counsel by facsimile and first-class mail this 25th day of July, 2005:

Keith M. Pemrick, Esquire
DALE WOODARD LAW FIRM
1030 Liberty Street

Franklin, PA 16323

(814) 437-3212 (Facsimile)

Timothy E. Durant, Esquire
201 North Second Street
Clearfield, PA 16830
(814) 765-9596 (Facsimile)

Dy
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Praecipe for Expedited

Disposition was served upon the following counsel by facsimile and first-class mail this 25th day

of July, 2005:

Keith M. Pemrick, Esquire
DALE WOODARD LAW FIRM
1030 Liberty Street

Franklin, PA 16323

(814) 437-3212 (Facsimile)

Timothy E. Durant, Esquire
201 North Second Street
Clearfield, PA 16830
(814) 765-9596 (Facsimile)

g5




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA
CIVIL DIVISION
J. RICHARD FULLINGTON, JR.
Vs. : No. 05-565-CD

FULLINGTON AUTO BUS
COMPANY, et al

ORDER
AND NOW, this Q_’?"”‘ day of July, 2005, upon consideration of
Defendants’ Emergency Motion to Strike Portions of Prayer for Relief from Count
Six of Complaint and to Bar Conveyance of Property filed in the above matter, it is
the Order of the Court that argument has been scheduled for the éfd_ day of

-QL(QJS+ ,2005,at | OO \P .M, in Courtroom No. [,

Clearfield County Courthouse, Clearfield, PA.

BY THE COURT:

FREPRIC J. AMMERMAN
€sident Judge

FILED scing

10:55080 T34

William A, Shaw

rdthonotary/Clerk of Couég‘a"‘d’zd‘f0

T Zinvngs dor
TN '\3 '}‘0’\'5)

Q%/JUL 282005 lrmumo
| Persecvic
b
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OFFICE OF COURT ADMlNlSTRATOR
FORTY-SIXTH JUDICIAL DISTRICT OF PENNSYLVANIA

CLEARFIELD COUNTY COURTHOUSE
SUITE 228, 230 EAST MARKET STREET
- CLEARFIELD, PENNSYLVANIA 16830

DAVID S. MEHOLICK - _ PHONE: (814) 765-2641 MARCY KELLEY
COURT ADMINISTRATOR FAX: 1-814-765-7649 DEPUTY COURT ADMINETRATOR

MEMO: To all parties filing Petitions/Motions in Clearfield County:
Please make note of the following:

Rule 206(f) The party who has obtained the issuance of a Rule to Show Cause shall

forthwith sezve a true and correct copy of both the Court Order entering the Rule and

specifying a return date, and the underlying Petition or Motion, upon every other party to

the proceeding in the manner prescribed by the Pennsylvania Rules of Civil Procedure ,
~(see PA. R.C.P. 440) and upon the Court Administrator,,

Rule 206(g) The party who has obtained the issuance of a Rule to Show Cause shall file
with the Prothonotary, within seven (7) days of the issuance of the Rule, an Affidavit of

- Service indicating the time, place and manner of service. Failure to comply with this
provision may constitute sufﬁc1ent basis for the Court to deny the prayer of the Petition
or Motlon

*** Please note: This also includes service of schedulmg orders obtamed as the
result of the filing of any pleadmg




J. RICHARD FULLINGTON, JR.,

FULLINGTON AUTO BUS COMPANY,
et al.,

Date:

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,

VS.

July 29, 2005

Defendants.

PENNSYLVANIA

CIVIL ACTION - LAW

No. 05-565

TYPE OF PLEADING:
AFFIDAVIT OF SERVICE

FILED ON BEHALF OF:

Defendants, Fullington Auto Bus Company,
Fullington GMC Sales, Inc., Fullington
Real Estate Company, Michael L.
Fullington and Aerial Fullington Weisman

COUNSEL OF RECORD FOR THESE
PARTIES:

Paul H. Titus

Pa. Id. No. 01399

Judith F. Olson

Pa. Id. No. 37476
SCHNADER HARRISON SEGAL &
LEWIS LLP

2700 Fifth Avenue Place
120 Fifth Avenue
Pittsburgh, PA 15222

(412) 577-5200 (Telephone)
(412) 765-3858 (Facsimile)

FILED,«/

M) 1:1180F
JUL 292005

William A. Shaw
‘ rothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA
CIVIL ACTION - LAW

J. RICHARD FULLINGTON, JR.,

)
Plaintiff, )
)
VS. ) No. 05-565
)
FULLINGTON AUTO BUS COMPANY, )
et al., )
)
Defendants. )
AFFIDAVIT OF SERVICE
Commonwealth of Pennsylvania )
) §8:
County of Allegheny )

I, Judith F. Olson, having been duly sworn according to law, hereby depose and state as
follows:

1. I served a copy of the Order dated July 27, 2005 scheduling the oral argument on
Defendants’ Emergency Motion to Strike Portions of Prayer for Relief from Count Six of
Complaint and to Bar Conveyance of Property upon all counsel of record and the Court
Administrator on July 28, 2005 via facsimile and U. S. mail. Attached hereto and marked as
“Attachment 1” is a copy of the letter which was sent to all counsel of record and the Court
Administrator enclosing a copy of the Order, and the facsimile confirmations.

2. The Emergency Motion and Memorandum of Law in Support of said Motion
were previously served upon all counsel of record by facsimile and U.S. mail on July 25, 2005
and was served upon the Court Administrator via hand-delivery on July 26, 2005. Attached

hereto and marked as “Attachment 2” is a copy of the facsimile confirmation showing delivery



of the Motion and Memorandum of Law to Timothy Durant, Esquire via facsimile on J uly 25,
2005. Although we do not have a copy of the facsimile confirmation to Keith Pemrick, Esquire,
I checked our facsimile records and have established that copies of the Motion and Memorandum
of Law were also sent to Mr. Pemrick via facsimile on July 25, 2005. Attached hereto and
marked as “Attachment 3” is a copy of the letter hand-delivered to the Court Administrator,
along with the pleadings, on July 26, 2005. A copy of this letter, along with copies of the
Motion and Memorandum of Law, were also sent to all counsel of record via U.S. mail on July
25, 2005.

FURTHER THE AFFIANT SAYETH NOT.

OIENL B

udith F. Olson  °

SWORN TO AND SUBSCRIBED BEFORE ME
s

this 0% day of July, 2005.

Notary Public iy -

My Commission expires “JUy . 2.9 , 008

COMMONWEALTH OF PENNSYLVANIA
Notarial Seal
Mary Virginia Rodgers, Notary Public
City Of Pittsburgh, Aliegherty County
My Commission Expires Nov. 29, 2008
Member, Pennsylvania Association Of Notaries
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' S ’ h d FIFTH AVENUE PLACE
C n a e r 120 FIFTH AVENUE SUITE 2700 PITTSBURGH, PA 15222-3001

ATTORNEYS AT LAW 412.577.5200 Fax 412.765.3858 schnader.com

July 28, 2005

Judith F. Olson

Direct Dial: (412) 577-5218
Direct Fax: (412) 765-3858
E-mail: jolson{@schnader.com

VIA FACSIMILE/U.S. MAIL

Keith M. Pemrick, Esquire Timothy E. Durant, Esquire
Dale Woodard Law Firm 201 N. 2" Street

1030 Liberty Street Clearfield, PA 16830
Franklin, Pennsylvania 16323

Re:  J. Richard Fullington, Jr. v. Fullington Auto Bus Company, et al.
Dear Messrs. Pemrick and Durant:

Enclosed please find a copy of an Order entered by President Judge Ammerman on
July 27, 2005 in which he schedules oral argument on Defendants’ Emergency Motion to Strike
Portions of Prayer for Relief from Count Six of Complaint and to Bar Conveyance of Property

for August 3, 2005 at 1:00 p.m. in Courtroom No. 1 of the Clearfield County Courthouse.

Very truly yours,

Judith F. Olson
JFO:gr
Enclosure

cc:  David S. Meholick, Court Administrator (w/enc.) (via Facsimile/U.S. Mail)
Paul H. Titus, Esquire (w/enc.)

ATTACHMENT 1

Schnader Harrison Segal & Lewis Lip

NEW YORK PENNSYLVANIA CALIFORNIA WASHINGTON, DC NEW JERSEY



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA
CIVIL DIVISION

J. RICHARD FULLINGTON, JR.

vs. . No. 05-565-CD
FULLINGTON AUTO BUS ;
COMPANY, et al
ORDER

AND NOW, this 3 7" day of July, 2005, upon consideration of

Defendants’ Emergency Motion to Strike Portions of Prayer for Relicf from Count

- Six of Complaint and to Bar Conveyance of Property filed in the above matter, it is

the Order of the Court that argument has been scheduled for the \3rd day of

;&%ﬁ&_, 2005,at _ |:CO 'P .M, in Courtroom No. /

Clearfield County Courthouse, Clearfield, PA.

BY THE COURT:
{4/ Fredric ). Ammerman

FREDRICJ. AMMERMAN
President Judge

( hereby certify thisto be a true
andRttested copy of the original
statament filed in this case. .

-

UL 28 2005

Attest. A 8
Prcthonotary/
: Cierk of Courts
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Tim: Enclosed for your information is a copy of a motion and supportlng papers whlch
we are filing seeking to strike portions of the complaint and to seek relief on an
expedited ba3|s to free the property being sold from any claim in the pending suit.

Regards, Paul

ATTACHMENT 2
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S FIFTH AVENUER PLACE
C e r 120 FPIFTH AVENUE SUITE 2700 PITTSBURGH, PA 15222-3001
T

412.577.5200 Fax412.765.3858 schnader.com

July 25, 2005
Paul H. Titus
Direct Dial 412-577-5224
Direct Fax 412-577-5194
E-mail: ptitus@schnader.com

Mr. David F. Meholick

Court Administrator

Court of Common Pleas of Clearfield County
230 E. Market Street

Clearfield, Pennsylvania 16830

Re: J. Richard Fullington, Jr.
v. Fullington Auto Bus Company, et al.
No. 05-565, Civil Action - Law

Dear Mr. Meholick:
I’m having the following papers delivered to your office in the above-referenced case:

(D Emergency Motion to Strike Portions of Prayer for Relief From Count Six of
Complaint and To Bar Conveyance of Property;

(2) Memorandum of Law in Support of Emergency Motion to Strike Portions of
Prayer For Relief From Count Six of Complaint and To Bar Conveyance of
Property; and

(3)  Praecipe for Expedited Disposition.

I am also enclosing an extra courtesy set of these papers for the convenience of the Court. 1
previously conferred with Keith M. Pemrick by telephone and had requested that his client
withdraw any claim to conveyance of the property and he informed me that his client would not
consent to do so. I telephoned his office today to inform him of the presentation of the motion
and left a message on his voicemail. Ihave not heard back from him as of the time that I am
preparing this letter.

As lindicated in my telephone conversation with your office, I will be unavailable a
substantial portion of tomorrow and the next day due to my required attendance in Federal Court.
My partner, Judith Olson, whose telephone number is (412) 577-5218, is fully aware of these
matters and can be consulted on any issue relating to these motions, including scheduling a
telephonic conference with Court and counsel.

ATTACHMENT..3
Schnader Harrison Segal & Lewis e

NEW YORK PENNSYLVANIA CALIFORNIA WASHINGTON, DC NEW JERSEY
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Schnader

ATTORNEYS AT LAW

Mr. David F. Meholick
July 25, 2005
Page 2

The courtesies of your office are appreciated.

Very truly yours,
W%
Paul H. Titus
PHT:at
Enclosures

cc: Keith M. Pemrick, Esq. (w/encls.)
Timothy E. Durant, Esq. (w/encls.)

Serhnader Harrican Seaal R lewic 11p



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Affidavit of Service was

served upon the following counsel by first-class mail this 28th day of July, 2005:

Keith M. Pemrick, Esquire
DALE WOODARD LAW FIRM
1030 Liberty Street

Franklin, PA 16323

Timothy E. Durant, Esquire
201 North Second Street
Clearfield, PA 16830



IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION
J. RICHARD FULLINGTON, 3JR.
~vs- : No. 05-565-CD
FULLINGTON AUTO BUS COMPANY :
ORDER
Now, this 4th day of August, 2005, it is the
ORDER of this Court that the parties be present at 9:00
a.m. on Tuesday, August 23, 2005, Courtroom No. 1,
Clearfield County Courthouse, to present evidence and

testimony relative the Defendant's Emergency Motion to

strike portions of Prayer for Relief and to Bar Conveyance

of Property. The Plaintiff shall be present at that time,
along with counsel for both parties. The parties shall
have available such witnesses and documents as they deem

necessary to present to the Court.

BY THE COURT
OJ ”

President Judge

F ILED Bt Mo

1O I .
PL/T\\"CK
695508 s
William A. Shaw

Prothonotary/Clerk of Courts
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J. RICHARD FULLINGTON, JR., IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PENNSYLVANIA
Plaintiff,
V. Civil Action — Law
FULLINGTON AUTO BUS COMPANY;
FULLINGTON GMC SALES, INC.;
FULLINGTON REAL ESTATE
COMPANY; J. RICHARD
FULLINGTON, SR.;

MICHAEL L. FULLINGTON; and
AERIAL FULLINGTCN WEISMAN,

Number 05 - 565 C.D.

Defendants.
Type of Pleading:
Motion for Continuance

Filed on Behalf of:
Plaintiff

Counsel of Record for this Party:
Keith M. Pemrick
Supreme Court 1.D. No. 30322

DALE WOODARD LAW FIRM
1030 Liberty Street

Franklin, Pennsylvania 16323
Telephone: (814) 432-2181
Facsimile: (814)437-3212

LA A NI T W WA N N g N A T A A N W A T T S g e e i i S S i i S

FILED

AUG 19 2905
(2} LLise fa -
itiam A. Shaw
Prothonotary/Clerk of Courts
Nve C[L




J. RICHARD FULLINGTON, JR.,

) IN THE COURT OF COMMON PLEAS OF
) CLEARFIELD COUNTY, PENNSYLVANIA
Plaintiff, )
)
V. ) Civil Action — Law
)
FULLINGTON AUTO BUS COMPANY; )
FULLINGTON GMC SALES, INC.; )
FULLINGTON REAL ESTATE )
COMPANY; J. RICHARD )  Number 05 — 565 C.D.
FULLINGTON, SR.; )
MICHAEL L. FULLINGTON; and )
AERJAL FULLINGTON WEISMAN, )
' )
Defendants. )
MOTION FOR CONTINUANCE

NOW comes the plaintiff, through his undersigned counsel, and moves your Honorable
Court to continue the hearing scheduled for August 23, 2005, and in support thereof states as
follows:

1. On July 26, 2005, counsel for the plaintiff was served with defendants’
Emergency Motion to Strike Portions of Prayer for Relief from Count Six of Complaint and to
Bar Conveyance of Propeﬂy.

2. Neither plaintiff nor his counsel was aware, prior to receipt of defendants’
Emergency Motion on July 26, 2005, that the defendants had entered into a Purchase and Sale
Agreement for a parcel or parcels of property which are the subject of plaintiff’s Complaint.

3. Thereafter, the Court scheduled argument on the Emergency Motion for August 3,

2005.



4. After entertaining argument and meeting with counsel on August 3, 2005, the
Court scheduled an evidentiary hearing on defendants’ Emergency Motion for August 23, 2005.
5. After learning that an evidentiary hearing on the Emergency Motion would be 1
held, the plaintiff contacted several real estate appraisers in an attempt to have the property which
is the subject of defendants’ Emergency Motion appraised prior to the August 23 hearing.
6. The plaintiff was not able to find an appraiser who could appraise the property on
such short notice, but has secured a commitment from Richard J. Provost to appraise the real
estate within 45-60 days.
7. Attached hereto and now by reference incorporated herein as Exhibit 1 is an
August 15, 2005, letter from Mr. Provost regarding appraisal of the subject property.
8. The plaintiff believes that evidence of the value of the subject real estate is
relevant and important to the issue to be decided by the Court on August 23, and that his ability
to present his case in opposition to the Emergency Motion will be prejudiced if he is unable to
present exert testimony at that time.
9. The defendants have alleged in their Emergency Motion that they entered into a
Purchase and Sale Agreement regarding the subject property on December 27, 2004, and that
they entered into an Amendment to Purchase and Sale Agreement on or about February 24, 2005.
10. Exhii)it 3 to the Emergency Motion is a copy of a Commitment for Title Insurance
which has an effective date of June 29, 2005, which placed the defendants on notice that the
property which is the subject of the defendants’ Emergency Motion must be released from this

litigation before a title commitment would be issued.

2



11.  The plaintiff filed his Complaint on or about April 20, 2005, and it was served on
Fullington Auto Bus Company, Fullington GMC Sales, Inc., Fullington Real Estate Company
and Aerial Fullington Weisman on April 21, 2005.

12.  The defendants’ Emergency Motion was filed approximately 96 days after the
plaintiff’s Complaint was served on Fullington Auto Bus Company, Fullington GMC Sales, Inc.,
Fullington Real Estate Company and Aerial Fullington Weisman, and twenty-six (26) days after
the effective date of the Commitment for Title Insurance which put the defendants on notice

regarding the cloud on the title of the property which is the subject of their Emergency Motion.

WHEREFORE, the plaintiff moves your Honorable Court to continue the hearing from
August 23, 2005, to a date which will permit his real estate appraiser to complete an appraisal of

the subject property.

DALE WOODARD LAW FIRM

o e G

' Attorr{eys for Plaintiff




Provost Real Estate Appraisers

Residential - Commercial - Industrial
State Certified General and Residential Appraisers
302 East Pine Street - (Clearfield, Pa. 16830
(B14) 765 5252 - Fax (B1l4) 765 2425

Richard J. Provost, IPAS Nancy M. Jacobson Sonya L. PFlanagan
General Ganeral Residential
Senior Certified Appraiser Certified Appraiser Certified Appraiser

August 15, 2005

Richard Fullington
504 Sabula Outing Club Rd.
DuBois, PA 15801

Dear Mr. Fullington:

Please be advised, I can complete a real estate appraisal of
approximately 32 acres of land in Lawrence Township, Clearfield
County Pa in 45 to 60 days.

Thank you for the opportunity to be of service.

égc;a;izg. Provost, IFAS

EXHIBIT 1




J. RICHARD FULLINGTON, JR., IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PENNSYLVANIA
Plaintiff,

V. Civil Action — Law

FULLINGTON AUTO BUS COMPANY;
FULLINGTON GMC SALES, INC.;
FULLINGTON REAL ESTATE
COMPANY; J. RICHARD
FULLINGTON, SR.;

MICHAEL L. FULLINGTON; and
AERIAL FULLINGTON WEISMAN,

Number 05 - 565 C.D.

Defendants.

e’ N’ N N’ N N N N N N N N N’ N N

CERTIFICATION

The undersigned, counsel for the plaintiff, certifies that concurrence in the within
Motion for Continuance has been sought from counsel for the defendants. Counsel for
J. Richard Fullington, Sr., has no objection to the requested continuance. Concurrence

has been denied by counsel for the remaining defendants.

roatom. Gl

" "Keith M. Pemrick




VERIFICATION

The undersigned, J. Richard Fullington, Jr., plaintiff in the foregoing action, states that
the facts averred in the foregoing Motion for Continuance are true and correct to the best of his
knowledge, information and belief. The undersigned further states that he understands that false
statements therein are made subject to the penalties of 18 Pa.C.S. §4904 relating to unsworn

falsification to authorities.

Date: August {& , 2005




IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PENNSYLVANIA

J. RICHARD FULLINGTON, JR.,
Plaintiff,

V. Civil Action — Law
FULLINGTON AUTO BUS COMPANY;
FULLINGTON GMC SALES, INC,;
FULLINGTON REAL ESTATE
COMPANY:; J. RICHARD
FULLINGTON, SR.;

MICHAEL L. FULLINGTON; and
AERIAL FULLINGTON WEISMAN,

Number 05 — 565 C.D.

vvvvvvvvvvvvvvv

Defendants.
ORDER

AND NOW, this day of , , upon consideration of
the foregoing motion, it is hereby ordered that:

(1) arule is issued upon the respondent to show cause why the moving party is not
entitled to the relief requested,;

(2) the respondent shall file an answer to the motion within days of this date;
(3) the mction shall be decided under Pa. R.C.P. 206.7;

(4) depositions and all other discovery shall be completed within days of this
date;

(5) an evidentiary hearing on disputed issues of material fact shall be held on
, in the Clearfield County Courthouse, Clearfield, Pennsylvania, in
Courtroom No. ;

(6) argument shall be held on , in Courtroom No. of
the Clearfield County Courthouse; and

(7) notice of the entry of this order shall be provided to all parties by the moving party.

BY THE COURT




J. RICHARD FULLINGTON, JR., ) IN THE COURT OF COMMON PLEAS OF
) CLEARFIELD COUNTY, PENNSYLVANIA
Plaintiff, )
)
V. ) Civil Action — Law
)
FULLINGTON AUTO BUS COMPANY; )
FULLINGTON GMC SALES, INC.; )
FULLINGTON REAL ESTATE )
COMPANY; J. RICHARD ) Number 05 - 565 C.D.
FULLINGTON, SR.; )
MICHAEL L. FULLINGTON; and )
AERJAL FULLINGTON WEISMAN, )
)
Defendants. )
ORDER
AND NOW, this day of August, 2005, upon consideration of the within

Motion for Continuance, it is ORDERED THAT the hearing scheduled for August 23, 2005, at

9:00 a.m., is continued to , 2005, at m.,

Courtroom No. 1, Clearfield County Courthouse, Clearfield, Pennsylvania.

BY THE COURT




CERTIFICATE OF SERVICE

I, Keith M. Pemrick, Esquire, hereby certify that true and correct copies of the
foregoing Motion for Continuance have been served via facsimle and U.S. first-class mail,
i
postage prepaid, this | ¥ —day of August, 2005, to counsel of record, as follows:

Paul H. Titus, Esquire

Judith Olsen, Esquire

Schnader Harrison Segal & Lewis, LLP
Fifth Avenue Place, Suite 2700
Pittsburgh, PA 15222-3001

Facsimile: (412) 765-3858

Timothy E. Durant, Esquire
201 North Second Street
Clearfield, PA 16830
Facsimile: (814) 765-9596

DALE WOODARD LAW FIRM

sy ot Szl

Attorneys for Plaintiff ~



IN THE COURT oOF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

J. RICHARD FULLINGTON,JR., *
Plaintiff *
*

VSs. * NO. 05-565-CcD

*
FULLINGTON AUTO BUS COMPANY *
FULLINGTON GMC SALES, INC. *
FULLINGTON REAIL ESTATE COMPANY- *
J. RICHARD FULLINGTON, SR. *
MICHAEL 1. FULLINGTON; and *
AERIAL FULLINGTON WEISMAN, *
Defendants *

ORDER

NOW, this 19" day of August, 2005, upon the Court’s
review of Plaintiff’s Motion for Continuance, it is the ORDER of

this Court that said request by Plaintiff for g5 continuance be
and is hereby DENIED.

BY THE CQURYZ,

FREDRIC J. AMMERMAN

ool
622 05 T

William A. Shaw bm@n+
Prothonotary/Clerk of Courts




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

J. RICHARD FULLINGTON, SR.

VS. : NO. 05-565-CD
FULLINGTON AUTO BUS COMPANY

ORDETR

NOW, this 23rd day of August, 2005, following the
conclusion of taking of testimony relative the Defendant's
motion, it is the ORDER of this Court that counsel for the
Defendant have no more than seven (7) days from this date in
which to supply the Court with appropriate brief and that the
Plaintiffs will have no more than fifteen (15) days from this
date in which to supply the Court with appropriate brief.

BY THE COURT,

ﬁu‘ v wawwawm‘

President Judge

FILED
(T

William A. Shaw
Prmhumt 'y/\,lerk of Courts
Lo/ femric

THus
l)‘,iram—

/——"‘—’—f//




CA
|
|

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA |
CIVIL DIVISION i

J. RICHARD FULLINGTON, JR. * F| LE Dec ‘
Plaintiff * 834N P

vs. *  NO.05-565-CD EP 092005 Foprick

FULLINGTON AUTO BUS COMPANY, * Willam A shay TS

Defendant * Prothonotary/Clerk of Coyre oM |
2 :
ORDER ¢

NOW, to-wit, this 7t day of September, 2005, upon consideration of the Emergency
Motion to Strike Portions of Prayer for Relief from Count Six of Complaint and to Bar
Conveyance of Property and following evidentiary hearing thereon, it is hereby ORDERED,
ADJUDGED and DECREED that said Motion be and is hereby GRANTED. It is further
ORDERED as follows:

1) Subsection (b) to paragraph 76 of the Plaintiff’s Complaint, and subsection (b) of the
Wherefore Clause to Count Six are hereby STRICKEN WITH PREJUDICE,

2) The Plaintiff is barred from seeking to have conveyed to him or anyone else any
property being sold by Fullington Real Estate Company and Fullington GMC Sales, Inc. to
Aiello Land Company, LLC pursuant to the Purchase and Sale Agreement of December 27,
2004, as amended on February 24, 2005; and

3) The Plainti{fis barred from interfering in any way in the sale of the property being
sold by Fullington Real Estate Company and Fullington GMC Sales, Inc. to Aiello Land
Company, LLC pursuant to the Purchase and Sale Agreement of December 27, 2004, as
amended on February 24, 2005; and

4) The Defendants, through Defense Counsel, are directed to maintain in an escrow

account the amount of $145,000.00 from the proceeds to be obtained from the sale in question.




S

O

This amount equals the appraised value of the premises described as Parcel 31. The escrow
funds shall not be released without order of the Court, and are being held relative any claim the

Plaintiff may make for damages concerning the said Parcel 31.

BY THE COURT,

RIC J. AMMERMAN
€sident Judge




J. RICHARD FULLINGTON, JR.,
Plaintiff,
V.

FULLINGTON AUTO BUS COMPANY;
FULLINGTON GMC SALES, INC.;
FULLINGTON REAL ESTATE
COMPANY; J. RICHARD
FULLINGTON, SR.;

MICHAEL L. FULLINGTON; and
AERIAL FULLINGTON WEISMAN,

Defendants.

vvvvvvvvvvvvvvvvvvvvvvvvvvvvvv

IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PENNSYLVANIA

Civil Action - Law

Number 05 — 565 C.D.

Type of Pleading:
Motion to Withdraw as Counsel

Keith M. Pemrick
Supreme Court I.D. No. 30322

DALE WOODARD LAW FIRM
1030 Liberty Street

Franklin, Pennsylvania 16323
Telephone: (814) 432-2181
Facsimile: (814) 437-3212

FILED#,.
68#\2%%%'(@

William A. Shaw
Prothonotary/Clerk of Courts



J. RICHARD FULLINGTON, JR., IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PENNSYLVANIA
Plaintiff,
V. Civil Action — Law

FULLINGTON AUTO BUS COMPANY;
FULLINGTON GMC SALES, INC.;
FULLINGTON REAL ESTATE
COMPANY; J. RICHARD
FULLINGTON, SR.;

MICHAEL L. FULLINGTON; and
AERIJAL FULLINGTON WEISMAN,

Number 05 — 565 C.D.

N’ N’ N N N N N N S S N’ S N N’ N

Defendants.

MOTION TO WITHDRAW AS COUNSEL

The undersigned, Keith M. Pemrick, Esquire, moves your Honorable Court for leave to
withdraw as counsel for J. Richard Fullington, Jr., in the above captioned action, and in support
thereof states as foilows:

1. The undersigned is counsel of record for the plaintiff in the above captioned
action.

2. Upon mutual agreement between the undersigned and the plaintiff, the
undersigned desires to withdraw his appearance as counsel for the plaintiff.

3. Attached hereto is a Consent to the withdrawal of appearance signed by the

plaintiff.



WHEREFORE, the undersigned moves your Honorable Court for leave to withdraw his

appearance as counsel for the plaintiff in the above captioned action.

DALE WOODARD LAW FIRM

By J@—W\ M

" Keith M. Pemrick




J. RICHARD FULLINGTON, JR., ) IN THE COURT OF COMMON PLEAS OF
) CLEARFIELD COUNTY, PENNSYLVANIA
Plaintiff, ) '
)
v. ) Civil Action — Law
)
FULLINGTON AUTO BUS COMPANY; )
- FULLINGTON GMC SALES, INC.; )
FULLINGTON REAL ESTATE )
COMPANY; J. RICHARD - ) Number 05 - 565 C.D.
FULLINGTON, SR_; )
MICHAEL L. FULLINGTON; and )
AERIAL FULLINGTON WEISMAN, )
)
Defendants. )
CONSENT

The undersigned, the plaintiff in the above captioned action, hereby consents to the
withdrawal of Keith M. Pemrick, Esquire, and the Dale Woodard Law Firm, as my counsel in

this case.

Ly /[
T i

/ , / -"J_Rithard Fullington\df 7\ /
Date: OS] 2005 4 _
X




J. RICHARD FULLINGTON, JR., ) IN THE COURT OF COMMON PLEAS OF
) CLEARFIELD COUNTY, PENNSYLVANIA
Plaintiff, )
)
V. ) Civil Action — Law
' , )
FULLINGTON AUTO BUS COMPANY; )
FULLINGTON GMC SALES, INC.; )
FULLINGTON REAL ESTATE )
COMPANY; J. RICHARD ) Number 05 - 565 C.D.
FULLINGTON, SR.; )
MICHAEL L. FULLINGTON; and )
AERIAL FULLINGTON WEISMAN, )
)
Defendants. )
ORDER
AND NOW, ®"-‘LDB¢3W Al 4 , 2005, upon consideration of the within Motion

and the Plaintiff’s consent thereto, it is HEREBY ORDERED that:

1. The Motion is granted.
2. The appearances of Keith M. Pemrick, Esquire, and the Dale Woodard Law Firm

as counsel for the plaintiff are withdrawn.

BY THE COURT

Lwé”f'h’l«i M%

Fredr1c Mmmerman
President Judge

3 51 E}& Avg Pcich

ocT 21120

William A. Shav
prothonotary/Clerk of Courts



CERTIFICATE OF SERVICE

I, Keith M. Pemrick, Esquire, hereby certify that true and correct copies of the

foregoing Motion to Withdraw Appearance have been served via U.S. first-class mail, postage

prepaid, this | may of October, 2005, as follows:

Paul H. Titus, Esquire

Judith Olson, Esquire

Schnader Harrison Segal & Lewis, LLP
Fifth Avenue Place, Suite 2700
Pittsburgh, PA 15222-3001

Timothy E. Durant, Esquire
201 North Second Street
Clearfield, PA 16830

J. Richard Fullington, Jr.

504 Sabula Outing Club Road
DuBois, PA 15801

oSl

' Keith M. Pemrick




- Clearfield County Office of the Prathonotary and Clerk of Courts

William A. Shaw David S. Ammerman - Jacki Kendrick Bonnie Hudson

To: All Concerned Parties
Froni: William A. Shaw, Prothonotary
Date: September 19, 2005

Over the past several weeks, it has come to my attention that there is some
confusion on court orders over the issue of service. To attempt to clear up this question,
from this date forward until further notice, this or a similar memo will be attached to each
order, indicating responsibility for service on each order or rule. If you have any
questions, please contact me at (814) 765-2641, ext. 1331. Thank you.

Sincerely, - B

William A. Shaw
Prothonotary

) lg " - You are responsible for serving all appropriate parties.

_The Prothonotary’s office has provided service to the following parties:
Plaintiff(s)/Attorney(s)
Defendant(s)/Attorngy(s)

Other

Special Instructions:

PO Box 549, Clearfield, PA 16830 = Phane: (814) 765-2641 Ext. 1330 = Fax: (814) 765-7659

Prothonotary/Clerk of Courts Solicitor Deputy Prothonotary Administrative Assistant



J. RICHARD FULLINGTON, JR.,
Plaintiff,
V.

FULLINGTON AUTO BUS COMPANY;

FULLINGTON GMC SALES, INC.;
FULLINGTON REAL ESTATE

- COMPANY; J. RICHARD

FULLINGTON, SR.;
MICHAEL L. FULLINGTON; and
AERIAL FULLINGTON WEISMAN,

Defendants.
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J. RICHARD FULLINGTON, JR., IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PENNSYLVANIA
Plaintiff, ‘
V. Civil Action — Law
FULLINGTON AUTO BUS COMPANY;
FULLINGTON GMC SALES, INC,;
FULLINGTON REAL ESTATE
COMPANY; J. RICHARD
FULLINGTON, SR.;

MICHAEL L. FULLINGTON; and
AERIAL FULLINGTON WEISMAN,

Number 95 — 565 C.D.
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Defendants.

PRAECIPE TO WITHDRAW APPEARANCE

To:  William A. Shaw, S., Prothonotary

Per the Order entered in this case on October 21, 2005, please withdraw the appearance of
the undersigned as counsel for J. Richard Fullington, Jr., in the above captioned action.

DALE WOODARD LAW FIRM

= AN
Keith M. Pemrick

1030 Liberty Street

Franklin, Pennsylvania 16323-1298
Telephone: (814) 432-2181
Facsimile: (814) 437-3212
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CERTIFICATE OF SERVICE

I, Keith M. Pemrick, Esquire, hereby certify that true and correct copies of the
foregoing Praecipe to Withdraw Appearance have been served via U.S. first-class mail, postage

prepaid, this {l& day of October, 2005, as follows:

J. Richard Fullington, Jr.
504 Sabula Outing Club Road
DuBois, PA 15801

Paul H. Titus, Esquire

Judith Olson, Esquire

Schnader Harrison Segal & Lewis, LLP
Fifth Avenue Place, Suite 2700
Pittsburgh, PA 15222-3001

Timothy E. Durant, Esquire
201 North Second Street
Clearfield, PA 16830
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" Keith M. Pemrick




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA

CIVIL ACTION - LAW

J. RICHARD FULLINGTON, JR.,
Plaintiff,
V.

FULLINGTON AUTO BUS COMPANY;
FULLINGTON TON GMC SALES, INC,;
FULLINGTON REAL ESTATE
COMPANY;J. RICHARD
FULLINGTON, SR;

MICHAEL L. FULLINGTON; and
AERIAL FULLINGTON WEISMAN,

Defendants.

NOTICE TO PLEAD

To Plaintiff:
You are hereby notified to file

a written response to the enclosed
New Matter and Counterclaims
within twenty (20) days from service
hereof or a judgment may be
entered against you.

Date: February 9, 2006

No. 05-565

TYPE OF PLEADING:
ANSWER, NEW MATTER AND
COUNTERCLAIMS

FILED ON BEHALF OF:

Defendants, Fullington Auto Bus Company,
Fullington GMC Sales, Inc., Fullington
Real Estate Company, Michael L.
Fullington and Aerial Fullington Weisman

COUNSEL OF RECORD FOR THESE
PARTIES:

Paul H. Titus

Pa. Id. No. 01399

Judith F. Olson

Pa. Id. No. 37476
SCHNADER HARRISON SEGAL &
LEWIS LLP

2700 Fifth Avenue Place
120 Fifth Avenue
Pittsburgh, PA 15222

(412) 577-5200 (Telephone)
(412) 765-3858 (Facsimile)

FILED
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. William A. Shaw
Prothonotary/Clerk of Courts @D



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
' PENNSYLVANIA
CIVIL ACTION - LAW

J. RICHARD FULLINGTON, JR.,
Plaintiff,
No. 05-565

V.

FULLINGTON AUTO BUS COMPANY
Et al.,

N N N N N N N Nwe N

Defendants.

ANSWER, NEW MATTER AND COUNTERCLAIMS OF DEFENDANTS,
FULLINGTON AUTO BUS COMPANY, FULLINGTON GMC SALES, INC.,,
FULLINGTON REAL ESTATE COMPANY, MICHAEL L. FULLINGTON,

AND AERIJAL FULLINGTON WEISMAN

NOW COME the Defendants, Fullington Auto Bus Company (“FABCO”), Fullington
GMC Sales, Inc. (“GMC Sales”), Fullington Real Estate Company (“Fullington Real Estate”),
Michael L. Fullington and Aerial Fullington Weisman, by and through their counsel, Schnader
Harrison Segal & Lewis LLP, and hereby file this Answer, New Matter and Counterclaims as
follows:

ANSWER

1. (a) Defendants admit the averments contained in paragraph 1(a) of the

Complaint;
(b) Defendants admit the averments contained in paragraph 1(b) of the

Complaint. By way of further response, Defendants state that Plaintiff fraudulently became the
owner of a majority of the voting shares of GMC Sales as a result of intentional

misrepresentations. Specifically, Plaintiff told his parents, J. Richard Fullington, Sr. and Mildred



F. Fullington, that General Motors Corporation (“GMC”) required him to hold the majority of
the voting shares of GMC Sales, even though GMC had no such requirement and Plaintiff knew
that GMC had no such requirement;

(c) Based upon information and belief, Defendants admit the averments
contained in paragraph 1(c) of the Complaint;

(d) Based upon information and belief, Defendants admit the averments
contained in paragraph 1(d) of the Complaint. By way of further response, Defendants state that
the Arrowhead Restaurant building was purchased in or about 1994 through a loan obtained and
paid for by GMC Sales based upon representations made by Plaintiff that the location was to be
the site of GMC Sales’ future car dealership; however, it never became the site of the dealership.

2. Based upon information and belief, Defendants admit the averments contained in

paragraph 2(a) and (b) of the Complaint.

3. Defendants admit the averments contained in paragraph 3(a) and (b) of the
Complaint.
4, Defendants admit the averments contained in paragraph 4(a) and (b) of the

Complaint except they deny that at all times material hereto, GMC Sales operated an automobile
dealership in Clearfield, Pennsylvania. To the contrary, GMC Sales ceased to operate the
automobile dealership in early 2002 as a result of Plaintiff’s illegal activities. In or about
February 2002, the dealership franchise was sold to pay off some of the automobiles that were
out of trust as a result of Plaintiff’s illegal activities and the remaining cars were repossessed by
a creditor and the business ceased to operate in or about March 2002.

5.-6. Defendants admit the averments contained in paragraphs 5(a) and (b) and 6(a) and

(b) of the Complaint.



7. Defendants admit the averments contained in paragraphs 7(a), (b) and (d) of the
Complaint. Defendants deny as stated the averment contained in paragraph 7(c) of the
Complaint that Michael Fullington has been a vice president of FABCO since the 1970’s. To the
contrary, Michael Fullington has not been a vice president of FABCO at all times since the
1970’s.

8. Defendants admit the averments contained in paragraph 8(a)-(d) of the Complaint.

9. Based upon information and belief, Defendants admit the averments contained in
paragraph 9(a)-(b) of the Complaint. By way of further response, Defendants state that the
Arrowhead Restaurant building was purchased in or about 1994 through a loan obtained and paid
for by GMC Sales’ monies based upon representations made by Plaintiff that the location was to
be the site of GMC Sales’ future car dealership; however, the site never became the dealership.

10.  Defendants admit the averments contained in paragraph 10 of the Complaint.

11.  Defendants admit in part and deny in part the averments contained in paragraph
11 of the Complaint. Defendants admit that, in 1978, Plaintiff was the President of and a 33
1/3% shareholder in GMC Sales. Defendants deny that Plaintiff became the owner of a majority
of the voting shares of GMC Sales in June 1994. To the contrary, an agreement between
Plaintiff, his father, J. Richard Fullington, Sr., and his mother, Mildred F. Fullington, was
executed on or about August 20, 1994 pursuant to which Plaintiff obtained a majority of the
voting shares. By way of further response, Defendants state that Plaintiff fraudulently became
the owner of a majority of the voting shares of GMC Sales as a result of intentional
misrepresentations.

12.  Defendants admit in part and deny in part the averments contained in paragraph

12 of the Complaint. Defendants admit that the Plaintiff worked for FABCO from 1975 to 2001



and held the title of vice president. By way of further response, Defendants state that, even
though he did not have the official title of President of FABCO, Plaintiff acted as the President
and was in charge of the day-to-day operations of FABCO until he was incarcerated for the
second time in August 2002. Defendants further admit that the Plaintiff was never a shareholder
of FABCO. Defendants deny that the Plaintiff was the general manager of FABCO at the
conclusion of his employment. To the contrary, Plaintiff was never the general manager of
FABCO.

13.  Defendants admit the averments contained in paragraph 13 of the Complaint.

14.  The Defendants deny in part and admit in part the averments contained in
paragraph 14 of the Complaint. It is denied as stated that FABCO and GMC Sales routinely and
frequently collaborated on business matters. To the contrary, each company operated separately
although they did enter into inter-corporate transactions on different occasions. It is admitted
that the Fullington family treated FABCO and GMC Sales as inter-related and affiliated
companies.

15.  Defendants admit in part and deny in part the averments contained in paragraph
15 of the Complaint. It is admitted that vehicles and real estate were purchased by GMC Sales
and then leased to FABCO. It is denied that this was part of a business plan. It is further denied
that the Fullington family financed the purchase of vehicles and real estate through GMC Sales.
To the contrary, GMC Sales obtained loans to finance the purchase of vehicles and real estate.
By way of further response, Defendants state that Plaintiff was the individual at GMC Sales who
directed that the loans were to be obtained, often without the involvement of the other members
of the Fullington family. It is further denied that the vehicles and real estate were leased to

FABCO for no cost. To the contrary, although GMC Sales obtained the loans to purchase



vehicles and real estate that were later leased to FABCO, FABCO made the loan payments. By
way of further response, Defendants state that FABCO, at the Plaintiff’s direction, not only made
the loan payments but it unknowingly paid more than the loan amounts. Unbeknownst to the
Defendants, Plaintiff then took the difference between the amounts FABCO paid and the loan
payment amounts for his own personal use.

16.  Defendants admit in part and deny in part the averments contained in paragraph
16 of the Complaint. It is admitted that Plaintiff and Loretta P. Fullington individually
guaranteed a Master Lease entered into by GMC Sales and a Line of Credit extended to GMC
Sales. It is denied that Loretta P. Fullington is Plaintiff’s wife. To the contrary, she is Plaintiff’s
former wife. By way of further response, Defendants state that Plaintiff was the individual who
decided to enter into the various loans on behalf of GMC Sales which he agreed to personally
guarantee. Additionally, various loans obtained by Plaintiff on behalf of GMC Sales were
guaranteed by FABCO and Plaintiff’s parents, J. Richard Fullington, Sr. and Mildred F.
Fullington, at the insistence of Plaintiff. The loan payments were ultimately made by GMC
Sales and/or FABCO and not Plaintiff.

17.  Defendants admit in part and deny in part the averments contained in paragraph
17 of the Complaint. It is admitted that Plaintiff and his former wife co-signed loans for working
capital for both GMC Sales and FABCO. It is denied that this was part of the business plan of
the Fullington family. To the contrary, Plaintiff was the driving force behind the various loans
that were obtained and he personally used some of the monies that were borrowed by the
companies. By way of further response, Defendants state that FABCO and Plaintiff’s parents, J.

Richard Fullington, Sr. and Mildred F. Fullington, guaranteed various loans at the insistence of



Plaintiff. The loan payments were ultimately made by GMC Sales and/or FABCO, with FABCO
monies, and not Plaintiff.

18.  Defendants admit in part and deny in part the averments contained in paragraph
18 of the Complaint. Defendants admit that, as of August 2001, GMC Sales was the title owner
of at least one hundred forty eight (148) vehicles. Defendants deny the averment that vehicles
were leased to FABCO for less than fair market value. To the contrary, FABCO paid all loan
payments in full that were used to obtain the vehicles.

19.  Defendants admit in part and deny in part the averments contained in paragraph
19 of the Complaint. Defendants admit that, as of December 2001, GMC Sales was the record
owner of ten (10) properties located in Blair, Centre, Clearfield and Indiana Counties.
Defendants deny the averment that the properties were leased to FABCO for less than fair
market value. To the contrary, FABCO paid the loans that were used to obtain the properties.

20.  Defendants deny the averments contained in paragraph 20 of the Complaint. It is
denied that anything was done by FABCO and/or GMC Sales in furtherance of the business plan
of the Fullington family. To the contrary, the Fullington family had no business plan and much
if not all of what was done as complained of by Plaintiff in the Complaint, was done entirely by
Plaintiff in furtherance of his own personal gain. It is further denied that GMC Sales
accumulated significant debt while FABCO was able to generate significant revenue while
incurring little or no debt. To the contrary, as a result of Plaintiff’s illegal and improper actions
done for his own personal gain, both GMC Sales and FABCO incurred significant debt and were
on the verge of bankruptcy. Defendants are still working to pay off debt incurred by Plaintiff

through GMC Sales and FABCO.



21. Defendants admit the averments contained in paragraph 21 of the Complaint. By
way of further response, Defendants state that Plaintiff, as President of GMC Sales and as acting
president of FABCO, never submitted any formal lease agreements between GMC Sales and
FABCO.

COUNT ONE
J. Richard Fullington, Jr. v. Fullington Auto Bus Company

22.  The averments contained in paragraphs 1 through 21 of this Answer are hereby
incorporated as if fully set forth herein.

23.  Defendants deny as stated the averments contained in paragraph 23 of the
Complaint. It is denied as stated that the Plaintiff, his father, his brother and his sister began
discussing a buyout of his shares of stock in GMC Sales in 2000. To the contrary, a criminal
complaint was filed against Plaintiff in July 2000 for numeroﬁs counts of criminal solicitation,
forgery, tampering with public records and unsworn falsification to authorities as a result of
illegal actions Plaintiff was taking at GMC Sales. As a result, GMC Sales creditors insisted that
Plaintiff no longer have independent authority to act on behalf of GMC Sales and wanted some
type of reorganization of the company to provide assurances that Plaintiff was no longer in
control. As aresult, reorganization of GMC Sales, including Plaintiff’s divestiture of GMC
Sales stock, was required.

24.  Defendants deny the averments contained in paragraph 24 of the Complaint. It is
denied as stated that Plaintiff’s father, brother and sister began pressuring him to exchange his
shares of stock in GMC Sales for shares in a new corporation. To the contrary, Plaintiff’s father,
brother and sister were required by GMC Sales and FABCO creditors to remove Plaintiff from

GMC Sales in light of the criminal complaint filed against him by the Commonwealth of



Pennsylvania. As a result, the Defendants retained legal counsel to reorganize the company. As
part of the proposed reorganization, a new company was to be formed in or about January 2001
as a subsidiary of GMC Sales and Plaintiff was to exchange his shares in GMC Sales for shares
in the new company. Although Plaintiff signed a letter of intent to exchange his shares, he
refused to cooperate with the preparation and execution of the documents needed to complete the
reorgenization.

25.  Defendants deny as stated the averments contained in paragraph 25 of the
Complaint. It is denied as stated that in or about April 2001, the Plaintiff’s father, brother and
sister presented an Agreement for Corporate Separation to him. To the contrary, counsel who
was retained to reorganize the company in accordance with creditors’ demands, provided the
paperwork necessary to complete the reorganization to Plaintiff and his father. By way of
further response, the Agreement for Corporate Separation provided to Plaintiff was in draft form
and never finalized as Plaintiff failed to cooperate with corporate counsel and the Defendants to
finalize the Agreement. It is admitted that Exhibit 1 to the Complaint 1s part of the draft
documentation prepared by counsel and provided to Plaintiff and others.

26.  Defendants admit in part and deny in part the averments contained in paragraph
26 of the Complaint. It is admitted that Plaintiff refused to sign the Agreement for several
months. It is denied that Plaintiff continued to negotiate the terms of the purchase of his shares
of stock in GMC Sales with his father, brother and sister. To the contrary, in the summer of
2001, Plaintiff pled guilty to the information filed by the Commonwealth of Pennsylvania and
was sentenced to 6 months to 1 year in the Clearfield County Jail. Plaintiff’s family members,

along with creditors of GMC Sales, continued to be dissatisfied with Plaintiff’s operation of the



business and continued to press for a reorganization of the company so as to remove Plaintiff
from operation of the business and protect the business and its relationship with its creditors.

27.  Defendants deny in part and admit in part the averments contained in paragraph
27 of the Complaint. It is denied that Plaintiff reached an agreement with his father, brother and
sister regarding the surrender of his shares of stock in GMC Sales. To the contrary, Plaintiff
wrote the document dated January 24, 2002 that is attached to the Complaint as Exhibit 2
(“Supplemental Agreement”) for his own benefit. It was written by Plaintiff, without the
knowledge, consent or approval of his brother and sister. It is admitted that Plaintiff apparently
signed the Supplemental Agreement as President of GMC Sales and that J. Richard Fullington,
Sr. apparently signed the document as President of FABCO. By way of further response,
Defendants state that Plaintiff induced his father to sign the Supplemental Agreement and the
Agreement was never approved by his other family members.

28.  After reasonable investigation, Defendants are without sufficient information to
either admit or deny the averments contained in paragraph 28 of the Complaint. Strict proof of
same is demanded.

29. Defendants admit the averments contained in paragraph 29(a) and (b) of the
Complaint. By way of further response, Defendants state that Plaintiff fraudulently obtained
fifty-one (51%) percent of the voting shares of stock in GMC Sales as a result of intentional
misrepresentations made to his parents.

30.  Defendants admit in part and deny in part the averments contained in paragraph
30 of the Complaint. It is admitted that, as of January 24, 2002, J. Richard Fullington, Sr. held
the title of President of FABCO. It is denied that J. Richard Fullington, Sr. owned sixty-one and

three-tenths (61.3%) percent of the FABCO shares. To the contrary, he owned fifty-nine (59%)



percent of the FABCO shares. It is admitted that the remainder of the FABCO shares were
owned by other parties not involved in FABCO’s operation.

31.  Defendants deny the averments contained in paragraph 31 of the Complaint. It is
denied that as of January 24, 2002 all decisions regarding the operation and management of
FABCO were made by J. Richard Fullington, Sr. and did not include FABCO’s Board of
Directors. To the contrary, although J. Richard Fullington, Sr. had the official title of President
and was the only member of the Board of Directors at that time, Plaintiff acted as president with
control over the day-to-day operations of FABCO and was the person who made most of the
decisions. Further, by way of response, Defendants state that Plaintiff was involved in and
unilaterally made various decisions that impacted FABCO to its detriment.

32.  Defendants deny the averments contained in paragraph 32(a)-(d) of the
Complaint. It is denied that Plaintiff was induced to sign the Agreement and the Supplemental
Agreement by his father, brother and sister. To the contrary, Plaintiff wrote the Supplemental
Agreement and it was signed without the knowledge or consent of Plaintiff’s brother and sister.
By way of further response, Defendants state that Plaintiff induced his father to sign the
Supplemental Agreement. It is further denied that Plaintiff’s father, brother and sister represented
and promised anything. To the contrary, the representations and promises contained in the
Supplemental Agreement were written by Plaintiff and the Supplemental Agreement was signed
without the knowledge or consent of Plaintiff’s brother or sister.

33.  Defendants dény the averments contained in paragraph 33(a)-(c) of the
Complaint. It is denied that Plaintiff took any steps in reliance on the Agreement and the
Supplemental Agreement and the representations made by his father, brother and sister. To the

contrary, Plaintiff wrote the Supplemental Agreement to benefit himself. By way of further
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response, Defendants state that Plaintiff knew he had to resign as an officer and director of GMC
Sales and surrender his GMC Sales’ stock as creditors were demanding his removal from the
business because of his illegal and improper actions.

34.  Defendants deny the averments contained in paragraph 34(a)-(d) of the
Complaint. It is denied that FABCO breached the Supplemental Agreement in any way. The
Supplemental Agreement was written by Plaintiff for his own benefit and he induced J. Richard
Fullington, Sr. to sign it. By way of further response, Defendants state that Plaintiff has
systematically taken steps to harm FABCO and, as a result of Plaintiff’s actions, FABCO has
been seriously injured financially.

WHEREFORE, Defendants respectfully request that this Honorable Court enter judgment
in favor of Defendant, Fullington Auto Bus Company and against Plaintiff as to Count One of
the Complaint and award Defendants attorneys’ fees, costs and such other relief as this Court
deems appropriate.

COUNT TWO

J. Richard Fullington, Jr.
v

Fullington Auto Bus Company, Fullington (:;MC Sales, Inc., J. Richard Fullington, Sr.,
Michael L. Fullington and Aerial Fullington Weisman
35.  The averments contained in paragraphs 1 through 34 of this Answer are hereby
incorporated as if fully set forth herein.
36.  Defendants deny as stated the averments contained in paragraph 36 of the
Complaint. It is denied as stated that in April 2002 Plaintiff’s father, brother and sister,
individually and through GMC Sales and FABCO, requested that Plaintiff and his then wife sign

Promissory Notes (“Notes”) in favor of GMC Sales and FABCO. To the contrary, at that time,

Plaintiff and his then wife owed well in excess of a million dollars to FABCO and GMC Sales

11



.

'and the companies sought to protect their interests by having Plaintiff and his then wife execute
the Notes. By way of further response, Defendants state that Plaintiff readily agreed to execute
the Notes in favor of the companies.

37.  Defendants admit the averments contained in paragraph 37 of the Complaint.

38.  Defendants admit in part and deny in part the averments contained in paragraph
38 of the Complaint. It is admitted that Plaintiff and his wife were told that the Notes would be
reduced to judgment and that this would protect their assets from being sold by others who had
claims against them. It is denied as stated that Plaintiff was told that the judgments would not be
enforced. To the contrary, Plaintiff’s brother and sister informed Plaintiff and his then wife that
they did expect him to repay the sums due to both companies and they did not agree that the
Notes could not be enforced.

39.  Defendants admit in part and deny in part the averments contained in paragraph
39 of the Complaint. It is admitted that the Notes were executed by Plaintiff and his then wife on
or about April 19, 2002. It is denied that Plaintiff and his then wife did not incur any additional
debt to FABCO or GMC Sales between January 24, 2002 and April 19, 2002. To the contrary,
Plaintiff continued to systematically and routinely take funds from FABCO and GMC Sales
during this time.

40.  Defendants admit the averments contained in paragraph 40 of the Complaint. By
way of further response, the Defendants state that GMC Sales was not able to make timely
payments under the Master Lease because of illegal and improper actions taken by the Plaintiff.
Because of illegal actions taken by Plaintiff, GMC Sales was forced to sell its GMC franchise so
that the money could be used to pay off some of the cars that were out of trust. One of GMC

Sales’ creditors took possession of the remaining vehicles and GMC Sales closed in March 2002.

12



Hence, GMC Sales was out of business and unable to make payments on the various loans that it
incurred at the direction and insistence of Plaintiff.

41.  After reasonable investigation, Defendants are without sufficient information to
either admit or deny the averments contained in paragraph 41 of the Complaint. Strict proof of
same is demanded.

42.  After reasonable investigation, Defendants are without sufficient information to
either admit or deny the averment contained in paragraph 42 of the Complaint that the Plaintiff
and this then wife were required to sign the Forbearance Agreement. Strict proof of same is
demanded. Defendants note that the copy of the alleged Forbearance Agreement attached to the
Complaint as Exhibit 5 is not executed. By way of further response, Defendants state that GMC
Sales defaulted on its loan payments before it was put out of business and was significantly in
debt due to the actions taken by Plaintiff.

43.-44. Defendants admit the averments contained in paragraphs 43 and 44 of the
Complaint.

45.  Defendants admit in part the averments contained in paragraph 45 of the
Complaint. It is admitted that the First Amendment required the Plaintiff and his then wife to
sell the property and that the property was listed for sale following the execution of the
amendment. By way of further response, Defendants state that the First Amendment speaks for
itself. After reasonable investigation, Defendants are without knowledge sufficient to admit or
deny the averment that no offers which the Plaintiff considered acceptable were made for the
property. Defendants demand strict proof of the same.

46. Defendants admit in part and deny in part the averments contained in paragraph

46 of the Complaint. Defendants admit that an offer was received for $90,000. However, the
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Plaintiff agreed to the sale and signed the deed by demanding that the bank and the Defendants
permit him to keep part of the proceeds even though he was not legally entitled to do so.
Specifically, at the closing, Plaintiff refused to sign the papers if he did not receive a portion of
the proceeds.

47.  Defendants deny the averments contained in paragraph 47 of the Complaint. It is
denied that approximately $28,000 of the net proceeds of the sale of the home was paid to
Michael Fullington and Aerial Fullington Weisman for amounts due on the Notes. To the
contrary, the proceeds from the sale (minus six thousand eight hundred ($6,800) dollars which
Plaintiff insisted he be paid) were used to pay down debt that was incurred by FABCO and GMC
Sales as a result of the actions taken by Plaintiff. The proceeds from the sale were reflected on
the books of FABCO and/or GMC Sales as a reduction of the monies owed to the companies by
the Plaintiff.

48.  Defendants deny the averments contained in paragraph 48 of the Complaint. It is
denied that the net proceeds of the sale of the home should have been distributed to the Plaintiff
and his then wife and should not have been applied to payment on the Notes. To the contrary,
the entire net proceeds of the sale should have been used to pay down debt which was incurred at
the insistence and as a result of the actions taken by Plaintiff to the detriment of FABCO and
GMC Sales. However, Plaintiff refused to sign the papers at the closing unless he personally
received six thousand eight hundred ($6,800) dollars.

49.  After reasonable investigation, Defendants are without sufficient information to
either admit or deny the averment contained in paragraph 49 of the Complaint that the Plaintiff
and his then wife would not have been required to sign the Forbearance Agreement and the First

Amendment to Forbearance Agreement if GMC Sales had not defaulted on the obligations to
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PNC Bank. Strict proof of same is demanded. Defendants deny the averment that Plaintiff
would not have been required to sell the property. To the contrary, the sale of the property was
necessitated by Plaintiff’s default on the loan and his breach of the loan covenants. By way of
further response, the Defendants state that GMC Sales defaulted on its obligations to PNC Bank
(obligations which were incurredl as a result of Plaintiff’s insistence), because it was forced to go
out of business as a result of the illegal actions taken by Plaintiff. As a result of Plaintiff’s illegal
actions and improper actions taken by Plaintiff to benefit himself personally, GMC Sales was
unable to make payments on the millions of dollars of debt incurred by Plaintiff while he was
President of GMC Sales. After reasonable investigation, Defendants are without knowledge
sufficient to admit or deny the averment that the sale price of the property was approximately
$30,000.00 less than its fair market valve. Defendants demand strict proof of the same.

50.  The Defendants deny the averments contained in paragraph 50 of the Complaint.
It is denied that Plaintiff is entitled to indemnification or indemnity from FABCO, J. Richard
Fullington, Sr., or the other guarantors of GMC Sales’ obligations for any loss which he
sustained as a result of the sale of the property. To the contrary, as set forth in the Counterclaims
below, FABCO and GMC Sales have been damaged as a result of the illegal and improper
actions taken by Plaintiff and they are entitled to an award from Plaintiff.

WHEREFORE, Defendants respectfully request that this Honorable Court enter judgment
in favor of Defendants, Fullington Auto Bus Company, Fullington GMC Sales, Inc., Michael L.
Fullington and Aerial Fullington Weisman and against Plaintiff as to Count Two of the
Complaint and award Defendants attorneys’ fees, costs and such other relief as this Court deems

appropriate.
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COUNT THREE

J. Richard Fullington, Jr.
J. Richard Fullington, Sr., Fullington Auto ];,us Company and Fullington GMC Sales, Inc.

51.  The averments contained in paragraphs 1 through 50 of this Answer are hereby
incorporated as if fully set forth herein.

52.  Defendants deny the averments contained in paragraph 52 of the Complaint. It is
denied that FABCO, through Plaintiff’s father and with the knowledge of his brother and sister,
fraudulently induced Plaintiff to surrender his shares of stock in GMC Sales pursuant to the
Separation Agreement and Supplemental Agreement when it had no intention of honoring its
obligations. To the contrary, the Separation Agreement was prepared by counsel because GMC
Sales’ creditors insisted that Plaintiff be removed from GMC Sales and that he no longer have
any control over the company. As a result, GMC Sales had to be reorganized and the Separation
Agreement was prepared to accomplish the reorganization and to give Plaintiff ownership
interest in a new company. The Supplemental Agreement was prepared entirely by Plaintiff who
induced his father to sign on behalf of FABCO and without the knowledge or consent of
Plaintiff’s brother or sister.

53.  The Defendants deny the averments contained in paragraph 53 of the Complaint.
It is denied that FABCO did not honor its obligations under the terms of the Separation
Agreement. To the contrary, it has fulfilled its obligations. It is further denied that FABCO has
obligations under the Supplemental Agreement. The Supplemental Agreement was written in its

entirety by the Plaintiff who induced his father to sign on behalf of FABCO and without the

knowledge or consent of his brother or sister.

16



54. The averments contained in paragraph 54 of the Complaint are conclusions of law
to which no response is required. To the extent a response is deemed necessary, Defendants
deny the averments. It is denied that Plaintiff was fraudulently induced to enter into the
Agreement and that he is entitled to rescind the Agreement and receive the value of his shares of
stock in GMC Sales. To the contrary, Plaintiff was not induced in any way (either fraudulently
or otherwise) to enter into any agreement.

WHEREFORE, Defendants respectfully request that this Honorable Court enter judgment
in favor of Defendants, Fullington Auto Bus Company and Fullington GMC Sales, Inc. and
against Plaintiff as to Count Three of the Complaint and award Defendants attorneys’ fees, costs
and such other relief as this Court deems appropriate.

COUNT FOUR

J. Richard Fullington, Jr.

Michael L. Fullington, Aerial Fullingt‘:)sl; Weisman and Fullington Real Estate

55.  The averments contained in paragraphs 1 through 54 of this Answer are hereby
incorporated as if fully set forth herein.

56.-57. Defendants admit the averments contained in paragraphs 56 and 57 of the
Complaint.

58.  The averments contained in paragraph 58 of the Complaint are conclusions of law
to which no response is required. To the extent a response is deemed necessary, Defendants state
that Michael L. Fullington properly exercised his duties at all times.

59.  Defendants admit in part and deny in part the averments contained in paragraph

59 of the Complaint. It is admitted that Fullington Real Estate was incorporated on or about

August 13, 2003 and that the incorporators were Michael L. Fullington and Aerial Fullington
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'Weisman. It is denied that the purpose of the incorporation was to create an entity into which
title for real estate co-owned by Plaintiff and his then wife could be transferred. To the contrary,
Fullington Real Estate was created at the suggestion of FABCO’s legal counsel to hold real
estate that was owned by FABCO and GMC Sales.

60.  Defendants admit in part and deny in part the averments contained in paragraph
60 of the Complaint. It is admitted that on or about August 26, 2003, two (2) deeds were
executed by Michael Fullington, with the knowledge of Aerial Fullington Weisman, transferring
two (2) parcels of real estate to Fullington Real Estate. It is denied that Plaintiff and his then
wife owned the real estate. To the contrary, although the properties were titled in Plaintiff’s
name, the properties were purchased entirely by funds from FABCO and the properties belonged
to FABCO. By way of further response, Defendants state that the transfer was made to protect
FABCO and GMC Sales which were owed huge sums of money by Plaintiff.

61.  Defendants admit the averments contained in paragraph 61 of the Complaint.

62.  After reasonable investigation, Defendants are without knowledge sufficient to
either admit or deny the averments contained in paragraph 62 of the Complaint. Defendants
demand strict proof of same.

63.  Defendants admit the averments contained in paragraph 63 of the Complaint.

64.  Defendants deny the averments contained in paragraph 64 of the Complaint. It is
denied that the transfers were made in furtherance of a conspiracy between Plaintiff’s brother
and sister to benefit their company, Fullington Real Estate. To the contrary, the transfer was
made in an effort to save FABCO and GMC Sales which were in significant debt due to
Plaintiff’s actions and to which Plaintiff owed well in excess of $1 million. By way of further

response, Defendants state that the properties at issue were purchased by Plaintiff in his name
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and the name of his then wife with monies from FABCO and/or GMC Sales and Plaintiff had no
personal ownership interest in the properties.

65.  Defendants deny the averments contained in paragraph 65 of the Complaint. It is
denied that Fullington Real Estate sold a three acre parcel to First Commonwealth Bank for
$300,000. To the contrary, approximately 3 acres were sold to First Commonwealth Bank for
$271,250.

66.  Defendants deny as stated the averments contained in paragraph 66 of the
Complaint. It is denied as stated that Fullington Real Estate sold the property identified on
Exhibit 9 for $52,000. To the contrary, the sale price of the property was $50,000 and the buyer
paid an additional $2,000 in closing costs.

67.  Defendants admit in part and deny in part the averments contained in paragraph
67 of the Complaint. It is admitted that Plaintiff did not receive any portion of the proceeds of
the sale of the real estate identified on Exhibits 8 and 9. By way of further response, Defendants
state that Plaintiff was not entitled to receive any of the proceeds. Defendants deny as stated the
averment that Plaintiff “allegedly” owed a debt to FABCO or GMC Sales. To the contrary, there
is no question that Plaintiff owed and continues to owe significant monies to the companies.
Defendants further deny that Plaintiff was not credited with any portion of the sales prices
against debt which he owed to FABCO or GMC Sales. To the contrary, Plaintiff was
unknowingly credited with the sales prices. The Defendants later discovered that the Plaintiff
purchased the real estate at issue with funds from FABCO and/or GMC Sales; therefore, the real
estate belonged to the companies.

WHEREFORE, Defendants respectfully request that this Honorable Court enter judgment

in favor of Defendants, Michael L. Fullington, Aerial Fullington Weisman and Fullington Real
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Estate Company and against Plaintiff as to Count Four of the Complaint and award Defendants
attorneys’ fees, costs and such other relief as this Court deems appropriate.

COUNT FIVE

J. Richard Fullington, Jr.

Michael L. Fullington, Aerial Fullingt:;l Weisman and Fullington Real Estate

68.  The averments contained in paragraphs 1 through 67 of this Answer are hereby
incorporated as if fully set forth herein.

69.  Defendants admit in part the averments contained in paragraph 69 of the
Complaint. It is admitted that outdoor advertising signs were located on the real estate identified
on Exhibits 8 and 9. After reasonable investigation, Defendants are without knowledge
sufficient to either admit or deny the averment that true and correct copies of the Outdoor
Advertising Leases for the said billboards are attached to the Complaint as Exhibits 10 and 11.
Defendants demand strict proof thereof. By way of further response, Defendants state upon
information and belief that the Plaintiff forged the signature of Loretta Fullington, his former
wife, on these Leases.

70.  Defendants admit the averments contained in paragraph 70 of the Complaint
except they deny that Plaintiff had any rights, title or interest in the Leases. To the contrary, the
properties on which the outdoor advertising signs were located belonged to FABCO and/or GMC
Sales and any revenue from the Leases rightfully belonged to the companies.

71.  Defendants deny the averments contained in paragraph 71 of the Complaint. It is
denied that the assignments were made in furtherance of a conspiracy between Plaintiff’s brother
and sister to benefit their company, Fullington Real Estate. To the contrary, the assignments

were made in an effort to save FABCO and GMC Sales which were in significant debt due to
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'Plaintiff’ s actions and to which Plaintiff owed well in excess of $1 million. By way of further
response, Defendants state that the properties at issue were purchased by Plaintiff in his name
and the name of his then wife with monies from FABCO and/or GMC Sales and, therefore, he
had no personal ownership interest in the properties. Any revenue generated from the outdoor
advertising signs located on the property belonged to FABCO and/or GMC Sales.

72.  Defendants deny the averments contained in paragraph 72 of the Complaint. It is
denied that Fullington Real Estate received rental payments under the Outdoor Advertising
Leases for the last two (2) years of the term of the Leases in an amount totaling $39,258.62. To
the contrary, FABCO received a payment for one Lease in the amount of $10,500 and a payment
on the other Lease in the amount of $8,476.68.

73.  Defendants deny the averments contained in paragraph 73 of the Complaint. It 1s
denied that the Lease attached as Exhibit 10 was renewed. To the contrary, the Lease was
assigned to the buyer of the property when the property was sold. It is further denied that
Plaintiff was entitled to receive rental for the sign which is the subject of that lease. To the
contrary, Plaintiff was not entitled to receive the rental payments for the signs as the properties
on which the signs were located were purchased with funds from FABCO and/or GMC Sales and
Plaintiff had no personal ownership interest in the properties. Any revenue generated from the
outdoor advertising signs located on the property belonged to FABCO and/or GMC Sales.

WHEREFORE, Defendants respectfully request that this Honorable Court enter judgment
in favor of Defendants, Michael L. Fullington, Aerial Fullington Weisman and Fullington Real
Estate Company and against Plaintiff as to Count Five of the Complaint and award Defendants

attorneys’ fees, costs and such other relief as this Court deems appropriate.

21



COUNT SIX
J. Richard Fullington, Jr.

Michael L. Fullington, Aerial Fullingt(‘),;n Weisman and Fullington Real Estate

74.  The averments contained in paragraphs 1 through 73 of this Answer are hereby
incorporated as if fully set forth herein.

75.  Defendants admit the averments contained in paragraph 75 of the Complaint. By
way of further response, Defendants state that Plaintiff was not entitled to any consideration for
the properties, nor was he entitled to the revenue from the outdoor advertising signs. The
properties at issue were purchased with funds from FABCO and/or GMC Sales and Plaintiff had
no personal ownership interest in the properties. Further, as he had no ownership interest in the
properties, he did not have standing to enter into the outdoor advertising leases and was not
entitled to any revenue generated under those leases. Any revenue generated from the outdoor
advertising signs located on this property belonged to FABCO and/or GMC Sales.

76.  The averments contained in paragraph 76 of the Complaint are conclusions of law
to which no response is required. To the extent a response is deemed necessary, Defendants
deny she averments. To the contrary, Plaintiff is not entitled to any relief.

WHEREFORE, Defendants respectfully request that this Honorable Court enter judgment
in favor of Defendants, Michael L. Fullington, Aerial Fullington Weisman and Fullington Real

Estate Company and against Plaintiff as to Count Six of the Complaint and award Defendants

attorneys’ fees, costs and such other relief as this Court deems appropriate.

22



COUNT SEVEN

J. Richard Fullington, Jr.
Michael L. Fullington andv;&erial Fullington Weisman

77.  The averments contained in paragraphs 1 through 76 of this Answer are hereby
incorporated as if fully set forth herein.

78.  Defendants deny the averments contained in paragraph 78 of the Complaint. It is
denied that Fullington Real Estate was incorporated with the intent of using it as a vehicle to
receive title to the real estate. To the contrary, Fullington Real Estate was created at the
suggestion of FABCO’s legal counsel to hold real estate that was owned by FABCO and GMC
Sales.

79.  The averments contained in paragraph 79 of the Complaint are conclusions of law
to which no response is required. To the extent a response is deemed necessary, Defendants
deny the averments. To the contrary, Michael L. Fullington did not breach any duty to Plaintiff
and the transfer of the properties and the assignment of the revenue from the advertising leases
were proper.

80.  Defendants deny the averments contained in paragraph 80 of the Complaint. It is
denied that the actions of Michael L. Fullington and Aerial Fullington Weisman were outrageous
and in reckless disregard of the rights and best interests of the Plaintiff. To the contrary, the
actions of Michael L. Fullington and Aerial Fullington Weisman were proper at all times and
done to protect and save FABCO and GMC Sales which were forced to the brink of bankruptcy
because of the improper and illegal actions taken by Plaintiff.

WHEREFORE, Defendants respectfully request that this Honorable Court enter judgment

in favor of Defendants, Michael L. Fullington and Aerial Fullington Weisman and against
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Plaintiff as to Count Seven of the Complaint and award Defendants attorneys’ fees, costs and
such other relief as this Court deems appropriate.

NEW MATTER

81.  Plaintiff has failed to state a claim upon which relief can be granted.

82.  Plaintiff is equitably estopped from seeking relief against the Defendants.

83.  Plaintiff’s claims are barred due to Plaintiff’s fraudulent and illegal actions.

84.  Plaintiff’s claims are barred by the doctrine of unclean hands.

85.  Plaintiff’s claims are barred by the doctrine of laches.

86. The Supplemental Agreement, attached to the Complaint as “Exhibit 2”, is void or
voidable.

87.  The Supplemental Agreement is subject to rescission.

88.  Plaintiff fraudulently induced the execution of the Supplemental Agreement.

89.  The Supplemental Agreement fails for lack of consideration.

90. At all material times hereto, Plaintiff, who was in control of and operated FABCO
and GMC Sales, used GMC Sales and FABCO as a source of funds for his own personal use and
took steps which placed the companies in jeopardy while he benefited.

91. At Plaintiffs direction, GMC Sales and FABCO borrowed monies from various
banks and lending companies. Many of these loans were collateralized by GMC Sales’ and
FABCO’s assets. In addition, Plaintiff’s parents, J. Richard Fullington, Sr. and Mildred F.
Fullington, were required to give personal guarantees.

92.  Although the borrowed funds were obtained by the companies and collateralized
by company assets, Plaintiff used the monies borrowed for his own personal use and, on many

occasions, never repaid the companies for these funds. In addition to merely taking cash,
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.Plaintiff used funds which he caused FABCO to borrow to purchase real estate that he titled in
his own name, including the properties referenced in the deeds attached to Plaintiff’s Complaint
as “Exhibits 8 and 9”. FABCO paid the loans that were used to buy these properties and Plaintiff
never reimbursed FABCO.

93.  Plaintiff frequently took money from the accounts of GMC Sales and/or FABCO
and did not account for the monies, nor did he repay the amounts taken. For example, on one
occasion, Plaintiff took approximately $90,000.00 from FABCO. When the then accounting
manager for FABCO asked Plaintiff to repay the funds, Plaintiff indicated that he would not do
so. The funds were never repaid.

94.  In addition to taking monies from FABCO, a number of withdrawals were made
by Plaintiff from GMC Sales’ account for his personal use. These frequent withdrawals were
never accounted for, nor were they repaid.

95.  In addition to taking funds directly from the bank accounts of FABCO and GMC
Sales for his own personal use, Plaintiff employed other means to strip monies from the
companies to their detriment and for his own benefit. For example, GMC Sales held title for a
building known as the Heilig Meyers Building. This building was purchased with funds obtained
from a loan from CSB Bank and the loan was guaranteed by FABCO. All payments on the loan
came directly from funds due to FABCO from one of its school district busing contracts.
Although the building was titled in the name of GMC Sales and the loan payments were made by
FABCO, all rent from tenants of the Heilig Meyers Building went directly to Plaintiff for his
personal use.

96.  Plaintiff also used FABCO funds to pay a personal loan that he and his then wife

obtained from his former in-laws.
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97.  Additionally, unbeknownst to the Defendants, Plaintiff inflated the monthly loan
payments due to GMC Sales’ various creditors by GMC Sales. FABCO paid the monthly loan
payment amounts to Plaintiff who, in turn, personally profited from the difference between the
inflated amount paid by FABCO and the actual amount of the loan payments due to the creditors.

98.  Asaresult of the vast amounts of money that were taken from FABCO and GMC
Sales by Plaintiff and the other actions taken by Plaintiff for his own benefit and to the detriment
to the companies, FABCO and GMC Sales were in dire financial straights and teetered on the
brink of bankruptcy.

99.  In addition to taking monies directly from the companies, Plaintiff also committed
illegal actions as the President of GMC Sales which resulted in the filing of criminal complaints
by the Commonwealth of Pennsylvania.

100. The first criminal complaint was filed in or about July 2000 in which Plaintiff was
charged with multiple counts of forgery, tampering with public records, and unsworn
falsification to authorities. In light of these criminal charges, creditors demanded that Plaintiff no
longer have check signing authority and that he no longer act on behalf of the companies without
corporate counsel’s involvement.

101. Because of the creditors’ demands and in order to save GMC Sales and FABCO,
corporate counsel suggested that GMC Sales be reorganized.

102. In February 2001, counsel for FABCO sent a letter to GMC in which permission
from GMC to reorganize was sought. The proposed plan of reorganization included the
incorporation of a wholly-owned subsidiary which would be formed to operate the dealership

business. Following the incorporation of the new subsidiary, Plaintiff would exchange his stock
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in GMC Sales for stock in the new subsidiary and Plaintiff would operate the new subsidiary as a
new dealership business.

103.  Although GMC seemed receptive to the plan of reorganization, Plaintiff refused
to execute the documents that were necessary to complete the reorganization.

104. In June 2001, Plaintiff entered a guilty plea to the criminal complaint and was
sentenced to a minimum of six (6) months in the Clearfield County Jail. In August 2001,
Plaintiff reported to the jail; however, he was on work release and continued to operate GMC
Sales and FABCO while serving his sentence.

105.  Although he had already pled guilty to a criminal complaint filed against him and
was serving a jail sentence, Plaintiff continued to conduct illegal activities while on work release.

106. As aresult of these illegal activities, the GMC Sales dealership was sold in or
about February 2002. Monies from the sale were used to pay off some of the cars that were out
of trust as a result of Plaintiff’s illegal actions.

107. By March 2002, the remaining cars and assets of GMC Sales were seized by one
of GMC Sales’ creditors and the dealership’s on-going business was terminated.

108. By early 2002, in light of all that had transpired, Plaintiff knew that he had no
choice but to agree to some form of separation from GMC Sales. He did not agree to sign the
Agreement for Corporate Separation (a copy of which is attached to Plaintiff’s Complaint as
“Exhibit 1”) until he drafted the “Attachment to Agreement to Sign Stock Over to J. Richard
Fullington, Sr.” (a copy of which is attached to Plaintiff’s Complaint as “Exhibit 2”). Plaintiff
induced his father to sign the Supplemental Agreement and it was signed without the knowledge

or consent of Michael Fullington or Aerial Fullington Weisman.
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109. In April 2002, Plaintiff and his then wife voluntarily signed two (2) promissory
notes acknowledging some of the funds that were due and owing to FABCO and GMC Sales.
The first note was to repay FABCO $244,180 (plus interest) (a copy of which is attached to
Plaintiff’s Complaint as “Exhibit 3) and the second note was to repay GMC Sales $1,198,494
(plus interest) (a copy of which is attached to Plaintiff’s Complaint as “Exhibit 4””). These notes
have been reduced to judgments. Plaintiff has never satisfied these judgments.

110. Throughout 2002, FABCO and GMC Sales negotiated forbearance agreements
with the various creditors to whom monies were owed by FABCO and GMC Sales. These
monies were owed on the various loans that were obtained by Plaintiff. Even though Plaintiff
personally guaranteed some of these loans, the Defendants took steps to make arrangements to
have the loans repaid by other means as opposed to having the creditors execute on Plaintiff’s
personal guarantees. These steps were taken by the Defendants to assist Plaintiff and his family.

111. In June 2002, a second criminal complaint was filed against Plaintiff for the
illegal activities he conducted at GMC Sales while on work release from the Clearfield County
Jail.

112.  OnJune 25, 2002, Plaintiff entered into a plea agreement with respect to the
second criminal complaint and he was sentenced to serve a minimum of one (1) year in a
Pennsylvania State Correctional Facility. He began serving this sentence on August 27, 2002.

113. By late 2002 and early 2003, the financial situation of FABCO was desperate.
FABCO continued to owe large sums of money to various creditors as a result of Plaintiff’s
actions and it was required to make payments on various loans obtained by Plaintiff for GMC
Sales. As GMC Sales was no longer an operating business, FABCO was the only source of

funds that could be used to make the payments.
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114. By February 2003, FABCO had negative equity and its liabilities were
significantly greater than its assets. The vast majority of its loans were in arrears and FABCO
faced imminent bankruptcy.

115. The Defendants continued to work with the various creditors to avoid default and
involuntary bankruptcy. Had FABCO been forced into bankruptcy, it never would have survived
as many of FABCO’s busing contracts provided that FABCO’s bankruptcy would be a breach of
the contracts and FABCO would have lost the contracts had it been forced into bankruptcy.

116.  As part of the process to protect creditors and save FABCO and GMC Sales,
Fullington Real Estate was formed to hold the real estate properties owned by FABCO and GMC
Sales, including the properties that were purchased by loans obtained by FABCO but titled in
Plaintiff’s personal name. In August 2003, the properties purchased with loans obtained and
paid by FABCO which are described in the deeds attached to Plaintiff’s Complaint as “Exhibits
8 and 9” were transferred to Fullington Real Estate. These properties were purchased with loans
that Plaintiff caused FABCO to obtain and FABCO and/or GMC Sales made all of the payments
on these loans. Although Plaintiff did not use personal funds to pay for these properties, he had
titled them in his own personal name. These properties were transferred into Fullington Real
Estate (along with the leases for outdoor advertising) so as to protect them from Plaintiff who
had no legal or equitable right to them.

117.  As aresult of the illegal and fraudulent actions taken by Plaintiff while he
controlled FABCO and GMC Sales, the companies have been seriously harmed. GMC Sales is
no longer an operating business and FABCO continues to struggle to be a viable business.

118.  Plaintiff personally benefited by improperly, illegally and fraudulently taking

money and assets from FABCO and GMC Sales. In turn, Plaintiff’s father, brother and sister
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A
have been harmed in that they have been required to provide personal guarantees to the

companies’ many creditors in order to continue to operate FABCO and they have been forced to
take extraordinary steps to turn FABCO around.

WHEREFORE, Defendants respectfully request that this Honorable Court enter judgment
in favor of Defendants and against Plaintiff as to the claims in the Complaint and award
Defendants attorneys’ fees, costs and such other relief as this Court deems appropriate.

COUNTERCLAIMS

COUNT1
Fullington Auto Bus Company and Fullington GMC, Sales, Inc.
J. Richard Fvl.lllington, Jr.
(Unjust Enrichment)

119. The averments contained in paragraphs 1 through 118 of the Answer and New
Matter are hereby incorporated as if fully set forth herein.

120.  Plaintiff obtained funds directly from FABCO and GMC Sales for his own
personal use.

121. Plaintiff was not entitled to these funds as they were monies that belonged to
FABCO and GMC Sales.

122. In addition to using company funds, Plaintiff caused FABCO and GMC Sales to
obtain bank loans that were collateralized, in part, by FABCO and/or GMC Sales assets. The
funds from these loans were then used by Plaintiff for his personal use.

123. The funds obtained from these loans were also used to purchase real estate which

Plaintiff titled in his own name.
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124.  Plaintiff personally collected the rents from tenants of the Heilig Meyers Building
even though the building was titled in the name of GMC Sales and the loan used to buy the
building was repaid by FABCO.

125. Payments on the various loans obtained by FABCO and GMC Sales at the
direction of Plaintiff were made by FABCO and/or GMC Sales, not by Plaintiff.

126.  Plaintiff also used funds from FABCO to repay a personal loan which he obtained
from his former in-laws. These funds were never repaid to FABCO by Plaintiff.

127.  Plaintiff also inflated the monthly payments due to GMC Sales’ various creditors
by GMC Sales. FABCO then unknowingly paid the monthly payment amounts to Plaintiff who,
in turn, personally profited from the difference between the inflated amounts paid by FABCO
and the actual amounts of the loan payments due to the creditors.

128. As aresult of the above-referenced actions, Plaintiff benefited from and at the
detriment of FABCO and GMC Sales by retaining monies and property that belonged to the
companies and not to Plaintiff.

129.  Plaintiff has been unjustly enriched as a result of his actions.

130. FABCO and GMC Sales are entitled to repayment for the monies and assets taken
by Plaintiff for his own personal use.

131.  Asaresult of Plaintiff’s actions, FABCO and GMC Sales have been damaged in
excess of Twenty-Five Thousand ($25,000) Dollars.

WHEREFORE, Fullington Auto Bus Company and Fullington GMC Sales, Inc.
respectfully request that this Honorable Court enter judgment in their favor as to Count I of the
Counterclaims and against J. Richard Fullington, Jr., and that it award them damages, including

attorneys’ fees, costs and such other relief as this Court deems appropriate.
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COUNT 11
Fullington Auto Bus Company and Fullington GMC, Sales, Inc.
J. Richard FV 1;llington, Jr.
(Quantum Meruit)

132.  The averments contained in paragraphs 1 through 131 of the Answer, New Matter
and Counterclaims are hereby incorporated as if fully set forth herein.

133.  Plaintiff took the funds and assets from FABCO and GMC Sales under
circumstances making it inequitable for him to retain the benefits without restitution to FABCO
and GMC Sales.

134.  As aresult of Plaintiff’s inequitable conduct, FABCO and GMC Sales have been
damaged in excess of Twenty-Five Thousand ($25,000) Dollars.

WHEREFORE, Fullington Auto Bus Company and Fullington GMC Sales, Inc.
respectfully request that this Honorable Court enter judgment in their favor as to Count II of the
Counterclaims and against J. Richard Fullington, Jr., and that it award them damages, including
attorneys’ fees, costs and such other relief as this Court deems appropriate.

COUNT 11
Fullington Auto Bus Company
J. Richard I:Il;llington, Jr.
(Intentional Interference with Business Relations)

135. The averments contained in paragraphs 1 through 134 of this Answer, New
Matter and Counterclaims are hereby incorporated as if fully set forth herein.

136. In an effort to destroy FABCO and, in turn, his family, in early 2005 Plaintiff

went to Cole Transportation, Inc. (“Cole”), a competitor of FABCO’s, to meet with its owner

and general manager.
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137. During this meeting, Plaintiff offered to help Cole obtain busing contracts which
were currently being serviced by FABCO.

138.  Plaintiff intentionally offered to assist Cole obtain these contracts in an effort to
harm FABCO’s business.

139. On or about December 27, 2004, approximately one and a half years after the
transfer o property described in paragraph 116 above, Fullington Real Estate and the other
Fullington companies entered into a Purchase and Sale Agreement (“Sales Agreement”) with
Aiello Land Company LLC (“Aiello™) to sell a parcel identified as Parcel 31, along with two
contiguous parcels of real property consisting of approximately 4.532 acres.

140.  Under the Sales Agreement, Aiello agreed to pay the Fullington companies
$1,300,000 to purchase the property.

141. The sale of the property to Aiello was vital to FABCO and its affiliates because
the proceeds of the sale were to be used to repay debt incurred by Plaintiff for the purchase of the
property (the debt was being repaid by FABCO) and to reduce the bank debt incurred as a result
of improper actions taken by the Plaintiff when he controlled the operations of FABCO and
GMC Sales.

142.  Prior to the closing on the sale of the property, Lawyers’ Title Company noted
that the existence of this litigation constituted a cloud on the title of the property to be conveyed
to Aiello. Thus, on July 7, 2005, FABCO and its affiliates requested, through the then counsel to
Plaintiff, that the prayer for equitable relief in Count VI of Plaintiff’s Complaint be dismissed
and that Plaintiff agree to seek money damages only. FABCO offered to escrow funds from the

sale of the property to fully protect the Plaintiff.
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143.  Plaintiff knew that these properties, although acquired in his name, had been
purchased solely with funds provided by FABCO and that he had paid no money for these
properties.

144. In an effort to interfere with this contract to sell the land to Aiello and to cause
harm to FABCO and the other Defendants, the Plaintiff refused to agree to dismiss any claim to
the reconveyance of the land, although he knew full well that he had no lawful claim to the land.

145.  On August 18, 2005, Plaintiff caused his attorney to file a motion for continuance
in proceedings commenced to seek relief to permit the conveyance of the property to Aiello. In
that motion for continuance, Plaintiff falsely stated that he was not able to find any appraiser
who could appraise the property involved on short notice and that it would require 45 to 60 days
to complete an appraisal. In fact, the Plaintiff had never requested that the appraiser make an
appraisal in time for the then scheduled hearing.

146. Plaintiff provided this false information with respect to the availability of the
appraiser in an effort to delay, hinder, or interfere with the sale of the land to Aiello.

147.  Plaintiff attempted to interfere with the sale, in part, in an effort to delay the
financing that FABCO needed in order to be able to purchase new school buses which it was
required to do under the various contracts it had with school districts. Had FABCO not
purchased the new school buses it would have been in default of its school district contracts.

148. Plaintiff intentionally interfered with FABCO’s business relations as set forth in
paragraphs 136 through 147 of this Count without privilege or justification.

149.  As aresult of Plaintiff’s actions, FABCO was delayed in closing on the sale of the
property to Aiello and was required unnecessarily to spend significant funds and has, therefore,

been damaged in excess of Twenty-Five Thousand ($25,000) Dollars.
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150. Plaintiff’s conduct was done intentionally and maliciously with the sole intent of
harming FABCO and, in turn, his family members. As a result of his egregious conduct,
FABCO is entitled to punitive or exemplary damages.

WHEREFORE, Fullington Auto Bus Company respectfully requests that this Honorable
Court enter judgment in its favor as to Count III of the Counterclaims and against J. Richard
Fullington, Jr., and that it award it damages, including punitive damages, attorneys’ fees, costs
and such other relief as this Court deems appropriate.

COUNT IV
Fullington Auto Bus Company
J. Richard F“,l.lllington, Jr.
(Trade Disparagement)

151. The averments contained in paragraphs 1 through 150 of this Answer, New
Matter and Counterclaims are hereby incorporated as if fully set forth herein.

152.  Upon information and belief, FABCO believes that Plaintiff has been and
continues to make disparaging remarks about FABCO to persons in the community in an effort
to destroy FABCO’s reputation and, in turn, its business.

153. Plaintiff has been making these false and disparaging remarks about FABCO and
his family members who are the current officers and directors of FABCO intentionally and
maliciously solely to harm FABCO, even though he knows the statements to be false.

154.  Such false and disparaging statements include FABCQO’s inability to perform its
business properly and its inability to carry out its contracts.

155. Asaresult of Plaintiff’s actions, FABCO has been damaged in excess of Twenty

Five Thousand ($25,000) Dollars.
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| “ 156.  Plaintiff’s conduct was done intentionally and maliciously with the sole intent of
‘w‘ harming FABCO and, in turn, his family members. As a result of his egregious conduct,
FABCO is entitled to punitive or exemplary damages.
WHEREFORE, Fullington Auto Bus Company respectfully requests that this Honorable
Court enter fudgment in its favor as to Count IV of the Counterclaims and against J. Richard
Fullington, Jr., and that it award it damages, including punitive damages, attorneys’ fees, costs
and such othaer relief as this Court deems appropriate.

Date: February 9, 2006 Respectfully submitted,

SCHNADER HARRISON SEGAL & LEWIS LLP

/“ Paul H. Titus
Pa. Id. No. 01399
Judith F. Olson
Pa. Id. No. 37476

2700 Fifth Avenue Place
120 Fifth Avenue
Pittsburgh, PA 15222

(412) 577-5200 (Telephone)
(412) 765-3858 (Facsimile)

Counsel for Defendants, Fullington Auto Bus
| Company, Fullington GMC Sales, Inc., Fullington
Real Estate Company, Michael L. Fullington and
Aerial Fullington Weisman
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VERIFICATION

I, Aerial Fullington Weisman, do hereby verify that I am President of Fullington Auto
Bus Company, Fullington GMC Sales, Inc. and Fullington Real Estate Company and a named
defendant in the above-referenced matter. I further verify that the facts contained in the
foregoing Answer, New Matter and Counterclaims are true and correct to the best of my

knowledge, information and belief.

This statement is made subject to the penalties of 18 Pa.C.S. § 4904 relating to unsworn

falsification to authorities.

Date: l\' Lo \VO\D QQJ\.\/C&/ MM\J’ ]JLLAJV\@*———-

Aerial Fullington Weisman




CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Answer, New Matter and
Counterclaims was served upon the following individual by hand-delivery this Sth day of
February, 2006:

Timothy E. Durant, Esquire Via Hand-Delivery
201 North Second Street
Clearfield, PA 16830
I hereby certify that a true and correct copy of the foregoing Answer, New Matter and
Counterclaim will be served personally upon the following individual;
J. Richard Fullington, Jr.
c/o The Arrowhead Restaurant
Woodland-Clearfield Highway
Route 322
Clearfield, PA 16830

An Affidavit of Service will be filed thereafter.



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA

CIVIL ACTION - LAW

J. RICHARD FULLINGTON, JR.,
Plaintiff,
V.

FULLINGTON AUTO BUS COMPANY;
FULLINGTON TON GMC SALES, INC;
FULLINGTON REAL ESTATE
COMPANY; J. RICHARD
FULLINGTON, SR.;

MICHAEL L. FULLINGTON; and
AERIAL FULLINGTON WEISMAN,

Defendants.

Date: February 17, 2006

No. 05-565
TYPE OF PLEADING:
PROOF OF SERVICE
FILED ccan
ofiig¢om O
FEB 17 2
A. Shaw
pmmé‘a"mcm of Courts
FILED ON BEHALF OF:

Defendants, Fullington Auto Bus Company,
Fullington GMC Sales, Inc., Fullington
Real Estate Company, Michael L.
Fullington and Aerial Fullington Weisman

COUNSEL OF RECORD FOR THESE
PARTIES:

Paul H. Titus

Pa. Id. No. 01399

Judith F. Olson

Pa. Id. No. 37476
SCHNADER HARRISON SEGAL &
LEWIS LLP

2700 Fifth Avenue Place
120 Fifth Avenue
Pittsburgh, PA 15222

(412) 577-5200 (Telephone)
(412) 765-3858 (Facsimile)



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA

| CIVIL ACTION - LAW

|

J. RICHARD FULLINGTON, JR.,

)

Plaintiff, )

)

V. ) No. 05-565

)

FULLINGTON AUTO BUS COMPANY )
et al., )
)

Defendants. )

PROOF OF SERVICE

NOW COME the Defendants, Fullington Auto Bus Company, Fullington GMC Sales,
Inc., Fullington Real Estate Company, Michael L. Fullington and Aerial Fullington Weisman, by
their counsel, Schnader Harrison Segal & Lewis LLP, and hereby file the attached Proof of

Service submitted by Llyn A. Hartzfeld, Pennsylvania State Constable.

Date: February 17, 2006 _ Respectfully submitted,

SCHNADER HARRISON SEGAL & L LDR

Pa. Id. No. 01399
Judith F. Olson
Pa. Id. No. 37476

2700 Fifth Avenue Place
120 Fifth Avenue
Pittsburgh, PA 15222

(412) 577-5200 (Telephone)
(412) 765-3858 (Facsimile)

Counsel for Defendants, Fullington Auto Bus
Company, Fullington GMC Sales, Inc., Fullington
Real Estate Company, Michael L. Fullington and
Aerial Fullington Weisman



PROOF OF SERVICE

To whom it may concern:

Now be it known that I, Llyn A. Hartzfeld , one of the Constables within the
Commonwealth of Pennsylvania, being duly sworn according to law, does hereby depose

and say that on the _9th. day of _ February 2006 the original

Civil Action-I.aw NO. 05-565

was served upon (name) J. Richard Fullington, Jr.

address___ Arrowhead Restaurant Rt. 333 Clearfield.PA 16830

time 6:00 PM

manner of service: Hand Delivered

/{/@’7%%

Pennsylvama State Constal

Sworn to and subscribed before me on this the

_i Day of 20;&_

! Notary \_”U




COPY

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
- PENNSYLVANIA

J. RICHARD FULLINGTON, JR., ¥ ,
Plaintiff,
V.

FULLINGTON AUTO BUS COMPANY:
FULLINGTON TON GMC SALES, INC.;
FULLINGTON REAL ESTATE
COMPANY; J. RICHARD
FULLINGTON, SR.;

MICHAEL L. FULLINGTON; and
AERIAL FULLINGTON WEISMAN,

Defendants.

NOTICE TO PLEAD

To Plaintiff:
You are hereby notified to file

a written response to the enclosed
New Matter and Counterclaims
within twenty (20) days from service
hereof or a judgment may be
entered against you.

Date: February 9, 2006

_‘ P

VIL ACTION - LAW _

No. 05-565

TYPE OF PLEADING:
ANSWER, NEW MATTER AND
COUNTERCLAIMS

FILED ON BEHALF OF:

Defendants, Fullington Auto Bus Company,
Fullington GMC Sales, Inc., Fullington
Real Estate Company, Michael L.
Fullington and Aerial Fullington Weisman

COUNSEL OF RECORD FOR THESE
PARTIES:

Paul H. Titus

Pa. Id. No. 01399

Judith F. Olson

Pa. Id. No. 37476
SCHNADER HARRISON SEGAL &
LEWIS LLP

2700 Fifth Avenue Place
120 Fifth Avenue
Pittsburgh, PA 15222

(412) 577-5200 (Telephone)
(412) 765-3858 (Facsimile)

| hereby certify this to be a true
and attested copy of the original
statement filed in this case.

FEB 09 2006

Attest ! Loi £
) Prothonotary/
Clerk of Courts



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Proof of Service was served
upon the following individuals by first-class mail, postage prepaid, this 17th day of February,

2006:

Timothy E. Durant, Esquire
201 North Second Street
Clearfield, PA 16830

J. Richard Fullington, Jr.

c/o The Arrowhead Restaurant
Woodland-Clearfield Highway
Route 322

Clearfield, PA 16830

D




IN.THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA

J.RICHARD FULLINGTON, JR.,
Plaintiff,
v.

FULLINGTON AUTO BUS COMPANY;
FULLINGTON GMC SALES, INC,;
FULLINGTON REAL ESTATE
COMPANY; J. RICHARD
FULLINGTON, SR.;

MICHAEL L. FULLINGOTN; and
AERIAL FULLINGTON WEISMAN,

Defendants.

CIVIL ACTION - LAW
No. 05-565

PRAECIPE FOR APPEARANCE

Filed on Behalf of Plaintiff,
J. RICHARD FULLINGTON, JR.

Counsel of Record for this Party:

WILLIAM J. MOORHEAD, Esquire
PA 1.D. #52761

MERCHANT, MOORHEAD & KAY, LLC
Arrott Building :

401 Wood Street, Suite 400

Pittsburgh, PA 15222

412-281-5630 (Phone)

412-281-5634 (Fax)

Firm #510

FILED"%
MR ’6“5@%@3«0

witiam A. Shaw CJA
pmmmotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA

J. RICHARD FULLINGTON, JR.,
CIVIL ACTION - LAW
Plaintiff,

V. No. 05-605

FULLINGTON AUTO BUS COMPANY;
FULLINGTON GMC SALES, INC.; -
FULLINGTON REAL ESTATE
COMPANY; J. RICHARD
FULLINGTON, SR.;

MICHAEL L. FULLINGOTN; and
AERIAL FULLINGTON WEISMAN,

N N N e Nt e N N N e’ N’ N’ v’ “anar e’

Defendants.

PRAECIPE FOR APPEARANCE

To the Prothonotary:
Kindly enter the appearance of MERCHANT, MOORHEAD & KAY, LLC and

WILLIAM J. MOORHEAD, Esquire, in the above-captioned matter on behalf of Plaintiff.

MERCHANT, MOORHEAD & KAY, LLC.

éMmQ/W

William J. Mobrhead, Esquire
PA LD. #52761

Arrott Building
401 Wood Street, Suite 400
Pittsburgh, PA 15222

(412) 281-5630



CERTIFICATE OF SERVICE

day of ,[( W/ , 2006, a true and

I hereby certify that on this Zg

correct copy of the within Praecipe For Appearance was served via United States Mail, First

Class, Postage Prepaid to Defense Counsel as set forth below:

Paul H. Titus, Esquire

Judith F. Olson, Esquire

Schnader, Harrison, Segal & Lewis, LLP
2700 Fifth Avenue Place

120 Fifth Avenue

Pittsburgh, PA 15222

MERCHANT MOORHEAD & KAY, LLC

Uor ) /b bt
William J. Mdorhead, Esquire
PA LD. #52761

Attorney for Plaintiff, J. Richard Fullington, Jr..

Arrott Building
401 Wood Street, Suite 400
Pittsburgh, PA 15222

(412) 281-5630



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA

J. RICHARD FULLINGTON, IR.,
Plaintiff, \
V.

FULLINGTON AUTO BUS COMPANY;
FULLINGTON GMC SALES, INC.;
FULLINGTON REAL ESTATE
COMPANY; J. RICHARD
FULLINGTON, SR.;

MICHAEL L. FULLINGTON; and
AERIJAL FULLINGTON WEISMAN,

Defendants.

Notice to Plead:

To: Defendants

You are hereby notified to file a written
response to the enclosed Preliminary Objections
within twenty (20) days from service hereof or a
judgment may be entered against you.

WllllamJ Mrhead Esqulre

CIVIL ACTION - LAW

No. 05-565

PRELIMINARY OBJECTIONS TO
TO DEFENDANT'S NEW MATTER
AND COUNTERCLAIM

Filed on Behalf of Plaintiff,
J. RICHARD FULLINGTON, JR.

Counsel of Record for this Party:

WILLIAM J. MOORHEAD, Esquire
PALD. #52761

MERCHANT, MOORHEAD & KAY, LLC
Arrott Building

401 Wood Street, Suite 400

Pittsburgh, PA 15222

412-281-5630 (Phone)
412-281-5634 (Fax)

Firm #510

FILED

Mo

MA& 7 W06 @

wiliam A Shaw

Pro‘thoﬂotd“/l Clerk

of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA

J. RICHARD FULLINGTON, JR.,
CIVIL ACTION - LAW

Plaintiff,
V. No. 05-605
FULLINGTON AUTO BUS COMPANY;
FULLINGTON GMC SALES, INC.;
FULLINGTON REAL ESTATE
COMPANY; J. RICHARD
FULLINGTON, SR.;

MICHAEL L. FULLINGTON; and
AERIAL FULLINGTON WEISMAN,

N M N Nt e N N N N Nt Nt Nt N et e’

Defendants.

PRELIMINARY OBJECTIONS TO DEFENDANT'S
NEW MATTER AND COUNTERCLAIM

AND NOW, comes Plaintiff, J. RICHARD FULLINGTON, JR., by his undersigned
counsel, MERCHANT, MOORHEAD & KAY and WILLIAM J. MOORHEAD, Esquire and
files the within Preliminary Objections to Defendant's New Matter and Counterclaim and in
support thereof avers as follows:

1. Plaintiff initiated this lawsuit almost a year ago in April 2005 asserting claims
inter alia of breach of contract, contribution and indemnity, fraud and equitable claims
concerning property which he owned.

2. The dispute has its origins in the ownership and operation of the Fullington family
businesses, Fullington Auto Bus Co. ("Fabco") and Fullington GMC Sales ("GMC Sales").
Plaintiff was an owner and officer of GMC sales, however, GMC Sales and Fabco were operated

by the Fullington family as interrelated entities and collectively as a "family business".



3. Starting in or about 1999 the Fullington family business started to have cash
liquidity problems as a result of the construction of two large projects, which had been agreed to
be started by the family generally under GMC Sales. It was during this liquidity crisis when an
employee responsible for doing the title work on vehicles sold by GMC Sales failed to timely
process title work on several vehicles purchased at the dealership. In an attempt to keep the
employee and GMC Sales out of trouble Plaintiff post dated the title work for the vehicles and
transmitted it to the Pennsylvania Department of Transportation. Then in a misguided attempt to
help GMC Sales and the Fullington family business generally, Plaintiff admitted to improperly
financing seven (7) vehicles to obtain funds to pay operating costs and employee wages of GMC
Sales. This is the sum and substance of the crimes to which Plaintiff plead guilty and for which
he was punished by the Commonwealth. He did not personally profit at all from any of these
actions, nor do the Defendants allege that he did.

4. In January 2002, after all parties were aware what Plaintiff had done, essentially
trying to keep the Fullington family business alive, the parties entered into agreements attached
to the Complaint and marked as Exhibit 1 and 2. The agreements were designed to remove
Plaintiff from the ownership and management structure of the family business and remunerate
him for his equity interest and years of service in the Fullington family businesses.

5. After these agreements were executed, however, Defendants Michael L.
Fullington and Aerial Fullington Weisman, embarked on a campaign designed to take advantage
of Plaintiff's vulnerability and to have all Defendants renege on the written agreements and to

improperly strip Plaintiff of all of his assets and sources of income.




6. After exhausting every avenue to avoid litigation, and only as a last resort,
Plaintiff brought the instant action to recover money and properties being improperly deprived to
him by Michael Fullington and Aerial Fullington Weisman.

7. Almost ten (10) months later Defendants filed their New Matter and
Counterclaim. The Defendants' New Matter and Counterclaim, however, are legally defective
for several reasons.

Preliminary Objection 1

Motion to Strike Scandalous and Impertinent Matter

8. Paragraphs 1 through 7 are incorporated by reference as if set forth fully at length
herein.

0. Defendants' New Matter and Counterclaim predictably but improperly attempt to
make use of the fact of Plaintiff's guilty pleas and incarceration. Defendants, however, do not
relate a single one of their claims to any crime for which Plaintiff was charged or to which he
pled guilty. In fact, Defendants do not even allege what crimes Plaintiff did plead guilty to
because this would not serve their improper purpose.

10.  Instead, Defendants obviously hope that by including these irrelevant and
unspecified averments they can improperly and unfairly prejudice Plaintiff.

11.  The Pennsylvania Rules of Civil Procedure authorize Preliminary Objections to
any pleading that includes "scandalous or impertinent matter". Scandalous and impertinent
matter consists of allegations that are immaterial and inappropriate to proof of the cause of
action. Common Cause/Pennsylvania v. Commonwealth, 710 A.2d 108 (Pa. CmwiIth. 1998) offd
757A.2d 367 (Pa. 2000); Commonwealth Department of Environmental Resources v. Peggs Run

Coal Co., 423 A.2d 765 (Pa. Cmwlth 1980).



12.  The criminal charges, guilty plea and prison sentence referred to in Defendants'
New Matter and Counterclaim have nothing to do with the claims or defenses asserted by
Defendants, and therefore, these allegations contained at paragraphs 23, 24 and 26 of Defendant's
Answer and paragraphs 100, 104, 105, 111 and 112 of Defendant's New Matter and
Counterclaim should be stricken, as they are solely alleged for their obvious prejudicial effect.

WHEREFORE, Plaintiff, J. Richard Fullington, respectfully requests that this Honorable
Court grant its First Preliminary Objection and Motion to Strike Scandalous and Impertinent
Matter contained at paragraphs 23, 24 and 26 of Defendant's Answer and paragraphs 100, 104,

105, 111 and 112 of Defendant's New Matter and Counterclaim.

Preliminary Objection 2

Motion For a More Specific Pleading

13.  Paragraphs 1 through 12 are incorporated by reference as if set forth fully at
length herein.

14.  PaR.Civ.P. 1028(a)(3) authorizes Preliminary Objections for insufficient
specificity in pleading.

15.  As set forth above, Defendants did not specify in any manner whatsoever how the
criminal charges to which Plaintiff plead guilty relate to Defendants’ claims.

16.  In the event that Defendants' allegations concerning Plaintiff's pleas and prison
sentence are not stricken, in the alternative, Defendants must plead more specifically how these
averments relate to Defendants' claims.

WHEREFORE, Plaintiff, J. Richard Fullington, Jr., respectfully requests, in the

alternative, that this Honorable Court sustain its Preliminary Objection in the nature of a Motion




for a More Specific Pleading and order Defendants to plead with sufficient particularity as to

how their allegations concerning Plaintiffs guilty plea and time in jail relate to its claims.

Preliminary Objection 3

Demurrer-Unjust Enrichment/Quantum Meruit

17.  Paragraphs 1 through 16 are incorporated by reference as if set forth fully at
length herein.

18.  Over four (4) years after Plaintiff and Defendants executed the written
Agreements removing Plaintiff from his ownership and management structure of the family
business and remunerating Plaintiff for his equity and years of service, Defendants have filed
counterclaims entitled unjust enrichment and quantum meruit alleging facts which all occurred
before Defendants executed the written Agreements and of which Defendants' were obviously
aware at the time the Agreements were executed. Defendants' counterclaim, however, has failed
to plead facts necessary to support these implied contract causes of action and Counts I and II of
the Counterclaim should be dismissed.

19.  In order to sufficiently plead a cause of action for unjust enrichment/quantum
meruit, the party must plead that: 1) Defendants conferred on Plaintiff benefit; 2) Plaintiff
appreciated the receipt of such benefits; and 3) Plaintiff accepted the benefits and attention of
their benefits under such circumstances that it would be inequitable for Plaintiff to retain the
benefits without payment of their value. Styer v. Hugo, 619 A.2d 347 (Pa. Super 1993).

20.  In their counterclaim Defendants have plead a garden variety conversion claim,
which is barred by a two year statute of limitations contained at 42 Pa.C.S.A. §5542 and have

simply called it an implied contract claim.



21.  Pursuant to Pa.R.Civ.P. 1028(a)(4) the Court may grant a preliminary objection in
the nature of a Demurrer when, if all well pleaded material facts of the Complaint are assumed to
\ be correct, the law states there can be no recovery. Mellon Bank v. Fabinyi, 650 A.2d 895, 899

(Pa. Super. 1994).
22.  Counts I and II of Defendants' Counterclaim do not plead prima facia implied
‘ contract claims of unjust enrichment or quantum meruit.

WHEREFORE, Plaintiff respectfully requests that this Honorable Court grant its

Preliminary Objection by way of a Demurrer and dismiss Defendant's unjust enrichment and

quantum meruit claims against Plaintiff.

Respectfully submitted,

MERCHANT, MOORHEAD & KAY, LLC.

William J. Mo8fhead, Esquire
PA LD. #52761

Arrott Building
401 Wood Street, Suite 400
Pittsburgh, PA 15222

(412) 281-5630



CERTIFICATE OF SERVICE

I hereby certify that on this Z'é day of /Wk , 2006, a true and

correct copy of the within Plaintiff's Preliminary Objections to Defendants' New Matter and

Counterclaim was served via United States Mail, First Class, Postage Prepaid to Defense

Counsel as set forth below:

Paul H. Titus, Esquire

Judith F. Olson, Esquire

Schnader, Harrison, Segal & Lewis, LLP
2700 Fifth Avenue Place

120 Fifth Avenue

Pittsburgh, PA 15222

MERCHANT MOORHEAD & KAY, LLC

%g@gfu&ﬂﬂb
William J. M@érhead, Esquire

PA LD. #52761
Attorney for Plaintiff, J. Richard Fullington, Jr.

Arrott Building
401 Wood Street, Suite 400
Pittsburgh, PA 15222

(412) 281-5630



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,

PENNSYLVANIA
J. RICHARD FULLINGTON, JR., )
) CIVIL ACTION - LAW
Plaintiff, )
)
V. ) No. 05-605
)
FULLINGTON AUTO BUS COMPANY; )
FULLINGTON GMC SALES, INC.; )
FULLINGTON REAL ESTATE )
COMPANY; J. RICHARD )
FULLINGTON, SR.; )
MICHAEL L. FULLINGTON; and )
AERIAL FULLINGTON WEISMAN, )
)
Defendants. )
ORDER OF COURT
AND NOW, this day of , 2006, it is

hereby ORDERED, ADJUDGED and DECREED that all averments contained in Defendants'
Answer, New Matter and Counterclaim concerning Plaintiff's guilty pleas to criminal conduct or
Plaintiff's incarceration, including those contained in paragraphs 23, 24 and 26 of Defendants'
Answer and paragraphs 100, 104, 105, 111 and 112 of Defendants’ New Matter and
Counterclaim shall be stricken.

It is further ORDERED that Count I and Count II of Defendants' Counterclaim are
dismissed.

BY THE COURT:




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA

J. RICHARD FULLINGTON, JR.,
CIVIL ACTION - LAW
Plaintiff,

5.5
No. 05-685

V.
FULLINGTON AUTO BUS COMPANY;
FULLINGTON GMC SALES, INC.;
FULLINGTON REAL ESTATE
COMPANY; J. RICHARD
FULLINGTON, SR.;
MICHAEL L. FULLINGTON; and
AERIAL FULLINGTON WEISMAN,

R e i i g N W e g g g e g e

Defendants.

SCHEDULING ORDER

Th %
AND NOW, to-wit, this [ 7/ day of W . 2006,

it is hereby ORDERED, ADJUDGED and DECREED that:

1) Defendants shall respond to Plaintiff's Preliminary Objection within Q)

days of the date of this ORDER.

2) Argument shall be held on AQ} W in Courtroom No. L of the

12,3000
Clearfield County Courthouse. ® 113D 'Rl !
3) Notice of the entry of this Order shall be provided to all parties by Plaintiff.
BY THE COURT

felloiavan

rﬁ{R 5%%5 g/ e

Wiiliam A. Shaw
Prathonotary/Clerk of Courts



Lot

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,

PENNSYLVANIA
|
J. RICHARD FULLINGTON, JR., CIVIL ACTION - LAW
Plaintiff,
No. 05-565

V.

FULLINGTON AUTO BUS COMPANY; PRAECIPE FOR ARGUMENT DATE
FULLINGTON GMC SALES, INC.;

FULLINGTON REAL ESTATE

COMPANY; J. RICHARD

FULLINGTON, SR.; Filed on Behalf of Plaintiff,
MICHAEL L. FULLINGTON; and J. RICHARD FULLINGTON, JR.

AERIAL FULLINGTON WEISMAN,

Defendants.
Counsel of Record for this Party:

WILLIAM J. MOORHEAD, Esquire
PA L.D. #52761

MERCHANT, MOORHEAD & KAY, LLC
Arrott Building

401 Wood Street, Suite 400

Pittsburgh, PA 15222

412-281-5630 (Phone)
412-281-5634 (Fax)

Firm #510

FIep.
Mo «
MAR 1% 2006 @

William A. Shaw
Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA

J. RICHARD FULLINGTON, JR.,
CIVIL ACTION - LAW
Plaintiff,
V. No. 05-605
FULLINGTON AUTO BUS COMPANY;
FULLINGTON GMC SALES, INC.;
FULLINGTON REAL ESTATE
COMPANY; J. RICHARD
FULLINGTON, SR.;
MICHAEL L. FULLINGTON; and
AERIAL FULLINGTON WEISMAN,

Defendants.

N N N N N N N N N N N N N’ N N

PRAECIPE FOR ARGUMENT DATE

TO: THE PROTHONOTARY
Pursuant to Local Rule 1028(c)(1) and 211, kindly schedule an argument date for the
Court to consider Plaintiff's Preliminary Objections in connection with the above-captioned
matter.
Respectfully submitted,

MERCHANT, MOORHEAD & KAY, LLC.

A W

William J. Moorhead, Esquire
PA L.D. #52761

401 Wood Street, Suite 400
Pittsburgh, PA 15222
(412) 281-5630



CERTIFICATE OF SERVICE

I hereby certify that on this Ié day of MM&_ , 2006, a true and

correct copy of the within Plaintiff's Praecipe for Argument Date was served via United States

Mail, First Class, Postage Prepaid to Defense Counsel as set forth below:

Paul H. Titus, Esquire

Judith F. Olson, Esquire

Schnader, Harrison, Segal & Lewis, LLP
2700 Fifth Avenue Place

120 Fifth Avenue

Pittsburgh, PA 15222

MERCHANT MOORHEAD & KAY, LLC

William J. Moo Esquire
PA LD. #52761
Attorney for Plaintiff, J. Richard Fullington, Jr.

Arrott Building
401 Wood Street, Suite 400
Pittsburgh, PA 15222

(412) 281-5630



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA

CIVIL ACTION - LAW

J. RICHARD FULLINGTON, JR.,
Plaintiff,

V.
FULLINGTON AUTO BUS COMPANY;
FULLINGTON TON GMC SALES, INC.;
FULLINGTON REAL ESTATE
COMPANY; J. RICHARD
FULLINGTON, SR.;

MICHAEL L. FULLINGTON; and
AERIAL FULLINGTON WEISMAN,

Defendants.

Date: April 5, 2006

No. 05-565

TYPE OF PLEADING:

ANSWER TO PRELIMINARY
OBJECTIONS TO DEFENDANTS’
NEW MATTER AND
COUNTERCLAIMS

FILED ON BEHALF OF:

Defendants, Fullington Auto Bus Company,
Fullington GMC Sales, Inc., Fullington
Real Estate Company, Michael L.
Fullington and Aerial Fullington Weisman

COUNSEL OF RECORD FOR THESE
PARTIES:

Paul H. Titus

Pa. Id. No. 01399

Judith F. Olson

Pa. Id. No. 37476

SCHNADER HARRISON SEGAL &
LEWIS LLP

2700 Fifth Avenue Place

120 Fifth Avenue

Pittsburgh, PA 15222

(412) 577-5200 (Telephone)

(412) 765-3858 (i D

O/ I, ©

APR ~ 5 200

William A. Shaw
Prothonotary

20 CDA\ Olson



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA
CIVIL ACTION - LAW
J. RICHARD FULLINGTON, JR.,
Plaintiff,
No. 05-565

V.

FULLINGTON AUTO BUS COMPANY
et al.,

Defendants.

N N N e et N N o’ m’

ANSWER TO PRELIMINARY OBJECTIONS TO DEFENDANTS’
NEW MATTER AND COUNTERCLAIM

NOW COME the Defendants, Fullington Auto Bus Company (“FABCO”), Fullington
GMC Sales, Inc. (“GMC Sales™), Fullington Real Estate Company (“Fullington Real Estate”),
Michael L. Fullington and Aerial Fullington Weisman, by and through their counsel, Schnader
Harrison Segal & Lewis LLP, and hereby file this Answer to the Preliminary Objections to

Defendants’ New Matter and Counterclaims as follows:

1. Defendants admit the averments contained in paragraph 1 of the Preliminary
Objections.
2. Defendants admit in part and deny in part the averments contained in paragraph 2

of the Preliminary Objections. It is denied that this dispute has its origins in the ownership and
operation of FABCO and GMC Sales. To the contrary, this dispute has its origins in the
Plaintiff’s greed and desire to control the businesses for his own self-interest. It is admitted that
Plaintiff was an owner and officer of GMC Sales. It is denied as stated that GMC Sales and
FABCO were operated by the Fullington family as interrelated entities and collectively as a

“family business”. To the contrary, for most of the relevant time, Plaintiff operated these



companies. By way of further response, Defendants incorporate by reference the Answer, New
Matter and Counterclaims. Defendants further state that the averments of fact set forth herein
are not verified, as required by Pa. R. Civ. P. 1024(a) and, therefore, should be stricken.

3. Defendants deny the averments contained in paragraph 3 of the Preliminary
Objections. It is denied that starting in 1999 the Fullington family business started to have cash
liquidity problems as a result of the construction of two large projects, which had been agreed to
be started by the family generally under GMC Sales. To the contrary, Plaintiff ran GMC Sales
and made all decisions regarding the business. Additionally, FABCO and GMC Sales began to
experience financial and cash liquidity problems because Plaintiff was using the monies from
these businesses and leveraging the companies for his own personal use. The characterization of
Plaintiff’s crimes is also denied. The criminal complaints filed against Plaintiff and the
subsequent court records speak for themselves. Further, Defendants incorporate herein the
Answer, New Matter and Counterclaims. Defendants further state that the averments of fact set
forth herein are not verified, as required by Pa. R. Civ. P. 1024(a) and, therefore, should be
stricken.

4, Defendants deny the averments contained in paragraph 4 of the Preliminary
Objections. The facts surrounding the execution of the agreements attached to the Complaint as
Exhibits 1 and 2 are set forth in the Answer, New Matter and Counterclaims which is
incorporated herein. Defendants further state that the averments of fact set forth herein are not
verified, as required by Pa. R. Civ. P. 1024(a) and, therefore, should be stricken.

5. Defendants deny the averments contained in paragraph 5 of the Preliminary
Objections. It is denied that Michael L. Fullington and Aerial Fullington Weisman embarked on

a campaign to take advantage of Plaintiff and to have the Defendants renege on the written



agreements and to strip Plaintiff of all assets and sources of income. To the contrary, Michael L.
Fullington and Aerial Fullington Weisman took proper, legal and appropriate steps to save
FABCO and to protect FABCO from the Plaintiff who used the companies for his own personal
gain. Further, Defendants incorporate herein the Answer, New Matter and Counterclaims.
Defendants further state that the averments of fact set forth herein are not verified, as required by
Pa. R. Civ. P. 1024(a) and, therefore, should be stricken.

6. Defendants deny the averments contained in paragraph 6 of the Preliminary
Objections. It is denied that Plaintiff brought this action to recover monies and properties which
belong to him. To the contrary, Plaintiff is not entitled to recover anything as set forth in the
Answer, New Matter and Counterclaims which are incorporated herein. Defendants further state
that the averments of fact set forth herein are not verified, as required by Pa. R. Civ. P. 1024(a)
and, therefore, should be stricken.

7. Defendants admit in part and deny in part the averments contained in paragraph 7
of the Preliminary Objections. It is admitted that the New Matter and Counterclaims were filed
almost ten (10) months after this action was commenced. By way of further response,
Defendants state that the Answer, New Matter and Counterclaims were filed at that time as the
former counsel for Plaintiff agreed to an indefinite extension of time to file a response to the
Complaint to allow time to review the information provided to him by Defendants’ counsel.
Defendants deny that the New Matter and Counterclaim are legally defective. To the contrary,

the New Matter and Counterclaims are proper and legally sufficient.




Preliminary Objection 1

Motion to Strike Scandalous and Impertinent Matter

8. Defendants incorporate herein by reference paragraphs 1 through 7 of this Answer
to Preliminary Objections.

9. Defendants deny the averments contained in paragraph 9 of the Preliminary
Objections. It is denied that the statements regarding Plaintiff’s guilty pleas and incarceration
were used improperly or were not necessary. To the contrary, these statements are clearly
relevant and pertinent to the Defendants’ defense and their Counterclaims against Plaintiff.

10.  Defendants deny the averments contained in paragraph 10 of the Preliminary
Objections. It is denied that the facts set forth in the New Matter and Counterclaims are
irrelevant and unspecified. To the contrary, they are extremely relevant and very specific. It is
further denied that Defendants hoped to improperly and unfairly prejudice Plaintiff. To the
contrary, these relevant and detailed factual statements were provided as they serve a basis for
the Defendants’ defense to Plaintiff’s claims and for the Counterclaims.

11.  The averments contained in paragraph 11 of the Preliminary Objections contain
conclusions of law to which no response is required. To the extent a response is deemed
necessary, the averments are dented.

12.  Defendants deny the averments contained in paragraph 12 of the Preliminary
Objections. It is denied that the statements referenced in Defendants’ New Matter and
Counterclaims were solely alleged for their prejudicial effect. To the contrary, the statements of
fact contained in these referenced paragraphs are clearly relevant, pertinent and supportive of

Defendants’ defenses to Plaintiff’s claims and the Counterclaims.



WHEREFORE, Defendants Fullington Auto Bus Company, Fullington GMC Sales, Inc.,
Fullington Real Estate Company, Michael L. Fullington and Aerial Fullington Weisman
respectfully request that this Honorable Court overrule Plaintiff’s First Preliminary Objection.

Preliminary Objection 2

Motion for a More Specific Pleading

13.  Defendants incorporate herein by reference paragraphs 1 through 12 of this
Answer to Preliminary Objections.

14.  The averments contained in paragraph 14 of the Preliminary Objections contain
conclusions of law to which no response is required. To the extent a response is deemed
necessary, the averments are denied.

15.  Defendants deny the averments contained in paragraph 15 of the Preliminary
Objections. It is denied that the Defendants did not specify how Plaintiff’s criminal charges and
~ guilty pleas relate to Defendants’ claims. To the contrary, the Defendants stated with detailed
specificity that, because of the Plaintiff’s criminal convictions and incarcerations, the Defendants
were forced by creditors to remove Plaintiff from the businesses and reorganize in order to save
the companies. Defendants incorporate herein the Answer, New Matter and Counterclaims.

16.  Defendants deny the averments contained in paragraph 16 of the Preliminary
Objections. It is denied that Defendants must plead more specifically how these averments relate
to Defendants’ claims. To the contrary, the statements contained in the New Matter and
Counterclaims are sufficient.

WHEREFORE, Defendants Fullington Auto Bus Company, Fullington GMC Sales, Inc.,
Fullington Real Estate Company, Michael L. Fullington and Aerial Fullington Weisman

respectfully request that this Honorable Court overrule Plaintiff’s Second Preliminary Objection.



Preliminary Obijection 3

Demurrer - Unjust Enrichment/Quantum Meruit |
17.  Defendants incorporate herein by reference paragraphs 1 through 16 of this i
Answer to Preliminary Objections.
18.  Defendants deny the averments contained in paragraph 18 of the Preliminary 1
Objections. It is denied that Plaintiff and the Defendants executed the written agreements to
remunerate Plaintiff for his equity and years of service. To the contrary, the Plaintiff induced his
father to sign these documents, as set forth in detail in the Answer, New Matter and
Counterclaims. To the extent the remaining averments contain conclusions of law, no response
1s required.
19.-22. The averments contained in paragraphs 19 through 22 of the Preliminary
Objections contain conclusions of law to which no response is required. To the extent a response
is deemed necessary, the averments are denied.
WHEREFORE, Defendants Fullington Auto Bus Company, Fullington GMC
Sales, Inc., Fullington Real Estate Company, Michael L. Fullington and Aerial Fullington
Weisman respectfully request that this Honorable Court overrule Plaintiff’s Third Preliminary

Objection



Date: Ap-il 5, 2006

Respectfully submitted,

SCHNADER HARRISON SEGAL & LEWIS LLP

Paul H. Titus
Pa. Id. No. 01399
Judith F. Olson

Pa. Id. No. 37476

2700 Fifth Avenue Place
120 Fifth Avenue
Pittsburgh, PA 15222

(412) 577-5200 (Telephone)
(412) 765-3858 (Facsimile)

Counsel for Defendants, Fullington Auto Bus
Company, Fullington GMC Sales, Inc., Fullington
Real Estate Company, Michael L. Fullington and
Aerial Fullington Weisman



VERIFICATION

Aerial Fullington Weisman hereby states that she is President, Chief Executive Officer
and majority shareholder of The Fullington Auto Bus Company, and Acting President, Chief
Executive Officer and majority shareholder of Fullington GMC Sales, Inc., and a Defendant in
this action, and that the statements of fact made in the foregoing Answer to Preliminary
Objections te Defendants’ New Matter and Counterclaims are true and correct to the best of
her knowledge, information and belief. The undersigned understands that the statements herein

are made subject to the penalties of 18 Pa. Con. Stat. §4904 relating to unsworn falsification to

authorities.

Date: C‘:t«flfv\_ﬁx 5 R Q\ C)Db C}\_quck& )L.'.WLL Lx\(“ﬁhﬁ. W\LLA& L

Aerial Fullington Weisman j



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Answer to Preliminary
Objections to Defendants’ New Matter and Counterclaims was served upon the following
individual by hand-delivery this 5th day of April, 2006:

William J. Moorhead, Esquire
Merchant, Moorhead & Kay, LLC
Arrott Building

401 Wood Street, Suite 400
Pittsburgh, PA 15222

Timothy E. Durant, Esquire
201 North Second Street
Clearfield, PA 16830




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA

CIVIL ACTION - LAW

J. RICHARD FULLINGTON, JR.,
Plaintiff,

V.
FULLINGTON AUTO BUS COMPANY;
FULLINGTON TON GMC SALES, INC,;
FULLINGTON REAL ESTATE
COMPANY; J. RICHARD
FULLINGTON, SR.;

MICHAEL L. FULLINGTON; and
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA
CIVIL ACTION - LAW

J. RICHARD FULLINGTON, JR.,

FULLINGTON AUTO BUS COMPANY

et al,,

Plaintiff,

v. No. 05-565

S N St ' ' “umtf ' ' '

Defendants.

MEMORANDUM OF LAW IN OPPOSITION TO PRELIMINARY OBJECTIONS TO

DEFENDANTS’ NEW MATTER AND COUNTERCLAIM

Plaintiff has filed Preliminary Objections to the Defendants’ New Matter and

Counterclaims arguing that the New Matter and Counterclaims contain scandalous and

impertinent matter that is to be stricken or, alternatively, require a more specific pleading, and

that Count I (Unjust Enrichment) and Count II (Quantum Meruit) must be dismissed on the basis

that they do not plead prima facie implied contract claims. Plaintiff’s Preliminary Objections

lack merit and, therefore, should be overruled.!

! Throughout the Preliminary Objections, Plaintiff makes factual assertions regarding the origin

of this lawsuit (Preliminary Objections, § 2), the alleged basis for the crimes for which
Plaintiff pled guilty (id,, 9 3), the alleged basis for the agreements which Plaintiff
attached to his Complaint as Exhibits 1 and 2 (id., § 4), the “campaign” which Defendants
Michael L. Fullington and Aerial Weisman Fullington allegedly waged against Plaintiff
(id.,g 5), and Plaintiff’s alleged reason for filing this lawsuit against Mr. Fullington and
Ms. Weisman (id., § 6). These factual averments are incorporated in each Preliminary
Objection (Id., 19 8, 13, 17) and, throughout the entire pleading, Plaintiff sets forth
allegations of fact not contained in the record. See e.g., Id., 1 10, 18. These averments
of fact do not appear in the record of this action and, therefore, must be verified pursuant
to Pa. R. Civ. P. 1024(a). Since they were not verified, these averments must be stricken
and not considered by the Court. Fredericks v. Hamm, 45 Pa. D & C 2d 687 (Adams
Cty. 1968).



L The Factual Statements Set Forth in the Answer, New Matter and Counterclaims
are Not Scandalous or Impertinent and, Therefore, Should Not be Stricken.

In his first Preliminary Objection, Plaintiff files a Motion to Strike Scandalous
and Impertinent Matter from the Defendants’ Answer, New Matter and Counterclaims.
Specifically, Plaintiff seeks an order striking paragraphs 23, 24 and 26 of Defendants’ Answer
and paragraphs 100, 104, 105, 111 and 112 of Defendants’ New Matter and Counterclaims on
the basis that the allegations contained therein regarding Plaintiff’s criminal charges, guilty pleas
and prison sentences “have nothing to do with the claims or defenses asserted by Defendants”.
See Preliminary Objections, q 12.

“The test of whether material is scandalous or impertinent is whether the
allegations are immaterial and inappropriate to the proof of the cause of action.” Standard
Pennsylvania Practice, 2d §25:60 (2001). See also Common Cause/Pennsylvania v.
Commonwealth, 710 A.2d 108, 115 (Pa. Cmwilth. 1998), aff’d 562 Pa. 632, 757 A.2d 367 (2000)
(“To be scandalous and impertinent, the allegations must be immaterial and inappropriate to the
proof of the cause of action.”) Scandalous matter “consists of any unnecessary allegation which
bears cruelly upon the moral character of an individual or states anything which is contrary to
good manners, or anything which is unbecoming to the dignity of the court to hear, or which
charges some person with a crime not necessary to be shown.” Universal Film Exchanges, Inc.
v. Budco, Inc., 44 Pa. D & C 2d 695, 713 (Bucks Cty. 1968). Even if the allegations are deemed
to be “offensive”, they are not scandalous if material and necessary to the case. DeMeo v.
Bullock, 55 Pa. D & C 2d 789, 792 (Delaware Cty. 1972). Impertinent matter is matter that is
irrelevant to the material issues of the case. Universal Film Exchanges, 44 Pa. D & C 2d at 713.
If the facts averred are legally relevant or “have any influence in leading to the result”, they are

not impertinent. (Emphasis supplied.) Jeffries v. Hoffinan, 417 Pa. 1, 207 A.2d 774, 775 (1965).



The right of a court to strike impertinent or scandalous material “should be
sparingly exercised and only when a party can affirmatively show prejudice.” Commonwealth v.
Hartford Accident and Indemnity Co., 40 Pa. Commw. 133, 396 A.2d 885, 888 (1979).

In this case, a review of the Defendants’ Answer, New Matter and Counterclaims
reveals that the factual statements contained within the relevant paragraphs are very pertinent
and highly relevant to the Defendants’ defense to Plaintiff’s claims and to their Counterclaims.
Therefore, they are not immaterial and inappropriate to this matter.

In these paragraphs, Defendants set forth the verified facts (not only verified in
accordance with Pa. R. Civ. P. 1024(a) but also supported by the evidence that was introduced in
this case during the hearing on Defendants’ Emergency Motion to Strike Portions of Prayer for
Relief from Count Six of Complaint and to Bar Conveyance of Property that took place before
this Court on August 23, 2005) regarding the criminal complaints filed against Plaintiff and his
subsequent guilty pleas. As set forth in the Answer, New Matter and Counterclaims (and as was
established during the hearing on August 23, 2005) it was in large measure because of Plaintiff’s
conduct as established by the criminal convictions and because of the fact of his convictions and
incarcerations that Fullington Auto Bus Company (“FABCO”) and Fullington GMC Sales, Inc.
(“GMC Sales™) were in dire straights and required by their creditors to remove Plaintiff from the
businesses and reorganize. The actions taken by the Defendants were done, not to harm Plaintiff
as alleged in Plaintiff’s Complaint, but to protect the businesses. It is clearly set forth in the
Answer, New Matter and Counterclaims that, among other things, (i) in light of the criminal
charges filed against Plaintiff, creditors of FABCO and GMC Sales were demanding that
Plaintiff no longer have authority to act on behalf of the businesses (Answer, New Matter and

Counterclaims, § 100); (ii) because of the creditors’ demands and in order to save GMC Sales



The right of a court to strike impertinent or scandalous material “should be
sparingly exercised and only when a party can affirmatively show prejudice.” Commonwealth v.
Hartford Accident and Indemnity Co., 40 Pa. Commw. 133, 396 A.2d 885, 888 (1979).

In this case, a review of the Defendants’ Answer, New Matter and Counterclaims
reveals that the factual statements contained within the relevant paragraphs are very pertinent
and highly relevant to the Defendants’ defense to Plaintiff’s claims and to their Counterclaims.
Therefore, they are not immaterial and inappropriate to this matter.

In these paragraphs, Defendants set forth the verified facts (not only verified in
accordance with Pa. R. Civ. P. 1024(a) but also supported by the evidence that was introduced in
this case during the hearing on Defendants’ Emergency Motion to Strike Portions of Prayer for
Relief from Count Six of Complaint and to Bar Conveyance of Property that took place before
this Court on August 23, 2005) regarding the criminal complaints filed against Plaintiff and his
subsequent guilty pleas. As set forth in the Answer, New Matter and Counterclaims (and as was
established during the hearing on August 23, 2005) it was in large measure because of Plaintiff’s
conduct as established by the criminal convictions and because of his convictions and
incarcerations that Fullington Auto Bus Company (“FABCO”) and Fullington GMC Sales, Inc.
(“GMC Sales™) were in dire straights and required by their creditors to remove Plaintiff from the
businesses and reorganize. The actions taken by the Defendants were done, not to harm Plaintiff
as alleged in Plaintiff’s Complaint, but to protect the businesses. It is clearly set forth in the
Answer, New Matter and Counterclaims that, among other things, (i) in light of the criminal
charges filed against Plaintiff, creditors of FABCO and GMC Sales were demanding that
Plaintiff no longer have authority to act on behalf of the businesses (Answer, New Matter and

Counterclaims, 9§ 100); (ii) because of the creditors’ demands and in order to save GMC Sales



and FABCO, GMC Sales was to be reorganized (id., § 101); (iii) documents were drafted to
reorganize GMC Sales in light of the creditors’ demands, however, Plaintiff refused to execute
them (id., 9 102-103); (iv) although Plaintiff pled guilty to the first criminal complaint and was
incarcerated in the County Jail with work release, he continued to conduct illegal activities that
ultimately required GMC Sales to sell the car dealership (id., Y 104-106); (v) as a result of all of
these actions, Plaintiff knew he had to agree to some form of separation from GMC Sales,
however, he did not agree to sign the Agreement for Corporate Separation (Exhibit 1 to
Complaint) until after he drafted the “Attachment to Agreement to Sign Over Stock” (Exhibit 2
to Complaint) (id., § 108); and, (vi) by the time the second criminal complaint was filed against
Plaintiff and he was incarcerated for the second time, the financial condition of FABCO was so
desperate that actions had to be taken to protect the company, including reorganization and
formation of Fullington Real Estate Company (id., § 111-116). Plaintiff’s illegal activities,
criminal convictions and incarcerations were some of the main reasons FABCO and GMC Sales
were on the verge of extinction and the Defendants had to take actions to save the businesses.
These verified and established facts support the actions taken by the Defendants which serve as
their defense to Plaintiff’s claims and serve as the basis for the affirmative claims against
Plaintiff in the Counterclaims.

Additionally, Plaintiff cannot show any prejudice as a result of these factual
statements. Plaintiff’s guilty pleas and incarcerations are matters of public record and known in

the community. The factual statements contained in the Answer, New Matter and Counterclaims

2 These averments of fact also support the Defendants’ affirmative defense that the Plaintiff’s
equitable claims are barred by the doctrine of unclean hands. See Answer, New Matter
and Counterclaims, § 84.



regarding the same are not something that will prejudice Plaintiff at this time. As such, they
should not be stricken.

I1. The Statements of Fact Contained in the Answer, New Matter and Counterclaims
are Specific.

In his second Preliminary Objection, Plaintiff seeks an Order directing
Defendants to file a more specific pleading specifying how the criminal charges to which
Plaintiff pled guilty relate to the Defendants’ claims. As set forth above, the Plaintiff’s wrongful
conduct and his convictions and incarcerations were the key reasons the Defendants had to take
steps to reorganize and save FABCO and GMC Sales. Contrary to the allegations contained in
Plaintiff’s Complaint, the Defendants did not take these actions to harm Plaintiff, nor did their
actions breach any contract allegedly entered by Plaintiff. Instead, as set forth in great detail in
the Answer, New Matter and Counterclaims, the actions taken by the Defendants were proper,
appropriate and done to save the companies. Further, the actions of Plaintiff, as set forth again in
detail, support the Counterclaims which seek damages from Plaintiff for the harm he caused to
the companies.

It is well established under the Pennsylvania Rules of Civil Procedure that a
pleader “must disclose the ‘material facts’ sufficient to enable the adverse party to prepare his
case.” Landau v. Western Pa. National Bank, 445 Pa. 217,282 A.2d 335, 339 (1971). Hence
“[plreliminary objections in the nature of a motion for a more specific pleading . . . raise the sole
question of whether the pleading is sufficiently clear to enable the [opposing party] to prepare a
defense.” (Emphasis supplied.) Paz v. Commonwealth, 135 Pa. Commw. 162, 580 A.2d 452,
456 (1990), appeal denied 532 Pa. 652, 615 A.2d 341 (1992). The purpose of such a motion is
to make sure that a party’s right and ability to answer and defend will not be unduly impaired by

vagueness in stating the grounds for the causes of action. Local No. 163 v. Watkins, 417 Pa. 120,



207 A.2d 776, 778 (1965). Thus, tbe rules of pleading “are satisfied if a [moving party] pleads
facts sufficient to permit [the opposing party] to prepare a defense.” Foster v. Peat Marwick
Main & Co., 138 Pa. Commw. 147, 587 A.2d 382, 387 (1991).

In the instant action, the Defendants have clearly, specifically and adequately set
forth the material facts that support their defenses and their Counterclaims such that the Plaintiff
is able to prepare a response accordingly. There is nothing vague about the Defendants’ Answer,
New Matter and Counterclaims and Plaintiff will not be impaired in his ability to file an adequate
response to the factual statements and causes of action set forth therein. Accordingly, the
Defendants respectfully request that Plaintiff’s second Preliminary Objection in the form of a
Motion for a More Specific Pleading be overruled.

III.  Defendants’ Counterclaims Adequately Plead Causes of Action for Unjust
Enrichment and Quantum Meruit.

In this third Preliminary Objection in the Nature of a Demurrer, Plaintiff seeks the
dismissal of Counts I (Unjust Enrichment) and II (Quantum Meruit) of the Defendants’
Counterclaims on the basis that the Defendants failed to plead prima facie claims. Again, a
review of the Counterclaims reveals that Plaintiff’s preliminary objection lacks merit and,
therefore, must be overruled.

In deciding a preliminary objection in the nature of a demurrer, the Court must
accept as true all well pleaded facts in the Counterclaims and all inferences reasonably deducible
therefrom. General State Auth. v. Coleman Cable & Wire Co., 27 Pa. Commw. 385, 365 A.2d
1347, 1350 (1976). Hence, a preliminary objection seeking dismissal of a claim should be
sustained only in cases that are clear and free from doubt. League of Women Voters of Pa. v.

Commonwealth, 692 A.2d 263 (Pa. Cmwlth. 1997) “The test is whether it is clear from all of the



facts pleaded that the pleader will be unable to prove facts legally sufficient to establish his or
her right to relief.” Common Cause/Pennsylvania, 710 A.2d at 114.

In Count I of their Counterclaims, Defendants, FABCO and GMC Sales, allege
that they were harmed as a result of Plaintiff’s unjust enrichment done at the expense of the
companies. Under Pennsylvania law, the elements for a claim for unjust enrichment “are
‘benefits conferred on defendant by plaintiff, appreciation of such benefits by the defendant, and
the acceptance and retention of such benefits as it would be inequitable for the defendant to
retain the benefit without payment of value.”” Blackmon v. Iverson, 324 F. Supp. 2d 602, 612-13
(E.D. Pa. 2003), quoting Wiernik v. PHH U.S. Mortgage Corp., 1999 Pa. Super. 193, 205, 736
A.2d 616 (1999). “Unjust enrichment occurs when a person has and retains money or benefits,
which in justice and equity belong to another.” Burrell v. Worker’s Compensation Appeal
Board, 849 A.2d 1282, 1288 (Pa. Cmwith. 2004). Thus, a cause of action for unjust enrichment
arises when a benefit is conferred on one party to the detriment of another party without any
corresponding exchange of value. Villoresi v. Femminella, 2004 PA Super 256, 856 A.2d 78, 84
(2004)

FABCO and GMC Sales specifically allege in Count I that i) Plaintiff obtained
funds directly from FABCO and GMC Sales for his own personal use (Answer, New Matter and
Counterclaims, 4 120); ii) Plaintiff was not entitled to these funds as the money did not belong
to him (id,, § 121); iii) in addition to taking funds not belonging to him, Plaintiff caused loans to
be obtained by the companies which were collateralized by company assets and Plaintiff used
those loan proceeds for his own personal use (id., § 122); iv) Plaintiff used other company assets
for this own personal use (id,, 9 123-127); v) as a result of these actions, Plaintiff benefited

from and at the detriment of FABCO and GMC Sales (id., ] 128); vi) Plaintiff was unjustly



enriched as a result of these actions (id., § 129); and, vii) FABCO and GMC Sales were harmed
(id., § 130). These averments clearly set forth the elements for a claim asserting unjust
enrichment. Benefits were conferred on Plaintiff by FABCO and GMC Sales, Plaintiff
appreciated and received personal gain from those benefits, and it would be inequitable and
harmful to FABCO and GMC Sales for the Plaintiff to retain those benefits without
compensating the companies. Further, Plaintiff took money and other valuable assets from
FABCO and GMC Sales which in justice and equity belong to the companies. Hence, FABCO
and GMC Sales are entitled to seek compensation from Plaintiff under a claim for unjust
enrichment.

In Count II of the Counterclaims, FABCO and GMC Sales seek relief from
Plaintiff under a claim for quantum meruit. “Quantum meruit is a cause of action in quasi-
contract which seeks a form of restitution where one person has been unjustly enriched at the
expense of another.” Mill Run Assoc. v. Locke Property Co., 282 F. Supp. 2d 278, 292-93 (E.D.
Pa. 2003), citing Mitchell v. Moore, 1999 PA Super 77, 729 A.2d 1200, 1202, n. 2 (1999). Thus,
“a claim for quantum meruit raises the issue of whether a party has been unjustly enriched,
which requires proof of the elements of unjust enrichment.” Id., 282 F. Supp. 2d at 293.

In their claim for quantum meruit, FABCO and GMC Sales incorporate by
reference the allegations set forth in Count I of the Counterclaims (unjust enrichment) and
further allege that “Plaintiff took the funds and assets from FABCO and GMC Sales under
circumstances making it inequitable for him to retain the benefits without restitution to FABCO
and GMC Sales.” Answer, New Matter and Counterclaims, §§ 132-133. Such allegations set

forth a prima facie claim for quantum meruit.



Since the Defendants have adequately pled the elements necessary for relief under
claims for unjust enrichment and quantum meruit in Counts I and II of the Counterclaims,

Plaintiff’s third Preliminary Objection in the nature of a demurrer should be overruled.

Date: April 5,2006 Respectfully submitted,

SCHNADER HARRISON SEGAL & LEWIS LLP

“Paul H. Titus
Pa. Id. No. 01399
Judith F. Olson

Pa. Id. No. 37476

2700 Fifth Avenue Place
120 Fifth Avenue
Pittsburgh, PA 15222

(412) 577-5200 (Telephone)
(412) 765-3858 (Facsimile)

Counsel for Defendants, Fullington Auto Bus
Company, Fullington GMC Sales, Inc., Fullington
Real Estate Company, Michael L. Fullington and
Aerial Fullington Weisman



CERTIFICATE OF SERVICE

[ hereby certify that a true and correct copy of the foregoing Memorandum of Law in
Opposition to Preliminary Objections to Defendants’ New Matter and Counterclaims was
served upon the following individual by hand-delivery this 5th day of April, 2006:

William J. Moorhead, Esquire
Merchant, Moorhead & Kay, LLC
Arrott Building

401 Wood Street, Suite 400
Pittsburgh, PA 15222

Timothy E. Durant, Esquire
201 North Second Street
Clearfield, PA 16830



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

J. RICHARD FULLINGTON, JR.,
Plaintiff

VS. NO. 05-565-CD

FULLINGTON AUTO BUS COMPANY;

FULLINGTON GMC SALES, INC,;

FULLINGTON REAL ESTATE COMPANY;

J. RICHARD FULLINGTON, SR.;

MICHAEL L. FULLINGTON; and

AERIAL FULLINGTON WEISMAN,

Defendants

* ¥ * ¥ * * * * * *

ORDER
NOW, this 27" day of April, 2006, the Court notes that the Memorandum of Law
in Opposition to Preliminary Objections to Defendants’ New Matter and Counterclaim
was filed in error on April 5, 2006. The Prothonotary is hereby directed to remove the

said Memorandum from the record of this case.
BY THE COURT,

/s/ Fredric J. Ammerman

FREDRIC J. AMMERMAN

President Judge
I hereby certify this to be a true
and attested copy of the original
statement filed in this case.

APR 2 8 2006

I Attest. lowe 2.
8 ; Prothonotary/
: s Clerk of Courts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA

CIVIL ACTION - LAW

J. RICHARD FULLINGTON, JR.,
Plaintiff,

V.

FULLINGTON AUTO BUS COMPANY;
FULLINGTON TON GMC SALES, INC.;

FULLINGTON REAL ESTATE
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FULLINGTON, SR.;

MICHAEL L. FULLINGTON; and
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Defendants.
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA
CIVIL ACTION - LAW
J. RICHARD FULLINGTON, JR.,
Plaintiff,
VY.

No. 05-565

FULLINGTON AUTO BUS COMPANY
et al.,

Defendants.

N N N ' ' ' ' '

MOTION TO RESCHEDULE ARGUMENT ON
PRELIMINARY OBJECTIONS TO DEFENDANTS’
NEW MATTER AND COUNTERCLAIM

NOW COME the Defendants, Fullington Auto Bus Company, Fullington GMC Sales,
Inc., Fullington Real Estate Company, Michael L. Fullington and Aerial Fullington Weisman, by
and through their counsel, Schnader Harrison Segal & Lewis LLP, and hereby file this Motion to
Reschedule Argument on the Preliminary Objections to Defendants’ New Matter and
Counterclaim as follows:

1. Plaintiff has filed Preliminary Objections to Defendants’ New Matter and
Counterclaim which is currently scheduled for argument before The Honorable Frederic J.
Ammerman on April 18, 2006 at 1:30 p.m.

2. Due to scheduling conflicts, counsel for the Defendants respectfully requests that
this Honorable Court reschedule the argument for a later date.

3. Counsel for Plaintiff has no objection to the rescheduling of the argument;
however, he will be unavailable on April 27, 2006 and in trial the weeks of May 22 and May 29,

2006, therefore, respectfully requests that the argument not be scheduled during these times.



WHEREFORE, the Defendants Fullington Auto Bus Company, Fullington GMC Sales,
Inc., Fullington Real Estate Company, Michael L. Fullington and Aerial Fullington Weisman
respectfully request that this Honorable Court grant the Motion to Reschedule Argument on

Preliminary Objections to Defendants’ New Matter and Counterclaim.

Date: April 5, 2006 Respectfully submitted,

SCHNADER HARRISON SEGAL & LEWIS LLP

Paul H. Titus
Pa. Id. No. 01399
Judith F. Olson

Pa. Id. No. 37476

2700 Fifth Avenue Place
120 Fifth Avenue
Pittsburgh, PA 15222

(412) 577-5200 (Telephone)
(412) 765-3858 (Facsimile)

Counsel for Defendants, Fullington Auto Bus
Company, Fullington GMC Sales, Inc., Fullington
Real Estate Company, Michael L. Fullington and
Aerial Fullington Weisman



: IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
| PENNSYLVANIA
| CIVIL ACTION - LAW

J. RICHARD FULLINGTON, JR.,

| )
Plaintiff, )
)
\A ) No. 05-565
)
FULLINGTON AUTO BUS COMPANY )
et al., )
)
Defendants. )
ORDER OF COURT

AND NOW to-wit, this S, day of April, 2006, upon consideration of the Motion to
Reschedule Argument on Preliminary Objections to Defendants’ New Matter and Counterclaim,
it is hereby ORDERED, ADJUDGED and DECREED that said Motion be and hereby is

GRANTED. The argument on the Preliminary Objections shall be held on A 9\’;\ b ,

2006 at 1.3 £ .m. in Courtroom No. 1.

Frederic J. Ammerman
Court of Common Pleas of Clearfield
County, Pennsylvania

FILED, oy o
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CERTIFICATE OF SERVICE

I hereoy certify that a true and correct copy of the foregoing Motion to Reschedule
Argument on Preliminary Objections to Defendants’ New Matter and Counterclaims was
served upon the following individual by hand-delivery this 5th day of April, 2006:

William J. Moorhead, Esquire
Merchant, Moorhead & Kay, LLC
Arrott Building

401 Wood Street, Suite 400
Pittsburgh, PA 15222

Timothy E. Durant, Esquire
201 North Second Street
Clearfield, PA 16830




Clearfield County Office of the Prothonotary and Clerk of Courts

William A. Shaw David S. Ammerman Jacki Kendrick
Prothonotary/Clerk of Courts Solicitor

Bonnie Hudson
Deputy Prothonotary Administrative Assistant

To: All Concemed Parties

- From: William A. Shaw, Prothonotary

It has come to my attention that there is some confusion on court vrders over the
issue of service. To attempt to clear up this question, from this date forward until further
notice, this or a similar memo will be attached to each order, indicating responsibility for

service on each order or rule. If you have any questions, please contact me at (814) 765-
2641, ext. 1331. Thank you.

Sincerely,

/ -/t L

Wil K stz

Prothonotary
DATE: /_77'0/, | 7 Jocke
X You are responsible for servine all appropriate parties-

The Prothonotary’s office has provided service to the following parties:
Plaintiff(s)/Attorney(s)
Defendant(s)/Attofney( s)

Other

Special Instructions:

PO Box 549, Clearfield, PA 16830 = Phone: (814) 765-2641 Ex. 1230 w  Fax {614) 765-7650



J. RICHARD FULLINGTON, JR.,
Plaintiff
VS.
FULLINGTON AUTO BUS COMPANY;
FULLINGTON GMC SALES, INC;

J. RICHARD FULLINGTON, SR.;
MICHAEL L. FULLINGTON; and
AERIAL FULLINGTON WEISMAN,
Defendants

FULLINGTON REAL ESTATE COMPANY;

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

NO. 05-565-CD

* * ok ¥ %k X * ¥ * *

ORDER
NOW, this 27" day of April, 2006, the Court notes that the Memorandum of Law
in Opposition to Preliminary Objections to Defendants’ New Matter and Counterclaim
was filed in error on April 5, 2006. The Prothonotary is hereby directed to remove the

said Memorandum from the record of this case.

BY THE COURT,

ekt Y s

FREDRIC J. AMMERMAN
President Judge
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

J. RICHARD FULLINGTON, JR.,

Plaintiff
vS. NO. 05-565-CD

FULLINGTON AUTO BUS COMPANY;

FULLINGTON GMC SALES, INC.:

FULLINGTON REAL ESTATE COMPANY:

J. RICHARD FULLINGTON, SR

MICHAEL L. FULLINGTON; and

AERIAL FULLINGTON WEISMAN,
Defendants

* OF X F F ¥ ¥ * F* *

ORDER

NOW, this 27"" day of April, 2008, following argument on Plaintiff's Preliminary
Objections to Defendants’ New Matter and Counterclaim, it is the ORDER of this Court

that the Plaintiff's Preliminary Objections be and are hereby DENIED.

BY THE COURT,

T

FREDRIC J. AMMERMAN
President Judge

FILED

APR 28 2006

(2rss(
William A Shaw
Prothonotary/Clerk of Courts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA

J. RICHARD FULLINGTON, JR.,
Plaintiff,

V.

FULLINGTON AUTO BUS COMPANY;

FULLINGTON GMC SALES, INC,;
FULLINGTON REAL ESTATE
COMPANY; J. RICHARD
FULLINGTON, SR.;

MICHAEL L. FULLINGTON; and
AERIAL FULLINGTON WEISMAN,

Defendants.

CIVIL ACTION - LAW
No. 05-565

REPLY TO NEW MATTER,
ANSWER TO COUNTERCLAIMS
AND NEW MATTER

Filed on Behalf of Plaintiff,
J. Richard Fullington, Jr.

Counsel of Record for this Party:

WILLIAM J. MOORHEAD, Esquire
PAID. #52761

MERCHANT, MOORHEAD & KAY, LLC
603 Washington Rd.

Suite 500

Pittsburgh, PA 15228

412-942-0770 (Phone)
412-942-0774 (Fax)

Firm #510

F!LE;%

ZU

William A. Shaw
Prothonotary/Clerk of Courig



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA

J. RICHARD FULLINGTON, JR.,
CIVIL ACTION - LAW

Plaintiff,
V. No. 05-605
FULLINGTON AUTO BUS COMPANY,;
FULLINGTON GMC SALES, INC,;
FULLINGTON REAL ESTATE
COMPANY; J. RICHARD
FULLINGTON, SR.;

MICHAEL L. FULLINGTON; and
AERIAL FULLINGTON WEISMAN,

N N N e N e st st Nt s st e’ s s’ e’

Defendants.

REPLY TO NEW MATTER,
ANSWER TO COUNTERCLAIMS AND NEW MATTER

AND NOW, comes Plaintiff, J. RICHARD FULLINGTON, JR., by his undersigned
counsel, MERCHANT, MOORHEAD & KAY and WILLIAM J. MOORHEAD, Esquire and
files the within Reply to New Matter, Answer to Counterclaims and New Matter as follows:

REPLY TO NEW MATTER

81.  This paragraph of Defendants' New Matter sets forth a conclusion of law to which
no response is required. To the extent a response is deemed necessary, the averments of this
paragraph are denied. To the contrary, the averments of Plaintiff's Complaint are incorporated
by reference.

82.  This paragraph of Defendants' New Matter sets forth conclusions of law to which
no response is required. To the extent a response is deemed necessary, the averments of this
paragraph are denied. To the contrary, Plaintiff is not equitably stopped from seeking relief from

Defendants.
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83.  This paragraph of Defendants' New Matter sets forth conclusions of law to which
no response is required. To the extent a response is deemed necessary, the averments of this
paragraph are denied. To the contrary, Plaintiff's claims are not barred for any reason
whatsoever.

84.  This paragraph of Defendants' New Matter sets forth conclusions of law to which
no response is required. To the extent a response is deemed necessary, the averments of this
paragraph are denied. To the contrary, Plaintiff's claims are not barred by the doctrine of unclean
hands.

85.  This paragraph of Defendants' New Matter sets forth conclusions of law to which
no response is required. To the extent a response is deemed necessary, the averments of this
paragraph are denied. To the contrary, Plaintiff's claims are not barred by the doctrine of laches.

86.  This paragraph of Defendants' New Matter sets forth conclusions of law to which
no response is required. To the extent a response is deemed necessary, the averments of this
paragraph are denied. To the contrary, the supplemental agreement attached to the Complaint as
Exhibit 2 is not void or voidable and is fully enforceable according to its terms.

87.  This paragraph of Defendants' New Matter sets forth conclusions of law to which
no response is required. To the extent a response is deemed necessary, the averments of this
paragraph are denied. To the contrary the supplemental agreement is not subject to rescission
and is fully enforceable according to its terms.

88.  This paragraph of Defendants' New Matter sets forth conclusions of law to which
no response is required. To the extent a response is deemed necessary, the averments of this
paragraph are denied. To the contrary, the execution of the supplemental agreement was not

fraudulently induced and it is fully enforceable according to its terms.
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89.  This paragraph of Defendants' New Matter sets forth conclusions of law to which
no response is required. To the extent a response is deemed necessary, the averments of this
paragraph are denied. To the contrary, the supplemental agreement is fully supported by
consideration and is enforceable according to its terms.

90.  The averments of this paragraph are denied. To the contrary, Plaintiff was not
"in control" of or "operated" FABCO and GMC Sales, but rather was one of several owners and
officers which included Defendants who were in control and operated FABCO and GMC Sales.
It is further denied that Plaintiff used GMC Sales and FABCO improperly as a source of funds
for his own personal use or took steps which placed the companies in jeopardy while he
benefited. To the contrary, Plaintiff did not improperly use GMC Sales and FABCO as a source
of funds for his own personal use, nor did he place the companies in jeopardy while he
improperly benefited. But rather acted in GMC Sales, FABCO's and the family business' best
interest at all times relevant hereto. Further, the family business was structured and business
decisions were made to solely benefit FABCO to the detriment of GMC Sales.

91.  The averments of this paragraph are admitted in part and denied in part. It is
admitted that GMC Sales and FABCO borrowed monies from various banks and lending
companies. It is further admitted that many of the loans were collateralized by GMC Sales' and
FABCO's assets. It is still further admitted that Plaintiff's parents, J. Richard Fullington, Sr. and
Mildred F. Fullington were required to give personal guarantees in connection with some of the
loans. By way of further answer, Plaintiff was required to give personal guarantees in
connection with some of the loans. To the extent that this paragraph infers or implies that loans
obtained by GMC Sales or FABCO were acquired solely at the direction of Plaintiff, it is denied.

To the contrary, the loans were obtained with knowledge of Defendants for proper business
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purposes.

92.  The averments of this paragraph are denied. To the contrary, Plaintiff did not use
the borrowed monies for his own personal use, but rather only for legitimate business purposes
with knowledge of Defendants. It is denied that FABCO made loan payments, rather with the
knowledge, consent and direction of the Defendant's FABCO made lease payments to the record
owner.

93.  The averments of this paragraph are denied. To the contrary, Plaintiff did not
improperly take money from the accounts of GMC Sales and/or FABCO. To the contrary, the
only money removed from any account was removed in the ordinary course of business for
proper business purposes with the knowledge of the Defendants and for the best interest of the
family business.

94.  The averments of this paragraph are denied. To the contrary, Plaintiff
incorporates the averments of paragraphs 90, 91, 92 and 93 of this Reply to New Matter and
Answer to Counterclaim.

95.  The averments of this paragraph are denied. To the contrary, Plaintiff did not
improperly strip monies from the companies as set forth in paragraph 95 of Defendants' New
Matter. Rather, the companies operated for years under a complex method of ownership and
remuneration of which the Defendants were well aware and from which they personally
benefited. Plaintiff incorporates paragraphs 90, 91, 92 and 93 of this Reply to New Matter and
Answer to Counterclaim.

96.  The averments of this paragraph are denied. To the contrary, Plaintiff did not use
any funds to which he was not entitled to pay personal debts. By way of further answer,

Defendant's have agreed to pay for the referenced loan.
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97.  The averments of this paragraph denied. To the contrary, Plaintiff did not inflate
the monthly loan payments due to GMC Sales various creditors, rather Defendants were aware of
the loan amounts and willingly paid the loan amounts. By way off further response, it is denied
that Plaintiff personally profited as a result of payments made to GMC Sales' various creditors.
To the contrary, Plaintiff did not personally benefit.

98.  The averments of this paragraph are admitted in part and denied in part. It is
admitted that FABCO and GMC Sales ultimately landed in dire financial straits and eventually
teetered on the brink of bankruptcy. It is denied that FABCO and GMC Sales' dire financial
condition was caused as a result of Plaintiff improperly taking money from FABCO and GMC
Sales or any actions taken by Plaintiff for his own benefit. To the contrary, Plaintiff did not
improperly take money from FABCO and GMC Sales nor did he take other actions for his own
benefit, rather he acted in the interest of the family business at all times relevant hereto. By way
of further answer, it is believed and therefore averred that the dire financial condition of FABCO
and GMC Sales were caused by ordinary business set backs and/or the improper conduct of
Defendants.

99.  The averments of this paragraph are denied as stated. It is denied that Plaintiff
improperly took money from the "companies”. To the contrary the averments of paragraphs 92,
93, 95, 96 and 97 of Plaintiff's Reply to New Matter are incorporated by reference. It is admitted
that Plaintiff committed certain illegal actions to which he plead guilty. By way of further
answer, the illegal actions, were done in an effort to save the family business from financial ruin.
Still further, Plaintiff's guilty plea was entered to save other family members from the

embarrassment of further prosecution.
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100.  Admitted in part and denied in part. It is admitted that the first criminal complaint
was filed in or about July 2000. By way of further answer, the averments of Paragraph 99 of this
Reply to New Matter are incorporated by reference. Still further, after reasonable investigation,
Plaintiff is without information sufficient to form a belief concerning the remaining averments of
this paragraph.

101.  After reasonable investigation, Plaintiff is without knowledge sufficient to form a
belief as to the truth of the averments of this paragraph and they are therefore denied. By way of
further answer, it is believed that discussions concerning reorganization of GMC Sales were
raised well prior to July 2000.

102.  After reasonable investigation, Plaintiff is without knowledge sufficient to form a
belief as to the truth of the averments of this paragraph and they are therefore denied.

103.  Plaintiff is without knowledge sufficient to form a belief as to the truth of the
averment thar "GMC seemed receptive to the plan of reorganization" as Plaintiff was not privy to
Defendants' communications with GMC, which all occurred behind Plaintiff's back. By way of
further answer, Plaintiff refused to "execute the documents" to complete Defendants' scheme
because they were unfair, improper and commercially unreasonable as proposed.

104.  Admitted in part and denied in part. By way of further answer, the misdemeanors
to which Plaintiff plead guilty were in the nature of improper record keeping actions, which were
done in an effort to save the companies of which Defendants were aware, which they condoned
and which it is believed Defendants' themselves engaged. It is denied that Plaintiff operated
FABCO. To the contrary, FABCO was operated as a family business by Defendants and

Plaintiff.
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105. Denied as stated. In an effort to keep the dealership operational, Plaintiff took
actions regarding financing approximately seven (7) vehicles, which were illegal. Plaintiff did
not personally benefit from these actions.

106.  Admitted in part and denied in part. It is admitted that GMC Sales was sold in
about February 2002. It is denied that GMC Sales was sold as a result of any illegal activities of
Plaintiff.

107. Admitted in part and denied in part. It is admitted that GMC Sales ceased
operation as a GMC franchise in March 2002. Plaintiff notified the creditors that GMC Sales
ceased sales operations. It is denied that GMC Sales is out of business. To the contrary, it is
believed and therefore averred that GMC Sales is an active corporation with substantial assets.

108. Denied. The Attachment to Agreement to Sign Stock Over to Richard Fullington,
Sr. ("Attachment to Agreement") was negotiated and signed by Richard Fullington Sr. with the
knowledge of all Defendants. Further, the Attachment to Agreement was negotiated and
executed as the primary inducement for Plaintiff to sign Agreement for Corporate Separation,
which Plaintiff would not have signed in the absence of the executed Attachment to Agreement.

109. Denied as stated. To the contrary, the Fullington family's counsel devised a plan
to protect personal assets from garnishment by various banks by the filing of the liens. Part of
the plan was that Defendants would not execute upon the liens. Defendants were all aware that
the Notes did not represent bona fide debts of Plaintiff but rather made up corporate counsel to
defeat the claims of various creditors and in fact have admitted this fact.

110.  Plaintiff is without knowledge concerning the alleged forbearance agreement
negotiations between FABCO, GMC Sales and various creditors or whether the subject loans

were obtained while Plaintiff was involved in the family business. It is admitted that Plaintiff
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had executed personal guarantees to obtain loans for FABCO and GMC Sales in his effort to
save these businesses and Defendants were aware of these loans and personal guarantees at the
time they were made. By way of further answer, Defendants had agreed to pay these loans by
other means without resort to execution of Plaintiff's personal guarantees as part of the
Separation Agreement. It is denied that Defendants did this to "assist" Plaintiff and his family.
To the contrary, this was done as part of the Separation Agreement.

111. Admitted. By way of further answer, the criminal complaint involved actions
taken by Plaintiff in an attempt to keep GMC Sales operational for the benefit of the family
business of which Defendants were aware, which they condoned and which it is believed
Defendants themselves engaged in.

112.  Admitted. By way of further answer, the plea agreement involved actions taken
by Plaintiff in an attempt to keep GMC Sales operational for the benefit of the family business of
which Defendants were aware, which they condoned and which it is believed Defendants
themselves engaged in.

113.  After reasonable investigation, Plaintiff is without knowledge sufficient to form a
belief as to the truth of the averments of this paragraph. It is denied that FABCO owed large
sums of money as a result of any improper actions of Plaintiff.

114.  After reasonable investigation, Plaintiff is without knowledge sufficient to form a
belief as to the truth of the averments of this paragraph. By way of further answer, it was not
unusual for FABCO to have "negative equity" or to have loans in arrears.

115.  After reasonable investigation, Plaintiff is without knowledge sufficient to form a
belief as to the truth of the averments of this paragraph.

116. It is denied that Defendants formed Fullington Real Estate to "protect creditors"



No. 05-605

or "save FABCO and GMC Sales". To the contrary, it is believed and therefore averred that
Fullington Real Estate was formed to improperly enrich Michael Fullington and Aerial
Fullington Weisman at the expense of Plaintiff, the family business and Richard Fullington, Sr.
It is admitted that Defendants Michael Fullington and Aerial Fullington Weisman at the expense
of Plaintiff, the family business and Richard Fullington, Sr., improperly transferred the
referenced properties into the name of Fullington Real Estate the day before the powers of
attorney they used were set to expire and without notice to Plaintiff. It is denied that this was
done for proper purposes. To the contrary, it was done to improperly enrich Michael Fullington
and Aerial Fullington Weisman at the expense of Plaintiff, Richard Fullington, Sr. and the family
businesses. It is denied that Plaintiff acquired their properties improperly. To the contrary,
Plaintiff acquired the properties properly with knowledge of the Defendants with Defendants'
approval. The remaining averments of this paragraph are legal conclusions to which no response
is necessary. To the extent a response is required, these averments are denied.

117. The averments of paragraph 117 of Defendants' Counterclaim constitute
conclusions of law to which no response is necessary. To the extent a response is required, these
averments are denied. To the contrary, it is denied that any actions taken by Plaintiff seriously
harmed FABCO and GMC Sales. To the contrary, Plaintiff acted in the best interest of the
family business with knowledge of Defendants at all times.

118. It is denied that Plaintiff personally benefited by any improper illegal or
fraudulent conduct whatsoever or that Plaintiff improperly took money or assets from FABCO
and GMC Sales. It is further denied that Defendants suffered any harm as a result of actions
taken by Plaintiff while working for GMC Sales or FABCO. It is further denied that Defendants

suffered any harm as a result of any actions taken by Plaintiff. To the contrary, any harm
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suffered by Defendants was a result of their own improper actions and Plaintiff acted in the best
interest of the family business with knowledge of Defendants at all times.

WHEREFORE, Plaintiff requests this Court to enter judgment in favor of Plaintiff and
against Defendants as to the claims and the counterclaim and award Plaintiff such other relief as
the Court deems appropriate.

ANSWER TO COUNTERCLAIM

COUNT 1

119. The averments contained in Plaintiff's Complaint in paragraphs 81 through 118 of
this Reply to New Matter and Answer to Counterclaim are incorporated by reference as if fully
set forth herein.

120.  The averments of paragraph 120 of Defendants' Counterclaim are denied. To the
contrary, Plaintiff did not improperly obtain funds directly from FABCO and GMC Sales for his
own personal use. Further, Defendants were aware of and condoned the actions taken on behalf
of FABCO and GMC Sales.

121.  The averments of paragraph 121 are denied. To the contrary, the averments of
paragraph 120 of this Answer to Counterclaim are incorporated by reference.

122.  The averments of paragraph 122 are denied. To the contrary, Plaintiff did not

cause FABCO and GMC Sales to obtain bank loans that were collateralized in part by FABCO

. and/or GMC Sales assets for his own personal use. Further, the averments of paragraph 120 of

this Answer to Counterclaim are incorporated by reference.
123.  The averments of paragraph 123 are denied. To the contrary, at all times relevant
hereto Plaintiff acted in the best interest of the family business. Further, the averments of

paragraph 120 of this Answer to Counterclaim are incorporated by reference.

10
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124. The averments of paragraph 124 are denied. To the contrary, the rents were
deposited into the accounts of GMC Sales. Further, the averments of paragraph 120 of this
Answer to Counterclaim are incorporated by reference.

125. The averments of paragraph 125 are denied. To the contrary, all loans were paid
by the appropriate entity with the knowledge and consent of all parties involved in the family
business.

126. The averments of paragraph 126 are denied. To the contrary, Plaintiff was not
involved with agreeing to repay the loan obtained by his in-laws, rather that decision was made
by Defendants while Defendants were in control of the family business

127. The averments of paragraph 127 are denied. To the contrary, Plaintiff did not
inflate the monthly payments due to GMC Sales various creditors. By way of further answer,
Defendants were well aware of all business expenses and made payments with full knowledge of
the actual facts. It is further denied that Plaintiff personally profited in any manner as alleged in
paragraph 127 of Defendants' counterclaim. To the contrary, Plaintiff acted at all times in the
best interest of the family business.

129. The averments of paragraph 129 constitute legal conclusions to which no
response is necessary. To the extent a response is required, the averments of paragraph 129 of
Defendants' counterclaim are denied. To the contrary, Plaintiff was not unjustly enriched as a
result of his actions, and to the contrary, acted in the best interest of the family business at all
times relevant hereto.

130. The averments of paragraph 130 constitute legal conclusions to which no
response is necessary. To the extent a response is required, it is denied that Plaintiff improperly

received any monies or assets from FABCO or GMC Sales, and therefore FABCO and GMC

11
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Sales are not entitled to repayment from Plaintiff.

131. The averments of paragraph 131 constitute legal conclusions to which no
response is necessary. To the extent a response is required, it is denied that FABCO and/or
GMC Sales had been damaged in any manner by the actions taken by Plaintiff. To the contrary,
if FABCO and GMC Sales had been damaged in any manner, it is as a result of the acﬁons taken
by Michael Fullington and Aerial Fullington Weisman.

WHEREFORE, Plaintiff requests this Court to enter judgment in favor of Plaintiff and
against Defendants as to the claims and the counterclaim and award Plaintiff such other relief as
the Court deems appropriate.

COUNT 11

132.  The averments contained in Plaintiff's Complaint in paragraphs 81 through 131 of
this Reply to New Matter and Answer to Counterclaim are incorporated by reference as if fully
set forth herein.

133.  The averments of paragraph 133 of the Defendants' counterclaim are denied. It is
denied that Plaintiff improperly took any funds or assets from FABCO and/or GMC Sales. To
the contrary, any funds received from FABCO or GMC Sales were properly payable to Plaintiff
with the knowledge of Defendants, and under the circumstances no restitution would be
equitable.

134.  The averments of paragraph 134 of Defendants' counterclaim -constitute
conclusions of law to which no response is necessary. To the extent a response is required, the
averments of paragraph 134 are denied. To the contrary, no conduct of Plaintiff has caused any
damage to FABCO or GMC Sales. To the extent that FABCO and/or GMC Sales have been

damaged, they have been damaged by the conduct of Michael Fullington and Aerial Fullington

12
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Weisman.
WHEREFORE, Plaintiff requests this Court to enter judgment in favor of Plaintiff and
against Defendants as to the claims and the counterclaim and award Plaintiff such other relief as

the Court deems appropriate.

COUNT 111

135. The averments contained in Plaintiff's Complaint in paragraphs 81 through 134 of
this Reply to New Matter and Answer to Counterclaim are incorporated by reference as if fully
set forth herein.

136. The averments of paragraph 136 of Defendants' counterclaim are denied. After
Michael Fullington and Aerial Fullington Weisman saw to it that all Defendants breached the
agreements with Plaintiff, leaving him essentially penniless and had improperly and illegally
taken almost all of Plaintiffs' property; Plaintiff had an approximately 20 minute conversation
with the owner of Cole Transportation to explore the possibility of employment. It is denied that
Plaintiff sought to destroy FABCO or that the even had the ability to do so. To the contrary,
Plaintiff was exploring an employment possibility to support himself and his children after
Michael Fullington and Aerial Fullington Weisman had taken improper and illegal actions to
deprive Plaintiff of his property and his livelihood.

137.  The averments of paragraph 137 of Defendants' counterclaim are denied. To the
contrary, Plaintiff was merely exploring an employment possibility. By way of further answer,
Plaintiff did not offer to do anything improper whatsoever, nor did he have the power to "help
Cole obtain business contracts which were currently being served by FABCO". To the contrary,

he was exploring an employment possibility to help support himself and his children after

13



No. 05-605

Michael Fullington and Aerial Fullington Weisman had taken improper and illegal actions to
deprive Plaintiff of his property and his livelihood.

138.  The averments of paragraph 138 of Defendants’ counterclaim are denied. To the
contrary, Plaintiff did nothing to intentionally harm FABCO's business, despite the fact that
Michael Fullington and Aerial Fullington Weisman's improper and illegal course of conduct
designed to destroy Plaintiff personally and financially.

139.  After reasonable investigation, Plaintiff is without sufficient knowledge to form a
belief as to the truth of the averments of this paragraph, and they are, therefore, denied.

140.  After reasonable investigation, Plaintiff is without sufficient knowledge to form a
belief as to the truth of the averments of this paragraph, and they are, therefore, denied.

141. After reasonable investigation, Plaintiff is without knowledge concerning
Defendants' perception of why the sale was "vital" and therefore, this averment s denied. It is
further denied that the proceeds of the sale were needed to reduce any debt improperly incurred
while Plaintiff was involved in the family business. To the contrary, Plaintiff did not improperly
incur debt on behalf of the family business.

142.  After reasonable investigation, Plaintiff is without sufficient knowledge to form a
belief as to the truth of the averments of this paragraph, and they are, therefore, denied.

143.  The averments of paragraph 143 of Defendants' Counterclaim are denied. To the
contrary, the properties were not "purchased solely with funds provided by FABCO" and were
purchased with the knowledge and consent of Defendants.

144.  The averments of paragraph 144 of Defendants' counterclaim are denied. To the
contrary, any and all actions taken by Plaintiff in this or any other action were taken to protect

his legitimate rights against the improper and illegal actions of Defendants Michael Fullington

14
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and Aerial Fullington Weisman and the other Defendants. It is further denied that Plaintiff
"knew full well he had no lawful claim to the land". To the contrary, Plaintiff firmly believed
that he has a bona fide legal and equitable interest concerning the land.

145.  Admitted in part and denied in part. It is admitted that prior counsel for Plaintiff
filed a Motion for Continuance in Proceedings. The remainder of the averments of paragraph
145 are denied as stated. To the contrary, there was a serious miscommunication between
Plaintiff and his previous counsel concerning what was expected of Plaintiff concerning the
appraisal and the timing requirements of same.

146. The averments of paragraph 146 of Defendants' counterclaim are denied. To the
contrary, Plaintiff merely sought to protect his legal and equitable claims concerning the land at
all times relevant hereto.

147.  The averments of paragraph 147 of Defendants' counterclaim are denied. To the
contrary, all actions taken by the Plaintiff in this lawsuit and with respect to the land were taken
to protect his bona fide and legal equitable rights. With regard to the specific averments
contained in paragraph 147, after reasonable investigation, Plaintiff is without knowledge
sufficient to form a belief as to the truth of these averments, and they are therefore denied.

148.  The averments of paragraph 148 of Defendants' counterclaim constitute legal
conclusions to which no response is necessary.

149.  The averments of paragraph 149 of Defendants' counterclaim are denied. To the
contrary, Defendants have not been damaged in any manner by Plaintiff's actions, and all alleged
damages or loss suffered by Defendants were suffered as a result of Defendants' actions or
inactions.

150. The averments of paragraph 150 of Defendants' counterclaim are denied. To the

15
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contrary, Plaintiff has merely sought to protect his bona fide legal and equitable interests in this
action.

WHEREFORE, Plaintiff requests this Court to enter judgment in favor of Plaintiff and
against Defendants as to the claims and the counterclaim and award Plaintiff such other relief as
the Court deems appropriate.

COUNT IV

151. The averments contained in Plaintiff's Complaint in paragraphs 81 through 151 of
this Reply to New Matter and Answer to Counterclaim are incorporated by reference as if fully
set forth herein.

152. The averments of paragraph 152 of Defendants' counterclaim are denied. To the
contrary, Plaintiff did not make disparaging remarks about FABCO to persons in the community
in an effort to destroy FABCO's reputation and in turn its business.

153. The averments of paragraph 153 of Defendants' counterclaim are denied. To the
contrary, Plaintiff has not made any false and discouraging remarks about FABCO and his
family members who are current officers and directors of FABCO intentionally and maliciously
solely to harm FABCO.

154. The averments of paragraph 154 of Defendants' counterclaim are denied. To the
contrary, Plaintiff has made no false and discouraging statements concerning FABCO including
but not limited to FABCO's inability to perform its business properly and its inability to carry out
its contract.

155.  The averments of paragraph 155 of Defendants' counterclaim are denied. To the
contrary, Defendants have not been damaged by any action or inaction of Plaintiff.

156. The averments of paragraph 156 of Defendants' counterclaim are denied. To the

16
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contrary, Plaintiff has merely sought to protect his bona fide legal and equitable interests in this

action.

WHEREFORE, Plaintiff requests this Court to enter judgment in favor of Plaintiff and

against Defendants as to the claims and the counterclaim and award Plaintiff such other relief as

the Court deems appropriate.

157.

NEW MATTER

Plaintiff incorporates the averments of its Complaint, Reply to New Matter and

Answer to Counterclaim as if set forth fully herein.

158.

159.

160.

satisfaction.

161.

162.

163.

164.

165.

166.

Defendants have failed to state a claim upon which relief can be granted.
Defendants claims are barred by the applicable statute of limitations and repose.

Defendants' claims are barred or limited by the doctrine of accord and

Defendants' claims are barred or limited by the doctrine of consent.

Defendants' claims are barred or limited by the doctrines of estoppel and waiver.
Defendants' claims are barred or affected by Defendants' fraud and illegal actions.
Defendants' claims are barred or limited by the doctrine of laches.

Defendants' claims are barred or limited by the doctrine of unclean hands.

Any injury, damage or loss allegedly suffered by Defendants was proximately

caused or contributed to by a superseding and intervening or causes other than any act or

omission on the part of the Plaintiff.

167.

Defendants' claims are barred or affected by the fact that statements made by

Plaintiff, if any, are the truth.

17



No. 05-605

168.  Throughout Plaintiff's involvement in the family business all parties involved in
the family business including Michael Fullington and Aerial Fullington Weisman were aware of
and approved now the business was operated generally and of the actions taken by Plaintiff in
particular.

169. It is believed, and therefore, averred, that for years Defendants, Michael
Fullington and Aerial Fullington Weisman improperly took money from the family businesses,
including GMC Sales and FABCO.

170. It is believed, and therefore, averred, that since the time that Defendants Michael
Fullington and Aerial Fullington Weisman took over control of the family business they have
engaged in improper and illegal conduct to the detriment of the family business.

171.  Prior to serving his sentence for the actions that he took attempting to save GMC
Sales, Defendant Michael Fullington convinced Plaintiff to give Michael Fullington his power of
attorney. Defendant, Michael Fullington, promised to "look out for" Plaintiff and his family and
to use the power of attorney only for Plaintiff and Plaintiff's family's best interest.

172. Instead, Defendant, Michael Fullington, in conspiracy with Defendant Aerial

Fullington Weisman, took the despicable action using the powers of attorney the day before they

were to expire to improperly and illegally strip Plaintiff of nearly all of his property.

18
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WHEREFORE, Plaintiff requests this Court to enter judgment in favor of Plaintiff and
against Defendants as to the claims and the counterclaim and award Plaintiff such other relief as

the Court deems appropriate.

Respectfully submitted,

MERCHANT, MOORHEAD & KAY, LLC.

William J. Moorhead, Esquire
PA LD. #52761
Attorney for Plaintiff, J. Richard Fullington
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YERIFICATION

I, J. RICHARD FULLINGTON, JR, ha.ve read the‘ foregoing Reply to New Matter,
Answer to Counterclaims and New Matter and verify that the statements therein are correct to
the best of my personal knowledgie, information and belief.

This statement and verification is made subject to the penalties of 18 Pa. C.S.A. §4904
relating to unsworn falsification to authorities, which provides that if I make knowingly false

statements, [ may be subject to criminal penalties.




CERTIFICATE OF SERVICE

I hereby certify that on this __/ 7 day of W , 2006, a true and

correct copy of the within Reply to New Matter, Answer to Counterclaims and New Matter was
served via United States Mail, First Class, Postage Prepaid to Defense Counsel as set forth

below:

Paul H. Titus, Esquire

Judith F. Olson, Esquire

Schnader, Harrison, Segal & Lewis, LLP
2700 Fifth Avenue Place

120 Fifth Avenue

Pittsburgh, PA 15222

MERCHANT MOORHEAD & KAY, LLC

William J. Mo/or/head, Esquire
PA 1.D. #52761
Attorney for Plaintiff, J. Richard Fullington, Jr.

603 Washington Rd.
Suite 500

Pittsburgh, PA 15228
(412) 942-0770



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA

CIVIL ACTION - LAW

J. RICHARD FULLINGTON, JR,, No. 05-565
Plaintiff,
TYPE OF PLEADING:
v REPLY TO NEW MATTER

FULLINGTON AUTO BUS COMPANY;
FULLINGTON TON GMC SALES, INC,;
FULLINGTON REAL ESTATE
COMPANY; J. RICHARD
FULLINGTON, SR.;

MICHAEL L. FULLINGTON; and
AERIAL FULLINGTON WEISMAN,

Defendants. FILED ON BEHALF OF:
Defendants, Fullington Auto Bus Company,
Fullington GMC Sales, Inc., Fullington
Real Estate Company, Michael L.
Fullington and Aerial Fullington Weisman

COUNSEL OF RECORD FOR THESE
PARTIES:

Paul H. Titus

Pa. Id. No. 01399

Judith F. Olson

Pa. Id. No. 37476
SCHNADER HARRISON SEGAL &
LEWIS LLP

2700 Fifth Avenue Place
120 Fifth Avenue
Pittsburgh, PA 15222

(412) 577-5200 (Telephone)
(412) 765-3858 (Facsimile)

FILED®

| JUN, 07 2008
Date: June 7, 2006 Of tivs(asy
William A. Shaw
Prothonotary/Clerk of Courts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA
CIVIL ACTION - LAW

J. RICHARD FULLINGTON, JR.,

)

Plaintiff, )

)

V. ) No. 05-565

)

FULLINGTON AUTO BUS COMPANY )
et al., )
)

Defendants. )

REPLY TO NEW MATTER

NOW COME the Defendants, Fullington Auto Bus Company (“FABCO”), Fullington
GMC Sales, Inc. (“GMC Sales”), Fullington Real Estate Company (“Fullington Real Estate”),
Michael L. Fullington and Aerial Fullington Weisman, by and through their counsel, Schnader
Harrison Segal & Lewis LLP, and hereby file this Reply to New Matter as follows:

1. Defendants incorporate the averments of their Answer, New Matter and
Counterclaims as if set forth fully herein in response to paragraph 157 of Plaintiff’s New Matter.

2. The averments contained in paragraph 158 of Plaintiff’s New Matter contain
conclusions of law to which no response is required. To the extent a response is deemed
necessary, Defendants deny that they have failed to state a claim upon which relief can be
granted. To the contrary, Defendants Counterclaims sufficiently set forth claims, both factually
and legally, for which relief can be granted.

3. The averments contained in paragraphs 159 through 167 of Plaintiff’s New Matter

contain conclusions of law to which no response is required. To the extent a response is deemed



necessary, Defendants deny that their claims are barred in any way. To the contrary, the
Defendants Counterclaims are proper.

4. Defendants deny the averments contained in paragraph 168 of Plaintiff’s New
Matter. It is denied that all parties involved in the family business were aware of and approved
how the business was operated generally and of the actions taken by Plaintiff in particular. To
the contrary, Plaintiff ran the businesses with little or no involvement of other family members
and took actions that Michael Fullington and Aerial Fullington Weisman knew nothing about.

5. Defendants deny the averments contained in paragraph 169 of Plaintiff’s New
Matter. It is denied that Michael Fullington and Aerial Fullington Weisman improperly took
money from the family businesses, including GMC Sales and FABCO. To the contrary, neither
Michael Fullington nor Aerial Fullington Weisman improperly took money from any of the
family businesses.

6. Defendants deny the averments contained in paragraph 170 of Plaintiff’s New
Matter. It is denied that Michael Fullington and Aerial Fullington Weisman have engaged in
improper and illegal conduct to the detriment of the family business. To the contrary, Michael
Fullington and Aerial Fullington Weisman have not engaged in improper or illegal conduct and,
in fact, have worked diligently to save the family business.

7. Defendants deny the averments contained in paragraph 171 of Plaintiff’s New
Matter. It is denied that Plaintiff served sentences for actions that he took to save GMC Sales.
To the contrary, Plaintiff’s actions harmed GMC Sales. It is further denied that Michael
Fullington convinced Plaintiff to give Michael his power of attorney. To the contrary, Plaintiff
willingly and without any need for convincing granted Michael his power of attorney. It is

further denied as stated that Michael Fullington promised to “look out for” Plaintiff and his



family and to use the power of attorney only for Plaintiff and Plaintiff’s family’s best interest.
To the contrary, Michael Fullington agreed to use Plaintiff’s power of attorney properly and, in
fact, did so.

8. Defendants deny the averments contained in paragraph 172 of Plaintiff’s New
Matter. It is denied that Michael Fullington, in conspiracy with Aerial Fullington Weisman, took
the action of using the power of attorney the day before it was to expire to improperly and
illegally strip Plaintiff of nearly all of his property. To the contrary, Michael Fullington properly
and legally exercised the power of attorney to make sure that property that belonged to the
family business, and not to Plaintiff, was protected from further misuse and harm by Plaintiff.

WHEREFORE, Defendants Fullington Auto Bus Company, Fullington GMC Sales, Inc.,
Fullington Real Estate Company, Michael L. Fullington and Aerial Fullington Weisman
respectfully request that this Honorable Court enter judgment in their favor and against Plaintiff
as to Defendants’ Counterclaims.

Date: June 7, 2006 Respectfully submitted,

SCHN ARRISON SEGAL & LEWIS LLP

By ﬁ//‘j T Doce
Paul H. Titus
Pa. Id. No. 01399
Judith F. Olson
Pa. Id. No. 37476

2700 Fifth Avenue Place
120 Fifth Avenue
Pittsburgh, PA 15222

(412) 577-5200 (Telephone)
(412) 765-3858 (Facsimile)

Counsel for Defendants, Fullington Auto Bus
Company, Fullington GMC Sales, Inc., Fullington
Real Estate Company, Michael L. Fullington and
Aerial Fullington Weisman



VERIFICATION

Aerial Fullington Weisman hereby states that she is President, Chief Executive Officer
and majority shareholder of The Fullington Auto Bus Company, and Acting President, Chief
Executive Officer and majority shareholder of Fullington GMC Sales, Inc., and a Defendant in
this action, and that the statements of fact made in the foregoing Reply to New Matter are true
and correct to the best of her knowledge, information and belief. The undersigned understands
that the statements herein are made subject to the penalties of 18 Pa. Con. Stat. §4904 relating to

unsworn falsification to authorities.

Date: June 7, 2006 CLLMAQ, 21&&“\391 \Q\/Mr\q__.

Aerial Fullington Weisman
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Reply to New Matter was
served upon the following counsel of record by hand delivery this 7th day of June, 2006:

William J. Moorhead, Esquire
Merchant, Moorhead & Kay, LLC
Arrott Building

401 Wood Street, Suite 400
Pittsburgh, PA 15222

Timothy E. Durant, Esquire
201 North Second Street
Clearfield, PA 16830




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA

CIVIL ACTION - LAW

J. RICHARD FULLINGTON, JR.,
Plaintiff,

V.
FULLINGTON AUTO BUS COMPANY;
FULLINGTON TON GMC SALES, INC,;
FULLINGTON REAL ESTATE
COMPANY; J. RICHARD
FULLINGTON, SR.;

MICHAEL L. FULLINGTON; and
AERIAL FULLINGTON WEISMAN,

Defendants.

Date: June 2§, 2006

No. 05-565

TYPE OF PLEADING:

DEFENDANTS’ MOTION FOR
PROTECTIVE ORDER RE
DEPOSITION NOTICE DIRECTED
TO J. RICHARD FULLINGTON, SR.

FILED ON BEHALF OF:

Defendants, Fullington Auto Bus Company,
Fullington GMC Sales, Inc., Fullington
Real Estate Company, Michael L.
Fullington and Aerial Fullington Weisman

COUNSEL OF RECORD FOR THESE
PARTIES:

Paul H. Titus

Pa. Id. No. 01399

Judith F. Olson

Pa. Id. No. 37476
SCHNADER HARRISON SEGAL &
LEWIS LLP

2700 Fifth Avenue Place

120 Fifth Avenue

Pittsburgh, PA 15222

(412) 577-5200 (Telephone),..
(412) 765-3858 (Facsimile) =

FILED
JUN 29 2006@

0‘ T [
William A. Shaw
Prothonotary/Clerk of Courts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA
CIVIL ACTION - LAW
J. RICHARD FULLINGTON, JR.,
Plaintiff,
V.

No. 05-565

FULLINGTON AUTO BUS COMPANY
et al.,

Defendants.

N N e aw N N N N st o

DEFENDANTS’ MOTION FOR PROTECTIVE ORDER RE DEPOSITION
NOTICE DIRECTED TO J. RICHARD FULLINGTON, SR.

Defendants Fullington Auto Bus Company, Fullington GMC Sales, Inc., Fullington Real
Estate Company, Michael Fullington, and Aerial Fullington Weisman, by the undersigned
counsel, hereby moves, pursuant to Rule 4012 Pa.R.C.P. for a protective order directing that the
deposition scheduled in the attached Notice of Deposition (attached hereto as Exhibit C) be
prohibited pending the decision in this Court in the guardianship proceedings pending at No.
1706-0340, Orphan’s Court Division. In support of this Motion, the parties state:

1. This Court has full authority to “make any order which justice requires to protect
a party or person from unreasonable annoyance, embarrassment, oppression, burden, or expense”
in connection with any requested discovery. Rule 4012(a).

2. On June 23, 2006, Plaintiff J. Richard Fullington, through his counsel, served a
Notice of Deposition to take the deposition of J. Richard Fullington, Sr. on July 7, 2006 (attached
hereto as Exhibit A).

3. In response to that Notice, the undersigned counsel sent a letter to Mr. Moorhead

requesting that any deposition be delayed until after July 19, 2006 when a hearing is scheduled



before the Court in the guardianship proceeding pending at No. 1706-0340 (attached hereto as
Exhibit B).

4, On June 27, 2006, counsel for Plaintiff and the undersigned counsel conferred by
telephone with respect to the scheduling of a deposition of Mr. Fullington, Sr. Counsel for
Plaintiff indicated that he would consider the request of undersigned counsel that any deposition
be held after the conclusion of the hearing in the guardianship matter but that, after consultation
with his client, he might serve a new notice to take the deposition at the office of counsel for Mr.
Fullington, Sr.

5. The Notice of Deposition attached hereto as Exhibit C has been received today
continuing to schedule a deposition for July " 2006.

6. Undersigned counsel has conferred with Timothy Durant, Esquire, attorney for J.
Richard Fullington, Sr., and he has indicated that he has no objection to the request for the
continuance of any decision with respect to a notice of deposition until the conclusion of the
pending guardianship proceedings.

7. Undersigned counsel respectfully requests that this Court enter an Order

prohibiting any deposition pending the conclusion of the pending guardianship proceedings.

2 PTDATA 2986831



WHERZFORE, it is respectfully requested that the relief sought in this Motion be

granted.

June, %_, 2006

Respectfully submitted,

FulD M H

Patl H. Titus (Pa. LD. No. 01399)
Judith F. Olson (Pa. I.D. No. 37476)

Schnader Harrison Segal & Lewis LLP
2700 Fifth Avenue Place

120 Fifth Avenue

Pittsburgh, PA 15222

(412) 577-5200 (Telephone)

(412) 765-3858 (Facsimile)

Filed on behalf of Defendants

Fullington Auto Bus Company,

Fullington GMC Sales, Inc., Fullington
Real Estate Company, Michael L.
Fullington and Aerial Fullington Weisman

3 PTDATA 298683 _1
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA

J. RICHARD FULLINGTON, JR.,
Plaintiff,
V.

FULLINGTON AUTO BUS COMPANY;
FULLINGTON GMC SALES, INC.;
FULLINGTON REAL ESTATE
COMPANY; J. RICHARD
FULLINGTON, SR.;

MICHAEL L. FULLINGTON; and
AERIAL FULLINGTON WEISMAN,

Defendants.

CIVIL ACTION - LAW

No. 05-565

PLAINTIFF'S NOTICE OF DEPOSITION
OF DEFENDANT, J. RICHARD
FULLINGTON, SR.

Filed on Behalf of Plaintiff,
J. RICHARD FULLINGTON, JR.

Counsel of Record for this Party:

WILLIAM J. MOORHEAD, Esquire
PA LD. #52761

MERCHANT, MOORHEAD & KAY, LLC
603 Washington Rd.

Suite 500

Pittsburgh, PA 15228

412-942-0770 (Phone)
412-942-0774 (Fax)

Firm #510
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA

J. RICHARD FULLINGTON, JR,, )
) CIVIL ACTION - LAW
Plaintiff, )
)
v. ) No. 05-605
)
FULLINGTON AUTO BUS COMPANY; )
FULLINGTON GMC SALES, INC; )
FULLINGTON REAL ESTATE )
COMPANY; J. RICHARD )
FULLINGTON, SR.; )
)
)
)
)

MICHAEL L. FULLINGTON; and
AERIAL FULLINGTON WEISMAN,

Defendants.

NOTICE OF DEPOSITION

TO: Paul H. Titus, Esquire

Schnader, Harrison, Segal & Lewis, LLP

2700 Fifth Avenue Place

120 Fifth Avenue

Pittsburgh, PA 15222

TAKE NOTICE that Plaintiff, J. Richard Fullington, Jr., will take the deposition upon
oral examination of Defendant, J. Richard Fullington, Sr., pursuant to the provisions of
Pennsylvania Rule of Civil Procedure 4007.1 on Friday, July 7, 2006, at 10:00 a.m.

The deposition will be taken. at 1300 Leonard Street, Colonial Courtyard, Clearfield,
Pennsylvania 16830, at which time and place you are invited to appear and take part as shall be
fitting and proper.

Respectfully submitted,
MERCHANT, MOORHEAD & KAY

William J. Moorfead, Esquire, PA LD. #52761
Attorney for Plaintiff, J. Richard Fullington, Jr.
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CERTIFICATE OF SERVICE

"z
I hereby certify that on this Z i day of

Notice of Deposition was served on Defendant via United States Mail, First Class, Postage

, 2006, the within

Prepaid as set forth below:

Paul H. Titus, Esquire

Schnader, Harrison, Segal & Lewis, LLP
2700 Fifth Avenue Place

120 Fifth Avenue

Pittsburgh, PA 15222

MERCHANT, MOORHEAD & KAY, LLC

& 7 N
g ¥ ” 4
Nty

William J. Moorhead, Esquire
PA LD. #52761

Attorney for Plaintiff,

J. Richard Fullington, Jr.

603 Washington Rd.
Suite 500
Pittsburgh, PA 15228

(412) 942-0770
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| S h d FIFTH AVENUE PLACE
C n a e r 120 - FIFTH AVENUE suIlTe 2700 PITTSBURGH, PA 15222-3001

ATTORNEYS AT LAV 412.577.5200 Fax 412.765.3858 schnader.com

June 26, 2006
Paul H. Titus
Direct Dial 412-577-5224
Direct Fax 412-577-5194
E-mail: ptitus@schnader.com

William J. Moorhead, Esquire
Merchant, Moorhead & Kay, LLC
603 Washington Road, Suite 500
Pittsburgh, Pennsylvania 15228

Re: J. Richard Fullington, Jr.
v. Fullington Auto Bus Co., et al.
No. 05-565

Dear Bill:

I’m writing in response to your letter of June 23, 2006 with the enclosed Notice of
Deposition of Defendant J. Richard Fullington, Sr. I would recommend that any deposition be
postponed until after July 19. Enclosed herewith please find a copy of a letter from Carl Belin,
Jr., which was forwarded to me by Aerial Fullington Weisman with two Orders of the Court of
Common Pleas of Clearfield County. As you can see from these Orders, a renewed hearing in
the guardianship matter for Mr. Fullington will be held on July 19. I think that it would be
appropriate tc wait until we know the outcome of that proceeding. Iam also sending a copy of
your letter and notice, together with the enclosed materials, to Timothy Durant, Esquire, who is,
as far as I know, still representing Mr. Fullington as Defendant in the above-referenced lawsuit.

Please let me know if you see any problem with waiting until the court has concluded its
hearing in the guardianship matter.

Best regards.
Sincerely,
Paul H. Titus
PHT:at
Enclosures

cc:  Timothy E. Durant, Esq. (w/encs.)

Schnader Harrison Segal & Lewis vtte

NEW YORK PENNSYLVANIA CALIFORNIA WASHINGTON, DC NEW JERSEY
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FAX NO. :4128428774

Jun., 28 2006 11:44AM P3

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA

J. RICHARL I'ULLINGTON, IR,
Plaintiff,
v.

FULLINGTON AUTO BUS COMPANY;
FULLINGTON GMC SALFS, INC,;
FULLINGTON REAL ESTATE
COMPANY.; I. RICIIARD
FULLINGTON, 8R.;

MICHAEL L. 'ULLINGTON; and
AERIAL 'ULLINGTON WEISMAN,

Defendants.

CIVIL ACTION - .AW

No. 05-565

PLAINTIFF'S AMENDED NOTICE
OF DEPOSITION OF DEFENDANT
J. RICITIARD FULLINGTON, SR.

l'iled on Behalf of PlaintifY,
J. RICHARD FULLINGTON, JR.

Counsel of Record for this Party:

WILLIAM I. MOORHLAD, Bsquire
PA TD. #52761

MERCIIANT, MOORHEAD & KAY, LLC
603 Washington Rd.

Suite 500

Pittsburgh, PA 15228

412-942-0770 (Phone)
412-942-0774 (Fax)

Firm #510
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA

J. RICHARL FULLINGTON, JR,,
CIVII, ACTION - LAW
Plaintift,

V. No. 05-605

)

)

)

)

)
FULLINGTON AUTO BUS COMPANY; )
FULLINGTON GMC SALES, INC,; )
FULLINGTON REAL CSTATE )
COMPANY; J. RICHARD )
FULLINGTON, SR.; )
MICIAFEL L. FULLINGTON; and )
AFRIAL FULLINGTON WEISMAN, )
)

)

Defendants,

AMENDED NOTICE OF DEPOSITION

TO: Timothy Durant, Bsquire
201 North 2d Street
Clearticld, PA 16830
TAKE NOTICE that Plaintiff, J. Richard Fullington, Sr., will take the deposition upon
oral examination of Defendant, J. Richard Fullington, St., pursuani to the provisions of
Pennsylvania Rule of Civil Procedure 4007.1 on Friday, July 7, 2006, at 1:30 p.m.
The deposition will be taken. at the offices of Timothy Durant, Esquire at 201 North 2d
St., Clearfield, PA 16830, at which time and placc you are invited to appear and take part as
shall be fitting and proper.
Respectfully submitted,
MERCHANT, MOORIIEAD & KAY

William I. Moothead, Esquire, PAID #52761
Attorney for Plaintiff, J. Richard ['ullington, Jr.
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CERTIFICATE OF SERVICE

[ hereby certify that on this Z% day of W . 2006, the within

Amended Netice of Deposition was served on Defendant via United States Mail, First Class,

Postage Prepaid as set forth below:

Paul H. Titus, Esquire

Schnader, [Tarrison, Segal & Lewis, T.1.P
2700 Fifth Avenue Place

120 Fifth Avenue

Pittsburgh, PA 15222

Timothy Durant, Iisquire
201 North Second St.
Clearficld, PA 16830

MERCHANT, MOORIIEAD & KAY, LLC

(st Phherrdbai? -

William J. Moorhead, Esquire
1 PA LD. #5276
* Attorney for Plaintitf,
‘ I. Richard Fullington, Jr.

603 Washington Rd.
Suite 500
Pittsburgh, PA 15228

(412) 942-0770




CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of DEFENDANTS’ MOTION FOR
PROTECTIVE ORDER RE NOTICE OF DEPOSITION DIRECTED TO J.
RICHARD FULLINGTON, SR. was served upon the following counsel of record by

facsimile and first-class mail, postage prepaid, this 2¥# day of June, 2006:

William J. Moorhead, Esquire
Merchant, Moorhead & Kay, LLC
603 Washington Road
Pittsburgh, PA 15228
Fax: 412-942-0774

Timothy E. Durant, Esquire
201 North Second Street
Clearfield, PA 16830
Fax: 814-765-9596

/Pmﬂ HTZ

Padl H. Titus

Kl . .
¢ .o

PTDATA 298683_1



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

J. RICHARD FULLINGTON, JR.,
Plaintiff

VS. NO. 05-565-CD

* * K ¥ ¥ ¥ X

FULLINGTON AUTO BUS COMPANY, et al.,
Defendants

ORDER
NOW. this 20" day of June, 2008, the Motion for Protective Order sought
by coursel for Defendants Fullington Auto Bus Company, Fullington GMC Sales, Inc.,
Fullington Real Estate Company, Michael L. Fullington and Aerial Fullington Weisman is
GRANTED. No deposition of J. Richard Fullington, Sr. shall be taken in this matter until
the conclusion of the guardianship proceedings pending at No. 1706-0340, Orphan’s
Court Division, and thereafter the taking of any deposition of Mr. J. Richard Fullington,

Sr. shall be subject to further order of this Court.

BY THE COURT,

EREDRIC J. AMMERMAN
President Judge

FILED ©

JUN 29 2006
o 2135/
William A. Shaw
onotary/Clerk of Courts

3 env. Te VEET.




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,

PENNSYLVANIA

CIVIL ACTION - LAW

J. RICHARD FULLINGTON, IR.,

V.
FULLINGTON AUTO BUS COMPANY;

Plaintiff,

FULLINGTON GMC SALES, INC.;
FULLINGTON REAL ESTATE

COMPANY; J. RICHARD
FULLINGTON, SR.;

MICHAEL L. FULLINGTON; and
AERIAL FULLINGTON WEISMAN,

Date: Junec 29, 2006

JUN-25-2006 11:22AM  FAX:

Defendants.

ID:FULLINGTON BUS CLFD

No. 05-565

TYPE OF PLEADING:

PRAECIPE TO THE COURT
ADMINISTRATOR

FILED ON BEHALF OF:

Defendants, Fullington Auto Bus Company,
Fullington GMC Sales, Inc., Fullington
Real Estate Company, Michael L.
Fullington and Aerial Fullington Weisman

COUNSEL OF RECORD FOR THESE
PARTIES:

Paul H. Titus

Pa. Id. No. 01399

Judith F. Olson

Pa. Id. No. 37476 .
SCHNADER HARRISON SEGAL &
LEWIS LLP

2700 Fifth Avenue Place

120 Fifth Avenue

Pittsburgh, PA 15222

(412) 577-5200 (Telephone)
(412) 765-3858 (Facsimile)

PTDATA 298690_1
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA
CIVIL ACTION - LAW

J. RICHARD FULLINGTON, JR.,
Plaintiff,
A\

FULLINGTON AUTO BUS COMPANY
et al.,

Defendants.

No. 05-565

FRAECIPE TQ THE COURT ADMINISTRATOR
Sl h A0 20K COURT ADMINISTRATOR
Expedited disposition of the attached motion is requested for the following reasons:

This Notice of Deposition, which was received yesterday, is scheduling a deposition for

Friday, July 7, 2006. With the intervening Fourth of July holiday,

the motion are greatly shortened. The motion itself sets forth the basis for granting a protective

order.

Tune 29, 2006

JUN-29-2886 11:28AM  FAX:

Respectfully submitted,

il Tt

Paul H. Titus (Pa. I.D. No. 01399)

Judith F. Olson (Pa. LD, No. 37476)
Schnader Harrison Segal & Lewis LLP
2700 Fifth Avenue Place

120 Fifth Avenue

Pittsburgh, PA 15222

(412) 577-5200 (Telephone)

(412) 765-3858 (Facsimile)

Filed on behalf of Defendants

Fullington Auto Bus Company,

Fullington GMC Sales, Inc., Fullington
Real Estate Company, Michael L.
Fullingron and Aerial Fullington Weisman

PTDATA 298690 |
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the dates available to consider
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FOR COURT ADMINISTRATOR ACTION ONLY

MOTION OR PETITION ASSIGNED TO JUDGE

COUNSEL FOR MOVING PARTY NOTIFIED OF JUDICIAL ASSIGNMENT

PTDATA 298590 )
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CERTIFICATE OF SERVICE

T hereby certify that a true and correct copy of PRAECIPE TO THE COURT
ADMINISTRATOR was served upon the following counsel of record by facsimile and

first-class mail, postage prepaid, this 29th day of June, 2006:

William J. Moorhead, Esquire
Merchant, Moorhead & Kay, LLC
603 Washington Road
Pittsburgh, PA 15228
Fax: 412-942-0774

Timothy E. Durant, Esquire
201 North Second Street
Clearfield, PA 16830
Fax: 814-765-9596

“aul B T

Paul H. Titus

PTDATA 208690_1
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA

J. RICHARD FULLINGTON, JR.,
Plaintiff,
V.

FULLINGTON AUTO BUS COMPANY;
FULLINGTON GMC SALES, INC,;
FULLINGTON REAL ESTATE
COMPANY; J. RICHARD
FULLINGTON, SR.;

MICHAEL L. FULLINGTON; and
AERJAL FULLINGTON WEISMAN,

Defendants.

CIVIL ACTION - LAW

No. 05-565

CERTIFICATE OF SERVICE

Filed on Behalf of Plaintiff,
J. RICHARD FULLINGTON, JR.

2

Counsel of Record for this Party:

WILLIAM J. MOORHEAD, Esquire
PA 1.D. #52761

MERCHANT, MOORHEAD & KAY, LLC
603 Washington Rd.

Suite 500

Pittsburgh, PA 15228

412-942-0770 (Phone)
412-942-0774 (Fax)

Firm #510

FILED

JUf} 30 2006

/1130 o
lliam A. Sha '
Prothonotary/Clerk ‘o;‘”Courts

o C/C/ @
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,

PENNSYLVANIA

J. RICHARD FULLINGTON, JR., )

) CIVIL ACTION - LAW
Plaintiff, )
)

V. ) No. 05-605
)
FULLINGTON AUTO BUS COMPANY; )
FULLINGTON GMC SALES, INC.; )
FULLINGTON REAL ESTATE )
COMPANY; J. RICHARD )
FULLINGTON, SR.; )
MICHAEL L. FULLINGTON; and )
AERTAL FULLINGTON WEISMAN, )
)
Defendants. )
CERTIFICATE OF SERVICE

[ hereby certify that on June 28, 2006, the following court papers were served upon
Timothy Durant, counsel for J. Richard Fullington, Sr. at 201 North Second Street, Clearfield,

PA 16830 via United States Mail, First Class, Postage Prepaid:

1. Preliminary Objections to Defendant's New Matter and

Counterclaim;

Answer to Counterclaim and New Matter;

Petition to Open Confessed Judgment Case No.: 2002-00650-CD;
Petition to Open Confessed Judgment Case No.: 2002-00648-CD;
Plaintiff's First Request for Production of Documents;

Plaintiff's First Set of Interrogatories; and

Certificate of Service indicating service of same was made upon you via
regular mail.

N L

Respectfully submitted,

MERCHANT, MOORHEAD & KAY

/ WS D) U ouk

William J. Mborhead, Esquire, PA 1.D. #52761
Attorney for Plaintiff, J. Richard Fullington, Jr.
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CERTIFICATE OF SERVICE

I hereby certify that on this [/ day of Q’U\ML , 2006, the within

Certificate of Service was served on Defendant via United States Mail, First Class, Postage

Prepaid as set forth below:

Paul H. Titus, Esquire

Schnader, Harrison, Segal & Lewis, LLP
2700 Fifth Avenue Place

120 Fifth Avenue

Pittsburgh, PA 15222

Timothy Durant, Esquire
201 North Second St.
Clearfield, PA 16830

MERCHANT, MOORHEAD & KAY, LLC

William J. ®oorhead, Esquire
PA 1D. #52761
Attorney for Plaintiff,

J. Richard Fullington, Jr.

603 Washington Rd.
Suite 500
Pittsburgh, PA 15228

(412) 942-0770




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY
PENNSYLVANIA

J. RICHARD FULLINGTON, JR.,
Plaintiff,
V.

FULLINGTON AUTO BUS COMPANY;
FULLINGTON GMC SALES, INC.;
FULLINGTON REAL ESTATE
COMPANY; J. RICHARD
FULLINGTON, SR ;

MICHAEL L. FULLINGTON; and
AERIAL FULLINGTON WEISMAN,

Defendants.

CIVIL ACTION - LAW

No. 05-565

PLAINTIFF'S MOTION FOR LEAVE
TO TAKE DEPOSITION OF
J. RICHARD FULLINGTON, SR.

Filed on Behalf of Plaintiff,
J. RICHARD FULLINGTON, JR.

Counsel of Record for this Party:

WILLIAM J. MOORHEAD, Esquire
PA L.D. #52761

MERCHANT, MOORHEAD & KAY, LLC
603 Washington Rd.

Suite 500

Pittsburgh, PA 15228

412-942-0770 (Phone)
412-942-0774 (Fax)

Firm #510

FILED

SEP. 05 2006
M

130 [U\M_
William A. Shaw
Prothonotary/Clerk of Courts

e C/C



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY

PENNSYLVANIA

J. RICHARD FULLINGTON, JR., )

) CIVIL ACTION - LAW
Plaintiff, )
)

V. ) No. 05-605

)
FULLINGTON AUTO BUS COMPANY; )
FULLINGTON GMC SALES, INC.; )
FULLINGTON REAL ESTATE )
COMPANY; J. RICHARD )
FULLINGTON, SR.; )
MICHAEL L. FULLINGTON; and )
AERIAL FULLINGTON WEISMAN, )
)
Defendants. )

PLAINTIFF'S MOTION FOR LEAVE TO
TAKE DEPOSITON OF J. RICHARD FULLINGTON, SR.

AND NOW, comes the Plaintiff J. Richard Fullington, Jr. by and through his
undersigned counsel, Merchant, Moorhead & Kay, LLC and William J. Moorhead, Esquire
and files the following Motion for Leave to Take Deposition of J. Richard Fullington, Sr.
as follows:

1. Movant is J. Richard Fullington, Jr., Plaintiff in the above-captioned matter.

2. Respondents are Fullington Auto Bus Co., Fullington GMC Sales, Inc.,
Fullington Real Estate Co., J. Richard Fullington, Sr., Michael L. Fullington and Aerial
Fullington Weisman, Defendants in the above-captioned matter.

3. The instant action was initiated by J. Richard Fullington Jr. in an effort to
have Defendants abide a written agreement compensating Plaintiff for his ownership

interest in the Fullington family businesses.




05-605

4. Within a matter of days of discovering that their father's truthful testimony
would support Plaintiff in this lawsuit, Defendants Michael Fullington and Aerial
Fullington Weisman filed a Petition for "Emergency" Guardian seeking to have their father
declared incapacitated. Of course, the only "emergency" for Michael Fullington and Aerial
Fullington Weisman was that Mr. Fullington, Sr.'s truthful tegtimony would support
Plaintiff's claims in this case.
| 5. On June 23, 2006, Plaintiff served a Notice of Deposition to take the
deposition of J. Richard Fullington, Sr.

6. Mr. Fullington's attorney, Timothy Durant, did not object to the deposition
going forward and, in fact, made arrangements for the deposition to take place at his office.
Counsel for Michael L. Fullington and Aerial Fullington, however, on June 28, 2006, filed
a Motion for Protective Order citing the guardianship proceedings as the reason to preclude
Plaintiff from obtaining J. Richard Fullington Sr.'s honest testimony at a deposition.

7. On June 29, 2006, Honorable Court granted the Motion to Quash without
providing Plaintiff with an opportunity to respond to the Motion for a Protective Order.
Plaintiff believes the Petition for Emergency Guardianship was motivated by Michael
Fullington and Aerial Fullington Weisman's desire to stop J. Richard Fullington Sr. from
testifying because such testimony would be helpful to Plaintiff's case.

8. There was no legitimate basis to further preclude the deposition of J.
Richard Fullington, Sr. even in light of the guardianship proceedings, as there is no
allegation even in the guardianship proceedings that J. Richard Fullington, Sr. is

incompetent to testify.
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9. The inability to depose J. Richard Fullington, Sr. is severely prejudicing
Plaintiff's case and will make it impossible for Plaintiff to have a fair trial in this matter.
10.  J. Richard Fullington, Sr. has never objected to his deposition being taken

and the other Defendants certainly will not be prejudiced by his deposition occurring.

WHEREFORE, Plaintiff respectfully requests this Honorable Court to enter an

Order allowing the deposition of J. Richard Fullington, Sr. at the earliest possible time.

Respectfully submitted,

MERCHANT, MOORHEAD & KAY, LLC

William J. Moorhead, Esquire
PA LD. #52761

Attorney for Plaintiff,

J. Richard Fullington, Jr.

603 Washington Rd.
Suite 500
Pittsburgh, PA 15228

(412) 942-0770




CERTIFICATE OF SERVICE

ot

I hereby certify that on this /5/ day of A/‘/‘“? v {/ , 2006, the

within Notice of Deposition was served on Defendant via United States Mail, First Class,

Postage Prepaid as set forth below:

Paul H. Titus, Esquire

Schnader, Harrison, Segal & Lewis, LLP
2700 Fifth Avenue Place

120 Fifth Avenue

Pittsburgh, PA 15222

Timothy Durant, Esquire
201 North Second St.
Clearfield, PA 16830

MERCHANT, MOORHEAD & KAY, LLC

Wi PNl rbich.

William J. Moorhead, Esquire
! PALD. #52761
| Attorney for Plaintiff,
\ J. Richard Fullington, Jr.

1 603 Washington Rd.
: Suite 500
Pittsburgh, PA 15228

(412) 942-0770



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY
PENNSYLVANIA

J. RICHARD FULLINGTON, JR.,
CIVIL ACTION - LAW

Plaintiff,
v. No. 05-605
FULLINGTON AUTO BUS COMPANY;
FULLINGTON GMC SALES, INC.;
FULLINGTON REAL ESTATE
COMPANY: J. RICHARD
FULLINGTON, SR.;

MICHAEL L. FULLINGTON; and
AERIAL FULLINGTON WEISMAN,

e N’ N N N N N N N N’ N’ N N N N

Defendants.

ORDER OF COURT

AND NOW, to-wit, this day of , 2006, it

is hereby ORDERED, ADJUDGED and DECREED that J. Richard Fullington, Sr.'s
deposition shall take place at a time mutually convenient with the parties, but in no event,
later than September 15, 2006.

BY THE COURT
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA

CIVIL ACTION - LAW

FILED

J. RICHARD FULLINGTON, JR., No. 05-565 JAN 08 07‘@; .
mz Ol r :
Plaintiff, Prothonotary/Giok oy courss
TYPE OF PLEADING: U lie o
V. - ~ m"“k

FULLINGTON AUTO BUS COMPANY; MOTION TO SCHEDULE STATUS

FULLINGTON GMC SALES, INC.; CONFERENCE

FULLINGTON REAL ESTATE

COMPANY; J. RICHARD
FULLINGTON, SR.;

MICHAEL L. FULLINGTON; and
AERIAL FULLINGTON WEISMAN,

Defendants. FILED ON BEHALF OF:
Defendants, Fullington Auto Bus Company,
Fullington GMC Sales, Inc., Fullington
Real Estate Company, Michael L.
Fullington and Aerial Fullington Weisman

COUNSEL OF RECORD FOR THESE
PARTIES:

Paul H. Titus
Pa. Id. No. 01399 |
Judith F. Olson }
Pa. Id. No. 37476 ;
SCHNADER HARRISON SEGAL & |
LEWIS LLP

2700 Fifth Avenue Place |
120 Fifth Avenue |
Pittsburgh, PA 15222

(412) 577-5200 (Telephone)

(412) 765-3858 (Facsimile)
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

J. RICHARD FULLINGTON, JR.,
Plaintiff,
No. 05-565

V.

FULLINGTON AUTO BUS COMPANY
etal.,

R i o I

Defendants.

MOTION TO SCHEDULE STATUS CONFERENCE

1. Plaintiff filed a Complaint on April 20, 2005.

2. Defendants filed an Emergency Motion to Strike Portions of Prayer for Relief
from Count Six of Complaint and to Bar Conveyance of Property which this Honorable Court
heard on August 23, 2005 and granted the requested relief on September 9, 2005.

3. Defendants filed an Answer, New Matter, and Counterclaims on February 9,
200s.

4. Plaintiff filed Preliminary Objections to Defendants’ New Matter and Counter
Claims which this Honorable Court denied on April 27, 2006, thereby closing the pleadings.

5. Plaintiff has served interrogatories and requests for production of documents on
Defendants. Defendants have answered the interrogatories and produced all documents
requested by Plaintiff.

6. Defendants do not require any discovery.

7. Therefore, Defendants’ respectfully request that this Honorable Court schedule a
Status Conference in order to establish dates so that this case can be ready for trial during the

next term of the Court.

PTDATA 304919_1



ot .

WHEREFORE, Defendants respectfully request that this Honorable Court schedule a

Status Conference at the convenience of the Court.

January §, 2007

Respectfully submitted,

il g

Paul H. Titus (Pa. LD. No. 01399)

Judith F. Olson (Pa. .D. No. 37476)
Schnader Harrison Segal & Lewis LLP
2700 Fifth Avenue Place

120 Fifth Avenue

Pittsburgh, PA 15222

(412) 577-5200 (Telephone)

(412) 765-3858 (Facsimile)

Filed on behalf of Defendants

Fullington Auto Bus Company,
Fullington GMC Sales, Inc., Fullington
Real Estate Company, Michael L.
Fullington and Aerial Fullington Weisman

3 PTDATA 304919_1



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

J. RICHARD FULLINGTON, JR., )
)
Plaintiff, )
5 )
| v. ) No. 05-565
)
FULLINGTON AUTO BUS COMPANY )
et al., )
)
Defendants. )
ORDER
AND NOW, this [© day of ‘j AN , 2007, upon consideration of Defendants’

Motion to Schedule a Status Conference, it is hereby ORDERED, ADJUDGED and DECREED
that said Motion is GRANTED. It is further ORDERED that a Status Conference will be held on
Ao dayof Aw\ooxq) 2007 at 9.3 A M.

By the Court:

rable Fredric J. Ammerman

ILED s #tky

215 ¢m Thus
IN1T2 &
William A. Shaw
Prothonotary/Clerk of Courts

4 PTDATA 304919 1



DATE:" I\'O7

L You are responsible for serving all appropriate parties.

The Prothonotay's office has provided service to the following parties:;
ARG

F ‘ LED _-____Plr—.intjf{(s) Plaintiff(s) Attorney ——— Other

Defendant(s) ____Defendant(s) Attorney

JAN ]-]- zuu.l ____Spcciallnstmctions:

William A. Shaw
Pro'monotary/Clerk of Courts



| CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of MOTION TO SCHEDULE STATUS
CONFERENCE was served upon the following counsel of record by facsimile and first-class

mail, postage prepaid, this 5th day of January, 2007:

William J. Moorhead, Esquire
Merchant, Moorhead & Kay, LLC
603 Washington Road
Pittsburgh, PA 15228
Fax: 412-942-0774

Timothy E. Durant, Esquire
201 North Second Street
Clearfield, PA 16830
Fax: 814-765-9596

VD

“Paul H. Titus

5 PTDATA 304919 _1
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‘James M. Green{ield

DALE ekl P oo 0

Keith M. Pemrick
Brian M. Spaid 814/ 4322181
i WOODARD K i/ 45500
Joseph H.Keebler, Jr. LAW FIRM :
Raymond S. Woodard
{Of Counsel)
%{léh L Ml?ntgomer\;,.]r. : M@ :

ounse, maik: pemrickla nlinenet
Robert M. Dale ew:]asir: ww(iv.clalewzsgdarfcr;?n

(1905-1983)

September 6, 2005 Q&CE AT Fry
William A. Shaw, Sr., Prothonotary &P o 8 2”05
Clearfield County Courthouse ouny
. ? -
230 East Market Street " %ggw‘smmcﬁw
Clearfield, PA 16830 ‘ ‘

Re: ] Richard Fullington, Jr. v. Fullington Auto Bus Company, et al. |
Clearfield County No. 05-565 C.D.

Dear Mr. Shaw:

Enclosed please find Plaintiff’s Memorandum of Law in Opposition to Emergency
Motion for filing in the above referenced matter. I have also enclosed an extra copy of the
cover sheet for the Memorandum. Please fill the time and date of filing on the extra copy
of the cover sheet and return it to me in the envelope I have enclosed for your

convenience.
Sincerely yours,
DALE WOODARD LAW FIRM
[§
By /.%7653:3 M\.
KMP/cnb Keith M. Pemrick

Enclosure: Memorandum

cc (w.enclosure):
Paul H. Titus, Esq.
Timothy E. Durant, Esq.
David S. Meholick, Court Admin. (via Facsimile)
(814) 765-7649



J. RICHARD FULLINGTON, JR., IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PENNSYLVANIA
Plaintiff,
[ \'2 Civil Action — Law
FULLINGTON AUTO BUS COMPANY;
‘ FULLINGTON GMC SALES, INC;
FULLINGTON REAL ESTATE
COMPANY; J. RICHARD
FULLINGTON, SR.;
MICHAEL L. FULLINGTON; and
AERIAL FULLINGTON WEISMAN,

Number 05 - 565 C.D.

Defendants.
Type of Pleading:
Plaintiff’s Memorandum of Law
in Opposition to Emergency Motion
N Filed on Behalf of:
p ] ; Wit “’M . .
ﬁEﬁEﬁ%u Plaintiff
. EP08E
v : Counsel of Record for this Party:
C GOANRE ADMINISTRATOR'S Keith M. Pemrick
) QFFCE Supreme Court I.D. No. 30322
DALE WOODARD LAW FIRM
1030 Liberty Street

Franklin, Pennsylvania 16323
Telephone: (814) 432-2181
Facsimile: (814)437-3212

S’ N’ N N N S N N N N N N N N N S N N N N N N N N N N N N N N N N
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J. RICHARD FULLINGTON, JR., IN THE COURT OF COMMON PLEAS QF
CLEARFIELD COUNTY, PENNSYLVANIA
Plaintiff,
V. Civil Action — Law

FULLINGTON AUTO BUS COMPANY;
FULLINGTON GMC SALES, INC.;
FULLINGTON REAL ESTATE
COMPANY; J. RICHARD
FULLINGTON, SR.;

MICHAEL L. FULLINGTON; and
AERJAL FULLINGTON WEISMAN,

Number 05 - 565 C.D.

N N N N N S e N N N N N N e N

Defendants.

PLAINTIFF’S MEMORANDUM OF LAW
IN OPPOSITION TO EMERGENCY MOTION

1. Facts

Defendants’ Emergency Motion to Strike Portions of Prayer for Relief from Count Six of
Complaint and to Bar conveyance of Property (“Emergency Motion™) essentially seeks to have
the Court strike Count Six of plaintiff’s Complaint. In Count Four of his Complaint (the
allegations of which are incorporated by reference in Count Six), the plaintiff alleged, inter alia,
that:

. On October 7, 2002, the plaintiff executed a Limited Power of Attorney (“the
Power of Attorney”) in favor of his brother, Michael L. Fullington.

N Michael L. Fullington had a statutory and fiduciary duty to exercise the powers

granted by the Power of Attorney only for the benefit of the plaintiff.




. Michael L. Fullington and Aerial Fullington Weisman incorporated Fullington
Real Estate on August 13, 2003, for the purpose of creating an entity into which title for real
estate which was co-owned by the plaintiff and his wife (“the real estate”) could be transferred.

. On August 26, 2003, the day before the Power of Attorney expired, Michael L.
Fullington, with the knowledge of Aerial Fullington Weisman, executed two (2) deeds on behalf
of the plaintiff, transferring title to real estate owned by the plaintiff and his wife to Fullington
Real Estate.

. Loretta Fullington signed the aforesaid deeds without questioning their purpose or
the intent of Michael L. Fullington and Aerial Fullington Weisman.

. The transfers of real estate were not made for the benefit of the plaintiff, but, to
the contrary, they were made in furtherance of a conspiracy between the plaintiff’s brother and
sister to benefit their company, Fullington Real Estate.

. Fullington Real Estate subsequently sold a three acre parcel of what is known as
the Pentz property for $300,000.00.

. Fullington Real Estate subsequently sold the other parcel for $52,000.00.

. The plaintiff did not receive any portion of the proceeds of the sale of the real
estate, nor was he credited with any portion of the sales prices against debt which he allegedly
owes to Fullington GMC Sales, Inc. or Fullington Auto Bus Company.

In Count Six, the plaintiff alleged that Fullington Real Estate paid no consideration to

him for the properties which were transferred, and he seeks an accounting for the proceeds of the




i

sale of the property, and the entry of an Order requiring Fullington Real Estate to reconvey title
to the unsold properties to himself and Loretta Fullington.

Evidence produced at the hearing on defendants’ Emergency Motion included the
following:

. On October 7, 2002, the plaintiff executed a Power of Attorney in favor of his
brother, Michael L. Fullington.

. The Power of Attorney was executed so that Michael L. Fullington would have
the ability to manage and safeguard the plaintiff’s financial interests while he was personally
unable to do so.

. Although the Power of Attorney was initially drafted to be of indefinite duration,
the plaintiff modified it so that it would expire on August 27, 2003.

. Fullington Real Estate Company was created by Michael L. Fullington and Aerial
Fullington Weisman as a “shell company” into which real estate could be transferred.

. During the relevant period of time, neither Michael L. Fullington nor Aerial
Fullington Weisman were shareholders in Fullington Auto Bus Company or Fullington GMC
Sales, Inc.

. On August 26, 2003, the day before the Power of Attorney expired, Michael L.
Fullington used the Power of Attorney to transfer the plaintiff’s interest in several parcels of real
estate, including a 37 acre tract known as the “Pentz property”.

. A portion of the Pentz property was subsequently sold by Fullington Real Estate

for $271,250.00.




. Michael L. Fullington used the Power of Attorney without the plaintiff’s
knowledge, and the plaintiff would not have consented to the transfer of the real estate if he had
known it was occurring.

. The plaintiff did not receive any portion of the proceeds of sale, and was not
credited with any portion of the proceeds against debt he allegedly owes to Fullington Auto Bus
Company.

. The remaining Pentz property acreage is worth $145,000.00-$185,500.00
2. Argument

The Power of Attorney is subject to 20 Pa. C.S.A. 5601 which provides, inter alia, that:

(e) Fiduciary relationship.— An agent acting under a power of
attorney has a fiduciary relationship with the principal. In the
absence of a specific provision to the contrary in the power of
attorney, the fiduciary relationship includes the duty to:
(1) Exercise the powers for the benefit of the principal.
(2) Keep separate the assets of the principal from those of an agent.

(3) Exercise reasonable caution and prudence.

(4) Keep a full and accurate record of all actions, receipts and disbursements
on behalf of the principal.

20 Pa. C.S.A. 5601(e).
In addition, it has been noted that:

As an attorney-in-fact, a person is the principal’s agent. As an
agent, such person is a fiduciary with respect to the principal. The
duty of an agent to the principal is one of loyalty in all matters
affecting the subject of the agency, and the agent must act with the




utmost good faith in the furtherance and advancement of the
interests of the principal.

29 Standard Pennsylvania Practice 2d §143:6.

Regardless of the defendants’ allegations regarding the plaintiff’s allegedly improper
conduct, the plaintiff has pled a viable claim in Count Six of his Complaint. Michael L.
Fullington breached his statutory and fiduciary duties to use the Power of Attorney solely for the
benefit of the plaintiff. To the contrary, Michael L. Fullington used the Power of Attorney to
benefit Fullington Real Estate, and the defendants now proposed to sell the Pentz properties in
order to benefit Fullington Auto Bus Company. Clearly, the conveyance of the properties did not
benefit the plaintiff, and he is entitled to an accounting of the proceeds of the sale (and/or the
prospective sale), and either a reconveyance of the property or money damages to compensate
him for his loss.

3. Conclusion

For the reasons hereinbefore set forth and for the reasons set forth in plaintiff’s
Memorandum in Opposition to Emergency Motion to Strike filed on or about August 2, 2005, it
is respectfully submitted that the Court should deny the relief requested in defendants’
Emergency Motion. In the alternative, it is respectfully submitted that the Court should enter an
Order requiring the defendants to escrow funds from the proceeds of sale of the property in an

amount at Jeast equal to the value of the remaining Pentz properties as opined by their expert.

DALE WOODARD LAW FIRM

By /X—/d;dfiw QMNJ—’

Attorneys for Plaintiff




CERTIFICATE OF SERVICE

I, Keith M. Pemrick, Esquire, hereby certify that true and correct copies of the
foregoing Memorandﬁm of Law in Opposition to Emergency Motion have been served via
facsimile and U.S. first-class mail, postage prepaid, this 6th day of September, 2005, to counsel
of record, as follows:

Paul H. Titus, Esquire

Schnader Harrison Segal & Lewis, LLP
Fifth Avenue Place, Suite 2700
Pittsburgh, PA 15222-3001

(412) 765-3858 (Facsimile)

Timothy E. Durant, Esquire
201 North Second Street
Clearfield, PA 16830

(814) 765-9596 (Facsimile)

Keith M. Pemrick

— | —



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA

CIVIL ACTION - LAW

J. RICHARD FULLINGTON, JR., No. 05-565
Plaintiff,
TYPE OF PLEADING:
Vs. MOTION TO RELEASE FUNDS FROM
ESCROW PURSUANT TO
FULLINGTON AUTO BUS SETTLEMENT

COMPANY, et al.,

Defendants. FILED ON BEHALF OF:
Defendants, Fullington Auto Bus Company,
Fullington GMC Sales, Inc., Fullington Real
Estate Company, Michael L. Fullington, and
Aerial Fullington Weisman

COUNSEL OF RECORD FOR THESE
PARTIES:

Paul H. Titus

Pa. Id. No. 01399

Judith F. Olson

Pa. Id. No. 37476

SCHNADER HARRISON SEGAL &
LEWIS LLP

2700 Fifth Avenue Place, 120 Fifth Avenue
Pittsburgh, PA 15222

(412) 577-5200 (Telephone)

(412) 765-3858 (Facsimile)

February _ |22, , 2007

0

FILED
FEB 13 -

William A. Shaw
Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
‘ PENNSYLVANIA
CIVIL DIVISION

J. RICHARD FULLINGTON, JR.,

Plaintiff,

FULLINGTON AUTO BUS COMPANY,

)

)

)

)

vs. ) No. 05-565-CD

)

)

et al., )
)

Defendants.

.
¥

MOTION TO RELEASE FUNDS FROM ESCROW PURSUANT TO
SETTLEMENT

NOW COME the Defendants, Fullington Auto Bus Company, Fullington GMC
Sales, Inc., Fullington Real Estate Company, Michael L. Fullington and Aerial Fullington
Weisman, by and through their undersigned counsel, and hereby file this Motion to
Release Funds From Escrow Pursuant to Settlement, and in support thereof, state as
follows:

1. On September 7, 2005, this Honorable Court entered an Order following
an evidentiary hearing on Defendants” Emergency Motion to Strike Portions of Prayer for
Relief from Count VI of Complaint and to Bar Conveyance of Property, in which the
Court ruled, inter alia:

The Defendants, through Defense Counsel, are directed to maintain
in an escrow the amount of $145,000.00 from the proceeds to be
obtained from the sale in question. This amount equals the
appraised value of the premises described as Parcel 31. The
escrow funds shall not be released without order of the Court, and

are being held relative [to] any claim the Plaintiff may make for
damages concerning the said Parcel 31.



See Order of September 7, 2005, 9 4.

2. In accordance with the Court’s Order, the Defendants placed $145,000.00
in an escrow account which has been continuously maintained since September 2005.

3. All parties to this action have now reached an agreement to settle this case
in its entirety. Pursuant to a Settlement Agreement to be executed by the parties, this
action (including the Counterclaims filed by the Defendants) will be settled and
discontinued with prejudice once the Agreement is executed.

4, In light of the settlement of this case, the Defendants respectfully request
that this Honorable Court enter an Order releasing the funds currently held in escrow
pursuant to this Court’s September 7, 2005 Order.

5. Plaintiff’s counsel has been consulted about this Motion and he consents
to the entry of the proposed Order attached hereto.

WHEREFORE, Defendants, Fullington Auto Bus Company, Fullington GMC
Sales, Inc., Flfllington Real Estate Company, Michael L. Fullington and Aerial Fullington
Weisman respectfully request that this Honorable Court grant their Motion to Release
Funds Pursuant to Settlement and enter an Order directing that the funds in the amount of
$145,000.00 currently held in an escrow account by the Defendants pursuant to this

Court’s September 7, 2005 Order be released.



Date: February 42,2007 Respectfully submitted,

SCHNADER HARRISON SEGAL & LEWIS LLP

By A‘uf/p H'//A/EA

Paul H. Titus

Pa. Id. No. 01399
Judith F. Olson
Pa. Id. No. 37476

2700 Fifth Avenue Place
120 Fifth Avenue
Pittsburgh, PA 15222

(412) 577-5200 (Telephone)
(412) 765-3858 (Facsimile)

Counsel for Defendants, Fullington Auto Bus
Company,Fullington GMC Sales Inc., Fullington
Real Estate Company, Michael L. Fullington and
Aerial Fullington Weisman



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion to Release
Funds From Escrow Pursuant to Settlement was served upon the following counsel of

record by electronic mail this _/ 2#day of February, 2007:

William J. Moorhead, Esquire
MERCHANT MOORHEAD & KAY
603 Washington Road, Suite 500
Pittsburgh, PA 15228

/OMOA,/%«




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA
CIVIL DIVISION

J. RICHARD FULLINGTON, JR., )
)

Plaintiff, )

)

vs. ) No. 05-565-CD

)

FULLINGTON AUTO BUS COMPANY, )
et al., )
Defendants. )

. ORDER OF COURT

AND NOW, to-wit, this L day of February, 2007, upon consideration of
the Motion to Release Funds From Escrow Pursuant to Settlement, it is hereby
ORDERED, ADJUDGED and DECREED that said Motion be and hereby is GRANTED.
It is further ORDERED that the funds in the amount of $145,000.00 currently held in an
escrow account by the Defendants pursuant to this Court’s Order of September 7, 2005

shall be released forthwith by the bank holding said funds.

BY THE COURT,

Frederic J. Ammérman
esident Judge

FILED( )

FB 14 2007

Hl?w

William A. Shaw
Prothonotary/Clerk of Courts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA
CIVIL DIVISION

J. RICHARD FULLINGTON, JR.,

Plaintiff,

FULLINGTON AUTO BUS COMPANY,

)

)

)

)

vs. ) No. 05-565-CD

)

)

etal, )
)

Defendants.

PRAECIPE TO SETTLE AND DISCONTINUE ACTION

TO: Prothonotary of the Court of Common Pleas of Clearfield County,
Pennsylvania

Kindly mark the above-captioned case, including all counterclaims, settled and
discontinued with prejudice.

MERCHANT MOORHEAD & KAY SCHNADER HARRISON SEGAL &

LEWISLLP
Phwvkel2-., Lt e
W1111amJ oorhead Paul H. Titus
Pa. Id. No. 52761 Pa.Id. No. 01399

603 Washington Road, Suite 500 2700 Fifth Avenue Place, 120 Fifth Avenue
Pittsburgh, PA 15228 Pittsburgh, PA 15229

(412) 942-0770 (Telephone) (412) 577-5200 (Telephone)

(412) 942-0774 (Facsimile) (412) 765-3858 (Facsimile)

Counsel for Plaintiff, Counsel for Defendants,

J. Richard Fullington, Jr. Fullington Auto Bus Company, Fullington
GMC Sales, Inc., Fullington Real Estate
Company, Michael L. Fullington, Aerial

- : +
Fullington Weisman F‘LED CC’j’S C/ Cfs{;

3 SOM

Mooy heaol™+

Titus
wiliam A, Sta Copy b </ A

Prothonotary/ /Clerk of Courts
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IN THE COURT OF COMMON PLEAS OF ~ @/6
CLEARFIELD COUNTY, PENNSYLVANIA N % .
_ R
CIVIL DIVISION J/»

J. Richard Fullington Jr.

Vs. No. 2005-00565-CD
Fullington Auto Bus Company
Fullington GMC Sales, Inc.
Fullington Real Estate Company
J. Richard Fullington Sr.
Michael L. Fullington
Aerial Fullington Weisman

CERTIFICATE OF DISCONTINUATION

Commonwealth of PA
County of Clearfield

I, William A. Shaw, Prothonotary of the Court of Common Pleas in and for the County
and Commonwealth aforesaid do hereby certify that the above case was on February 14,
2007, marked:

Settled and discontinued with prejudice

Record costs in the sum of $85.00 have been paid in full by Keith M. Pemrick .

IN WITNESS WHEREQOF, I have hereunto affixed my hand and seal of this Court at
Clearfield, Clearfield County, Pennsylvania this 14th day of February A.D. 2007.

(ot L

William A. Shaw, Prothonotary




