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Clearfield County Office of the Prothonotary and Clerk of Courts

o~ William A, Shaw Jacki Kendrick Bonnje Hudson David S. Ammerman
! .4 Prothonotary/Clerk of Courts  Deputy Prothonotary/Clerk of Courts  Administrative Assistant  Solicitor

PO Box 549, Clearfield, PA 16830 = Phone: (814) 765-2641 Ext. 1330 = Fax: (814) 765-7659 = www.clearfieldco.org

March 9, 2010

- Superior Court of Pennsylvania
Office of the Prothonotary
600 Grant Building
Pittsburgh, PA 15219

RE: Gary L. Berkley

Vs
Harry J. Shive and Dorothy L. Shive, Daniel A. Shive
and Colleen J. Shive, Patrick L. Shive and Jo Ellen Shive
No. 05-582-CD

Superior Court No. 160 WDA 2010

Dear Prothonotary:

Enclosed you will find the above referenced complete record appealed
to your office. Please also find enclosed two transcripts.

Sincerely,

(A),:U'a 2% _
F' L? William A. Shaw
rﬁg&é 9’4’ Prothonotary

§ William A. Shaw
gr*cjxﬁ\onétary/mem of Courts




CERTIFICATE AND TRANSMITTAL OF RECORD UNDER PENNSYLVANIA
RULE OF APPELLATE PROCEDURE 1931(C)

To the Prothonotary of the Appellate Court to which the within matter has been appealed:

THE UNDERSIGNED, Clerk (or Prothonotary) of the court of Common Pleas of
Clearfield County, the said Court being a court of record, does hereby certify that
annexed hereto is a true and correct copy of the whole and entire record, including an
opinion of the Court as required by Pa. R.A.P. 1925, the original papers and exhibits, if
any, on file, the transcript of the proceeding, if any, and the docket entries in the
following matter:

05-582-CD

Gary L. Berkley
VS.
Harry J. Shive and Dorothy L. Shive, Daniel A. Shive
and Colleen J. Shive, Patrick L. Shive and Jo Ellen Shive

In compliance with Pa. R.A.P. 1931 (c).

The documents compromising the record have been numbered from No. 1 to No.
9 , and attached hereto as Exhibit A is a list of the documents
correspondingly numbered and identified with reasonable definiteness, including with
respect to each document, the number of pages compromising the document,

The date on which the record had been transmitted to the Appellate Court is

Macch &, Lowo.

Prothonotary/Clerk of ©5urts

(seal)



Date: 3/9/2010 Clearfield County Court of Common Pleas User: BHUDSON
Time: 02:32 PM ROA Report
Page 10f 3 Case: 2005-00582-CD

Current Judge: Fredric Joseph Ammerman
Gary L. Berkley vs. Harry J. Shive, et al

Civil Other

Jate Judge

4/22/2005 New Case Filed. No Judge
Filing: Quiet Title Action Paid by: Caldwell & Kearns Receipt number: No Judge
1899916 Dated: 04/22/2005 Amount: $95.00 (Check) 3 Cert. to Atty.

5/4/2005 Praecipe to Attach Exhibits "A", "B", "C" and "D" To Complaint. filed by s/  No Judge
Brett M. Woodburn, Esquire. No CC

5/16/2005 Preliminary Objections to Plaintiff's Complaint, filed by s/ F. Cortez Bell, Ill, No Judge

Esquire. 5CC to Atty

Praecipe For Entry of Appearance, filed on behalf of Defendants Harry J.  No Judge
Shive and Dorothy L. Shive, by s/ F. Cortez Bell, Ill, Esquire. 1CC to Atty

5/20/2005 Affidavit Pursuant To Pennsylvania Rule of Civil Rule Procedure 1066, filed No Judge
by s/ Brett M. Woodburn, Esquire. 2CC atty Woodburn

3/22/2005 Praecipe To Withdraw Affidavit, filed by s/ Brett M. Woodburn, Esquire. Fredric Joseph Ammerman
2CC Atty

Order, this 21st day of June, 2005, it is ordered as follows: (see original).  Fredric Joseph Ammerman
/s Fredric J. Ammerman, Pres. Judge. 2CC atty. Woodburn

7/14/2005 Order, filed. 2 cert. to Atty. Bell w/memo Fredric Joseph Ammerman
NOW, this 13th day of July, 2005. Re: Argument has been scheduled for
the 12th day of August.

7/18/2005 Certificate of Service, July 18, 2005, Copy of Scheduling Order dated July ~ Fredric Joseph Ammerman
13, 2005 served upon Brett M. Woodburn, Esq. Filed By F. Cortez Bell, 111,
Esq. No CC.

7/28/2005 Amended Complaint Upon an Action To Quiet Title, Filed by s/ Brett M. Fredric Joseph Ammerman
Woodburn, Esquire. No CC

9/2/2005 Praecipe To Substitute Verification, filed by s/ Brett M. Woodburn, Esquire. Fredric Joseph Ammerman
No CC '

10/10/2005 Acceptance of Service, filed. |, F. Cortez Bell Il, Esquire, do hereby accept Fredric Joseph Ammerman
service of and acknowledge receipt of a filed copy of the Amended
Compilaint in the above captioned case on behalf of each of the Defendants
set forth inthe caption above, filed by s/ F. Cortez Bell Ill Esq. 3CC atty

Bell

11/9/2005 Answer, New Matter and Counterclaim, filed by s/ F. Cortez Bell Esq. 2CC Fredric Joseph Ammerman
Atty Bell.

2/8/2006 Reply to New Matter and Counterclaim, filed by s/ Brett M. Woodburn Esg.  Fredric Joseph Ammerman
No CC.

7/127/20086 Plaintiff's Motion to Compel Discovery, filed by s/ Brett M. Woodburn Esq.  Fredric Joseph Ammerman
2CC Atty.

7/131/2006 Order, NOW, this 28th day of July, 2006, upon consideration of Plaintiffs  Fredric Joseph Ammerman

Motion to Compel Answers to Discovery, said Motion is Granted, Defs. are
ordered to answer the Plaintiff's First Set of Interrogatories and First
Request for Production of Documents in full, within 30 days of the date of
this Order, or suffer sanctions. By The Court, /s/ Fredric J. Ammerman,
Pres. Judge. 2CC Atty. Woodburn

10/27/2008 Plaintiff's Motion to Compel Discovery, filed by s/ Karen W. Miller, Esquire. Fredric Joseph Ammerman
1CC Atty. Miller

1G/29/2008 Order, this 28th day of Oct., 2008, plaintiff's Motion to Compel Answers to  Fredric Joseph Ammerman
Discovery is GRANTED. By The Court, /s/ Fredric J. Ammerman, Pres.
Judge. 1CC to Atty.



Jate: 3/9/2010 Clearfield County Court of Common Pleas User: BHUDSON
lime: 02:32 PM ROA Report
Jage 2 of 3 Case: 2005-00582-CD

Current Judge: Fredric Joseph Ammerman
Gary L. Berkley vs. Harry J. Shive, et al

Civil Other

Jate Judge

11/25/2008 Certificate of Service, filed. This November 25, 2008 a copy of the Fredric Joseph Ammerman
foregoing Answer to Request for Production of Documents upon Mr. Brett
M. Woodburn Esq. by United States Postal Service Express Mail, filed by s/
F. Cortez Bell lll Esq. 2CC Atty Bell

Certificate of Service, filed. This November 25, 2008 a copy of the Fredric Joseph Ammerman
foregoing Answer to Interrogatories upon Mr. Brett M. Woodburn Esq by
United State Postal Service Express Mail, filed by s/ F. Cortez Bell Il Esq.

2CC Atty Bell

3/20/2009 Certificate of Readiness for Non-Jury Trial, filed by s/ Brett M. Woodburn,  Fredric Joseph Ammerman
Esquire. 2CC Atty. Woodburn

3/23/2009 Order, this 23rd day of March, 2009, a pre-trial conference shall be held Fredric Joseph Ammerman

April 24, 2009 at 1:30 p.m. in Judges Chambers. By The Court, /s/ Fredric
J. Ammerman, Pres. Judge. Cc to Attys: Woodburn & Bell w/form

$¥16/2009 Motion For Continuance, filed by s/ Gary L. Berkley, Plaintiff. 2CC Atty. Fredric Joseph Ammerman

41712009 Order, this 16th day of April, 2009, upon consideration of the within Motion  Fredric Joseph Ammerman
of Plaintiff, Gary L. Berkley, it is Ordered that the matter is continued until
the 22nd day of July, 2009, at 1:30 p.m. in Judges Chambers. By the
Court, /s/ Fredric J. Ammerman, Pres. Judge. 2CC Atty. Wood

420/2009 Motion For Continuance, filed by s/ Brett M. Woodburn, Esquire. 2CC Atty. Fredric Joseph Ammerman
Woodburn
1/21/2009 Order of Court, AND NOW, this 21st day of April 2009, upon consideration Fredric Joseph Ammerman

of the within Motion to Plaintiff, it is hereby Ordered that the
above-referenced matter is continued until Wednesday the 22nd day of July
2009 at 1:30 pm in Courtroom No. 1. BY THE COURT: /s/ Fredric J.
Ammerman, P. Judge. 2CC Atty.

7123/2009 Order, this 23rd day of July, 2009, a Civil Bench Trial is scheduled forthe  Fredric Joseph Ammerman
29th day of Oct., 2009 at 9:00 a.m. in Courtroom 1. By the Court, /s/
Fredric J. Ammerman, Pres. Judge. 2CC Attys: Woodburn, Bell

10/28/2009 Answer to New Matter to Counterclaim, filed by s/ F. Cortez Bell Ill Esq. Fredric Joseph Ammerman
4CC Atty Bell.

11/2/2009 Order, AND NOW, this 29th day of October, 2008, following the completion Fredric Joseph Ammerman
of the taking of testimony in civil nonjury trial, Order that counsel have no
more than 30 days from this date to submit appropriate brief to the Court.
BY THE COURT: /s/Fredric J. Ammerman, P.J. Two CC Attorney
Woodburn Five CC Attorney Bell

11/30/2009 Transcript of Proceedings, filed. Testimony of Gary L. Thorp, held Oct. 29, Fredric Joseph Ammerman
2009 before Fredric J. Ammerman, Pres. Judge.

12/21/2009 Opinion and Order, NOW, this 21st day of Dec., 2009, consistent with the  Fredric Joseph Ammerman
Court's Opinion, it is Ordered:
1. The boundry line between the properties belonging to the parties is
determined to be the boundary set by Gary
L. Thorp, PLS, in his survey dated April 5, 2004 (revised July 30, 2004).
2. The Defendants' Counterclaim is DISMISSED.
By The Court, /s/ Fredric J. Ammerman, Pres. Judge. 1CC Attys;
Woodburn, Bell
1CC D. Mikesell; Law Library (without memo)

12/31/2009 Post-Trial Motion, RE: (Facts) filed by Atty. Woodburn 2 Cert. to Atty. Fredric Joseph Ammerman

Post-Trial Motion, RE: Undisputed Facts) filed by Atty. Woodburn 2 Cert.  Fredric Joseph Ammerman
to Atty.



Jate: 3/9/2010
Time: 02:32 PM
Page 30of 3

Clearfield County Court of Common Pleas User. BHUDSON
ROA Report
Case: 2005-00582-CD
Current Judge: Fredric Joseph Ammerman

Gary L. Berkley vs. Harry J. Shive, et al

Jate

Civil Other
Judge

1/6/2010

1/20/2010

1/21/2010

2/1/2010

2/10/2010

2/24/2010

3/0/2010

Order, this 4th day of Jan., 2010, the Plaintiff's Post-Trial Motion filed Dec. Fredric Joseph Ammerman
31, 2009 and the Post-Trial Motion in the form of a Motion to Exclude or

Strike Testimony, also filed Dec. 31, 2009 are hereby Dismissed. by The

Court, /s/ Fredric J. Ammerman, Pres. Judge. 1CC Attys: Woodburn, Bell

Filing: Appeal to High Court Paid by: Caldwell & Kearns Receipt number: Fredric Joseph Ammerman
1933070 Dated: 1/21/2010 Amount: $50.00 (Check) For: Berkley, Gary L.
(plaintiff) Cert. to Superior Court with $73.50 Check and cert. to Atty.

Request for Transcript, filed by Atty. Woodburn 1 Cert. to Atty. Fredric Joseph Ammerman
Proof of Service of Notice of Appeal, filed by Atty. Woodburn 1 Cert. to Fredric Joseph Ammerman
Atty.

Served copy of Notice of Appeal, Request for Transcript and Proof of

Service upon Atty. Bell, Judge Ammerman, T. Snyder and District C/A/

Order, this 21st day of Jan., 2010, the Court having been notified of Appeal Fredric Joseph Ammerman
to the Superior Court of PA, it is Ordered that Appellant file a concise

statement of the matters complained of on said Appeal no later than 21

days herefrom. By The Court, /s/ Fredric J. Ammerman, pres. Judge. 1CC

Attys; Woodburn, F. Bell

Appeal Docket Sheet from Superior Court, filed. Fredric Joseph Ammerman
Docket Number 160 WDA 2010

Plaintiff Appellant's Concise Statement of Matters Complained of on Fredric Joseph Ammerman
Appeal, filed by s/ Brett M. Woodburn Esg. 2CC Atty Woodburn.

Transcript of Proceedings, Civil Non-Jury Trial, held before Honorable Fredric Joseph Ammerman
President Judge Fredric J. Ammerman, October 29, 2009, filed.

March 9, 2010, Mailed Appeal to Superior Court. Fredric Joseph Ammerman
March 9, 2010, Letters, Re: Notification of mailing appeal mailed to Brett M.

Woodburn, Esq. and F. Cortez Bell, IIl, Esq. with certified copies of docket

sheet and Document listing required by Pa.R.A.P. 1931(c).

§ farebsy gerdify this 10 be & w@
g anasted copy of the oviging
statemaent filed in this case.

MAR 09 2010

&Jmlﬁy

Prothonotary/
Clerk of Coudts

Attast,




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

No. 05-582-CD

Gary L. Berkiey
Vs.
Harry J. Shive and Dorothy L. Shive,
Daniel A. Shive and Colleen J. Shive,
Patrick L. Shive and Jo Ellen Shive

ITEM DATE OF NAME OF NO. OF
NO. FILING DOCUMENT PAGES
0t 04/22/05 Quiet Title Complaint 08
02 05/04/05 Praecipe to Attach Exhibits, “A,” “B,” “C,” and “D” to Complaint 14
03 06/16/05 Preliminary Objections to Plaintiff’s Complaint 07
04 06/16/05 Praecipe for Entry of Appearance 03
05 06/20/05 | Affidavit Pursuant to Pennsylvania Rule of Civil Procedure 1066 30
06 06/22/05 Praecipe to Withdraw Affidavit 03
07 06/22/05 Order, Re: filing of an answer 01
08 07/14/05 Order, Re: Argument scheduled 02
09 07/18/05 Certificate of Service 02
10 07/28/05 Amended Complaint upon an Action to Quiet Title 31
11 09/02/05 Praecipe to Substitute Verification 03
12 10/10/05 Acceptance of Service 03
13 11/09/05 Answer, New Matter, and Counterclaim 31
14 02/08/06 Reply to New Matter and Counterclaim 10
15 07/27/06 Plaintiff’s Motion to Compel Discovery with Order filed July 31, 2006 04
16 10/27/08 Plaintiff’s Motion to Compel Discovery 03
17 10/29/08 | Order, Re: Plaintiff's Motion to Compel Answers to Discovery is Granted 02
18 11/25/08 Certificate of Service 02
19 11/25/08 Certificate of Service 02
20 03/20/09 Certificate of Readiness for Non-Jury Trial 07
21 03/23/09 Order, Re: Pre-trial conference scheduled 02
22 04/16/09 Motion for Continuance with Order filed April 17, 2009, continuing matter 05
23 04/20/09 Motion for Continuance 05
24 04/21/09 Order, Re: matter continued 0!
25 07/23/09 Order, Re: Civil Bench Trial scheduled 0t
26 10/28/09 Answer to New Matter to Counterclaim 07
27 11/02/09 Order, Re: briefs to be submitted 01
28 11/30/09 Transcript of Proceedings, Testimony of Gary L. Thorp, held October 29, 2009, before Separate
Honorable President Judge Fredric J. Ammerman Cover
29 12/21/09 Opinion and Order 15
30 12/31/09 Post-Trial Motion, Re: Facts 06
31 12/31/09 Post-Trial Motion, Re: Undisputed Facts 14
32 01/05/10 Order, Re: Post-Trial Motions Dismissed 01
33 01/20/10 | Notice of Appeal to High Court 06
34 01/20/10 Request for Transcript 01
35 01/20/10 Proof of Service of Notice of Appeal 02
36 01/21/10 Order, Re: Concise statement to be filed 0l
37 02/01/10 | Appeal Docket Sheet, 160 WDA 2010 04
38 02/10/10 Plaintiff Appellant’s Concise Statement of Matters Complained of on Appeal. 04
39 02/24/10 Transcript of Proceedings, Civil Non-Jury Trial, held before Honorable President Judge Separate

Fredric J. Ammerman, October 29, 2009

Cover




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
No. 05-582-CD

Gary L. Berkley
Vs.
Harry J. Shive and Dorothy L. Shive,
Daniel A. Shive and Colleen J. Shive,
Patrick L. Shive and Jo Ellen Shive

ITEM DATE OF NAME OF NO. OF
NO. FILING DOCUMENT PAGES
40 03/09/10 Letters, Re: Notification of mailing appeal mailed to Brett M. Woodbum, Esq. and F. 0§

Cortez Bell, 111, Esq. with certified copies of docket sheet and Document listing required
by Pa.R.A.P. 1931(c)




IN THE COURT OF COMMON PLEAS o
CLEARFIELD COUNTY, PENNSYLVANIA

Gary L. Berkley

Vs. Case No. 2005-00582-CD
Harry J. Shive, Dorothy L. Shive,

Daniel A. Shive, Colleen J. Shive,
Patrick L. Shive, Jo Ellen Shive

CERTIFICATE OF CONTENTS

NOW, this 9th day of March, 2010, the undersigned, Prothonotary or Deputy
Prothonotary of the Court of Common Pleas of Clearfield County, Pennsylvania, the said Court
of record, does hereby certify that attached is the original record of the case currently on Appeal.

An additional copy of this Certificate is enclosed with the original hereof and the Clerk or
Prothonotary of the Superior Court is hereby directed to acknowledge receipt of the Appeal
Record by executing such copy at the place indicated by forthwith returning the same to this

Court. (
By: ’\-)AM»«%-W
William A. Shaw, ProthonoTaw
Record, Etc. Received: Date: j // O ,// [

L /]U;me/c

(Signature & Title)

FILED
Mﬁ?%’i%ﬁ”

William A. Shaw @
Prothonotary/Clerk of Courtg
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Appeal f)ocket Sheet
Docket Number: 160 WDA 2010
Page 1 of 4

January 28, 2010

[ §

Sz~

superior Court of Pennsylvania

1008 -

Secure

CAPTION

Gary L. Berkley
Appellant
V.
Harry J. Shive and Dorothy L. Shive, husband and Wife, Daniel A.
Shive, and Jo Ellen Shive, husband and wife

CASE INFORMATION

Shive and Colleen J. Shive, husband and Wife, Patrick L.

: %ﬁ

Initiating Document: Notice of Appeal A
Case Status: Active i'-EB 01 2010
Case Processing Status:  January 27, 2010 Awaiting Original Record ""\/I 3 b[gd
» * William A, Shaw
Journal Number: Frothonotary/Clerk of Courts
Case Category: Civil Case Type(s): Quiet Title _
CONSOLIDATED CASES RELATED CASES 3

SCHEDULED EVENT

Next Event Type: Receive Docketing Statement
Next Event Type: Original Record Received

o -

Next Event Due Date: February 11, 2010
Next Event Due Date: March 22, 2010

—_— i "f

oe Y 0

COUNSEL INFO A'HQN —. {—‘
Appellant Berkley, Gary L. 1" \L_b U “
Pro Se: No Appoint Counsel Status; Represented
IFP Status: No )‘u
Attorney: Woodburn, Brett M. MAR 10 2010
Bar No: 081786
Law Firm: Caldwell & Kearns, P.C. - --TSH BT IR T T (3=
Address: 3631 N Front St ST e ._.'___. )
Harrisburg, PA 17110 w T d....,uat..&.n,ﬂ Vi
Phone No: (717) 232-7661 Fax No: (717) 232-2766
Receive Mail:  Yes
Receive EMail: No
Appellee Shive, Patrick L.
Pro Se: No Appoint Counse! Status: Represented
IFP Status: No
Attorney: Bell, F. Cortez, 1li
Bar No: 030183 7? 2 f'*
Law Firm: Clearfield County District Attorney's Office / p
Address: 318 E Locust St ((or
PO Box 1088 7 :!
Clearfield, PA 16830 fMS
Phone No: (814) 765-5537 Fax No: (814) 765-9730 {S
Receive Mail:  No t” // lpar
Receive EMail: No i

ol V4
QY



9:50 A.M. 7N
¢ N

- . Appeal bocket Sheet

Docket Number: 160 WDA 2010
Page 2 of 4

January 28, 2010

Shive, Jo Ellen

AS

Secure

COUNSEL INFORMATION

Appellee
Pro Se: No Appoint Counsel Status. Represented
IFP Status: No
Attorney: Bell, F. Cortez, Ii!
Bar No: 030183
Law Firm: Clearfield County District Attorney's Office
Address: 318 E Locust St
PO Box 1088
Clearfield, PA 16830
Phone No: (814) 765-5537

Receive Mail: No
Receive EMail: No

Fax No: (814) 765-9730

N

Superior Court of Pennsylvania

Appellee Shive, Harry J.
Pro Se: No
IFP Status: No
Attorney: Bell, F. Cortez, ili
Bar No: 030183
Law Firm:
Address: 318 E Locust St
PO Box 1088
Clearfield, PA 16830
Phone No: (814) 765-5537

Receive Mail:  No
Receive EMail: No

Appoint Counsel Status: Represented

Clearfield County District Attorney's Office

Fax No: (814) 765-9730

Appellee Shive, Dorthy L.
Pro Se: No
IFP Status: No
Attorney: Bell, F. Cortez, Il
Bar No: 030183
Law Firm:
Address: 318 E Locust St
PO Box 1088
Clearfield, PA 16830
Phone No: (814) 765-5537
Receive Mail:  Yes

Receive EMail: No

Appoint Counsel Status: Represented

Clearfield County District Attorney's Office

Fax No: (814) 765-9730




9:50 A.M. 7N\

\ y 7N
- . Appeal Docket Sheet ~ ~ superior Court of Pennsylvania
Docket Number: 160 WDA 2010
Page 3 of 4 Secure
January 28, 2010
‘ ' COUNSEL INFORMATION
Appellee Shive, Daniel A.
Pro Se: No Appoint Counsel Status: Represented
IFP Status: No
Attorney: Bell, F. Cortez, Il
Bar No: 030183
Law Firm: Clearfield County District Attorney’s Office
Address: 318 E Locust St
PO Box 1088
Clearfield, PA 16830
Phone No: (814) 765-5537 Fax No: (814) 765-9730
Receive Mail:  No
Receive EMail: No
Appellee Shive, Colieen J.
Pro Se: No Appoint Counsel Status: Represented
IFP Status: No
Attorney: Bell, F. Cortez, IlI
Bar No: 030183
Law Firm: Clearfield County District Attorney's Office
Address: 318 E Locust St
PO Box 1088
Clearfield, PA 16830
Phone No: (814) 765-5537 Fax No: (814) 765-9730
Receive Mail:  No
Receive EMail: No
FEE INFORMATION - , .
Fee Dt Fee Name Fee Amt Receipt Dt Receipt No Receipt Amt
01/27/2010 Notice of Appeal 73.50 01/27/2010 2010-SPR-W-000129 73.50
’ AGENCY/TRIAL COURT INFORMATION
Court Below: Clearfield County Court of Common Pleas
County: Clearfield Division: Clearfield County Civil Division
Order Appealed From: December 21, 2009 Judicial District: 46
Documents Received: January 27, 2010 Notice of Appeal Filed:  January 20, 2010
Order Type: Order
OTN(s):
Lower Ct Docket No(s):2005-582-CD
Lower Ct Judge(s): Ammerman,
Fredric J.
President
Judge
ORIGINAL RECORD CONTENT
Original Record Item Filed Date Content Description

Date of Remand of Record:

BRIEFING SCHEDULE



- N
9:50 AM. r~ PN
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. Appeal Docket Sheet N ~ 3uperior Court of Pennsylvania
Docket Number: 160 WDA 2010
Page 4 of 4
9 Secure
January 28, 2010
None None
. Fo - DOCKET ENTRY
Filed Date Docket Entry / Representing Participant Type Filed By
January 27, 2010 Notice of Appeal Docketed
Appellant Berkley, Gary L.

January 28, 2010 Docketing Statement Exited (Civil)

Western District Filing Office
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CERTIFICATE AND TRANSMITTAL OF RECORD UNDER PENNSYLVANIA
RULE OF APPELLATE PROCEDURE 1931(C)

To the Prothonotary of the Appellate Court to which the within matter has been appealed:

THE UNDERSIGNED, Clerk (or Prothonotary) of the court of Common Pleas of
Clearfield County, the said Court being a court of record, does hereby certify that
annexed hereto is a true and correct copy of the whole and entire record, including an
opinion of the Court as required by Pa. R.A.P. 1925, the original papers and exhibits, if
any, on file, the transcript of the proceeding, if any, and the docket entries in the
following matter:

05-582-CD

Gary L. Berkley
VS.
Harry J. Shive and Dorothy L. Shive, Daniel A. Shive
and Colleen J. Shive, Patrick L. Shive and Jo Ellen Shive

In compliance with Pa. R.A.P. 1931 (c).

The documents compromising the record have been numbered from No. 1 to No.
% , and attached hereto as Exhibit A is a list of the documents
correspondingly numbered and identified with reasonable definiteness, including with
respect to each document, the number of pages compromising the document.

The date on which the record had been transmitted to the Appellate Court is

Mocch &, Qoo.
(«),;Ul'— ,Zg/wm

Prothonotary/Clerk of €5urts

(seal)



Date: 3/2/2010 Cleg="ield County Court of Common Pleas  , < User: BHUDSON
Time: 02:32 PM . ROA Report N
Page 1 of 3 Case: 2005-00582-CD

Current Judge: Fredric Joseph Ammerman
Gary L. Berkley vs. Harry J. Shive, et al

Civil Other

Date Judge

4/22/2005 New Case Filed. No Judge
Filing: Quiet Title Action Paid by: Caldwell & Kearns Receipt number: No Judge
1899916 Dated: 04/22/2005 Amount: $95.00 (Check) 3 Cert. to Atty.

5/4/2005 Praecipe to Attach Exhibits "A", "B", "C" and "D" To Complaint. filed by s/  No Judge
Brett M. Woodburn, Esquire. No CC

6/16/2005 Preliminary Objections to Plaintiff's Complaint, filed by s/ F. Cortez Bell, 1ll, No Judge

Esquire. 5CC to Atty

Praecipe For Entry of Appearance, filed on behalf of Defendants Harry J.  No Judge
Shive and Dorothy L. Shive, by s/ F. Cortez Bell, Ill, Esquire. 1CC to Atty

6/20/2005 Affidavit Pursuant To Pennsylvania Rule of Civil Rule Procedure 1066, filed No Judge
by s/ Brett M. Woodburn, Esquire. 2CC atty Woodburn

6/22/2005 Praecipe To Withdraw Affidavit, filed by s/ Brett M. Woodburn, Esquire. Fredric Joseph Ammerman
2CC Atty

Order, this 21st day of June, 2005, it is ordered as follows: (see original). Fredric Joseph Ammerman
/s! Fredric J. Ammerman, Pres. Judge. 2CC atty. Woodburn

7/14/2005 Order, filed. 2 cert. to Atty. Bell wimemo Fredric Joseph Ammerman
NOW, this 13th day of July, 2005. Re: Argument has been scheduled for
the 12th day of August.

7/18/2005 Certificate of Service, July 18, 2005, Copy of Scheduling Order dated July ~ Fredric Joseph Ammerman
13, 2005 served upon Brett M. Woodburn, Esg. Filed By F. Cortez Bell, Il
Esq. No CC.

7/28/2005 Amended Complaint Upon an Action To Quiet Title, Filed by s/ Brett M. Fredric Joseph Ammerman
Woodburn, Esquire. No CC

9/2/2005 Praecipe To Substitute Verification, filed by s/ Brett M. Woodburn, Esquire. Fredric Joseph Ammerman
No CC

10/10/2005 Acceptance of Service, filed. |, F. Cortez Bell Ill, Esquire, do hereby accept Fredric Joseph Ammerman
service of and acknowledge receipt of a filed copy of the Amended
Complaint in the above captioned case on behalf of each of the Defendants
set forth inthe caption above, filed by s/ F. Cortez Bell Il Esg. 3CC atty

Bell

11/9/2005 Answer, New Matter and Counterclaim, filed by s/ F. Cortez Bell Esq. 2CC Fredric Joseph Ammerman
Atty Bell.

2/8/2006 Reply to New Matter and Counterclaim, filed by s/ Brett M. Woodburn Esq. Fredric Joseph Ammerman
No CC.

7/27/2006 Plaintiff's Motion to Compel Discovery, filed by s/ Brett M. Woodburn Esq.  Fredric Joseph Ammerman
2CC Atty.

7/31/2006 Order, NOW, this 28th day of July, 2006, upon consideration of Plaintiffs  Fredric Joseph Ammerman

Motion to Compel Answers to Discovery, said Motion is Granted, Defs. are
ordered to answer the Plaintiff's First Set of Interrogatories and First
Request for Production of Documents in full, within 30 days of the date of
this Order, or suffer sanctions. By The Court, /s/ Fredric J. Ammerman,
Pres. Judge. 2CC Atty. Woodburn

10/27/2008 Plaintiff's Motion to Compel Discovery, filed by s/ Karen W. Miller, Esquire. Fredric Joseph Ammerman
1CC Atty. Miller

10/29/2008 Order, this 28th day of Oct., 2008, plaintiff's Motion to Compel Answers to  Fredric Joseph Ammerman
Discovery is GRANTED. By The Court, /s/ Fredric J. Ammerman, Pres.
Judge. 1CC to Atty.



Date: 3/‘9/2010
Time: 02:32 PM
Page 2 of 3
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Current Judge: Fredric Joseph Ammerman

Gary L. Berkley vs. Harry J. Shive, et al

Date

Civil Other
Judge

11/25/2008

3/20/2009

3/23/2009

4/16/2009
4/17/2009

4/20/2009

4/21/2009

7123/2009

10/28/2009

11/2/12009

11/30/2009

12/21/2009

12/31/2009

Certificate of Service, filed. This November 25, 2008 a copy of the Fredric Joseph Ammerman
foregoing Answer to Request for Production of Documents upon Mr. Brett

M. Woodburn Esg. by United States Postal Service Express Mail, filed by s/

F. Cortez Bell {ll Esqg. 2CC Atty Bell

Certificate of Service, filed. This November 25, 2008 a copy of the Fredric Joseph Ammerman
foregoing Answer to Interrogatories upon Mr. Brett M. Woodburn Esq by

United State Postal Service Express Mail, filed by s/ F. Cortez Bell Il Esq.

2CC Atty Bell

Certificate of Readiness for Non-Jury Trial, filed by s/ Brett M. Woodburn,  Fredric Joseph Ammerman
Esquire. 2CC Atty. Woodburn

Order, this 23rd day of March, 2009, a pre-trial conference shall be held Fredric Joseph Ammerman
April 24, 2009 at 1:30 p.m. in Judges Chambers. By The Court, /s/ Fredric
J. Ammerman, Pres. Judge. Cc to Attys: Woodburn & Bell w/form

Motion For Continuance, filed by s/ Gary L. Berkley, Plaintiff. 2CC Atty. Fredric Joseph Ammerman

Order, this 16th day of April, 2009, upon consideration of the within Motion Fredric Joseph Ammerman
of Plaintiff, Gary L. Berkley, it is Ordered that the matter is continued until

the 22nd day of July, 2009, at 1:30 p.m. in Judges Chambers. By the

Court, /s/ Fredric . Ammerman, Pres. Judge. 2CC Atty. Wood

Motion For Continuance, filed by s/ Brett M. Woodburn, Esquire. 2CC Atty. Fredric Joseph Ammerman
Woodburn

Order of Court, AND NOW, this 21st day of April 2009, upon consideration Fredric Joseph Ammerman
of the within Motion to Plaintiff, it is hereby Ordered that the

above-referenced matter is continued until Wednesday the 22nd day of July

2009 at 1:3C pm in Courtroom No. 1. BY THE COURT: /s/ Fredric J.

Ammerman, P. Judge. 2CC Atty.

Order, this 23rd day of July, 2009, a Civil Bench Trial is scheduled for the  Fredric Joseph Ammerman
29th day of Oct., 2009 at 9:00 a.m. in Courtroom 1. By the Court, /s/
Fredric J. Ammerman, Pres. Judge. 2CC Attys: Woodburn, Bell

Answer to New Matter to Counterclaim, filed by s/ F. Cortez Bell Il Esq. Fredric Joseph Ammerman
4CC Atty Bell.

Order, AND NOW, this 29th day of October, 2009, following the completion Fredric Joseph Ammerman
of the taking of testimony in civil nonjury trial, Order that counsel have no

more than 30 days from this date to submit appropriate brief to the Court.

BY THE COURT: /s/Fredric J. Ammerman, P.J. Two CC Attorney

Woodburn Five CC Attorney Bell

Transcript of Proceedings, filed. Testimony of Gary L. Thorp, held Oct. 29, Fredric Joseph Ammerman
2009 before Fredric J. Ammerman, Pres. Judge.

Opinion and Order, NOW, this 21st day of Dec., 2009, consistent with the  Fredric Joseph Ammerman
Court's Opinion, it is Ordered:

1. The boundry line between the properties belonging to the parties is

determined to be the boundary set by Gary

L. Thorp, PLS, in his survey dated April 5, 2004 (revised July 30, 2004).

2. The Defendants' Counterclaim is DISMISSED.

By The Court, /s/ Fredric J. Ammerman, Pres. Judge. 1CC Attys;

Woodburn, Bell

1CC D. Mikesell; Law Library (without memo)

Post-Trial Motion, RE: (Facts) filed by Atty. Woodburn 2 Cert. to Atty. Fredric Joseph Ammerman

Post-Trial Motion, RE: Undisputed Facts) filed by Atty. Woodburn 2 Cert.  Fredric Joseph Ammerman
to Atty.
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Current Judge: Fredric Joseph Ammerman
Gary L. Berkley vs. Harry J. Shive, et al

Civil Other

Date Judge

1/5/2010 Order, this 4th day of Jan., 2010, the Plaintiff's Post-Trial Motion filed Dec. Fredric Joseph Ammerman
31, 2009 and the Post-Trial Motion in the form of a Motion to Exclude or
Strike Testimony, also filed Dec. 31, 2009 are hereby Dismissed. by The
Court, /s/ Fredric J. Ammerman, Pres. Judge. 1CC Attys: Woodburn, Bell

1/20/2010 Filing: Appeal to High Court Paid by: Caldwell & Kearns Receipt number: Fredric Joseph Ammerman
1933070 Dated: 1/21/2010 Amount: $50.00 (Check) For: Berkley, Gary L.
(plaintiff) Cert. to Superior Court with $73.50 Check and cert. to Atty.

Request for Transcript, filed by Atty. Woodburn 1 Cert. to Atty. Fredric Joseph Ammerman
Proof of Service of Notice of Appeal, filed by Atty. Woodburn 1 Cert. to Fredric Joseph Ammerman
Atty.

Served copy of Notice of Appeal, Request for Transcript and Proof of
Service upon Atty. Bell, Judge Ammerman, T. Snyder and District C/A/

1/21/2010 Order, this 21st day of Jan., 2010, the Court having been notified of Appeal Fredric Joseph Ammerman
to the Superior Court of PA, it is Ordered that Appellant file a concise
statement of the matters complained of on said Appeal no later than 21
days herefrom. By The Court, /s/ Fredric J. Ammerman, pres. Judge. 1CC
Attys; Woodburn, F. Bell

2/1/2010 Appeal Docket Sheet from Superior Court, filed. Fredric Joseph Ammerman
Docket Number 160 WDA 2010

2/10/2010 Plaintiff Appellant's Concise Statement of Matters Complained of on Fredric Joseph Ammerman
Appeal, filed by s/ Brett M. Woodburn Esq. 2CC Atty Woodburn.

2/24/2010 Transcript of Proceedings, Civil Non-Jury Trial, held before Honorable Fredric Joseph Ammerman
President Judge Fredric J. Ammerman, October 29, 2009, filed.

3/9/2010 March 8, 2010, Mailed Appeal to Superior Court. Fredric Joseph Ammerman

March 9, 2010, Letters, Re: Notification of mailing appeal mailed to Brett M.
Woodburn, Esqg. and F. Cortez Bell, Ill, Esq. with certified copies of docket
sheet and Document listing required by Pa.R.A.P. 1931(c).

{ maraby Jedify thie 10 be o e
ang artagied copy of the arigingl
statement filed in this case.

MAR 09 2010
thﬁ.

Attest. .. T . Bromonotery/
T TesT Clerk of Counts
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IN THE COURT OF . 9MMON PLEAS OF CLEARFIELD CG . .JTY, PENNSYLVANIA

No. 05-582-CD

Gary L. Berkley
Vs.
Harry J. Shive and Dorothy L. Shive,
Daniel A. Shive and Colleen J. Shive,
Patrick L. Shive and Jo Ellen Shive

ITEM DATE OF NAME OF NO. OF
NO. FILING DOCUMENT PAGES
01 04/22/05 Quiet Title Complaint 08
02 05/04/05 Praecipe to Attach Exhibits, *A,” “B,” *C,” and D" to Complaint 14
03 06/16/05 Preliminary Objections to Plaintiff’s Complaint 07
04 06/16/05 Praecipe for Entry of Appearance 03
05 06/20/05 Affidavit Pursuant to Pennsylvania Rule of Civil Procedure 1066 30
06 06/22/05 Praecipe to Withdraw Affidavit 03
07 06/22/05 Order, Re: filing of an answer 01
08 07/14/05 Order, Re: Argument scheduled 02
09 07/18/05 Certificate of Service 02
10 07/28/05 Amended Complaint upon an Action to Quiet Title 31
11 09/02/05 Praecipe to Substitute Verification 03
12 10/10/05 Acceptance of Service 03
13 11/09/05 Answer, New Matter, and Counterclaim 31
14 02/08/06 Reply to New Matter and Counterclaim 10
15 07/27/06 Plaintiff’s Motion to Compel Discovery with Order filed July 31, 2006 04
16 10/27/08 Plaintiff’s Motion to Compel Discovery 03
17 10/29/08 | Order, Re: Plaintiff’s Motion to Compel Answers to Discovery is Granted 02
18 11/25/08 Certificate of Service 02
19 11/25/08 Certificate of Service 02
20 03/20/09 Certificate of Readiness for Non-Jury Trial 07
21 03/23/09 Order, Re: Pre-trial conference scheduled 02
22 04/16/09 Motion for Continuance with Order filed April 17, 2009, continuing matter 05
23 04/20/09 Motion for Continuance 05
24 04/21/09 Order, Re: matter continued 01
25 07/23/09 Order, Re: Civil Bench Trial scheduled 01
26 10/28/09 Answer to New Matter to Counterclaim 07
27 11/02/09 Order, Re: briefs to be submitted 01
28 11/30/09 Transcript of Proceedings, Testimony of Gary L. Thorp, held October 29, 2009, before Separate
Honorable President Judge Fredric J. Ammerman Cover
29 12/21/09 Opinion and Order 15
30 12/31/09 Post-Trial Motion, Re: Facts 06
31 12/31/09 Post-Trial Motion, Re: Undisputed Facts 14
32 01/05/10 Order, Re: Post-Trial Motions Dismissed 01
33 01/20/10 | Notice of Appeal to High Court 06
34 01/20/10 Request for Transcript 01
35 01/20/10 Proof of Service of Notice of Appeal 02
36 01/21/10 Order, Re: Concise statement to be filed 01
37 02/01/10 Appeal Docket Sheet, 160 WDA 2010 04
38 02/10/10 Plaintiff Appellant’s Concise Statement of Matters Complained of on Appeal 04
39 02/24/10 Transcript of Proceedings, Civil Non-Jury Trial, held before Honorable President Judge Separate
Fredric J. Ammerman, October 29, 2009 Cover
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IN THE COURT OF .OMMON PLEAS OF CLEARFIELD CG .. NTY, PENNSYLVANIA

DATE OF

No. 05-582-CD

Gary L. Berkley
Vs.
Harry J. Shive and Dorothy L. Shive,
Daniel A. Shive and Colleen J. Shive,
Patrick L. Shive and Jo Ellen Shive

NAME OF NO. OF
NO. FILING DOCUMENT PAGES
40 03/09/10 Letters, Re: Notification of mailing appeal mailed to Brett M. Woodburn, Esq. and F. 05

Cortez Bell, 1, Esq. with certified copies of docket sheet and Document listing required
by Pa.R.A.P. 1931(c)
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Clearfield County Office of the Prothonotary and Clerk of Courts

2 William A. Shaw Jacki Kendrick Bonnie Hudson David S. Ammerman
«;, Prothonotary/Clerk of Courts  Deputy Prothonotary/Clerk of Courts Administrative Assistant  Solicitor

PO Box 549, Clearfield, PA 16830 ®  Phone: (814) 765-2641Ext. 1330 = Fax: (814) 765-7659 =  www.Clearfieldco.org

Fredric J. Ammerman, P.J. Brett M. Woodburn, Esq.
Court of Common Pleas 3631 North Front Street
230 E. Market Street Harrisburg, PA 17110

Clearfield, PA 16830

F. Cortez Bell, 111, Esq.
318 E. Locust Street
Clearfield, PA 16830

Gary L. Berkley

Vs.
Harry J. Shive, Dorothy L. Shive, Daniel A. Shive,
Colleen J. Shive, Patrick L. Shive, and Jo Ellen Shive

Court No. 2005-582-CD; Superior Court No. 160 WDA 2010

Dear Counsel:

Please be advised that the above referenced record was forwarded to the Superior
Court of Pennsylvania on March 9, 2010.

Sincerely,

Q JLMW

William A. Shaw
Prothonotary/Clerk of Courts

lliam A. Shaw
.(Ummow&;ry/merkof Courts
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Current Judge: Fredric Joseph Ammerman
Gary L. Berkley vs. Harry J. Shive, et al

Civil Other

Jate Judge

1/122/2005 New Case Filed. No Judge
Filing: Quiet Title Action Paid by: Caldwell & Kearns Receipt number: No Judge
1899916 Dated: 04/22/2005 Amount: $95.00 (Check) 3 Cert. to Atty.

W4/2005 Praecipe to Attach Exhibits "A", "B", "C" and "D" To Complaint. filed by s/  No Judge
Brett M. Woodburn, Esquire. No CC

i/16/2005 Preliminary Objections to Plaintiff's Complaint, filed by s/ F. Cortez Bell, Ill, No Judge

Esquire. 5CC to Atty

Praecipe For Entry of Appearance, filed on behalf of Defendants Harry J.  No Judge
Shive and Dorothy L. Shive, by s/ F. Cortez Bell, [ll, Esquire. 1CC to Atty

1120/2005 Affidavit Pursuant To Pennsylvania Rule of Civil Rule Procedure 1066, filed No Judge
by s/ Brett M. Woodburn, Esquire. 2CC atty Woodburn

112212005 Praecipe To Withdraw Affidavit, filed by s/ Brett M. Woodburn, Esquire. Fredric Joseph Ammerman
2CC Atty

Order, this 21st day of June, 2005, it is ordered as follows: (see original).  Fredric Joseph Ammerman
/s Fredric J. Ammerman, Pres. Judge. 2CC atty. Woodburn

'114/2005 Order, filed. 2 cert. to Atty. Bell w/memo Fredric Joseph Ammerman
NOW, this 13th day of July, 2005. Re: Argument has been scheduled for
the 12th day of August.

'/18/2005 Certificate of Service, July 18, 2005, Copy of Scheduling Order dated July  Fredric Joseph Ammerman
13, 2005 served upon Brett M. Woodburn, Esq. Filed By F. Cortez Bell, IlI,
Esq. No CC.

'128/2005 Amended Compiaint Upon an Action To Quiet Title, Filed by s/ Brett M. Fredric Joseph Ammerman
Woodburn, Esquire. No CC

)/2/2005 Praecipe To Substitute Verification, filed by s/ Brett M. Woodburn, Esquire. Fredric Joseph Ammerman
No CC

0/10/2005 Acceptance of Service, filed. |, F. Cortez Bell lll, Esquire, do hereby accept Fredric Joseph Ammerman

service of and acknowledge receipt of a filed copy of the Amended
Complaint in the above captioned case on behalf of each of the Defendants
set forth inthe caption above, filed by s/ F. Cortez Bell Il Esq. 3CC atty

Bell

1/9/2005 Answer, New Matter and Counterclaim, filed by s/ F. Cortez Bell Esq. 2CC Fredric Joseph Ammerman
Atty Bell.

'/8/2006 Reply to New Matter and Counterclaim, filed by s/ Brett M. Woodburn Esq. Fredric Joseph Ammerman
No CC.

'127/2006 Plaintiff's Motion to Compel Discovery, filed by s/ Brett M. Woodburn Esq.  Fredric Joseph Ammerman
2CC Atty. :

'131/2006 Order, NOW, this 28th day of July, 2008, upon consideration of Plaintiffs  Fredric Joseph Ammerman

Motion to Compel Answers to Discovery, said Motion is Granted, Defs. are
ordered to answer the Plaintiff's First Set of Interrogatories and First
Request for Production of Documents in full, within 30 days of the date of
this Order, or suffer sanctions. By The Court, /s/ Fredric J. Ammerman,
Pres. Judge. 2CC Atty. Woodburn

0/27/2008 Plaintiff's Motion to Compel Discovery, filed by s/ Karen W. Miller, Esquire. Fredric Joseph Ammerman
1CC Atty. Milter

0/29/2008 Order, this 28th day of Oct., 2008, plaintiff's Motion to Compel Answers to  Fredric Joseph Ammerman
Discovery is GRANTED. By The Court, /s/ Fredric J. Ammerman, Pres.
Judge. 1CC to Atty.
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Case: 2005-00582-CD
Current Judge: Fredric Joseph Ammerman

Gary L. Berkley vs. Harry J. Shive, et al

Jate

Civil Other
Judge

11/25/2008

3/20/2009

3/23/2009

1/16/2009
¥17/2009

1/20/2009

}/21/2009

'/23/2009

0/28/2009

1/2/2009

1/30/2009

2/21/2009

2/31/2009

Certificate of Service, filed. This November 25, 2008 a copy of the Fredric Joseph Ammerman
foregoing Answer to Request for Production of Documents upon Mr. Brett

M. Woodburn Esg. by United States Postal Service Express Mail, filed by s/

F. Cortez Bell lll Esq. 2CC Atty Bell

Certificate of Service, filed. This November 25, 2008 a copy of the Fredric Joseph Ammerman
foregoing Answer to Interrogatories upon Mr. Brett M. Woodburn Esq by

United State Postal Service Express Mail, filed by s/ F. Cortez Bell Il Esq.

2CC Atty Bell

Certificate of Readiness for Non-Jury Trial, filed by s/ Brett M. Woodburn,  Fredric Joseph Ammerman
Esquire. 2CC Atty. Woodburn

Order, this 23rd day of March, 2009, a pre-trial conference shall be held Fredric Joseph Ammerman
April 24, 2009 at 1:30 p.m. in Judges Chambers. By The Court, /s/ Fredric
J. Ammerman, Pres. Judge. Cc to Attys: Woodburn & Bell w/form

Motion For Continuance, filed by s/ Gary L. Berkley, Plaintiff. 2CC Atty. Fredric Joseph Ammerman

Order, this 16th day of April, 2009, upon consideration of the within Motion Fredric Joseph Ammerman
of Plaintiff, Gary L. Berkley, it is Ordered that the matter is continued until

the 22nd day of July, 2009, at 1:30 p.m. in Judges Chambers. By the

Court, /s/ Fredric J. Ammerman, Pres. Judge. 2CC Atty. Wood

Motion For Continuance, filed by s/ Brett M. Woodburn, Esquire. 2CC Atty. Fredric Joseph Ammerman
Woodburn

Order of Court, AND NOW, this 21st day of April 2009, upon consideration Fredric Joseph Ammerman
of the within Motion to Plaintiff, it is hereby Ordered that the

above-referenced matter is continued until Wednesday the 22nd day of July

2009 at 1:30 pm in Courtroom No. 1. BY THE COURT: /s/ Fredric J.

Ammerman, P. Judge. 2CC Atty.

Order, this 23rd day of July, 2009, a Civil Bench Trial is scheduled for the  Fredric Joseph Ammerman
29th day of Oct., 2009 at 9:00 a.m. in Courtroom 1. By the Court, /s/
Fredric J. Ammerman, Pres. Judge. 2CC Attys: Woodburn, Bell

Answer to New Matter to Counterclaim, filed by s/ F. Cortez Bell (Il Esq. Fredric Joseph Ammerman
4CC Atty Bell.

Order, AND NOW, this 29th day of October, 2009, following the completion Fredric Joseph Ammerman
of the taking of testimony in civil nonjury trial, Order that counsel have no

more than 30 days from this date to submit appropriate brief to the Court.

BY THE COURT: /s/Fredric J. Ammerman, P.J. Two CC Attorney

Woodburn Five CC Attorney Bell

Transcript of Proceedings, filed. Testimony of Gary L. Thorp, held Oct. 29, Fredric Joseph Ammerman
2009 before Fredric J. Ammerman, Pres. Judge.

Opinion and Order, NOW, this 21st day of Dec., 2009, consistent with the  Fredric Joseph Ammerman
Court's Opinion, it is Ordered:

1. The boundry line between the properties belonging to the parties is

determined to be the boundary set by Gary

L. Thorp, PLS, in his survey dated April 5, 2004 (revised July 30, 2004).

2. The Defendants' Counterclaim is DISMISSED.

By The Court, /s/ Fredric J. Ammerman, Pres. Judge. 1CC Attys;

Woodburn, Bell

1CC D. Mikesell; Law Library (without memo)

Post-Trial Motion, RE: (Facts) filed by Atty. Woodburn 2 Cert. to Atty. Fredric Joseph Ammerman

Post-Trial Motion, RE: Undisputed Facts) filed by Atty. Woodburn 2 Cert.  Fredric Joseph Ammerman
to Atty.
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Current Judge: Fredric Joseph Ammerman
Gary L. Berkley vs. Harry J. Shive, et al

Civil Other
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1/5/2010 Order, this 4th day of Jan., 2010, the Plaintiff's Post-Trial Motion filed Dec. Fredric Joseph Ammerman
31, 2009 and the Post-Trial Motion in the form of a Motion to Exclude or
Strike Testimony, also filed Dec. 31, 2009 are hereby Dismissed. by The
Court, /s/ Fredric J. Ammerman, Pres. Judge. 1CC Attys: Woodburn, Bell

t/20/2010 Filing: Appeal to High Court Paid by: Caldwell & Kearns Receipt number: Fredric Joseph Ammerman
1933070 Dated: 1/21/2010 Amount: $50.00 (Check) For: Berkley, Gary L.
(plaintiff) Cert. to Superior Court with $73.50 Check and cert. to Atty.

Request for Transcript, filed by Atty. Woodburn 1 Cert. to Atty. Fredric Joseph Ammerman
Proof of Service of Notice of Appeal, filed by Atty. Woodburn 1 Cert. to Fredric Joseph Ammerman
Atty

Served copy of Notice of Appeal, Request for Transcript and Proof of
Service upon Atty. Bell, Judge Ammerman, T. Snyder and District C/A/

1/21/2010 Order, this 21st day of Jan., 2010, the Court having been notified of Appeal Fredric Joseph Ammerman
to the Superior Court of PA, it is Ordered that Appellant file a concise
statement of the matters complained of on said Appeal no later than 21
days herefrom. By The Court, /s/ Fredric J. Ammerman, pres. Judge. 1CC
Attys; Woodburn, F. Bell

1/2010 Appeal Docket Sheet from Superior Court, filed. Fredric Joseph Ammerman
Docket Number 160 WDA 2010

710/2010 Plaintiff Appellant's Concise Statement of Matters Complained of on Fredric Joseph Ammerman
Appeal, filed by s/ Brett M. Woodburn Esq. 2CC Atty Woodburn.

124/2010 Transcript of Proceedings, Civil Non-Jury Trial, held before Honorable Fredric Joseph Ammerman

President Judge Fredric J. Ammerman, October 29, 2009, filed.

§ SEnBlhy Oy TS 1 OF QTS
any anesteg cagy of the original
siatament filed in this case.

MAR 09 2010
L);Lez.£’£

Prothonotary/
Clerk of Courts

Attest,
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IN THE COURT OF. JMMON PLEAS OF CLEARFIELD CO. .TY, PENNSYLVANIA

No. 05-582-CD

Gary L. Berkley
Vs.
Harry J. Shive and Dorothy L. Shive,
Daniel A. Shive and Colleen J. Shive,
Patrick L. Shive and Jo Ellen Shive

ITEM DATE OF NAME OF NO. OF
NO. FILING DOCUMENT PAGES
01 04/22/05 Quiet Title Complaint 08
02 05/04/05 Praecipe to Attach Exhibits, “A,” “B,” “C,” and “D” to Complaint 14
03 06/16/05 Preliminary Objections to Plaintiff’s Complaint 07
04 06/16/05 Praecipe for Entry of Appearance 03
05 06/20/05 Affidavit Pursuant to Pennsylvania Rule of Civil Procedure 1066 30
06 06/22/05 Praecipe to Withdraw Affidavit 03
07 06/22/05 Order, Re: filing of an answer 01
08 07/14/05 Order, Re: Argument scheduled 02
09 07/18/05 Certificate of Service 02
10 07/28/05 Amended Complaint upon an Action to Quiet Title 31
11 09/02/05 Praecipe to Substitute Verification 03
12 10/10/05 Acceptance of Service 03
13 11/09/05 Answer, New Matter, and Counterclaim 31
14 02/08/06 Reply to New Matter and Counterclaim 10
15 07/27/06 Plaintiff’s Motion to Compel Discovery with Order filed July 31, 2006 04
16 10/27/08 Plaintiff’s Motion to Compel Discovery 03
17 10/29/08 Order, Re: Plaintiff’s Motion to Compel Answers to Discovery is Granted 02
18 11/25/08 Certificate of Service 02
19 11/25/08 Certificate of Service 02
20 03/20/09 Certificate of Readiness for Non-Jury Trial 07
21 03/23/09 Order, Re: Pre-trial conference scheduled 02
22 04/16/09 Motion for Continuance with Order filed April 17, 2009, continuing matter 05
23 04/20/09 Motion for Continuance 05
24 04/21/09 Order, Re: matter continued 01
25 07/23/09 Order, Re: Civil Bench Trial scheduled 01
26 10/28/09 Answer to New Matter to Counterclaim 07
27 11/02/09 Order, Re: briefs to be submitted 01
28 11/30/09 Transcript of Proceedings, Testimony of Gary L. Thorp, held October 29, 2009, before Separate

Honorable President Judge Fredric J. Ammerman Cover
29 12/21/09 Opinion and Order 15
30 12/31/09 Post-Trial Motion, Re: Facts 06
31 12/31/09 Post-Trial Motion, Re: Undisputed Facts 14
32 01/05/10 Order, Re: Post-Trial Motions Dismissed 01
33 01/20/10 | Notice of Appeal to High Court 06
34 01/20/10 Request for Transcript 01
35 01/20/10 Proof of Service of Notice of Appeal 02
36 01/21/10 Order, Re: Concise statement to be filed 01
37 02/01/10 Appeal Docket Sheet, 160 WDA 2010 04
38 02/10/10 Plaintiff Appellant’s Concise Statement of Matters Complained of on Appeal 04
39 02/24/10 Transcript of Proceedings, Civil Non-Jury Trial, held before Honorable President Judge Separate

Fredric J. Ammerman, October 29, 2009 Cover
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Brett M. Woodburn, Esquire E[Y) ,
Attorney LD. No. 81786 FEB 6 “ bus
Caldwell & Kearns, P.C. wmnamASh \/
3631 North Front Street prothonotary/Clerk

Harrisburg, PA 17110

(717) 232-7661

(717) 232-2766 (fax)
bwoodburn@caldwellkearns.com
Attorney for Plaintiff, Gary L. Berkley

COURT OF COMMON PLEAS OF CLEARFIELD COUNTY

GARY L. BERKLEY, : NO. 05-582-CD
Plaintiff, :

\'A

HARRY J. SHIVE and
DOROTHY L. SHIVE, husband
and wife, DANIEL A. SHIVE and
COLLEEN J. SHIVE, husband and wife,
PATRICK L. SHIVE and JO ELLEN
SHIVE, husband and wife,

Defendants

PLAINTIFF APPELLANT’S CONCISE STATEMENT OF
MATTERS COMPLAINED OF ON APPEAL

AND NOW comes the Plaintiff, Gary L. Berkley, by and through his attorneys, Caldwell
& Kearns, and files the within Concise Statement of Matters Complained of on Appeal, pursuant
to Pennsylvania Rule of Appellate Procedure 1925(b); and in support thereof, avers the
following:
1. This Court’s conclusion that the “real” issue of the case is the disposition of a “pie-
shaped 74.06 area” between the Shive and Plaintiff Gary L. Berkley (*Plaintiff”)
properties is an error of law, an abuse of discretion and not supported by competent

evidence.
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This Court’s holding that a “gap” exists between the Shive property and the Berkley
property, and applying the retracement principles for resolving “gaps” when no such
testimony was presented at trial is an error of law, an abuse of discretion and not
supported by competent evidence.

This Court’s holding that that Plaintiff’s expert Curtis McKnight (“McKnight”) violated
the standards of practice for surveyors pertaining to “gaps” in properties when no such
testimony was given is an error of law and not supported by competent evidence.

This Court’s decision to disregard or discount the survey results found and documented
under seal by Nicholas Shirokey, P.L..S., was an error of law, abuse of discretion and not
supported by competent evidence.

. This Court’s finding that Defendants’ expert, Gary Thorp (“Thorp”) was more credible
than McKnight, when Thorp testified that his conclusions did not comport with the
standards of practice for a professional licensed land surveyor was an abuse of discretion,
and was not supported by competent evidence.

This Court’s decision to apportion or prorate land between Defendants and Plaintiff was
an error of law, an abuse of discretion and not supported by competent evidence.

This Court’s conclusion that the doctrine of senior/junior rights is inapplicable was an
error of law, an abuse of discretion and not supported by competent evidence.

This Court’s finding that the deeds of conveyance from Reverend William Beates to
Christian Hartle, Michael Miller and John Miller were not general in that they failed to
use adjoining property owners to describe boundaries was an abuse of discretion, an error

of law and not supported by competent evidence.
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This Court’s finding that McKnight had no basis by which to conclude that Reverend
Beates intended to convey all of his land to Christian Hartle, Michael Miller and John
Miller is an abuse of discretion and not supported by competent evidence.

This Court’s conclusion that Reverend Beates intended to convey equal sized tracts of
lands to Michael Miller and John Miller is not supported by competent evidence.

This Court’s finding that McKnight failed to confirm the location of the Christian Hartle
property with other points and monuments, was an abuse of discretion and not supported

by competent evidence.

. This Court’s finding that Plaintiff “shifted” the Christian Hartle tract northward is an

abuse of discretion and not supported by competent evidence.

. This Court’s conclusion that referencing an adjoining parcel of land from a separate chain

of title was necessary to determine the location of the Christian Hartle tract was an abuse

of discretion, an error of law and not supported by competent evidence.

Respectfully submitted,

CALDWW
o 2, T

oodburn, Esquire
Attorney I.D. No. 81786
3631 North Front Street
Harrisburg, PA 17110
(717) 232-7661
(717) 232-2766 (fax)
bwoodburn@caldwellkearns.com
Attorney for Plaintiff, Gary L. Berkley
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

GARY L. BERKLEY,
Plaintiff

NO. 05-582-CD

Vs
HARRY J. SHIVE and DOROTHY L. SHIVE,
husband and wife, DANIEL A. SHIVE and
COLLEEN J. SHIVE, husband and wife,
PATRICK L. SHIVE and JO ELLEN SHIVE,
husband and wife,

Defendants

* % X F X ¥ ¥ X *

ORDER

NOW, this 21 day of January, 2010, this Court having been notified of Appeal to

the Superior Court of Pennsylvania in the above-captioned matter; it is the ORDER of

| this Court that, Appellant, file a concise statement of the matters complained of on said

| Appeal no later than twenty-one (21) days herefrom, as set forth in Rule 1925(b) of the

| Rules of Appellate Procedure.
|

|
|

BY THE COURT,
l/
!bpf l'»J

2
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Brett M. Woodburn, Esquire TR USRI 4
Attorney I.D. No. 81786
Caldwell & Kearns, P.C. JAN 20 2010
3631 North Front Street ¢ WML eo
Harrisburg, PA 17110 Pmm“nﬁl{;w‘"}&eﬁ?if Courts

(717) 232-7661

(717) 232-2766 (fax)
bwoodburn@caldwellkearns.com
Attorney for Plaintiff, Gary L. Berkley

COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY
GARY L. BERKLEY, : NO. 2005-582-CD
Plaintiff. :
V.

HARRY J. SHIVE and
DOROTHY L. SHIVE, husband
and wife, DANIEL A. SHIVE and
COLLEEN J. SHIVE, husband and wife,
PATRICK L. SHIVE and JO ELLEN
SHIVE, husband and wife,

Defendants

PROOF OF SERVICE OF NOTICE OF APPEAL

I hereby certify I am this day serving copies of the foregoing Notice of appeal, docket entries,
Request for Transcript and this Proof of Service on the following by depositing a true and correct copy
of the same in the United States mail at Harrisburg, Pennsylvania, postage prepaid, addressed to:

F. Cortez Bell, III, Esquire
P. O. Box 1088
Clearfield, PA 16830

The Honorable Fredric J. Ammerman
Clearfield County Courthouse
P.O. Box 549
230 East Market Street
Clearfield, PA 16830



Thomas Snyder, Court Reporter
Clearfield County Courthouse
P.O. Box 549
230 East Market Street
Clearfield, PA 16830

District Court Administrator
Clearfield County Courthouse
P.O. Box 549
230 East Market Street
Clearfield, PA 16830
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Attorney I.D. No. 81786 ol Ml R e
Caldwell & Kearns, P.C. dad 20 20 Jied 0B
3631 North Front Street G ™M aee( U

. .+ Willlam A. Shaw

Harrisburg, PA 17110 Prothonotary/Clerk of Courts _ 2 S W
(717) 232-7661 (B o e RGO STt

(717) 232-2766 (fax)
bwoodburn@caldwellkearns.com
Attorney for Plaintiff, Gary L. Berkley

COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY

GARY L. BERKLEY, : NO. 2005-582-CD
Plaintiff, :

V.

HARRY J. SHIVE and
DOROTHY L. SHIVE, husband
and wife, DANIEL A. SHIVE and
COLLEEN J. SHIVE, husband and wife,
PATRICK L. SHIVE and JO ELLEN
SHIVE, husband and wife,

Defendants

REQUEST FOR TRANSCRIPT

A notice of appeal having been filed in this matter, the official court reporter is hereby

ordered to produce, certify and file the transcript in this er in conformity with Rule 1922 of

the Pennsylvania Rules of Appellate Procedure.

Dated: /15/10

Woodburn, Esquire
rmey [.D. #81786

3631 North Front Street
Harrisburg, PA 17110

(717) 232-7661

Attorney for Plaintiff
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William A. Shaw
Prothonatary/Clerk of Courts

UFV\&--roB-;H-g,

-3
Sup. (owtns “fyz .5

Brett M. Woodburn, Esquire

Attorney I.D. No. 81786

Caldwell & Kearns, P.C.

3631 North Front Street

Harrisburg, PA 17110

(717) 232-7661

(717) 232-2766 (fax)

bwoodburn@caldwellkearns.com

Attorney for Plaintiff, Gary L. Berkley

COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY

GARY L. BERKLEY, : NO. 2005-582-CD
Plaintiff. :

V.

HARRY J. SHIVE and
DOROTHY L. SHIVE, husband
and wife, DANIEL A. SHIVE and
COLLEEN J. SHIVE, husband and wife,
PATRICK L. SHIVE and JO ELLEN
SHIVE, husband and wife,

Defendants

NOTICE OF APPEAL

Notice is hereby given that Gary L. Berkley, plaintiff above named, hereby appeals to the
T
Superior Court of Pennsylvania from the order entered in this matter on the 21 ~day of December

2009. This order has been entered in the docket as evidenced by the attached certified copy of

1)



the docket entry.

Dated: (/,'8/ /o

s

Respectfully Submitted

CALDWELL & KE?RNS C—/\
W\demm Esquire
fiey .D. #81786

3631 North Front Street
Harrisburg, PA 17110
(717) 232-7661
Attorney for Plaintiff




Date: 1/15/2010 Cle~jeld County Court of Common Pleas ~ User: GLKNISLEY
Time! 11:26 AM . ROA Report v

| +m .
Page 1 of 3 Case: 2005-00582-CD } by ceify this to be a true

!
2 esied coy v o ire origi
Current Judge: Fredric Joseph Ammerman €.o..-nznt filed iin " il“ucaszngmal
S M 13 2.
Gary L. Berkley vs. Harry J. Shive, et al

Ay 15 2010

Civil Other
Date -+ ..Judge st
Fro " 15 l-',l
4/22/2005 New Case Filed. No Judge Crorn o B0
Filing: Quiet Title Action Paid by: Caldwell & Kearns Receipt number: No Judge
1899916 Dated: 04/22/2005 Amount: $95.00 (Check) 3 Cert. to Atty.
5/4/2005 Praecipe to Attach Exhibits "A", "B", "C" and "D" To Complaint. filed by s/  No Judge
Brett M. Woodburn, Esquire. No CC
6/16/2005 Preliminary Objections to Plaintiff's Complaint, filed by s/ F. Cortez Bell, Ill, No Judge
Esquire. 5CC to Atty
Praecipe For Entry of Appearance, filed on behalf of Defendants Harry J.  No Judge
Shive and Dorothy L. Shive, by s/ F. Cortez Bell, Ill, Esquire. 1CC to Atty
6/20/2005 Affidavit Pursuant To Pennsylvania Rule of Civil Rule Procedure 1066, filed No Judge
by s/ Brett M. Woadburn, Esquire. 2CC atty Woodburn
6/22/2005 Praecipe To Withdraw Affidavit, filed by s/ Brett M. Woodburn, Esquire. Fredric Joseph Ammerman
2CC Atty

Order, this 21st day of June, 2005, it is ordered as follows: (see original).  Fredric Joseph Ammerman
Is/ Fredric J. Ammerman, Pres. Judge. 2CC atty. Woodburn

7/14/2005 Order, filed. 2 cert. to Atty. Bell w/memo Fredric Joseph Ammerman
NOW, this 13th day of July, 2005. Re: Argument has been scheduled for
the 12th day of August.

7/18/2005 Certificate of Service, July 18, 2005, Copy of Scheduling Order dated July  Fredric Joseph Ammerman
13, 2005 served upon Brett M. Woodburn, Esq. Filed By F. Cortez Bell, lll,
Esg. No CC.

7/28/2005 Amended Complaint Upon an Action To Quiet Title, Filed by s/ Brett M. Fredric Joseph Ammerman
Woodburn, Esquire. No CC

9/2/2005 Praecipe To Substitute Verification, filed by s/ Brett M. Woodburn, Esquire. Fredric Joseph Ammerman
No CC

10/10/2005 Acceptance of Service, filed. I, F. Cortez Bell tll, Esquire, do hereby accept Fredric Joseph Ammerman

service of and acknowledge receipt of a filed copy of the Amended
Complaint in the above captioned case on behalf of each of the Defendants
set forth inthe caption above, filed by s/ F. Cortez Bell lll Esq. 3CC atty

Bel

11/9/2005 Answer, New Matter and Counterclaim, filed by s/ F. Cortez Bell Esq. 2CC Fredric Joseph Ammerman
Atty Bell.

2/8/2006 Reply to New matter and Counterctaim, filed by s/ Brett M. Woodburn Esq. Fredric Joseph Ammerman
No CC.

7127/2006 Plaintiff's Motion to Compel Discovery, filed by s/ Brett M. Woodburn Esq.  Fredric Joseph Ammerman
2CC Atty.

7/31/2006 Order, NOW, this 28th day of July, 2006, upon consideration of Plaintiffs  Fredric Joseph Ammerman

Motion to Compel Answers to Discovery, said Motion is Granted, Defs. are
ordered to answer the Plaintiff's First Set of Interrogatories and First
Request for Production of Documents in full, within 30 days of the date of
this Order, or suffer sanctions. By The Court, /s/ Fredric J. Ammerman,
Pres. Judge. 2CC Atty. Woodburn

10/27/2008 Plaintiff's Motion to Compel Discovery, filed by s/ Karen W. Miller, Esquire. Fredric Joseph Ammerman
1CC Atty. Miller

10/29/2008 Order, this 28th day of Oct., 2008, plaintiff's Motion to Compel Answers to  Fredric Joseph Ammerman
Discovery is GRANTED. By The Court, /s/ Fredric J. Ammerman, Pres.
Judge. 1CC to Atty.



Date: 1/15/2010 Clt;nr{ield County Court of Common Pleas User: GLKNISLEY
Time: 11:26 AM N ROA Report N
Page 2 of 3 Case: 2005-00582-CD

Current Judge: Fredric Joseph Ammerman
Gary L. Berkley vs. Harry J. Shive, et al

Civil Other
Date Judge

11/25/2008 Certificate of Service, filed. This November 25, 2008 a copy of the Fredric Joseph Ammerman
foregoing Answer to Request for Production of Documents upon Mr. Brett
M. Woodburn Esq. by United States Postal Service Express Mail, filed by s/
F. Cortez Bell lll Esq. 2CC Atty Bell

Certificate of Service, filed. This November 25, 2008 a copy of the Fredric Joseph Ammerman
foregoing Answer to Interrogatories upon Mr. Brett M. Woodburn Esq by
United State Postal Service Express Mail, filed by s/ F. Cortez Bell lll Esq.

2CC Atty Bell

3/20/2009 Certificate of Readiness for Non-Jury Trial, filed by s/ Brett M Woodburn,  Fredric Joseph Ammerman
Esquire. 2CC Atty. Woodburn

3/23/2009 Order, this 23rd day of March, 2009, a pre-trial conference shall be held Fredric Joseph Ammerman

April 24, 2009 at 1:30 p.m. in Judges Chambers. By The Court, /s/ Fredric
J. ammerman, Pres. Judge. Cc to Attys: Woodburn & Bell w/form

4/16/2009 Motion For Continuance, filed by s/ Gary L. Berkley, Plaintiff. 2CC Atty. Fredric Joseph Ammerman

4/17/2009 Order, this 16th day of April, 2009, upon consideration of the within Motion  Fredric Joseph Ammerman
of Plaintiff, Gary L. Berkley, it is Ordered that the matter is continued until
the 22nd day of July, 2009, at 1:30 p.m. in Judges Chambers. By the
Court, /s/ Fredric J. Ammerman, Pres. Judge. 2CC Atty. Wood

4/20/2009 Motion For Continuance, filed by s/ Brett M. Woodburn, Esquire. 2CC Atty. Fredric Joseph Ammerman
Woodburn
4/21/2009 Order of Court, AND NOW, this 21st day of April 2009, upon consideration Fredric Joseph Ammerman

of the within Motion to Plaintiff, it is hereby Ordered that the
above-referenced matter is continued until Wednesday the 22nd day of July
2009 at 1:30 pm in Courtroom No. 1. BY THE COURT: /s/ Fredric J.
Ammerman, P. Judge. 2CC Atty.

7/23/2009 Order, this 23rd day of July, 2009, a Civil Bench Trial is scheduled for the  Fredric Joseph Ammerman
29th day of Oct., 2009 at 9:00 a.m. in Courtroom 1. By the Court, /s/
Fredric J. Ammerman, Pres. Judge. 2CC Attys: Woodburn, Bell

10/28/2009 Answer to New Matter to Counterclaim, filed by s/ F. Cortez Bell Ill Esq. Fredric Joseph Ammerman
4CC Atty Bell.

11/2/2009 Crder, AND NOW, this 26th day of October, 2009, foliowing the compietion Fredric Joseph Ammerman
of the taking of testimony in civil nonjury trial, Order that counsel have no
more than 30 days from this date to submit appropriate brief to the Court.
BY THE COURT: /s/Fredric J. Ammerman, P.J. Two CC Attorney
Woodburn Five CC Attorney Bell

11/30/2009 Transcript of Proceedings, filed. Testimony of Gary L. Thorp, held Oct. 29, Fredric Joseph Ammerman
2009 before Fredric J. Ammerman, Pres. Judge.

12/21/2009 Opinion and Order, NOW, this 21st day of Dec., 2009, consistent with the ~ Fredric Joseph Ammerman
Court's Opinion, it is Ordered:
1. The boundry line between the properties belonging to the parties is
determined to be the boundary set by Gary
L. Thorp, PLS, in his survey dated April 5, 2004 (revised July 30, 2004).
2. The Defendants' Counterclaim is DISMISSED.
By The Court, /s/ Fredric J. Ammerman, Pres. Judge. 1CC Attys;
Woodburn, Bell
1CC D. Mikesell, Law Library (without memo)

12/31/2009 Post-Trial Motion, RE: (Facts) filed by Atty. Woodburn 2 Cert. to Atty. Fredric Joseph Ammerman

Post-Trial Motion, RE: Undisputed Facts) filed by Atty. Woodburn 2 Cert.  Fredric Joseph Ammerman
to Atty.
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Page 3 of 3 Case: 2005-00582-CD
Current Judge: Fredric Joseph Ammerman
Gary L. Berkley vs. Harry J. Shive, et al

Civil Other
Date Judge

1/5/12010 Order, this 4th day of Jan., 2010, the Plaintiff's Post-Trial Motion filed Dec. Fredric Joseph Ammerman
31, 2009 and the Post-Trial Motion in the form of a Motion to Exclude or
Strike Testimony, also filed Dec. 31, 2009 are hereby Dismissed. by The
Court, /s/ Fredric J. Ammerman, Pres. Judge. 1CC Attys: Woodburn, Bell




CERTIFICATE OF SERVICE

AND NOW, thismy or SN 20101 hereby certify that I have served a

copy of the Notice of Appeal on the following by depositing a true and correct copy of the same

in the United States mail at Harrisburg, Pennsylvania, postage prepaid, addressed to:

The Honorable Fredric J. Ammerman
Clearfield County Courthouse
P.O. Box 549
230 East Market Street
Clearfield, PA 16830

F. Cortez Bell, III, Esquire

P. O. Box 1088
Clearfield, PA 16830

CALDWELL & KEARNS



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

GARY L. BERKLEY,
Plaintiff
vs. : No. 2005-582-CD

HARRY J. SHIVE and

| DOROTHY L. SHIVE, husband

and wife, DANIEL A. SHIVE and
COLLEEN J. SHIVE, husband and
wife, PATRICK L. SHIVE and

JO ELLEN SHIVE, husband and
wife, :
Defendants :

ORDER
NOW, this 4" day of January, 2010, it is the ORDER of this Court that the
Plaintiff's Post-Trial Motion filed December 31, 2009 and the Post-Trial Motion in the

form of a Motion to Exclude or Strike Testimony, also filed December 31, 2009, be and

are hereby DISMISSED.

BY THE COURT
\J

e

;FREDRIC J. AMMERMAN
ident Judge

%ﬁ% y:

William A. Shaw
PMonotary/CIed( of Gourts
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Brett M. Woodburn, Esquire F ' LE D @/

Attorney 1.D. No. 81786

Caldwell & Kearns, P.C. DEC 31 Zﬂyg

3631 North Front Street b2 leﬁllii T A{'chhr (-
Harrisburg, PA 17110 promonot:yr}c,emg}”c(,um
(717) 232-7661 T UWBuvr Te ﬂ—(--c_.k

(717) 232-2766 (fax)
bwoodburm@caldwellkearns.com
Attorney for Plaintiff, Gary L. Berkley

GARY L. BERKLEY, : IN THE COURT OF COMMON PLEAS
Plaintiff : CLEARFIELD COUNTY, PENNSYLVANIA

: NO.: 2005-582-CD

HARRY J. SHIVE and : CIVIL ACTION - LAW
DOROTHY L. SHIVE, husband
and wife, DANIEL A. SHIVE and
COLLEEN J. SHIVE, husband and wife,
PATRICK L. SHIVE and JO ELLEN
SHIVE, husband and wife, :
Defendants : ACTION TO QUIET TITLE

POST-TRIAL MOTION

AND NOW COMES the Plaintiff, Gary L. Berkley, by and through his attorneys, Caldwell &
Kearns, and files the within Post-Trial Motion; and support thereof avers the following:

UNDISPUTED FACTS

1. On or about April 22, 2005, Plaintiff Gary L. Berkley (“Plaintiff”) filed an Action to
Quiet Title to resolve a boundary dispute.

2. Defendants in this Action are Harry and Dorothy Shive, Daniel & Colleen Shive, and
Patrick and Jo Ellen Shive (“Defendants™).

3. Defendant Harry J. Shive purchased his tract of land from the Lundberg Estate on or

about October 19, 1989 (“Shive Property™).
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4, On or about September 25, 1989, Defendant Harry J. Shive hired Nicholas Shirokey, a
duly license surveyor, to conduct a survey of the property Defendant Harry J. Shive intended to purchase.

5. After completing the survey, Nicholas Shirokey provided a copy of the survey to
Defendant Harry J. Shive, who then purchased the Shive Property.

6. On or about February 23, 2001, Defendant Harry J. Shive transferred ownership of the
Shive Property from himself to all of the named Defendants.

7. On or about September 26, 2003, Plaintiff purchased three (3) parcels of land, identified
as Tax Parcel Nos. 110-T6-7, 110-T6-7.1 and 110-T6-6, from Anna Mickney (“Berkley Property™).

8. Plaintiff hired GeoTech Engineers, Inc., (“GeoTech”) to survey all of the property that he
owns.

9. As part of this process, GeoTech surveyed the Berkley Property and held the common
boundary line between the Shive Property and Berkley Property, as determined by Shirokey.

10. After Plaintiff purchased the Berkley Property, Defendants hired Gary Thorp with Curry
& Associates to (“Thorp”) re-survey the Shive Property.

11. Thorp opined that the common boundary line was further south than either Shirokey or
GeoTech determined it to be.

12. The effect of Thorp’s survey was to determine that a dirt road was on the Shive Property
instead of the Berkley Property.

13. Litigation commenced to determine the correct position of the boundary line.

14. The pleadings were closed and discovery was conducted, and a bench trial occurred on
QOctober 29, 2009.

15. Both the Shive Property and the Berkley Property were originally part of the larger parcel
of land acquired by Reverend William Beates from Jacob Gratz on or about October 12, 1832 (“Beates
Property™).

16. The Beates Property came out of the William Moore Smith Warrant.
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17. The northern-most property line of the Beates’ Property is now the northern-most line of
a smaller tract of land owned by Calvin Berkley and Albert Berkley.

18. All parties agree with the placement of this northern-most property line.

19. The northeastern corner of the Calvin/Albert Berkley property is identified as Corner 8
on Plaintiffs survey that was admitted as an exhibit at trial.

20. The northwestern corner of the Calvin/Albert Berkley property is identified as Corner 1
on Plaintiff’s survey that was admitted as an exhibit at trial.

21. All parties agree with the placement of the southern-most property line of the
Calvin/Albert Berkley property, which is also the northern-most property line for the Shive Property.

22, This common boundary line is further memorialized by a Property Line Agreement that
was subsequently recorded.

23, The western-most corner of this common boundary line is identified as Corner 7 and the
eastern-most corner of this common boundary line is identified as Corner 2 on Plaintiff’s survey that was
admitted as an exhibit at trial.

24, Reverend Beates made four (4) conveyances from the original grant that he received from
Jacob Gratz.

25. One grant was to John Beates, and is currently Pennsylvania Game Commission property;
this tract is not a part of this litigation.

26. The first grant from Reverend Beates’ Property was to Christian Hartle on January 22,
1855.

27. Plaintiff currently owns this parcel, which is the southern-most portion of what was the
Reverend Beates’ Property.

28. The second conveyance from Reverend Beates’ Property was to Michael Miller on
January 21, 1856, and recorded at Deed Book “P” at Page 616.

29. This parcel was the northern-most portion of Reverence Beates’ Property, and is

comprised entirely of the Calvin/Albert Berkley property and the Shive Property.
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30. The third conveyance from Reverend Beates’ Property was to John Miller, also on
January 21, 1856, but recorded after the deed to Michael Miller in Deed Book “P” at Page 616.
31. This parcel is now owned by Plaintiff, and the northern property line of John Miller’s
property (now Plaintiff) is the common line that forms the southern property line of the Michael Miller
(now Shive) property.

32. It is the location of this common boundary line that is in dispute.

MATTERS IN DISPUTE

33. Thorp determined that a pie-shaped piece of property that had a maximum width of 74.06
feet remained unconveyed in the Reverend Beates’ Property.

34, The Trial Court found Thorp’s testimony was credible and more accurate than GeoTech’s.

3s. The Trial Court determined that the survey prepared by Nicholas Shirokey in 1989 was of
little use.

36. The Trial Court accepted the Thorp’s conclusion that the location of the Christian Hartle
property is incorrect.

37. The Trial Court determined that GeoTech did little to establish the proper location of the
Christian Hartle tract.

38. The Trial Court adopted Thorp’s contention that it was necessary to reference a
completely separate chain of title to determine the location of the southern boundary of Reverend Beates’
property.

39. The Trial Court accepted Thorp’s contention that it was necessary to use a parcel of land
that Christian Hartle purchased from Edward and David Gratz, which was originally part of the Casper
Haines Warrant, to determine the southern boundary of the Beates Property.

40. The Trial Court accepted Thorp’s contention that there was a “gap” between the southern

boundary of Reverend Beates® property and the northern boundary of property owned by Edward and

David Gratz.
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41, The Trial Court accepted Thorp’s arbitrary decision to extend Reverend Beates’ southern
property line further south, creating an even greater excess amount of land for Reverend Beates.

42, The Trial Court accepted Thorp’s arbitrary decision nat to use the same principles to
establish the true location of the Beates-Gratz common boundary as he used to establish the location of
the Shive-Berkley common boundary.

43, The Trial Court accepted Thorp’s arbitrary decision to prorate any “excess” land between
the Michael Miller and John Miller tracts.

44, The Trial Court accepted Thorp’s arbitrary decision not to prorate any “excess” land
between the John Miller and Christian Hartle tracts.

45. If Thorp did not move the Reverend Beates’ southern boundary line further south, then
there would not have been enough “excess” land to allow Defendants to acquire the access road that is at
the heart of this dispute.

46. The Trial Court concluded that there was no basis by which to conclude that Reverend
Beates meant to convey all of the property contained in the warrant, when he made the conveyances to
Michael Miller, John Miller and Christian Hartle.

47. The Trial Court concluded that the Doctrine of Senior Rights is inapplicable.

REQUESTS FOR RECONSIDERATION

Plaintiff Gary L. Berkley respectfully requests that this Honorable Court reconsider its

conclusions based upon the following:

A. The Shirokey Survey is a Substantial Factor in Determining the Shive-Berkley Boundary

48, Nicholas Shirokey’s survey was performed prior to Shive’s acquisition of this parcel.
49, Shirokey’s survey accurately reflects the legal description in the vesting deed held by

Lundberg.
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50. Shirokey’s survey accurately reflects a legal description in the vesting deed into Harry
Shive.
51. Defendant Harry Shive was present when Shirokey performed his survey.
52. Defendant Harry Shive was given a copy of the survey and was aware of where Shirokey

had determined the boundary lines to be.

53. Shirokey’s survey accurately reflects the legal description in the vesting deed into
Defendants.
54. All Defendants had access to Shirokey’s survey at or before the time they became record

owners of the Shive Property.
585. There has been no documented evidence to suggest that Shirokey failed to accurately
identify the southern boundary of the Shive property.

56. Nicholas Shirokey’s survey in 1989 is a substantial factor in ascertaining the correct

boundary lines for the Shive Property.

B. GeoTech Established that Corner 4 is the Northeast Corner of the Christian Hartle Property

57. The northeastern corner of the Christian Hartle tract is identified as Corner 4 on
Plaintiff’s survey that was admitted as an exhibit at trial.

58. The legal description for Christian Hartle’s property begins with a call for an iron rail in a
stone pile which, based upon the remainder of the calls, places this monument as the northeast corner of
the Hartle property, as set forth in Deed Book “P” at Page 433.

59. An unrecorded deed from Christian Hartle to Lizzie Ollinger dated May 9, 1898 begins
the legal description in the same location in calling for a stone corner as a monument.

60. In a deed from Lizzie Ollinger to Joseph Ollinger at Deed Book 207, Page 243 and dated
December 24, 1912, the conveyance begins at a monument described as a stone corner.

61. In a deed from Ollinger to Mickney in Deed Book 314, Page 139 and dated February 2,

1937, the conveyance calls for a monument described as stones by pine.
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62. In a deed from Mickney to Thompson in Deed Book 480 at Pages 126 and 127 and dated
October 27, 1959, the conveyance calls for a monument described as stones by a pine.

63. This same corner is similarly described in Instrument No. 200212636 dated August 1,
2002, from Thompson back to Mickney.

64. This corner is similarly described by monument in the deed to Plaintiff dated September
16, 2003 and recorded at Instrument No. 200317439.

65. An out-sale of a parcel of land from what was originally the John Miller property
immediately to the north of the Hartle property uses the same monument, stones by a pine, in a deed to
Paul and Eula Gable found at Deed Book 720, Page 231 and dated May 1, 1962.

66. This conveyance to Gable further establishes with certainty the location of Corner 4 by
tying this stone monument to witness trees as identified in the deed recorded at Deed Book 720, Page 231.

67. GeoTech located the witness trees and identified them on Plaintiff’s survey that was
admitted as an exhibit at trial.

68. Surveys of the State Game Lands 100 in Clearfield and Center Counties use this
monument described as an iron rail in a stone pile.

69. GeoTech also located an iron rail, identified as Comner 2A in Plaintiff’s survey, as a
monument called for in the John Andrew’s warrant shown in Deed Book 12 at Page 351, along with a
recorded survey showing the same monument recorded at Survey Book “P” at Page 139.

70. The Pennsylvania Game Commission Survey filed in Map Rack 35 at Page 35 ties Corner
2A to the northeast corner of Christian Hartle’s land at Corner 4.

71, The out-conveyance to Gable for the property that previously Christian Hartle provided
access by way of a recorded easement.

72. The recorded easement was granted from lands owned by Hartle, through Ollinger and
Mickney.

73. Moving the location of the Hartle property would add additional land to the approximate

thirty acre parcel of land now owned by Defendants’ counsel and his wife.
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74. Moving the location of the Hartle property would materially affect the recorded easement.
75. There is substantial evidence, based upon monuments, adjacent boundaries, recorded

surveys and other recorded documents to establish the location of the northeast corer of the Hartle
property.
76. GeoTech accurately determined that Corner 4 is the northeastern corner of the tract

conveyed to Christian Hartle.

C. The Adjacent Boundaries in the Conveyances from Reverend William Beates Make Clear His
Intent to Convey All of His Property.

77. The conveyance from Reverend Beates to Christian Hartle identified John Miller as the

adjacent boundary to Hartle's north, to wit:

Thence, also by lands of the said Rev. William Beates this day conveyed to John
Miller South Eight Degrees East 150 perches to the place of the Beginning.

78. The conveyance from Reverend Beates to Michael Miller identified John Miller as the
adjacent boundary to Michael Miller’s south, to wit:
Thence, by other lands of said Reverend William Beates this day conveyed to
John Miller North Eighty-Eight Degrees West 150 perches to a post.
79. The conveyance from Reverend Beates to John Miller identifies both Christian Hartle and
Michael Miller as adjacent boundaries to the south and to the north, respectively.
80. According to the words and phrases of the recorded documents, Reverend Beates’

intention to convey all of his property to Christian Hartle, Michael Miller and John Miller is clear.

D. The Seniority of Each Conveyance Can be Determined.
81. Christian Hartle was the first conveyance from the Beates Property.
82. Christian Hartle is the most senior conveyance.
83, Michael Miller was the second conveyance from the Beates Property.

84. John Miller was the third conveyance from the Beates Property.
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85. The conveyance to Michael Miller was senior to the conveyance to John Miller.

E. Thorp Created 2 Needless Gap by Failing to Follow the Accepted Practices for Surveyors.

86. The Michael Miller deed describes the eastern boundary to be 100 perches, or 1,650 feet.

87. Measuring from Corner | to Corner 3, as identified on Plaintiff’s survey, measures
1,649.89 feet.

88. Corner 3 was a corner set by Nicholas Shirokey in 1989 when he performed a
retracement survey for Defendant Harry J. Shive.

89. Thorp testified he made the presumption that Michael Miller and John Miller were to
receive equal conveyances because “the area was written similarly, they were dated the same date, and
they were put on [record] back to back.”

90. Thorp testified that Corner 3 is set at a place that matches the deed conveying title from
Reverend Beates to Michael Miller.

91. Thorp testified that he ignored the leal descriptions in the conveyance from the Reverend
William Beates to Michael Miller in order to reach his conclusions.

92. Thorp ignored the calls in the deeds and the monument set by Shirokey in order to reach
his conclusions.

93. Thorp testified that Corner 4 was marked by a stone pile.

94. Thorp testified that a stone pile is considered a “monument”.

95. Thorp testified that artificial monuments, such as stone piles, are second in hierarchy for
surveying practices only to natural monuments.

96. Thorp testified that there is an iron pin denoted as Corner 5 on Plaintiff’s survey.

97. Thorp testified that the recorded distance of the eastern boundary of Hartle’s tract is 42.5
perches, or 701.25 feet,

98. Thorp testified that the measured distance from Corner 4 to Corner § is 706.51 feet.



99. Thorp testified that the variance between the recorded distance and the measured distance
is accurate by the professional standards of duly licensed surveyors in Pennsylvania.

100.  Thorp contends there is a “gap” between the southern Beates property line and the
northern Gratz property line.

101.  Thorp contends that instead of prorating the “gap” (as he suggests for the “gap” between
Michael Miller and John Miller), all of the land should be given to Reverend Beates and the Hartle
property should be moved, in its entirety, further south.

102.  To the extent that there was “excess” land in the Beates Property after the conveyances to
Hartle, Miller and Miller, following Thorp’s conclusions creates additional “cxcess” land.

103.  Thorp’s decision to ignore monuments, calls and adjacent boundaries and to instead
move to an adjoining parcel or land to justify moving the southern boundary of Reverend Beates’
property created a needless gap (or needlessly enlarged an existing gap), and disregarded the practices and

procedures accepted by professional surveyors and as established by the laws of the Commonwealth of

Pennsylvania.

PRAYER FOR RELIEF

Based upon the foregoing, Plaintiff Gary L. Berkley respectfully requests that this Honorable
Court GRANT his Motion for Reconsideration and enter an Order containing the following:

1. Based upon the calls and legal descriptions set forth in all of the deeds in the Shive chain
of title commencing with the initial conveyance from the Reverend William Beates to Michael Miller, and
continuing through the current record owners, the survey performed by Nicholas Shirokey accurately and
correctly sets forth the boundaries to the Shive property.

2. GeoTech established that Corner 4 is the northeast comer of the property initially
conveyed from Reverend William Beates to Christian Hartle within a reasonable degree of professional
certainty as required by the standards of practice and the laws of this Commonwealth, by references to

monuments, adjacent boundaries, courses and distances and other recorded conveyances and surveys.
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3. The legal description of the conveyance from the Reverend William Beates to Christian
Hartle calls for John Miller as its northern adjacent boundary.
4, The legal description of the conveyance from the Reverend William Beates to Michael
Miller calls for John Miller as its southern adjacent boundary.
5. The legal description of the conveyance from the Reverend William Beates to John

Miller calls for Christian Hartle as the southern adjacent boundary and Michael Miller as the northern

adjacent boundary.

6. A surveyor performing a retracement survey is limited to the words in deeds from the
survey.

7. The law of Pennsylvania holds, “{W1here the calls for the location of boundaries to land

are inconsistent, other things being equal, resort is to be had first to natural objects or landmarks, next to
artificial monuments, then to adjacent boundaries (which are considered a sort of monument), and

thereafter due courses and distances.” Baker V. Roslyn Swim Club, 206 Pa. Super. 192, 213 A.2d 145,

198 (1965).

8. Surveyors are bound by the legal procedures and principles for locating boundaries and
resolving title problems.

9. Plaintiff is entitled to any excess land because, in part, his deed «. . . described the
Northern portion of [his] tract as bounded on the north by the Michael Miller” tract. Trial Ct Opinion,
P.8.

10. The deed conveying the tract from the Reverend William Beates to John Miller actually
reads, in pertinent part, “Thence also by other lands of the said Rev. William Beates this day conveyed to
Michael Miller. . .”

1. The language of the deed makes clear Reverend Beates® intent to convey the entirety of
his property to Christian Hartle, Michael Miller and John Miller.

12. Thorp deviated from the laws of Pennsylvania and accepted practice of duly licensed

surveyors when he disregarded monuments in reaching his opinions and conclusions.
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13. Thorp deviated from the laws for Pennsylvania and accepted practices of duly licensed

surveyors when he disregarded adjacent boundaries in reaching his opinions and conclusions.

14. Thorp deviated from the laws of Pennsylvania and the accepted practice of duly licensed
surveyors when he ignored the calls in the deed from the Reverend Beates to Michael Miller, in reaching
his opinions and conclusions.

15. The boundary line between the properties belonging to the parties as hereby determined
to be the boundaries set by GeoTech Engineering, Inc. in the survey dated April 15, 2008, said survey
being admitted as Plaintiff’s exhibit at the time of non-jury trial.

16. The legal description of the Shive property being as follows:

“All that certain piece or parcel of land situated in the Township of Cooper,
County of Clearfield, Commonwealth of Pennsylvania bounded and described as
follows:

BEGINNING at an iron pin located in a stone pile on line of State Game Lands
#100. Said point is also the Southeast corner of Calvin and Albert Berkley;
thence along State Game Lands #100, South Zero degrees, Twenty-Two minutes,
Ten seconds West (S 0° 22’ 10” W) Eight Hundred Twenty-Five feet (825.0%) to
an iron pin; thence along the lands of Gary L. Berkley and F. Cortez Bell, III,
North Eighty-Nine degrees, Six minutes, Thirty seconds West (N 89°, 06° 30” W)
Two Thousand Six Hundred Sixty and Fourteen One-Hundredths feet (2660.14")
to an axle in Township Road #728, and on a line of John Harvey. Said point is
the Northwest corner of F. Cortez Bell, IIT; thence along the lands of John
Harvey, North One degree, Zero minutes East (N 01°, 00’ E) Eight Hundred
Thirty-Three and Twenty-Five Hundredths feet (833.25”) more or less, to an iron
pin and also the Southwest corner of Calvin and Albert Berkley; thence along
lands of Calvin and Albert Berkley, South Eighty-Eight degrees, Fifty-Five
minutes, Forty-Five seconds East (S 88°, 55°, 45” E) Two Thousand Six Hundred
Fifty-One and Six Hundredths feet (2651.06”) to an iron pin in a stone pile and
the place of Beginning.”

17. The boundary line at the southern most portion of the Christian Hartle property that was
conveyed by Reverend William Bates is hereby determined to be the boundary set by GeoTech
Engineering, Inc., in its survey dated April 15, 2008, said survey being admitted as Plaintiff’s exhibit at
the time of the non-jury trial. The legal description of that parcel is as follows:

“BEGINNING at a stone corner by a Pine, thence South 1 s degrees West, 42 /2
perches to a post; North 88 degrees West 150 perches to a post; thence North 01
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degree East 42 Y perches to a post; thence South 88 degrees East, 150 perches to
the place of Beginning.”

Respectfully submitted,

CALDWELijEAm
Date: /2/30/07 Bﬁf LQ

ZHrett M. Woodburn, Esquire
1.D. No. 81786
3631 North Front Street
Harrisburg, PA 17110
(717) 232-7661
Attorney for Plaintiff, Gary L. Berkley
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CERTIFICATE OF SERVICE

AND NOW, this 30" day of December 2009, I hereby certify that I have served the
foregoing Post-Trial Motion to the following by depositing a true and correct copy of same in the

United States mail, postage prepaid, addressed to:

F. Cortez Bell, III, Esquire
P. O. Box 1088
Clearfield, PA 16830

CALDWELL & KEARNS

o U %/1 g )l

04-668/157550
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Brett M. Woodburn, Esquire
Attorney I.D. No. 81786
Caldwell & Kearns, P.C.

3631 North Front Street
Harrisburg, PA 17110

(717) 232-7661

(717) 232-2766 (fax)
bwoodburn@caldwellkearns.com
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DEC 3 1 2008
§ V\“*&""‘7'\‘°Y/L/

iam A. Shaw
Prothonotary/Clerk of Courts

T
Attorney for Plaintiff, Gary L. Berkley Far vo Ko

: IN THE COURT OF COMMON PLEAS
: CLEARFIELD COUNTY, PENNSYLVANIA

GARY L. BERKLEY,
Plaintiff

: NO.: 2005-582-CD

HARRY J. SHIVE and
DOROTHY L. SHIVE, husband
and wife, DANIEL A. SHIVE and
COLLEEN J. SHIVE, husband and wife,
PATRICK L. SHIVE and JO ELLEN
SHIVE, husband and wife,

Defendants

CIVIL ACTION - LAW

: ACTION TO QUIET TITLE

POST-TRIAL MOTION

AND NOW COMES the Plaintiff, Gary L. Berkley, by and through his attorneys, Caldwell &

Kearns, and files the within Post-Trial Motion; and support thereof avers the following:
FACTS

1. On or about April 22, 2005, Plaintiff Gary L. Berkley (“Plaintiff”) filed an Action to
Quiet Title to resolve a boundary dispute.

2. Defendants in this Action are Harry and Dorothy Shive, Daniel & Colleen Shive, and
Patrick and Jo Ellen Shive (“Defendants™).

3. Defendant Harry J. Shive purchased his tract of land from the Lundberg Estate on or

about October 19, 1989 (“Shive Property™).

e
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4. On or about September 25, 1989, Defendant Harry J. Shive hired Nicholas Shirokey, a
duly license surveyor, to conduct a survey of the property Defendant Harry J. Shive intended to purchase.
5. After completing the survey, Nicholas Shirokey provided a copy of the survey to
Defendant Harry J. Shive, who then purchased the Shive Property.

6. On or about February 23, 2001, Defendant Harry J. Shive transferred ownership of the
Shive Property from himself to all of the named Defendants.

7. On or about September 26, 2003, Plaintiff purchased three (3) parcels of land, identified
as Tax Parcel Nos. 110-T6-7, 110-T6-7.1 and 110-T6-6, from Anna Mickney (“Berkley Property”).

8. Plaintiff hired GeoTech Engineers, Inc., (“GeoTech”) to survey all of the property that he
owns.

9. As part of this process, GeoTech surveyed the Berkley Property and held the common
boundary line between the Shive Property and Berkley Property, as determined by Shirokey.

10. After Plaintiff purchased the Berkley Property, Defendants hired Gary Thorp with Curry
& Associates to (“Thorp”) re-survey the Shive Property.

11 Thorp opined that the common boundary line was further south than either Shirokey or
GeoTech determined it to be.

12. The effect of Thorp’s survey was to determine that a dirt road was on the Shive Property
instead of the Berkley Property.

13. Litigation commenced to determine the correct position of the boundary line.

14. The pleadings were closed and discovery was conducted, and a bench trial occurred on
October 29, 2009.

MOTION TO EXCLUDE OR STRIKE TESTIMONY

15. The law of Pennsylvania holds, “[W]here the calls for the location of boundaries to land
are inconsistent, other things being equal, resort is to be had first to natural objects or landmarks, next to
artificial monuments, then to adjacent boundaries (which are considered a sort of monument), and

thereafter due courses and distances.” Baker V. Roslyn Swim Club, 206 Pa. Super. 192, 213 A.2d 145,
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198 (1965).
16. In retracing a boundary, surveyors should not second-guess the intent of the grantor.

Boundary Retracement Principles and Procedures for Pennsylvania, HERMANSEN, KNUD EVERETT, 3" Ed.

(19995).

17. A surveyor conducting a retracement survey is limited to the words and phrases in the
records. Id.

18. A surveyor conducting a retracement survey should not let any “gaps” influence the

course of the survey. Id.

19. A surveyor should not create needless gaps. Id.

20. Thorp testified that Corner 4 was marked by a stone pile.

21. Thorp testified that a stone pile is considered a “monument”.

22. Thorp testified that artificial monuments, such as stone piles, are second in hierarchy for
surveying practices only to natural monuments.

23. Thorp testified that there is an iron pin denoted as Corner S on Plaintiff’s survey.

24, Thorp testified that the recorded distance of the eastern boundary of Hartle’s tract is 42.5
perches, or 701.25 feet.

25, Thorp testified that the measured distance from Corner 4 to Corner 5 is 706.51 feet.

26. Thorp testified that the variance between the recorded distance and the measured distance
is accurate by the professional standards of duly licensed surveyors in Pennsylvania.

27. Thorp refused to accept Corner 4 as the northeast corner of the Hartle property based
upon his contention that there is a “gap” between the southern boundary of the Beates Property and the

northern boundary of the Gratz property such that the entire Hartle property had to be shifted south.

28. Thorp provides no other basis upon which to discount this monument as the corner of the
Hartle property.
29, Thorp’s refusal to accept the monument is contrary to the laws of the Commonwealth of

Pennsylvania.
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30. Thorp’s refusal to accept the monument is contrary to the standards of practice for
licensed surveyors.

31. The Michael Miller deed describes the eastern boundary to be 100 perches, or 1,650 feet.

32, Measuring from Corner 1 to Corner 3, as identified on Plaintiff’s survey, measures
1,649.89 feet.

33. Corner 3 was a corner set by Nicholas Shirokey in 1989 when he performed a
retracement survey for Defendant Harry J. Shive.

34. The Shirokey survey matches the legal description in the chain of title preceding

Defendants’ ownership of the Shive Property.

35. Thorp testified that Corner 1 is an accurate monument establishing the northeast corner of
the Beates Property.
36. Thorp testified that Corner 2 is an accurate monument establishing the eastern point on

the Albert/Calvin Berkley-Shive common boundary.

37. Thorp testified that Corner 3 is set at a place that matches the legal description in the
original deed conveying title from Reverend Beates to Michael Miller.

38. Thorp testified that he ignored the leal descriptions in the conveyance from the Reverend
William Beates to Michael Miller in order to reach his conclusions.

39. Thorp ignored the calls in the deeds and the monument set by Shirokey in order to reach

his conclusions.

40. Christian Hartle and Michael Miller are adjacent boundaries to John Miller.

41, The conveyance from Reverend Beates to Christian Hartle identified John Miller as the
adjacent boundary to Hartle's north.

42, The conveyance from Reverend Beates to Michael Miller identified John Miller as the
adjacent boundary to Michael Miller’s south.

43. The conveyance from Reverend Beates to John Miller identifies both Christian Hartle and

Michael Miller as adjacent boundaries to the south and to the north, respectively.
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44, According to the words and phrases of the recorded documents, Reverend Beates’
intention to convey all of his property to Christian Hartle, Michael Miller and John Miller is clear.

45. Thorp’s decision to ignore monuments, calls and adjacent boundaries is contrary to the
laws of the Commonwealth of Pennsylvania.

46, Thorp’s decision to ignore monuments, calls and adjacent boundaries is contrary to the
standards of practice for licensed surveyors.

47. Thorp did not use an accepted methodology to reach his conclusions.

48, Thorp’s testimony as an expert fails to meet the standards for admissibility as established
by the laws of Pennsylvania.

49, Thorp’s testimony should be excluded or stricken.

WHEREFORE, Plaintiff Gary L. Berkley respectfully requests that this Honorable Court
GRANT his motion to exclude and/or strike the testimony offered by Gary Thorp because it fails to meet

the standards established by Pennsylvania law.

Respectfully submitted,

ELD& K S

Date: /2/,’,)/“7‘ o

rctt’M Woodburn, Esquire
1.D. No. 81786
3631 North Front Street
Harrisburg, PA 17110
(717) 232-7661
Attorney for Plaintiff, Gary L. Berkley
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CERTIFICATE OF SERVICE

AND NOW, this 30™ day of December 2009, I hereby certify that I have served the
foregoing Post-Trial Motion to the following by depositing a true and correct copy of same in the

United States mail, postage prepaid, addressed to:

F. Cortez Bell, III, Esquire
P. O. Box 1088
Clearfield, PA 16830

CALDWELL & KEARNS

mef(% s

04-668/157568
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IN THE COURT ¢.-COMMON PLEAS OF CLEARFIELL COUNTY, PENNSYLVANIA
CIVIL DIVISION

Plaintiff

VS. : No. 2005-582-CD

HARRY J. SHIVE and
DOROTHY L. SHIVE, husband
and wife, DANIEL A. SHIVE and
COLLEEN J. SHIVE, husband and
wife, PATRICK L. SHIVE and
JO ELLEN SHIVE, husband and
wife,
Defendants

OPINION AND ORDER

|
The instant matter concerns a boundary line dispute between the Plaintiff Gary L. Berkley !
and the Defendants Harry J. Shive, Daniel A. Shive, Patrick L. Shive and each of their wives.
The dispute centers around certain property of Plaintiff Berkley and Defendants Shive located in
Cooper ToWnship, Clearfield County. At dispute is a pie shaped piece of ground with a
maximum width of 74.06 feet which extends from the common line between the parties property
at about the centerline of the Shive property and extends Eastward to the point where the
properties meet and adjoin the State Game Lands. The balance of the property line, from the
center of the Shive property forward (Westward) to the intersection with German Road is no
longer in dispute as a result of the purchase of the former Mountain View Center
property by F. Cortez Bell, Il and his wife, Sandra.

Harry J. Shive and his wife Dorothy moved to the Cooper Township area of Clearfield
County in the late 1950's and commenced farming various properties which they both owned and
leased. During that time period, some of the property which was farmed was that property
) 1c %ﬂb | ]
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‘ by Plaintiff Berkley in 2004. The property was subsequently conveyed by Harry J. Shive to

| himself and his sons, Daniel A. Shive and Patrick L. Shive by deed dated February 23, 2001.

| Gary L. Berkley purchased the Mikni / Mickney (Thompson) property by deed dated September

' which is currently in dispute.

£ N RN
currently owned by «fary L. Berkley, the Plaintiff herein. Al wiat time the property was owned by

the Mikni (Mickney) family and was subsequently conveyed to Leroy and Isabelle Thompson
who later sold the property to Anna Mickney, Plaintiff Berkley’s predecessor in title. Harry J.
Shive, Daniel A. Shive and Patrick L. Shive each testified at trial as to their use of the private
road across the then Zizony and later Lundberg property, Defendants Shive predecessor in title,
as their access to the area currently owned by the State Game Lands as well as to provide access
to the farm fields located on various portions of the Mickney (Thompson) tract. They
additionally testified as to the use of the roadway by members of the Zizony and Lundberg
families as well as by members of the general public as a dumpsite existed at the rear of the
property.

Harry J. Shive eventually purchased the property from the Lundberg estate by deed dated
October 19, 1989 and he and his family continued to use the roadway on the property from that

time until the present date, subject only to an obstruction which was placed across the roadway

16, 2003. It was during the course of that purchase or immediately thereafter that Plaintiff

Berkley had the property surveyed and asserted his purported ownership of the portion of ground

As part of that assertion of ownership, Plaintiff Berkley placed a large Jersey barrier
across the roadway in a position that the road could not be used except by driving across a
portion of the fields being actively farmed. In June 2004, Plaintiff Berkley filed a complaint with

the Pennsylvania State Police which led to a Non Traffic Citation being issued to Harry J. Shive
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on June 21, 2004 for Defiant Trespass when he drove arouna the barrier and continued to drive

on the roadway in order to access his picnic ground and camp located on the property that he
owned. That citation proceeded to hearing on August 20, 2004 with a finding of not guilty
because of the oﬁgoing civil property line dispute. The Defendants Shive, from the time the
barrier was placed across the roadway, always had the equipment and ability to move the same
but they continued to leave it in place out of consideration for Plaintiff Berkley. They even
moved it on one occasion to bring some equipment onto the property and then replaced it in its
original position. Finally by letter dated February 11, 2005, the Shives through counsel provided
a notification that the barrier needed to be removed within a certain time period otherwise

Shive’s would remove it. A copy of that letter was introduced as an exhibit at time of trial. The

barrier was removed by the Shives in the spring of 2005 consistent with the contents of the

letter..

The Plaintiff Berkley commenced this Quite Title action on April 22, 2005. Following
the filing of appropriate responsive and other pleadings by the parties and the completion of
discovery the matter was scheduled for Non Jury trial before the Court. Non-Jury trial was held
on Thursday, October 29, 2009 at which time testimony was taken.

From the testimony introduced at the time of non-jury trial as well as upon review of the
pleadings filed in the matter, it is clear that a valid boundary line dispute exists between the
Plaintiff and the Defendants. It is equally clear that the boundary line between the Berkley
property and the Shive property was never formally marked, or those markings have long since
been lost. The Plaintiff presented as a witness and provided testimony by way of deposition of
Nicholas Shirokey. (Plaintiff’s Exhibit A) Mr. Shirokey is a registered surveyor who was

originally retained by Harry J. Shive in 1989 at the time that he originally purchased what is now
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referred to as the Stuve tract. During the course of that deposition, Mr. Shirokey was asked by

Plaintiff’s counsel to mark upon his survey map the location of the pins or existing markers that
he found during the course of his work on the matter. He did so by placing small circles around
the objects that he found to be already existing. (Shirokey Deposition, p 15) In doing so, Mr.
Shirokey stated that he was not sure about the axle which forms the corner of the Mountain View
Center property and the Southwestern corner of the Shive tract. He indicated that he may have
set that point. (Shirokey Deposition, pp. 15-16, 42-43) The testimony of Harry J. Shive at the
time of trial indicates that he provided the axle and that Mr. Shirokey actually set that point. Mr.
Shirokey further admitted that he set the iron pin which marks the Southeastern point of the
boundary line between Berkley and Shive (Shirokey Deposition, pp. 18, 42). The line
established between the two points noted above is the boundary line between the Berkley and
Shive tracts, which is the subject of the instant dispute. It is thus agreed by all the parties to the
matter that the line was not marked prior to Mr. Shirokey performing his services. The matter for
the Court’s determination is thus the location of said boundary line between the property of the

Plaintiff Berkley and the Defendants Shive.

In making that determination, the Court finds from the testimony presented at trial and the
pleadings that certain matters are not in dispute between the parties. The parties are in agreement
as to the placement of the Northern boundary line between the Commonwealth of Pennsylvania
' Game Commission and that premises currently owned by Calvin Berkley and Albert Berkley
located to the North of the disputed boundary line area. (Trial Transcript, Testimony of Gary L.
Thorp, p. 17, 34) The parties are also in agreement as to the placement of the Southern
boundary line between the property owned by Plaintiff Berkley and various other adjoining

landowners located to the South of the disputed boundary line area. The individual adjoining
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property owners arc .isted along the bottom line of the survey map presented as an exhibit by
Plaintiff Berkley and is also the Southern most line shown on the survey map presented as an
exhibit by Defendants Shive. (Trial Transcript, Testimony of Gary L. Thorp, pp. 16-17).
Furthermore there is no dispute as to the Western and Eastern boundary lines of any of the
properties involved. The only line in contention is the Northern line of the Berkley tract and the
Southern line of the Shive tract.

There is one other point upon which all parties agree, as evidenced from their testimony

at the time of trial, and it is that point which has led to the current boundary line dispute. When

| looking at the William Moore Smith warrant and the conveyances out of said warrant, of which
|

i the properties of the Plaintiff and the Defendants are derived, there is simply too much ground
‘ contained in the warrant. After all the conveyances are taken out, there is still excess property
remaining in the warrant. The entire warrant was ultimately conveyed following the death of
William Moore Smith by his executors to Jacob Grantz and Jacob Grantz conveyed the full

warrant to Reverend William Beates as recorded in Deed Book D at Page 590 by deed dated

October 12, 1832. Reverend Beates then eventually sold out of the warrant four conveyances

which account for all of the properties conveyed out of the warrant. The four conveyances out of

the warrant were as follows:
1. Reverend William Beates to Christian Hartle as recorded in Deed Book P at Page
435 by deed dated January 22, 1855. This tract is located within the Southern
most portion of the warrant and is currently owned as a portion of the property of
the Plaintiff Berkley.
2. Reverend William Beates to Michael Miller as recorded in Deed Book P at Page

616 by deed dated January 21, 1856. This tract currently makes up the property of
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Cal"‘vlnjBerkley and Albert Berkley and the pruperty of the Defendants Shive

which is part of the current dispute.

3. Reverend William Beates to John Miller as recorded in Deed Book P at Page 616
by deed dated January 21, 1856. This tract currently makes up the property of F.
Cortez and Sandra Bell (formerly Mountain View Center), the property of Paul
and Edna Gable and a portion of the property of the Plaintiff Berkley, including
that portion of the Berkley property which is part of the current dispute.

4. Reverend William Beates to John Beates as recorded in Deed Book 12 at Page

351 by deed dated October 28, 1876. This tract currently makes up a portion of

the Pennsylvania Game Commission property which borders the properties set
forth in 2 and 3 above on the North and the East. Said area is not in dispute. ‘
After allowing for all of the above conveyances, there is still excess property remaining in
the warrant with said excess property providing the basis for the current property line dispute.

Mr. Thorp testified as to his calculation of the excess and the means by which the same was

established and determined that the excess that exists is a pie shaped piece or gap with a

maximum width of 74.06 feet. (Trial Transcript, Testimony of Gary L. Thorp, pp. 22-24, 30)

At this point, the disposition as to the disputed 74.06 feet and hence the boundary line
between the two properties must be resolved by the Court making a determination as to which of
the two surveyor’s (Mr. Curtis McKnight for Plaintiff Berkley and Mr. Thorp for Defendants
Shive) findings and conclusions are supported by the individual surveys which were completed
and the law. In general, the Court found the testimony of Gary Thorpe to be credible and more
accﬁrate than that of Mr. McKnight. As such, more weight was assigned to Mr. Thorpe’s

testimony. Brief mention must be made as to the survey prepared by Nicholas Shirokey as Mr.
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McKnight, the sufixe};;)r for Berkley, made reference to that\sufvey extensively in his testimony
and portions of his opinion appear to be based thereon. It is interesting to note that at the time of
| the deposition, as counsel for the Defendants Shive was inquiring as to the basis for his opinions
and his survey, Mr. Shirokey was discovered during the course of his testimony to be testifying
from a document prepared by Mr. McKnight and/or his Engineering firm. (Shirokey Deposition,
pp. 33-35) A copy of said documents was made by counsel for the Shives and is attached to the
deposition exhibit. After that documents was discovered, his testimony then shifts to making

reference to what he probably did, that he did not do certain things and/or I would imagine that I

: did. (Shirokey Deposition, pp. 36, 37, 38) Upon complete review the Court finds the survey of
{ Mr. Shirokey is of very little use to the Court in resolving the dispute except for the fact that it
does establish that any markings as to the disputed area were placed there by Mr. Shirokey and
were not found by him during the course of the survey as pre-existing.

The burden in this case is upon the Plaintiff Berkley as the moving party. It is incumbent
upon the Plaintiff to establish the correct boundary line and the reasons why the line should be

placed in that position. A review of the pleadings in the case and the testimony at trial clearly

provides that the basis for the claim of the Plaintiff is the doctrine of senior / junior rights. Such

a doctrine provides a certain pecking order in regard to conveyances from the same grantor and
|

that pecking order provides and determines that one title, deed or description is superior to that

resulting from a subsequent conveyance. In other words, you must take conveyances of property

from a single grantor in order and the first in time must be given full weight before determining

what the second conveyance actually transferred. Thompson v. Kauffelt, 110 Pa. 209, 1 A. 267,

268 (Pa. Supreme, 1885); Collins_v. Clough, 222 Pa. 472, 71 A. 1077, 1078 (Pa. Supreme,

1909); Wysinski v. Mazzotta, 325 Pa. Super. 128, 472 A. 2d 680, 683 (Pa. Superior, 1984);
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Murrer v. Americat: Oil Company, 241 Pa. Super. 120, 359°~.2d 817, 819 (Pa. Superior, 1976);

Will v. Piper, 184 Pa. Super. 313, 134 A. 2d 41, 44 (Pa. Superior, 1957); Merlino v. Eannotti,

177 Pa. Super. 307, 110 A. 2d 783, 787 (Pa. Superior, 1955). In this instance, Plaintiff Berkley is
'| claiming that the Michael Miller deed (Shive tract) was the first recorded and thus that deed is
superior to the subsequent recorded deed of the John Miller (Berkley tract). Both deeds are dated
the same date and thus Plaintiff Berkley takes the position that the first recorded deed is the
superior deed. According to the theory of Plaintiff Berkley, the Michael Miller deed (Shive tract)
is plotted on the land first and the provisions and descriptions of that deed are given first priority
over any other subsequent conveyance or description contained in any other subsequent deed..
(John Miller deed / Berkley tract) The Plaintiff Berkley interpretation of the doctrine is that the
John Miller deed, hence Plaintiff Berkley, takes any remainder left after the plotting of the
Michael Miller deed (Shive tract) whether that be a lesser amount of land as is contained in their
deed or a greater amount of land. as is contained in their deed.

Such an interpretation is only partially correct and hence the fallacy in Plaintiff Berkley’s

argument. It is true that Plaintiff Berkley would be left under the doctrine with any remainder

after the plotting of the Michael Miller (Shive tract) deed so long as that remainder is the same as
! or less than the land conveyed and described in their deed. Plaintiff Berkley is not entitled under
the doctrine to any excess. The only means by which Plaintiff Berkley could acquire the excess
under such a circumstance would be if their deed description were generally in nature and
described the Northern portion of their tract generally as “bounded on the north by the Michael
Miller” (Shive tract). The Michael Miller deed (Shive tract) is limited by the description in the
deed and the John Miller deed (Berkley tract) is also equally limited. John Miller (Berkley tract)

is conveyed what was conveyed but cannot expand upon Plaintiff Berkley’s deed description to
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take in any excess\préperty which was not described in theit déed. The doctrine of senior / junior
rights is based upon the principle that if a grantor has already conveyed a tract of land, the
grantor cannot in a subsequent conveyance convey the same area. Title to a property goes to the
first to receive the same within a deed. Hence, there is no problem when the subsequent
conveyance conveys exactly the remaining tract of land or any lesser tract of land. That doctrine
does not stand for the principle that if there is excess property that said excess belongs to the
junior deed holder, as the excess is not included within the description of the junior deed holders
property.

Counsel for Plaintiff Berkley took some time cross examining Mr. Thorp as to, and
reading portions, of a treatise entitled “Boundary Retracement Principles and Procedures for
Pennsylvania” by Knud Everett Hermansen. Mr. Thorp admitted that said treatise is an
authoritative treatise in his profession and that he makes use of it from time to time in helping
him to identify or reach opinions and conclusions of establishing boundaries. (Trial Transcript,
Testimony of Gary L. Thorp, p. 33) That same treatise sets forth the following in regard to senior
rights:

“When one or more parcels are conveyed from the same tract by the same

grantor (there is always some point in the history of the parcel where this is true)

and there is not enough land to accommodate all, the first conveyance has first

consideration. What this means is that the title of the later (junior) cannot encompass the

title of the earlier (senior) conveyance. From a different perspective, the boundary of the
junior transfer must conform to that of the senior transfer in areas where the title is in

conflict (overlap). This principle is known as “senior rights” at Page 4-57

Hermansen, Knud Everett. Boundary Retracement Principles and Procedures for

Pennsylvania Third Edition. Published by The Pennsylvania Society of Land Surveyors,
1995

As stated, it is important to note that the doctrine of senior / junior title is limited to
overlap situations and not to situations in which there is an excess of property. The argument of

the Plaintiff Berkley is misplaced. Mr. Thorp attempted to make that known during the course of
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his testimony. (Triar Transcript, Testimony of Gary L. Thotrp,p. 56) It is interesting to note that

the prime thrust and weight of the Plaintiff Berkley’s argument and testimony is focused on the
placement of the Michael Miller property (Shive tract) as the senior tract while very little of their
testimony was placed upon the proper placement of the Christian Hartle tract. (See Reverend
Beates conveyance number 1 above, which represent the Northern portion of the Hartle tract)
That tract is senior in time and conveyance to both the Michael Miller (Shive tract) and the John
Miller (Berkley tract) and therefore its proper placement should take precedence to all subsequent
conveyances. If the doctrine of senior / junior title is to be followed it should be followed as to all

conveyance out of the William Moore Smith warrant.

Mr. McKnight does place the tract and does so by making reference to a point along what

| would be the Eastern border of the State Game Commission Lands. Yet in doing so, he does

little to confirm that placement with other points which may be relevant to a consideration as to

the proper location of the Hartle tract. Mr. Thorp, on the other hand, confirmed the placement of

. the Hartle tract by obtaining and plotting the other half (Southern portioh) of the Hartle tract

which was conveyed by a separate deed. That deed is found in Clearfield County Deed Book

P at Page 436 which would have been the very next deed after the Reverend Beates to Hartle
conveyance. The South line of that deed (Deed Book P at Page 436 ) sits directly upon that line
which both surveyors agree to as being the Southern most line of each survey. There is complete
agreement as to the placement of that line by both surveyors. (Trial Transcript, Testimony of
Gary L. Thorp, pp. 16-17)  Mr. McKnight did not mention nor did he testify as to the
placement of that deed. Mr. Thorp noted that the placement of that Southern Hartle deed is
consistent and matches up with the properties of the adjoining landowners to the South. Mr.

Thorp indicated that very often when an area is in dispute it is best to move outside of the

10
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disputed area and L.uatch up adjoining properties to establish khown and accepted line or
boundaries and then work your way back into the disputed area. (Trial Transcript, Testimony of
Gary L. Thorp, p. 29) Once that Southern deed of Hartle is in place then Mr. Thorpe placed the
northern tract of Hartle. Placement of that Northern tract of Hartle puts the Northern Hartle line
to the South of what was referred to at trial as the access road to Gables camp. That placement
matches the two separate hashed marked trees located along that line which were pictured within
the photographs introduced by the Defendants Shive as well as the tree line with barbed wire.
(Trial Transcript, Testimony of Gary L. Thorp, pp. 21-22) Such facts further confirm the correct
placement of that line. Mr. Thorp then continues to proceed in a northward direction to place the
John Miller deed (Berkley tract which is in dispute). In a similar fashion, Mr. Thorp found a line
on the Northern side of the disputed area upon which both surveyors could agree. That being the
line of the State Game Commission and Calvin and Albert Berkley. (Trial Transcript, Testimony
of Gary L. Thorp, p. 17, 34) he then plotted in the Michael Miller deed from that line (Shive
tract). When plotted in that fashion as has been set forth above, plotting from the South from an
agreed to accurate line and from the North from an agreed to accurate line, each of which is
consistent with the boarding properties to those lines, a pie shaped gap with a maximum width of
74.06 feet is found to exist between the Michael Miller deed (Shive tract) and the John Miller
deed (Berkley tract). (Trial Transcript, Testimony of Gary L. Thorp, pp. 23-24, 30)

Plaintiff Berkley does not acknowledge that the gap exists as he has accounted for the gap
by shifting the Christian Hartle tract northward, thus allowing him to move all of his properties
northward and hence into Shive by the distance of the excess. If that position is not successful,
the argument is then made on behalf of Plaintiff Berkley that due to the doctrine of senior /

junior title he should be able to claim the excess.

11
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The real issu€ before the Court is the disposition of %he"pic shaped 74.06 foot area
between the two properties with that disposition controlling the determination of the disputed
property line. What the Court is faced with is what is commonly referred to in boundary

retracement language as a “gap.” Turning once again to the treatise, Boundary Retracement

Principles and Procedures for Pennsylvania, it acknowledges the existence of gaps and notes the

following:

“A gap is usually a small, narrow parcel of land, estate, or property which no one actively
claims......A gap is normally the result of inaccuracies in previous descriptions or surveys.
The title to the area within the gap normally resides with the owner or heirs for whom the
last survey was performed, whether they realize it or not. The law does not arbitrarily
remove someone’s title because they forgot about it or fail to acknowledge it. Naturally, |
! in performing retracement surveys, minor gaps ( and for that matter, overlaps) are '
frequently found. In some cases, large gaps are encountered. Regardless of the size, the
following are three general rules that apply to gaps.

First, the surveyor, in the course of retracing a boundary, should not second guess |
the intent of the original grantor or surveyor. It may be true that the original grantor had
every intention of transferring all of his or her title or that the original surveyor intended
to describe all of the grantor’s title, yet the surveyor performing the retracement is limited
to the words and phrases in the records. Omissions or apparent errors in the descriptions,
provided there is no conflict, do not allow a deviation from the established rules of
retracing a boundary........

Second, the surveyor should not let the gap influence the course of the survey.
While it is true that title to the gap will enhance the client’s property and no one will
question the client’s claim, the surveyor, and for that matter the client, are bound by the
legal procedures and principles for locating boundaries and resolving title problems. A
gap involves a question of title which is not within the surveyor’s authority to
decide...........
| Finally, the surveyor must not, from neglect or incompetence, create needless gaps
| when performing a retracement survey.......... ” at Pages 10-68 - 10-69
Hermansen, Knud Everett. Boundary Retracement Principles and Procedures for

Pennsylvania Third Edition. Published by The Pennsylvania Society of Land
Surveyors, 1995

Based upon the above there is apparently an acknowledgment within the area of survey
procedure and boundary retracement that there are areas of property that can exist between two
property lines. Such is the situation with which the Court is faced in this instance. This Court

notes that counsel for the Defendants Shive made a significant point with Mr. McKnight as to

12




N\ SN

how he made the assumption that Reverend Beates meant to uonvey all of his property at the time
of the conveyances to Michael Miller and John Miller. Mr. McKnight got to the point where he
indicated in essence in every deed, the grantor who is retaining a portion of his ground and not
convey the same should place a reservation of the remainder within the deed. Mr. McKnight
needs to make the assumption that all property was conveyed in order to uphold the conclusions
of his survey and the position of Plaintiff Berkley. In making the assumption that Reverend
Beates conveyed all of his property, Mr. McKnight in essence is violating general rules number 1
and 2 in regard to gaps as has been set forth above. He is assuming that all property was
conveyed in the deeds to Michael Miller and John Miller by Reverend Beates and he has no basis
to make that assumption other than the fact that the deeds were made on the same date to
brothers and contained generally similar acreage.

In essence, the Court has two choices. The Court may quite properly hold that the area of
the gap was never conveyed and that legally the pie shaped piece remains the property of the
heirs of Reverend Beates. That holding certainly can be supported by the facts of the case and

| the acknowledgment of both surveyors that an excess of property exists. Such a holding would
however create a landlocked no mans land which could not be claimed by either party to the land
dispute, and given the location and small size of the piece seems to be an unworkable solution.

| The other option available to the Court is that described by Mr. Thorp in setting forth the position

of the Defendants Shive. Mr. Thorp clearly admits that he divided the pie shaped excess 74.06

feet of ground by providing one half to Defendants Shive and one half to Plaintiff Berkley. (Trial

Transcript, Testimony of Gary L. Thorp, pp. 52, 55, 56) The division option provides for

continued use of the excess ground in question and acknowledges the assumption made by Mr.

McKnight and also desired to be made by Mr. Thorp that the conveyances to Michael Miller

13
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(Shive tract) and to sohn Miller (Berkley tract) were meant 1o be equal conveyances and were
meant to dispose of all available property in the area belonging to Reverend Beates. Such a
holding provides one half of the disputed ground to each of the parties to the proceeding and
would appear to be a fair, equitable and workable resolution of the property line dispute.

The standards of practice in Pennsylvania limit prorating or apportioning land to only
those circumstances in which, “(1) there are no valid monuments originally set between existing
monuments or block corners, (2) there are no senior rights to be considered, and (3) there is

excess or deficiency in the boundary distance between the monuments.” RETRACEMENT

PRINCIPLES, § 10.3.3.1. Here, the doctrine of senior rights within this subdivision is
inapplicable. Therefore, the prorating or apportioning of the pie shaped gap is appropriate in this

case.

ORDER
NOW, this 21* day of December, 2009, consistent with the Court’s Opinion; it is the
ORDER of this Court as follows:
1. The boundary line between the properties belonging to the parties is hereby determined to
be the boundary set by Gary L. Thorp, PLS, in his survey dated April 5, 2004 (revised
July 30, 2004), said survey being admitted as Defendants Exhibit 3 at time of non-jury
trial. The legal description of the boundary line being as follows:

All that certain piece or parcel or land situated in the Township of Cooper, County of
Clearfield, Commonwealth of Pennsylvania bounded and described as follows:

Beginning at a %” rebar (set) on the Western line of the Commonwealth of Pennsylvania
State Game Lands as described in Deed Book 591 page, 38, said rebar being South 00
Degrees 22 Minutes 13 Seconds West a distance of 825.42 feet thence South 00 Degrees
25 Minutes 30 Seconds West a distance of 861.62 feet from the Northeast corner of
Calvin and Albert Berkley as recorded in Deed Book 525 page 699, the said Northeast

14
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corner beiny, the common corner with the Commonweadith of Pennsylvania State Game

Lands, said % rebar and place of beginning of the boundary line being the Southeast
corner of the Harry J. Shive, Daniel A. Shive and Patrick L. Shive parcel and running:

Thence from said %” rebar establishing the boundary line between Harry J. Shive,
Daniel A. Shive and Patrick L. Shive and the lands of Gary L. Berkley the line runs
North 88 degrees 28 Minutes 08 Seconds West a distance of 1685.05 feet to a %" rebar
(set) and the end of the property line between the two parties.

2. The Defendants’ Counterclaim is hereby DISMISSED.

BY THE COURT,

FREDRIC J. AMMERMAN

15
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION
GARY L. BERKLEY
-VS- : No. 05-582-CD
HARRY J. SHIVE and DOROTHY
L. SHIVE, husband and wife,
DANIEL A. SHIVE and COLLEEN
J. SHIVE, husband and wife,
PATRICK L SHIVE and JO ELLEN
SHIVE, husband and wife
ORDER
AND NOwW, this 29th day of October, 2009, following
the completion of the taking of testimony in civil nonjury
trial, it is the ORDER of this Court that counsel for both
parties have no more than thirty (30) days from this date in

which to submit appropriate brief to the Court.

BY THE COURT,

President Judge

William A. Shaw
honotary/Clerk of Courts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

GARY L. BERKLEY,
Plaintiff

vs.

HARRY J. SHIVE and

DOROTHY L. SHIVE, husband

and wife, DANIEL A. SHIVE and
COLLEEN J. SHIVE, husband and
wife, PATRICK L. SHIVE and

JO ELLEN SHIVE, husband and
wife,

Defendants:

No. 2005-582-CD
Type of Case: Civil

Type of Pleading:
Answer to New Matter to
Counterclaim

Filed on Behalf of:
Defendants Shive

Counsel of Record for This
Party:

F. Cortez Bell, III, Esq.
I.D. #30183

318 East Locust Street

P. O. Box 1088
Clearfield, PA 16830
Telephone: (814) 765-5537

EJLED e
ocT 28 0

7 William A. Sha
Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

GARY L. BERKLEY,
Plaintiff

vs. : No. 2005-582-CD

HARRY J. SHIVE and

DOROTHY L. SHIVE, husband

and wife, DANIEL A. SHIVE and
COLLEEN J. SHIVE, husband and
wife, PATRICK L> SHIVE and

JO ELLEN SHIVE, husband and
wife, :
Defendants:

ANSWER TO NEW MATTER TO COUNTERCLATIM

NOW comes the Defendants, Harry J. Shive and Dorothy L.
Shive, his wife, Daniel A. Shive and Colleen J. Shive, his wife and
Patrick L. Shive and Jo Ellen Shive, his wife, by and through their
attorney, F. Cortez Bell, III, Esquire, who respectfully sets forth
the Defendant’s Answer to New Matter to Counterclaim as follows:
38. Paragraph Thirty Eight of the New Matter to Counterclaim
would be denied. The Defendants would specifically aver that they
can show that they or their predecessors in title have used the
roadway in question in an open manner for a period of at least 21
years. Strict proof of the denied averment set forth in the New

Matter would be demanded at time of trial or hearing in this



matter.

39. Paragraph Thirty Nine of the New Matter to Counterclaim
would be denied. The Defendants would specifically aver that they
can show that they or their predecessors in title have used the
roadway in question in a manner which would be adverse to any other
owner or purported owner thereof for a period of at least 21
years. Strict proof of the denied averment set forth in the New
Matter would be demanded at time of trial or hearing in this
matter.

40. Paragraph Forty of the New Matter to Counterclaim
would be denied. The Defendants would specifically aver that they
can show that they or their predecessors in title have used the
roadway in question continuously for a period of at least 21
years. Strict proof of the denied averment set forth in the New
Matter would be demanded at time of trial or hearing in this
matter.

41. Paragraph Forty One of the New Matter to Counterclaim
would be denied. The Defendants would specifically aver that they
can show that they or their predecessors in title have used the

roadway in question in an notorious and uninterrupted manner for a
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period of at least 21 years. Strict proof of the denied averment
set forth in the New Matter would be demanded at time of trial or
hearing in this matter.

42. Paragraph Forty Two of the New Matter to Counterclaim
would be denied. The Defendants would specifically aver that they
can tack their claimed use of the roadway in question to their
predecessors in interest. Strict proof of the denied averment set
forth in the New Matter would be demanded at time of trial or
hearing in this matter.

43. Paragraph Forty Three of the New Matter to Counterclaim
would be denied. The Defendants would specifically aver that they
can and do state or establish a claim for prescriptive easement.
Strict proof of the denied averment set forth in the New Matter
would be demanded at time of trial or hearing in this matter.

WHEREFORE the Defendants Harry J. Shive and Dorothy L. Shive,
his wife, Daniel A. Shive and Colleen J. Shive, his wife and
Patrick L. Shive and Jo Ellen Shive, his wife, respectfully request

that your Honorable Court find that the Defendants have an easement
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over the property in question as a result of a prescriptive
easement .

Respectfully submitted,

By,

5(/‘1 AT
F. Cortez ﬁell, ITI, Esquire
Attorney for Defendants Shive




VERIFICATION

I F. Cortez Bell, III, Esquire, Counsel for the
Defendants Shive do hereby verify that the averments set forth in
the foregoing Anser to New Matter to Counterclaim are true and
correct to the best of my information, knowledge and belief based
upon knowledge and information related to me from my clients the
Defendants in the instant matter. The instant verification is
being supplied for the purpose so as to allow the filing of the
within document and Counsel for the Defendants shall obtain the
verification of each of the individual Defendants in the matter

with the same being filed with the Court.

7(/!’ B4 T

F. Cortez/Bell, IIT




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

GARY L. BERKLEY,
Plaintiff

vSs. : No. 2005-582-CD

HARRY J. SHIVE and
DOROTHY L. SHIVE, husband
and wife, DANIEL A. SHIVE and
COLLEEN J. SHIVE, husband and
wife, PATRICK L> SHIVE and
JO ELLEN SHIVE, husband and
wife,

Defendants:

CERTIFICATE OF SERVICE

I hereby certify that I am this day serving a copy of the
foregoing Anser to New Matter to Counterclaim upon the following
person addressed as follows by the following means of service

By FAX to (717)232-2766 to

Brett M. Woodburn, Esqguire
Caldwell & Kearns
3631 North Front Street
Harrisburg, PA 17110-1533

By personal service on October 29, 2009

7(/" BA 0

F. Cortez Bell, III, Esquire
Attorney for Defendants

Date: October 28, 2009
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA
CIVIL DIVISION

GARY L. BERKLEY

vs.
NO. 2005-582-CD

HARRY J. SHIVE and DOROTHY L.

SHIVE, husband and wife,

DANIEL A. SHIVE and COLLEEN J.

SHIVE, husband and wife,

PATRICK L. SHIVE and JO ELLEN

SHIVE, husband and wife

SCHEDULING ORDER

A
AND NOW, this & ) day of July 2009, following pre-trial conference, it is
the ORDER of the Court that a Civil Bench Trial shall be and is hereby scheduled in

the above captioned case for the 29" day of October, 2009 at 9:00 o’clock A.M. in

Courtroom #1 of the Court of Common Pleas of Clearfield County, Pennsylvania.

BY THE COURT:
FREDRIC J. AMMERMAN
President Judge

FE gg &ﬂ@ifh?y:
. ' (eraburn
 WEes Beol

7
William AL Shaw
prothenotary/Clerk of Gourts @
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GARY L. BERKLEY, : IN THE COURT OF COMMON PLEAS

Plaintiff : CLEARFIELD COUNTY, PENNSYLVANIA

: NO.: 2005-582-CD

. S
FILED®

HARRY J. SHIVE and : CIVIL ACTION - LAW APR 21 700
DOROTHY L. SHIVE, husband : o “‘ \n 4o

and wife, DANIEL A. SHIVE and : l“‘a‘“/&eﬁ?g‘f"mms
COLLEEN J. SHIVE, husband and wife, : Prothonotary At

2 cens ¥
PATRICK L. SHIVE and JO ELLEN

SHIVE, husband and wife, :
Defendants : ACTION TO QUIET TITLE

ORDER OF COURT

AND NOW, this a IS{ day of April, 2009, upon consideration of the within Motion

of Plaintiff, Gary L. Berkley, it is hereby Ordered that the above-referenced matter is continued

until wedveedayy  the 2 day of __ \o\, . 2009, at
1.30 _&.m. in Courtroom # 4of the Clearfield County Courthouse.
BY THE COURT:

v r 1 /\
il ,«M@M
i
J.
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GARY L. BERKLEY,
Plaintiff

HARRY J. SHIVE and
DOROTHY L. SHIVE, husband
and wife, DANIEL A. SHIVE and

COLLEEN J. SHIVE, husband and wife,

PATRICK L. SHIVE and JO ELLEN
SHIVE, husband and wife,
Defendants

7N
N S

: IN THE COURT OF COMMON PLEAS
: CLEARFIELD COUNTY, PENNSYLVANIA

: NO.: 2005-582-CD

: CIVIL ACTION - LAW

: ACTION TO QUIET TITLE

MOTION FOR CONTINUANCE Filed on
Behalf of Gary L. Berkley, Plaintiff

Counsel of Record for this Party:

Brett M. Woodburn, Esquire
Attorney I.D. # 81786

3631 North Front Street
Harrisburg, PA 17110
(717) 232-7661

Opposing Counsel:

F. Cortez Bell, Esquire
'318 East Locust Street
P.O. Box 1088
Clearfield, PA 16830

ET'ED ec

b
e SR A ’7 odbucn
William A. Shaw
Pr othof\:)m/ terk of Courts

1%,
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Brett M. Woodburn, Esquire

Attorney I.D. # 81786

Caldwell & Kearns, P.C.

3631 North Front Street

Harrisburg, PA 17110

(717) 232-7661

(717) 232-2766 (fax)

Attorney for Plaintiff, Gary L. Berkley

GARY L. BERKLEY, - : INTHE COURT OF COMMON PLEAS -
Plaintiff : CLEARFIELD COUNTY, PENNSYLVANIA

: NO.: 2005-582-CD

HARRY J. SHIVE and : CIVIL ACTION - LAW
DOROTHY L. SHIVE, husband :
and wife, DANIEL A. SHIVE and
COLLEEN J. SHIVE, husband and wife,
PATRICK L. SHIVE and JO ELLEN
SHIVE, husband and wife, :
Defendants : ACTION TO QUIET TITLE

MOTION FOR CONTINUANCE

AND NOW, comes the Plaintiff, Gary L. Berkley, by and through his attorney, Brett M.
Woodburn, Esquire, and files this Motion for Continuance and in support thereof, avers as
follows:

1. On April 22, 2005, Plaintiff filed a Complaint for Action to Quiet Title, instituting
the above-referenced action.

2. On March 23, 2009, the Honorable Fredric J. Ammerman, entered an Order,
scheduling a Pre-Trial Conference for Friday, April 24, 2009, at 1:30 p.m., in Judges Chambers

of the Clearfield County Courthouse. A true and correct copy is attached hereto as Exhibit “A”.
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3. Brett M. Woodburn, Esquire, counsel for Gary L. Berkley, will be out of state on
the date scheduled for such Pre-Trial Conference, April 24, 2009, and is currently scheduled to
return to Pennsylvania on Thursday, May 7, 2009.

4. Counsel for Plaintiff Gary L. Berkley, respectfully requests a continuance.

5. Counsel for Defendants concurs with the within Motion.

WHERFORE, it is respectfully requested that this matter be continued to permit counsel

for Plaintiff to be present for the Pre-Trial Conference.

Respectfully submitted,

Date:_ #1o7 @y{%}g\\)

Woodburn, Esquire
Attorney 1.D. # 81786
3631 North Front Street
Harrisburg, PA 17110
(717) 232-7661
Attorney for the Plaintiff

04668-146884
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VERIFICATION

I, Karen W. Miller, Esquire, attorney for Plaintiff, hereby verify that the matters
contained herein constitute conclusions of law, facts of record and matters exclusively within the
knowledge of counsel and is true and correct to the best of my knowledge, information and
belief. I understand that false statements herein are subject to the penalties of 18 Pa. C.S. 4904,

relating to unsworn falsification to authorities.

Dated: ‘f/ ¢/ 20 Q)<0\M~ ). W

| Karen W. Miller, Esquife/
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CERTIFICATE OF SERVICE

AND NOW, this ‘_Zﬂ._ day of April 2009, I hereby certify that I have served a copy of the
within document on the following by depositing a true and correct copy of the same in the U.S. |
Mail at Harrisburg, Pennsylvania, postage prepaid, addressed to:

F. Cortez Bell, Esquire
318 East Locust Street

P.O. Box 1088
Clearfield, PA 16830

CALDWELL & KEARNS

By: h% Wz”'




GARY L. BERKLEY, : INTHE COURT OF COMMON PLEAS
Plaintiff : CLEARFIELD COUNTY, PENNSYLVANIA

: NO.: 2005-582-CD

HARRY J. SHIVE and : CIVIL ACTION - LAW
DOROTHY L. SHIVE, husband :
and wife, DANIEL A. SHIVE and
COLLEEN J. SHIVE, husband and wife,
PATRICK L. SHIVE and JO ELLEN
SHIVE, husband and wife, :
Defendants : ACTION TO QUIET TITLE

MOTION FOR CONTINUANCE Filed on
Behalf of Gary L. Berkley, Plaintiff

Counsel of Record for this Party:

Brett M. Woodburn, Esquire
Attorney 1.D. # 81786

3631 North Front Street
Harrisburg, PA 17110
(717) 232-7661

Opposing Counsel:

F. Cortez Bell, Esquire
318 East Locust Street
P.O.Box 1088
Clearfield, PA 16830

FILED

m 1. 30pM. Gt

APR 16 2009 .. Moy

William A. Shaw 2
D xSt s, (G



Brett M. Woodburn, Esquire

Attorney I.D. # 81786

Caldwell & Keams, P.C.

3631 North Front Street
Harrisburg, PA 17110

(717) 232-7661

(717) 232-2766 (fax)

Attorney for Plaintiff, Gary L. Berkley

GARY L. BERKLEY, : : INTHE COURT OF COMMON PLEAS -
Plaintiff : CLEARFIELD COUNTY, PENNSYLVANIA

: NO.: 2005-582-CD

HARRY J. SHIVE and : CIVIL ACTION - LAW

DOROTHY L. SHIVE, husband :

and wife, DANIEL A. SHIVE and

COLLEEN J. SHIVE, husband and wife,

PATRICK L. SHIVE and JO ELLEN

SHIVE, husband and wife, : '
Defendants : ACTION TO QUIET TITLE

MOTION FOR CONTINUANCE

AND NOW, comes the Plaintiff, Gary L. Berkley, by and through his attorney, Brett M.
Woodburn, Esquire, and files this Motion for Continuance and in support thereof, avers as
follows:

1. On April 22, 2005, Plaintiff filed a Complaint for Action to Quiet Title, instituting
the above-referenced action.

2. On March 23, 2009, the Honorable Fredric J. Ammerman, entered an Order,
scheduling a Pre-Trial Conference for Friday, April 24, 2009, at 1:30 p.m., in Judges Chambers

of the Clearfield County Courthouse. A true and correct copy 1s attached hereto as Exhibit “A”.



3. Brett M. Woodburn, Esquire, counsel for Gary L. Berkley, will be out of state on
the date scheduled for such Pre-Trial Conference, April 24, 2009, and is currently scheduled to
return to Pennsylvania on Thursday, May 7, 2009.

4. Counsel for Plaintiff Gary L. Berkley, respectfully requests a continuance.

5. Counsel for Defendants concurs with the within Motion.

WHERFORE, it is respectfully requested vthat this matter be continued to permit counsel
for Plaintiff to be present for the Pre-Trial Conference.

Respectfully submitted,

Date: 7[/ 4 KJ? N \_’Q

"FHVf Woodburn, Esqulre
Attorney I.D. # 81786
3631 North Front Street
Harrisburg, PA 17110
(717) 232-7661
Attorney for the Plaintiff

04668-146884



CERTIFICATE OF SERVICE

AND NOW, this % day of April 2009, I hereby certify that I have served a copy of the
within document on the following by depositing a true and correct copy of the same in the U.S. |
Mail at Harrisburg, Pennsylvania, postage prepaid, addressed to:

F. Cortez Bell, Esquire
318 East Locust Street

P.O. Box 1088
Clearfield, PA 16830

CALDWELL & KEARNS

-

By: \f\a/md [reades
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GARY L. BERKLEY, : INTHE COURT OF COMMON PLEAS

Plaintiff : CLEARFIELD COUNTY, PENNSYLVANIA
: NO.: 2005-582-CD

HARRY J. SHIVE and : CIVIL ACTION - LAW
DOROTHY L. SHIVE, husband :
and wife, DANIEL A. SHIVE and
COLLEEN J. SHIVE, husband and wife,
PATRICK L. SHIVE and JO ELLEN
SHIVE, husband and wife, :
Defendants : ACTION TO QUIET TITLE

ORDER OF COURT

AND NOW, this ‘U'rh day of April, 2009, upon consideration of the within Motion
of Plaintiff, Gary L. Berkley, it is hereby Ordered that the above-referenced matter is continued

until \J@Y\Eﬁd&t the aa‘g day of 3,)33‘ , 2009, at

V.30 ¥ .m. in Comsrmsmiz of the Clearfield County Courthouse.
.Soec\es Groumbee €S

BY THE COURT:
(\:}L&/ﬁ" 4 } 4‘4 il O
% J.

FILED scc
92‘732009%“31‘3‘”‘“’”“

William A. Shaw

Prothonatary/Cierk of Courts
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Hiam A Shaw
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pate: /174
x You are responsible for serving all eppropriate panies,

~——The Prothonotary's office has provided sefvice tg the following partiss;
Plaintiff(s) PlAntifi(s) Atiorney . Other
——. Defendant(s) Defendant(s) Attomey

~——. Special Instructions:




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA
CIVIL DIVISION

GARY L. BERKLEY

Vs. : No. 05-582-CD

HARRY J. SHIVE and DOROTHY L.
SHIVE, husband/wife, DANIEL A. SHIVE and

COLLEEN J. SHIVE, husband/wife, PATRICK L. : FIL ED
SHIVE and JO ELLEN SHIVE, husband/wife

M.
M G

iam A. Shaw
S Prothonotary/Cierk of Courts

cene <o Ty

ORDER Wesogun
P EE— Y
. i . B
AND NOW, this 43 day of March, 2009, it is the Order of the /
Forvn,

Court that a pre-trial conference in the above-captioned matter shall be and is

hereby scheduled for Friday, April 24, 2009 at 1:30 P.M. in Judges Chambers,

Clearfield County Courthouse, Clearfield, PA.

BY THE COURT:

Frédric . Amrhefman
President Judge
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GARY L. BERKLEY, : INTHE COURT OF COMMON PLEAS
Plaintiff : CLEARFIELD COUNTY, PENNSYLVANIA
V. :
: NO.: 2005-582-CD
HARRY J. SHIVE and : CIVIL ACTION - LAW

DOROTHY L. SHIVE, husband
and wife, DANIEL A. SHIVE and
COLLEEN J. SHIVE, husband and wife,
PATRICK L. SHIVE and JO ELLEN
SHIVE, husband and wife, :
Defendant : ACTION TO QUIET TITLE

ORDER

AND NOW, this day of , 2009, it is hereby

ordered that, the above-referenced action shall be listed for trial.

BY THE COURT:




IN THE COURT OF COMMON

GARY I.. BERKLEY

(Plaintiff)

c/o Brett M. Woodburn, Esquire
Caldwell & Kearns

(Street Address)

3631 North Front Street
Harrisburg, PA 17110

(City, State ZIP)

VS. HARRY J. SHIVE and DOROTHY L.
SHIVE, husband/w1fe, DANIEL A,
SHIVE and COLLEEN J. SHIVE, hus
/wife, PATRICK L. SHIVE and JO

PLEAS OF CLEARFIELD COUNTY PENNSYLVANIA

CIVIL ACTION _ LAW

No. 2005-582-CD

Type of Case: Action to Quiet Title

Type of Pleading: Certificate of Readiness

Filed on Behalf of:

(Plaintiff/Defendant)

(Defendant) ELLEN SHIVE, husband/wife

c/o F. Cortez Bell, 111, Esquire

(Street Address)
318 Locust Street, P.0. Box 1088

Clearfield, PA 16830
(City, State ZIP)

FILED
a5 5908

5 William A. Shaw @
Prothonotary/Clerk of Courts

QCQA“H&%odbm\

Brett M. Woodburn, Esquire
(Filed by)
Caldwell & Kearns

3631 North Front Street
Harrisburg, PA 17110

(Address)

_(717) 232-7661

(Phqne) <:1~_J

(~_—~1signature)
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

Civil Trial Listing/Certificate of Readiness

Plaintiff(s): GARY I.. BERKIEY Case Number: 2005-582-CD

Defendant(s): HARRY J. SHIVE and DOROTHY L. SHIVE, husband and wife

DANTEL A, SHIVE and COLLEEN J. SHIVE, husband and wife
—PATRTCK I.. SHIVE and JO_ELIEN SHIVE, husband and wife

To the Prothonotary:

Arbitration Limit:
Type Trial Requested: Jury X Non-Jury Arbitration
Estimated Trial Time: 1 DAY

Jury Demand Filed By:
Date Jury Demand Filed:

Please place the above-captioned case on the trial list. I certify that all discovery in the case has been
completed; all necessary parties and witnesses are available; serious settlement negotiations have been
conducted; the case is ready in all respects for trial, and a copy of this Certificate has been served upon all
counsel of record and upon all parties of record who are not represented by counsel.

QCS\ March 18, 2009

(Signature) (Date)

For the Plaintiff: Brett M, Woodburn, Esquire (717) 232-7661 Telephone Number

For the Defendant: F. Cortez Bell, III, Esquire (814) 765-5537 Telephone Number

For Additional Defendant: Telephone Number

Certification of Current Address for all parties or counsel of record:

Name: Brett M, Woodburn Address:3631 N, Front St. City/State/Zip: Harrisburg, PA 17110
Name: p, Ccortez Bell, IIT Address: 318 Locust Street  City/State/Zip: Clearfield, PA 16830
Name: Address: P.0. Box 1088 City/State/Zip:
Name: Address: City/State/Zip:
Name: Address: City/State/Zip:
Name: Address: City/State/Zip:
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GARY L. BERKLEY, : IN THE COURT OF COMMON PLEAS

Plaintiff : CLEARFIELD COUNTY, PENNSYLVANIA
: NO.: 2005-582-CD

HARRY J. SHIVE and : CIVIL ACTION - LAW
DOROTHY L. SHIVE, husband :
and wife, DANIEL A. SHIVE and
COLLEEN J. SHIVE, husband and wife,
PATRICK L. SHIVE and JO ELLEN
SHIVE, husband and wife, :
Defendant : ACTION TO QUIET TITLE

PRAECIPE TO LIST CASE FOR TRIAL

TO THE HONORABLE COURT:

GARY L. BERKLEY, Plaintiff, in the above captioned matter, by and through his
counsel, Brett M. Woodburn, Esquire, having properly served his Notice of Praecipe to List Case
for Trial upon Defendants on March 5, 2009, and having filed the appropriate Certification

attached hereto as Exhibit “A”, does praecipe this Court to list the above-action for trial.

Respectfully submitted,

Harrisburg, PA 17110-1533
(717) 232-7661 - Phone
(717) 232 - 2766 - Fax

Attorneys for Plaintiff
Date: Bﬁ & / @7
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CERTIFICATE OF SERVICE

AND NOW, this ﬁ_ day of March, 2009, I hereby certify that I have served a copy of
the within document on the following by depositing a true and correct copy of the same in the
U.S. Mails at Harrisburg, Pennsylvania, postage prepaid, addressed to:

F. Cortez Bell, Esquire
318 East Locust Street

P.O. Box 1088
Clearfield, PA 16830

CALDWELL & KEARNS

04668/145691
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GARY L. BERKLEY, : IN THE COURT OF COMMON PLEAS

Plaintiff . CLEARFIELD COUNTY, PENNSYLVANIA

: NO.: 2005-582-CD

HARRY J. SHIVE and : CIVIL ACTION - LAW
DOROTHY L. SHIVE, husband ;

and wife, DANIEL A. SHIVE and

COLLEEN J. SHIVE, husband and wife,

PATRICK L. SHIVE and JO ELLEN

SHIVE, husband and wife,

Defendant : ACTION TO QUIET TITLE

CERTIFICATION TO FILE PRAECIPE FOR TRIAL

I, BRETT M. WOODBURN, ESQUIRE, of Caldwell & Kearns, attorneys for Gary L.

Berkley, hereby certify this [ 8<th day of Ma LY , 2009, that:

(D
)
€)
4
©)

No motions in the above-referenced action are outstanding;

Discovery in the above-referenced action is complete;

The case is ready for trial;

This is a non-jury action;

Notice of the Praecipe for Trial was mailed by first-class mail, postage prepaid, to
the counsel for Defendants, F. Cortez Bell, Esq., 318 East Locust Street, P.O. Box

1088, Clearfield, PA 16830, as evidenced by the copy of the letter dated March 5,

2009, attached hereto.

oodburn, Esquire
~Ct. L.D. No. 81789
3631 North Front Street
Harrisburg, PA 17110-1533
(717) 232-7661 - Phone
(717) 232 - 2766 - Fax
Attorneys for Plaintiff
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JAMES R. CLIPPINGER CALDWELL & KEARNS OF COUNSEL
CHARLES J. DEHART. Il A PROFESSIONAL CORPORATION CARL G. WASS
JAMES L. GOLDSMITH JAMES D. CAMPBELL, JR.
P. DANIEL ALTLAND ATTORNEYS AT LAW
JEFFREY T. McGUIRE* THOMAS D. CALDWELL, JR.
STANLEY J. A. LASKOWSKI 3631 NORTH FRONT STREET uezs-200
DOUGLAS K. MARSICO
BRETT M. WOODBLRN HARRISBURG, PENNSYLVANIA 17110-153 3 RICHARD L. KEARNS
MICHAEL D, REED RETIRED
PAULA J. LEICHT
ELIZABETH H. FEATHER
KAREN W. MILLER
DOUGLAS M. OBERHOLSER 717-232-766)
*BOARD CERTIFIED CiVIL TRIAL ADVOCATE FAX: 717-232-2766

March 5, 2009 thefim@caldwellkearns.com

F. Cortez Bell, III, Esquire
318 Locust Street

P.O. Box 1088

Clearfield, PA 16830

RE:  Gary L. Berkley v. Harry J. Shive et al.
Docket No. 2005-582-CD

Dear Attorney Bell:
Enclosed please find a Praecipe for Trial and accompanying Certification which we
intend to file with the Prothonotary of Clearfield County. Pursuant to Local Rule 212.2, we are

providing you with Notice of the proposed documents.

Should you have any questions or concems, please do not hesitate to contact me. I can be
reached by telephone or through e-mail at bwoodburn@caldwellkearns.com.

\Q{y truly¥ours,
! M. Woo urn i

CALDWELL & KEARNS

R

BMW:nb
/Enclosures

cc: Gary L. Berkley
04-688/145702
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CERTIFICATE OF SERVICE

AND NOW, this j_ﬁh day of March, 2009, I hereby certify that T have served a copy of
the within document on the following by depositing a true and correct copy of the same in the
U.S. Mails at Harrisburg, Pennsylvania, postage prepaid, addressed to:

F. Cortez Bell, Esquire
318 East Locust Street

P.O. Box 1088
Clearfield, PA 16830

CALDWELL & KEARNS

By MW




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

GARY L. BERKLEY,
Plaintiff

VS.

HARRY J. SHIVE and

DOROTHY L. SHIVE, husband

and wife, DANIEL A. SHIVE and

COLLEEN J. SHIVE, husband and

wife, PATRICK L. SHIVE and

JO ELLEN SHIVE, husband and wife,
Defendants

CIVIL DIVISION

NO. 05-582-CD

Type of Case: Civil

Type of Pleading:
Certificate of Service
Answer to Interrogatories

Filed on Behalf of:
Harry J. Shive
Dorothy L. Shive
Daniel A. Shive
Colleen J. Shive
Patrick L. Shive
Jo Ellen Shive

Defendants

Counsel of Record for
This Party:

F. Cortez Bell, 111, Esquire
I.D. #30183

F. CORTEZ BELL, III, ESQUIRE
318 East Locust Street

P.O. Box 1088

Clearfield, PA. 16830

Telephone: 814-765-5537

8.3
NOV 25
Witiam A. Shat

ProthonotarV/C‘efk of Courts

&)



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
GARY L. BERKLEY,
Plaintiff
VSs. : No. 05-582-CD

HARRY J. SHIVE and

DOROTHY L. SHIVE, husband

and wife, DANIEL A. SHIVE and

COLLEEN J. SHIVE, husband and

wife, PATRICK L. SHIVE and

JO ELLEN SHIVE, husband and wife,
Defendants

CERTIFICATE OF SERVICE

I hereby certify that I am this day serving a copy of the foregoing Answer to
Interrogatories upon the person set forth below by mailing a copy thereof by United States Postal

Service Express Mail, postage prepaid, addressed as follows:

Mr. Brett M. Woodburn, Esquire
Caldwell & Kearns

3631 North Front Street
Harrisburg, PA. 17110

F (4 B ™

F. Cortez Bell, I1I, Esquire
Attorney for Defendants Shvie

Dated: November 25, 2008



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

GARY L. BERKLEY,
Plaintiff

VS.

HARRY J. SHIVE and

DOROTHY L. SHIVE, husband

and wife, DANIEL A. SHIVE and

COLLEEN J. SHIVE, husband and

wife, PATRICK L. SHIVE and

JO ELLEN SHIVE, husband and wife,
Defendants

CIVIL DIVISION

NO. 05-582-CD

Type of Case: Civil

Type of Pleading:
Certificate of Service
Answer to Request for
Production of Documents

Filed on Behalf of:
Harry J. Shive
Dorothy L. Shive
Daniel A. Shive
Colleen J. Shive
Patrick L. Shive
Jo Ellen Shive

Defendants

Counsel of Record for
This Party:

F. Cortez Bell, III, Esquire
I.D. #30183

F. CORTEZ BELL, III, ESQUIRE
318 East Locust Street

P.O. Box 1088

Clearfield, PA. 16830

Telephone: 814-765-5537




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
GARY L. BERKLEY,
Plaintiff
VS. : No. 05-582-CD

HARRY J. SHIVE and

DOROTHY L. SHIVE, husband

and wife, DANIEL A. SHIVE and

COLLEEN J. SHIVE, husband and

wife, PATRICK L. SHIVE and

JO ELLEN SHIVE, husband and wife,
Defendants

CERTIFICATE OF SERVICE

I hereby certify that I am this day serving a copy of the foregoing Answer to Request
for Production of Documents upon the person set forth below by mailing a copy thereof by United

States Postal Service Express Mail, postage prepaid, addressed as follows:

Mzr. Brett M. Woodburn, Esquire
Caldwell & Kearns

3631 North Front Street
Harrisburg, PA. 17110

7%@4@1

F. Cortez Bell, III, Esquire
Attorney for Defendants Shvie

Dated: November 25, 2008



GARY L. BERKLEY,
Plaintiff

HARRY J. SHIVE and
DOROTHY L. SHIVE, husband
and wife, DANIEL A. SHIVE and
COLLEEN J. SHIVE, husband and wife,
PATRICK L. SHIVE and JO ELLEN
SHIVE, husband and wife,

Defendant

y

: CIVIL ACTION - LAW

o

: INTHE COURT OF COMMON PLEAS
: CLEARFIELD COUNTY, PENNSYLVANIA

NO.: 2005-582-CD

FILED

0CT 29 2008
é [ g._ ~S d/h..\/
illiam A. Shaw G
Pmﬁlonotary/Clerk of Cours
( Cene i ] pﬁ'\"""7
: ACTION TO QUIET TITLE
ORDER

AND NOW, this é g day of vﬁf %Z;Ay" , 2008, upon consideration of

Plaintiff’s Motion to Compel Answe:s to Discovery, said Motion is hereby GRANTED and the

Defendants, Harry J. Shive, Dorothy L. Shive, Daniel A. Saive, Coleen J. Shive, Patrick L.

Shive, and Jo Ellen Shive are ORDERED to answer the Plaintiff’s Interrogatories and Request

for Production of Documents in full, within thirty (30) days cf the date of this Order, or suffer

sanctions.

BY THE COURT:
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GARY L. BERKLEY, : IN THE COURT OF COMMON PLEAS
Plaintiff : CLEARFIELD COUNTY, PENNSYLVANIA
V. :
: NO.: 2005-582-CD
HARRY J. SHIVE and : CIVIL ACTION - LAW

DOROTHY L. SHIVE, husband
and wife, DANIEL A. SHIVE and
COLLEEN J. SHIVE, husband and wife,
PATRICK L. SHIVE and JO ELLEN
SHIVE, husband and wife, :
Defendant : ACTION TO QUIET TITLE

ORDER

AND NOW, this day of , 2008, upon consideration of the

foregoing motion, it is hereby ordered that:

1. A rule is issued upon the respondents to show cause why Plaintiff, Gary L. Berkley, is not
entitled to the relief requested,;

2. The respondents shall file an answer to the petition within ___ days of this date;

3. The petition shall be decided under Pa. R.C.P. 206.7;

4. Depositions and all other discovery shall be completed within __ day of this date;

5. An evidentiary hearing on disputed issues of material fact shall be held on | in the
Clearfield County Courthouse, Clearfield, Pennsylvania, in Courtroom No.

6. Argument shall be held on , in courtroom No. _ of the Clearfield County
Courthouse; and

7. Notice of the entry of this order shall be provided to all parties by the moving party.

By the Court:

Distribution:
Brett M. Woodburn, Esquire, 3631 North Front Street, Harrisburg, PA 17110
F. Cortez Bell, Esquire, 318 East Locust Street, P.O. Box 1088, Clearfield, PA 16830
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GARY L. BERKLEY, : IN THE COURT OF COMMON PLEAS
Plaintiff : CLEARFIELD COUNTY, PENNSYLVANIA
V. .
: NO.: 2005-582-CD Fl LED ‘CQ’
Eﬂ 97 h m\\\u
HARRY J. SHIVE and : CIVIL ACTION - LAW ¢ A Shaw Gz
DOROTHY L. SHIVE, husband :  thonotaryiClerk of Gourts

and wife, DANIEL A. SHIVE and
COLLEEN J. SHIVE, husband and wife,
PATRICK L. SHIVE and JO ELLEN
SHIVE, husband and wife, :
Defendant : ACTION TO QUIET TITLE

PLAINTIFF’S MOTION TO COMPEL DISCOVERY

AND NOW comes the Plaiﬁtifﬂ Gary L. Berkley, by and through his attorneys, Caldwell
& Kearns, and files the instant Motion to Compel Discovery pursuant to Pa. R.C.P. 4006(a) and
4009.12. In support of this motion Plaintiff avers as follows:

1. On or about April 18, 2005, Gary L. Berkley (“Plaintiff”) filed a Complaint
against Defendants Harry J. Shive, Dorothy L. Shive, Daniel A. Shive, Coleen J. Shive, Patrick
L. Shive, and Jo Ellen Shive (Defendants) in an action to quiet title.

2. On or about September 5, 2008, Plaintiff served Interrogatories on Defendants’
counsel.

3. On or about September 5, 2008, Plaintiff served Plaintiff’s Request for Production
of Documents on Defendants’ counsel.

4, On or about October 7, 2008, Plaintiff sent a letter to Defendant’s counsel
requesting a response to Plaintiff’s Interrogatories and Request for the Production of Documents
and noted that a failure to respond would result in Plaintiff’s filing of a Motion to Compel

Discovery.



5. To date, Plaintiff has not received a response to Plaintiff’s Interrogatories or his
Request for the Production of Documents.

WHEREFORE, Plaintiff Gary L. Berkley respectfully requests that this Honorable
Court GRANT this Motion to Compel and ORDER Defendaats, Harry J. Shive, Dorothy L.
Shive, Daniel A. Shive, Coleen J. Shive, Patrick L. Shive, and Jo Ellen Shive, to answer the
Plaintiff’s Interrogatories and Request for Production of Documents of September 5, 2008,
within ten (10) days of the date of this Court’s Order.

Respectfully Submitted
CALDWELL & KEARNS

By: O(M’\UM

Brett M. Woodburn, Esquire
Attorney I.D. # 81789
Karen W. Miller, Esquire
Attorney 1.D. # 200037

3631 North Front Street
Harrisburg, PA 17110

(717) 232-7661

Attorney for the Plaintiff

Date: OL‘h\kx‘ 2,3; ZOLX'




CERTIFICATE OF SERVICE

,ga’
AND NOW, thisﬂ; day of October, 2008, I hereby certify that I have served a copy

of the within document on the following by depositing a true and correct copy of the same in the
U.S. Mails at Harrisburg, Pennsylvania, postage prepaid, addressed to:

F. Cortez Bell, Esquire

318 East Locust Street

P.O. Box 1088
Clearfield, PA 16830

CALDWELL & KEARNS

By 4@4 %/\ZZ/

04668/139934
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GARY L. BERKLEY, : IN THE COURT OF COMMON PLEAS
Plaintiff : CLEARFIELD COUNTY, PENNSYLVANIA
V. :
: NO.: 2005-582-CD
HARRY J. SHIVE and : CIVIL ACTION - LAW

DOROTHY L. SHIVE, husband
and wife, DANIEL A. SHIVE and
COLLEEN J. SHIVE, husband and wife,
PATRICK L. SHIVE and JO ELLEN
SHIVE, husband and wife, :
Defendant : ACTION TO QUIET TITLE

ORDER
AND NOW, this Q%  dayof Juw \A\‘ , 2006, upon consideration of

Plaintiff’s Motion to Compel Answers to Discovery, said Motion is hereby GRANTED and the
Defendants, Harry J. Shive, Dorothy L. Shive, Daniel A. Shive, Coleen J. Shive, Patrick L.
Shive, and Jo Ellen Shive are ORDERED to answer the Plaintiff’s First Set of Interrogatories
and First Request for Production of Documents in full, within thirty (30) days of the date of this

Order, or suffer sanctions.

BY THE COURT:

"FU EDae
#7575 ?3%

William A. Shaw
Prothonotary/Clerk of Courts

6%
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GARY L. BERKLEY, - IN THE COURT OF COMMON PLEAS

Plaintiff . CLEARFIELD COUNTY, PENNSYLVANIA
V. N
. NO.: 2005-582-CD

HARRY J. SHIVE and . CIVIL ACTION - LAW CEJ/
DOROTHY L. SHIVE, husband : UL, 27 ZUUE
and wife, DANIEL A. SHIVE and : W l Wi (
COLLEEN J. SHIVE, husband and wife, - lam & Shi

Prothonotary/Clerk of Courtg

PATRICK L. SHIVE and JO ELLEN T cne o Byey

SHIVE, husband and wife, :
Defendant : ACTION TO QUIET TITLE
PLAINTIFF’S MOTION TO COMPEL DISCOVERY

AND NOW comes the Plaintiff, Gary L. Berkley, by and through his attorneys, Caldwell
& Kearns, and files the instant Motion to Compel Discovery pursuant to Pa. R.C.P. 4006(a) and
4009.12. In support of this motion Plaintiff avers as follows:

1. On or about April 18, 2005, Gary L. Berkley (“Plaintiff”) filed a Complaint
against Defendants Harry J. Shive, Dorothy L. Shive, Daniel A. Shive, Coleen J. Shive, Patrick
L. Shive, and Jo Ellen Shive (Defendants) in an action to quiet title.

2. On or about June 1, 2006, Plaintiff served his First Set of Interrogatories on
Defendants’ counsel.

3. On or about June 14, 2006, Plaintiff served Plaintiff’s First Request for
Production of Documents on Defendants’ counsel.

4. On or about July 17, 2006, Plaintiff sent a letter to Defendant’s counsel requesting
a response to Plaintiff’s Interrogatories and Request for the Production of Documents and noted
that a failure to respond would result in Plaintiff’s filing of a Motion to Compel Discovery.

5. On July 22, 2006, Plaintiff’s counsel e-mailed Defendants’ counsel at

Chip(@clearnet.net about the outstanding Discovery Responses.
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6. To date, Plaintiff has not received a response to Plaintiff’s Interrogatories or his
Request for the Production of Documents.

WHEREFORE, ?laintiff Gary L. Berkley respectfully requests that this Honorable
Court GRANT this Motion to Compel and ORDER Defendants, Harry J. Shive, Dorothy L.
Shive, Daniel A. Shive, Coleen J. Shive, Patrick L. Shive, and Jo Ellen Shive , to answer the
Plaintiff’s First Set of Interrogatories and Fizst Request for Production of Documents within ten
(10) days of the date of this Court’s Order.

Respectfully Submitted

CALDWELL & KEARNS
_Br Woodburn, Esquire

ey I.D. # 81789
Douglas L. Cassel, Esquire
Attorney 1.D. # 92895
3631 North Front Street
Harrisburg, PA 17110
(717) 232-7661

. / Attorney for the Plaintiff
Date: 7/25/6%




CERTIFICATE OF SERVICE

AND NOW, this A54h day of July, 2006, I hereby certify that I have served a copy of
the within document on the following by depositing a true and correct copy of the same in the
U.S. Mails at Harrisburg, Pennsylvaria, postage prepaid, addressed to:

F. Cortez Bell, Esquire
318 East Locust Street

P.O. Box 1088
Clearfield, PA 16830

CALDWELL & KEARNS

By \kauvwzcéf M@(’

04668/104580
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GARY L. BERKLEY, : IN THE COURT OF COMMON PLEAS

Plaintiff : CLEARFIELD COUNTY, PENNSYLVANIA

: NO.: 2005-582-CD

HARRY J. SHIVE and : CIVIL ACTION - LAW
DOROTHY L. SHIVE, husband :

and wife, DANIEL A. SHIVE and

COLLEEN J. SHIVE, husband and wife,

PATRICK L. SHIVE and JO ELLEN :

SHIVE, husband and wife, . Type of Pleading:

Defendants : Reply to New Matter and
: Counterclaim
: Filed on Behalf 0%

: Gary L. Berkley, Plaintiff

: Counsel of Record for this Party:

: Brett M. Woodburn, Esquire
. Attorney L.D. #81786

: Caldwell & Kearns

: 3631 North Front Street

. Harrisburg, PA 17110

. Telephone: (717) 232-7661

04-668/97992

Willlam A. Shaw
Prothonotary/Clerk of Courts
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GARY L. BERKLEY,
Plaintiff

HARRY J. SHIVE and

DOROTHY L. SHIVE, husband
and wife, DANIEL A. SHIVE and

N
N/

: INTHE COURT OF COMMON PLEAS
: CLEARFIELD COUNTY, PENNSYLVANIA

. NO.: 2005-582-CD

: CIVIL ACTION - LAW

COLLEEN J. SHIVE, husband and wife,
PATRICK L. SHIVE and JO ELLEN

SHIVE, husband and wife,
Defendants

: ACTION TO QUIET TITLE

NOTICE TO PLEAD

To:  HarryJ. and Dorothy L. Shive
Daniel A. Shive and Colleen J. Shive
Patrick L. Shive and Jo Ellen Shive

YOU ARE HEREBY NOTIFIED to file a written response to the enclosed Reply to New

Matter and Counterclaim within twenty (20) days from service hereof or a judgment may be

entered against you.

Dated: 2/3/0"

04-668/97987

Respectfully submitted,

CALDWELL & KEARNS

AN

_Moodburn, Esquire
ey I.D. #81786

3631 North Front Street
Harrisburg, PA 17110

(717) 232-7661
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GARY L. BERKLEY, : IN THE COURT OF COMMON PLEAS
Plaintiff : CLEARFIELD COUNTY, PENNSYLVANIA
V. .
: NO.: 2005-582-CD
HARRY J. SHIVE and : CIVIL ACTION - LAW

DOROTHY L. SHIVE, husband

and wife, DANIEL A. SHIVE and
COLLEEN J. SHIVE, husband and wife,
PATRICK L. SHIVE and JO ELLEN
SHIVE, husband and wife,

Defendant : ACTION TO QUIET TITLE

REPLY TO NEW MATTER AND COUNTERCLAIM

AND NOW comes the Plaintiff, Gary L. Berkley, by and through his attorneys, Caldwell
& Kearmns, and files the within Reply to New Matter and Counterclaim; and in support thereof
avers as follows:

Plaintiff hereby incorporates, by reference, as if set forth in full, the allegations set forth

in Paragraphs 1 through 17 Plaintiff’s Amended Complaint.

18.  Paragraph 18 does not contain factual averments, therefore, no response is
required.
19. Denied. After reasonable investigation, Plaintiff is without sufficient information

to determine the truth or accuracy of the averments of this paragraph, and strict proof thereof is
demanded at time of trial.

20. Denied. After reasonable investigation, Plaintiff is without sufficient information
to determine the truth or accuracy of the averments of this paragraph, and the same are hereby

denied with strict proof thereof demanded at time of trial.
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21.  Admitted in part, denied in part. It is admitted that there is a quit claim deed from
Calvin E. Berkley, Margaret M. Berkley, Albert V. Berkley and Shirley A. Berkley, as grantors,
to Harry and Dorothy Shive, Daniel and Colleen Shive and Patrick and Jo Ellen Shive, with
Instrument No. 200501732. The remaining averments of this paragraph are denied. The deed is
a document that speaks for itself, and any attempts by Defendants to characterize or interpret the
same are specifically denied, with strict proof thereof demanded at time of trial.

WHEREFORE, Plaintiff respectfully requests this Honorable Court to enter an Order
forever barring the Defendants Harry J. Shive and Dorothy L. Shive, husband and wife, Daniel
A. Shive and Colleen J. Shive, husband and wife, and Patrick L. Shive and Jo Ellen Shive,
husband and wife, from asserting any right, title or interest in and to the subject property
inconsistent with the interest or claim of ownership of the subject property by the Plaintiff
herein, and further enjoining the Defendants from denying, impeaching or in any other way

attacking Plaintiff’s unencumbered ownership interest in the subject property.

REPLY TO COUNTERCLAIM

Plaintiff hereby incorporates by reference, as if set forth in full, Paragraphs 1 through 17
of his Amended Complaint, and Paragraphs 18 through 21 of his Reply to New Matter.

22. This paragraph does not contain any factual averments; therefore, no response is
required.

23. Denied. Exhibit A is a document that speaks for itself, and any attempts by
Defendants to characterize or interpret the same are specifically denied, with strict proof thereof
demanded at time of trial.

24.  Admitted in part, denied in part. It is admitted that there is a quit claim deed from

Calvin E. Berkley, Margaret M. Berkley, Albert V. Berkley and Shirley A. Berkley, as grantors,
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to Harry and Dorothy Shive, Daniel and Colleen Shive and Patrick and Jo Ellen Shive, with
Instrument No. 200501732. The remaining averments of this paragraph are denicd. The deed is
a document that speaks for itself, and any attempts by Defendants to characterize or interpret the
same are specifically denied, with strict proof thereof demanded at time of trial.

25.  Admitted in part, denied in part. It is admitted that Plaintiff acquired land as
identified by a deed recorded at Instrument No. 200317439. The remaining averments of this
paragraph are denied. The deed is a document that speaks for itself, and any attempts by
Defendants to characterize or interpret the same are specifically denied, with strict proof thereof
demanded at time of trial.

26.  Admitted in part, denied in part. It is admitted that Plaintiff blocked access to the
roadway which, by survey, is believed and, therefore, averred to be entirely on Plaintiff’s
property. It is specifically denied that Plaintiff blocked Defendants’ access to their property, and
strict proof thereof is demanded at time of trial.

27.  Denied. Plaintiff seeks to have Defendants ejected from property owned by him.

28. Denied. After reasonable investigation, Plaintiff is without sufficient information
to determine the truth or accuracy of the averments of Paragraph 28, and the same are hereby
denied, with strict proof thereof demanded at time of trial.

29.  Denied. The survey 1s a document that speaks for itself, and any attempts by
Defendants to characterize or interpret the same are specifically denied, with strict proof thereof
demanded at time of trial. By way of further answer, it is believed, and therefore averred, that
the survey commissioned by Defendants does not accurately or correctly reflect the common

boundary line between Plaintiff and Defendants.
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30.  Denied. The averments of this paragraph are specifically denied, with strict proof
thereof demanded at time of trial. By way of further answer, Plaintiff is seeking to eject
Defendants from property owned by Plaintiff.

31.  Denied. The averments of this paragraph are specifically denied, with strict proof
thereof demanded at time of trial.

32. Admitted.

33.  Paragraph 33 does not contain any factual averments; therefore, no response is
deemed necessary.

34.  Denied. The averments of this paragraph are comprised of conclusions of law to
which no response is deemed necessary, and strict proof thereof is demanded at time of trial. By
way of further answer, Plaintiff is without sufficient information to determine the truth or
accuracy of the averments of this paragraph, and the same are hereby denied, with strict proof
thereof demanded at time of trial.

35.  Denied. Plaintiff is without sufficient information to determine the truth or
accuracy of the averments of this paragraph, and the same are hereby denied, with strict proof
thereof demanded at time of trial. By way of further answer, the averments of this paragraph are
comprised of conclusions of law to which no response is deemed necessary, and the same are
hereby denied, with strict proof thereof demanded at time of trial.

36.  Admitted in part, denied in part. Plaintiff admits that he knew Defendants were
using the roadway. The remaining averments of this paragraph are specifically denied, with
strict proof thereof demanded at time of trial.

37.  Denied. The averments of this paragraph are comprised of conclusions of law to

which no response 1s deemed necessary, and strict proof thereof is demanded at time of trial.



WHEREFORE, Plaintiff respectfully requests this Honorable Court to enter an Order
forever barring the Defendants Harry J. Shive and Dorothy L. Shive, husband and wife, Daniel
A. Shive and Colleen J. Shive, husband and wife, and Patrick L. Shive and Jo Ellen Shive,
husband and wife, from asserting any right, title or interest in and to the subject property
inconsistent with the interest or claim of ownership of the subject property by the Plaintiff
herein, and further enjoining the Defendants from denying, impeaching or in any other way

attacking Plaintiff’s unencumbered ownership interest in the subject property.

NEW MATTER TO COUNTERCLAIM

Plaintiff hereby incorporates by reference, as if set forth in full, Paragraphs 1 through 17
of his Amended Complaint, Paragraphs 18 through 21 of his Reply to New Matter, and
Paragraphs 22 through 37 of his Reply to Counterclaim.

38. It 1s believed, and therefore averred, that Defendants have not used the roadway in
question in an open manner for a period of 21 years.

39. It is believed, and therefore averred, that Defendants have not used the roadway in
question adversely for a period of 21 years.

40. It is believed, and therefore averred, that Defendants have not used the roadway in
question continuously for a period of 21 years.

41. It is believed, and therefore averred, that Defendants have not used the roadway in
question notoriously and uninterruptedly for a period of 21 years.

42. It 1s believed, and therefore averred, that Defendants cannot tack their claimed use
of the roadway in question to their predecessors in interest.

43.  Defendants fail to state a claim for prescriptive easement.



WHEREFORE, Plaintiff respectfully requests this Honorable Court to enter an Order
forever barring the Defendants Harry J. Shive and Dorothy L. Shive, husband and wife, Daniel
A. Shive and Colleen J. Shive, husband and wife, and Patrick L. Shive and Jo Ellen Shive,
husband and wife, from asserting any right, title or interest in and to the subject property
inconsistent with the interest or claim of ownership of the subject property by the Plaintiff
herein, and further enjoining the Defendants from denying, impeaching or in any other way

attacking Plaintiff’s unencumbered ownership interest in the subject property.

Respectfully submitted,

CALDWELL & KEARNS

oy (O

” Woodbum, Esquire
mey [.D. #81789
Douglas L. Cassel, Esquire
Attorney L.D. #92895

3631 North Front Street
Harrisburg, PA 17110

/ / (717) 232-7661
Dated: __#, 31 ve Attorney for Plaintiff
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VERIFICATION

I, Gary L. Berkley, verify that the averments in this document are true and correct. I
understand that false statements herein are made subject to the penalties of 18 Pa.C.S. 4904,

relating to unsworn falsification to authorities.

oy X Loy

Gav{/f Berkley

04-668/96442



CERTIFICATE OF SERVICE

I hereby certify that I have served a copy of the within document this 3£ day of

FMLM((]L » 2006, on the following by depositing a true and correct copy of the
same in the U.S. Mails at Harrisburg, Pennsylvania, postage prepaid, addressed to:
F. Cortez Bell, III, Esquire
318 East Locust Street

P.O. Box 1088
Clearfield, PA 16830

CALDWELL & KEARNS

By: th@t/of ~ W |

04-668/97994



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,

PENNSYLVANIA

CIVIL DIVISION

GARY L. BERKLEY,
Plaintiffs

vVS.

HARRY J. SHIVE and

DOROTHY L. SHIVE, husband

and wife, DANIEL A. SHIVE and
COLLEEN J. SHIVE, husband and
wife, PATRICK L. SHIVE and

JO ELLEN SHIVE, husbkand and wife,:

Defendants

No. 05-582-CD

Type of Case: Civil

Type of Pleading:
Answer, New Matter and
Counterclaim

Filed on Behalf of:
Harry J. Shive
Dorothy L. Shive
Daniel A. Shive
Colleen J. Shive
Patrick L. Shive
Jo Ellen Shive

Defendants

Counsel of Record for this
Party

F. Cortez Bell,
I.D. #30183

ITI, Esquire

318 East Locust Street
P.O. Box 1088

Clearfield, PA 16830
Telephone: (814)765-5537
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

GARY L. BERKLEY,
Plaintiff

V. : NO. 05-582-CD

HARRY J. SHIVE and

DOROTHY L. SHIVE, husband

and wife, DANIEL A. SHIVE and

COLLEEN J. SHIVE, husband and

wife, PATRICK L. SHIVE and :

JO ELLEN SHIVE, husband and wife:
Defendants :

NOTICE TO PLEAD

To: Gary L. Berkley, Plaintiff

You are hereby notified to file a written response to the
enclosed Answer, New Matter and Counterclaim within twenty (20)
days from service hereof or a judgment may be entered against
you.

7 (4 B4

F. Cortez hell, IIT, Esquire
Attorney for Defendants
Harry J. Shive and Dorothy L.
Shive; Daniel A. Shive and
Colleen J. Shive; Patrick L.
Shive and Jo Ellen Shive

DATED: November 9, 2005



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

GARY L. BERKLEY,
Plaintiff

V. : NO. 05-582-CD

HARRY J. SHIVE and

DOROTHY L. SHIVE, husband

and wife, DANIEL A. SHIVE and

COLLEEN J. SHIVE, husband and

wife, PATRICK L. SHIVE and :

JO ELLEN SHIVE, husband and wife:
Defendants :

ANSWER, NEW MATTER AND COUNTERCLAIM TO
PLAINTIFFE’S AMENDED COMPLAINT

NOW comes the Defendants, Harry J. Shive and Dorothy L.
Shive, Daniel A. Shive and Colleen J. Shive, Patrick L. Shive and
Jo Ellen Shive, by and through their attorney, F. Cortez Bell,
III, Esquire, who respectfully sets forth their Answer, New
Matter and Counterclaim to Plaintiff’s Amended Complaint and
avers as follows:

ANSWER

1. Paragraph One of the Amended Complaint is admitted.

2. Paragraph Two of the Amended Complaint is admitted.

3. Paragraph Three of the Amended Complaint is admitted.

4. Paragraph Four of the Amended Complaint is admitted.



5. Paragraph Five of the Amended Complaint is admitted to
the extent stated. It would be further averred that said deed is
recorded to Instrument Number 200317439.

6. Paragraph Six of the Amended Complaint is admitted in
part and denied in part. It is admitted that said Harry J. Shive
acquired title to that parcel of land located in Cooper Township
and found at Tax Map # 110-T06-004 by deed dated October 19, 1989
as was recorded on October 19, 1989. It would be denied that
said deed is recorded to Deed and Record Volume 1309 at Page 202.
It would be averred that said deed is recorded to Deed and Record
Volume 1309 at Page 199. It would be further denied that at any
point in time said Harry J. Shive conveyed an unrecorded interest
to his spouse, Dorothy L. Shive. Said Dorothy L. Shive merely
joined in any subsequent conveyance as the current spouse of said
Harry J. Shive to assure that complete title was conveyed.

Strict proof of the denied averment would be demanded at time of
trial or hearing in this matter.

7. Paragraph Seven of the Amended Complaint is admitted to
the extent stated. It would be further averred that said deed is
recorded to Instrument Number 200102650.

8. Paragraph Eight of the Amended Complaint is admitted to
the extent stated. It would be further averred that said deed is

recorded to Instrument Number 200501734.



9. Paragraph Nine of the Amended Complaint is admitted.

10. Paragraph Ten of the Amended Complaint is denied as
stated. It would be further averred that the Plaintiff has
attempted to claim property owned by the Defendants. Strict proof
thereof of the denied averment would be demanded at time of trial
or hearing in this matter.

11. Paragraph Eleven of the Amended Complaint is denied as
being not relevant to the instant proceeding. It would be
averred that while property owned by Mountain View Center, Inc.
is adjacent to properties owned by the Plaintiff and the
Defendants, said adjoining areas in regard to the properties are
not in dispute. Additionally, the adjoining portion of the
Plaintiff’s property and that of Mountain View have no relation
whatsoever to the area of the Defendant’s property which the
Plaintiff is claiming. Strict proof of the denied averment would
be demanded at time of trial or hearing in this matter.

12. Paragraph Twelve of the Amended Complaint can be neither
admitted nor denied as the same is wholly within the knowledge of
the Plaintiff. The Defendants, following investigation, are
without sufficient knowledge, information or belief such that an
admission or denial can be made. To the extent that a response
is required, the Defendants would deny the averments of Paragraph

Twelve of the Amended Complaint and would demand strict proof



thereof at the time of trial or hearing in this matter.

13. Paragraph Thirteen of the Amended Complaint is
specifically denied. It is specifically denied that the
Plaintiff is the owner of the area where the private road is
located as well as that the Plaintiff owns other portions of the
Defendants’ tract of land. Strict proof of the denied averments
would be demanded at time of trial or hearing in this matter.

14. Paragraph Fourteen of the Amended Complaint is
gpecifically denied as stated. The Plaintiff is asserting a
claim adverse to the property owned by the Defendants as well as
to the private road which is located on the Defendants’ property.
Strict proof of the denied averment would be demanded at time of
trial or hearing in this matter.

15. Paragraph Fifteen of the Amended Complaint is denied.
It is specifically denied that the Defendants are not the owners
of the property in question. The Defendants are the full owners
of the tract of land in question and strict proof of the denied
averment of the Amended Complaint would be demanded at time of
trial or hearing in this matter.

16. Paragraph Sixteen of the Amended Complaint is denied as
stated. Any dispute as to the tract of land and the ownership
thereof arises as a result of the-Plaintiff’s assertion of

ownership of property owned by the Defendants. It is



specifically denied that the Plaintiff is the owner of any
portion of the tract of land purported to be in question. Strict
proof of the denied averment of the Amended Complaint would be
demanded at time of trial or hearing in this matter.

17. Paragraph Seventeen of the Amended Complaint is
admitted.

WHEREFORE the Defendants respectfully request that your
Honorable Court enter an Order dismissing the Amended Complaint
filed by the Plaintiff, affirming the ownership of the tract of
land in question by the Defendants and awarding the Defendants
counsel fees, costs and expenses associated with regard to the

defense of the instant matter.

NEW MATTER

NOW comes the Defendants, Harry J. Shive and Dorothy L.
Shive, Daniel A. Shive and Colleen J. Shive, Patrick L. Shive and
Jo Ellen Shive, by and through their attorney, F. Cortez Bell,
ITII, Esquire who respectfully set forth their New Matter to the
Plaintiff’s Amended Complaint and aver as follows:

18. Paragraphs 1 through 17 of the Answer to Plaintiff’s
Amended Complaint set forth above would be incorporated herein by
reference as if the same were set forth in full at length.

19. That within the Defendants’ chain of title and the



predecessors in interest within the Defendant’s chain there was a
premises which was located upon the property of the Defendants
for which the roadway asserted by the Plaintiffs Amended
Complaint within Paragraphs Thirteen and Fourteen was the sole
source of access to said premises.

20. That said roadway has been in continuous use by the
Defendants or their predecessors in title for a period in excess
of twenty-one years.

21. That an additional deed within the Defendants’ chain of
title is that quitclaim deed from Calvin E. Berkley and Margaret
M. Berkley, his wife and Albert V. Berkley and Shirley A.
Berkley, his wife as Grantors to Harry J. Shive and Dorothy L.
Shive, his wife, Daniel A. Shive and Colleen J. Shive, his wife,
and Patrick L. Shive and Jo Ellen Shive, his wife as Grantees
dated December 17, 2004 as was recorded in the Office of the
Recorder of Deeds of Clearfield County on February 7, 2005 at
Instrument Number 200501732.

WHEREFORE the Defendants respectfully request that your
Honorable Court enter an Order dismissing the Amended Complaint
filed by the Plaintiff, affirming the ownership of the tract of
land in question by the Defendants and awarding the Defendants
counsel fees, costs and expenses associated with regard to the

defense of the instant matter.



COUNTERCLAIM

NOW comes the Defendants, Harry J. Shive and Dorothy L.
Shive, Daniel A. Shive and Colleen J. Shive, Patrick L. Shive and
Jo Ellen Shive, by and through their attorney, F. Cortez Bell,
III, Esquire who respectfully set forth their Counterclaim to the
Plaintiff’s Amended Complaint and aver as follows:

22. Paragraphs 1 through 21 of the Answer and New Matter to
Plaintiff’s Amended Complaint set forth above would be
incorporated herein by reference as if the same were set forth in
full at length.

23. That the Defendants, Harry J. Shive and Dorothy L.
Shive, Daniel A. Shive and Colleen J. Shive, Patrick L. Shive and
Jo Ellen Shive acquired title to a parcel of land located in
Cooper Township, Clearfield County, Pennsylvania bearing Tax Map
Number 110-T06-004 be deed dated October 19, 1989 as was recorded
in the Office of the Recorder of Deeds of Clearfield County on
October 19, 1989 at Deed and Record Volume 1309 at Page 199.
Attached hereto and incorporated herein by reference as Exhibit A
is a complete copy of said deed.

24. That an additional deed within the Defendants’ chain of
title is that quitclaim deed from Calvin E. Berkley and Margaret
M. Berkley, his wife and Albert V. Berkley and Shirley A.

Berkley, his wife as Grantors to Harry J. Shive and Dorothy L.



Shive, his wife, Daniel A. Shive and Colleen J. Shive, his wife,
and Patrick L. Shive and Jo Ellen Shive, his wife as Grantees
dated December 17, 2004 as was recorded in the Office of the
Recorder of Deeds of Clearfield County on February 7, 2005 at
Instrument Number 200501732. Attached hereto and incorporated
herein by reference as Exhibit B is a complete copy of said deed.

25. That the Plaintiff, Gary L. Berkley acquired title to a
parcel of land located in Cooper Township, Clearfield County,
Pennsylvania bearing Tax Map Number 110-T06-006 by deed dated
September 16, 2003 as was recorded in the Office of the Recorder
of Deeds of Clearfield County on September 26, 2003 at Instrument
Number 200317439. Attached hereto and incorporated herein by
reference as Exhibit C is a complete copy of said deed.

26. That the Plaintiff, Gary L. Berkley as a result of his
claimed ownership set forth in Paragraph 25 above, blocked the
Defendants access to their property along the private road
referred to in Paragraphs 19 and 20 of the New Matter by
barricade.

27. That the Plaintiff, Gary L. Berkley claims ownership of
a portion of the Defendants property.

28. That the Defendants in preparation for the Subdivision
of their property retained the services of Curry & Associates,

Registered Surveyors, who prepared a survey of the Defendants



complete property and prepared a Map thereof dated April 5, 2004
which has been filed of record within the Office of the Recorder
of Deeds of Clearfield County at Instrument Number 200500062 on
January 3, 2005.

29. As a result of the survey, it was determined that the
private roadway and the property asserted to be owned by the
Plaintiff, Gary L. Berkley, fell within that area of property
owned by the Defendants.

30. Plaintiffs claim of an interest and/or stake in said
property as set forth within the Paragraphs anve and within the
Plaintiff’s Complaint is adverse to the ownership of the
Defendants as said claimed property is wholly or partially within
the property of the Defendants.

31. Plaintiff’s claim is without any right whatsoever, and
Plaintiff has no right, estate, title, lien or interest in or to
the property or any part thereof.

32. As a result of the above, there is an apparent dispute
as to the ownership of a certain tract of land in the area of the
borderline between the property of the Plaintiff and the
Defendants.

33. Defendants respectfully request that your Honorable
Court forever determine all rights, liens, title or interest

in the land and determine the validity or discharge of all



documents, obligations, or deeds affecting any right, lien, title
interest in said land.

34. That the use of the private roadway and area in question
by the Defendants and their predecessors has been hostile, open,
notorious and continuous as to the Plaintiff’s property
throughout the ownership of the Defendants and their predecessors
in title.

35. That said private roadway and area in question has been
in existence and use by the Defendants and their predecessors in
title for a period in excess of twenty-one (21) years.

36. That the Plaintiff, Gary L. Berkley, has been aware of
the existence and use of the roadway and area in gquestion by the
Defendants and their predecessors in title.

37. That the Defendants would aver that in light of the
previous existence and use of the roadway and area in gquestion by
themselves and their predecessors in title and that the same has
been open, notorious, hostile and continuous for a period in
excess of twenty-one (21) years that the Defendants can not now
be precluded from the use and enjoyment of said roadway and area
as the Defendants have acquired a Prescriptive Easement over the
same.

WHEREFORE the Defendants respectfully request that your

Honorable Court enter an Order forever barring the Plaintiff,



Gary L. Berkley, from asserting any right, title, or interest in
and to the subject property inconsistent with the interest or
claim of ownership of the subject property by the Defendants
herein and further enjoining the Plaintiff from denying,
impeaching or in any other way attacking Defendants’ unencumbered
ownership interest in the subject property. 1In the alternative,
the Defendants would respectfully request that your Honorable
Court enter a declaratory judgment finding that the Defendants
have an easement over the property of the Plaintiff as a result

of an prescriptive easement.

Respectfully submitted,

7’ (/? AA T
F. Cortez’Bell, ITITI, Esquire
Attorney for Defendants
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MADE ihe }19th by o October bmzymdauluinhfm bx}ndruiu.d
eighty-nine {(1989). —_—

BETWEEN EpstaTre OF L. RUDOLPH LUNDBERG a/k/a RUDOLPH LUNDBERG, by
e _LYVLTH LUNDBE — T Y UEERG

COUNTY NATIONAL BANK, Executor, GRANTOR and Party of the First Pare, .
RS VRAL BAX e Ahhd

AND_
HARRY J. SHIVE, an individua), of P. O, Box 64, Driftiny, Clearfield
- Y- 2HVE

County, Pennsyviania 16834, GRANTEE and Party of the Scccond Port. -—

WHEREAS. the said L. Rudolph Lundberg became in his lifetime
lavwfully seized in the hereinafter described reay estate; and being
thereof 50 seizeQ made his Last Will and Testament, in writing dated
March 23, 1588, wherein he appointed the County National Bank as
Executor; ang

WHEREAS, the said L. Rudolph Lundberg died the 11th day of Janvary,

1989, and the saig Last Will ang Testament was duly probated on the

20th day of January, 1989, and is now of record in the Office of the
Register of Wills, in ang for Clearfield County, filed to No.

NOW THIS INDENTURE WITNESSETH; Thar the nid GRANTOR

for and in conxdderagon of the nrm of

Fifty Thousand One Hundred Twenty One (350,121, 00) —cmmceeno___ Dollin,
hwfulmcm’ of tbe Unized Sote, 1 i well 3nd muly prid by the mid Grantee

3 and before the sealing and delivery beroof, the 7eedpt of which b berehy ackoowledged, by vimue of the
power granted by Lw, has wﬂ&mmmld.ﬂmwmwwbmpmn
does gront, bergain, wD), alion, rdase and confirn unio the gid Harry J. Shive, his
heirs a5id esxigny,

ALL that certain piece or parcel of land situate in the Township
of Cooper, County of Clearfielgd and State of Pennsylvania, bounded
and deecribed as follows: ——
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BEGINNING at an iron pin located {n

State Game Lands $#100. Said point

Calvin and Albert Berkley; thence along §
South no degrees, twenty-two minutes, ten seconds West (5 p° 22°*
eight hundred twenty five feet {825.0') to an iron ping

FRUMIHES THU LR S Bla-rbo-1283

10: 17172322766
e TN

T e

& stone pile on line of
is also the Southeast corner of
tate Game Lardg $100,

thence

along lands of Leroy Thompson and Mountain View Center, Inc. North
eighty-nine degrees, six minutes, thirty seconds West (N B9° 06"
30" W) two thousand six hundred angd Sicty and fourteen hundredths
feet (2660.14') to an axle in Township Road §728 and on line of

John Harvey.

NO minutes East (N 1° @ E) eight

five hundredths feet (833.25') more or less,

Said point is the Northwest corner of Mountain View
Center, 1Inc.; thence along lands of John Harvey,

North one degree
hundred thirty three ang twenty
to an iron pin and

also the Southwest corner Of Calvin and Albert Berkley; thence
along lands of Calvin and Albert Berkley, South eighty-eight degrees,
fifty-five minutes, forty-five Seconds East (S 8B° 551 ggn E} two

thousand six hundred fifty-one and

$ix hundredths feet (2651.06")

to an iron pin in Stone pile and place of beginning. -

BEING the same premises as vested in L. Rudolph Lundberg

and Kathleen S. Lundberg, his wife

.

by Deed Qdateg December 13, 1982,

and recorded in Clearfield County in Deed Book Volume 866, at Page

01, thereafter the said Kathleen s.

Lundberg died January 30, 1988,

thus vesting complete title to the within describeg premises in

L. Rudolph Lundberg.
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TOCETHER with all and singulas
POPL Walen, waier counax, Bghts, ik e, privieges, beredivment and sppunmnances whyboora thoamm
belonging, o In anywise 3pptaining, and the rvemions and rrmainden, reon, brues and profn thereof; and
2o 301 1be i, Hghs, e, Interest, ume, s, properry, poscssion, Crim and demand whatecres of :'
)

L. Rudolph Lundberqg a/k/a Rudolph Lundberg

" in bw, cquity, o1 otberwise, bowsoeva, of, in, 1o, or oul of the same.
B TO HAVE AND TO HOLD tbe nid deseribed parcel

berediamens and prembo bereby granied and redesed, or mwenGoned #nd Intchded w0 to be, with the sppur
uDInceL unto the said Barry J. Shive,

i bis helrs 25d anignx. 1 and for the only proper wse and beboof of the sid

' Harry J. Shive, his heirs and axdgna, forever

ANDhend  Barry J. Shive l

K

: fr him , and his bein, exrcuron and sdminizostors,
do covenant, promise and sgrer, 0 and with the njd  Harry J. Shive

ey his heirs and suigns, by dese preven, thoy they the nid

Execuvtors
hs ve not done, commined, or bwwingly, or wminsly suffcred w be done o comminzd, any act, matter

or thing wharocver wherrby the premises heseby granted, or any part tharedf, I, are, shall o may be impeacked,
thorged o1 iscumbered, in b, charge, Bs1e o otherwise bowsocver.

IN WITNESS WHEREOF, The wid Grantor
borunto st itS  hand  apnd seal the doy and

y=3 Erm above writtem

; X ESTATE OF L, RUDOLPH LUNDBERG
» I THE PRESENCE OF: a/x/a RUDOLPH LUNDBERG
’ COUNTY NATIONAL BANK,

lbrnbyotnify!hnlbzpmcbcldd:mdlb:p'mu bedn b

—P. O, Box 64 -
~—Drifting, PA 16834 __
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H
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'li
]
' Donald Edvin Shovley, Trust Officer for County National Bank, Yxecu- brown 1o e ’
f tor for the Eprate of L. R, Lundberg ;
. Cor ntisfaciorily proven) 1o be the peron whose name i rubsribed 1 the wiihin tnmument l
i
i i
and aclmowlrds:d that he executed the wame Tor the purporey thereln contned. '
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THIS INDENTURE

MADE the \q+¥‘ day of December, 2004, between Calvin E.
Berkley and Margaret M. Berkley, his wife, of R.D. #2, Box 54,
Morrisdale, Clearfield County, Pennsylvania 16858 and Albert V.
Berkley and Shirley A. Berkley, 1030 Edwards Drive, Delaware County,
Pennsylvania 19064 (hereinafter called Grantors),

AND
Harry J. Shive and Dorothy L. Shive, his wife, of 321 Summit
Road, Drifting, Clearfield County, Pennsylvania 16834; Patrick L.
Shive and Jo Ellen Shive, his wife, of 402 Firehouse Road,
Drifting, Clearfield County, Pennsylvania 16834 and Daniel A.
Shive and Colleen J. Shive, his wife, of 428 Firehouse Rcad,
Drifting, Clearfield County,‘Pennsylvania 16834, (hereinafter
called Grantees).
WITNESSETH, That the said Grantors in consideration of

One ($1.00) Dollar, paid to the Grantors by the Grantees, the
receipt of which is hereby acknowledged does remise, release, and
quit-claim unto the said Grantees, and to their heirs, successors
and assigns, forever,
ALL that certain piece or parcel of land situate in Cooper
Township, Clearfield County, Pennsylvania, bounded and described
as follows:

BEGINNING at a point, said point being within the

rights of way of Township Road T-728, also known as

German Road, said point being South 00 degrees 29

minutes 51 seconds West a distance 842.36 feet from a

3/4" iron stake (found), said iron stake being on the
Southern line of lands of the Pennsylvania State Game

Station: View2 - 11/08/2005 11:06:19 AM CLEARFIELD COUNTY Inst.# 200501732 - Page 2
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Lands Number 100 as described in Deed Book 591 page 38,
said place of beginning being the Northwest corner of
the lands now being assessed to Harry J. Shive, Patrick
Shive and Daniel Shive and being identified according
to the Clearfield County Tax Assessment Office as
Parcel Number 110-T06 -00004 and running: thence along
the agreed to line between the Grantors and Grantees
herein South 88 degrees 53 minutes 10 seconds East
passing through a 3/4" rebars (set) at distances of
287.77 feet and 204.61 feet and passing through a 1"
pipe (found) at a distance of 2643.28 feet and
continuing on for a total distance of 2643.66 feet to a
point and end of said agreed boundary line between the
Grantors and Grantees herein, said point being on the
Western line of lands of the Fennsylvania State Game
Lands Number 100.

Said line as set forth and described above being the
Northern line of lands cf the Grantees now being assessed to
Harry J. Shive, Patrick L. Shive and Daniel A. Shive and
being identified according to the Clearfield County Tax
Assessment Office as Parcel Number 110-T06-00004 and being
located between the properties of the Grantees and the
Crantors and the said Grantors specifically remise, release,
deed and quitclaim unto the Grantees, their heirs,
successors and assigns all property located South of said
line and to specifically include all property as is
currently assessed in the names of the Grantees as is mapped
and assessed at Clearfield County Tax Assessment Office
Parcel Number 110-TC6-00004.

To have and to hold all the estate, right, title, interest,
property, claim and demand whatsoever cof the said Grantors to and
for the use of the said Grantees, their heirs, successors and
assigns forever.

NOTICE-THIS DOCUMENT MAY NOT (DOES NOT) SELL, CONVEY,
TRANSFER, INCLUDE OR INSURE THE TITLE TO THE COAL AND RIGHT OF
SUPPORT UNDERNEATH THE SURFACE LAND DESCRIBED OR REFERRED TO
HEREIN, AND THE OWNER OR OWNERS OF SUCH COAL MAY HAVE (HAVE) THE
COMPLETE LEGAL RIGHT TO REMOVE ALL OF SUCH COAL AND, IN THAT
CONNECTION, DAMAGE MAY RESULT TO THE SURFACE OF THE LAND AND ANY
HOUSE, BUILDING OR OTHER STRUCTURE CN OR IN SUCH LAND. THE
INCLUSION OF THIS NOTICE DOES NOT ENLARGE OR RESTRICT OR MODIFY
ANY LEGAL RIGHTS OR ESTATES OTHERWISE CREATED, TRANSFERRED,
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EXCEPTED OR RESERVED BY THIS INSTRUMENT. [This notice is set
forth in the manner provided in Section 1 of the Act of July 17,
1957, P. L. 984, as amended].

NOTICE

In accordance with the provisions of "The Bituminous Mine Subsidence and Land
Conservation Act of 1966" |/we, the undersigned grantee/grantees, hereby certify that
Iiwe know and understand that l/iwe may not be obtaining the right of protection against
subsidence resulting from coal mining operations and that the purchased property may
be protected from damage due to mine subsidence by a private contract with the owners
of the economic interest in the coal. l/we further certify that this certification is in a color
contrasting with that in the deed proper and is printed in twelve point type preceded by
the word "notice™ printed in twenty-four point type.

Witness:

This day of

IN WITNESS WHEREOF, said Grantors have hereunto set

their hands and seals the day and year first above written.

~ E

Calvin E. Berkley

Megaat (du fo

Marga}et M. Berkley

Q 5 d .
Albert V. Berkley ?

.‘Berkley
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COMMONWEALTH OF PENNSYLVANIA
SS
COUNTY OF CLEARFIELD

J;VUILM.
On this lgﬁ‘day of Deeembzr-, 2008, before me, the

undersigned officer, personally appeared Calvin E. Berkley and
Margaret M. Berkley, known to me (or satisfactorily proven) to be
the persons whose names are subscribed to the within instrument
and acknowledged that they executed the same for the purposes
therein contained.

IN WITNESS WHEREOF I hereunto set my hand and official

seal.
itle o fficer
MICHAEL A, RUDELLA
COMMONWEALTH OF PENNSYLVANIA District Justice, Stato of Pennsylvania
. =3 No. 46-3-03, Clearfieid County
COUNTY OF EEEARFIELD : Ten Expires .!an. 3, 2006

DetAaunre.

on this j! day of December, 2004, before me, the
undersigned officer, personally appeared Albert V. Berkley and
shirley A. Berkley, known to me (or satisfactorily proven) to be
the persons whose names are subscribed to the within instrument and *
acknowledged that they executed the same for the purposes therein

contained.

IN WITNESS WHEREOF I hereunto set my hand and official

e

seal. - -/OW7 oy )

Notarial Seal . .
Lawrence Pellegrino, Notary Public Title of OfflceS:;f"

Ridley Twp., Delaware County
My Commission Expires Mar, 28, 2005

Member, Pennsytvania Association of Notaries

/2-*/?*-07
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CERTIFICATE OF RESIDENCE

I do hereby certify that the precise residence of

Grantees is 402 Firehouse Road, Drifting, Pennsylvania 16834.

7 CofBu

Attorney for/Grantees
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County Farscl Nos JIC-TG-7
PIOT6-71
110-Te-6
MADE the = dayof L in the year Two Thousand and three
(2003).

BETWEEN ANNA MICKNEY. a widow, of 5427 Baplist Road, Pittsburch, Pennsylvania. 15236
hereinafter referred (o as the "GRANTOR";

~And-

GARY L. BERKLEY, of 147 Loop Road, West Decatur, Pennsylvania, 16878, hereinafter referred to
as the "GRANTEE".

3 ESSETH, that in consideration of the sum of Two Hundred Fifty-eight Thousand ($258,000.00)
Dollars, in hand paid, the receipt whereof is hereby acknowledged, the said Grantor does hereby grant
and convey unto the Grantee, his successors and assigns forever.

ALL those certain iracts or parcels of ground situate in Cooper Township, Clearfield County,
Pennsylvama, bounded and described as follows:

The First Thereof:

BEGINNING at a stone corner, thence by Jand surveyed to John Andrews, North one
degree East seventy three and one half perches 1o a post by a Pine; thence North eighty
eight degrees West, seven perches to a post by a White Oak; thence by lands now or
formerly of Brown and Bassert, South, two degrees West, one hundred and sixteen
perches (o a stone heap; thence by land now or formerly of John Pemp, South eighty
eight degrees East, one hundred and fifty nine perches to the place of beginning.
CONTAINING seventy acres and seventy one perches, and allowances. Being part of
a larger traci of land surveyed on a warrant granted to Casper Haines.

The Second Thereof:

BEGINNING at a stone corner by a Pine, thence South one and one half degrees West,
forty two and one half perches to a post; thence North eighty eight degrees West, one
hundred and fifty perches to a post; thence North one degree East, forty two and one
half perches to a post; thence South eighty eight degrees East, one hundred and fifty
perches to the place of begimning. CONTAINING thirty seven acres and one hundred

perches and allowances.
EXHIBIT
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The Third Theieof:

BEGINNING at a post on hne of lands of Joseph Ohnger; thence by said lands North,
eightv-four degrees West, seven hundred thirtv-eight (738) feet of a post; thence by
private road, North, eleven and one half degrees East, thirteen hundred and seventyv-four
(1374) feet more or less to a post; thence by same North, seventy degrees East, forty-
five (45) feet to a post; thence by same, North, fourteen degrees East. Two Hundred and
Eighty-nine (289) feet to a post; thence by lands of John Zezony, South, eighty-four
degrees East, nine hundred and sixty-six (966) feet more or less to a post; thence South,
nineteen and one-half degrees West, Seventeen Hundred and Sixteen (1716) feet more
or Jess to a post; and place of beginmng. CONTAINING thirty-four (34) acres and

nmety (90) perches, more or less.

The Fourth Thereof:

BEGINNING at a post on the hne of Jands of John Zezony; thence by same, South 84
degrees, East, six hundred and mnety-three (693) feet, more or Jess to a post: thence by
lands of the Herman Beates Estate, North 5 degrees West, mine hundred and mine (909)
feet more or less to a post; thence North 84 degrees West. mine hundred and one (901)
feet more or less 10 a post; thence North, 19 %2 degrees East, nine hundred and thirty-
five (935) feet more or less to a post and place of beginming. CONTAINING 16 acres

and 100 perches more or less.

UNDER AND SUBJECT TO all exceptions and reservations contained in prior deeds

of record m the chain of title.

ALSO UNDER AND SUBJECT TO a previous conveyance to Paul R. Gable, et al. of a
parcel described in that Deed of Paul R. Gable and Eula M. Gable dated August 24, 1992 and
recorded in Clearfield County Deeds and Records Book Volume 1487 at page 110.

BEING the same premises conveyed to Anna Mickney, the grantor herein by Deed of
Isabel Thompson, a/k/a Isabelle Thompson dated August 1, 2002 and recorded mn the
Office of the Recorder of Deeds of Clearfield County as Instrument Number

200212636.

TOGETHER with all and singular, the improvements, privileges, hereditaments, and appurlenances
whatsoever thereunto belonging, or in anywise appertaimng, and the reversions and remainders, rents,
issues, and profits thereof; and all the estate, rnight, title, interest, property, claim, and demand
whatsoever of the said parties of the first part in Jaw, equity, or otherwise, howsoever, of, in, and to the

same and every part thereof.

TO HAVE AND HOLD the said hereditamenis and premises hereby granted or mentioned, and
mtended so to be, with the appurtenances unto the said party of the second part, their heirs, executors,
administrators, and assigns, to and for the only proper use and behoof of the said party of the second
part, their heirs, executors, administrators, and assigns, FOREVER.



THIS DOCUMENT MAY NOT SELL, CONVEY, TRANSFI:R INCLUDE, OR INSURE
THE TITLE TO THE COAL AND RIGHT OF SUPPORT UNDERNEATH THE SURFACE
LAND DESCRIBED OR REFERRED TO HEREIN, AND THE OWNER OR OWNERS OF
SUCH COAL MAY HAVE THE COMPLETE LEGAL RIGHT TO REMOVE ALL OF SUCH
COAL AND, IN THAT CONNECTION, DAMAGE MAY RESULT TO THE SURFACE OF
THE LAND AND ANY HOUSE, BUILDING, OR OTHER STRUCTURE ON OR IN SUCH
LAND. THE INCLUSION OF THIS NOTICE DOES NOT ENLARGE, RESTRICT, OR
MODIFY ANY LEGAL RIGHTS OR ESTATES OTHERWISE CREATED, TRANSFERRED,
EXCEPTED, OR RESERVED BY THIS INSTRUMENT. (This Notice 1s set forth pursuant to Act
No. 255, approved September 10, 1965, as amended).

AND the said Grantor will SPECIALLY warrant and forever defend the property hereby

conveyed.

IN WITNESS WHEREQF, the said Grantor has hereunto set her hand and seal the day and

year first above written.

Sealed and delivered
m the presence of”

-

L \" o e T LT " {SEAL}
Anna Mickney
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Onthis, the . dayof - L . 2003, before me, the undersigned authority,

personally appeared ANNA MICKNEY. known to me (or satisfactorily proven) to be the person

whose name 15 subscribed to the within instrument and acknowledged that she executed the same for

the purposes therein contained.

IN WITNESS WHEREOF, 1 have hereunto set my hand and official seal.

My Commission Expires:|

Certificate of Residence

I'hereby certify that the precise residence of the Grantee herein is as follows:

Gary L. Berkley
147 Loop Road
West Decatur, PA 16878

Agent or Attorney for Grantees



VERIFICATION

We, Harry J. Shive and Dorothy L. Shive verify that the statements made within the
foregoing Answer, New Matter and Counterclaim are true and correct to the best of our knowledge,
information and belief. This verification is made subject to the penalties of 18 Pa. C.S.A., Section

4904, relating to unsworn falsifications to authorities.

Date: _ {{- G~ 2cef” M g/égﬁ —

Harry J. Shive /7

Dorothy L. Shﬁ;




VERIFICATION

We, Daniel A. Shive and Colleen J. Shive verify that the statements made within the
foregoing Answer, New Matter and Counterclaim are true and correct to the best of our knowledge,
information and belief. This verification is made subject to the penalties of 18 Pa. C.S.A., Section

4904, relating to unsworn falsifications to authorities.

Date: _||-€ -3cei BMZL/&%&

Daniel A. Shive

&m MW s

Colleen J. Shive




VERIFICATION

We, Patrick L. Shive and Jo Ellen Shive verify that the statements made within the
foregoing Answer, New Matter and Counterclaim are true and correct to the best of our knowledge,
information and belief. This verification is made subject to the penalties of 18 Pa. C.S.A., Section

4904, relating to unsworn falsifications to authorities.

Date: |}-€-ces” ‘%

Patrick L. Shive

) b, M

Jo E(lén Shive
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
CIVIL DIVISION

GARY L. BERKLEY,
Plaintiff

V. : NO. 05-582-CD

HARRY J. SHIVE and

DOROTHY L. SHIVE, husband

and wife, DANIEL A. SHIVE and

COLLEEN J. SHIVE, husband and

wife, PATRICK L. SHIVE and :

JO ELLEN SHIVE, husband and wife:
Defendants :

CERTIFICATE OF SERVICE

PENNSYLVANIA

I hereby certify that I am this day serving a copy of

the Answer, New Matter and Counterclaim to Plaintiff’s Amended

Complaint upon the following person by mailing such copy first

class mail, postage prepaid, addressed as follows:

Mr. Brett M. Woodburn, Esquire
Caldwell & Kearns
3631 North Front Street
Harrisburg, PA 17110

F (4 AT

F. Cértez,Bell, III, Esquire
Attorney for Defendants
Harry J. Shive and Dorothy L.

Shive; Daniel A.
Colleen J. Shive;

Shive and
Patrick L.

Shive and Jo Ellen Shive

DATED: November 9, 2005



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

GARY L. BERKLEY,
Plaintiff

HARRY J. SHIVE and
DOROTHY L. SHIVE, husband
and wife; DANIEL A. SHIVE and
COLLEEN J. SHIVE, husband
and wife; PATRICK L. SHIVE
and JO ELLEN SHIVE, husband
and wife,

Defendants

NO. 05-582-CD

Type of Case: Civil

Type of Pleading: Acceptance
of Service

Filed on Behalf of:
Defendants

Counsel of Record for this Party:

F. Cortez Bell, III, Esquire
LD. #30183

F. Cortez Bell, III, Esquire
318 East Locust Street
P.O. Box 1088

Clearfield, PA 16830
Telephone: (814)765-5537

ILE d
%1020

William A Shaw
Prothonotary/ClerK of Courts

Ay Botl

%'E



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

GARY L. BERKLEY,
Plaintiff

V. : NO. 05-582-CD

HARRY J. SHIVE and
DOROTHY L. SHIVE, husband
and wife; DANIEL A. SHIVE and
COLLEEN J. SHIVE, husband
and wife; PATRICK L. SHIVE
and JO ELLEN SHIVE, husband
and wife,

Defendants

ACCEPTANCE OF SERVICE

I, F. Cortez Bell, III, Esquire, do hereby accept service of and acknowledge
receipt of a filed copy of the Amended Complaint in the above captioned case on behalf of each
of the Defendants set forth in the caption above.

Date: October 10, 2005 7 (4 A4

F. Cortez Bell, I1I, Esquire
Counsel for Defendants




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

GARY L. BERKLEY,
Plaintiff

V. : NO. 05-582-CD

HARRY J. SHIVE and
DOROTHY L. SHIVE, husband
and wife; DANIEL A. SHIVE and
COLLEEN J. SHIVE, husband
and wife; PATRICK L. SHIVE
and JO ELLEN SHIVE, husband
and wife,

Defendants

CERTIFICATE OF SERVICE

I hereby certify that I am this day serving a copy of the Acceptance of Service
upon the following person by mailing such copy first class mail, postage prepaid, and by FAX
addressed as follows:

Mr. Brett M. Woodburn, Esquire
Caldwell & Kearns
3631 North Front Street
Harrisburg, PA 17110

TU 8aw
F. Cortez ﬂiell, I, Esquire
Attorney for Defendants

DATED: October 10,2005



AN A
GARY L. BERKLEY, : INTHE COURT OF COMMON PLEAS

Plaintiff : CLEARFIELD COUNTY, PENNSYLVANIA
: NO.: 2005-582-CD

HARRY J. SHIVE and : CIVIL ACTION - LAW
DOROTHY L. SHIVE, husband :
and wife, DANIEL A. SHIVE and
COLLEEN J. SHIVE, husband and wife,
PATRICK L. SHIVE and JO ELLEN
SHIVE, husband and wife, :
Defendant : ACTION TO QUIET TITLE

PRAECIPE TO SUBSTITUTE VERIFICATION

TO THE PROTHONOTARY:
Kindly substitute the attached Verification for the Attorney Verification filed with
Plaintiff’s Amended Complaint Upon an Action to Quiet Title.
CALDWELL & KEARNS

W L

. Woodbumn, Esquire
Attomey I1.D. No. 81786
3631 North Front Street
Harrisburg, PA 17110
(717) 232-7661

Date 9/30 /p‘p/

Fil ED w9,

mipQag
SEP 022005 &

viilliam A, Shaw
Prothonotary/Cle-k of Courts



YERIFICATION

I, verify that the averments in this document are true and correct. I understand that false
statements herein are made subject to the penalties of 18 Pa.C.S. 4904, relating to unsworn

falsification to authorities.

v Lo L Lok,

Gary L. ﬁérkley
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CERTIFICATE OF SERVICE

I hereby certify that I have served a copy of the within document this 5 / day of

y US) {( , 2005, on the following by depositing a true and correct copy of the
same in the U.S. Mails at Harrisburg, Pennsylvania, postage prepaid, addressed to:

Chip Bell, Esquire
318 Locust Street
P.O. Box 670
Clearfield, PA 16830

CALDWELL & KEARNS

04-668/92189
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GARY L. BERKLEY, : IN THE COURT OF COMMON PLEAS
Plaintiff : CLEARFIELD COUNTY, PENNSYLVANIA
v. :
: NO.: 2005-582-CD
HARRY J. SHIVE and : CIVIL ACTION - LAW
DOROTHY L. SHIVE, husband :
and wife, DANIEL A. SHIVE and
COLLEEN J. SHIVE, husband and wife,
PATRICK L. SHIVE and JO ELLEN
SHIVE, husband and wife, :
Defendant : ACTION TO QUIET TITLE

NOTICE

YOU HAVE BEEN SUED IN COURT. If you wish to defend against the claims set forth in the
following pages, you must take action within twenty (20) days after this Complaint and Notice
are served, by entering a written appearance personally or by attorney and filing in writing with
the Court your defenses or objections to the claims set forth against you. You are warned that if
you fail to do so the case may proceed without you and a judgment may be entered against you
by the Court without further notice for any money claimed in the Complaint or for any other
claim or relief requested by the Plaintiff. You may lose money or property or other rights
important to you.

YOU SHOULD TAKE THIS PAPER 7O YOUR LAWYER AT ONCE. IF YOU DO NOT
HAVE A LAWYER, GO TO OR TELEPHONE THE OFFICE SET FORTH BELOW. THIS
OFFICE CAN PROVIDE YOU WITH INFORMATION ABOUT HIRING A LAWYER.

IF YOU CANNOT AFFORD TO HIRE A LAWYER, THIS OFFICE MAY BE ABLE TO
PROVIDE YOU WITH INFORMATION ABOUT AGENCIES THAT MAY OFFER LEGAL
SERVICES TO ELIGIBLE PERSONS AT A REDUCED FEE OR NO FEE.

David S. Meholick, Court Administrator
Clearfield County Courthouse
Clearfield, PA 16830
(814) 765-2641, ext. 5982
PE EIIY @,
L W c,

Jlod
L' 28 200

William A. Shaw
Prothonotary/Clerk of Courts

GO
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GARY L. BERKLEY, : IN THE COURT OF COMMON PLEAS
Plaintiff : CLEARFIELD COUNTY, PENNSYLVANIA
v. :
: NO.: 2005-582-CD
HARRY J. SHIVE and : CIVIL ACTION - LAW
DOROTHY L. SHIVE, husband :
and wife, DANIEL A. SHIVE and
COLLEEN J. SHIVE, husband and wife,
PATRICK L. SHIVE and JO ELLEN
SHIVE, husband and wife, :
Defendant : ACTION TO QUIET TITLE

AVISO

USTED HA SIDO DEMANDADO/A EN CORTE. Si usted desea defenderse de las demandas
que se presentan mas adelante en las siguientes paginas, debe tomar accién dentro de los
proximos veinte (20) dias después de la notificacion de esta Demanda y Aviso radicando
personalmente o por medio de un abogado una comparecencia escrita y radicando en la Corte por
escrito sus defensas de, y objecciones a, las demandas presentadas aqui en contra suya. Se le
advierte de que si usted falla de tomar accién como se describe anteriormente, el caso puede
proceder sin usted y un fallo por cualquier suma de dinero reclamada en la demanda o cualquier
otra reclamacion o remedio solicitado por el demandante puede ser dictado en contra suya por la
Corte sin mas aviso adicional. Usted puede perder dinero o propiedad u otros derechos
importantes para usted.

USTED DEBE LLEVAR ESTE DOCUMENTO A SU ABOGADO INMEDIATAMENTE. SI

USTED NO TIENE UN ABOGADO, LLAME O VAYA A LA SIGUIENTE OFICINA. ESTA

OFICINA PUEDE PROVEERLE INFORMACION A CERCA DE COMO CONSEGUIR UN
ABOGADO.

STUSTED NO PUEDE PAGAR POR LOS SERVICIOS DE UN ABOGADO, ES POSIBLE

QUE ESTA OFICINA LE PUEDA PROVEER INFORMACION SOBRE AGENCIAS QUE

OFREZCAN SERVICIOS LEGALES SIN CARGO O BAJO COSTO A PERSONAS QUE
CUALIFICAN.

David S. Meholick, Court Administrator
Clearfield County Courthouse
Clearfield, PA 16830
(814) 765-2641, ext. 5982
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GARY L. BERKLEY, : IN THE COURT GF COMMON PLEAS
Plaintiff : CLEARFIELD COUNTY, PENNSYLVANIA
v. :
: NO.: 2005-582-CD
HARRY J. SHIVE and : CIVIL ACTION - LAW
DOROTHY L. SHIVE, husband :
and wife, DANIEL A. SHIVE and
COLLEEN J. SHIVE, husband and wife,
PATRICK L. SHIVE and JO ELLEN
SHIVE, husband and wife, :
Defendant : ACTION TO QUIET TITLE

AMENDED COMPLAINT UPON AN ACTION TO QUIET TITLE

AND NOW, comes the Plaintiff, Gary L. Berkley, by and through his attorneys, Caldwell
& Kearns, and files the within Complaint Upon an Action to Quiet Title; and in support thereof,
avers as follows:

1. The Plaintiff, Gary L. Berkley, (“Plaintiff”), is an adult individual currently
residing at 147 Loop Road, West Decatur, Clearfield County, Pennsylvania, 16878.

2. The Defendants, Harry J. Shive and Dorothy L. Shive, husband and wife,
(“Defendants Harry and Dorothy Shive”) are adult individuals currently residing at 321 Summit
Road, Drifting, Clearfield County, Pennsylvania 16834.

3. The Defendants, Daniel A. Shive and Colleen J. Shive, husband and wife,
(“Defendants Daniel and Colleen Shive™), are adult individuals currently residing at 428
Firehouse Road, Drifting, Clearfield County, Pennsylvania 16834.

4. The Defendants, Patrick L. Shive and Jo Ellen Shive, husband and wife,
(“Defendants Patrick and Jo Ellen Shive”), are adult individuals currently residing at 402

Firehouse Road, Drifting, Clearfield County, Pennsylvania 16834.
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5. The Plaintiff acquired title to a parcel o} land, Parcel No. 110-T6-6, by deed
located in Cooper Township, Clearfield County, Pennsylvania, such Deed being dated September
16, 2003, and recorded in the Recorder of Deeds office of Clearfield County on September 26,
2003. Said parcel is contained in said Deed as being “The Third Thereof” and “The Fourth

Thereof” and is described as follows:

The Third Thereof:

BEGINNING at a post on line of lands of Joseph Olinger; thence by said lands
North, eighty-four degrees West, seven hundred thirty-eight (738) feet of a post;
thence by private road, North, eleven and one half degrees East, thirteen hundred
and seventy-four (1374) feet more or less to a post; thence by same North,
seventy degrees East, forty-five (45) feet to a post; thence by same, North,
fourteen degrees East, Two Hundred and Eighty-nine (289) feet to a post; thence
by lands of John Zezony, South, eighty-four degrees East, nine hundred and
sixty-six (966) feet more or less to a post; thence South, nineteen and one-half
degrees West, Seventeen Hundred and Sixteen (1716) feet more or less to a post;
and place of beginning. CONTAINING thirty-four (34) acres and ninety (90)
perches, more or less

The Fourth Thereof:

BEGINNING at a post on the line of lands of John Zezony; thence by same,
South 84 degrees, East, six hundred and ninety-three (693) feet, more or less to a
post; thence by lands of the Herman Beates Estate, North 5 degrees West, nine
hundred and nine (909) feet more or less to a post; thence North 84 degrees West,
nine hundred and one (901) feet more or less to a post; thence North, 19 %
degrees East, nine hundred and thirty-five (935) feet more or less to a post and
place of beginning. CONTAINING 16 acres and 100 perches more or less.

A true and correct copy of the Deed is attached hereto as Exhibit “A” and incorporated herein
by reference.

6. Defendant Harry Shive, who purportedly later conveyed an unrecorded interest to
his wife, Defendant Dorothy Shive, acquired title to a parcel of land, Parcel No. 110-T6-004, by
deed located in Cooper Township, Clearfield County, Pennsylvania, such Deed being dated

October 19, 1989, and recorded in the Recorder of Deeds office of Clearfield County on October
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19, 1989, in Record Book 1309, Page 202. A4 true andx correct copy of the Deed is attached
hereto as Exhibit “B” and incorporated herein by reference.

7. Defendants Harry and Dorothy Shive later conveyed the property referenced in
the preceding paragraph, Parcel No. 110-T6-004, by deed located in Cooper Township,
Clearfield County, Pennsylvania, to Defendant Daniel Shive in a 5% undivided interest,
Defendant Patrick Shive in a 48% undivided interest, and Defendant Harry Shive in a 47%
undivided interest, with such Deed being dated February 23, 2001, and recorded in the Recorder
of Deeds Office of Clearfield County on February 23, 2001. 4 true and correct copy of the Deed
is attached hereto as Exhibit “C” and incorporated herein by reference.

8. Defendants Harry and Dorothy Shive, Daniel and Colleen Shive, and Patrick and
Jo Ellen Shive, subsequently conveyed a portion of that property referenced in the two preceding
paragraphs, Parcel No. 110-T6-004, by deed located in Cooper Township, Clearfield County,
Pennsylvania, to Todd A. Shive and Nicole L. Shive, husband and wife, pursuant to the Shive
Subdivision dated April 5, 2004, and shown on subdivision map prepared by Curry & Associates
as was recorded in the Office of the Register and Recorder of Deeds of Clearfield County on
January 3, 2005 at Instrument Number 200500062, with such Deed being dated February 1,
2005, and recorded in the Recorder of Deeds Office of Clearfield County on February 7, 2005. A
true and correct copy of the Deed is attached hereto as Exhibit “D " and incorporated herein by
reference.

9. The aforementioned Deed to Todd A. Shive and Nicole L. Shive, husband and
wife, conveyed property known as Parcel 1 of the Shive Subdivision dated April 5, 2004, which
is not in dispute, and therefore Todd A. Shive and Nicole L. Shive are not parties to this

litigation.
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10. A dispute exists between Plaintiff and Defendants regarding the boundary line
between the parties property.

11.  Both parties also border proderty owned by Mountain View Center, Inc., known
as Parcel No. 110-T6-005, which was acquired by deed dated October 27, 1975, said deed being
recorded in the Clearfield County Recorder of Deeds Office on October 28, 1975, in Record
Book 709, Page 162. A true and correct copy of Mountain View Center, Inc.’s, Deed is attached
hereto as Exhibit “E” and incorporated herein by reference.

12. On or about December 17, 2003, Plaintiff ordered a survey to be conducted of the
subject properties in order to determine the actual boundary lines between the parties property. A4
true and correct copy of said survey is attached hereto as Exhibit “F" and incorporated herein
by reference.

13. As aresult of said survey, it was determined that the private road, which
purportedly represented the boundary line between the properties, was wholly within the
property owned by Plaintiff,

14.  Defendants claim an interest and a stake in said property adverse to Plaintiff, with
regard to the private road, which Defendants purport is contained wholly or partially within their
property.

15.  Defendants’ claim is without any right whatsoever, and Defendants have no right,
estate, title, lien or interest in or to the property, or any part thereof.

16.  As aresult of the above, a dispute exists as to the boundary lines between the

parties’ properties.
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17.  Plaintiff respectfully requests that this bourt forever determine all rights, liens,
title, or interest in the land and determine the validity or discharge of all documents, obligations
or deeds affecting any right, lien, title or interest in said land.

WHEREFORE, Plaintiff respectfully requests this Honorable Court to enter an Order
forever barring the Defendants Harry J. Shive and Dorothy L. Shive, husband and wife, Daniel
A. Shive and Colleen J. Shive, husband and wife, and Patrick L. Shive and Jo Ellen Shive,
husband and wife, from asserting any right, title, or interest in and to the subject property
inconsistent with the interest or claim of ownership of the subject property by the Plaintiff
herein, and further enjoining the Defendants from denying, impeaching or in any other way
attacking Plaintiff’s unencumbered ownership interest in the subject property.

Respectfully submitted,

CALDWELL & KEARNS

Douglas L. Cassel, Esquire
Attorney I.D. # 92895
3631 North Front Street
Harrisburg, PA 17110
(717) 232-7661

& Attorney for the Plaintiff
Date: _7/%% 7

04-668/90633



CERTIFICATE OF SERVICE

I hereby certify that I have served a copy of the within decument this ) day of

5 % {j , 2005, on the following by depositing a true and correct copy of the

same in the U.S. Mails at Harrisburg, Pennsylvan:a, postage prepaid, addressed to:

Ch:p Bell, Esquire
313 Locust Street
P.O. Box 670
Clearfield, PA 16830

CALDWELL & KEARNS




County Farc el Noo 110-T6-7

110-T6-7.1

110-T6-6
MADE the  dayof ST s _1n the year Two Thousand and three
(2003).

BETWEEN ANNA MICKNEY. a widow, of 5427 Baptist Road, Pittsburgh, Pennsylvania. 15236,
hereinafter referred to as the "GRANTOR™;

And-

GARY L. BERKLEY, of 147 Loop Road, West Decatur, Pennsylvania, 16878, hercinafter referred to
usthe "GRANTEE".

WITNESSETH, that in consideration of the sum of Two Hundred Fifty-eight Thousand ($258,000.00)
Dollars, in hand paid. the receipt whereof 1s hereby acknowledged, the said Grantor does hereby grant

and convey unto the Grantee, his successors and assigns forever,

ALL those certain tracts or parcels of ground situate in Cooper Township, Clearfield County,
Pennsylvania, bounded and described as follows:

The First Thereof:

BEGINNING at a stone comer, thence by land surveyed to John Andrews, North one
degree East seventy three and one half perches to a post by a Pine; thence North eighty
eight degrees West, seven perches to a post by a White Oak; thence by lands now or
formerly of Brown and Bassert, South, two degrees West, one hundred and sixteen
perches to a stone heap; thence by land now or formerly of John Pemp, South eighty
eight degrees East, one hundred and fifty nine perches to the place of beginning.
CONTAINING seventy acres and seventy one perches, and allowances. Being part of
a larger tract of land surveyed on a warrant granted to Casper Haines.

The Second Thereof:

BEGINNING at a stone comer by a Pine, thence South one and one half degrees West,
forty two and one half perches to a post; thence North eighty eight degrees West, one
hundred and fifty perches to a post; thence North one degree East, forty two and one
half perches to a post; thence South eighty eight degrees East, one hundred and fifty
perches to the place of beginning. CONTAINING thirty seven acres and one hundred
perches and allowances.

EXHIBIT

/\
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The Third Thereof:

BEGINNING at a post on line of lands of Joseph Olinger; thence by said lands North,
eighty-four degrees West, seven hundred thirty-eight (738) feet of a post; thence by
private road, North, eleven and one half degrecs East, thirteen hundred and seventy-four
(1374) feet more or less to a post; thence by same North, seventy degrees East, forty-
five (45) feet to a post; thence by same, North, fourteen degrees East, Two Hundred and
Eighty-nine (289) feet to a post; thence by lands of John Zezony, South, eighty-four
degrees Fast, nine hundred and sixty-six (966) feet more or less 10 a post; thence South,
nineteen and one-half degrees West, Seventeen Hundred and Sixteen (1716) feet more
or less to a post; and place of beginming. CONTAINING thirty-four (34) acres and

ninety (90) perches, more or less.

The Fourth Thereof:

BEGINNING at a post on the line of lands of John Zezony; thence by same, South 84
degrees, East, six hundred and ninety-three (693) feet, more or less to a post; thence by
Jands of the Herman Beates Estate, North 5 degrees West, nine hundred and nine (909)
feet more or less (o a post; thence North 84 degrees West, nine hundred and one (901)
feet more or less to a post; thence North, 19 4 degrees East, nine hundred and thirty-
five (935) feet more or fess to a post and place of beginning. CONTAINING 16 acres

and 100 perches more or less.

UNDER AND SUBJECT TO all exceptions and reservations contained in prior deeds

of record in the chain of title.

ALSO UNDER AND SUBJECT TO a previous conveyance to Paul R. Gable, et al. of a
parcel described in that Deed of Paul R. Gable and Eula M. Gable dated August 24, 1992 and
recorded in Clearfield County Deeds and Records Book Volume 1481 at page 110.

BEING the same premises conveyed to Anna Mickney, the grantor herein by Deed of
Isabel Thompson, a/k/a Isabelle Thompson dated August 1, 2002 and recorded in the
Office of the Recorder of Deeds of Clearfield County as Instrument Number

200212636.

TOGETHER with all and singular, the improvements, privileges, hereditaments, and appurtenances
whatsoever thereunto belonging, or in anywise appertaining, and the reversions and remainders, rents,
issues, and profits thercof;, and all the estate, nght, title, interest, property, claim, and demand
whatsoever of the said parties of the first part in law, equity, or otherwise, howsoever, of, in, and to the

same and every part thereof.

TO HAVE AND HOLD the said hereditaments and premises hereby granted or mentioned, and
intended so to be, with the appurtenances unto the said party of the second part, their heirs, executors,
administrators, and assigns, to and for the only proper use and behoof of the said party of the second

part, their heirs, executors, administrators, and assigns, FOREVER.
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THIS DOCUMENT MAY NOT SELL, CONVEY, TRANSFER, INCLUDE, OR INSURE
THE TITLE TO THE COAL AND RIGHT OF SUPPORT UNDERNEATH THE SURFACE
LAND DESCRIBED OR REFERRED TO HEREIN, AND THE OWNER OR OWNERS OF
SUCH COAL MAY HAVE THE COMPLETE LEGAL RIGHT TO REMOVE ALL OF SUCH
COAL AND, IN THAT CONNECTION, DAMAGE MAY RESULT TO THE SURFACE OF
THE LAND AND ANY HOUSE, BUILDING, OR OTHER STRUCTURE ON OR IN SUCH
LAND. THE INCLUSION OF THIS NOTICE DOES NOT ENLARGE, RESTRICT, OR
MODIFY ANY LEGAL RIGHTS OR ESTATES OTHERWISE CREATED, TRANSFERRED,
EXCEPTED, OR RESERVED BY THIS INSTRUMENT. (This Notice is set forth pursuant to Act
No. 255, approved September 10, 1965, as amended).

AND the said Grantor will SPECIALLY warrant and forever defend the property hereby

conveyed.

IN WITNESS WHEREOF, the said Grantor has hereunto set her hand and seal the day and

year first above written.

Sealed and delivered
m the presence of:

Anna Mickney




dommonivealth) Of Pennsplvania
9.

County Gt Clearfield

On this, the ___ day of _ -~ , 2003, before me, the undersigned authority,

personally appeared ANNA MICKNEY, known to me (or satisfactorily proven) to be the person

whose name is subscribed to the within instrument and acknowledged that she executed the same for

the purposes theremn contained.
IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

T e . -~

~" ~ro.

... Notary Pubhc

RO ol TR Thod s PRGT g U A LR el RS

Certificate of Residence

I hereby certify that the precise residence of the Grantee herein is as follows:

Gary L. Berkley
147 Loop Road
West Decatur, PA 16878

7

i

Agent or Attorney for Grantees
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l MADE tbe 19th by of October ip the year of ous Lord, ninewen bundred and
eighty-nina (1589).
! BETWEEN ESTATE OF 1. RUDOLPH LUNDBERG a/k/a RUDOLPH LUNDBERG, by
AL _OF L. RUDOL -YHDBERC
’ i COUNTY NATIONAL BANK, Executor, q&ANTOg and Party of the First Part, .

’ AN D’

HARRY J. SHIVE, an individual, of P. O. Box 64, Driftingy, Clearfield
ST n M. BRLVE

County, Pennsyvlania 16834, GRANTEE and Party of the Second Part, -~

WHEREAS, the said L. Rudolph Lundberg became in his lifetime

! lawfully seized in the hereinafter described real estate; and being
thereof so seized made his Last Will and Testament, in writing dategd
March 23, 1988, wherein he appointed the County National Bank as
Executor; and

WHEREAS, the said L. Rudolph Lundberg died the 11th day of January,
1989, and the said Last Will and Testament was duly probated on the
; 20th day of January, 1989, and is now of record in the Office of the

' Register of Wills, in and for Clearfield County, filed to No,

aui g

SV

L
*

e

NOW THIS INDENTURE WITNESSETH; That the mid GRANTOR

lumdinmmldmn'ondthemo!

Fifty Thousand One Hundred Twenty One ($50,121,00) = mmmm Ballars,
Lawful money of the Unised Soues, 0 jt well and tuly paid by the raid Grantee

3t and before the sealing and delivery bereof, the receipt of which 1 bereby acknowledged, by virmue of the

power granted by Law, has gnnl:dbaxgahcd,mld,zﬁawd,rd«nmdandcmﬁmed,mdbyt&upomn
doen g0t bergain, wel), alien, release and coolirm vnto the sid Harry J. Shive, his

C e vam el

heirs and eseigny,

ALL that certain piece or parcel of 1apg sltuate {n the Township
) of Cooper, County of Clearfield and State of Pennsylvania, bounded
and described as followss _____

Y VR B Y+ ksiaste

EXHIBIT
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BEGINNING at an iron rpin loca
State Game Lands #100. Saig point
Calvin and Albert Berkley; thence
South no degrees, twenty-two minut
eight hundred twenty five feet (82
along lands of Leroy Thompson and
eighty-nine degrees, six minutes,
30" W) two thousand six hundred an
feet (2660.14') to an axle in Town
John Harvey. Said poirt is8 the No
Center, Inc.; thence along lands o
nNo minutes East (N 1° 00' E) eight
five hundredths feet (833.25') mor
also the Southwest corner of Calvi
along lands of Calvin and Albert B
fifty-five minutes, forty-five sec
thousand six hundred fifty-one anagd

to an iron pin in Stone Pile and place of beginning. - .

BEING the same premises as vested in L. Rudolph Lundberg

and Kathleen S. Lundberg, his wife

and recorded in Clearfield County in Deed Book Volume 866, at Page |

01, thereafter the said Kathleen s
thus vesting complete title to the
L. Rudolph Lundberg.

814~ (b>-19939 e

102171 /2322766

-—— _.7 R T —————

\ S

along State Game Lands t100,

€s, ten seconds West (s 0° 22* 10" W)

5.0') to an iron pin; thence ’

Mountain View Center, Inc. North

thirty seconds West (N Bg° 06"’

d sicty and fourteen hundredths

ship Road #728 and on line of

rthwest corner of Mountain View

f John Harvey, North one degree
hundred thirty three and twenty

€ or less, to an iron pin and

n and Albert Berkley; thence

erkley, South eighty-eight degrees,

onds East (S 88° 55' gg» E) two
Six hundredths feet (2651.06")

. by Deed dateg December 13, 1982,

- Lundberg died January 30, 1988,
within described premises in

Wil mraricy SCHCOL DisTsIcT
15 LALTY TRANSFER TAX

rrinrs__Job LY

Paiz [V 1§~ ¥g FITHASL R, tymie
T T MITHASLR, Lrmi
Dot Agum

R S

POl o



MAR -~ Wi

1v:1Y

FRUM: B85 1ACTOR S 814-765-1989
V2N

NS

.= o

TOGETHER with all and singular

VAN Waten, walr councs, rights, liberties, privleges, heredivmens and sppurirnances

T0: 17172322766
e \‘

AN

v0L1309.>m201

whenoever therauntn

belonging, of in wywise sppertaining, and the reversions and remainden, rests, lssues snd probin thereof; and
abo 3l e estate, right, tide, Interest, use, trust, properry, pomicssion, thim and demsnd whatsoerer of

L. Rudolph Lundberg a/k/a Rudolph Lundberg
’ in low, equiry, or otherwii, bowmwever, of, in, 10, of out of the xame.

TO HAVE AND TO HOLD 1be nid described parcel

bereditaments and premises bereby granted and released. or mentioned and intended 5o to be, with the sppur
tenancer unto the 1aid  Harry J, Shivo,

§ his heirs
! Harry J. Shive, his heirs

aod assigns, @ and for the only proper use and beboof of the said
and axxdgns, forever.

ANDwbenid Harry J. Shive

for  him ,
Harry J.

and bein, execurors and sdministratons,

Shive

his

do covenant, promaise and sgree, to and with the said

his heirs and assigns, by these presens, that they the oid

Executors
ba ve not done, commiited, or knowingly, or willingly suffcred 10 be done o commired, any act, matter

or thing whatsoever whereby the premises hereby granted, or ny part tharoo!, iy, are, shal] or m3ay be impeached,
charged or incumbered, in e, charge, estate o otherwise bowsoever,

IN WITNESS WHEREOF, The uid  Grantor

E & AT S

botunto et it3  hand

x

and seal  ibe day and

yenr Brmoabove written.

2
{*. IN THE PRESENCE OF. ESTATE OF L. RUDOLPH LUNDBERG
. ) a/x/a RUDOLPH LUNDBERG
4 . COUNTY_NATIONAL BANK, EXECUTOR

; . e ety e oo e et et e ere oo :ﬁ~ (aaz)

9 4

B S B — [ (saar)

N . U ~ ()
lbznbyutﬁ}yxhallbzprxixiddrmdl&ymu herein b
—P. O, Box 64 -—

] . =~ Drifting, PA 16834 —

y ) .
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CoMMONrEALTH OF Poovsrivana

oy
Courry oOF 4..-..9‘.—.5:’,\.85..1.?}.9..-.......w'.x.-_.........
On this the 19¢h dryof  October +AD. 1989 ,
tefore me Valarie J. Flegal

the unden]g-nd officer, perorally sppeared

Donald Bdwin Shavley, Trust Officer
tor for the Estate of L. R, Lundberg

Cor ntisfactorily proven) 10 be the peron whose name

for County National Bank, Zxecu~ known o me

1o subscribed 1o the within {nsrument

and scknowledged tha

he

o
w0
m! k]
B!
U
g 35, &l _§
eé } o& =, ¥
g 2 af & 37
ixl Ea 2 3
@j’ FE = S 2E%y
7 L , g 3ok
{ § 3 & ool = 33y
' 3 0 ! AN
- 3 Eaa 2 H
geg
el -§
e} CLEATFIELD COUNTY
ENTERED OF RECQD .
mme 4o Ay Tol1S-59
sy_keny 3, [
PEES 13Ty
Cowmonwrarss or Porrrivama Michoel R, Lylle, Recorder
CLZvA) =
Couvmry oF -
RECORDED on this ... AATX | dayof . 0CT.
AD. 19.%3, in the Recorder’s Offce of the woid Couoty, In Deed Bgoh/|
430
Civen under wy hand and the seal of the 1id office
First Mondoy in Junuary, 1992
Entered of Record_0<T 4%, 1988 | 10140 A~ Bhag) R Lylle, Recorder
—_—
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THIS DEED Made the 3 day of JJLWV , Two Thousand (2009).
BETWEEN HARRY J. SHIVE and DOROTHY L. SHIVE, husband and wife, of

Clearfield County, Pennsylvania,

GRANTORS

A
N
D

DANIEL SHIVE of Clearfield County, Pennsylvania, a 5% undivided interest,
PATRICK SHIVE of Clearfield County, Pennsylvania, a 48% undivided interest, and
HARRY J. SHIVE of Clearfield County, Pennsylvania, a 47% undivided interest, said
undivided interests to be held as tenants in common,

GRANTEES

WITNESSETH, That in consideration of One ($1.00) Dollar, in hand paid, the
receipt whereof is hereby acknowledged, the said grantors do hereby grant and convey to
the said grantees, their heirs and assigns,

ALL that certain piece or parcel of land situate in the Township of Cooper, County
of Clearfield and State of Pennsylvania, bounded and described as follow:

BEGINNING at an iron pin located in a stone pile on line of State
Game Lands #100. Said point is also the Southeast comer of Calvin and
Albert Berkley; thence along State Game Lands #100, South 00 degrees 22
minutes, 10 seconds West eight hundred twenty-five (825) feet to an iron
pin; thence along lands of Leroy Thompson and Mountain View Center,
Inc., North 89 degrees 6 minutes 30 seconds West two thousand six
hundred sixty and fourteen hundredths (2660.14) feet to an axle in
Township Road #728 and on line of John Harvey. Said point is the
Northwest corner of Mountain View Center, Inc.; thence along lands of
John Harvey, North 1 degree 00 minutes East eight hundred thirty three and
twenty-five hundredths (833.25) feet, more or less, to an iron pin and also
the Southwest corner of Calvin and Albert Berkley; thence along lands of
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Calvin and Albert Berkley, South 88 degrees 55 minutes 45 seconds East
two thousand six bundred fifty-one and six hundredths (2651.06) feet to an

iron pin in Stone pile and place of beginning.
BEING the same premises granted and conveyed to Harry J. Shive by Deed of
Estate of L. Rudolph Lundberg a/k/a Rudolph Lundberg, by County National Bank,

Executor, dated and recorded October 19, 1989, in Clearfield County Record Book 1309,

Page 199.
THIS IS A NON-TAXABLE CONVEYANCE BETWEEN PARENT AND CHILDREN
AND the said grantors, do hereby WARRANT SPECIALLY the property hercby

conveyed,
IN WITNESS WHEREOF, said grantors have hereunto set their hands and seals

the day and year first above written.

SIGNED, SEALED AND DELIVERED
THE PRESENCE OF:

W ﬁ/—;éf W /’54,..—-, /Mo (SEAL)
vV J Harry4. Shive

(S _
ZM (D5 T Mﬁ,&?y_‘wﬁm
7 Doroth¥ L. Shive

[+ 4

& bl ”Q: g. e 8.8
N O b= ] o 2 o = 9;.:
830 gr" o PR
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.. CLEARFIELD COUNTY

RECORDER OF DEEDS

Karen L. Starck, Recorder
Maurene Inlow - Chief Deputy
P.O. Box 361
1 North Second Street, Suite 103
Clearfield, Pennsylvania 16830

*RETURN DOCUMENT TO:
Instrument Number - 200500062 F. CORTEZ BELL Il
Recorded On 1/3/2005 At 12:55:54 PM P O BOX 1088
* Instrument Type - MAP - SUBDIVISION CLEARFIELD, PA 16830

*Total Pages - 2
Invoice Number - 122885
* Grantor - PLAN OF
* Grantee - SHIVE, DANIEL
* Customer - BELL II, F. CORTEZ

* FEES

RECORDING FEES - $20.00
RECORDER

RECORDER IMPROVEMENT 83.00
FUND

COUNTY IMPROVEMENT FUND §2.00
TOTAL $25.00

1 hereby CERTIFY that this document
{s recorded in the Recorder’s Offics of
Clearfield County, Pennsylvania,

THIS IS A CERTIFICATION PAGE

Do Not Detach

THIS PAGE IS NOW PART OF THIS LEGAL DOCUMENT

* . Information denoted by an asterisk may change during the verification process and may not be reflected on this page.
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THIS8 INDENTURE

F"—\)f\«r
MADE this VS  day of Jamuary, 2005, between Harry J.

Shive and Dorothy L. Shive, his wife, of 321 summit Road, Drifting,
Clearfield County, FPennsylvania 16834; Patrick L. Shive and Jo
Ellen Shive, his wife, of 402 Firehouse Road, Drifting, Clearfield
County, Pennsylvania 16834 and Daniel A. shive and Colleen J.
Shive, his wife, of 428 Firehouse Road, Drifting, Clearfield
County, Pennsylvania 16834, (hereinafter called “Grantors”)
AND

Todd A. Shive and Nicole L. Shive, his wife, of 712 Martin Street,
Clearfield, Clearfield County, Pennsylvania, 16830, as tenants by
the entireties(hereinafter called "Grantees”)

WITNESSETH, that in consideration of the sum of Five
Thousand ($5000.00) Dollars, in hand paid, the receipt whereof is
hereby acknowledged, Grantors do hereby grant, bargain, sell, alien
and convey to Grantees:
THIS IS A CONVEYANCE FROM PARENTS AND GRANDPARENTS TO SON AND/OR

GRANDSON AND HIS WIFE AND IS5 THEREFORE TRANSFER TAX EXEMPT
ALL that certain lot situate in the Township of Cooper, County of

Clearfield and State of Pennsylvania, bounded and described as
follows:

BEGINNING at a 3/4" rebar (set0 at the
Southwest corner of lands of Calvin and Albert
Berkley as identified as Tax Parcel Number
110-T06-00003, said rebar being South 01
degrees 00 minutes 00seconds West a distance

=l
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842.31 feet from a 3/4" iron stake (found) on
the Southern line of lands of the Commonwealth
of Pennsylvania Game Commission as described
in Deed Book 591 page 38, and being the
Northeast corner of Calvin and Albert Berkley,
said place of beginning being on the Eastern
side of an abandoned Township Road T-728, said
point of beginning being the Northeast corner
of the parcel herein conveyed and running;
thence along the Southern line of lands of
Calvin and Albert Berkley as identified as Tax
Parcel Number 110-T06-00003 South 88 degrees
53 minutes 10 seconds East a distance of
287.77 feet to a 3/4" rebar (set); thence
through lands of the Grantors for a new
subdivision line South 01 degrees 00 minutes
00 seconds West a distance of 295.16 feet to a
3/4" rebar (set); thence still through lands
of the Grantors for a new subdivision 1line
North 88 degrees 53 minutes 10 seconds West a
distance of said 285.18 feet to a 3/4" rebar
(set), said rebar being on the Eastern line of
lands of John J. Barvey as described in Deed
Book 1157 page 245, said rebar also being on
the Eastern side of an abandoned Township Road
T-728; thence along the Eastern side of the
abandoned Township Road T-728 North 00 degrees
29 minutes 51 seconds East a distance of
295,16 feet to a 3/4" rebar (set) and place of
beginning.

CONTAINING 87,119.36 sq. ft. or 2 Acres more
or less and known as Parcel 1 of the Shive
Subdivision dated April 5, 2004 and shown on
subdivision map prepared by Curry & Associates
as was recorded in the Office of the Register
and Recorder of Deeds of Clearfild County on
January 3, 2005 at Instrument Number
200500062. Bearings above are based on the
Eastern line of lands of the Grantors herein
as described in Instrument Number 200102650.
Being a part of the lands conveyed to the unto
the Grantors by Instrument Number 200102650.

FURTHER GRANTING AND CONVEYING to the Grantees
herein, the right of egress, ingress and
regress over through and upon a right of way
for construction, placement and maintenance of
a water line from the existing Spring House on
residue lands of the Grantors to the property
here above described. Said water line running

2




JUL-B—EQ@S 14:48 FROM: ABSTACF VS 814-765-1989 7 17172322766

v
N r

generally in a Northern direction from the
Spring House approximately 305 feet more or
less and then in a generally westerly
direction 950 feet more or 1less to the
property of the Grantees. Said right of way
will be 10 foot on both sides of the water
line location as determined by the Grantors
and the Grantees consistent with the above.

FURTHER GRANTING AND CONVEYING to the Grantees
the right of egress, ingress and regress over
through and upon a right of way for the
construction, placement and maintenance of
electric and telephone lines from the existing
electric line that is located on the residue
lands of the Grantors running to Parcel 1 of
the Shive subdivision. Said right of way to
run generally in a Northwest direction from
the existing electric line a distance of 324
feet more or less to a pole to be installed
and then running in a generally Northern
direction a distance of 85 feet more or less
to the property of the Grantees.

AND, the said Grantors, do hereby covenant and agree to
and with the said grantees, that the Grantors, their heirs,
executor and administrators, shall and will SPECIALLY warrant and
forever defend the herein above described premises, with the
hereditaments and appurtenances, unto the said Grantees, their
heirs and assigns, against the said Grantors and against every

other person lawfully claiming or who shall hereafter claim the

said or any part thereof.

NOTICE-THIS DOCUMENT MAY NOT (DOES NOT) SELL, CONVEY, TRANSFER,
INCLUDE OR INSURE THE TITLE TO THE COAL AND RIGHT OF SUPPORT UNRDERNEATH THE
SURFACE LAND DESCRIBED OR REFERRED TO HEREIN, AND THE OWNER OR OWNERS OF
SUCH COAL MAY HAVE (HAVE) THE COMPLETE LEGAL RIGHT TO REMOVE ALL OF SUCH
COAL AND, IN THAT CONNECTION, DAMAGE MAY RESULT TO THE SURFACE OF THE LAND
AND ANY HOUSE, BUILDING OR OTHER STRUCTURE ON OR IN SUCH LAND. TBE
INCLUSION OF THIS NOTICE DOES NOT ENLARGE OR RESTRICT OR MODIFY ANY LEGAL
RIGHTS OR ESTATES OTHERWISE CREATED, TRANSFERRED, EXCEPTED OR RESERVED BY
THIS INSTRUMENT. [This notice is set forth in the manner provided in
Section 1 of the Act of July 17, 1957, P. L. 984, as amended]}.

P.9
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NOTICE

In accordance with the provisions of "The Bituminous Mine Subsidence and Land
Conservation Act of 1966" I/we, the undersigned grantee/grantees, hereby certify that
I/we know and understand that l{/we may not be obtaining the right of protection against
subsidence resuiting from coal mining operations and that the purchased property may
be protected from damage due to mine subsidence by a ﬁrivate contract with the owners
of the economic interest in the coal. l/we further certify that thig certification is in a color
contrasting with that in the deed proper and is printed in twelve point type preceded by
the word "notice" printed in twenty-four point type.

Witness:

This day of

IN WITNESS WHEREOF, the said Grantors have hereunto set their

hands and seals the day and year first above written.

S/ U

Harry J.”Shfve

Patrick L. Shive

Chote dpl

Daniel A. Shive

Colleen J. Shiye
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COMMONWEALTH OF PENNSYLVANIA
: 85
COUNTY OF CLEARFIELD :

D
On this ()[Sf day of ua’, 2005, before me, the

undersigned officer, personally appeared Harry J Shive and Dorothy
L. Shive, known to me (or satisfactorily proven) to be the persons
whose names are subscribed to the within instrument and
acknowledged that they executed the same for the purposes therein
¢ontained.

IN WITNESS WHEREOF I hereunto set my hand and official

s title of Dfficer

f} o MICHAEL A. RUDELLA
‘ District Justcs, State of Pennsylvenia
No. 48-3-03, Clearfield County
Tem Expires Jan. 3, 2006

COMMONWEALTH OF PENNSYLVANIA

SS

e s e

COUNTY OF CLEARFIELD

on this ()]$ day of af;tg\m 2005, before me, the
undersigned officer, personally appeared Patrick L. Shive and Jo
Ellen Shive, known to me (or satisfactorily proven) to be the
persons whose names are subscribed to the within instrument and
acknowledged that they executed the same for the purposes therein
contained.

IN WITNESS WHEREQF 1 hereunto set my hand and official
N

Lt F . Title of Officer S
- - MICHAEL A. RUCE . .

; o ) Diatrict Justice, State of Pr. i1y vund
s No. 46-3-03, Clearfield (1 « 4y
’ ST 5 Term Expirec Zan 7 3
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COMMONWEALTH OF PENNSYLVANIA
COUNTY OF CLEARFIELD 58

on this OISt day of 3@4&#’% 2005, before me, the
undersigned officer, personally appeared Daniel A, Shive and
Colleen J. Shive, known to me (or satisfactorily proven) to be the
persons whose names are subscribed to the within instrument and
acknowledged that they executed the same for the purposes therein
contained.

IN WITNESS WHEREOF I hereunto set my hand and official

PPN

Title of Officer

MICHAEL A, RUDELLA
District Justice, Stata of Pennsylvania
No. 48-3-03, Cisarfield County
Term Expires Jan, 3, 2066

—

CERTIFICATE OF RESIDENCE

:;¢:§ h I do hereby certify that the precise residence of
G

'antees is 712 Martin Street, Clearfield, Pennsylvania 16830.

7- CJJI' O Tl

Attorney for Grantees
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CLEARFIELD COUNTY

RECORDER OF DEEDS

Karen L. Starck, Recorder
Maurene Inlow - Chief Deputy
P.O. Box 361
1 North Second Street, Suite 103
Clearfield, Pennsylvania 16830

*RETURN DOCUMENT TO:
Instrument Number - 200501734 BELL, SILBERBLATT & WOOD
Recorded On 2/7/2005 At 2:49:37 PM P.0. BOX 670
~ Instrument Type - DEED CLEARFIELD, PA 16830
* Total Pages - 7
Invoice Number - 124544
* Grantor - SHIVE, HARRY J
* Grantee - SHIVE, TODD A
* Customer - BELL, SILBERBLATT & WOOD
* FEES
STATE WRIT TAX $0.50
JCS/ACCESS TO JUSTICE $10.00
RECORDING FEES - $19.00
RECORDER
RECORDER IMPROVEMENT $3.00
FUND
COUNTY IMPROVEMENT FUND §2.00
TOTAL ¥34.30 1 hereby CERTIFY that this document
is vecorded in the Recorder’s Ofice of

Clearfleld County, Pennsylvania.

THIS IS A CERTIFICATION PAGE

Do Not Detach

THIS PAGE IS NOW PART OF THIS LEGAL DOCUMENT

= . Information denoted by an asterisk may change during the verification process and may not be reflected on this page.




~ -
MAR-2-2BBS 18:83 F'RDM:QBSTQCTO&’Q\

814-765-1283 TD:/J ?\1 72322766

=

follows:

A1
g st o
AR R g

e

600

N

PORATION DV ED—Denlup 1ho Privior, Ine Bur 1333y Prie Pa

E

M g 3048-3—COR
oL 709 TRE 62— . —

Wetteen rVER HILL COAL COMPANY , INC,

MOUNTAIN VIEW CENTER,
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porty of the firt part, hereinolfter referred to o GRANTOR,

A
N
8]

P

)

}

: 27thday of . October - inthe yeoe of our Lord one thousand nine bundred and - Sevanty-Five
i

t

:

second port, hereinofter referred 1o o3 GRANTEE .,

{yltntggfﬁ), That the said party  of the frat parg, for and In consideration of the yum of Fourteen
Thousand Two Hundred Fifty and no/100 ($14,250.00) Dollars

Lawfu] money of the United States of America, unto the party of the first part, well and truly paid by the maid
party of the sccond part, at or before the vealing and delivery here
his granted, bargained, sold, releancd wnd confurmed, and by thes
[ confirm unto the said party  of the mecond pary, ita, his, her or thei
anigns, all thorocroinpisocor paroel of Jand- the following ce
Cooper Township, Clearfield Caunty, Pennsylvenia, more perticulorly bounded ond described o

THE FIRST THEREOF: BEGINNING of on iron pin corner on line of Kylertown
Presbyterion Church ond now or formerly Choster A. Beom; thenco olong line of
now or formerly Chester A. Beom South seventy seven degrees no minutes Eost

(5 77° 00" E) o distonce of sixdy 3ix ond rno hundredths (66.00') feet 1o 6 corner on
the northern right of woy line of Stote Highwoy Route Number 53 leoding from
Kylertown to Drilting; thence olong the northern right of woy line of Siote
Highwoy Route Number 53 by curve to the left hoving o radius of rwo thousond
three hundred thirty two ond one hundredihs {2332.01") Feet a Gistonce of ono
hundred fifty eight ond sixty hundredths (158.60°) feet 1o a corner on line of other
tands of River Hill Coal Company; thence olong line of other londs of River Hill
Cool Company North seven degiees fifteen minutes Eost (N 7°15' £) o distonce of
cighty seven and fifty hundredths (87.50") fno? 1o o cormer on'line of Kylertown
Presbylerian Church; thence olong line of Kylertown Presbyterion Church South
seventy seven degrecs no minutes Eost (5 77” 00 E) o distonce of seventy two and
no hundredths (72.00°) fcet to on iron pin corner the ploce of beginning. Con-
toining 0.14 Acres,

BEING the some promives os woro conveyod 1o tho within Grontor by deed of
Kenneth L. Womer Et Ux doted the 8th doy of November, 1974 ond recorded in
Cleorfield County Deed Book 695, poge 309.

THE SECOND THEREOF: BEGINNING ol o post corner; thence by residve
of the Walter Stewort survey Nosth sixly seven ond ono holf (67 1/2°) degrees Eaat
one hundred ond oighty (180) perches 1o o post corner; thenco by lond of Joseph
Eisenhower North four ond one haolf (41/2°) degrees Eost seventy five (75) perches
to o past cornor; thence by fond of Geosge D, Hess, ond John Hoover, North
eighty 3ix (B6°) degrees West one hundred ond sixty {160) perches to o Mople
corner, being the Northwest corner of the Wolter Stewort survey; thance by

lond of S. Hoover ond Joseph Potrer, South Four ond one holf (4 1/2°) degrees
Waest one hundred ond fifty four ond one holf (154 1/2) perches 1o o post cornor
ond ploce of beginning. Conloining one hundred ond eight (108) ocros ond

forty threw (43) perches with ollowoncs.

EXCEPTING AND RESERVING from ond out of the described premires oll minerols
ond mining rights reserved ond excepled in Dood by Curtin M. Grohom and Suson,
his wife, ond Sorah Wright lo A,R. Wright doted Moy 24, 1886,

, of Kylertown, Clearfield County, Penmsylvonio,

INC., of Kylestown, Cleaifield County, Peamylvonio, porty of the

of, the receipt whereof is hereby acknowledged,
¢ presents dors grant, bargain, sell releass and
r heirs, exccutors, administrators, successors and
rtoin pieces or'porcels of lond situate in
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THE THIRD THEREOF: BEGINNING of o post, thence North fear (4%)
Jegrces, Tost Thirly=six ond thres fourth (36 3/4) perches to o post; thence by land
of John Hoover, North sixty—seven ond one half (67 1/2°) degrees East one
hundred seventy-nino ond seven tenths {I79.7) perches to o post; thenco by londs
of Jos Eisenhouer ond Mis. John Irwin South four (4°) degrees West seventy-ioven
ond two tenths (77.2) perches 1o o post; thenco by Jonds of Andesson Lutz, South
cighty {80°) degrees West, one hundred ond sixty -3ix {166} perches 1o n post

and place of beginning. Conloining Fifty-four (54) ocres and rwenty=-four and

one holl {24 1/2) perches of lond.

EXCEPTING AND RESERVING the minerols ond mining rights o3 contoined in
the prior chain of titie. ’

THE FOURTH THEREOQF: BEGINNING ot o dead pine, said pir e being o
Corner of Tond of Joseph Polter Estote ond Somuel Hoover; thence by line behween
s0id Joseph Porter ond Somuel Hoover Estole siaty-Fwo (82) perches, mine or less,
to public rood, which is to be considered the West line; thence in.o Sostherly
direction along 50i0 rood twenty-tweo (22) perches, more or less, fo a slone corner;
thence in on Eosterly direction olong said road filty one (51 pesches to line of
Jomes Hoover Estote; thence by lands of Jomes Hoover Estote {now own:d by

lre S, Hoover) rwenty-eight (28) peiches to ploce of beginning. Contcining

nine (%) ocres, more or fess, :

THE FIFTH TRERECF:. ALL the cool remoining in the "B", or "Lower Kittonning”,
Cool scom {being the some seom mined by the Clearfield Bituminous Cocl
Corporotion in this ond odjoining property) in ond underlying oll thot cirtoin
piece or purcel of lond bounded and described o3 follows:

BEGINNING of o point in the Groham ond Wright Troct, the surfoce o which is
now owned by lro 5. Hoaver {said point is located by beginning ot the post ot the
Northeos! corner of the soid Groham ond Wiight Tioct, o corner common with the
George Hess, Suson Beam ond Joseph Eisenhouer Trocts, ond running th.ince South
one and one holf (1 1/2°) degrecs West one hundred twenty-three (123) feer

1o o point on tho lino odjeining the Joseph Eisenhouer Trock, and thenc: thiough
the Grohom ond Wright Tract, of which this is o port, South Seventy-oizht (787
degrees West one thousond sixty (1,060) feet to the point of beginning o' the

}ioct being described); thence by o line through the soid Grohom and W-ight
Tract the following four courses ond distonces, viz, - South twelve (127 degrees

- Eost five hundred (500) feet, South seventy-eight (78°) degrees West thiee

hundred (300} feet, North twelve {12°) degrees West five hundred {500) feet, ond
North seventy-eight (787 cegrees East thiee hundied (300) feet to the ploce of
beginning. Contoining three ond forry -fous hundredths (3.44) ocres, mcre or
less. :

TOGETHER with the right 1o enter, mine ond toke oway all of the cool und other
minercls, ond to moke such openings, shofts, chutes, dumps, improvements, roods
ond raifroads, on the tond os in the judgmen! of the Grontee, its succestors and
ossigns, moy be necessory to conveniently mine the some ond dronsport such coal
ond other frcight through and over soid londs. Subject, however, 1o the rights

. of A.X. Wright o3 containined in the prior choin d title.

BEING the same four {4) porcels of land as were conveyed to the Gronto herein
by deed of Helen £, Blockbuin, Et Al doted the [2th doy of Moy, 1967 ond recorded
in Clearfield County Deed Book 530, of poge 451 .

THE SIXTH THEREOF: BEGINNING ot o point on the townshlp rood; thence ofong
fond of Gus Johnson North Four {4) degrees thirty (30) minutes Eost seven hundred
and twenty~six (726) feel 1o o point; thence olong lond of John Young Scxth

Eighty -five (B5) degrees thirty (30) minutes Eost One Hundred ond fifty (150)

feet; thence olong lond of Chorles S. Johnion South Four (4) degrees thirly (30) -
minutes West Seven Hundred ond twenty-six (726) feel 1o o point on Township

100d; thence along soid thirty fool township rood North Eighty-tive (BS) tlegroes
Thirty (30) minutes West, one Hundred and Filty (150) feet to o point the ploce

of beginning, containing two {2) acres ond Eighty (BO) pecches, being pat of o

torger troct of lond in the worrontee nome of Dovid Beveroge. Being oll the surface of this

certain lot of ground.

BEING the same premises a3 were conveyed to the Grontor herein by dees of
Axel Nettesblode £t Ux doted the 3lst doy of Morch, 1965 ond recorded in
Cleorfield County Deed Book 514, pouge 409.

017172322766
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q - . < — - THE SEVENTH THEREOF . BEGINNING ot o point on o thirty <oot towrship rood; 5
thence olong Tond of Gus Johnson north 4 degrees 30 minutes east 726 feet to o ;
point; thence along lond of John Young south 85 degrees 30 minutes east |50 i
$ foer; thence olong fond of Alfred Anderson South 4 degrees 30 minutes west 726 !
An foct to o point on said township road; thence olong s0id township read north 85 i
- ! w degrees 30 minutes west }50 feet 10 a point, the ploce of beginning. Conlaining ]
= 2 acres ond 80 perches.  Being oll the surfoce of oll this cerroin lot of ground, 1
.

. g RESERVATION the some os in Deed of Oscor A. Johnson ond wife to John Sondstrom,

! ' Jr, ond wife, recorded in Cleorfield, Ociober 4, 1917 in Deed Book No. 223,
= poge 132..-. ..

BEING tho same premises os were conveyed to the Grantor hereim by deed of
Helen 8rolin, Widow, dated the 3lst doy of Morch, 1965 and recorded in

Clearfield County Deed Book 514, poge 406,

PLEASE SEE ATTACHED SHEET

ST o L, P e (R b

- n——

Joseph Ollinger, Thence by said lands North eighty -four degrees (84)
West seven hundred thirty-eight (738) feet to o post by o public rcod,
thence by 30id road North five (5) degrees Ecst sixteen hundred and ,
seventy {1670) feet more or less T0 @ post corner of lands of John Zirone,
thence by said lands South ¢ighty-four (84) degrees Eost nine hundred
and sixty (960} feer 1o o Post, thence by o privote rood South fourteen
(14) degrees West rwo hundred eighty nine (289) feet lo o post, thence
by some South sevenly (70) degrees West forty-five (45) feet 10 o

post, thence by some South eleven ond one-holf (M 1/2) degrees West
thirteen hundied and seventy 4our (1374) feet more or less to past

ond ploce of beginning. Contoining thinty-two (32) acres more or

Jess.

|
'! THE EIGHTH THEREOF ., BEGINNING ot o post on line of lends of
|

- e e e

: - THE NINTH THEREOF: BEGINNING of o post on line of lends of
Hermon Beots Estate, thenco by same South five {(5) degrees West seven~
hundred ond sixly —one (761) feet more or less 1o corner of fands of
Joseph Olinger, thence by said londs Norih eighty four (34) degrees
West ten hundred eighty two (1082) feer more or fess to o post,
thence North nireteen ond one holf (191/2) degrees Eent seven hundred

© eighty—one (781) feel more or lesz 1o o post, thence south eighty -

| four degrees Eost nine hundied ond one (901) feet more or less to

post ond point of beginning. Contoining (17) ocres and fifty (50)

perches more or Jess,

¢ —r——— .

' - BEING the some two (2) porcels of lond o3 were conveyed to the
Grontor herein by deed of Mertin M. Gavlock Et Al doted the
27th doy of July, 1963 ong recorded in Clearfield County Deed
Book 503, poge 384

——

For the puipose of complying with ths Act No. 43 opproved July 17, 1957,
the following clouse is included: :

"THIS DOCUMENT MAY NOT SELL, CONVEY, TRANSFER, INCLUDE OR
INSURE TITLE TO THE COAL AND RIGHT OF SUPPORT UNDERNEATH

THE SURFACE LAND DESCRIBED OR REFERRED TO HEREIN, AND THE
OWNER OR OWNERS OF SUCH COAL MAY HAVE THE COMPLETE LEGAL
RIGHT TO REMOVE ALL OF SUCH COAL AND, IN THAT CONNECTION,
DAMAGE MAY RESULT TO THE SURFACE OF THE LAND AND ANY HOUSE,
BUILDING OR OTHER STRUCTURE ON OR N SUCH LAND, »

e e
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Wogether win antana singular the im

liberties, privileges, hereditaments and app

provements, ways, streets, alleys, pavssges, waters, watertourses, rights,
urtenances whatsoever, thereunto belonging, orinany wisc sppertaining,

;L7709 s 165,
i

and the reversions and remainders, rents, issuts and profits thereol; and all the estate, right, titde, interent, property,
¢laim and demand whatsoever, of the party ol the first pary, in law, cqulty, or otherwlse howsoever, of, In, and
to the same and every part thercof,

mo ﬂ)nbt anb to ﬂ)olb she aaid lot or ]Eakx!: of ground sbove Qescribed with the messusge or tenement
thereon erected unto the said party  of the second pary, its, his, her or their helr, exccutors, administrators,
succeasora and assigne forever. - ! ’

AND the said party  of the frst past hereby does and will warrant SPECIALLY “the property hereby conveyed.

In Witness 1Dbzrzof, the sald party of the Srst part has hereunto caused Its corporate seal to be ofined,
and attested this 27th dayof October  A.D.one thousand nine bundred and Seventy-Five.

RIVER H)LL/COAL C NY, INC,
By .4/.%}’;’2.‘/2/,0?92

Attest :77.7})02‘;\’..'. s

President.

(Corporate Scal)

Secretory,
COMMONWEALTH OF PENNSYLVANIA,
SS.
COUNTY O¥F CLEARFIELD
On this, the 27th day of Octcber ' L1975,
belore me Dorothy H, _Hi le - , the undersigned officer, personaily sppesred

V.Hoover Rydbe » Who acknowledged bimaclf to be the
Y g

Vice President  of RIVER HILL COAL COMPANY, INC. . & corperation,

»nd that he as such Vice President | belng suthorlied 1o do 3o, cxecured the foregolng Instrument tor
the purposcs thercin contained, .

In witness whereol, 1 hereunto set my band and official »eal.

A
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION ;
A LED 44
&3

GARY L. BERKLEY, . L 356/
Flaintiff : L 182005
v. ; NO. 05-582-CD William A. Shaw

Prothonotary/Clerk of Courts

HARRY J. SHIVE and
DOROTHY L. SHIVE, husband
and wife,

Defendants

CERTIFICATE OF SERVICE

I hereby certify that I am this day serving a copy of the
attached Scheduling Order dated July 13, 2005 upon the following
person by mailing such copy first class mail, postage prepaid,
addressed as follows:

Mr. Brett M. Woodburn, Esquire
Caldwell & Kearns
3631 North Front Street
Harrisburg, PA 17110

7. (4 BrTw

F. Cortez Bpll, III, Esquire
Attorney for Defendants

Harry J. Shive and Dorothy L.
Shive

DATED: July 18, 2005
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,

PENNSYLVANIA
CIVIL DIVISION
GARY L. BERKLEY
vs. - No. 05-582-CD

HARRY J. SHIVE and DOROTHY
L. SHIVE, husband and wife

ORDER
AND NOW, this |3  day of July, 2005, upon consideration of
Defendants’ Preliminary Objections to Plaintiff's Complaint filed in the above
matter, it is the Order of the Court that argument has been scheduled for the _/_5_72

day of @m 8 ust 2005, at [:30 Z M, in Courtroom No.

Clearfield County Courthouse, Clearfield, PA.

|,

BY THE COURT:

/s/ Fredric J. Ammerman

FREDRIC J. AMMERMAN
President Judge

I hereby certify this 10 be a true
and attested copy of the original
statement filed in this case.

JUL 14 2005

Attest. (et £A
Protionotary/
Clerk of Courts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA
CIVIL DIVISION
GARY L. BERKLEY
Vs. : No. 05-582-CD
HARRY J. SHIVE and DOROTHY
L. SHIVE, husband and wife
ORDER
AND NOW, this (3 day of July, 2005, upon consideration of
Defendants’ Preliminary Objections to Plaintiff’s Complaint filed in the above
matter, it is the Order of the Court that argument has been scheduled for the (&’3}/\
day of @anaf;f’ , 2005, at 7 -2.0 IO M, in Courtroom No.
U L3
{ , Clearfield County Courthouse, Clearfield, PA.
BY THE COURT:
(" FREDRICJ. AMMERMAN
\_President Judge
b =
F ! Da?('(’_ &
I /o 0l &
JUL 142005 “Stseice i,
~
@Y




OFFICE OF COURT ADMINISTRATOR
FORTY-SIXTH JUDICIAL DISTRICT OF PENNSYLVANIA

CLEARFIELD COUNTY COURTHOUSE
SUITE 228, 230 EAST MARKET STREET
CLEARFIELD, PENNSYLVANIA 16830

DAVID S. MEHOLICK PHONE: (814) 765-2641 MARCY KELLEY
COURT ADMINISTRATOR FAX: 1-814-765-7649 DEPUTY COURT ADMINISTRATOR

MEMO: To all parties filing Petitions’/Motions in Clearfield County:
Please make note of the following:

Rule 206(f) The party who has obtained the issuance of a Rule to Show Cause shall
forthwith serve a true and correct copy of both the Court Order entering the Rule and
specifying a return date, and the underlying Petition or Motion, upon every other party to
the proceeding in the manner prescribed by the Pennsylvania Rules of Civil Procedure
(see PA. R.C.P. 440) and upon the Court Administrator.

Rule 206(g) The party who has obtained the issuance of a Rule to Show Cause shall file
with the Prothonotary, within seven (7) days of the issuance of the Rule, an Affidavit of
Service indicating the time, place and manner of service. Failure to comply with this
provision may constitute sufficient basis for the Court to deny the prayer of the Petition
or Motion.

*** Please note: This also includes service of scheduling orders obtamed as the
result of the filing of anv pleading,

o o e T T

e amy



GARY L. BERKLEY, : IN THE COURT OF COMMON PLEAS
Plaintiff : CLEARFIELD COUNTY, PENNSYLVANIA

: NO.: 2005-582-CD

HARRY J. SHIVE and CIVIL ACTION - LAW
DOROTHY L. SHIVE, husband :
and wife, :
Defendant : ACTION TO QUIET TITLE
ORDER

AND NOW this é_(_ day of June, 2005, upon filing of a Affidavit by Plaintiff in
accordance with Pennsylvania Rule of Civil Procedure 1066 stating that a Action to Quiet Title
containing a Notice to Defend was served, and that Defendants have not filed an Answer as
required by the Pennsylvania Rules of Civil Procedure, it is hereby ordered as follows: 1. 1.

1. Defendants Harry J. Shive and Dorothy L. Shive shall be forever barred from asserting
any right, lien, title or interest in the land inconsistent with the interest or claim of the Plaintiff,
Gary L. Berkley, set forth in the Complaint, unless the Defendants file an Answer to the Action
to Quiet Title within thirty (30) days of the date of this Order.

2. If such Answer is not filed with the 30-day period, the Prothonotary, on Praecipe of

the Plaintiff, shall enter final judgment.

By the Court: M
REDARR: o’lc
2 22
04-668/89119 A S aw

Pio hurumy/bxc K of Courts



GARY L. BERKLEY,
Plaintiff

HARRY J. SHIVE and
DOROTHY L. SHIVE, husband and wife,
Defendants

N

N/

: CLEARFIELD COUNTY, PENNSYLVANIA

: CIVIL DIVISION

: NO. 05-582-CD
: Praecipe to Withdraw Affidavit

: Caldwell & Kearns

: Brett M. Woodburn, Esquire

: Attorney ID# 81786

: 3631 North Front Street

: Harrisburg, PA 17110

: (717) 232-7661

: bwoodburn@caldwellkearns.com

: Attorney for Plantiff Gary L. Berkley

H‘TF! T

i

»-.-1- -

! v
1 e b waa ¥

JU | o2 ?YZOOS @

W.ma'n A Sraw
Prothonotary/Clerk of Courts

T clunr, Avver



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,

PENNSYLVANIA
CIVIL DIVISION
GARY L. BERKLEY,
Plaintiff
V. : NO. 05-582-CD

HARRY J. SHIVE and
DOROTHY L. SHIVE, husband and wife,
Defendants

PRAECIPE TO WITHDRAW AFFIDAVIT

TO THE PROTHONOTARY:

Kindly withdraw the Affidavit filed by Plaintiff pursuant to Pennsylvania Rule of
Civil Procedure 1066.

Respectfully submitted,

CALDWELL & KEARNS

Yo/ O~

. Woodburn, Esquire
Attorney 1.D. No. 81786
3631 North Front Street
Harrisburg, PA 17110

/ (717) 232-7661
) vy~
Dated: é/z(

04-668/89286
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CERTIFICATE OF SERVICE

I hereby certify that I have served a copy of the within document this Z-I day of

SUM » 2005, on the following by depositing a true and correct copy of the

same in the U.S. Mails at Harrisburg, Pennsylvania, postage prepaid, addressed to:
Chip Bell, Esquire
318 Locust Street

P.O. Box 670
Clearfield, PA 16830

CALDWELL & KEARNS

By:
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GARY L. BERKLEY, : IN THE COURT OF COMMON PLEAS
Plaintiff : CLEARFIELD COUNTY, PENNSYLVANIA
v. :
: NO.: 2005-582-CD

HARRY J. SHIVE and . CIVIL ACTION - LAW
DOROTHY L. SHIVE, husband :
and wife,

Defendant : ACTION TO QUIET TITLE

AFFIDAVIT PURSUANT TO PENNSYLVANIA
RULE OF CIVIL RULE PROCEDURE 1066

AND NOW comes the Plaintiff, Gary L. Berkley, by and through his attorneys, Caldwell
& Keamns, and files the within Affidavit in accordance with Pennsylvania Rule of Civil
Procedure 1066, and in support thereof, states the following:
1. On April 22, 2005 an Action to Quiet Title was filed in the Court of Common Pleas of
Clearfield County.
2. The aforementioned Action to Quiet Title contained a Notice to Defend pursuant to
Pennsylvania Rule of Civil Procedure 1018.1. A true and correct and copy of the Action to
Quiet Title with Notice to Defend is attached hereto as Exhibit “A”.
3. The Action to Quiet Title was served on Defendants, Harry and Dorothy Shive by R.
Stuart Auber, a Constable for the County of Clearfield. True and correct copies of the Affidavits
of Service on Defendants are attached hereto as Exhibit “B” and Exhibit “C”.
4. Defendants have not filed an Answer to the Action to Quiet Title.
b ace
il 5355/
JUN 2 02005 oo

W.iam A, Shaw
piothonotaryiClerk of Courts

2

&
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5. Plaintiff is entitled to an Order of cou'rt establishing the actual boundary line between
Plaintiff and Defendants to be that which is set forth on the survey conducted on December 17,

2003 and attached as Exhibit “D” to Plaintiffs’ Action to Quiet Title.

/ Woodburn, Esquire
tney for Plaintiff

Sworn to and subscribed this
Day of June, 2005

N({tar Public ~
My*Commission Expires:

COMMONWEALTH OF PENNSYLVANIA

NOTARIAL SEAL
TAMARA S. HAIR, Notary Pubic
04-668/89118 Susquehanna Twp., Dauphin County
My Commission Expires August 26, 2008
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GARY L. BERKLIY.
Plaintiff

HARRY J. SHIVE and
DOROTHY L. SHIVE, husband
and wife,

Defendant

To:  Harry and Dorothy Shive
321 Summit Road
Dnfting. PA 16834

* -

- INTHE COURT OF COMMON PLEAS
: CLEARFIELD COUNTY, PENNSYLVANIA

:NO: 200S8- 852 - o
: CIVIL ACTION - LAW

- ACTION TO QUIET TITLE

NOTICE TO PLEAD

YOU ARE HEREBY NOTIFIED to file a written response 1o the encloscd Complaint

within twenty (20) days from service hereof or a judgment may be entered against you.

Dated: y/g%w\\-

04-668/86893

Respectfully submitted,

CALDWELL & KEARNS

. ' /‘6
o Syl
\(j/%m. Woodbum
ttorney 1.D. #81786
3631 North Front Street

Harrisburg, PA 17110
(717) 232-7661

I hereby certify this to be g true

and attestad ¢o !
\ y of th i
Statement fileg ig this c:sgr Iginaf

APR 22 2005
EXHIBIT Attost,

@mzﬁ_
pl’Othonotary/
. Clerk of COU“S
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GARY L. BERKLEY. S INTHE COURT OF COMMON PLEAS

Plamuff : CLEARFIELD COUNTY, PENNSYLVANIA

V. :
: NO.:

HARRY J. SHIVE and o CIVIL ACTION - LAW
DOROTHY L. SHIVE, husband :
and wife, :

Defendant : ACTION TO QUIET TITLE

NOTICE

YOU HAVE BEEN SUED IN COURT. If you wish to defend against the claims set forth in the
following pages, you must take action within twenty (20) days after this Complaint and Notice
are served, by entering a written appearance personally or by attorney and filing in writing with
the Court your defenses or objections to the claims set forth against you. You are warned that if
you fail to do so the case may proceed without you and a judgment may be entered against you
by the Court without further notice for any money claimed in the Complaint or for any other
claim or relief requested by the Plaintiff. You may lose money or property or other rights
important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO NOT
HAVE A LAWYER, GO TO OR TELEPHONE THE OFFICE SET FORTH BELOW. THIS
OFFICE CAN PROVIDE YOU WITH INFORMATION ABOUT HIRING A LAWYER.

IF YOU CANNOT AFFORD TO HIRE A LAWYER, THIS OFFICE MAY BE ABLE TO
PROVIDE YOU WITH INFORMATION ABOUT AGENCIES THAT MAY OFFER LEGAL
SERVICES TO ELIGIBLE PERSONS AT A REDUCED FEE OR NO FEE.

David S. Mcholick, Court Administrator
Clearfield County Courthouse
Clearfield, PA 16830
(814) 765-2641, ext. 5982
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GARY L. BERKLEY, : INTHE COURT OF COMMON PLEAS
Plamuff : CLEARFIELD COUNTY, PENNSYLVANIA
V. ;
: NO.:
HARRY J. SHIVE and - CIVIL ACTION - LAW
DOROTHY L. SHIVE, husband '
and wife, :
Defendant : ACTION TO QUIET TITLE
AVISO

USTED HA SIDO DEMANDADO/A EN CORTE. Si usted desea defenderse de las demandas
que se presentan mas adelante en las siguientes paginas, debe tomar accion dentro de los
proximos veinte (20) dias después de la notificacién de esta Demanda vy Aviso radicando
personalmente o por medio de un abogado una comparecencia escrita y radicando en Ja Corte por
escnto sus defensas de, y objecciones a, las demandas presentadas aqui cn contra suya. Se le
advierte de que si usted falla de tomar accién como se describe anteriormente, el caso puede
proceder sin usted y un fallo por cualquier suma de dinero reclamada en la demanda o cualquier
otra reclamacion o remedio solicitado por el demandante puede ser dictado en contra suya por la
Corte sin mas aviso adicional. Usted puede perder dinero o propiedad u otros derechos
Importantes para usted.

USTED DEBE LLEVAR ESTE DOCUMENTO A SU ABOGADO INMEDIATAMENTE. SI

USTED NO TIENE UN ABOGADO, LLAME O VAYA A LA SIGUIENTE OFICINA. ESTA

OFICINA PUEDE PROVELRLE INFORMACION A CERCA DE COMO CONSEGUIR UN
ABOGADO.

STUSTED NO PUEDE PAGAR POR LOS SERVICIOS DE UN ABOGADO, ES POSIBLE

QUE ESTA OFICINA LE PUEDA PROVEER INFORMACION SOBRE AGENCIAS QUE

OFREZCAN SERVICIOS LEGALES SIN CARGO O BAJO COSTO A PERSONAS QUE
CUALIFICAN.

David S. Meholick, Court Administrator
Clearfield County Courthouse
Clearfield, PA 16830
(814) 765-2641, ext. 5982
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GARY L. BERKLEY, - INTHE COURT OF COMMON PLEAS

Plamtiff : CLEARFIELD COUNTY. PENNSYLVANIA

V. :
: NO:

HARRY J. SHIVE and : CIVIL ACTION - LAW
DOROTHY L. SHIVE, husband :
and wife, :

Defendant - ACTION TO QUIET TITLE

COMPLAINT UPON AN ACTION TO QUIET TITLE

AND NOW, comes the Plaintiff, Gary L. Berkley, by and through his attorneys. Caldwell
& Keams, and files the within Complaint Upon an Action to Quiet Title; and in support thereof,
avers as follows:

1. The Plaintiff, Gary L. Berkley, (“Plaintiff”), is an adult individual currently
residing at 147 Loop Road, West Decatur, Clearfield County, Pennsylvania, 16878.

2. The Defendants, Harry J. Shive and Dorothy L. Shive, husband and wife,
(“Defendants”) are adult individuals currently residing at 321 Summit Road, Drifting, Clearfield
County, Pennsylvania 16834.

3. The Plaintiff acquired title to a parcel of land, Parcel No. 110-T6-6, by deed
located in Cooper Township, Clearfield County, Pennsylvania, such Deed being dated September
16, 2003, and recorded in the Recorder of Deeds office of Clearfield County on September 26,
2003. Said parcel is contained in said Deed as being “The Third Thereof” and “The Fourth

Thereof” and is described as follows:



The Third Thercof:

BEGINNING at a post on line of lands of Joseph Olinger; thence by said Jands
North, eighty-four degrees West, seven hundred thirty-eight (738) feet of a post;
thence by private road, North, eleven and one half degrees East, thirteen hundred
and seventy-four (1374) feet more or less to a post; thence by same North,
seventy degrees East, forty-five (45) feet to a post; thence by same, North,
fourteen degrees East, Two Hundred and Eighty-nine (289) fcet to a post; thence
by lands of John Zezony, South, eighty-four degrees East, nine hundred and
sixty-six (966) feet more or less to a post; thence South, nineteen and one-half
degrees West, Seventeen Hundred and Sixteen (1716) feet more or less to a post;
and place of beginning. CONTAINING thirty-four (34) acres and ninety (90)

perches, more or less

The Fourth Thereof:

BEGINNING at a post on the line of lands of John Zezony; thence by same,

South 84 degrees, Fast, six hundred and ninety-three (693) feet, more or less to a

post; thence by lands of the Herman Beates Estate, North 5 degrees West, nine

hundred and nine (909) feet more or less to a post; thence North 84 degrees West,

mine hundred and one (901) feet more or less to a post; thence North, 19 %

degrees East, nine hundred and thirty-five (935) feet more or less to a post and

place of beginning. CONTAINING 16 acres and 100 perches more or Jess.

Atrue and correct copy of the Deed is attached hereto as Fxhibit A" and mncorporated herein
by reference.

4, The Defendant. Harry J. Shive, who purportedly later conveyed an unrecorded
interest to his wife, Defendant Dorothy 1. Shive, acquired title to a parcel of Jand, Parcel No.
110-T6-004, by deed located in Cooper Township, Clcarfield County, Pennsylvania, such Deed
being dated October 19, 1989, and recorded in the Recorder of Deeds office of Clearfield County
on October 19, 1989, in Record Book 1309, Page 202. A true and correct copy of Defendants’
Deed is attached hereto as Exhibit “B” and incorporated herein by reference.

5. A dispute exists between Plaintiff and Defendants regarding the boundary line

between the parties property.
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0. Both parties also border property owned by Mountan View Center. Inc., known

as Parcel No. 110-T6-005, which was acquired by deed dated October 27, 1975, said deed being
recorded in the Clearficld County Recorder of Deeds Office on October 28,1975, in Record
Book 709, Page 162. A true and correct copy of Mountain View Center, Inc.’s, Deed is attached
hereto as Exhibit “C” and incorporated herein by reference.

6. On or about December 17, 2003, Plaintiff ordered a survey to be conducted of the
subject properties in order to determine the actual boundary lines between the parties property. A
true and correct copy of said survey is attached hereto as Exhibit D" and imcorporated herein
by reference.

7. As aresult of said survey, it was determined that the private road, which
purportedly represented the boundary line between the properties, was wholly within the
property owned by Plaintiff.

8. Defendants claim an interest and a stake in said property adverse 10 Plaintiff, with
regard to the private road, which Defendants purport is contained wholly or partially within their
property.

9. Defendants’ claim is without any right whatsoever, and Defendants have no right,
estate, title, lien or interest in or to the property, or any part thereof.

10.  Asaresult of the above, a dispute exists as to the boundary lines between the
parties’ properties.

11 Plamntiff respectfully requests that this Court forever determine all rights, liens,
title, or interest in the land and determine the vahdity or discharge of all documents, obligations

or deeds affecting any right, lien, title or interest in said land.



A

WHEREFORE. Plaintiff respectfully requests this Honorable Court to cnter an Order
forever barring the Defendants from asserting any night, title, or interest in and to the subject
property inconsistent with the interest or claim of ownership of the subject property by the
Plaintiff herein, and further enjoining the Defendants from denying, impeaching or in any other

way attackng Plaintiff’s unencumbered ownership interest in the subject property.

Respectfully submitted,

CALDWELL & KEARNS

By: . L&SMQM

M. Woodbum. Esquire
Attorney 1.D. # 81789
Douglas L. Cassel. Esquire
Attorney L.D. # 92895
3631 North Front Street
Harrisburg, PA 17110
(717) 232-7661
Attomney for the Plamtff

Date: ji@[z_‘”’_‘i .

DLC/mab
04-668/84993
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VERIFICATION

1. venify that the averments in this document are true and correct. ] understand that false

statements herem are made subject to the penalties of 18 Pa.C.S. 4904, relating to unsworn

falsification to authonities.

o L £ Lol

Gary 1.¢ rk}cv
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GARY L. BERKLEY,
Plantiff

V.

HARRY J. SHIVE and
DOROTHY L. SHIVE, husband
and wife,

Defendant

: INTHE COURT OF COMMON PLEAS
: CLEARFIELD COUNTY, PENNSYLVANIA

. NO. 1005-542 -cD
| CIVIL ACTION - LAW

: ACTION TO QUIET TITLE

PRAECIPE TO ATTACH EXHBITS “A”, “B”, “C” AND “D” TO COMPLAINT

TO THE PROTHONOTARY OF SAID COURT:

Please attach the following exhibits to the Complaint marked Exhibits “A”, “B”, “C”

and “D”.

Dated: ¢/ i?/‘m/

04-668/87316

Respectfully submitted,

CALDWELL & KEARNS

e o G —

BicteM. Woodbum, Esquire
Attorney 1.D. #81786

3631 North Front Street
Harrnisburg, PA 17110

(717) 232-7661

Hm:ﬂ

P
MAY 0@2005

"\W‘mr Shaw
onotanyClerk of Courts
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County Parce! Now: F10-T6-7
110-T6-7.1
110-T6-6
Thig Deed
MADE the -~ dayof AT s in the year Two Thousand and three
(2003).

BETWEEN ANNA MICKNEY, a widow, of 5427 Baptist Road, Pittsburgh, Pennsylvania, 15236,
heremalfter referred to as the "GRANTOR"™;

~And-

GARY L. BERKLEY, of 147 Loop Road, West Decatur, Pennsylvania, 16878, hereinafter referred to
as the "GRANTEE”.

WITNESSETH, that in consideration of the sum of Two Hundred Fifty-cight Thousand (8258,000.00)
Dollars, in hand paid, the receipt whereof is hereby acknowledged, the said Grantor does hereby grant
and convey unto the Grantee, his successors and assigns forever,

ALL those certain tracts or parcels of ground situate in Cooper Township, Clearfield County,
Pennsylvania, bounded and described as follows:

The First Thereof:

BEGINNING at a stone comner, thence by land surveyed to John Andrews, North one
degree East seventy three and one half perches to a post by a Pine; thence North eighty
cight degrees West, seven perches to a post by a White Oak; thence by lands now or
formerly of Brown and Bassert, South, two degrees West, one hundred and sixteen
perches to a stone heap; thence by land now or formerly of John Pemp, South eighty
eight degrees East, one hundred and fifty nine perches to the place of beginning.
CONTAINING seventy acres and seventy one perches, and allowances. Being part of
a larger tract of land surveyed on a warrant granted to Casper Haines.

The Second Thereof:

BEGINNING at a stone corner by a Pine, thence South one and one half degrees West,
forty two and one half perches to a post; thence North eighty eight degrees West, one
hundred and fifty perches to a post; thence North one degree East, forty two and one
half perches 10 a post; thence South eighty eight degrees East, one hundred and fifty
perches to the place of beginning. CONTAINING thirty seven acres and one hundred
perches and allowances.

EXHIBIT

/\




The Third Thereof:

BEGINNING at a post on line of lands of Joseph Olinger; thence by said lands North,
eighty-four degrees West, seven hundred thirty-eight (738) feet of a post; thence by
private road, North, eleven and one half degrees East, thirteen hundred and seventy-four
(1374) feet more or less to a post; thence by same North, seventy degrecs East, forty-
five (45) feet to a post; thence by same, North, fourteen degrees East, Two Hundred and
Eighty-nine (289) feet to a post; thence by lands of John Zezony, South, eighty-four
degrees East, nine hundred and sixty-six (966) feet more or less to a post; thence South,
nineteen and one-half degrees West, Seventeen Hundred and Sixteen (1716) feet more
or less to a post; and place of beginning. CONTAINING thirty-four (34) acres and

ninety (90) perches, more or less.

The Fourth Thereof:

BEGINNING at a post on the line of lands of John Zezony; thence by same, South 84
degrees, East, six hundred and ninety-three (693) feet, more or less to a post; thence by
lands of the Herman Beates Estate, North 5 degrees West, nine hundred and nine (909)
feet more or less 10 a post; thence North 84 degrees West, nine hundred and one (901)
feet more or less to a post; thence North, 19 ' degrees East, nine hundred and thirty-
five (935) feet more or less to a post and place of beginning. CONTAINING 16 acres

and 100 perches more or less.

UNDER AND SUBJECT TO all exceptions and reservations contained in prior deeds

of record 1n the chain of title.

ALSO UNDER AND SUBJECT TO a previous conveyance to Paul R. Gable, et al. of a
parcel described in that Deed of Paul R. Gable and Eula M. Gable dated August 24, 1992 and
recorded in Clearfield County Deeds and Records Book Volume 1481 at page 110.

BEING the same premises conveyed to Anna Mickney, the grantor herein by Deed of
Isabel Thompson, a/k/a Isabelle Thompson dated August 1, 2002 and recorded in the
Office of the Recorder of Deeds of Clearficld County as Instrument Number

200212636.

TOGETHER with all and singular, the improvements, privileges, hercditaments, and appurtenances
whatsoever thereunto belonging, or in anywise appertaining, and the reversions and remainders, rents,
issues, and profits thereof; and all the estate, right, title, interest, property, claim, and demand
whatsoever of the said parties of the first part in law, equity, or otherwise, howsoever, of, in, and to the

same and every part thereof.

TO HAVE AND HOLD the said hereditaments and premises hereby granted or mentioned, and
mtended so to be, with the appurtenances unto the said party of the second part, their heirs, executors,
administrators, and assigns, to and for the only proper use and behoof of the said party of the second
part, their heirs, executors, administrators, and assigns, FOREVER.



THIS DOCUMENT MAY NOT SELL, CONVEY, TRANSFER, INCLUDE, OR INSURE
THE TITLE TO THE COAL AND RIGHT OF SUPPORT UNDERNEATH THE SURFACE
LAND DESCRIBED OR REFERRED TO HEREIN, AND THE OWNER OR OWNERS OF
SUCH COAL MAY HAVE THE COMPLETE LEGAL RIGHT TO REMOVE ALL OF SUCH
COAL AND, IN THAT CONNECTION, DAMAGE MAY RESULT TO THE SURFACE OF
THE LAND AND ANY HOUSE, BUILDING, OR OTHER STRUCTURE ON OR IN SUCH
LLAND. THE INCLUSION OF THIS NOTICE DOES NOT ENLARGE, RESTRICT, OR
MODIFY ANY LEGAL RIGHTS OR ESTATES OTHERWISE CREATED, TRANSFERRED,
EXCEPTED, OR RESERVED BY THIS INSTRUMENT. (This Notice is set forth pursuant to Act

No. 255, approved September 10, 1965, as amended).

AND the said Grantor will SPECIALLY warrant and forever defend the property hereby

conveyed.

IN WITNESS WHEREOF, the said Grantor has hereunto set her hand and seal the day and

year first above written.

Sealed and delivered
m the presence of:

Do i 0T fen Y (SEAL)
Anna Mickney
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Lommonwealth Of Pemnsplvania

99.
County @t Clearfield

On this, the;; day of L , 2003, before me, the undersigned authority,

personally appeared ANNA MICKNEY, known to me (or satisfactonily proven) to be the person

whose name is subscribed to the within instrument and acknowledged that she executed the same for

the purposes therein contained.

IN WITNESS WHEREOF, | have hereunto set my hand and official seal.

L S

. _,_,;:,'_N_Qtary Public

o A
3 (a8

Peminen PepnTnyn ket g GiznEs

Certificate of Residence

I'hereby certify that the precise residence of the Grantee herein is as follows:

Gary L. Berkley
147 Loop Road
West Decatur, PA 16878

)
E S S
. £ /,.

Agent or Attorney for Grantees
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Ghig Judeniure,

MADE tbe  19th dbyof  October m:b.zymdaulad,nznmhxmd;dmd

eighty-nine (1989).
BETWEEN ESTATE OF L. RUDOLPH LUNDBERG a/x/a RUDOLPH LUNDBERG, by
>] ———":_VDOLPH LUNDBE. TR LUNDBLERG

COUNTY NATIONAL BANK, Executor, GRANTOR and Party of the First Part, .
ST NATIONAL BARX s R

AND_
HARRY J. SHIVE, an individual, of p. ©. Box 64, Driftiny, Clearfield
s v 2TVE

County, Pennsyvlania 16834, G_R}\NT};_I»: and Party of the Seccond Part, -—

WHEREAS, the said L. Rudolph Lundberg became in his lifetime
lawfully seized in the hereinafter described real estate; and being
thereof so seized made his Last Will ang Testament, in writing dated
March 23, 1988, wherein he appointed the County National Bank asg
Executor; and

WHEREAS, the said L. Rudolph Lundberg died the 11th day of Januvary,

1989, and the said Last Will ang Testament was duly probated on the
20th day of January, 1989, and is now of rocord in the Office of the
Register of Wills, in and for Clearfield County, filed to No.

NOW THIS INDENTURE WITNESSETH; Thar the said GRANTOR

for and in conulderadon of the sum of
Fifty Thoussnd One Hundred Twenty One ($50,121,00) c-ccmmeeeoo_ Dallars,

lawld money of he Unined Sows, it well and ruly pid by the mid Grantee

3t and before 1he sealing and delivery bereof, the receipt of which b bereby scknowledged, by vimue of the
power gnnied by Law, has gmudbaxg;incd,-old,z!kucd,rdauﬂmdmn&nnod,mdbytboeycomu
does grant, bergain, wel, alicn, relense sd coubrm usto the said Harry J. Shive, his

heirs and asigns,

ALL that certaln piece or parcel of land situate in the Township

of Cooper, County of Clearfield and State of Pennsylvania, bounded
and described as followss _____

EXHIBIT

RESETIET * e R

—i,
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A

BEGINNING at an iron pin located {n a stone pile on line of
State Game Lands $#100. Saig point is5 algo the Southeast corner of
Calvin and Albert Berkley; thence along State Game Lands #1090,
seconds West {S p° 22°' 10~

an iron pin; thence

View Center, Inc. North
eighty-nine degrees, six minutes, thirty seconds West (N 89° 06"

30" W) two thousand six hundred and sicty and fourteen hundredths
feet (2660.14') to an axle in Township Road $728 and on line of
John Harvey. Said point {8 the Northwest corner of Mountain View
Center, Inc.; thence along lands of John Harvey,

South no degrees, twenty-two minutes, ten

No minutes East (N 1° Qo+ E) eight hundreq thirty

five hundredths feet (833.25') more or less,
also the Southwest corner of Calvin and Alber

along lands of Calvin and Albert Berkley,
fifty-five minutes, forty-five seconds Eas

BEING the same premises as vested in L. Rudolph Lundberg
and Kathleen §S. Lundberg, his wife, by Deed dated December 13, 1982, !
and recorded in Clearfield County in Deed Book Volume 866, at Page !
01, thereafter the said Kathleen s. Lundberg died January 30, 1988,
thus vesting complete title to the within described premises in

L. Rudolph Lundberg.

t

Wil mearicy $CHCCL DISTRICT

n
PN S
rary fu

North one degree

to an iron pin and

t Berkley; thence

South eighty-eight degrees,
{S BB®° 55' 45" E) two
thousand six hundred fifty-one and six hundredths feet (2651.06")

to an iron pin in Stone pile and place of beginning. - .

18— ¥G MITHATL R, (Yne
=T VD Mtk orne

TOY 72322766

'ﬂ)

three and twenty

SEALTY TRANMIER TAX

Jot .2\

Oote Agurg

} =
N ST —— -—'*---—N\1 te N
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814-765-1989 TO, 172322766
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= VoL 1380?&:[ 201
TOGETHER with all and singular
AL waten, watar counas, righu, libertier, privileges, heredibments and sppurinances whatocver thereuntm
belonging, of In anywise ppertaining, and the reverions and remaindens, rents, lssues sod profin thereof; and
2o all the estate, right, tide, Interest, use, mrust, property, poncusion, dain end demand whatoery of
L. Rudolph Lupdberg a/k/a Rudolph Lundberg

in low, €quity, o1 otberwise, bowsoeves, of, in, 1, of out of the xame.

TO HAVE AND TO HOLD the njd described parcel

beredicaments and premises bareby granted and roleased, o mentioned and inunded 50 o be, with the PP

sninces, unto the 13id  Harry J. Shive,
his heirs end signs. o and for the only proper use and beboof of the 1aid
Harry J. Shive, his heirs and axdgns, Forever

ANDbesaid  Harry J. Shive

for  him , and  hisg bcin,:xxumlndudmh]smm

do covenant, promise and sgree, 1o and with the 123id  Harry J. Shive

his heirs and suigns, by these presents, that they the mid

Executors
ha ve not done, commined, or knowingly, or willingly sulered to be done or commined, any act, matter

or thing wharsocver whereby the premises bereby granted, or any pan thaeof, I, arc, shall or may be impeached,
charged o1 incumbercd, in dde, charge, e or otherwise bowsocver.
IN WITNESS WHEREOF, The »id  Grantor
hewunio set 1€S  band  wndseal  the day and

yeuzr frst above written.
ESTATE OF L._‘RUDOLPH LUNDBERG

LN THE PRESENCE OF: a/%/a RUDOLPH LUNDBERG
’ COUNTY NATIONAL BANK, EXECUTOR
......... o '_E;..l.. (xrar)
, A
....... ()
e e e e . e (amar)

Ibnxbymﬁ!y!hnlbzprmhelddrmdl}xymn herein bs:

—P. O, Box 64 -—
— Drifting, PA 16834 —

(Ancceey for )

P.8

i
|
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vot 1308 ¢ 202

ComMMONWRALYTH OF Provsrivama

My
Covmrr or .. CLEARFIELD

] Obo this the 19¢h dyo  Ocroder +AD.1989 ,

before me Valsrte J, Flegal the underdgned officer, peronally sppearcd

Donald Edwin Shavley, Trust Officer for C
i tor for the Estste of L. g, Lundberg

Cor mtisfactorily proven) 1o be the perion whose name 18 rubicribed 1o the within {nsrument !
and a(lnnw}edgcd that he

ounty National Bank, Exacu- known to me )

executed the same for the purposes thereln conwined,
IN \VTINESS WHEREOF I bereunto set my hand snd officia) seal,

b AL T

PHILIPSBURG, PA 18344
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Michoel R, Ly Tlo, Record
Commonwearta or Ponsrivara choei R, LyHe, Recorder
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32 Cowrrr oy
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oo RECORDED an this ... \XIX | day of ... 0T
- ¢! yee
\;7: A.D.I9‘qhlheRcwrdc(lOEcto‘lhedeounry,hD«deo Nc.i "\
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~ 3 Z Given under oy hand snd the sead of the satd office, the day ana\]nr Mrﬁ 4
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\; 59 My Comanidi o3 FXSes~
a)

First Monday in January, 1992

Entered of Record_OCT 4%, 198S | 10190 A Biihael R, Lylle, Recorder
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MOUNTAIN VIEW CENTER, INC., of Kylertown, Cleorfield County, Peamylvania, porty of the

1
. P

: 2 > ——
J ( E s 4 ﬂ\f\,/{. 'r‘/‘/\ﬁ ‘.’\l"‘r’“i\'. 7 %

'\ il '|E-J.\§l‘ R "ﬂ‘.f i b
) - ? \L{:’_‘ - \l&/:: "t \l‘\%\/(u/{d\ "\/‘le H Ei Y
, 27thday of . October - inthe yeur of our Lord one thousand nine bundred and - Seventy-Five
i Between river L coat COMPANY , INC., of Kylertown, Clearfield County, Pennsylvanio,
f porty of the first part, hercinofter referred 1o as GRANTOR,
A
N

' D
|

second port, hereinofter referred to ay GRANTEE.

wlfntﬁﬁtﬁ), That the waid pasty  of the Brat part, for and Un consideration of the sum of Fourteen
Thousand Two Hundred Fifty and no/100 {$14,250.00) pollars

L3

!

| lawfu] money of the United States of Amerlea, unto the party  of the fimnt part, well and truly paid by the aaid
: party of the sccond part, at or betore the sealing and delivery hereof, the receipt whereol is hereby acknowledged,
1 | has granted, bargained, sold, released and confirmed, and by three presents does grant, dbargain, scll, release and
P confinm unto the said party of the aecond part, ita his, her or their beirs, extcutors, administrators, successors and
433igns, al} $hot-ocr40i N-pisoc—orparcet of kend- the following certain pieces or'parcels of land situots in
Cooper Township, Cleatield County, Pennsylvanio, mere particulorly bounded and described e

I 3 follows:
[

THE FIRST THEREOQOF: BEGINNING of on iron pin corner on line of Kylertown
Presbyterion Church and now or formerly Chester A, Beom; thenco olong line of
now or formerly Chester A, Beom South seventy seven degrees no minutes Eost
(S 77° 00" £) o distonce of sinty 3ix ond no hundredths (66.00°) fect to o corper on
the northern right of woy line of Stote Highwoy Route Number 53 leoding from
Kyiertown to Drifting; thence olong the northern right of woy line of Siote
Highway Route Number 53 by curve to the left hoving o radius of rwo thousond
three hundred thirty two ond one hundredihs (2332.01") feet o distonce of one
AR, - hundred fifty eight ond sixty hundredihs (158.60") feer to o corner on line of other
5 Qla}(‘ta; londs of River Hill Cool Company; thence olong line of other lands of River Hilt

" Cool Compeny North seven degiees fifteen minutes Eost (N 7°15" E) o distance of
oighty 3oven ond fifty hundredths (87.50") fnot Yo o corner on'line of Kylertown
Presbyterian Church; thenco olong line of Kylertown Presbyterion Church South
seventy seven degrees no minules Eost (S 77 00' ) o distonce of seventy two and
no hundredihs (72.00°) feet 1o on iron pin corner the place of beginning. Con-
toining 0.14 Acres,

BEING the samo promires o1 wore conveyod to tho whthin Grantor by dood of
Kenneth L. Womer Et Ux doted the 8th doy of November, 1974 ond recorded in
Cloorfield County Deed Book 695, poge 309.

THE SECOND THEREOF: BEGINNING ot o post corner; thence by residve
of the Wolter Stewart survey North sixty seven ond one half (67 1/2°) degrees East
one hundied ond sighly (180} perches 1o o post corper; thence by fond of Joseph
Eisenhower North four and one holf (4 1/2°) degrees Eost seventy five {75) perches
to o post corner; thence by lond of Goorgo D. Hess, ond John Hoover, North
oighty 3ix (84°) degreces West one hundred ond sixty (160) perches 1o o Mople
corner, being the Northwest corner of the Wolter Stewart survey; thence by

lond of 5. Hoover ond Joseph Potter, South Four ond one holf (4 1/2°) degrees
Wast one hundred ond fifty four ond one holf (154 1/2) perches 1o o post corner
Y%} ond ploce of beginning. Containing one hundred ond oight (108) ocres ond

l’ forty shree (43) pesches with ollowoncas.

EXCEPTING AND RESERVING from ond out of the described premires oll minerals
ond mining rights reserved ond axcepted In Deood by Curtin M, Groham and Suson,

hir wifs, ond Sorch Wright to A.R. Wright doted Moy 24, 1866,

T e e - e e e
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THE THIRD THEREQF: BEGINNING ot o post, thonce North feur (4%)
Fegrees, TosT Thily=5% and thres fourth (36 3/4) perches to o post; thince by lond
of John Hoover, North sixty-seven ond one half {67 1/2°) dogrees tm) one
hundred seventy-nine and saven lenths {179.7) perches to a post; thenco by londs
of Jos Eisenhouer ond Mis. John Irwin South four (4°) degrees West soventy~toven
ond two tenths (77.2) perches lo o post; thence by lands of Anderson Lutz, South
cighty (B0°) degrees West, one bundred ond sixty —ix {168) perches to 1 post

and place of beginning. Containing fifty-four {54) ocres ond rwenty -f>ur ond

one holf {241/2) perches of lond.

EXCEPTING AND RESERVING the minerols ond mining rights os contcined in
the prior chain of sitle. ’

THE FOURTH THEREOF: BEGINNING of o deod pine, said pire being a
corner of Tond of Joseph Polter Estate ond Somuel Hoover; thence by line between
soid Joseph Potter ond Somuel Hoover Estote sixty-Iwo (62) perches, mixe or less,
to public rood, which is to be considered the West line; thence in.o Southerly
direction olong soid rood twenty-two (22) perches, more os less, 10 o stone corner;
thence in an Eosterly direction olong soid rood fifty—one (51) perches to line of
Jomes Hoover Estate; thence by lands of Jomes Hoover Estate (now own:d by

lra 5. Hoover) twenty-eight (28} peiches to ploce of beginning. Containing

nine (9) ocres, more or less. .

THE FIETH THEREQF:. ALL the cool remoining in the "B", or "Lower Kittanning”,
cool seam (being the some seom mined by the Clearfield Bisuminous Cocl
Corporotion in this ond odjoining property) in ond vnderlying o}l that curtain
piece or purcel of lond bounded ond desciibed o3 follows:

BEGINNING of o point in the Grohom ond Wright Troct, the surfoce of which is
now owned by lro S. Hoover (said point is located by beginning ot the p-ost ot the
Northeost corner of the said Grohom and Wiright Tiact, a corner common with the
George Hess, Suson Beam ond Joseph Eisenhouer Trocts, and running thance South
one and one holf (I 1/2°) degrees West one hundred twenty-thres {123} feer

1o o point on tho line adjoining the Jiseph Eisenbouer Tract, ond thenc through
the Grohom ond Wright Troct, of which thisis o port, South Seventy-eizht (78°%)
degrees West one thousond sixty (1,060) feet to the point of beginning o’ the

toct being described); thence by o line through the said Grahom ond W-ight
Tract the following {our courses ond distonces, viz, - South fwelve (1271 degroes

- Eost Five hundred (500) feer, South seventy-cight (78°) degrees West three

hundred (300) feet, North twelve (12°) degrees West five hundred (500) feet, and
North seventy -eight (78°) cegrees Easl thiee hundred (300) feet to the ploce of
beginning. Containing thiee ond forty-four hundredths (3.44) ocres, mcre or
less. :

TOGETHER with the right 1o enter, mine ond toke owey ol} of the coal und othor
minerals, ond to moke such openings, shafis, chutes, dumps, improvements, roods
ond railrocds, on the fond a in the judgment of the Grantee, its succestors ond
os3igns, moy be necessory 1o conveniently mine the some ond tronspor) such cool
and other freight through ond over soid londs. Subject, however, to the rights

. of A.K. Wright o3 containined in the prior choin d title.

BEING the same four (4) percels of Jand os were conveyed to the Grontor herein
by deed of Helen €. Blackbuin, Et Al doted the 12th doy of Moy, 1967 ond recorded
in Cleatfield County Deed Book 530, ot poge 45I. :

THE SIXTH THEREOF: BEGINNING ot a point on the township rood; thence clong
Fond of Gus Johmson North Four (4) degrees thirty (30) minutes Ecst seven hundred
and hwenty—six (726) feet 1o o point; thence along lond of John Young Scwth
Eighry-five (85) degrces thirty (30) minutes Eost One Hundred ond fifty (150)

feet; thence olong fond of Chorles S. Johnson South Four (4) degrees thirnly (30)
minutes West Seven Hundred ond twenty-six (726) feel 1o a point on Township

rood; thence olong soid thirty fool township roed North Eighty -five {85) Wegrees
Thirty (30) minutes West, one Hundred ond Fifty {150) feet to o point the ploce

of beginning, contoining Iwo (2} ocres ond Eighty (80) petches, being pat of o

TOy ™ 72322766

torger toct of lond in the worrontee nome of Dovid Beveroge. Being oll the surface of this

certoin lot of ground.

BEING the some premises os were conveyed lo the Grontor herein by deed of
Axel Neiterblode £t Ux doted the 3lst day of March, 1965 and recorded in
Cleaorfield County Deed Book 514, poge 409.

P.3
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~— - THE SEVENTH THEREOF.
thence olong Tand of Gus

point; thence clong land of John Young south 85 degrees 30 minutes eost 150
foet; thence along fond of Alfred Anderson South 4 degrees 30 minutes west 726
feet to o point an soid township rood; thence clong said township road nosth 85
degrees 30 minules west )50 teet 1o o point, the ploce of beginning . Containing

2 ocres ond 80 perches,

RESERVATION the some os in Deed of Oscor A. Johnson ond wife to John Sondstrom,

Jr. ond wife, recorded in
poge 132..-, ..

BEING the some premises

Helen 8rolin, Widow, dated the 3ist doy of March, 1965 ond recorded in
Cleorfield County Deed Book 514, poge 406,
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post and poiny

!

‘! THE EIGHTH THEREOF . BEGINNING ot G post on line of lends of

| Joseph Ol inger, thence by soid londs North eighty-four degrees {84)

West seven hundred thirry -eighy (738) feet 1o o post by o public read,

thence by soid rogd North five (5) degrees Ecst sixtecn hundred and f

Post, thence by some South eleven ond one~holf (M 1/2) degrees West
thirteen hundied ond seventy four (1374) fect more or less 1o post
ond place of beginning. Contoining thirty—two (32} gcres more or

THE NINTH THEREOF . BEGINNING ot o post on fine of londy of
Hermon Beons Estore, thence by same South five (5) degrees West seven-
hundred and sixty—one (761) Foer more or fess to corner of londs of
Joseph Olinger, thence by 30id londs North eighty~feur (84) degrees
West ten hundred eighty two {1082) feet more or jess to o post,
thence North nireteen and one holf (191/2) degrees Ecst seven hundred
- oighty-one (781} feer more or les: to o post, thence south eighty -
| four degrees Fost nine hundied ond one (901) Feer more or less to

For the purpose of complying with the Act No. 43! opproved uly 17, 4957,
the following clouse is included: :

r . - .

ez g

BEGINNING of o point on o thirty -fool township rood;
Johnson norih 4 degrees 30 minutes eqst 726 feet to o

Being oll the surface of oll 1his certoin lot of ground,

araia s g T,

C’eorfield, October 4, 1917 in Deed Book No. 223,

03 were conveyed 1o the Grontor herein by deed of

PLEASE SEE ATTACHED SHEET

thence by s0id londs South cighty —four (84) degrees Eost nine hundred
ond sixty (960} feet 1o o post, thence by o privete rood South lourteen
(14) degrees West rwo hundred eighty nine (289) feet 10 o pos!, thence

feet more or fess 10 post corner of londs of John Zizone, ’
f

sevenly (70) degrees West forty-five (45) feet 10 o

of beginning. Contoining (17} ocres ond fitry (50)

perches mors or Jess,

' - BEING the somep two (2) porcels of lond o3 were conveyed to the
) Grontor herein by deed of Mortin M, Govlock Et Al doted the
27th day of Joly, 1963 ond recorded in Cleardinld County Deed
Book 503, poge 384

OWNER OR OWNERS OF SUCH COAL MAY HAVE THE COMPLETE LEGAL
RIGHT TO REMOVE ALL OF SUCH COAL AND, IN THAT CONNECTION,
DAMAGE MAY RESULT TO THE SURFACE OF THE LAND AND ANY HOUSE,
BUILDING OR OTHER STRUCTURE ON OR 1N SUCH LaND, "

—
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mﬂgttbtl‘ with )] and singuler the Kmpmwm:nh, ways, streets, alloys, prasages, paters, watercourses, dghts,
liberties, privileges, hereditaments and appuricrances whatsoever, thereunto belonging, or in any wise sppertsining,
and the reversions and remainders, rents, ispues and profits thereof | and all the tstate, righy, titte, Interent, propervy,
claim and demand whatsoever, of the party of the Hat part, in law, cqulty, or otherwise howsoever, of, In, and
to the same and every part thercol,

QIU ﬂ)ﬂbt anb to ZI)DID the aald lot or ;}ltta of ground sbove described with the messuage or tenrment
thereon erected unto the said perty of the ltCD"ld part, its, his, her or their helre, executors, administrators,
succersors and aysigns forever. :

AND the said party  of the first past hereby does and will warrant SPECJALLY “the property hereby conveyed.

In Witnegs wbﬂ‘to[_ the axid party of the 6r3t part has hercunto caused s corporate seal to be sffixed,
and attested this 27th day of October A.D. onc thousand nine bundred and Seventy Five,

RIVER/H/:)/COAL CQ??‘NY, INC,
By . MR e bftoad
Y // L + President.

{Corporate Saal) Attest :7/];_624:-;\'... ZrRnat

Secretary,
COMMONWEALTH OF PENNSYLVANIA,
COUNTY OF  CLEARFIELD } *
On this, the 27¢th day of October ’ ,1875
before me Dorothy H. Hile ' , the undendgned offfcer, persorally sppensed
V.Hoover Rydberg » Who acknowledged bimszlf to be the
Vice President of RIVER HILL COAL COMPANY, INC. . A corporation,
snd that he ss such Vice President | belng authoslsed to do so, exccuted the forcgoing Instrument for
the purposcs thercin contained,
In witness whereof, ! herrunto set wy bhand and official »seal . .
) - K .
T Pt ./.qé—/w&a:{._
L. s _°95.°.‘.;.;Z’115_’:'9!°_'y!_vhlk. - o

Cleoilicid, Civorield Co., Po. Meiory Publle
My Commusin Erpises Dac. 3, 1978 ’

»
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N THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, ..

PENNSYLVANIA
GARY L. BERKLEY
*
PLAINTIFF s NG. 5005-582_cD
S ®
DEFENDANT
HARRY J. SHIVE and ¥
DOROTHY L. SHIVE, husband *
and wife AFFADAVIT OF SERVICE

COMMONWEALTH OF PENNSYLVANIA:
SS: -
COUNTY OF CLEARFIELD
I, __R. STUART AUBER BEING FIRST DULY SWORN AND
ACCCRDING TO LAW, DEPOSES AND SAYS:
I.'THAT HEIS A CONSTABLE FOR THE COUNTY OF

CLEARFIELD
AND THE STATE OF PENNSYLVANIA, AND NOT A PARTY TG
THE WITHIN ACTION.

2.THATONTHE 9 DAYQF MAY , 2005 ‘gp
SERVED A TRUE AND CORRECT COPY OF A acTioN TO QUIET TITLE
UPCON. HARRY J, SHIVE - ,AT DURA KaAN cCoO. IN
THE CITY ,BORQ, VILLAGE OF GRASSFLAY , LOWNSHIP
OF COOPER , . COUNTY OF CLEARFIELD
PENNSYLVANIA, THE DEFENDANT NAMED IN SAID
DOCUMENT, BY THEN AND THERE AT THE PLACE AND CN THE
DATENOTED ABOVE, DELIVERED TG PAT SHIVE(SON)

A TRUE AND CORRECT COPY OF THE SAID STATED
DOCUMENTS. TIME OF THIS SERVICE WAS AT 1155 HOURS.

R0 (2t

R.STUART AUBER, CONSTABLE
CERTIFICATION B000802

EXHIBIT

|_f
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1 - ;—{ARRISBUB G..b?'ENNSYLVANKA tre . —
wAaRY L. BERKLEY. : IN THE COURT OF COMMON PLEAS

Plantiff - CLEARFIELD COUNTY, PENNSYLVANIA

. NO: 2665 - 582~ D

HARRY J. SHIVE and : CIVIL ACTION - LAW
DOROTHY L. SHIVE, husband :
and wife, :

Defendant : ACTION TO QUIET TITLE

NOTICE TO PLEAD

To:  Harry and Dorothy Shive
321 Summit Road
Drifting, PA 16834

YOU ARE HEREBY NOTIFIED to file a written response to the enclosed Complaint
within twenty (20) days from service hereof or a judgment may be entered égainst you.
Respectfully submitted,

CALDWELL & KEARNS

%w@

Woodbum
uomeyl D. #81786
3631 North Front Street

Dated: V/&/zw( Harrisburg, PA 17110
(717) 232-7661

I hereby certify this 1o be a trus.
04-668/56593 and attested copy of the original
statement filed in this case.

APR 22 2005

Attest. Cott 4.
Prothonotary/
Cleik of Courts
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GARY L. BERKLEY. : INTHE COURT OF COMMON PLEAS

Plamntff - CLEARFIELD COUNTY. PENNSYLVANI

\]. : .
No- 2005-5d2 (D

HARRY J. SHIVE and CIVIL ACTION - LAW
DOROTHY L. SHIVE, husband :
and wife, :

Defendant : ACTION TO QUIET TITLE

PRAECIPE TO ATTACH EXHBITS “A”, “B”, “C” AND “D” TO COMPLAINT

TO THE PROTHONOTARY OF SAID COURT:
Please attach the following exhibits to the Complaint marked Exhibits “A”, “B” “C"

and “D”.

Respectfully submitted.

CALDWELL & KEARNS

Brettd. Woodbum, Esquire
Attorney 1.D. #81786
3631 North Front Street

_ Hammsburg, PA 17110
Dated: t{/;? /’0 (717) 232-7661

04-668/87316



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, .

PENNSYLVANiA
GARY L. BERKLEY
PLAINTIEF * NG. 2005-582-cD
V8 =
DEFENDANT

HARRY J. SHIVE and
DOROTHY L. SHIVE husband

and wife AFFADAVIT OF SERVICE

RS

COMMONWEALTH OF DENNSYLVANIA:
SS:
COUNTY OF CLEARFIELD
I, __R. STUART AUBER  BEING FIRST DULY SWORN AND
ACCORDING TOLAW, DEPOSES AN SAYS:
1. THATHE IS A CONSTARLE FOR THE COUNTY OF

CLEARFIELD
AND THE STATE OF PENNSYLVANIA, AND NOT A PARTV TG
THE WITHIN ACTION.

2.THATONTHE 9 DAV OF MAY , 2005 oip

SERVED'A TRUE AND CORRECT COPY GF A ACTION TO QUIET TITLE

UPON.  poroTHY 1. SHIVE ,AT DURA KAN CO. N
THE CITY, BORG, VILLAGE OF GRASSFLAT , LOWNSHIP
OF  COOPER ,COUNTY OF  CLEARFIELD

PENNSYI VANIA, THE DE @AN’“ NAMEDIN QAJ,J

28 20 e

AT TSRS T TIIaT Ty TS N3 AT T X
_,»wvuuw___,pws ZY THEN AND THERE AT : 525 21 ACE

CONSTARLE

CERTIFICATION BOOSY

EXHIBIT

i_C




VAN
s ) 3631 NCRTH frfowj ST=RIET
HARR’ISBURG, FONNSYLVANIA IPaHe] P ) :
- - . \ i
SARY L BERKLEY, CINTIECOTRT OF COMMON PLEAS '
Plaintiff D CLEARFIELD COUNTY. PENNSYLVANIA
v, N
:NO: 2008 - S82-cCo
HARRY J. SHIVE and C CIVIL ACTION - LAW

DOROTHY L. SHIVE. husband
and wife. : :
Defendant - ACTION TO QUIET TITLE
NOTICE TO PLEAD
SV E O PLEAD
To: Harry and Dorothy Shive
321 Summit Road
Drifiing. PA 16834
YOU ARE HEREBY NOTIFIED to file a wiitten response 1o the enclols.ed Complaint
within twenty (20) days from service hercof or a_jn(igmem may be entered against you.

Respectfully submitied.

CALDWELL & KFARNS

1. Woodburn
“Attomey 1.D. #31786
_ 3631 North Front Street
Dated: Y/Sﬁw\\ Hamisburg, PA 17110
(717) 232-7661

Fhereby certify ihis 1o be atrje
04-668/86893 and attester copy of the originai
statement filad in thig case.

APR 22 2005

Atest, Cost 240
Prothonotary)
Clerts of Couris
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GARY L. BERKLEY, : IN THE COURT OF COMMON Pl EAS

Plamntff © CLEARFIELD COUNTY. PENNSY I\ A0

V. :
© NO.=: 2005/ SJZ (D

HARRY J. SHIVE and . CIVIL ACTION - AW
DOROTHY L. SHIVE, husband :
and wife, :

Defendant : ACTION TO QUIET TITLE

PRAECIPE TO ATTACH EXHBITS “A”, “B”, “C” AND “D” TO COMPLAINT

TO THE PROTHONOTARY OF SAID COURT:
Please attach the following exhibits 10 the Complaint marked Exhibits “A”, “B”. (™

and “D”.

Respectfully submitted.

CALDWELL & KEARNS

Bé; Woodbum, Esquire

Attorney I.D. #81786
3631 North Front Street
_ Hamsburg, PA 17110
Dated: ¢ &?/’0 (717) 232-7661

04-668/87316
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

GARY L. BERKLEY,
Plaintiff

V.

HARRY J. SHIVE and
DOROTHY L. SHIVE, husband
and wife,

Defendants

CIVIL DIVISION

NO. 05-582-CD
Type of Case: Civil

Type of Pleading:
Praecipe for Entry of
Appearance

Filed on Behalf of:
Harry J. Shive and
Dorothy L. Shive,
Defendants

Counsel of Record for This
Party:
F. Cortez Bell, III, Esqg.
I.D. #30183

318 East Locust Street

P. 0. Box 1088
Clearfield, PA 16830
Telephone: (814) 765-5537

T — o
JU/\J 16 2005
?_Jiqp —
William A Staw

P.‘othonotary/CIerk of Courts
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IN THE COURT OF COMMON

GARY L. BERKLEY,

Plaintiff

V.

HARRY J. SHIVE and

DOROTHY L. SHIVE, husband

and wife,

Defendants

PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

NO. 05-582-CD

PRAECIPE FOR ENTRY OF APPEARANCE

TO THE PROTHONOTARY:

Kindly enter my appearance in the above-captioned matter

on behalf of the Defendants,

Dated: June 16,

2005

Harry J. Shive and Dorothy L. Shive.

Respectfully submitted,
By,

PO VT

F. Cortez Bell, III, Esquire
318 East Locust Street

P. 0. Box 1088

Clearfield, PA 16830
Telephone: (814) 765-5537



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

GARY L. BERKLEY,
Plaintiff
V. : NO. 05-582-CD
HARRY J. SHIVE and
DOROTHY L. SHIVE, husband

and wife,
Defendants

CERTIFICATE OF SERVICE

I hereby certify that I am this day serving a copy of the
Praecipe for Entry of Appearance upon the following person by
mailing such copy first class mail, postage prepaid, addressed as
follows:

Mr. Brett M. Woodburn, Esquire
Caldwell & Kearns
3631 North Front Street
Harrisburg, PA 17110

7 U B T

F. Corteleell, III, Esquire
Attorney for Defendants

Harry J. Shive and Dorothy
L.Shive

DATED: June 16, 2005
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

GARY L. BERKLEY, : NO. 05-582-CD

Plaintiff :

Type of Case: Civil
v.
: Type of Pleading:

HARRY J. SHIVE and : Preliminary Objections to
DOROTHY L. SHIVE, husband : Plaintiff’s Complaint
and wife, :

Defendants : Filed on Behalf of:
: Harry J. Shive and
Dorothy L. Shive,
Defendants

Counsel of Record for This

Party:
F. Cortez Bell, III, Esqg.
I.D. #30183

318 East Locust Street

P. O. Box 1088
Clearfield, PA 16830
Telephone: (814) 765-5537
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

GARY L. BERKLEY,
Plaintiff

V. : NO. 05-582-CD

HARRY J. SHIVE and
DOROTHY L. SHIVE, husband
and wife,

Defendants

PRELIMINARY OBJECTIONS TO PLAINTIFF’S COMPLAINT

NOW comes the Defendants, Harry J. Shive and Dorothy L.
Shive, by and through their attorney, F. Cortez Bell, III, Esquire,
who, pursuant to the Pennsylvania Rules of Civil Procedure, Rule
1028, set forth the Defendants’ Preliminary Objections to the
Plaintiff’s Complaint and aver as follows:

1. That a Complaint in an Action to Quiet Title was
filed to the above captioned term and number by the Plaintiff on or
about April 22, 2005.

2. That said Complaint was served upon the Defendants,
Harry J. Shive and Dorothy L. Shive, by a Pennsylvania State
Constable.

3. That the Defendants pursuant to the Pennsylvania
Rules of Civil Procedure, Rule 1028 respectfully set forth the

following Preliminary Objections:



MOTION FOR MORE SPECIFIC PLEADING

4. The averments of Paragraphs 1 through 3 set forth
within this Preliminary Objection to Plaintiff’s Complaint would be
incorporated herein by reference as if the same were set forth in
full at length.

5. That Paragraph 3 of the Plaintiff’s Complaint
specifically indicates that the Plaintiff acquired title to the
premises in. question by Deed dated September 16, 2003, with a copy
of said Deed having been attached to the Complaint as Plaintiff’s
Exhibit “A”.

6. That the Plaintiff’s Complaint does not set forth,
therein, the chain of title under which the Plaintiff asserts
ownership of the alleged property or portion of property which is
in dispute.

7. That without a complete recitation of the chain of
title upon which the Plaintiff’s action is based, the Defendants
are not in a position to fully and completely respond to the
Complaint which has been filed.

8. That the Defendants would respectfully that the
Plaintiff either file an Amended Complaint within twenty (20) days
from the service of a copy of these Preliminary Objections
containing the full and complete chain of title of the Plaintiff as
to the property or portion of property in dispute and/or that the

Court issue an Order directing that an Amended Complaint be filed



containing such information.

NON JOINDER OF A NECESSARY PARTY

9. Paragraphs 1 through 8 of the Preliminary Objections
to Plaintiff’s Complaint set forth above would be incorporated
herein by reference as if the same were set forth in full at
length.

10. That the Plaintiff’s Complaint is filed against the
Defendants Harry J. Shive and Dorothy L. Shive and appears to be
based upon that deed to Harry J. Shive dated October 19, 1989 as is
recorded in the Office of the Recorder of Deeds of Clearfield
County in Deed Book 1309 at Page 199.

11. That said deed as recited in the Plaintiff’s
Complaint is not the final or last deed in the chain of title of
the Defendant’s tract as there have been further conveyances by
said Harry J. Shive of the property or parcel in question to other
individuals.

12. That the Defendants would respectfully request that
your Honorable Court direct that the Plaintiff’s amend their
original Complaint to include any other current owners of the tract
in question as Defendants such that any and all parties associated
with regard to this matter have an opportunity to present their
positions to your Honorable Court as well as such that at the time

the Court issues any Orders in this matter that all the necessary



parties have had the opportunity of notice and a right to be heard
thereon.

WHEREFORE, it is respectfully requested that your
Honorable Court grant the Preliminary Objections of the Defendants,
Harry J. Shive and Dorothy L. Shive, and that the Plaintiff be
directed to file an Amended Complaint within twenty (20) days from

the date of the Court Order.

IMPROPER SERVICE OF PLAINTIFF’S COMPLAINT

13. Paragraphs 1 through 12 of the Preliminary
Objections to Plaintiff’s Complaint set forth above would be
incorporated herein by reference as if the same were set forth in
full at length.

14. That service of the Plaintiff’s Complaint was made
upon the Defendants by a Pennsylvania State Constable.

15. That the former Pennsylvania Rules of Civil
Procedure, Rule 1064 dealt with the service of original process in
Actions to Quiet Title and now refers the service procedure to Rule
410 governing service in actions involving real property.

l6. That the Pennsylvania Rules of Civil Procedure, Rule
410 provides that service is to made in accord with the provisions
of the Pennsylvania Rules of Civil Procedure, Rule 400.

17. That the provisions of the Pennsylvania Rules of



Civil Procedure, Rule 400 provides that original process shall be
served within the Commonwealth only by the Sheriff.

18. That the Defendants would assert that the
Plaintiff’s Complaint has been improperly served upon them.

WHEREFORE, it is respectfully requested that your
Honorable Court grant the Preliminary Objections of the Defendants,
Harry J. Shive and Dorothy L. Shive, and that the Plaintiff be
directed to file an Amended Complaint and properly serve the same

within twenty (20) days from the date of the Court Order.

Respectfully submitted,

7Z' CJ' BA T
F. Cortez Bkll, III, Esquire
Attorney for Defendants Harry

J. Shive and Dorothy L. Shive




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

GARY I.. BERKLEY,
Plaintiff

V. : NO. 05-582-CD
HARRY J. SHIVE and
DOROTHY L. SHIVE, husband

and wife,
Defendants

CERTIFICATE OF SERVICE

I hereby certify that I am this day serving a copy of the
Preliminary Objections to Plaintiff’s Complaint upon the following
person by mailing such copy first class mail, postage prepaid,
addressed as follows:

Mr. Brett M. Woodburn, Esquire
Caldwell & Kearns
3631 North Front Street
Harrisburg, PA 17110

7 o 1w

F. Cortez bell, ITI, Esquire
Attorney for Defendants

Harry J. Shive and Dorothy L.
Shive

DATED: June 16, 2005
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GARY L. BERKLEY, : IN THE COURT OF COMMON PLEAS

Plaintiff : CLEARFIELD COUNTY, PENNSYLVANIA

. NO. -Z 005-542 - D

HARRY J. SHIVE and : CIVIL ACTION - LAW
DOROTHY L. SHIVE, husband :
and wife, :

Defendant : ACTION TO QUIET TITLE

PRAECIPE TO ATTACH EXHBITS “A”, “B”, “C” AND “D” TO COMPLAINT

TO THE PROTHONOTARY OF SAID COURT:

Please attach the following exhibits to the Complaint marked Exhibits “A”, “B”, “C”

arld “D”‘

Respectfully submitted,

CALDWELL & KEARNS

T ANRTCIE

Béet?¥. Woodburn, Esquire
Attorney I.D. #81786
3631 North Front Street
_ Harrisburg, PA 17110
Dated: «—{A?/ﬂ (717) 232-7661

04-668/87316 @i‘)jo
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Prothonotary/Clerk of Courts
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Countif Parcel No.: 110-To-7
110-T6-7.1
110-T6-6
This Deed
MADE the - dayof i/ 7 sl in the year Two Thousand and three

(2003).

BETWEEN ANNA MICKNEY, a widow, of 5427 Baptist Road, Pittsburgh, Pennsylvania, 15236,
hereinafter referred to as the "GRANTOR";

~And-

GARY L. BERKLEY, of 147 Loop Road, West Decatur, Pennsylvania, 16878, hereinafter referred to
as the "GRANTEE”.

WITNESSETH, that in consideration of the sum of Two Hundred Fifty-eight Thousand ($258,000.00)
Dollars, in hand paid, the receipt whereof is hereby acknowledged, the said Grantor does hereby grant
and convey unto the Grantee, his successors and assigns forever,

ALL those certain tracts or parcels of ground situate in Cooper Township, Clearfield County,
Pennsylvania, bounded and described as follows:

The First Thereof:

BEGINNING at a stone comer, thence by land surveyed to John Andrews, North one
degree East seventy three and one half perches to a post by a Pine; thence North eighty
eight degrees West, seven perches to a post by a White Oak; thence by lands now or
formerly of Brown and Bassert, South, two degrees West, one hundred and sixteen
perches to a stone heap; thence by land now or formerly of John Pemp, South eighty
eight degrees East, one hundred and fifty nine perches to the place of beginning.
CONTAINING seventy acres and seventy one perches, and allowances. Being part of
a larger tract of land surveyed on a warrant granted to Casper Haines.

The Second Thereof:

BEGINNING at a stone comner by a Pine, thence South one and one half degrees West,
forty two and one half perches to a post; thence North eighty eight degrees West, one
hundred and fifty perches to a post; thence North one degree East, forty two and one
half perches to a post; thence South eighty eight degrees East, one hundred and fifty
perches to the place of beginning. CONTAINING thirty seven acres and one hundred
perches and allowances.

EXHIBIT

/Z\
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' The Third Thereof:

BEGINNING at a post on line of lands of Joseph Olinger; thence by said lands North,
eighty-four degrees West, seven hundred thirty-eight (738) feet of a post; thence by
private road, North, eleven and one half degrees East, thirteen hundred and seventy-four
(1374) feet more or less to a post; thence by same North, seventy degrees East, forty-
five (45) feet to a post; thence by same, North, fourteen degrees East, Two Hundred and
Eighty-nine (289) feet to a post; thence by lands of John Zezony, South, eighty-four
degrees East, nine hundred and sixty-six (966) feet more or less to a post; thence South,
nineteen and one-half degrees West, Seventeen Hundred and Sixteen (1716) feet more
or less to a post; and place of beginning. CONTAINING thirty-four (34) acres and
ninety (90) perches, more or less.

The Fourth Thereof:

BEGINNING at a post on the line of lands of John Zezony; thence by same, South 84
degrees, East, six hundred and ninety-three (693) feet, more or less to a post; thence by
lands of the Herman Beates Estate, North 5 degrees West, nine hundred and nine (909)
feet more or less to a post; thence North 84 degrees West, nine hundred and one (901)
feet more or less to a post; thence North, 19 4 degrees East, nine hundred and thirty-
five (935) feet more or less to a post and place of beginning. CONTAINING 16 acres

and 100 perches more or less.

UNDER AND SUBJECT TO all exceptions and reservations contained in prior deeds

of record in the chain of title.

ALSO UNDER AND SUBJECT TO a previous conveyance to Paul R. Gable, et al. of a
parcel described in that Deed of Paul R. Gable and Eula M. Gable dated August 24, 1992 and
recorded in Clearfield County Deeds and Records Book Volume 1481 at page 110.

BEING the same premises conveyed to Anna Mickney, the grantor herein by Deed of
Isabel Thompson, a/k/a Isabelle Thompson dated August 1, 2002 and recorded in the
Office of the Recorder of Deeds of Clearfield County as Instrument Number
200212636.

TOGETHER with all and singular, the improvements, privileges, hereditaments, and appurtenances
whatsoever thereunto belonging, or in anywise appertaining, and the reversions and remainders, rents,
issues, and profits thereof; and all the estate, right, title, interest, property, claim, and demand
whatsoever of the said parties of the first part in law, equity, or otherwise, howsoever, of, in, and to the
same and every part thereof.

TO HAVE AND HOLD the said hereditaments and premises hereby granted or mentioned, and
intended so to be, with the appurtenances unto the said party of the second part, their heirs, executors,
administrators, and assigns, to and for the only proper use and behoof of the said party of the second
part, their heirs, executors, administrators, and assigns, FOREVER.



THIS DOCUMENT MAY NOT SELL, CONVEY, TRANSFER, INCLUDE, OR INSURE
THE TITLE TO THE COAL AND RIGHT OF SUPPORT UNDERNEATH THE SURFACE
LAND DESCRIBED OR REFERRED TO HEREIN, AND THE OWNER OR OWNERS OF
SUCH COAL MAY HAVE THE COMPLETE LEGAL RIGHT TO REMOVE ALL OF SUCH
COAL AND, IN THAT CONNECTION, DAMAGE MAY RESULT TO THE SURFACE OF
THE LAND AND ANY HOUSE, BUILDING, OR OTHER STRUCTURE ON OR IN SUCH
LAND. THE INCLUSION OF THIS NOTICE DOES NOT ENLARGE, RESTRICT, OR
MODIFY ANY LEGAL RIGHTS OR ESTATES OTHERWISE CREATED, TRANSFERRED,
EXCEPTED, OR RESERVED BY THIS INSTRUMENT. (This Notice is set forth pursuant to Act
No. 255, approved September 10, 1965, as amended).

AND the said Grantor will SPECIALLY warrant and forever defend the property hereby
conveyed.

IN WITNESS WHEREOF, the said Grantor has hereunto set her hand and seal the day and

year first above written.

Sealed and delivered
in the presence of:

il

Sl S SN LA (o

Anna Mickney




7N .
Commontwealth ©f Pensylvania
. £5.
County @f Clearfield :
On this, the .= dayof = "L 2003 before me, the undersigned authority,

personally appeared ANNA MICKNEY, known to me (or satisfactorily proven) to be the person
whose name is subscribed to the within instrument and acknowledged that she executed the same for

the purposes therein contained.
IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

— R HE

- Notary Public

i e 4
o . i L 233 P-.;;:G_ £
My Commission Expires: | Boro, Alteiihony Courry 1

| My Cemmisaicn S Wey 34, 2008 |

e Pemsnvenid Aeertnd

AonGINGNzS

Certificate of Residence

I hereby certify that the precise residence of the Grantee herein is as follows:

Gary L. Berkley
147 Loop Road
West Decatur, PA 16878

AL Y S

A
:.:, “ L //
Agent or Attorney for Grantees
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MADE the  19th diyof  October in the year of our Lord, ninemen bundred and

eighty-nine (1%89),
BETWEEN ESTATE OF L. RUDOLPH LUNDBERG a/k/a RUDOLPH LUNDBERG, by
HPBERG PPLrf LUNDBERG,

COUNTY NATIONAL BANK, Executor, G__RANTOB and Party of the First Part, .

AND_
HARRY J. SHIVE, an individual, of P. 0, Box 64, Driftiny, Clearfield
2T v. SHIVE

County, Pennsyvlania 16834, GRANTEE and Party of the Sccond Part, -~—

WHEREAS, the said L. Rudolph Lundberg became in his lifetime
lawfully seized in the hereinafrer described real estate; and being
thereof so seized made hig Last Will and Testament, in writing dated
March 23, 1988, wherein he appointed the County National Bank as
Executor; and

WHEREAS, the said L, Rudolph Lundberg died the 11th day of January,

1989, and the said Last Will and Testament was duly probated on the

20th day of January, 1989, and is now of record in the Office of the
Reglster of Wills, in and for Clearfield County, filed to No,

NOW THIS INDENTURE WITNESSETH; That the said GRANTOR

for and in consideradion of the sum of

Fifty Thousand One Hundred Twenty one ($50,121,00) —ccammamac Dollars,
lawful money of the United Sates, 0 it well 3nd truly paid by the mid Grantee

at and befora the sealing and delivery bereof, the receipt of which 4 herchy acknowledged, by virue of the
power granted by law, has granted, basgained, sold, alicned, released and conh d, and by these presents
does  grane, bergain, sell, alien, relesse and confirm unw the aid Harry J. Shive, his

heirs

and sxigns

ALL that certain plece or parcel of lana sltuate in the Township
of Cooper, County of Clearfield and State of Pennsylvania, boundea
and described as follows; ———

EXHIBIT

A

L




MAR-2-2085 18:89 FROM:ABSTACTOR’

s
ZN
N

814-765-1989 TO- “R1 72322766

N 7

‘ }
_*.._._.n._vu..“‘~1

P.7

A

v 13092060

eight hundred twenty five

no minutes East (N 1° 00°'
five hundredths feet {833.
also the Southwest corner
along lands of Calvin and

and recorded in Clearfield

L. Rudolph Lundberg,

BEGINNING at an iren pin located in a stone pile on line of
State Game Lands #100, Said point is also the Scutheast corner of
Calvin and Albert Berkley; thence along State Game Lands k100,

South no degrees, twenty-two minutes, ten seconds West (S 0° 22°' 1qo

along lands of Leroy Thompson and Mountain View Center, Inc. Nortnh
eighty-nine degrees, six minutes, thirty seconds West (N §9° 06’
30" W) two thousand six hundred and sicty and fourteen hundredths
feet (2660.14') to an axle in Township Road ¥728 and on line of
John Harvey. Said point is the Northwest corner of Mountain View
Center, Inc.; thence along lands of John Harvey, North one degree

fifty-five minutes, forty-
thousand six hundred fifty-one and six hundredths feet (2651.06')
to an iron pin in Stone pile and place of beginning., - .

BEING the same premises as vested in L. Rudolph Lundberg
and Kathleen S. Lundberg, his wife, by Deed dated December 13, 1982,

01, thereafter the said Kathleen S. Lundberg died January 30, 1988,
thus vesting complete title to the within described premises in

feet (825.0'} to an iron pin; thence

E) eight hundreqd thirty three and twenty
25') more or less, to an iron pin and
of Calvin and Albert Berkley; thence
Albert Berkley, South eighty-eight degrees,
five seconds East (S 88° §5° 45" E) two

County in Deed Book Volume 866, at Page

Wil gxaricy SCHCCL DISTRICT
17 LEALTY TRANSFER TAX

prunss__ 301 20

1 Paz [0 18- ¥G pirpap g Lrne
. Date Agunt
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TOGETHER with all and singulir

Ways waters, water councs, rights, liberties, privileges, b
belonging, or in anywise appertaining, and the reversans and remaindens, reos, Isues snd profits thereof; and

% .

di and appur
aho all the estate, righy, tide, Interest, use, sy, property, poncssion, daim and demand whioever of
L. Rudolph Lundberg a/k/a Rudolph Lundberg
in law, equity, or otberwise, bowsoever, of, in, to, of out of the same.

TO HAVE AND TO HOLD the nid described parxcel

bered: and premises bereby & d and cleased, o tioned and & ”wmhe,wixhl.honyp\m
teninces, unto the 11id Harry J. Shive,

his heirs and assigns, w and for the only proper use and behoof of the said
Harry J. Shive, his heirs and ussdgns, forever.

AND hesid Harry J. Shive

for  him , and  his heim nd wdminiseat
do covenant, promise and sgree, 10 and with the sid Harry J. Shive

his heirs and sssigns, by these presents, that they the nid
Executors

bs ve not done, commiitzd, or knowingly, or willingly sulesed to be done or commirted, any act, matter
or thing wh bereby the premi beubygnmed,onnypmlhexml Is,m'.,xh:llmmybeimpwchcd.

charged or incumbered, in tidle, charge, estate o otherwise bowsoever,
IN WITNESS WHEREOF, The said Grantor
hereuntaset 1tS  hand  and seq) she day and

yeus fient sbove written.

X ESTATE OF L, RUDOLPH LUNDBERG
IN THE PRESENCE OF: a/k/a RUDOLPH LUNDBERG
’ COUNTY NATION}\L BANK, EXECU’I‘OR

(sz)

%«a 5 Lot - B@M%Jm-% |

)

. (C T
lh:rvbyctrﬁ!ylhanh:prxheld&mdlhtwu hezein bs:
~P. 0. BOX 64 -— ety P 11
4

= Drifting, PA 16834 —

(Ancney kg )

P.8
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ComMmoNweALT™ 0F Prensrivana
Counry or ... CLEARFLIELD -
i On this the 19¢h deyol  October yAD. 1989 ,
! before me Valarie J. Flegal lheundenlgncd o&m,permnlly sppearced
. i .
' Denald Edwin Shawley, Trust Officer for County National Bank, Exscu~ known tome
i tor for the Estate of L. R, Lundberg
. Cor satisfactorily proven) 1o be the peron~ whose name 18 subscribed 1o the within inssrument
‘ and acknowledged that he executed the same for the purposes thereln contalned.
; IN WITNE.SS WHEREOF [ bereunto set my hand and official seal,
] .
i £ ...Z,fd- lazce. . VLl
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- “ . N ?
o AD. 1953, in the Recorder's Offce of the 12id County, bn Deed onu, o AN X
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Lo pege K - 1
1 3 ?: Glven under my hand and the seal of the satd office, the day ana\’ur M:ﬂ, ‘ Fé
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First Monday in January, 1992

Entered of Record_0<T. (%, 1988 | 11140 A~ Bizhael R, Lytle, Recorder
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27thdayof . October  in the yesr of our Lord one thousand nine hundred and ~Seventy~Flve

porty of the First part, hereinalter referred fo o GRANTOR,

A
‘ N
, : D

MOUNTAIN VIEW CENTER, INC., of Kylertown, Cleosfield County, Pennylvania, party of the

second part, heroinafter referred to oy GRANTEE,

ﬁ?ltntﬁﬁttﬁ, That the said party of the Erat part, for and In consideration of the sum of Fourteen
Thousand Two Hundred Fifty and no/100 ($14,250.00) Dollars

confirn unto the said party of the second part, ita, his, her or their beirs, exeeutors, admi

istrators, st

" M
f THE FIRST THEREOF: BEGINNING ot an iron pin corner on line of Kylertown
Presbyterian Church and now or formerly Chester A. Beam; thenco along lino of
now or formerly Chester A. Beam South seventy seven degrees no minutes East
(5 77° 00' E) o distonce of sixty six and no hundredths (66.00') fect to o corner on
L the northern right of way line of Stote Highway Route Number 53 leoding from
Kylertown to Drifting; thence olong the northern right of way line of State
Highway Route Number 53 by cutve ta the left having o radius of two thousond
three hundred thirty two ond one hundredths (2332.00') feet o distance of one
hundred fifty cight and sixty hundredths (158.60") feet to a corner on line of other
londs of River Hill Coal Company; thence olong line of other lands of River Hill
Coal Company North seven degrees fifteen minutes East (N 7°15° £) o distance of
oighty seven and fifty hundredths (87.50") fnet to o corner on line of Kylertown
Presbyterian Church; thence along fine of Kylertown Presbyterion Church South
seventy seven degrees no minvtes East (S 777 00' E) o distonce of seventy two and
ne hundredths (72,00%) feet to on iran pin corner the place of beginning. Con~
taining 0.14 Acres,

BEING tha same promiios o8 wore conveyod to tho within Grantor by dood of
Kenneth L. Womer Et Ux doted the 8th doy of November, 1974 ond recorded in
Clearfield County Deed Book 695, puge 309,

JTHE SECOND THEREOF: BEGINNING at a post corner; thence by residue
of the Walrer Sfewart survey North sixty seven and one half (67 1/2°) degrees East
one hundied and aighty (180) perches 1o a post corner; thence by lond of Joseph
Eisenhower North four and one half (4 1/2°) degrees Eost seventy five (75) perches
to o post corner; thence by land of George D. Hess, ond John Hoover, Narth
eighty 3ix (86°) degrees West one hundred and sixty {(50) perches 10 6 Mople
corner, being the Northwest corner of the Wolter Stewart survey; thence by

lond of 5. Hoover end Joseph Potter, South Four ond one half (4 1/2°) degrees
West one hundred and fifty four and one holf (154 1/2) perches to o post corner
ond place of beginning. Conltaining one hundred and eight (108) ccres and

forty three (43) perches with ollowonce.,

EXCEPTING AND RESERYING from ond out of the doscribed premises oll minerals
ond mining rights reserved and excepted in Deod by Curtin M, Groham and Susan,
his wifs, ond Sarah Wright lo A,R. Wright dated May 24, 1856,

e e e e e e
e

ﬁ 306-a—CORPORATION DEED—Duslop 15y Pricser, Ine. Box 1233, Brie, Ps. M
Yo 709 PGt IG»«L — — '

;Btttneen RIVER HILL COAL COMPANY , INC., of Kylertown, Clearfield County, Pennsylvanio,

lawful money of the United States of Amerca, unto the party of the fint part, well and truly paid by the said
party  of the sccond part, at or before the sealing and delivery hereof, the receipt whereof is hereby acknowledged,
has granted, bargained, sold, released and confirmed, and by these presents doea grant, bargain, seil, release and

d
13igns, all that-sersain-pisoe-erparcet of lend- the following certain pieces or'parcels of land situcte ir\.n
# Coaper Township, Clearfield Caunty, Pennsylvania, meore particulorly bounded and described o
i follows: '

!
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THE THIRD THEREOF: BEGINNING at o past, thance North foor (4%)
Tegrees, Toif Thirly=5ix and three fourth (34 3/4) perches to o post; thence by land
of John Hoover, North sixty-seven ond one half {67 1/2°) degrees East one
hundred seventy-nine and seven tenths (179,7) perches 1o a post; thenco by londs
of Jos Eisenhauer and Mrs. John frwin South four {4°) degrees West seventy-teven
ond two tenths (77.2) perches to o post; thenceo by lands of Anderson Lutz, South
eighty (80°) degrees West, one hundred ond sixtysix {168) perches to 1 post

and place of beginning. Containing fifty~four (54) acres ond twenty =f sur and

one hali (24 1/2) perches of land.

EXCEPTING AND RESERVING the minerals and mining rights os contained in
the prior chain of sitle. :

THE FOURTH THEREOF: BEGINNING ot a dead pine, said pire baing a
corner of Tond of Joseph Polter Estate and Samuel Hoover; thence by line between
soid Joseph Potter and Samuel Hoover Estate sixty~two (82) perches, mure or less,
to public rood, which is to be considered the West line; thence in.o SoJtherly
direction along soid road twenty-two (22) perches, more of fess, 1o o slone corner;
thence in an Eosterly direction clong soid rood fifty-one (51} perches to line of
James Hoover Estate; thence by lands of Jomes Hoover Estate (now own:d by

Ira 5. Hoover) rwenty-eight (26) perches te ploce of beginning. Containing

nine (?) ocres, more or less. .

THE FIETH THEREOF:. ALL the cool remaining in the "B", or "Lower Kittanning",
cool seom (being the same seom mined by the Clearfield Bituminous Cocl
Corporation in this and odjoining property) in and underlying oll that curtain
piece or purcel of Jand bounded ond described os follows:

BEGINNING ot o point in the Grohom and Wright Tract, the surfoce o' which is
now owned by 1ro 5. Hoover (said point is located by beginning ot the post ot the
Northeost corner of the said Graham and Wright Troct, o corner common with the
George Hess, Susan Beam and Joseph Eisenhouer Tracts, ond running thance South
ane and one holf (I 1/2°) degrees West one hundred twenty-three (123) feer

to 0 point on the line adjoining the Jdseph Eisenhover Tract, ond thencn through
the Grohom and Wright Troct, of which this is a part, South Seventy-eight (78
degrees West one thousand sixty {1,000) feet to the poin! of beginning o' the

tract being described); thence by a line through the said Grohom ond W-ight
Tract the following four courses ond distonces, viz, = South twetve (1271 degroees

‘. Eost five hundred (500) feet, South seventy-eight (78°) degrees West thiee

hundred (300) feet, North twelve (12°) degrees West five hundred {500) feet, ond
North seventy-eight {78°) degrees East three hundred (300) feet to the place of
beginning. Containing three ond forty-four hundredths (3 ,44) ocres, mcye or
less., . .

TOGETHER with the right 1o enter, mine ond take oway all of the coal und other
minerals, ond to moke such openings, shafrs, chutes, dumgs, improvements, roads
ond railroads, on the fand as in the judgment of the Grontee, its succestors and
assigns, moy be necessary to conveniently mine the same and Wronsport such coal
and other freight through and over soid londs. Subject, however, to the rights |

. of A.K. Wright os containined in the prior chain d title,

BEING the same four (4) porcels of land as were conveyed to the Gronto- herein .
by deed of Helen £, Blackburn, Et Al doted the [2th day of May, 1967 ond recorded
in Cleorfield County Dced Book 530, of page 451. :

THE SIXTH THEREOF: BEGINNING of a point on the township road; thence atong
Tond of Gus Johnion North Four (4) degrees thirty (30) minutes Ecst seven hundred
and twenty~six (726} feet 1o a point; thence along land of John Young Scwth
Eighry-five (85) degrees thirky (30) minutes East One Hundred ond fifty (150) )
feet; thence along lond of Charles S. Johnson South Four (4) degrees thirly (30} -
minutes West Seven Hundred ond twenty =six (726) feel to a point on Township

rood; thence olong said thirty foot lownship roed North Eighty-five (BS) tegrees
Thirty (30) minutes West, one Hundred and Fifty (150) feet to o point the place

of beginning, conlaining wo (2) acres ond Eighty (80) petches, being pa't of a

torger tract of land in the worrantee name of David Beverage, Being all the surface of this

certain lot of ground.

BEING the some premises os wese conveyed to the Grontor herein by deed of
Axel Netterblade €t Ux doted the 3lst day of Morch, 1965 and recorded in
Clearfield County Deed Book 514, poge 409.

P.3
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page 132..-, .
BEING the same

2 ocres ond 80 perches,

premises os were conveyed to the
Helen Brolin, Widow, dated the 3ist doy of March
Clearfield County Deed Book 514, poge 406,

~—- . THE SEVENTH THEREOF: BEGINNING ol o point on o th
thence olong Tand of Gus Johnson north 4 degrees 30 minutes east 726 feet to o
point; thence olong lond of John Young south 85 degrees 30 minutes east 150
foel; thence along fand of Alfred Anderson South 4 degrees
faet 1o a point an said fownship road; thence along said tow
degrees 30 minutes west 150 foet Yo a point, the place of be,

irty=fool townsh ip roed;

30 minutes west 726
rship road north 85
ginning . Conlaining

Being ol the surface of olf this certoin Iot of ground,

PLEASE SEE ATTACHED SHEET

R e S T

e e

Jess.

B irttatant WU

THE NINTH THEREOF: B

Herman Beals Estate, thence by same South five

hundred and sixty-one (761) Feet more of less to corner of fonds of

Joseph Olinger, thence by said lands North eighty four (84) degrees

West ten hundred eighty two (1082) feet mave or

thence North nireteen ond one half 19 1/2) degrees Eost seven hundred
- sighty-one (781) feet more or lesc to o post, thence south eighty-

four degrees East nine hundred and one (P01) Feet more or less to

post and point of beginning, Contoining (17} ocres and fifty (50)

perches more or ess,

EXCEPTING AND RESERVING from obove reci

—— i~

said tracts for the purp
the surfoce owners.

- BEING the samo two
Grontor herein b

DAMAGE MAY RESUL

For the purpose of complying with the Act No. 4
the following clouse is included;

"TH15S DOCUMENT MAY NOT SELL, CONVEY,
INSURE TITLE TO THE COAL AND RIGHT OF SUPPORT UNDERNEATH

RESERVATION the some ﬁs in Deed of Oscar A, Johnson ond wife to John Sondstrom,
Jr. ond wife, recorded in Cleorfield, October 4, 1917 in Deed Book No. 223,

Gronter herein by deed of
¢ 1965 end recorded in

i

!

e, THE EIGHTH THEREOF: BEGINNING ot o post on line of lands of
Joseph Ollinger, thence by said lands North eig
West seven hundred thirty ~eighs (738) feet to o post by o public rond,
thence by soid road North five (5) degraes Eost s
seventy (1670) feet more or less to g post corner of londs of John Zizone,
thence by said lands South cighty~four (84) degrees Eqst nine hundred
and sixty (960) feet to o post, thence by a privete rood South fourteen
(14) degrees West two hundred eighly nine (289)
by same South seventy (70) degrees West forty~fi
Post, thence by some South eleven ond one-holf
thirteen hundred and seventy four (1374) feet mo
ond place of beginning. Contain;

hty~four degrees {84)

ixteen hundred ond

feet to o post, thence
ve (45) feet to o
(M 1/2) degrees West
e or lass to post

ng thirty-two {32) acres more or

EGINNING ot o post on bine of lands of

(3) degrees West seven-—

less to o post,

ted troet all of the

oil and gos thot is or moy be underlying the same with the right to
enter at ony time und remove the some and the ri
ose of removing soma withous liebility to

ght of way inro the

(2) parcels of fond as were conveyed to the
Y deed of Martin M, Gavlock Et Al doted the
27th day of July, 1963 ond recorded in Clearfield County Deed
Book 503, poge 384,

3t opproved July 17, 1957,

TRANSFER, INCLUDE OR

OF SUCH COAL MAY HAVE THE COMPLETE LEGAL
RIGHT TO REMOVE ALL OF SUCH COAL AND,
T YO THE SURFACE OF THE LAND AND ANY HOUSE,
BUILDING OR OTHER STRUCTURE ON OR IN §

IN THAT CONNECTION,

UCH LAND, "

e ——— —— e,
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mugtﬂ)tr with ail and singul ‘he s pro N , Ways, ) Alleys, passages, waters, watercourses, rights,
libecties, privileges, hereditaments and appuricnances whatsoever, thereunto belonging, or in any wise sppertaining,
and the reversions and remainders, rents, issucs and profits theeeof ; and all the catate, right, title, interest, property,

claim and demand whatsoever, of the party of the firat par, in law, equlity, or otherwlse howsoever, of, in, and
to the same and every part thercof,

mu ﬂ)ube .anb to £’0[h lh.e said lot ov }')l.u:o of ground above dncribed_:wit.h the messuage or tcnement

thereon erected unto the said party of the second part, its, his, her or their heirs, exccutors, administrators,
succeasors snd assigns forever, ! '

AND the said party  of the first part hereby does and will warrant SPECIALLY "the property hereby conveyed,

In Withess Ihereof, the said party of the 6t part has hereunto caused s corporate seal to be affined,
and attested this ~ 27th day of October  A.D.one thousand nine hundred and SeventyFive,

RIVER HJLL/COAL € Y, INC,
By 4//"1‘,/;/.0?21:‘

(Corporate Seal) Amlt;7/;,z} . -..6?. g s, + President.

Seeretary,
COMMONWEALTH OF PENNSYLVANIA,
: S8
COUNTY OF CLEARFIELD

On this, the 27th day of October ’ ,1975
pe

before me Dorothy H, .Hile » the underslgned officer, personally appeared

V.Hoover Rydberg » Who acknowledged himaelf to be the

Vice Preeident of ' RIVER HILL COAL COMPANY, INC, ' . & corporation,

and that he as such Vice President |, belng suthorlzed to do 10, cxecuted the foregolng Instrument for
the purposes therein contained. .

In witness whereol, 1 hereunto set my hand angd official seal.

Y .

Ve .

—-.J¥BS. DOROTHY,A. HILE, Notary Publia ... _ - eeimnas
YT anidiid, Cienrield Co, Pa, 'u.um,)uug-

u /L.—% My Comniutien Expires Dac, 3, 1978 :
’
1 ___L/_L.)_. hereby certily that the restdence of the within numed Grantee

Sotred ol Reeod_( V2L 28 1575 3108 (il

W . WL'709 fe 165|
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GARY L. BERKLEY, . IN THE COURT OF COMMON PLEAS
Plaintiff . CLEARFIELD COUNTY, PENNSYLVANIA
v. : 522,

: NO.: Lo0S- TR - Cp

HARRY J. SHIVE and : CIVIL ACTION - LAW
DOROTHY L. SHIVE, husband :
and wife, :
Defendant : ACTION TO QUIET TITLE
NOTICE TO PLEAD

To:  Harry and Dorothy Shive

321 Summit Road

Drifting, PA 16834

YOU ARE HEREBY NOTIFIED to file a written response to the enclosed Complaint
within twenty (20) days from service hereof or a judgment may be entered against you.

Respectfully submitted,

CALDWELL & KEARNS

fbn 0

. Woodburn
Attorney 1.D. #81786
_ 3631 North Front Street
Dated: Y/78/[eco> Harrisburg, PA 17110
(717) 232-7661

'FILED

e Gs o

William A. Shaw
Pgrothonotary

B o Byt




GARY L. BERKLEY, : IN THE COURT OF COMMON PLEAS

Plaintiff : CLEARFIELD COUNTY, PENNSYLVANIA

V. :
: NO.

HARRY J. SHIVE and : CIVIL ACTION - LAW
DOROTHY L. SHIVE, husband
and wife, :

Defendant : ACTION TO QUIET TITLE

NOTICE

YOU HAVE BEEN SUED IN COURT. If you wish to defend against the claims set forth in the
following pages, you must take action within twenty (20) days after this Complaint and Notice
are served, by entering a written appearar.ce personally or by attorney and filing in writing with
the Court your defenses or objections to the claims set forth against you. You are warned that if
you fail to do so the case may proceed without you and a judgment may be entered against you
by the Court without further notice for any money claimed in the Complaint or for any other
claim or relief requested by the Plaintiff. You may lose money or property or other rights
important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO NOT
HAVE A LAWYER, GO TO OR TELEPHONE THE OFFICE SET FORTH BELOW. THIS
OFFICE CAN PROVIDE YOU WITH INFORMATION ABOUT HIRING A LAWYER.

IF YOU CANNOT AFFORD TO HIRE A LAWYER, THIS OFFICE MAY BE ABLE TO
PROVIDE YOU WITH INFORMATION ABOUT AGENCIES THAT MAY OFFER LEGAL
SERVICES TO ELIGIBLE PERSONS AT A REDUCED FEE OR NO FEE.

David S. Meholick, Court Administrator
Clearfield County Courthouse
Clearfield, PA 16830
(814) 765-2641, ext. 5982
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GARY L. BERKLEY, : IN THE COURT OF COMMON PLEAS

Plaintiff : CLEARFIELD COUNTY, PENNSYLVANIA

V. :
: NO.:

HARRY J. SHIVE and : CIVIL ACTION - LAW
DOROTHY L. SHIVE, husband :
and wife, :

Defendant : ACTION TO QUIET TITLE

AVISO

USTED HA SIDO DEMANDADO/A EN CORTE. Si usted desea defenderse de las demandas
que se presentan mas adelante en las siguientes paginas, debe tomar accidn dentro de los
proximos veinte (20) dias después de la notificacion de esta Demanda y Aviso radicando
personalmente o por medio de un abogado una comparecencia escrita y radicando en la Corte por
escrito sus defensas de, y objecciones a, las demandas presentadas aqui en contra suya. Se le
advierte de que si usted falla de tomar accién como se describe anteriormente, el caso puede -
proceder sin usted y un fallo por cualquier suma de dinero reclamada en la demanda o cualquier
otra reclamacion o remedio solicitado por el demandante puede ser dictado en contra suya por la
Corte sin mas aviso adicional. Usted puede perder dinero o propiedad u otros derechos
importantes para usted.

USTED DEBE LLEVAR ESTE DOCUMENTO A SU ABOGADO INMEDIATAMENTE. SI

USTED NO TIENE UN ABOGADO, LLAME O VAYA A LA SIGUIENTE OFICINA. ESTA

OFICINA PUEDE PROVEERLE INFORMACION A CERCA DE COMO CONSEGUIR UN
ABOGADO.

STUSTED NO PUEDE PAGAR POR LOS SERVICIOS DE UN ABOGADO, ES POSIBLE

QUE ESTA OFICINA LE PUEDA PROVEER INFORMACION SOBRE AGENCIAS QUE

OFREZCAN SERVICIOS LEGALES SIN CARGO O BAJO COSTO A PERSONAS QUE
CUALIFICAN.

David S. Meholick, Court Administrator
Clearfield County Courthouse
Clearfield, PA 16830
(814) 765-2641, ext. 5982



GARY L. BERKLEY, : IN THE COURT OF COMMON PLEAS
Plaintiff : CLEARFIELD COUNTY, PENNSYLVANIA
V. :
: NO.:
HARRY J. SHIVE and : CIVIL ACTION - LAW
DOROTHY L. SHIVE, husband
and wife, :
Defendant : ACTION TO QUIET TITLE

COMPLAINT UPON AN ACTION TO QUIET TITLE

AND NOW, comes the Plaintiff, Gary L. Berkley, by and through his attorneys, Caldwell
& Kearns, and files the within Complaint Upon an Action to Quiet Title; and in support thereof,
avers as follows:

1. The Plaintiff, Gary L. Berkley, (“Plaintiff”), is an adult individual currently
residing at 147 Loop Road, West Decatur, Clearfield County, Pennsylvania, 16878.

2. The Defendants, Harry J. Shive and Dorothy L. Shive, husband and wife,
(“Defendants”) are adult individuals currently residing at 321 Summit Road, Drifting, Clearfield
County, Pennsylvania 16834.

3. The Plaintiff acquired title to a parcel of land, Parcel No. 110-T6-6, by deed
located in Cooper Township, Clearfield County, Pennsylvania, such Deed being dated September
16, 2003, and recorded in the Recorder of Deeds office of Clearfield County on September 26,
2003. Said parcel is contained in said Dezd as being “The Third Thereof” and “The Fourth

Thereof” and is described as follows:



The Third Thereof:

BEGINNING at a post on line of lands of Joseph Olinger; thence by said lands
North, eighty-four degrees West, seven hundred thirty-eight (738) feet of a post;
thence by private road, North, eleven and one half degrees East, thirteen hundred
and seventy-four (1374) feet more or less to a post; thence by same North,
seventy degrees East, forty-five (45) feet to a post; thence by same, North,
fourteen degrees East, Two Hundred and Eighty-nine (289) feet to a post; thence
by lands of John Zezony, South, eighty-four degrees East, ninc hundred and
sixty-six (966) feet more or less to a post; thence South, ninzteen and one-half
degrees West, Seventeen Hundred and Sixteen (1716) feet more or less to a post;
and place of beginning. CONTAINING thirty-four (34) acres and ninety (90)
perches, more or less

The Fourth Thereof:

BEGINNING at a post on the line of lands of John Zezony; thence by same,

South 84 degrees, East, six hundred and ninety-three (693) feet, more or less to a

post; thence by lands of the Herman Beates Estate, North 5 degrees West, nine

hundred and nine (909) feet more or less to a post; thence North 84 degrees West,

nine hundred and one (901) feet more or less to a post; thence North, 19 ¥

degrees East, nine hundred and thirty-five (935) feet more or less to a post and

place of beginning. CONTAINING 16 acres and 100 perches more or less.

A true and correct copy of the Deed is attached hereto as Exhibit “A” and incorporated herein
by reference.

4, The Defendant, Harry J. Shive, who purportedly later conveyed an unrecorded
interest to his wife, Defendant Dorothy L. Shive, acquired title to a parcel of land, Parcel No.
110-T6-004, by deed located in Cooper Township, Clearfield County, Pennsylvania, such Deed
being dated October 19, 1989, and recorded in the Recorder of Deeds office of Clearfield County
on October 19, 1989, in Record Book 1309, Page 202. A true and correct copy of Defendants’
Deed is attached hereto as Exhibit “B” and incorporated herein by reference.

5. A dispute exists between Plaintiff and Defendants regarding the boundary line

between the parties property.



6. Both parties also border property owned by Mountain View Center, Inc., known
as Parcel No. 110-T6-005, which was acquired by deed dated October 27, 1975, said deed being
recorded in the Clearfield County Recorder of Deeds Office on October 28, 1975, in Record
Book 709, Page 162. A true and correct copy of Mountain View Center, Inc.’s, Deed is attached
hereio as Exhibit “C” and incorporated herein by reference.

6. On or about December 17, 2003, Plaintiff ordered a survey to be conducted of the
subject properties in order to determine the actual boundary lines between the parties property. A
true and correct copy of said survey is attached hereto as Exhibit “D” and incorporated herein
by reference.

7. As aresult of said survey, it was determined that the private road, which
purportedly represented the boundary line between the properties, was wholly within the
property owned by Plaintiff.

8. Defendants claim an interest and a stake in said property adverse to Plaintiff, with
regard to the private road, which Defendants purport is contained wholly or partially within their
property.

9. Defendants’ claim is without any right whatsoever, and Defendants have no right,
estate, title, lien or interest in or to the property, or any part thereof.

10.  Asaresult of the above, a dispute exists as to the bcundary lines between the
parties’ properties.

11.  Plaintiff respectfully requests that this Court forever determine all rights, liens,
title, or interest in the land and determine the validity or discharge of all documents, obligations

or deeds affecting any right, lien, title or interest in said land.



NS

WHEREFORE, Plaintiff respectfully requests this Honorable Court to enter an Order
forever barring the Defendants from asse:tir:g any right, title, or interest in and to the subject
property inconsistent with the interest or claim of ownership of the subject property by the
Plaintiff herein, and further enjoining the Defendants from denying, impeaching or in any other

way attacking Plaintiff’s unencumbered ownership interest in the subject property.

Respectfully submitted,

CALDWELL & KEARNS

By A

M. Woodburn, Esquire
Attorney 1.D. # 81789
Douglas L. Cassel, Esquire
Attorney 1.D. # 92895
3631 North Front Street
Harrisburg, PA 17110
(717) 232-7661
Attomey for the Plaintiff

Date: 0‘/_/15/2005-

DLC/mab
04-668/84993



VERIFICATION

I, verify that the averments in this document are true and correct. I understand that false
statements herein are made subject to the penalties of 18 Pa.C.S. 4904, relating to unsworn

falsification to authorities.

/ﬂ% % ﬁ///%

Gary L. @/erk]ey




S uperior Cour P ennsylvania

Karen Reid Brarblett, Exq. 310Grant Sreet, Qite600

Prothonctary Western Didrict Aittsburgh, PA 152192297
Beanor R Vdecko (412 5657592
Deputy Prothonctary www.superior.court. gdepaus

CERTIFICATE OF REMITTALUREMAND OF RECORD CD/

f
TO:  Mr. Shaw ?E LED

Prothonotary MR 2011

RE: Berkley, G. v. Shive, H. G mlivirelon
160 WDA 2010 prothonctary/Cledk of Courts
Trial Court: Clearfield County Court of Common Pleas oo XS Sunence
Trial Court Docket No: 2005-582-CD Cowns

Annexed hereto pursuant to Pennsylvania Rules of Appellate Procedure 2571 and 2572 is the
entire record for the above matter. )

Original Record contents:

Item Filed Date Description

Original Record March 10, 2010 1 Part

Transcripts March 10, 2010 3

Exhibits March 10, 2010 WParts \Owng

Additional Item(s): Certified Copy Superior Court Judgment Order and Opinion.

Remand/Remittal Date: 06/21/2011

ORIGINAL RECIPIENT ONLY - Please acknowledge receipt by signing, dating, and returning
the enclosed copy of this certificate to our office. Copy recipients (noted below) need not
acknowledge receipt.

Very truly yours,

oo K, Unlcds

Eleanor R. Valecko
Deputy Prothonotary

/bbc

Enclosure

cc:. The Honorable Fredric J. Ammerman, President Judge
F. Cortez Bell lll, Esq.
Brett M. Woodburn, Esq.



Berkley; G. v. Shive, H.
160 WDA 2010

Letter to: Mr. William A. Shaw

Acknowledgement of Certificate of RemittallRemand of Record (to be returned):

é)ég/— G- 21-\

Signature Date

Printed Name

WILLIAM A SHAW
Prothonotary
My Commission Expires
1st Monday in Jan, 2014
Clearfield Co., Clearfield, PA
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Clearfield County Office of the Prothonotary and Clerk of Gourtsz

William A. Shaw Jaclki Kendrick Bonnie Hudson David S. Ammerman
Prothonotary/Clerk of Courts  Deputy Prothonotary/Clerk of Courts Administrative Assistant  Solicitor

' 4 .
/N
/ .
! ]
t o
TN ~ l\ K ,":;
r

PO Box 549, Clearfield, PA 16830 = Phone: (814) 765-2641 Ext. 1330 »  Fax: (814) 765-7659 = www.clearfieldco.org

Fredric J. Ammerman, P.J. Brett M. Woodburn, Esq.
Court of Common Pleas 3631 North Front Street
230 E. Market Street Harrisburg, PA 17110

Clearfield, PA 16830

F. Cortez Bell, I1I, Esq.
318 E. Locust Street
Clearfield, PA 16830

Gary L. Berkley

Vs.
Harry J. Shive, Dorothy L. Shive, Daniel A. Shive,
Colleen J. Shive, Patrick L. Shive, and Jo Ellen Shive

Court No. 2005-582-CD; Superior Court No. 160 WDA 2010

Dear Counsel:

Please be advised that the above referenced record was forwarded to the Superior
Court of Pennsylvania on March 9, 2010.

Sincerely,

(«)ﬁ{,ﬁ'— «MM@/

William A. Shaw
Prothonotary/Clerk of Courts



Jate: 3/9/2010 Clearfield County Court of Common Pleas User: BHUDSON
‘ime: 02:22 PM ROA Report
Jage 10of 3 Case: 2005-00582-CD

Current Judge: Fredric Joseph Ammerman
Gary L. Berkley vs. Harry J. Shive, et al

Civil Other

Jate Judge

}/22/2005 New Case Filed. No Judge
Filing: Quiet Title Action Paid by: Caldwell & Kearns Receipt number: No Judge
1899916 Dated: 04/22/2005 Amount: $95.00 (Check) 3 Cert. to Atty.

#4/2005 Praecipe to Attach Exhibits "A", "B", "C" and "D" To Complaint. filed by s/  No Judge
Brett M. Woodburn, Esquire. No CC

i/16/2005 Preliminary Objections to Plaintiff's Complaint, filed by s/ F. Cortez Bell, llIl, No Judge

Esquire. 5CC to Atty

Praecipe For Entry of Appearance, filed on behalf of Defendants Harry J.  No Judge
Shive and Dorothy L. Shive, by s/ F. Cortez Bell, Ill, Esquire. 1CC to Atty

¥/20/2005 Affidavit Pursuant To Pennsylvania Rule of Civil Rule Procedure 1066, filed No Judge
by s/ Brett M. Woodburn, Esquire. 2CC atty Woodburn

32212005 Praecipe To Withdraw Affidavit, filed by s/ Brett M. Woadburn, Esquire. Fredric Joseph Ammerman
2CC Atty

Order, this 21st day of June, 2005, it is ordered as follows: (see original).  Fredric Joseph Ammerman
/s! Fredric J. Ammerman, Pres. Judge. 2CC atty. Woodburn

"/14/2005 Order, filed. 2 cert. to Atty. Bell w/memo Fredric Joseph Ammerman
NOW, this 13th day of July, 2005. Re: Argument has been scheduled for
the 12th day of August.

'/18/2005 Certificate of Service, July 18, 2005, Copy of Scheduling Order dated July  Fredric Joseph Ammerman
13, 2005 served upon Brett M. Woodburn, Esq. Filed By F. Cortez Bell, llI,
Esq. No CC.

12812005 Amended Complaint Upon an Action To Quiet Title, Filed by s/ Brett M. Fredric Joseph Ammerman
Woodburn, Esquire. No CC

)/2/2005 Praecipe To Substitute Verification, filed by s/ Brett M. Woodburn, Esquire. Fredric Joseph Ammerman
No CC

0/10/2005 Acceptance of Service, filed. |, F. Cortez Bell lll, Esquire, do hereby accept Fredric Joseph Ammerman
service of and acknowledge receipt of a filed copy of the Amended
Complaint in the above captioned case on behalf of each of the Defendants
set forth inthe caption above, filed by s/ F. Cortez Bell Il Esq. 3CC atty

Bell

1/9/2005 Answer, New Matter and Counterclaim, filed by s/ F. Cortez Bell Esq. 2CC Fredric Joseph Ammerman
Atty Bell.

}/8/2006 Reply to New Matter and Counterclaim, filed by s/ Brett M. Woodburn Esq. Fredric Joseph Ammerman
No CC. ‘

'127/2006 Plaintiff's Motion to Compel Discovery, filed by s/ Brett M. Woodburn Esq.  Fredric Joseph Ammerman
2CC Atty.

'131/2006 Order, NOW, this 28th day of July, 2006, upon consideration of Plaintiffs  Fredric Joseph Ammerman

Motion to Compel Answers to Discovery, said Motion is Granted, Defs. are
ordered to answer the Plaintiff's First Set of Interrogatories and First
Request for Production of Documents in full, within 30 days of the date of
this Order, or suffer sanctions. By The Court, /s/ Fredric J. Ammerman,
Pres. Judge. 2CC Atty. Woodburn

0/27/2008 Plaintiff's Motion to Compel Discovery, filed by s/ Karen W. Miller, Esquire. Fredric Joseph Ammerman
1CC Atty. Miller

0/29/2008 Order, this 28th day of Oct., 2008, plaintiff's Motion to Compel Answers to  Fredric Joseph Ammerman
Discovery is GRANTED. By The Court, /s/ Fredric J. Ammerman, Pres.
Judge. 1CC to Atty.



Jate: 3/9/2010 Clearfield County Court of Common Pleas User: BHUDSON
lime: 02:22 PM ROA Report
Page 2 of 3 Case: 2005-00582-CD

Current Judge: Fredric Joseph Ammerman
Gary L. Berkley vs. Harry J. Shive, et al

Civil Other
Jate Judge

11/25/2008 Certificate of Service, filed. This November 25, 2008 a copy of the Fredric Joseph Ammerman
foregoing Answer to Request for Production of Documents upon Mr. Brett
M. Woodburn Esq. by United States Postal Service Express Mail, filed by s/
F. Cortez Bell Hll Esq. 2CC Atty Bell

Certificate of Service, filed. This November 25, 2008 a copy of the Fredric Joseph Ammerman
foregoing Answer to Interrogatories upon Mr. Brett M. Woodburn Esq by
United State Postal Service Express Mail, filed by s/ F. Cortez Bell Ill Esq.

2CC Atty Bell

3/20/2009 Certificate of Readiness for Non-Jury Trial, filed by s/ Brett M. Woodburn, ~ Fredric Joseph Ammerman
Esquire. 2CC Atty. Woodburn

3/23/2009 Order, this 23rd day of March, 2009, a pre-trial conference shall be held Fredric Joseph Ammerman

April 24, 2009 at 1:30 p.m. in Judges Chambers. By The Court, /s/ Fredric
J. Ammerman, Pres. Judge. Cc to Attys: Woodburn & Bell w/form

1/16/2009 Motion For Continuance, filed by s/ Gary L. Berkley, Plaintiff. 2CC Atty. Fredric Joseph Ammerman

¥17/2009 Order, this 16th day of April, 2009, upon consideration of the within Motion Fredric Joseph Ammerman
of Plaintiff, Gary L. Berkley, it is Ordered that the matter is continued until
the 22nd day of July, 2009, at 1:30 p.m. in Judges Chambers. By the
Court, /s/ Fredric J. Ammerman, Pres. Judge. 2CC Atty. Wood

1/20/2009 Motion For Continuance, filed by s/ Brett M. Woodburn, Esquire. 2CC Atty. Fredric Joseph Ammerman
Woodburn
/21/2009 Order of Court, AND NOW, this 21st day of April 2009, upon consideration Fredric Joseph Ammerman

of the within Motion to Plaintiff, it is hereby Ordered that the
above-referenced matter is continued until Wednesday the 22nd day of July
2009 at 1:30 pm in Courtroom No. 1. BY THE COURT: /s/ Fredric J.
Ammerman, P. Judge. 2CC Atty.

'/23/2009 Order, this 23rd day of July, 2009, a Civil Bench Trial is scheduled forthe  Fredric Joseph Ammerman
29th day of Oct., 2009 at 9:00 a.m. in Courtroom 1. By the Court, /s/
Fredric J. Ammerman, Pres. Judge. 2CC Attys: Woodburn, Bell

0/28/2009 Answer to New Matter to Counterclaim, filed by s/ F. Cortez Beli Ill Esq. Fredric Joseph Ammerman
4CC Atty Bell.

1/2/2009 Order, AND NOW, this 29th day of October, 2009, following the completion Fredric Joseph Ammerman
of the taking of testimony in civil nonjury trial, Order that counsel have no
more than 30 days from this date to submit appropriate brief to the Count.
BY THE COURT: /s/Fredric J. Ammerman, P.J. Two CC Attorney
Woodburn Five CC Attorney Bell

1/30/2009 Transcript of Proceedings, filed. Testimony of Gary L. Thorp, held Oct. 29, Fredric Joseph Ammerman
2009 before Fredric J. Ammerman, Pres. Judge.

2/21/2009 Opinion and Order, NOW, this 21st day of Dec., 2009, consistent with the ~ Fredric Joseph Ammerman
Court's Opinion, it is Ordered:
1. The boundry line between the properties belonging to the parties is
determined to be the boundary set by Gary
L. Thorp, PLS, in his survey dated April 5, 2004 (revised July 30, 2004).
2. The Defendants' Counterclaim is DISMISSED.
By The Court, /s/ Fredric J. Ammerman, Pres. Judge. 1CC Attys;
Woodburn, Bell
1CC D. Mikesell, Law Library (without memoa)

2/31/2009 Post-Trial Motion, RE: (Facts) filed by Atty. Woodburn 2 Cert. to Atty. Fredric Joseph Ammerman

Post-Trial Motion, RE: Undisputed Facts) filed by Atty. Woodburn 2 Cert.  Fredric Joseph Ammerman
to Atty.



Jate: 3/9/2010 Clearfield County Court of Common Pleas User: BHUDSON
lime: 02:22 PM ROA Report
’age 3 of 3 Case: 2005-00582-CD

Current Judge: Fredric Joseph Ammerman
Gary L. Berkley vs. Harry J. Shive, et al

Civil Other
Jate Judge

[/5/2010 Order, this 4th day of Jan., 2010, the Plaintiff's Post-Trial Motion filed Dec. Fredric Joseph Ammerman
31, 2009 and the Post-Trial Motion in the form of a Motion to Exclude or
Strike Testimony, also filed Dec. 31, 2009 are hereby Dismissed. by The
Court, /s/ Fredric J. Ammerman, Pres. Judge. 1CC Attys: Woodburn, Bell

1/20/2010 Filing: Appeal to High Court Paid by: Caldwell & Kearns Receipt number: Fredric Joseph Ammerman
1933070 Dated: 1/21/2010 Amount: $50.00 (Check) For: Berkley, Gary L.
(plaintiff) Cert. to Superior Court with $73.50 Check and cert. to Atty.

Request for Transcript, filed by Atty. Woodburn 1 Cert. to Atty. Fredric Joseph Ammerman
Proof of Service of Notice of Appeal, filed by Atty. Woodburn 1 Cert. to Fredric Joseph Ammerman
Atty.

Served copy of Notice of Appeal, Request for Transcript and Proof of
Service upon Atty. Bell, Judge Ammerman, T. Snyder and District C/A/

112172010 Order, this 21st day of Jan., 2010, the Court having been notified of Appeal Fredric Joseph Ammerman
to the Superior Court of PA, it is Ordered that Appellant file a concise
statement of the matters complained of on said Appeal no later than 21
days herefrom. By The Court, /s/ Fredric J. Ammerman, pres. Judge. 1CC
Attys; Woodburn, F. Bell

11/2010 Appeal Docket Sheet from Superior Court, filed. Fredric Joseph Ammerman
Docket Number 160 WDA 2010

/10/2010 Plaintiff Appellant's Concise Statement of Matters Complained of on Fredric Joseph Ammerman
Appeal, filed by s/ Brett M. Woodburn Esq. 2CC Atty Woodburn.

2/24/2010 Transcript of Proceedings, Civil Non-Jury Trial, held before Honorable Fredric Joseph Ammerman

President Judge Fredric J. Ammerman, October 29, 2009, filed.

§ DRnBEhs CRoFiy B T 6B QT
arwt anested copy of the priginal
stetement filed in this case.

MAR 09 2010
(g;l.ﬁs.—fﬁ-—

Prothonotary/
Clerk of Courts

Attest,




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

No. 05-582-CD

Gary L. Berkley
Vs.
Harry J. Shive and Dorothy L, Shive,
Daniel A. Shive and Colleen J. Shive,
Patrick L. Shive and Jo Ellen Shive

ITEM DATE OF NAME OF NO. OF
NO. FILING DOCUMENT PAGES
01 04/22/05 Quiet Title Complaint 08
02 05/04/05 Praecipe to Attach Exhibits, “A,” “B,” “C,” and “D” to Complaint 14
03 06/16/05 Preliminary Objections to Plaintiff’s Complaint 07
04 06/16/05 Praecipe for Entry of Appearance 03
05 06/20/05 Affidavit Pursuant to Pennsylvania Rule of Civil Procedure 1066 30
06 06/22/05 Praecipe to Withdraw Affidavit 03
07 06/22/05 Order, Re: filing of an answer 01
08 07/14/05 Order, Re: Argument scheduled 02
09 07/18/05 Certificate of Service 02
10 07/28/05 Amended Complaint upon an Action to Quiet Title 31
11 09/02/05 Praecipe to Substitute Verification 03
12 10/10/05 Acceptance of Service 03
13 11/09/05 Answer, New Matter, and Counterclaim 31
14 02/08/06 Reply to New Matter and Counterclaim 10
15 07/27/06 Plaintiff’s Motion to Compel Discovery with Order filed July 31, 2006 04
16 10/27/08 Plaintiff’s Motion to Compe! Discovery 03
17 10/29/08 Order, Re: Plaintiff’s Motion to Compel Answers to Discovery is Granted 02
18 11/25/08 Certificate of Service 02
19 11/25/08 Certificate of Service 02
20 03/20/09 Certificate of Readiness for Non-Jury Trial 07
21 03/23/09 Order, Re: Pre-trial conference scheduled 02
22 04/16/09 Motion for Continuance with Order filed April 17, 2009, continuing matter 05
23 04/20/09 Motion for Continuance 05
24 04/21/09 Order, Re: matter continued 01
25 07/23/09 Order, Re: Civil Bench Trial scheduled 01
26 10/28/09 Answer to New Matter to Counterclaim 07
27 11/02/09 Order, Re: briefs to be submitted 01
28 11/30/09 Transcript of Proceedings, Testimony of Gary L. Thorp, held October 29, 2009, before Separate

Honorable President Judge Fredric J. Ammerman Cover
29 12/21/09 Opinion and Order 15
30 12/31/09 Post-Trial Motion, Re: Facts 06
31 12/31/09 Post-Trial Motion, Re: Undisputed Facts 14
32 01/05/10 Order, Re: Post-Trial Motions Dismissed 01
33 01/20/10 [ Notice of Appeal to High Court 06
34 01/20/10 Request for Transcript 01
35 01/20/10 Proof of Service of Notice of Appeal 02
36 01/21/10 Order, Re: Concise statement to be filed 01
37 02/01/10 Appeal Docket Sheet, 160 WDA 2010 04
38 02/10/10 Plaintiff Appellant’s Concise Statement of Matters Complained of on Appeal 04
39 02/24/10 Transcript of Proceedings, Civil Non-Jury Trial, held before Honorable President Judge Separate

Fredric J. Ammerman, October 29, 2009

Cover




ITEM

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DATE OF

No. 05-582-CD

Gary L, Berkley
Vs.
Harry J. Shive and Dorothy L. Shive,
Daniel A. Shive and Colleen J. Shive,
Patrick L. Shive and Jo Ellen Shive

NAME OF NO. OF

NO. FILING DOCUMENT PAGES
0l 04/22/05 Quiet Title Complaint 08
02 05/04/05 Praecipe to Attach Exhibits, “A,” “B,” “C," and “D” to Complaint 14
03 06/16/05 Preliminary Objections to Plaintiff’s Complaint 07
04 06/16/05 Praecipe for Entry of Appearance 03
05 06/20/05 Affidavit Pursuant to Pennsylvania Rule of Civil Procedure 1066 30
06 06/22/05 Praecipe to Withdraw Affidavit 03
07 06/22/05 Order, Re: filing of an answer 01
08 07/14/05 Order, Re: Argument scheduled 02
09 07/18/05 Certificate of Service 02
10 07/28/05 Amended Complaint upon an Action to Quiet Title 31
11 09/02/05 Praecipe to Substitute Verification 03
12 10/10/05 Acceptance of Service 03
13 11/09/05 Answer, New Matter, and Counterclaim 31
14 02/08/06 Reply to New Matter and Counterclaim 10
15 07/27/06 Plaintiff’s Motion to Compel Discovery with Order filed July 31, 2006 04
16 10/27/08 Plaintiff’s Motion to Compel Discovery 03
17 10/29/08 Order, Re: Plaintiff’s Motion to Compel Answers to Discovery is Granted 02
18 11/25/08 Certificate of Service 02
19 11/25/08 Certificate of Service 02
20 03/20/09 Certificate of Readiness for Non-Jury Trial 07
21 03/23/09 Order, Re: Pre-trial conference scheduled 02
22 04/16/09 Motion for Continuance with Order filed April 17, 2009, continuing matter 05
23 04/20/09 Motion for Continuance 05
24 04/21/09 Order, Re: matter continued 01
25 07/23/09 Order, Re: Civil Bench Trial scheduled 0l
26 10/28/09 Answer to New Matter to Counterclaim 07
- 27 11/02/09 | Order, Re: briefs to be submitted 01

28 11/30/09 Transcript of Proceedings, Testimony of Gary L. Thorp, held October 29, 2009, before Separate

Honorable President Judge Fredric J. Ammerman Cover
29 12/21/09 Opinion and Order 15
30 12/31/09 Post-Trial Motion, Re; Facts 06
31 12/31/09 Post-Trial Motion, Re: Undisputed Facts 14
32 01/05/10 Order, Re: Post-Trial Motions Dismissed 0l
33 01/20/10 Notice of Appeal to High Court 06
34 01/20/10 Request for Transcript 0l
35 01/20/10 Proof of Service of Notice of Appeal 02
36 01/21/10 Order, Re: Concise statement to be filed 01
37 02/01/10 Appeal Docket Sheet, 160 WDA 2010 04
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Dene: 2/812010 Clearfield County Court of Common Pleas User: BHUDSON

Time: 10:43 AM ROA Report
Page 1 of 3 Case: 2005-00582-CD

Current Judge: Fredric Joseph Ammerman
Gary L. Berkley vs. Harry J. Shive, et al

Civil Other

Date Judge

4/22/2005 New Case Filed. No Judge
Filing: Quiet Title Action Paid by: Caldwell & Kearns Receipt number: No Judge
1899916 Dated: 04/22/2005 Amount: $95.00 (Check) 3 Cert. to Atty.

5/4/2005 Praecipe to Attach Exhibits "A", "B", "C" and "D" To Complaint. filed by s/ No Judge
Brett M. Woodburn, Esquire. No CC

6/16/2005 @ Preliminary Objections to Plaintiff's Complaint, filed by s/ F. Cortez Bell, 1ll, No Judge
Esquire. 5CC to Atty

Praecipe For Entry of Appearance, filed on behalf of Defendants Harry J.  No Judge
Shive and Dorothy L. Shive, by s/ F. Cortez Bell, Ill, Esquire. 1CC to Atty

6/20/2005 Affidavit Pursuant To Pennsylvania Rule of Civil Rule Procedure 1066, filed No Judge
9 by s/ Brett M. Woodburn, Esquire. 2CC atty Woodburn

6/22/2005 @ Praecipe To Withdraw Affidavit, filed by s/ Brett M. Woodburn, Esquire. Fredric Joseph Ammerman
2CC Atty

Order, this 21st day of June, 2005, it is ordered as follows: (see original).  Fredric Joseph Ammerman
@ Is/ Fredric J. Ammerman, Pres. Judge. 2CC atty. Woodburn

7/14/2005 Order, filed. 2 cert. to Atty. Bell w/memo Fredric Joseph Ammerman
NOW, this 13th day of July, 2005. Re: Argument has been scheduled for
the 12th day of August.

7/18/2005 Certificate of Service, July 18, 2005, Copy of Scheduling Order dated July  Fredric Joseph Ammerman
@ 13, 2005 served upon Brett M. Woodburn, Esq. Filed By F. Cortez Bell, 11,

Esq. No CC.
7/28/2005 Amended Complaint Upon an Action To Quiet Title, Filed by s/ Brett M. Fredric Joseph Ammerman
‘Woodburn, Esquire. No CC
9/2/2005 Praecipe To Substitute Verification, filed by s/ Brett M. Woodburn, Esquire. Fredric Joseph Ammerman
No CC

10/10/2005 Acceptance of Service, filed. |, F. Cortez Bell lll, Esquire, do hereby accept Fredric Joseph Ammerman
service of and acknowledge receipt of a filed copy of the Amended
Complaint in the above captioned case on behalf of each of the Defendants
set forth inthe caption above, filed by s/ F. Cortez Bell lll Esq. 3CC atty
Bell

11/9/2005 @Answer, New Matter and Counterclaim, filed by s/ F. Cortez Bell Esq. 2CC Fredric Joseph Ammerman
Atty Bell.

2/8/2006 @Reply to New (u(%tter and Counterclaim, filed by s/ Brett M. Woodburn Esq. Fredric Joseph Ammerman
No CC.

7/27/2006 @Zﬂlaintiff‘s Motion to Compel Discovery, filed by s/ Brett M. Woodburn Esq.  Fredric Joseph Ammerman
CC Atty.

7/31/2006 Order, NOW, this 28th day of July, 2006, upon consideration of Plaintiffs  Fredric Joseph Ammerman
LMotion to Compel Answers to Discovery, said Motion is Granted, Defs. are
ordered to answer the Plaintiff's First Set of Interrogatories and First
Request for Production of Documents in full, within 30 days of the date of
this Order, or suffer sanctions. By The Court, /s/ Fredric J. Ammerman,
Pres. Judge. 2CC Atty. Woodbumn

10/27/2008 laintiff's Motion to Compel Discovery, filed by s/ Karen W. Miller, Esquire. Fredric Joseph Ammerman
YWACC Atty. Miller

10/29/2008 Order, this 28th day of Oct., 2008, plaintiff's Motion to Compel Answersto  Fredric Joseph Ammerman
iscovery is GRANTED. By The Court, /s/ Fredric J. Ammerman, Pres.
udge. 1CC to Atty.

3/
/0

g3



A
Dige: 2/4/2010 Clearfield County Court of Common Pleas User: BHUDSON
Time: 10:43 AM ROA Report
Page 2 of 3 Case: 2005-00582-CD

Current Judge: Fredric Joseph Ammerman
Gary L. Berkley vs. Harry J. Shive, et al

Civil Other
Date Judge
11/25/2008 Certificate of Service, filed. This November 25, 2008 a copy of the Fredric Joseph Ammerman 2
@oregoing Answer to Request for Production of Documents upon Mr. Brett
A M. Woodburn Esq. by United States Postal Service Express Mall, filed by s/

F. Cortez Bell Il Esq. 2CC Atty Bell

Certificate of Service, filed. This November 25, 2008 a copy of the Fredric Joseph Ammerman 3
foregoing Answer to Interrogatories upon Mr. Brett M. Woodburn Esqg by

United State Postal Service Express Mail, filed by s/ F. Cortez Bell lIt Esq.

2CC Atty Beli

3/20/2009 Certificate of Readiness for Non-Jury Trial, filed by s/ Brett M. Woodburn,  Fredric Joseph Ammerman 7
Esquire. 2CC Atty. Woodburn

3/23/2009 Order, this 23rd day of March, 2009, a pre-trial conference shall be held Fredric Joseph Ammerman A
Aprll 24 2009 at 1:30 p.m. in Judges Chambers. By The Court, /s/ Fredric
gmmerman Pres. Judge. Cc to Attys: Woodburn & Bell w/form

4/16/2009 Motion For Continuance, filed by s/ Gary L. Berkley, Plaintiff. 2CC Atty. Fredric Joseph Ammerman 4

4/17/2009 Order, this 16th day of April, 2009, upon consideration of the within Motion Fredric Joseph Ammerman /
of Plaintiff, Gary L. Berkley, it is Ordered that the matter is continued until
e 22nd day of July, 2009, at 1:30 p.m. in Judges Chambers. By the
Court, /s/ Fredric J. Ammerman, Pres. Judge. 2CC Atty. Wood

4/20/2009 @ otion For Continuance, filed by s/ Brett M. Woodburn, Esquire. 2CC Atty. Fredric Joseph Ammerman &
Woodburn

4/21/2008 Order of Court, AND NOW, this 21st day of April 2009, upon consideration Fredric Joseph Ammerman /
of the within Motion to Plaintiff, it is hereby Ordered that the
@above-referenced matter is continued until Wednesday the 22nd day of July
2009 at 1:30 pm in Courtroom No. 1. BY THE COURT: /s/ Fredric J.
Ammerman, P. Judge. 2CC Atty.

7/23/2009 Order, this 23rd day of July, 2009, a Civil Bench Trial is scheduled for the  Fredric Joseph Ammerman /
@thh day of Oct., 2009 at 9:00 a.m. in Courtroom 1. By the Court, /s/
Fredric J. Ammerman, Pres. Judge. 2CC Attys: Woodburn, Bell

10/28/2009@An3wer to New Matter to Counterclaim, filed by s/ F. Cortez Bell lIl Esq. Fredric Joseph Ammerman 7
4CC Atty Bell.

11/2/2009 Order, AND NOW, this 29th day of October, 2009, following the completion Fredric Joseph Ammerman )
of the taking of testimony in civil nonjury trial, Order that counsel have no
@ more than 30 days from this date to submit appropriate brief to the Court.
BY THE COURT: /s/Fredric J. Ammerman, P.J. Two CC Attorney
Woodburn Five CC Attorney Bell

11/30/2009 @ranscript of Proceedings, filed. Testimony of Gary L. Thorp, held Oct. 29, Fredric Joseph Ammerman
2009 before Fredric J. Ammerman, Pres. Judge.

12/21/2009 Opinion and Order, NOW, this 21st day of Dec., 2009, consistent with the  Fredric Joseph Ammerman /5

Court's Opinion, it is Ordered:
1A The boundry line between the properties belonging to the parties is
determined to be the boundary set by Gary
L. Thorp, PLS, in his survey dated April 5, 2004 (revised July 30, 2004).
2. The Defendants' Counterclaim is DISMISSED.
By The Court, /s/ Fredric J. Ammerman, Pres. Judge. 1CC Attys;
Woodburn, Bell
1CC D. Mikesell; Law Library (without memo)

12/31/2009 )Post -Trial Motion, RE: (Facts) filed by Atty. Woodburn 2 Cert. to Atty. Fredric Joseph Ammermanu@ﬁé
OPOost -Trial Motion, RE: Undisputed Facts) filed by Atty. Woodburn 2 Cert.  Fredric Joseph Ammerman é

?7\ Atty. \q
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1/5/2010 Order, this 4th day of Jan., 2010, the Plaintiff's Post-Trial Motion filed Dec. Fredric Joseph Ammerman
‘ 31, 2009 and the Post- Tnal Motion in the form of a Motion to Exclude or

Strike Testimony, also filed Dec. 31, 2009 are hereby Dismissed. by The
Court, /s/ Fredric J. Ammerman, Pres. Judge. 1CC Attys: Woodburn, Bell

Filing: Appeal to High Court Paid by: Caldwell & Kearns Receipt number: Fredric Joseph Ammerman
1933070 Dated: 1/21/2010 Amount: $50.00 (Check) For: Berkley, Gary L.
plamtlff ) Cert. to Superior Court with $73.50 Check and cert. to Atty.

Request for Transcript, filed by Atty. Woodburn 1 Cert. to Atty. Fredric Joseph Ammerman

@Zroof of Service of Notice of Appeal, filed by Atty. Woodburn 1 Cert. to Fredric Joseph Ammerman
tty
S

erved copy of Notice of Appeal, Request for Transcript and Proof of
Service upon Atty. Bell, Judge Ammerman, T. Snyder and District C/A/

1/21/2010 Order, this 21st day of Jan., 2010, the Court having been nctified of Appeal Fredric Joseph Ammerman
@to the Superior Court of PA, it is Ordered that Appellant file a concise

1/20/2010

statement of the matters complained of on said Appeal no later than 21
days herefrom. By The Court, /s/ Fredric J. Ammerman, pres. Judge. 1CC
Attys; Woodburn, F. Bell

2/1/2010 Appeal Docket Sheet from Superior Court, filed. Fredric Joseph Ammerman
’ Docket Number 160 WDA 2010

—~—
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NON-PRECEDENTIAL DECISION - SEE SUPERIOR COURT I1.0.P. 65.37

GARY L. BERKLEY, : IN THE SUPERIOR COURT OF
: PENNSYLVANIA
Appellant :
V. : - .,@
: R
HARRY J. SHIVE AND DOROTHY L. : it
SHIVE, HUSBAND AND WIFE, DANIEL A. : 4 JUN 2w ot
SHIVE AND COLLEEN J. SHIVE, : W “AYs:ale'“""
HUSBAND AND WIFE, PATRICK L. SHIVE m&ne{?f;}cwmmm
AND JO ELLEN SHIVE, HUSBAND AND
WIFE,
Appellees’ X No. 160 WDA 2010

Appeal from the Order of December 21, 2009, in the Court
of Common Pleas of Clearfield County, Civil Division, at No.
2005-582-CD.
BEFORE: FORD ELLIOTT, P.]., BOWES, and FREEDBERG, J1J.
MEMORANDUM: FILED: MARCH 1, 2011
In this action to quiet title, Gary L. Berkley appeals from the

December 21, 2009 order entered following a non-jury trial. The trial court
was asked to determine the parties’ respective interests in a strip of land
that formed the common boundary between two properties in Clearfield
County, Pennsylvania. In the December 21, 2009 order, the trial court
awarded the disputed land to Harry 1. Shive and Dorothy L. Shive, husband
and wife; Daniel A. Shive and Colleen J]. Shive, husband and wife; and

Patrick L. Shive and Jo Ellen Shive, husband and wife (“"Appellees”) and

dismissed their counterclaim for a declaratory judgment. We affirm.
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At the outset, we observe that judgment was never entered in this
matter. Instead, Appellant purports to appeal from the trial court’s
December 21, 2009 order disposing of his complaint to quiet title and
dismissing Appellees’ counterclaim for declaratory judgment. “Generally, an
appeal will only be permitted from a final order unless otherwise permitted
by statute or rule of court.” Mackall v. Fleegle, 801 A.2d 577 (Pa.Super.
2002) (quoting Johnston the Florist, Inc. v. TEDCO Construction Corp.,
657 A.2d 511, 514 (1995)). However, in Mackall, Supra, we overlooked a
similar procedural defect arising in an action to quiet title, and in the interest
of judicial economy, we declined to quash the appeal. See also McCormick
v. Northeastern Bank of Pennsylvania, 561 A.2d 328, 330 n.1 (Pa.
1989) (“in the interests of judicial economy, we shall ‘regard as done that
which ought to have been done’). Thus, mindful of our authoritative case
law and the fact that the December 21, 2009 order also disposed of
Appellees’ counterclaim for declaratory judgment,’ we address the instant
appeal. See 42 Pa.C.S. § 7532 (declaratory judgment has force and effect
of final judgment).

The following facts are relevant. On October 19, 1989, Harry Shive
purchased a tract of property in Clearfield County and subsequently

conveyed it to himself and his two sons, Daniel and Patrick. After

1" We recognize that Appellees did not appeal the dismissal of their

counterclaim for declaratory judgment.

-2 -
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purchasing the property, Mr. Shive hired Nicolas Shirokey to survey the land
and to define its boundaries. A private dirt roadway parallels the southern
boundary of the Shive Property and a portion of the northern border of
property Appellant purchased at an estate auction on September 16, 2003.
Appellant hired GeoTech Engineering, Inc. ("GeoTech”) to survey his newly-
acquiréd property and other adjoining property that he owns. Based on the
GeoTech survey, which relied upon aspects of the Shirokey survey, Appellant
asserted ownership of the portion of the boundary that is in dispute.

Prior to Appellant’s purchase, Appellees used the private roadway
openly to access portions of their property and land owned by the
Pennsylvania Game Commission that adjoined their eastern border.
However, soon after purchasing the neighboring property, Appellant erected
a cement barrier across the road at the point that he believed the road
overlapped the northern boundary of his property. Appellees easily
circumvented the barrier and continued to use the roadway to access their
property and presumably the game lands. Eventually, on February 11,
2005, Appellees provided notification to Appellant that the concrete barrier
was on their property, and if Appellant did not remove it, they would. A few
months later, Appellees removed the barrier.

On April 22, 2005, Appellant filed a complaint to quiet title and later

filed an amended complaint in response to Appellees’ preliminary objections.
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On November 9, 2005, Appellees filed an answer and new matter asserting
their counterclaim for equitable relief. The trial court presided over a two-
day non-jury trial and it entered the above-referenced order on
December 21, 2009. Appellant filed post-trial motions on the same day,
which the trial court summarily dismissed on January 5, 2010. This timely
appeal followed.

Appellant complied with the trial court’s order directing him to file a
concise statement of errors complained of on appeal pursuant to Pa.R.A.P.
1925(b), wherein he leveled thirteen allegations of trial court error. On
appeal, Appellant whittled his thirteen issues down to the five following
questions that he presents for our review:

1. Is a survey that was prepared by a professionally licensed

surveyor competent and valuable evidence to be considered in

determining the location of a boundary line, particularly when
there is not evidence that the deed was ambiguous or the survey

was not properly performed?

2. May the lower court rely on the expert methodology for

resolving boundary disputes when neither expert testified about

that methodology?

3. Was the location of the most senior parcel that was

conveyed from the parent tract identified by Plaintiff's expert

within a reasonable degree of professional certainty?

4, Do the three deeds contain language sufficient to allow the

lower Court to conclude that the grantor intended to convey all

of the lands contained within the parent tract of land to the three
grantees?
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5. Is expert testimony that is based on the established
standard of practice more credible than expert testimony that
deviates from the established standard of practice?
Appellants brief at 4.
Our Supreme Court explained the relevant standard of review as
follows:
In reviewing an action to quiet title, “an appellate court's
review is limited to determining whether the findings of fact are
supported by competent evidence, whether an error of law has
been committed, and whether there has been a manifest abuse
of discretion.” Vernon Twp. Volunteer Fire Dep't, Inc. v.
Connor, 579 Pa. 364, 855 A.2d 873, 879 (2004).
Regions Mortg., Inc. v. Muthler, 889 A.2d 39, 41 (Pa. 2005). We will not
disturb the trial court’s determination absent legal error or a “capricious
disregard of the evidence.” Birdsboro Municipal Authority v. Reading
Co. and Wilmington & Northern Railroad, 758 A.2d 222, 225 (Pa.Super.
2000) (quoting Moore v. Duran, 687 A.2d 822, 827 (Pa.Super. 1996),
appeal denied, 700 A.2d 442 (Pa. 1997)).

The burden of proof in an action to quiet title is on the plaintiff. Cox's
Inc. v. Snodgrass, 92 A.2d 540, 541-42 (Pa. 1952). In order to prevail,
the plaintiff must recover solely on the strength of his title and not upon the
weakness of the defendant’s title. Albert v. Lehigh Coal & Navigation
Co., 246 A.2d 840 (Pa. 1968); Cox, supra at 541-542.

A brief history of the pertinent land conveyances is warranted.

Reverend William Beates was the last common owner of both Appellant’s and
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Appellees’ property. Reverend Beates subsequently subdivided the property
into four parcels. On January 22, 1855, Reverend Beates conveyed a tract
of land to Christian Hartle. Approximately one year later, January 21, 1856,
Reverend Beates separately conveyed one tract each to Michael Miller and
John Miller.? As the law does not permit simultaneous conveyances from a
| parent tract of property, the Michael Miller tract is senior to the John Miller
tract because the Michael Miller deed was recorded first. The chain of title
for Appellees’ property stems from the Michael Miller tract. The portion of
Appellant’s property underlying this dispute was carved from the John Miller
tract.

During the non-jury hearing, Appellant presented expert testimony
from Curtis Franklin McKnight, a licensed land surveyor, who has been
employed by GeoTech since September 2004. Appellees presented
countervailing testimony from Gary L. Thorp, a licensed surveyor and
partner in Curry and Associates. After digesting the testimony and weighing
the parties’ evidence, the trial court accepted Mr. Thorp’s expert testimony
and discounted Mr. McKnight's opinion. Specifically, the trial court found,
“[Mr.] Thorp][’s testimony] to be more credible and more accurate than that

of Mr. McKnight.” Trial Court Opinion, 12/21/09, at 6. The court was

2 Reverend Beates retained the fourth parcel. His heirs conveyed that tract
to John Beates in 1876, and the Pennsylvania Game Commission currently
owns it. That area is not involved in this dispute.

-6-
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troubled by Mr. McKnight’s reliance upon the Shirokey survey because
Mr. Shirokey apparently set the artificial monuments that outlined the
disputed boundary. Id. at 7. It also noted that during Mr. Shirokey’s
deposition, it was revealed that Mr. Shirokey was testifying from a survey
report that was prepared by Mr. McKnight’s firm rather than his own
knowledge and research. Id.; N.T., 10/12/09, at 33-35.

After a thorough review of the parties’ briefs, pertinent law, and
certified record, we conclude that the trial court did ‘not commit an error of
law or a capricious disregard of the evidence in resolving the boundary
dispute. Accordingly, we will not disturb the court’s determination. See
Birdsboro Municipal Authority, supra. The Honorable Fredric J.
Ammerman’s well-reasoned opinion and order entered on December 21,
2009, cogently and accurately disposed of all of Appellant’s issues, including
why it believed that Mr. Shirokey’s survey was of little use in resolving the
dispute. Therefore, we affirm on the basis of that opinion and order.

Order affirmed.

Judgment Entered:

Elrnni® Undin o

Deputy Prothonotary




