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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY

PENNSYLVANIA
COMMONWEALTH FINANCIAL SYSTEMS, No. 05~ 875CD
INC., assignee of UNIFUND CCR PARNTERS, IN CIVIL ACTION
assignee of CITIBANK
Plaintiff(s)
_vs_
RICHARD MALES
Defendant(s)
COMPLAINT
CODE-
FILED ON BEHALF OF
PLAINTIFF
COUNSEL OF RECORD
FOR THIS PARTY:

James R. Apple, Esq.

PA L.D. No. 37942 '
Charles F. Bennett, Esq.

PA L.D. No. 30541

Joel E. Hausman, Esq.

PA L.D. No. 42096

APPLE AND APPLE, P.C.
Firm No. 719

4650 Baum Boulevard
Pittsburgh, PA 15213
Telephone: 412-682-1466
Fax: 412-682-3138

it Adty 0.
AN William A. Shaw &§5.00

Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY -
PENNSYLVANIA-

COMMONWEALTH FINANCIAL SYSTEMS, NO.
INC., assignee of UNIFUND CCR PARNTERS, IN CIVIL ACTION
assignee of CITIBANK
Plaintiff(s)
_vs_

RICHARD MALES

Defendant(s)
NOTICE TO DEFEND

YOU HAVE BEEN SUED IN COURT. If you wish to defend against the claims
set forth in the following pages, you must take action within twenty (20) ’days after
this Complaint and Notice are served, by entering a written appearance personally or
by attorney and filing in writing with the Court your defenses or objections to the
claims set forth against you. You are warned that if you fail to do so, the case may
proceed without you and a judgment may be entered against you by the Court without
further notice, for any money claimed in the Complaint or for any other claim or
relief requested by the Plaintiff. You may lose money or property or other rights
important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF
YOU DO NOT HAVE A LAWYER, GO TO OR TELEPHONE THE OFFICE
SET FORTH BELOW. THIS OFFICE CAN PROVIDE YOU WITH
INFORMATION ABOUT HIRING A LAWYER.

IF YOU CANNOT AFFORD TO HIRE A LAWYER, THIS OFFICE MAY
BE ABLE TO PROVIDE YOU WITH INFORMATION ABOUT AGENCIES
THAT MAY OFFER LEGAL SERVICES TO ELIGIBLE PERSONS AT A
REDUCED FEE OR NO FEE.

Keystone Legal Services
211 1/2 East Locust Street
Clearfield, PA 16830
814-765-9646



COMPLAINT

. Plaintiff is a corporation having offices at 120 North Keyser Avenue, Scranton,
PA 18504, and as the assignee of Unifund CCR Partners, assignee of Citibank,
stands in its assignor’s stead, and all are hereinafter referred to interchangeably as
“Plaintift”.

. Defendant is an individual whose address is 1433 Treasure Lake, Du Bois,

Clearfield County, Pennsylvania 15801.

. At a specific instance and request of the Defendant, the Defendant applied for and
was granted a credit card by Plaintiff at the terms and conditions agreed upon by
the parties, as is more specifically shown by the Agreement, a true and correct

copy of which is attached hereto, marked Exhibit “A™ and made a part hereof.

. The Plaintiff avers that the agreement between the parties was based upon a
written agreement which the Defendant accepted by using credit card to make

purchases and/or cash advances.

. Thereafter, in breach of obligations under the Agreement, the Defendant failed to

make payments as they became due.



. Plaintiff avers that the terms of the Agreement provide for acceleration of the

entire balance due and owing upon Defendant’s breach of the Agreement.

. Plaintiff avers that the balance due amounts to $21,047.48, as is more specifically
shown by Plaintiff’s Statement of Account, a true and correct copy of which is

attached hereto, marked Exhibit “B” and made a part hereof.

. Plaintiff avers that the interest has accrued at the rate of 19.80% per annum on the

balance due from January 26, 2005.

. Per the term of the agreement, the Defendant has agreed to pay to the Plaintiff as
liquidated damages, the costs of collection, including all reasonable attorneys’
fees incurred in the collection of monies owing, which Plaintiff avers will amount

to 25% of the balance due.

10. Although repeatedly requested to do so by Plaintiff, Defendant has willfully failed

and refused to pay the amount due to Plaintiff or any part thereof.

WHEREFORE, Plaintiff demands Judgment against Defendant in the amount of
$21,047.48, with appropriate additional interest from January 26, 2005, plus attorneys

fees and costs.

APPLE AND APPLE, P.C.

By:

v
Attorneys for Plaintiff(s)
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AFFIDAVIT

I, Patricia Cobb, Esquire, of Commonwealth Financial Systems, Inc.,
Plaintiff herein, verify that the statements of fact contained in the foregoing
Complaint are true and correct. I understand that false statements herein are

made subject to the penalties of 18 Pa. C.S. §4904, relating to unsworn.

falsification to authorities.

/ofo? Jdo ki A GH

Date: / PATRICIA COBB

Executive Vice President
120 North Keyser Avenue

Scranton, PA 18504

Apple & Apple File No, / 03 334 CFSIFileNo. / 73566

Fledod Slakls
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

COMMONWEALTH FINANCIAL SYSTEMS,
INC., assignee of UNIFUND CCR PARTNERS,

assignee of CITIBANK,
Plaintiff

VS.

RICHARD MALES,
Defendant

: No. 05-875C.D.

. IN CIVIL ACTION
: Type of Pleading: ANSWER, NEW
: Filed on Behalf of: RICHARD MALES,

: Counsel of Record for this Party:

- TONI M. CHERRY, ESQ.
: Supreme Court No.: 30205

: GLEASON, CHERRY AND
: Attorneys at Law

: P. 0. Box 505

: One North Franklin Street

: DuBois, PA 15801

: (814) 371-5800

MATTER AND COUNTERCLAIM

Defendant

CHERRY, L.L.P.

FILED#,

%10136‘

G 162005 ]z
-
odrts

William A, Shaw

¥
Prothonotary/Clerk of W 6




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

COMMONWEALTH FINANCIAL SYSTEMS,
INC., assignee of UNIFUND CCR PARTNERS,

assignee of CITIBANK, :
Plaintiff : No. 05-875C.D.
V8. : IN CIVIL ACTION
RICHARD MALES,
Defendant
NOTICE TO PLEAD
To The Within Plaintiff;

YOU ARE HEREBY NOTIFIED TO
PLEAD TO THE WITHIN NEW
MATTER AND COUNTERCLAIM
WITHIN TWENTY (20) DAYS FROM
THE DATE OF SERVICE HEREOF.

GLEASON, CHERRY

ttorney’s Tor Defendant




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

COMMONWEALTH FINANCIAL SYSTEMS,
INC., assignee of UNIFUND CCR PARTNERS,

assignee of CITIBANK, :
Plaintiff : No. 05 - 875 C.D.
VS. : IN CIVIL ACTION
RICHARD MALES,
Defendant
ANSWER

AND NOW, comes the Defendant, RICHARD MALES, by and through his attorneys,
GLEASON, CHERRY AND CHERRY, L.L.P., and answers the Complaint filed by Plaintiff as
follows: | v

1. ADMITTED.

2. ADMITTED.

3. DENIED as stated. Plaintiff’s predecessor offered Defendant a credit card. It is
DENIED that the terms and conditions f;)r credit offered by Plaintiff’s predecessor and
accepted by Defendant are the same terms and conditions contained in Exhibit “A” attached to
Plaintiff’s Complaint.

4. DENIED as stated. In further answer thereto, Defendant incorporates herein by
reference the averments set forth in Paragraph 3 of this Answer as if the same were set forth at

length herein.




5. DENIED. Defendant made payments when due until March 28, 2001. Defendant
made no payments after March 28, 2001, and no demand for further payments was ever made
by Plaintiff thereafter until the filing of the instant Complaint on June 20, 2005, more than four
years after Defendant made his last payment.

6. DENIED as after reasonable investigation, Defendant is without sufficient
knowledge to attest to the truth or falsity of the averments set forth in Paragraph 6 of Plaintiff’s
Complaint. However, by way of further answer, Defendant denies that any acceleration of the
balance due and owing can be enforced against Defendant as the Plaintiff’s case is time-barred.

7. DENIED. Defendant does not owe a balance due of $21,047.48 nor is any amount
that Plaintiff claims is due is collectable from the Defendant because Plaintiff’s action is time-
barred.

8. DENIED. There is no interest due on any balance from January 26, 2005, nor can
Plaintiff attempt to collect any interest on any balance that Plaintiff claims is due as Plaintiff’s
action is time-barred.

9. DENIED. Defendant has not agreed to pay to Plaintiff any liquidated damages nor
costs of collection. On the contrary, Defendant avers that he owes no damages to Plaintiff and
that Plaintiff’s action is time-barred.

10. DENIED as stated. Defendant has made no payments-to Plaintiff since March 28,
2001, and Plaintiff has made no demands for payment from Defendant since that date until the
filing of the instant Complaint. Consequently, Plaintiff cannot now make demand for payment

from Defendant.




WHEREFORE, Defendant respectfully requests that Plaintiff’s Complaint be dismissed

with prejudice.

NEW MATTER

11. Defendant incorporates herein by reference the averments contained in Paragraphs
1 through 10 inclusive in the foregoing Answer as if the same were set forth at length herein.

12. That on March 28, 2001, Defendant made a payment to the agent of Plaintiff’s
predecessor and/or assignor.

13. That the payment made on March 28, 2001, was the last payment that Defendant
made on the credit card account for which Plaintiff now sues for collection.

14. That attached to Plaintiff’s Complaint as Exhibit “B” is a computer record of
Defendant’s account and by Plaintiff’s own records, the last payment date is April 25, 2001,
more than four years prior to the filing by Plaintiff of its Complaint on June 20, 2005.

15. That Defendant took no steps after March 28, 2001, to reaffirm the credit card debt
for which Plaintiff now seeks payment.

16. That no where in Plaintiff’s Complaint does Plaintiff allege that Defendant ever
reaffirmed his obligation to Plaintiff after March 28, 2001.

17. That Plaintiff alleges that Defendant’s obligation is based on a written contract
entered into on February 1, 1978 (see Exhibit “B”).

18. That the applicable Pennsylvania Statute of Limitations, 42 Pa.Cons.Stat.Ann.
§5525(a)(3), requires that suit on such a cause of action be commenced within four years of the

date on which the cause of action accrued.




19. Plaintiff’s cause of action accrued on April 25, 2001, according to Plaintiff’s own
records and Plaintiff’s action was not commenced until June 20, 2005, which is beyond the
applicable statutory period of limitation.

20. Plaintiff’s action is accordingly barred by the applicable Statute of Limitation.

WHEREFORE, Defendant respectfully requests that Plaintiff’s Complaint be dismissed

with prejudice.

COUNTERCLAIM

21. Defendant incorporates herein by reference the averments contained in Paragraphs
11 through 20 inclusive in the foregoing New Matter as if the same were set forth at length
herein.

22. That Plaintiff knew at the time of the filing of its Complaint on June 20, 2005, that
its action against Defendant was time-barred as evidenced by the documentation attached
thereto as Exhibit “B”.

23. That Plaintiff’s action in commencing this matter against Defendant when it knew
that the Statute of Limitations had run was arbitrary, vexatious and in bad faith.

24. That Defendant has had to hire counsel and expend money in defending an action
commenced by Plaintiff arbitrarily, vexatiously and in bad faith.

25. That Defendant is entitled to an award of counsel fees because the conduct of the
Plaintiff in commencing this action against Defendant was arbitrary, vexatious and in bad faith

under the provisions of 42 Pa. C.S.A. §2503(9).




.1
WHEREFORE, Defendant demands judgment against Plaintiff in an amount equal toi

the attorney’s fees that Defendant will have to expend in defending this action, together withf

interest and costs of suit. i
|
i
i

Respectfully submitted,

GLEASON, CHERRY AND CHERRY, L.L.P.

{/J// ?

Attome S for Defendant




VERIFICATION |

I, RICHARD MALES, Defendant, verify that the information provided in the foregoing
Answer, New Matter and Counterclaim is true and correct to the best of my knowledge,
information and belief. I understand that false statements therein are made subject to the

penalties of 18 Pa. C.S. §4904, relating to unsworn falsification to authorities.

Richard Males

|
DATED: August /37 2005 ‘




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

COMMONWEALTH FINANCIAL SYSTEMS, 1
INC., assignee of UNIFUND CCR PARTNERS, : !

assignee of CITIBANK, :
Plaintiff : No.(05-875C.D.
VS, : IN CIVIL ACTION
RICHARD MALES, A .
Defendant
CERTIFICATE OF SERVICE |

I
I hereby certify that on this 15" day of August, 2003, a true and correct copy of 1

Defendant’s Answer, New Matter and Counterclaim was served upon the following persons ‘by
mailing the same to them by United States First Class Mail, Postage Prepaid, by depositing the
same in the United States Post Office at DuBois, Pennsylvania, addressed as follows:

JAMES R. APPLE, ESQ.

CHARLES F. BENNETT, ESQ.

JOEL E. HAUSMAN, ESQ. |
Apple and Apple, P.C. i
Attorneys at Law

4650 Baum Boulevard

Pittsburgh, PA 15213

GLEASON, CHERRY AND CHERRY, L.L.P.

Dated: August 15, 2005




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DOCKET # 100572
NO: 05-875-CD

SERVICE# 1 OF 1

COMPLAINT

PLAINTIFF: COMMONWEALTH FINANCIAL SYSTEMS, INC.

Vs,
DEFENDANT: RICHARD MALES

SHERIFF RETURN

NOW, July 08,2005 AT 12:01 PM SERVED THE WITHIN COMPLAINT ON RICHARD MALES DEFENDANT AT
1433 TREASURE LAKE, DUBOIS, CLEARFIELD COUNTY, PENNSYLVANIA, BY HANDING TO RICHARD MALES,
DEFENDANT A TRUE AND ATTESTED COPY OF THE ORIGINAL COMPLAINT AND MADE KNOWN THE
CONTENTS THEREOF.

SERVED BY: DEHAVEN/
LE
UG 24200

William A. Shaw
Prothonotary/Clerk of Courts

PURPOSE VENDOR CHECK # AMOUNT
SURCHARGE APPLE 6576 10.00
SHERIFF HAWKINS APPLE 6575 33.39
Sworn to Before Me This So Answers
Day of 2005

T

Sheriff
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

COMMONWEALTH FINANCIAL SYSTEMS,
INC., assignee of UNIFUND CCR PARTNERS,

assignee of CITIBANK, :
> oo Plaintiff _ : No.05-875C.D.
v.© .~ . :INCIVIL ACTION
RICHARD MALES, o 7 : . - '
' B " Defendant : Type of Pleading: TEN-DAY
" s : . DEFAULT NOTICE

oo [T e

" . Filed on Behalf of: RICHARD MALES,
"+ Defendant

: Counsel of Record for this Party:

."": TONIM. CHERRY, ESQ.
:» Supreme Court No.: 30205

: GLEASON, CHERRY AND -
: CHERRY,LLP.
¢ Attorneys at Law
S -+ P. O. Box 505
L e ". ¢ One North Franklin Street
L o "« DuBois, PA 15801

: (814)371-5800

o 0//5’-’()5’ wm. T.ﬂ&m
oo @

—C

William A. Shaw
Prothonotary




" IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

COMMONWEALTH FINANCIAL SYSTEMS,
INC., assignee of UNIFUND CCR PARTNERS,

assignee of CITIBANK, Lo
S Plaintiff - .:'No.05-875C.D.
Vs, o ~+ IN CIVIL ACTION
RICHARD MALES, ‘
: Defendant

TO: COMMONWEALTH FINANCIAL SYSTEMS,
INC., assignee of UNIFUND CCR PARTNERS,
assignee of CITIBANK, Plaintiff :

c/o James R. Apple, Esq.

Apple and Apple, P.C. o .
4650 Baum Boulevard ' 5
Pittsburgh, PA 15213-1237 ’

* Date of Notice: October 17, 2005 o

IMPORTANT NOTICE

YOU ARE IN DEFAULT BECAUSE YOU HAVE FAILED TO ENTER A WRITTEN
APPEARANCE PERSONALLY OR BY ATTORNEY AND FILE IN WRITING WITH THE
COURT YOUR DEFENSES OR OBJECTIONS TO THE CLAIMS SET FORTH AGAINST
YOU. UNLESS YOU ACT WITHIN TEN DAYS FROM THE DATE OF THIS NOTICE, A
JUDGMENT MAY BE ENTERED AGAINST YOU WITHOUT A HEARING AND YOU
MAY LOSE YOUR PROPERTY OR OTHER IMPORTANT RIGHTS.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO NOT]|
HAVE A LAWYER, GO TO OR TELEPHONE THE OFFICE SET FORTH BELOW. THIS
OFFICE CAN PROVIDE YOU WITH INFORMATION ABOUT HIRING A LAWYER.

IF YOU CANNOT AFFORD TO HIRE A LAWYER, THIS OFFICE MAY BE ABLE TO |
PROVIDE YOU WITH INFORMATION ABOUT AGENCIES THAT MAY OFFER LEGAL
SERVICES TO ELIGIBLE PERSONS AT A REDUCED FEE OR NO FEE.

COURT ADMINISTRATOR
Clearfield County Courthouse
Clearfield, PA 16830

~ (814) 765-2641 Ext. 5982

Attorneys forDefendant ol
One North Franklin Street, P. O. Box 5C5
DuBois, PA 15801




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

COMMONWEALTH FINANCIAL SYSTEMS,
INC., assignee of UNIFUND CCR PARTNERS,

assignee of CITIBANK, : .
Plaintiff - : No.05-875C.D.
vs. . IN CIVIL ACTION i
RICHARD MALES, ,
Defendant
CERTIFICATE OF SERVICE

I hereby certify that on this 17" day of October, 2005, a true and correct copy of the
Ten-Day Default Notice was served upon Plaintiff, COMMONWEALTH FINANCIAL
SYSTEMS, INC,, assignee of UNIFUND CCR PARTNERS, assignee of CITIBANK, c/o of
JAMES R. APPLE, ESQ., by mailing the same to him by United States First Class Mail,
postage prepaid, by depositing the same in the United States Post Office at DuBois,
Pennsylvania, addressed as follows:

COMMONWEALTH FINANCIAL SYSTEMS

INC,, assignee of UNIFUND CCR PARTNERS

assignee of CITIBANK, Plaintiff

c/o James R. Apple, Esq.

Apple and Apple, P.C.

4650 Baum Boulevard
Pittsburgh, PA 15213-1237

GLEASON, CHERRY,

Dated: October 17, 2005




0CT 1 8 2005

William A. Shaw
Prothonotary



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

COMMONWEALTH FINANCIAL SYSTEMS,
INC., assignee of UNIFUND CCR PARTNERS,

assignee of CITIBANK, B :
~ Plaintiff - .+ No.05-875CD.
v . INCIVIL ACTION
RICHARD MALES, ~ SRR :
Defendant " "t Type of Pleading: AMENDED" |
"+ :  ANSWER AND AMENDED NEW|
: MATTER

~; Filed on Behalf of: RICHARD MALES,
¢ Defendant N -

: Counsel of Record for this Party:

: TONI M. CHERRY, ESQ.
: Supreme Court No.: 30205

: GLEASON, CHERRY AND
: CHERRY, L.L.P.
: Attorneys at Law
: P. O. Box 505 .
.: One North Franklin Street

. DuBois, PA 15801

7(814)371-5800

' ey

William A. Shaw
prothonotary/Clerk of Courts




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

COMMONWEALTH FINANCIAL SYSTEMS,
INC., assignee of UNIFUND CCR PARTNERS,
assignee of CITIBANK,

Plaintiff ' Z No. 05 - 875 C.D.
vs. . IN CIVIL ACTION
RICHARD MALES, :
Defendant
, NOTICE TO PLEAD
To The Within Plaintiff:

YOU ARE HEREBY NOTIFIED TO
PLEAD TO THE WITHIN AMENDED
NEW MATTER WITHIN TWENTY (20)
DAYS FROM THE DATE OF SERVICE
HEREOF.

GLEASON, CHERRY




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANI

COMMONWEALTH FINANCIAL SYSTEMS,
INC., assignee of UNIFUND CCR PARTNERS,

assignee of CITIBANK, X
Plaintiff : No.05-875C.D.
-VS. : IN CIVIL ACTION
RICHARD MALES,
Defendant
AMENDED ANSWER

AND NOW, comes the Defendant, RICHARD MALES, by and through his attorneys

A

3

GLEASON, CHERRY AND CHERRY, L.L.P., and‘answers th¢ Complaint filed by Plaintiff as

follows:

1. ADMITTED.

2. ADMITTED.

3. DENIED .as‘stated. Plaintiff’s predecessor offered Defendant a credit card. It is
DENIED that the terms and conditions for credit offered by Plaintiff’s predgcessor and
accepted by Defendant are the same terms and conditions contained in Exhibit “A” attached
Plaintiff’s Complaint.

4. DENIED as stated. In further answer thereto, Defendant incorporates herein by
reference the averments set forth in Paragraph 3 of this Answer as if the same were set forth

length herein.

to

at




15 . DENIED. Defendant made payments \;vﬁen due .untyil March 28, 2001. Defendant:
made no payments after March 28, 2001, and no demand for fufther payments was ever made
by Plaintiff thereafter until the filing of the instant Complaint on June 20, 2005, more than fcﬁ’ur
years after Defendant made his last payment. - |

6. DENIED as after reasonable investigation, Defendaht is without sufficient -
knowledge to attest to the truth or falsity of the aVerIﬁeﬁts séf forth in Paragraph 6 of Plain.tiff’s _
| Complaint. Hovx:ever, by way of further answer, Defendaﬁt denigs that aily écceleratién of ‘tﬁe
balan;:e due zﬁmd "owin'g can be enforced against Defendant as_the Plaint.iff’s case is time-barffad.

7. DENIED. Defendant does not owe a balance due of $21,047.48'ﬁ;)r is any amour{t
that Plaintiff claims is due is collectable from the Defendant bé(;}aus‘e Plaiﬁtiff’ s action is timé-
.l;arbred.; - i .

o 8. DENIED. There is no interest due on any Balance ffom January 26, 2'005, nor caﬁ;
Plaintiff attempt to collect any interest on any balance that Plaintiff claims is due as Plaintiff%s ,

action is time-barred.

g

9. DENIED. Defendant has not agreed to pay to Plaintiff any liquidated damages no

- costs of collection. On the contrary, Defendant avers that he owes no damages to Plaintiff and

that Plaintiff’s action is time-barred.

10. DENIED as stated. Defendant has made no payments to, Plaintiff since March 28},
2001, and Plaintiff haé made no demands for payment from Defendant since that date until the

filing of the instant Complaint. Consequently, Plaintiff cannot now make demand for payment
@t N ¢ . v ,"3‘,‘. :;’J- ~ ‘;r:l‘ s o

from Defendant. ~ . -~ - : ST TN S

o LL Ty

WHEREFORE, Defendant respectfully requests that Plaintiff’s Complaint be dismiss;_ed




with prejudice.

AMENDED NEW MATTER

11. Defendant incorporates herein by reference the averments contained in Paragrap

1 through 10 inclusive in the foregoing Amended Answer as if the same were set forth at length

herein.

12. That on March 28, 2001, Defendant made a payment to the agent of Plaintiff’s
predecessor and/or assignor.

13. That the payment made on March 28, 2001, was the last payment that Defendant
made on the credit card account for which Plaintiff now sues for collection.

14. That attached to Plaintiff’s Complaint as Exhibit “B” is a computer record of

Defendant’s account and by Plaintiff’s own records, the last payment date is April 25, 2001,

more than four years prior to the filing by Plaintiff of its Complaint on June 20, 2005.

15.‘ That Defendant took no steps after March 28, 2001, to reaffirm the credit card de
for which Plaintiff now seeks payment.

16. That no where in Plaintiff’s Complaint does Plaintiff allege that Defendant ever
reaffirmed his obligation to Plaintiff after March 28, 2001.

17. That Plaintiff alleges that Defendant’s obligation is based on a written contract
entered into on February 1, 1978 (see Exhibit “B™).

18. That the applicable Pennsylvania Statute of Limitations, 42 Pa.Cons.Stat. Ann.

bt

t
!

§5525(a)(3), requires that suit on such a cause of action be commenced within four years of 1the

date on which the cause of action accrued.




19. Plaintiff’s cause of action accrued on April 25, 2001, according to Plaintiff’s own
records and Plaintiff’s action was not commenced until June 20, 2005, which is beyond the ‘
applicable statutory period of limitation.

20. That Plaintiff knew at the time of the filing of its Complaint on June 20, 2005, that
its action against Defendant was time-barred as evidenced by the documentation Plaintiff
attached to the Complaint as Exhibit “B”.

21. Plaintiff’s action is accordingly barred by the applicable Staiute of Limitation.

WHEREFORE, Defendant respectfully requests that Plaintiff’s Complaint be dismissed
with prejudice with costs assessed to Plaintiff.

Respectfully submitted,

GLEASON, CHERRY AND CHERRY, L.L.P.

/4
/ ( Atto;n{ys for Defendant L/

el -




VERIFICATION .

I, RICHARD MALES, Defendant, verify that the information provided in the foregoing

Amended Answer and Amended New Matter is true and correct to the best of my knowledge,
information and belief. I understand that false statements therein are made subject to the

penalties of 18 Pa. C.S. §4904, relating to unsworn falsification to authorities.

il i L

. Richard Males

DATED: October 27, 2005




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANTI.

COMMONWEALTH FINANCIAL SYSTEMS,
INC., assignee of UNIFUND CCR PARTNERS,

assignee of CITIBANK, : :
Plaintiff : No.05-875C.D.
VS. : IN CIVIL ACTION
RICHARD MALES, .
Defendant
CERTIFICATE OF SERVICE

I hereby certify that on this 27" day of October, 2005, a true and correct copy of

Defendant’s Amended Answer and Amended New Matter was served upon the following

persons by mailing the same to them by United States First Class Mail, Postage Prepaid, by

|

depositing the same in the United States Post Office at DuBois, Pennsylvania, addressed as |

follows:

JAMES R. APPLE, ESQ.
CHARLES F. BENNETT, ESQ.
JOEL E. HAUSMAN, ESQ.
Apple and Apple, P.C.
Attorneys at Law

4650 Baum Boulevard
Pittsburgh, PA 15213

Dated: October 27, 2005

GLEASON, CHERRY AND CHERRY, L.L.P:

ys for Defendant
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William A. Shaw
Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY

PENNSYLVANIA
COMMONWEALTH FINANCIAL SYSTEMS, NO. 2005-875-CD
INC., assignee of UNIFUND CCR PARNTERS, IN CIVIL ACTION
assignee of CITIBANK
Plaintiff(s)
_vs_
RICHARD MALES
Defendant(s)
PRELIMINARY
OBJECTIONS TO
DEFENDANT’S
COUNTERCLAIM
FILED ON BEHALF OF
PLAINTIFF
COUNSEL OF RECORD
FOR THIS PARTY:

James R. Apple, Esq.

PA 1.D. No. 37942

Charles F. Bennett, Esq.
PA I.D. No. 30541

Joel E. Hausman, Esq.

PA 1.D. No. 42096
APPLE AND APPLE, P.C.
Firm No. 719

4650 Baum Boulevard
Pittsburgh, PA 15213-1237
Telephone: 412-682-1466
Fax: 412-628-3138

FILED "t

! :
‘5&)1120 (@

William A. Shaw
Prothonotary/Clerk of Courts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY

PENNSYLVANIA
COMMONWEALTH FINANCIAL SYSTEMS, NO. 2005-875-CD
INC., assignee of UNIFUND CCR PARNTERS, IN CIVIL ACTION
assignee of CITIBANK

Plaintiff(s)
-vs-

RICHARD MALES

Defendant(s)

PRELIMINARY OBJECTIONS

AND NOW, comes the Plaintiff, Commonwealth Financial Systems, Inc., assignee
of Unifund CCR Partners, assignee of Citibank, by and through its attorney, Apple and
Apple, P.C., and files the following Preliminary Objections to Defendant’s Counterclaim,

and. in the nature of a Motion To Strike:

1. On June 20, 2005, Plaintiff instituted an action to recover a certain consumer debt

alleéed to be owed by the Defendant.

2. On or about August 16, 2005, Defendant filed an Answer containing a Counterciaim.

3. That Defendant’s counterclaim purports to assert a claim for counsel fees for pursuant

to 42 Pa.C.S.A. §2503(9).



Al

4. The courts of Pennsylvania have held that it is improper to present a claim for counsel
fées pursuant to 42 Pa.C.S.A. §2503 as an affirmative claim in a case prior to the
disposition of the underlying action. (See: Seghetti v. Heritage Resorts of Gettysburg, 19 D
& C. 4™ 218 (1993); Hanick v. Pennsylvania Power Co., 308 Pa.Super. 352,454 A. 2d 572

(1982).

Wherefore, Plaintiff respectfully moves this Honorable Court to strike Defendant’s

Counterclaim for lack of conformity to law or rules of court.

Respectfully Submitted,
APPLE AND APPLE, P.C.

7/
-y s
Dated: 25 ()} 725 By; o’ 7
Attorneys for Plaintiff(s)



o ¥

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY
PENNSYLVANIA

COMMONWEALTH FINANCIAL SYSTEMS, NO. 2005-875-CD
INC,, assignee of UNIFUND CCR PARNTERS, IN CIVIL ACTION
assignee of CITIBANK
Plaintiff(s)
-VS§-
RICHARD MALES
Defendant(s)

CERTIFICATION OF SERVICE

[ hereby certify that I am this day serving a true and correct copy of the
attached or foregoing document upon the person and in the manner indicated

below:

Service by first class mail, postage prepaid and addressed as follows:

Toni M. Cherry, Esquire
GLEASON CHERRY AND CHERRY LLP

p.o. Box 505 /
Dubois PA 15801-0505 y

. e
Dated: ’Z’D//O‘,Zl 05




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY

PENNSYLVANIA

COMMONWEALTH FINANCIAL SYSTEMS, NO. 2005-875-CD
INC., assignee of UNIFUND CCR PARNTERS, IN CIVIL ACTION
assignee of CITIBANK

Plaintiff(s)

-vs-

RICHARD MALES

Defendant(s)

ORDER OF COURT
AND NOW, to-wit, this _ dayof , 2005, after

review and consideration, Plaintiff’s Preliminary Objections to Defendant’s

Counterclaim, said objections are sustained for lack of conformity to law or rules of
court.
It is therefore hereby ORDERED, ADJUDGED, and DECREED that Defendant’s

Counterclaim be, and forthwith is stricken

BY THE COURT:




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY

PENNSYLVANIA

COMMONWEALTH FINANCIAL SYSTEMS,
INC., assignee of UNIFUND CCR PARNTERS,

assignee of CITIBANK,
Plaintiff(s)
_vs_
RICHARD MALES
Defendant(s),
| AL
¢ meCER
L e & 2B
Lopml
(STRAIORS
k- MMS’EW
jgmum ’A %FHGE

NO. 2005-875-CD
IN CIVIL ACTION

BRIEF IN SUPPORT
OF PRELIMINARY
OBJECTIONS

FILED ON BEHALF OF
PLAINTIFF

COUNSEL OF RECORD
FOR THIS PARTY:

James R. Apple, Esq.
PA L.D. No. 37942
Charles F. Bennett, Esq.
PA 1.D. No. 30541

Joel E. Hausman, Esq.
PA 1.D. No. 42096
Apple and Apple, P.C.
Firm No. 719

4650 Baum Boulevard
Pittsburgh, PA 15213
Telephone (412) 682-1466
Fax (412) 682-3138



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY
PENNSYLVANIA

COMMONWEALTH FINANCIAL SYSTEMS, NO. 2005-875-CD
INC., assignee of UNIFUND CCR PARNTERS, IN CIVIL ACTION
assignee of CITIBANK
Plaintiff(s)
_vs..

RICHARD MALES

Defendant(s)

BRIEF IN SUPPORT OF PRELIMINARY OBJECTIONS TO COUNTERCLAIM

AND NOW, comes the Plaintiff, by and through its attorneys Apple and Apple,
P.C., and Joel E. Hausman, Esquire and respectfully submits the following Brief in
support of Plaintiff’s Preliminary Objections to the Counterclaim of Defendants:

RELEVANT FACTS

In the case at bar, Plaintiff instituted an action in assumpsit against the Defendants

for monies due pursuant to a credit agreement.

Defendant responded alleging an affirmative defense of the expiry of the
applicable Statute of Limitations, and Defendant asserted a counterclaim for counsel fees

pursuant to 42 Pa. C.S.A. §2503.

Plaintiff has responded to this Counterclaim by filing the foregoing Preliminary
Objections.



ARGUMENT

The courts of this Commonwealth have consistently held that a claim for counsel
fees is not an independent cause of action which may be affirmatively asserted in
connection with an underlying cause of action. Instead, the courts have held that a claim
for such fees is a supplemental proceeding initiated by Petition once a final disposition of
the underlying cause of action has occurred. Hanick v. Pennsylvania Power Co., 308
Pa.Super. 352, 454 A. 2d 572 (1982); Sghetti v. Heritage Resorts of Gettysburg, 19D &

C. 4™ 218 (1993).

Accordingly, Plaintiff would respectfully submit that Defendant’s Counterclaim
lacks conformity to law, and is subject to being stricken, in its entirety, pursuant to Pa.

P.C.P. No. 1028.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff respectfully moves this Honorable Court to sustain its
Preliminary Objections to Defendant’s Counterclaim, without leave to amend, for lack of

conformity to law.

Respectfully Submitted,

APPLE AND APPEE/P.C.

~ Attorieys for Plaintiff




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY
PENNSYLVANIA

COMMONWEALTH FINANCIAL SYSTEMS, NO. 2005-875-CD
INC,, assignee of UNIFUND CCR PARNTERS, IN CIVIL ACTION
assignee of CITIBANK
Plaintiff(s)
-VS§-
RICHARD MALES
Defendant(s)

CERTIFICATION OF SERVICE

I hereby certify that I am this day serving a true and correct copy of the
attached or foregoing document upon the person and in the manner indicated

below:

Service by first class mail, postage prepaid and addressed as follows:

Toni M. Cherry, Esquire
GLEASON CHERRY AND CHERRY LLP
P.O. Box 505
Dubois PA 15801-0505

Dated: Z\/ﬂé/j/




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY

PENNSYLVANIA
COMMONWEALTH FINANCIAL SYSTEMS, NO. 2005-875-CD
INC., assignee of UNIFUND CCR PARNTERS, IN CIVIL ACTION
assignee of CITIBANK,
Plaintiff(s)
-vs-
RICHARD MALES,
Defendant(s)
PRAECIPE TO DISCONTINUE
- WITHOUT PREJUDICE
CODE-
FILED ON BEHALF OF
PLAINTIFF
COUNSEL OF RECORD
OF THIS PARTY:

James R. Apple, Esq.
PA 1.D. No. 37942
Charles F. Bennett, Esq.

u PA 1D. No. 30541
m M’{ Joel E. Hausman, Esyq.

" PA LD. No. 42096
l a "”W‘ Lw\ hE- APPLE AND APPLE, P.C.
NOV 172005 Firm No. 719
Con ;0(_\4 4% 4650 Baum Boulevard
Pittsburgh, PA 15213-1237
William 2. Qha Telephone: 412-682-1466

Prothiciiciz Fax: 412-628-3138



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY
PENNSYLVANIA

COMMONWEALTH FINANCIAL SYSTEMS, NO. 2005-875-CD
INC.,, assignee of UNIFUND CCR PARNTERS, IN CIVIL ACTION
assignee of CITIBANK,
Plaintiff(s)
=-VS=-
RICHARD MALES,
Defendant(s)

PRAECIPE TO DISCONTINUE
WITHOUT PREJUDICE

TO THE PROTHONOTARY
SIR:

Kindly discontinue without prejudice the above-captioned matter upon the records

of the Court.

SWORN TO AND SUBSCRUIBED APPLE AND APPLE, P.C.

BEFORE ME THIS _ /¢ ) DAY OF

%W .20 OX B

v W, ,// ;,// torneys ,f'@fPlaintiff(s)

iR

 NOTARY PUBLIC
COMMONWEALTH OF PENNSYLV VA

| ' gfc‘ial‘)‘:lmseelin Notary Public
Mmg{}; gt%emﬂs‘burgh Allegheny County
My Commission Expires May 14, 2009
Member, Pennsylvania Association of

NIA

Notaries



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY
PENNSYLVANIA

COMMONWEALTH FINANCIAL SYSTEMS, NO. 2005-875-CD
INC., assignee of UNIFUND CCR PARNTERS, IN CIVIL ACTION
assignee of CITIBANK,
Plaintiff(s)
-VS§~

RICHARD MALES,

Defendant(s)

CERTIFICATION OF SERVICE

I hereby certify that I am this day serving a true and correct copy of the attached

or foregoing document upon the person(s) and in the manner indicated below:

Service by first class mail, postage prepaid and addressed as follows:

Toni M. Cherry, Esquire
GLEASON, CHERRY & CHERRY, LLP
P.O. Box 505
DuBois, PA 15801-0505

Dated: . By; )W\
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NOV 1 7 2005

William A. Shaw
Prothonotary



APPLE and APPLE P.C. Attorneys at Law Tel: 412-682-1466

4650 BAUM BOULEVARD - PITTSBURGH, PA 15213-1237 Toll Free: 800-477-2775
Fax: 412-682-3138

Licensed to practice in Pennsylvania only

MARVIN J. APPLE, RETIRED CHARLES F. BENNETT

JAMES R. APPLE JOEL E. HAUSMAN

November 15, 2005

Prothonotary, Clearfield County Re: Commonwealth Financial Systems,
Clearfield County Courthouse Inc./Citibank

230 E. Market Street vs: Richard Males

Clearfield, PA 16830 AAfile: 103330

Docket No: 2005-875-CD

Dear Sir/Madam:

Enclosed for filing please find Plaintiff’s Praecipe to Discontinue the above-
captioned matter.

Upon your receipt of this item, please time stamp the additional cover-page
provided and return the same in the enclosed self-addressed, stamped envelope so that we
may have a record of your receipt of this document.

Thank you for your assistance and cooperation in this matter. If you have any
questions, or if there is any problem with the enclosed filing, please contact our office as
- promptly as possible.

Very truly yours:

APPLE AND APPLEP.C.

oel E. Hausthan, Esquire
JEH/Isi

Enclosure



IN THE COURT OF COMMON PLEAS OF L

CLEARFIELD COUNTY, PENNSYLVANIA R
CIVIL DIVISION N i
AN
Commonwealth Financial Systems, Inc., ‘ ZL ) 3
assignee of Unifund CCR Partners, assignee AN .
of Citibank N
Vs. No. 2005-00875-CD

Richard Males

CERTIFICATE OF DISCONTINUATION

Commonwealth of PA
County of Clearfield

I, William A. Shaw, Prothonotary of the Court of Common Pleas in and for the County
and Commonwealth aforesaid do hereby certify that the above case was on November 17,
2005, marked:

Discontinued without prejudice

Record costs in the sum of $85.00 have been paid in full by James R. Apple Esq.

IN WITNESS WHEREOF, I have hereunto affixed my hand and seal of this Court at
Clearfield, Clearfield County, Pennsylvania this 17th day of November A.D. 2005.

William A. Shaw, Prothonotary



