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| Clearfield County Office of the Prathonotary and Clerk of Courts

William A. Shaw Jacki Kendrick Bonnie Hudson David S. Ammerman
= Prothonotary/Clerk of Courts  Deputy Prothonotary/Clerk of Courts  Administrative Assistant  Solicitor

PO Box 549, Clearfield, PA 16830 = Phone: (814) 765-2641 Ext. 1330 =  Fax: (814) 765-7659 = www.clearfieldco.org

‘February 9, 2010 ' 5FELE@

400
FE% 09 2010

William A. Shaw
onotary/Clerk of Courts

Superior Court of Pennsylvania
Office of the Prothonotary

600 Grant Building

Pittsburgh, PA 15219

RE: Cherry Timber Associates, Inc. and
Chagrin Land Limited Partnership

Vs
Audra Mitchell, John D. Duttry, Thelma Bush, and

Beverly R. Williams a/k/a Beverly Copelli
No. 06-1498-CD ‘
Superior Court No. 2159 WDA 2009

Dear Prothonotary:

Enclosed you will find the above referenced complete record appealed
to your office. Trasnscripts will be forwarded upon their filing in my office.

Sincerely,

S/ 5
William A. Shaw
Prothonotary

%



CERTIFICATE AND TRANSMITTAL OF RECORD UNDER PENNSYLVANIA
RULE OF APPELLATE PROCEDURE 1931(c)

To the Prothonotary of the Appellate Court to which the within matter has been appealed:

THE UNDERSIGNED, Clerk (or Prothonotary) of the Court of Common Pleas of
Clearfield County, the said Court being a court of record, does hereby certify that
annexed hereto is a true and correct copy of the whole and entire record, including an
opinion of the Court as required by Pa. R.A.P. 1925, the original papers and exhibits, if
any, on file, the transcript of the proceeding, if any, and the docket entries in the
following matter:

2006-1498-CD
Cherry Timber Associates, Inc. and
Chagrin Land Limited Partnership
Vs.
Audra Mitchell, John D. Duttry, Thelma Bush,
and Beverly R. Williams a/k/a Beverly Copelli

In compliance with Pa. R.A.P. 1931 (¢c).

The documents compromising the record have been numbered from No. 1 to
, and attached hereto as Exhibit A is a list of the documents correspondingly
numbered and identified with reasonable definiteness, including with respect to each
document, the number of pages comprising the document.

The date on which the record had been transmitted to the Appellate Court is

.'@Qbmgmo,( Q.6010 . | L |
(JM,M%

William A. Shaw
Prothonotary/Clerk of Courts

(seal)
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Jate: ‘2/9/2010 Clearfield County Court of Common Pleas
Time: 03:57 PM : ROA Report

Page 1 of 7 Case: 2006-01498-CD

Current Judge: Fredric Joseph Ammerman
Cherry Timber Associates, Inc., et alvs.Audra Mitchell, et al

Civil Other-COUNT

Jate

Judge

User: BHUDSON

3/14/2C06 New Case Filed.

Filing: Complaint for Declaratory Judgment Paid by: Pemrick, Keith M.
(attorney for Cherry Timber Associates, Inc.) Receipt number: 1915563
Dated: 09/14/2006 Amount: $85.00 (Check) 3CC shff.

10/24/2006 Answer to Complaint For Declaratory Judgment, New Matter And
Counterclaim For Declaratory Judgment, filed by s/ David J. Hopkins,
Esquire. 1CC to Atty.

10/25/2006 Praecipe For Entry of Appearance, filed by Atty. Sughrue, 4 Cert. to Atty.
copy to C/A ‘
Enter my appearance on behalf of John D. Duttry, s/John Sughrue.

11/3/2006 Answer of John D. Duttry to Original Complaint, filed by s/ John Sughrue,
Esquire. 4CC to Atty

Certificate of Service, filed. That on November 3, 2006, a true and correct
copy of Answer of John D. Duttry to Original Complaint to be served on Ms.
Audra Mitchell, filed by s/ John Sughrue Esq. 2CC Atty Sughrue.

11/16/2006 Filing: Praecipe to Re-issue Complaint Paid by: Pemrick, Keith M.
(attorney for Cherry Timber Associates, Inc.) Receipt number: 1916481
Dated: 11/16/2006 Amount: $7.00 (Check) 1 reinstated Complaint to shff.

12/4/2006 Reply to New Matter and Answer to Counterclaim, filed by s/ Keith M.
Pemrick Esg. No CC. (In Re: Thelma Bush and Beverly R. Williams a/k/a
Beverly Copelli)

Reply to New Matter and Answer to Counterclaim, filed by s/ Keith M.
Pimrick Esq. NO CC. (In Re: John D. Duttry)

12/13/2006 Sheriff Return, October 5, 2006 at 1:42 om Served the within Complaint for
Declaratory Judgment on John D. Duttry.
October 5, 2006 at 1:35 pm Served the within Complaint for Declaratory
Judgment on Thelma Bush. ’ '
September 19, 2006, Sheriff of Jefferson County was deputized.
September 22, 2006 at 1:00 pm Served the within Complaint for
Declaratory Judgment on Beverly R. Williams a/k/a Beverly Copelli. So
Answers, Chester A. Hawkins, Sheriff by s/Marilyn Hamm
Shff Hawkins costs pd by Dale $83.30
Jefferson Co costs pd by Dale $34.76

| 2/14/2007 Praecipe For Entry of Appearance, filed. Kindly enter my apperance on
behalf of Defendant, Audra Mitchell, in the above-captioned case, filed by s/
Christopher E. Mohney Esq. NO CC., copy to C/A.

Sheriff Return, November 17, 20086, Sheriff of Elk County was deputized.
November 27, 2006 at 2:30 pm Served the Complaint for Declratory
Judgment on Audra Mitchell. So Answers, Chester A. Hawkins, Sheriff by
s/Marilyn Hamm

Shff Hawkins costs pd by Woodard $31.00

Elk Co. costs pd by Woodard $30.79

7125/2007. Answer, filed by s/ Christopher E. Mohney, Esquire. 5CC Atty. Mohney

3/31/2007 Notice of Service, filed. That an original and one (1) copy of Plaintiffs'
interrogatories and Request for Production of Documents to John D. Duttry
were served on counsel for John D. Duttry, and copies were served on alll
other counsel of record on August 28, 2007, filed by s/ Keith M. Pemrick
Esq. 1CC Atty.

No Judge
No Judge

No Judge
No Judge

No Judge

No Judge
No Judge
No Judge

No Judge

No Judge

No Judge

No Judge

No Judge

No Judge
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Jage 2 of 7 Case: 2006-01498-CD

Current Judge: Fredric Joseph Ammerman
Cherry Timber Associates, Inc., et alvs.Audra Mitchell, et al

Civil Other-COUNT
Jate : Judge

3/31/2007 Notice of Service, filed. That an original and one (1) copy of Plaintiffs' No Judge
Interrogatories and Requests for Production of Documents Directed to
Thelma Bush and Beverly R. Williams a/k/a Beverly Copelli, were served
on counsel for Thelma Bush and Beverly R. Williams, and copies were
served on all other counsel of record on August 28, 2007, filed by s/ Keith
M. Pemrick Esq. 1CC Atty.

3/26/2007 Petition to Withdraw as Counsel, filed by s/ David J. Hopkins, Esquire. No No Judge
cC

1 )27/2007 Rule, NOW, this 27th day of Sept., 2007, upon consideration of the Petition Fredric Joseph Ammerman

to Withdraw as Counsel filed on behalf of Defendants, Thelma Bush and
Beverly R. Williams, Rule Returnable on the 6th day of Nov., 2007, at 9:00
a.m. in Courtroom 3. By the Court, /s/ Fredric J. Ammerman, Pres. Judge.
1CC Atty. Hopkins

10/19/2007 Certificate of Service, filed. That on October 19, 2007, a true and correct  Fredric Joseph Ammerman
‘copy of Answers to Interrogatories and Answers to Request for Production
to be served by first class mail to Keith Pemrick Esq., David Hopkins Esq.,
Christopher E. Mohney Esq. filed by s/ John Sughrue Esq. 4CC Atty.

11/6/2007 Order, this 6th day of Nov., 2007, it is Ordered that David J. Hopkins, John K. Reilly Jr.
Esquire, be permitted to withdraw as counsel for Beverly R. Williams and :
Thelma Bush, Defendants. By The Court, /s/ John K. Reilly, Jr., Senior
Judge. 1CC Attys: Pemrick, Mohney, Sughrue, Hopkins; 1CC Thelma
Bush, 450 Salada Road, DuBois, PA 15801; 1CC Beverly Williams, 1220
Second Ave., Brockway, PA 15824 '

1/2/2008 Notice of Deposition of John D. Duttry, filed by s/ Keith M. Pemrick Esq. No Fredric Joseph Ammerman
CC. _
Notice of Deposition of Audra Mitchel}, filed by s/ Keith M. Pemrick Esq. No Fredric Joseph Ammerman
CcC. _

1/16/2008 Certificate of Service, filed. That on April 16, 2008, Defendant's Notice of  Fredric Joseph Ammerman

Taking of Deposition of and Subpoena to Steven Jilk, by fax and first class
mail to Mr. Steven Julk-c/o Keith M Pemrick Esq. and Christopher E.
Mohney Esq. and by first class mail to Ms. Thelma D. Bush and Ms.
Beverly Copelli, filed by s/ John Sughrue Esq. 4CC Atty Sughrue.

315/2008 Petition For Order to Discontinue Action as to Defendant Audra Mitchell, Fredric Joseph Ammerman
filed by s/ Christopher E. Mohney, Esquire. 4CC Atty. Mohney
3/16/2008 Order, this 16th day of May, 2008, upon consideration of the foregoing Fredric Joseph Ammerman

Petition, a Rule is issued upon the parties in interest/respondents. A
hearing on the Petition shall be held on the 17th day of July, 2008 in
Courtroom 1 at 10:00 a.m. Notice of the entry of this Order shall be
provided to all parties by the Petitioner. By The Court, /s/ Fredric J.
Ammerman, pres. Judge. 3CC to Atty.

3/12/2008 Response to Petition for Order to Discontinue Action as to Defendant Audra Fredric steph Ammerman
Mitchell, filed by s/ Keith M. Pemrick, Esquire. No CC
’117/2008 Answer of Defendant, John D. Duttry. Filed by s/ John Sughrue, Esquire.  Fredric Joseph Ammerman

6CC to Atty
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age 30f 7 | Case: 2006-01498-CD

Current Judge: Fredric Joseph Ammerman
Cherry Timber Associates, Inc., et alvs.Audra Mitchell, et al

Civil Other-COUNT
Jate Judge

’/18/2008 Order, this 17th day of July, 2008, following argument on the Petition filed ~ Fredric Joseph Ammerman
on behalf of Audra Mitchell for Order to Discontinue, it is Ordered that

counsel for the Defendant, Audra Mitchell, the Plaintiffs, and John Duttry,

supply the Court with proposed Order within no more than 15 days from

this date. The Court has no cbjection to the Order being received by fax.

By The Court /s/ Fredric J. Ammerman, Pres. Judge. 1CC Atty. Pemrick,

Mohney, Sughrue, Hopkins

3/20/2008 Certificate of Readiness for Non-Jury Trial, Fredric Joseph Ammerman
v filed by s/ Keith M. Pemrick, Esquire. no CC

Order, this 20th day of august, 2008, after argument on Defendant Audra  Fredric Joseph Ammerman
Mitchell's Petition for Order to Discontinue Action as to Defendant Audra
Mitchell, and upon stipulation made on the record before the Court of
Defendant Audra Mitchell as follows: The relief requested in the Petition for
Order to Discontinue is granted. Audra Mitchell shall execute a Release
individually and as sole beneficiary and Executrix of the Estate of Paul L.
Mitchell releasing any claim she or the Estate has to the funds being held in
escrow which are the subject of this litigation. Upon execution of the
Release by Audra Mitchell, the Plaintiffs shall mark this action discontinued
as to Audra Mitchell, only. (see original). By The Court, /s/ Fredric J.
Ammerman, Pres. Judge. 1CC Attys; Pemrick, Mohney, Sughrue, Hopkins

3/21/2008 Order, this 21st day of August, 2008, it is Ordered that Pre-trial conference Fredric Joseph Ammerman
shall be held on the 2nd day of Oct., 2008 in Chambers at 2:30 p.m. By
The Court, /s/ Fredric J. ammerman, Pres. Judge. 1CC Attys: Pemrick,
Mohney, Sughrue, Hopkins

(Ve

3/28/2008 Motion to Strike Case From Trial List, filed by s/John Sughrue, esquire. Fredric Joseph Ammerman
3CC Atty. Sughrue
3/29/2008 Order, this 29th day of August, 2008, upon consideration of Defendant, Fredric Joseph Ammerman

John D. Duttry's Motion to Strike Case from Trial List, a Rule is issued upon
Plaintiffs and Co-Defendants. Rule Returnable on the 22nd day of Sept.,
2008, for filing written response. Hearing on the Merits of said Motion shall
be held on the 2nd day of Oct., 2008 at 2:30 p.m. in Courtroom 1. By The
Court, /s/ Fredric J. ammerman, Pres. Judge. 3CC Atty. Sughrue

i17/2008 Plaintiffs' Response to Motion to Strike Case from Trial List, filed by s/ Fredric Joseph Ammerman
Keith Pemrick, Esquire. No CC

| 3/24/2008 Release of All Claims, signed by Audra Mitchell. 1CC to Atty. Fredric Joseph Ammerman

Praecipe for Partial Discontinuance, please mark the above captioned Fredric Joseph Ammerman
action settled and discontinued as to Audra Mitchell ONLY. Filed by s/ Keith
M. Pemrick, Esquire. 1CC to Atty.

)/25/2008 Motion to Reschedule Argument and Pre-Trial Conference, filed by Atty. Fredric Joseph Ammerman
Sughrue 6 Cert. to Atty. : :
)/26/2008 Motion for Protective Order, filed by s/Keith M. Pemrick No CC Fredric Joseph Ammerman

Order, this 26th day of Sept., 2008, upon consideration of Defendant, John Fredric Joseph Ammerman
D. Duttry's Motion to Reschedule Argument to Outstanding-Motions and

Pre-Trial Conference, a Rule is issued upon Plaintiffs and Co-Defendants.

Argument on the Merits of said Motion shall be held on the 15th day of Oct,,

2008 at 10:00 a.m. in Courtroom 2. By The Court, /s/ Fredric J.

Ammerman, Pres. Judge. 1CC Atty. Sughrue
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Page dof 7 . - Case: 2006-01498-CD

_ Current Judge: Fredric Joseph Ammerman
Cherry Timber Associates, Inc., et alvs.Audra Mitchell, et al

Civil Other-COUNT
Jate : Judge

3/29/2008 Amended Certificate of Service, filed. That on September 29, 2008 Fredric Joseph Ammerman
Co-defendant, John D. Duttry's Pre-trial Statement to be served by first
class mail to Court Administrator, Christopher E. Mohney Esq., Ms Beverly
Copelli, Keith M. Pemrick Esq., Ms. Thelma D. Bush, filed by s/ John
Sughrue Esqg. 1CC Atty Sughrue.

Scheduling Order, this 29th day of Sept., 2008, it is Ordered that Pre-Trial  Fredric Joseph Ammerman
Conf. scheduled for Oct. 2, 2008 is rescheduled for Oct. 15, 2008 at 10:00

a.m. in Courtroom 2. By The Court, /s/ Fredric J. Ammerman, Pres. Judge.

1CC Attys: Pemrick, Sughrue, Hopkins

Order, this 29th day of Sept., 2008, it is Ordered that argument on the Fredric Joseph Ammerman
Plaintiffs' Motion for Protective Order shall be held on Oct. 15, 2008, in

Courtroom 2 at 10:00 a.m. By The Court, /s/ Fredric J. Ammerman, Pres.

judge. 3CC Atty. Pemrick

(0/15/2008 Affidavit in Support of Defendant John D. Duttry's Motion to Strike Case Fredric Joseph Ammerman
from Trial List, filed by s/ John Sughrue Esq. 3CC Atty Sughrue.

10/27/2008 Order, this 27th day of Oct., 2008, following argument relative the hearing  Fredric Joseph Ammerman
’ on Motion for to Strike Case from Trial List, Pre-Trial Conference and
Motion and for Protective Order, it is Ordered: Non-Jury trial is scheduled
for two days, being April 21 and 22, 2009 in Courtroom 1 to commence at
9:00 a.m. on each day. (see original). By the Court, /s/ Paul E. Cherry,
Judge. 1CC Attys; Pemrick, Hopkins, Sughrue

1/19/2009 Certificate of Service, filed. That on January 16, 2009, a true and correct Fredric Joseph Ammerman
copy of Defendant's Request for Admissions and Interrogatories to be
served by first class mail to Keith M. Pemrick Esq., filed by s/ John Sughrue
Esq. 3CC Atty Sughrue.

Certificate of Service, filed. That on January 16, 2009, a true and correct Fredric Joseph Ammerman
copy of Defendant's Request for Production of Documents to be served by
first class mail to Keith M. Pemrick Esq., filed by s/ John Sughrue Esq. 3CC

Atty Sughrue.

'/25/2009 Plaintiff's Supplemental Pre-Trial Statement, filed by s/ Keith M. Pemrick ~ Fredric Joseph Ammerman
Esqg. 1CC Atty Pemrick.
Notice of Service, filed. Served Plaintiffs' Response to Request for " Fredric Joseph Ammerman

Admissions and Interrogatories and Response to Requests for Production
of Documents via first class mail on February 23, 2008 to John Sughrue
Esq., filed by s/ Keith M. Pemrick Esg. 1CC Atty Pemrick.

'/27/2009 Motion For Summary Judgment, filed by s/ John Sughrue, Esquire. 6cC Fredric Joseph Ammerman
Atty. Sughrue
3/2/2009 Order, this 2nd day of March, 2009, upon consideration of Defendant, John Fredric Joseph Ammerman

D. Duttry's Motion For Summary Judgment, a Rule is issued upon Plaintiffs.
Argument on the merits of said motion shall be held on the 31st day of
March, 2009 at 9:00 A.M. in Courtroom 1. By the Court, /s/ Fredric J.
Ammerman, Pres. Judge. 1CC Atty. Sughrue

1/9/2009 Filing: Subpoena Paid by: Pemrick, Keith M. (attorney for Cherry Timber  Fredric Joseph Ammerman
Associates, Inc.) Receipt number: 1928425 Dated: 3/9/2009 Amount:
$3.00 (Check) For: Cherry Timber Associates, Inc. (plaintiff)
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Jage 5of 7 Case: 2006-01498-CD

Current Judge: Fredric Joseph Ammerman
Cherry Timber Assaciates, Inc., et alvs.Audra Mitchell, et al

Civil Other-COUNT

Jate

User: BHUDSON

Judge

3/16/2C009 Notice of Trial Deposition, filed. To John D. Duttry-c/o John Sughrue Esq.,
: Thelma D. Bush and Beverly Williams, you are hereby respectfully notified
that Cherry Timber Associates Inc., and Chagrin Land Limited Partnership,
will take the deposition of Lional Alexander, Alexander and Associates Inc.
oral examination on March 31, 2009 at 12:30 pm,, filed by s/ Keith M.
Penrick Esg. 1CC AStty Pemrick.

3/30/2009 Factual Affidavit of John Sughrue, Attorney, in Support of Motion for
Summary Judgment, filed by s/John Sughrue, Esq. One CC Attorney
Sughrue

Plaintiffs' Responsé to John D. Duttry's Motion for Summary Judgment,
filed by s/Keith M. Pemrick, Esq. No CC

Plaintiff's Exhibits in Response to Motion for Summary Judgment, filed. No
cC

3/31/2009 Proof of Service of Subpoenas, filed. Subpoenas directing attendance at
Trial on April 21, 2009, were served on Audra Mitchell (now Audra Geiser)
and Scott V. Jones Esq., pursuant to Pennsylvnaia Rule of Civil Procedure
by certified mail, restricted dellvery, filed by s/ Keith M. Pemrick Esq. 1CC
Atty Pemrick.

4112009 Order, AND NOW, this 31st day of March 2009, following argument on the
Defendant's Motion for Summary Judgment, it is the ORDER of this Court
that either counsel may have untit and including Friday, APril 3, 2009, in
which to submit letter brief. The same may be submitted by fax, if counsel
so desires. BY THE COURT: /s/ Fredric J. Ammerman, P. Judge. 1CC
Attys: Pemrick, Sughrue, Hopkins.

420/2009 Motion In Liming, filed by s/ John Sughrue, Esquire. 5CC Atty. Sughrue

Order, filed Cert. copies to Atty. Sughrue for Service
NOW, this 20th day of April, 2009, ORDER that Defendant John D.
Dutrry's Motion for Summary Judgment, be and is hereby DENIED.

1/21/2009 Certificate of Service, filed. That on April 21, 2009 | caused Order dated
April 21, 2009 Denying the Motion for Summary Judgment to be served on
Keith M. Pemrick Esq. by facsimile and by personal service upon Keith M.
Pemrick Esq. Christopher E. Mohney Esq., Ms. Thelma D. Bush and Ms.
Beverly Copelli, filed by s/ John Sughrue Esqg. 1CC Atty Sughrue.

1/23/2009 Stipulation, signed by Keith M. Pemrick, Esquire, and John Sughrue,
Esquire. No CC

- H24/2009 Order, this 22nd day of April, 2009, it is Ordered that counsel for the

Ptaintiff provide the Court with appropriate letter brief within no more than
30 days from this date. Counsel for Defendant shall provide the Court with
appropriate letter brief within no more than 45 days from this date. By the
Court, /s/ Fredric J. Ammerman, Pres. Judge. 1CC Attys: Pemrick,
Sughrue, Hopkins

7129/2009 Order, this 28th day of July, 2008, followmg non-jury trial, it is the
FINDINGS and Ordered: Plamtlﬁ‘s request for Declaratory Judgment is
GRANTED. The Defendants' Counterclaims including any Counterclaim
for Declaratory Relief and/or Adverse Possession are hereby DISMISSED.

By The Court, /s/ Fredric J. Ammerman, Pres. Judge. 1CC Atttys: Pemrick,

Sughrue, Hopkins

3/10/2009 Praecipe for Appearance, filed. Kindly enter my appearance on behalf of
Thelma Bush and Beverly R. Williams a/k/a Beverly Copelli, defendant,
filed by s/ John Sughrue Esq. 4CC Atty Sughrue.

Fredric Joseph Ammerman

Fredric Joseph Ammerman

Fredric Joseph Ammerman
Fredric Joseph Ammerman

Fredric Joseph Ammerman

Fredric Joseph Ammerman

Fredric Joseph Ammerman
Fredric Joseph Ammerman

Fredric Joseph Ammerman

Fredric Joseph Ammerman

Fredric Joseph Ammeérman

Fredric Joseph Ammerman

Fredric Joseph Ammerman
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Current Judge: Fredric Joseph Ammerman
Cherry Timber Associates, lnc et alvs.Audra Mitchell, et al

Civil Other-COUNT

- Jate ' Judge
©3/10/2009 Exceptions of Defendants, John Duttry, Thelma Bush and Beverly Williams Fredric Joseph Ammerman
; to Order dated July 28, 2009 Docketed July 29, 2009. flled by s/ 6CC Atty.
Sughrue
3/12/2008 Scheduling Order, this 12th day of August, 2009, Argument on Exceptions  Fredric Joseph Ammerman

of Defendants, John D. Duttry, Thelma Bush and Beverly Williams to Order
dated July 28, 2009, shall be held on the 8th day of Oct., 2009 at 2:00 p.m.

in courtroom 1. By the Court, /s/ Fredric J. Ammerman, Pres. Judge. 3CC
Atty. Sughrue

10/8/2009 Order, this 8th day of Oct., 2009, the hearing on the Defendants' Fredric Joseph Ammerman
. Exceptions to Order of July 28, 2009 scheduled this date is rescheduled to
Nov. 2, 2009 at 10:00 a.m. in Courtroom 1. By The Court, /s/ Fredric J.
Ammerman, Pres. Judge. 1CC Attys; Hopkins, Sughrue, Pemrick

11/19/2009 Order, NOW, this 17th day of November, 2009, following hearing on the Fredric Joseph Ammerman
Exceptions of Defendants John Duttry, Thelma Bush, and Beverly Williams
to Order dated July 28, 2009, Order that said Exceptions be and are hereby
dismissed. BY THE COURT: /s/Fredric J. Ammerman, P.J. One CC
Attorneys Pemrick, Sughrue, and Hopkins

' 12/15/2009 Filing: Praecipe for Entry of Judgment Pursuant to Pa.R.C.P. No. 227.4(2) Fredric Joseph Ammerman
on the Court's Decision (Non-Jury Verdict) Paid by: Sughrue, John
(attorney for Duttry, John D.) Receipt number: 1932589 Dated: .
12/15/2009 Amount: $20.00 (Check) For: Duttry, John D. {(defendant) filed
by s/John Sughrue, Esq.

Judgment in favor of the Plaintiffs and against the Defendants, John D.
Duttry, Thelma Bush and Beverly R. Williams a/k/a Beverly Copelli on the
Court's Decision (non-jury verdict) entered by Order dated July 28, 2009,
and docketed on July 29, 2009.

One CC and Notice of Judgment to Cherry Timber Associates, Inc.,

Chagrin Land Limited Partnership, John D. Duttry, Thelma Bush, Beverly R.
Williams, and Audra Mitchell

Seven CC Attorney Sughrue

12/16/2009 Motion to Amend Title of Pleading, filed by Atty. Sughrue 5 cert. copies. Fredric Joseph Ammerman

Filing: Notice of Appeal to High Court Paid by: Sughrue, John (attorney for Fredric Joseph Ammerman
Duttry, John D.) Receipt number: 1932616 Dated: 12/16/2009 Amount;

$50.00 (Check) For: Duttry, John D. (defendant) 1 Cert. to Superior Court

with $73.50 Check. 2 Cert. to Atty.

12/23/2009 Order, this 22nd day of Dec., 2009, it is Ordered that John D. Duttry file a  Fredric Joseph Ammerman
concise statement of the matters complained of on appeal no later than 21
days herefrom. by The Court, /s/ Fredric J. Ammerman, Pres. Judge 1CC
Attys: Pemrick; Sughrue

Motion to Enter Consent Order, filed by s/ John Sughrue Esquire. 2CC Fredric Joseph Ammerman
Atty. Sughrue

Order to Amend Pleading, NOW, this 22nd day of Dec., 2008, it is Ordered Fredric Joseph Ammerman
that Defendants are granted Leave to Amend the Pleading filed on August

10, 2009 titied "Exceptions of Defendants, John D. Duttry, Thelma Bush

and Beverly R. Williams to Order Dated July 28, 2009, Docketed July 29,

2009" to "Defendants' Post-Trial Motion" and said Pleading is amended to

be titled, "Defendants' Post-Trial Motion". By The Court, /s/ Fredric J.

Ammerman, Pres. JUdge. 1CC Atty. Sughrue

12/28/2009 Appea! Docket Sheet from Superior Court with docket number 2159-WDA  Fredric Joseph Ammerman
2009
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Current Judge: Fredric Joseph Ammerman
Cherry Timber Associates, Inc., et alvs.Audra Mitchell, et al

Civil Other-COUNT

Jate Judge

1/12/2010 Defendant/Appellant's Concise Statement of Matters Complained of on Fredric Joseph Ammerman
Appeal, filed by s/ John Sughrue, esquire. 7CC to Atty.

2/5/2010 Opinion, filed Cert. to Atty's Pemrick, Mohney, Sughrue, Miksell and Law  Fredric Joseph Ammerman
Libary

2/9/2010 - February 9, 2010, Mailed appeal to Superior Court. Fredric Joseph Ammerman

February 9, 2010, Letters, Re: Notification of mailing appeal mailed to Keith
M. Pemrick, Esq. and John Sughrue, Esq. with certified copies of docket
sheet and Document listing required by Pa.R.A.P. 1931(c).

{ ey waiiy Wig 1Q e § s
and argsted acpy of the grigingl
statemaent filed in this case.

FEB 09 2010
Lo £E.

Prothonotary/
Clerk of Courts

Aftest,




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

No. 06-1498-CD
Cherry Timber Associates, Inc. and
Chagrin Land Limited Partnership
Vs.
Audra Mitchell, John D. Duttry, Thelma Bush,
and Beverly R. Williams a/k/a Beverly Copelli

ITEM DATE OF NAME OF NO. OF
NO. FILING DOCUMENT PAGES
01 09/14/06 Complaint for Declaratory Judgment 14
02 10/24/06 Answer to Complaint for Declaratory Judgment, New Matter, and Counterclaim for 08
Declaratory Judgment ’
03 10/25/06 Praecipe for Entry of Appearance 03
04 11/03/06 Answer of John D. Duttry to Original Complaint 16
05 11/03/06 Certificate of Service, Re: Answer of John D. Duttry to Original Complaint 02
06 11/16/06 Praecipe to Re-issue Complaint 03
07 12/04/06 Reply to New Matter and Answer to Counterclaim, Re: Thelma Bush and Beverly R. 1
Williams a’k/a Beverly Copelli
08 12/04/06 Reply to New Matter and Answer to Counterclaim, Re: John D. Duttry 12
09 12/13/06 Sheriff Retum 05
10 02/14/07 Praecipe for Entry of Appearance 03
11 02/14/07 Sheriff Return 04
12 07/25/07 Answer 06
13 08/31/07 Notice of Service 01
14 08/31/07 Notice of Service ' 01
15 09/25/07 Petition to Withdraw as Counsel 05
16 09/27/07 Rule, Re: Petition to Withdraw as Counsel 01
17 10/19/07 Certificate of Service 02
18 11/16/07 Order, Re: David J. Hopkins, Esq. be permitted to withdraw as counsel 01
19 04/02/08 Notice of Deposition of John D. Dutiry 02
20 04/02/08 Notice of Deposition of Audra Mitchell 02
21 04/16/08 Certificate of Service 02
22 05/15/08 Petition for Order to Discontinue Action as to Defendant Audra Mitchell and Order filed 07
May 16, 2008, issuing rule and scheduling a hearing
23 06/12/08 Response to Petition for Order to Discontinue Action as to Defendant Audra Mitchell 05
24 07/17/08 Answer of Defendant John D. Duttry 06
25 07/18/08 Order, Re: counsel to propose order regarding discontinuance as to Audra Mitchell 01
26 08/20/08 Certificate of Readiness for Non-Jury Trial 03
27 08/20/08 Order, Re: Petition for Order to Discontinue Action as to Audra Mitchell 02
28 08/21/08 Order, Re: Pre-trial conference scheduled 01
29 08/28/08 Motion to Strike Case from Trial List 04
30 08/29/08 | Order, Re: Rule issued and hearing scheduled re: Motion to Strike Case from Trial List 0l
3] 09/17/08 Plaintiffs’ Response to Motion to Strike Case from Trial List 11
32 09/24/08 Release of All Claims 04
33 09/24/08 Praecipe for Partial Discontinuance, Re: Audra Mitchell Only 03
34 09/25/08 Motion to Reschedule Argument and Pre-Trial Conference 06
35 09/26/08 Motion for Protective Order 10
36 09/26/08 Order, Re: hearing scheduled re: Motion to Reschedule Argument to Qutstanding 01
Motions and Pre-Trial Conference
37 09/29/08 Amended Certificate of Service ) 02
38 09/29/08 Scheduling Order, re: rescheduling of Pre-Trial Conference ' 01
39 09/29/08 Order, Re: argument on Plaintiffs’ Motion for Protective Order scheduled 01
40 10/15/08 Affidavit in Support of Defendant John D. Duttry’s Motion to Strike Case from Trial List 05




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

No. 06-1498-CD
Cherry Timber Associates, Inc. and
Chagrin Land Limited Partnership
Vs.
Audra Mitchell, John D. Duttry, Thelma Bush,
‘and Beverly R. Williams a/k/a Beverly Copelli

ITEM DATE OF NAME OF NO. OF
NO. FILING DOCUMENT PAGES
41 10/27/08 Order, Re: Non-Jury Trial is scheduled 02
42 01/19/09 Certificate of Service 02
43 - 01/19/09 | Certificate of Service 02
44 02/25/09 Plaintiffs’ Supplemental Pre-Trial Statement 08
45 02/25/09 | Notice of Service 01
46 02/27/09 | Motion for Summary Judgment 30
47 03/02/09 | Order, Re: Rule issued and hearing scheduled re: Motion for Summary Judgment 01
48 03/16/09 | Notice of Trial Deposition 01
49 03/30/09 Factual Affidavit of John Sughrue, Attorney, in Support of Motion for Summary 11

Judgment
50 03/30/09 Plaintiffs’ Response to John D. Duttry’s Motion for Summary Judgment 14
51 03/30/09 Plaintiffs’ Exhibits in Response to Motion for Summary Judgment 121
52 03/31/09 Proof of Service of Subpoenas 03
53 04/01/09 Order, Re: letter brief to be submitted 01
54 04/20/09 Motion in Limine 07
55 04/20/09 | Order, Re: Motion for Summary Judgment Denied 01
56 04/21/09 | Certificate of Service 02
57 04/23/09 | Stipulation 06
58 04/24/09 Order, Re: Letter brief to be submitted 01
59 07/29/09 Order, Re: following non-jury trial, Plaintiffs’ request for declaratory judgment is 02
Granted; Defendants’ counterclaims including any counterclaim for declaratory relief
and/or adverse possession are Dismissed
60 08/10/09 | Praecipe for Appearance 03
6l 08/10/09 | (title of pleading amended)-Defendants’ Post-Trial Motion/ 17
. Exceptions of Defendants, John Duttry, Thelma Bush, and Beverly Williams
62 08/12/09 Scheduling Order, Re: argument on Exceptions scheduled 01
63 10/08/09 Order, Re: hearing on Defendants’ Exceptions rescheduled 01
64 11/15/09 Order, Re: Exceptions are dismissed 01
65 12/15/09 Praecipe for Entry of Judgment Pursuant to Pa.R.C.P. No. 227.4(2) on the Court’s 04
Decision (Non-Jury Verdict)
66 12/16/09 Motion to Amend Title of Pleading 07
67 12/16/09 | Notice of Appeal to High Court 10
68 12/23/09 Order, Re: John D. Duttry to file concise statement 01
69 12/23/09 | Motion to Enter Consent Order 04
70 12/23/09 | Order to Amend Pleading, Re: Defendants granted leave to amend the pleading filed 01
August 10, 2009, titled “Exceptions of Defendants, John D. Duttry, Thelma Bush and
Beverly R. Williams to Order Dated dated July 28, 2009, docketed July 29, 2009,” to
“Defendants’ Post-Trial Motion”
71 12/28/09 | Appeal Docket Sheet from Superior Court, 2159 WDA 2009 03
72 01/12/10 | Defendant’s/Appellant’s Concise Statement of Matters Complamed of on Appeal 07
73 02/05/10 | Opinion 12
74 . 02/09/10 Letters, Re: Notification of mailing appeal mailed to Keith M. Pemrick, Esq. and John 10

Sughrue, Esq. with certified copies of docket sheet and Document listing required by
Pa.R.A.P. 1931(c)
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William A. Shaw
Prothonotary/Clerk of Goyrts
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Appeal Docket Sheet Yy “-Zuperior Court of Pennsylvania
Docket Number: 2159 WDA 2009
Page 1 of 3

Secure
December 23, 2009 ARy &
L e o s GAPTION SR 1
Cherry Timber Associates, Inc., and Chagrin Land Limitied Partnership FB LE@L
V.
Audra Mitchell, John D. Duttry, Thelma Bush, and Beverly R. Williams a/k/a Beverly Copelli Ml 2ree .
Appeal of: John D. Duttry $  DEC 28 2008
T T T T CASEINEORMATION T T T Swiam A shaw. L]
Initiating Document: Notice of Appeal anotary/Clerk of Courts
Case Status: Active
Case Processing Status:  December 16, 2009 Awaiting Original Record
Journal Number:
Case Category: Civil Case Type(s): Declaratory Judgment
T, CONSOLIBATED GASES T L. . . L RELATEDGASES I i TN
T T T U SCHEDULEDEVENT T T T T T T
Next Event Type: Receive Docketing Statement Next Event Due Date: January 6, 2010 E
Next Event Type: Original Record Received Next Event Due Date: February 16, 2010 b
——s s v v " l""'"""’""'-"‘—"——: ek e T TR - -
b L i e i et GOUNSELINFORMATION & .. ..~ 777 - 7T SN
Appellant Duttry, John D. L 4
Pro Se: No Appoint Counsel Status: Represented .. )
IFP Status: No i P " , '
. ; [ - [
Attorney: Sughrue, John { A *,._\! FeB 25 2010 ¢ e !
BarNo: - 001037 i ! | o
Law Firm: Law Office of John Sughrue | é».‘j’“""“.‘ NP \0
Address: 225 E Market St T I N
Clearfield, PA 16830 N " ;“ E?' i
Phone No: (814) 765-1704 Fax NOT (814) 765:6959 - '
Receive Mail:  Yes
Receive EMail: No EMail Address: jsughrue@sughruelaw.com
Appellee Copelli, Beverly
Pro Se: Yes Appoint Counsel Status: Not Represented e
IFP Status: S
Pro Se: Copelli, Beverly P
Address: 1220 Second Avenue m
Brockway, PA 15824 / ;f o/ 1 . 72 /
Phone No: Fax No:
Receive Mail:  Yes 7 fws. . J
Receive EMail: No EMail Address:

Oh.- | bundle
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Appeal Docket Sheet Superior Court of Pennsylvania
Docket Number: 2159 WDA 2009
Page 2 of 3 Secure
December 23, 2009 St A
L COUNSEL INFORMATION 3
Appellee Cherry Timber Associates, Inc.
Pro Se: No Appoint Counsel Status: Represented
IFP Status:
Attorney: Pemrick, Keith Michael
Bar No: 030322
Law Firm; Dale Woodard Law Firm
Address: 1030 LIBERTY ST
FRANKLIN, PA 16323-1298
Phone No: (814) 432-2181 x:16 Fax No: (814) 437-3212
Receive Mail:  Yes
Receive EMail: No EMail Address: pemricklaw@csonline.net
Appellee Chagrin Land Limited Partnership
Pro Se: No Appoint Counsel Status: Represented
IFP Status:
Attorney: Pemrick, Keith Michael .
Bar No: 030322
Law Firm: Dale Woodard Law Firm
Address: 1030 LIBERTY ST
FRANKLIN, PA 16323-1298
Phone No: (814) 432-2181 X:16 Fax No: (814) 437-3212
Receive Mail:  Yes
Receive EMail: No EMail Address: pemricklaw@csonline.net
Appeliee Bush, Thelma
Pro Se: Yes Appoint Counsel Status: Not Represented
IFP Status:
Pro Se: Bush, Thelma
Address: 450 Salada Road
DuBais, PA 15801
Phone No: Fax No:
Receive Mail:  Yes
Receive EMail: No EMail Address:
o FEEINFORMATION ™~ "~ " T T T ]
Date Name Receipt Number Fee Amt Paid Amt
12/16/2009 Notice of Appeal 2009-SPR-W-001257 73.50 73:50
. T AGENCYRIAL COURTINFORMATION = _~ """ " T T ]
Court Below: Clearfield County Court of Common Pleas
County: Clearfield Division: Clearfield County Civil Division
Order Appealed From: December 15, 2009 Judicial District: 46
Documents Received: December 21, 2009 Notice of Appeal Filed: December 16, 2009
Order Type: Judgment Entered
OTN(s):

Lower Ct Docket No(s):No. 06-1498-CD

Lower Ct Judge(s): Ammerman, Fredric J.
President Judge
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T Appeal Docket Sheet Q
Docket Number: 2159 WDA 2009
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“"ORIGINAL RECORD CONTENT

Original Record ltem

Filed Date

Content Description

Date of Remand of Record:

o ———— -

e e ———

__._ BRIEFING SCHEDUL

g et Come s g t

c o e e a—

None None
e e e DOCKETENTRY T T 7T T T T
Filed Date Docket Entry Participant Type Filed By

December 16, 2009

Notice of Appeal Docketed

Appellant

Duttry, John D.

December 23, 2009

Docketing Statement Exited (Civil)

Western District Filing Office







A

CERTIFICATE AND TRANSMITTAL OF RECORD UNDER PENNSYLVANIA
RULE OF APPELLATE PROCEDURE 1931(c)

To the Prothonotary of the Appellate Court to which the within matter has been appealed:

THE UNDERSIGNED, Clerk (or Prothonotary) of the Court of Common Pleas of
Cleartield County, the said Court being a court of record, does hereby certify that
annexed hereto is a true and correct copy of the whole and entire record, including an
opinion of the Court as required by Pa. R.A.P. 1925, the original papers and exhibits, if

any, on file, the transcript of the proceeding, if any, and the docket entries in the
following matter:

2006-1498-CD
Cherry Timber Associates, Inc. and
Chagrin Land Limited Partnership
Vs.
Audra Mitchell, John D. Duttry, Thelma Bush,
and Beverly R. Williams a/k/a Beverly Copelli

In compliance with Pa. R.A.P. 1931 (c).

The documents compromising the record have been numbered from No. 1 to
» and attached hereto as Exhibit A is a list of the documents correspondingly
numbered and identified with reasonable definiteness, including with respect to each
document, the number of pages comprising the document.

The date on which the record had been transmitted to the Appellate Court is

Febaacy 9,900 . |
(«),LLM%

William A. Shaw
Prothonotary/Clerk of Courts

(seal)




Date: A‘2"/9/201O Cleay™'d County Court of Common Pleas O

Time: 03:57 PM ROA Report

Page 1 of 7 Case: 2006-01498-CD

Current Judge: Fredric Joseph Ammerman
Cherry Timber Associates, Inc., et alvs.Audra Mitchell, et al

Civil Other-COUNT

- Date

Judge

User: BHUDSON

9/14/2006 New Case Filed.

Filing: Complaint for Declaratory Judgment Paid by: Pemrick, Keith M.
(attorney for Cherry Timber Associates, Inc.) Receipt number:; 1915563
Dated: 09/14/2006 Amount: $85.00 (Check) 3CC shff.

10/24/2006 Answer to Complaint For Declaratory Judgment, New Matter And
Counterclaim For Declaratory Judgment, filed by s/ David J. Hopkins,
Esquire. 1CC to Atty.

10/25/2006 Praecipe For Entry of Appearance, filed by Atty. Sughrue, 4 Cert. to Atty.
copy to C/A
Enter my appearance on behalf of John D. Duttry, s/John Sughrue.

11/3/2006 Answer of John D. Duttry to Original Complaint, filed by s/ John Sughrue,
Esquire. 4CC to Atty

Certificate of Service, filed. That on November 3, 2006, a true and correct
copy of Answer of John D. Duttry to Original Complaint to be served on Ms.
Audra Mitchell, filed by s/ John Sughrue Esq. 2CC Atty Sughrue.

11/16/2006 Filing: Praecipe to Re-issue Complaint Paid by: Pemrick, Keith M.
(attorney for Cherry Timber Associates, Inc.) Receipt number: 1916481
Dated: 11/16/2006 Amount: $7.00 (Check) 1 reinstated Complaint to shff.

. 12/4/2006 Reply to New Matter and Answer to Counterclaim, filed by s/ Keith M.

Pemrick Esqg. No CC. (In Re: Theima Bush and Beverly R. Williams a/k/a
Beverly Copelli)

Reply to New Matter and Answer to Counterclaim, filed by s/ Keith M.
Pimrick Esq. NO CC. (In Re: John D. Duttry)

12/13/2006 Sheriff Return, October 5, 2006 at 1:42 om Served the within Complaint for
Declaratory Judgment on John D. Duttry.
October 5, 2006 at 1:35 pm Served the within Complaint for Declaratory
Judgment on Thelma Bush.
September 19, 2006, Sheriff of Jefferson County was deputized.
September 22, 2006 at 1:00 pm Served the within Complaint for
Declaratory Judgment on Beverly R. Williams a/k/a Beverly Copelli. So
Answers, Chester A. Hawkins, Sheriff by s/Marilyn Hamm '
Shff Hawkins costs pd by Dale $83.30
Jefferson Co costs pd by Dale $34.76

2/14/2007 Praecipe For Entry of Appearance, filed. Kindly enter my apperance on
behalf of Defendant, Audra Mitchell, in the above-captioned case, filed by s/
Christopher E. Mohney Esg. NO CC., copy to C/A.

Sheriff Return, November 17, 2006, Sheriff of Elk County was deputized.
November 27, 2006 at 2:30 pm Served the Complaint for Declratory
Judgment on Audra Mitchell. So Answers, Chester A. Hawkins, Sheriff by
s/Marilyn Hamm '

Shff Hawkins costs pd by Woodard $31.00

Elk Co. costs pd by Woodard $30.79

7/25/2007 Answer, filed by s/ Christopher E. Mohney, Esquire. 5CC Atty. Mohney

8/31/2007 Notice of Service, filed. That an original and one (1) copy of Plaintiffs'
interrogatories and Request for Production of Documents to John D. Duttry
were served on counsel for John D. Duttry, and copies were served on all
other counsel of record on August 28, 2007, filed by s/ Keith M. Pemrick
Esq. 1CC Atty.

No Judge
No Judge

No Judge

No Judge

No Judge

No Judge

No Judge

No Judge

No Judge

No Judge

No Judge

No Judge

No Judge
No Judge



Date: 2/9/2010
Time: 03:57 PM

Page 2 of 7

Cleay ™d County Court of Common Pleas User. BHUDSON
ROA Report O
Case: 2006-01498-CD
Current Judge: Fredric Joseph Ammerman

Cherry Timber Associates, Inc., et alvs.Audra Mitchell, et al

Date
' 8/31/2007

Civil Other-COUNT
Judge

9/25/2007

9/27/2007

10/19/2007

' 11/6/2007

4/2/2008

4/16/2008

5/15/2008

5/16/2008

6/12/2008

7/17/2008

Notice of Service, filed. That an original and one (1) copy of Plaintiffs' No Judge
Interrogatories and Requests for Production of Documents Directed to

Thelma Bush and Beverly R. Williams a’k/a Beverly Copelli, were served

on counsel for Thelma Bush and Beverly R. Williams, and copies were

served on all other counsel of record on August 28, 2007, filed by s/ Keith

M. Pemrick Esq. 1CC Atty.

Petition to Withdraw as Counsel, filed by s/ David J. Hopkins, Esquire. No  No Judge
cC

Rule, NOW, this 27th day of Sept., 2007, upon consideration of the Petition Fredric Joseph Ammerman
to Withdraw as Counsel filed on behalf of Defendants, Thelma Bush and

Beverly R. Williams, Rule Returnable on the 6th day of Nov., 2007, at 9:00

a.m. in Courtroom 3. By the Court, /s/ Fredric J. Ammerman, Pres. Judge.

1CC Atty. Hopkins

Certificate of Service, filed. That on October 19, 2007, a true and correct  Fredric Joseph Ammerman
copy of Answers to Interrogatories and Answers to Request for Production

to be served by first class mail to Keith Pemrick Esq., David Hopkins Esqg.,

Christopher E. Mohney Esq. filed by s/ John Sughrue Esg. 4CC Atty.

Order, this 6th day of Nov., 2007, it is Ordered that David J. Hopkins, John K. Reilly Jr.
Esquire, be permitted to withdraw as counsel for Beverly R. Williams and

Thelma Bush, Defendants. By The Court, /s/ John K. Reilly, Jr., Senior

Judge. 1CC Attys: Pemrick, Mohney, Sughrue, Hopkins; 1CC Thelma

Bush, 450 Salada Road, DuBois, PA 15801; 1CC Beverly Williams, 1220

Second Ave., Brockway, PA 15824

Notice of Deposition of John D. Duttry, filed by s/ Keith M. Pemrick Esq. No Fredric Joseph Ammerman
CC.

Notice of Deposition of Audra Mitchell, filed by s/ Keith M. Pemrick Esq. No Fredric Joseph Ammerman
CC.

Certificate of Service, filed. That on April 16, 2008, Defendant's Notice of ~ Fredric Joseph Ammerman
Taking of Deposition of and Subpoena to Steven Jilk, by fax and first class

mait to Mr. Steven Julk-c/o Keith M Pemrick Esg. and Christopher E.

Mohney Esq. and by first class mail to Ms. Thelma D. Bush and Ms.

Beverly Copelli, filed by s/ John Sughrue Esqg. 4CC Atty Sughrue.

Petition For Order to Discontinue Action as to Defendant Audra Mitchell, Fredric Joseph Ammerman
filed by s/ Christopher E. Mohney, Esquire. 4CC Atty. Mohney

Order, this 16th day of May, 2008, upon consideration of the foregoing Fredric Joseph Ammerman
Petition, a Rule is issued upon the parties in interest/respondents. A

hearing on the Petition shall be held on the 17th day of July, 2008 in

Courtroom 1 at 10:00 a.m. Notice of the entry of this Order shall be

provided to all parties by the Petitioner. By The Court, /s/ Fredric J.

Ammerman, pres. Judge. 3CC to Atty.

Response to Petition for Order to Discontinue Action as to Defendant Audra Fredric Joseph Ammerman
Mitchell, filed by s/ Keith M. Pemrick, Esquire. No CC

Answer of Defendant, John D. Duttry. Filed by s/ John Sughrue, Esquire.  Fredric Joseph Ammerman
6CC to Atty




Date. 2/9/2010
Time: 03:57 PM
Page 3 of 7

Cleay"™d County Court of Common Pleas User: BHUDSON
ROA Report O
Case: 2006-01498-CD
Current Judge: Fredric Joseph Ammerman

Cherry Timber Associates, Inc., et alvs.Audra Mitchell, et al

Date

Civil Other-COUNT
Judge

- 7/18/2008

8/20/2008

' 8/21/2008

| 8/28/2008

8/29/2008

9/17/2008

9/24/2008

- 9/25/2008

9/26/2008

Order, this 17th day of July, 2008, following argument on the Petition filed  Fredric Joseph Ammerman
on behalf of Audra Mitchell for Order to Discontinue, it is Ordered that

counse! for the Defendant, Audra Mitchell, the Plaintiffs, and John Duttry,

supply the Court with proposed Order within no more than 15 days from

this date. The Court has no objection to the Order being received by fax.

By The Court /s/ Fredric J. Ammerman, Pres. Judge. 1CC Atty. Pemrick,

Mohney, Sughrue, Hopkins

Certificate of Readiness for Non-Jury Trial,
filed by s/ Keith M. Pemrick, Esquire. no CC

Order, this 20th day of august, 2008, after argument on Defendant Audra  Fredric Joseph Ammerman
Mitchell's Petition for Order to Discontinue Action as to Defendant Audra
Mitchell, and upon stipulation made on the record before the Court of
Defendant Audra Mitchell as follows: The relief requested in the Petition for
Order to Discontinue is granted. Audra Mitchell shall execute a Release
individually and as sole beneficiary and Executrix of the Estate of Paul L.
Mitchell releasing any claim she or the Estate has to the funds being held in
escrow which are the subject of this litigation. Upon execution of the
Release by Audra Mitchell, the Plaintiffs shall mark this action discontinued
as to Audra Mitchell, only. (see original). By The Court, /s/ Fredric J.
Ammerman, Pres. Judge. 1CC Attys; Pemrick, Mohney, Sughrue, Hopkins

Order, this 21st day of August, 2008, it is Ordered that Pre-trial conference Fredric Joseph Ammerman
shall be held on the 2nd day of Oct., 2008 in Chambers at 2:30 p.m. By

The Court, /s/ Fredric J. ammerman, Pres. Judge. 1CC Attys: Pemrick,

Mohney, Sughrue, Hopkins

Motion to Strike Case From Trial List, filed by s/John Sughrue, esquire. Fredric Joseph Ammerman
3CC Atty. Sughrue

Order, this 29th day of August, 2008, upon consideration of Defendant, Fredric Joseph Ammerman
John D. Duttry's Motion to Strike Case from Trial List, a Rule is issued upon

Plaintiffs and Co-Defendants. Rule Returnable on the 22nd day of Sept.,

2008, for filing written response. Hearing on the Merits of said Motion shall

be held on the 2nd day of Oct., 2008 at 2:30 p.m. in Courtroom 1. By The

Court, /s/ Fredric J. ammerman, Pres. Judge. 3CC Atty. Sughrue

Plaintiffs' Response to Motion to Strike Case from Trial List, filed by s/ Fredric Joseph Ammerman
Keith Pemrick, Esquire. No CC

Release of All Claims, signed by Audra Mitchell. 1CC to Atty. Fredric Joseph Ammerman

Praecipe for Partial Discontinuance, please mark the above captioned Fredric Joseph Ammerman
action settled and discontinued as to Audra Mitchell ONLY. Filed by s/ Keith
M. Pemrick, Esquire. 1CC to Atty.

Motion to Reschedule Argument and Pre-Trial Conference, filed by Atty. Fredric Joseph Ammerman
Sughrue 6 Cert. to Atty. ‘ :

Motion for Protective Order, filed by s/Keith M. Pemrick No CC Fredric Joseph Ammerman

Order, this 26th day of Sept., 2008, upcn consideration of Defendant, John Fredric Joseph Ammerman
D. Duttry's Motion to Reschedule Argument to Outstanding Motions and

Pre-Trial Conference, a Rule is issued upon Plaintiffs and Co-Defendants.

Argument on the Merits of said Motion shall be held on the 15th day of Oct.,

2008 at 10:00 a.m. in Courtroom 2. By The Court, /s/ Fredric J.

Ammerman, Pres. Judge. 1CC Atty. Sughrue

Fredric Joseph Ammerman




Date. 2/9/2010 Cle d County Court of Common Pleas User: BHUDSON
Time: 03:57 PM ROA Report O

Page 4 of 7 Case: 2006-01498-CD

Current Judge: Fredric Joseph Ammerman
Cherry Timber Associates, Inc., et alvs. Audra Mitchell, et al

Civil Other-COUNT

Date Judge

9/29/2008 Amended Certificate of Service, filed. That on September 29, 2008 Fredric Joseph Ammerman
Co-defendant, John D. Duttry's Pre-trial Statement to be served by first
class mail to Court Administrator, Christopher E. Mohney Esg., Ms Beverly
Copelli, Keith M. Pemrick Esq., Ms. Thelma D. Bush, filed by s/ John
Sughrue Esq. 1CC Atty Sughrue.

Scheduling Order, this 29th day of Sept., 2008, it is Ordered that Pre-Trial  Fredric Joseph Ammerman
Conf. scheduled for Oct. 2, 2008 is rescheduled for Oct. 15, 2008 at 10:00

a.m. in Courtroom 2. By The Court, /s/ Fredric J. Ammerman, Pres. Judge.

1CC Attys: Pemrick, Sughrue, Hopkins

Order, this 29th day of Sept., 2008, it is Ordered that argument on the Fredric Joseph Ammerman
Plaintiffs’ Motion for Protective Order shall be held on Oct. 15, 2008, in

Courtroom 2 at 10:00 a.m. By The Court, /s/ Fredric J. Ammerman, Pres.

judge. 3CC Atty. Pemrick

10/15/2008 Affidavit in Support of Defendant John D. Duttry's Motion to Strike Case Fredric Joseph Ammerman
from Trial List, filed by s/ John Sughrue Esq. 3CC Atty Sughrue.

10/27/2008 Order, this 27th day of Oct., 2008, following argument relative the hearing  Fredric Joseph Ammerman
‘ on Motion for to Strike Case from Trial List, Pre-Trial Conference and
Motion and for Protective Order, it is Ordered: Non-Jury trial is scheduled
for two days, being April 21 and 22, 2009 in Courtroom 1 to commence at
9:00 a.m. on each day. (see original). By the Court, /s/ Paul E. Cherry,
Judge. 1CC Attys; Pemrick, Hopkins, Sughrue

1/19/2009 Certificate of Service, filed. That on January 16, 2008, a true and correct  Fredric Joseph Ammerman
copy of Defendant's Request for Admissions and Interrogatories to be
served by first class mail to Keith M. Pemrick Esq., filed by s/ John Sughrue
Esqg. 3CC Atty Sughrue.

Certificate of Service, filed. That on January 16, 2009, a true and correct  Fredric Joseph Ammerman
copy of Defendant's Request for Production of Documents to be served by
first class mail to Keith M. Pemrick Esq., filed by s/ John Sughrue Esg. 3CC

Atty Sughrue.

' 2/25/2009 Plaintiffs Supplemental Pre-Trial Statement, filed by s/ Keith M. Pemrick  Fredric Joseph Ammerman
Esq. 1CC Atty Pemrick.
Notice of Service, filed. Served Plaintiffs’ Response to Request for Fredric Joseph Ammerman

| Admissions and Interrogatories and Response to Requests for Production
of Documents via first class mail on February 23, 2008 to John Sughrue
Esq., filed by s/ Keith M. Pemrick Esq. 1CC Atty Pemrick.

, 2/27/2009 Motion For Summary Judgment, filed by s/ John Sughrue, Esquire. 6cC Fredric Joseph Ammerman
Atty. Sughrue
3/2/2009 Order, this 2nd day of March, 2009, upon consideration of Defendant, John Fredric Joseph Ammerman

D. Duttry's Motion For Summary Judgment, a Rule is issued upon Plaintiffs.
Argument on the merits of said motion shall be held on the 31st day of

| March, 2009 at 9:00 A.M. in Courtroom 1. By the Court, /s/ Fredric J.

‘ Ammerman, Pres. Judge. 1CC Atty. Sughrue

| 3/9/2009 Filing: Subpoena Paid by: Pemrick, Keith M. (attorney for Cherry Timber  Fredric Joseph Ammerman
| Associates, Inc.) Receipt number: 1928425 Dated: 3/9/2009 Amount:
$3.00 (Check) For: Cherry Timber Associates, Inc. (plaintiff)
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Cherry Timber Associates, Inc., et alvs.Audra Mitchell, et al

Civil Other-COUNT
Date Judge

3/16/2009 Notice of Trial Deposition, filed. To John D. Duttry-c/o John Sughrue Esqg., Fredric Joseph Ammerman
Thelma D. Bush and Beverly Williams, you are hereby respectfully notified
that Cherry Timber Associates Inc., and Chagrin Land Limited Partnership,
‘ will take the deposition of Lional Alexander, Alexander and Associates Inc.
oral examination on March 31, 2009 at 12:30 pm., filed by s/ Keith M.
Penrick Esq. 1CC AStty Pemrick.

3/30/2009 Factual Affidavit of John Sughrue, Attorney, in Support of Motion for Fredric Joseph Ammerman
Summary Judgment, filed by s/John Sughrue, Esq. One CC Attorney
Sughrue
Plaintiffs' Response to John D. Duttry's Motion for Summary Judgment, Fredric Joseph Ammerman

filed by s/Keith M. Pemrick, Esq. No CC

Plaintiff's Exhibits in Response to Motion for Summary Judgment, filed. No Fredric Joseph Ammerman
CC

3/31/2009 Proof of Service of Subpoenas, filed. Subpoenas directing attendance at  Fredric Joseph Ammerman
Trial on April 21, 2009, were served on Audra Mitchell (now Audra Geiser)
and Scott V. Jones Esq., pursuant to Pennsylvnaia Rule of Civil Procedure
by certified mail, restricted delivery, filed by s/ Keith M. Pemrick Esq. 1CC
Atty Pemrick.

4/1/2009 Order, AND NOW, this 31st day of March 2009, following argument on the Fredric Joseph Ammerman
Defendant's Motion for Summary Judgment, it is the ORDER of this Court
that either counsel may have until and including Friday, APril 3, 2009, in
which to submit letter brief. The same may be submitted by fax, if counsel
so desires. BY THE COURT: /s/ Fredric J. Ammerman, P. Judge. 1CC
Attys: Pemrick, Sughrue, Hopkins.

4/20/2009 Motion In Limine, filed by s/ John Sughrue, Esquire. 5CC Atty. Sughrue Fredric Joseph Ammerman

Order, filed Cert. copies to Atty. Sughrue for Service Fredric Joseph Ammerman
NOW, this 20th day of April, 2009, ORDER that Defendant John D.
Dutrry's Motion for Summary Judgment, be and is hereby DENIED.

| 4/21/2009 Certificate of Service, filed. That on April 21, 2009 | caused Order dated Fredric Joseph Ammerman
Aprit 21, 2009 Denying the Motion for Summary Judgment to be served on

\ Keith M. Pemrick Esg. by facsimile and by personal service upon Keith M.

| Pemrick Esq. Christopher E. Mohney Esq., Ms. Thelma D. Bush and Ms.

\ Beverly Copelli, filed by s/ John Sughrue Esq. 1CC Atty Sughrue.

1 4/23/2009 Stipulation, signed by Keith M. Pemrick, Esquire, and John Sughrue, Fredric Joseph Ammerman
Esquire. No CC
4/24/2009 Order, this 22nd day of April, 2009, it is Ordered that counsel for the Fredric Joseph Ammerman

Plaintiff provide the Court with appropriate letter brief within no more than
30 days from this date. Counsel for Defendant shall provide the Court with
appropriate letter brief within no more than 45 days from this date. By the
Court, /s/ Fredric J. Ammerman, Pres. Judge. 1CC Attys: Pemrick,
Sughrue, Hopkins

7/29/2009 Order, this 28th day of July, 2009, following non-jury trial, it is the Fredric Joseph Ammerman
FINDINGS and Ordered: Plaintiff's request for Declaratory Judgment is
GRANTED. The Defendants' Counterclaims including any Counterclaim
for Declaratory Relief and/or Adverse Possession are hereby DISMISSED.
By The Court, /s/ Fredric J. Ammerman, Pres. Judge. 1CC Atttys: Pemrick,
Sughrue, Hopkins

8/10/2009 Praecipe for Appearance, filed. Kindly enter my appearance on behalf of  Fredric Joseph Ammerman
Thelma Bush and Beverly R. Williams a’k/a Beverly Copelli, defendant,
filed by s/ John Sughrue Esqg. 4CC Atty Sughrue.
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8/10/2009

8/12/2009

10/8/2009

11/19/2009

12/16/2009

12/16/2009

! 12/23/2009

12/28/2009

Exceptions of Defendants, John Duttry, Thelma Bush and Beverly Williams Fredric Joseph Ammerman
to Order dated July 28, 2009, Docketed July 29, 2009. filed by s/ 5CC Atty.
Sughrue

Scheduling Order, this 12th day of August, 2009, Argument on Exceptions Fredric Joseph Ammerman
of Defendants, John D. Duttry, Thelma Bush and Beverly Williams to Order

dated July 28, 2009, shall be held on the 8th day of Oct., 2009 at 2:00 p.m.

in courtroom 1. By the Court, /s/ Fredric J. Ammerman, Pres. Judge. 3CC

Atty. Sughrue

Order, this 8th day of Oct., 2008, the hearing on the Defendants' Fredric Joseph Ammerman
Exceptions to Order of July 28, 2009 scheduled this date is rescheduled to

Nov. 2, 2009 at 10:00 a.m. in Courtroom 1. By The Court, /s/ Fredric J.

Ammerman, Pres. Judge. 1CC Attys; Hopkins, Sughrue, Pemrick

Order, NOW, this 17th day of November, 2009, following hearing on the Fredric Joseph Ammerman
Exceptions of Defendants John Duttry, Thelma Bush, and Beverly Williams

to Order dated July 28, 2009, Order that said Exceptions be and are hereby

dismissed. BY THE COURT: /s/Fredric J. Ammerman, P.J. One CC

Attorneys Pemrick, Sughrue, and Hopkins

Filing: Praecipe for Entry of Judgment Pursuant to Pa.R.C.P. No. 227.4(2) Fredric Joseph Ammerman
on the Court's Decision (Non-Jury Verdict) Paid by: Sughrue, John .
(attorney for Duttry, John D.) Receipt number: 1932589 Dated:

12/15/2009 Amount: $20.00 (Check) For: Duttry, John D. {defendant) filed

by s/John Sughrue, Esq.

Judgment in favor of the Plaintiffs and against the Defendants, John D.

Duttry, Thelma Bush and Beverly R. Williams a/k/a Beverly Copelli on the

Court's Decision (non-jury verdict) entered by Order dated July 28, 2008,

and docketed on July 29, 2009.

One CC and Notice of Judgment to Cherry Timber Associates, Inc.,

Chagrin Land Limited Partnership, John D. Duttry, Thelma Bush, Beverly R.

Williams, and Audra Mitchell

Seven CC Attorney Sughrue

Motion to Amend Title of Pleading, filed by Atty. Sughrue 5 cert. copies. Fredric Joseph Ammerman

Filing: Notice of Appeal to High Court Paid by: Sughrue, John (attorney for Fredric Joseph Ammerman
Duttry, John D.) Receipt number: 1932616 Dated: 12/16/2009 Amount:

$50.00 (Check) For: Duttry, John D. (defendant) 1 Cert. to Superior Court

with $73.50 Check. 2 Cert. to Atty.

Order, this 22nd day of Dec., 2009, it is Ordered that John D. Duttry file a  Fredric Joseph Ammerman
concise statement of the matters complained of on appeal no later than 21

days herefrom. by The Court, /s/ Fredric J. Ammerman, Pres. Judge 1CC

Attys: Pemrick, Sughrue

Motion to Enter Consent Order, filed by s/ John Sughrue, Esquire. 2CC Fredric Joseph Ammerman
Atty. Sughrue

Order to Amend Pleading, NOW, this 22nd day of Dec., 2009, it is Ordered Fredric Joseph Ammerman
that Defendants are granted Leave to Amend the Pleading filed on August

10, 2009 titled "Exceptions of Defendants, John D. Duttry, Thelma Bush

and Beverly R. Williams to Order Dated July 28, 2009, Docketed July 29,

2009" to "Defendants' Post-Trial Motion" and said Pleading is amended to

be titled, "Defendants' Post-Trial Motion". By The Court, /s/ Fredric J.

Ammerman, Pres. JUdge. 1CC Atty. Sughrue

Appeal Docket Sheet from Superior Court with docket number 2159-WDA  Fredric Joseph Ammerman
2009
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1/12/2010 Defendant/Appeliant's Concise Statement of Mztters Complained of on Fredric Joseph Ammerman
Appeal, filed by s/ John Sughrue, esquire. 7CC to Atty.
) 2/5/2010 pr)g\:;:n, fled Cert. to Atty's Pemrick, Mohney, Sughrue, Miksell and Law  Fredric Joseph Ammerman
2/9/12010 February 9, 2010, Mailed appeal to Superior Court. Fredric Joseph Ammerman

February 9, 2010, Letters, Re: Notification of mailing appeal mailed to Keith
M. Pemrick, Esq. and John Sughrue, Esq. with certified copies of docket
sheet and Document listing required by Pa.R.A.2. 1931(c).

{ harety wraity B9g 10 be 9 e
and angstad copy of the grigingl
statement filed in this cage.

FEB 09 2010

Atest, Prothonotary/

Clerk of Courts




INTHE COURT OQMMON PLEAS OF CLEARFIELD COC/\I‘Y, PENNSYLVANIA

No. 06-1498-CD
Cherry Timber Associates, Inc. and
Chagrin Land Limited Partnership
Vs.
Audra Mitchell, John D. Duttry, Thelma Bush,
and Beverly R. Williams a/k/a Beverly Copelli

ITEM DATE OF NAME OF NO. OF
NO. FILING DOCUMENT PAGES
01 09/14/06 Complaint for Declaratory Judgment 14
02 10/24/06 Answer to Complaint for Declaratory Judgment, New Matter, and Counterclaim for 08

Declaratory Judgment
03 10/25/06 Praecipe for Entry of Appearance 03
04 11/03/06 Answer of John D. Duttry to Original Complaint 16
Q5 11/03/06 Certificate of Service, Re: Answer of John D. Duttry to Original Complaint 02
06 11/16/06 Praecipe to Re-issue Complaint 03
07 12/04/06 Reply to New Matter and Answer to Counterclaim, Re: Thelma Bush and Beverly R. 11
Williams a/k/a Beverly Copelli
08 12/04/06 Reply to New Matter and Answer to Counterclaim, Re: John D. Duttry 12
09 12/13/06 Sheriff Return 05
10 02/14/07 Praecipe for Entry of Appearance 03
11 02/14/07 Sheriff Return 04
12 07/25/07 Answer 06
13 08/31/07 Notice of Service 01
14 08/31/07 Notice of Service 01
15 09/25/07 Petition to Withdraw as Counsel 05
16 09/27/07 Rule, Re: Petition to Withdraw as Counsel 01
17 10/19/07 Certificate of Service 02
18 11/16/07 Order, Re: David J. Hopkins, Esq. be permitted to withdraw as counsel 01
19 04/02/08 Notice of Deposition of John D. Duttry 02
20 04/02/08 | Notice of Deposition of Audra Mitchell 02
21 04/16/08 Certificate of Service 02
22 05/15/08 Petition for Order to Discontinue Action as to Defendant Audra Mitchell and Order filed 07
May 16, 2008, issuing rule and scheduling a hearing
23 06/12/08 Response to Petition for Order to Discontinue Action as to Defendant Audra Mitchell 05
24 07/17/08 | Answer of Defendant John D. Duttry 06
25 07/18/08 Order, Re: counsel to propose order regarding discontinuance as to Audra Mitchell 01
26 08/20/08 Certificate of Readiness for Non-Jury Trial 03
27 08/20/08 Order, Re: Petition for Order to Discontinue Action as to Audra Mitchell 02
28 08/21/08 Order, Re: Pre-trial conference scheduled 01
29 08/28/08 Motion to Strike Case from Trial List 04
30 08/29/08 Order, Re: Rule issued and hearing scheduled re: Motion to Strike Case from Trial List 01
31 09/17/08 Plaintiffs’ Response to Motion to Strike Case from Trial List 11
32 09/24/08 Release of All Claims 04
33 09/24/08 Praecipe for Partial Discontinuance, Re: Audra Mitchell Only 03
34 09/25/08 Motion to Reschedule Argument and Pre-Trial Conference 06
35 09/26/08 Motion for Protective Order 10
36 09/26/08 Order, Re: hearing scheduled re: Motion to Reschedule Argument to Outstanding 01
Motions and Pre-Trial Conference
37 09/29/08 Amended Certificate of Service 02
38 09/29/08 Scheduling Order, re: rescheduling of Pre-Trial Conference 01
39 09/29/08 Order, Re: argument on Plaintiffs’ Motion for Protective Order scheduled 01
40 10/15/08 Affidavit in Support of Defendant John D. Duttry’s Motion to Strike Case from Trial List 05




IN THE COURT OFQMMON PLEAS OF CLEARFIELD COOIY, PENNSYLVANIA

No. 06-1498-CD
Cherry Timber Associates, Inc. and
Chagrin Land Limited Partnership
Vs.
Audra Mitchell, John D. Duttry, Thelma Bush,
and Beverly R. Williams a/k/a Beverly Copelli

ITEM DATE OF NAME OF NO. OF
NO. FILING DOCUMENT PAGES
41 10/27/08 Order, Re: Non-Jury Trial is scheduled 02
42 01/19/09 Certificate of Service 02
43 01/19/09 Certificate of Service 02
44 02/25/09 Plaintiffs’ Supplemental Pre-Trial Statement 08
45 02/25/09 Notice of Service 01
46 02/27/09 Motion for Summary Judgment 30
47 03/02/09 Order, Re: Rule issued and hearing scheduled re: Motion for Summary Judgment 01
48 03/16/09 Notice of Trial Deposition 01
49 03/30/09 Factual Affidavit of John Sughrue, Attorney, in Support of Motion for Summary 11

Judgment
50 03/30/09 Plaintiffs’ Response to John D. Duttry’s Motion for Summary Judgment 14
51 03/30/09 Plaintiffs’ Exhibits in Response to Motion for Summary Judgment 121
52 03/31/09 Proof of Service of Subpoenas 03
53 04/01/09 Order, Re: letter brief to be submitted 01
54 04/20/09 Motion in Limine 07
5§ 04/20/09 Order, Re: Motion for Summary Judgment Denied 01
56 04/21/09 | Certificate of Service 02
57 04/23/09 Stipulation 06
58 04/24/09 Order, Re: Letter brief to be submitted 01
59 07/29/09 Order, Re: following non-jury trial, Plaintiffs’ request for declaratory judgment is 02
Granted; Defendants’ counterclaims including any counterclaim for declaratory relief
and/or adverse possession are Dismissed
60 08/10/09 Praecipe for Appearance 03
61 08/10/09 (title of pleading amended)-Defendants’ Post-Trial Motion/ 17
Exceptions of Defendants, John Duttry, Thelma Bush, and Beverly Williams
62 08/12/09 Scheduling Order, Re: argument on Exceptions scheduled 01
63 10/08/09 Order, Re: hearing on Defendants’ Exceptions rescheduled 01
64 11/19/09 Order, Re: Exceptions are dismissed 01
65 12/15/09 Praecipe for Entry of Judgment Pursuant to Pa.R.C.P. No. 227.4(2) on the Court’s 04
Decision (Non-Jury Verdict)
66 12/16/09 Motion to Amend Title of Pleading 07
67 12/16/09 | Notice of Appeal to High Court 10
68 12/23/09 Order, Re: John D. Duttry to file concise statement 01
69 12/23/09 Motion to Enter Consent Order 04
70 12/23/09 Order to Amend Pleading, Re: Defendants granted leave to amend the pleading filed 0l
August 10, 2009, titled “Exceptions of Defendants, John D. Duttry, Thelma Bush and
Beverly R. Williams to Order Dated dated July 28, 2009, docketed July 29, 2009,” to
“Defendants’ Post-Trial Motion™
71 12/28/09 Appeal Docket Sheet from Superior Court, 2159 WDA 2009 03
72 01/12/10 Defendant’s/Appellant’s Concise Statement of Matters Complained of on Appeal 07
73 02/05/10 Opinion 12
74 02/09/10 Letters, Re: Notification of mailing appeal mailed to Keith M. Pemrick, Esq. and John 10

Sughrue, Esq. with certified copies of docket sheet and Document listing required by
Pa.R.A.P. 1931(c)
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Clearfield County Office of the Prothonotary and Clerk of Courts

i William A, Shaw Jacld Kendrick Bonnie Hudson David S. Ammerman
Prothonotary/Clerk of Courts  Deputy Prothonotary/Clerk of Courts  Administrative Assistant  Solicitor

PO Box 549, Clearfield, PA 16830 =  Phone: (814) 765-2641 Ex1.1330 ®  Fax (814) 765-7659 = www.clearfieldco.org

Fredric J. Ammerman, President Judge Keith M. Pemrick, Esq.
Court of Common Pleas 1030 Liberty Street
230 E. Market Street Franklin, PA 16323

Clearfield, PA 16830

John Sughrue, Esq.
225 East Market Street
Clearfield, PA 16830

Cherry Timber Associates, Inc. and
Chagrin Land Limited Partnership
Vs.
Audra Mitchell, John D. Duttry, Thelma Bush,
and Beverly R. Williams a’k/a Beverly Copelli

Court No. 06-1498-CD; Superior Court No. 2159 WDA 2009
Dear Counsel:
Please be advised that the above referenced record was forwarded to the Superior

Court of Pennsylvania on February 9, 2010. The transcripts will be forwarded upon their
filing in my office, per Superior Court’s instructions.

F&}_ %}L | Sincerely,
e Al

William A. Shaw
Sh
o‘ﬁﬁ'&'fﬁ&m of Courts Prothonotary/Clerk of Courts

>
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IN THE COURT OF CUMMON PLEAS OF CLEARFIELD CO

9.

No. 06-1498-CD
Cherry Timber Associates, Inc. and
Chagrin Land Limited Partnership
Vs.
Audra Mitchell, John D. Duttry, Thelma Bush,
and Beverly R. Williams a/k/a Beverly Copelli

(g\’?" Y, PENNSYLVANIA

ITEM DATE OF NAME OF NO. OF
NQ. FILING : DOCUMENT PAGES
01 09/14/06 | Complaint for Declaratory Judgment 14
02 10/24/06 Answer to Complaint for Declaratory Judgment, New Matter, and Counterclaim for 08

Declaratory Judgment
03 10/25/06 | Praecipe for Entry of Appearance 03
04 11/03/06 | Answer of John D. Duttry to Original Complaint 16
05 11/03/06 Certificate of Service, Re: Answer of John D. Duttry to Original Complaint 02
06 11/16/06 | Praecipe to Re-issue Complaint 03
07 12/04/06 Reply to New Matter and Answer to Counterclaim, Re: Thelma Bush and Beverly R. 1
Williams a/k/a Beverly Copelli
08 12/04/06 Reply to New Matter and Answer to Counterclaim, Re: John D. Duttry 12
09 12/13/06 | Sheriff Return 05
10 02/14/07 | Praecipe for Entry of Appearance 03
11 02/14/07 | Sheriff Return 04
12 07/25/07 Answer 06
13 08/31/07 | Notice of Service 01
14 08/31/07 | Notice of Service 01
15 09/25/07 | Petition to Withdraw as Counsel 05
16 09/27/07 Rule, Re: Petition to Withdraw as Counsel 01
17 10/19/07 Certificate of Service 02
18 11/16/07 Order, Re: David J. Hopkins, Esq. be permitted to withdraw as counsel 0l
19 04/02/08 | Notice of Deposition of John D. Duttry 02
20 04/02/08 | Notice of Deposition of Audra Mitchell 02
21 04/16/08 | Certificate of Service 02
22 05/15/08 Petition for Order to Discontinue Action as to Defendant Audra Mitchell and Order filed 07
May 16, 2008, issuing rule and scheduling a hearing
23 06/12/08 Response to Petition for Order to Discontinue Action as to Defendant Audra Mitchell 05
24 07/17/08 | Answer of Defendant John D. Duttry 06
25 07/18/08 | Order, Re: counsel to propose order regarding discontinuance as to Audra Mitchell 01
26 08/20/08 | Certificate of Readiness for Non-Jury Trial 03
27 08/20/08 Order, Re: Petition for Order to Discontinue Action as to Audra Mitchell 02
28 08/21/08 Order, Re: Pre-trial conference scheduled 01
29 08/28/08 Motion to Strike Case from Trial List 04
30 08/29/08 Order, Re: Rule issued and hearing scheduled re: Motion to Strike Case from Trial List 0l
31 09/17/08 Plaintiffs’ Response to Motion to Strike Case from Trial List 11
32 09/24/08 Release of All Claims 04
33 09/24/08 Praecipe for Partial Discontinuance, Re: Audra Mitchell Only 03
34 09/25/08 Motion to Reschedule Argument and Pre-Trial Conference 06
35 09/26/08 Motion for Protective Order 10
36 09/26/08 | Order, Re: hearing scheduled re: Motion to Reschedule Argument to Outstanding 01
Motions and Pre-Trial Conference
37 09/29/08 | Amended Certificate of Service 02
38 09/29/08 | Scheduling Order, re: rescheduling of Pre-Trial Conference 01
39 09/29/08 | Order, Re: argument on Plaintiffs’ Motion for Protective Order scheduled 01
40 Affidavit in Support of Defendant John D. Duttry’s Motion to Strike Case from Trial List 05

10/15/08




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COg.V’Qw Y, PENNSYLVANIA

No. 06-1498-CD
Cherry Timber Associates, Inc. and
Chagrin Land Limited Partnership
Vs.
Audra Mitchell, John D. Duttry, Thelma Bush,
and Beverly R. Williams a/k/a Beverly Copelli

ITEM DATE OF NAME OF NO. OF
NO. FILING DOCUMENT PAGES
4] 10/27/08 Order, Re: Non-Jury Trial is scheduled 02
42 01/19/09 | Certificate of Service 02
43 01/19/09 | Certificate of Service 02
44 02/25/09 Plaintiffs’ Supplemental Pre-Trial Statement 08
45 02/25/09 | Notice of Service 01
46 02/27/09 Motion for Summary Judgment . 30
47 03/02/09 Order, Re: Rule issued and hearing scheduled re: Motion for Summary Judgment 01
48 03/16/09 | Notice of Trial Deposition 01
49 03/30/09 | Factual Affidavit of John Sughrue, Attorney, in Support of Motion for Summary 11

Judgment
50 03/30/09 Plaintiffs’ Response to John D. Duttry’s Motion for Summary Judgment 14
51 03/30/09 Plaintiffs’ Exhibits in Response to Motion for Summary Judgment 121
52 03/31/09 Proof of Service of Subpoenas 03
53 04/01/09 Order, Re: letter brief to be submitted 01
54 04/20/09 Motion in Limine , 07
55 04/20/09 Order, Re: Motion for Summary Judgment Denied 01
56 04/21/09 Certificate of Service 02
57 04/23/09 | Stipulation 06
58 04/24/09 Order, Re: Letter brief to be submitted 01
59 07/29/09 Order, Re: following non-jury trial, Plaintiffs’ request for declaratory judgment is 02
Granted; Defendants’ counterclaims including any counterclaim for declaratory relief
and/or adverse possession are Dismissed
60 08/10/09 | Praecipe for Appearance 03
61 08/10/09 (title of pleading amended)-Defendants’ Post-Trial Motion/ _ 17
Exceptions of Defendants, John Duttry, Thelma Bush, and Beverly Williams
62 08/12/09 Scheduling Order, Re: argument on Exceptions scheduled 01
63 10/08/09 Order, Re: hearing on Defendants’ Exceptions rescheduled 01
64 11/19/09 Order, Re: Exceptions are dismissed 01
65 12/15/09 Praecipe for Entry of Judgment Pursuant to Pa.R.C.P. No. 227.4(2) on the Court’s 04
Decision (Non-Jury Verdict)
66 12/16/09 Motion to Amend Title of Pleading 07
67 12/16/09 | Notice of Appeal to High Court 10
68 12/23/09 | Order, Re: John D. Duttry to file concise statement 01
69 12/23/09 | Motion to Enter Consent Order 04
70 12/23/09 Order to Amend Pleading, Re: Defendants granted leave to amend the pleading filed 01
August 10, 2009, titled “Exceptions of Defendants, John D. Duttry, Thelma Bush and
Beverly R. Williams to Order Dated dated July 28, 2009, docketed July 29, 2009,” to
“Defendants’ Post-Trial Motion” _
71 12/28/09 | Appeal Docket Sheet from Superior Court, 2159 WDA 2009 03
72 01/12/10 | Defendant’s/Appellant’s Concise Statement of Matters Complained of on Appeal 07
73 02/05/10 | Opinion 12
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i Date

Civil Other-COUNT

Judge

User: BHUDSON

|
2/14/2006

10/24/2006

10/25/2006

11/3/2006

| 11/16/2006

‘ .
12/4/2006

|

\
1 12/13/2006

; 2/14/2007

171252007
3/31/2007

New Case Filed.

Filing: Complaint for Declaratory Judgment Paid by: Pemrick, Keith M.
(attorney for Cherry Timber Associates, Inc.) Receipt number: 1915563
Dated: 09/14/2006 Amount: $85.00 (Check) 3CC shff.

Answer to Complaint For Declaratory Judgment, New Matter And
Counterclaim For Declaratory Judgment, filed by s/ David J. Hopkins,
Esquire. 1CC to Atty.

Praecipe For Entry of Appearance, filed by Atty. Sughrue, 4 Cert. to Atty.
copy to C/A
Enter my appearance on behalf of John D. Duttry, s/John Sughrue.

Answer of John D. Duttry to Original Complaint, filed by s/ John Sughrue,
Esquire. 4CC to Atty

Certificate of Service, filed. That on November '3, 2008, a true and correct
copy of Answer of John D. Duttry to Original Complaint to be served on Ms.
Audra Mitchell, filed by s/ John Sughrue Esq. 2CC Atty Sughrue.

Filing: Praecipe to Re-issue Complaint Paid by: Pemrick, Keith M.
(attorney for Cherry Timber Associates, Inc.) Receipt number: 1916481
Dated: 11/16/2006 Amount: $7.00 (Check) 1 reinstated Complaint to shff.

Reply to New Matter and Answer to Counterclaim, filed by s/ Keith M.
Pemrick Esq. No CC. {In Re: Thelma Bush and Beverly R. Williams a/k/a
Beverly Copelli)

Reply to New Matter and Answer to Counterclaim, filed by s/ Keith M.
Pimrick Esq. NO CC. (In Re: John D. Duttry)

Sheriff Return, October 5, 2006 at 1:42 om Served the within Complaint for
Declaratory Judgment on John D. Duttry.

October 5, 2006 at 1:35 pm Served the within Complaint for Declaratory
Judgment on Thelma Bush.

September 19, 2006, Sheriff of Jefferson County was deputized.
September 22, 2006 at 1:00 pm Served the within Complaint for
Declaratory Judgment on Beverly R. Williams a/k/a Beverly Copelli. So
Answers, Chester A. Hawkins, Sheriff by s/Marilyn Hamm

Shff Hawkins costs pd by Dale $83.30

Jefferson Co costs pd by Dale $34.76

Praecipe For Entry of Appearance, filed. Kindly enter my apperance on
behalf of Defendant, Audra Mitchell, in the above-captioned case, filed by s/
Christopher E. Mohney Esq. NO CC., copy to C/A.

Sheriff Return, November 17, 20086, Sheriff of Elk County was deputized.
November 27, 2006 at 2:30 pm Served the Complaint for Declratory
Judgment on Audra Mitchell. So Answers, Chester A. Hawkins, Sheriff by
s/Marilyn Hamm

Shff Hawkins costs pd by Woodard $31.00

Elk Co. costs pd by Woodard $30.79

Answer, filed by s/ Christopher E. Mohney, Esquire. 5CC Atty. Mohney

Notice of Service, filed. That an original and one (1) copy of Plaintiffs'
interrogatories and Request for Production of Documents to John D. Duttry
were served on counsel for John D. Duttry, and copies were served on all
other counsel of record on August 28, 2007, filed by s/ Keith M. Pemrick
Esqg. 1CC Atty.

"No Judge
No Judge

No Judge
No Judge

No Judge

No Judge
No Judge
No Judge

No Judge

No Judge

No Judge

No Judge

No Judge
No Judge
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Cherry Timber Associates, Inc., et alvs.Audra Mitchell, et al

Civil Other-COUNT
Judge

13/31/2007

3/25/2007.

32712007
10/19/2007

11/6/2007

4/2/2008

|
\
1/16/2008
|

3/15/2008

5/16/2008

\
| :
“ 3/12/2008

\
7117/2008

Notice of Service, filed. That an original and one (1) copy of Plaintiffs' No Judge
Interrogatories and Requests for Production of Documents Directed to

Thelma Bush and Beverly R. Williams a/k/a Beverly Copelli, were served

on counsel for Thelma Bush and Beverly R. Williams, and copies were

served on all other counsel of record on August 28, 2007, filed by s/ Keith

M. Pemrick Esq. 1CC Atty.

Petition to Withdraw as Counsel, filed by s/ David J. Hopkins, Esquire. No No Judge
CC '

Rule, NOW, this 27th day of Sept., 2007, upon consideration of the Petition Fredric Joseph Ammerman
to Withdraw as Counsel filed on behalf of Defendants, Thelma Bush and

Beverly R. Williams, Rule Returnable on the 6th day of Nov., 2007, at 9.00

a.m. in Courtroom 3. By the Court, /s/ Fredric J. Ammerman, Pres. Judge.

1CC Atty. Hopkins

Certificate of Service, filed. That on October 19, 2007, a true and correct ~ Fredric Joseph Ammerman
copy of Answers to Interrogatories and Answers to Request for Production

to be served by first class mail to Keith Pemrick Esq., David Hopkins Esq.,

Christopher E. Mohney Esq. filed by s/ John Sughrue Esq. 4CC Atty.

Order, this 6th day of Nov., 2007, it is Ordered that David J. Hopkins, John K. Reilly Jr.
Esquire, be permitted to withdraw as counsel for Beverly R. Williams and

Thelma Bush, Defendants. By The Court, /s/ John K. Reilly, Jr., Senior

Judge. 1CC Attys: Pemrick, Mohney, Sughrue, Hopkins; 1CC Thelma

Bush, 450 Salada Road, DuBois, PA 15801; 1CC Beverly Williams, 1220

Second Ave., Brockway, PA 15824

Notice of Deposition of John D. Duttry, filed by s/ Keith M. Pemrick Esq. No Fredric Joseph Ammerman
CC. '

Notice of Deposition of Audra Mitchell, filed by s/ Keith M. Pemrick Esq. No Fredric Joseph Ammerman
CC. '

Certificate of Service, filed. That on April 16, 2008, Defendant's Notice of  Fredric Joseph Ammerman
Taking of Deposition of and Subpoena to Steven Jilk, by fax and first class

mail to Mr. Steven Julk-c/o Keith M Pemrick Esq. and Christopher E.

Mohney Esq. and by first class mail to Ms. Thelma D. Bush and Ms.

Beverly Copelli, filed by s/ John Sughrue Esq. 4CC Atty Sughrue.

Petition For Order to Discontinue Action as to Defendant Audra Mitchell, Fredric Joseph Ammerman
filed by s/ Christopher E. Mohney, Esquire. 4CC Atty. Mohney

Order, this 16th day of May, 2008, upon consideration of the foregoing Fredric Joseph Ammerman
Petition, a Rule is issued upon the parties in interest/respondents. A

hearing on the Petition shall be held on the 17th day of July, 2008 in

Courtroom-1 at 10:00 a.m. Notice of the entry of this Order shall be

provided to all parties by the Petitioner. By The Court, /s/ Fredric J.

Ammerman, pres. Judge. 3CC to Atty.

Response to Petition for Order to Discontinue Action as to Defendant Audra Fredric Joseph Ammerman
Mitchell, filed by s/ Keith M. Pemrick, Esquire. No CC

Answer of Defendant, John D. Duttry. Filed by s/ John Sughrue, Esquire.  Fredric Joseph Ammerman
BCC to Atty
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‘ 7/18/2008 Order, this 17th day of July, 2008, following argument on the Petition filed  Fredric Joseph Ammerman
: on behalf of Audra Mitchell for Order to Discontinue, it is Ordered that ’
‘ counsel for the Defendant, Audra Mitcheli, the Plaintiffs, and John Duttry,
i supply the Court with proposed Order within no more than 15 days from
i . this date. The Court has no objection to the Order being received by fax.
| By The Court /s/ Fredric J. Ammerman, Pres. Judge. 1CC Atty. Pemrick,
Mohney, Sughrue, Hopkins

3/20/2008 Certificate of Readiness for Non-Jury Trial, Fredric Joseph Ammerman
filed by s/ Keith M. Pemrick, Esquire. nc CC

Order, this 20th day of august, 2008, after argument on Defendant Audra  Fredric Joseph Ammerman
Mitchell's Petition for Order to Discontinue Action as to Defendant Audra
Mitchell, and upon stipulation made on the record before the Court of
Defendant Audra Mitchell as follows: The relief requested in the Petition for
Order to Discontinue is granted. Audra Mitchell shall execute a Release
individually and as sole beneficiary and Executrix of the Estate of Paul L.
Mitchell releasing any claim she or the Estate has to the funds being held in
escrow which are the subject of this litigation. Upon execution of the
Release by Audra Mitchell, the Plaintiffs shall mark this action discontinued
as to Audra Mitchell, only. (see original). By The Court, /s/ Fredric J.
Ammerman, Pres. Judge. 1CC Attys; Pemrick, Mohney, Sughrue, Hopkins

|
3/21/2008 Order, this 21st day of August, 2008, it is Ordered that Pre-trial conference Fredric Joseph Ammerman
shall be held on the 2nd day of Oct., 2008 in Chambers at 2:30 p.m. By
The Court, /s/ Fredric J. ammerman, Pres. Judge. 1CC Attys: Pemrick,
Mohney, Sughrue, Hopkins

3/28/2008 Motion to Strike Case From Trial List, filed by s/John Sughrue, esquire. Fredric Joseph Ammerman
| ' 3CC Atty. Sughrue ‘ ‘
~3/29/2008 Order, this 29th day of Au'gust, 2008, upon consideration of Defendant, Fredric Joseph Ammerman

( John D. Duttry's Motion to Strike Case from Trial List, 2 Rule is issued upon

‘[ Plaintiffs and Co-Defendants. Rule Returnable on the 22nd day of Sept.,

r 2008, for filing written response. Hearing on the Merits of said Motion shall
be held on the 2nd day of Oct., 2008 at 2:30 p.m. in Courtroom 1. By The

i Court, /s/ Fredric J. ammerman, Pres. Judge. 3CC Atty. Sughrue

i 3/17/2008 Plaintiffs' Response to Motion to Strike Case from Trial List, filed by s/ Fredric Joseph Ammerman
| Keith Pemrick, Esquire. No CC
3/24/2008 Release of All Claims, signed by Audra Mitchell. 1CC to Atty. Fredric Joseph Ammerman
‘\ Praecipe for Partial Discontinuance, please mark the above captioned Fredric Joseph Ammerman -

T action settled and discontinued as to Audra Mitchell ONLY. Filed by s/ Keith
M. Pemrick, Esquire. 1CC to Atty. '

13/25/2008 Motion to Reschedule Argument and Pre-Trial Conference, filed by Atty. Fredric Joseph Ammerman
Sughrue 6 Cert. to Atty.
| /26/2008 Motion for Protective Order, filed by s/Keith M. Pemrick No CC Fredric Joseph Ammerman

Order, this 26th day of Sept., 2008, upon consideration of Defendant, John Fredric Joseph Ammerman
D. Duttry's Motion to Reschedule Argument to Outstanding Motions and

Pre-Trial Conference, a Rule is issued upon Plaintiffs and Co-Defendants.

Argument on the Merits of said Motion shall be held on the 15th day of Oct.,

2008 at 10:00 a.m. in Courtroom 2. By The Court, /s/ Fredric J.

| Ammerman, Pres. Judge. 1CC Atty. Sughrue
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Amended Certificate of Service, filed. That on September 29, 2008 Fredric Joseph Ammerman
Co-defendant, John D. Duttry's Pre-trial Statement to be served by first

class mail to Court Administrator, Christopher E. Mohney Esq., Ms Beverly

Copelli, Keith M. Pemrick Esq., Ms. Thelma D. Bush, filed by s/ John

Sughrue Esq. 1CC Atty Sughrue.

Scheduling Order, this 29th day of Sept., 2008, it is Ordered that Pre-Trial  Fredric Joseph Ammerman
Conf. scheduled for Oct. 2, 2008 is rescheduled for Oct. 15, 2008 at 10:00

a.m. in Courtroom 2. By The Court, /s/ Fredric J. Ammerman, Pres. Judge.

1CC Attys: Pemrick, Sughrue, Hopkins

Order, this 29th day of Sept., 2008, it is Ordered that argument on the Fredric Joseph Ammerman
Plaintiffs' Motion for Protective Order shall be held on Oct. 15, 2008, in

Courtroom 2 at 10:00 a.m. By The Court, /s/ Fredric J. Ammerman, Pres.

judge. 3CC Atty. Pemrick

Affidavit in Support of Defendant John D. Duttry's Motion to Strike Case Fredric Joseph Ammerman
from Trial List, filed by s/ John Sughrue Esqg. 3CC Atty Sughrue.

Qrder, this 27th day of Oct., 2008, following argument relative the hearing  Fredric Joseph Ammerman
on Motion for to Strike Case from Trial List, Pre-Trial Conference and

Motion and for Protective Order, it is Ordered: Non-Jury trial is scheduled

for two days, being April 21 and 22, 2009 in Courtroom 1 to commence at

9:00 a.m. on each day. (see original). By the Court, /s/ Paul E. Cherry,

Judge. 1CC Attys; Pemrick, Hopkins, Sughrue

Certificate of Service, filed. That on January 16, 2009, a true and correct Fredric Joseph Ammerman
copy of Defendant's Request for Admissions and Interrogatories to be

served by first class mail to Keith M. Pemrick Esq., filed by s/ John Sughrue

Esq. 3CC Atty Sughrue.

Certificate of Service, filed. That on January 16, 2009, a true and correct  Fredric Joseph Ammerman
copy of Defendant's Request for Production of Documents to be served by

first class mail to Keith M. Pemrick Esq., filed by s/ John Sughrue Esq. 3CC

Atty Sughrue.

Plaintiff's Supplemental Pre-Trial Statement, filed by s/ Keith M. Pemrick  Fredric Joseph Ammerman
Esqg. 1CC Atty Pemrick.

Notice of Service, filed. Served Plaintiffs' Response to Request for Fredric Joseph Ammerman
Admissions and Interrogatories and Response to Requests for Production

of Documents via first class mail on February 23, 2008 to John Sughrue

Esq., filed by s/ Keith M. Pemrick Esq. 1CC Atty Pemrick.

Motion For Summary Judgment, filed by s/ John Sughrue, Esquire. 6cC Fredric Joseph Ammerman .
Atty. Sughrue

Order, this 2nd day of March, 2009, upon consideration of Defendant, John Fredric Joseph Ammerman
D. Duttry's Motion For Summary Judgment, a Rule is issued upon Plaintiffs.

Argument on the merits of said motion shall be held on the 31st day of

March, 2009 at 9:00 A.M. in Courtroom 1. By the Court, /s/ Fredric J.

Ammerman, Pres. Judge. 1CC Atty. Sughrue

Filing: Subpoena Paid by: Pemrick, Keith M. (attorney for Cherry Timber  Fredric Joseph Ammerman
Associates, Inc.) Receipt number: 1928425 Dated: 3/9/2009 Amount:
$3.00 (Check) For: Cherry Timber Associates, Inc. (plaintiff)
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‘ 3/10/2009

Notice of Trial Deposition, filed. To John D. Duttry-c/o John Sughrue Esq.,
Thelma D. Bush and Beverly Williams, you are hereby respectfuily notified
that Cherry Timber Associates Inc., and Chagrin Land Limited Partnership,
will take the deposition of Lional Alexander, Alexander and Associates Inc.
oral examination on March 31, 2009 at 12:30 pm., filed by s/ Keith M.,
Penrick Esq. 1CC AStty Pemrick.

Factual Affidavit of John Sughrue, Attorney, in Support of Motion for
Summary Judgment, filed by s/John Sughrue, Esq. One CC Attorney
Sughrue

Plaintiffs' Response to John D. Duttry's Motion for Summary Judgment,
filed by s/Keith M. Pemrick, Esq. No CC

Plaintiff's Exhibits in Response to Motion for Summary Judgment, filed. No
CcC

Proof of Service of Subpoenas, filed. Subpoenas directing attendance at
Trial on Aprit 21, 2009, were served on Audra Mitchell (now Audra Geiser)
and Scott V. Jones Esq., pursuant to Pennsylvnaia Rule of Civil Procedure

by certified mail, restricted delivery, filed by s/ Keith M. Pemrick Esq. 1CC .

Atty Pemrick.

Order, AND NOW, this 31st day of March 2009, following argument on the
Defendant's Motion for Summary Judgment, it is the ORDER of this Court
that either counsel may have until and including Friday, APril 3, 2009, in
which to submit letter brief. The same may be submitted by fax, if counsel
so desires. BY THE COURT: /s/ Fredric J. Ammerman, P. Judge. 1CC
Attys: Pemrick, Sughrue, Hopkins.

Motion In Limine, filed by s/ John Sughrue, Esqmre 5CC Atty. Sughrue

Order, filed Cert. copies to Atty. Sughrue for Service
NOW, this 20th day of April, 2009, ORDER that Defendant John D.
Dutrry's Motion for Summary Judgment, be and is hereby DENIED.

Certificate of Service, filed. That on April 21, 2009 | caused Order dated
April 21, 2009 Denying the Motion for Summary Judgment to be served on
Keith M. Pemrick Esq. by facsimile and by personal service upon Keith M.
Pemrick Esq. Christopher E. Mohney Esq., Ms. Thelma D. Bush and Ms.
Beverly Copelli, filed by s/ John Sughrue Esg. 1CC Atty Sughrue.

Stipulation, signed by Keith M. Pemrick, Esquire, and John Sughrue,
Esquire. No CC

Order, this 22nd day of April, 2009, it is Ordered that counsel for the
Plaintiff provide the Court with appropriate letter brief within nc more than
30 days from this date. Counsel for Defendant shall provide the Court with
appropriate letter brief within no more than 45 days from this date. By the
Court, /s/ Fredric J. Ammerman, Pres. Judge. 1CC Attys: Pemrick,
Sughrue, Hopkins '

Order, this 28th day of July, 2009, following non-jury trial, it is the
FINDINGS and Ordered: Plaintiff's request for Declaratory Judgment is
GRANTED. The Defendants' Counterclaims including any Counterclaim
for Declaratory Relief and/or Adverse Possession are hereby DISMISSED.

By The Court, /s/ Fredric J. Ammerman, Pres. Judge. 1CC Atttys: Pemrick,

Sughrue, Hopkins

Praecipe for Appearance, filed. Kindly enter my appearance on behalf of
Thelma Bush and Beverly R. Williams a/k/a Beverly Copelli, defendant,
filed by s/ John Sughrue Esq. 4CC Atty Sughrue.

Fredric Joseph Ammerman

Fredric Joseph Ammerman

Fredric Joseph Ammerman
Fredric Joseph Ammerman

Fredric Joseph Ammerman

Fredric Joseph Ammerman

Fredric Joseph Ammerman
Fredric Joseph Ammerman

Fredric Joseph Ammerman

Fredric Joseph Ammerman

Fredric Joseph Ammerman

Fredric Joseph Ammerman

Fredric Jeseph Ammerman
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' 3/10/2009 Exceptions of Defendants, John Duttry, Thelma Bush and Beverly Williams Fredric Joseph Ammerman
to Order dated July 28, 2009, Docketed July 29, 2009. filed by s/ 5CC Atty.

| . Sughrue

i 3/12/2009 Scheduling Order, this 12th day of August, 2009, Argument on Exceptions Fredric Joseph Ammerman

of Defendants, John D. Duttry, Thelma Bush and Beverly Williams to Order
dated July 28, 2009, shall be held on the 8th day of Oct., 2009 at 2:00 p.m.
in courtroom 1. By the Court, /s/ Fredric J. Ammerman, Pres. Judge. 3CC
Atty. Sughrue

10/8/2009 Order, this 8th day of Oct., 2009, the hearing on the Defendants' Fredric Joseph Ammerman
Exceptions to Order of July 28, 2009 scheduled this date is rescheduled to
Nov. 2, 2009 at 10:00 a.m. in Courtroom 1. By The Court, /s/ Fredric J.
Ammerman, Pres. Judge. 1CC Attys; Hopkins, Sughrue, Pemrick

11/19/2009 Order, NOW, this 17th day of November, 2009, following hearing on the Fredric Joseph Ammerman
Exceptions of Defendants John Duttry, Thelma Bush, and Beverly Williams
to Order dated July 28, 2009, Order that said Exceptions be and are hereby
dismissed. BY THE COURT: /s/Fredric J. Ammerman, P.J. One CC
Attorneys Pemrick, Sughrue, and Hopkins

12/15/2009 Filing: Praecipe for Entry of Judgment Pursuant to Pa.R.C.P. No. 227.4(2) Fredric Joseph Ammerman
‘ on the Court's Decision (Non-Jury Verdict) Paid by: Sughrue, John

(attorney for Duttry, John D.) Receipt number: 1932589 Dated:
12/15/2009 Amount; $20.00 (Check) For: Duttry, John D. (defendant) filed
by s/John Sughrue, Esq.
Judgment in favor of the Plaintiffs and against the Defendants, John D.

| Duttry, Thelma Bush and Beverly R. Williams a/k/a Beverly Copelli on the

\ Court's Decision (non-jury verdict) entered by Order dated July 28, 2009,

and docketed on July 29, 2009.

One CC and Notice of Judgment to Cherry Timber Associates, Inc.,

\ : Chagrin Land Limited Partnership, John D. Duttry, Thelma Bush, Beverly R.

\ Wiiliams, and Audra Mitchell

| Seven CC Attorney Sughrue

‘ 12/16/2009 Motion to Amend Title of Pleading, filed by Atty. Sughrue 5 cert. copies. Fredric Joseph Ammerman

Filing: Notice of Appeal to High Court Paid by: Sughrue, John (attorney for Fredric Joseph Ammerman
Duttry, John D.) Receipt number: 1932616 Dated: 12/16/2009 Amount:

$50.00 (Check) For: Duttry, John D. (defendant) 1 Cert. to Superior Court

with $73.50 Check. 2 Cert. to Atty.

1 12/23/2009 Order, this 22nd day of Dec., 2009, it is Ordered that John D. Duttry flea  Fredric Joseph Ammerman
concise statement of the matters complained of on appeal no later than 21
days herefrom. by The Court, /s/ Fredric J. Ammerman, Pres. Judge 1CC
Attys: Pemrick, Sughrue

‘ Motion to Enter Consent Order, filed by s/ John Sughrue, Esquire. 2CC Fredric Joseph Ammerman
| Atty. Sughrue

| Order to Amend Pleading, NOW, this 22nd day of Dec., 2009, it is Ordered Fredric Joseph Ammerman
that Defendants are granted Leave to Amend the Pleading filed on August
10, 2009 titled "Exceptions of Defendants, John D. Duttry, Thelma Bush
and Beverly R. Williams to Order Dated July 28, 2009, Docketed July 29,
2009" to "Defendants' Post-Trial Motion" and said Pleading is amended to
be titled, "Defendants' Post-Trial Motion". By The Court, /s/ Fredric J.
“ Ammerman, Pres. JUdge. 1CC Atty. Sughrue

112/28/2009 Appeal Docket Sheet from Superior Court with docket number 2159-WDA  Fredric Joseph Ammerman
; 2009
\
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

CHERRY TIMBER ASSOCIATES, INC.,

;TRﬁégggPL’,AND LIMITED , F B L E B E’Qj/

Plaintiffs

% FEB 05 2010

vs. : NO. 06-1498-CD o [ 3 (5{
. William A. Staw
Prothonotary/Clerk of Courts

AUDRA MITCHELL, JOHN D. DUTTRY, : B o By

THELMA BUSH and BEVERLY R.

WILLIAMS a/k/a BEVERLY COPELLI - Pewarnc
Defendants : :_‘*“""‘7
: U6 Bpur

LV’HQ \.\n (2 Ta g

OPINION o e

On September 14, 2006, Cherry Timber Associates, Inc. and Chagrin Land Limited
Partnership, (hereinafter “Plaintiffs™), filed a Complaint for Declaratory Judgment against
Audra Mitchell, John D. Duttry, Thelma Bush, and Beverly R. Williams (a/k/a Bevt;,rly
Copelli), (hereinafter “Defendants”).! Said declaratory judgment pertains to funds placed in
escrow, as a result of timber harvesting contract, where the parties dispute the ownership of
property in Huston Township, Clearfield County, from which the timber was harvested. The
remaining Defendants are all one-third (1/3) owners as tenants-in-common of a parcel of land
in Huston Township, and on October 18, 1994, entered into a Timber Harvest Agreement,
(hereinafter “Agreement”) with Mitchell Lumber Company, (hereinafter “Mitchell Lumber”).
Between October 18, 1994 and October 18, 1995, Mitchell Lumber harvested timber pursuant
to the Agreement. Plaintiffs alleged that in the course of harvesting, Mitchell Lumber did cut
and remove merchantable timber from Cherry Timber property.

When Plaintiffs advised Mitchell Lumber that they believed it had wrongfully removed

timber from the Cherry Timber property, it agreed to deposit forty-five thousand ($45,000.00)

' By Order dated August 20, 2008, this action was discontinued as to Defendant Audra Mitchell, upon her Petition
for Order to Discontinue Action as to Defendant Audra Mitchell, which was granted by this Court.

“H
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Dollars into an escrow account pending a resolution of the dispute as to the ownership of the
harvested timber. The funds were sent to Scott V. Jones, Esquire (“escrow agent”) and were
deposited as “Scott V. Jones, Escrow Agent for Mitchell Lumber Co. and Chagrin Land
Limited Partnership,” (hereinafter “escrow” or “escrow funds”). The parties agreed via
correspondence that said funds in escrow would remain in escrow until an agreement was
reached, and if that did not occur, upon decision of a court of competent jurisdiction. The
parties were unable to reach an agreement regarding the disposition of the escrow funds, and
the present matter was instituted.

On April 21-22, 2009 a non-jury trial was held, and on July 28, 2009 this Court issued
an Order in favor of the Plaintiffs. Defendant, John D. Duttry, filed a Notice of Appeal on
December 16, 2009. By Order of this Court dated December 22, 2009, Defendant Duttry was
ordered to file a Concise Statement of the Matters Complained of on Appeal in accordance
with PAR.A.P. 1925(b). Defendant Duttry timely field said concise statement, setting forth
various issues raised on appeal.

Defendant Duttry first contends that this Court erred in awarding the escrow funds to
Chagrin Land Limited Partnership, (hereinafter “Chagrin”), and by failing to find that Chagrin
had no color of title to the land and timber, and therefore to the proceeds. By clarification, the
Court, in its Order dated July 28, 2009, found that Plaintiff Cherry Timber Associates,
(heremafter “Cherry Timber”), had met its burden of proof to establish ownership of the
property where the timber was harvested. At no time did Plaintiff Chagrin claim ownership to
the property in question, but merely was an affiliate of Plaintiff Cherry Timber through
common ownership. Chagrin’s involvement in this matter, beyond the common ownership

with Cherry Timber, dealt with the escrow account originally being deposited as “Scott V.
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Jones, Escrow Agent for Mitchell Lumber Co. and Chagrin Land Limited Partnership.”
Further, the escrow funds had been in various interest bearing accounts and instruments since
1995, and in 2005 said funds were re-invested in a two-year Certificate of Deposit at First
Commonwealth Bank. The aforesaid Certificate of Deposit identifies Mitchell Lumber and
Chagrin Land Limited Partnership as the owners. The Court finds that Chagrin was merely
listed as the owner on the escrow funds, acting as a quasi-agent of Cherry Timber, and as such
was correctly determined to that both Chagrin and Cherry Timber were entitled to the funds in
€SCIOWw.

Defendant Duttry broadly asserts that this Court erred in awarding the money in the
escrow account to Cherry Timber. Defendant Duttry similarly asserts that the Court erred in
failing to conclude that Defendants were the owners of the disputed sixty (60) acre tract in
Huston Township, Clearfield County. * Specifically, Defendant Duttry avers that the Court
erred in failing to conclude that Plaintiffs’ predecessors in title, Green Glen Corporation,
(hereinafter “Green Glen”), had recognized and acquiesced in the location of the sixty (60)
acre tract in the northern end of the old Bucksbee Farm. > This Court finds that Defendant
Duttry (and Defendants as a whole) did not present sufficient evidence to establish the
elements of the doctrine of recognition and acquiescence as a means of rebutting Plaintiffs’
evidence regarding the boundary line between the subject properties. Conversely, this Court

finds that Plaintiff Cherry Timber presented sufficient evidence to clearly establish chain of

? During trial the same tract was referred to as sixty (60) acres and fifty-eight (58) acres, and the Court will
reference said tract as being sixty (60) acres herein.

* The old Bucksbee Farm property included a total acreage of roughly 180 acres. Having been split into two
separate parcels of 123 acres and sixty (60) acres by subsequent owner Green Glen, the parties dispute rests on the
location of the parcels within the overall 180 acres. Plaintiff Cherry Timber asserts that its sixty (60) acre tract is
in the southwestern portion, with Defendants’ property being in the northeastern portion. Defendants’ claim the
opposite, arguing their 123 acre tract is in the southern portion, and Plaintiff’s tract is in the northeastern portion.

3
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title and ownership of the sixty (60) acre tract in question, with its location at the southern end
of the old Bucksbee Farm.

“The establishment of a boundary line by acquiescence of a statutory period of time of
twenty-one years has long been recognized in Pennsylvania. Zeglin v. Gahagen, 571 Pa. 321,
325-26, 812 A.2d 558, 561 (2002). Two elements are required to be shown in order to establish
a boundary line by acqﬁiescence: (1) each party must have claimed and occupied the land on
his side of the line as his own, and (2) such occupation must have continued for the statutory
period of twenty-one years. Id. at 326, 561 (citations omitted); see also, Moore v. Moore, 921
A.2d 1, 5 (Pa. Super. Ct. 2007). Further, the doctrine of acquiescence is commonly associated
with the erection and maintenance of a fence as a visible demarcation of the boundary line. See
Zeglin, 571 Pa. 321, 812 A.2d 558; Dimura v. Williams, 446 Pa. 316, 286 A.2d 370 (1972);
Reiter v. McJunkin, 173 Pa. 82, 33 A. 1011 (1896); Schimp v. Allaman, 659 A.2d 1032 (Pa.
Super. Ct. 1995).

In Niles v. Fall Creek, the Court explained the evidence necessary to establish a

consentable line by recognition and acquiescence:

[O]ur courts have long recognized, however, that a boundary line may be
proved by a long-standing fence without proof of a dispute and its
settlement by a compromise. In Dimura v. Williams, [446 Pa. 316, 286
A.2d 370 (1972)], the court noted:

It cannot be disputed that occupation up to a fence on each side
by a party or two parties for more than twenty-one years, each
party claiming the land on his side as his own, gives to each an
incontestable right up to the fence, and equally whether the
fence is precisely on the right line or not. /d 446 Pa. at 319, 286
A.2d at 371.

In such a situation the parties need not have specifically consented to the
location of the line. Dimura v. Williams, supra [446 Pa.] at 319, 286 A.2d
at 371. It must nevertheless appear that for the requisite twenty-one years
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a line was recognized and acquiesced in as a boundary by adjoining
landowners. See Miles v. Pennsylvania Coal Co., 245 Pa. 94,91 A. 211
(1914); Reiter v. McJunkin, 173 Pa. 82,33 A. 1012 (1896).
545 A.2d 926, 930 (Pa. Super. Ct. 1988)(quoting Inn Le'Daerda, Inc. v. Davis,
360 A.2d 209, 215-16 (Pa. Super. Ct. 1976)).

In the present matter, Defendant Duttry did not set forth sufficient
evidence to show that there was occupation up to a fence and/or other boundary
by his predecessors in interest. Moreover, Lional Alexander testified that there
was no fence line or indication of a prior fence line separating the properties;
therefore Defendants cannot argue they occupied the land up to any particular
point or border. Defendant Duttry and Defendant Thelma Bush acknowledged
that there were no structures on the property, and neither they nor their father
(previous owner) had ever posted said property. Mere occasional timbering and/or
hunting are not sufficient to establish a consentable line by recognition and
acquiescence. Mr. Christopher Guth (employee of Plaintiffs’ parent company-
Industrial Timber and Lumber Company) testified that on a prior occasion, there
had been a question about tirﬁber harvesting in this area, but after employing an
abstractor, Fran McDermott, it was determined that the harvesting was occurring
on the 123 acres northeast of the sixty (60) acre tract. The Court deems the
testimony of Mr. Guth to be credible. Also, this Court finds that Defendants’
assertion that no one had previously challenged their ownership of the property

from which the timber was cut was insufficient to establish ownership through the

doctrine of recognition and acquiescence. Defendant Duttry has not shown that he
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and/or his fellow tenants-in-common or predecessors in title actually occupied the
land in dispute for the requisite twenty-one (21) years.

Plaintiff Cherry Timber met its burden of proving that it owned the property where the
timber was harvested. Plaintiffs’ presented the 1927 Deed from John E. Dubois to Bucksbee,
which contained a metes and bounds description of the property based on a May 29, 1922
survey by J.E. Fry. (Plaintiffs’ Exhibit 1). Lional Alexander, a land surveyor, was engaged to
perform a retracement survey of the property to establish its actual location. Mr. Alexander
testified that J.E. Fry was known to be a surveyor who performed surveying work for John E.
Dubois in the early 1900s, and that he was able to locate original field notes made by Mr. Fry
when he surveyed the Cherry Timber property in 1922. (Plaintiffs’ Exhibit 6). Mr. Alexander
testified that he also located extensive evidence of boundary lines for the sixty (60) acre parcel
in the southern portion of the old Bucksbee Farm during his investigation of the field,
including but not limited to: tree lines, fence lines and a corner tree. Additionally, Mr.
Alexander testified while doing research at the courthouse he located a deed for an adjoining
property (Plaintiffs’ Exhibit 5), which contained several calls that matched calls in the
description in the 1927 deed from Dubois to Bucksbee. As a result, Mr. Alexander testified that
it was his opinion “with certainty” that the sixty (60) acre parcel was parcel No. 119-E4-16 as
shown on Plaintiff’s Exhibit 9, which locates the parcel in the southwestern portion. Having
noted his extensive training and experience, the Court deems the testimony of Mr. Alexander
to be credible.

The Plaintiff’s also presented the testimony of Zoe Withey and Michael D. Snyder,
Esquire, in support of Cherry Timber’s claim of ownership to the sixty (60) acre parcel from

which the timber was harvested. Ms. Withey, an independent title abstractor, testified that
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during the course of constructing the chain of title for the Cherry Timber property, she checked
all appropriate indices for adverse conveyances and found none. Regarding the 123 acre parcel,
Ms. Withey also testified that the deed dated February 21, 1955, from Harry and Annie Bender
to Harold E. Duttry and Mary Duttry (Deed Book 440, page 573), was the first to actually
contain a description of the property, and said description placed the 123 acre parcel on the
northern end of the land of the Green Glen.

Attorney Snyder reviewed the information contained in the Withey abstract, and
concluded that the inclusion of Parcel No. 21 in the deed of Green Glen to Cherry Timber, was
legally sufficient to convey title to the sixty (60) acre parcel to Cherry Timber. In addition,
Attorney Snyder testified that the “...chain of title to this sixty (60) acre parcel clearly
identifies that sixty (60) acre piece right there,” indicating the southwestern part of the
Bucksbee tract. See Trial Transcript, Day Il of I1, p. 32, lines 4-5. The Court finds the
testimony of Ms. Withey and Attorney Snyder to be credible. Also, the Court finds further
support from the tax assessment map for Huston Township (Plaintiffs’ Exhibit 9) that located
the sixty (60) acre parcel southwest of the 123 acre Duttry parcel.

In contrast to the abundant evidence presented by Cherry Timber in support of its claim
to ownership of the sixty (60) acre tract in the southern portion, the Defendants only presented
a small amount of evidence in support of their claim of ownership. Defendants did not present
any evidence or expert testimony to rebut the Plaintiffs’ evidence regarding Cherry Timber’s
ownership of the sixty (60) acre parcel. The testimony of Mary Anne Jackson merely showed
that there had been mistakes in assessments records, which in itself was not sufficient to rebut

the evidence set forth by Plaintiffs. As testified by Attorney Snyder, “...[assessment records]

can be indicative. But deeds convey title to property, not assessment records.” See Trial
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Transcript, Day Il of I, p. 25, lines 12-13. Attorney Snyder further averred that if there’s a
conflict between an assessment record and a deed filed of record, “[t]he deed would control.”
See Trial Transcript, Day Il of II, p. 25, lines 14-16. Defendants John Duttry and Thelma
Bush’s self-serving testimony merely showed they believed they owned the southwestern tract,
but offered no viable evidence to support that claim beyond using the land for hunting and
occasional timbering. The Court finds this insufficient to rebut the plethora of evidence
presented by Plaintiffs.

The next ground for appeal set forth by Defendant Duttry argues that the Court erred in
failing to find that the Plaintiffs either individually and/or jointly were required to bring their
claim for unlawful removal of timber from real estate within two (2) years of the date of such
conversion pursuant to 42. PA.C.S.A. §8311(a) and 42. PA.C.S.A. §§5524(3), (4), (5), and (7).
Similarly, Defendant Duttry avers that the Court also erred in failing to grants Defendants’
Motion for Summary Judgment on the basis that Plaintiffs’ claim was barred by the statute of
limitations. Plaintiffs’ claim was filed as a Declaratory Judgment Action seeking resolution of
a dispute as to the ownership of the timber wrongfully harvested by Mitchell Lumber, and the
funds deposited into escrow.” The Declaratory J udgment Act provides that, “Courts of record,
within their respective jurisdictions, shall have power to declare rights, status, and other legal
relations whether or not further relief is or could be claimed.” 42 PA.C.S.A §7532. The central
issues of this action are: (1) the ownership of property from which Mitchell Lumber harvested

timber pursuant to a Timber Harvest Agreement and (2) the ownership of escrow funds which

are directly tied to the ownership of the property and timber.

* The Court finds Defendants’ attempt to characterize Plaintiffs’ action as one of unlawful conversion of timber,
which carries a two (2) year statute of limitations, is improper. Plaintiffs dispute is against Defendants as to the
ownership of the escrow funds, which is necessarily tied with the ownership of the timber, and is not against
Mitchell Lumber for removing said timber.
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Declaratory judgments are subject to the four-year “catch all” statute of limitations.
Wagner v. Apollo Gas Co., 582 A.2d 364 (Pa. Super. Ct. 1990)(citing 42 Pa.C.S.A. §5525(8)).
The statute of limitations may be waived by the persons for whose benefit it exists, and the
right to recover may be based on a waiver of the statute. Com., Dept. of Public Welfare v.
UEC, Inc., 483 Pa. 503, 397 A.2d 779 (1979), Smith v. Pennsylvania Railroad Co., 304 Pa.
294,156 A. 89 (1931); Borough of Greensburg v. Public Service Commission of Pennsylvania,
268 Pa. 177, 110 A. 750 (1920). It can be waived by explicit consent or by conduct. Checchio
By and Through Checchio v. Frankford Hospital- Torresdale Div., 717 A.2d 1058 (Pa. Super.
Ct. 1998); Cobbs v. Allied Chemical Corp., 661 A.2d 1375 (Pa. Super. Ct. 1995).

* In this action, the Court finds that Defendants waived the four-year statute of
limitations by their conduct. The Court finds that in the correspondences between the parties’
attorneys and the escrow agent, the parties agreed that the proceeds should remain in escrow
until this matter was resolved. Specifically, by Letter dated, April 5, 1995, counsel for
Defendant Duttry stated:

[T]hus, [ renew my suggestion to both you and Scott [escrow agent]. The

money should be placed in an escrow account in the name of a

representative of each landowner and Mr. Mitchell if he desires. The

owner as determined by a court of competent jurisdiction would ultimately

receive the funds. Resolution of the matter would require a court

determination absent an earlier agreement and in any event, would require

a survey of the entire tract, a survey of the individual tracts, and location

of the disputed timber tract within it.

Plaintiff’s Exhibit No. 26.” In response to the above quoted letter, counsel for Plaintiffs replied

via Letter dated, April 10, 1995, stating:

[P]lease be assured that the money presently held in escrow by Scott Jones
will remain in escrow until after we have met and attempted to resolve this

5 Appeared prior as Defendants’ Exhibit 11 to Defendants’ Motion for Summary Judgment, and was considered in
the Court’s decision to deny said motion.

9
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matter. In the event we agree that we cannot amicably resolve this dispute
I would expect that we would enter into an agreement for the disposition
of the escrow pending a decision of the court.

Defendants” Exhibit H.°

Also, Stephen Jilk testified that a meeting between the parties in this matter took place
in July of 1996, and regarding the funds in escrow, Mr. Jilk stated “...they were to remain in
escrow until the parties could agree or until it went to trial.” See Trial Transcript, Day I of 11, p.
81, lines 10-11. Scott V. Jones, Esquire, mirrored this same understanding, stating that the
funds were to remain in escrow and “I was to continue as escrow agent until the matter was
resolved either by agreement or litigation.” See Trial Transcript, Day I of II, p. 126, lines 13-
14. Additionally, Barry Garbarino, Esquire, formaliy counsel for Plaintiffs’ at the July 2006
meeting, testified it was his understanding at the conclusion of said meeting that, “Scott [Jones,
Esq.] would continue to keep, retain, the escrow account until either John [Sughrue, Esq.] and I
agreed and resolved the matter or one of us litigated the issue and we had a final result from
the Court.” See Trial Transcript, Day [ of II, p. 137, lines 15-18.

In accordance with the agreement between the parties, having not been able to come to
a mutual agreement on the underlying dispute, the funds remained in escrow until this Court
determined that Plaintiffs were entitled to the funds after non-jury trial on April 21-22, 2009.
Therefore, the Court properly denied Defendant Duttry’s Motion for Summary Judgment and
the case went to trial for a determination as to the ownership of the property and funds in
escrow, as agreed by the parties.

Defendant Duttry’s last contention is that the Court erred in discontinuing the actions

against Co-Defendant Audra Mitchell, and dismissing her from this case. Specifically,

® Appeared prior as Defendants’ Exhibit 12 to Defendants’ Motion for Summary Judgment, and was considered in
the Court’s decision to deny said motion.

10
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Defendant Duttry avers that the Court erred in dismissing Mrs. Mitchell because she was a
necessary and indispensable party to this litigation. Mrs. Mitchell, as the widow and sole heir
of Paul Mitchell, was the successor in interest to any claim Mitchell Lumber might have had to
the escrow funds. Mitchell Lumber originally paid the money into escrow because there was a
dispute as to the ownership of a portion of the trees harvested under the Agreement. Mitchell
Lumber understood that it owed the proceeds to the owner of the property from which the
timber was removed, and it voluntarily paid the money into escrow pending the resolution of
who was entitled to the funds. Defendants’ attempts to argue that Plaintiffs threatened or
coerced Paul Mitchell into having the funds placed into escrow are unfounded. After being
asked, “Did he [Mr. Jilk] make any kind of threats or try to intimidate or coerce you in any
way?” Mrs. Mitchell definitely testified, “No.” See Trial Transcript, Day I of II, p. 109, lines
20-22.

During pendency of this case Mrs. Mitchell filed a Petition wherein she asked the Court
to discontinue the action as to her, pursuant to PA.R.C.P. 229(b). In said Petition, Mrs. Mitchell
stated that she “...stakes no claim to the money deposited into escrow by Mitchell Lumber
Company, generally releases any claim to the money that she is deemed to have under law...”
Therefore Mrs. Mitchell released any claim to the escrow funds, which were the subject of this
case, and thus the dispute was only between remaining parties. While Plaintiffs’ did not oppose
said Petition, Defendant Duttry did not affirmatively consent to the relief requested, however
he failed set forth any persuasive argument as to why the relief requested should not be
granted. Defendant Duttry merely made broad assertions that Mrs. Mitchell was a necessary
and indispensable party, biit provides no support for such an allegation. The Court finds that it
was still able to accord compiete relief to the remaining parties in this action without Mrs.

11
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Mitchell’s presence as a party, and granting the discontinuance did not impair or impede Mrs.
Mitchell’s ability to protect her interest, nor did it leave Defendant Duttry at risk of incurring
double, multiple, or inconsistent obligations. Defendant Duttry made no counterclaims (cross-
claims) against Mrs. Mitchell, and the Court finds that it was correct in discontinuing the

action as to Mrs. Mitchell.

BY THE COURT

DATE: Tebuawy ™ o010
N

FREDRIC J.
sident Judg

ERMAN
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION—LAW

CHERRY TIMBER ASSOCIATES, INC.,
and CHAGRIN LAND LIMITED
PARTNERSHIP,

Plaintiffs, No. 06-1498-CD
Vs.

AUDRA MITCHELL, JOHN D. DUTTRY,

THELMA BUSH and BEVERLY R.

WILLIAMS a/k/a BEVERLY COPELLI,
Defendants.

¥ X K K X K K K K X ¥

DEFENDANT/APPELLANT’S CONCISE STATEMENT OF MATTERS
COMPLAINED OF ON APPEAL PURSUANT TO Pa.R.C.P. 1925(b)

AND NOW, comes Defendant, John D. Duttry, Appellant in the Superior Court of
Pennsylvania, and in accordance with Pa.R.C.P. 1925(b) files a Concise Statement of the matters
! complained of on Appeal as follows:
PREFACE
i The Trial Court’s Decision dated July 28, 2009 was so general in its findings of fact and
| application of law that the Defendant/Appellant could not readily discern the basis for the
Judge’s Decision, including his findings of the facts, conclusions of law and application of law to
j the facts. As a result, the Post-Trial Motion was more extensive and general than it would
: otherwise be. The Court’s Order dated November 17, 2009 dismissing the Post-Trial Motion
likewise did not set forth any substantive of basis for the dismissal. As a result, the following

statement, if too general, is a result of the lack of a prior detailed opinion filed by the Court.



STATEMENT OF ISSUES TO BE RAISED ON APPEAL

1. The Trial Court erred in awarding the money in the escrow account to Chagrin Land
Limited Partnership, an Ohio Limited Partnership and by failing to find that Chagrin had no
color of title to the land and timber and therefore to the proceeds.

2. The Trial Court erred in awarding the money in the escrow account to Cherry Timber
Associates, Inc., an Ohio Corporation.

3. The Trial Court erred in failing to conclude that Appellant, John D. Duttry, and Co-
Defendants, Thelma Bush and Beverly Copelli, were the owners of the disputed 60 acre real
estate tract in Huston Township, Clearfield County, Pennsylvania, located on the southern end of

the old Bucksbee Farm under the Doctrine of Recognition and Acquiescence, Corbin v. Cowan

A2 614 (PA Super 1998) and cases cited therein.

Subissue A: The Trial Court erred in failing to conclude that Plaintiffs’
predecessors in title, Green Glen Corporation, had recognized and acquiesced in the
location of its 60 acre tract in the northern end of the old Bucksbee Farm as confirmed by
the specific conveyance of 60 acres in the northern part by Item 13 in Cherry Timber’s
deed from Green Glen Corporation, Defense Exhibit A and as set forth on Green Glen’s
map, Plaintiff Exhibit 11, both of which acknowledged and located Green Glen’s 60
acres on the Bucksbee Farm’s northern end. Further, by failing to find the facts set forth
in the Post-Trial Motion relevant to ownership, title and the Doctrine of Recognition

and Acquiescence, all of which are incorporated herein by reference.



Subissue B: In failing to conclude that Cherry Timber had the chain of title for 60
acres from Green Glen that it is specifically located in the northern part of the Bucksbee
Farm and that the specific transfer of that 60 acres is located in that situation supersedes
the catchall paragraph contained in Green Glen’s deed; that Cherry Timber was not an
original party to the claim or dispute and therefore, not a party to the escrowed funds. In
failing to conclude that there is no legal basis for transferring to Cherry Timber, funds
that are escrowed for the benefit of Chagrin and Mitchell. Further, by failing to find the
facts set forth in the Post-Trial Motion relevant to said issue, all of which are
incorporated herein by reference.

4. The Court erred in failing to find that the Plaintiffs either individually and/or jointly
were required to bring their claim for unlawful removal of timber from real estate within two
years of the date of such conversion pursuant to 42 Pa.C.S.A. §8311(a) and 42 Pa.C.S.A.
§5524(3), (4), (5) and (7), including the following subissues:

Subissue A: The court erred in failing to conclude that these funds arose out of the
dispute for the unlawful removal of timber from real property; that the funds were placed
by Mitchell with Attorney Jones as a result of that allegation; that Mitchell deposited
Duttry funds without Duttry’s consent or acquiescence; that the Plaintiffs did not
individually or jointly bring an action in trespass for wrongful conversion within two
years of January 1995 and specific facts relevant thereto as set forth in more detail in the

Post-Trial Motion, all of which are incorporated herein by reference.
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5. The Trial Court erred by failing to grant Defendants’ Motion for Summary Judgment
on the basis that Plaintiffs’ claim was barred by the aforesaid Statute of Limitations.

6. That the Trial Court erred in discontinuing the actions against Co-Defendant, Audra
Mitchell, and dismissing her from the case, including its failure to find the facts relevant thereto
as more fully set forth in the Post-Trial Motion, all of which are incorporated herein by reference

and in its application of the Rules of Civil Procedure and law generally relevant to that issue.

)
M7 = _
John Sughrue, Esq/uire
rney Registration No- 01037
225 East Market Street
Clearfield, PA 16830
Attorney for Defendant, John D. Duttry

Res?ectfully ubmitted,




CERTIFICATE OF SERVICE

I hereby certify that 1 am this 12" day of January, 2010, serving the foregoing document,
DEFENDANT/APPELLANT’S CONCISE STATEMENT OF MATTERS COMPLAINED
OF ON APPEAL PURSUANT TO Pa.R.C.P. 1925(b), upon the persons and in the manner
indicated below, which service satisfies the requirements of Pa.R.A.P. 121:

By Personal Service by delivery to the following named individuals
at their principal offices located at the following addresses:

Honorable Fredric J. Ammerman, Phone: 814-765-2641 ext. 1315
Fax: 814-765-7649

Clearfield County Courthouse

1 North Second Street, 2™ Floor

Clearfield, PA 16830

Mr. Daniel Nelson, Court Administrator, Phone: 814-765-2641, ext. 1303
Fax: 814-765-7649

Clearfield County Courthouse

1 North Second Street, 2™ Floor

Clearfield, PA 16830

By United States Mail, First Class, Postage Prepaid, by depositing the same
with the US Postal Service at Clearfield, Pennsylvania, Main Post Office,
South Second Street, Addressed as Follows:

Keith M. Pemrick, Esquire, Phone: 814-432-2181

Fax: 814-437-3212

Dale Woodard Law Firm

1030 Liberty Street

Franklin, PA 16323-1298

Attorney for Cherry Timber Associates, Inc., Plaintiff
Attorney for Chagrin Land Limited Partnership, Plaintiff

Christopher E. Mohney, Esquire, Phone: 814-375-1044
Fax: 814-375-1088

25 East Park Avenue, Suite 6

DuBois, PA 15801

Attorney for Audra Mitchell, Defendant
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Ms. Thelma D. Bush, Pro Se, Phone: 814-371-1230
450 Salada Road
DuBois, PA 15801

Ms. Beverly Copelli, Pro Se, Phone: 814-265-1339
1220 Second Avenue
Brockway, PA 15824

Date: January 12, 2010 /ké. Jm

( John ?ughrue Esqulre P@% 814-765-1704

14-765-6959
Email: jsughrue(@sughruelaw.com
Attorney Registration No. 01037
225 East Market Street
Clearfield, PA 16830
Attorney for Defendant, John D. Duttry
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION—LAW

CHERRY TIMBER ASSOCIATES, INC., * F
and CHAGRIN LAND LIMITED * ﬂ E
PARTNERSHIP, * ‘00
Plaintiffs, *  No. 06-1498-CD DEC 23 7
%
VS. * P"’“‘("fy‘l’m‘%ﬂs’(ﬂgy Coutts
] 'CC’%?S;Z/’W—
AUDRA MITCHELL, JOHN D. DUTTRY,  *
THELMA BUSH and BEVERLY R. * 2
WILLIAMS a/k/a BEVERLY COPELLI, *
Defendants. *

ORDER TO AMEND PLEADING

AND NOW, to wit: this Q_,éﬁo‘day of December, 2009, it appearing to the Court that
Defendants filed a Motion to amend the title of a Post-Decision Pleading from “EXCEPTIONS OF
DEFENDANTS, JOHN D. DUTTRY, THELMA BUSH AND BEVERLY R. WILLIAMS TO
ORDER DATED JULY 28, 2009, DOCKETED JULY 29, 2009” to “DEFENDANTS’ POST-
TRIAL MOTION”; and, Further it appearing to the Court on Motion of Defendants that the
Attorney for Plaintiffs has consented to the Prayer of said Motion pursuant to his communication
dated December 17, 2009;

NOW THEREFORE, it is ORDERED that the Defendants shall be and are hereby granted
Leave to Amend the Pleading filed on August 10, 2009 titled “EXCEPTIONS OF DEFENDANTS,
JOHN D. DUTTRY, THELMA BUSH AND BEVERLY R. WILLIAMS TO ORDER DATED
JULY 28, 2009, DOCKETED JULY 29, 2009” to “DEFENDANTS’ POST-TRIAL MOTION” and
said Pleading shall be and is hereby amended to be titled, “DEFENDANTS’ POST-TRIAL
MOTION”.

By the Court:

J uci\gy
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION—LAW

CHERRY TIMBER ASSOCIATES,

INC, AND CHAGRIN LAND

LIMITED PARTNERSHIP,
Plaintiffs,

VS.

AUDRA MITCHELL, JOHN D.
DUTTRY, THELMA BUSH AND
BEVERLY R. WILLIAMS A/K/A
BEVERLY COPELLI,
Defendants.
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No. 06-1498-CD
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Type of Pleading: Motion to Enter Consent Order
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Counsel of Record for this Party:
John Sughrue, Esq.

Supreme Court No. 01037
225 East Market Street

" Clearfield, PA 16830

Phone: (814) 765-1704
Fax: (814) 765-6959

Other Counsel of Record:
Keith Pemrick, Esquire
Attorney for Plaintiffs
Dale Woodward Law Firm
1030 Liberty Street
Franklin, PA 16323-1298
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION—LAW

CHERRY TIMBER ASSOCIATES, INC.,
and CHAGRIN LAND LIMITED
PARTNERSHIP,

Plaintiffs, No. 06-1498-CD

%

*

*

%

*

VS. *
%
AUDRA MITCHELL, JOHN D. DUTTRY, *
THELMA BUSH and BEVERLY R. *
WILLIAMS a/k/a BEVERLY COPELLI, *
Defendants. *

MOTION TO ENTER CONSENT ORDER

To the Honorable Fredric J. Ammerman, President Judge of Said Court,

AND NOW, comes Defendants by their Attorney, John Sughrue, and represents to the
Court that on December 16, 2009, Defendants filed a Motion to Amend their Post-Trial, Post-
Decision Pleading from “EXCEPTIONS OF DEFENDANTS, JOHN D. DUTTRY, THELMA
BUSH AND BEVERLY R. WILLIAMS TO ORDER DATED JULY 28, 2009, DOCKETED
JULY 29, 2009” to “DEFENDANTS’ POST-TRIAL MOTION” and requested a Rule to Show
Cause to be issued thereon; FURTHER, Defense Counsel represents that Defendants, by letter
dated December 16, 2009, requested the consent of Plaintiffs’ Counsel, Keith M. Pemrick, and
that Plaintiffs’ Counsel by communication dated December 17, 2009, copy attached, consented
to the requested amendment.

WHEREFORE, on consent of the parties, Defendants suggest to the Court that entry of
the attached Consent Order is appropriate to conclude the matter.

Respectfully submitted,

John|Sughrue, Atto ¢ for Defendants
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JOHN SUGHRUE
Attorney af Law

Phone: (814) 765-1704 225 East Market Street Emall
Peie: (814) 765-6959 Clearfield, PA 16830 jsughrue@sughruelaw.com

December 16, 2009

VIA FACSIMILE 437-3212 AND FIRST CLASS MAIL

Keith M. Pemrick, Esquire
Dale Woodard Law Firm
1030 Liberty Street
Franklin, PA 16323-1298

RE: Cherry Timber, et al. v. Duttry, etal.
Dear Keith,

I guess I am going to give you the opportunity to secure additional .quality business. 1 have
been directed by my clients to file an appeal in the above matter. I entered Judgment as the rules
require yesterday. You should receive your copy of the Praccipe in the mail today or tomorrow. I
expect to file the appeal today. :

As you pointed out, my post-trial pleading should have been indicated as a “Post-Trial
Motion” and not as “Exceptions™. 1 guess | was showing my age. In any event, as a matter of
bousekeeping, 1 am filing 2 Motion to amend the title of my post-trial pleading. A copy of that
Motion is enclosed.

Please advise me of your position on the Motion. For your convenience, 1 have placed at the
bottom of this letter, a place where you may, if you desire, indicate your pesition and return it to me
by fax. If you have any questions, comments or concerns, please advise. Thank you for your
considetation of this matter.

JS/aw

To John Sughrue,

The Plaintiffs’ position with respect to your Motion to amend the title of your post-trial
pleading is: '

We oppose We have no position X_ We conseat

Deae:E‘?/Oq’ W

Keith M. Pernrick, Esquire
Attorney for Plaintiffs




CERTIFICATE OF SERVICE

AND NOW, I do hereby certify that on December 22, 2009, I caused a true and correct copy
of the within MOTION TO ENTER CONSENT ORDER to be served on all parties and in the
manner indicated below:

By United States Mail, First Class, Postage Prepaid
Addressed as Follows:

Cherry Timber Associates, Inc. Chagrin Land Limited Partnership
c/o Keith M. Pemrick, Esquire c/o Keith M. Pemrick, Esquire
Dale Woodard Law Firm Dale Woodard Law Firm

1030 Liberty Street 1030 Liberty Street

Franklin, PA 16323-1298 Franklin, PA 16323-1298

John Bughrue, Esquire
ey for Defendan D. Duttry

Date: December 22, 2009 ﬁé sﬁ/ WZ’
tt:
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

CHERRY TIMBER ASSOCIATES, INC.

and CHAGRIN LAND LIMITED

PARTNERSHIP,
Plaintiffs

NO. 06-1498-CD

AUDRA MITCHELL, JOHN D. DUTTRY,
THELMA BUSH and BEVERLY R. WILLIAMS,
Defendants

*
*
v
%
VS. *
*
*
*

ORDER

NOW, this 22 day of December, 2009, this Court having been notified of Appeal
to the Superior Court of Pennsylvania in the above-captioned matter; it is the ORDER of
this Court that John D. Duttry, Appellant, file a concise statement of the matters
complained of on said Appeal no later than twenty-one (21) days herefrom, as set forth

in Rule 1925(b) of the Rules of Appellate Procedure.

BY THE COURT,

Shke |/

«F‘REDRle A(MMERMAN

é

Wiliam A Shaw S‘ﬁ }YML

onotary/Clerk of Gourts
&

Prody

—

A 1

i
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL ACTION—LAW

CHERRY TIMBER ASSOCIATES,

INC, AND CHAGRIN LAND

LIMITED PARTNERSHIP,
Plaintiffs,

VS.

AUDRA MITCHELL, JOHN D.
DUTTRY, THELMA BUSH AND
BEVERLY R. WILLIAMS A/K/A
BEVERLY COPELLI,
Defendants.

*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
%
*
*
*
*
*
*
*
*
*
*
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No. 06-1498-CD

Type of Case: Civil Action

Type of Pleading: Notice of Appeal and
Order for Transcript

Filed on Behalf of: John D. Duttry, Defendant

Counsel of Record for this Party:
John Sughrue, Esq.

Supreme Court No. 01037

225 East Market Street

Clearfield, PA 16830

Phone: (814) 765-1704

Fax: (814) 765-6959

Other Counsel of Record:
Keith Pemrick, Esquire
Attorney for Plaintiffs
Dale Woodward Law Firm
1030 Liberty Street
Franklin, PA 16323-1298




: IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
| CIVIL ACTION—LAW

CHERRY TIMBER ASSOCIATES, INC., *

and CHAGRIN LAND LIMITED *

PARTNERSHIP, *
Plaintiffs, * No. 06-1498-CD

E3

VS. *

%

AUDRA MITCHELL, JOHN D. DUTTRY, *

THELMA BUSH and BEVERLY R. *

WILLIAMS a/k/a BEVERLY COPELLI, *

Defendants. *

NOTICE OF APPEAL

Notice is hereby given that Defendant, John D. Duttry, above named, hereby appeals to
the Superior Court of Pennsylvania from the Order dated November 17, 2009 by the Honorable
Fredric J. Ammerman and docketed November 19, 2009 denying Defendants’ Motion for Post-
Trial Relief (mistakenly titled as Exceptions) and making final the Court’s Decision entered by
Order dated July 28, 2009 and docketed July 29, 2009 after a non-jury trial, a result of which,
Judgment was entered in favor of the Plaintiffs and against the Defendants on December 15,
2009, all of which is evidenced by the attached certified copy of the docket entries. Concurrent

herewith, the transcript of proceedings has been ordered pursuant to Pa.R.A.P. No. 1922, per the

Rj)j:tfully submitted,

Jolfn Sughrue, Esquife >
preme Court ID No. 01037
225 East Market Street
Clearfield, PA 16830
Telephone: (814)765-1704
Facsimile: (814) 765-6959

attached Order for Transcript.
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| Date: 12/16/2009 CIea@d County Court of Common Pleas Q
- Time: 01:57 PM ROA Report
| Page 10of6 Case: 2006-01498-CD

Current Judge: Fredric Joseph Ammerman

Cherry Timber Associates, Inc., et alvs.Audra Mitchell, et al

| Date

Civil Other-COUNT

Judge

User: BHUDSON

9/14/2006

| 10/24/2006

10/25/2006
11/3/2006

% 11/16/2006
|

12/4/2006

|
|
| 12/13/2006
|

I
|

2/14/2007

| 7/25/2007
8/31/2007

New Case Filed.

Filing: Complaint for Declaratory Judgment Paid by: Pemrick, Keith M.
(attorney for Cherry Timber Associates, Inc.) Receipt number: 1915563
Dated: 09/14/2006 Amount: $85.00 (Check) 3CC shff.

Answer to Complaint For Declaratory Judgment, New Matter And
Counterclaim For Declaratory Judgment, filed by s/ David J. Hopkins,
Esquire. 1CC to Atty.

Praecipe For Entry of Appearance, filed by Atty. Sughrue, 4 Cert. to Atty.
copy to C/A

Enter my appearance on behalf of John D. Duttry, s/John Sughrue.

Answer of John D. Duttry to Original Complaint, filed by s/ John Sughrue,
Esquire. 4CC to Atty

Certificate of Service, filed. That on November 3, 2006, a true and correct
copy of Answer of John D. Duttry to Original Complaint to be served on Ms.
Audra Mitchell, filed by s/ John Sughrue Esq. 2CC Atty Sughrue.

Filing: Praecipe to Re-issued Complaint Paid by: Pemrick, Keith M.
(attorney for Cherry Timber Assaciates, Inc.) Receipt number: 1916481
Dated: 11/16/2006 Amount: $7.00 (Check) 1 reinstated Complaint to shff.

Reply to New Matter and Answer to Counterclaim, filed by s/ Keith M.
Pemrick Esq. No CC. {In Re: Thelma Bush and Beverly R. Williams a/k/a
Beverly Copelli)

Reply to New Matter and Answer to Counterclaim, filed by s/ Keith M.
Pimrick Esg. NO CC. (In Re: John D. Duttry)

Sheriff Return, October 5, 2006 at 1:42 om Served the within Complaint for
Declaratory Judgment on John D. Duttry.

October 5, 2006 at 1:35 pm Served the within Complaint for Declaratory
Judgment on Thelma Bush.

September 19, 2006, Sheriff of Jefferson County was deputized.
September 22, 2006 at 1:00 pm Served the within Complaint for
Declaratory Judgment on Beverly R. Williams a/k/a Beverly Copelli. So
Answers, Chester A. Hawkins, Sheriff by s/Marilyn Hamm

Shff Hawkins costs pd by Dale $83.30

Jefferson Co costs pd by Dale $34.76

Praecipe For Entry of Appearance, filed. Kindly enter my apperance on
behalf of Defendant, Audra Mitchell, in the above-captioned case, filed by s/
Christopher E. Mohney Esq. NO CC., copy to C/A.

Sheriff Return, November 17, 2008, Sheriff of Elk County was deputized.
November 27, 2006 at 2:30 pm Served the Complaint for Declratory
Judgment on Audra Mitchell. So Answers, Chester A. Hawkins, Sheriff by
s/Marilyn Hamm

Shff Hawkins costs pd by Woodard $31.00

Elk Co. costs pd by Woodard $30.79

Answer, filed by s/ Christopher E. Mohney, Esquire. 5CC Atty. Mohney

Notice of Service, filed. That an original and one (1) copy of Plaintiffs'
interrogatories and Request for Production of Documents to John D. Duttry
were served on counsel for John D. Duttry, and copies were served on all
other counsel of record on August 28, 2007, filed by s/ Keith M. Pemrick
Esq. 1CC Atty.

No Judge
No Judge

No Judge

No Judge

No Judge

No Judge

No Judge

No Judge

No Judge

No Judge

No Judge

No Judge

No Judge
No Judge
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Date: 12/16/2009 Clea@d County Court of Common Pleas O User: BHUDSON
" Time: 01:57 PM ROA Report
Page 2'of 6 Case: 2006-01498-CD

Current Judge: Fredric Joseph Ammerman
Cherry Timber Associates, Inc., et alvs.Audra Mitchell, et al

Civil Other-COUNT
Date Judge

8/31/2007 Notice of Service, filed. That an original and one (1) copy of Plaintiffs' No Judge
Interrogatories and Requests for Production of Documents Directed to
Thelma Bush and Beverly R. Williams a/k/a Beverly Copelli, were served
on counsel for Thelma Bush and Beverly R. Williams, and copies were
served on all other counsel of record on August 28, 2007, filed by s/ Keith
M. Pemrick Esq. 1CC Atty.

9/25/2007 Petition to Withdraw as Counsel, filed by s/ David J. Hopkins, Esquire. No  No Judge
CcC
9/27/2007 Rule, NOW, this 27th day of Sept., 2007, upon consideration of the Petition Fredric Joseph Ammerman

to Withdraw as Counsel filed on behalf of Defendants, Thelma Bush and
Beverly R. Williams, Rule Returnable on the 6th day of Nov., 2007, at 9:00
a.m. in Courtroom 3. By the Court, /s/ Fredric J. Ammerman, Pres. Judge.
1CC Atty. Hopkins

10/19/2007 Certificate of Service, filed. That on October 19, 2007, a true and correct  Fredric Joseph Ammerman
copy of Answers to Interrogatories and Answers to Request for Production
to be served by first class mail to Keith Pemrick Esq., David Hopkins Esq.,
Christopher E. Mohney Esq. filed by s/ John Sughrue Esq. 4CC Atty.

11/6/2007 Order, this 6th day of Nov., 2007, it is Ordered that David J. Hopkins, John K. Reilly Jr.
Esquire, be permitted to withdraw as counsel for Beverly R. Williams and
Thelma Bush, Defendants. By The Court, /s/ John K. Reilly, Jr., Senior
Judge. 1CC Attys: Pemrick, Mohney, Sughrue, Hopkins; 1CC Thelma
Bush, 450 Salada Road, DuBois, PA 15801; 1CC Beverly Williams, 1220
Second Ave., Brockway, PA 15824

4/2/2008 Notice of Deposition of John D. Duttry, filed by s/ Keith M. Pemrick Esq. No Fredric Joseph Ammerman
CC.
Notice of Deposition of Audra Mitchell, filed by s/ Keith M. Pemrick Esq. No Fredric Joseph Ammerman
‘ CC.
| 4/16/2008 Certificate of Service, filed. That on April 16, 2008, Defendant's Notice of  Fredric Joseph Ammerman

| Taking of Deposition of and Subpoena to Steven Jilk, by fax and first class
! mail to Mr. Steven Julk-c/o Keith M Pemrick Esg. and Christopher E.
Mohney Esq. and by first class mail to Ms. Thelma D. Bush and Ms.
Beverly Copelli, filed by s/ John Sughrue Esqg. 4CC Atty Sughrue.

5/15/2008 Petition For Order to Discontinue Action as to Defendant Audra Mitchell, Fredric Joseph Ammerman
| filed by s/ Christopher E. Mohney, Esquire. 4CC Atty. Mohney
} 5/16/2008 Order, this 16th day of May, 2008, upon consideration of the foregoing Fredric Joseph Ammerman

Petition, a Rule is issued upon the parties in interest/respondents. A
hearing on the Petition shall be held on the 17th day of July, 2008 in
Courtroom 1 at 10:00 a.m. notice of the entry of this Order shall be
provided to all parties by the Petitioner. By The Court, /s/ Fredric J.
Ammerman, pres. Judge. 3CC to Atty.

6/12/2008 Response to Petition for Order to Discontinue Action as to Defendant Audra Fredric Joseph Ammerman
Mitchell, filed by s/ Keith M. Pemrick, Esquire. No CC
7/17/2008 Answer of Defendant, John D. Duttry. Filed by s/ John Sughrue, Esquire.  Fredric Joseph Ammerman

6CC to Atty
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Date: 12/16/2009 CleaOd County Court of Common Pleas O User: BHUDSON
i Time: 01:57 PM ROA Report
. Page 30of6 Case: 2006-01498-CD

Current Judge: Fredric Joseph Ammerman

Cherry Timber Associates, Inc., et alvs.Audra Mitchell, et al

Date

Civil Other-COUNT
Judge

7/18/2008

8/20/2008

8/21/2008

8/28/2008

8/29/2008

9/17/2008

9/24/2008

9/25/2008

9/26/2008

Order, this 17th day of July, 2008, following argument on the Petition filed ~ Fredric Joseph Ammerman
on behalf of Audra Mitchell for Order to Discontinue, it is Ordered that

counsel for the Defendant, Audra Mitchell, the Plaintiffs, and John Duttry,

supply the Court with proposed Order within no more than 15 days from

this date. The Court has no objection to the Order being received by fax.

By The Court /s/ Fredric J. Ammerman, Pres. Judge. 1CC Atty. Pemrick,

Mohney, Sughrue, Hopkins

Certificate of Readiness for non-jury Trial, Fredric Joseph Ammerman
filed by s/ Keith M. Pemrick, Esquire. no CC

Order, this 20th day of august, 2008, after argument on Defendant Audra  Fredric Joseph Ammerman
Mitchell's Petition for Order to Discontinue Action as to Defendant Audra
Mitchell, and upon stipulation made on the record before the Court of
Defendant Audra Mitchell as follows: The relief requested in the Petition for
Order to Discontinue is granted. Audra Mitchell shall execute a Release
individually and as sole beneficiary and Executrix of the Estate of Paul L.
Mitchell releasing any claim she or the Estate has to the funds being held in
escrow which are the subject of this litigation. Upon execution of the
Release by Audra Mitchell, the Plaintiffs shall mark this action discontinued
as to Audra Mitchell, only. (see original). By The Court, /s/ Fredric J.
Ammerman, Pres. Judge. 1CC Attys; Pemrick, Mohney, Sughrue, Hopkins

Order, this 21st day of August, 2008, it is Ordered that Pre-trial conference Fredric Joseph Ammerman
shall be held on the 2nd day of Oct., 2008 in Chambers at 2:30 p.m. By

The Court, /s/ Fredric J. ammerman, Pres. Judge. 1CC Attys: Pemrick,

Mohney, Sughrue, Hopkins

Motion to Strike Case From Trial List, filed by s/John Sughrue, esquire. Fredric Joseph Ammerman
3CC Atty. Sughrue

Order, this 29th day of August, 2008, upon consideration of Defendant, Fredric Joseph Ammerman
Jonhn D. Duttry's Motion to Strike Case from Trial List, a Rule is issued upon

Plaintiffs and Co-Defendants. Rule Returnable on the 22nd day of Sept.,

2008, for filing written response. Hearing on the Merits of said Motion shall

be held on the 2nd day of Oct., 2008 at 2:30 p.m. in Courtroom 1. By The

Court, /s/ Fredric J. ammerman, Pres. Judge. 3CC Atty. Sughrue

Plaintiffs' Response to Motion to Strike Case from Trial List, filed by s/ Fredric Joseph Ammerman
Keith Pemrick, Esquire. No CC

Release of All Claims, signed by Audra Mitchell. 1CC to Atty. Fredric Joseph Ammerman

Praecipe for Partial Discontinuance, please mark the above captioned Fredric Joseph Ammerman
action settled and discontinued as to Audra Mitchell ONLY. Filed by s/ Keith
M. Pemrick, Esquire. 1CC to Atty.

Motion to Reschedule Argument and Pre-Trial Conference, filed by Atty. Fredric Joseph Ammerman
Sughrue 6 Cert. to Atty.

Motion for Protective Order, filed by s/Keith M. Pemrick No CC Fredric Joseph Ammerman

Order, this 26th day of Sept., 2008, upon consideration of Defendant, John Fredric Joseph Ammerman
D. Duttry's Motion to Reschedule Argument to Outstanding Motions and

Pre-Trial Conference, a Rule is issued upon Plaintiffs and Co-Defendants.

Argument on the Merits of said Motion shall be held on the 15th day of Oct.,

2008 at 10:00 a.m. in Courtroom 2. By The Court, /s/ Fredric J.

Ammerman, Pres. Judge. 1CC Atty. Sughrue
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Date: 12/16/2009 CIea@d County Court of Common Pleas O User: BHUDSON

' Time: 01:57 PM ROA Report
 Page 4'cf6 Case: 2006-01498-CD

Current Judge: Fredric Joseph Ammerman
Cherry Timber Associates, Inc., et alvs Audra Mitchell, et al

Civil Other-COUNT
Date

Judge

9/29/2008 Amended Certificate of Service, filed. That on September 29, 2008
Co-defendant, John D. Duttry's Pre-trial Statement to be served by first
class mail to Court Administrator, Christopher E. Mohney Esq., Ms Beverly
Copelli, Keith M. Pemrick Esqg., Ms. Thelma D. Bush, filed by s/ John
Sughrue Esq. 1CC Atty Sughrue.

Scheduling Order, this 29th day of Sept., 2008, it is Ordered that Pre-Trial
Conf. scheduled for Oct. 2, 2008 is rescheduled for Oct. 15, 2008 at 10:00
a.m. in Courtroom 2. By The Court, /s/ Fredric J. Ammerman, Pres. Judge.
1CC Attys: Pemrick, Sughrue, Hopkins

Order, this 29th day of Sept., 2008, it is Ordered that argument on the
Plaintiffs' Motion for Protective Order shall be held on Oct. 15, 2008, in
Courtroom 2 at 10:00 a.m. By The Court, /s/ Fredric J. Ammerman, Pres.
judge. 3CC Atty. Pemrick

10/15/2008 Affidavit in Support of Defendant John D. Duttry's Motion to Strike Case
from Trial List, filed by s/ John Sughrue Esq. 3CC Atty Sughrue.

10/27/2008 Order, this 27th day of Oct., 2008, following argument relative the hearing
: on Motion for to Strike Case from Trial List, Pre-Trial Conference and
Motion and for Protective Order, it is Ordered: Non-Jury trial is scheduled
for two days, being April 21 and 22, 2009 in Courtroom 1 to commence at
9:00 a.m. on each day. (see original). By the Court, /s/ Paul E. Cherry,
Judge. 1CC Attys; Pemrick, Hopkins, Sughrue

1/19/2009 Certificate of Service, filed. That on January 16, 2009, a true and correct
copy of Defendant's Request for Admissions and Interrogatories to be

served by first class mail to Keith M. Pemrick Esq., filed by s/ John Sughrue

Esq. 3CC Atty Sughrue.

Certificate of Service, filed. That on January 16, 2009, a true and correct
copy of Defendant's Request for Production of Documents to be served by
first class mail to Keith M. Pemrick Esq., filed by s/ John Sughrue Esqg. 3CC
Atty Sughrue.

2/25/2009 Plaintiff's Supplemental Pre-Trial Statement, filed by s/ Keith M. Pemrick
| Esqg. 1CC Atty Pemrick.

Notice of Service, filed. Served Plaintiffs' Response to Request for

“ Admissions and Interrogatories and Response to Requests for Production
of Documents via first class mail on February 23, 2008 to John Sughrue
Esq., filed by s/ Keith M. Pemrick Esq. 1CC Atty Pemrick.

2/27/2009 Motion For summary Judgment, filed by s/ John Sughrue, Esquire. -6cC
Atty. Sughrue
3/2/2009 Order, this 2nd day of March, 2009, upon consideration of Defendant, John

D. Duttry's motion For summary judgment, a Rule is issued upon Plaintiffs.
Argument on the merits of said motion shall be held on the 31st day of
March, 2009 at 9:00 A.M. in Courtroom 1. By the Court, /s/ Fredric J.
Ammerman, Pres. Judge. 1CC Atty. Sughrue

} 3/9/2009 Filing: Subpoena Paid by: Pemrick, Keith M. (attorney for Cherry Timber
Associates, inc.) Receipt number: 1928425 Dated: 3/9/2009 Amount:
$3.00 (Check) For: Cherry Timber Associates, Inc. (plaintiff)

Fredric Joseph Ammerman

Fredric Joseph Ammerman

Fredric Joseph Ammerman

Fredric Joseph Ammerman

Fredric Joseph Ammerman

Fredric Joseph Ammerman

Fredric Joseph Ammerman

Fredric Joseph Ammerman

Fredric Joseph Ammerman

Fredric Joseph Ammerman

Fredric Joseph Ammerman

Fredric Joseph Ammerman
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CleaC)ld County Court of Common Pleas
ROA Report
Case: 2006-01498-CD

Current Judge: Fredric Joseph Ammerman
Cherry Timber Associates, Inc., et alvs. Audra Mitchell, et al

Civil Other-COUNT
" Date

O

User: BHUDSON

Judge

. 3/16/2009 Notice of Trail Deposition, filed. To John D. Duttry-c/o John Sughrue Esq.,
\ Thelma D. Bush and Beverly Williams, you are hereby respectfully notified
that Cherry Timber Associates Inc., and Chagrin Land Limited Partnership,
will take the deposition of Lional Alexander, Alexander and Associates Inc.
oral examination on March 31, 2009 at 12:30 pm., filed by s/ Keith M.
Penrick Esqg. 1CC AStty Pemrick.

Factual Affidavit of John Sughrue, Attorney, in Support of Motion for
Summary Judgment, filed by s/John Sughrue, Esq. One CC Attorney
Sughrue

3/30/2009

Plaintiffs’ Response to John D. Duttry's Motion for Summary Judgment,
filed by s/Keith M. Pemrick, Esq. No CC

Plaintiff's Exhibits in Response to Motion for Summary Judgment, filed. No
CcC

Proof of Service of Subpoenas, filed. Subpoenas directing attendance at
Trial on April 21, 2008, were served on Audra Mitchell (now Audra Geiser)
and Scott V. Jones Esq., pursuant to Pennsylvnaia Rule of Civil Procedure
by certified mail, restricted delivery, filed by s/ Keith M. Pemrick Esq. 1CC
Atty Pemrick.

Order, AND NOW, this 31st day of March 2008, following argument on the
Defendant's Motion for Summary Judgment, it is the ORDER of this Court
that either counsel may have until and including Friday, APril 3, 2009, in
which to submit letter brief. The same may be submitted by fax, if counsel
so desires. BY THE COURT: /s/ Fredric J. Ammerman, P. Judge. 1CC
Attys: Pemrick, Sughrue, Hopkins.

Motion In Limine, filed by s/ John Sughrue, Esquire. 5CC Atty. Sughrue

Order, filed Cert. copies to Atty. Sughrue for Service
NOW, this 20th day of April, 2009, ORDER that Defendant John D.
Dutrry's Motion for Summary Judgment, be and is hereby DENIED.

4/21/2009 Certificate of Service, filed. That on April 21, 2009 | caused Order dated

i April 21, 2009 Denying the Motion for Summary Judgment to be served on

[ Keith M. Pemrick Esg. by facsimile and by personal service upon Keith M.
Pemrick Esq. Christopher E. Mohney Esq., Ms. Thelma D. Bush and Ms.

‘ Beverly Copelli, filed by s/ John Sughrue Esq. 1CC Atty Sughrue.

| 4/23/2009 Stipulation, signed by Keith M. Pemrick, Esquire, and John Sughrue,
\ Esquire. No CC

Order, this 22nd day of April, 2009, it is Ordered that counsel for the
Plaintiff provide the Court with appropriate letter brief within no more than
30 days from this date. Counsel for Defendant shall provide the Court with
appropriate letter brief within no more than 45 days from this date. By the
Court, /s/ Fredric J. Ammerman, Pres. Judge. 1CC Attys: Pemrick,
Sughrue, Hopkins

Order, this 28th day of July, 2009, following non-jury trial, it is the
FINDINGS and Ordered: Plaintiff's request for Declaratory Judgment is
GRANTED. The Defendants' Counterclaims including any Counterclaim
for Declaratory Relief and/or Adverse Possession are hereby DISMISSED.
By The Court, /s/ Fredric J. Ammerman, Pres. Judge. 1CC Atttys: Pemrick,
Sughrue, Hopkins

3/31/2009

4/1/2009

4/20/2009

| 4/24/2009

| 7/29/2009

8/10/2009 Praecipe for Appearance, filed. Kindly enter my appearance on behalf of
Thelma Bush and Beverly R. Williams a/k/a Beverly Copelli, defendant,

filed by s/ John Sughrue Esq. 4CC Atty Sughrue.

Fredric Joseph Ammerman

Fredric Joseph Ammerman

Fredric Joseph Ammerman
Fredric Joseph Ammerman

Fredric Joseph Ammerman

Fredric Joseph Ammerman

Fredric Joseph Ammerman
Fredric Joseph Ammerman

Fredric Joseph Ammerman

Fredric Joseph Ammerman

Fredric Joseph Ammerman

Fredric Joseph Ammerman

Fredric Joseph Ammerman
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ROA Report
Case: 2006-01498-CD
Current Judge: Fredric Joseph Ammerman

Cherry Timber Associates, Inc., et alvs.Audra Mitchell, et al

Date

Civil Other-COUNT
Judge

. 8/10/2009

8/12/2009

10/8/2009

11/19/2009

‘ 12/15/2009

Exceptions of Defendants, John Duttry, Thelma Bush and Beverly Williams Fredric Joseph Ammerman
to Order dated July 28, 2009, Docketed July 29, 2009. filed by s/ 5CC Atty.
Sughrue

Scheduling Order, this 12th day of August, 2009, Argument on Exceptions  Fredric Joseph Ammerman
of Defendants, John D. Duttry, Thelma Bush and Beverly Williams to Order

dated July 28, 2009, shall be held on the 8th day of Oct., 2009 at 2:00 p.m.

in courtroom 1. By the Court, /s/ Fredric J. Ammerman, Pres. Judge. 3CC

Atty. Sughrue

Order, this 8th day of Oct., 2009, the hearing on the Defendants' Fredric Joseph Ammerman
Exceptions to Order of July 28, 2009 scheduled this date is rescheduled to

Nov. 2, 2009 at 10:00 a.m. in Courtroom 1. By The Court, /s/ Fredric J.

Ammerman, Pres. Judge. 1CC Attys; Hopkins, Sughrue, Pemrick

Order, NOW, this 17th day of November, 2009, following hearing on the Fredric Joseph Ammerman
Exceptions of Defendants John Duttry, Thelma Bush, and Beverly Williams

to Order dated July 28, 2009, Order that said Exceptions be and are hereby

dismissed. BY THE COURT: /s/Fredric J. Ammerman, P.J. One CC

Attorneys Pemrrick, Sughrue, and Hopkins:

Filing: Praecipe for Entry of Judgment Pursuant to Pa.R.C.P. No. 227.4(2) Fredric Joseph Ammerman
on the Court's Decision (Non-Jury Verdict) Paid by: Sughrue, John
(attorney for Duttry, John D.) Receipt number: 1932589 Dated:
12/15/2008 Amount: $20.00 (Check) For: Duttry, John D. (defendant) filed
by s/John Sughrue, Esq.

Judgment in favor of the Plaintiffs and against the Defendants, John D.
Duttry, Thelma Bush and Beverly R. Williams ark/a Beverly Copelli on the
Court's Decision (non-jury verdict) entered by Order dated July 28, 2009,
and docketed on July 29, 2009.

One CC and Notice of Judgment to Cherry Timber Associates, Inc.,
Chagrin Land Limited Partnership, John D. Duttry, Thelma Bush, Beverly R.
Williams, and Audra Mitchell

Seven CC Attorney Sughrue

 Rertly ceriy s 50 Be @ Tue
and attested gopy of the originaj
statement filad in this gase.

DEC 16 2008

(st .
Prothonotary/
Clerk of Courts

Atest,




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION—LAW

CHERRY TIMBER ASSOCIATES, INC., *
and CHAGRIN LAND LIMITED *
PARTNERSHIP, *
Plaintiffs, * No. 06-1498-CD

*
Vs. *
*
AUDRA MITCHELL, JOHN D. DUTTRY, *
THELMA BUSH and BEVERLY R. *
WILLIAMS a/k/a BEVERLY COPELLI, *
Defendants. *

ORDER FOR TRANSCRIPT

A NOTICE OF APPEAL having been filed in this matter, the official Court Reporter

is hereby ordered to produce, certify and file the transcripts of all proceedings in this matter in

conformity with Rule 1922 of the Pennsylvania Rules of Appellate Procedure.

o/ Lol

JohnSughrue, Esqu1re
Supfeme Court 1D No. 01037
235 East Market Street

Clearfield, PA 16830
Telephone: (814)765-1704
Facsimile: (814) 765-6959




O O

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION—LAW

CHERRY TIMBER ASSOCIATES, INC.,
and CHAGRIN LAND LIMITED
PARTNERSHIP,

Plaintiffs, No. 06-1498-CD

VS,

AUDRA MITCHELL, JOHN D. DUTTRY,

THELMA BUSH and BEVERLY R.

WILLIAMS a/k/a BEVERLY COPELLLI,
Defendants.

¥ XK XK K R K X K X XX

CERTIFICATE OF SERVICE

AND NOW, I do hereby certify that on December 16, 2009, I caused a true and correct copy
of the within NOTICE OF APPEAL AND ORDER FOR TRANSCRIPT to be served on all
parties and in the manner indicated below:

By United States Mail, First Class, Postage Prepaid
Addressed as Follows:

Cherry Timber Associates, Inc. Chagrin Land Limited Partnership
c¢/o Keith M. Pemrick, Esquire ¢/o Keith M. Pemrick, Esquire
Dale Woodard Law Firm Dale Woodard Law Firm

1030 Liberty Street 1030 Liberty Street

Franklin, PA 16323-1298 Franklin, PA 16323-1298

Thelma Bush Beverly Copelli

450 Salada Road 1220 Second Avenue

DuBois, PA 15801 : Brockway, PA 15824

Cathy Provost, Court Reporter
Thomas Snyder, Court Reporter
Clearfield County Courthouse

1 North Second Street
Clearfield, PA 16830

Al

Sughrue, Esquife_>
ttorney for Defendant, John D. Duttry

Date: December 16, 2009
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William A Shawt—’
Prothonotary/Clerk of Couris
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION—LAW

N

CHERRY TIMBER ASSOCIATES,
INC, AND CHAGRIN LAND
LIMITED PARTNERSHIP,
Plaintiffs, No. 06-1498-CD
Vs.

AUDRA MITCHELL, JOHN D.
DUTTRY, THELMA BUSH AND
BEVERLY R. WILLIAMS A/K/A
BEVERLY COPELLI,
Defendants.

Type of Case: Civil Action

Type of Pleading: Motion to Amend
Title of Pleading

Filed on Behalf of: John D. Duttry, Thelma Bush,
Beverly Williams a/k/a Beverly Copelli, Defendants

John Sughrue, Esq.
Supreme Court No. 01037
225 East Market Street
Clearfield, PA 16830
Phone: (814) 765-1704
Fax: (814) 765-6959

Other Counsel of Record:
Keith Pemrick, Esquire
Attorney for Plaintiffs
Dale Woodward Law Firm
1030 Liberty Street
Franklin, PA 16323-1298

Christopher E. Mohney, Esquire
Attorney for dismissed Defendant, Audra Mitchell
25 East Park Avenue, Suite 6

*
*
*
*
*
P
%
*
*
*
*
*
*
%
%*
ES
*
* Counsel of Record for this Party:
*
*
*
ok
*
*
%
*
%
*
*
*
*
*
*
*
*
* DuBois, PA 15801



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION—LAW

CHERRY TIMBER ASSOCIATES, INC.,
and CHAGRIN LAND LIMITED
PARTNERSHIP,

Plaintiffs, No. 06-1498-CD
Vs.

AUDRA MITCHELL, JOHN D. DUTTRY,

THELMA BUSH and BEVERLY R.

WILLIAMS a/k/a BEVERLY COPELLI,
Defendants.

* K X X X R K X X X X

MOTION TO AMEND TITLE OF PLEADING

To the Honorable Fredric J. Ammerman, President Judge of said Court,

AND NOW, comes Defendants, John D. Duttry, Thelma Bush and Beverly Copelli, by their
Attorney, John Sughrue, and respectfully moves the Honorable Court to amend the title of a
Pleading filed by Defendants after the Court’s Decision rendered in the above matter and in support
thereof represents the following:

1. Following a non-jury trial, this Court by Order dated July 28, 2009, docketed July 29,
2009 (copy attached for reference), entered a Decision in the above matter in favor of the Plaintiffs
and against the Defendants.

2. On August 10, 2009, Defendants, John D. Duttry, Thelma Bush and Beverly Copelli, filed
a written request for post-trial relief in accordance with Pa.R.C.P. No. 227.1 and the Pleading was
mistakenly titled “EXCEPTIONS OF DEFENDANTS, JOHN D. DUTTRY, THELMA BUSH AND
BEVERLY R. WILLIAMS TO ORDER DATED JULY 28, 2009, DOCKETED JULY 29, 2009,
(hereafter, “Pleading”)”.

3. The Pleading should have been titled, “DEFENDANTS’ POST-TRIAL MOTION”.



O O

4. The substance of the Pleading in context was the seeking of post-trial relief under
Pa.R.C.P. 227.1; specifically, seeking a reversal of the Court’s Decision. The Pleading was treated
as such by this Court.

5. The request for post-trial relief (Exceptions) was argued on November 2, 2009 before the
Court and this Court by Order dated November 17, 2009, docketed November 19, 2009 (copy
attached for reference), dismissed Defendants’ Exceptions.

6. On December 15, 2009, Defendants entered Judgment in favor of the Plaintiffs on the
Court’s Decision.

7. Defendants seek to change the title of the Pleading to conform to the language of Rule
227.1 and to avoid confusion on the nature of the Pleading,

8. Defense Counsel served a copy of this Motion on Plaintiffs’ Counsel on December 16,
2009 and has inquired as to whether or not, Plaintiffs’ Counsel will agree to this amendment or
opposes the same. As of the filing of this Motion, no response to that inquiry has been received.

WHEREFORE, Defendants respectfully request the Honorable Court to grant Defendants
Leave to amend the title of the Pleading filed on August 10, 2009 from “EXCEPTIONS OF
DEFENDANTS, JOHN D. DUTTRY, THELMA BUSH AND BEVERLY R. WILLIAMS TO
ORDER DATED JULY 28, 2009, DOCKETED JULY 29, 2009” to “DEFENDANTS’ POST-
TRIAL MOTION”; and in the absence of a consent by Plaintiffs’ Counsel asks the Court to issue a
Rule to Show Cause why the Prayer of this Motion should not be granted and to set a date and time
for a response and argument on the issue in accordance with the local rules of Court.

Respectfully submitte

Johy Sughrue, Esquir,
torney for Defendants; John D. Duttry,
Thelma Bush and Beverly Copelli
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

CHERRY TIMBER ASSOCIATES, INC. * NO. 06-1498-CD
and CHAGRIN LAND LIMITED *
PARTNERSHIP, *
Plaintiffs *
VS. *
AUDRA MITCHELL, JOHN D. DUTTRY, *
THELMA BUSH and BEVERLY R. WILLIAMS, *
Defendants *

- NOW, this 28" day of July, 2009, following non-jury trial, it is the FINDINGS and

ORDER of this Court as follows:

1.

O O

ORDER

Plaintiff Cherry Timber Associates, Inc. has met its burden of proof to
establish ownership of the property where the timber in question was
harvested by Mitchell Lumber Company;

Plaintiffs have established that the monies paid into escrow originally with
Attorney Scott Jones by Mitchell Lumber Company represented the market
value of the timber harvested from the 58 acres in question and the Plaintiff ig
entitled to receive the same;
The Defendants have not met their burden of proof to establish an ownership
interest in, or right to receive, the funds currently being held in escrow:
Therefore, it is the ORDER of this Court that the Plaintiffs’ request for
Declaratory Judgment be and is hereby GRANTED. The Plaintiffs are entitled
to the funds currently being held in escrow, including the principle originally
deposited by Mitchell Lumber and all interest earned therefrom from the date

of deposit to the date of distribution.




b s o

O
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5. The Defendants’ Counterclaims including any Counterclaim for Declaratory

Relief and/or Adverse Possession are hereby DISMISSED, with prejudice.

BY THE COU

§ hemby Qﬁ: g‘?,"dy TR

. WS N0 De Wi
:{;ct’ attested CoOpy of the Origives
ement filed in thig case,

DEC 16 0

Attest, - 7
: ittt

£5. Clerkof Conts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

CHERRY TIMBER ASSOCIATES, INC. * NO. 06-1498-CD
and CHAGRIN LAND LIMITED *
PARTNERSHIP, *
Plaintiffs *
VS. *
AUDRA MITCHELL, JOHN D. DUTTRY, *
THELMA BUSH and BEVERLY R. WILLIAMS, *
Defendants *

ORDER

- NOW, this 17" day of November

, 2009, following hearing on the Exceptions of

Defendants, John Duttry, Thelma Bush and Beverly Williams to Order dated July 28,

2009, Docketed July 29, 2009, it is the ORDER of this Court that said Exceptions be

and are hereby DISMISSED.

(‘L ﬁ#ao
7 atel®
5«»& '\’?,JL

W ‘.;\5‘ o Tt Voo
lotle G 00 HOP%\ NS

BYT ECO/’URT, /"
e PA&WM\

FREPRIC J. AN(IMERMAN
President Judge

ISl el Blhn & D 8 o

ang arestes eopx, of the Origine
statement filed in this case.

OEC 16 2008

Attest, ;7 .. Prothonotary/

Clerk of Courts




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION—LAW

CHERRY TIMBER ASSOCIATES, INC.,
and CHAGRIN LAND LIMITED
PARTNERSHIP,

Plaintiffs, No. 06-1498-CD

*

*

*

ES

¥

VS. *
*
AUDRA MITCHELL, JOHN D. DUTTRY, *
THELMA BUSH and BEVERLY R. *
WILLIAMS a/k/a BEVERLY COPELLI, *
Defendants. *

CERTIFICATE OF SERVICE

AND NOW, I do hereby certify that on December 16, 2009, I caused a true and correct copy
of the within MOTION TO AMEND TITLE OF PLEADING to be served on all parties and in
the manner indicated below:

By United States Mail, First Class, Postage Prepaid
Addressed as Follows:

Cherry Timber Associates, Inc. Chagrin Land Limited Partnership
c/o Keith M. Pemrick, Esquire c/o Keith M. Pemrick, Esquire
Dale Woodard Law Firm Dale Woodard Law Firm

1030 Liberty Street 1030 Liberty Street

Franklin, PA 16323-1298 ] Franklin, PA 16323-1298

Audra Mitchell

c/o Christopher E. Mohney, Esquire
25 East Park Avenue, Suite 6
DuBois, PA 15801

; Date: December 16, 2009 \{‘é J/PQ

JohrySughrue, Esqulre
orney for Defendants ohn D. Duttry,
Thelma Bush and Beverly Copelli
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION—LAW

CHERRY TIMBER ASSOCIATES,

INC, AND CHAGRIN LAND

LIMITED PARTNERSHIP,
Plaintiffs,

V8.

AUDRA MITCHELL, JOHN D.
DUTTRY, THELMA BUSH AND
BEVERLY R. WILLIAMS A/K/A
BEVERLY COPELLI,
Defendants.

Y/
FJ‘ o?Ooo
5 2009

William A. Shaw 7 Z’

onotary/Clerk of Courts
|6¢aNotice

Jopashes hsed.

on Nokce.

*
*
*
%
%
*
*
%
%
%
*
*
*
*
*
*
*
*
%
*
*
*
*
*
*
&
*
*
*
*
*
*
*
*
*
*

No. 06-1498-CD

Type of Case: Civil Action

Type of Pleading: Praecipe for Entry of Judgment
Pursuant to Pa.R.C.P. No. 227.4(2) on the
Court’s Decision (Non-Jury Verdict)

Filed on Behalf of: John D. Duttry, Thelma Bush,
Beverly Williams a/k/a Beverly Copelli, Defendants

Counsel of Record for this Party:
John Sughrue, Esq.

Supreme Court No. 01037

225 East Market Street

Clearfield, PA 16830

Phone: (814) 765-1704

Fax: (814) 765-6959

Other Counsel of Record:
Keith Pemrick, Esquire
Attorney for Plaintiffs
Dale Woodward Law Firm
1030 Liberty Street
Franklin, PA 16323-1298

Christopher E. Mohney, Esquire

Attorney for dismissed Defendant, Audra Mitchell
25 East Park Avenue, Suite 6

DuBois, PA 15801



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION—LAW

CHERRY TIMBER ASSOCIATES, INC.,
and CHAGRIN LAND LIMITED
PARTNERSHIP,

Plaintiffs, No. 06-1498-CD
Vs.

AUDRA MITCHELL, JOHN D. DUTTRY,

THELMA BUSH and BEVERLY R.

WILLIAMS a/k/a BEVERLY COPELLI,
Defendants.

¥ OK KX R K X K K K ¥ *

PRAECIPE FOR ENTRY OF JUDGMENT
PURSUANT TO Pa.R.C.P. No. 227.4(2)

TO: William A. Shaw, Prothonotary of Clearfield County, Pennsylvania,

The Court entered an Order dated November 17, 2009, docketed November 19, 2009,
dismissing Defendants® Request for Post-Trial Relief. Accordingly, kindly enter Judgment in
favor of the Plaintiffs, Cherry Timber Associates, Inc. aﬁd Chagrin Land Limited Partnership,
and against the Defendants, John D. Duttry, Thelma Bush and Beverly R. Williams a’k/a Beverly

Copelli on the Court’s Decision (non-jury verdict) entered by Order dated July 28, 2009 and

Sughrue Esq@d
tomey for Defendants, John D. Duttry,

Thelma Bush and Beverly Copelli

docketed on July 29, 2009.
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION—LAW

CHERRY TIMBER ASSOCIATES, INC,,
and CHAGRIN LAND LIMITED
PARTNERSHIP,

Plaintiffs,

VS.

AUDRA MITCHELL, JOHN D. DUTTRY,

THELMA BUSH and BEVERLY R.

WILLIAMS a/k/a BEVERLY COPELLI,
Defendants.

No. 06-1498-CD

¥ X K K X K K X X X ¥

CERTIFICATE OF SERVICE

AND NOW, I do hereby certify that on December 15, 2009, I caused a true and correct copy

of the within PRAECIPE FOR ENTRY OF JUDGMENT to be served on all parties and in the

manner indicated below:

By United States Mail, First Class, Postage Prepaid

Addressed as Follows:

Cherry Timber Associates, Inc.
c/o Keith M. Pemrick, Esquire
Dale Woodard Law Firm

1030 Liberty Street

Franklin, PA 16323-1298

John D. Duttry
114 Athens Drive
DuBois, PA 15801

Beverly R. Williams

a/k/a Beverly Copelli
1220 Second Avenue
Brockway, PA 15824

Date: December 15, 2009

Chagrin Land Limited Partnership
c¢/o Keith M. Pemrick, Esquire
Dale Woodard Law Firm

1030 Liberty Street

Franklin, PA 16323-1298

Thelma Bush
450 Salada Road
DuBois, PA 15801

Audra Mitchell

¢/o Christopher E. Mohney, Esquire
25 East Park Avenue, Suite 6
DuBois, PA 15801

ohn [Sughrue, Esqllﬁaa)[ S
Attofney for Defendants; D. Duttry,

Thelma Bush and Beverly Copelli
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION—LAW

To:

against the Defendants, John D. Duttry,
Copelli on the Court’s Decision (non
docketed July 29, 2009, granting Decla

CHERRY TIMBER ASSOCIATES, INC., *
and CHAGRIN LAND LIMITED *
PARTNERSHIP, *
Plaintiffs, * No. 06-1498-CD
*
vs. *
*
AUDRA MITCHELL, JOHN D. DUTTRY, *
THELMA BUSH and BEVERLY R, *
WILLIAMS a/k/a BEVERLY COPELLI, *
Defendants. *
NOTICE OF JUDGMENT
Cherry Timber Associates, Inc. Chagrin Land Limited Partnership
c/o Keith M. Pemrick, Esquire c/o Keith M. Pemrick, Esquire
Dale Woodard Law Firm Dale Woodard Law Firm
1030 Liberty Street 1030 Liberty Street
Franklin, PA 16323-1298 Franklin, PA 16323-1298
John D. Duttry Thelma Bush
114 Athens Drive 450 Salada Road

DuBois, PA 15801

Beverly R. Williams

a’k/a Beverly Copelli
1220 Second Avenue
Brockway, PA 15824

DuBois, PA 15801

Audra Mitchell

c/o Christopher E. Mohney
25 East Park Avenue, Suite 6
DuBois, PA 15801

You are notified that Judgment was entered on December 15, 2009 in the above matter in
favor of the Plaintiffs, Cherry Timber Associates, Inc. and Chagrin Land Limited Partnership and

Thelma Bush and Beverly R. Williams a/k/a Beverly
-Jury verdict) entered by Order dated July 28, 2009,
ratory Relief and denying Defendants’ Counterclaims for

Relief. A certified copy of the Praecipe for Entry of Judgment and Certificate of Service are
attached hereto pursuant to Pa.R.C.P. No. 236.

William A. Shaw, Prothonotary of Clearfield County, PA

By:

[ -4 4. /?

m-m/
N
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

CHERRY TIMBER ASSOCIATES, INC.

and CHAGRIN LAND LIMITED

PARTNERSHIP,
Plaintiffs

NO. 06-1498-CD

AUDRA MITCHELL, JOHN D DUTTRY,
THELMA BUSH and BEVERLY R. WILLIAMS,
Defendants

VS. *
ORDER
NOW, this 17" day of Ncavember, 2009, following hearing on the Exceptions of
Defendants, John Duttry, Thema Bush and Beverly Williams to Order dated July 28,
2009, Docketed July 29, 2008, it is the ORDER of this Court that said Exceptions be

and are hereby DISMISSED.

BY THE COURT, /, %
(g’u&“ﬂ{""/‘“}; [ raisantisostin

FREPRIC J. ANIMERMAN
President Judge

ﬁl\ﬁl % Pmnd{
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

CHERRY TIMBER ASSOCIATES, INC. * NO. 06-1498-CD
and CHAGRIN LAND LIMITED *
PARTNERSHIP, *
Plaintiffs *
VS. *
AUDRA MITCHELL, JOHN D. DUTTRY, *
THELMA BUSH and BEVERLY R. WILLIAMS, *
Defendants *

ORDER
NOW, this 8" day of October, 2009, it is the ORDER of this Court that the
hearing on the Defendants’ Exceptions to Order of July 28, 2009 scheduled this date at
2:00 p.m. be and is hereby rescheduled to November 2, 2009 at 10:00 a.m. in

Courtroom No. 1 of the Clearfield County Courthouse, Clearfield, Pennsylvania.

FREDRIC J\AMMERMAN
President Judge

FILE
foo s

William A. Shaw

§
Pmmonotary/ erk of Courts
zﬂgpﬂm

gmnC’/

N
—

e
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION—LAW

CHERRY TIMBER ASSOCIATES, INC,,
and CHAGRIN LAND LIMITED
PARTNERSHIP,

Plaintiffs, No. 06-1498-CD
Vs.

AUDRA MITCHELL, JOHN D. DUTTRY,

THELMA BUSH and BEVERLY R.

WILLIAMS a/k/a BEVERLY COPELLI,
Defendants.

¥ O K X K ¥ X X X X ¥

SCHEDULING ORDER

AND NOW, to wit this Q_f‘_ day of W 2009, upon consideration of
EXCEPTIONS OF DEFENDANTS, JOHN D. DUTTRY, THELMA BUSH AND BEVERLY
WILLIAMS TO ORDER DATED JULY 28, 2009, DOCKETED JULY 29, 2009, filed in the
above captioned matter, it is ORDERED that an ARGUMENT on the issues raised in said

pleading shall be held on the Z¥* day of _ (Oc\o\eer 2009, at Q:00 o’clock £ m

in Courtroom No. 1 .

Wiliiam A. Shaw
Prothonotary/Clerk of Couris

By the Court
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION—LAW

CHERRY TIMBER ASSOCIATES,

INC, AND CHAGRIN LAND

LIMITED PARTNERSHIP,
Plaintiffs,

VS.

AUDRA MITCHELL, JOHN D.
DUTTRY, THELMA BUSH AND
BEVERLY R. WILLIAMS A/K/A
BEVERLY COPELLI,
Defendants.

.

Z
7 Wiltiam A

prothonotary/Clerk of Courts (7'

*
*
*
*
*
%
*
*
*
*
*
*
*
*
*
*
*
%
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
&
*

No. 06-1498-CD

Type of Case: Civil Action

Type of Pleading: Exceptions of Defendants, John
Duttry, Thelma Bush and Beverly Williams to
Order dated July 28, 2009, Docketed July 29, 2009

Filed on Behalf of: John D. Duttry, Thelma Bush,
Beverly Williams a’/k/a Beverly Copelli, Defendants

Counsel of Record for this Party:
John Sughrue, Esq.

Supreme Court No. 01037

225 East Market Street

Clearfield, PA 16830

Phone: (814) 765-1704

Fax: (814) 765-6959

Other Counsel of Record:
Keith Pemrick, Esquire
Dale Woodward Law Firm
1030 Liberty Street
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION—LAW

CHERRY TIMBER ASSOCIATES, INC.,
and CHAGRIN LAND LIMITED
PARTNERSHIP,

Plaintiffs, No. 06-1498-CD
Vs.

AUDRA MITCHELL, JOHN D. DUTTRY,

THELMA BUSH and BEVERLY R.

WILLIAMS a/k/a BEVERLY COPELLI,
Defendants.

¥ OX ¥ F* X X X K X X X

EXCEPTIONS OF DEFENDANTS, JOHN D. DUTTRY,
THELMA BUSH AND BEVERLY R. WILLIAMS TO
ORDER DATED JULY 28, 2009, DOCKETED JULY 29, 2009

AND NOW, Defendants, John D. Duttry, Thelma Bush and Beverly R. Williams, by John
Sughrue, Attorney, files the following Exceptions to the Court’s Order dated July 28, 2009 as
follows:

1. The Court’s Order fails to comply with Pa.R.C.P. 1038(b), generally, and particularly
because it fails to set forth, generally, the Court’s factual findings, conclusions of law and
application of law to the facts of this case. As a result, Defendants are deprived of fair notice of the
basis of the Court’s conclusions with respect to determination of facts, found or not found, and the
law applied or not applied. Without such information, the Defendants ability to except is diminished.

2. The Court erred in concluding that Cherry Timber Associates, Inc. (CT) owned the
property where the timber in question was harvested by Mitchell Lumber Company (Mitchell) under

agreement with Defendants (Duttry). On the contrary, the Court should have concluded, based on
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the documents and testimony at trial and after giving fair weight thereto, that Duttry owned the
property where the timber was harvested by virtue of:

A. Deed to Harold Duttry dated February 21, 1955, Trial Exhibit K;

B. The Duttry Family’s uninterrupted use and possession of the property for over 40
years immediately prior to CT’s alleged acquisition of the property from Glen Green
Corporation (Green Glen).

C. Green Glen’s deed dated December 21, 1988 to Cherry Timber, Exhibit A,
particularly parcel 13 which conveys to CT land located north of Duttry and
acknowledges the location of Duttry land on the south/southwest of the land being sold;

D. By recognizing and acknowledging Duttry’s established boundaries on the south,
east and west, as established in the aforesaid deed and the admission of Plaintiffs that said
boundaries’ locations are undisputed;

E. By giving fair weight to Plaintiffs’ map, Exhibit 11, acquired from CT’s
predecessor in title (Green Glen), indicating the location of Green Glen’s land to the

north/northeast of the land claimed by CT in the proceedings;

F. By finding and concluding that Duttry owned the property at issue by virtue of the
Doctrine of Recognition and Acquiescence;

G. By giving fair weight to the unrebutted testimony of John Duttry and Thelma Bush
establishing that the Duttry Family had entered, possessed, used and occupied the subject
property for 40 years without objection prior to CT’s alleged acquisition.

3. The Court erred in failing to locate Defendants’ property at the southern/southwestern end
of the disputed property as located by Duttry’s deed and located by Green Glen’s deed, parcel 13.

4. The Court erred in failing to conclude that Defendant owned the property in question by
virtue of the agreement and consent/acquiescence of Green Glen Corporation and DuBois family
(CT’s predecessor) and the Duttry Family as evidenced by their conduct and existing documents,

including county tax records, Green Glen map, Exhibit 11, and the quiet enjoyment of the premises

for a period of over 40 years.
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5. The Court erred in failing to conclude that the property identified on County tax maps as
number 119-E4-16 clearly identifies the location and ownership of Duttry land and that the timber
allegedly converted, in fact, came from said Duttry land.

6. That the Court erred in failing to conclude that the location of CT’s land purchased from
Green Glen is, in fact, located to the northeast of the disputed premises.

7. The Court erred in failing to find that it was not necessary for Duttry to provide the exact
location of the northern/northeastern boundary of their land, the boundary in common with the
south/southwestern boundary of CT’s land. Maps introduced at Trial clearly indicate the location of
the southern, eastern and northern boundaries of the Duttry 123 acre tract and that the 58 acres in
dispute was clearly within the southern end of the Duttry Tract.

8. The Court erred in failing to find that Plaintiffs’ Surveyor, Alexander, could not find any
evidence on the ground of the northern/northeastern boundary of the tract he was surveying and did
not look for or determine whether or not there was evidence on the ground of such a boundary
further north as alleged by Duttry.

9. The Court erred in failing to find and conclude that neither Plaintiffs’ Surveyor nor
Duttry’s witnesses could establish by monuments on the ground, the common boundary between the
parties’ tracts.

10. The Court erred in dismissing Plaintiffs’ claim of ownership of the subject property for
the reasons set forth above.

11. The Court erred in concluding that the “Plaintiff” is entitled to receive the same (“monies
paid into escrow”). There is no evidence of record to establish that the Plaintiff, Chagrin Land
Limited Partnership had an interest in the property from which the timber was harvested. On the

contrary, the Court has concluded that CT owned the property. Assuming the Court Order intends to
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rule that Plaintiff CT is entitled to receive the money, the Court errs in drawing that conclusion,
generally, and for the following reasons:

A. The Declaratory action is to determine the party entitled to the distribution of
funds held in an escrow account. The only parties to the escrow account are Chagrin Land
Limited Partnership and Mitchell Lumber. CT is not a party to the agreement or to the
account;

B. The evidence overwhelmingly establishes that Steven Jilk, the individual on the
ground who made the claim, hired Attorney Jones and arranged for the escrow account, was
employed by Industrial Timber and that his allegations of claim were never made in the
name of CT. On the contrary, all his correspondence and claims referenced Endeavor
Timber, Industrial Timber and/or Chagrin Land Limited Partnership;

C. Steven Jilk, in fact, set up the escrow account in the name of Chagrin and
Mitchell. At no time during the course of Jilk’s alleged claim did he suggest that the land was
owned by Cherry Timber;

D. As a matter of law, the escrow funds may only be paid to a party to the escrow
agreement.

12. The Court erred in dismissing Audra Mitchell, successor in interest to Mitchell Lumber
Company, a party to the escrow agreement, as spouse and sole heir of Paul Mitchell t/a Mitchell
Lumber Company. She was a necessary and indispensable party to the litigation as one of the parties
to the escrow fund.

13. The Court errs in concluding that the Defendants have not met their burden of proof to
establish an ownership interest in or right to receive the funds currently being held in escrow. On the
contrary, the evidence establishes that the timber sold to fund the escrow account, was cut by
Mitchell from Duttry’s land under the Timber Agreement between Mitchell and Duttry; that
Mitchell was acting as a contractor for Duttry under the Timber Harvest Agreement and was cutting
the timber and selling it for the benefit of Duttry.

14. The evidence further establishes that Plaintiffs’ claim initiated from an alleged claim of
trespass on land and illegal cutting or conversion of timber. This allegation sets forth a tort claim. As

such, the Plaintiffs/claimants were obligated under the law to initiate and prosecute their claim

4
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within two years. The evidence indicates it did not do so. As a result, their claim for damages is
barred by the applicable Statute of Limitations. As a result, the Court erred:

A. In determining that the Plaintiffs’ claim was not a claim for tortuous conversion of
property;

B. In concluding that the Plaintiffs were not required to initiate a lawsuit for a tort
claim within two years of their claim and in failing to conclude that their claim was barred by
the applicable Statute of Limitations;

C. In concluding or inferring that the Defendants had waived and/or extended the
applicable Statute of Limitations by taking action to escrow funds in lieu of the funds

being paid to the Plaintiff/claimants;

D. In dismissing Defendants Motion for Summary Judgment on the Statute of
Limitations issue.

15. The Court erred in dismissing Defendants’ Counterclaim for possession of the escrow
funds and, in any event, if the escrow funds were not awarded to Duttry, said funds should have
been, under the evidence, rewarded back to Mitchell as the source of the funds and the only party to
the escrow account having an interest in said funds.

16. The Court erred in failing to decide and adjudicate Defendants’ defenses related to
Statute of Limitations, Laches and as set forth in New Matter.

17. The Court erred in failing to find and conclude that Duttry was entitled, under the Timber
Harvest Agreement, to receive the original $45,000.00 deposited by Mitchell with Attorney Jones,
and that Mitchell improperly delivered the funds to Jones without Duttry’s consent.

18. The Court erred in failing to find Chagrin Land, Industrial Timber, Endeavor Timber or
Cherry Timber, as claimants of illegal conversion of timber, had the burden of proof and the
obligation to move forward with their claim in the Court and further, failing to find that their claim
for said funds is now barred by the Doctrine of Laches and Estoppel because of the intervening

death of key witnesses, Paul Mitchell and Mary Jo Duttry.
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19. The Court erred in failing to find conclusions of law as requested by Defendants,

specifically the following:

A. The location of property boundary lines and the property may be established
regardless of deed descriptions, by consent of adjoining landowners;

B. There are two means of proving a binding, consentable boundary line: (1) by
dispute and compromise; and (2) by recognition and acquiescence;

C. The recognition and acquiescence doctrine does not require that the parties
specifically consented to the location of the line. Location may be established by observable
facts;

D. The doctrine of consentable lines is a rule of repose for the purpose of quieting
title and discouraging confusing and vexatious litigation;

E. The fact that the disputed premises are outside of the description of the Duttry
deed or chain of title is not dispositive of the ownership issue in this case. Determination of
the ownership of the disputed premises is a question of law and fact to be determined by the
Court;

F. The question of what is the boundary line is a question of law. The question of
where a boundary line is located is a question of fact;

G. Under Pennsylvania law, a person who cuts or removes the timber from another
person without the consent of that person is liable in lieu of all other damages or civil
remedies by law to that person in a civil action for certain damages designated in the law, 42
Pa.C.S.A. §8311(a);

H. Trespass upon another’s land and the unlawful cutting of another’s timber
constitutes a cause of action for the unlawful conversion of timber, is a tort action, sounding
in trespass and is required to be brought within two years of the date the cause of action
accrues or two years from the date the cause of action is discovered, 42 Pa.C.S.A. §5524,

G)HONT);
. An escrow fund is a manifestation of a contract between parties. Funds held in
escrow by a third party, under an agreement, express or implied, may only be distributed to a

person or an entity who is a party to the agreement and in accordance with the agreement.

20. The Court erred in failing to find facts requested by Defendants, specifically the

following:

IV. PROPOSED FINDINGS OF FACT:

This declaratory judgment action was filed with the Court for the purpose of determining
6
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how funds, formerly held in escrow by Scott Jones, Esquire, should be distributed. The escrow
account was originally funded by Paul Mitchell t/a Mitchell Lumber Company (hereafter “Mitchell”)
with $45,000.00 (hereafter “Contract Funds”) deposited with Attorney Jones. Attorney Jones
established the escrow account at First Commonwealth Bank (formerly Deposit Bank) in the name
of “Scott V. Jones, Escrow Agent for Mitchell Lumber Co. and Chagrin Land Limited Partnership”
(hereafter “Chagrin”)(Exhibit 25). That escrow account was funded by Mitchell Lumber Company
as a result of Stephen Jilk’s allegation that Mitchell had improperly cut and marketed timber under a
Timber Harvest Agreement with John Duttry (hereafter “Duttry”) from land not owned by Duttry.

The parties agree that Cherry Timber Associates Inc. (hereafter “Cherry Timber”) is the
owner of 60 acres, more or less, (hereafter “Cherry Timber Premises™) purchased from Green Glen
Corp. and that the Defendants are the owners of 123.2 acres, more or less, (hereafter “Duttry
Premises”) both tracts located in Huston Township, Clearfield County, Pennsylvania. The parties
disagree on the location of each premise. The parties do agree that the Cherry Timber Premises
and the Duttry Premises are adjacent and located within a larger tract (hereafter “Bucksbee
Tract”) believed to consist of approximately 183 acres, more or less. The parties agree that this
larger tract is located along the old railroad right-of-way and surrounded by adjacent
landowners as generally indicated on the Clearfield County Tax Assessment Map, attached
hereto, (Defendants’ Exhibits C and D).

Plaintiffs contend the 60 acres is owned by Cherry Timber and is located in the southern end

of the Huston Township Bucksbee Tract, as located by Alexander’s Retracement Survey of a 1927

deed (Exhibit 8). In support of their ownership claim, Plaintiffs have set forth a record chain of title

_ beginning with a conveyance from John E. DuBois to Bucksbee in 1927 (Part of Exhibit 27),
through tax sales and multiple conveyances to Green Glen Corporation. Cherry Timber’s immediate

title emanates from Cherry Timber’s 1988 deed from Green Glen Corporation (Exhibit A).
7



Similarly, Duttry’s title is based on an unrecorded deed from John E. DuBois to Bucksbee in
about 1927 for 123.2 acres. Thereafter, the property went through several Treasurer and
Commissioner’s sales and ultimately vested in Harry Bender. Duttry’s immediate claim of title
emanates from Bender’s deed of February 21, 1955 (Exhibit K) to Harold Duttry, Defendants’
predecessors in tiﬂe.

Defendants acknowledge that the 60 acres described in the 1927 deed is located in the
southern end adjacent to lands, now or formerly of Walter Brown (later Dixon), Alsbaugh (now
Beers). However, Duttry contends that the historical 1927 location of the 60 acres is not dispositive
of the present issue of ownership. Instead, Defendants contend that the location of the two tracts is
established by the long time recognition and acquiescence of the owners.

By recorded deed dated February 21, 1955 (Exhibit K), Harold E. Duttry, et ux. acquired
from Bender, 123.2 acres located in Huston Township, Clearfield County, Pennsylvania. This deed
(hereafter, “Duttry Deed”) clearly located the 123 acres by description in the southern end of the
Bucksbee Tract. Thereafter, Harold Duttry and his family entered, possessed, occupied and utilized
the Duttry Premises without any problems, disagreements or interference from any neighbors. On
March 24, 1988, Harold Duttry died. This Court by Decree of Distribution dated August 7, 1989
(Part of Exhibit 28) conveyed the Duttry Premises to Harold Duttry’s only heirs, John D. Duttry,
Thelma Bush and Beverly R. Williams now Beverly R. Copelli (hereafter “Defendants™). The 1989
Decree of Distribution utilized the same description that was in Duttry’s original deed (Exhibit K,
above). For over 40 years, from 1955 to 1995, the Duttrys enjoyed quiet possession and use with the
acquiescence of their neighbors, including Green Glen Corporation.

In about 1988, Duttry’s neighbor to the north, Green Glen Corporation, quitclaimed its
interest in 60 acres in Huston Township to Cherry Timber by deed dated December 21, 1988

(Exhibit A) (hereafter, “Cherry Timber Premises”).
8
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Jilk testified at trial on behalf of Plaintiffs. He identified himself as Timber Resource
Manager for Industrial Timber and Land Company located in Endeavor, Pennsylvania. He indicated
that he would on occasion perform services for the Plaintiffs, Cherry Timber, a corporation and
Chagrin, a limited partnership. Apparently, Mr. Jilk and his subordinate, Chris Guth, who also
testified, were personally familiar with the Bucksbee Tract. He indicated that in 1989, he had
concern that cutting was occurring on their 60 acre Bucksbee Tract, but, after investigating,
determined that was not the case. Jilk testified that in purchasing the properties, they relied upon
various records of the DuBois family and public records, including tax maps. He indicated he was
significantly involved in the acquisition and aware that Clearfield County tax assessment records
and tax maps located the Cherry Timber Premises in the northern part of the Bucksbee Tract,
north/northeast of the Duttry Tract and was designated as Map Number 119-E3-33. Indeed,
Plaintiff’s Complaint acknowledges that tax records place their property in the northern end of the
Bucksbee Tract but contend that is erroneous and that their property should, in fact, be located at the
southern end where Tax Map Number 119-E4-16 locates the Duttry Tract. Thereafter, Jilk and his
clients took no action with respect to this tract until 1995.

In January 1995, events occurred which gave rise to the creation of the escrow fund involved
in this litigation. Defendants made a Timber Harvest Agreement with Mitchell Lumber to remove
timber from the Duttry Premises. Defendants and Mitchell were removing timber from the top of a
hill above McCracken Run in the area marked in green by witness, Guth, on a map (Plaintiffs’
Exhibit 8). According to Plaintiffs’ witnesses, Guth and Jilk, they determined that the timber was
| being cut off a tract located at the southern end of the Bucksbee Tract.

Jilk testified that in 1989, he had had Fran McDermott, a local abstractor, do an abstract for
Cherry Timber’s 60 acres. As a result of that abstract, the Abstractor and Jilk, apparently concluded

that the County’s tax records correctly identified Cherry Timber as owning the Cherry Timber
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Premises identified as Tax Map Number 119-E3-33 but, mistakenly located it at the north end of the
Bucksbee Tract.

Jilk and Guth stated their belief that their 60 acre tract should, in fact, be located at the
southern end of the Bucksbee Tract next to property of Brown, Allsbaugh and Burns, the same land
located within the Harold Duttry deed description.

Because Jilk located the Cherry Timber Tract at the southern end instead of the northern end
of the Bucksbee Tract, he contacted Mitchell Lumber and made a claim for improper trespass and
cutting of timber. Mitchell, cutting under timber contract with Duttry (Exhibit 22), had no desire to
get in the middle of two disagreeing landowners. Mitchell did not want to give the money to Jilk,
Jilk’s client or Duttry and agreed to place $45,000.00 in escrow. Thereafter, Mitchell did not cut on
Jilk’s claimed land but on Duttry’s other land. Mitchell placed funds in various payments totaling
$45,000.00 with Attorney Jones to hold because of the dispute.

Thereafter, Jones put the money in an escrow account titled “Scott Jones, Escrow Agent for
Mitchell Lumber Co. and Chagrin Land Limited Partnership” (Exhibit 25). The fact that Jilk wérked
for Industrial Timber and identified himself at all times as Industrial Timber contributed to a lack of
informative communications. At the time of the events, from the Defendants’ standpoint, there was
no title of record for land in the name of Industrial Timber or Chagrin that appeared in any way to
conflict with Duttry’s property. Jilk never identified the claimant as Cherry Timber to the
Defendants, Mitchell or Scott Jones, for that matter. If he had indicated it was Cherry Timber’s,
then, it is reasonable to infer that Jones would have set the escrow account up in the namé of Cherry
Timber not Chagrin.

There are no documents submitted in this case by the Plaintiffs which suggest that Jilk was,
at any time, working on behalf of Cherry Timber. In fact, the opposite is true. Jilk identified himself

to Mitchell as Industrial Timber according to testimony. Jilk’s first letter to Defendant Duttry
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(Exhibit 14) was on Industrial Timber letterhead. Also, see Jilk’s Industrial Memo (Exhibit 17).
The abstract notes of Fran McDermott (Part of Exhibits 27 and 28), from 1989 were forwarded to
Duttry according to Jilk’s testimony but did not include the abstract documents identifying Cherry
Timber. When this controversy arose, it was impossible for the Defendants to reasonably ascertain
the nature or source of Jilk’s claim. The public tax and deed records indicated that Cherry Timber
owned 60 acres on the north/northeast of the Duttry Premises, in the northern part of the Bucksbee
Tract. The Cherry Timber 1988 deed (Exhibit A), parcel number 13, clearly identified the 60 acre
tract on the north/northeast of the Duttry Tract, the exact location the County set it. The recorded
Green Glen to Chagrin deed (Exhibit 10) did not reveal any color of title for the disputed lands.

Guth worked for Industrial Timber. Both Jilk and Guth indicated they worked, on occasion,
for Chagrin and Cherry Timber. Scott Jones’ first letter to Sughrue confirming that he was holding
the funds (Exhibit 24) identified his client as Industrial. Barry Garbarino’s first letter to Duttry’s
Attorney, Sughrue dated March 23, 1995 (Exhibit G), identified his client as Chagrin. Garbarino
and Jones set up the escrow fund in the name of Chagrin.

Plaintiffs admit that Chagrin does not have any claim in the fund. Plaintiffs admit that Cherry
Timber and Chagrin are separate legal entities. They argue that because Chagrin and Cherry Timber
have some common ownership (i.e. one or more individuals who have an ownership interest in
Cherry Timber also have an ownership interest in Chagrin), the claim of Chagrin should be
transferred to Cherry Timber. At the same time, Plaintiffs admit in their testimony that the
ownership of Chagrin and Cherry Timber is not identical. The following facts are either admitted by
Plaintiffs or are undisputed:

1. Cherry Timber Associates, Inc. is an Ohio Corporation (Plaintiffs’ Admission No. 1);

2. Chagrin Land Limited Partnership is an Ohio Limited Partnership (Plaintiffs’ Admission
No. 2);

11



10.

11.

12.

O O

Industrial Timber and Lumber Company formerly known as Industrial Timber and Land
Company in 1995 is a fictitious business name of ITL Corp. (Plaintiffs’ Admission No.
1),

Mitchell Lumber Company was a sole proprietorship owned by Paul Mitchell. Paul
Mitchell was cutting timber on the Bucksbee Tract in Huston Township as a result of and
pursuant to a Timber Harvest Agreement between Mitchell and Duttry dated October 18,
1984 (Exhibit 22), (Plaintiffs’ Admission No. 13);

After Jilk contacted Mitchell, Mitchell did not cut any more timber from the tract claimed
by Plaintiffs;

About 1927 and immediately prior thereto, John E. DuBois owned a tract of land in
Huston Township, Clearfield County, Pennsylvania, which subsequently became
involved in the underlying dispute in this case. According to extensive documentation,
including title abstracts conducted by Zoe Withey and submitted at trial, DuBois family
records and maps, surveying maps of J.E. Fry, who surveyed for DuBois, research and
testimony of Surveyor, Alexander, various testimony, it is undisputed that John E.
DuBois, by deed dated November 8, 1927, conveyed to G.E. Bucksbee property in
Huston Township, of 60.12 acres as surveyed by J.E. Fry in 1922;

This 1927 deed confirms that the 60 acre tract is adjacent to another G.E. Bucksbee Tract
surveyed by John E. DuBois for Bucksbee;

According to Surveyor, Alexander, who in 1995, did a retracement of this 1927 survey
(Exhibit 8), this 60 acre tract was located in the southern end of the Bucksbee Tract and
is clearly identified as being surrounded by Walter Brown (later Dixon according to
Alexander), Burns and Allsbaugh;

The Defendants agree that this 1927 deed identifies 60 acres which is located at the
southern end of the disputed lands surrounded by lands, now or formerly, of Bucksbee,
Allsbaugh, Walter Brown, A.P. Burns and Buffalo and Susquehanna Railroad;

At the same time, G.E. Bucksbee, Grantee, acquired other adjacent ground from John
DuBois, according to that very same deed (see description third line);

The parties agree that subsequently Bucksbee was the owner of and assessed with 60.12
acres and 123.2 acres or a total of 183 plus acres Consequently, G.E. Bucksbee acquired
from DuBois, 123.2 acres which was adjacent to the northeast boundary line of 60 acre
tract;

It is also undisputed in this litigation that the said John E. DuBois, at some point,
surveyed 123.2 acres for G.E. Bucksbee and conveyed it to him. This particular
Bucksbee deed was not recorded. The County records reveal that from 1927 and
thereafter, 60 acres and 123.2 acres, a total of 183.5 acres were identified on the tax
records of Clearfield County as being owned by G.E. Bucksbee and assessed to
Bucksbee; '

12
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13. The parties agree that Bucksbee continued to be the owner of the 183 acres and to be
assessed with it on the Clearfield County tax records from 1927 to about 1945;

14. By deed dated October 8, 1945, the Clearfield County Commissioners sold to David
DuBois, 60 acres assessed to Bucksbee. Thereafter, the David DuBois heirs conveyed
said property by deed dated September 1, 1947 to Green Glen Corporation (Part of
Exhibit 27);

15. The DuBois family interest remained in Green Glen Corporation thereafter from 1947
until 1988 when it sold its interest in 60 acres, Huston Township, to Cherry Timber
(Exhibit A);

16. The deed from the County Commissioners, David DuBois, and deeds thereafter,
including the deed into Green Glen Corporation did not provide any description by
metes, bounds or by adjoining landowners. It was simply the sale of an assessment under
Pennsylvania law;

17. Similarly, the 123.2 acres was assessed to G.E. Bucksbee from 1924 until 1936 when the
assessment was sold by the Treasurer to the County for unpaid taxes. The property was
redeemed by Mrs. G.E. Bucksbee on September 15, 1937 (apparently for the benefit of
her husband, G.E. Bucksbee, since she would have had no independent right of
redemption);

18. The property thereafter was assessed to Mrs. G.E. Bucksbee until April 7, 1942 when it
was sold to the County and subsequently purchased by Harry Bender at a
Commissioner’s sale on March 27, 1945 (sece Exhibits 27 and 28). There was no
description in the deeds from the Treasurer to the Commissioner or the Commissioners to
Bender. Irreverently, the 123.2 acre assessment was transferred from Bender to Wiseman
and Dennis. The property was again sold for taxes in 1951 and was subsequently
conveyed by the County Treasurer to Harry and Andy Bender by deed recorded in Deed
Book 440, Page 571 (Exhibit 28). Again, per usual, no description by boundaries or
metes and bounds was given in Bender’s deed,;

19. A description for the 123.2 acres was first given in the deed from Bender, et ux. to
Harold E. Duttry (Exhibit K). This deed contained the following description: “On the
north by land of the Green Glen Corporation; on the south by land of Walter Brown; on
the east by right-of-way of the B&O Railroad; on the west by lands of Tiner (Tinker),
Allsbaugh and Burns”. This description, whether correct or erroneous, clearly places the
123.2 acres at the southern end of the disputed land next to Walter Brown land. This
Walter Brown land now Dixon land has been clearly identified by maps and Surveyor,
Alexander, as being located at the southern end of the disputed Bucksbee Tract;

20. Whether Harold Duttry intended to purchase the southern end of the Bucksbee Tract or
the northern end of the Bucksbee Tract will never be known. However, it is clear that
with that description, Harold Duttry reasonably believed and assumed that he had
acquired title to 123.2 acres located at the southern end of the Bucksbee Tract;

13
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Upon acquiring title and taking possession, Harold Duttry along with witness, Jack
Duttry, walked the land and identified the various boundaries of the Bucksbee Tract with
John E. DuBois, Jr., a representative of the DuBois family’s Green Glen Corporation;

The outside perimeter boundaries of the Bucksbee Tract are readily identifiable by the
boundaries of the adjoining tracts of land on both the County tax map and the Alexander
retracement survey (Exhibits 4, 7, 8, 9, C and D);

The only issue between the parties is the location of their common boundary line and
their respective tracts;

It is reasonable to infer from the evidence that Harold Duttry and Green Glen, acquiesced
and consented to the location and boundaries set forth in the County public records. Over
30 years of peaceful co-existence, without issues, prior to Cherry Timber’s acquisition,
supports the inference that the parties were in agreement;

. If Harold Duttry was mistaken on the location of his property, Green Glen was similarly

mistaken, making it a mutual mistake and it is reasonable to infer that the parties
acquiesced and consented to the mistake by their conduct. Neither Green Glen nor Duttry
complained. Green Glen, by their deed, parcel 13, located their 60 acres to the
north/northeast of Duttry which would be the northern end of the Bucksbee Tract. Green
Glen’s color coded map (Exhibit 11) indicated a question about ownership to the 60
acres but located the property in blue at the northern end of the Bucksbee Tract;

Only Cherry Timber, after acquiring the property in 1988, has complained about the
public records and the location of the respective parcels;

Upon Harold Duttry acquiring his deed, the Clearfield County Tax Assessment Office
properly located the land set forth in Harold Duttry’s deed at the southern end of the
Bucksbee Tract properly designated it as 123.2 acres, properly identified owners and
gave it Tax Assessment Map Number 119-E4-16;

From the time 1955 until 1988, the parcel of land to the north of the Duttry Tract, Tax
Assessment Number 119-E4-33 was marked by the County Tax Assessment Office and
Records as unknown (Exhibit E);

For the next 40 years, Harold Duttry and his heirs possessed, periodically entered, occupied

and utilized the 123.2 acres at the southern end of the Bucksbee Tract. They removed timber, hunted
on it and paid taxes on it. When Harold Duttry died, the property was again identified at the southern
end of the Bucksbee Tract and inherited by his children. They continued ownership of that tract until
2005 when they sold it to Theodore Beers (Exhibit 28). According to witness, John Duttry, his

father, Harold Duttry, and his family never had any adverse claims or problems with respect to
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location made by any adjacent landowner which would include Green Glen Corporation and the
DuBois family interest.

In 1988, Green Glen recorded its deed to Cherry Timber (Exhibit A). Parcel 13, clearly
identifies Tax Assessment Map Number 119-E3-33 as being claimed by Green Glen Corporation
and conveyed to Cherry Timber in parcel 13. Parcel 13 also clearly indentifies the Green Glen
property being sold as being located to the northeast of the Duttry Tract. This necessarily locates it
in the northern end of the Bucksbee Tract. This Green Glenn deed confirms Green Glen’s
understanding and acknowledgment that their 60 acres was located to the northeast tract of Duttry.
That is what Cherry Timber bargained for and knowingly purchased. The specifics of parcel 13 in
Cherry Timber’s deed supersede the general catch-all language upon which Plaintiffs rely.

At trial, Plaintiffs’ introduced a large color coded map (Exhibit 11) which is not of public
record and was apparently prepared by the Green Glen interest as a means of identifying the location
of their land and/or by color code the strength of title as understood by Green Glen. On that map by

color code, Green Glen acknowledged uncertainty concerning the strength of their title to a 60

acre parcel marked in blue. This 60 acre parcel however, was clearly located on the

DuBois/Green_Glen map on the northern or northeastern side of Duttrv’s land. This is an

additional acknowledgment by Green Glen of their consent and acquiescence of the location of their
60 acres and the Duttry’s 123 acres.

Plaintiffs’ map (Exhibit 11) does not contain any documentation which indicates any
concern or disagreement with the location of the 60 acres marked in blue. It only indicated questions

concerning title and ownership.

%mittedt' 10™ day-of, August, 2009.

John Sughrue, Esquire
¢y for Defendants, John Duttry, Thelma Bush and Beverly Williams
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CERTIFICATE OF SERVICE

AND NOW, I do hereby certify that on August 10, 2009, I caused a true and correct copy of
EXCEPTIONS OF DEFENDANTS, JOHN D. DUTTRY, THELMA BUSH AND BEVERLY R.
WILLIAMS TO ORDER DATED JULY 28, 2009, DOCKETED JULY 29, 2009 to be served on
the following and in the manner indicated below:

By Personal Service Upon:

Court Administrator
Clearfield County Courthouse
1 North Second Street
Clearfield, PA 16830

By United States Mail, First Class, Postage Prepaid

Addressed as Follows:
Keith M. Pemrick, Esquire Christopher E. Mohney, Esquire
Dale Woodard Law Firm 25 East Park Avenue, Suite 6
1030 Liberty Street DuBois, PA 15801

Franklin, PA 16323-1298

Date: August 10, 2009 /%f\/_/ Jyé
S —

John Sughrue, Esquire
Attofney for Co-Defendant;-John D. Duttry
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION—LAW

CHERRY TIMBER ASSOCIATES,

INC, AND CHAGRIN LAND
LIMITED PARTNERSHIP,
Plaintiffs,

VS.

AUDRA MITCHELL, JOHN D.
DUTTRY, THELMA BUSH AND
BEVERLY R. WILLIAMS A/K/A
BEVERLY COPELLI,
Defendants.

*
*
*
*
*
*
*
*
*
*
*
%
*
*
*
*
*
*
*
*
*
*
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*
*
%
*
%
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*

No. 06-1498-CD

Type of Case: Civil Action

Type of Pleading: Praecipe for Appearance °

Filed on Behalf of: Thelma Bush, Beverly
Williams a/k/a Beverly Copelli, Defendants

Counsel of Record for this Party:
John Sughrue, Esq.

Supreme Court No. 01037

225 East Market Street

Clearfield, PA 16830

Phone: (814) 765-1704

Fax: (814) 765-6959

Other Counsel of Record:
Keith Pemrick, Esquire
Dale Woodward Law Firm
1030 Liberty Street
Franklin, PA 16323-1298

Christopher E. Mohney
25 East Park Avenue, Ste. 6
DuBois, PA 15801



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION—LAW

CHERRY TIMBER ASSOCIATES, INC.,
and CHAGRIN LAND LIMITED
PARTNERSHIP,

Plaintiffs, No. 06-1498-CD

VS.

AUDRA MITCHELL, JOHN D. DUTTRY,

THELMA BUSH and BEVERLY R.

WILLIAMS a/k/a BEVERLY COPELLI,
Defendants.

* K K K K K X K ¥ X ¥

PRAECIPE FOR APPEARANCE

TO WILLIAM A. SHAW, PROTHONOTARY.

Kindly enter my appearance on behalf of THELMA BUSH and BEVERLY R. WILLIAMS
a/k/a BEVERLY COPELLI, Defendants in the above-captioned matter. Direct all pleadings and

i matters concerning the foregoing to the undersigned.

Date: August 10, 2009 M M

Sughrue Esquirk_/
Attomey for Defendant
Attorney [. D. #01037
225 East Market Street
Clearfield, PA 16830
Phone: (814) 765-1704
Fax: (814) 765-6959




CERTIFICATE OF SERVICE
AND NOW, I do hereby certify that on August 10, 2009, I caused a true and correct copy of

PRAECIPE FOR APPEARANCE to be served on the following and in the manner indicated below:

By Personal Service Upon:

Court Administrator
Clearfield County Courthouse
1 North Second Street
Clearfield, PA 16830

By United States Mail, First Class, Postage Prepaid
Addressed as Follows:

Keith M. Pemrick, Esquire Christopher E. Mohney, Esquire
Dale Woodard Law Firm 25 East Park Avenue, Suite 6
1030 Liberty Street DuBois, PA 15801

Franklin, PA 16323-1298

Date: August 10, 2009 /Q?G/\/ %’,

Johd Sughrue, Esquir€”
torney for Co-Defendant, John D. Duttry
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Prothonotary/Clerk of Courts



O

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

CHERRY TIMBER ASSOCIATES, INC. *
and CHAGRIN LAND LIMITED *
PARTNERSHIP, *
Plaintiffs *

VS. *

AUDRA MITCHELL, JOHN D. DUTTRY, *
THELMA BUSH and BEVERLY R. WILLIAMS, *
Defendants *

ORDER

NOW, this 28" day of July, 2009, following non-jury trial, it is the FINDINGS and

ORDER of this Court as follows:

1. Plaintiff Cherry Timber Associates, Inc. has met its burden of proof to

establish ownership of the property where the timber in question was

harvested by Mitchell Lumber Company;

2. Plaintiffs have established that the monies paid into escrow originally with
Attorney Scott Jones by Mitchell Lumber Company represented the market

value of the timber harvested from the 58 acres in question and the Plaintiff is

entitled to receive the same;

3. The Defendants have not met their burden of proof to establish an ownership

interest in, or right to receive, the funds currently being held in escrow;

of deposit to the date of distribution.

. Therefore, it is the ORDER of this Court that the Plaintiffs’ request for
Declaratory Judgment be and is hereby GRANTED. The Plaintiffs are entitled
to the funds currently being held in escrow, including the principle originally

deposited by Mitchell Lumber and all interest earned therefrom from the date

Q

NO. 06-1498-CD

%)
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5. The Defendants’ Counterclaims including any Counterclaim for Declaratory
Relief and/or Adverse Possession are hereby DISMISSED, with prejudice.

BY THE COU
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JUL 29 2009

Wiltiarm A. Shaw
Prothonotary/Clerk of Courts

pare: AU

____Youare responsible for serving all appropriate parties.

|%d..n Prothonotary's office has provided service to the following parties:
_ Plaimifi(s) ¥ Plaintffts) Anoraey ——OtbeT
____ Defendant(s) .IﬁUmmm:nmmev Arnomey

Special Insiructions:



IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION
CHERRY TIMBER ASSOCIATES,
INC., and CHAGRIN LAND
LIMITED PARTNERSHIP

VS. NO. 06-1498-CD

AUDRA MITCHELL, JOHN D.
DUTTRY, THELMA BUSH and
BEVERLY R. WILLIAMS, a/k/a

. e LN L

BEVERLY COPELLI
ORDER

NOW this 22nd day of April, 2009, following the
conclusion of nonjury trial, it is the ORDER of this Court
that counsel for the Plaintiff provide the Court with
appropriate letter brief within no more than thirty (30) days
from this date.

Counsel for the Defense shall provide the Court
with appropriate letter brief within no more than forty-five
(45) days from this date.

BY THE COURT,

n 1/

E ' *'"“*/ Wm«

Qacc% ol

William A
prothonotary/G

The]

2009 Pre51dent Judge
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CHERRY TIMBER ASSOCIATES, INC., ) IN THE COURT OF COMMON PLEAS OF

and CHAGRIN LAND LIMITED ) CLEARFIELD COUNTY, PENNSYLVANIA
PARTNERSHIP, )
)
Plaintiffs )
’ O
) Fi %Eé%" Cc_
v ) MR
) o CK
AUDRA MITCHELL, JOHN D. DUTTRY ) Civil Action ProthonotemOlecy oW e
THELMA BUSH and BEVERLY R. ) |
WILLIAMS a/k/a BEVERLY COPELLI, )
)
) No. 06-1498-CD

Defendants.

STIPULATION

AND NOW, come Cherry Timber Associates, Inc., and Chagrin Land Limited
Partnership, and John D. Duttry, through their undersigned counsel and stipulate that the
following documents may be offered into evidence at trial without formal authentication:

1. Any documents filed or recorded of record in Clearfield County, Pennsylvania,
including, but not limited to, the following:

(a)

- ®

(c)

(d)

(e)

November 8, 1927, Deed from John E. DuBois et ux. to G.E. Bucksbee,
recorded in Deed Book 298, Page 136.

October 8, 1945, Deed from Clearfield County Commissioners to David
DuBois, recorded in Deed Book 370, Page 458.

January 18, 1947, Deed from David DuBois et al. to John E. DuBois,
Jr., et al,, recorded in Deed Book 384, Page 524.

September 1, 1947, Deed from John E. DuBois, Jr., et al. to Green Glen
Corporation, recorded in Deed Book 393, Page 411.

December 21, 1988, Deed from Green Glen Corporation to Cherry
Timber Associates, Inc., recorded in Deed Book 1260, 338.

1

o
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(8)

(h)

)

(k)

@

(m)

(n)

(0)

(p)

O O

September 8, 1942, Deed from Edna Marsden, Treasurer to Clearfield
County Commissioners, recorded in Deed Book 380, Page 583.

July 7, 1945, Deed from Clearfield County Commissioners to Harry
Bender, recorded in Deed Book 380, Page 584.

January 22, 1947, Assignment from Harry Bender, et ux. to Ralph
Weisman, et al., recorded in Deed Book 380, Page 585.

December 10, 1951, Deed from Albert Dennis by County Treasurer to

Harry Bender, et ux., recorded in Deed Book 440, Page 571.

December 21, 1955, Deed from Harry Bender, et ux. to Harold E.
Duttry, recorded in Deed Book 440, Page 573.

August 7, 1989, Decree of Distribution from the Estate of Harold E.
Duttry, filed in the records of the Orphan’s Court of Clearfield County
at No.149 of 1988.

August 7, 1989, Deed from the Harold E. Duttry Estate to Thelma
Bush, et al., recorded in Deed Book 1300, Page 20.

August 10, 2004, Deed from Thelma Bush, et al. to Thelma Bush, et al.,
recorded in the Office of the Recorder of Deeds of Clearfield County as
Instrument No. 200414968.

March 17, 2005, Deed from Thelma Bush, et al. to Theodore Beer,
recorded in the Office of the Recorder of Deeds of Clearfield County as
Instrument No. 200503754.

April 27, 2006, Deed from Theodore Beer, et ux. to Theodore Beer and
Nicole J. Beer, recorded in the Office of the Recorder of Deeds of
Clearfield County as Instrument No. 200606908.

December 21, 1988, Deed from Green Glen Corporation to Chagrin
Land Limited Partnership, recorded in Deed Book 1260, Page 280.
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(1)

(s)

(t)

(W)

V)

(W)

(x)

()

(z)

(a2)

(bb)

(co)
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November 10, 2003, Deed from Chagrin Land Limited Partnership to
NRI DuBois LLC, recorded in the Office of the Recorder of Deeds of
Clearfield County as Instrument No. 200320631.

September 1, 1959, Deed from John E. DuBois, Jr., et ux. to Green
Glen Corporation, recorded in Deed Book 478, Page 551.

February 18, 1997, Deed from Adelia K. Parrish, widow, to Barry A.
DeSalve, Sr., et al., recorded in Deed Book 1821, Page 431.

October 26, 1987, Deed from James G. Kriner, et ux. to Raymond L.
Parrish, recorded in Deed Book 1189, Page 563.

January 31, 1975, Deed from Louis M. Goodman, et ux. to James G.
Kriner, et ux., recorded in Deed Book 695, Page 391.

March 10, 1953, Deed from Elizabeth Greathouse and Harold
Greathouse to Louis M. Goodman, et ux., recorded in Deed Book 427,

Page 340.

Deed from Charles E. Hoyt, et ux. to Elizabeth Greathouse and Harold
Greathouse, recorded July 6, 1949, in Deed Book 399, Page 270.

November 23, 1923, Deed from John E. DuBois, et ux. to C.E. Hoyt,
recorded in Deed Book 278, Page 237.

August 16, 1923, Deed from John E. DuBois, et ux. to C.E. Hoyt,
recorded in Deed Book 278, Page 236.

June 7, 1917, Deed from John E. DuBois, et ux. to C.E. Hoyt, recorded
in Deed Book 218, Page 239.

December 6, 1890, Deed from Hiram M. Hoyt, et ux. to Charles E.
Hoyt, recorded in Deed Book 64, Page 188.

December 5, 1975, Deed from Benjamin F. Painter, et al. to Larry M.
Painter, et ux., recorded in Deed Book 712, Page 237.

July 12, 1971, Deed from William R. Tinker to Benjamin F. Tinker, et
al., recorded in Deed Book 577, Page 386.

3



(dd)

(ee)

()

(g8)

(hh)

(i)

V)

(kk)

(1

(nn)

(00)
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December 12, 1947, Deed from Herbert B. Hawk, et ux. to William R.
Tinker, et ux., recorded in Deed Book 389, Page 118.

April 14, 1947, Deed from Lawrence S. Teller, et ux. to Herbert B.
Hawk, et ux., recorded in Deed Book 382, Page 322.

Deed from Charles A. Stuart, et ux. to Lawrence Sharp Heller, et al.,
recorded October 20, 1943 in Deed Book 354, Page 171.

February 4, 2003, Deed from Marylou Beer to Theodore J. Beer, et al.,
recorded in the Office of the Recorder of Deeds of Clearfield County as
Instrument No. 200302011.

October 19, 2001, Deed from Fred W. Beer, et ux. and James F. Beer,
et ux. to Mary Lou Beer, recorded in the Office of the Recorder of
Deeds of Clearfield County as Instrument No. 200117508.

Subdivision map recorded in the Office of the Recorder of Deeds of
Clearfield County as Instrument No. 200115237.

May 8, 1998, Deed from Sadie E. Beer Estate to James F. Beer, et al,
recorded in Deed Book 1936, Page 508.

October 31, 1941, Deed from Duncan F. Alsbaugh, et ux. to Sadie E.
Beer, recorded in Deed Book 339, Page 380.

October 23, 2008, Deed from Clyde E. Dixon to Roxie Smith, recorded
in the Office of the Recorder of Deeds of Clearfield County as
Instrument No. 200817159.

July 14, 1989, Deed from Wilber E. Dixon to Paul I. Dixon, et al.,
recorded in Deed Book 1292, Page 121.

February 1, 1952, Deed from Kenneth C. McGarry, et ux. to Wilber E.
Dixon, et ux., recorded in Deed Book 421, Page 192.

October 17, 1946, Deed from Lamar H. Davenport, et ux. to Kenneth
C. McGarry, et ux., recorded in Deed Book 379, Page 441.
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(pp) July 6, 1942, Deed from Lamar H. Davenport, et ux. to Lamar H.
Davenport and Mary Davenport, recorded in Deed Book 348, Page 438.

(qq) January 24, 1997, Deed from Paul I. Dixon to Clyde E. Dixon, et al.,
recorded in Deed Book 1817, Page 399.

(rr)  July 14, 1989, Deed from Wilbur E. Dixon, et al. to Paul I. Dixon, et
al., recorded in Deed Book 1292, Page 125.

(ss)  April 28, 1970 Deed from Wilbur E. Dixon, et ux. to Wilber E. Dixon,
et al., recorded in Deed Book 560, Page 276.

(tt)  April 9, 1965, Deed from Russell S. Dodd, et ux. to Wilber E. Dixon, et
ux., recorded in Deed Book 514, Page 108.

(uu) March 10, 1955, Deed from Walter Brown, et ux. to Russell S. Dodd, et
ux., recorded in Deed Book 441, Page 147.

(vv) September 21, 1925, Deed from John E. DuBois, et ux. to Walter
Brown, recorded in Deed Book 299, Page 87.

Photocopies of all assessment records for Parcel No. 119-E3-33 including, but
not limited to, all residential property record cards or assessment records
maintained on micro fiche.

Photocopies of all assessment records for Parcel No. 119-E4-16 including, but
not limited to, all residential property record cards or assessment records
maintained on micro fiche.

Current assessment map for Huston Township, Clearfield County.

Aerial photograph of Huston Township, Clearfield County, with tax parcel
boundaries and assessment numbers superimposed.

White map with water indicated in blue and showing current tax parcel
numbers and current owners as reflected in Clearfield County tax assessment
records. The map has a scale of 1 inch = 600 feet.
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7. Plaintiffs’ Exhibits 1 through 9 and Defendants’ Exhibits A-C marked during
the trial deposition of Lional Alexander on March 31, 2009.

DALE WOODARD LAW FIRM

By /B?Wﬁ m. CSVWH/WK/ /M sgvj(Q
"Keith M. Pemrick John Sughrue( /

Date: April _g<_ 2009 Date: April A , 2009
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION—LAW

CHERRY TIMBER ASSOCIATES,

INC, AND CHAGRIN LAND

LIMITED PARTNERSHIP,
Plaintiffs,

VS.

AUDRA MITCHELL, JOHN D.
DUTTRY, THELMA BUSH AND
BEVERLY R. WILLIAMS A/K/A
BEVERLY COPELLI,
Defendants.
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FILED fec Ay

O 1071 e, SUGHIUE
APR 21 2009

William A. Sha@

Prothonotary/Clerk of Courts
Type of Case: Civil Action

No. 06-1498-CD

Type of Pleading: Certificate of Service

Filed on Behalf of: Co-Defendant, John D. Duttry

Counsel of Record for this Party:
John Sughrue, Esq. ‘
Supreme Court No. 01037

225 East Market Street

Clearfield, PA 16830

Phone: (814) 765-1704

Fax: (814) 765-6959

Other Counsel of Record:
Keith Pemrick, Esquire
Dale Woodward Law Firm
1030 Liberty Street
Franklin, PA 16323-1298

Christopher E. Mohney
25 East Park Avenue, Ste. 6
DuBois, PA 15801

Thelma D. Bush, Pro Se
450 Salada Road
DuBois, PA 15801

Ms. Beverly Copelli, Pro Se
1220 Second Avenue
Brockway, PA 15824



v oaw -

CERTIFICATE OF SERVICE

AND NOW, I do hereby certify that on April 21, 2009, I caused ORDER DATED
APRIL 21, 2009 DENYING THE MOTION FOR SUMMARY JUDGMENT to be served on the
following and in the manner indicated below:

By Facsimile 4/20/09 on:

Keith M. Pemrick, Esquire
Dale Woodard Law Firm
1030 Liberty Street
Franklin, PA 16323-1298
Fax: 814-437-3212

By Personal Service Upon:

Keith M. Pemrick, Esquire Ms. Thelma D. Bush, Pro Se
Dale Woodard Law Firm 450 Salada Road

1030 Liberty Street DuBois, PA 15801

Franklin, PA 16323-1298

Christopher E. Mohney, Esquire Ms. Beverly Copelli, Pro Se
25 East Park Avenue, Suite 6 1220 Second Avenue
DuBois, PA 15801 Brockway, PA 15824

Date: April 21, 2009 M ‘%jﬁ

@ﬁl Sughrue, E%quiréj
Attorney for Co-Defendant, John D. Duttry
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William A. Shaw
Prothonotary/Clerk of Caurts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA®

CIVIL DIVISION

CHERRY TIMBER ASSOCIATES, INC.,
and CHAGRIN LAND LIMITED
PARTNERSHIP,

Plaintiffs,

vs. . NO.06-1498-CD @
AUDRA MITCHELL, JOHN D. DUTTRY, : FQLE
THELMA BUSH and BEVERLY R. : PR Y| 20“9
WILLIAMS a/k/a BEVERLY COPELLI o |35
. e
Defendants : veiiam A éhaw
mgnotarylmed(of Courts ¢
é chmT YO I e S
ORDER Fon. Sen.

AND NOW, this 20™ day of April 2009, it is the ORDER of this Court that Defendant

John D. Duttry’s Motion for Summary Judgment, be and is hereby DENIED.

BY THE COURT,
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION—LAW

CHERRY TIMBER ASSOCIATES,

INC, AND CHAGRIN LAND

LIMITED PARTNERSHIP,
Plaintiffs,

VS.

AUDRA MITCHELL, JOHN D.
DUTTRY, THELMA BUSH AND
BEVERLY R. WILLIAMS A/K/A
BEVERLY COPELLI,
Defendants.

FILED st
| B e

William A. Shaw @
Frothonotary/Clerk of Courts

*****************************************

No. 06-1498-CD

Type of Case: Civil Action

Type of Pleading: Motion in Limine

Filed on Behalf of: Co-Defendant, John D. Duttry

Counsel of Record for this Party:
John Sughrue, Esq.

Supreme Court No. 01037

225 East Market Street

Clearfield, PA 16830

Phone: (814) 765-1704

Fax: (814) 765-6959

Other Counsel of Record:
Keith Pemrick, Esquire
Dale Woodward Law Firm
1030 Liberty Street
Franklin, PA 16323-1298

Christopher E. Mohney
25 East Park Avenue, Ste. 6
DuBois, PA 15801

Thelma D. Bush, Pro Se
450 Salada Road
DuBois, PA 15801

Ms. Beverly Copelli, Pro Se
1220 Second Avenue
Brockway, PA 15824
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION—LAW

CHERRY TIMBER ASSOCIATES, INC,,
and CHAGRIN LAND LIMITED
PARTNERSHIP,

Plaintiffs, No. 06-1498-CD

*

*

%

*

*

Vvs. *
*
AUDRA MITCHELL, JOHN D. DUTTRY, *
THELMA BUSH and BEVERLY R. *
WILLIAMS a’k/a BEVERLY COPELLI, *
Defendants. *

MOTION IN LIMINE

To the Honorable Fredric J. Ammerman, President Judge of Said Court.

AND NOW, comes Defendant, John D. Duttry, by his Attorney, John Sughrue, and
moves for an Order barring certain expert opinion testimony at Trial of this action and in support
thereof represents the following:

1. Plaintiffs’ counsel has provided a written report dated February 23, 2009 from Michael
D. Snyder, Esquire. A copy of said report is attached;

2. The report relates to examination of various title documents relating to the title of the
property in dispute in this case;

3. At the end of said report, Mr. Snyder provides an expert opinion as to the ownership of
the property which is in dispute;

4, Defendant moves the Court to bar any opinion testimony by Mr. Snyder for the
following reasons:

A. The issue of title to property is the ultimate question before this Court and the

Court is qualified as Trier of Fact by virtue of education and experience to understand the

issue of title and to form an opinion without the aid of experts;
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B. The issue of title is one of the ultimate conclusions before the Court;

C. Under the Pennsylvania Rules of Evidence, Rule 702 provides, “if scientific,
technical or other specialized knowledge beyond that possessed by a lay person, will
assist the Trier of Fact to understand the evidence or to determine a fact issue, a witness
qualified as an expert by knowledge, skill, experience, training or education, may testify
thereto in the form of an opinion or otherwise”.

5.There are cases that allow an expert to offer an opinion as to the ultimate issue, such as

whether a defendant’s driving complied with an applicable standard of care so long as the expert

is not judging credibility, Christiansen v. Silfies, 667 A2™ 396 (PA Super 1995). There are cases
finding that an expert witnesses’ opinion as to the ultimate issue of a physician’s conduct was

highly extraordinary and was ruled to improperly impinge upon a jury’s exclusive fact finding

province, Corbett v. Weisband, 551 A2 1059 (PA Super 1988). In any event, the decision to
admit or deny expert testimony is within the sound discretion of the Court, Chicchi v.

Southeastern Penn, 727 A 2™ 604 (PA Cmwlth. 1999).

WHEREFORE, Defendant respectfully moves the Honorable Court to enter an Order
barring proposed witness, Michael Snyder, from giving an expert opinion as set forth in his
report.

Respectfully submitted:

L 2L

ohr/Sughrue, Es'qui‘rU
Atgorney for Co-Defendant, John D. Duttry
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COPY

Gent, Gent and Snyder
' Attorneys at Law
314 West Park Street, Franklin, Pa. 16323-1390
(814) 437-3754
HENRY W. GENT. Il
MICHAEL D. SNYDER FAX (814) 437-6800 OF COUNSEL
E-MAIL genilaw@mail usachoice.nct HARRY W. GENT, JR.

February 23, 2009

Keith Pemrick, Esq. and
Joseph H. Keebier, Jr., Esq.
Dale Woodard Law Firma
1030 Liberty Street
Franklin, PA 16323

Re:  Industrial Timber & Land Co.
60 Acre, More or Less, Parcel,
Huston Township, Clearficld County, Pennsylvania

Dear Messrs. Pemrick & Keebler:

You have asked for my opinion regarding the surface ownership of a 60 acre, more or
less, parcel in Huston Township, Clearfield County, Pennsylvania, which has at various times
been erroneously shown on Clearfield County maps as Parcel No. 119-E3-33, but in fact is
Parcel No. 119-E4-16. I have reviewed certain documents from the Office of Recorder of Deeds
of Clearfield County and the Tax Assessment Office of Clearfield County, all as provided to me

by your office. Based upon my review of these documents I would set forth as follows:

1. The first deed of record examined for this parcel was from John E. DuBois et ux.,
to G. E. Bucksbee dated November 8, 1927 and recorded in the Office of the Recorder of Deeds
of Clearfield County in Deed Book 298 at page 136 and describes by metes and bounds a 60.12
acre parcel as surveyed May 29, 1922 by J. E. Fry. A survey of the parcel in question prepared
by Alexander & Associates, Inc. dated July 5, 1995 titled “Retracement Survey, Industrial
Timber & Land Co.” depicts a 58 acre parcel which obviously conforms in boundaries and
location with Parcel No. 119-E4-16 as shown on Cledrfield County Tax Assessment Maps.

2. The next deed of record examined for the subject parcel was from the County
Commissioners of Clearfield County to David DuBois originally dated May 25, 1942, but re-
executed under date of October 8, 1945 (as the first deed was recited to have been lost) and
recorded as aforesaid on October 17, 1945 in Deed Book 370 at page 458. The deed recites that
it was for the property of G. E. Bucksbee containing 60 acres.
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3. The next deed of record examined for the subject parcel was from David DuBois
et ux., to John E. DuBois, Jr., Louis G. DuBots, Sarah B. DuBois, David DuBois and Caroline
DuBois Pfaclzer dated June 18, 1947 and recorded as aforesaid on July 23, 1947 i Deed Book
384 at page 524. The first parcel described therein is described as “Premises containing 60 acres, ‘
more or less, formerly sold as the property of G. E. Bucksbee at Cleatfield County Treasurer’s '
tax sale to the County Commissioners of Clearfield County, Pennsylvania, and conveyed by said
County Commissioners to David DuBois by deed dated October 8, 1945, recorded at Clearfield,
Pa.. in Deed Book 370, page 458.”

4, The next deed of record exatmined for the subject parcel was from John E.
DuBois, Jr. and Rene Hadley DuBois, his wife, Louis G. DuBois, unmarried, Caroline DuBois
Pfaelzer, unmarried, David DuBois and Shirley C. DuBois, his wife, and Sarah B. DuBois,
unmarried to the Green Glen Corporation dated September 1, 1947 and recorded as aforesaid on
November 2, 1948 in Deed Book 393 at page 411. Note that this deed purports to convey in
excess of 46 parcels. Parcel No. “45 First Thereof:” desciibes “THE FIRST THEREOF:
Premises containing 60 acres, more or less, formerly sold as the Property of G. E. Bucksbee at
Clearfield County Treasurer’s tax sale to the County Commissioners of Clearfield County,
Pennsylvania, and conveyed by said County Comxnissioners to David DuBois by deed dated
October 8, 1945, recorded at Clearfield, Pa., in Deed Book 370, page 458.”

Tt should be noted that this deed into Green Glen Corporation recites and conveys
several parcels situate in Huston Township; however, there is no conveyance of the 123
acre parcel situate immiediately to the north and east of the subject parcel which is shown
Clearfield County Tax Assessment Maps as Parcel No. 119-E3-33.

5. The next deed of record examined for the subject parcel was from Green Glen
Cotporation to Cherry Timber Associates dated December 21, 1988 and recorded as aforesaid on
December 21, 1988 in Volume 1260 at page 338. This deed describes twenty one (21) parcels
located in Clearfield County and contains at Parcel No. 21 a conveyance of “All right, title and
interest to the Grantor in and to all real property owned by the Grantor in Clearfield County,
Pennsylvania, including all rents, profits, issues, remainders and reverters.”

This deed appears to be the recorded source of confusion regarding the ownership
of the 60 acre parcel.

Parce] No. 13 in said deed contains the following description:

«All that certain parcel of real estate located in Huston Township, Clearfield County,

Pennsylvania,

BOUNDED on the North by lands of Tinker & Hoyt;

BOUNDED on the Southeast by Benvetts Branch Run;

BOUNDED on the Southwest by lands of Harold Duttry;

BOUNDED on the West by lands of Sadie Beer; .
Being identified as Clearfield County Tax Map Parc

This description describes the 123.2 acre Parcel owned by Duttry, except for the
erroneous third call which should have read “BOUNDED on the southwest by lands of Green
Glen Corporation”. On all Clearfield County Tax Assessment Maps, which you have provided,
Parcel No. 119-E4-16 is clearly depicting the original 60 acre parcel that comes down through
the chain of title in deeds 1 through 4 as set forth above. Further, you have provided me with
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several maps and surveys which describe a 60 acre parcel bounded similarly to Tax Parcel No.
119-E4-16. You bave also provided me with an undated, untitled survey which depicts the
123.2 acre parce] which obviously conforms in boundaries and location with Parcel No, 119-E3-
33 as shown on Clearfield County Tax Assessment Maps.

It should be noted that early Clearfield County Tax Assessment records from 1926
through 1960 reflect a 60 acre parcel owned successively by G. E. Bucksbee, John DuBois or I.
E. DuBois, David DuBois and Green Glen Corporation. These arc the successive owners of the
60 acre parce] as st forth in the deeds described in paragraphs 1 through 4 above. Apparently
tax assessment parcel numbers were first assigned in Clearfield County around 1960 and there
may have been an error made at that time which caused the current confusion. For purposes of
determining ownership, deeds and deed descriptions should prevail over tax assessment
numbers.

After a review of the documents, surveys and maps which you have provided me, and
subject to the erroneous description and mapping refetred to above, it is my opinion that the 60
_acte parcel was conveyed to Cherty Timber Associates pursuant to the quit claim language
quoted above contained in Parcel No. 21 of the Quit Claim Deed recorded at Volume 1260 at
“page 338 and is Patcel No, 119-E4-16 as shown on Clearficld County Tax Assessment Maps,

Please feel free to contact our office should you have any questions in this regard.

Very truly youss,

Gent, Gent, & Snyder

(R st

Michael D. Snyder, Ey( )

MDS/bai
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CERTIFICATE OF SERVICE

AND NOW, I do hereby certify that on April 20, 2009, I caused MOTION IN LIMINE to

be served on the following and in the manner indicated below:

By Personal Service Upon: By Facsimile Upon:
Court Administrator Keith M. Pemrick, Esquire
Clearfield County Courthouse Dale Woodard Law Firm

1 North Second Street 1030 Liberty Street
Clearfield, PA 16830 Franklin, PA 16323-1298

Fax: 814-437-3212

By Personal Service 4/21/09 Upon:

Keith M. Pemrick, Esquire Ms. Thelma D. Bush, Pro Se
Dale Woodard Law Firm 450 Salada Road

1030 Liberty Street DuBois, PA 15801

Franklin, PA 16323-1298

Christopher E. Mohney, Esquire Ms. Beverly Copelli, Pro Se
25 East Park Avenue, Suite 6 1220 Second Avenue
DuBois, PA 15801 Brockway, PA 15824

Date: April 20, 2009 M wég#

mghme, Esquire C_J
ey for Co-Defendant, John D. Duttry
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION
CHERRY TIMBER ASSOCIATES,
INC. and CHAGRIN LAND
LIMITED PARTNERSHIP
-VsS- : No. 06-1498-cD
AUDRA MITCHELL, JOHN D.
DUTTRY, THELMA BUSH, and
BEVERLY R. WILLIAMS, a/k/a
BEVERLY COPELLI
/ ORDER

AND NOw, this 31st day of March, 2009, following
argument on the Defendant’'s Motion for Summary Judgment, it
is the ORDER of this Court that either counsel may have until
and including Friday, April 3, 2009, in which to submit

lTetter brief. The same may be submitted by fax, if counsel

so desires.

a5t e 2o 4ot |
L oprr25 M 0 ,
e FMB 2 )23 1 ‘ /ﬂf

BY THE COURT,

si'--p P ) \/

i President Judge
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CHERRY TIMBER ASSOCIATES, INC.,)  IN THE COURT OF COMMON PLEAS OF
and CHAGRIN LAND LIMITED )  CLEARFIELD COUNTY, PENNSYLVANIA
PARTNERSHIP, )
)
Plaintiffs, )
)
V. )
)
AUDRA MITCHELL, JOHN D. DUTTRY)  Civil Action | EDce
THELMA BUSH and BEVERLYR. ) S B
WILLIAMS a/k/a BEVERLY COPELLI, ) MR § 1 trnriek
) il
Defendants. ) No. 06-1498-CltronaianGo moons

PROOQF OF SERVICE OF SUBPOENAS

COMMONWEALTH OF PENNSYLVANIA )
) SS:
COUNTY OF VENANGO )

The undersigned, being first duly sworn according to law, deposes and says that:

1. Your deponent is counsel for Plaintiffs in the above case.

2. Subpoenas Directing Attendance at Trial on April 21, 2009, were served on Audra Mitchell
(now Audra Geiser) and Scott V. Jones, Esquire, pursuant to Pennsylvania Rules of Civil Procedure by
certified mail, return receipt requested, restricted delivery, addressed to said witnesses at their last known

addresses.

3. Attached hereto and marked as Exhibits 1 and 2 are receipts for certified mail delivery and
domestic return receipt signed by Audra Geiser and Scott V. Jones, respectively.

kelthM Pemrlck Esquire

Swomm and subscribed to before me

this 30" day of M i, 2009.

Notary Public.
Venango County, Pennsylvania NOTARIAL SEAL
My Commission Expires: M. LORETTA SIEGEL, NOTARY PUBLIC

FRANKLIN, VENANGO COUNTY

MY COMMISSION EXPIRES MARCH 13, 2013




item 4 if Restricted Delivery is desired.

B Complete items 1, 2, and 3. Also complete

O Agent

& Print your name and address on the reverse 1 A AP LA . . ynJ Addressee
. i‘t’t‘hztt‘r"]@ can return tge cardto you q.vﬁeceived by (Printed Nz Nﬂoeuvew
ach this card to the back of the mailpiece,
or on the front if space permits. m 6752 22 ” :/lp

1. Article Addressed to:

Audra Mitchell

Absolute Powder Coating
202 Grotzinger Road

St. Mary's, PA 15857

3. Service Type
Certified Mall [ Express Mall
O Registered Return Receipt for Merchandise

[ Insured Mail O c.o.b.
Linf |4 Restricted Delivery? (Extra Fec) X Yes

2. Article Number
(Transfer from service label, »008

1 PS Form 3811, February 2004

1140 0001 198k 0255

Domestic Return Receipt 102595-02-M-1540

Postage | $

2 4 <M

Certified Fee

Return Receipt Fee
(Endorsement Required)

A7 [AR e
2.2/ AR S 2002

Restricted Delivery Fee
(Endorsement Required)

A=)

Total Postags & Fees $

. ¢
Ry K805 70323

Sent To

Audra Mitchell

s il éggolute Powder Cogting

Xotzingar. . Rna
ek

St. Mary's, PA 15857

Fr et

[‘**'?nna 1140 0001 198k D255

RS Formy3s00¥Atg 006

: [Seelieverseroin Q

EXHIBIT 1
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B Attach this card to the back of the mailpiece,
or on the front if space permits.

SENDER:_ COMPLETE THIS SECTION

m Complete items 1, 2, and 3. Also complete
item 4 if Restricted Delivery is desired.

| Print your name and address on the reverse
so that we can return the card to you. C

1. Article Addressed to:

Scott V. Jones, #squire

899 Treasur= Lake
DuBois, PA 15801

3. Sepvice Type
Certified Mail [ Express Mall

3 tnsured Mait .0.D.

Ol Registered B4 Return Recelpt for Merchandise

y

4, Restricted Delivery? (Extra Feg)

es

2. Article Number
(Transfer from service iabel)

7008 1140 0001 198k Ocke

PS Form 3811, February 2004

Domestic Return Receipt

102595-02-M-1540

Postage | $ /
CertifiedFee | ') 7
(Endt?rgteunrlgr?teggmfeede) P i 0 2l 1 16 ?img
Jescosoatenres | 1 3

———
AN AV

Total Postage & Fees d

N/

ANPS y
7~ 2
Sent 1o Scott V. Jones, E};ui’réw

[ Streat, Apt. No.;
ipoé‘fxmo. 899 Treasure Lake

i i, 24 DuBois, PA 15801

EXHIBIT 2
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CHERRY TIMBER ASSOCIATES, INC., ) IN THE COURT OF COMMON PLEAS OF
and CHAGRIN LAND LIMITED ) CLEARFIELD COUNTY, PENNSYLVANIA
PARTNERSHIP, )
)
Plaintiffs, )
) Civil Action ,
v ) FILED
) M T:3Gan €
AUDRA MITCHELL, JOHN D. DUTTRY ) MAR 3 O 7009
THELMA BUSH and BEVERLY R. ) -
WILLIAMS a/k/a BEVERLY COPELLI, ) No. 06-1498-CD Witiam A. Shaw
) onotary/Clerk of Courts
o Defendants. ) >

PLAINTIFFS’ EXHIBITS IN RESPONSE TO
MOTION FOR SUMMARY JUDGMENT

1. Audra Mitchell deposition transcript (Tr.) pp. 1 - 11.
2. Plaintiffs’ Responses to Duttry’s Request for Admissions and
Interrogatories.
3. Audra Mitchell Tr. p. 13-14.
4. John Duttry Tr. pp. 32-34.
5. Christopher Guth Affidavit.
6. Audra Mitchell Tr. p. 16-17.
7. Correspondence ,
a. Stephen Jilk January 30, 1995, letter to Jack D. Duﬁry, with
enclosures.
b. Audra Mitchell March 7, 1995, letter to Attorney John Sughrue.
C. John Sughrue March 8, 1995, letter to Scott V. Jones, Esquire.
d. Scott V. Jones March 17, 1995, letter to John Sughrue.
e. G. Barrett Garbarino, Esquire March 23, 1995, letter to John
Sughrue.

o
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9.

‘ 10.
11.

|

O
12.

9 O

John Sughrue April 5, 1995, letter to G. Barrett Garbarino.

G. Barrett Garbarino April 10, 1995, letter to John Sughrue.

John Sughrue June 24, 1996, letter to Scott V. Jones.

John Sughrue June 29, 1995, letter to G. Barrett Garbarino

Scott V. Jones July 3, 1996, letter to John Sughrue.

Scott V. Jones July 3, 1996, letter to McDermott Abstract.

Scott V. Jones October 3, 1997, letter to G. Barrett Garbarino and
John Sughrue, with enclosure.

Scott V. Jones October 21, 1997, letter to G. Barrett Garbarino and

John Sughrue, with enclosure.

Stephen Jilk Tr. pp. 45-52.

G. Barrett Garbarino Affidavit.

Michael D. Snyder, Esquire, February 23, 2009, report.

Surveys/Maps.

a.

Alexander and Associates, Inc., July 5, 1995, Retracement Survey of
the Cherry Timber property.

J.E. Fry Survey of the Cherry Timber property.

Map of 123.2 acre (Duttry) parcel from John DuBois file.

Clearfield County tax assessment maps showing the Cherry Timber

and Duttry properties.

Audra Mitchell Tr. P. 30.
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA

CHERRY TIMBER ASSOCIATES, INC., : CIVIL DIVISION
and CHAGRIN LAND LIMITED : No. 06-1498-CD
PARTNERSHIP, :

Plaintiffs,
Vs.

AUDRA MITCHELL, JOHN D. DUTTRY,

THELMA BUSH and BEVERLY R.

WILLIAMS a/k/a BEVERLY COPELLTI,
Defendants.

ORAL DEPOSITION: AUDRA MITCHELL

The oral deposition of AUDRA MITCHELL was
taken in the above-captioned case on Thursday,
April 17th, 2008 scheduled to commence at 11:00
a.m. and concluding at 11:58 a.m. in the Board Ro
of the Clarion Hotel, 1896 Rich Highway, DuBois,
Pennsylvania 15801 pursuant to the Pennsylvania R
of Civil Procedure.

A PPEARANCES:

- Representing Plaintiffs: KEITH M. PEMRICK, ESQ.
Dale Woodard Law Firm
1030 Liberty Street
Franklin, PA 16323

Representing A. Mitchell: CHRISTOPHER E. MOHNEY,
Suite 6
25 East Park Avenue
DuBois, PA 15801

om

ules

ESQ.
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APPEARANCES Con't.

Representing Mr. Duttry:

Representing T.Bush and:
B.Copelli

Court Reporter:

JOHN SUGHRUE, ESQ.
Sughrue & Kesner

23 North Second Street
Clearfield, PA 16830

(None present.)

NORTHWEST PENNA

COURT REPORTERS
Barbara J. Busch

141 N. Shenango Street
Mercer, PA 16137
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AUDRA MITCHELL
BY MR. PEMRICK
BY MR. SUGHRUE
BY MR. MOHNEY

FURTHER BY MR.
FURTHER BY MR.

MITCHELL
1

EXAMINATION INDEX

PEMRICK
SUGHRUE

EXHIBIT INDEX

Timber Harvest Agreement

2

Mitchell letter to Sughrue 3-7-95

3

Schedule of Payments to Escrow Account

BY MR. MOHNEY

OBJECTION INDEX

21
37
38
40

35

MAR

18

37
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(Deposition commenced at
(11:05 a.m. with counsel

(present as noted.

BY MR. PEMRICK:

Q.

O

oo@ 0 P

AUDRA MITCHELL,
being first duly sworn,

testified as follows:

EXAMINATION

Would you state your name and give us your
address, please?

Audra L. Mitchell, 108 Catalina Road, St. Marys,
PA.

Mrs. Mitchell, you were present during

Mr. Duttry's deposition?

Yes.

And did you hear the ground rules that I
explained to him at the beginning?

Yes.

And those same ground rules will apply to you.
Yes.

Have you taken any medication or have any health
condition which would prevent you from

understanding and responding to my questions this
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morning?

No.

Before your deposition started we were talking
about whether you had any records relating to
Mitchell Lumber Company, and if you would just
for the record, state whether you have any, and
if not, what happened to them.

I do not have any records. They were destroyed
either in a fire or in a flood.

Approximately when did the fire and the flood
occur?

The fire was -- or I'm sorry, the flood was
January 2nd, 2003. The fire would have been
February of 2003.

And your husband passed away on January 2nd,
20037

Yes.

Prior to his death he owned and operated Mitchell
Lumber Company; i1s that correct?

Yes.

Did you work in the business?

Yes.

What were your duties?

Basically office, secretarial work.

When did your husband start the business?
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A, He had it before I even met him. I don't know
exactly. I believe after he got out of the army.
And what dates did you work in the business?

A, Probably, I believe it was July, August of 1989
is when I would have started.

Q. And you worked there until the business closed?

A. Yes.

Q. As part of your office duties did you prepare
timber agreements?

A. Yes.

Q. Were you involved in negotiating the agreements?

A. No.

Q. Were you involved in the operational end of the
business at all?

MR. MOHNEY: Could you clarify

that?

Q. As far as going into the field to look at timber,
negotiating contracts?

A, No. I never went out and looked at timber.

Q. Mr. Duttry described a person who went to lock at

the timber on his property with your husband.
Said he was about in his 20's, I think, six foot

tall, brown hair, and stocky build. Any idea who
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that was?

It could have been three or four people that come
to mind.

What other employees worked in the business at
that time?

I really don't remember for sure. There was
quite a few. We had a full saw mill and we had
subcontract workers that worked for us with theif
own skidders. I mean there was quite a few.

Who were the three or four people that might fit
the description Mr. Duttry gave?

Junior Stark.

Was he subcontractor or did he work for you?

At that time I'm not sure which. He was an
employee, but he did end up buying his own
skidder and was a subcontract, but I don't know
the exact dates when --

Do you know where he lives or has his business
now?

Grant Road, Ridgeway.

Okay. Who else might fit that description?
ﬁerhaps Russell Krise.

How do you spell his last name?

K-R-I-S-E.

What did he do in the business?
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He was a subcontractor that worked in
Do you know where he lives or has his
Krise Road in Kersey, PA.

Anyone else that you can think of?
Not stocky. Darren, who's skinny, so
Who was Darren?

Darren Wolfe.

What did he do in the business?

He was an employee or a subcontractor

in the woods.

the woods.

business?

that worked

MR. SUGHRUE: Excuse me. I didn't

hear that last name.
THE WITNESS: Wolfe.

MR. SUGHRUE: Wolfe?

Do you know where he lives or has a business?

Daguscahonda.
You're going to help us with that.

In Ridgeway. I don't know.

MR. MOHNEY: Dagus is D-A-G-U-8S. I

know that.

Okay.
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C-A-U --
C-A-U?

Uh, huh. N-D-A, I believe.

Okay. That's the name of a road?

It's the name of a small town in between Ridgeway
and St. Mary's.

Okay.

MR. SUGHRUE: What town are you
referring to, Dagus Mines?

THE WITNESS: Daguscahonda.

MR. SUGHRUE: Daguscahonda? Okay.

MR. PEMRICK: I'm going to mark a
copy of the Timber Harvest Agreement as
Exhibit 1 so we'll have a copy for your

transcript.

(Deposition Exhibit 1 marked for identification.)

Mrs. Mitchell, I'll show you what's been marked
as Deposition Exhibit 1, a Timber Harvest
Agreement. Are you familiar with that
agreement?

Yes.

Who prepared it?
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Me.

Is all of the handwritten information on the
agreement yours --

Yes.

-- other than the signatures obviously of the
landowner and the witness?

Yes.

Who supplied the information for the agreement?
Paul.

And is that your signature as the operator?

Yes.

Do you recall why you signed the agreement rather
than your husband?

Probably when I was just in the process of
filling it out, I just signed it.

Did you have any discussion with Mr. Duttry about
the agreement?

No.

Do you know whether your husband went out to the
Duttry property to look at the timber?

Yes.

How many timeé did he do that, if you recall?

I don't know. Quite a few. I mean, he would go
down -- he went down to look at the property with

Mr. Duttry, I believe, you know, before it was
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done, the agreement was signed. And then he
would go down and check on the guys that worked,
while they were working on occasion.

Did your husband tell you anything about the,
when he went to the property with Mr. Duttry
before the agreement was signed?

No.

At any time did your husband tell you anything
about how property lines for the property were
identified?

No.

How about even after the question arose as to
whether the timber was on the Duttry property,
did you talk to him about property lines at that
point?

No.

At any point did you ever have any discussions
with Mr. Duttry or his wife, Mary Jo Duttry?

Not that I'm aware of. Not that I remember.

You gave me the names of three individuals who
worked in the woods with or for your husband. Do
you know who worked on this particular project?
No, I do not.

Are there any other peréons you can think of who

worked in the woods on a crew?
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION—LAW

CHERRY TIMBER ASSOCIATES, INC.,
and CHAGRIN LAND LIMITED
PARTNERSHIP,

Plaintiffs, No. 06-1498-CD
vs.

*
*
*
*
*

% .
*
AUDRA MITCHELL, JOHN D. DUTTRY, *
THELMA BUSH and BEVERLY R. *
WILLIAMS a/k/a BEVERLY COPELLI, *
Defendants. *

PLAINTTFFS™ RESPONSES TO
REQUEST FOR ADMISSIONS AND INTERROGATORIES

TO: Keith M. Pemrick, Esquire
Cherry Timber Associates, Inc.
Chagrin Land Limited Partnership

You are requested to admit the truth of each of the statements of fact hereinafter stated and if

you deny the fact to set forth thereafter the relevant contrary fact or facts as you understand them

and will seek to prove at trial of this action. You are instructed that:

1. These Tequests are made under Pa.R.C.P. No. 4001 et seq. and each of the matters of
which an admission is requested shall be deemed admitted unless your sworn statement in

compliance with such rules is timely made.

2. If you do not admit each of such statements, you must specifically deny each one not
admitted or set forth in detail the reasons why you cannot truthfully either admit or deny each such

matter.

3. Your answer, signed and properly verified, must be delivered to the undersigned attorney
of record for the Plaintiff/Defendant within thirty (30) days after delivery hereof.

4. If you fail or refuse to admit the truth of any such statement of fact and the
Plaintiff/Defendant thereafter proves the truth thereof, you may be required to pay the reasonable
expenses incurred in making such proof, including attorney's fees, witness expenses, etc.

5. If, in response to any of the following statements of facts, it is your position that the
statement is true in part or as to some items, but not true in full or as to all items, then answer

separately as to each part or item.
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6. If you have been sued in more than one capacity or if your answers would be different if
answered in any different capacity such as partner, agent, corporate officer, or directory, or the like,
then you are requested to answer separately in each such capacity. Failure to do so constitutes an
admission in any such capacity.

7. You are directed to file an answer to this request in compliance with Pa.R.C.P. No.
4014(b) within thirty (30) days after service of this request upon you or within such shorter period
as may be specified by the Court.

YOU ARE HEREBY REQUESTED, to admit for purposes of this action only pursuant to
Pa.R.C.P. No. 4014 the following:

Do you admit that the following facts are true and correct? If not, specify your reasons and
the contrary relevant facts known to you.

1. Plaintiff, Cherry Timber Associates, Inc. (hereafter, “Cherry Timber”), is an Ohio
corporation with its principal place of business at 23925 Commerce Park Road, Beechwood, OH,
441227

ANSWer: Admitted.

2. The Plaintiff, Chagrin Land Limited Partnership (hereafter, “Chagrin™), is an Ohio limited
partnership with its principal place of business at 23925 Commerce Park Road, Beechwood, OH,
441227

ADSWT! Admitted.

3. Mitchell Lumber Company (hereafter, “Mitchell Lumber™) was, at relevant times, a sole

proprietorship owned by Paul Mitchell who is now deceased and was engaged in the business of

purchasing standing timber, cutting, marketing and transporting timber?

Answer: Admitted.
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4. Paul Mitchell was aided on a daily basis in the operation of his business by his wife,
Audra Mitchell, one of the Defendants herein? |

Anéwer: --See attached sheet.

5. Paul Mitchell died oﬁ January 2, 2003 and his éstate was administered in Elk County,

Pennsylvania?

ADSWer:  admitted.
6. Paul Mitchell’s sole heir was his surviving spouse, Audra Mitchell, an adult individual

who presently resides at 108 Catalina Road, St. Marys, PA, 158577

ANSWEr: Admitted.

7. Movant/Defendant, John D. Duftry (hereafter, “Duttry™), is an adult individual who was,
at all times relevant, a one-third owner of 123.2 acres, more or less, in Huston Township, Clearfield
County, PA (hereafter, “Duttry Premises™), and the remaining two-thirds ownership in said tract
was at, all times relevant, owned by Duttry’s sisters, Thelma Bush (hereafter, “Bush™) and Beverly

Copelli (hereafter, “Copelli”), Co-Defendants herein?

ADSWET: geo aptached sheet.
8. Duttry, Copelli and Bush inherited their ownership of the Duttry Premises from their

father, Harold Duttry, upon his death?

ADSWer:  goo ‘attached sheet.
9. Plaihtiff Cherry 'Tix‘nber, alleges ownerslup of 58 acres, more or less, located m Huston

Townshlp, Clearfield County, PA (hereaﬁer, “Cherry Timber Prenuses ?

ANSWET: A dmitted.



It is admitted that Audra Mitchell worked in the office of Mitchell Lumber

Company. After reasonable inquiry by Plaintiffs, the information known or
readily obtainable by the Plaintiffs is insufficient to admit or deny that she
was there “on a daily basis™ or to what extent she “aided” Paul Mitchell in
the operation of the business. '

It is admitted that during the period August 7, 1989, through August 10,
2004, John D. Duttry was the owner, as tenant in common with Thelma
Bush and Beverly Copelli, of a 123.2 acre tract in Huston Township,
Clearfield County, which was and is erroneously identified on the Clearfield
County, Pennsylvania tax assessment records as Parcel No. 119-E4-16 but
in fact should be assessed as Parcel No. 119-E3-33.

It is admitted that Duttry, Copelli and Bush became owners of the Duttry
premises by virtue of a Decree of Distribution in the Estate of Harold E.
Duttry dated August 7, 1989, entered of recorded in Clearfield County on
August, 29, 1989.



10 At all times relevant, Chagnn did not own any real property:

located in Huston
Townshlp,

Clearf eld County PA that is relevant to this action?

ADSWGI': ‘See attached sheet.

11. At aII times relevant, Industrial Timber and Iand Compémy (hereafter, “Industrial™} wag

a corporation, with a business office located in Pemlsylvama‘>

1 T1mber and
Answ t the precise name was ITL Corp d/b/a Industria

o %tted exc?lc)hmgedpto Industrial Timber and Lumber Company in .

gust 2002).

relevant Industrial did Dot own any real property Iocated in Huston
- Township, Clearfield County,

12, At all trmes

PA, that 1s relevant to this action?

Answer: AdmlttEd. ) '

13. On or about October 18, 1994, Dut(ry entered into a Timber Harvest Agreement

(hereafter, “Timber Agreement’) with Mitchell Lumber, a true a.nd correct copy of which is

attached hereto as Exhibit 17

- Answer’ Admitted.

14. That between October 18, 1994 and October 18, 1995, Mitchell harvested timber frorn
premises in Huston Townshlp, CIearﬁeId County,

royalty due thereunder to Duttry in accordance .vvrth'; the Timber Ag:reement except for certam

trmber royaltles that are the subject of ﬂ:us dlspute?

Aﬂswer See attached sheet

15 Tunber Was Iast caused to be han/ested and/or harvested by MltcheH Lumber and/or

Iohn D Duttry no Iater than October 18 1995 ? -

AJISWCI' ‘See attached sheet.
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14,

15.
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Chagrin Land Limited Partnership owned propérty (Parcel No. 119-F4-2)
which was located south of the Duttry and Hoyt properties.

It is admitted that between October 18, 1994, and October 18, 1995,
Mitchell harvested timber from premises in Huston Township, Clearfield
County. After reasonable inquiry by plaintiffs, the information known or
readily obtainable by the plaintiffs is insufficient to admit or deny that

- Mitchell “sold” the timber or that he “paid the ownership royalty due

thereunder to Duttry in accordance with the Timber Agreement, except for
certain timber royalties that are the subject of this dispute”.

After reasonable inquiry by Plaintiffs the information known or readily

“obtainable by the Plaintiffs is insufficient to admit or deny the truth of this

allegation. The records which would document the last date timber was
harvested are in the possession of Mitchell Lumber and/or John D. Duttry.
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16. On or about January 1995, Steven Jilk (hereafter, “Jilk”) contacted Paul Mitchell and
communicated to him and Defendant, Audra Mitchell, an allegation that Mitchell was harvesting
timber under the Timber Agreement from an adjacent landowner and that he, Jilk, was representing

the adjacent landowner?

ANSWET: oo attached sheet.

17. Jilk advised Paul and Audra Mitchell that they were cutting timber that was not located
on the Dutiry Premises and that they would be responsible for the improper cutting and the damages

sustained?

ANSWer’ Gee attached Sheet.

18. At all times relevant hereto, Steven Jilk was employed by Industrial as a timber resource
manager?

Answer:  Admitted.

19. In support of his allegations, Jilk, on or about July 5, 1995, caused a survey of a 58 acre
tract of land to be surveyed for Industrial by Alexander and Associates, Inc. A copy of said survey

(hereafter, “Industrial Survey™) is attached hereto as Exhibit 2?

ANSWeT:  goa attached sheet

20. The Industrial Survey places the Duttry Premises to the northeast of the surveyed
property?

Answer: Admitted.
21. After the aforesaid Jilk contact, Mitchell Lumber continued harvesting timber under

Dutiry’s Timber Agreement?

Answer: See attached sheet.



16.

17.

19.

21.

It is admitted that such a conversation occurred on or about January 27,
1995. After reasonable inquiry by Plaintiffs, the information known or
readily obtainable by the Plaintiffs is insufficient to admit or deny that
Audra Mitchell was present or part of the conversation, but it is admitted
upon information and belief, that Stephen Jilk had at least one conversation
with Audra Mitchell.

It is admitted that a conversation as described took place between Stephen
Jilk and Paul Mitchell. After reasonable inquiry by Plaintiffs, the
information known or readily obtainable by the Plaintiffs is insufficient to
admit or deny that Audra Mitchell was present or part of the conversation,
but it is admitted upon information and belief, that Stephen Jilk had at least
one conversation with Audra Mitchell.

It is admitted that Exhibit 2 was prepared at the request of Stephen Jilk.

After reasonable inquiry by Plaintiffs, the information known or readily
obtainable by the Plaintiffs is insufficient to admit or deny this allegation.
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22. After the Jilk contact as aforesaid, Mitchell Lumber, refused to pay to Duttry, the royalty

due under the Timber Agreement because of Jilk’s allegations of wrongful cutting, despite demands

~ by Mary Jo Duttry, Duttry’s wife, and Attorney John Sughrue, that the royalties be paid?

AHSWEIF See attached sheet.

23. After the Jilk contact as aforesaid, Mitchell Lumber, paid the remaining royalties due

Duttry under the Timber Agreement, over Duttry’s objection, to Scott V. Jones, Esquire?
ANSWET! See attached sheet.
24. Mitchell Lumber paid to Scott V. Jones, Esquire, a total sum of $45,000.00, which
represented the balance of royalties due from Mitchell Lumber under the Timber Agreement?
Answer:

See attached sheet.
25. Prior to receiving the said $45,000 from Mitchell Lumber Company, Scott V. Jones, had

- consulted with Steven Jilk on the dispute between Mitchell Lumber Company and Plaintiffs?

Answer: See attached sheet.

26. Prior to receiving the said $45,000 and subsequent to receiving said sum, Scott V. Jones
represented Plaintiffs in legal affairs:

Answer: See attached sheet.

27. Mitchell Lumber deposited said sum with Scott V. Jones, because of Jilk’s allegation
that he had unlawfully trespassed on non-Duttry land and cut timber on non-Duttry land?
Answer: Admittéd.

28. As a result of the foregoing, Scott V. Jones established an interest bearing escrow fund

-in the name of Mitchell Lumber Company and Chagrin Land Limited Partnership (hereafter,

“Escrow Funds™)?

ANSWET! oo attached sheet.
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23.

24.

25.

26.

28.

After reasonable inquiry by Plaintiffs, the information known or readily
obtainable by Plaintiffs is insufficient to enable it to admit or deny this
request as stated. It is admitted that after the Jilk contact with Mitchell
Lumber in January, 1995, Mitchell Lumber made payments totaling
$45,000 to attorney Scott V. Jones to be held in escrow.

After reasonable inquiry by Plaintiffs, the information known or readily
obtainable by Plaintiffs is insufficient to enable it to admit or deny this
request as stated. It is admitted that after the Jilk contact with Mitchell
Lumber in January, 1995, Mitchell Lumber made payments totaling
$45,000 to attorney Scott V. Jones to be held in escrow.

It is admitted that after the Jilk contact with Mitchell Lumber in January,
1995, Mitchell Lumber made payments totaling $45,000 to attorney Scott
V. Jones to be held in escrow. It is denied that the sum “represented the
balance of royalties due from Mitchell under the Timber Agreement”. To
the contrary, the sum represented the amount agreed to by Stephen Jilk and
Paul Mitchell as the value of the timber harvested by Mitchell from the

Cherry Timber property.

Denied. Other than a request that Attorney Jones serve as an escrow agent,
there was no “consultation” between Attorney Jones and Stephen Jilk with
respect to the dispute between Mitchell Lumber Company and Plaintiffs.

It is admitted that Attorney Jones represented Plaintiffs in unrelated legal
matters both before and after serving as the escrow agent for the $45,000.

Admitted, except it is believed that the account was initially titled as
“Mitchell Lumber Company and Chagrin Land Limited Partnership, Scott
V. Jones, escrow agent”.



29. In 1996, John Sughrue, Attorney, met with Attorney Jones, Jilk and Jilk’s Attorney,

Bérry Garbarino, in DuBois at Scott Jone’s law office?

ANSWET: Tt jg admitted that such a meeting took place on or about July 16, 1996.

30. At said meeting, the various parties attempted to amicably resolve the dispute?

Answer:  gee attached sheet.

O 31. At said meeting, the matter was not amicably resolved?

ADSWET!  Admitted, subject to response to No. 30 above.

32, At said meeting, no resolution of the dispute between the parties was made and no

agreement was made with respect to the disputed funds, except that Jones would hold them?

Answer: gee attached sheet.

33. That subsequent to said meeting, Paul Mitchell died?

Answer: admitted.

34. That subsequent to said meeting, Mary Jo Duttry died?

Answer: Admitted.

35. If cutting occurred on Plaintiff’s Premises, the last cutting occurred no later than October
1995?

Answer:  Admitted.

36. Steven Jilk was never employed by Cherry Timber Associates, Inc. or Chagrin Land
Limited Partnership?

Answer:  Gee attached sheet. .

37. Plaintiffs’ Complaint does not identify the chain of title giving rise to their alleged
ownership?

| . Answer:  See attached sheet.
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32.

36.

37.
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Denied as stated. At the meeting, Attorney Garbarino informed Attorney
Sughrue that a title examination had been performed and in his opinion
Mitchell Lumber had harvested timber from property owned by his clients.
Attorney Sughrue said that he believed his clients owned the property where
the timber was harvested and he demanded that the money being held in
escrow be delivered to him. There was little discussion about settlement at
the meeting because Attorney Sughrue stated that he intended to obtain an
independent title examination for his clients to establish what he contended
was their right to the funds.

Denied. At the conclusion of the meeting it was agreed that the funds were
to remain in escrow with Attorney Jones until there was a determination,
either through litigation or agreement, as to the ownership of the funds.

It is admitted that Stephen Jilk never received a paycheck from Cherry
Timber Associates, Inc. or Chagrin Land Limited Partnership. Answering
further, Jilk’s employment duties included performing services for Cherry
Timber Associates, Inc. and Chagrin Land Limited Partnership, companies
affiliated with ITL Corp d/b/a Industrial Timber and Land Company by
common ownership, and he was a Vice President of Tall Oaks Associates,
Inc., the general partner in Chagrin Land Limited Partnership.

It is admitted that Plaintiffs’ Complaint does not specifically set forth the
chain of title giving rise to Cherry Timber’s ownership of the 58 acre parcel

. in Huston Township, Clearfield County, from which timber was harvested

by Mitchell Lumber Company.
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38. Plaintiffs admit that, at all times relevant hereto, Cherry Timber’s Premises were
identified on the Clearfield County Tax Map Numbers as Number 119-E3-33?

Answer: See attached sheet.

39. The Plaintiffs admit that, at all times relevant hereto, the Tax Map of Clearfield County

identiﬁed the Duttry Premises as Tax Map Number 119-E4-16?

ANSWer: See attached sheet.

40. The relevant tax map clearly indicates that parcel number 33 (Cherry Timber Premises)

are located to the northeast of the Duttry Premises, parcel number 16?

ADSWET:  Gee attached sheet.

41. Cherry Timber acquired such title as it may have in real property subject to this dispute
from Green Glenn Corporation by deed (hereafter, “Cherry Timber Deed”) dated December 21,
1988, which is recorded in Clearfield County in DBV 1260, page 338. A true and correct copy of

said deed is attached hereto as Exhibit 37

Answer:  Admitted.

42. By description set forth as parcel number 13 in the Cherry Timber Deed, Green Glenn
clearly conveyed to Cherry Timber Tax Map Parcel Number 119-E3-33 and further described the
parcel by its boundary properties?

Answer:  See attached sheet.

43. By the description set forth in parcel number 13, as aforesaid, Green Glenn Corporation
clearly acknowledged its claim, right and title to a parcel of land situate to the northeast of lands of

Harold Duttry (now the Duttry Premises)?

Answer: penied for the reasons set forth in No. 42 above.



38.

39.

40.

42.
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It is admitted that at all times relevant hereto, Clearfield County tax - ;

assessment records and maps have erroneously identified Cherry Timber as
the owner of Parcel No. 119-E3-33. Answering further, the parcel depicted
on Clearfield County tax assessment maps as Parcel No. 119-E4-16 is

clearly the 58 acre parcel owned by Cherry Timber.

It is admitted that at all times relevant hereto, Clearfield County tax
assessment records have erroneously identified Duttry as the owner of
Parcel No. 119-E4-16. Answering further, the parcel depicted on Clearfield.
County tax assessment maps as Parcel No.119-E3-33 is clearly the 123.2
acre parcel formerly owned by Duttry et al.

Denied as stated. The property shown on Clearfield County tax assessment
maps as Parcel No. 33 (i.e. 119-E3-33) is clearly the 123.2 acre parcel
formerly owned by Duttry et al., and the property shown on Clearfield
County tax assessment maps as Parcel No. 16 (i.e. 119-E4-16) is clearly the
58 acre parcel owned by Cherry Timber property. The Duttry property: is
located to the northeast of the Cherry Timber property.

Denied as stated. At the time of the conveyance from Green Glen
Corporation to Cherry Timber Associates, Inc., the seller and buyer
believed that Green Glen owned a parcel of land in the approximate
location of the Duttry and Cherry Timber properties. However, no title
search was performed at the time, nor was the land being conveyed
surveyed, and the description of Parcel No. 13 in the Cherry Timber Deed
was an attempt to convey what Green Glen believed it owned in that area.
The description of parcel No. 13 in the Cherry Timber deed is an erroneous
description of tax map parcel No. 119-E3-33 (the third call should have
read “BOUNDED ON THE SOUTHWEST BY LANDS OF GREEN
GLEN CORPORATION”), but since Green Glen did not own that parcel it
could not have conveyed it to Cherry Timber Associates, Inc.



44. The Cherry Timber deed from Green Glenn also contains a general catch all provision
designated as parcel number 21, which reads as follows: “all right, title and interest to the Grantor in
and to all real property owned by the Grantor in Clearfield County, Pennsylvania, including all
rents, profits, issues, remainders and reverters”?

Answer: See attached sheet.

45. Plaintiffs admit “paragraph 22 of the Complainf” that it did not have good and
marketable record title to the Disputed Premises by acknowledging that it was filing a quiet title
action with respect to the Cherry Timber property?

Answer: See attached sheet.

46. Plaintiff, Cherry Timber, did, in fact, file an action to quiet title for property located in

Huston Township in the Court of Common Pleas of Clearfield County, Pennsylvania,bon September

14, 2006 at Number 2006-01495-CD, as more fully appears of record?

ADSWET: Admi tted:

47. As of the filing of this Motion, Cherry Timber has not prosecuted said quiet title action
to a conclusion. A non-jury trial is presently scheduled for April 29, 20097

ADSWeT: A tred.

48. The timber, which was cut and gave rise to the disputed funds, was cut in the area of
McCracken Run, a stream which runs generally north and south through the southern end of the
disputed premises, next to land now or formerly of Paul Dixon?

Answer: See attached sheet.

Date: January 16, 2009 /(:‘T‘/tj/ TAQJU;%’

John Sughrue, Esquire
Attoriey for Co-Defendant-John D. Duttry




44,

45.

- 48.

It is admitted that the Cherry Timber deed contains a quit claim conveyance
of “all right, title and interest to the Grantor in and to all real property
owned by the Grantor in Clearfield County, Pennsylvania, mcludmg all
rent, profits, 1ssues, remainders and reverters”.

Denied as stated. It is admitted that defects in the record title of the 58 acre
parcel exist such that it is not insurable by a reputable Title Insurance
Company, and that Cherry Timber filed a Quiet Title action to resolve those
title issues. It is denied that by filing the Quiet Title action Cherry Timber
admits that it is not in fact the owner of the property.

- Denied as stated. It is admitted that the timber which was harvested from

the Cherry Timber property was cut between McCracken Run and the
northeast property line of Cherry Timber’s property. It is denied that
McCracken Run “runs generally north and south to the southern end of the
disputed premises, next to land now or formerly of Paul Dixon”. To the
contrary, McCracken Run approximately bisects Cherry Timber’s property.

DALE WOODARD LAW FIRM

AN

Keith M. Pemrick, Esquire
Attorneys for Plaintiffs




VERIFICATION

The undersigned states that the facts averred in the foregoing Plaintiffs’ Responses
to Request for Admissions and Interrogatories are true and correct to the best of his

knowledge, information and belief. The undersigned further states that he understands

that false statements therein are made subject to the penalties of 18 Pa.C.S. §4904 relating

to unsworn falsification to authorities.

Ot J. P

éhn's G

Dated: February |7] ,2009
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA

CHERRY TIMBER ASSOCIATES, INC., : CIVIL DIVISION
and CHAGRIN LAND LIMITED : No. 06-1498-~-CD
PARTNERSHIP, :

Plaintiffs,

Vs.

AUDRA MITCHELL, JOHN D. DUTTRY,

THELMA BUSH and BEVERLY R.

WILLIAMS a/k/a BEVERLY COPELLI,
Defendants.

ORAL DEPOSITION: AUDRA MITCHELL

The oral deposition of AUDRA MITCHELL was
taken in the above-captioned case on Thursday,
April 17th, 2008 scheduled to commence at 11:00
a.m. and concluding at 11:58 a.m. in the Board Room
of the Clarion Hotel, 1896 Rich Highway, DuBois,
Pennsylvania 15801 pursuant to the Pennsylvania Rules
of Civil Procedure.

APPEARANTCES:

-Representing Plaintiffs: KEITH M. PEMRICK, ESQ.
Dale Woodard Law Firm
1030 Liberty Street
Franklin, PA 16323

Representing A. Mitchell: CHRISTOPHER E. MOHNEY, ESQ.
Suite 6
25 East Park Avenue
DuBois, PA 15801
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A. Yes.

Q. Do you recall if there were -- any guestions were
raised about the accuracy of the tax map that he
got?

A. No.

Q. No, you don't recall or no questions were raised?

A, No guestions were raised.

Q. Were you the person who made the payments to
Mr . Duttry for the timber that was taken?

A, Yes.

Q. Do you recall how many payments were made?

A. No.

Q. Do you recall approximately how much was paid?

A. No.

Q. Did you have a standard practice of making
payments at certain points as the work was
progressing?

A. Yes. The logs would come in the mill all week
long and somebody in the yard would scale them
and give me the tally sheets. And I believe at
the end of every week or every other week the
tally sheets were all added and a payment was
sent to the landowner along with copies of the
tally sheets.

Q. Leaving aside the $45,000 payment, do you recall
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any discrepancies or issues with respect to
payments made to Mr. Duttry?

No.

How did you first become aware that there was a
dispute over the ownership of the property where
the timber was harvested pursuant to this
agreement?

Steve Jilk came to the saw mill.

Did you know Mr. Jilk from previous dealings?
No.

Did he come into the office?

Yes.

And was your husband there at the time?

I don't remember for sure.

Did you talk to Mr. Jilk when he came that first
time?

Yes.

And what did he say?

I don't remember exactly. I believe he had
wanted to speak with Paul about what was going
on.

Did he give you any detail about what was going
on?

Basically he said that there was a discrepancy in

the property line and that he believed that we
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA

CHERRY TIMBER ASSOCIATES, INC., : CIVIL DIVISION
and CHAGRIN LAND LIMITED : No. 06-1498-CD
PARTNERSHIP, :

Plaintiffs,

Vs.

AUDRA MITCHELL, JOHN D. DUTTRY,

THELMA BUSH and BEVERLY R.

WILLIAMS a/k/a BEVERLY COPELLI,
Defendants.

ORAL DEPOSITION: JOHN D. DUTTRY

The oral deposition of JOHN D. DUTTRY was
taken in the above-captioned case on Thursday,
April 17th, 2008 scheduled to commence at 10:00 ,
a.m. and concluding at 11:00 a.m. in the Board Room
of the Clarion Hotel, 1896 Rich Highway, DuBois,
Pennsylvania 15801 pursuant to the Pennsylvania Rules
of Civil Procedure.

A PPEARANCE S:

Representing Plaintiffs: KEITH M. PEMRICK, ESQ.
Dale Woodard Law Firm
1030 Liberty Street
Franklin, PA 16323

Representing A. Mitchell: CHRISTOPHER E. MOHNEY, ESQ.
Suite 6
25 East Park Avenue
DuBois, PA 15801
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No.

Did he mark the trees?

No.

Were you -- did you go visit the property during
the timbering operations?

Yes.

Did Mr. Mitchell, himself, was he working as cne
of the cutters or skidders?

No.

What size crew did he have?

I don't recall. I believe there was three.

Did anything ever come up during the course of
the timbering, any issues regarding boundaries or
adjoining landowners?

No.

How many payments did you receive from

Mr. Mitchell for the timber?

I don't really recall. I would imagine three.
How long did the harvesting take?

I'd say six weeks.

Once he moved in, did he stay there and finish
the job and then move out?

Yes.

Do you recall the amounts of any of the payments

that were made?
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No, I don't.

Would you have any records to indicate --

No. My wife kept the records and --

And your wife is now passed away; is that
correct?

Right.

Did you have any contact with Audra Mitchell?
Never.

The payments were made by check; is that correct?
That's correct.

Was one of the three payments that you're
referring to the $45,000 payment that was put in
escrow?

I believe so, yeah.

Do you recall how large the other payments were
in comparison to that payment?

No, I don't.

When was the first time you had any contact or
discussions with anyone from Cherry Timber
Associates or Chagrin Land Partnership?

I never had any discussions with them.

How did you become aware that someone was
claiming that some or part of the timber was
taken from their property as opposed to your

property?
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34
{ .... 1| A. Paul Mitchell called my wife, Mary Jo, and told
2 her that Cherry Timber was claiming that all of
3 the timber that was cut was cut on their land.
41 Q. Were you present during this conversation?

5 A. No, I wasn't.

6] Q. Did you ever have any discussions directly with
7 Mr. Mitchell on that subject?
O
8| A. No, I didn't.
91| Q. All right. After Mr. Mitchell called your wife,
10 did you take any action in response to that call?
11| A. I didn't. My wife called our attorney.
12 | Q. And once your wife called your attorney -- and-
( """ : 13 that would be Mr. Sughrue; is that correct?
o 14 | A. Yes, sir.
15| 0. Did all of the contact with Cherry Timber
16 Associates or Chagrin occur between your attorney
17 and those representatives?
18| A. Yes, sir.
0 19 ] Q. And you never at any time spoke with anyone at
. 20 Cherry Timber about the issue?

21 A. Never.

221 Q. After that phone call did you go back to the

251 A. My wife and I did.

23 property with Mr. Sughrue or anyone else to look

24 at where the timber had been taken?
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CHERRY TIMBER ASSOCIATES,INC., ) IN THE COURT OF COMMON PLEAS OF
and CHAGRIN LAND LIMITED ) CLEARFIELD COUNTY, PENNSYLVANIA
PARTNERSHIP, )
)
Plaintiffs, )
) Civil Action
V. )
4 )
AUDRA MITCHELL, JOHN D. DUTTRY )
THELMA BUSH and BEVERLY R. )
WILLIAMS a/k/a BEVERLY COPELLI, ) No.06-1498-CD
)
Defendants. )
O
AFFIDAVIT
COMMONWEALTH OF PENNSYLVANIA )
) SS:
COUNTY OF FOREST )

The undersigned, Christopher Guth, being first duly sworn, deposes and states as follows:

1. Tam presently employed as the timber manager and director of procurement for ITL
Corp., d/b/a Industrial Timber and Lumber Company (formerly ITL Corp. d/b/a Industrial Timber
& Land Company).

2. InJanuary, 1995, I was employed by ITL as land manager. As part of my duties at
that time I also performed services for Cherry Timber Associates, Inc., and Chagrin Land Limited
Partnership, companies affiliated with ITL through common ownership.

3. On January 26, 1995, I had occasion to be on an approximate 58 acre parcel owned

O by Cherry Timber in Houston Township, Clearfield County (the “Cherry Timber property”).

4. While I was on the Cherry Timber property I discovered a logging crew cutting
timber in an area of the Cherry Timber property located between McCracken Run and the
north/northeast property line.

| 5. Twas generally aware of the location of the property lines for the Cherry Timber

\ property because I had performed boundary work on the property in the late 1980s or early 1990s




O O

and found evidence of boundary lines at that time.

6. The evidence of boundary lines on the Cherry Timber property included distinct
fence lines on several boundaries, obvious tree lines on several boundaries, the B&S Railroad
right-of-way/tracks along the southeastern boundary, and open fields to the west of the property
on the adjacent landowner’s land.

7. After learning from the timber crew that they were working for Paul Mitchell and
Mitchell Lumber Company, I informed my immediate supervisor, Stephen Jilk, of the activity

which had occurred on the Cherry Timber property.

J.

hristopher Gu

Sworn and subscribed to before me
this // £¢ day of March, 2009

Lonis /7 %@Jé},@{

Notary Public

COMMONWEALTH OF PENNSYLVANIA
Connie M. sgxﬂa's“' -
0 ngelo, Notary Public
Hickory Twp., FmstCoury tyu
{__ My Commission Expires Feb. 11, 2013
Member, Pennsyivania Association of Notarics
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA

CHERRY TIMBER ASSOCIATES, INC., : CIVIL DIVISION
and CHAGRIN LAND LIMITED : No. 06-1498-CD
PARTNERSHIP, :

Plaintiffs,
Vs.

AUDRA MITCHELL, JOHN D. DUTTRY,

THELMA BUSH and BEVERLY R.

WILLIAMS a/k/a BEVERLY COPELLI,
Defendants.

ORAL DEPOSITION: AUDRA MITCHELL

The oral deposition of AUDRA MITCHELL was
taken in the above-captioned case on Thursday,
April 17th, 2008 scheduled to commence at 11:00
a.m. and concluding at 11:58 a.m. in the Board Room
of the Clarion Hotel, 1896 Rich Highway, DuBois,
Pennsylvania 15801 pursuant to the Pennsylvania Rules
of Civil Procedure.

A PPEARANZCE S:

-Representing Plaintiffs: KXKEITH M. PEMRICK, ESOQ.
Dale Woodard Law Firm
1030 Liberty Street
Franklin, PA 16323

Representing A. Mitchell: CHRISTOPHER E. MOHNEY, ESQ.
Suite 6
25 East Park Avenue
DuBois, PA 15801
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I believe that there was a lawyer that contacted
us -- I don't remember who he was -- about
sending the money into an escrow account.

Did you personally talk to the lawyer?

I don't remember.

Did you personally witness Steve Jilk or this
attorney or anyone else intimidating or
threatening your husband on this issue?

Steve Jilk was the only one that I know that
really talked to Paul. And I don't exactly
remember if he told Paul that he was going to be
sued for three times stumpage. I don't remember.
Aside from‘telling Paul that he might be sued
over the issue, were there any other types of
threats or intimidation?

No.

Do you know if your husband went to the property
with any representative from Chagrin or Endeavor
Lumber to look at the property?

I believe he did.

Do you know who he would have gone with?

I believe he might have went to the proberty with
Steve Jilk, but I can't guarantee that for sure.
After this question arose, did your husband say

anything to you about the property lines or where
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they'd been cutting?

I had asked him, you know, were you sure the
property lines. And he assured me that

Mr. Duttry walked with him and showed him the
property lines.

Do you know if he went back to the property with
Mr. Duttry after this issue arose?

I don't know if he did or did not.

Were you present when he made the phone call to
Mrs. Duttry to tell her about the situation?

Not that I'm aware of.

Did you ever talk to Mrs. Duttry about it?

No, I did not.

Had your husband ever been sued for removing
timber improperly?

No.

After this issue arose and Mr. Jilk —; well, tell
me what Mr. Jilk said with respect to the payment
that was going to be made.

I believe he just suggested that we pay it into
an escrow account until the property lines are
determined and they know who the trees belong to.
Did you ever have a conversation with Mr. Sughrué
about the payment being made into an escrow

account?
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HARDWOOD LUMBER

INDUSTRIAL TIMBER & LAND COMPANY : .
23925 COMMERCE PARK « BEACHWOOD, OHIO 44122 « PHONE 216/831-3140 « TELEX 509848 ITL » FAX 216/831-4734
' ) . Endeavor Lumber Division
P. 0. Box 67 :
Endeavor, PA 16322
Phone: 814-463-7701
. Fax:  814-463-7311

January 30, 1995

Mr. Jack D. Duttry
P, O. Box 736
DuBois, PA 15801

Dear Mr. Duttry:

Enclosed are the abstractor's summaries for the two parcels in Huston Township
(123.2 acres and 60.12 acres). Also enclosed is a sketch map from the DuBois
files outlining the 123.2 acres and a Hoyt tract to the northeast.

_ I do not have copies of the 'documeﬁts mentioned in the summaries. They are on
file in the attorney's office in DuBois, and can be obtained if necessary.

Sincerely,

ENDEAVOR LUMBER DIVISTON
. INDUSTRTAL TIMBER & LAND COMPANY

..Stephen A, Jiik |
Resource Manager

SAJ:1d

Enclosures
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NOTES ON 60
ASSESSED WITH

15:13 ITL ENDEAQYOR ) P-??

(0

{C}

ACRES IN HUSTON OWNSHIP
MAP #119-F3-40 IN ERROR

By & deed dated November 8, 1927, and recorded in Deed Book 298
. page 136, John E. DuBoig and wife conveyed a iract of land of 60.12
acres in Huston Township to G.E. Bucksbee. -

.E. Bucksbee
continued to be s0 a
the County, and was
1942 to David DuBois

By 2 deed dated June 18, 1
524, David DuBoix and wife conve

et,al.

became assessed with t
ssessed until 1936 whe
s0ld by Commissioners

hese 60 acres in 1927, 'and
n the assessment wag sold to
at their sale of January 23,

» The Treasurer's Deed to the Commissioners is not
of record, however, the Commissioners Deed
Deed 3ook 370 page 458, - ‘ '

to Dayid DuBois is recorded ig

947, and recorded in Deed Book 384 page ;
yed the subject 60 acres to John E. Dubeis -

By a deed dated September 1, 1947, and recorded in Deed Book 393 i
page 411, John E. DuBois, et.al. conveyed the subject 60 acres to Green ;

Glen Corporation.

. On follewing the assessment of the 60 acres and utilizing the map
provided by the client, we' f£ind the trueassessment number for these 60
~acres should be 119-E4-16.

A ETE RN
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NOTES ON 123.2 ACRES IN HUSTON TOWNSHIP
LOCATED IN THE LOCALE OF ASSESSMENT #119-E3-33

The subject 123,2 acres located in Huston, Township was assessed .
to G.E. Bucksbee in 1924, transferred from John E. DuBoig. There is no
deed on record to effect this transfer, However, by a map supplied by the
client, these 123.2 acrs is shown as “J.E. & W.G, Dubois %o Mrs. G.E, i
Bucksbee Nov., 8, 1927 Wt. 3576 Huston Twp., 123.2 4." ' . E

) As stated above, there ig no deed on record from John DuBois and . .
wife Yo G.E. Bucksbee or Bertha Bucksbee, the wife of G.E. Bucksgbee for
these 123.2 acres. However, by checking the deed recorded in Deed Book
298 page 136, from John Dubois and wife +o G.E. Bucksbee which lies to.the
South of the subject acreage, and is contiguous to it, one of the calls
in the desgcription states "...thencs by lands of the grantor, surveyed
for G.E. Buxksbee...". Alsgo, by ¢hecking the deed to the property to the
North of the subject 123, 2 acres and is also contigucus to i%, the deed
belng recorded in Deed Book 278 page 236, from John DuBolis and wife to .
E.C. Hoyt, one of the calls states”... thence by lands of the gr tor
(surveyed for G.E. Bucksbee)...". ‘

, Returning to the assessment records, G.E. Bucksbee continued to be
agssessed with the subject 123.2 acres until January 10, 1936, when the »
asséssment wag sold to the County and wag redeemed by Mrs. G.E. Bucksbee
on September ‘15, 1937. : . . i

Mrg, G.E. Bucksbee became assessed with the subject 123.2 acres and
continued to be so assessed until April 7, 1942, when the assessment wds
gold to the County, and was sold to Harry Bender at the Commissioners Sale
of March 27, 1945. The Deeds %o cover these sales are recorded in Deed

Book. 38Q page 583 and 584,

By an Assignment dated January 22, 1947, and recorded in Deed Booﬁ . 'f

380 page 585, Jarry Bender and wife assigned their interest in the subjéct
123.2 acres to Ralph Weisman and Ablert Dennis. S

. This property became assessed to Albert Dennis in 1948 and continied
to be so assessed until December 10, 1951, when by a County Trasurer's |
Deed these 123.2 acres were conveyed to Harry and Annie Bender, by a deed

Tecorded in Deed Book 440 page 571. There were no boundaries given in the

Treasurer's Deed to the Benders.

By a deed dated February 21, 1955, and recorded in Deed Book 440
page 573, Harry and Annie Bender conveyed the subject 123.2 acres to Harold
E. Duttry, The Description used in ths deed was "On the North by land of

the Green Glen Corporation; on the Scuth by land of Walter Brown; on the Fast :

by right-of-way of the B & O Railroad; on the West by lands of Tiner, -

Alsbaugh, and Burns", which appeirs to desoribe the parcel with assessment

number 11 9-E’4¢"1 8.

By a Decree of Distribution in the Estate of Harold E. Duttry as ?f
recorded in Volume 1300 pags 20, the subject 123.2 acres was awarded to 4
Thelma Bush, Beverly Williamg and John D. Dubbry. However, these three i

-people are being assessed with Map #119-E4-16, and it is felt the correct

Map Number for these 123.2 acres should be 119-E3-33.
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MITCHELL LUMBER COMPANY
" P.0. BOX 28
BROCKPORT, PA 15823
TELEPHONE (814) 265-1146

March 7, 1995

Atty. John Sughrue
23 North Second Street
Clearfield, PA 16830

RE: JOHN DUTTRY

Dear Mr. Sughrue:

This letter is to confirm our telephone conversation
my husband and I has with you on March 6, 1995.

As per an agreement that my husband made with
Stephen A. Jilk, Manager for Industrial Timber & Land
Company and John Duttry I have forward $45,000 to
Atty. Scott Jones to put into an escrow account for
the Industrial Timber & Land Company and John Duttry.
The money was to be left in the escrow account until
the line dispute was surveyed .and the differances
were resolved. :

If I can be of any further assitance, please let
me know.

DEPOSITION

~ EXHIBIT- -
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LAW OFFICES

SUGHRUE & KESNER
' 23 NORTH SECOND STREET
CLEARFIELD, PA. 16830

' (814) 765-1704

JOHN SUGHRUE 7
KIM C. KESNER : March 8 4 1995 ) FAX (814) 765-2957

Facsimile (375-1082) and first class mail

Scott V. Jones, Esquire
BLAKLEY & JONES

Box 6

DuBois, PA 15801

RE: Thelma Bush et al, Paul Mitchell Lumber,
. and Endeavor Timber, property located
@) in Huston Township

Dear Scott:

Please be advised, that this office has been retained by
" Thelma Bush, John D. Duttry, and Beverly Copelli, owners of a
tract of land situate in Huston Township. My clients entered
into an Agreement with Paul Mitchell to have their land timbered.
As I understand it, in the course of the operation, Mr. Mitchell
was contacted by representatives of Endeavor Timber who claimed
ownership of timber involved in the operation. Obviously, there
is a dispute that needs to be resolved. :

Under his agreement with us, Mr. Mitchell is obligated to
pay my -clients for the timber being removed. He advises me that
at the request of Endeavor Timber, he has transmitted proceeds of
timber sales (I have been given the fiqure of $45,000) to you to
hold in escrow as an escrow agent for Endeavor Timber and my
clients pending resolution of the dispute. Would you kindly con-
firm that you have received money, the amount, and that you are
acting as an escrow agent on behalf of all claimants?

Assuming my information is correct, I would propose that we

- enter into a formal escrow agreement and invest’ the moneys in

O your name and my name in an interest-bearing account pending

- resolution of the dispute. I would appreciate réeceiving by

‘ ) .return mail confirmation of the account and your position with
respect to my suggestions.

, I spoke briefly with Mr. Mitchell and :advised him that I
would keep him informed as mattérSVde#elopifngﬁI'Wfitefthis
letter, T have talked with your office and -I -understand you . are
on vacation until the 16th. I am advising -your office. that my

1 : clientS'claimJ0wner$hip of the moneys th&t;yph_fégéiﬁeLéﬁd_We
\ would expect that you will not disburse the moneys until the dis-

pute has been resolved.

J : DEPOSITION
F==EXHBIT -~
TS g— :
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Scott V. Jones, Esquire
Page 2 :
March 8, 1995

My clients have authorized me to investigate the situation
and I would appreciate the opportunity to discuss the matter with
you in detail upon your return. Thank you for your immediate at-
tention to these matters. :

Vexy truly yours,

JS /mbb

cc: Mrs. Thelma Bush
Mr. John D. Duttry
Mrs. Beverly Copelli
Mitchell Lumber
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BLAKLEY & JONES

ATTORNEYS-AT-LAW
90 BEAVER DRIVE, BOX 6
DUBOIS, PA 15801-2424

SCOTTV. JONES ' TELEPHONE (814) 371-2730

BENJAMIN S. BLAKLEY., Il o : FAX (814) 375-1062
CHRISTOPHER E. MOHNEY
March 17, 1985

John Sughrue, Esquire

Sughrue & Kesner

:23 North Second Street
Clearfield, PA 16830

RE: Thelma Bush, et al., Paul Mitchell Lumber,
and Endeavor Timber, property located in
Huston Township

Dear John:

+ In reply to your correspondence of March 8, 1995 regarding the
above captioned, be advised that I do presently have on deposit in
my client’s escrow fund account $45,000.00 from various checks
received. I have resisted the temptation to invest it in
Derivatives in the hope of doubling the money overnight.

I am inquiring of Industrial Timber and Land Company as to
their position on a formal escrow agreement and related matters as
proposed in paragraph three of your correspondence.

Sincerely yours,

N

BLAKLij;i JONES
Scoz//y/ Jones

SvJ:1lle

e
é i1
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L AW OFFICES
ALEXANDER, GAR_BARINO, KIFER,
SPEER & NEELY .
415 Wood Street

P. O. Box 766
Clarion, Pennsylvania 16214
LARRY L. KIFER . OF COUNSEL
DAVID M. SPEER 814 226-6030 G. BARRETT GARBARINO
JAMES B. ALEXANDER Fax 814 226-5018

CASSANDRA M. NEELY

March 23, 1995

John Sughrue; Esquire
Sughrue & Kesner

23 North Second Street
Clearfield, PA 16830

IN RE: Paul Mitchell Lumber Company/Chagrin Land ,
Limited Partnership {

Dear John: ' |

In response to your letter of March 8, 1995, addressed to
Scott V. Jones, Esquire, please be advised that my client,
Chagrin Land Limited Partnership, is of the opinion that certaln
timber has been wrongfully removed from its property in Huston
Township, Clearfield County, Pennsylvania. The timber was
removed by Paul Mitchell Lumber Company which apparently is also
removing timber from adjacent land belonging to your clients
pursuant to a certaln Timber Harvest Agreement dated October 18,

1994,

When confronted by Chagrin, Paul Mltchell agreed to put
money in an escrow account which. is presently being held by Scott
V. Jones for the purpose of indemnifying Chagrln for damages it
sustains by reason of the wrongful appropriation of the timber.’
Chagrin is presently having its property surveyed so that it can,
then make an accurate count of the number of trees that were
removed. After the survey and the count are completed Chagrin .
will inform Mltchell Lumber Company of the damages 1t sustalned.

: You have 1nformed me that your clients are of the opinion
that they may own part or all of the tract claimed by Chagrin and
for that reason you did not want to have the escrow account
disbursed without your approval.

At this point our dispute is only with Mitchell Lumber
Company and unless either your clients participated with Mitchell
‘Lumber Company in the wrongful removal of timber or your clients
are able to show that they own the timber or land involved, I
cannot see why I would need your approval to disburse an escrow
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John Sughrue, Esquire
Page 2
March 23, 1995

account upon settlement of the dispute between Mitchell Lumber
Company and Chagrin Land Limited Partnership. I have agreed,
however, that I would give you a reasonable period of time to
complete your title work before any disbursement is made. I am
therefore by copy of this letter to Scott V. Jones instructing
him to continue to retain the escrow account and not to make any
disbursements from it until I notify him.

John, if I have not heard from you by April 10, 1995, the
provisions of this letter concerning retention of the escrow will
no longer be applicable. '

If you have any questions please call.

Very truly yours,

G. Barrett Garbarino
GBG:jlm

c:  Scott V. Jones, Esquire
Mr. Stephen A. Jilk
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. LAW OFFICES g

SUGHRUE & KESNER
23 NORTH SECOND STREET
CLEARFIELD, PA. 16830

JOHN SUGHRUE . (814) 765-1704
KIM C. KESNER Aprll 5 4 1995 FAX (814]) 765-2957

Fax (226-5018) and First Class Mail

G. Barrett Garbarino, Esquire -

ALEXANDER, GARBARINO, KIFER,
SPEER & NEELY

P. O. Box 766

Clarion, PA 16214

RE: Mitchell Lumber and Bush/Duttry/Copelli; and Cherry
Timber Assoc1ates, Inc./Chagrin Land Ltd. Partnership

Dear Barry:

It appears to me that we have a serious disagreement con-
cerning the factual situation and basis upon which Paul Mitchell
paid funds to Scott Jones to be held in escrow.

You indicate that Mr. Mitchell agreed to put the money in
escrow with Scott for the purpose of indemnifying Chagrin Land
Limited Partnershlp for damages arising out of the wrongful ap-
propriation of timber. Mr. Mitchell has advised me that he was
confronted with two landowners claiming the same timber and that
the funds were delivered to Mr. Jones to be held in escrow for
the benefit of the two landowners. A copy of Mr. Mitchell'’s
written communication to me dated March 7, 1995 is enclosed for
your reference. It also appears that Scott accepted the money
and escrowed it without written documentation as to the condi-

tions of release. It appears that Scott has placed himself in
the middle and is personally at risk if he makes an improper
distribution. :

Your clients have not in any way established their ownershlp
of the timbered land. They simply made a bald assertion in the
field and raised with Mr. Mitchell the issue of a dispute. It’s
clear Mr. Mitchell was on the property cutting under agreement
with my clients and that the proceeds of sale were due under the
Agreement to my clients. Mr. Mitchell was confronted with two
potential claimants to the land and, therefore, the proceeds of
timber. He simply protected both landowners by agreeing to place
it in escrow. Your clients indicated to Mr. Mitchell that you
did not have a survey for the property and did not know the loca-
tion of your line.

In your letter of March 23, 1995, you suggest that I should
complete title work. Nowhere in your letter do you suggest the
title basis of your clients’ claim of ownership of the cut
timber. It appears to me that there are essentially surveying
and location problems that need to be resolved and not simply a
question of title work. To my knowledge, the disputed timber
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G. Barrett Garbarino, Esquire
Page 2
April 5, 1995

area has never been mapped on the ground'of placed on a survey
that may be related to your chain of title.

I have reviewed various documents with respect to the lands
in question and the following seems to be apparent to me and is,
I’'m sure, known to you and your clients. Your clients are
assessed with 43.2 acres. Your land is located north, adjacent
to the Hoyt tracts. The subject timber was cut from property
that is substantially south of the Hoyt line and most probably
off of your property. Certain notes were given to Mr. Mitchell
by your clients suggesting that you may claim 60 acres. I find
no basis for any claim in excess of 60 acres. There are ap-
proximately 125 to 180 acres of ground in the disputed area. My
clients are assessed with 123.2 acres and have a chain of title
in support of that acreage. Any claim that your clients may have
was secured by quitclaim deeds from Green Glen Corporation and
you may in fact have no claim to any property in the area. Your
assessment was only mapped in 1988 and is probably mapped
inaccurately.

I am confident that Mr. Mitchell was not wrongfully removing

your timber from your property. Your clients’ statement to Mr.
Mitchell that they owned the timbered land was an incorrect
statement. They induced Mr. Mitchell to pay the money to Scott
by accusing him of theft and threatening him with triple damages.
Whether these incorrect statements were made in good faith or in
bad faith will depend to some degree upon the manner in which
your clients choose to resolve this instant dispute.

Thus, I renew my suggestion to both you and Scott. The
money should be placed in an escrow account in the name of a rep-
resentative of each landowner and Mr. Mitchell if he desires.
The owner as determined by a court of competent jurisdiction
would ultimately receive the funds. Resolution of the matter

would require a court determination absent an earlier agreement.

and in any event, would require a survey of the entire tract, a
survey of the individual tracts, and location of the disputed
timber tract within it. ‘

If you continue to be unable to agree to my suggestion, I
would take this occasion to formally advise Scott that it is our
position that Mr. Mitchell was cutting the Bush/Duttry/Copelli
lands under agreement with and for the account of my clients;
that the funds delivered to Scott were acknowledged by Mr. Mit-
chell to be the proceeds of the sale of the timber payable to my
clients; and were deposited with Scott to be held in escrow for
the benefit of my clients and your clients. Scott has placed
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G. Barrett Garbarino, Esquire
Page 3
April 5, 1995

himself in a fiduciary position with respect to both Mr. Mitchell
and my clients. Demand for payment of the money to my clients is
hereby made or in the alternative, it is demanded that he return
the money to Mr. Mitchell. :

I would also note to Scott that the various rules of law
relating to the receipt of entrusted funds by a lawyer suggest
that the conditions of the deposit be memorialized and that he
owes a fiduciary duty to all claimants of the fund.

By copy of this letter, I am advising Scott of developments.
I would ask both you and Scott to advise me of your respective
positions immediately.

Thank you for your consideration of these matters.

JS/mbb
Enclosufe

cc: Scott V. Jones, Esquire
Mitchell Lumber
Mr. John D. Duttry
Mrs. Thelma Bush
Mrs. Beverly Copelli
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: LAW OFFICES
ALEXANDER, GARBARINO, KIFER,
SPEER & NEELY
415 Wood Street
P. O. Box 766
Clarion, Pennsylvania 16214

OF COUNSEL
814 226-6030 G. BARRETT GARBARINO

LARRY L. KIFER
DAVID M. SPEER
JAMES B. ALEXANDER Fax 814 226-5018
CASSANDRA M. NEELY .

April 10, 1995

John Sughrue, Esquire

Sughrue & Kesner

23 North Second Street
Clearfield, PA 16830

IN RE: Cherry Timber Associates, Inc., v. Mitchell Lumber
Company

Dear John:

In response to your letter of April 5, 1995, concerning the
above captioned matter, please be advised that Cherry Timber
Associates, Inc., is in the process of completing a survey of the
tract in question. We have been advised that the survey should
be completed within the next one to two weeks although it would
not surprise me if it takes longer than that. Upon completion of
the survey Scott Jones will review his title report in light of
any new facts revealed by the survey. After the survey and title
review are completed I will contact you in hopes that we can meet
and resolve our differences amicably.

I assume that in the interim you will also review your title
and have a survey made of the tract.

Please be assured that the money presently held in escrow by
Scott Jones will remain in escrow until after we have met and
attempted to resolve this matter. 1In the event we agree that we
cannot amicably resolve this dispute I would expect that we would
enter into an agreement for the disposition of the escrow pending
a decision of the court. o ‘ : ' ‘

If you have any questions please call.

Very truly yours,

G. ‘Barrett Garbarino
GBG:jlm

c:  Scott V. Jones, Esquire
Mr. Stephen A. Jilk
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KIM C. KESNER

(O CO

SUGHRUE & KESNER

. 23 NORTH SECOND STREET
CLEARFIELD, PA. 16830

Scott V. Jones, Esquire
Blakley & Jones

Box 6

90 Beaver Drive

DuBois, PA 15801

RE: Thelma Bush et al, Paul Mitchell Lumber, and
Endeavor Timber; Timber Dispute in Huston Township

Dear Scott: h

Barry Garbarino and I talked by phone today and believe that
we can meet on the above matter on Tuesday, July 16, 1996, at
your office at 2:00 p.m. Can you be available at that time? I
am also available on the afternoon of July 17 and 18, 1996 at the
same time.

Would you kindly confirm to Barry your avallablllty7 We
will meet in DuBois at your office. The purpose is to review the
matter and determine whether or not there can be a negotiated
amicable resolution. I hope that all parties will make an
attempt to meet. My clients desire to resolve this matter one
way or the other. '

Thank you for your attention to this matter.

Very lypyours,

JS/mbb

cc: G. Barrett Garbarino, Esqulre V//

Mr. John D. Duttry
Mrs. Thelma Bush
Mrs. Beverly Copelli

i o kEanEn June 24, 1996 Fax (814) 758 2957
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SUGHRUE & KESNER
23 NORTH SECOND STREET
CLEARFIELD, PA. 16830

JOHN SUGHRUE (814) 765-1704
KIM €, KESNER June 29, 1995 FAX (814) 765-2057

G. Barrett Garbarino, Esquire

ALEXANDER, GARBARINO, KIFER,
SPEER & NEELY

P. 0. Box 766

Clarion, PA 16214

RE: Timber Project in Huston Township
Dear Barry:

This will confirm my phone conversation with you on June 28,
1995. I have caused certain surveying work to be performed with
respect to the disputed tract. I have also conducted certain
title work and have located the timber that was cut.

I suggest that we arrange a meeting, perhaps at DuBois, to
review the data and determine whether or not there are any facts
upon which we can agree and to explore amicable resolution. -

You indicated that you would be available Monday, July 17,
and Tuesday, July 18. Thursday, July 20, in the a.m. would be
open to me. I'm likewise available generally from July 25
through 28, 1995. By copy of this letter, I‘ll ask Scott Jones
to call you and see if any those dates are mutually convenient.

Thank you for giving this matter your attention.

JS/mbb

cc: Scott V. Jones, Esquire
Mr. John D. Duttry
Mrs. Thelma Bush
Mrs. Beverly Copelli
Mitchell Lumber; P. 0. Box 28' Brockport PA 15823
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BLAKLEY & JONES

ATTORNEYS-AT-LAW
: 90 BEAVER DRIVE, BOX 6
SCOTT V. JONES DUBOCIS, PA 15801-2424
BENJAMIN S. BLAKLEY, Il ' TELEPHONE (814) 371-2730
CHRISTOPHER E. MOHNEY o FAX (814) 375-1082

July 3, 1996

John Sughrue, Esquire

Sughrue & Kesner

23 North Second Street
Clearfield, PA 16830

RE: Duttry - Mitchell Lumber - Cherry Tree
Associates Timber Cutting Dispute

Dear John:

This will confirm that we will meet in my offices on July 16,
1996 commencing at 2:00 P.M. to see if we can resolve the above
captioned matter.

Sincerely youxrs,
/ -
BLAKLEY & JONES

s

d
cott V. .Jones

SVJ:lle

cc: Steve Jilk
€8» Barrett Garbarino, Esquire




EXHIBIT 7 (k)



o ' ‘O BLAKLEY & JONES (O

ATTORNEYS-AT-LAW
. : 90 BEAVER DRIVE, BOX 6
SCOTT V. JONES DUBOIS, PA 15801-2424
BENJAMIN S. BLAKLEY, Il TELEPHONE (814) 371-2730
" CHRISTOPHER E. MOHNEY ' ‘ . FAX (814) 375-1082

July 3, 1996

McDermott Abstract
P. 0. Box 7 .
Clearfield, PA 16830

Dear Fran:

This will confirm that we will meet in my office on July 16,
1996 at 1:00 P.M. to review the abstract of titles on the two
parcels in Huston Township wherein the Duttrys are contesting the
timber cut by Mitchell Lumber to which they claim title whereas
your abstract indicates that the property is owned by Cherry Timber
Associates, Inc..

To refresh ydur recollection, enclosed find copies of your
title notes on the two parcels.

Sincerely yours,

AR Y

BLAKLEY & JONES

/%/

cott V. ,Jones

SvJ:1lle
Enclosures

Hed: G. Barrett Garbarino, Esquire
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: BLAKLEY, JONES & MOHNEY
Attorneys and Counselors at Law
90 Beaver Drive, Box 6
_ Du Bois, Pennsylyvania 15801
Scont V. Jones
Telephone (814) 371-2730 . : Benjamin 8. Blakley, ITT
Fax (814) 375-1082 October 3, 1997 Christopher E. Mohney
G. Barrett Garbarino, Esquire
Alexander, Garbarino, Kifer & Speer
415 Wood Street
Clarion, PA 16214
O
John Sughrue, Esquire
Sughrue & Kesner
23 North Second Street
Clearfield, PA 16830
"RE: Mitchell Lumber Company Escrow Account
Gentlemen

Enclosed find copy of September 24 1997 correspondence I received from Deposit
Bank indicating a concern becaise there has been no activity on the above captioned account
since June 5, 1995. We are a few years from the fund escheatlng to the Commonwealth of
Pennsylvania, but time flies when you are having fun.

The current account now only carries an interest rate of 1.25% whereas the suggested
new American Dream Savings Account would carry an interest rate of 3%. Accordingly,
please advise me if you want to live the American dream and have me change this to the
higher interest bearing account or, even better, to a federally insured Certificate of Deposit.

D o

Sincerely yours,

SVIlle
Enclosure

cc: Stephen A. Jilk

| . (O ' : (O ‘6 7/ ef
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BANI( DuBois Mall Office Corner Shaffer Road & Beaver Drive P.O. Box 607A (814) 371-5002

September 24, 1997

Scott V Jones Escrow Agent for
Mitchell Lumber Co and

Chagrin Land Limited Partnership
30 Beaver Dr Box 6

DuBois PA 15801
Dear Scott:
ACCOUNT:12-25134451

Please be advised that the above account has been listed on our
records as dormant. There has been no activity on this account
since June 5, 1995. 1In order to reactivate the account, please
make either a deposit or withdrawal in any amount. In d01ng this
it will create activity on the account and will remove the dormant

status.

You may wish to transfer your balance into a new American Dream
Savings that requires no minimum balance, pays a higher rate of
interest, and rewards you for all your relatlonshlps with Deposit

Bank.

If you have any questions, please feel free to contact me at the
bank. My telephone number is (814) 371-5002.

/',.' //"_’”/
,}1 ¢

Barbara Ross
Customer Service Representative

Sincerely,

BR/dlrc
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~ BLAKLEY, JONES & MOHNEY
Attorneys and Counselors at Law
90 Beaver Drive, Box 6
Du Bois, Pennsylvania 15801

Scott V. Jones
Benjamin 8. Blakley, 111

Telephone (814) 371-2730

Fax (814) 375-1082 October 21, 1997 Christopher E. Mohney

G. Barrett Garbarino, Esquire
Alexander, Garbarino, Kifer & Speer
415 Wood Street

Clarion, PA 16214

John Sughrue, Esquire
Sughrue & Kesner

23 North Second Street
Clearfield, PA 16830

RE: Mitchell Lumber Company Escrow Account

Gentlemen:

*  Pursuant to instructions received from both of you to reinvest the escrow account in
a Certificate of Deposit, enclosed find copy of Certificate of Deposit issued by Deposit Bank
in the amount of $47, 184.34 for two years at an annual percentage yield of 5.28%. This
Certificate of Deposit may be cashed in without penalty or loss of interest by giving Deposit
Bank thirty days notice of intent to liquidate the same.

Sincerely yours,
; 7}// ONES & MOHNEY

SViille - L .
Enclosure
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| Member FDIC NON TRANSFERABLE - NON NEGOTIABLE
DUBOIS MALL OFF‘ICE 814 3716002 AUTOM ATICALLY RENEWABLE
3. ,
Tiesumof $4718 L dol's Y Bt onsoreco
REPRESENTATIVE | BRANCH CD TYPE CERTIFICATE NUMBER AMOUNT ‘
BJR 012 : 250 3006808 $47,184.43
MATURITY PERIOD ISSUE DATE ' MATURITY DATE
24 MONTH October 17, 1997 October 17, 1999
INTEREST RATE PAvABLE: 5.210% ANNUAL PERCENTAGE YIELD: 5.28 % _‘
ISSUED TO: CUSTOMER NUMBER: 000053025 ADDRESS TELEPHONE:
SCOTT V JONES ESCROW AGENT FOR 90 BEAVER DR BOX 6 -

MITCHELL LUMBER CO AND DUBOIS PA 15801

@) CHAGRIN LAND LIMITED PARTNERSH

INTEREST WILL BE PAID AT MATURITY AND ADDED TO THE PRINCIPAL BALANCE

EARLY WITHDRAWAL PENALTY RENEWABILITY

DURING THE FIRST MATURITY PERIOD, FUNDS MAY BE WITHDRAWN THE ACCOUNT IS AUTOMATICALLY RENEWABLE. UNLESS WE RECEIVE

FROM THE AGCOUNT WITHOUT PENALTY WITH A THIRTY (30) CALENDAR  WRITTEN INSTRUCTIONS TO THE CONTRARY WITHIN TEN (10) CALENDAR

DAY WRITTEN NOTICE. DAYS AFTER THE MATURITY DATE, THE ACCOUNT WILL BE RENEWED FOR
AN ADDITIONAL 24 MONTH  TERM. THE INTEREST RATE AND

oY WITHDRAWAL L o ot TO St ANNUAL PERCENTAGE YIELD FOR THE NEXT MATURITY PERIOD WILL BE

MONTHS SIMPLE INTEREST WILL BE ASSESSED DS ARE WHAT THE BANK IS OFFERING ON REGULAR 24 MONTH

PeTHORAWN BEFORE ANY MATURITY DATE AFTER THE FIRST MATURITY  CepiriCATES AS OF THE MATURITY DATE, RENEWAL WILL BE EFFECTIVE

PERIOD (OR DURING THE FIRST MATURITY PERIOD IF A THIRTY (30) AND INTEREST WILL BE EARNED AS OF THE MATURITY DATE. FUNDS

CALENDAR DAY WRITTEN NOTICE IS NOT PROVIDED). ALL PENALTIES ARE  \ay BE WiTHDRAWN WITHIN THE TEN (10} CALENDAR AN 2o ANy
[SSESSED AT THE RATE BEING PAID ON THE ACCOUNT AT THE TIME OF  \avyRiTy DATE BY SURRENDERING THE CERTIFICATE AND COMPLETING
WITHDRAWAL. EARLY WITHDRAWAL MAY RESULT IN A REDUCTION IN A WRITTEN REQUEST. NO INTEREST WILL BE PAID AFTER THE MATURITY
THE PRINCIPAL AMOUNT ORIGINALLY DEPOSITED. NO PENALTY WILLBE  [xTE o FUNDS WITHDRAWN DURING THE TEm (1) D Per:
ASSESSED ON WITHDRAWALS RESULTING FROM THE DEATH OR MENTAL

INCAPACITY OF A DEPOSITOR.

CDC_30NP.05a 22FE897_l

TAX INFORMATION FOR THIS ACCOUNT WILL BE REPORTED USING THE FOLLOWING TAXPAYER NAME AND TAXPAYER
IDENTIFICATION NUMBER:
TAXPAYER NAME: SCOTT V JONES ESCROW AGENT FOR
~ TAXPAYER IDENTIFICATION NUMBER: 34-1609186

! BY SIGNING THE BANK'S COPY OF THE CERTIFICATE AT THE TIME THE ACCOUNT WAS OPENED, EACH SIGNER:

" | (1) ACKNOWLEDGED THAT THE DEPOSIT ACCOUNT AGREEMENT FOR CERTIFICATES OF DEPOSIT, AND THE DISCLOSURE OF
ACCOUNT TERMS WERE RECEIVED BEFORE THE ACCOUNT WAS OPENED, AND

(2) AGREED THAT THE TERMS AND CONDITIONS CONTAINED THEREIN WILL GOVERN THE OPERATION OF THE ACCOUNT AND
(3) AUTHORIZED THE BANK TO RECOGNIZE THE SIGNATURES OF ANY 1  OF THE DEPOSITORS TO TRANSACT BUSINESS ON THE

ACCOUNT.

DATE » /27«/7~ ?7

o) CUSTOMER COPY
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA

CHERRY TIMBER ASSOCIATES, INC., : CIVIL DIVISION
and CHAGRIN LAND LIMITED : No. 06-1498-CD
PARTNERSHIP, :

Plaintiffs,

Vs.

AUDRA MITCHELL, JOHN D. DUTTRY,

THELMA BUSH and BEVERLY R.

WILLIAMS a/k/a BEVERLY COPELLI,
Defendants.

ORAL DEPOSITION: STEPHEN JILK

The oral deposition of STEPHEN JILK was
taken in the above-captioned case on Thursday,
April 17th, 2008 scheduled to commence at 2:00
p-m. and concluding at 3:17 p.m. in the Board Room
of the Clarion Hotel, 1896 Rich Highway, DuBois,
Pennsylvania 15801 pursuant to the Pennsylvania Rules
of Civil Procedure.

A PPEARANCE S:

Representing Plaintiffs: KEITH M. PEMRICK, ESQ.
Dale Woodard Law Firm
1030 Liberty Street
Franklin, PA 16323

Representing A. Mitchell: CHRISTOPHER E. MOHNEY, ESQ.
: Suite 6
25 East Park Avenue
DuBois, PA 15801
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(Off

No.
You're totally retired?

Totally retired.

the record.)

I looked on the records of Clearfield County and
I couldn't find any record of Industrial Timber
and Land Company having an interest in this
land. Are you aware of any document that gives
them an interest in this land, deed, timber
lease, anything like that?

I think it's deeded in the name of Cherry Timber
Associates, Inc.

Did Cherry Timber at any time lease this land to
Industrial Land and Timber Company?

It might be something like that.

MR. PEMRICK: Only if you know.

I don't know.

I'll show you a document that was marked
Deposition Exhibit No. 3 in Audra Mitchell's
deposition. And it was identified by her as a

record of moneys that Mitchell Lumber paid to
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- o B T © B

Scott Jones. And I'll give you an opportunity to
look at it. Have you seen that before?

Yes,

Is any of the writing-on that Exhibit yours?
Yes.

What?

"Received from the Mitchell's, schedule of
payments to escrow account."

So you did those two top lines?

Yes.

And where did you write that and what did you do
with this document after you created the first
two lineg?

It's in your file.

Okay. Well, just tell me about it. Is that
something you gave to Audra Mitchell or --

She gave it to me apparently because this is her
writing, I believe.

Right. She said that was. So you created the
document and gave it to her and she put the
numbers in, or you took it to her and she gave
you the numbers upon your request?

She must have given me the whole thing other than
the top two lines because that's all -- that's

not my writing. It must be her writing.
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No. I say she said it was. So you think you got
this information from her?

Yes.

And that -- okay. And at that time, perhaps you
recall, you confirmed that Scott Jones did in
fact receive $45,000 from Mitchell?

Yes.

And you concede, 1 beliéve, that that money was
delivered by Mitchell Lumber Company?

Yes.

MR. SUGHRUE: Am I, Mr. Pemrick, am
I going to be able to keep the file you gave
me?

MR. PEMRICK: Yes.

MR. SUGHRUE: Okay. 1I'll note for
the record that Mr. Jilk was kind enough to
bring copies of various documents and notes
that I asked be produced that relate to this
project and I won't bore everybody by
identifying them. I'll assume that if they
become relevant; you'll recognize them at
that time. I don't have any further
questions. Thank you very much.

MR. PEMRICK: You want to look at
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that?
MR. MOHNEY: I was just kind of

paging through it.

EXAMINATION

BY MR. MOHNEY:

Q.

I just have a few questions, Mr. Jilk. I
represent Audra Mitchell in this case. I just
want to make sure I understand the last part of
this that you were shown, this Exhibit No. 3 from
Miss Mitchell's deposition. My understanding,
boiling it down from her perspective, at some
point there was an agreement between your company
and Mitchell Lumber that they would pay $45,000
into escrow, correct?

Yes.

And Scott Jones is the attorney that was to hold
the escrow money, correct?

Yes.

And if I gleaned -- if I understand your
testimony correctly when you saw this Exhibit, at
some point in time Ms. Mitchell handed yoﬁ what
would have been the numbers on the bottom -- on
the lower part of the page, correct?

Yes.
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And it totals up to $45,000°?
Yes.
And then you -- at some point after that you must

have handwritten in the top two lines to identify

the document for purposes such as today?

Yes.

MR. MOHNEY: Okay. That's all I
have.

MR. SUGHRUE: I have one additional
question. Let me see that Exhibit. I'm

going to ask that this document that we just
identified, the record of money received
from the Mitchell's, Schedule of Payments to
Escrow Account, which you previously
identified as being your writing, followed
by the four listed payments that Mrs -- five
listed payments that Mitchell apparently
made to the escrow account. I'm going to

ask that be marked Jilk Exhibit No. 2.

(Cff the record.)

(Jilk Exhibit No. 2 marked for identification.)
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FURTHER EXAMINATIOCN

BY MR. SUGHRUE:

Q.

I probably shculd have asked Mrs. Mitchell this,
but maybe you know. As you look at your Exhibit
No. 2 there's a figure written in there by

Mrs. Mitchell that says, "Balance 14,289.42." Do
you see that number?

Yes.

Do you know what that number represents?

I would -- apparently it represents payments made
to date, up to the date she wrote this. And then
she made another payment on the 11th and another
payment on the 17th. So these were payments, the
balance of the payments made up till that date.
Now you notice the last four payments are from
February 11th, February 19th, February 24th, and
March 3rd, right?

Yes.

And in your earlier testimony you conceded that
the timbering that occurred after you first met
with Mr. Mitchell, the timbering that occurred
after January 27th did not involve any of your
company's trees; did you-not?

Yes.

So if that being the case, these last four
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amounts and entries don't relate to your

company's claimed timber; does it?

MR. PEMRICK: Object to the form of
the question.

MR. SUGHRUE: Go ahead and answer.

MR. PEMRICK: If you can answer. I
mean there's two payments of $10,060
exactly. So I think it's evident that those
two payments aren't based upon a specific

tally from a specific part of the property.

I'm not sure what the question is.

You don't know what period these are for then?
I'm asking you, these apparently are for trees --
I keep saying trees. I should say timber. These
are apparently for timber that was cut subsequent
to your meeting with Mr. Mitchell. 1It's money
due February 11th, February 19th, February 24th,
and March 3rd. Mrs. Mitchell testified that they
paid weekly for logs brought in during the week.
As a result of that isn't it accurate to say that
this money represented logs that were not taken
off of your property, your company's property?

The way you worded that I'd say no because they
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needed time tc make the payments. They didn't
have $45,000 sitting in their checking account.
So they needed to saw lumber and process lumber
and sell lumber and get payments in from
customers. So they needed time to accumulate
this $45,000.

So it would be your thought then that these dates
don't necessarily relate to when the timber was
cut?

No, not at all.

MR. SUGHRUE: Okay. Thank you very

much. I don't have any further qguestions.

EXAMINATION

BY MR. PEMRICK:

Q.

I just had one qguestion maybe to try to clarify
the record a little bit. Steve, I think you were
asked by Mr. Sughrue, I know you were asked about
the relationship between Cherry Timber and I.T.L.
and so forth and whether you were employed by
Cherry Timber.. And I know the 1egél relationship
of these various companies is a little
complicated, but did you have in any way an

association with Cherry Timber?
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CHERRY TIMBER ASSOCIATES, INC., ) IN THE COURT OF COMMON PLEAS OF
and CHAGRIN LAND LIMITED ) CLEARFIELD COUNTY, PENNSYLVANIA
PARTNERSHIP, )
)
Plaintiffs, )
) Civil Action
V. )
)
AUDRA MITCHELL, JOHN D. DUTTRY )
THELMA BUSH and BEVERLY R. )
WILLIAMS a/k/a BEVERLY COPELLI, ) No. 06-1498-CD
)
Defendants. )
AFFIDAVIT
STATE OF COLORADO )
) SS:
COUNTY OF JEFFERSON )

The undersigned, G. Barrett Garbarino, being first duly sworn, deposes and states as
follo'ws:

1. Iam an attorney presently admitted to practice law in the Commonwealth of
Pennsylvania.

2. Thave been continuously licensed to practice law in the Commonwealth of
Pennsylvania since 1969.

3. During the years 1988 through 2006 I was Pennsylvania counsel for ITL Corp., d/b/a
Industrial Timber and Lumber Company (formerly ITL Corp. d/b/a Industrial Timber and Land
Company), and for Cherry Timber Associates, Inc., and Chagrin Land Limited Partnership,
companies affiliated with ITL through common ownership.

4. TIn or about February, 1995, I was contacted by Stephen Jilk and advised that a
logging crew from Mitchell Lumber Company had been discovered harvesting timber from a
property owned by Cherry Timber Associates in Huston Township, Clearfield County.

5. Mr. Jilk told me that he had met with Paul Mitchell, the owner of Mitchell Lumber
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Company, and that Mitchell had agreed to make payments into an escrow account pending
verification of the volume and value of timber which had been harvested from Cherry Timber’s
property.

6. Mr. Jilk also told me that Attorney Scott D. Jones had been selected as the escrow
agent, and that he and Paul Mitchell had agreed that Mitchell would deposit $45,000.00 with
Attorney Jones.

7. Talso learned that Mitchell had been cutting timber pursuant to a Timber Harvest
Agreement entered into with John D. Duttry, and that Mr. Duttry was represented by Attorney
John Sughrue.

8. Between March 23, 1995, and June 29, 1995, Attorney Sughrue and I exchanged
letters regarding the ownership of the property where the timber had been harvested. True and
correct copies of the letters are attached as Exhibits A through D.

9. A meeting to discuss the escrow funds was held on July 16, 1996, at the office of
Attorney Jones.

10.  The meeting was attended by myself, Stephen Jilk, Attorney Jones, Attorney
Sughrue and Fran McDermott, an individual who had performed title abstracting work on the
properties in question.

11. At the meeting, we reviewed the abstract work performed by Fran McDermott, who
had concluded that Cherry Timber Associates owned a sixty acre parcel where substantial timber
had been harvested by Mitchell Lumber Company.

12. Attorney Sughrue took the position that his client owned the property, although he
did not produce an abstract, other title work or a survey to support his position.

13. At the conclusion of the meeting it was agreed that Attorney Jones would continue
to hold the funds in escrow until the parties reached an agreement as to the ownership of the
funds, or until proper distribution of the funds was ordered by a court.

14.  Attorney Sughrue never produced an abstract or other evidence to support his

client’s claim of ownership to the disputed funds, and the funds remained in escrow in a series of
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Certificates of Deposit purchased by Attorney Jones.
15. It was my position that Cherry Timber’s dispute was with Mitchell Lumber

Company, not with John Duttry, and since an agreement had been reached with Mitchell Lumber
Company regarding the value of the timber harvested from the Cherry Timber property, there was

no immediate need to pursue ownership of the funds through litigation.

QWM
G B%

Sworn and subscribed to before me
this /2 ,day of March, 2009

Ful L
- Notary'Public
M Comsntssiin ey piree il/m(
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LAW OFFICES
ALEXANDER, GARBARINO, KIFER,
SPEER & NEELY
415 Wood Street

P. O. Box 766
Clarion, Pennsylvania 16214
LARRY L. KIFER . OF COUNSEL
DAVID M. SPEER 814 226-6030 G. BARRETT GARBARINO
JAMES B. ALEXANDER Fax 814 226-5018

- CASSANDRA M. NEELY

March 23, 1995

John Sughrue, Esquire
Sughrue & Kesner

23 North Second Street .
Clearfield, PA 16830

IN RE: Paul Mitchell Lumber Company/Chagrin Land
Limited Partnership

Dear John:

In response to your letter of March 8, 1995, addressed to
Scott V. Jones, Esquire, please be advised that my client,
Chagrin Land Limited Partnership, is of the opinion that certain
timber has been wrongfully removed from its property in Huston
Township, Clearfield County, Pennsylvania. The timber was
removed by Paul Mitchell Lumber Company which apparently is also
removing timber from adjacent land belonging to your clients
pursuant to a certaln Timber Harvest Agreement dated October 18,
1994.

When confronted by Chagrin, Paul Mitchell agreed to put
money in an escrow account which. is presently being held by Scott
V. Jones for the purpose of indemnifying Chagrin for damages it
sustains by reason of the wrongful appropriation of the timber.’
Chagrin is presently having its property surveyed so that it can
then make an accurate count of the number of trees that were
removed. After the survey and the count are completed Chagrin.
will inform Mltchell Lumber Company of the damages 1t sustained.

' You have 1nformed me that your clients are of the opinion
that they may own part or all of the tract claimed by Chagrin and
for that reason you did not want to have the escrow account
disbursed without your approval.

At this point our dispute is only with Mitchell Lumber

Company and unless either your clients participated with Mitchell
‘Lumber Company in the wrongful removal of timber or your clients
-are able to show that they own the timber or land involved, I

cannot see why I would need your approval to disburse an escrow

EXHIBIT A




John Sughrue, Esquire
Page 2
March 23, 1995

account upon settlement of the dispute between Mitchell Lumber
Company and Chagrin Land Limited Partnership. I have agreed,
“however, that I would give you a reasonable period of time to
complete your title work before any disbursement is made. I am
therefore by copy of this letter to Scott V. Jones instructing
him to continue to retain the escrow account and not to make any
disbursements from it until I notify him.

John, if I have not heard from you by April 10, 1995, the
provisions of this letter concerning retention of the escrow will
no longer be applicable.

If you have any questions please call.

Very truly yours,

G. Barrett Garbarino
GBG:jlm

c: Scott V. Jones, Esquire
Mr. Stephen A. Jilk
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SUGHRUE & KESNER

23 NORTH SECOND STREET
CLEARFIELD, PA. 16830

JOHN SUGHRUE

KIM C. KESNER April 5, 1995 (814) 765-1704

FAX (814) 765-2957

Fax (226-5018) and First Class Mail

G. Barrett Garbarino, Esquire -

ALEXANDER, GARBARINO, KIFER,
SPEER & NEELY .

P. 0. Box 766

Clarion, PA 16214

RE: Mitchell Lumber and Bush/Duttry/Copelli; and Cherry
Timber Associates, Inc./Chagrin Land Ltd. Partnership

Dear Barry:

It appears to me that we have a serious disagreement con-
cerning the factual situation and basis upon which Paul Mitchell
paid funds to Scott Jones to be held in escrow.

You indicate that Mr. Mitchell agreed to put the money in

escrow with Scott for the purpose of indemnifying Chagrin Land

Limited Partnershlp for damages arising out of the wrongful ap-

propriation of timber. Mr. Mitchell has advised me that he was

confronted with two landowners claiming the same timber and that

the funds were delivered to Mr. Jones to be held in escrow for

the benefit of the two landowners. A copy of Mr. Mitchell’s

written communication to me dated March 7, 1995 is enclosed for

your reference. It also appears that Scott accepted the money

and escrowed it without written documentation as to the condi-

tions of release. It appears that Scott has placed himself in

| - the middle and is personally at risk if he makes an improper
\ distribution. :

\

Your clients have not in any way established their ownershlp
! of the timbered land. They simply made a bald assertion in the
‘ field and raised with Mr. Mitchell the issue of a dispute. It’s
0O ' clear Mr. Mitchell was on the property cutting under agreement
with my clients and that the proceeds of sale were due under the
Agreement to my clients. Mr. Mitchell was confronted with two
) potential claimants to the land and, therefore, the proceeds of
' timber. He simply protected both landowners by agreeing to place
it in escrow. Your clients indicated to Mr. Mitchell that you
did not have a survey for the property and did not know the loca-
tion of your line.

In your letter of March 23, 1995, you suggest that I should
complete title work. Nowhere in your letter do you suggest the
title basis of your clients’ claim of ownership of the cut
timber. It appears to me that there are essentially surveying
and location problems that need to be resolved and not simply a
question of title work. To my knowledge, the dlsputed timber
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area has never been mapped on the ground or placed on a survey
that may be related to your chain of title.

I have reviewed various documents with respect to the lands
in question and the following seems to be apparent to me and is,

I‘m sure, known to you and your clients. Your clients are
assessed with 43.2 acres. Your land is located north, adjacent
to the Hoyt tracts. The subject timber was cut from property

that-is substantially south of the Hoyt line and most probably
off of your property. Certain notes were given to Mr. Mitchell
by your clients suggesting that you may claim 60 acres. I find
no basis for any claim in excess of 60 acres. There are ap-
proximately 125 to 180 acres of ground in the disputed area. My
clients are assessed with 123.2 acres and have a chain of title
in support of that acreage. Any claim that your clients may have
was secured by quitclaim deeds from Green Glen Corporation and
you may in fact have no claim to any property in the area. Your
assessment was only mapped in 1988 and is probably mapped
inaccurately.

I am confident that Mr. Mitchell was not wrongfully removing
your timber from your property. Your clients’ statement to Mr.
Mitchell that they owned the timbered land was an incorrect
statement. They induced Mr. Mitchell to pay the money to Scott
by accusing him of theft and threatening him with triple damages.
Whether these incorrect statements were made in good faith or in
bad faith will depend to some degree upon the manner in which
your clients choose to resolve this instant dispute.

Thus, I renew my suggestion to both you and Scott. The
money should be placed in an escrow account in the name of a_rep-
resentative of each landowner and Mr. Mitchell if he desires.
The owner as determined by a court of competent jurisdiction
would ultimately receive the funds. Resolution of the matter
would require a court determination absent an earlier agreement.
and in any event, would require a survey of the entire tract, a
survey of the individual tracts, and location of the disputed
timber tract within it.

If you continue to be unable to agree to my suggestion, I
would take this occasion to formally advise Scott that it is our
position that Mr. Mitchell was cutting the Bush/Duttry/Copelli
lands under agreement with and for the account of my clients;
that the funds delivered to S