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LEONARD S. FIORE, INC., : IN THY, COURT OF COMMON PLEAS

Plaintiff: . CLEAR¥IELD COUNTY
: PENN‘»\LVANIA
£ 2006GN - *
s, V8.

T E : Civil Action Law
WEST BRANCH AREA SCHOOL :
DISTRICT

Defendant

NOTICE TO PL'»" b

“You have been sued in Court. If you wish to dcfend agarnst the claims set forth i in the
followmg pageq you must take action within twenty (20) days after this New Matter is served
by entering a written appearance personally or by attorney and ﬁhng n ertmg w1th the Court
your defense of objections to the claims set forth against you. You are warned that if you fall

to do 50 the case may proceed without you and a judgment may be entered agamat you by the -

' (‘ourt w1thout further notice for any money claimed in the New Matter or for any other clalms

or. rehef requested by the Plaintiffs. Vou may 1(138 money or property or other rlghts

. 1mp0rtant to you o S

- YOU SHOULD TAKE THIS PAPER TO YOUR LAWYFR AT ON (JE IF YOU
DO NOT HAVE A LAWYER OR CANNOT AFFORD ONE, GO TO OR

" TELEPHONE THE OFFICE SET FORTH TO K iND OUT WHERE YOU CAN GET

LEGAL HELP.
MidPenn Legal Services
211 % E. Locust Street
Clearfield, PA 16830
1-800-3269177 or 765-9646

B

Josepd/A. Grappone, Esquire
Gragpone Law Office
Attorney for Defendants
411 A Logan Blvd., Takemont
Alioona, PA 16602
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| . IN THE COURT OF COMMON PLEAS
Plaintiff: . CLEARFIELD COUNTY,

: PENNSYLVANIA

: 2006 GN

: Civil Action - Law

WEST BRANCH AREA SCHOOL
DISTRICT ‘

Defendant

'COMPLAINT

AND NOW, comes the Plaintiff, LEONARD 8S. FIORE, INC,, who by and through its

attorney, Grappone Law Offices, files this Complaint and in support thereof avers as follows:

1.

!\)

The Plaintiff is LEONARD S. FIORE, INC., a corporation organized and existing
under the laws of the Commonwealth of Pennsylvania, having its principal place of
business at 5506 Sixth Avenue, Rear, Altoona, Pennsylvania. '

Defendént is the WEST BRANCH AREA SCHOOL DISTRICT, operé{ing a public -
school _with an address of 356 Allport Cutoff, R.R. #2, Box 194, Morrisdale, PA .
16858-9312. T oo

. Defendant is the owner of a junior/senior high school building located at the same

address."

On or about December 13, 2003, Defendant Owner contracted With Plaintiff

(hereinafter the “Contract”), as the General Centractor, for a 60,000 square foot |

addition to the Junior/Senior High School, as well as additional renovation of the
existing structure, hereinafter the “Project™. A true and correct copy of the Contract,
along with General and Supplementary Conditions, colléctively attached hereto and
marked as Exhibit “A” and made a part hereof. :

Pursuant to the Contract, Plaintiff performed the construction woik on the
junior/senior high school buiiding achieving substantial completion on or before May
10, 2005. ' ‘

Articlé 5 of the Contract requires that Plaintiff submit applications for progress.
payrents, which applications need to be certified for payment by the Construction
Manager and Architect. ' o ' ' '

Upon the applications for progress payments beiﬁg certified, Articles 5.1 and 5.3
require that the Owner shall make progress payments no later than the thirtieth day of




10.
11.

12.
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the month following submission for certification, as long as Plaintiff submiited the
payment prior to the twenty-fifth of the preceding month.

Should the Defendant Owner’s Construction Manager and/or Architect decide to
withhold certification of an Application for Payment, the conditions of the Contract
mandate that the reasons for withholding certification be provided to the Plaintiff.
See Sections 9.4.2'and 9.5 et. seq. of the General Conditions of Construction Contract

, part and parcel, of Exhibit “A.”

The Defendant Owner’s Construction Manager and/or Architect may also withhold a

portion of the payment requested in the application in which case, the Plaintiff is
entitled to a receive the partial payment and written explanation for the portion
withheld. See Sections 9.4.2 and 9.5 et. seq. of the General Conditions of Construction
Contract , part and parcel, of Exhibit “A.” ' ‘

Payments due and unpaid under the Contract shall bear interest from the date payment
is due at the legal rate prevailing where the Project was located pursuant to Article 7. .

Appli.ca.{ions for Payment 20, 21, 22, and 23 have been properly subrhitted to the
Owner, yet remain outstanding and unpaid by Defendant Owner. '

Appiicaiion 20 in .t};e 'amount of $93,941.65 was submitted on September 26, 2005.. It

- was cettified for payment by the Construction Manager on October 27, 2005, and

13.

14.

135.

then, the Architect on January 13, 2006. A true and correct copy of the Application
and Certification for Payment attached hereto and marked as Exhibit “B” and made a
part hereof. | ' :

Despite;- the certification of Application 20, Defendant owner has failed to make
payment in breach of the Contract.

Plaintiff believes and therefore avers that Applicatioh 21 in the amount of $7,000.00
was submitted for approval and certification on October 24, 2005. On November 29,
2005, Application 21 was certified by the Construction Manager, as evidenced by
Exhibit “C”, attached hereto and incorporated herein. o :

Applicé’tidn 22 in the amount of $2,608.00 was 5115_0 submitted by, Plaintitf . for
approval and certification on November 23, 2005. On February 16, 2006, Application

22 was certified by the Construction Manager, as evidenced by Exhibit “D”, attached

6.

héreto and incorporated herein.

Likewise, Application 23 in the amount of $7,000.00 was submitted by Plaintiff for
approval and certification on February 22, 2006. On April 17, 2006, Application 23
was' certified by the Construction Manager, as evidenced by Exhibit “E”, attachied
hereto 4nd incorporated herein. ‘ ' '
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Desprte submission by Plaintiff prior to the twenty-ﬁfth day of a month for each of
these applications, no payments has been tendered by the Owner to the Contractor by

~ the thirtieth day of the following month.

18.

19.

20.

21

22

23.

24,

25.
26.

27.

Plaintiff has tried unsuccessfully on several occasions to determine the payment status
of Application 20 in the amount of $93, 941.65.

Likewise, Plaintiff has received no explanation on the withholdi.ng certification and/or
payment status of; Application 21 in the amount of $7,000.00, Application 22 in the
amount of $2,608.00 and Application 23 in the amount of 12, 000.00.

Defendant Owner has not responded to these mqumes and thus, refuses to pay the
balance due under the Contract.

To date, Defendant Owner has made a mere $10,000.00 payment toward the
outstanding balances.

In addition to the failure to pay for invoices submitted, undisputed change requests
totahng $7,759.00 are also owed by Defendant Owner to Plaintiff. ' -

Accordlngly, Defendant Owner owes Plaintiff the sum of $1 13 ,308. 65 W1th mterest
in accordance with the Contract between the parties. -

Furthermore, pursuant to the Contractor and Subcontractor Payment Act ( the “Act Y,
73 P.S., Section 501 et seq., Plaintiff is entitled to interest at the rate of 1% per month,
penalties at the rate of 1% per month and attorney’s fees and costs and expenses-as a
result of the Defendant Owner’s failure to pay Plaintiff in accordance with the
Contract.. ‘

COUNT ONE
BREACH OF CONTRACT :
. . i - .
Plaintiff incorporates herein by reference hereto the foregoing averments in Paragraph-
1 through 24 hereof, inclusive, as though fully set forth herein. B

Plaintiff has fully and timely performed and its work has comphed with all the
Defendant’s specifications as to Application 20

Likewise, Plaintiff has. performed the work set forth in Applieations 21Ithrough 23, as
well as the change order work, yet, Defendant Owner and its representatives have-
failed to timely act upon those applications in contraventron to the terms of the

Contract

2.

Defendant Owner’s failure and/or refusal to pay Plaintiff the balance due and owing
for the work completed on the above referenced project is without basis in law and/or
fact.




29. Defendant Owner breached the Contract between the parties, whereby Defendant
Owner agreed to pay Plaintiff in full for the work which Defendant Owner requested
Plaintiff to perform on the PI’O_]eCt and to comply with the process of tendering

- payments,

' 30.' Defendant Owner owes Plaintiff an outstanding contract balance in the amount of
$113,308.65, plus interest, fees, and costs.

WHEREFORE., the Plaintiff respectfully requests this Honorable Court enter judgment for
Plaintiff and against Defendant in the amount of $ $113,308.65, plus interest at six percent
until judgment is satisfied.

COUNT TWO
UNJUST ENRICHMENT

Plaintiff incorporates herein by reference hereto the foregoing averments in Paragraphs -1
through 30 hereof, inclusive, as though more fully set forth herein.

31. Plaintiff provided materials and services in the performance of constructlon work on
the Project, including adding on to and remodeling the existing Project structure, for
the benefit of Defendant Owner. :

32. Defendant Owner induced Plaintiff to provide such materials and perform such
services‘ by expressly promising to compensate Plaintiff.

33. Nevertheless, and despite Plaintiff’s timely and competent performance, Defendant
Owner has failed and refused to pay in the full the balances due.

L
34. For all of the reasons above, Defendant has been unJustly enriched in the Amount of
$113, 3()8 65. ‘

WHEREFORE the Plaintiff prays judgment in its favor and against the Defendant Owner in
the sum of $ $113,308.65, together with costs, interest, penalties, and attorney’s fess from the
date said sums were due. .

- COUNT THREE =~ . _
CONTRACTOR AND SUBCONTRACTOR PAYMENT ACT
(THE “ACT”) 73 P.S. Section 501 ET. SEQ.
¥ : . ! ot 1 ; :
The Plaintiff incorporates by reference the foregoing avermerits in Paragraphs 1 through 34
hereof, inclusive, as though fully set forth herein. '

» .
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35. The Act provides that performance by Contractor in accordance with the provisions of
the Contract entitles the Contractor to payment from the party with whom it has
contracted. 73 Pa.C.S. Section 504. '

36. Under the Act, the Owner must pay the contractor abcording to the provisions of the
Act for any item which appears on the invoice and has been satisfactorily completed.
73 Pa.C. S. Section 506.

37. According to the Act, the Owner is obligated to pay interest at the rate of 1% per
month on the outstanding balance beginning seven days after the payment was due and
the Owner is liable for reasonable attorney’s fees upon Plaintiff’s success in litigation.
73 Pa.C.S. Section 505 (d) and Section 512, respectively.

38. If the Owner withholds payment alleging a deficiency, the Owner must notify the
Contractor of the alleged deficiency within seven days of the date that the invoice is
received. 73 Pa. C. S. Section 506 (b). :

39. In the instant matter, despite the approval and certification of Plaintiff” Application 20
by the Defendant Owner’s Construction Manager and Architect, Defendant Owner has
failed to render payment in the amount of $93, 941.65. ' ‘

40. Additionally, the Defendant Owner has failed to comply with the notice requirements |
of the Act, as set forth in Section 506 (b), relative to Application 20 and any good faith
claim for withholding payment.

41. Under the Act, the Defendant Owner is liable to the Plaintiff for 1% penaity per month
~on the outstanding balance due for the wrongfully withholding payment for the work
by the Plaintiff which the Defendant Owner has accepted by virtue of the certification
process. ' o -

42. Furthermore, the Defendant Owner is liable for the Plaintiff’s reasonable attorney’s
fees if Plaintiff is successful in this litigation. 73 Pa. C.S. Section 512.

43. With regard to the work represented by Application 20, the Plaintiff performed fully,
timely, and as per all specifications and Plaintiff believes and therefore avers that all
work was accepted by Defendant Owner. Thus, all conditions precedent to Plaintiff>s
entitlement to payment under Contract and under the Act has been fulfilled.

44. The Défc’hdant Owner’s failure and refusal to pay the Plaintiff the balance due on
Application 20 in the amount of $93,941.65 entitles the Plaintiff to seek interest,
penalties, attorney’s fees and costs as permitted under the Act.
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WHEREFORE, the Plaintiff demands judgment in its favor and against the Defendant Owner,
in the sum of $93,941.65, together with interest, penalties, and attorney’s fees and costs from
the date said sums were due and owing under the Contract.

Respectfully submitted,

/Yr/\/

f(\)js_é}')fl‘l A érappone, Esquire
Attowney for the Plaintiff




VERIFICATION

[, Joseph Irwin ' , Vice President of Leonard S. Fiore, Inc., verify the
statements made in the foregoing Complaint are true and correct to the best of my knowledge,

information and belief. I understand that false statements herein are made subject to the

penalties of 18 Pa. C.S. Section 4904, relating to unsworn falsification to authorities.

Dated: September 21 , 2006
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: AIA Document A101/CMa™ - 1992

Standard Form of Agreement Between Owner and Contractor
where the basis of payment is a STIPULATED SUM

1

AGREEMENT S |
made as of the Thirtieth day of December in the year of Two Thousand Three . R

(In words, indicate day, month and year)

BETWEEN the Owner:

(Name and address) This document has important

legal consequences.
Consultation with an attorney

]

West Branch Area School District ‘

356 Allport Cutoff - ' ' is encouraged with respect to
R.R. #2, Box 194 - its completion or modification.

Morrisdale, PA 16858-9312

The 1992 Edition of AlA
Document A201/CMa,General
Conditions of the Contract for
Constructicn, Construction
Manager-Adviser Edition, is

and the Contractor:
(Name and address)

Leonard S. Fore, Inc. o : . - -Adv
5506 Sixth Avenue. Rear < . adopted in this document by
Altoona. PA 1 6602' oW reference. Do not use with other

general conditions unless this

. ] document is modified.
For the following Project: :

(Include detailed description of Project, location, address and scope.)

s

West Branch Area School District

356 Allport Cutoff
Morrisdale, PA 16858

Additions and Alterations to the Junior/Senior High School

The Construction Manager is: -
(Name and address)

The Quandel Group, Inc. ‘ .
4755 Linglestown Road, Suite 201 - ' : R
Harrisburg, PA 17112

The Architectis: ~ "' -
(Name and address)

Roth Marz Partnership, PC ' o . - oy

3505 Chapin Street )
Erie, PA 16508 ' S

The Owner and Contractor agree as set forth below.

AlA Document A101/CMa™ — 1892. Copyright © 1992 by The American Institute of Architects. All rights reserved. WARNING: This AlA® Document is
protected by U.S. Copyright Law and international Treaties. Unauthorlzed reproduction or distribution of this AIA® Document, or any portion of it,
may result in severe civil and criminal penalties, and wili be prosecuted to the maximum extent possible under the law. This document was produced
by AlA software at 15:35:43 on 12/29/2003 under Order No.1000079483_4 which expires on 11/8/2004, and is not for resale.

User Notes: (1266500830)




ARTICLE1 THE CONTRACT DOCUMENTS :

The Contract Documents consist of this Agreement, Conditions of the Contract (General, Supplementary and other
Conditions), Drawings, Specifications, Addenda issued prior to execution of this Agreement, other documents listed
in this Agreement and Modifications issued after execution of this Agreement; these form the Contract, and are as
fully a part of the Contract as if attached to this Agreement or repeated herein. The Contract represents the entire and
integrated agreement between the parties hereto and supersedes prior negotiations, representations or agreements,
either written or oral. An enumeration of the Contract Documents, other than Modifications, appears in Article 9.

ARTICLE 2 THE WORK OF THIS CONTRACT
The Contractor shall execute the entire Work described in the Contract Documents, except to the extent specifically
indicated in the Contract Documents to be the responsibility of others, or as follows:

Contract No. 1 — General Trades

ARTICLE3 DATE OF COMMENCEMENT AND SUBSTANTIAL COMPLETION

§ 3.1 The date of commencement is the date from which the Contract Time of Section 3.2 is measured, and shall be
the date of this Agreement, as first written above, unless a different date is stated below or provision is made for the
date to be fixed in a notice to proceed issued by the Owner.

(Insert the date of commencement, if it differs from the date of this Agreement or, if applicable, siate that the date
will be fixed in a notice to proceed.)

| The commencement date will be fixed in a notice to proceed.

Unless the date of commencement is established by a notice to proceed issued by the Owner, the Contractor shall
notify the Owner, through the Construction Manager, in writing not less than five days before commencing the
Work to permit the timely filing of mortgages, mechanic’s liens and other security interests.

§ 3.2 The Contractor shall achieve Substantial Completion of the entire Work not later than four hundred fifty (450)
days after the Date of Commencement.

(Insert the calendar date or number of calendar days after the date of commencement. Also insert any requirements
Jor earlier Substantial Completion of certain portions of the Work, if not stated elsewhere in the Contract
Documents.)

Portion of Work ) Substantial Completion date
, subject to adjustments of this Contract Time as provided in the Contract Documents.
(Insert provisions, if any, for liquidated damages relating to failure to complete on lime.)

The Contractor and the Contractor’s Surety shall be liable for and shall pay the Owner liquidated damages in
accordance with provisions of the General Conditions and as modified by the Supplementary Conditions.

ARTICLE4 CONTRACT SUM
§ 4.1 The Owner shall pay the Contractor in current funds for the Contractor’s performance of the Contract the

Contract Sum of Three Million Seven Hundred Nine Thousand Eight Hundred Twenty-two Dollars And Zero Cents
($ 3.709.822.00 ), subject to additions and deductions as provided in the Contract Documents.

§ 4.2 The Contract Sum is based upon the following alternates, if any, which are described in the Contract
Documents and are hereby accepted by the Owner:

(State the numbers or other identification of accepted alternates. If decisions on other alternates are to be made by
the Owner subsequent to the execution of this Agreement, attach a schedule of such other alternates showing the
amount for each and the date until which that amount is valid.)

|  Alternate Numbers 1, 6a, 9,10, 12,13

AlA Document A101/CMa™ — 1992, Copyright © 1992 by The American Institute of Architects. All rights reserved. WARNING: This AIA® Document is
protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AlA™ Document, or any portion of it,
may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This document was produced
by AIA software at 15:35:43 on 12/29/2003 under Order No.1000079483_4 which expires on 11/8/2004, and is not for resale.
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§ 4.3 Unit prices, if any, are as follows:

Description Units Price ($ 0.00)

ARTICLE5 PROGRESS PAYMENTS

§ 5.1 Based upon Applications for Payment submitted by the Contractor to the Construction Manager, and upon
Project Applications and Certificates for Payment issued by the Construction Manager and Architect, the Owner
shall make progress payments on account of the Contract Sum to the Contractor as provided below and elsewhere in
the Contract Documents.

§ 5.2 The period covered by each Application for Payment shall be one calendar month ending on the last day of the
month, or as follows:

§ 5.3 Provided an Application for Payment is submitted to the Construction Manager not later than the twenty-fifth
day of a month, the Owner shall make payment to the Contractor not later than the thirtieth day of the following
month. If an Application for Payment is received by the Construction Manager after the application date fixed
above, payment shall be made by the Owner not later than the next billing cycle —¢——)-days after the
Construction Manager receives the Application for Payment.

§ 5.4 Each Application for Payment shall be based upon the Schedule of Values submitted by the Contractor in
accordance with the Contract Documents. The Schedule of Values shall allocate the entire Contract Sum among the
various portions of the Work and be prepared in such form and supported by such data to substantiate its accuracy as
the Construction Manager or Architect may require. This schedule, unless objected to by the Construction Manager
or Architect, shall be used as a basis for reviewing the Contractor’s Applications for Payment.

§ 5.5 Applications for Payment shall indicate the percentage of completion of each portion of the Work as of the end
of the period covered by the Application for Payment.

§ 5.6 Subject to the provisions of the Contract Documents, the amount of each progress payment shall be computed
as follows:

§ 5.6.1 Take that portion of the Contract Sum properly allocable to completed Work as determined by multiplying
the percentage completion of each portion of the Work by the share of the total Contract Sum allocated to that
portion of the Work in the Schedule of Values, less retainage of ten percent ( 10.00% ). Pending final
determination of cost to the Owner of changes in the Work, amounts not in dispute may be included as provided in
Section 7.3.7 of the General Conditions;

§ 5.6.2 Add that portion of the Contract Sum properly allocable to materials and equipment delivered and suitably
stored at the site for subSequent incorporation in the completed construction (or, if approved in advance by the
Owner, suitably stored off the site at a location agreed upon in writing), less retainage of ten percent ( 10.00% );

§ 5.6.3 Subtract the aggregate of previous payments made by the Owner; and

§ 5.6.4 Subtract amounts, if any, for which the Construction Manager or Architect has withheld or nullified a
Certificate for Payment as provided in Section 9.5 of the General Conditions.

§ 5.7 The progress payment amount determined in accordance with Section 5.6 shall be further modified under the
following circumstances:

§ 5.7.1 Add, upon Substantial Completion of the Work, a sum sufficient to increase the total payments to ( )
of the Contract Sum, less such amounts as the Construction Manager recommends and the Architect determines for
incomplete Work and unsettled claims; and

AIA Document A101/CMa™ — 1992, Copyright © 1992 by The American Institute of Architects. All rights reserved. WARNING: This AIA® Document is
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§ 5.7.2 Add, if final completion of the Work is thereafter materially delayed through no fault of the Contractor, any
additional amounts payable in accordance with Section 9.10.3 of the General Conditions.

§ 5.8 Reduction or limitation of retainage, if any, shall be as follows:

(If it is intended, prior to Substantial Completion of the entire Work, 1o reduce or limit the retainage resulting from
the percentages inserted in Sections 5.6.1 and 5.6.2 above, and this is not explained elsewhere in the Contract
Documents, insert here provisions for such reduction or limitation.)

Owner’s right to hold retainage is per the requirements of the General Conditions and Supplementary General
Conditions.

ARTICLE 6 FINAL PAYMENT

Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by the Owner to the
Contractor when (1) the Contract has been fully performed by the Contractor except for the Contractor’s
responsibility to correct nonconforming Work as provided in Section 12.2.2 of the General Conditions and to satisfy
other requirements, if any, which necessarily survive final payment; and (2) a final Project Certificate for Payment
has been issued by the Construction Manager and Architect; such final payment shall be made by the Owner not
more than 30 days after the issuance of the final Project Certificate for Payment, or as follows:

ARTICLE 7 MISCELLANEOUS PROVISIONS .

§ 7.1 Where reference is made in this Agreement to a provision of the General Conditions or another Contract
Document, the reference refers to that provision as amended or supplemented by other provisions of the Contract
Documents.

§ 7.2 Payments due and unpaid under the Contract shall bear interest from the date payment is due at the rate stated
below, or in the absence thereof, at the legal rate prevailing from time to time at the place where the Project is
Jocated. '

(Insert rate of interest agreed upon, if any.)

( )perannum

(Usury laws and requirements under the Federal Truth in Lending Act, similar state and local consumer credit laws
and other regulations at the Owner's and Contractor’s prin¢ipal places of business, the location of the Project and
elsewhere may affect the validity of this provision. Legal advice should be obtained with respect to deletions or
modifications, and also regarding requirements such as written disclosures or waivers.)

§ 7.3 Temporary facilities and services:
(Here insert temporary facilities and services which are different from or in addition o those included elsewhere in
the Contract Documents.)

§ 7.4 Other Provisions:
(Here list any special provisions affecting the Contract.)

ARTICLE 8 TERMINATION OR SUSPENSION
§ 8.1 The Contract may be terminated by the Owner or the Contractor as provided in Article 14 of the General
Conditions.

§ 8.2 The Work may be suspended by the Owner as provided in Article 14 of the General Conditions.

AlA Document A101/CMa™ — 1992, Copyright © 1932 by The American Institute of Architects. Alf rights reserved. WARNING: This AIA® Document is
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ARTICLE9 ENUMERATION OF CONTRACT DOCUMENTS
§ 8.1 The Contract Documents, except for Modifications issued after execution of this Agreement, are enumerated as
follows:

§9.1.1 The Agreement is this executed Standard Form of Agreement Between Owner and Contractor, AIA
Document A101/CMa, 1992 Construction Manager-Adviser Edition.

§ 9.1.2 The General Conditions are the General Conditions of the Contract for Construction, AIA Document
A201/CMa, 1992 Construction Manager-Adviser Edition.

§ 9.1.3 The Supplementary and other Conditions of the Contract are those contained in the Project Manual dated
October 22, 2003 , and are as follows:

Document Title Pages
The Supplementary and other

conditions of the Contract are

enumerated in the project manual

and include modifications

contained in the Addenda listed

under Subparagraph 9.1.6 of this

Agreement

§ 9.1.4 The Specifications are those contained in the Project Manual dated as in Section 9.1.3, and are as follows:
(Either list the Specifications here or refer 1o an exhibit attached to this Agreement.)

Section Title Pages
The Specifications are
enumerated in the Table of

Contents of the Project Manual
and include modifications

contained in the Addenda List
under Subparagraph 9.1.6 of this

Agreement

§ 9.1.5 The Drawings are as follows, and are dated October 22, 2003 unless a different date is shown below:
(Either list the Drawings here or refer to an exhibit attached to this Agreement.)

Number Title Date

The Drawings are enumerated in
the Table of Contents of the
Project Manual and include
modifications contained in the
Addenda listed under
Subparagraph 9.1.6 of this

Agreement.

§9.1.6 The Addenda, if any, are as follows:

Number Date Pages
Addendum No. 1 11/10/2003 35
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Addendum No. 2 11/12/2003 19
Addendum No. 3 11/16/2003 89
Addendum No. 4 11/26/2003 6
Addendum No. 5 12/5/2003 8
Addendum No. 6 12/11/2003 34

Portions of Addenda relating to bidding requirements are not part of the Contract Documents unless the bidding
requirements are also enumerated in this Article 9.

§ 9.1.7 Other documents, if any, forming part of the Contract Documents are as follows:

(List here any additional documents which are intended to form part of the Contract Documents. The General
Conditions provide that bidding requirements such as advertisement or invitation to bid, Instructions to Bidders,
sample forms and the Contractor's bid are not part of the Contract Documents unless enumerated in this
Agreement. They should be listed here only if intended to be part of the Contract Documents. )

This Agreement is entered into as of the day and year first written above and is executed in at least four original
copies of which one is to be delivered to the Contractor, one each to the Construction Manager and Architect for use
in the administration of the Contract, and the remainder to the Owner.

Tih | TS

$¢Znature) (Signature) . .
Mr. Thomas A. Giles, Superintendent Richard F. Fiore, Sr. President

(Printed name and title) (Printed name and title)
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Injury or Damage to Person.or Property 4.7.9
Inspections 3.3.3, 3.3.4, 3.7.1, 4.6.5, 4.6.6, 4.6.16,
4.7.6, 9.4.3, 9.8.2, 9.9.2, 9.10.1, 12.1.1, 13.5

Instructions to Bidders 1Ll
Instructions to the Contractor - 3.8.1, 4.6.13, 5.2.1, 7, 12.1, 13.5.2
4.7.9, 6.1.1, 7.3.6.4, 9.3.2, 9.8.2, 9.9.1, 9.10.2, 11
Insurance, Boiler and Machinery 11.3.2
Insurance, Contractor's Liability 1.1, 13013
Insurance, Effective Date of 8.2.2,11.1.2
Insurance, Loss of Use 11.3.3

Insurance, Owner's Liability 11.2,1.313
Insurance, Property 10.2.5, 11.3
Insurance, Stored Materials 9.3.2,11.3.1.4
INSURANCE AND BONDS 11
Insurance Companies, Consent to Partial Occupancy 9.9.1, 11.3.11
Insurance Companies, Settlement with 1.3.0

Intent of the Contract Documents
1.2.3, 3.12.4, 4.6.10, 4.6.12, 4.6.19, 4.6.20, 7.4
Interest 13.6
Interpretation 12.5, 1.4, 1.5, 411, 4.7.1, 5.1, 6.1.2, 8.1.4
Interpretations, Written 4.6.18, 4.619,4.7.7
Joinder and Consolidation of Claims Required 4.9.5
Judgment on Final Award 4.9.1, 4.9.4.1, 4.9.7
Labor and Materials, Equipment 113,116, 3.4, 3.5.,
3.8.2, 3.12.2, 3.12.3, 3.12.7, 3.12.13, 3.13, 3.15.1, 4.6.12,
6.2.1, 7.3.6, 9.3.2, 9.3.3, 12.2.4, 14.1.2, 14.2.1, 14.2.2
Labor Disputes 8.3.1
Laws and Regulations 1.3, 3.6, 3.7, 3.13, 4.1.1, 4.9.5, 4.9.7,
9.9.1,10.2.2, 1L.1, 1.3, 13.1, 13.4.1, 13.5.1, 13.5.2, 13.6
Liens 2.1.2, 4.7.2, 4.7.5.1, 8.2.2, 9.3.3, 9.10.2
Limitation on Consolidation or Joinder 495
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Limitations, Statutes of 4.9.4.2,12.2.6, 13.7

Limitations of Authority . . 3.3, 4.6.12, 4.6.17,
5.2.2,5.2.4, 7.4, 11.3.10
Limitations of Liability 2.3, 3.2.1, 3.5.1, 3.7.3, 3.12.8, 3.12.11

3.17, 3.18, 4.6.10, 4.6.12, 4.6.19, 6.2.2, 9.4.3, 9.6.4,

9.10.4, 10.1.4, 10.2.5, 11.1.2, 11.2.1, 11.3.7, 13.4.2, 13.5.2

rimitations of Time, General 221, 2.2.4, 3.2.1, 3.7.3, 3.8.2,
3.10, 3.12.5, 3.15.1, 4.6.1, 4.6.12, 4.6.18, 4.7.2, 4.7.3, 4.7.4,

4.7.6,.4.7.9, 4.6.4.2, 5.2.1, 5.2.3, 6.2.4, 7.3.4, 7.4, 8.2, 9.2,

9.5, 9.6.2, 9.8, 9.10, 11.1.3, 11.3.1, 11.3.2, 11.3.5,

11.3.6, 12.2.1, 12.2.2, 13.5, 13.7, 14.3

Limitations of Time, Specific 2.1.2, 2.2.1, 2.4, 3.10, 3.1}, 3.15.1,
4.6.1,4.6.18, 4.7, 4.8, 4.9, 5.3, 5.4, 7.3.5, 7.3.9, 8.2, 9.3.1,

933 9.4.1, 9.6.1, 9.7, 9.8.2, 9.10.2, 11.1.3, 11.3.6, 11.3.10,

1n.3.1, 12.2.2, 12.2.4, 12.2.6, 13.7, 14.], 14.2.2

Loss of Use Insurance 11.3.3
Material Suppliers 1.3, 3.12.1, 4.6.7, 4.6.10,

5.2.1, 9.3.1, 9.3.1.2, 9.3.3, 9.4.3; 9.6.5, 9.10.4
Materials, Hazardous 10.1,10.2.4
Materials, Labor, Equipment and 11.3, 1.1.6, 3.4.1, 3.5.1,

3.8.2, 3.12.2, 3.12.3, 3.12.7, 3.12.11, 3.13, 3.15.1, 4.6.12,
6.21,7:3.6,9.3.2, 9.3.3, 12.2.4, 14.1.2, 14.2.1, 14.2.2
Means, Methods, Techniques, Sequences and :

Procedures of Construction 3.3.1, 4.6.6, 4.6.12, 9.4.3
Minor Changes in the Work 111, 4.6.13, 4.7.7, 7.1, 7.4
MISCELLANEQUS PROVISIONS 13
Modifications, Definition of 1.11
Modifications to the Contract 111, 112, 3.7.3,

311, 4.1.2,4.61,5.2.3, 7, 8.3.1,9.7

Mutual Responsibility 6.2
nforming Work, Acceptance of 12.3
nforming Work, Rejection and Correction of 2.3,
4.7.5.2, 9.5.2, 9.8.2, 12, 13.7.1.3

312.9,3.97. 4.7, 4.8.4, 4.9, 5.2.1, 5.3, 5.4.1.1, 8.2.2, 9.4.1
9.5.1,9.7, 9.10, 10.1.2, 10.2.6, 11.1.3, 1.3, 12.2.2.

12.2.4, 13.3, 13.5.1, 13.5.2,

2.3, 2.4, 3.9, 3.12.8, 3.12.9,4.7, 4.8.4, 4.9;

5.2.1, 5.3, 5.4.11, 8.2.2, 9.4.1, 9.5.1, 9.7, 9.10, 10.
10.2.6, 1L.1.3, 11.3, 12.2.2, 12.2.4, 13.3,13.5.2,
Notice of Testing and Inspections 13.5.1,13.5.2
Notice to Proceed 8.2.2
Notices, Permits, Fees and 2.2.3, 3.7, 3.3, 7.3.6.4,10.2.2
Observations, Architect’s On- $ite 4.6.5, 4.6.9, 4.6.10, 4.7.6,
9.4.4, 9.5.1, 6.10., 12.1.1, 13.5

Notice, Written

Observations, Construction Manager's On-Site 9.4.4, 12.1.1
Observations, Contractor's 1.2.2,3.2.2
Occupancy 9.6.6,9.8.1,9.9, 11.3.11
On-Site Inspections by the Architect 4.6.5, 4.6.16, 4.7.6,
9.4.4,9.8.2,9.8.2, 9.10.1

On-Site Observations by the Architect 4.6.5, 4.6.9, 4.7.6,
. . 9.4.4, 9.5.1, 9.10.1, 13.5

On-Site Observations by the Construction Manager 9.4.4, 9.5.1

2.3,3.9,4.7.7,7, 8.2.2,11.3.9, 12.1,
12.2, 13.5.2, 14.3.1
1.1.4, 3.14.2, 4.6.7, 4.9.5, 6, 11.3.7,

‘Orders, Writien

Other Contracts and Contractors

12.1.2,12.2.5

OWNER 2

Owner, Definition of 2.1
Owner, Information and Services

Required of the 2.1.2, 2.2, 4.6.2, 4.6.4, 6, 9,

10.1.4,10:1.6, 11.2, 11.3, 13.5.1, 14.1.1.5, 14.L.3

3.81, 5.2.1, 5.2.4, 5.4.1,

7:31,8.2.2,9.3.1, 9.3.2, 11.4.1,12.2.4, 13.5.2, 14.2, 14.3.1
Owner's Financial Capability 2.2.1, 14.1.1.5
Owner’s Liability Insurance 1.2

Owner's Authority

“.PCB

23124, 3.2.1, 3.2.2, 3.7.3, 3.7.4» 3.9, 3.12.8, ,

Owner's Loss of Use Insurance 1.3.3
Owner's Relationship with Sybcontractors 1.1.2, 5.2.1, 5.4.1, 9.6.4
Owner's Right to Carry Out the Work 2.4,12.2.4,14.2.22

Owner's Right to Clean Up 6.3
Owner's Right to Perform Construction with Own

Forces and to Award Other Contracts 6.1
Owner's Right to Stop the Work 23,477
Owner's Right to Suspend the Work 14.3
Owner's Right 1o Terminate the Contract 14.2

Ownership and Use of Architect's Drawings,

Specifications and Other Documents 111, 1.3,
225,53

Partial Occupancy or Use 96.6,9.9,1.3.11
Patching, Cutting and 3.14,6.26

Patents, Royalties and 317
Payment, Applications for 4.6.9,9.2,9.3,04,9.5.1,9.83,
9.10.1, 9.10.3, 9.10.4, 14.2.4
Payment, Certificates for 4.6.9, 4.616,9.3.3, 9.4, 93,
9.6.1, 9.6.6, 9.7.1, 9.8.3, 9.10.1, 9.10.3, 13.7, 14.1.1.3, 14.2.4
Payment, Failure of 4.7.7,9.51.3, 9.7, 9.10.2,14.1.1.3, 14.2.1.2
Payment, Final 4.6.1,4.6.16,4.7.2, 4.7.5, 9.10, 11.1.2
11.1.3, 11.3.5,12.3.1
Payment Bond, Performance

Bond and 7.3.6.4,9.10.3,1.3.9, 11.4
Payments, Progress 4.7.4,9.3, 9.6, 9.8.3,9.10.3,13.6,14.2.3
PAYMENTS AND COMPLETION 9,14
Payments 1o Subcontractors 5.4.2, 9.5..3, 9.6.2,
9.6.3, 9.6.4, 11.3.8, 14.2.1.2
T 10.1.2, 10.1.3,10.1.4

Performance Bond and Payment Bond

7.3.6.4, 9.10.3, 11.3.9, 1.4
Permits, Fees and Notices - 223, 3.7,3.13,7.3.6.4,10.2.2
FERSONS AND PROPERTY, :?PROTECTION OF 10

Pelychlorinated Biphenyl 10.1.2,10.1.3, 10.1.4
oduct Data, Definition of . 3.02.2

uct Data and Samples,.Shop Drawings 311, 3.12, 4.2.7
Progress and Completion 4.6.5,4.7.4,8.2
Progress Payments 7 4.7.4,9.3,9.6,9.83,910.3,13.6, 14.2.3
Project, Definition of the 114
Project Manual, Definition of the 117
Project Manuals 2.2.5
Project Representatives 4.6.07
Property Insurance 10.2.5,11.3
PROTECTION OF PERSONS AND PROPERTY 10

1.3, 3.6, 3.7, 3.13, 4.1.1, 4.9.7
10.2.2, 1L.1,.11.3, 13.1, 13.4, 13.5.1, 13.5.2, 13.6, 14
3.5.1, 4.6.10, 12.2.

Regulations and Laws

Rejection of Work

Releases of Waivers and Liens 9.10.2
Representations 1.2.2, 3.5, 3.12.7, 6.2.2, 8.2.1, 9.3.3,

. 9.4.3, 9.5.1, 9.8.2, 9.10.1
Representatives 2.11, 3.1.1, 3.9, 4.L.1,

4.6.1, 4.6.17, 5.1.1, 5.1.2,13.2.1
Resolution of Claims and Disputes 4.8,4.9
Responsibility for Those Performing the Work 3.3.2,4.6.6,6.2,,10
Retainage 9.3.1,9.6.2,9.8.3,9.9.1,0.10.2, 9.10.3
Review of Contract Documents and Field
Conditions by Contractor
Review of Contractor's Submittals by
Owmer, Construction Manager and Architect 3.10.1,3.10.3,
3.1 3.12, 4.6.12. 4.6.16, 5.2.1, 5.2.3, 9.2, 9.8.2
Review of Shop Drawings, Product Data
and Samples by Contractor 3125
Rights and Remedies 11.2, 2.3, 2.4, 3.5.1, 3.15.2, 4.6.10,
4.7.6,4.9,5.3,61, 6.3,7.31, 8.3, 9.5.1, 9.7, 10.2.5,

12.2,3.2,3.7.3, 3127
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- 1093,12.2.2,12. 2.4, 13.4,14

Royalties and Patents 3.17
Rules and Notices for Arbitration 4.9.2
Safety of Persons and Property 10.2
Safety Precautions and Programs 4.6.6, 4.6.12,10.1
Samples, Definition of 3.12.3
Samples, Shop Drawings, Product

Data and 31, 3.12, 4612
samples at the Site, Documents and ERY
Schedule of Values 9.2,931
Schedules, Construction 3.0
Separate Contracts and Contractors 114
Shop Drawings, Definition of 3121

Shop Drawings, Product Dafa
and Samples

Site, Use of

Site Inspections

Site Visits, Architect’s

3.1, 3.12, 4.6.11, 4.6.12, 4.6.15

3.13, 610, 6.21

1.2.2, 3.3.4, 4.6.5, 4.6.16, 4.7.6, 9.8.2, 9.10.1, 13.5
4.6.5, 4.6.9, 4.7.6,

Surveys . . 2.2.2,3.18.3
Suspension by the Owner for Convenience 14.3
Suspension of the Work 4.7.7,5-4-2,14.1.1.4, 14.3
Suspension or Termination of the Contract 4.7.7, 5.4.1.1, 14

Taxes 3.6,7.3.6.4
Termination by the Contractor 14.1
Terminaticn by the Owner for Cause 5.4.11, 14.2
Termination of the Architect 4.4
Termination of the Construction Manager 4.4
Termination of the Contractor 14.2.2
TERMINATION OR SUSPENSION OF THE CONTRACT 14
Tests and Inspections 3.3.3, 4.6.10, 4.6.16, 9.4.3, 12.2.1, 13.5

TIME 8
Time, Delays and Extensions of 4.7.8,7.21, 8.3
Time Limits, Specific 2.1.2,2.2.1, 2.4, 3.10, 4.6.18,
4.7, 481, 4.8.3, 4.8.4, 4.9-1, 4.9-4.1, 4.9.4.2, 5.3, 5-4: 7.3.5,

7.3.9,8.2,9.2, 9.3.1, 9.3.3, 9.4.1, 9.6.1, 9.7, 9.8.2, 9.10.2,

1L.13, 11.3.6, 11.3.10, 11.3.11, 12.2.2, 12.2.4, 12.2.6, 13.7, 14

Time Limits on Claims 4.7.2, 8.7.3,4.7.6,4.7.9, 4.8, 4.9

9.4, 9.5.1, 9.8.2, 9.9.2, 9.10., 13.5 Titl Work
Special Inspections and Testin 610,122, 13. e to Wor 9.32:93:3
Sg‘féificfﬁ:‘;s°“ge?mﬁ; e 4610:223 35 UNCOVERING AND CORRECTION OF WORK 12
Specifications, The 111, L1.6,117,1.2.4,13, 3.1 Ilﬂ?overm%of d\(\{qu ' 12.1
Statute of Limitations 4.9.4.2,12.2.6,13.7 0 .:);’es.een onditions 4.7.6, 831,101
Stopping the Work 2.3,4.7.7,9.7,101.2,10.3, 14.1 um fr]1)ces ) 714,7.3-3:2
Stored Materials 621, 939, 10212, 11314 1224 se 0 f ocuments LLY, 1.3, 22,5, 3127, 5.3
Subcontractor, Definition of 5.11 Use of Site 3.13,6.11, 621
SUBCONTRACTORS 5 Values, Schedule of 9.2,9.31
Subcontractors, Work by 1.2.4, 3.3.2, 312.1, 4.6.6, 4.6.10, 5.3, 5.4 Waiver of Claims: Final Payment 4.7.5,4.91,9.10.3

Waiver of Claims by the Architect 13.4.2

5.3,5.4,9.312,9.6.2,
9.10.4, 11.3.7,13.4.2

contractual Relations -
£10.2, 3.7, 11.3.8, 14.11, 14.2.1.2, 14.1.3

9.6.3, 9.6 Waiver of Claims by the Contractor

Submittals 1.3, 323, 3.10, 3.1, 3.12, 4.6.12, 5.2.1, Waiver of Claims by the Owner 4.7.5, 4.9.1, 9.9.3,
.2, 9.9.1, 9.10.2, 9.10.3, 11.1.3 ) ) 9.10.3, 11.3.3, 11.3.5, 11.3.7, 13.4.2
Waiver of Liens 9.10.2

6.1.1,1.35, 11.3.7
4.6.6, 8.1.1, 8.1

jon, Waivers of
ial Completion

611,135, 11.3.7
3.5, 4.6.16, 4.7.5
9.3.3,9.8.2, 9.9.1,12.2.2,13.7.1.3

aivers of Subrogation
Arranty and Warranties

al Completion, Definition of
. > " ‘Weither Delays : .7.8.2
tion of Subcontract i ays ! 47
O Subron Yacters When Arbitration May Be Demanded 4.9.4
Work, Definition of 113
Written Consent 1.3.1, 3.12.8, 3.14.2, 4.7.4,

Substitutions of Materials
Sub-subcontractor, Definition of
Subsurface Conditions
Successors and Assigns
Superintendent

Supervision and Construction Procedures

4.9.5,9.3.2,9.8.2,9.9.1, 9.10.2, 9.10.3, 10.1.2,10.1.3
1.3.1, 11.3.1.4, 11.3.11, 13.2, 13.4.2

4.6.18, 4.6.19, 4.7.7

2.3, 2.4, 3.9, 3.12.8, 3.12.9, 4.7.1, 4.7.6, 4.7.9,

4.8.4, 4.9-4.1, 5.2.1, 5.3, 5.4.1.1, 8.2.2, 9.4, 9.5.1, 9.7,
9.10,10.1.2, 10.2.6, 11.1.3, 11.3, 12.2.2, 12.2.4,
13.3,13.5.2,14

2.3,3.9,4.7-7

8.2.2,11.3.9, 12,1, 12.2, 13.5.2, 14.3.1

Written Interprelations
Written Notice

1.2.4, 3.3,
3.4, 4.6.6, 4.7.4,6.2.4,7.1.3,7.3.4, 8.2, 8.3, 10,12, 14

4.8.1, 4.8.4, 5.4.1.2, 9.10.2, 9.10.3,14.2.2
9.10.2, 9.10.3

Surety

Surety, Consent of Written Orders

GENERAL CONDITIONS OF THE CONTRACT FOR CONSTRUCTION

The Contract Documents consist of the Agreement between
Owner and Contractor (hereinafter the Agreement),
Conditions of the Contract (General, Supplementary and other
Conditions), Drawings, Specifications, addenda issued prior to
execution of the Contract, other documents listed in the
Agreement and Modifications issued after execution of the
Contract. A Modification is (1) a written amendment to the
Contract signed by both parties, (2) a Change Order, (3) 2

ARTICLE 1
GENERAL PROVISIONS

1.1 BASIC DEFINITIONS
1.1.1  THE CONTRACT DOCUMENTS
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Construction Change Directive or (4) a written order for a
minor change in the Work ‘issued by the Architect. Unless
specifically enumerated in the Agreement, the Contract
Documents do not include other documents such as bidding
requirements (adverlisement or invitation to bid, Instructions
-0 Bidders, sample forms, the Contractor's bid or portions of
addenda relating to bidding requirements).

1.1.2  THE CONTRACT

The Contract Documents form the Contract for Construction.
The Contract represents the entire and integrated agreement
between the parties hereto and supersedes prior negotiations,
representalions or agreements, either written or oral. The
Contract may be amended or modified only by a Modification.
The Contract Documents shall not be construed to create a
contractual relationship of any kind (1) between the Architect
and Contractor, (2) between the Construction Manager and
Contractor, (3) between the Architect and Construction
Manager, (4) between the Owner and a Subcontractor or Sub-
subcontractor or (5) between any persons or entities other than
the Owner and Contractor. The Construction Manager and
Architect shall, however, be entitled to performance and
enforcement of obligations under the Contract intended to
facilitate performance of their duties.

1.1.3  THE WORK

m "Work" means the

ompleted or partially
o1, malerials, equipment
d by the Contractor

The Project is the total construction of which the Work
performed under the Contract Documents may be the whole or
a part and which may include construction by other
Contractors and by the Owner's own forces including persons
or entities under separate contracts not administered by the
Construction Manager.

1.1.5  THE DRAWINGS

The Drawings are the graphic and pictorial portions of the
Contract Documents, wherever located and whenever issued,
showing the design, location and’ dimensions of the Work,
generally including plans, elevations, sections, details, schedules
and diagrams. ‘

1.1.6  THE SPECIFICATIONS

The Specifications are that portion of the Contract Documents
consisting of the written requirements for materials,
equipment, construction systems, siandards and workmanship
for the Work, and performance of related services.

1.1.7  THE PROJECT MANUAL

on and services required

The Project Manual is the volume usually assembled for the
Work which may include the bidding requirements, sample
forms, Conditions of the Contract and Specifications.

1.2 EXECUTION, CORRELATION AND INTENT

1.2.1  The Contract Documents shall be signed by the
Owner and Contractor as provided in the Agreement. If either
the Owner or Contractor or both do not sign all the Contract
Documents, the Architect shall identify such unsigned
Documents upon request.

1.2.2 Execution of the Contract by the Contractor is a
representation that the Contractor has visited the site, become
familiar with local conditions under which the Work is to be
performed and correlated personal observations with
requirements of the Contract Documents.

1.2.3  The intent of the Contract Documents is 10 include all
items necessary for the proper execution and completion of the
Work by the Contractor. The Contract Documents are
complementary, and what is required by one shall be as binding
as if required by all; performance by the Contractor shall be
required only to the extent consistent with the Contract
Documents and reasonably inferable from them as being
necessary to produce the intended results.

1.2.4  Organization of the Specifications into divisions,
sections and arlicles, and arrangement of Drawings shall not
control the Contractor in dividing the Work among
Subcontractors or in establishing the extent of Work to be

. performed by any trade. o

.2.5  Unless otherwie stated in the Contract Documents,
words which have well-known technical or construction
industry meanings are wsed in the Contract Documents in
accordance with such recognized meanings.

1.3 OWNERSHIP AND USE OF ARCHITECT'S
DRAWINGS, SPECIFICATIONS AND OTHER
DOCUMENTS

1.3.1  The Drawings, Specifications and other documents
prepared by the Architect are instruments of the Architect's
service through which the Work to be executed by the
Contractor is described. The Contractor may retain one
contract record set. Neither the. Contractor nor any
Subcontractor, Sub-subcontractor or material or equipment
supplier shall own or claim a copyright in the Drawings,
Specifications and other documents prepared by the Architect,
and unless otherwise indicated the Architect shall be deemed
the author of them and will retain all common law, statutory
and other reserved rights, in addition to the copyright. All
copies of them, except the Contractor's record set, shall be
returned or suitably accounted for to the Architect, on request,
upon completion of the Work. The Drawings, Specifications
and other documents prepared by the Architect, and copies
thereof furnished to the Contractor, are for use solely with
respect to this Project. They are not to be used by the
Contractor or any Subcontractor, Sub-subcontractor or
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material or equipment supplier on osher projects or for
additions to this Project outside the scope of the Work without
the specific written consent of the Owner and Architect. The
Contractor, Subcontractors, Sub-subcontractors and material
or equipment suppliers are granted a limited license to use and
eproduce applicable portions of the Drawings, Specifications
and other documents prepared by the Architect appropriate to
and for use in the execution of their Work under the Contract
Documents. All copies made under this license shall bear the
statutory copyright notice, if any, shown on the Drawings,
Specifications and other documents prepared by the Architect.
Submittal or distribution to meet official regulatory
requirements or for other purposes in connection with this
Project is not to be construed as publication in derogation of
the Architect's copyright or other reserved rights.

1.4 CAPITALIZATION

1.4.1  Terms capitalized in these General Conditions include
those which are (1) specifically defined, (2) the titles of
numbered articles and identified references to Paragraphs,
Subparagraphs and Clauses in the document or (3) the titles of
other documents published by the American Institute of
Architects. '

1.5 INTERPRETATION

1 In the interest of brevity, the Contract Documents
frequently omit modifying as "all” and "any” and
i uch as "the" and "an fact that a modifier or an
ind appears in another is
in of either statement.

¥

DEFINITION

2.1.1  The Owner is the person or entity identified as such in
the Agreement and is referred to throughout the Contract
Documents as if singular in number. The term "Owner” means
the Owner or the Owner's authorized representative.

2.1.2  The Owner upon reasonable written request shall

furnish to the Contractor in writing information which is

necessary and relevant for the Contractor to evaluate, give
notice of or enforce mechanic's lien rights. Such information
shall include a correct statement of the record legal title to the
property on which the Project is located, usually referred to as
the site, and the Owner's interest therein at the time of
execution of the Agreement and, within five days after any
change, information of such change in title, recorded or
unrecorded.

2.2 INFORMATION AND SERVICES
REQUIRED OF THE OWNER

2.2.1 The Owner shall, at the request of the Contractor,
prior Lo execution of the Agreement and promptly from time to
time thereafter, furnish to the Contractor reasonable evidence

that financial arrangemeiils have:been made to fulfill the
Owner's obligations under the Contract. [Note: Unless such
reasonable evidence were furnished on request prior io lhe
execution of the Agreement, the prospective contractor would
not be required o execute the Agreement or to commence (he
Work.]

2.2.2  The Owner shall furnish surveys describing physical
characteristics, legal limitations and utility locations for the site
of the Project, and a legal description of the site.

2.2.3 Except for permits and fees which are the
responsibility of the Contractor under the Contract
Documents, the Owner shall secure and pay for necessary
approvals, easements, assessments and charges required for
construction, use or occupancy of permanent structures or for
permanent changes in existing facilities. Unless otherwise
provided under the Contract Documents, the Owner, through
the Construction Manager, shall secure and pay for the
building permit.

2.2.4 Information or services under the Owner's control
shall be furnished by the Owner with reasonable promptness o
avoid delay in orderly progress of the Work. '

2.2.5 Unless otherwise provided in the Contract
Documents, the Contractor will be furnished, free of charge,
such copies of Drawings.and Project Manuals as are reasonably
necessary for execution of the Work.

2.2.6 The Owner shall forward all communications 1o the

.. Contractor through thé: iGonstruction Manager and shall
“i.contemporaneously provide the same communications to the

Architect.

227 The foregoing 'a;re in addition to other duties and

fésponsibilities of the Owner enumerated herein and especially
those in respect to Article 6 (Construction by Owner or by
Other Contractors), Article 9 (Payments and Completion) and
Article n (Insurance and Bonds).

2.3 OWNER'S RIGHT TO STOP THE WORK

2.3.1  If the Contractor fails {o correct Work which is not in
accordance with the requirements of the Contract Documents
as required by Paragraph 12.2 or persistently fails 10 carry out
Work in accordance with the Contract Documents, the Owner,
by written order signed personally or by an agent specifically so
empowered by the Owner in writing, may order the Contractor
to stop the Work, or any portion thereof, until the cause for
such order has been eliminated; however, the right of the
Owner to stop the Work shall not give rise to a duty on the part
of the Owner to exercise this right for the benefit of the
Contractor or any other person or entity.

2.4 OWNER'S RIGHT TO CARRY OUT THE
WORK

2.4.1 -If the Contractor defaults or neglects to carry out the
Work in accordance with the Contract Documents and fails
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within a seven-day period after receipt of wrilten notice from
the Owner to commence and continue correction of such
default or neglect with diligence and promptness, the Owner
may after such seven-day period give the Contractor a second
writlen notice 1o correct such deficiencies within a second
even-day period. If the Contractor within such second seven-
lay period after receipt of such second notice fails to
comimence and continue {o correct any deficiencies, the Owner
may, without prejudice to other remedies the Owner may have,
correct such deficiencies. In such case an appropriate Change
Order shall be issued deducting from payments then or
thereafter due the Contractor the cost of correcting such
deficiencies, including compensation for the Construction
Manager's and Architect's and their respeclive consultants'
additional services and expenses made necessary by such
default, neglect or failure. Such action by the Owner and
amounts charged to the Contracior are both subject to prior
approval of the Architect, afier consuliation with the
Construction Manager. If payments then or thereafier due the
Contractor are not sufficient 1o cover such amounts, the
Contractor shall pay the difference to the Owner.

ARTICLE 3
CONTRACTOR

3.1 DEFINITION

The Contractor is
the Agreement and: is re

Agreement as if singular in‘number
means#, the Contractor or the Lontraclor's authorized

N or entity identified as
ed to throughout this

ntractors” refers to persons of
s who perform construction @nder Conditions of the
ract that are administersd by thézConstruction Managgr,
that are identical or® substantially similar to thése

_onditions.

3.2 REVIEW OF CONTRACT DOCUMENTS AND
FIELD CONDITIONS BY CONTRACTOR

1.2.1  The Contractor shall carefully study and compare the
-ontract Documents with each other and with information
urnished by the Owner pursuant to Subparagraph 2.2.2 and
hall at once report to the Construction Manager and Architect
ITOrs, inconsistencies or omissions discovered, The Contractor

hall. not be.liable 1o the Owner, Construction Manager or * '

«@rchitect for damage resulling from errors, inconsistencies or-
missions in the Contract Documents unless the Contractor
:cognized such error, inconsistency or omission and
nowingly failed 1o report it to the Construction Manager and
rchitect. If the Contractor performs any construction activity
nowing it involves a recognized error, inconsistency or
mission in the Contract Documents without such notice 1o
ie Construction Manager and Architect, the Contractor shall
sume appropriate responsibility for such performance and
iall bear an appropriate amount of the attributable costs for
)rrection.

The term "Contractor" :

3.2.2 The Contractor shall 1ake field measurements and
verify field conditions‘and shall carefully compare such field
Mmeasurements and conditions and other information known (o
the Contractor with the Contract Documents before
commencing activities. Errors, inconsistencies or omissions
discovered shall be reported 10 the Construction Manager and
Architect at once.

3.2.3  The Contractor shall perform the Work in accordance
with the Contract Documents and submittals approved
pursuant to Paragraph 3.12. .

33 SUPERVISION AND CONSTRUCTION
PROCEDURES

3.3.1  The Contractor shall supervise and direct the Work,
using the Contractor's best skill and attention, The Contractor
shall be solely responsible for and have control over
construction means, methods, techniques, sequences and
procedures and for coordinating all portions of the Work under
this Contract, subject 1o overall coordination of the
Construction Manager as provided in Subparagraphs 4.6.3 and
4.6.4.

3.3.2  The Contractor shall be responsible 10 the Owner for
acts and omissions of the Contractor's employees,
Subcontractors and their agents and employees, and other
persons performing portjprisicFilie:-Work under a contract with
the Contractor.

3.3.3 The Contractoz';shall not be relieved of obligations to

- perform the Work in accetddnce with the Contract Documents
. «either by activities or duties of the Construction Manager or

Architect in their administration of the Contract, or by tests,
inspections or approvals required or performed by persons
other than the Contractof.

3.3.4  The Contractor shall inspect portions of the Project
related to the Contractor's Work in order to determine that
such portions are in proper condition to receive subsequent
Work.

3.4 LABOR AND MATERIALS

3.47  Unless otherwise provided in the Contract
Documents, the Contractor shall provide and pay for labor,
materials, equipment, 1ools, construction equipment and
machinery, water, heat, utilities, transportation, and other
facilities and services necessary for proper execution and
completion of the Work, whether temporary or permanent and
whether or not incorporated or to be incorporated in the Work.

3.4.2  The Contractor shall enforce strict discipline and good
order among the Contractor's employees and other persons
carrying out the Contract. The Contractor shall not permit
employment of unfit persons or persons not skilled in tasks
assigned to them. .

3.5 WARRANTY
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3.5.1  The Contractor warrants o the‘Owner, Construction
Manager and Archilect that materials and equipment furnished
under the Contract will be of good quality and new unless
stherwise required or permitted by the Contract Documents,
that the Work will be free from defects not inherent in the
juality required or permitted, and that the Work will conform
with the requirements of the Contract Documents. Work not
conforming 1o these requirements, including substitutions not
properly approved and authorized, may be considered
defective. The Contractor's warranly excludes remedy for
damage or defect caused by abuse, modifications not executed
by the Contractor, improper or insufficient maintenance,
improper operation, or normal wear and lear under normal
usage. If required by the Construction Manager or Architect,
the Contractor shall furnish satisfactory evidence as to the kind
and quality of materials and equipmeni.

3.6 TAXES

3.6.1 The Contractor shall pay sales, consumer, use and
similar 1axes for the Work or portions thereof provided by the
Contractor which are legally enacted when bids are received or
negotiations concluded, whether or not yet effective or merely
scheduled to go into effect.

3.7 PERMITS, FEES AND NOTICES

Unless otherwise ided in the Contract
ents, the Owner sha

:and the Contractor

xecution of the Contrag

The Contractor shall comply*with and give notices
required by laws, ordinances, rules and regulations and lawful
orders of public authorities bearing on performance of the
Work.

3.7.3 It is not the Contractor's responsibility to ascertain
that the Contract Documents are in accordance with applicable
laws, statutes, ordinances, building codes, and rules and
regulations. However, if the Contractor observes that portions
of the Contract Documents are at variance therewith, the
Contractor shall promptly notify the Construction Manager,
Architect and Owner in writing, and necessary changes shall be
accomplished by appropriate Modification.

3.7.4 If the Contractor performs Work knowing it to be
contrary to laws, statutes, ordinances, building codes, and rules
and regulations without such notice to the Construction
Manager, Architect and Owner, the Contractor shall assume
full responsibility for such Work and shall bear the attributable

costs.
3.8 ALLOWANCES

3.8.1 The Contractor shall include in the Contract Sum all

d pay for the building .
and pay for all other -~
es, licenses and inspections,
necessd .andicompletion of the Work:#

allowances stated in the Contract"Documents. Items covered
by allowances shall be supplied for such amounts and by such
persons or entities as the Owner may direct, but the Contractor
shall not be required to employ persons or entities against
which the Contractor makes reasonable objection.

3.8.2 Unless otherwise provided in the Contract
Documents:

.} materials and equipment under an allowance shall be
selected promptly by the Owner to avoid delay in the
Work;

.2 allowances shall cover the cost to the Contractor of
materials and equipment delivered at the site and all
required taxes, less applicable trade discounts;

.3 Contractor's costs for unloading and handling at the
site, labor, installation costs, overhead, profit and
other expenses contemplated for stated allowance
amounts shall be included in the Contract Sum and
not in the allowances;

.4 whenever costs are more than or less than allowances,
the Coniract Sum shall be adjusted accordingly by
Change Order. The amount of the Change Order shall
reflect (1) the difference between actual costs and the
allowances under «Clause 3.8.2.2 and (2) changes in
Contractor's costs under Clause 3.8.2.3.

39 SUPERINTENDENT

-3.9.1 The Contractor shall employ a competent
superintendent and necessary assistants who shall be in
altendance at the Project site during performance of the Work.

The superintendent shall represent the Contractor, and
communications given 1o the superintendent shall be as
binding as if given to the Contractor. Imporiant
communications shall be confirmed in writing. Other
communications shall be similarly confirmed on wrilten
request in each case.

3.10 CONTRACTOR'S CONSTRUCTION
SCHEDULE

3.10.1 The Contractor, promptly afier being awarded the
Contract, shall prepare and submit for the Owner's and
Architect’s information and the Construction Manager's
approval a Contractor's Construction Schedule for the Work.
Such schedule shall not exceed time limits current under the
Contract Documents, shall be revised at appropriate intervals as
required by the conditions of the Work and Project, shall be
related to the entire Project construction schedule 1o the extent
required by the Contract Documents, and shall provide for
expeditious and practicable execution of the Work.

3.10.2 The Contractor shall cooperate with the Construction
Manager in scheduling and performing the Contractor's Work
to avoid conflict, delay in or interference with the Work of
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other Contractors or the construction or operations of the
Owner's own forces. *

3.10.3  The Contractor shall prepare and keep current, for the
Construction Manager's and Architect's approval, a schedule of

ubmittals which is coordinated with the Contractor's
Construction Schedule and allows the Construction Manager
and Architect reasonable time 1o review submitals.

3.10.4 The Contractor shall conform to the most recent’

schedules.
3.11  DOCUMENTS AND SAMPLES AT THE SITE

3.11.1  The Contractor shall maintain at the site for the
Owner one record copy of the Drawings, Specifications,
addenda, Change Orders and other Modifications, in good
order and marked currently to record changes and selections
made during construction, and in addiiion approved Shop
Drawings, Product Data, Samples and similar required
submittals. These shall be available to' the Construction
Manager and Architect and shall be delivered 1o the
Construction - Manager for submittal to the Owner upon
completion of the Work. ‘

3.12  SHOP DRAWINGS, PRODUCT DATA AND
SAMPLES

»diagrams, schedules and
rk by the Contractor or
1anufacturer, supplier or
ion:of the Work.

Shop Drawings are drawmg
other data specially prepared for the

cetformance charts, instructions, hures, diagrams and
information furnished: by the zontractor o illustrate

erials or equipment for some portion of the Work.

3.12.3 Samples are physical examples which illustrate
materials, equipment or workmanship and establish standards
by which the Work will be judged.

3.12.4 Shop Drawings, Product Data, Samples and similar
submittals are not Contract Documents. The purpose of their
submittal is to demonstrate for those portions of the Work for
which submittals are required the way the Contractor proposes
to conform to the information given and the design concept
expressed in the Contract Documents. Review by the Architect
is subject to the limitations of Subparagraph 4.6.12.

3.12.5 The Contractor shall review, approve and submit to
the Construction Manager, in accordance with the schedule
and sequence approved by the Construction Manager, Shop
Drawings, Product Data, Samples and similar submittals
required by the Contract Documents. The Contractor shall
zooperate with the Construction Manager in the coordination
>f the Contractor's Shop Drawings, Product Data, Samples and
similar submittals with related documents submitted by other
Contractors. Submittals made by the Contractor which are not

ns, standard schedule_»?s. -

required by the Contract Documents may be returned without
action. N

3.12.6 The Contractor shall perform no portion of the Work
requiring submittal and review of Shop Drawings, Product
Data, Samples or similar submittals until the respective
submittal has been approved by the Construction Manager and
Architect. Such Work shall be in accordance with approved
submittals.

3.12.7 By approving and submiting Shop Drawings, Product
Data, Samples and similar submittals, the Contractor represents
that the Contractor has determined and verified materials, field
measurements and field construction criteria related thereto, or
will do so, and has checked and coordinated the information
contained within such submittals with the requirements of the
Work and of the Contract Documents.

3.12.8 The Contractor shall not be relieved of responsibility
for deviations from requirements of the Contract Documents
by the Construction Manager's and Architect's approval of
Shop Drawings, Product Data, Samples or similar submittals
unless the Contractor has specifically informed the
Construction Manager and Architect in writing of such
deviation at the time of submittal and the Construction
Manager and Architect have given written approval to the
specific deviation. The Contractor shall not be relieved of
responsibility for errors or. .omissions in Shop Drawings,
Product Data, Samples or similar submitials by the
Construction Manager's and Architect's approval thereof.

3.12.9 The Contractor shall direct specific attention, in

.- writing or on resubmitted Shop Drawings, Product Data,
" =Samples or similar subtnitlals, to revisions other than those
requested by the Cons

_ {ruction Manager and Architect on
previous submitials. "

3.12.10 Informational  submittals upon  which the
Construction Manager and Architect are not expecled to take
responsive action may be so identified in the Contract
Documents.

3.12.11 When professional certification of performance
criteria of materials, systems or equipment is required by the
Contract Documents, the Construction Manager and Architect
shall be entitled 1o rely upon the accuracy and completeness of
such calculations and certifications.

3.13  USE OF SITE

3.13.1 The Contractor shall confine operations al the site to
areas permitied by law, ordinances, permits and the Contract
Documents and shall not unreasonably encumber the site with
materials or equipment.

3.13.2 The Contractor shall coordinate the Contractor's
operations with, and secure the approval of, the Construction
Manager before using any portion of the site.

3.4  CUTTING AND PATCHING
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3.14.1 The Contractor shall be respongible for cutting, fitting
or patching required to complete the Work or to make its parls
fit together properly.

:.14.2 The Contractor shall not damage or endanger a
portion of the Work or fully or partially completed
construction of the Owner's own forces or of other Contractors
by cutting, patching, excavating or otherwise altering such
construction. The Contractor shall not cut or otherwise alter
such construction by other Contractors or by the Owner's own
forces except with written consent of the Construction
Manager, Owner and such other Contractors; such consent
shall not be unreasonably withheld. The Contractor shall not
unreasonably withhold from the other Contractors or the
Owner the Contractor's consent 1o cutting or otherwise altering
the Work. '

13.5  CLEANING UP

13.5.1 The Contractor shall keep the premises and
surrounding area free from accumulation of waste materials or
rubbish caused by operations under the Contract. Al
completion of the Work the Contractor shall remove from and
about the Project waste materials, rubbish, the Contractor's
fools, construction equipment, machinery and surplus
materials.

If the Contractor fails to clean up as provided in the
ct Documents, the Construction Manager may do so
Owner's approval and the cost thereof shall be charged

© The Contractor shall provide the Owner, Construction
Mariager and Architect access to the Work in preparation aj
~ " progress wherever located.

3.17 ROYALTIES AND PATENTS

3.17.1 The Contractor shall pay all royalties and license fees.
The Contractor shall defend suits or claims for infringement of
patent rights and shall hold the Owner, Construction Manager
and Architect harmless from loss on account thereof, but shall
not be responsible for such defense or loss when a particular
design, process or product of a particular manufacturer or
manufacturers is required by the Contract Documents.
However, if the Contractor has reason to believe that the
required design, process or product is an infringement of a
patent, the Contractor shall be responsible for such loss unless
such information is promptly furnished to the Architect.

3.8 INDEMNIFICATION

3.18.1 To the fullest extent permitted by law, the Contractor
shall indemnify and hold harmless the Owner, Construction
Manager, Architect, Construction Manager's and Architect's
consultants, and agents and employees of any of them from
and against claims, damages, losses and expenses, including but
not limited to attorneys' fees, arising out of or resulting from

. the failure to give
- Construction Manager, /
- and employees of any of
+ 10 give is the primary cause of the injury or damage.

performance of the Work, provided that such claim, damage,
loss or expense is attributable to bodily injury, sickness, disease
or death, or to injury to or destruction of tangible property
(other than the Work itself) including loss of use resulting
therefrom, but only to the extent caused in whole or in part by
negligent acts or omissions of the Contractor, a Subcontractor,
anyone directly or indirectly employed by them or anyone for
whose acts they may be liable, regardless of whether or not such
claim, damage, loss or expense is caused in parl by a party
indemnified hereunder. Such obligation shall not be construed
to negate, abridge or reduce other rights or obligations of
indemnity which would otherwise exist as to a party or person
described in this Paragraph 3.8. '

3.18.2 In claims against any person or entity indemnified
under this Paragraph 3.8 by an employee of the Contractor, a
Subcontractor, anyone directly or indirectly employed by them
or anyone for whose acts they may be liable, the
indemnification obligation under this Paragraph 3.18 shall not
be limited by a limitation on amount or ype of damages,
compensation or benefits payable by or for the Contractor or 2
Subcontractor under workers' compensation acts, disability
benefit acts or other employee benefit acts.

3.18.3 The obligations of the Contractor under this
Paragraph 318 shall not extend to the liability of the
Construction Manager, Architect, their consultants, and agents
and employees of any of. arising out of (1) the preparation
or approval of maps, drawings, opinions, reports, surveys,
Change Orders, designs or specifications, or (2) the giving ofor
Airections or instructions by the
itect, their consultants, and agents
m provided such giving or failure

ARTICLE 4
ADMINISTRATION OF THE CONTRACT

4.1 ARCHITECT

411 The Architect is the person lawfully licensed to
practice architecture or an entity lawfully practicing
architecture identified as such in the Agreement and is referred
to throughout the Contract Documents as if singular in
number. The term "Architect”" means the Architect or the
Architect's authorized representative.

4.2 CONSTRUCTION MANAGER

4.2.1 The Construction Manager is the person or entity
identified as such in the Agreement and is referred to
throughout the Contract Documents as if singular in number.
The term "Construction Manager" means the Construction
Manager or the Construction Manager's authorized
representative.

4.3 Duties, responsibilities and limitations of authority of
the Construction Manager and Architect as set forth in the
Contract Documents shall not be restricted, modified or
extended without written consent of the Owner, Construction
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Manager, Architect and Contractor,, Consent shall not be
unreasonably withheld.

4.4 In case of termination of employment of the
Construction Manager or Architect, the Owner shall appoint a
construction manager or architect against whom the
Contractor makes no reasonable objection and whose status
under the Contract Documents shall be that of the former
construction manager or architect, respectively.

4.5 Disputes arising under Paragraphs 4.3 and 4.4 shall be
subject to arbitration.

4.6 ADMINISTRATION OF THE CONTRACT

4.6.1  The Construction Manager and Architect will provide
administration of the Contract as described in the Contract
Documents, and will be the Owner's representatives (1) during
construction, (2) until final payment is due and (3) with the
Owner's concurrence, from time to time during the correction
period described in Paragraph 12.2. The Construction Manager
and Architect will advise ‘and consult with the Owner and will
have authority to act on behalf of the Owner only to the extent
provided in the Contract Documents, unless otherwise
modified by written instrument in accordance with other
provisions of the Contract.

will determine in general
in accordance with the
ts, will keep the Owner
, and will endeavor o

4:6.2 The Construction Manage
that“the Work is being petformed:
requirements of the ContractiDocume
informed of the progress ofithe W
guard the Owner againsi defet

- of othér Contractors and of the
er's own forces with the Work of thie Contractor, who shall
perate with them. The Contractor*shall participate with
other Contractors and the Construction Manager and Owner in
reviewing their construction schedules when directed 10 do so.
The Contractor shall make any revisions to the construction
schedule deemed necessary afler a joint review and mutual
agreement. The construction schedules shall constitute the
schedules to be used by the Contractor, other Contractors, the
Construction Manager and the Owner until subsequently
revised.

4.6.4 The Construction Manager will schedule and
coordinate the activities of the Contractors in accordance with
the latest approved Project construction schedule.

4.6.5 The Architect will visit the site at intervals appropriate
to the stage of construction to become generally familiar with
the progress and quality of the completed Work and to
determine in general if the Work is being performed in a
manner indicating that the Work, when completed, will be in
accordance with the Contract Documents. However, the
Architect will not be required to make exhaustive or
continuous on-site inspections to check quality or quantity of
the Work. On the basis of on-site observations as an architect,
the Architect will keep the Owner informed of progress of the

eficiencies in the Work. &

~ payment. The Constru

' Manager will provide for “Contractor's Applications for Payment with similar

Work, and will endeavor to guard the Owner against defects
and deficiencies in the Work.

4.6.6 The Construction Manager, except 1o the exlent
required by Subparagraph 4.6.4, and Architect will not have
control over or charge of and will not be responsible for
construction means, methods, techniques, sequences or
procedures, or for safety precautions and programs in
connection with the Work, since these are solely the
Contractor's responsibility as provided in Paragraph 3.3, and
neither will be responsible for the Contractor's failure to carry
out the Work in accordance with the Contract Documents.
Neither the Construction Manager nor the Architect will have
control over or charge of or be responsible for acts or omissions
of the Contractor, Subcontractors, or their agents or employees,
or of any other persons performing portions of the Work.

4.6.7 Communications Facilitating Contract
Administration.  Except as otherwise provided in the
Contract Documents or when direct communications have
been specially authorized, the Owner and Contractor shall
communicate through the Construction Manager, and shall
contemporaneously provide the same communications to the
Architect. Communications by and with the Architect's
consuliants shall be through the Architect. Communications by
and with Subcontractors and material suppliers shall be
through the Contractor. Communications by and with other
Contractors shall be through the Construction Manager and
shall be contemporaneously provided to the Architect.

4.6.8  The Construction Manager will review and cerlify all
Applications for Paymest:by the Contractor, including final
ion Manager will assemble each of the

pplications from other Contractors into a Project Application
d Project Certificatei!for Payment. After reviewing and
certifying the amounts due the Contractors, the Construction
Manager will submit the Project Application and Project
Certificate for Payment, along with the applicable Contractors'
Applications and Certificates for Payment, to the Architect.

4.6.9 Based on the Architect’s observations and evaluations
of Contractors' Applications for Payment, and the certifications
of the Construction Manager, the Architect will review and
certify the amounts due the Contractors and will issue a Project
Centificate for Payment.

4.6.10 The Architect will have authority to reject Work
which does not conform 1o the Contract Documents, and 1o
require additional inspection or testing, in accordance with
Subparagraphs 13.5.2 and 13.5.3, whether or not such Work is
fabricated, installed or completed, but will take such action
only after notifying the Construction Manager. Subject 1o
review by the Architect, the Construction Manager will have
the authority to reject Work which does not conform to the
Contract Documents. Whenever the Construction Manager
considers it necessary or advisable for implementation of the
intent of the Contract Documents, the Construction Manager
will have authority to require additional inspection or testing of
the Work in accordance with Subparagraphs 13.5.2 and 13.5.3,
whether or not such Work is fabricated, installed or completed.
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The foregoing autherity of the Construction Manager will be
subject to the provisions of Subparagraphs 4.6.18 through 4.6.20
inclusive, with respect to interpretations and decisions of the
Architect. However, neither the Architect's nor the
Construction Manager's authority 1o act under this
Subparagraph 4.6.10 nor a decision made by either of them in
good faith either 1o exercise or not 1o exercise such authority
shall give rise to a duty or responsibility of the Architect or the
Construction Manager 1o the Contractor, Subcontractors,
material and equipment suppliers, their agents or employees, or
other persons performing any of the Work.

4.6.11 The Construction Manager will receive from the
Contractor and review and approve all Shop Drawings, Product
Data and Samples, coordinate them with information received
from other Contractors, and transmit to the Architect those
recommended for approval. The Construction Manager's
actions will be taken with such reasonable promptness as to
cause no delay in the Work of the Contractor or in the activities
of other Contractors, the Owner, or the Architect.

4.6.12 The Architect will review and approve or take other
appropriate action upon the Contractor's submittals such as
Shop Drawings, Product Data and .Samples, but only for the
limited purpose of checking for conformance with information
given and the design concept expressed in the Contract
Documents. The Architect's action will be taken with such
onable promptness as 1o causeno delay in the Work of the
clor or in the activities of ‘the other Contractors, the

for the;purpose of determini ccuracy and completeness
of other details such as dir ;
nliating instructions for installation or performance of

ent or systems, all of which remain the responsibility of
Contractor as required by the Contract Documents. The
Architect's review of the Contractor's submittals shall not
relieve the Contractor of the obligations under Paragraphs 3.3,
3.5 and 3.12. The Architect's review shall not constitute approval
of safety precautions or, unless otherwise specifically stated by
the Architect, of any construction means, methods, techniques,
sequences or procedures. The Architect's approval of a specific
item shall not indicate approval of an assembly of which the

item is a component.

4.6.13 The Construction Manager will prepare Change
-Orders and Construction Change Directives.

4.6.14 Following consultation with the Construction
Manager, the Architect will take appropriate action on Change
Orders or Construction Change Directives in accordance with
Article 7 and will have authority to order minor changes in the
Work as provided in Paragraph 7.4.

4.6.15 The Construction Manager will maintain at the site
for the Owner one record copy of all Contracts, Drawings,
Specifications, addenda, Change Orders and other
Modifications, in good order and marked currently to record all
changes and selections made during construction, and in
addition approved Shop Drawings, Product Data, Samples and

hile allowing sufficient *
judgment to permit |
ittals is not conducted”

ensions and quantities, or fot:

similar required submittals. These will be available to the
Architect and the Contractor, and will be delivered to the
Owner upon completion of the Project.

4.6.16 The Construction Manager will assist the Architect in
conducting inspections to determine the dates of Substantial
Completion and final completion, and will receive and forward
to the Architect written warranties and related documents
required by the Contract and assembled by the Contractor. The
Construction Manager will forward to the Architect a final
Project Application and Project Certificate for Payment upon
compliance with the requirements of the Contract Documents.

4.6.17 If the Owner and Architect agree, the Architect will
provide one or more project representatives 10 assist in carrying
out the Architect's responsibilities al the site. The duties,
responsibilities and limitations of authority of such project
representatives shall be as set forth in an exhibit 10 be
incorporated in the Contract Documents.

4.6.18 The Architect will interpret and decide matters
concerning performance under and requirements of the
Contract Documents on written request of the Construction
Manager, Owner or Contractor. The Architect's response to
such requests will be made with reasonable promptness and
within any time limits agreed upon. If no agreement is made
concerning the time within which interpretations required of
the Architect shall be:furnished in compliance with this
Paragraph 4.6, then delay:shall not be recognized on account of
failure by the Architect {o furnish such interpretations until 15

" days after written requestis made for them.

4.6.19 Interpretations and decisions of the Architect will be
consistent with the intent of and reasonably inferable from the
Contract Documents and will be in writing or in the form of
drawings. When making such interpretations and decisions, the
Architect will endeavor to secure faithful performance by both
Owner and Contractor, will not show partiality to either and
will not be liable for results of interpretations or decisions so
rendered in good faith.

4.6.20 The Architect's decisions on matters relating 1o
aesthetic effect will be final if consistent with the intent
expressed in the Contract Documens.

47 CLAIMS AND DISPUTES

4.7.1  Definition. A Claim is 2 demand or assertion by one
of the parties seeking, as a matter of right, adjustment or
interpretation of Contract terms, payment of money, extension
of time or other relief with respect to the terms of the Contract.
The term "Claim" also includes other disputes and matters in
question between the Owner and Contractor arising out of or
relating to the Contract. Claims must be made by written
notice. The responsibility to substantiate Claims shall rest with

the party making the Claim.

4.7.2  Decision of Architect. Claims, including those
alleging an error or omission by the Construction Manager or
Architect, shall be referred initially to the Architect for action as
provided in Paragraph 4.8. A decision by the Architect, as
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provided in Subparagraph 4.8.4, shall be required as a condition
precedent to arbitration or litigation of a Claim between the
Contractor and Owner as 10 all such matters arising prior to the
date final payment is due, regardless of (1) whether such
matters relate to execution and progress of the Work or (2) the
2xtent to which the Work has been completed. The decision by
the Architect in response to a Claim shall not be a condition
precedent lo arbitration or litigation in the event (1) the
position of Architect is vacant, (2) the Architect has not
received evidence or has failed to render a decision within
agreed time limits, (3) the Architect has failed to take action
required under Subparagraph 4.8.4 within 30 days after the
€laim is made, (4) 45 days have passed after the Claim has been
referred 1o the Architect or (5) the Claim relates 10 a mechanic's
lien.

4.7.3 Time Limits on Claims. Claims by either party
must be made within 21 days afler occurrence of the event
giving rise to such Claim or within 21 days after the claimant
first recognizes the condition giving rise to the Claim,
whichever is later. Claims must be made by written notice. An
additional Claim made afier the initial Claim has been
implemented by Change Order will not be considered unless
submitted in a timely manner.

4.7.4 Continuing Contract Performance. Pending
final resolution of a Claim including arbitration, unless
otherwise agreed in writing.the, Contractor shall proceed
tly with performance ¢'Coniract and the Owner

‘tontinue 1o make pa
Contract Documents.

.1 liens, Claims, secufity interésts or encumbrances
arising out of the Contract and unsettled;

-2 failure of the Work to comply with the requirements
of the Contract Documents; or

.3 terms of special warranties required by the Contract
Documents.

4.7.6  Claims for Concealed or Unknown Conditions.
If conditions are encountered at the site which are (1)
subsurface or otherwise concealed physical conditions which
differ materially from those indicated in the Contract
Documents or (2) unknown physical conditions of an unusual
nature, which difféer materially from those ordinarily found 1o
exist and generally recognized as inherent in construction
activities of the character provided for in the Contract
Documents, then notice by the observing party shall be given to
the other party promptly before conditions are disturbed and in
no event later than 21 days after first observance of the
conditions. The Architect will promptly investigate such
conditions and, if they differ materially and cause an increase
or decrease in the Contractor's cost of, or time required for,
performance of any part of the Work, will recommend an
equitable adjustment in the Contract Sum or Contract Time, or

accordance with the -

r of Claims by the Ownep: ™"

both. If the Architect determines that the conditions at the site
are nol materially different *from those indicated in the
Contract Documents and that no change in the terms of the
Contract is justified, the Architect shall so notify the Owner
and Contractor in writing, stating the reasons. Claims by either
party in opposition to such determination must be made within
21 days after the Architect has given notice of the decision. If
the Owner and Contractor cannot agree on an adjustment in
the Contract Sum or Contract Time, the adjustment shall be
referred to the Architect for initial determination, subject to
further proceedings pursuant to Paragraph 4.8.

477 Claims for Additional Cost. If the Contractor
wishes to make Claim for an increase in the Contract Sum,
written notice as provided herein shall be given before
proceeding to execute the Work. Prior notice is not required for
Claims relating to an emergency endangering life or property
arising under Paragraph 10.3. If the Contractor believes
additional cost is involved for reasons including but not limited
to (1) a wrilten interpretation from the Architect, (2) an order
by the Owner to stop the Work where the Contractor was not
at fault, (3) a written order for a minor change in the Work
issued by the Architect, (4) failure of payment by the Owner,
(5) termination of the Contract by the Owner, (6) Owner's
suspension or (7) other reasonable grounds, Claim shall be filed
in accordance with the procedure established herein.

478 Claims for Additional Time.

4.7.8.1 Ifthe Contractar wishes to make Claim for an increase

. in the Contract Time, wrilten notice as provided herein shall be
. given. The Contractor's (lai
. and of probable effect of:
“«ase of a continuing delay only one Claim is necessary.

shall include an estimate of cost
y on progress of the Work. In the

4.7.8.2 If adverse weather conditions are the basis for a Claim
for additional time, such Claim shall be documented by data
substantiating that weather conditions were abnormal for the
period of time and could not have been reasonably anticipated,
and that weather conditions had an adverse effect on the
scheduled construction.

4.7.9 Injury or Damage to Person or Property. If
either party to the Contract suffers injury or damage to person
or property because of an act or omission of the other party, of
any of the other party's employees or agents, or of others for
whose acts such party is legally liable, written notice of such
injury or damage, whether or not insured, shall be given to the
other party within a reasonable time not exceeding 21 days after
first observance. The notice shall provide sufficient detail to
enable the other party to investigate the matter. If a Claim for
additional cost or time related to this Claim is to be asserled, it
shall be filed as provided in Subparagraphs 4.7.7 or 4.7.8.

4.8 RESOLUTION OF CLAIMS AND DISPUTES

4.8.1  The Architect will review Claims and take one or more
of the following preliminary actions within ten days of receipt
of a Claim: (1) request additional supporting data from the
claimant, (2) submit a schedule 1o the parties indicating when
the Architect expects to take action, (3) reject the Claim in
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whole or in part, stating reasons«for rejection, (4) recommend
approval of the Claim by the other party or (5) suggest a
compromise. The Architect may also, but is not obligated to,
notify the surety, if any, of the nature and amount of the
Claim.

4.8.2 IfaClaim has been resolved, the Architect will prepare
or oblain appropriate documentation.

483 IfaClaim has not been resolved, the party making the
Claim shall, within ten days afler the Architect's preliminary
response, take one or more of the following actions: (1) submit
additional supporting data requested by the Architect, (2)
modify the initial Claim or (3) notify the Architect that the
initial Claim stands.

4.8.4 IfaClaim has not been resolved after consideration of
the foregoing and of further evidence presented by the parties
or requested by the Architect, the Architect will notify the
parties in writing that the Architect's decision will be made
within seven days, which decision shall be final and binding on
the parties but subject to arbitration. Upon expiration of such
time period, the Architect will render to the parties the
Architect's written decision relative to the Claim, including any
change in the Contract Sum or Contract Time or both. If there
is a surety and there appears to be a possibility of a Contractor's
default, the Architect may, but is not obligated to, notify the
..surety and request the surety’s.assistance in resolving the

“Atbitration Rules of the American Arbiitation Association, and

judgment upon the award rendered by the arbitrator or
arbifrators may be entered in any court having jurisdiction
thereof, except controversies or Claims relating to aesthetic
effect and except those waived as provided for in Subparagraph
4.7.5.'Such controversies or Claims upon which the Architect
has given notice and rendered a decision as provided in
Subparagraph 4.8.4 shall be subject to arbitration upon wrilten
demand of either party. Arbitration may be commenced when
45 days have passed after a Claim has been referred to the
Architect as provided in Paragraph 4.7 and no decision has been
rendered.

49.2 Rules and Notices for Arbitration. Claims
between the Owner and Contractor not resolved under
Paragraph 4.8 shall, if subject to arbitration under
Subparagraph 4.9., be decided by arbitration in accordance
with the Construction Industry Arbitration Rules of the
American Arbitration Association currently in effect, unless the
parties mutually agree otherwise. Notice of demand for
arbitration shall be filed in writing with the other party to the
Agréement between the Owner and Contractor and with the
American Arbitration Association, and copies shall be filed with
the Construction Manager and Architect.

493 Contract Performanee During Arbitration.
During arbitration proceedings, the Owner and Contractor
shall comply with Subparagraph 4.7.4.

4.9.4 When Arbitration May Be Demanded. Demand
for arbitration of any Claim may not be made until the earlier
of (1) the date on which the Architect has rendered a final
written decision on the Claim, (2) the tenth day after the
parties have presented evidence to the Architect or have been
given reasonable opportunity 1o do so, if the Architect has not
rendered a final written decision by that date, ot (3) any of the
five events described in Subparagraph 4.7.2.

4.9.4.1 When a wrilten decision of the Architect states that (1)
the decision is final but subject to arbitration and (2) a demand
for arbitration of a Claim covered by such decision must be
made within 30 days after the date on which the party making
the demand receives the final written decision, then failure to
demand arbitration within said 30 days' period shall result in
the Architect's decision becoming final and binding upon the
Owner and Contractor. If the Architect renders a decision afler
arbitration proceedings have been initiated, such decision may
be entered as evidence, but shall not supersede arbitration
proceedings unless the decision is acceptable o all parties
concerned.

4.9.4.2 A demand for arbitration shall be made within the
time limits specified in Subparagraphs 4.91 and 4.9.4 and
Clause 4.9.41 as applicable, and in other cases within a
reasonable time after the Claim has arisen, and in no event shall
it be made after the date when institution of legal or equitable
proceedings based on such Claim would be barred by the

. applicable statute of limitations as determined pursuant to
Paragraph 13.7. ’

4.9.5 Limitation on: Consolidation or Joinder. No
drbitration arising out of or relating to the Contract Documents
shall include, by consolidation or joinder or in any other
manner, the Construction Manager, the Architect, or the
Construction Manager's or Architect’s employees or
consultants, except by writlen consent containing specific
reference to the Agreement and signed by the Construction
Manager, Architect, Owner, Contractor and any other person
or entity sought to be joined. No arbitration shall include, by
consolidation or joinder or in any other manner, parties other
than the Owner, Contractor, other Contractors as described in
Article 6 and other persons substantially involved in a common
question of fact or law whose presence is required if complete
relief is to be accorded in arbitration. No persons or entities
other than the Owner, Contractor or other Contractors as
defined in Subparagraph 3.1.2 shall be included as an original
third party or additional third party to an arbitration whose
interest or responsibility is insubstantial. Consent 1o arbitration
involving an additional person or entity shall not constitute
consent 1o arbitration of a dispute not described therein or with
a person or entily nol named or described therein. The
foregoing agreement to arbitrate and other agreements to
arbitrate with an additional person or entity duly consented to
by parties to the Agreement shall be specifically enforceable
under applicable law in any court having jurisdiction thereof.
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49.6 Claims and Timely, Assertion of Claims. A party
who files a notice of demand for arbitration must assert in the
demand all Claims then known to that parly on which
arbitration is permitied to be demanded. When a party fails to
‘nclude a Claim through oversight, inadvertence or excusable
seglect, or when a Claim has matured or been acquired
subsequently, the arbitrator or arbitrators may permit
amendment.

4.9.7 Judgment on Final Award. The award rendered
by the arbitrator or arbitrators shall be final, and judgment may
be entered upon it in accordance with applicable law in any

court having jurisdiction thereof.

ARTICLE 5
SUBCONTRACTORS

5.1 DEFINITIONS

5.1.1 A Subcontractor is a person or.entity who has a direct

contract with the Contractor to perform a portion of the Work
at the site. The term "Subcontractor” is referred to throughout
the Contract Documents as if singular in number and means a
Subcontractor or an authorized representative of the
Subcontractor. The term "Subcontractor” does not include
other Contractors or subcontractiors of other Contractors.

ontractor to perform a
portion: of the Work at the sjfe. The term "Sub-subcontractor”
i d to throughout the ¢ tEDocuments as if singula
er and means a Subssubcontractor or an authorize
represefitative of the Sub-subc

AWARD OF SUBCONTRAETS AND OTHER
CONTRACTS FOR PORTIONS OF THE
WORK

5.2.1  Unless otherwise stated in the Contract Documents or
the” bidding requirements, the Contractor, as soon as
practicable after award of the Contract, shall furnish in writing
to the Construction Manager for review by the Owner,
Construction Manager and Architect the names of persons or
entities (including those who are to furnish materials or
equipment fabricated to a special design) proposed for each
principal portion of the Work. The Construction Manager will
promptly reply to the Contractor in writing stating whether or
not the Owner, Construction Manager or Architect, after due
investigation, has reasonable objection 1o any such proposed
person or entity. Failure of the Construction Manager to reply
promptly shall constitute notice of no reasonable objection.

5.2.2 The Contractor shall not contract with a proposed
person or entity to whom the Owner, Construction Manager or
Architect has made reasonable and timely objection. The
Contractor shall not be required to contract with anyone to
whom the Contractor has made reasonable objection.

5.2.3  If the Owner, Construction Manager or Architect has
reasonable objection to a person or entity proposed by the

- Owner. Where appropri;
“‘Subcontracior o enter:into similar agreements with Sub-

Contractor, the Contractor shall propose another to whom the
Owner, Construction Manager or Architect has no reasonable
objection. The Contract Sum shall be increased or decreased by
the difference in cost occasioned by such change and an
appropriate Change Order shall be issued. However, no
increase in the Contract Sum shall be allowed for such change
unless the Contractor has acted promptly and responsively in
submitting names as required.

5.2.4 The Contractor shall not change a Subcontractor,
person or entity previously selected if the Owner, Construction
Manager or Architect makes reasonable objection to such
change.

53 SUBCONTRACTUAL RELATIONS

5.3.1 By appropriale agreement, wrilten where legally
required for validity, the Contractor shall require each
Subcontractor, to the extent of the Work to be performed by
the Subcontractor, to be bound to the Contractor by terms of
the Contract Documents, and to assume toward the Contractor
all the obligations and responsibilities which the Contractor, by
these Documents, assumes toward the Owner, Construction
Manager and Architect. Each subcontract agreement shall
preserve and protect the rights of the Owner, Construction
Manager and Architect under the Coniract Documents with
respect to the Work 1o be performed by the Subcontractor so
that subcontracting thereof.will.not prejudice such rights, and
shall allow to the Subcgntractor, unless specifically provided
otherwise in the subcontract agreement, the benefit of all
rights, remedies and redress against the Contractor that the
Contractor, by the Contract Documents, has against the
, the Contractor shall require each

subcontractors. The Contractor shall make available to each
proposed Subcontractor, prior to the execulion of the
subcontract agreement, copies of the Contract Documents to
which the Subcontractor will be bound, and, upon written
request of the Subcontractor, identify to the Subcontractor
terms and conditions of the proposed subcontract agreement
which may be at variance with the Contract Documents.
Subcontractors shall similarly make copies of applicable
portions of such documents available 1o their respective
proposed Sub-subcontractors.

5.4 CONTINGENT ASSIGNMENT OF
SUBCONTRACTS

5.4.1  Lach subcontract agreement for a portion of the Work
is assigned by the Contractor to the Owner provided that:

.1 assignment is effective only after termination of the
Contract by the Owner for cause pursuant to
Paragraph 14.2 and only for those subcontract
agreements which the Owner accepts by notifying the
Subcontractor in writing; and

.2 assignment is subject 1o the prior rights of the surety,
if any, obligated under bond relating 1o the Contract.
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5.4.2 If the Work has been"‘suspendéd for more than 30 fit and proper 1o receivé"’the. Contractor's Work, except as to
days, the Subcontractor's compensation shall be equitably defects not then reasonably discoverable.

adjusted.
6.2.3 Costs caused by delays or by improperly timed
ARTICLE 6 activities or defective construction shall be borne by the party
CONSTRUCTION BY OWNER OR BY responsible therefor.

OTHER CONTRACTORS 6.2.4 The Contractor shall promptly remedy damage

6.1 OWNER'S RIGHT TO PERFORM wrongfully caused by the Contractor to completed construction
) or pariially completed construction or to property of the
CONSTRUCTION WITH OWN FORCES AND Owner or other Contractors as provided in Subparagraph 10.2.5.

TO AWARD OTHER CONTRACTS
6.2.5 Claims and other disputes and matlers in question

6.1.1  The Owner reserves the right to perform construction between the Contractor and other Contractors shall be subject

or operations related to the Project with the Owner's own to the provisions of Paragraph 47 provided the other

forces, which include persons or entities under separate Contractors have reciprocal obligations.

contracts not administered by the Construction Manager. The

Owner further' reserves the right to award other contracts in . 6.2.6  The Owner and other Contractors shall have the same

connection with other portions of the Project or other " responsibilities for cutting and paiching as are described for the

construction or operations on the site under Conditions of the Contractor in Paragraph 3.14.

Contract identical or substantially similar to these including :

those portions related to insurance and waiver of subrogation. 6.3 OWNER'S RIGHT TO CLEAN UP

If the Contractor claims that delay or additional cost is involved

because of such action by the Owner, the Contractor shall make 6.3.1 If a dispute arises among the Contractor, other

such Claim as provided elsewhere in the Contract Documents. Contractors and the Owner as 1o the responsibility under their

. . respeclive contracts for maintaining the premises and

6'.]'2 When t}3e Owner p erfor‘ms construction or operations surrounding area free from waste materials and rubbish as

_with the Owner's own forces. including persons or entities described in Paragraph 3xs5:/the Owner may clean up and

ﬁ‘ : ePatrEte Cc)ontract;nlo ' m,g‘ ered by ébe C,OHSt“f"mOE allocate the cost amongithose responsible as the Construction
anager, the Owner shall provide for coordination of suc Manager, in consultation with the Architect, determines to be

th the Work of theiContractor, who shall cooperate | just.

SARTICLE 7
CHANGES IN THE WORK

71 CHANGES

obligations and 1o have the same rights which apply to the 711
Contractor under the Conditions of the Contract, including, e
without excluding others, those stated in this Article 6 and in
Articles 3,10, 1 and 12.

Changes in the Work may be accomplished after
execution of the Contract, and without invalidating the
Contract, by Change Order, Construction Change Directive or
order for a minor change in the Work, subject to the limitations
stated in this Article 7 and elsewhere in the Contract

6.2 MUTUAL RESPONSIBILITY
Docume_:nls.

6.2.1  The Contractor shall afford the Owner's own forces, 712
Construction Manager and other Contraclors reasonable e
opportunity for introduction and storage of their materials and
equipment and performance of their activities, and shall
connect and coordinate the Coniraclor's construction and
operations with theirs as required by the Contract Documents.

A Change Order shall be based upon agreement
among the Owner, Construction Manager, Architect and
Contractor; a Construction Change Directive requires
agreement by the Owner, Construction Manager and Architect
and may or may not be agreed to by the Contractor; an order
for a minor change in the Work may be issued by the Architect

6.2.2 If part of the Contractor's Work depends for proper alone.

execution or resulls upon construction or operations by the .
Owner's own forces or other Contractors, the Contractor shall, 7']’13: blChange§ n the W}? tk shall be performed unde(;‘
applicable provisions of the Contract Documents, an

prior 1o proceeding with that portion of the Work, promptly Contractor shall proceed promptly, unless otherwise provided

report to the Construction Manager and Architect apparent . . A
discrepancies or defects in such other construction that would in the Change Order, Construction Change Directive or order
for a minor change in the Work.

render it unsuitable for such proper execution and results.
Failure of the Contractor so to. report shall constitute an 71.4
acknowledgment that the Owner's own forces or other e
Contractors' completed or partially completed construction is

If unit prices are stated in the Contract Documents or
subsequently agreed upon, and if quantities originally
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contemplated are so changed in a praposed Change Order or
Construction Change Directive that application of such unit
prices 1o quantities of Work proposed will cause substantial
inequity 1o the Owner or Contractor, the applicable unit prices
~hall be equitably adjusted.

7.2 CHANGE ORDERS

7.2.1 A Change Order is a written instrument prepared by
the Construction Manager and signed by the Owner,
Construction Manager, Architect and Contractor, stating their
agreement upon all of the following:

.1 achange in the Work;

.2 the amount of the adjustment in the Contract Sum, if
any; and

.3 the extent of the adjustment in the Contract Time, if
any.

7.2.2  Methods used in determining adjustments 1o the
Contract Sum may include those listed in Subparagraph 7.3.3.

7.3 CONSTRUCTION CHANGE DIRECTIVES

A Construction Change Directive is a written order

nt, if any, in the Contract Sum or Contract Time, or
both. The Owner may by Construction Change Directive,
without; invalidating the Contract, order changes in the Work
vithin;: the general scope of the Contract consisting of
additions, deletions or other revisions, the Contract Sum and
ract Time being adjusted accordingly. - :

7.3.2
absence of total agreement on the terms of a Change Order.

A Construction Change Directive shall be used in the

7.3.3  If the Construction Change Directive provides for an
adjustment to the Contract Sum, the adjustment shall be based
on one of the following methods:

.1 mutual acceptance of a lump sum properly itemized
and supported by sufficient substantiating data to
permit evaluation; '

.2 unit prices stated in the Contract Documents or
subsequently agreed upon;

.3 cost to be determined in a manner agreed upon by the
parties and a mutually acceptable fixed or percentage
fee; or

4 as provided in Subparagraph 7.3.6.
7.3.4  Upon receipt of a Construction Change Directive, the

Contractor shall promptly proceed with the change in the
Work involved and advise the Construction Manager and

ed by the Construction Manager and signed by the
, Construction Manager and Architect, directing a ..
in the Work and stating a proposed basis for -

Architect of the Contractor's agreement or disagreement with
the method, if any, provided in the Construction Change
Directive for determining the proposed adjustment in the
Contract Sum or Contract Time.

7.3.5 A Construction Change Directive signed by the
Contractor indicates the agreement of the Contractor
therewith, including adjustment in Contract Sum and Contract
Time or the method for determining them. Such agreement

“shall be effective immediately and shall be recorded as a

Change Order.

7.3.6  If the Contractor does not respond promptly or
disagrees with the method for adjustment in the Contract Sum,
the method and the adjustment shall be determined by the
Construction Manager on the basis of reasonable expenditures
and savings of those performing the Work attributable to the
change, including, in case of an increase in the Contract Sum, a
reasonable allowance for overhead and profit. In such case, and
also under Clause 7.3.3.3, the Contracior shall keep and present,
in such form as the Construction Manager may prescribe, an
itemized accounting together with appropriate supporting data.
Unless otherwise provided in the Contract Documents, costs
for the purposes of this Subparagraph 7.3.6 shall be limited to
the following:

.1 costs of labor, including social security, old age and
unemployment.4 ¢e; fringe benefits required by

agreement or custom, and workers compensation
insurance;

-2 costs of materials, supplies and equipment, including
cost of transportation, whether incorporated or
consumed;

.3 rental costs of machinery and equipment, exclusive of
hand tools, whether rented from the Contractor or
others;

-4 costs of premiums for all bonds and insurance, permit
fees, and sales, use or similar taxes related to the
Work; and

.5 additional costs of supervision and field office
personnel directly attributable 1o the change.

7.3.7  Pending final determination of cost to the Owner,
amounts not in dispute may be included in Applications for
Payment. The amount of credit to be allowed by the Contractor
1o the Owner for a deletion or change which results in a net
decrease in the Contract Sum shall be actual net cost as
confirmed by the Construction Manager. When both additions
and credits covering related Work or substitutions are involved
in a change, the allowance for overhead and profit shall be
figured on the basis of net increase, if any, with respect 1o that
change.

7.3.8  If the Owner and Contractor do not agree with the
adjustment in Contract Time or the method for determining it,
the adjustment or the method shall be referred to the
Construction Manager for determination.
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7.3.9  When the Owner and Contractor agree with the
determination made by the Construction Manager concerning
the adjustments in the Contract Sum and Contract Time, or
otherwise reach agreement upon the adjustments, such
greement shall be effective immediately issued through the
Construction Manager and shall be recorded by preparation
and execution of an appropriate Change Order.

7.4 MINOR CHANGES IN THE WORK

741 The Architect will .have authority to order minor
changes in the Work not involving adjustment in the Contract
Sum or extension of the Contract Time and not inconsistent
with the intent of the Contract Documents. Such changes shall
be effected by written order issued through the Construction
Manager and shall be binding on the Owner and Contractor.
The Contractor shall carry out such written orders promptly.

ARTICLE 8
TIME

8.1 DEFINITIONS
8.1.1  Unless otherwise provided, Contract Time is the

period of time, including authorized adjustments, allotted in
~the Contract Documents for Substantial Completion of the

* The date of Substantial Gompletion is the dal
d by the Architect in agcordanceiwith Paragraph 9.8.

8.1.4  The term "day" as used in the Contract Documents
shall mean calendar day unless otherwise specifically defined.

8.2 PROGRESS AND COMPLETION

8.2.1  Time limits stated in the Contract Documents are of
the essence of the Contract. By executing the Agreement the

Contractor confirms that the Coniract Time is a reasonable

period for performing the Work.

8.2.2 The Contractor shall not knowingly, except by
agreement or instruction of the Owner in writing, prematurely
commence operations on the site or elsewhere prior to the
effective date of insurance required by Article u to be furnished
by the Contractor. The date of commencement of the Work
shall not be changed by the effective date of such insurance.
Unless the date of commencement is established by a notice to
proceed given by the Owner, the Contractor shall notify the
Owner in writing not less than five days or other agreed period
before commencing the Work to permit the timely filing of
mortgages, mechanic's liens and other security interests.

8.2.3 The Contractor “shall ptoceed expeditiously with
adequate forces and shall achieve Substantial Completion
within the Contract Time.

8.3 DELAYS AND EXTENSIONS OF TIME

8.3.1  Ifthe Contractor is delayed at any time in progress of
the Work by an act or neglect of the Owner's own forces,
Construction Manager, Archiiect, any of the other Contractors
or an employee of any of them, or by changes ordered in the
Work, or by labor disputes, fire, unusual delay in deliveries,
unavoidable casualties or other causes beyond the Contractor's
control, or by delay authorized by the Owner pending
arbitration, or by other causes which the Architect, based on the
recommendation of the Construction Manager, determines
may justify delay, then the Contract Time shall be extended by
Change Order for such reasonable time as the Architect may
determine.

8.3.2 Claims relating to time shall be made in accordance
with applicable provisions of Paragraph 4.7.

8.3.3 This Paragraph 8.3‘ does not preclude recovery of
damages for delay by either party under other provisions of the
Coniract Documents.

_ ARTICLE 9
PAYMENTS AND-GOMPLETION

91  CONTRACT SUM

9.1.1  The Contract $umi ‘s stated in the Agreement and,

including authorized adjustments, is the total amount payable
by the Owner to the Contractor for performance of the Work
agnder the Contract Documents.

9.2  SCHEDULE OF VALUES

9.2.1 Before the first Application for Payment, the
Contractor shall submit to the Architect, through the
Construction Manager, a schedule of values allocated to various
portions of the Work, prepared in such form and supported by
such data to substantiate its accuracy as the Construction
Manager and Architect may require. This schedule, unless
objected to by the Construction Manager or Architect, shall be

~used as a basis for reviewing the Contractor's Applications for

Payment.
9.3 APPLICATIONS FOR PAYMENT

9.3.1 At least fifteen days before the date established for
each progress payment, the Contractor shall submit to the
Construction Manager an itemized Application for Payment
for Work completed in accordance with the schedule of values.
Such application shall be notarized, if required, and supported
by such data substantiating the Contractor's right to payment
as the Owner, Construction Manager or Architect may require,
such as copies of requisitions from Subcontractors and material
suppliers, and reflecting retainage if provided for elsewhere in
the Contract Documents.
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9.3.1.1 Such applications tnay include requests for payment
on account of changes in the Work which have been properly
authorized by Construction Change Directives but not yet
included in Change Orders.

9.3.1.2 Such applications may not include requests for
payment of amounts the Contractor does not intend 1o pay to a
Subcontractor or material supplier because of a dispute or other
reason.

9.3.2 Unless otherwise provided in the Contract
Documents, payments shall be made on account of materials
and equipment delivered and suitably stored at the site for
subsequent incorporation in the Work. If approved in advance
by the Owner, payment may similarly be made for materials
and equipment suitably stored off the site at a location agreed
upon in writing. Payment for materials and equipment stored
on or off the site shall be conditioned upon compliance by the
Contractor with procedures satisfactory to the Owner to
establish the Owner's title to such materials and equipment or
otherwise protect the Owner's interest, and shall include
applicable insurance, storage and transportation fo the site for
such materials and equipment stored off the site.

9.3.3  The Contractor warrants that title 1o all Work covered
by an Application for Payment will pass to the Owner no 1ater
sthan the time of payment. The.Gontractor further warrants that

Contragtor's knowledge, infermatj
clear of liens, claims, securily*interests or encumbrances i
favor of the Contractor, Subcontracfors, material suppliers,
ther jpersons or entities making a claim by reason of having

ided labor, materials an equipment relating to the Work:

9.4  CERTIFICATES FOR PAYMENT

9.4.1  The Construction Manager will assemble a Project
Application for Payment by combining the Contractor's
applications with similar applications for progress payments
from other Contractors and, after centifying the amounts due
on such applications, forward them to the Architect within
seven days.

9.4.2  Within seven days after the Architect's receipt of the
Project Application for Payment, the Construction Manager
and Architect will either issue to the Owner a Project
Certificate for Payment, with a copy to the Contractor, for such
amount as the Construction Manager and Architect determine
is properly due, or notify the Contractor and Owner in writing
of the Construction Manager's and Architect's reasons for
withholding certification in whole or in part as provided in
Subparagraph 9.5.1. Such notification will be forwarded to the
Contractor by the Construction Manager.

9.4.3  The issuance of a separate Certificate for Payment or a
Project Certificate for Payment will constitute representations
made separately by the Construction Manager and Architect to
the Owner, based on their individual observations at the site

and the data comprising the Application for Payment
submitted by the Contractor, that the Work has progressed to
the point indicated and that, 1o the best of the Construction
Manager's and Architect's knowledge, information and belief,
quality of the Work is in accordance with the Contract
Documents. The foregoing representations are subject 1o an
evaluation of the Work for conformance with the Contract
Documents upon Substantial Completion, to results of
subsequent lests and inspections, 1o minor deviations from the
Contract Documents correctable prior to completion and to
specific qualifications expressed by the Construction Manager
or Architect. The issuance of a separate Certificate for Payment
or a Project Certificate for Payment will further constitute a
representation that the Contractor is entitled to payment in the
amount certified. However, the issuance of a separate
Certificate for Payment or a Project Certificate for Payment will
not be a representation that the Construction Manager or
Architect has (1) made exhaustive or continuous on-site
inspections to check the quality or quantity of the Work, (2)
reviewed the Contractor's construction means, methods,
techniques, sequences or procedures, (3) reviewed copies of
requisitions received from Subcontractors and material
suppliers and other data requested by the Owner to substantiate
the Contractor's right to payment or (4) made examination to
ascertain how or for what purpose the Contractor has used
money previously paid on account of the Contract Sum.

9.5 DECISIONS TO WITHHOLD CERTIFICATION

9.5.1  The Construction Manager or Architect may decide
not to certify payment and may withhold a Certificate for
Payment in whole or in pam, 1o the extent reasonably necessary
to protect the Owner, if in the Construction Manager's or
Architect's opinion the representations to the Owner requited
by Subparagraph 9.4.3 cannot be made. If the Construction
Manager or Architect is unable to cerlify payment in the
amount of the Application, the Construction Manager or
Architect will notify the Contractor and Owner as provided in
Subparagraph 9.4.2. If the Contractor, Construction Manager
and Architect cannol agree on a revised amount, the
Construction Manager and Architect will promptly issue a
Centificate for Payment for the amount for which the
Construction Manager and Architect are able to make such
representations to the Owner. The Construction Manager or
Architect may also decide not to certify payment or, because of
subsequently discovered evidence or subsequent observations,
may. nullify the whole or a part of a Certificate for Payment
previously issued, to such extent as may be necessary in the
Construction Manager's or Architect's opinion to protect the
Owner from loss because of: -

.1 defective Work not remedied;

.2 third parly claims filed or reasonable evidence
indicating probable filing of such claims;

.3 failure of the Contractor to make payments properly
to Subcontractors or for labor, materials or
equipment;
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4 reasonable evidence ‘that the¢ Work cannot be
completed for the unpaid balance of the Contract
Sum;

.5 damage to the Owner or another contractor;

.6 reasonable evidence that the Work will not be
completed within the Contract Time, and that the
unpaid balance would not be adequate to cover actual
or liquidated damages for the anticipated delay; or

.7 persistent failure to carry out the Work in accordance
with the Contract Documents.

9.5.2 When the above reasons for withholding cerlification
are removed, cerlification will be made for amounts previously
withheld.

9.6 PROGRESS PAYMENTS

9.6.1  After the Construction Manager and Architect have
issued a Project Certificate for Payment, the Owner shall make
payment in the manner and within the time provided in the
Contract Documents, and shall so notify the Construction
Manager and Architect.

6.2 The Contractor shall promptly pay each
ontractor, upon receipt §fipay
amount paid to theiCon

lor on account of such

relaine?; from payments to the.Genitractor on account of such
Subcoritractor's portion of the Work. The Contractor shall, by

sriate agreement with ieach Subcontractor, require each
o Sub-subcontractors in

9.6.3  The Construction Manager will, on request, furnish to
a Subcontractor, if practicable, information regarding
percentages of completion or amounts applied for by the
Contractor and action taken thereon by the Owner,
Construction Manager and Architect on account of portions of
the Work done by such Subcontractor.

9.6.4 Neither the Owner,. Construction Manager nor
Architect shall have an obligation to pay or to see to the
payment of money to a Subcontractor except as may otherwise
be required by law.

9.6.5 Payment to material suppliers shall be treated in a
manner similar 1o that provided in Subparagraphs 9.6.2, 9.6.3
and 9.6.4.

9.6.6 A Certificate for Payment, a progress payment, or

partial or entire use or occupancy of the Project by the Owner
shall not constitute acceptance of Work not in accordance with

the Contract Documents.

9.7 FAILURE OF PAYMENT

sent from the Owner, out /.

tractor's portion of the Work, the amount to which said
Subcontractor is entitled, .reflecti ig percentages actually -

9.7.1 If, through n: fault ‘of the Contractor, 1) the
Construction Manager and Architect do not issue a Project
Certificate for Payment within fourleen days after the
Construction Manager's receipt of the Contractor's Application
for Payment or 2) the Owner does not pay the Contractor
within seven days after the date established in the Contract
Documents the amount certified by the Construction Manager
and Architect or awarded by arbitration, then the Contracior
may, upon seven additional days' written notice to the Owner,
Construction Manager and Architect, stop the Work until
payment of the amount owing has been received. The Contract
Time shall be extended appropriately and the Contract Sum
shall be increased by the amount of the Contractor's reasonable
costs of shut-down, delay and start-up, which shall be
accomplished as provided in Article 7.

9.8 SUBSTANTIAL COMPLETION

9.8.1  Substantial Completion is the stage in the progress of
the Work when the Work or designated portion thereof is
sufficiently complete in accordance with the Contract
Documents so the Owner can occupy or utilize the Work for its
intended use.

9.8.2 When the Contractor considers that the Work, or a
portion thereof which the Owner agrees to accept separately, is
substantially complete, the Contractor and Construction
Manager shall jointly prepare and submit to the Architect a
comprehensive list of items to be completed or corrected. The
Contractor shall proceed promptly to compiete and correct
items on the list. Failureito include an item on such list does
not alter the responsibilityof the Contractor to complete all

. Work in accordance with the Contract Documents. Upon
receipt of the list, the Architect, assisted by the Construction
‘Manager, will make an ‘inspection 1o determine whether the

Work or designated portion thereof is substantially complete. If
the Architect's inspection discloses any item, whether or not
included on the list, which is not in accordance with the
requirements of the Contract Documents, the Contractor shall,
before issuance of the Certificate of Substantial Completion,
complete or correct such item upon notification by the
Architect. The Contractor shall then submit a request for
another inspection by the Architect, assisted by the
Construction Manager, to determine Substantial Completion.
When the Work or designated portion thereof is substantially
complete, the Architect will prepare a Certificate of Substantial
Completion which shall establish the date of Substantial
Completion, shall establish responsibilities of the Owner and
Contractor for securily, maintenance, heat, utilities, damage 1o
the Work and insurance, and shall fix the time within which
the Contractor shall finish all items on the list accompanying
the Certificate. Warranties required by the Contract
Documents shall commence on the date of Substantial
Completion of the Work or designated portion thereof unless
otherwise provided in the Cerlificate of Substantial
Completion. The Certificate of Substantial Completion shall be
submitted 1o the Owner and Contractor for their written
acceptance of responsibilities assigned to them in such
Certificate.
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9.8.3 Upon Substantial Completion of the Work or
designated portion thereof and upon application by the
Contractor and certification by the Construction Manager and
Architect, the Owner shall make payment, reflecting
adjustment in retainage, if any, for such Work or portion
-hereof as provided in the Contract Documents.

9.9 PARTIAL OCCUPANCY OR USE

9.9.1  The Owner may occupy or use any completed or
partially completed portion of the Work at any stage when such
portion is designated by separate agreement with the
Contractor, provided such occupancy or use is consented to by
the insurer as required under Subparagraph 1.3u and
authorized by public authorities having jurisdiction over the
Work. Such partial occupancy or use may commence whether
or not the portion is substantially complete, provided the
Owner and Contractor have accepted in writing the
responsibilities assigned 1o each of them for payments,
retainage if any, security, maintenance, heat, utilities, damage
to the Work and insurance, and have agreed in writing
concerning the period for correction of the Work and
commencement of warranties required by the Contract
Documents. When the Contractor considers a portion
substantially complete, the Contractor and Construction
Manager shall jointly prepare and submit a list to the Architect
as provided under Subparagraph 9.8.2. Consent of the
“Gonlraclor 1o partial occupancy or use shall not be
asonably withheld. The
determined by writ

chitect after consultation:

uch partial occupancy or usg,
_ 'wner, Construction Manager, Contractor and Architeet
“shall jointly inspect the areadio be occtipied or portion of the
Work to be used in order to determine and record the
condition of the Work.

9.9.3  Unless otherwise agreed upon, partial occupancy or
use of a portion or portions of the Work shall not constitute
acceptance of Work not complying with the requirements of
the Contract Documents.

9.10  FINAL COMPLETION AND FINAL PAYMENT

9.10.1 Upon completion of the Work, the Contractor shall
forward 10 the Construction Manager a written notice that the
Work is ready for final inspection and acceptance and shall also
forward to the Construction Manager a final Contractor's
Application for Payment. Upon receipt, the Construction
Manager will forward the notice and Application to the
Architect who will promptly make such inspection. When the
Architect, based on the recommendation of the Construction
Manager, finds the Work acceptable under the Contract
Documents and the Contract fully performed, the
Construction Manager and Architect will promptly issue a final
Certificate for Payment stating that to the best of their
knowledge, information and belief, and on the basis of their
observations and inspections, the Work has been completed in

the Owner to indemni
: lien remains unsatisfied, al
. Contractor shall refund to the Owner all money that the Owner

and Centractor or, if no agreement js reached, by decision of

accordance with terms and conditions of the Contract
Documents and that the entire balance found to be due the
Contraclor and noted in said final Certificate is due and
payable. The Construction Manager's and Architect's final
Certificate for Payment will constitute a further representation
that conditions listed in Subparagraph 9.10.2 as precedent to the
Contractor's being entitled 1o final payment have been fulfilled.

9.10.2 Neither final payment nor any remaining retained
percentage shall become due until the Contractor submits to
the Architect through the Construction Manager (1) an
affidavit that payrolls, bills for materials and equipment, and
other indebtedness connected with the Work for which the
Owner or the Owner's property might be responsible or
encumbered (less amounts withheld by Owner) have been paid
or other wise satisfied, (2) a cerlificate evidencing that
insurance required by the Contract Documents to remain in
force afier final payment is currently in effect and will not be
canceled or allowed 10 expire until at least 30 days' prior written
notice has been given to the Owner, (3} a written statement
that the Contractor knows of no substantial reason that the
insurance will not be renewable to cover the period required by
the Contract Documents, (4) consent of surety, if any, to final
payment and (5), if required by the Owner, other data
establishing payment or satisfaction of obligations, such as
receipts, releases and waivers of liens, claims, security interests
or encumbrances arising out of the Contract, to the extent and
in such form as may be .designated by the Owner. If a
Subcontractor refuses tofurnish a release or waiver required by
the Owner, the Contracior may furnish a bond satisfactory 1o
he Owner against such lien. If such
.after payments are made, the

may be compelled to pay:in discharging such lien, including all
costs and reasonable attomeys' fees.

9:10.3 If, after Substanitial Completion of the Work, final
completion thereof is materially delayed through no fault of the
Contractor or by issuance of Change Orders affecting final
completion, and the Construction Manager and Architect so
confirm, the Owner shall, upon application by the Contractor
and certification by the Construction Manager and Architect,
and without terminating the Contract, make payment of the
balance due for that portion of the Work fully completed and
accepted. If the remaining balance for Work not fully
completed or corrected is less than retainage stipulated in the
Contract Documents, and if bonds have been furnished, the
written consent of surety 1o payment of the balance due for
that portion of the Work fully completed and accepted shall be
submitted by the Contractor to the Architect through the
Construction Manager prior to céftification of such payment.
Such payment shall be made under terms and conditions
governing final payment, except that it shall not constitute a
waiver of Claims. The making of final payment shall constitute
a waiver of Claims by the Owner as provided in Subparagraph

4.4.5.

9.10.4 Acceptance of final payment by the Contractor, a
Subcontractor or material supplier shall constitute a waiver of
claims by that payee except those previously made in writing
and identified by that payee as unsettled at the time of final
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Application for Payment. Such whivers shall be in addition 1o
the waiver described in Subparagraph 4.7.5.

ARTICLE 10
PROTECTION OF PERSONS AND PROPERTY

10.1  SAFETY PRECAUTIONS AND PROGRAMS

10.1.1 The Contractor shall be responsible for initiating,
maintaining and supervising all safety precautions and
programs in connection with the performance of the Contract.
The Contractor shall submit the Contractor's safely program to
the Construction Manager for review and coordination with
the safety programs of other Contractors.

10.1.2 In the event the Contractor encounters on the site
‘material reasonably believed to be asbestos or polychlorinated
biphenyl (PCB) which has not been rendered harmless, the
Contractor shall immediately stop Work in the area affected
and report the condition to the Owner, Construction Manager
and Architect in writing. The Work in the affected area shall

not thereafter be resumed except by written agreement of the-

Owner and Contractor if in fact the material is asbestos or
polychlorinated biphenyl (PCB) and has not been rendered
harmless. The Work in the affected area shall be resumed in the
absence of asbestos or polychlorinated biphenyl (PCB), or
when it has been rendered harmless, by wrilten agreement of
accordance with final
thich arbitration has not

10.3:4 To the fullest extentif by law, the Owner shall
indemnify and hold harmless the Contractor, Construction
Manager, Architect, their consultants, and agents and
employees of any of them from and against claims, damages,
losses and expenses, including but not limited to attorneys’
fees, arising out of or resulting from performance of the Work
in the affected area if in fact the material is asbestos or
polychlorinated biphenyl (PCB) and has not been rendered
harmless, provided that such claim, damage, loss or expense is
attributable to bodily injury, sickness, disease or death, or 1o
injury to or destruction of tangible property (other than the
Work itself) including loss of use resulting therefrom, but only
1o the extent caused in whole or in part by negligent acts or
omissions of the Owner, anyone directly or indirectly employed
by the Owner or anyone for whose acts the Owner may be
liable, regardless of whether or not such claim, damage, loss or
expense is caused in part by a party indemnified hereunder.
Such obligation shall not be construed to negate, abridge or
reduce other rights or obligations of indemnity which would
otherwise exist as 10 a parly- or person described in this
Subparagraph 10.1.4.

10.1.5 Ifreasonable precautions will be inadequate to prevent
foreseeable bodily injury or death to persons resulting from a
material or substance encountered on the site by the
Contractor, the Contractor shall, upon recognizing the

condition, immediately st8p Work in the affected area and
report the condition to the Owner, Construction Manager and
Architect in writing. The Owner, Contractor, Construction
Manager and Architect shall then proceed in the same manner
described in Subparagraph 10.1.2.

10.1.6 The Owner shall be responsible for obtaining the
services of a licensed laboratory to verify a presence or absence
of the material or substance reported by the Contractor and, in
the event such material or substance is found to be present, to
verify that it has been rendered harmless. Unless otherwise
required by the Contract Documents, the Owner shall furnish
in writing to the Contractor, Construction Manager and
Architect the names and qualifications of persons or entities
who are to perform tests verifying the presence or absence of
such material or substance or who are to perform the task of
removal or safe containment of such material or substance. The
Contractor, the Construction Manager and the Architect will
prompily reply to the Owner in writing stating whether or not
any of them has reasonable objection 1o the persons or entities
proposed by the Owner. If the Contractor, Construction
Manager or Architect has an objection 1o a person or entity

* proposed by the Owner, the Owner shall propose another 1o

whom the Contractor, the Construction Manager and the
Architect have no reasonable objection.

10.2  SAFETY OF PERSONS AND PROPERTY

10.2.1 The Contractor’shall {ake reasonable precautions for
safety of, and shall provide reasonable protection to prevent
damage, injury or loss to:

.1 employees on the Work and other persons who may
be affected thereby;

.2 the Work and materials and equipment to be
incorporated therein, whether in storage on or off the
site, under care, custody or control of the Contractor
or the Contractor's Subcontractors or Sub-
subcontractors;

.3 other property at the site or adjacent thereto, such as
trees, shrubs, lawns, walks, pavements, roadways,
structures and utilities not designated for removal,
relocation or replacement in the course of
construction; and

.4 construction or operations by the Owner or other
Contractors.

10.2.2 The Contractor shall give notices and comply with
applicable laws, ordinances, rules, regulations and lawful orders
of public authorities bearing on safety of persons or property or
their protection from damage, injury or loss.

10.2.3 The Contractor shall erect and maintain, as required
by existing conditions and performance of the Contract,
reasonable safeguards for safety and protection, including
posting danger signs and other warnings against hazards,
promulgating safety regulations and notifying owners and users
of adjacent sites and utilities.
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10.2.4 When use for storage of explgsives or other hazardous
malerials or equipment or unusual methods are necessary for
execution of the Work, the Contractor shall exercise utmost
care and carry on such activities under supervision of properly
:ualified personnel.

10.2.5 The Contractor shall promptly remedy damage and
loss (other than damage or loss insured under property
insurance required by the Contract Documents) to property
referred to in Clauses 10.2.1.2, 10.2.1.3 and 10.21.4 caused in
whole or in parl by the Contractor, a Subcontractor, a Sub-
subcontractor, or anyone directly or indirectly employed by any
of them, or by anyone for whose acts they may be liable and for
which the Contracior is responsible under Clauses 10.2.1.2,
10.2.1.3 and 10.2.1.4, except damage or loss atiributable to acts or
omissions of the Owner, Construction Manager or Architect or
anyone directly or indirectly employed by any of them, or by
anyone for whose acts any of them may be liable, and not
attributable to the fault or negligence of the Contractor. The
foregoing obligations of the Contractor are in addition to the
Contractor's obligations under Paragraph 3.18.

10.2.6 The Contractor shall designate a responsible member
of the Contractor's organization at the site whose duty shall be
the prevention of accidents. This person shall be the
Contractor's superintendent unless otherwise designated by the
ractor in writing to the Q Construction Manager and

the construction or site to be lbade

In an emergency fffectings safety or persons .
“property, the Contractor Shall act,” at the Contractor's
discretion, to prevent threatened damage, injury or loss.
Additional compensation or extension of time claimed by the
Contractor on account of an emergency shall be determined as
provided in Paragraph 4.7 and Article 7.

ARTICLE 1
INSURANCE AND BONDS

11 CONTRACTOR'S LIABILITY INSURANCE

TLLY  The Contractor shall purchase from and maintain in a
company or companies lawfully authorized to do business in
the jurisdiction in which the Project is located such insurance
as will protect the Contractor from claims set forth below
which may arise oul of or result from the Contractor's
operations under the Contract and for which the Contractor
may be legally liable, whether such operations be by the
Contractor or by a Subcontractor or by anyone directly or
indirectly employed by any of them, or by anyone for whose
acls any of them may be liable:

ot lodd or permit any part of -

as to endanger its safety. - *. written for not less th

.1 claims under workers,compensation, disability benefit
and other similar employee benefit acts which are
applicable to the Work 1o be performed;

.2 claims for damages because of bodily injury,
occupational sickness or disease, or death of the
Contractor's employees;

-3 claims for damages because of bodily injury, sickness
or disease, or death of any person other than the
Contractor's employees;

-4 claims for damages insured by usual personal injury
liability coverage which are sustained (1) by a person
as aresult of an offense directly or indirectly related to
employment of such person by the Contractor, or (2)
by another person;

.5 claims for damages, other than to the Work itself,
because of injury to or destruction of tangible
property, including loss of use resulting therefrom;

6 claims for damages because of bodily injury, death of a
person or property damage arising .out of ownership,
maintenance or use of a motor vehicle; and

.7 claims involving contractual liability insurance
applicable 1o 1the ‘Contraclor's obligations under
Paragraph 3.8. .,

1.1.2 The insurance required by Subparagraph 11.1.1 shall be
nlimits of liability specified in the
Contract Documents or frequired by law, whichever coverage is
reater. Coverages, whéther written on an occurrence or
claims-made basis, shall be maintained without interruption
from date of commencement of the Work until date of final
payment and termination of any coverage required to be
maintained after final payment.

11.1.3  Certificates of insurance acceptable 1o the Owner shall
be submitted to the Construction Manager for transmittal to
the Owner with a copy 1o the Architect prior to
commencement of the Work. These certificates and the
insurance policies required by this Paragraph 11.1 shall contain a
provision that coverages afforded under the policies will not be
canceled or allowed 1o expire until at least 30 days' prior written
notice has been given 1o the Owner. If any of the foregoing
insurance coverages are required lo remain in force after final
payment and are reasonably available, an additional certificate
evidencing continuation of such coverage shall be submitted
with the final Application for Payment as required by
Subparagraph 9.10.2. Information concerning reduction of
coverage shall be furnished by the Contractor with reasonable
promptness in accordance with the Contractor's information
and belief,

1.2 OWNER'S LIABILITY INSURANCE

11.2.1  The Owner shall be responsible for purchasing and
maintaining the Owner's usual liability insurance. Optionally,
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the Owner may purchase and maintain ether insurance for self-
protection against claims which may arise from operations
under the Contract. The Contractor shall not be responsible for
purchasing and maintaining this optional Owner's liability
insurance unless specifically required by the Contract
Jocuments.

11.3 PROPERTY INSURANCE

11.3.1  Unless otherwise provided, the Owner shall purchase
and maintain, in a company or companies lawfully authorized
to do business in the jurisdiction in which the Project is
located, property insurance in the amount of the initial
Contract Sum as well as subsequent modifications thereto for
the entire Work at the site on a replacement cost basis without
voluntary deductibles. Such property insurance shall be
maintained, unless otherwise provided in the Contract
Documents or otherwise agreed in writing by all persons and
entities who are beneficiaries of such insurance, until final
payment has been made as provided in Paragraph 9.10 or until
no person or entity other than the Owner has an insurable
interest in the property required by this Paragraph 1.3 10 be
covered, whichever is earlier. This insurance shall include
interests of the Owner, the Contractor, Subcontractors and
Sub-subcontractors in the Work.

11.3.1.1 Property insurance shall be on an "all-risk" policy
form and shall insure against the perils of fire and extended
e and physical loss or damage including, without
ion of coverage, theft, vandalism, malicious mischief,

falsework, temporary buildings and debris removal

applicable legal requirements, and shall cover reasonable;
' isation for Architect's services and expenses required
of such insured loss. Coverage for other perils shall nat
uired unless otherwise provided in the Contrac

11.3.1.2 If the Owner does not intend to purchase such
property insurance required by the Contract and with all of the
coverages in the amount described above, the Owner shall so
inform the Contractor in writing prior to commencement of
the Work. The Contractor mav then effect insurance which will
protect the interests of the Contractor, Subcontractors and Sub-
subcontractors in the Work, and by appropriate Change Order
the cost thereof shall be charged to the Owner. If the
Contractor is damaged by the failure or neglect of the Owner to
purchase or maintain insurance as described above, without so
notifying the Contractor, then the Owner shall bear all
Teasonable costs properly attributable thereto.

11.3.1.3 If the property insurance requires minimum
deductibles and such deductibles are identified in the Contract
Documents, the Contractor shall pay costs not covered because
of such deductibles. If the Owner or insurer increases the
required minimum deductibles above the amounts so identified
or if the Owner elects to purchase this insurance with voluntary
deductible amounts, the Owner shall be responsible for
payment of the additional costs not covered because of such
increased or voluntary deductibles.

ig demolition occasioned by enforcement of any’

11.3.1.4 Unless  otherwise provided in the Contract
Documents, this property insurance shall cover portions of the
Work stored off the site after written approval of the Owner at
the value established in the approval, and also portions of the
Work in transit.
&

11.3.1.5 The insurance required by this Paragraph 1.3 is not
intended to cover machinery, tools or equipmeni owned or
rented by the Contractor which are utilized in the performance
of the Work but not incorporated into the permanent
improvements. The Contractor shall, at the Contractor's own
expense, provide insurance coverage for owned or rented
machinery, tools or equipment which shall be subject to the
provisions of Subparagraph n.3.7.

11.3.2 Boiler and Machinery Insurance. The Owner
shall purchase and maintain boiler and machinery insurance
required by the Contract Documents or by law, which shall
specifically cover such insured objects during installation and
until final acceptance by the Owner; this insurance shall
include interests of the Owner, Construction Manager,
Contractor, Subcontractors and Sub-subcontractors in the
Work, and the Owner and Contractor shall be named insureds.

11.33 Loss of Use Insurance. The Owner, at the
Owner's option, may purchase and maintain such insurance as
will insure the Owner against loss of use of the Owner's
properly due to fire or other hazards, however caused. The
Owner waives all rights of action against the Contractor for loss
of use of the Owner's property, including consequential losses
due to fire or other hazards however caused.

) :‘ 11.3.4 Ifthe Contractor reauests in writing that insurance for
* ‘yisks other than those described herein or for other special
‘hazards be included in’the property insurance policy, the

@wner shall, if possibley include such insurance, and the cost
thereof shall be charged to the Contractor by appropriate
Change Order. '

11.3.5 If during the Project construction period the Owner
insures properties, real or personal or both, adjoining or
adjacent to the site by property insurance under policies
separate from those insuring the Project, or if after final
payment property insurance is to be provided on the completed
Project through a policy or policies other than those insuring
the Project during the construction period, the Owner shall
waive all rights in accordance with the terms of Subparagraph
1.3.7 for damages caused by fire or other perils covered by this
separate property insurance. All separate policies shall provide
this waiver of subrogation by endorsement or otherwise.

11.3.6 Before an exposure 1o loss may occur, the Owner shall
file with the Contractor a copy of each policy that includes
insurance coverages required by this Paragraph 11.3. Each policy
shall contain all generally applicable conditions, definitions,
exclusions and endorsements related to this Project. Each
policy shall contain a provision that the policy will not be
canceled or allowed to expire until at least 30 days' prior written
notice has been given to the Contractor.
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11.3.7 Waivers of Subrogation, The Owner and
Contractor waive all rights agdinst each other and against the
Construction Manager, Architect, Owner's other Contractors
and own forces described in Article 6, if any, and the
subcontractors, sub-subcontractors, consultants, agents and
‘mployees of any of them, for damages caused by fire or other
perils to the extent covered by property insurance obtained
pursuant to this Paragraph 1.3 or other property insurance
applicable to the Work, except such rights as the Owner and
Contractor may have to the proceeds of such insurance held by
the Owner as fiduciary. The Owner or Contractor, as
appropriate, shall require of the Construction Manager,
Construction Manager's consultants, Architect, Architect's
consultants, Owner's separate contractors described in Article
6, if any, and the subcontractors, sub-subcontractors, agents
and employees of any of them, by appropriate agreements,
writlen where legally required for validity, similar waivers each
in favor of other parties enumerated herein. The policies shall
provide such waivers. of subrogation by endorsement or
otherwise. A waiver of subrogation shall be effective as to a
person or entity even though that person or entity would
otherwise have a duty of indemnification, contractual or

otherwise, did not pay the insurance premium directly or. .

indirectly, and whether or not the person or entity had an
insurable interest in the property damaged.

11.3.8 A loss insured under Owner's property insurance shall
sheradjusted by the Owner as iary and made payable to the
Owner as fiduciary for the ds, as their interests may

clausefand of Subparagraph i.3.10. The Contractor shall pay
Iiate agreements, written:

contractors in similar

11.3.9  Ifrequired in writing by a party in interest, the Owner
as fiduciary shall, upon occurrence of an insured loss, give bond
for proper performance of the Owner's duties. The cost of
required bonds shall be charged against proceeds received as
fiduciary. The Owner shall deposit in a separate account
proceeds so received, which the Owner shall distribute in
accordance with such agreement as the parties in interest may
reach, or in accordance with an arbitration award in which case
the procedure shall be as provided in Paragraph 4.9. If after
such loss no other special agreement is made, replacement of
damaged property shall be covered by appropriate Change
Order. '

11.3.10 The Owner as fiduciary shall have power to adjust and
settle a loss with insurers unless one of the parties in interest
shall object in writing within five days after occurrence of loss
to the Owner's exercise of this power; if such objection be
made, arbitrators shall be chosen as provided in Paragraph 4.9.
The Owner as fiduciary shall, in that case, make settlement
with insurers in accordance with directions of such arbitrators,
If distribution of insurance proceeds by arbitration is required,
the arbitrators will direct such distribution. :

subject to requirements of apy applicable mortgagee -

of insurance proceeds received: 1211 Ifa portion of

all require Subcontractors

11.3.11 Partial occupancy or use in accordance with Paragraph
9.9 shall not commenice until the insurance company or
companies providing property insurance have consented to
such partial occupancy or use by endorsement or otherwise.
The Owner and the Contractor shall take reasonable steps 1o
obtain consent of the insurance company or companies and
shall, without mutual written consent, take no action with
respect to partial occupancy or use that would cause
cancellation, lapse or reduction of insurance.

11.4  PERFORMANCE BOND AND PAYMENT
BOND

11.41  The Owner shall have the right to require the
Contractor to furnish bonds covering faithful performance of
the Contract and payment of obligations arising thereunder as
stipulated in bidding requirements or specifically required in
the Contract Documents on the date of execution of the
Contract.

11.4.2 Upon the request of any person or entity appearing lo
be a potential beneficiary of bonds covering paymeni of
obligations arising under the Contract, the Contractor shall
prompily furnish a copy of the bonds or shall permit a copy to
be made.

ARTICLE 12
UNCOVERING AND*CORRECTION OF WORK

12.1  UNCOVERING OF WORK

¢ ‘Work is covered contrary to the
Construction Manager’s or Architect's request or to
requirements specifically expressed in the Contract
Documents, it mus!, if required in wriling by either, be
uncovered for their observation and be replaced at the
Contractor's expense without change in the Contract Time.

12.1.2 1f a portion of the Work has been covered which the
Construction Manager or Architect has not specifically
requested to observe prior to its being covered, the
Construction Manager or Architect may request 1o see such
Work and it shall be uncovered by the Contractor. If such
Work is in accordance with the Contract Documents, costs of
uncovering and replacement shall, by appropriate Change
Order, be charged to the Owner. If such Work is not in
accordance with the Contract Documents, the Contractor shall
pay such costs unless the condition was caused by the Owner or
one of the other Contractors in which event the Owner shall be
responsible for payment of such costs.

122 CORRECTION OF WORK

12.2.1 The Contractor shall promply correct Work rejected
by the Construction Manager or Architect or failing to conform
to the requirements of the Contract Documents, whether
observed before or after Substantial Completion and whether or
not fabricated, installed or completed. The Contractor shall
bear costs of correcting such rejected Work, including
additional testing and inspections and compensation for the
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Construction Manager's and Afchitect'sservices and expenses
made necessary thereby.

12.2.2 If, within one year after the date of Substantial
Completion of the Work or designated portion thereof, or afler
he date for commencement of warranties established under
Subparagraph 9.9.1, or by terms of an applicable special
warranty required by the Contract Documents, any of the
Work is found to be not in accordance with the requirements
of the Contract Documents, the Contractor shall correct it
promptly after receipt of written notice from the Owner to do
so unless the Owner has previously given the Contractor a
written acceptance of such condition. This period of one year
shall be extended with respect to portions of Work first
performed after Substantial Completion by the period of time
between Substantial Completion and the actual performance of
the Work. This obligation under this Subparagraph 12.2.2 shall
survive acceptance of the Work under the Contract and
termination of the Contract. The Owner shall give such notice
promptly afier discovery of the condition.

12.2.3 The Contractor shall remove from the site portions of
the Work which are not in accordance with the requirements of
the Contract Documents and are neither corrected by the
Contractor nor accepted by the Owner.

12.2.4 Ifthe Contractor fails to correct nonconforming Work
hin a reasonable time, wner may correct it in
accotdance with Paragraph :2.4. e Contractor does not

proceed with correction of such nonconforming Work withina
reasonable time fixed by wiitlen ngtice from the Architect.:

ager, the Owner may:
erials or equipment at the

issued |

Contractor's expense. If the Contrac
uch removal and storage within teniflays after written notice,
wner may upon ten additional’days' written notice sgll
materials and equipment at auctioh or at private sale and
shall account for the proceeds thereof, after deducting costs and
damages that should have been bome by the Contractor,
including compensation for the Construction Manager's and
Architect's services and expenses made necessary thereby. If
such proceeds of sale do not cover costs which the Contractor
should have borne, the Contract Sum shall be reduced by the
deficiency. If payments then or thereafter due the Contractor
are not sufficient to cover such amount, the Contractor shall
pay the difference 1o the Owner. ’

12.2.5 The Contractor shall bear the cost of correcting
destroyed or damaged construction, whether completed or
partially completed, of the Owner or other Contractors caused
by the Contractor's correction or removal of Work which is not
in accordance with the requirements of the Contract
Documents.

12.2.6 Nothing contained in this Paragraph 12.2 shall be
construed to establish a period of limitation with respect to
other obligations which the Contractor might have under the
Contract Documents. Establishment of the time period of one
year as described in Subparagraph 12.2.2 relates only to the
specific obligation of the Contractor to correct the Work, and
has no relationship to the time within which the obligation to

r does not pay costs of -

comply with the Contralt Docurnents may be sought to be
enforced, nor 1o the time within which proceedings may be
commenced 10 establish the Contractor's liability with respect
to the Contractor's obligations other than specifically to correct
the Work.

12.3  ACCEPTANCE OF NONCONFORMING
WORK

12.3.1 If the Owner prefers to accept Work which is not in
accordance with the requirements of the Contract Documents,
the Owner may do so instead of requiring its removal and
correction, in which case the Contract Sum will be reduced as
appropriate and equitable. Such adjustment shall be effected
whether or not final payment has been made.

ARTICLE 13
MISCELLANEOUS PROVISIONS

13.1  GOVERNING LAW

13.1.1  The Contract shall be governed by the law of the place

“where the Project is located. .

13.2  SUCCESSORS AND ASSIGNS

13.2.1 The Owner and Contractor respectively bind

themselves, their parthiets, successors, assigns and legal
representatives to the other party hereto and to partners,
successors, assigns and legal representatives of such other party
in respect to covenants, agreements and obligations contained

in the Contract Documeris. Neither party to the Contract shall

.. .assign the Contract as a:whole without written consent of the
‘other. If either party attempts to make such an assignment

without such consent, that party shall nevertheless remain
legally responsible for all.obligations under the Contract.

13.3  WRITTEN NOTICE

13.3.1 Written notice shall be deemed to have been duly
served if delivered in person to the individual or a member of
the firm or entity or 1o an officer of the corporation for which it
was intended, or if delivered at or sent by registered or certified
mail 1o the last business address known to the party giving
notice.

13.4  RIGHTS AND REMEDIES

13.4.1 Duties and obligations imposed by the Contract
Documents and rights and remedies available thereunder shall
be in addition to and not a limitation of duties, obligations,
rights and remedies otherwise imposed or available by law.

13.4.2 No action or failure to act by the Owner, Construction
Manager, Architect or Contractor shall constitute a waiver of a
right or duty afforded them under the Contract, nor shall such
action or failure to act constitute approval of or acquiescence in
a breach thereunder, except as may be specifically agreed in
writing.

© 1997 THE AMERICAN INSTITUTE OF ARCHITECTS, 1735 NEW YORK AVENUE, N.W,, WASHINGTON, D.C,, 20006-5292. ATA DOCUMENT A201/CMa

GENERAL CONDITIONS OF THE CONTRACT FOR CONSTRUCTION - CONSTRUCTION MANAGER-ADVISER EDITION - 1992 EDITION - AIA® -

WARNING: Unlicensed photocopying violates U.S. copyright laws and will subject the violator to legal prosecution. This document was

electronically produced with permission of the AIA and can be reproduced in accordance with your license without violation until the date of
expiration as noted below. User Document: a20lcma west branch.aia - 8/25/2003. AlA License Number 1507156, which expires on 5/1/2004.

Electronic Format A201/CMa-1992

27



13.5  TESTS AND INSPECTIONS ,

13.5.1 Tests, inspections and approvals of portions of the
Work required by the Contract Documents or by laws,
rdinances, rules, regulations or orders of public authorities
Javing jurisdiction shall be made at an appropriate time.
Unless otherwise provided, the Contractor shall make
arrangements for such tests, inspections and approvals with an
independent testing laboratory or entity acceptable to the
Owner, or with the appropriate public authority, and shall bear
all related costs of ilests, inspections and approvals. The
Contractor shall give the Construction Manager and Architect
timely notice of when and where tests and inspections are to be
made so the Construction Manager and Architect may observe
such procedures. The Owner shall bear costs of tests,
inspections or approvals which do not become requirements
until after bids are received or negotiations concluded.

13.5.2 If the Construction Manager, Architect, Owner or
public authorities having jurisdiction determine that portions
of the Work require additional testing, inspection or approval
not included under Subparagraph 13.51, the Construction
Manager and Architect will, upon writien authorization from
the Owner, instruct the Contractor to make arrangements for
such additional testing, inspection or approval by an entity
acceptable to the Owner, and the Contractor shall give timely
notice to the Construction Manager and Architect of when and
e tests and inspections an . made so the Construction
ager and Architect m
shall bear such

ept as provided in

r'iesting, inspection or approval

oly with requirements established
* Contract Documents, the Confractor shall bear all costs
e necessary by such failure including those of repeated
procedures and compensation for the Construction Manager's
and Architect’s services and expenses.

13.5.4 Required certificates of testing, inspection or approval
shall, unless otherwise required by the Contract Documents, be
secured by the Contractor and promptly delivered to the
Construction Manager for transmittal 1o the Architect.

13.5.5 Ifthe Construction Manager or Architect is 10 observe
tests, inspections or approvals required by the Contract
Documents, the Construction Manager or Architect will do so
promptly and, where practicable, at the normal place of testing.

13.5.6 Tests or inspections conducted pursuani io the
Contract Documents shall be made promptly to avoid
unreasonable delay in the Work.

13.6  INTEREST

13.6.1 Payments due and unpaid under the Contract
Documents shall bear interest from the date payment is due at
such rate as the parties may agree upon in writing or, in the

such procedures. The

nd 135.2 reveal failure of the' -

absence thereof, at the legal rate prevailing from time to time at
the place where the Project is located.

13.7  COMMENCEMENT OF STATUTORY
LIMITATION PERIOD

13.7.1  As between the Owner and Contractor:

.1 Before Substantial Completion. As to acts or
failures to act occurring prior to the relevant date of
Substantial Completion, any applicable statute of
limitations shall commence 1o run and any alleged
cause of action shall be deemed 1o have accrued in any
and all events not later than such date of Substantial
Completion; :

.2 Between  Substantial Completion and Final
Certificate for Payment.  As 1o acts or failures to
act occurring subsequent to the relevant date of
Substantial Completion and prior to issuance of the
final Certificate for Payment, any applicable statute of
limitations shall commence to run and any alleged
cause of action shall be deemed to have accrued in any
and all events not later than the date of issuance of the
final Certificate for Payment; and

.3 After Final Certificate for Payment. Astoacts or
failures 1o act ‘6ectirring after the relevant date of
issuance of the final Certificate for Payment, any
applicable statule of limitations shall commence 1o
run and any alleged cause of action shall be deemed to
have accrued in-any and all events not later than the
date of any act or failure 10 act by the Contractor
pursuant to any warranty provided under Paragraph
3.5, the date of any correction of the Work or failure to
correct the Wotk by the Contractor under Paragraph
12.2, or the date of actual commission of any other act
or failure 1o perform any duty or obligation by the
Contractor or Owner, whichever occurs last.

ARTICLE 14
TERMINATION OR SUSPENSION
OF THE CONTRACT

141 TERMINATION BY THE CONTRACTOR

14.1.1  The Contract may terminate the Contract if the Work
is stopped for a period of 30 days through no act or fault of the
Contractor or a Subcontractor, Sub-subcontractor or their
agents or employees or any other persons performing poriions
of the Work under contract with the Contractor, for any of the
following reasons:

.1 issuance of an order of a court or other public
authority having jurisdiction; :

-2 an act of government, such as a declaration of national
emergency, making material unavailable;
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.3 because the Construction Manager or Architect has
not issued a Certificate for Payment and has not
notified the Contractor of the reason for withholding
certification as provided in Subparagraph 9.4.2, or
because the Owner has nol made payment on a
Certificate for Payment within the time stated in the
Contract Documents;

.4 if repeated suspensions, delays or interruptions by the
Owner as described in Paragraph 14.3 constitute in the
aggregate more than 100 percent of the total number
of days scheduled for completion, or 120 days in any
365-day period, whichever is less; or :

.5 the Owner has failed to furnish to the Contractor
promptly, upon the Contractor's request, reasonable
evidence as required by Subparagraph 2.2.1.

14.1.2 If one of the above reasons exists, the Contractor may,
upon seven additional days' written notice to the Owner,
Construction Manager and Architect, terminate the Contract
and recover from the Owner payment for Work executed and
for proven loss with respect to materials, equipment, tools, and
construction equipment and machinery, including reasonable
overhead, profit and damages.

14.1.3  1f the Work is stopped for a period of 6o days through
igact or fault of the Contraétorsor a Subcontractor or their
agents or employees or any olher persons performing portions
of théWork under contraciiwith thé:Contractor because the

important to the progress of the
upon seven additional days writie
Construction Manager and Archite
cover from the Owner a5 provi

Vork, the Contraclor may;
in notice to the Ownef,
erminate the Contra
in Subparagraph 14.;

142  TERMINATION BY THE OWNER FOR
CAUSE

14.2.1 The Owner may terminate the Contract if the
Contractor:

.1 persistently or repeatedly refuses or fails to supply
enough properly skilled workers or proper materials;

.2 fails to make payment to Subcontractors for materials
or labor in accordance with the respective agreements
between the Contractor and the Subcontractors;

.3 persistently disregards laws, ordinances, or rules,
regulations or orders of a public authority having
jurisdiction; or

A otherwise is guilty of substantial breach of a provision
of the Contract Documents.

14.2.2 When any of the above reasons exist, the Owner, after
consultation with the Construction Manager, and upon
certification by the Architect that sufficient cause exisis 1o
justify such action, may without prejudice to any other rights or
remedies of the Owner and after giving the Contractor and the
Contractor's surety, if any, seven days' written notice, terminate
employment of the Contractor and may, subject 1o any prior
rights of the surety:

.1s take possession of the site and of all materials,
equipment, tools, and construction equipment and
machinery thereon owned by the Contractor;

.2 accept assignment of subcontracts pursuant to
Paragraph 5.4; and

3 finish the Work by whatever reasonable method the
Owner may deem expedient.

14.2.3 When the Owner terminates the Contract for one of
the reasons stated in Subparagraph 14.2., the Contractor shall
not be entitled to receive further payment until the Work is
finished.

14.2.4 If the unpaid balance of the Contract Sum exceeds
costs of finishing the Work, including compensation for the
Construction Manager's and Architect's services and expenses
made necessary thereby, such:excess shall be paid to. the
Contractor. If such costs exceed the unpaid balance, the
Contractor shall pay the difference to the Owner. The amount

" to be paid to the Contractor or Owner, as the case may be,

* shall, upon application, bescertified by the Architect after
consultation with the- Construction Manager, and this
“iobligation for payment shall survive termination of the
“Contract.

143 SUSPENSION BY THE OWNER FOR
CONVENIENCE

14.3.1 The Owner may, without cause, order the Contractor
in writing 1o suspend, delay or interrupt the Work in whole or
in part for such period of time as the Owner may determine.

14.3.2  An adjustment shall be made for increases in the cost
of performance of the Contract, including profit on the
increased cost of performance, caused by suspension, delay or
interruption. No adjustment shall be made o the extent:

1 that performance is, was or would have been so
suspended, delayed or interrupied by another cause
for which the Contractor is responsible; or

.2 that an equitable adjustment is made or denied under
another provision of this Contract.

14.3.3 Adjustments made in the cost of performance may
have a mutually agreed fixed or percentage fee.

© 1993 THE AMERICAN INSTITUTE OF ARCHITECTS, 1735 NEW YORK AVENUE, N.W,, WASHINGTON, D.C., 20006-5292. AIA DOCUMENT A201/CMa
. GENERAL CONDITIONS OF THE CONTRACT FOR CONSTRUCTION - CONSTRUCTION MANAGER-ADVISER EDITION - 1992 EDITION - AIA® -
WARNING: Unlicensed photocopying violates U.S. copyright laws and will subject the violator to legal prosecution. This document was

electronically produced with permission of the AIA and can be repro
expiration as noted below. User Document: a201cma west branch.aia -

duced in accordance with your license without violation until the date of -
8/25/2003. AlA License Number 1507156, which expires on 5/1/2004.

Electronic Format A201/CMa-1992
29



.

SUPPLEMENTARY GENERAL CONDITIONS
(AlA Document 201/CMa 1992 Edition)

The following supplements modify, change, delete from, or add to the "General Conditions of the Contract for
Construction”, AIA Document A201/CMa 1992 Edition. Where any article of the General Conditions is
modified or deleted by these supplements, the unaltered provisions of that article, paragraph, sub-paragraph
or clause shall remain in effect.

1.11

1.1.8
1.1.8.1

1182

1.1.8.3

1.1.8.4

1.1.8.5

1.1.8.6

1.1.8.7
1.1.8.8

REVISE the last sentence to read as follows: “The Contract Documents include the Project
Manuals and Bidding Documents, and consist of the Invitation to Bid, the Instructions to Bidders,
Addenda, the Bid Form, the Non-Collusion Affidavit, Qualifications Questionnaire, the Agreement
with Attachments, Amendments to the Agreement, approved and executed Change Orders, the
Payment and Performance Bonds, Certificates of Insurance, the Supplementary Conditions, the
General Conditions, and the Drawings and Specifications, and any other documents enumerated
in the Owner-Contractor Agreement.” ’

ADD: MISCELLANEOUS DEFINITIONS

ADD "The term 'Product’ as used throughout the Contract Documents include materials, systems
and equipment.” ‘

ADD "The term "indicated’ refers to graphic representations, notes or schedules on the Drawings,
or other paragraphs or schedules in Specifications and similar requirements in Contract
Documents. Where terms such as 'shown’, 'noted’, 'scheduled' and 'specified’ are used, it is to
help locate the reference; no limitation on location is intended except as specifically noted."

ADD "The terms such as 'directed’, 'requested’, ‘authorized', 'selected’, ‘approved’, ‘required’ and
‘permitted’ mean ‘directed by the Architect/Construction Manager, 'requested by the
Architect/Construction Manager' and similar phrases. However, no implied meaning shall be
interpreted to extend the Architect's responsibility into the Contractor's area of construction
supervision." ‘

ADD "The terms such as 'directed’, ‘requested’, ‘authorized', 'selected'; ‘approved', 'required’ and
‘permitted’ mean ‘directed by the Architect/Construction Manager', ‘requested by the
Architect/Construction Manager' and similar phrases. However, no implied meaning shall be
interpreted to extend the Architect's responsibility into the Contractor's area of construction
supervision. The Contractor at all times retains the responsibility for determining the means and
methods of construction that he employs when performing the Work, as set forth in paragraph
3.3.1 of the General Conditions."

ADD "The term 'furnish' is used to mean 'supply and deliver to the Project site, ready for
unloading, unpacking, assembly, installation and similar operations™.”

ADD "The term 'iAstail"is used to describe operations at the Project site including the actual
unloading, unpacking, assembly, erection, placing, anchoring, applying, working to dimensions,
finishing, curing, protecting, cleaning and similar operations'."

ADD "The term 'providé' means to furnish and instali complete and ready for the intended use'."

ADD "The term 'an installer' is an entity engaged by the Contractor, either as an employee,
subcontractor or sub-subcontractor, for performance of a particular construction activity, including
installation, erection, application and similar operations. Installers are required to be experienced
in the operations they are engaged to perform.

The term 'experienced’ when used with the term ‘instalier means having a minimum of five
previous projects similar in size and scope to this Project and familiar with the precautions
required, and has complied with requirements of the authority having jurisdiction."
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1.1.8.9 ADD "The term Prime Contractor and Contractor have the same Definition as per Article 3.1 and
are used interchangeably in the documents.

1.2.3 ADD “In the event of conflicts or discrepancies among the Contract Documents, interpretations
will be based on the following priorities with the highest being #1 descending to #13:

1. Approved and executed Change Orders
2. Amendments to the Agreement
3. Owner-Contractor Agreement with Attachments
4. Supplementary Conditions
5. General Conditions
6. Addenda
7. Instructions to Bidders
8. Bid Form
9. Payment and Performance Bonds, Certificates of Insurance, and other submissions
required to be submitted with the Executed Agreement
10. Non-Collusion Affidavit, Qualifications Questionnaire, and other submissions
required to be submitted with the Bid
11.  Any other documents enumerated in the Agreement
12.  Invitation to Bid
13. Drawings and Specifications
In the case of an inconsistency between Drawings and Project Manual or within either document
not clarified by addendum, the better quality or greater quantity of Work shall be provided.

1.2.6 ADD "In case of discrepancy between the Drawings and Project Manual such conflict shall be
promptly referred to the Construction Manager for review with, and direction from, the Architect
for interpretation and final decision.”

1.2.7 ADD "Where the Work is shown in complete detail on only half or portion of a Drawings or there
is an indication of continuation, the remainder being shown in outline, the work drawn out in detail
shall be understood to apply to other like portions of the structure. On all Work of a remodeling
nature or installation within the present buildings, it will be the responsibility of the Contractor, by
personal inspection, to satisfy himself as to the correctness of any information given which may -
affect the quantity, size, and quality of materials required for a satisfactorily completed Contract,
whether or not such information is indicated on the Drawings or within the Project Manual. -

1.3.1 ADD to the paragraph the following * pursuant to Section 5 of the contract between he Architect
and the District, the drawings belong to the District”.

2.1.2 DELETE in its entirety.

221 DELETE in its entirety.

222 DELETE in its entirety.

225 DELETE "The Contractor will . . . of the Work,"” and insert the following:

"All Prime Contractors to be furnished the following number of sets of drawings and specifications:
No. No.
Drawings  Specs
Contract No. 1: General Trades 5 5
Contract No. 2: Masonry 3 3
Contract No. 3: Structural and Misc. Steel 3 3
Contract No. 4: Roofing ' 2 2
Contract No. 5 Carpet & Resilient Flooring 2 2
Contract No. 6: Wood Flooring 2 2
SUPPLEMENTARY GENERAL CONDITIONS ) 2 |
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241

3.31

3.6

3.8
3.9.1

3.8.2

3.10.1

> X

Contract No. 7: Auditorium Seating
Contract No. 8: Telescoping Bleachers
Contract No. 9: Plumbing

Contract No. 10: HVAC

Contract No. 11: Fire Protection
Contract No. 12: Electrical

Contract No. 13: Technology

N[tk |ivdi
INNQM@N,N

In lines 3, 6, and 8, change seven day to read a three day. ADD the following as the last
sentence of 2.4.1: "Nothing in this paragraph shall obligate the Owner to carry out the Work for
the benefit of any Contractor." Add in line 16 after “...and Architect” the words * and Attorney’s
fees™.

REVISE the last sentence to read as follows: *. . . . subject to the overall coordination of the
Construction Manager as provided in Subparagraphs 4.6.3 and 4.6.4, and in Subparagraph
497"

ADD the following 3.6 TAXES.
362 Select materials may qualify for tax exempt status under the statutes governing the

imposition of Sales and Use Tax in the Commonwealth, including but not limited to Act 45 of
1998, effective July 1, 1998. It shall solely be the Contractor's responsibility to determine the
extent to which tax exemptions created by Act 45 for the benefit of tax exempt entities such
as the Owner and created by Act 45 in connection with the purchase of building machinery
and equipment apply to the Contractor's Work.

3.6.3  The Contractor shall consider fully the provisions of the statutes governing the imposition of

Sales and Use Tax in the Commonwealth, shall pay all such taxes as may be due directly to
the appropriate governmental authorities and shall be entitled to no adjustment in the
Contract Price on account of any error or omission on the part of the Contractor in estimating
the amount of Sales and Use Tax that may be due.

DELETE 3.8, ALLOWANCES, in its entirety.

ADD the following: "At the request of the Construction Manager, the Contractor's superintendent
shall attend Project meetings, including those project meetings which are prior to the start of the
Contractor's Work or subsequent to the completion of the Contractor's Work "

ADD "The Owner and Construction Manager have the right, but not the obligation, to reject or
require replacement of the Contractor's project manager, superintendent, foreman, or employees
anytime during the course of the Project should Owner or Construction Manager reasonably
believe they are incompetent, negligent, incompatible with other Contractors, Owner,
Construction Manager or Architect, not working in harmony with others on the site, or are

otherwise unsatisfactory."

DELETE in its entirety and ADD the following:

3.10.1The Contractor, within fifteen (15) days after being awarded the Contract, shall prepare
and submit for the Construction Manager's information an estimated progress schedule for
the Work. The progress schedule shall be related to the entire Project to the extent
required by the Contract Documents and shall provide for expeditious and practical
execution of the Work. This schedule shall indicate the dates for the starting and
completion of the various stages of construction, shall be revised as required by the
conditions of the Work, and shall be subject to the Construction Manager's approval and
shall meet or improve the completion milestones set for the project.
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3.10.2

3.10.4

. ] R

At the end of subparagraph 3.10.2, ADD the following language:

Prime Contractors are required to cooperate and consult with each other during the

construction of this project. Each Prime Contractor shall schedule and execute his work so as to
cause the least delay to other Contractors. Each Prime Contractor is financially responsible to
the Owner, Architect and Construction Manager for claims filed by another Prime Contractor on
the Project for delay or other failure of the Prime Contactor. Each Prime Contractor shall
indemnify, defend and hold harmless the Owner, Architect and Construction Manager for any
claims, losses or delays of any kind whatsoever by or to other Prime Contractors arising from
delays or other failures of such Prime Contractor to follow its progress schedule.

DELETE in its entirety and replace with the following:
3.10.4.1. General Scheduling Obliqatiqns.

1. The Work under the Contract Documents shall be planned, scheduled, executed,
reported and accomplished using the “Critical Path Method", in calendar days (excluding
Saturdays, Sundays and legal holidays). The provisions of the General Requirements and the
directions of the Construction Manager are to be followed by Contractor in scheduling his
construction activities. Nothing herein relieves the obligations of the Contractor and other
Prime Contractors to schedule their own construction activities and to select their own means
and methods of construction. The Construction Manager shall resolve all coordination and
scheduling issues between and among the Contractors. '

2, The primary objectives of the requirements of this Subparagraph are: (1) to insure
adequate planning and execution of the Work by Contractor by having a schedule of
construction activities for all the Prime Contractors and their Subcontractors in interim form
covering the first 75 days of construction within thirty (30) days of the Notice to Proceed and
in final form within seventy-five (75) days of the Notice to Proceed; (2) to assist Construction
Manager in evaluating progress of the Work; (3) to provide for optimum coordination by
Contractor of his trades and Subcontractors, and of his Work with the work or services
provided by other Prime Contractors; (4) to permit the timely prediction or detection of events
or occurrences which may affect the timely prosecution of the Work; and (5) to provide a
mechanism or tool for use by Construction Manager and Contractor in monitoring any actions
of Contractor which may be required to comply with the requirements of the Contract
Documents relating to the completion of the various portions of the Work by the Completion
Dates specified in the Contract Documents.

3. Contractor is responsible for determining the sequence and logic of activities, the

time estimates of the detailed construction activities and the means, methods, techniques

and procedures to be employed with regard to his portion of the Work. The Construction

Schedule shall represent Contractor's best judgment of how he shall prosecute the Work in

compliance with the requirements of the Contract Documents. Contractor shall ensure that

the Construction Schedule is current and accurate and is properly and timely monitored,’
updated and revised as Project conditions and the Contract Documents may require, and as

may be directed by Construction Manager.

4. Contractor shall consult with his major Subcontractors relating to the preparation of
his construction plan and Construction Schedule. Major Subcontractors shall receive copies
of those portions of Contractor's Construction Schedule which relate to their Work and shall
be continually advised of any updates or revisions to the Construction Schedule as the Work
progresses. When Contractor submits his Construction Schedule to the Construction
Manager or makes any proposed updates or revisions to such Schedule, it shall be
concluded by Owner and Construction Manager that Contractor has consulted with and has
the concurrence of his major Subcontractors. Contractor shall be solely responsible for
ensuring that all Subcontractors comply with the requirements of the Construction Schedule
for their portions of the Work.
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5. Contractor shall provide the basic data as required by Construction Manager relating
to activities, durations and sequences as part of Contractor's draft of the Construction
Schedule. This data shall reflect Contractor's actual construction plan for the Project, and
shall fully comply with all requirements of the Contract Documents.

6. Contractor shall submit his data in a form or format acceptable to the Construction
Manager.
7. To carry out the intent of this Subparagraph, Contractor agrees that the

preconstruction meeting, the provision of review and comment by the Construction Manager,
and the reasonable exercise of any rights by Construction Manager or Owner, shall not be
grounds for any claim against Owner, Construction Manager or other representative of the
Owner by Contractor or any of his Subcontractors or Sub-Subcontractors, alleging
interference, lack of cooperation, delay, disruption, harassment, negligence or hindrance by
Owner or Construction Manager, and Contractor covenants not to sue therefor.

8. It is understood and agreed that the Construction Schedule is to represent
Contractor's best plan and estimate for the Work; however, Contractor acknowledges that the
Construction Schedule may have to be revised from time-to-time as the Project proceeds.
Contractor further acknowledges and agrees that Owner and Construction Manager do not
guarantee that. (1) Contractor can start work activities on the "early start” or "late start” dates
or complete work activities on the "early finish" or "late finish" dates shown in the schedule, or
as same may be updated or revised: (2) Contractor can proceed at all times in the sequence
established by the Construction Schedule, or that Contractor can rely upon the utilization of
only the resources and manpower he initially plans for the performance of the Work; (3)
Contractor's Construction Schedule shall not have to be modified in order to obtain the
agreement of any Prime Contractors to the schedule; or (4) Contractor's Construction
Schedule shall not have to be modified or changed by direction of Construction Manager. Any
changes, modifications or adjustments made by Contractor to the Construction Schedule
shall be in full compliance with all requirements of the Contract Documents.

9. Contractor acknowledges and agrees that his Construction Schedule must be flexible
in order to accommodate and aliow for his coordination with the construction activities of the
other Prime Contractors.

10. The review by Owner or Construction Manager of the Construction Schedule or any
other schedule or plan of construction of Contractor, does not constitute an agreement by
Owner or Construction Manager of any start or finish date in the schedule or specific
durations or sequences for activities of the Contractor; further, nothing herein shall be
construed as modifying or changing, or excusing the performance of Contractor of required
portions of the Work by the Completion Dates as set forth in the Contract Documents.

11. The Completion and Milestone Dates set forth in the Contract Documents represent
Contract requirements and are of the essence to the Contract Documents and to the
coordination of the Work by Contractor. Completion Dates represent the latest allowable
completion time for those phases or portions of the Work to which each Completion Date
relates.

12 Review and comment by the Construction Manager of Contractor's Construction
Schedule, or any revisions or updates thereto, shall not relieve Contractor of the responsibility
for accomplishing each portion or phase of the Work within each and every applicable
Completion Date. Omissions and errors in the approved or accepted Construction Schedule,
or any revisions or updates shall not excuse performance which is not in compliance with the
Contract Documents. Review by the Construction Manager does not make Owner,
Construction Manager or Architect liable to Contractor for time or cost overruns flowing from
such omissions or errors.
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13. Should Contractor intend or plan to complete the Work, or any portion thereof, earlier
than any applicable Completion Date or the Contract Time, Contractor shall give timely and
reasonable Notice of this fact to the Construction Manager. Construction Manager shall have
the discretion to agree to or reject such early completion plan by Contractor. The
Construction Manager shall have no duty or obligation to agree to, or to cooperate with
Contractor regarding any early completion plan or proposal by Contractor and shall not be
liable for any damages of Contractor because of the rejection by Construction Manager of
said plan.

14. Unless otherwise specifically provided in the Contract Documents, Contractor
acknowledges that Owner, Construction Manager and Architect have contemplated in their
planning and in their budgeting for professional services, that the Work shall be performed on
a 5-day work week basis, utilizing a single 8-hour shift per day. Owner and Construction
Manager shall have the sole discretion of approving or rejecting a variance in the work week,
number of shifts, or shift length. Unless otherwise agreed by Owner or Construction
Manager, Contractor shall bear the cost of, and pay Owner, for additional staff and
supervisory personnel and inspectors of any public authority having jurisdiction of the Work,
necessary to support any variance in the contemplated work week, number of shifts or shift

length.
3.104.2 Interim Construction Schedule. _
1. As set forth-in Subparagraph 3.10.4.1, within thirty (30) days following the award,

Contractor, in consuitation with the Construction Manager, shall complete a draft of his
Construction Schedule.

2. The Construction Manager shall provide each Contractor with a draft of time-scaled
graphic network of activities and computer listing of all activities needed for inclusion in an
Interim Construction Schedule. The graphic representation and computer printouts shall be
carefully reviewed by Contractor. Any revisions, additions and/or deletions to these
documents that are reasonably desired by Contractor shall be brought to the attention of the
Construction Manager. The Construction Manager shall, if consistent with the requirements
of the Contract Documents, incorporate Contractor's proposed revisions and shall thereafter
deliver the completed Construction Schedule and other reports to Contractor and the other

Prime Contractors.

3. Construction Manager shall have the right to require Contractor to modify any
Contractor data or any portion of Contractor's Construction Schedule, or other schedules
provided by Contractor in compliance of the Contract Documents, with Contractor bearing the
expense thereof, and which Construction Manager reasonably determines to be: (1)
impracticable; (2) based upon erroneous calculations or estimates; (3) unreasonable; (4) not
in compliance with the requirements of the Contract Documents; (5) required in order to
ensure proper coordination by Contractor of the Work of others and with the Work or services
being provided by others; (6) necessary to avoid undue interference with the construction
activities of other Prime Contractors or those of any utility owners or adjoining property
owners; (7) necessary to ensure completion of the Work by the Completion Dates set forthin
the Contract Documents; and (8) not in accordance with Contractor's actual operations. The
right of Construction Manager to establish the final Construction Schedule and to render final
construction decisions on the content of the Construction Schedule is subject to the right of
the Contractor to proceed in accordance with the provisions of the Contract Documents
establishing the right of arbitration against another Prime Contractor.

3.10.4.3. " Final Construction Schedule.

1. After the completion of the Interim Construction Schedule, Contractor, in consultation
with the Construction Manager, shall complete a draft of his Final Construction Schedule.
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2, The Construction Manager shall provide Contractor, with a draft of time-scaled
graphic network of activities and computer listing of all activities included in the Final
Construction Schedule. The graphic representation and computer printouts shall be carefully
reviewed by Contractor. Any revisions, additions and/or deletions to these documents that
are reasonably desired by Contractor shall be brought to the attention of the Construction
Manager. The Construction Manager shall, if consistent with the requirements of the Contract
Documents, incorporate Contractor's proposed revisions and shall thereafter deliver the
completed Construction Schedule and other reports to Contractor and the other Prime
Contractors and the Construction Manager for his review and comment.

3. Construction Manager shall have the right to require Contractor to modify any
Contractor data or any portion of Contractor's Final Construction Schedule, or other
schedules provided by Contractor in compliance of the Contract Documents, with Contractor
bearing the expense thereof, and which Construction Manager reasonably determines to be:
(1) impracticable; (2) based upon erroneous calculations or estimates, (3) unreasonable; (4)
not in compliance with the Contract Documents: (5) required in order to ensure proper
coordination by Contractor of the Work of others and with the Work or services being
provided by others; (6) necessary to avoid undue interference with the construction activities
of other Prime Contractors or those of any utility owners or adjoining property owners: (7)
necessary to ensure completion of the Work by the Completion Dates set forth in the
Contract Documents; and (8) not in accordance with Contractor's actual operations. The right
of Construction Manager to establish the final Construction Schedule and to render final
construction decisions on the content of the Construction Schedule is subject to the
provisions of the Contract Documents establishing the right of arbitration against another
Prime Contractor.

3.10._4.4. Construction Schedule Content.

1. The Final Construction Schedule shall consist of a time-scaled, detailed network
graphic representation of all activities which are part of Contractor’s construction plan and an
accompanying computerized mathematical analysis of these activities. The graphic network
shall include, but not be limited to, the following information: (1) Project name:; (2) completed

" Work ready for use by next Contractor, Owner, etc.; (3) Responsibility coding of activities
relating to different areas of responsibility, such as subcontracted Work which is distinctly
separate from that being done by Contractor directly; (4) Trade cod ing of different categories
of Work as distinguished by craft or crew requirements; (5) different categories of Work as
distinguished by equipment requirements; (6) different categories of Work as distinguished
by materials; (7) distinct and identifiable subdivisions of Work such as structural slabs,
beams, columns; (8) Area coding of location of Work within the Project that necessitates
different times or crews to perform; (9) outage schedules for existing utility services that shall
be interrupted during the performance of the Work; (10) acquisition and installation of
equipment and materials supplied and/or installed by Owner or Prime Contractors; (11)
material to be stored on Site; and (12) dates for completion of Work.

2. For all major equipment and materials to be fabricated or supplied for the Project,
the Construction Schedule shall show a sequence of activities including: (1) preparation of
Shop Drawings, Sample and all required submissions; (2) a reasonable time for review of
Shop Drawings, Samples, and submissions or such time as specified in the Contract
Documents; (3) shop fabrication, delivery, and storage; (4) erection or installation; and (5)
testing of equipment and materials.

3. The Construction Schedule shall include late dates for the completion of Work that
are no later than the required Completion Dates. The time-scaled graphic network shall be
drawn based upon the early start dates of activities shown on the graphic.

4. All activity durations shall be given in calendar days. No activity shall have duration of
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more than twenty (20) days.
3.10.4.5. Contractor Approval and Certification.

Approval by Contractor of the drafting and computerization of the Construction
Schedule, and of schedule revisions, shall be evidence of the Contractor's agreement that
the proposed schedule or schedule revision to the Construction Schedule is a true and
accurate representation of his plan to complete the Work, including all Change Orders that
are in Contractor's possession as of the foregoing date, that the schedule or schedule
revision fully complies with the requirements of the Contract Documents, that he shall
prosecute the Work in accordance with this schedule revision, subject to any change therein
which is implemented in accordance with the Contract Documents and that he has met and
coordinated with and obtained the approval of said schedule revision by all other parties that
are affected thereby.

3.10.4.8. Updating of Construction Schedule/Progress Reports.

1. On or about the dates established by the Construction Manager, Contractor shall
arrange for his Superintendent to meet at the Site with the Construction Manager and
Construction Manager to review Contractor's report of actual progress. Said report shail set
forth up-to-date and accurate progress data, shall be based upon Contractor's best judgment
and shall be prepared by Contractor in consultation with all Subcontractors.

2. The progress report of Contractor shall show the activities, or portions of activities,
completed during the reporting period, the actual start and finish dates for these activities,
remaining durations and/or estimated dates for completion of Work for activities currently in
progress.

3. The Construction Manager shall produce a computerized update work sheet for
Contractor to complete as a part of this process.

4. Contractor shall submit a written report with the updated progress analysis which
shall include, but not be limited to, a description of problem areas, current and anticipated
delaying factors and their impact, explanations of corrective actions taken or planned, any
newly planned activities or changes in sequence, and proposed logic for a recovery schedule,
if required, as further described herein. The report shall also include: (1) 2 narrative
describing actual Work accomplished during the reporting period; (2) a list of major
construction equipment used on the Project during the reporting period and any construction
equipment idle during the reporting period; (3) the total number of personnel by craft actually
engaged in the Work during the reporting period, with such total stated separately as to
office, supervisory, and field personnel; (4) a manpower and equipment forecast for the
succeeding thirty (30) days, stating such total as to office, supervisory and field personnel; (5)
a list of Contractor-supplied materials and equipment, indicating current availability and
anticipated job Site delivery dates; and (6) changes or additions to Contractor's supervisory
personnel, if any, since the preceding progress report.

5. Application for Payment: Except as provided in Subparagraph 3.10.4.7., Contractor
understands and agrees that the submission and approval of progress updates and the
receipt of progress reports are an integral part and basic element of the Applications for
Payment; and that Contractor shall not be entitled to any progress payment under the
Contract Documents until Contractor has fully complied with the requirements of this
Subparagraph.

8. Contractor shall be solely responsible for expediting the delivery of all materials and
equipment to be furnished by or to him so that the progress of construction shall be
maintained according to the currently approved Construction Schedule for the Work.
Contractor shall notify Construction Manager in writing, and in a timely and reasonable
manner, whenever Contractor determines or anticipates that the delivery date of any material
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ok equipment to be furnished by Contractor shall be later than the delivery date indicated by
the Construction Schedule, or required consistent with the completion requirements of the
Contract Documents, subject to schedule updates as herein provided.

7. Contractor shall ensure that off the Site activities do not control the critical path of the
Construction Schedule and instead, that the critical path relates to activities on the Site.
3.104.7. Initial Progress Payment. The completed Construction Schedule, inciuding the

schedule of values, shall be required for each Application for Payment. However, one initial
provisional progress payment may be payable in the sole discretion of Construction Manager if he
determines Contractor is complying with this Subparagraph during the development of the
Construction Schedule and schedule of values as required herein. However, no more than one
Application for Payment shall be approved until all of the requirements of this Subparagraph have
been met.

3.10.4.8 Float Time. Float or slack time associated with one chain of activities is defined as
the amount of time between earliest start date and latest start date or between earliest finish date and
latest finish date for such activities, as calculated as part of the Construction Schedule. Float or slack
time shown on the Construction Schedule is reserved for the exclusive use and benefit of Owner.
Contractor specifically agrees that float time may be used by Owner in conjunction with review of
construction activities or to resolve Project problems. Contractor agrees that there shall be no basis
for any modification of the Completion and Milestone Dates or an extension of the Contract Time, ora
claim for additional compensation as a result of any Project problem, Change Order or delay which
only results in the loss of available positive float on the Construction Schedule.

3.10.4.9. Default. ‘Failure of Contractor to comply with the requirements of this Subparagraph shall
constitute default by Contractor of his obligations under the Contract Documents sufficient for
termination of Contractor.

3.12.5 Change first sentence to read, "The Contractor shall review, approve and submit to the Architect,
in accordance with the schedule and sequence approved by the Architect and Construction
Manager, Shop Drawings, Product Data, Samples and similar submittals required by the Contract
Documents".

3.15.2 ADD "after twenty-four (24) hours written notice has been given to the Contractor's representative
by the Construction Manager of the cleanup requirement, the work shall be undertaken by the
Owner as allowed by paragraph 2.4, and the cost thereof shall be borne by the Contractor."

3.18.1 DELETE in its entirety and substitute the following:

3.18.1To the fullest extent permitted by law, the Contractor shall indemnify, defend and hold
harmless the Owner, Architect and Construction Manager and consultants, agents and
employees of any of them from and against claims, damages, losses and expenses,
including but not limited to, attorneys' fees and defense costs arising out of or resulting
from performance of the Work, to the extent caused in whole or in part by the acts or
omissions of the Contractor, a Subcontractor, anyone directly or indirectly employed by
them or anyone for whose acts or omissions they may be liable, regardless of whether or
not such claim, damage, loss or expense is caused in part by a party indemnified
hereunder. Such obligation shall not be construed to negate, abridge or reduce other
rights or obligations of indemnity which would otherwise exist as to a party or person
described in this Paragraph 3.18. The Contractor agrees to and does hereby assume on
behalf of the Owner, Architect and Construction Manager the defense of any action at
law or in equity which may be brought against such indemnities by reason of claims for
which indemnity is owed hereunder, and will pay on behalf of such indemnities, upon
their demand, the amount of any judgment that may be entered against such indemnities
in any such action. In the event that any such claim, loss, cost, expense, liability,
damage or injury arises or is made, asserted, threatened against the Owner for which the
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Contractor or its insurer does not admit coverage, or if the Owner reasonably determines
such coverage to be inadequate, the Owner shall have the right to withhold from any
payments due or to become due to the Contractor an amount sufficient to protect the
Owner from such claim, loss, cost, expense, liability, damage or injury, including
attorneys' fees and expenses reasonably necessary for the defense thereof.

3.18.3 DELETE in its entirety.

4.4 DELETE "Against whom the Contractor makes no reasonable objection and whose status . . .,
respectively".

45 DELETE in its entirety.

46.7 Place a period after Construction Manager in the first sentence and delete "... and shall
contemporaneously provide the same communications to the Architect.”
Place a period after Construction Manager in the last sentence and delete "... and shall be
contemporaneously provided to the Architect.”

46.10 ADD to the last line the following:
A decision by the Owner in consultation with the Architect, and/or the Construction Manager, shall
be final and binding on all parties to all such matters arising prior to the date final payment is due,
regardless of (1) whether such matters relate to execution and progress of the Work or (2) the
extent to which the Work has been completed. However, neither the Architect’s nor the
Construction Manager's nor the Owners authority to act under this subparagraph, nor a decision
made by either of them in good faith either to exercise or not to exercise such authority shall give
rise to a duty or responsibility of the Architect, Construction Manager or Owner to the Contractor,
Subcontractors, material and equipment suppliers, their agents or employees, or other persons
performing any of the Work.

46.11 DELETE in its entirety and substitute the following:
4.6.11"The Contractor shall provide all Shop Drawings, Product Data and Samples to the

Architect in quantity and format as is required by the Contract Documents. The Contractor
shall ensure conformance to the requirements of the Contract Documents.

46.12 DELETE from the second sentence "such” and "as to cause no delay in_the Work of the

Contractor . . ., or the Construction Manager,".
e

46.14 INSERT "and upon approval of the Owner, or in accordance with any delegation of authority by
Owner to Construction Manager" after "Construction Manager,".

48.17 DELETE the last sentence in its entirety.

46.18 ADD the following to the end of the paragraph:

. provided, however, that the Architect shall not have the authority to bind the Owner to accept
work to Wthh the Owner objects as being defi cxent or otherwise inconsistent with the Contract
Documents.”

472 DELETE in its entirety.
473 DELETE in its entirety.
474 DELETE in its entirety.
4.8.1 DELETE in its entirety.
482 DELETE in its entirety.
483 DELETE in its entirety.
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484
476

49

DELETE in its entirety. .

ADD at the end of the first sentence, ". . . with contemporaneous notification to the Construction
Manager and to the Architect."

DELETE in its entirety and substitute the following:

4.91

4.9.2

4.9.3

If at any time.during the course of construction a dispute should arise between the Owner
and the Prime Contractor with respect to any matter or thing arising out of or related to this
contract or project, unless otherwise agreed to in writing, the Prime Contractor shall
proceed diligently with the performance of this work under the Contract while the parties
attempt to resolve the dispute according to this section. As such, ne dispute shall interfere
with the progress of the project and the Prime Contractor shall continue with its work.

4911 Notice of each such claim, dispute, and other matter shall be delivered to
Construction Manager by Contractor in strict compliance with the
provisions of the Contract Documents. Written supporting data shall be
submitted to Construction Manager, within thirty (30) days after such
occurrence. :

4912 The time periods set forth in this Paragraph relate solely to the
administration of pending claims and disputes and are neither intended
to, nor shall they, modify or affect any requirements under the Contract
Documents relating to Notice and the time required therefore or any
other time requirements of this Contract. Receipt of such a claim by the
Construction Manager does not constitute a waiver of Contractor's
obligations under the Construction Documents.

4.9.1.3  The rendering of a decision by Owner with respect to any such claim,
dispute, or other matter is a condition precedent to any further action
under this Subparagraph. Such decision shall be final and binding upon
Contractor unless Contractor notifies Construction Manager in writing of
Contractor's exception to such decision within thirty (30) days of
Contractor's receipt of the decision thereon.

If the dispute is a demand or assertion by the Prime Contractor seeking, as a matter of
right, an amount in addition to the Contract amount provided herein, the decision of the

Owner or its Agent, with respects to the demand or assertion, shall be binding upon and

followed by the Prime Contractor. If the Prime Contractor is aggrieved by the decision of
the Owner, then following completion of the Contract work, the Prime Contractor shall first

seek resolution of the demand or assertion through mediation with a mediator mutually

agreeable to the Owner and Prime Contractor. The Owner, at his sole discretion, shall

decide if mediation will be the acceptable method for this step in the dispute resolution. If
mediation is approved by the Owner, the mediation shall proceed in accordance with the*
rules or agreement established by the mediator and continue until such time as the parties

are able to settle the demand or assertion or the mediator declares an impasse.

Conclusion of the mediation as provided herein shall be a condition precedent to the

commencement of an action as provided in Section 4.9.3 below.

If the mediation described in Section 4.9.1 above is unsuccessful or not approved by the
Owner, the Prime Contractor shall provide the Owner with written notification of its intention
to seek resolution of the dispute, claim or matter either through binding arbitration in
accordance with the Pennsylvania Uniform Arbitration Act 42 Pa. CSA 7301, et.seq.or
through litigation in the Clearfield County Court of Common Pleas. Any arbitration
proceeding will be in Clearfield County. The Prime Contractor acknowledges that before it
proceeds to arbitration or litigation, the Owner shall have the exclusive right to elect
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whether tfie dispute, ctaim or matter shall be decided through'arbitratfon or litigation, and
shall so advise the Prime Contractor of its election within thirty (30) days of the written
notification referenced herein above. Should the Owner elect to proceed in arbitration, the
demand for arbitration shall be filed in accordance with the Pennsylvania Uniform
Arbitration Act 42 Pa. CSA 7301, et.seq.. Ifthe Owner elects to proceed with litigation, the
complaint commencing such an action must be filed with the Court of Common Pleas of
Clearfield County which shall have exclusive jurisdiction and venue to resolve any claims.
The parties irrevocably agree that this Contract was negotiated and executed in the
Commonwealth of Pennsylvania and the County of Clearfield. No such demand shall be
brought, however, until completion of all the work under this Contract or the termination of
this Contract. All claims, demands, assertions or other matters in question shall be brought
in a single arbitration or lawsuit. The Prime Contractor shall be deemed to have waived any
claim against the Owner unless the Prime Contractor gives the Owner written notice of
such claim within ten (10) days of the time that the Prime Contractor first had knowledge of
the facts giving rise to such claim. To the extent that Owner elects to proceed with
litigation, the Owner and Prime Contractor hereby expressly waive any right to trial by jury
of a claim, demand, action or cause of action relating to the work arising under this
agreement whether now existing or hereafter arising, and whether sounding in contract or
tort or otherwise, and the Owner and Prime Contractor hereby agree and consent that any
such claim, demand, action or cause of action shall be decided by trial without a jury and
that any party to this agreement may file an original counterpart or a copy of this section
with any court as written evidence of the consent of the parties to the waiver of their rights
to trial by jury. To the extent that the Owner elects to arbitrate the dispute, the parties may
engage in discovery in accordance with the Pennsylvania Rules of Civil Procedure.

4931 If the Contractor makes a claim against the Owner for costs and
damages to the Contractor in the performance of the Work, the
Contractor shall be liable to the Owner and shall pay the Owner for a
percentage of all costs incurred by the Owner in investigating, analyzing,
negotiating, arbitrating and/or litigating the claim, which percentage shall
be equal to the percentage of the Contractor's total claim which is
determined through arbitration or litigation to be false or to have no basis
in law or in fact.

4.9.4 Statute of Limitations. Any action under either 4.9.2 or 4.9.3 above must be filed by Prime
Contractor within two years of the last day it performed work on the project. Prime
Contractor acknowledges that this decrease in the Statue of Limitations is a material part
of the consideration it has given to the Owner in order to enter into this Prime Contract.
This provision shall not be construed as an extension of any Statute of Limitations
including that governing claims against any surety bond relating to the project.

4.9.5 The Construction Manager is responsible for making all coordination decisions not
mutually agreed to by the affected Contractors. Disputes between the Construction
Manager and one or more other Contractors, and disputes between two or more
Contractors pertaining to the creation, application, and modification of the project
schedule, the furnishing of resources to meet the project schedule, and coordination
between and among the Contractors shall be submitted promptly to the Construction
Manager for a final construction decision. The final construction decision of the
Construction Manager will at all times be consistent with the content and intent of the
Contract Documents. The final construction decision of the Construction Manager will be
observed, accepted, and fully followed by all Contractors and their Subcontractors and
Sub-Subcontractors on the project, subject only to the commencement of a proceeding at
the request of the Construction Manager or other Contractor. The progress of the work in
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5.21

5.2.3

6.2.4

625

6.2.7

-accordance with the final construction decision of the Construction'Manager shall not be
delayed, pending any such proceeding.

4.9.5.1 In the event of a dispute between or among Contractors that result in the
issuance of a final construction decision by Construction Manager, Contractor's
sole and exclusive remedy for all claims is the commencement of common-law
arbitration against the other Contractors, pursuant to the provisions of applicable
law. The damage remedy in such proceedings hereby provided in favor of the
Contractor shall be exclusive remedy for disputes between the Contractors.

4.9.5.2 In the event of a dispute between Contractor and the Construction Manager or
Owner that results in the issuance of a final construction decision by Construction
Manager, Contractor's sole and exclusive remedy for all claims is use of and
resort to the provisions of Paragraph 4.9. The remedies provided therein against
the Owner in connection with actions by the Construction Manager shall be
exclusive. :

4.9.5.3 The Contractors shall have no right of action against the Construction Manager in
connection with any disputes.

DELETE "after due investigation" from the second sentence.

DELETE "Failure of the Construction Manager to reply pfomptly shall constitute notice of no
reasonable objection." -

ADD the following as the last sentence: "Nothing in this paragraph shall obligate the Owner,
Construction Manager or Architect to conduct an investigation of any Contractor or
Subcontractor.”

DELETE the second and third sentence of the paragraph and insert "There shall be no
adjustment in the Contract Sum because of such substitution." :

DELETE the last sentence in its entirety.

ADD the following: "This Project will be performed with multiple Prime Contractors as indicated in
Section 01010 - "Bid Package Descriptions”. The Contractors shall be aware that schedule
adjustments will be required to coordinate with the Work of other Contractors."The Contractor will
adhere to the scheduling requirements of the Contract Documents and will foliow the final
construction decision of the Construction Manager in accordance with the Contract Documnents.

DELETE the word "wrongfully" from the first line of subparagraph 6.2 .4,

REVISE the third and fourth lines of this Subparagraph to read as follows: ". . . subject to the
provisions of Paragraph 4.9.” '

ADD in its entirety the following:

6.2.7 Should the Contractor cause damage to the work or property of any separate Contractor or
other Contractor or Owner's work or property, the Contractor shall, upon due notice,
promptly attempt to settle with the separate Contractor or other Contractor by agreement,
or otherwise resolve the dispute. If such separate trade Contractor or other Contractor
initiates any action for the recovery of additional costs or damages whether by litigation,
arbitration or otherwise against the Owner, the Construction Manager or the Architect on

- account of any damage alleged to have been caused by the Contractor, the Owner,
Construction Manager or Architect shall notify the Contractor who shall defend such
proceedings at the Contractor's expense, and if any judgment or award against the Owner,
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Constructibn Manager or Architect arises therefrom, the Contractor shall pay or satisfy it
and shall reimburse the Owner, Construction Manager or Architect for all attorney's fees
and court costs which the Owner, Construction Manager or Architect has incurred.

7.3.6.6 ADD as a new subparagraph 7.3.6.6 to read as follows:

"An allowance for overhead and profit, included in the total cost to the Owner, shall be based on
the following schedule;

A

For the Conitractor, for any Work performed by the Contractor's own forces, fifteen percent
(15%) of the cost;

For the Contractor, for any Work performed by his Subcontractor, five percent (5%) of the
amount due the Subcontractor;

For each subcontractor or sub-subcontractor involved, for any Work performed by that
subcontractor's own forces, fifteen percent (15%) of the cost;

For each subcontractor, for any Work performed by his sub-subcontractor, five percent
(5%) of the amount due the sub-subcontractor; '

in order to facilitate checking of quotations for extras or credits, all proposals, except those
so minor that their propriety can be seen by inspection, shall be accompanied by a
complete itemization of costs including labor, materials and Subcontracts. Labor and
materials shall be itemized in the manner prescribed above. When major cost items are
Subcontracts, they shall be itemized also. In no case will a change involving over $200 be
approved without such itemization.

8.2.1 DELETE the second sentence of the paragraph and insert the following:
8.2.1 " By bidding and by executing the agreement, the Contractor confirms that the contract

time is a reasonable period for performing the work. The Contractors are responsible to
provide the Construction Manager a detailed Construction Schedule of their work within
15 business days after the date of written notice of Bid Award and a Construction
Progress Schedule will be developed and updated periodically, all in accordance with the
provisions of Paragraph 4.9"

8.3.2 REVISE the second line of this Subparagraph to read as follows: “. . . in accordance with the
provisions of Paragraph 4.9."

833 DELETE in its entirety. REVISE to read as follows:
8.3.3 "No payment or compensation or claim for additional costs or damages shall be made to

the Contractor as compensation for damages for any delays, disruptions, hindrances or
acceleration from any cause whatsoever in the progress of the Work, notwithstanding
whether such delays be avoidable or unavoidable. The Contractor's sole remedy for
delays shall be an EXTENSION OF TIME ONLY, pursuant to and only in accordance with
this Paragraph 8.3, such extension to be a period equivalent to the time lost by reason of
any and all of the aforesaid causes, as determined by the Construction Manager. 'In
consideration for this grant of a time extension, the Owner, the Construction Manager
and/or Architect shall not be held responsible for any loss or damage or increased costs
sustained by the Contractor through any delays caused by the Owner, Construction
Manager or Architect or any other Contractor or on account of the aforesaid causes orany
other cause of delay. In the event the Contractor shall choose to litigate this clause or
issue and loses said litigation, the Contractor shall reimburse the Owner, Construction
Manager, and the Architect for their reasonable attorney's and expert witness fees and all
other costs and expenses incurred by them in the litigation.”

8.34 ADD the following to 8.3 Delays and Extensions of Time:
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0.4.4

9.5.1.7

9.5.1.8
8.6.3

867

8.3.4 . Contractor agrees that, as the work progresses, it is likely that chariges will be made to the
Construction Schedule as set forth in Paragraphs 3.10.1, 3.10.2, 3.10.3 and 3.10 4.
Contractor agrees that it will make no claim for, or be entitled to, an increase in the
Contract Sum for any delay, disruption, hindrance or acceleration resulting from any such
changes to the Construction Schedule, and that its sole remedy therefore, if any, shall be
an extension of time.

9.3.1 ADD "The form of Application for Payment shall be AIA Document G702, Application and
Certification for Payment, supported by AIA Document G702, continuation sheet, or similar
as approved by the Construction Manager."

ADD Article 9.4.4 PREVAILING MINIMUM WAGES:

9.4.4 "The attached Minimum Wage Rates for Labor performed on the Project as determined
by the Commonwealth of Pennsylvania, Department of Labor and Industry, and by
inclusion are hereby made a part of these Supplementary Conditions of the Contract for
Construction. The Contractor shall obtain a copy of the Wage Rates for the various crafts
and classifications and post samein a conspicuous place. In submitting each Application
for Payment, the Contractor warrants that no employee of the Contractor, his
subcontractors or sub-subcontractors was paid less than the minimum hourly rate as
posted for his particular craft or trade or classification for all work performed. The
Contractor shall submit, as requested by the Owner, Architect or Construction Manager,
Payroll Classification for Public Works Project on the required form, properly executed and
notarized.”

REVISE in its entirety to read "Unsatisfactory Prosecution of the Work in accordance with the
Contract Documents.”

ADD "Failure to comply with government statutes, regulations and laws."

REVISE "The Construction Manager will on request,” to "The Owner, Architect or Construction
Manager may, on request and at the Owner's, Architect's or Construction Manager's discretion,"

ADD "RETAINAGE:

9.6.7 The Owner shall retain ten percent (10%) of all amounts due the Contractor until the Work
is fifty percent (50%) completed. When the Work is fifty percent (50%) completed, one-
half of the amount retained by the Owner will be returned to the Contractor, provided the
Contractor provides written consent of surety to such reduction in retainage to the
Construction Manager along with its Application for Payment, provided the Architect
approved the application and reduction of retainage, and further provided that the
Contractor is making satisfactory progress and there is no specific cause for greater
withholding. Payments are subject to the provisions of Paragraph 9.6,

The Owner shall retain five percent (5%) of all amounts due the Contractor after the Work
is fifty percent (50%) completed, provided, however, that in the event a dispute arises
between the Owner and any Prime Contractor, which dispute is based upon increased
costs claimed by one prime Contractor occasioned by damages or delays or other actions
of another prime Contractor, additional retainage in the sum of one and one-half times the
amount of any possible liability may be withheld until such time as a final resolution is

- agreed fo by all parties directly or indirectly involved, unless the Contractor causing the
additional claim furnishes a bond satisfactory to the Ownerto indemnify the Owner against
the claim.

The Owner may increase retainage back to 10% in the event that contractor fails to
maintain progress per the project schedule or fails to correct deficiencies in the work.

All monies retained by the Owner may be withheld from the Contractor until conditions for
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9.6.5
9.6.8.1

9.8.1

9.8.3

9.10.1
9.10.1.1

9.10.5

9.10.6

9.11.1

Final Corﬁpletion and final Payment are met."

REVISE to read, "Payment to material suppliers shall be treated in a manner similar to that
provided in Section 9.6 in its entirety."

ADD "The Owner, Architect or Construction Manager may require proof of payment to
subcontractors, subcontractors, and suppliers, at any time and from time to time."

ADD the following

9.8.1.1Inspections for Substantial Completion will be conducted at the completion of the work or
any portion of the work.

ADD the following

9.8.3 "The items on the list attached to the Certificate of Substantial Completion will have a
value of 150% of the worth affixed to them. These amounts will be deducted from the
payment and held until the items are completed or corrected. If not corrected within the
time frame noted in the Certificate of Substantial Completion, the Owner shall deduct the
value from the Contractor's final payment and complete the work at its descretion.”

ADD the following:

If more than one inspection for Final Completion is required, the Prime Contractor will be billed for
the professional fees and services of the Architect and Construction Manager.

ADD as new subparagraph 9.10.5 the following language:

9.10.5"The final payment including the retainage shall become due in 30 days foilowing the date
of the Architect's issuance of a final Certificate for Payment provided that the Contractor
has submitted all documents as required by subparagraph 9.10.2 and elsewhere in the
Project Manual. The final payment may be reduced by an amount, as certified by the
Architect, to equal 1-1/2 times the cost required to complete any remaining uncompleted
items. Final payment of any amount so withheld shall be paid forthwith upon completion of
these items."

ADD as new subparagraph 9.10.6 the following language:

9.10.6 If more than one inspection of Substantial Completion or Final Completion is required, the
Contractor will be billed for the professional fees and services of the Architect and
Construction Manager. Following Substantial Completion, in the event Contractor or its
subcontractor fails to complete the fist of items of the work instructed by the Architect
and/or Construction Manager to be corrected or completed within 60 days after the date
of substantial completion, the Owner may: 1) Exercise any available remedies to correct
or complete deficient work or retain a third party to correct or complete such work at the
cost of the defaulting Contractor; and 2) Retain and deduct from any payment or
retention otherwise due to the defaulting Contractor any fees or expenses for services
required to be provided by the Architect and/or Construction Manager more than 60 days
after the date of Substantial Completion:

ADD as new paragraph the following fanguage:

The Contractor shall begin the Work on the date indicated in or established by the Notice to
Proceed and shall carry the Work forward expeditiously to achieve Contract Milestones and
Substantial Completion on or before times stipulated in the Contract Documents, and Section

01015 of the Specifications.

Should the Contractor fail to complete the work in accordance with the Contract Documents,
the Contractor shall be liable for the sum of $1,500.00 daily, assessable as liquidated
damages and not as a penalty and paid to the Owner.
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This schedule of completion of the Work shall be considered of the essence of the Contract,
and for the cost of extra inspections, salaries of contingent forces, and other expenses
entailed by the Owner resulting from the Contractor's delay in completing the work of the
Contract within the Contract Time, the Owner shall be entitled to liquidated damages, and not
a penalty, for each calendar day that the Work is not substantially complete, subject to
adjustments of the Contract Time as provided in the General Conditions. Liquidated
damages are necessary, in that it is impossible to precisely calculate the monetary loss to the
Owner as the result of any delay in implementation.

The Owner shall have the right to deduct the total amount of any liquidated damages for
which the Contractor may be liable under this article from any monies otherwise due the
Contractor under the Contract, including any retained percentage which may be under the
control of the Owner.

The Surety on the Performance Bond furnished by the Contractor shall be liable for any
liquidated damages for which the Contractor may be liable to the extent the Contractor has
not made settlement therefore with the Owner.

In the event that the Work must be conducted beyond the normal working hours specified or
if the project is not completed by the specified duration, the Contractors shall reimburse the
Consultants (A/E, CM, etc.) for all their expenses. Expenses shall be calculated at the cost
times 2.75 on labor and costs times.1.15 on all other items, .

The reimbursement set forth above are in addition to liquidated damages, if any, and shall be
paid to the Consuitants by the Contractors prior final payment or the amounts shall be
deducted from Contractors final payment.

Reimbursement to the Consultants for additional work expenses shall not apply to the extent
that their overtime or extension is the fault of the Consuiltant or beyond the reasonabie control
of the Contractor.

If after notification in accordance the Contract Documents, a Contractor fails to perform in
accordance with the latest updated project schedule, the Owner may opt to supplement a
Contractors Work with additional supervision, labor, material, equipment, etc. in order to help
maintain the on time completion of the work and minimize delays to the project. The
Contractor will be responsible for all costs associated with such action by the Owner, CM, or
Consultants.

10.1.2 DELETE in its entirety and insert the following:

10.1.2In the event the Contractor encounters on the site materials reasonably believed to be
asbestos or polychlorinated biphenyl (PCB) or hazardous waste which has not been
rendered harmless, the Contractor shall immediately stop Work in the area affected and
report the condition to the Owner, Construction Manager and Architect in writing. The
Work in the affected area shall not thereafter be resumed except by written agreement of
the Owner and Contractor if in fact the material is asbestos or polychlorinated biphenyl
(PCB) or hazardous waste and has not been rendered harmless. The Work in the affected
area shall be resumed in the absence of asbestos or polychlorinated bipheny! (PCB) or
hazardous waste or when it has been rendered harmless by written agreement of the
Owner and Contractor. '

10.1.4 DELETE in its entirety and insert the following:
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10.2 ADD the following:
10.2.8"The Contractor shall furnish 4 sets of Material Safety Data Sheets (MSDS) to the
Construction Manager for all materials used on the Project in accordance with
government requirements. |n addition, the Contractor shall maintain one set of MSDS on
the site for periodical inspection by the Owner, Architect and Construction Manager. The
Contractor shall be' responsible for compliance with OSHA and the Hazard
Communications Standard.
"Any fines imposed against the Owner, Architect or Construction Manager by the federal,
state or local Occupational Safety and Health Administration or other governmental entities
because of the Trade Contractor's noncompliance with safety standards, laws, ordinances
or regulations will be deducted from Trade Contractor's original contract amount and/or
offset against any unpaid contract balance as proper remuneration for the Owner, Architect
or Construction Manager.”
11.1.1.1 DELETE semicolon (;) atend and ADD ". . ., including private entities performing Work at the site
and exempt from the coverage on account of number of employees or occupation, which entities
shall maintain voluntary compensation coverage at the same limits specified for mandatory
coverage for the duration of the Project,” ‘
11.1.1.2  DELETE semicolon (;) atend and ADD ". . . or persons or entities excluded by statute from the
requirements of Clause 11.1.1.2 but required by the Contract Documents to provide the insurance
required by that Clause;"
1.1.1.7 ADD the words "blanket, oral and written” after the word “involving” in the first line of
subparagraph 11.1.1.7.
11.1.1.8. ADD as new subparagraph 11.1.1.8 the following language:
11.1.1.8 Liability insurance shall include all major divisions of coverage and be on a,
comprehensive basis including:
1. Premises-Operations (including X, C and U as applicable).
2, Independent Contractors.
3. Products and Completed Operations.
4. Personal Injury Liability with Contractual Liability Exclusion deleted.
5. Contractual, including specified Provision of Contractor's Obligations under
Paragraph 3.18.
B. Owned, Non-owned and Hired Motor Vehicles.
7. Broad Form Property Damage including Completed Operations.
8. Umbrelta Excess Liability.
If the General Liability coverages are provided by a Commercial General Liability Policy on a
SUPPLEMENTARY GENERAL CONDITIONS 18

10.1.4Td the extent permitted by law, the Owner shall indemnify and hold harmless the

Contractor, Construction Manager, Architect, Architect's consultants and agents, and
employees of any of them from and against claims, damages, losses and expenses,
including but not limited to attorneys' fees, arising out of or resulting from performance of
the Work in the affected area if in fact the material is asbestos or polychlorinated biphenyl
(PCB) or hazardous waste and has not been rendered harmiess, provided that such claim,
damage, loss or expense is attributable to bodily injury, sickness, disease or death, or to
injury to or destruction of tangible property (other than the Work itself), including lcss of
use resulting therefrom, but only to the extent caused in whole or in part by negligent acts
or omissions of the Owner, anyone directly or indirectly employed by the Owner, or anyone
for whose acts the Owner may be liable. Such obligation shall not be construed to negate,
abridge or reduce other rights or obligations of indemnity, which would otherwise exist as
to a party or person described in this subparagraph.

WEST BRANCH JR.-SR. HIGH SCHOOL
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claims:made basis, the policy date or retroactive date shall predate the Cohtract; the termination
date of the policy or applicable extended reporting period shall be no earlier than the termination
date of coverages required to be maintained after final payment, certified in accordance with
subparagraph 9.10.2.

11.1.21  ADD "The insurance required by Subparagraph 11.1.1 shall be written for not less than the
following, or greater if required by law:
For the duration of the Contract, the Contractor and each subcontractor shall, at their own
expense, purchase and maintain in a company or companies licensed to do business in the
Commonwealth of Pennsylvania, Statutory Workmen's Compensation including Occupation
Disease as required by the laws of the Commonwealth of Pennsylvania and also Employer's
Liability Insurance with limits not less than the following:
Statutory - Amounts and coverage as required by the laws of the Commonwealth of
Pennsylvania.
Employers Liability: $500,000.00 each accident.

$500,000.00 disease [Policy Limit].

$500,000.00 disease [Each Empioyee].
For the duration of these Contracts, the Contractor and each subcontractor shall, at their own
expense, purchase and maintain in a company or companies licensed to do business in the
Commonwealth of Pennsylvania, Comprehensive General Liability, with limits not less than the

following: ,
Per Occurrence Limit: $1,000,000.00
Products and Completed Operations Aggregate: $1,000,000.00
General Aggregate Limit: $2,000,000.00
Personal and Advertising Injury: $1,000,000.00
Fire Damage (Any one Fire): $ 100,000.00
Medical Payments (Each Person): $ 5,000.00

Products and completed operations shall be maintained for two (2) years after final payment.
Provide a "Project Aggregate" CG 25 03 endorsement for all insurance policies.
Umbrella Liability: $5,000,000.00 each occurrence/aggregate for all Contracts; $10,000 retention
for self insured hazards, each occurrence.
For the duration of this Contract, the Contractor and each subcontractor shall, at their own
expense, purchase and maintain in a company or companies licensed to do business in the
Commonwealth of Pennsylvania, Comprehensive Automobile Liability Pennsylvania,

Single Combined Limit: $1,000,000.00 ,
Coverage to include "non-owned" and "hired” car.

11.1.4 ADD as new, subparagraph 11.1.4, the following language:

11.1.4 If this insurance is written on the Comprehensive General Liability policy form, the

Certificates shall be AIA Document G705, Certificate of Insurance. If this insurance is
written on a2 Commercial General Liability policy form, ACORD Form 25S will be
acceptable.
Furnish two (2) copies of Certificates herein required; furnish two (2) copies of any
endorsements that are subsequently issued amending coverages or limits; and furnish
two (2) copies of Certificates at time of policy renewal indicating such renewal. The
certificates shall set forth evidence of all coverages required by the Contract Documents,
and shall specifically certify the following:

11.1.41 The coverage afforded under these policies will not be cancelled, non-renewed
materially changed, with the limits reduced without a minimum of thirty (30) days
prior written notice, by certified mail, being given to the Owner (the certificate holder
named in the lower left hand corner of ACORD Form 258).
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11.3.1.1
11.3.1.3

11.3.9

11.3.10

11.4

12.2.1

13.1

x
:

11.1.4.2 The West Branch Area School District (Owner), Roth Marz Partnership P.C.
(Architect) and The Quandel Group, Inc. (Construction Manager) and any others
listed in the certificates of Insurance are named as additional insureds for all
required coverages except workers' compensation, in and as their interests appear.

ADD "The form of policy for this coverage shall be Completed Value."

After the first sentence of subparagraph 11.3.1.3, ADD the following language:
"The property insurance required hereby shall be written with a deductible of $_5.000 per
occurrence.”

End the third sentence after the word "reach" and DELETE the following from the paragraph "orin
accordance with an award by arbitration in which case the procedure shall be as provided in
Paragraph 4.9".

DELETE in its entirety and insert the following:

10.3.10 The Owner, as trustee, shall have power to adjust and settle any loss with the insurers
unless one of the parties in interest shall object, in writing within five days after the
occurrence of loss, to the Owner's exercise of this power, and if such objection be made,
the Architect shall decide. The Owner as trustee shall, in that case, make settlement
with the insurers in accordance with the directions of Architect.

DELETE 11.4 in its entirety and insert the following:

11.4.1 The Contractor shall furnish bonds covering faithful performance of the Contract and
payment of obligations arising thereunder. Bonds shall be obtained from a company
authorized to do business in the State of Pennsylvania, and the cost thereof shall be
included in the Contract Sum. The amount of each bond shall be equal to 100 percent of
the Contract Sum. Companies shall be rated at AM BEST Rating _A or better.

11.4.2 The Contfractor shall deliver the required bonds to the Owner after receiving written
intention to award and contemporaneously with executing the Agreement.

11.4.3 The Contractor shall require the attorney-in-fact who executes the required bonds on
behalf of the surety to affix thereto a certified and current copy of the power of attorney.

11.4.4 Upon the request of any person or entity appearing to be a potential beneficiary of bonds
covering payment of obligations arising under the Contract, the Contractor shall promptly
furnish a copy of the bonds or shall permit a copy to be made.

In the last sentence ADD " and Attorney’s “ ...services.”

ADD the following to 13.1:

13.1.2 Nondiscrimination: By submitting @ bid and executing Contract Documents, the
Contractor shall be deemed to agree as follows:

13121  As required by P.L. 30; 24 PS 7-755 - That no Contractor, Subcontractor or any
person acting on his or their behalf shall, by reason of race, creed or color, discriminate
in the hiring of an employee for work hereunder against any citizen of the Commonwealth
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13.1.3

13.1.4

13.1.5

13.1.6

13.3.1

13.4.3

13.4.4

+ of Pennsylvania who is qualified and available to perform work to which the employment
relates, or thereafter discriminate against or intimidate any employee so hired; that the
Owner may deduct from the contract price a penalty of $5.00 for each person for each
calendar day during which such person was discriminated against or intimidated in
violation of the foregoing provisions: and that this contract may be canceled by the
Owner, and all money due or to become due hereunder may be forfeited for a second or
any subsequent violation.

13.1.22  That the Contractor will comply with the Pennsylvania Human Relations Act in
providing equal employment opportunities in connection with all work performed by him
atthe job site, pursuant to the provisions of Act No. 222, October 27, 1955, as amended

and supplemented, known as the "Pennsylvania Human Relations Act".

(a) Contractor shall not discriminate against any employee, applicant for employment,
independent contractor or any other person because of race, color, religious creed,
ancestry, age, sex, national origin, handicap or disability.

Commonwealth Prevailing Wage Act: Work of this Project will be governed by requirements of
and subject to regulations of Commonwealth Prevailing Wage Act, Decision of the Secretary of
Labor and Prevailing Minimum Wage Predeterminations bound in as part of the Contract
Documents. :

Site Excavation: Contractor shall agree that, not less than three (3) working days prior to
beginning, excavation or demolition Work as defined in Act 172 of Commonwealth of
Pennsylvania, amending Act 287 of 12/1 0774, he shall request the information required by Section
5 of the Act and shall inform each operator employed at the site of the Work of the information
received with respect to location of underground installations. Contractor shall agree to report
immediately, to the user of the underground installations and to the Owner and Architect, any
break in its lines or dent, gouge, groove or other damage to such lines, to their coating or
cathodic protection, made or discovered in the course of the excavation or demolition Work.

Anti-pollution Legislation and Erosion Control: ' Contractors shall comply with all applicabie
statutes, rules, and regulations enumerated in Section 00110, :

Steel Products Procurement Act: In accordance with the "Steel Products Procurement Act”, Act 3
of 1978, all steel products used in construction of this Project shall be of steel produced in the
United States. (In accordance with Act 161 of 1982, cast iron products used in the construction of
this Project shall be produced in the United States.) Refer to Act 141 of 1984 for definitions of
steel or cast iron products.

ADD "Written notice to the Owner shall be deemed to have been duly served if delivered in
person or sent by Registered or Certified mail to: Mr. Thomas Giles, Superintendent of
Schools for West Branch Area School District, 356 Allport Cutoff, Morrisdale, PA 18658-

9312. :
ADD as new subparagraph 13.4.3 the following language:

13.4.3 Should the Contractor suffer injury or damage to person or property because of an act or
omission of the Owner or of any of the Owner's employees or agents for whose act the
Owner is allegedly liable, the claim shall be made in writing to the Owner within thirty (30)
days after the first observance of such injury or damage, otherwise such claim shall be
waived. This clause shall not allow claims for injury or damages, which are otherwise
precluded by these Contract Documents. Owner shall not be responsible for actions or
inactions of other Contractors.

ADD as new paragraph 13.4.4, the following languages:

13.4.4 Inthe event Contractor shall breach any obligation imposed by the Contract Documents,
in addition to all other damages, losses, costs and relief, whether in law or equity, which
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13.6.1

13.8

14.
14.1.1

14.1.2
14.1.3

14214

14.2.4

Owner may recover, Owner also shall be entitled to an award for any reasonable

attorneys' fees incurred in attempting to enforce or recover upon the Contract
Documents by reason of the Contractor's breach.

DELETE subparagraph 13.6.1 in its entirety and substitute in lieu thereof the following language:

13.6.1 The final payment due the Contractor from the Owner shall bear interest at the lowest
rate of interest of the bond issue of the Owner, such interest commencing after the date
that such payment shall become due and payable to the Contractor.

ADD as new paragraph 13.8 the following language:
13.8  WAIVER OF LIENS

13.8.1 Neither the Contractor nor any, subcontractor nor anyone furnishing labor or materials to
the Contractor in connection with the work shall have the right to file or otherwise assert
any mechanic's or materialman's lien or other lien against the work or the premises upon
which the work is to be located or against any other property of the Owner. The
Contractor agrees to indemnify and hold harmless the Owner from all costs, attorneys'
fees and other damage arising from any lien filed by anyone claiming by, on behalf of or
through the Contractor and, upon notification from Owner of the filing of a lien, Contractor
shall promptly take all necessary action to discharge or remove such lien. '

13.8.2 The Contractor agrees that, for himself and for all of his subcontractors, the
Pennsylvania Mechanic's Lien Law of 1963-is not applicable to the public construction
Work and that his rights and those of his subcontractors are determined in accordance
with the Public Bond Law and the payment bonds provided for in connection with this

Project.
ADD the following to ARTICLE 14:
DELETE subparagraph 14.1.1 in its entirety and substitute the following language in lieu thereof:

14.1.11f the work is stopped for a period of 80 days under final, non-appealable order of any court
or other public authority having jurisdiction, through no act or fault of the Contractor or a
subcontractor or their agents or any other persons performing any of the work under a
contract with the Contractor, then the Contractor may, upon 21 days written notice to the
Owner, Construction Manager and the Architect, terminate the Contract and recover from
the Owner payment of all Work agreed upon by all parties as being properly executed.

DELETE subparagra‘ph 14.1.2. in its entirety.

DELETE the words "seven additional”" from the eighth line of subparagraph 14.1.3 and substitute
in lieu thereof the word "twenty one". Also, delete the words "subparagraph 14.1.2" from the last

line of subparagraph 14.1.3."

DELETE the word "substantial’ from subpara{ngr_aph 14.2.1.4 and substitute in lieu thereof the
word "material”.

[n the third line ADD “and Attorney's” after ‘Architect's’ and before 'services’.

ADD THE FOLLOWING:

14.4
14.4.1

14.4.2

TERMINATION BY THE OWNER FOR CONVENIENCE

The Owner may, at any time, terminate the Contract for the Owner's convenience and without
cause.

Upon receipt of written notice from the Owner of such termination for the Owner's convenience,
the Contractor shall:

SUPPLEMENTARY GENERAL CONDITIONS 22
WEST BRANCH JR.-SR. HIGH SCHOOL
ADDITIONS AND ALTERATIONS



14.4.2.1 Cease operations as directed by the Owner in the notice;

14422 Take actions necessary, or that the Owner may direct, for the protection and
preservation of the Work; and

14.4.2.3 Except for Work directed to be performed prior to the effective date of termination
stated in the notice, terminate all existing Subcontracts and purchase orders and
enter into no further Subcontracts and purchase orders.

14.4.3 In case of such termination for the Owner's convenience, the Contractor shall be entitled to
receive payment from the Owner on the same basis provided in Subparagraph 14.1.1.

END OF SUPPLEMENTARY GENERAL CONDITIONS
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APPLICATION AND omxd_u_n.ﬂm FOR PAYMENT pevoicEd 6581 @2 ?f@%\).
OWNER: West Branch Area Schoo! District’  pROJECT: Woest Branch Jr./Sr. High School APPLICATION NO-: jam:aw Distribution to:

356 Alipor{ Cutofi Additions & Alterations [ oneEr

Wonisdale, PA 16858-9312 PERIOD TO: 00/30/05 [] corsTrucTioN

MANAGER

CONTRACTOR: Leonard S. Fiore, Inc. : PROJECT NO: WB086 [ ArcsaTECT

5506 Sixth Avenus, Rear consTRuCTION Maracer: T he Quande! Group, Inc. % COMPLETE: 100% [] conTRACTOR

: Altoona, PA 16602 arRcHTECT: Roth Marz Partnership P. C.
CONTRACT DATE:

CONTRACTOR'S APPLICATION FOR PAYMENT

Application is made for payment, as shown below, in connection with the Cantracl.

Continuation Steet, is attached
1. ORIGINALCONTRACTSUM . ........covcuuun $ 3,709,822.00
2. Netchange by Change Orders................ § 151,370.00
3. CONTRACTSUM TODATE(Line1+2)......... 3 3,861,182.00
4. TOTAL COMPLETED & STORED TODATE...... 3 3,854,382 .00
(Column G on Continuation Sheet)
5. RETAINAGE:
a. 0.4% of Completed Work § 17,000.60
(Columns D + E on Continuation Sheef)
b. 0.4% of Stored Material § 0.00
(Columns F on Continuation Sheet)
Totaf Refainage (Line 52 + 5b or
Total in Column 1 of Conlinuation Sheet . . . . . .. $ 17.000.00
6. TOTAL EARNED LESS RETAINAGE . .......... $ 3,837,382.00
(Line 4 Jess Line 5 Total)
7. LESS PREVIOUS CERTIFICATES FOR PAYMENT
(Line 6 from prior Cerlificate) $ 3,743,440.35
8 CURRENTPAYMENTDUE ................... [s 93,941.65 |
9. BALANCE TO FINISH INCLUDING RETAINAGE
{Lihe 3 less Line &) $ 23,810.00
CHANGEORDER SUMMARY ADDITIONS DEDUCTIONS
Total changes aporoved in
previous monthsby Owner 149,592.00 11,601.00
Total approved this Month 13,373.00 0.00
TOTALS 162,971.00 11,601.00
MNET CHANGES by Change Order 151,370.00

The undeasigned Contractler certifies that 1o the best of the Contractor's knowl edge, information and helief the
Woik covered by this Applcation for Payment has been complried in accordance with the Contract
Doaamenty, that o] amount have bren paid by the Contractor for Work for ahich previous Certificates for
Payment were issued and payments received from the Ovmer, and that current payment shown herein is now

dur.
CONTRACTOR: L g.@. Inc.
By: & 3.

State of: PENNSYLVANIA
County of BLAIR
Subscribed and swom to before me this

Date:

08/26/05

COMMONWEALTH OF PENNSYLVANIA

tember. Pennsylvania Assosiation of Nelaties

mm:. day of Mmu:w:_cm« , 2005, ——
_um-wxnmv_ M. Socie, Nolary Public
ity Of Altoons, Blair County
No ?z@vﬂd /_)../ (VVE Rt My Commission Expires Mar. 19, 2009
.bd C;
ﬁ q \Cw

My Cormmission eapires

CERTIFICATE ﬂOm PAYMENT

In accordance with the Conmrart Documents, besed on on-site obscrvations and the data comprising this
application, the Construction Manager and Aschitect certify 1o the Owner that to the best of theu knowledge,
information and beliel the Work has progressed as tndicated, the qualizy of the Work is in accordance with thr
Contract Documents, and the Conlractor ix enntled 1o payment of the AMOUNT CERTIFIED.

AMOUNT CERTIFIED .. ........ e 93, 74/. &5
(Ateach explanztion if amount certified differs from the amount applied for. Infoial all Bgures on this
Applicavon and the Continusoon Sheet thar changed o confora (o the 2mount rernfied))

CONSTRUCTION MANAGER: The Quandel Group, lnc
By x ol

arz Vw:u.ﬁ‘mrav pP.C.

ecsesresnanaa $

Date:

lofz7loS
[:(2 06

This certificare is not negotiable. The A \:CZ._. CERTIFIED is payable ondy to the Contractas nemed herein.

Lsswance, pagsnent, and acceptance of payment are without prejudice to any rights of the Ownes or Contractor
under this Contrart.

Date:

ASPLICATION AND CERTIRICATE POR PAYMENT

8002-0g~tnr

&l

24V HLO¥-tol4

8088098v18
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P.002/004 F-305

T=270

8146608608

From=ROTH MAR?Z

15:48

Sep=18-2006

APPLICATION AND CERTIFICATE FOR PAYMENT NVOIEN 6613 Page |
JWNER: Woest Branch Area School District  projecT: West Branch Jr./Sr. High School APPLICATIONNO:  Twenty-one  Disuitution to:
356 Allport Cutoff Additions & Alterations [ ovwex
Morrisdale, PA 16858-9312 PERIOD TC: 10/31/05 [ consTRuCTION
MAMAGER
ZONTRACTOR: Lecnard S, Fiore, inc. PROJECT NO: wB086 [[] Acraect
5506 Sixth Avenue, Rear conSTRUCTIONMANAGER: T he Quandel Group, Inc. % COMPLETE: 100% [ conTrRACTOR
Altoona, PA 16602 arcHrtecT:  Roth Marz Partnership P. C.
CONTRACT DATE:

CONTRACTOR'S APPLICATION FOR PAYMENT

Application &5 made for payment, 25 shown below, i connection with the Contract.

Zontnuatton Sheet, is attached.

The undezsigned Contraceor cestifies that to the best of the Contxacter's knawledge. informarion and belief the
Work corered by this Application for Payment has been completed in accordance with the Conmact
Dacuments, that all ameunts have been paid by the Conteacroe for Wk far which previous Certificates for
Paynent were isswed and payments ceceived from the Owner, and that aumrene payment shown hecein is now
due.

CONTRACTOR: Leonard,§. Fiore, Inc.

By: .
Smweof  PENNSYLVANIA
Ceupey of: BLAIR

Subscribed and swom to before me this

Date:  10/24/05

24th day of October , 2005, COMMONWNEALTH OF PENNSYLVAMIA
Nedaral Seal
Peggy M Scodls, Notary Putic
@. /; ) City Of Altoane, Blair Countly
Notary Publi> 4Drwnyc— ) Lo My Commisslon Expires Mar. |9, 2009
o7

My Commission expires Membar, Penneyivania Assaciation of Nolasles

1. ORIGINAL CONTRACTSUM ................. - $ 3,709,822.00
2. NetchangebyChangeOrders................ $ 161,370.00
3. CONTRACT SUM TO DATE (Line1+2)......... $ 3,861,192.00
4, TOTAL COMPLETED & STORED TO DATE...... $ 3,856,382.00
{Column G on Continuation Shaal}
5. RETAINAGE:
a. 0.3% of Completed Work § 12,000.00
(Columns D + E on Continuation Sheet)
b. 0.3% of Stored Materal 3 0.00
{Columns F on Conlinuation Sheat)
Total Retainage (Line 52 + Sbar
Total in Column 1 of Continuation Shest . . . . . . . g 12,000.00
6. TOTAL EARNED LESS RETAINAGE . .......... $ 3,844,382.00
(Line 4 less Line & Tolal}
7. LESS PREVIOUS CERTIFICATES FOR PAYMENT
(Line 6 from prior Certificate) 8 3,837,382.00
8. CURRENTPAYMENTDUE ................... |'s 7,000.00 !
9. BALANCE TO FINISH INCLUDING RETAINAGE
(Line 3 less Line 6) $ 16,810.00
CHANGE ORDER SUMMARY ADDITIONS DEDUCTIONS
Total changes appraved in
previous months by Owner 162,971.00 11,601.00
Total approved this Month 0.00 0.60
TOTALS 162,971.00 11,601.00
NET CHANGES by Change Order 151,370.00

CERTIFICATE FOR w><_<_ ENT

ln accordance with the Contract Docusnents, based on on-site observations and the dam comprising this
application, the Coustruction Manager and Architect centify to the Owner that o the best of theie knowledge,
infoomatton and belief the Work has progressed as indicated, the quality of the Work is in accerdance with the
Contract Documents, and the Contractor is entitled to papment of the AMOUNT CERTIFIED.

AMOUNT CERTIFIED . . ... v vereeenne e ennns e $ 7.000.00
{ Attsch explananion if smounc certified differs Gorin the amoune applied foc. Iniciad oM figures on dus
Applicaton and the Cantinustion Sheet thar changed to conform to the amoune certified. )

CONSTRUCTION MANAGER: The Quandel Group, Inc.

By: U odd__ Date: njevfe
ARCHITECT: Roth Marz Partnership P. C,
By: Date:

This cessificate is not negotiable. The AMOUNT CERTIFIED s payable only to die Contrzctor named herein,
Issuance, payment, and acceptance of payment ate without prejudice t any dghts of the Owser or Contractor
undex this Contract.

AFFLICATVON AND CERTIHCATE FOR FAYMENT
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P.003/004 F-385

T-270

8148608505

From=ROTH MARZ

15:48

Sep-18-2008

%v_u_._ob._._oz AND CERTIFICATE FOR PAYMENT

PPage |

INVOICER 6691

QVANER: West Branch Area School District  projecT: West Branch Jr./Sr. High School APPLICATION NO:  Twenty-fwo  Disebution to:
358 Allport Cutoff Additions & Alterations [ owner
Morrisdale, PA 16858-9312 PERIOD TO: 12/31/05 [ wrsTRUCTIGN
MANAGFR
CONTRACTOR: Leonard S. Fiore, Inc. PROJECT NG VWB086 [ mmevwrect
5506 Sixth Avenue, Rear CONSTRUCTION MAMaGER:  The Quandel Group, Inc. % COMPLETE: 100% (] NmRacTor
Altoona, PA 16602 ARCHITECT: Roth Marz Partnership P. C. .
: CONTRACT DATE:

CONTRACTOR'S APPLICATION FOR PAYMENT

Application is made for payment, as shown betow, in coonecdon with the Contract.

Coatinuatian Sheer, is artached.

The undeesigned Contractoc cetifies that to the best of the Cantracror's knowledge, infornaticn and belief die
Woatk covered by this Application for Payment has been completed in accordance with the Contract
Dacunents, that all amounts have been paid by the Contsartoc Fac Wodk far which previcus Centdficates for
Payment wece issued and payments received from the Owner, and ¢hae curcent payment shown hetein és aow
due.

CONTRACTOR: onarg/y. Fiore, Inc.
By: et ) Date:  12/27/05
State of  PENNSYLVANIA
Courm ot BLAIR
Subseribed and sworn to before me this
27th dayof  December , 2005. Siin p...;.._wﬂi_h .T,.,_n.n m_nm,_m_._m..uiui_‘.:,.....
o 5

rmmur.m.;.m.m.uﬁm;,_o_m_‘\.mu:nqo
Chy N Micona, Blair Courty
My Cormpizcior Srpives Mar. 19, 5008

Membsr, Penrsyivaaia Azsoclalion of Notaries

/ c. .
Nuotagy Publicr Sy A

YL,
My Commission expites: .3 \h Q\D 7

1. ORIGINAL CONTRACTSUM.................. 5 3,709,822.00
2. Netchange by Change Orders ..............., § 151,370.00
3. GONTRACT SUM YO DAYE (Line1+2)......... s 3,861,192.00
4. TOTAL COMPLETED & STORED TODATE ...... § 3,868,990.00
{Coluren 5 on Gentinuation Sheet)
5. RETAINAGE:
a. 0.3% of Completed Work " § 12,000.00
(Columns D + E on Continuation Shast)
b. _0.3% of Stared Materlal 0.00
(Columns F ¢n Continualion Sheet)
Total Retainage (Line 5a + 5b or
Total in Column | of Continuation Sheet . _ . . . .. $ 12,000.00
6. TOTAL EARNED LESS RETAINAGE . .. ...... e 8 3,846,990.00
(Line 4 less LIne 5 Total)
7. LESS PREVIOUS CERTIFICATES FOR PAYMENT
{Line 6 from prior Certificate) $ 3,844,382.00
8. CURRENTPAYMENTODUE................... Is 2,608.00 |
8. BALANCE TO FINISH INCLUDING RETAINAGE
(Line 3 less Line 6) 14,202.00
CHANGE ORDER SUMMAR Y ADDITIONS DEDUCTIONS
Tatad n_._m_,_mnu wvmvnae.ﬂ_ n
prezious months by Owaer 162,971.00 11,601.00
Total approved this Month 0.00 0.00
TOTALS 162,971.00 11,601.00
NET CHANGES by Change Ocder 151,370.00

CERTIFICATE FOR PAYMENT

In accoedance with the Contcact Dacements, based on on-site observations and the data comprising chis
applicatian, the Construction Manager and Aschitect certify ta the Owaer that to the best of theic knowledge,
infacmation and belief the Work has progressed as indicated, the quality of the Work is in accordance with dhe
Concract Ducunents, and e Contesccor is catithed to pagmers of the AMOUNT CERTIFIED.

AMOUNT CERTIFIED . .. e s 2, L08.00
(Attach explanation if amount cectified differs feom the amovar applied foc. Jartial all figures on dhés
Application and the Continuation Shect that changed to canfeon to the smaunc cectefied, )

CONSTRUCTION MANAGER: The Quasdel Group, Inc

By: o SN, 71 S

ARCHITECT: Roth Marz Partnecship P. C.
By: Date:

N

Date:

N__p_oc

This cedtificate is not negotiable. The AMOUNT CERTIFIED is payable only ta the Contractoc named hetein
lsswance, payment, and acceptance of papraent are withou prejudice to any sights of the Owacx ot Contracter
vadec this Contrace.

APFLICATIONAND CERTIFICATE FOR PAYMENT

—————— e,



EXHIBIT “E”




P.004/004 F-395

T-270

8148608606

From-ROTH MARZ

15:48

Sep~18-2006

APPLICATION AND CERTIFICATEEFDR PAYMENT INVOKE# 6840 Page {
— 1
YWNER: Wast Branch Area School District  erojeck: §  West Branch Jr./Sr. High School appLicaTicNno: - Twenty-three Distabution to:
356 Allport Cuteff 4 % Additions & Altarations : [ ouner
Morrisdale, PA 16858-9312 VA PERIOD TO: 02/28/06 [] corsTrucTIoN
N MANAGER
‘ONTRACTOR: Leonard S. Fiore, Inc. ) PROJECT NO: wB086 [ Arcraect
5506 Sixth Avenue, Rear consTRUCTIONMANAGER: | te Quandel Group, Inc., % COMPLETE: 100% [] CowTRacTor
Aftoona, PA 16602 ARCHITECT: - Roth Marz Partnership P. C. o
- CONTRACT DATE:
noz.—.x >0.—.o___ﬂ.m >V—u_|_0 >._._°Z —uox v ><—Sm2.—. The undersigned noz.n.ﬁsn nwam_u that to the hest of the Contractor's _n%s_&mu. ..:ma.amn.a: and helief the
L . R . Wodk covered by this Application for Payment has been completed in accordance with the Conbrace
\pplication is ruade for payment, as shown below, in cannection with the Contract- Documents, that all amounts have been patd by the Contractor for Woask for which previous Gertuficates tor
=ontinustion Sheet, is attached Payment were issued and payments ceceived from the Owaer, and that curcent payreat shown derein is now
I. ORIGINALCONTRACTSUM ........ ... .00t $ 3,709,822.00 due.
2, NetchangebyChange Orders................ $ 151,370.00 CONTRACTOR: _Leonail S. Fiare, Inc.
3. CONTRACT SUM TO DATE{Line1+2}...... PR 3,861,192.00 By: L p Date: 02/22/06
t. TOTAL COMPLETED & STORED TODATE .. .... $ 3,858,990.00 State o  PENNSYLVANIA
{Column G on Coninualion Sheet) County ot  BLAIR
5. RETAINAGE: Subscrbed and swom to besore me this
a. 0.0% of Completed Work s 0.00 22th dayof . February , 2006.° Notadal Seal
(Columns D + E on Continuation Shest) vo_ w*?w_,mwmw.. g A__u.”__.w_hn
b. 0.0% of Stored Material  § 0.00 , /) m” - My Commission Explres Mar, 18, 2009
{Columns F an Continuation Sheet) Matary ?»@Gm@ﬁ Y\ 7 “Member, Pennsylvania Assodaton of Nataries
Total Retainage (Line 5a + 5bor My Conumission expires: 2 \ {9/09
Total in Golumn | of Continuation Sheet . . . .. .. § 0.00 CERTIFICATE —mmw 1 AYMENT
6. TOTAL EARNED LESS RETAINAGE. . ......... § 3,858,990.00 ] ) . i
(Line 4 fess Line 6 Total) fn m.nﬁo.n—..:nn with the ﬂ.b:nsunn Doruments, .rwmnm oJ on-site ohservations and the data n._qsmu:m:_w this
application, the Construction Manager and Acchitect cextify to the Owner that 1o the best of their knowledge,
7. LESS PREVIOUS CERTIFICATES FOR PAYMENT information and belief the Work bas progressed as indicated, the quality of the Work is in accordance with the
(Line 6 from prior Certificate) $ 3,846,990.00 Costract Documents, and the Contractor is entitled to payment of the AMOUNT CERTIFIED.
8. CURRENTPAYMENTDUE..................| — $ 12,000.00 _ AMOUNT CERTIFIED .. ......... P eerariea e .. $ 12,000 . 6O
N Attach explonanion ifamount certified differs frorm the amount applied for. Indual all igures onthis
9. BALANCE TO FINISH INCLUDING RETAINAGE Applicstion and the Continuation Shees that changed to conforn to the amounc cernfied,)
(Line 3 fess Line 6) $ w&»ﬁ £ CONSTRUCTION MANAGER: The Quandel Group, Iric.
By: o~k erl " Date: Y _u_bm
CHANGE ORDER SUMMARY ADDITTIONS DEDUCTTIOINS
Total changes approved in ARCHITECT: Rath Marz Partnership P. C.
previous moaths by Owner 162,971.00 11,601.00 By: Date:
Toud s.m.wnaﬁ& thiz Month - 0.00 0.00 This certificate is not negotable. The AMOURNT CERTIFIED ts payable only to the Contracxor named herein.
FOTALS 162,971.00 11.601.00 Tssuiance, payment, and acceptance of payment are without prqudice to any rights of the Owner or Contractor -
NET CHANGES _uw Q_n-.mn Ordec .‘m“.wNOhuo under this Contract.

APPLICATTON AND CHRTIFICATE FOR PAYMENT
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA
CIVIL ACTION - LAW

LEONARD S. FIORE, INC.,

Plaintiff
V.
WEST BRANCH AREA SCHOOL
DISTRICT,

Defendant

1530 |
2006 GN 2536-CD

;) ORIGIN.

e i B g

PRAECIPE FOR ENTRY OF APPEARANCE

Please enter my appearance on behalf of the Defendant, West Branch Area School

District in the above captioned action. Thank you for your cooperation.

Respectively Submitted,

MILLER & HALL

Stuart L. Hall, Esquire
Attorney for Defendant
138 East Water Street
Lock Haven, PA 17745
570-748-4802

William A. Shaw
Prothonotary/Clerk of Cogrts




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA
CIVIL ACTION - LAW

LEONARD S. FIORE, INC,, )
Plaintiff )

) 2006 GN 2536-CD
V. )
)
WEST BRANCH AREA SCHOOL )
DISTRICT, )
Defendant )

CERTIFICATE OF SERVICE

I hereby certify that on the 26™ day of October, 2006, I served a copy of the
foregoing Entry of Appearance upon Jackie Bernard, Esquire, Grappone Law Offices,
411 A Logan Blvd., Lakemont, Altoona, Pennsylvania 16602, by United States first class
mail, postage prepaid, the original being filed with the Prothonotary of the Court of

Common Pleas of Clearfield County, Pennsylvania.

MILLER & HALL

By
Stuart L. Hall, Esquire
Attorney for Defendant
138 East Water Street
Lock Haven, PA 17745
(570) 748-4802




Moy awd St
> 738 Gast Water Sheet, Lock Floven, PH 17745
%}«uy @ O//&/Am, %}7{4&’1@ ) &mm[ g Cm %&7{4&)«4

(670) 748-4802 Fns- (570) 748-9369
(809) 974-1901

October 26, 2006

William A. Shaw, Jr.
Clearfield County Prothonotary
Clearfield County Courthouse
230 East Market Street
Clearfield PA 16830

Re:  Leonard S. Fiore, Inc., v. West Branch School District
Clearfield Civil Docket No: 2006 GN 2536-CD

Dear Mr. Shaw:

Enclosed please find an original and one copy of my Praecipe for Entry of
Appearance to be filed in the above-referenced action. Please time stamp the copy and
return it to me in the enclosed self addressed stamped envelope. Thank you for your
cooperation with this matter. If you have any questions, please do not hesitate to contact

me.
Very truly yours,
axt1.. Hall 2
SLH:fmn
Enclosures

cc:  Jackie Bernard, Esquire w/Enclosure



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA
CIVIL ACTION - LAW

LEONARD S. FIORE, INC., )
Plaintiff )
)
V. ) 2006 GN 06-1536-CD
) .
WEST BRANCH AREA SCHOOL )
DISTRICT, )
Defendant ) JURY TRIAL DEMANDED
NOTICE TO PLEAD

TO: Leonard S. Fiore, Inc.

You are hereby notified to plead to the enclosed New Matter within twenty

(20) days from the service hereof or a Default Judgment may be entered against

you.

Date: November 5 , 2006

Respectfully submitted,

MILLER & HALL

Stuart L. Hall, Esquire
Attorney for Defendant
138 East Water Street
Lock Haven, PA 17745
(570) 748-4802

FILED

NSO)[ 9 ? ’192 PE/

" Willam A. Shaw
Prothonotary/Clerk of Courts (2

é Comg— o Af*t’(



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA
CIVIL ACTION - LAW

LEONARD S. FIORE, INC., )
Plaintiff )
)
V. ) 2006 GN 06-1536-CD
)
WEST BRANCH AREA SCHOOL )
DISTRICT, )
Defendant ) JURY TRIAL DEMANDED
DEFENDANT’S ANSWER WITH NEW MATTER
TO PLAINTIFF’S COMPLAINT
1. Admitted.
2. Admitted.
3. Admitted.

4. Admitted in part, denied in part. It is admitted that Defendant contracted with Plaintiff
on or about December 13, 2003. It is admitted that the contract was for a 60,000 square foot
addition to the Junior/Senior High School as well as additional renovation of the existing
structure. It is denied that a true and correct copy of the contract, along with general and
supplemental conditions was attached to the Complaint as Exhibit “A.”

5. Admitted in part, denied in part. It is admitted that Plaintiff performed construction
work on the Junior/Senior High School building. Whether Plaintiff achieved substantial
completion 1s a legal conclusion to which no response is required. To the extent a response is
deemed required, it is denied that Plaintiff performed the construction work and achieved

substantial completion on or before May 10, 2005.



6. The contract is a written document which speaks for itself and therefore no response is
required to the averments in this paragraph. To the extent a response is deemed required, the
averments are denied.

7. The averments in this paragraph state legal conclusions to which no responses are
required. To the extent references to Articles 5.1 and 5.3 concern paragraphs in the numerous
documents which make up the written contract, the paragraphs speak for themselves and no
response is required. To the extent a response is deemed required, the averments are denied.

8. The averments in this paragraph state legal conclusions to which no responses are
required. To the extent the paragraphs refer to portions of one or more of the documents which
comprise the contract, those documents speak for themselves. To the extent a response is deeme:
required, the averments are denied.

9. The averments in this paragraph state legal conclusions to which no responses are
required. To the extent the averments refer to portions of one or more of the documents which
make up the contract, those documents speak for themselves. To the extent a response is deemec
required, the averments are denied.

10. The averments in this paragraph state legal conclusions to which no responses are
required. To the extent this paragraph references a portion of one of a number of documents
which comprise the contract, the language in that document speaks for itself. To the extent a
response is deemed required, the averments are denied.

11. Whether applications for payments 20, 21, 22 and 23 have been properly submitted to
the owner it is a legal conclusion to which no response is required. To the extent a response is

required, it is denied that applications for payment 20, 21, 22 and 23 have been properly



submitted to the owner. Applications 21, 22 and 23 were never even delivered to Defendant. It i
admitted that the amounts noted on Exhibits “B,” “C,” “D,” and “E” have not been paid with the
exception of $10,000.00. It is denied those amounts are due as a result of Plaintiff’s failure to
satisfactorily complete the work.

12. Admitted in part, denied in part. It is admitted that Application 20 was in the amount
of $93,941.65 and was signed on behalf of Leonard S. Fiore, Inc., on September 26, 2005. It is
admitted that Application B was signed by the construction manager on October 27, 2005 and by
the architect on January 13, 2006. It is admitted that a true and correct copy of the application an
certificate for payment were attached to the Complaint as Exhibit “B.” The remaining averments
in this paragraph state legal conclusions to which no responses are required. To the extent
responses are deemed required, the averments are denied.

13. The averment that Defendant has breached a contract is a legal conclusion to which n
response is required. To the extent a response is required, it is denied that Defendant breached th
contract. It is admitted that Defendant did not pay Plaintiff the entire $93,941.65 listed in the
application.

14. Admitted in part, denied in part. It is admitted the document attached to the Complaii
as Exhibit “C” was in the amount of $7,000.00 and purportedly signed on behalf of Leonard B.
Fiore, Inc., on October 24, 2005. It is further admitted that the document was purportedly signed
by the construction manager on November 29, 2005. The remaining averments in this paragraph
are conclusions of law to which no responses are required. By way of further response, the

document attached to the Complaint as Exhibit “C” was not signed by the architect or delivered t

Defendant.



15. Admitted in part, denied in part. It is admitted that the application attached to the Cot
as Exhibit “D” was in the amount of $2,608.00. It is denied that it was submitted by Plaintiff for
approval and certification on November 23, 2005. It is admitted that the exhibit was purportedly
by the construction manager on February 16, 2006. The remaining allegations in this paragraph
conclusions to which no responses are required. To the extent responses are deemed required, th
allegations are denied. By way of further response, this Application was never delivered to Defe

16. Admitted in part, denied in part. It is admitted that the document attached as Exhibit
purportedly signed on behalf of Leonard S. Fiore, Inc., on February 22, 2006. It is denied that th
application was in the amount of $7,000.00. It is admitted that on April 17, 2006, Exhibit “E” wi
purportedly signed by the construction manager. The remaining averments in this paragraph are
conclusions to which no responses are required. To the extent responses are deemed required, th
averments are denied. By way of further response, the document attached to the Complaint as E»
“E” was not signed by the architect nor delivered to Defendant.

17. Denied. It is denied that these Applications were submitted to Defendant. Applicatior
Exhibits “C,” “D,” and “E” were never delivered to Defendant. By way of further response,
owner made a payment to the contractor in the amount of $10,000.00 on the Application attachec
to the Complaint as Exhibit “B.”

18. Defendant does not know what Plaintiff means when it states it has tried
unsuccessfully to determine the payment status. Therefore, the averments are denied. By way o}
further response, Defendant has made a payment of $10,000.00 to Plaintiff for this application. I
addition, Defendant has informed Plaintiff of numerous items which were not completed or were

deficient.



19. Denied. By way of further response, Defendant has informed Plaintiff of numerous
items which were not completed and of deficiencies in Plaintiff’s work. Moreover, Plaintiff has
not given Applications 21, 22 or 23 to Defendant for payment.

20. Denied. It is denied that owner has not responded to Plaintiff’s inquiries and it is
denied that the monies in question are due under the contract. By way of further response,
Plaintiff has failed to complete the items required of it under the contract.

21. Admitted in part, denied in part. By way of further response, Defendant has paid
Plaintiff in excess of $3,700,000.00 for work on this project. Despite payments in excess of
$3,700,000.00, Plaintiff refuses to complete the work required under the terms of the contract.
Plaintiff also refuses to correct the deficient work which has been brought to its attention by
Defendant. It is denied that there are outstanding balances.

22. The averments in this paragraph state legal conclusions to which no responses are
required. To the extent responses are deemed required, the averments are denied.

23. The averments in this paragraph state legal conclusions to which no responses are
required. To the extent responses are deemed required, the averments are denied.

24. The averments in this paragraph state legal conclusions to which no responses are

required. To the extent responses are deemed required, the averments are denied.



Count One
Breach of Contract

25. Paragraphs One (1) through Twenty-four (24) of this Answer with New Matter are
hereby incorporated by reference as if fully set forth.

26. The averment in this paragraph states legal conclusions to which no responses are
required. To the extent responses are deemed required, the averments are denied.

27. The averments in this paragraph state legal conclusions to which no responses are
required. To the extent responses are deemed required, the averments are denied. By way for
further response, Applications 21, 22 and 23 were never given to Defendant.

28. The averments in this paragraph state legal conclusions to which no responses are
required. To the extent responses are deemed required, the averments are denied.

29. The averments in this paragraph state legal conclusions to which no responses are
required. To the extent responses are deemed required, the averments are denied. By way of
further response, Plaintiff breached the contract between the parties.

30. The averments in this paragraph state legal conclusions to which no responses are
required. To the extent responses are deemed required, the averments are denied.

THEREFORE, Defendant West Branch Area School District requests that judgment be
entered in its favor and against Plaintiff.

Count Two
Unjust Enrichment

Paragraphs One (1) through Thirty (30) of this Answer with New Matter are hereby
incorporated by reference as if fully set forth.

31. Admitted.



32. Admitted in part, denied in part. It is admitted that Defendant promised to
compensate Plaintiff for quality work done in accordance with the terms of the contract
documents. Any inference that Defendant agreed to pay Plaintiff for incomplete work or
work which was not done in a workmanlike manner is denied.

33. Admitted in part, denied in part. It is denied that Plaintiff had timely and
competent performance. It is admitted that Defendant has refused to pay the full balance
which Plaintiff claims is due. Defendant denies the balances alleged due by Plaintiff are due.
By way of further response, Plaintiff has failed to complete work required of it under the
terms of the contract. In addition, numerous items of Plaintiff’s work were not done in a
workmanlike manner.

34. The averments in this paragraph state legal conclusions to which no responses are
required. To the extent responses are deemed required, it is specifically denied that
Defendant has been unjustly enriched in the amount of $1 13,308.65.

THEREFORE, Defendant West Branch Area School District requests judgment in its
favor and against Plaintiff.

Count Three

Contractor and Subcontractor Payment Act
(The “Act™) 73 P.S. §501 et seq.)

Paragraphs One (1) through Thirty-four (34) are hereby incorporated by reference as
if fully set forth.
35. The referenced Act is a written document which speaks for itself. The averments

in this paragraph state legal conclusions to which no responses are required.



36. The Act is a written document which speaks for itself. The averments in this
paragraph are legal conclusions to which no responses are required. To the extent responses
are deemed required, the averments are denied.

37. The Act is a written document which speaks for itself. The averments in this
paragraph state legal conclusions to which no responses are required. To the extent
responses are deemed required, the averments are denied.

38. The Act is a written document which speaks for itself. The averments in this
paragraph state legal conclusions to which no responses afe required. To the extent responses
are deemed required, the averments are denied.

39. Admitted in part, denied in part. It is admitted that Defendant has not paid
Plaintiff $93,941.65 in relation to Application 20. It is denied that Plaintiffs are entitled to
$93,941.65. By way of further response, Defendant made a payment to Plaintiff in the
amount of $10,000.00 concerning Application 20. By way of further response, Plaintiff’s
work which is the basis of Application 20 was not fully completed and/or completed in a
workmanlike manner.

40. The averments in this paragraph state legal conclusions to which no responses are
required. To the extent responses are deemed required, the averments are denied.

41. The Act 1s a written document which speaks for itself. The averments in this
paragraph state legal conclusions to which no responses are required. To the extent
responses are deemed required, the averments are denied.

42. To the extent this paragraph is referencing a portion of the Act, Defendant’s

response is that the Act is a written document which speaks for itself. In addition, the



averments in this paragraph state legal conclusions to which no responses are required. To
the extent responses are deemed required, the averments are denied.

43. The averments in this paragraph state legal conclusions to which no responses are
required. To the extent responses are deemed required, the averments are denied.

44. The averments in this paragraph state legal conclusions to which no responses are
required. To the extent responses are deemed required, the averments are denied.

THEREFORE, Defendant West Branch Area School District respectfully requests that
judgment be entered in its favor and against Plaintiff.

New Matter

45. Paragraphs One (1) through Forty-four (44) of this Answer with New Matter are
hereby incorporated by reference as if fully set forth.

46. Plaintiff’s Complaint fails to state a cause of action upon which relief can be
granted.

47. Defendant has made payments to Plaintiff in excess of $3,700,000.00.

48. Plaintiff breached the terms of the contract documents by failing to completé all
work required under the contract.

49. Plaintiff breached the terms of the contract documents by failing to complete the
work required under the terms of the contract in a workmanlike manner.

50. Defendant has provided Plaintiff with a punch-list of items noting numerous
items which have not been completed or which were not completed in a workmanlike

manner.



51. Despite receiving the punch-list of items, Plaintiff continues to refuse to complete
the unfinished items and to correct the items which were not done in a workmanlike manner.

52. Defendant has informed Plaintiff that Defendant will pay the amounts referenced
in Exhibit “B” minus the $10,000.00 already paid when Plaintiff completes the items
required of it under the terms of the contract.

53. Despite Defendant’s offer to pay Plaintiff the amounts noted in Exhibit “B” once
Plaintiff corrects the deficient items and completes the work under the contract, Plaintiff
refuses to complete and/or correct those items.

54. Plaintiff has failed to mitigate its damages.

55. Defendant has acted in good faith.

56. Plaintiff is precluded from pursuing some or all of its claims in this matter due to
Plamtiff’s beach of the contract.

57. Plaintiff never delivered Applications 21, 22 and 23 to Defendant for payment
and therefore is precluded from pursuing an action for amounts allegedly due under these
Applications.

58. Application 21, attached to the Complaint as Exhibit “C,” was never signed by
the architect.

59. Application 22, attached to the Complaint as Exhibit “D,” was never signed by
the architect.

60. Application 23, attached to the Complaint as Exhibit “E,” was never signed by
the architect.

61. The architect withheld its Certificate for payment of Applications 21, 22 and 23.

10



62. Pursuant to the contract documents, no payment is due Plaintiff for any
application for which a certificate for payment has not been signed by the architect.
63. Under the terms of the contract documents, Plaintiff is responsible for correcting
its non-conforming work.
THEREFORE, Defendant West Branch Area School District requests judgment be
entered in its favor and against Plaintiff Leonard S. Fiore, Inc.
Respectfully submitted,

MILLER & HALL

ol Yot e

Stuart L. Hall, Esqulre
Attorney for Defendant
138 East Water Street
Lock Haven, PA 17745
570-748-4802

11



VERIFICATION

I, Arleen P. Multhauf, Superintendent of West Branch Area School District, hereby
state that the language of the foregoing Answer with New Matter is that of counsel and not
necessarily my own; however, I have read the foregoing document and, to the extent it is
based upon information that I have given to counsel, it is true and correct to the best of my
knowledge, information, and belief.

I understand that false statements made herein are subject to the penalties of
18 Pa.C.S.A. Section 4904 relating to unsworn falsifications to authorities.

West Branch Area School District

Date: November 5 , 2006

Ar
Superintendent

12



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA
CIVIL ACTION - LAW

LEONARD S. FIORE, INC., )
Plaintiff )
) 2006 GN 2536-CD
V. )
)
WEST BRANCH AREA SCHOOL )
DISTRICT, ) JURY TRIAL DEMANDED
Defendant )
CERTIFICATE OF SERVICE

I hereby certify that on the M day of November, 2006, I served a copy of the
foregoing Answer with New Matter upon Jackie Bernard, Esquire, Grappone Law Offices,
411 A Logan Blvd., Lakemont, Altoona, Pennsylvania 16602, by United States first class
mail, postage prepaid, the original being filed with the Prothonotary of the Court of Common

Pleas of Clearfield County, Pennsylvania.

MILLER & HALL

el U 55—

Stuart L. Hall, Esquire/

Attorney for Defendant

138 East Water Street

Lock Haven, PA 17745
(570) 748-4802
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GRAPPONE LAW OFFICES
JOSEPH A. GRAPPONE
JACKIE A, BERNARD
411A LOGAN BLVD., LAKEMONT
ALTOONA, PENNSYLVANIA 16602

(814) 946-4405

LEONARD S. FIORE, INC.,

Plaintiff

VS.

WEST BRANCH AREA SCHOOL
DISTRICT
‘Defendant

: IN THE COURT OF COMMON
: PLEAS GF CLEARFIELD

. COUNTY PENNSYLVANIA

: 2006 -1536-CD

- Civil'Action - Law

Ccunsel of Record for these
Parties

e
t e

- GRAPPONE LAW OFFICES

Jackie Atherton Bernard, Esquire

411 A Logan Blvd., Lakemont
“Altoona, PA 16602
Telephone No. (814) 946-4405
"F-“ MNo. (814) 946-1396

Fov the Defendant

Miilcr& Hall S
Stuart L, Hall, Esquire
128 Kast Water Street
Lock Haven, PA 17745
(576} 748-4802

FILED 4.
NOV 27 200

William A. Shaw
Prothonotary/Clerk of Courts’




GRAPPONE LAW OFFICES |

JOSEPH A, GRAPPONE
JACKIE A. BERNARD
411A LOGAN BLVD., LAKEMONT
ALTOONA, PENNSYLVANIA 16602

(814) 946-4405

LEONARD S. FIORE, INC,, : iN THE COURT OF COMMON

WEST BRANCH AREA SCHOOL

: PLEAS OF CLEARFI];ELD
Plaintiff : COUNTY PENNSYLVANIA

: 2006 -1536-CD

: Civil Action - Law

DISTRICT

Defendant

PLAINTIFEF’S ANSWER TO NEW MATTER

AND NOW comes the Plaintiff, LEONARD S. FIORE INC who by and through its
attorney, Grappone Law Offices, files this Answer to Defendant $ New Matter and in support
thereof avers as follows:

45.

46.

47.

49.

48.

Plcuntlff incorporates by reference hereto thc a/erments of its Complalnt as though
set forth at length herein. .

Defendant allegation is a legal conclusion to which no response is required, to the
extent that an answer is required, the same is denied in that Plaintiff expended
considerable resources performing the contractual work and Defendant has
enjoyed the benefit of the Plaintiff’s work w1thout justly compensating Plaintiff in
v1olat10n of the Contract. o b

It is admitted that in accordance with the Contract and change orders, Defendant
made payments to Plaintiff for work performed and services rendered in the |
amount of $ 3,753,440.35. However, pursuant to the Contract and the change
orders, Defendant is obligated to Plaintiff $3,858,990.00. It is denied that the
amount paid Plaintiff is relevant to the outstanding balances due Plaintiff for other
work performed pursuant to the Contract and at the request of the Defendant.
Denled Plaintiff performed all work under the contract completely, tlmely, and in
a workmanlike manner. By way of further leply to new matter, the Contract
provides for progress payments to Plainti{f. 1t is further denied that Plaun’ut]L did
not complete the work set forth under Payment Application 20. Strict proof to the
contrary is demanded at trial.

Denied. Plaintiff incorporates the answer Cet forth in the precedmg paragraph and
the dverments of its complaint. ‘ d




50.

51.

52.

33.

54.

33,

.

It is denied that Defendant supplied Plaintiff with an accurate and dated punch list.
Furthermore, the undated punch list referenced in Defendant’s paragraph 50 was
only recently provided after the filing of this action. ‘

It is denied that the Plaintiff failed to complete unfinished items or that other tasks
were not performed in a workmanlike manner. In fact, Plaintiff fully performed
until Defendant’s breach of the Contract. By way of further answer, Defendant is
in possession of Plaintiff’s work and Plaintiff believes and therefore avers that any
wear and tear is due solely to Defendant and those occupying the property under
Defendant. Plaintiff further incorporates herein by reference hereto 1ts answer in
the precedlng paragraph and paragraph 52.

It is admitted that the Defendant has refused to pay Plaintiff under Payment
Application 20 and has made payment thereon contingent upon Plainiiff
performing additional work. It is denied that Defendant has any right to withhold
payment from Plaintiff on a payment application that has been certified and
approved by the Defendant’s construction manager and architect in conformance
with the Contract. Defendant is attempting to treat payment application 20 the
same as retainage, which is not authorized under the contract. Any amendments
to the Contract must be in writing and- signed by both parties. No such

amendments to the Contract to support Defendant’s demands exist. = Plaintiff

incorporates herein by reference hereto the averments of its complaint as if set
forth at length herein.

Denied. Plaintiff incorporates herein by reference hereto its answer in the
preceding paragraph. By way of further answer, Plaintiff is entitled to payment for
approved and certified payment applications. The demands by Defendant as
outline in paragraph 52 and 53 of its New Matter are unilateral modifications to
the Contract. Defendant has no contractual basis to withhold payment on an
approved and certified payment application nor attach new conditions precedent
on payments to Plaintiff. Plaintiff incorporates herein by reference hereto the
averments of its complaint as if set forth at length herein. :

Denied. To the contrary, Plaintiff attempted for months to discuss this matter with
Defendant’s representatives in an effort to avoid litigation, additional fees, and
interest. The Defendant refused to discuss or even address numerous inquiries by
Plaintiff and in fact, its governing body, the school board, also répeatedly 1gnored
the Defendant’s contractual obligations. o

It is denied that the Defendant has acted in good falth Plam’uft mcorporates
herein by reference hereto the averments of its Complaint and its Answer to New
Matter, as if set forth at length herein. Based upon knowledge, 1nf0rmat10n and
belief, Plaintiff avers that the majority of Defendant’s school board won election
on a “anti-project” platform. As a result of this predisposition ahd philosophy
against the project, Defendant’s school board has been obstreperous as to project
issues and neglectful of its contractual responsibilities. Defendant’s refusal to




56.

57.

58,

59.

comply with the Contract or even address the outstanding amounts owed evidences
its bad faith in how it has handled this matter. By way of example, once Plaintiff
submits the applications prior to the twenty-fifth day of the month, Defendant is
contractually obligated to tender payment by the thirtieth day of the following
month, which it has failed to do. 'Additionally, Defendant is holding hostage the
proceeds under Payment Application 20, in direct violation to the terms of the
Contract, and insists that Plaintiff continues to work in order to receive payment
for work already performed and approved by Defendant’s own agents. Plaintiff
incorporates herein by reference hereto the averments of its complaint as if set
forth at length herein.

Denied. Defendant allegation is a conclusion of law without reference to the legal
theory upon which it is based and therefore, no response is required. To the extent
that an answer 1s required, the same is denied and the Plaintiff incorporates herein
by reference hereto the averments of its Complaint and its Answers to New Matter,
as set forth herein. -
It is denied that the Plaintiff must deliver application payments directly to
Defendant in order to receive payment. In fact, the Contract, ordinary business
practice and the past practice on this project dictate that all payment applications
be forwarded for review, approval and certification to Defendant’s agents, the
construction manager and the architect. The manager and the architect provide the

‘applications to the Defendant. Plaintiff complied with this procedure in submitting

Payment Applications 21, 22, and 23. Plaintiff incorporates by reférence herein
the averments of its complaint as though set forth at length herein.

Admitted in part and denied in part. It is admitted that the Plaintiff does not
possess a copy of Payment Application 21, which has been certified by the
architect. It is unknown by Plaintiff whether Defendant’s architect certified this
application. Plaintiff has attempted on numerous occasions to obtain  from
Defendant an explanation as to the certification status and/or payment status of the
outstanding applications. Defendant has failed to offer a reason under the Contract
as to the withholding of certification and/or payment and instead, demands that the
Plaintiff continue to work without being paid. Any withholding of certification, if
the application has not been signed, is thus, unwarranted and unreasonable.
Plaintiff incorporates by reference hereto the averments of this reply to new matter
and the averments of its complaint, as it set forth at length herein.

Adinitted in part and denied in part. It is admitted that the Plaintiff does not
possess a copy of Payment Application 22, which has been certified by the
architect. It is unknown by Plaintiff whether Defendant’s architect certified. this

~ application. Plaintiff has attempted on numerous occasions to obtain from

Defendant an explanation as to the certification status and/or payment status the
outstanding applications. Defendant has failed to offer a reason under the Contract
as to the withholding of certification and/or payment and instead, demands that the
Plaintiff continue to work without being paid. Any withholding of certlﬁcatlon if
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61.

62.

63.

the application has not been signed, is thus, unwarranted and unreasonable.
Plaintiff incorporates by reference hereto the averments of this reply to new matter
and the averments of its complaint, as it set forth at length herein.

Admitted in part and denied in part. It is admitted that the Plaintiff does not

possess a copy of Payment Application 23, which has been certified by the
architect. It is unknown by Plaintiff whether Defendant’s architect certified this
application. Plaintiff has attempted on numerous occasions to obtain from
Defendant an explanation as to the certification status and/or payment status the
outstanding applications. Defendant has failed to offer a reason under the Contract
as to the withholding of certification and/or payment and instead, demands that the
Plaintiff continue to work without being paid. Any withholding of certification, if
the application has not been signed, is thus, unwarranted and unreasonable.
Plaintiff incorporates by reference hereto the averments of this reply to new matter
and the averments of its complaint, as it set forth at length herein.

Admitted in part and denied in part. It is admitted that the Plaintift does not
currently possess copies of Payment Applications 21, 22, and 23, signed by the
Architect. It is unknown to Plaintiff whether these applications have been certified
by the architect, as Defendant has repeatedly refused to verify the certification
status and/or payment status for Plaintiff. However, in the event that the
applications have not been certified, it is denied that any withholding of
certification is warranted or reasonable under the contract where no written
explanation for the specific payment applications has been provided. Plaintiff

- incorporates by reference hereto the averments of its complaint as though set forth

at length herein. : e

Admitted in part and denied in part. It is admitted that the contract requires
Defendant’s agent-architect to approve payment applications for payment. It is
denied that Defendant can use a bad faith withholding of approval on payment
applications to justify failing to pay for work, which it has benefited and it has
used. Plaintiff incorporates by reference hereto the averments of its complaint and
its answer to new matter, as if set forth at length herein. '

Admitted in part and denied in part. Should work of Plaintiff’s be nonconforming,
Plaintiff is responsible for correcting nonconforming work. It is'denied, however,
that Defendant can unilaterally modify the terms of the contract by withholding
monies which have been approved for payment to Plaintiff by Defendant’s
construction manager and architect under the guise other work was
nonconforming. The very approval and certification by Defendant’s -agents
contradicts the allegation that the work was nonconforming. Plaintiff incorporates
herein by reference hereto the averments of its complaint and its answer to new
matter. '




WHEREFORE, Plaintiff respectfully requests that this Honorable Court deny and dlsmlss
~ the Defendant’s New Matter and enter judgment in favor of the Plaintiff.

Resy ectfully submitted,




VERIFICATION

I, Michael A. Fiore, Vice President of Leonard S. Fiore, Inc., verify the statements
made in the foregoing Answer and New Matter are true and correct to the best of my
knowledge, information and belief. [ understand that false statements herein are made subject

to the penalties of 18 Pa. C.S. Section 4904, relating to unsworn falsification to authorities.

. L.S. Fiore, Inc.
| - BY: W

Michael A. Fiore, vice président

Dated: November é ’ | , 2006




LEONARD S. FIORE, INC,, : IN THE COURT OF COMMON
: PLEAS OF CLEARFIELD
Plaintiff : COUNTY PENNSYLVANIA

: 2006 -1536-CD
VS, :

: Civil Action - Law
WEST BRANCH AREA SCHOOL

DISTRICT
' Defendant

CERTIFICATE OF SERVICE

I, Jackie Atherton Bernard, Esquire, of Grappone Law Office do hereby certify that I
have served on the Defendant in the above referenced matter a true and correct copy of

Plaintiff's Answer and New Matter on their attorney of record as follows:

Stuart L. HaH, Esquire
138 East Water Street
Lock Haven, PA 17745

By sending same United States First Class Mail, postage prepaid, on November 21, 2006.

] aclue Atherton Bemard Esqu1re
Grappone Law Office

411 A Logan Blvd., Lakemont
Altoona, PA 16602




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DOCKET # 101945
NO: 06-1536-CD

SERVICE# 1 OF 1

COMPLAINT

PLAINTIFF:  LEONARD S. FIORE INC.
VS,
DEFENDANT: WEST BRANCH AREA SCHOOL DISTRICT

SHERIFF RETURN
L.________________________________________________________________________________________________|

NOW, October 05, 2006 AT 9:00 AM SERVED THE WITHIN COMPLAINT ON WEST BRANCH AREA SCHOOL
DISTRICT DEFENDANT AT 356 ALLPORT CUTOFF, MORRISDALE, CLEARFIELD COUNTY, PENNSYLVANIA, BY
HANDING TO CINDY GORMONT, ADMINSTRATIVE SECRETARY A TRUE AND ATTESTED COPY OF THE
ORIGINAL COMPLAINT AND MADE KNOWN THE CONTENTS THEREOF.

SERVED BY: HUNTER / DEHAVEN

PURPOSE VENDOR CHECK # AMOUNT
SURCHARGE GRAPPONE 10339 10.00

SHERIFF HAWKINS GRAPPONE 10339 29.96

FILED

/380 LM

DEC 14 20@

William A. Shaw
Prothonotary/Clerk of Courts

Sworn to Before Me This
So Answers,

Sheriff

Day of 2006




LEONARD S. FIORE, INC., ~: INTHE COURT OF COMMON PLEAS
Plaintiff : CLEARFIELD COUNTY,
. : PENNSYLVANIA

: 2006 GN 1536-CD

Lo Vs, . o L ; o
: R ' ' ~~ . Civil Action - Law
WEST BRANCH AREA SCHOOL ' . '

DISTRICT . :
' Defendant SRR ,Request for Admnssnons
AFFIDAVIT OF SERVICE-
. STATE OE PENNSYLVANIA .
R oSS
COUNTY OF BLAIR . -

.

I Jackle Atherton Bemard Esquire, who bemﬂ duly sworn accordmg to law depose
and say that I served the original and two copies of a Request for Admissions on StuartL. =
3, Esquire, counsel fgr Defendant, 138 East Water" Street, Lock Haven PA 17745 on
‘ X5 2007 by regular mail, postage I)xcpald .

Jagkie Ampr‘ron Bernard Esqulre

Sworn to and subscrlbed before me %mmar 25_ 2007 L

T NOTARIAL SEAL <

i , / Z :

[ JULIE MYERS, Notary Public WZL/ 2/5,\/3
. Altoona, Bluir County, PA No Public
My Commission Expires Oct. 21, 2009

i ) ‘ 1 .. . L ' . K ) ) ‘ ?» .
GRAPPONE LAW OFFICES - o : E I L E EE

JOSEPH A. GRAPPONE

JACKIE A. BERNARD

Willlam A, Shaw '
notary/c/m of Courts

ATOONA, PENNSIIVANIA 1660 ‘ - _ 3 JAN 31 20[]7 _
(814) 946-4405 s o . ' e m /! 35(CJ
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA
CIVIL ACTION - LAW

LEONARD S. FIORE, INC., )

Plaintiff ﬂ

; Ol 153D

v B Oieies
WEST BRANCH AREA SCHOOL )
DISTRICT, )

Defendant ) JURY TRIAL DEMANDED

CERTIFICATE OF SERVICE

prepaid.

[ hereby certify that on the 29™ day of January, 2007, I served a copy of Defendant
West Branch Area School District’s First Request for Production of Documents Directed
to Plaintiff upon Jackie Bernard, Esquire, Grappone Law Offices, 411 A Logan Blvd.,

Lakemont, Altoona, Pennsylvania 16602, by United States first class mail, postage

LAW OFFICF MILLER & HALL

Stuart L. Hall Esqulre
Attorney for Defendant
138 East Water Street
Lock Haven, PA 17745
(570) 748-4802

FILED_

6 s zuu%)
Wﬂl{ur: : :hé\\

aw
notary/Cierk of Gourts

| Gns TM,\




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA
CIVIL ACTION - LAW

LEONARD S. FIORE, INC., )
Plaintiff )
)
v. ) 2006 GN 06-1536-CD
) & O
WEST BRANCH AREA SCHOOL ) 0 IGINAL
DISTRICT, )
Defendant ) JURY TRIAL DEMANDED
CERTIFICATE OF SERVICE

1 hereby certify that on the 29" day of January, 2007, I served a copy of Defendant
West Branch Area School District’s First Set of Interrogatories Directed to Plaintiff upon
Jackie Bernard, Esquire, Grappone Law Offices, 411 A Logan Blvd., Lakemont, Altoona,

Pennsylvania 16602, by United States first class mail, postage prepaid.

LAW OFFICES OF MILLER & HALL

Attorney for Defendant
138 East Water Street
Lock Haven, PA 17745
(570) 748-4802

43

©o
%%Ifzaf‘h A 4;\:}/
Prothonctary/Clerk of Courts




GRAPPONE LAW OFFICES
JOSEPH A. GRAPPONE
JACKIE A. BERNARD
411A LOGAN BLVD., LAKEMONT
ALTOONA, PENNSYLVANIA 16602

(814) 946-4405

LEONARD S FIORE, INC., : IN THE COURT OF COMMON PLEAS
Plamtlff v : CLEAEFIELD COUNTY,
: PENNSY{.VANIA

: 2006 GN 1536
VS. : i
: Civil Action - Law
WEST BRANCH AREA SCHOOL

DISTRICT | : - N
Defendant : REQUEST FOR PRODUCTION OF
DOCUMENTS
. AFFIDAVIT OF SERVICE
STATE OF PENNSYLVANIA
- - . SS:
‘COUNTY OF BLAIR :

A, Jacklv Atherton Bernard, Esqutre who bemg dul\, sWworn accordlng to law depose
and say rhat I served the original and two copies of a Reqtiest for Production of Documents on

~ Stuart L. Hall, Esquire, counsel for Defendant, 138 East Water Street, Lock Haven, PA

17745 on February 15, 2007 by regular mail, postage prepaid.

NOTARIAL SEAL

JULIE MYERS, Notory Public
Altoona, Blair County, PA
My Commission Expires Oct. 21, 2009

P ER

6

] William A. Shaw
Prothonotary/Clerk of Courts




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA
CIVIL ACTION - LAW

LEONARD S. FIORE, INC., ) D ORIGINAL
Plaintiff ) 93
) 2006 GN 2536-CD
V. )
)
WEST BRANCH AREA SCHOOL )
DISTRICT, ) JURY TRIAL DEMANDED
Detendant )
CERTIFICATE OF SERVICE

I hereby certify that on the M day of February, 2007, I served a copy of
Defendant West Branch Area School District’s Response to Plaintiff’s Request for
Admissions upon Jackie Bernard, Esquire, Grappone Law Offices, 411 A Logan Blvd.,
Lakemont, Altoona, Pennsylvania 16602, by United States first class mail, postage

prepaid.
LAW OFFICES OF MILLER & HALL

By ' QZM

Stuart L. Hall, Esquire ’
Attorney for Defendant
138 East Water Street
Lock Haven, PA 17745
(570) 748-4802

Ml - C
FEf'693 ~

William A. Shaw
Prothonotary/Clerk of Courts




GRAPPONE LAW OFFICES
JOSEPH A. GRAPPONE
JACKIE A. BERNARD
411A1LOGAN BLVD., LAKEMONT
ALTOONA, PENNSYLVANIA 16602

(814) 946-4405

LEONARD S: FIORE, INC.,

Plaintiff

VS.

WEST BRANCH AREA SCHOOL
DISTRICT
Dcfe_ndant

v T

: IN THE COURT OF COMMON
: PLEAS OF CLEARFIELD

: COUNTY PENNSYLVANIA

: 2006 -1536-CD

: Civil Action - Law

: Motion For Partial Summary Judgment

Counsel of Record for these
Parties

GRAPPONE LAW OFFICES
Jackie Atherton Bernard, Esquire
411 A Logan Blvd., Lakemont
Altoona, PA 16602
Telephone No. (814) 946-4405

Fax No. (814) 946-1396

For the Defendant

Milier & Hall

Stuart L. Hall, Esquire
138 East Water Street
Lock Haven, PA 17745
(570) 748-4802

Willlam A. Shaw
Prothonotary/Clerk of Courts
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LEONARD S. FIORE, INC., : IN THE COURT OF COMMON

: PLEAS OF CLEARFIELD
Plaintiff - : COUNTY PENNSYLVANIA

: 2006 -1536-CD
vs. : s
! ' ' : Civil Action - Law
: WEST BRANCH AREA SCHOOL ' '

DISTRICT | : Motion for Partial Summary Judgment
Defendant : oo

MOTION FOR PARTIAL SUMMARY JUDGMENT ‘

’ NOW COMES the Plaintiff, LEONARD S§. FIORE, INC who by and through its
.attorney, GRAPPONE LAW OFFICE, and respectfully moves your Honorable Court,
pursuant to Pennsylvania Rule of Civil Procedure Rule 1035 to enter a summary judgment
against Defendant West Branch Area School District (*West Branch”) and in favor of the
P]amtlff on Count III of the Plaintiff’s Complaint, and in :,upport thereof avers as +"ol]ows

1. The pleadmgs are closed and time exists within which to dlspose of this \/Ionon Wlthout
delaylng trial.

2. T he pleadlngs of record, dlscovery responses, this Motion clearly shows thdt there i$no
genuine issue as to any material fact to be tried under Count III of the Plamtlft’ S
Complaint: - ’

a. The Contractor and Subcontractor Payment Act, 73 P. S Section 5017 et seq. (“the
Act™) apphes to the case at bar AS A MATTTER OF LAW relative to the subject
matter 0f Count III of the Plaintiff’s Complaint, payment apphcatlon 20. ;

1) the subject of the parties contract does not mvolve le or fewer lcswentlal umts

_ under 503 (a) of the Act R

- (i)  the subject of the parties’ contract does not mvo]ve the Contractor purchaqmg
- material for its own real property under 503 (b) of the Act. o
- (iii) ALL OF THE ABOVE HAS BEEN ADMITTED BY THE DEFENDANT IN
: PARAGRAPHS 4, 11, 13 AND 39 OFITS A\I?WER TO THE PLAINTIFF S
COMPLAINT.

b. Defendant Owner failed to pay application 20 in full to Contractor Plalntiff as requlred
by the Act. THE DEFENDANT ADMITS THIS FACT IN PARAGRAPHS 11 13

AND 39 OF ITS ANSWER TO THE PLAINT lF F’S CO‘\/IPLAINT

c. The Defepdant ADMITS to the parties’ contract and that 1t speaks for 1t9elt




d. AS A MATTER OF LAW, under section 505 (a) of the Act, the Owner shall pay the

Contractor strictly in accordance the terms of the construction contract.

(i) pursuant to section 5.3 of the parties’ ADMITTED construction contract
Owner shall make payment to the Contractor not later than the 30™ day of
month following submission of the application for Payment to the Construction
Manager by the Contractor.

(i)  Defendant Owner ADMITS Application 20 was submitted by the Contractor
on September 26, 2005 to the Construction Manager in paragraph 12 of its
Answer to the Plaintiff’s Complaint. ‘ ‘

(iii)  Defendant Owner ADMITS Application 20 was signed by the. Construction
Manager, On October 27, 2005, in time to comply with section 5.3 of the
parties’ construction contract as above, and by such signature the Construction
Manager and Architect certified to the Owner that based on on-site

- observations, the Contractor’s work progressed to the point of” Application 20
and that the quality of the work is in accordance with Contract Documents
AND THAT THE CONTRACTOR IS ENTITLED TO PAYMENT OF THE
| $93,941.65. : A

(iv) DESPITE THESE ADMITTED FACTS in breach of section 9.4.3 of the

: general conditions of the ADMITTED Construction Contract DEFENDANT
OWNER HAS FAILED TO PAY APPLICATION 20 ($93,941.65), AS
REQUIRED UNDER THE ACT. . '

(v)  The Owner in withholding payment in full under Application 20 has failed to

' comply with Section 9.5.1 of the construction contract. e ,

(vi)  In light of the certification by the Construction Manager and Architect and the
clear and unequivocal terms of the ADMITTED construction contact, the
Defendant Owner’s opinion of the work is immaterial under the terms of the
construction contract that the Defendant prepared. The Defendant simply did
not make it material under the construction contract and not a justification to
violate the Act. ' ’

e. It is an UNDISPUTED FACT that the Defendant Owner failed io ‘produce any
notification to the Plaintiff Contractor of any items that under the construction contract
could be deemed deficiency items, within seven calendar days from Application 20.
AS CERTIFIED BY THE CONSTRUCTION MANAGER AND ARCHITECT,
DULY AUTHORIZED TO DO SO UNDER THE CONSTRUCTION CONTRACT,
THERE ARE NO DEFICIENCY ITEMS UNDER APPLCATION 20,

f. Section 505 (d) of the Act provides, AS A MATTER OF LAW, that: . ; v
1) interest equal to 1% per month is due on the unpaid. sums due under
Application 20 from the time it was due, October 30, 2005 o

g Section 512 (a) and (b) of the Act provide, AS A MATTER OF LAW, that: : ,
(1) a penalty equal to 1% per month is due on the unpaid sum$ dué under
Application 20 from the time it was due, October 30, 2005 L
- (i)  reasonable attorney’s fees in an amount set by the Court, together with
expenses are to be imposed against the Defendant :

i




GRAPPONE LAW OFFICES
JOSEPH A. GRAPPONE
JACKIE A, BERNARD
411A LOGAN BLVD., LAKEMONT
ALTOONA, PENNSYLVANIA 16602

(814) 946-4405

A i
3. The Defendant has been in possession of, has been utilizing and continues to benefit from
the Plaintiff’s work product represented by Application 20 by its continuous use thereof.

4. The Plaintiff is entitled to Judgment against the Defendant under Count III of the
Plaintiff's Complaint for Application 20 under the Act, AS A MATTER OF LAW- for the
foregoing reasons without any material question of fact to be determined by a trier of fact.

WHEREFORE, the Plaintiff respectfully request that your Honorable Court enter
Summary Judgment in favor of the Plaintiff and against the Defendant on Count Il of the
PlaintifPs Complaint relative only to Application 26 in the sum of $93,941.65, plus $15,
970.08 in penalties to March 30, 2007, plus $15,970.08 in interest to March 30, 2007 for a
total of $125,881.81 to March 30, 2007, plus an additional $1,878.83 each month or fraction
thereof until Application 20 is paid in full, plus a reasonable attorney fee of $12,500.00 and
costs.

Respectfully submitted,




GRAPPONE LAW OFFICES
JOSEPH A. GRAPPONE
JACKIE A. BERNARD
411ALOGAN BLVD., LAKEMONT
ALTOONA, PENNSYLVANIA 16602

{814) 946-4405

LEONARD S. FIORE, INC.,, : IN THE COURT OF COMMON
: PLEAS OF CLEARFIELD
Plaintiff : COUNTY PENNSYLVANIA

: 2006 -1536-CD
VS, : :
: Civil Action - Law
WEST BRANCH AREA SCHOOL '

DISTRICT : Motion for Partial Summary Judgment
Defendant : .

CERTIFICATE OF SERVICE

L Jackie Atherton Bernard, Esquire, of Grappone Law Office do hereby certify that I
have served on the Defendant in the above referenced matter a true and correct copy of
Plaintiff’s Motion for Partial Summary Judgment on their attorney of record as follows:

Stuart L. Hall, Esquire
138 East Water Street:
Lock Haven, PA 17745

By sending same United States First Class Mail, postage prepaid, on (2:42%! Zﬁfé 2007.

gackie Atherton Bernard, Esqulre
Grappone Law Office - ;
411 A Logan Blvd., Lakemoht
Altoona, PA 16602




GRAPPONE LAW OFFICES
JOSEPH A. GRAPPONE
JACKIE A. BERNARD
411A LOGAN BLVD., LAKEMONT
ALTOONA, PENNSYLVANIA 16602

(814) 946-4405

LEONARD S. FIORE, INC., : INTHE COURT OF COMMON

. : PLEAS OF CLEARFIELD
Plaintiff : COUNTY PENNSYLVANIA .
: 2006 -1536-CD
Vs. :
: Civil Action - Law
WEST BRANCH AREA SCHOOL, :
DISTRICT : Order

Defendant

PROPOSED ORDER

AND NOW, this day of - 2007, upon consideration of the foregdi’ng
Motion for Partial Summary Judgment, it is hereby ordered, directed, that partial summary
Jjudgment is entered against the Defendant and in favor of the Plaintiff in tﬁe amount of
$138,381.81 plus $1,878.83 per month each month or fraction thereof after March 30, 2007, |

until the Plaintiff is paid in full.

By the Court




GRAPPONE LAW QFFICES
JOSEPH A. GRAPPONE
JACKIE A. BERNARD
411A LOGAN BLVD., LAKEMONT
ALTOONA, PENNSYLVANIA 16602

(814) 946-4405

LEONARD S. FIORE, INC., : INTHE COURT OF COMMON
: PLEAS OF CLEARFIELD
Plaintiff : COUNTY PENNSYLVANIA

: 2006 -1536-CD
VS. :
: Civil Action - Law
WEST BRANCH AREA SCHOOL
DISTRICT : Scheduling Order
Defendant : '

SCHEDULING ORDER

AND NOW, this 23 day of A—lmu( , 2007, upon considgration of th_ev
foregoing Motion for Partial Summary Judgment it is hereby ordered:

1) arule is issued upon Defendant to show cause why the Plaintiff is not entitled to
the relief requested; ‘

2) the Defendant shall file an answer within 30 days; ' .

@ 11100 4.,

3) Argument on said motion shall be held on Ma !ICQQ a'lmgourtroom 1 ofthe
Clearfield County Courthouse before the Honorable F.) Amwerman  :and

4) Notiée of entry of this Order shall be provided to Defendant by Plaintiff, as |
moving party. '

By the Court /
"/

APR2 3

William A. Shaw
Prothonotary/Clerk of Cgurts

@
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA
CIVIL ACTION - LAW

LEONARD §. FIORE, INC., ) NI
Plaintiff ) MAY 212
) Wwilliam A. Shaw
v, ) 2006 GN 06-1536-CD prothonatary/Clerk ot C9
) ’}-’\ S 0
WEST BRANCH AREA SCHOOL ) L4 (GINAL
DISTRICT, )
Defendant )  JURY TRIAL DEMANDED
DEFENDANT’S RESPONSE TO MOTION FOR
PARTIAL SUMMARY JUDGMENT
1. Admitted.

2. Denied. It is specifically denied there are no genuine issues as to any material
fact to be tried under Count I1I of the Complaint. Numerous issues of fact exist and are
the basis of discovery requests. As of this date, Plaintiff has not responded to
Defendant’s outstanding discovery requests. Factual issues exist including, but not
limited to, notice of deﬁciencies, defective or substandard work and whether a certificate
of payment previously issued was nuliified in whole or in part.

2a. The averments in this paragraph state legal conclusions to which no responses
are required. By way of further response, the obligations of the parties in this matter are
determined pursuant to the contract documents which consist of at least the 58 pages
attached to the Complaint as Exhibit “A.” By way of further response, pursuant to the

Contractor and Subcontractor Payment Act, the owner may withhold payment for

NO
(c

urts




deficiency items according to the terms of the construction contract.

2a(iii). Denied. Paragraphs 4, 11, 13 and 39 of Defendant’s Answer with New
Matter are hereby incorporated by reference as if fully set forth.

2b. Denied. It is denied that Defendant admits that it was required by the Act to
pay Application 20 in full. Paragraphs 11, 13 and 39 of Defendant’s Answer with New
Matter, as well as all other paragraphs of that document are hereby incorporated by
reference as if fully set forth. By way of further response, it is admitted that only
$10,000.00 of the $93,941.65 sought were paid to Plaintiff. It is denied the additional
amounts are due Plaintiff and genuine issues of material fact exist concerning that issue.

2c. It is admitted that the parties’ contract speaks for itself. Discovery needs to be
completed to ascertain all of the documents which constitute part of the contract,
including change orders. Pursuant to the documents attached to Plaintiff’s Complaint as
Exhibit “A,” the issuance of a separate certificate for payment or a project céniﬁcate for
payment will not be a representation that the construction manager or architect has (1)
| made exhausted or continuous onsite inspections to check the quality or quantity of the
Work, (2) reviewed the contractor’s construction means, methods, techniques, sequences
or procedures, (3) reviewed copies of requisitions received from subcontractors and
material suppliers and other data requested by the Owner to substantiate the Contractor’s

right to payment. (General Conditions of the Contract for Construction §9.4.3). In




addition, the construction manager or architect may nullify the whole or part of a
certificate for payment previously issued, to such extent as may be necessary in the
construction manager’s or architect’s opinion to protect the owner from loss because of*
.1 Defective work not remedied;

.2 The other party’s claims filed are reasonable evidence indicating probable filing
of such claims;

.3 Failure of the contractor to make payments properly through subcontractors or
for labor, materials or equipment;

.4 Reasonable evidence that the Work cannot be completed for the unpaid balance
of the Contract Sum;

.5 Damage to the Owner or another Contractor;

.6 Reasonable evidence that the Work will not be completed within the Contract
Time and that the unpaid balance would not be adequate to recover actual or liquidated
damages for the anticipated delay; or

.7 Persistent failure to carry out the Work in accordance with the Contract
[Documents. (Id. at 9.5.1).

As set forth in Defendant’s New Matter, Plaintiff failed to complete the work
required under the contract, failed to complete the work in a workmanlike manner, failed

to complete or correct items on a punch list and failed to mitigate its damages.




2d. Denied. It is denied that, as a matter of law, owner is required to pay
contractor and it is denied the construction contract requires such payment. A material
issue of fact exists concerning these issues.

(1) Denied. The contract documents speak for themselves. By way of further
response, §9.5.1 of the General Conditions allow construction manager or architect to
nullify the whole or a part of a certificate for payment previously issued.

(ii) Denied. Paragraph 12 of Defendant’s Answer with New Matter speaks for
itself.

(iii) Admitted in part, denied in part. It is admitted that Application 20 was signed
by the construction manager on October 20, 2005. The remaining averments are
conclusions of law to which no responses are required. By way of further response,
issues of fact exist concerning whether Plaintiff is entitled to payment and if so, in what
amount.

(iv) Denied. It is denied that Defendant is required to pay $93,941.65. It is
admitted Defendant has not paid that entire amount. Material issues of fact exist which
will be ascertained through discovery to determine what amount if any, Defendant is
owed.

(v) Denied. An issue of fact exists concerning whether or not §9.5.1 of the

construction contract or of any other contract documents were complied with. Section




9.5.1 of the General Conditions indicates that a certificate of payment may be nullified in
whole or in part.

2¢. Denied. It is denied that it is an undisputed fact that Defendant did not notify
Plaintiff of deficiency items under the contract. Plaintiff has failed to response to
Defendant’s discovery responses and it is anticipated that the responses will consist of
hundreds, if not thousands, of pages of documents. An issue of fact exists and summary
judgment should be denied.

2f. Denied. Section 505 of the Act indicates that the owner shall pay the
contractor strictly in accordance with the terms of the construction contract. 505(d) notes
that, “except as otherwise agreed by the parties..; . An issue of fact exists concerning
even the dates applicable in this matter.

2g. Denied. Section 512 of the Act must be read along with the other sections of
the Act and the contract between the parties. Material issues of fact exist concerning
whether a payment is due, whether Defendant has complied with the terms of the contract
and the dates of various actions. In addition, 512(b) begins by indicating,
‘notwithstanding any agreement to the contrary....”

3. Denied. Discovery is needed to ascertain what work product is represented by
Application 20 which contains no information concerning the work at issue. It is denied

that Defendant is utilizing and/or benefitting from the deficient, defective and/or




uncompleted work.

4. Denied. For the reasons set forth above, many issues of material fact exist
which must be determined before the court can determine whether or not there was a
breach of contract.

THEREFORE, Defendant West Branch Area School District respectfully requests
that Plaintiff’s Motion for Partial Summary Judgment be denied.

Respectfully submitted,
LAW OFFICES OF MILLER & HALL

=
Stuart L. Hall, Esquires
Attorney for Defendant
138 East Water Street
Lock Haven, PA 17745
(570) 748-4802

By




VERIFICATION

I, Stuart L. Hall, Esquire, Counsel for West Branch Area School District, hereby
state that the language of the foregoing Defendant’s Response to Motion for Partial
Summary Judgment is true and correct to the best of my knowledge, information, and
belief.

I'understand that false statements made herein are subject to the penalties of 18

Pa.C.S8.A. Section 4904 relating to unsworn falsifications to authorities.

LAW OFFICES OF MILLER & HALL

Date: May 18, 2007 By

Stuaf L. Hall, Esquire 4
Attorney for Defendant

West Branch Area School District
138 East Water Street

Lock Haven, PA 17745
570-748-4802




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA
CIVIL ACTION - LAW

LEONARD S. FIORE, INC., )
Plaintiff )
) 2006 GN 2536-CD
v. )
)
WEST BRANCH AREA SCHOOL ) _
DISTRICT, ) JURY TRIAL DEMANDED
' Defendant )
CERTIFICATE OF SERVICE

I hereby certify that on the 18" day of May, 2007, I served a copy of Defendant’
Response to Motion for Partial Summary Judgment upon Jackie Bernard, Esquire,
Grappone Law Offices, 411 A Logan Blvd., Lakemont, Altoona, Pennsylvania 16602, by

United States first class mail, postage prepaid.

LAW OFFICES ILLER & HALL

By

Stuatt L. Hall, Esquire
Attorney for Defendant
138 East Water Street
Lock Haven, PA 17745
(570) 748-4802




LEONARD S. FIORE,
Plaintiff
VS.

Defendant

hereby DENIED.

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

WEST BRANCH AREA SCHOOL DISTRICT,

NOW, this 30" day of May, 2007, following argument on Plaintiff's Motion for

Partial Summary Judgment, it is the ORDER of this Court that the Motion be and is

NO. 06-1536-CD

* o+ %k *  F

ORDER

BY THE COURT

FREDRIC J. AMMERMAN
President Judge

FILED

JUN 01 2007
ofviesf e
William A. Shaw
Prothonotary/Clerk of Courts
S 72 By Gengeoon
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LEONARD S. FIORE, INC,, : INTHE COURT OF COMMON PLEAS
Plaintiff: : CLEARFIELD COUNTY,
: PENNSYLVANIA

. 2006 GN 1536 QL1S3L-CD
VS. .

: Civil Action - Law
WEST BRANCH AREA SCHOOL

DISTRICT :
Defendant : REQUEST FOR PRODUCTION OF
DOCUMENTS
AFFIDAVIT OF SERVICE
STATE OF PENNSYLVANIA :
. SS:
COUNTY OF BLAIR D

[, Jackie Atherton Bernard, Esquire, who being duly sworn according to law, depose
‘and say that I served Defendant a Reply to Request for Production of Documents and
Answers to Interrogatories on Stuart L. Hall, Esquire, counsel for above named Defendant,

138 East Water Street, Lock Haven, PA 17745 on July ’[.() , 2007 by

ted 6 Goond

FILED 4%

. v NOTARIAL SEAL
m
JUL 1 1 ROBYN SEIDEL, Notary Public
Altoona, Blair County, PA
A My Commissien Expires Jan, 4, 2010

proﬁ-\onotary/mefk of Courts



GRAPPONE LAW OFFICES
JOSEPH A. GRAPPONE
JACKIE A. BERNARD
411A LOGAN BLVOD., LAKEMONT
ALTOONA, PENNSYLVANIA 16602

(814) 946-4405

(a

LEONARD S. FIORE, INC.; : INTHE COURT OF COMMON PLEAS
Plaintiff: : CLEARFIELD COUNTY,
: PENNSYLVANIA

: 2006 GN 1536

vs. Civil Action-Law- | F HLED

WEST BRANCH AREA SCHOOL ~ :
DISTRICT : - FEP’ 07 2008

Defendant 1l %W / U
William A, Shaw

Prothanotary/Clerk
w O

' AFFIDAVIT OF SERVICE

STATE OF PENNSYLVANIA :
: SS:
COUNTY OF BLAIR :

I, Jackie Atherton Bernard, Esquire, of Grappone Law Office, who being duly sworn
according to law, depose and say that I served the original and two copies of a Request for
Production of Documents and Second Set of Interrogatories on Stuart L. Hall, Esquire,
counsel for Defendant, 138 East Water Street, Lock Haven, PA 17745 on February 1, 2008
by regular mail, postage prepaid.

ie Atherton Bernard, Esquire
ppone Law Office

411 A Logan Blvd., Lakemont
Altoona, PA 16602

Sworn to and subscribed before me February 6, 2008.

i

NOTARIAL BEAL
JULIE MYERS, Notary Public

| Altoona, Blair County, PA
’ My Commission Expires Oct, 21, 2009




*FILED “4urt

élo YO Hall

William A. Shaw'
Prothonotary/Clerk of

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA
CIVIL ACTION - LAW

-LEONARD S. FIORE, INC.
Plaintiffs No.: 06-1536-CD

V.

WEST BRANCH AREA SCHOOL
DISTRICT,

Defendant

PRAECIPE TO SETTLE AND DISCONTINUE

Please mark the above captioned matter and the Counterclaim filed by the
Defendant West Branch Area School District SETTLED and DISCONTINUED. Thank

you for your cooperation.

Respectfully submitted,
GRAPPONE LAW OFFICES HALL & LINDSAY, PC
By /% ;/ézf
ackie Atherton Bernard Stuart L. Hall, Esquire
Attorney for Plaintiff Attorney for Defendant
411A Logan Boulevard, Lakemont 138 East Water Street
Altoona, PA 16602 Lock Haven, PA 17745

(570) 748-4802
PA Attorney 1.D. #72814



