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“ IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

v G s s ORIGINAL
Plaintiffs . No.082042CD . - .t
vs. | v | ' | I
MID-EAST OIL chPANY and
| L Defendant
| TYPE OF PLEA_DIN,G FLED:
PRAEGIPE FOR APPEARANGE
FILED ON BE'HAIV.FQI‘;“‘ -
Defendant |

COUNSEL OF RECORD FOR
THIS PARTY: = .-

. Wayne A. Kablack, Esquire - -
PAI.D. #5818 | -

Simpson, Kablack & Bell- -~ .
834 Philadelphia Street '
Indiana, PA 15701
724-465-5559°

‘ William A. Shaw e
Prothonotary/Clerk of Courts *
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~INTHE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DEVONIAN RESOURCES, INC. AND VAN :

HAMPTON GAS & OIL CO., INC., | | RO
‘, Plaintiffs: I F'N'o. 06;2042-00 g
MID- EAST OoIL COMPANY and

, | Defendant

PRAECIPE FOR APPEARANCE e

TO THE PROTHONOTARY

Please enter my appearance on behalf of the Defendant Mld East O|I Company, in.

connectlon wuth the above captloned matter.

~ Respectfully submitted,

Wayne A. Kablack, Esquire. -
-Simpson, Kablack & Bell o
. 834 Philadelphia Street: =
- Indiana, PA 15701 . -
- 724-465-5559

| 358-108
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IN THE CQURT— OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANII;\‘A
DEVONIAN RESOURCES, INC. AND VAN
HAMPTON GAS & OIL CO., INC.,
Plaintiffs ~ : No. 06-2_042_-CD_:.‘.
MID-EAST OIL COMPANY and

v Def_endaht:

'CERTIFICATE OF SERVICE |

| The undarsigned hereby céﬁifies that Prae‘cipe for Appearancé 'was served upon the :

~-individual listed-below by first class United States mall postage prepald at Indiana, .

Pennsylvanla thls 18th- day of January, 2007.

Joseph E. Altomare, Esqu‘ire
- 228 East Central Avenue

PO Box 373 , SR e e
Titusville, PA 16354 . 1~

Wayne A. Kablack, Esquire
.. Simpson, Kablack & Bell-
~ 834 Philadelphia Street
~ . Indiana, PA 15701

. 358108 .




- ORIGINAL

. IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DEVONIAN RESOURCES, INC. and :
VAN HAMPTON GAS & OIL CO., INC. - CIVIL ACTION
Plaintiffs , CASE NUMBER: 06-2042-CD
vs. : TYPE OF PLEADING:
: Preliminary Objections
MID-EAST OIL COMPANY, , FILED ON BEHALF OF:
: Mid-East
Defendant : - Defendant

NAME, ADDRESS AND TELEPHONE
OF: Counsel of Record

. : ‘Wayne A. Kablack, Esquire
- Attorney's State ID#: 25818

Mathew G. Simon, Esquire
Attorney’s State ID#: 91976

Simpson, Kablack & Bell
834 Philadelphia Street
Indiana, PA 15701

(724) 465-5559

Attorney's Firm ID#: 25-0918627

FILED &cc
Féfé’) \6[ /}%d&‘ﬁ'm/\
(&

William A. Shaw
Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DEVONIAN RESOURCES, INC. and
VAN HAMPTON GAS & OIL CO,, INC.

Plaintiffs , Case No. 06-2042-CD
VS. :
Civil Action - Law
MID-EAST OIL COMPANY,
Defendant

NOTICE TO PLEAD

TO PLAINTIFFS, DEVONIAN RESOURCES, INC. and VAN HAMPTON GAS & OIL co,,
INC.:

YOU ARE NOTIFIED TO PLEAD TO THE FOLLOWING PRELIMINARY OBJECTIONS
WITHIN TWENTY DAYS FROM THE SERVICE OF THE SAME OR A DEFAULT JUDGMENT

MAY BE ENTERED AGAINST YOU.

Mathew G. Simon, Esquire

Simpson, Kablack, & Bell

834 Philadelphia Street, Suite 200

Indiana, Pa. 15701
 724-465-5559

Attorneys for the Defendant



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
: CIVIL ACTION - LAW

DEVONIAN RESOURCES, INC. and
VAN HAMPTON GAS & OIL CO., INC.

Plaintiffs : Case No. 06-2042-CD
VS. :
Civil Action - Law
MID-EAST OIL COMPANY,
Defendant

PRELIMINARY OBJECTIONS

TO THE HONORABLE JUDGES OF THE ABOVE COURT:

AND NOW, comes, Mid-East Oil Company, Defendant in the above captioned matter, by
and through its attorneys, Wayne A. Kablack, Esquire and Mathew G. Simon, Esquire of
Simpson, Kablack & Bell, and respectfully present these Preliminary Objections, pursuant to Pa.

R.C.P. 1028, to Plaintiffs’ Complaint and, in support of the same, aver as follows:

1. The Plaintiffs initiated this action by filing a Complaint in the Court of Common
Pleas of Clearfield County.

2, The Plaintiffs’ Complaint alleges four separate causes of action: (I) Breach of
Contract, (I) Wrongful Use of Civil Proceedings (42 Pa.C.S. §8351), (1) Common Law
Malicious Use of Process, and (IV) Common Law Malicious Abuse of Process.

Legal Insufficiency of the Complaint (Demurrer) to Court | — Breach of Contract
3. Pa.R.C.P. 1028(a)(4) provides that a party may file a Preliminary Objection

based upon the legal insufficiency of a pleading.

4, Count | of Plaintiffs’ Complaint alleges that Mid-East Oil Company (hereinafter
“Mid-East”) breached its contractual obligation and/or duty to Devonian Resources, Inc.
. (hereinafter “Devonian”) to defend and hold Devonian harmless from certain claims pursuant to
paragraph 5(b) of an Asset Purchase Agreement between Devonian and Mid-East.

5. Nowhere in the complaint is there any allegation that at any time a claim was
asserted against Devonian which would invoke Mid-East's alleged defend and hold harmless
duty obligations to Devonian. -



6. Likewise, there is no allegation in the complaint that at any time Mid-East refused
Devonian's request to defend and hold Devonian harmless from any specific claim or allegation.

7. The Plaintiffs have therefore failed to allege the requisite elements necessary to
establish a prima facie claim for breach of contract.

8. Plaintiffs’ Count | therefore fails to allege a cause of action upon which relief may
be granted.

WHEREFORE, the Defendant respectfully requests this Honorable Court dismiss Count
| of the Plaintiffs’ Complaint, with prejudice.

Legal Insufficiency of the Complaint (Demurrer) to Court Il - Wrongful Use of Civil
Proceedings (42 Pa. C. S. A. § 8351)

9. The Defendant, Mid-East, incorporates by reference the averments of
Paragraphs 1 through 8 above, as if set forth herein at length.

10. Pa.R.C.P. 1028(a)(4) provides that a party may file a Preliminary Objection
based upon the legal insufficiency of a pleading.

11. Count Il of Plaintiffs’ Complaint alleges that Mid-East wrongfully instituted civil
proceedings against Devonian and Van Hampton Gas & Oil Co., Inc. (hereinafter “Hampton”) in
violation of 42 Pa. C. S. A. § 8351.

12, The Dragonetti Act, codified at 42 Pa. C. S. A. § 8351, provides that a person
who takes part in the procurement, initiation or continuation of civil proceedings against another
is subject to liability to the other for wrongful use of civil proceedings if he:

a) acts in a grossly negligent manner or without probable cause and
primarily for a purpose other than that of secunng the proper discovery,
joinder of parties or adjudication of the claim in which the proceedmgs are.
based; and

b) the proceedings have terminated in favor of the person against whom
they are brought. g
13. Accordingly, to bring an action under this statute, a plaintiff must allege and
prove “(1) that the underlying proceedings were terminated in their favor: (2) that defendants
caused those proceedings to be instituted without probable cause; and (3) that the proceedings
were instituted for an improper purpose.” Bannar v. Miller, 701 A.2d 232, 238 (Pa Super.
1997).

14. Plaintiffs’ Complaint alleges that Mid-East intentionally and maliciously, and
without probable cause, sought indemnification from Devonian and Hampton by joining them as



additional defendants. See Paragraph 25 of Plaintiffs’ Complaint (emphasis added by
Defendant's counsel).

15. The Dragonetti Act, and the interpretation of this Act by courts of this
Commonwealth, makes it clear that to bring an action under the statue, the plaintiff must allege
that the proceedings weré instituted primarily for a purpose other than that of securing a joinder
of parties....

16. The Plaintiffs’ Complaint alleges that in the prior suit involving Larry F. Smyers
(hereinafter “Smyers”), Mid-East joined Devonian and Hampton as additional defendants. It is
clear under the Dragonetti Act that the actions of joining parties cannot constitute a cause of
action.

17. Furthermore, the case law interpreting the Dragonetti Act states that the simple
defensive act of joining an additional defendant in a prior suit cannot serve as the basis for a
claim of wrongful use of civil proceedings.

18. The Dragonetti Act “permits one who is sued without probable cause to sue the
original plaintiff in turn.” Electronic Lab. Supply v. Cullen, 712 A.2d 304, 309 (Pa. Super. 1998).

19. The Dragonetti Act does not create a cause of action for the defense of a prior

action as it would “penalize defendants for exercising their legal and statutory rights to put forth
a defense.” Paparo v. United Parcel Service, Inc., 43 F. Supp.2d 547, 548 (E.D. Pa. 1999).
20. In Young v. Sheddy, 35 Pa. D & C. 3d 78 (Lycoming Co. 1984), which was cited

by the district court in Paparo, the court stated:

[Alllowing individuals to be sued under this act [Dragonetti Act] for defending
prior actions... would place a considerable burden on courts by creating a never
ending progression of litigation[,] as well as hav[e] a chilling effect upon an
individual's ability or willingness to defend a suit for fear that he may thereby
become liable in a second suit. We do not believe such a result was ever
intended.

Paparo, 43 F. Supp.2d at 549 (citing Young, 35 Pa. D & C. 3d at 82).

21, Moreover, a defendant should not be punished for nothing more than defending
himself or herself against a claim made by another. Mi-Lor, Inc. v. DiPentino, 654 A.2d 1156,
1158 (Pa. Super. 1995).

22. In the Smyers action, Mid-East did not institute a counterclaim in the prior su"it nor

did it file a separate action against Devonian and Hampton. Mid-East merely joined Devonian
and Hampton as additional defendants. As such, Mid-East cannot, and should not, have any
liability under the Dragonetti Act for defending a suit brought by another and as such, the
Plaintiffs have failed to state a claim upon which relief could be granted.



23. Lastly, the Plaintiffs’ complaint only alleges that is it is “believed that all claims of
Mid-East against Devonian and Hampton will have been terminated in Devonian's favor by the
time the within claim comes on for trial.” See Plaintiffs’ Complaint, Paragraph 28 (emphasis
added by Defendant's counsel). |

24, The Dragonetti Act specifically provides that prior to commencing an action under
the statute, the prior proceeding has to have been terminated in favor of the plaintiff in the
- current action. See 42 Pa. C. S. A. § 8351(a)(2).

» 25, Pennsylvania law regarding the wrongful use of civil proceedings is in conformity
- with the Restatement of Torts, Second, § 674. See Shaffer v. Stewart, 473 A.2d 1017 (Pa.
Super. 1984).

26. Section 674 states that it is the function of the court to determine whether the

prior proceedings were terminated in favor of the plaintiff.

27. Nowhere in the complaint is it alleged that the underlying action complained of
has, in fact, been finally determined in Devonian's favor.

28.  There has been no final order entered in the Smyers action and therefore the
Smyers action has in fact not been finally determined in the Plaintiffs’ favor.

29. Because the underlying action has not been finally terminated, the present action
by the Plaintiffs is not ripe and/or premature and therefore they have failed state a claim upon
which relief can be granted.

30. For all the above reasons, the Plaintiffs’ Complaint does not allege the statutorily
required elements provided for under 42 Pa. C. S. A. § 8351 and as such, Count Il of the
Plaintiffs’ Complaint is legally insufficient

WHEREFORE, for all the above reasons, the Defendant respectfully requests that this
Honorable Court dismiss Count Il of the Plaintiffs’ Complaint, with prejudice.

Lack of Conformity to Law or Rule of Court for Court Il — Wrongful Use of Civil
Proceedings (42 Pa. C. S. A. § 8351)

31. 'The Defendant, Mid-East, incorporates by reference the averments of
Paragraphs 1 through 30 above, as if set forth herein at length.

32. Pa.R.C.P. 1028(a)(2) provides that a party may file a Preliminary Objection
based a lack of conformity to law or rule of court.

33. In Count Il of the Plaintiffs’ Complaint, it is alleged that as a direct result of Mid-
East's actions, Devonian has been injured by having to incur the additional expense of bringing
the current action and both Devonian and Hampton have sustained harm to their reputation.
See Plaintiffs' Complaint, Paragraph 27.



34. The Dragonetti Act specifically addresses the only damages that can be pursued
under the Act. See 42 Pa. C. S. A. § 8353(3).

35. Itis clear that § 8353(3) does not permit the recovery of attorney’s fees/expenses
that are incurred in pursuing a wrongful use of civil proceedings action. See also Hart v.
O'Malley, 781 A.2d 1211, 1217 (Pa. Super. 2001).

36. Moreover, the Dragonetti Act does not permit damages for harm sustained to

one’s reputation unless such harm is caused by defamatory matter alleged as the basis of the

' proceedings. See 42 Pa. C. S. A § 8353(2). |

37. The Plaintiffs’ have not and cannot allege in their Complaint that the prior

proceeding was based on a defamatory matter(s).
38. For these reasons, it is impermissible for the Plaintiffs’ to allege and/or recover
attorney’s fees/expenses for the current action and any harm/damage to their reputation.
WHEREFORE, for all the above reasons, the Defendant respectfully requests that this
Honorable Court dismiss Count Il of the Plaintiffs’ Complaint, with prejudice. In the alternative,

the Defendant respectfully requests that Paragraph 27 (b) and (c) of the Complaint be stricken.

Legal Insufficiency of the Complaint (Demurrer) to Court Ill - Common Law Malicious Use
of Process

39. The Defendant, Mid-East, incorporates by reference the averments of
Paragraphs 1 through 38 above, as if set forth herein at length.

40. Pa.R.C.P. 1028(a)(4) provides that a party may file a Preliminary Objection
based upon the legal insufficiency of a pleading. | |

41. Count Il of the Plaintiffs’ Complaint alleges a cause of action based on the
common law tort of malicious use of process as a separate and distinct tort from Count Il in the
Plaintiffs’ Complaint which relates to the cause of action pursuant to 42 Pa. C. S. A. § 8351.

42 The common law tort of malicious use of process has been codified and
superseded by 42 Pa. C. S. A. § 8351-8354. See 2 Summ. Pa. Jur. 2d Torts §19:1 (citing
Shaffer v. Stewart, 326 Pa.Super. 135, 140, 473 A.2d 1017, 1019 (Pa.Super. 1984)).

43, Furthermore, the Pennsylvania Supreme Court has held that the “Dragonetti Act

has repiaced the common law malicious prosecution cause of action with the statutory Wrongful
Use of Civil Proceedings cause of action.” Northwestern Nat. Cas. Co. v. Century Ill Chevrolet.
Inc., 863 F. Supp. 247 (W.D. Pa. 1994) (citing Ludmer v. Nernberg, 553 A.2d 924, 925-926 (Pa.
1989) and Matter of Larsen, 616 A.2d 529, 587 (Pa. 1992)).

44, Therefore there is no standalone common law tort for malicious use of process
separate and apart from the Plaintiffs’ cause of action under 42 Pa. C. S. A. §8351.




45. Plaintiffs’ Count Il therefore fails to allege a cause of action upon which relief
may be granted.

WHEREFORE, the Defendant respectfully requests that this Honorable Court dismiss
Count Il of the Plaintiffs’ Complaint, with prejudice.

Legal Insufficiency of the Complaint (Demurrer) to Court IV — Common Law Malicious
Abuse of Process

46.  The Defendant, Mid-East, incorporates by reference the averments of
Paragraphs 1 through 45 above, as if set forth herein at length.

47, Pa.R.C.P. 1028(a)(4) provides that a party may file a Preliminary Objection
based upon the legal insufficiency of a pleading.

48. Count IV of Plaintiffs' Complaint alleges a cause of action based upon the
common law tort of malicious abuse of process. '

49.  Abuse of process is, in essence, the use of legal process as a tactical weapon to
coerce a desired result that is not the legitimate object of the process. McGee v. Feege, 535
A.2d 1020, 1026 (Pa. 1987). Thus, the gravamen of this tort is the perversion of legal process

to benefit someone in achieving a purpose which is not an authorized goal of the procedure in
question. Rosen v. American Bank of Rolla, 627 A.2d 190, 192 (Pa. Super. 1993).

50. A cause of action for abuse of process requires some definite act or threat not

authorized by the process, and there is no liability where the defendant has done nothing more
than carry out the process to its authorized conclusion. Rosen v. Tesoro Petroleum
Corporation, 582 A.2d 27, 32 (Pa. Super. 1990).

51. The Plaintiffs’ Complaint only alleges that the Defendant joined Devonian and
Hampton as additional defendants in the Smyers action without probable cause or for an
improper purpose. See Plaintiffs' Complaint, Paragraphs 18, 25.

52. There are absolutely no allegations in the Plaintiffs Complaint of any definite act
or threat not authorized by the process, or that the Defendant did anything other than carry out
the process of joining additional defendants in the Smyers suit and did so to its authorized
conclusion.

53. Under well-settled Pennsylvania common law concerning abuse of process, the
allegations contained in the Plaintiffs’ Complaint are legally insufficient for the common law tort
of malicious abuse of process and as such, Count IV fails to set forth a cause of action upon
which relief may be granted.

WHEREFORE, the Defendant respectfully requests that this Honorable Court dismiss
Count lit of the Plaintiffs’ Complaint, with prejudice.



Insufficient Specificity of a Pleading to Courts I, II, lll, and IV (in the e alternative)
54.  The Defendant, Mid-East, incorporates by reference the averments of
Paragraphs 1 through 53 above, as if set forth herein at length.

55. Pa.R.C.P. 1028(a)(3) provides that a party may file a Prelrmrnary Objection
based upon the insufficient specificity of a pleading.

56. The Plaintiffs’ Complaint fails to allege, with the requisite specrfrcrty, those facts
which would provide the factual basis for the:

a) alleged breach of contractual duty and/or obligation by the Defendant to
defend and hold Devonian and Hampton harmless;
b) alleged wrongful use of civil proceeding by the Defendant in joining Devonian
and Hampton as additional defendants in the prior action; and
c) alleged malicious abuse of process by the Defendant during the prior
_ proceeding in which it joined Devonian and Harnpton as additional

defendants.

, 57. The Plaintiffs’ Complaint lacks sufficient specificity to apprise the Defendant of
‘ the issues and facts to be litigated. _ _ |
58. Because of the insufficient specificity in the Plaintiffs’ Complaint, the Defendant is
| improperly precluded and impaired from formulating a responsive pleading thereto.
WHEREFORE, the Defendant respectfully requests that this Honorable Court dismiss

the Plaintiffs’ Complaint, with prejudice. In the alternative, the Defendant respectfully requests
that the Court order the Plaintiffs to file a more specific pleading.

Respectidlly/submitted,

. ' Mathew/ G. 8imon, Egquire

834 Philddelphia Styeet, Suite 200
Indiana; Pa-
(724) 465-5559

Attorneys for the Defendant, Mid-East

-



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DEVONIAN RESOURCES, INC. and
VAN HAMPTON GAS & OIL CO,, INC.

Plaintiffs : Case No. 06-2042-CD
VS.
Civil Action - Law
MID-EAST OIL COMPANY,

Defendant

ORDER OF COURT

AND NOW, this _____day of , 2007, upon careful

consideration of the Defendant, Mid-East Oil Company, Preliminary Objections to the Plaintiffs’
Complaint, it is hereby ORDERED, DIRECTED, and DECREED that the Defendant's
preliminary objections are GRANTED and the Complaint against the Defendant is hereby

dismissed with prejudice.

BY THE COURT:




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DEVONIAN RESOURCES, INC. and
VAN HAMPTON GAS & OIL CO., INC.

Plaintiffs : Case No. 06-2042-CD
VS.
. Civil Action - Law
MID-EAST OIL COMPANY,

Defendant

SCHEDULING ORDER OF COURT

AND NOW, this |4t day of ___ v )z et , 2007, upon the filing of

Preliminary Objections by the Defendant, Mid-East Oil Company, through its counsel Mathew G.
Simon and Wayne A. Kablack of Simpson, Kablack & Bell, it is hereby ORDERED, DIRECTED,
and DECREED that an argument in this matter is set for the /& day of

Q\'hri \ ,2007at {100 _A.m. in Courtroom No. 1 _inthe

Clearfield County Courthouse.
FURTHERMORE, the parties are hereby ORDERED, DIRECTED, and DECREED to
submit their respective briefs pursuant to the schedule established by this Court. The

Defendant’s brief shall be due on A?ILT ( ;HD __, 2007 and shall be lodged with the

Court Administrator. The Plaintiffs’ Reply Brief shall be due on IA"N' \ ) 5-/ , 2007

and shall also be lodged with the Court Administrator. The parties are directed to provide

opposing counsel with a copy of the brief once it is lodged with the Court Administrator.

BY THE COURT:

FILED
RO

Wiliam A. Shaw ) 'y’s‘” 'ON

Prothonotary/Clerk of Courts @
A
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ORIGINAL

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DEVONIAN RESOURCES, INC. and -
VAN HAMPTON GAS & OIL CO., INC.

Plaintiffs : Case No. 06-2042-CD
VS. :
Civil Action - Law
MID-EAST OIL COMPANY,

Defendant

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the Defendant, Mid-East
Oil Company, Preliminary. Objections filed at the above term and number was served upon the
individual listed bellow, as counsel of record, by first class United States mail, postage prepaid
at Indiana Pennsylvania, this /_U”' day of February, 2007.

Joseph E. Altomare, Esq.
228 E. Central Avenue
P.O. Box 373
Titusville, PA 16354

Attorneys for the Defendant, Mid-East



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DOCKET # 102221

NO: 06-2042-CD
SERVICE# 1 OF 1
COMPLAINT

PLAINTIFF:  DEVONIAN RESOURCES INC. AND VAN HAMPTON GAS & OIL CO. INC.
Vs,
DEFENDANT: MID-EAST OiL COMPANY

SHERIFF RETURN
O

NOW, December 06, 2006, SHERIFF OF INDIANA COUNTY WAS DEPUTIZED BY CHESTER A. HAWKINS, SHERIFF
OF CLEARFIELD COUNTY TO SERVE THE WITHIN COMPLAINT ON MID-EAST OIL COMPANY.

NOW, December 12,2006 AT 1:20 PM SERVED THE WITHIN COMPLAINT ON MID-EAST OIL COMPANY,
DEFENDANT. THE RETURN OF INDIANA COUNTY IS HERETO ATTACHED AND MADE PART OF THIS RETURN.

M /03 .
William A. Shaw

Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DOCKET# 102221

NO: 06-2042-CD
SERVICES 1
COMPLAINT

PLAINTIFF: DEVONIAN RESOURCES INC. AND VAN HAMPTON GAS & OIL CO. INC.

VS.
DEFENDANT: MID-EAST OIL COMPANY

SHERIFF RETURN
X
RETURN COSTS

Description Paid By CHECK # AMOUNT

SURCHARGE ALTOMARE 11524 10.00

SHERIFF HAWKINS ALTOMARE 11524 21.00

INDIANA CO. ALTOMARE 11523 40.00
So Answers,

Sworn to Before Me This

Day of 2007

Ly

Sheriff



WH - DEVONIAN RES

V8
DEFENDANT MIDEASTOILC

ATIORNEY 8 NAME JOSEPH E ALTOMARE ESQ

ATTORNEY’S ADDRESS: 228 EAST CENTRAL AVE

TITUSVILLE PA

ABVANCE GHARGD:

RECEIVING DOCKETING:
FOUND SERVICE:
NOT FOUND
ADBDITIONAL DEFENDANTS SERVED
DEPUTIZATION

RETURN OF SERVICE:

INDIANA COUNTY SHERIFF’S OFFICE

$100.00

$9.00
$9.00
$0.00
$0.00
$0.00

dsto rociovet: 12/6/2006  gtatns:
gasemumbee:  06CD2042

pipartyps:  COMPLAINT

LAST DAY OF SERVICE: 1/52007

# of services: 1

SURCHARGE: $0.00
NOTARY FEE: $6.00
MILEAGE: $17.00
POSTAGE: $0.00

TOTAL CO3TS: $40.00
REFUND DUE: $60.00

NOW 12/12/06 AT 1:20PM SERVED MID EAST OIL CO BY

HANDING TO MARK THOMPSON, OWNER AT 255 AIRPORT RD

INDIANA PA-HILL

SWORN AND SUBSCRIBED BEFORE ME

s 20 oaver_Dec w06

ACOMMONWEALTH OF PENNSYLVANIA

HOTARIAL SEAL
INDIANA, INDIANA CO

MY COMMISSION EXPIRES MAR. 15, 2010

‘| i0RPeva . wissinazw. woraRy ubLic | * ©

foir E et

- R I[HZEH
BY: =~ O &

BePUTY IgAN HILL




CHESTER A. HAWKINS
SHERIFF

ﬁheriff ‘s (Difice
(learfield Qounty

COURTHOUSE
1 NORTH SECOND STREET, SUITE 116
CLEARFIELD, PENNSYLVANIA 16830

DEPUTATION

OFFICE (B814) 765-2641 EXT. 5986
FAX (814) 765~-5915

ROBERT SNYDER

CHIEF DEPUTY

MARILYN HAMM
"DEPYT. CLERK

CYNTHIA AUGHENBAUGH
OFFICE MANAGER

KAREN BAUGHMAN
CLERK TYPIST

PETER F. SMITH
SOLICITOR

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

PAGE 102221

TERM & NO.

DEVONIAN RESOURCES INC. AND VAN HAMPTON GAS & OIL CO. INC.

VS,

MID-EAST OIL COMPANY

MAKE REFUND PAYABLE TO JOSEPH E. ALTOMARE, ESQ.

SERVE:
ADDRESS:

MID-EAST OIL COMPANY

COMPLAINT

06-2042-CD

SERVE BY: 01/05/07

255 AIRPORT ROAD, INDIANA, PA 15701

Know all men by these presents, that |, CHESTER A. HAWKINS, HIGH SHERIFF OF CLEARFIELD
COUNTY, State of Pennsylvania, do hereby deputize the SHERIFF OF INDIANA COUNTY, Pennsylvanla )
- to execute this writ.. This. Deputat!on being made’at the request and risk of tha Plaintiff. rhls r‘ay -December.08, 2006.

RESPECTFULLY,

et

CHESTER A. HAWKINS,

SHERIFF OF CLEARFIELD COUNTY, PENNSYLVANIA
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA

DEVONIAN RESOURCES, INC.,
AND VAN HAMPTON GAS & OIL
CO., INC,,

PLAINTIFFS

VS.

MID-EAST OIL COMPANY,

NO. 06-2042-CD

Civil Action

PLAINTIFES’ ANSWER
TO DEFENDANT’S
PRELIMINARY OBJECTIONS

Counsel for Plaintiffs:
Joseph E. Altomare
Supreme Court ID #17156
228 E. Central Avenue

P. O.Box 373

Titusville, PA 16354
(814) 827-9626

(814) 827-9143 - Fax
jaltomar@msn.com

FILED e
X o5 R

Wwiltiam A. Shaw )
Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA

DEVONIAN RESOURCES, INC., : NO. 06-2042-CD
AND YAN HAMPTON GAS & OIL
CO., INC,,
PLAINTIFFS
Civil Action
VS.

MID-EAST OIL COMPANY,

DEFENDANT

PLAINTIFES’ ANSWER TO DEFENDANT’S
- PRELIMINARY OBJECTIONS

Devonian Resources, Inc. and Van Hampton Gas & Oil Co., Inc. (jointly referred to
hereinafter as “Devonian”), by and through counsel, undersigned, state the following

Answer to Defendant Mid-East Oil Company’s (“Mid-East”) Preliminary Objections:

1 through 58. Paragraphs 1 through 58 of the Mid-East Preliminary Objections
are denied as conclusions of law.! To the extent an affirmative factual answer is
required, Devonian incorporate herein by way of same each of the allegations of

the Complaint.

Respectfully submitted,

Jéng]/E. Altomare

Attorney for Plaintiffs

! Defendant endorsed their preliminary objections with a Notice To Plead, to which this
Answer is responsive. Plaintiffs however discern no allegation of fact in the preliminary
objection to which a responsive pleading must be filed. The objections merely contain
recitals of the facts pleaded in the Complaint, which are to be taken as true for purposes
of preliminary objections. Plaintiffs therefore object to the inclusion of the Notice to
Plead and question why they were put to the additional cost of having to plead.
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CERTIFICATE OF MAILING

The undersigned hereby certifies that a true and correct copy of the foregoing was

mailed by United States First Class Mail postage prepaid to the following, at the
following addresses:

Wayne A. Kablack, Esq.
Mathew G. Simon, Esq.
SIMPSON KABLACK & BELL
834 Philadelphia Street

Indiana, PA 15701

X0

Dated March 1S . 2007



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

DEVONIAN RESOURCES, INC., and
VAN HAMPTON GAS & OIL CO., INC.

VS. ; NO. 06-2042-CD
MID-EAST OIL COMPANY

ORDER

AND NOW, this 16th day of April, 2007, following
argument relative Preliminary Objections filed by the Defendant
to the Plaintiff's Complaint, it is the ORDER of this Court,
based upon the representation of Plaintiff's counsel, that
Count III of the Plaintiff's Complaint is hereby withdrawn.

The Court shall issue subseguent Order on the merits
regarding the Preliminary Objections to the remaining Counts

contained within the Plaintiff's Complaint.

BY THE COUR

resident Judge
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Wiiliam A. Shaw

Prothonotary/Clerk of Courts
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You are responsible for serving all appropriate parties.

Z The Prothonotay's office has provided service to the following parties:

Other

Plaintiff(s) X Plaintiff(s) Attorney
Defendant(s) _[Y__Defendam(s) Attorney

Special Instructions:

FILED

APR 19 2007

William A. Shaw
Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

DEVONIAN RESOURCES, INC. and
/AN HAMPTON GAS & OIL CO., INC.,

Plaintiffs NO. 06-2042-CD

VS.
MID-EAST OiL COMPANY,
Defendant

ORDER

NOW, this 6 day of June, 2007, following argument on the Preliminary
Obijections filed by the Defendant to the Plaintiffs Complaint; it is the ORDER of this
Court that Defendant’s Preliminary Objections to the Legal Sufficiency of Counts | & I} of
Plaintiffs Complaint be DENIED; that Defendant’s Preliminary Objections to the Legal
Sufficiency of Count IV be GRANTED and Count IV be and is hereby DISMISSED. ltis
the further ORDER of this Court that Defendant's Preliminary Objections to the

specificity of Counts | and |l be DENIED.

FREDRIC J. AMMERMAN
sident Judge
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William A. Shaw ablad]
Prothonotary/Clerk of Courts @

,\3



isuondnLsYI [EIseds

Aswony (shepusjaq \ (spmepmagaq —
PRQ™ Aowony @mEEWA O 11152

RE,B& Supmo[[oy om 03 901AISS papiaaud SEY 20130 5 AIPI0U0TICLE uf..M'

*sanred oyendosdde e Jutasds soj a[qisuodsas are nog

Loz =va

SUNOD JO MBI0/AIEI0UOLOI]
MEYS W WelIM

002 90 NNr

aii4



oRicIAL”

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
) CIVIL DIVISION

DEVONIAN RESOURCES, INC. and : CIVIL ACTION - LAW
VAN HAMPTON GAS & OIL CO., INC.
CASE NUMBER: 06-2042-CD

Plaintiffs,
vs. . TYPE OF PLEADING:
: Motion for Clarification
MID-EAST OIL COMPANY, FILED ON BEHALF OF:
~ : Mid-East Oil Company,
Defendant. : Defendant

NAME, ADDRESS AND TELEPHONE
OF: Counsel of Record

Wayne A. Kablack, Esquire
Attorney's State ID#: 25818

Mathew G. Simon, Esquire
Attorney’s State ID#: 91976

Simpson, Kablack & Bell
834 Philadelphia Street
Indiana, PA 15701

(724) 465-5559

Attorney's Firm ID#: 25-0918627

FILED .
10[545%7 (o
JUN 14 2001 %
Willam A. Shaw
Prothonatary/Clerk of CQlll’la;j @



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DEVONIAN RESOURCES, INC. and
VAN HAMPTON GAS & OIL CO., INC.

Plaintiffs, : Case No. 06-2042-CD

Vs,
Civil Action - Law
MID-EAST OIL COMPANY,
Defendant.

MOTION FOR CLARIFICATION

AND NOW, comes, Mid-East Oil Company, Defendant in the above captioned matter, by
and through its attorneys, Wayne A. Kablack, Esquire and Mathew G. Simon, Esquire of
Simpson, Kablack & Bell, and respectfully files the within Motion for Clarification and avers the

following:

1. The Plaintiffs, Devonian Resources, Inc. and Van Hampton Gas & Oil Co., Inc.
initiated this action against the Defendant, Mid-East Oil Company, by filing a Complaint in the
Court of Common Pleas of Clearfield County.

2. The Plaintiffs’ Complaint alleges four separate causes of action: () Breach of
Contract, (II) Wrongful Use of Civil Proceedings (42 Pa.C.S. §8351), (lll) Common Law
Malicious Use of Process, and (IV) Common Law Malicious Abuse of Process.

3. The Defendant filed Preliminary Objections to the Complaint.

4, These Preliminary Objections included the following:

a. Legal Insufficiency of the Complaint (Demurrer) to Count | — Breach of
Contract;

b. Legal Insufficiency of the Complaint (Demurrer) to Count Il — Wrongful

: Use of Civil Proceedings (42 Pa. C. S. A. § 8351);

c. Lack of Conformity to Law or Rule of Court for Count 1l — Wrongful Use of
Civil Proceedings (42 Pa. C. S. A. § 8351); ‘

d. Legal Insufficiency of the Complaint (Demurrer) to Count il = Common

Law Malicious Use of Process;

e. Legal Insufficiency of the Complaint (Demurrer) to Count IV — Common
Law Malicious Abuse of Process; and

f. Insufficient Specificity of a Pleading to Counts |, 11, lll, and IV (in the
alternative)



5. During oral argument, Counsel for the Plaintiffs vquhtarin withdrew Count |1l of
the Complaint and this Honorable Court issued an Order of Court on April 16, 2007 confirming
the withdrawal Count Ill of the Complaint. '

6. On June 6, 2007, this Honorable Court issued an Order of Court which stated

the following:
a. Prelimi'nary Objections to the Legal Sufficiency of Counts | and Il are
DENIED."

b. Preliminary Objections to the Legal Sufficiency of Count IV is GRANTED
- and Count IV is DISMISSED.
c. Preliminary Objections to the Specificity of Counts | and Il are DENIED.

7. This Honorable Court’'s Order did not address the Defendant’s Preliminary
Objection to the Lack of Conformity to Law or Rule of Court for Count II.

8. The basis for the Defendant’s Preliminary Objection to Count Il for the Lack of
Conformity to Law or Rule of Court was that it is impermissible for the Plaintiffs to allege, plead,
and recover damages for the expenses of bringing the current action and harm to the Plaintiffs’
reputation. ' .

9. . The Defendant’s requested relief was for this Honorable Court to strike
- Paragraphs 27 (b) and (c) of the Complaint.

WHEREFORE, the Defendant, Mid-East Oil Company, respectfully requests this
Honorable Court for clarification and a ruling regarding the Preliminary Objection to Count Il for
the Lack of Conformity to Law or Rule of Court. ’

RespectfullyAubmitted,

Math
Simpgon/ Kablack & Bell
834 Philadelphia Strget
indiana \PA 15701
Attorneys for the Dgfendant, Mid-East
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- IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

DEVONIAN RESOURCES, INC. and :
VAN HAMPTON GAS & OIL CO., INC. : Civil Action - Law

- PIaintiffs,'
vs. _ : _ Case No. 06-2042-CD
MID-EAST OIL COMPANY, :

Defendant.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the Defendant’s Motion
for Clarification filed at the above term and number was served upon the individual listed beliow,
as counsel of record, by first class United States mail, postage prepaid at Indiana Pennsylvania,
this ﬂjday of June, 2007.

Joseph E. Altomare, Esq.
228 E. Central Avenue
P.O. Box 373
Titusville, PA 16354

Attorneys for the Defendant, Mid-East



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA
CIVIL DIVISION

DEVONIAN RESOURCES, INC. and
VAN HAMPTON GAS &
OIL CO., INC.

Vs, . : No. 06-2042-CD

MID-EAST OIL COMPANY

FILED

IJUN 2 1 2007
s @
ORDER Pmﬂécg\:tjry/ile;k OfPa C::trtsh. )
3 ftﬁ\-x o'y

AND NOW, this 2| day of June, 2007, it is the ORDER of the

Court that argument on Defendant’s Motion for Clarification in the above-captioned

matter has been scheduled for Friday, July 27, 2007 at 1:30 P.M. in Courtroom No.
1, Clearfield County Courthouse, Clearfield, PA.
It is the responsibility of the Petitioner to serve certified copy of said

scheduling Order on the Plaintiff.

BY THE COURT:

FREDRIC J. AMMERMAN
Pfesident Judge

QS
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ORIGINAL

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DEVONIAN RESOURCES, INC. and
VAN HAMPTON GAS & OIL CO., INC.
Plaintiffs, Case No. 06-2042-CD

o FILED

vs. : ,‘gr A@% Simo
: Civil Action - Law G 1 3 2007

MID-EAST OIL COMPANY, :

. William A. Shaw
Defendant. : Prothonotary/Clerk of Courts

STIPULATION )

..AND.NOW .comes the Defendant, Mid-East Oil Company, by and through its attorneys,
Wayne A. Kablack, Esquire and Mathew G. Simon, Esquire of Simpson, Kablack & Bell and
respectfully represents that the parties to the above captioned matter hereby stipulate and
agree that:

1. The Plaintiffs, Devonian Resources, Inc. and Van Hampton Gas & Oil Co., are
represented by Joseph E. Altomare, Esquire. o :

2. .The Defendant, Mid-East Oil Co., is represented by Wayné A. Kablack, Esquire
and Mathew G Simon, Esquire of Simpson, Kablack & Bell.

3. This action was initiated by a Complaint filed by the Plaintiffs.

© 4, Preliminary Objections were filed by the Defendant and oral argument was held
before this Honorable Court. '

5. On June 6, 2007, an Order of Court was issued with regard to the Defendant’s
Preliminary Objections.

6. On June 14, 2007, the Defendant filed a Motion for Clarification regarding the
Prehmmary Objection to the Lack of Conformity to Law or Rule of Court of Count Il in the
Piaintiffs’ Complaint.

7. Counsel for the Plaintiffs and Defendant have stipulated and agreed that the
Defendant's Preliminary Objection to Paragraphs 27 (b) and 27 (c) of the Complaint should be
sustained by the Court. _

WHEREFORE, counsel for the parties stipulate and agree that the following Order shall
be entered. '

Respectfully submitted,

Joseph E Mltomare, Esquire Mathew i i
Attorqey for the Plaintiffs Attorney for the Defenfiant
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AUG 13 2007
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William A. Shaw
Prothonotary/Clerk of Courts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

| CIVIL DIVISION
DEVONIAN RESCURCES, INC. and :
VAN HAMPTON GAS & OIL CO., INC. : Civil Action - Law
Plaintiffs,
vs. :  Case No. 06-2042-CD
MID-EAST OIL COMPANY, : |
Defendant.
ORDER OF COURT
AND NOW, this t_@ day of A‘UG.V\}%T’" ' . , 2007, upon Consideration

of the within Stipulation signed by Counsel for the Plaintiffs and Defendant, it is hereby
ORDERED, DIRECTED, and DECREED that the Preliminary Objection to Paragraphs 27 (b) _
and (c) contained in Count Il of the Plaintiffs’ Complaint is SUSTAINED and these

subparagraphs are STRICKEN.

i t%

William A Shaw
Prothonotary/Clerk of Courts @
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA

DEVONIAN RESOURCES, INC., : NO. Olo-Jo43d-C b
AND VAN HAMPTON GAS & OIL :
CO., INC.,
PLAINTIFFS
Civil Action
VS.
MID-EAST OIL COMPANY, : COMPLAINT
DEFENDANT

Counsel for Additional Defendants:
Joseph E. Altomare

Supreme Court ID #17156

228 E. Central Avenue

P. O.Box 373

Titusville, PA 16354

(814) 827-9626

(814) 827-9143 - Fax
jaltomar@msn.com

F“_E [CCShA
005 Qgﬁg p0-85.00

William A. Shaw
Prothonotary/Clerk of Courtg



NOTICE

You have been sued in court. If you wish to defend against the claims set forth in the
following pages, you must take action within twenty (20) days after this complaint
and notice are served, by entering a written appearance personally or by attorney
and filing in writing with the court your defenses or objections to the claims set
forth against you. You are warned that if you fail to do so the case may proceed
without you and a judgment may be entered against you by the court without
further notice for any money claimed in the complaint or for any other claim or
relief requested by the plaintiff. You may lose money or property or other rights
important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU
DO NOT HAVE A LAWYER, GO TO OR TELEPHONE THE OFFICE SET
FORTH BELOW. THIS OFFICE CAN PROVIDE YOU WITH INFORMATION
ABOUT HIRING A LAWYER.

IF YOU CANNOT AFFORD TO HIRE A LAWYER, THIS OFFICE MAY BE
ABLE TO PROVIDE YOU WITH INFORMATION ABOUT AGENCIES THAT
MAY OFFER LEGAL SERVICES TO ELIGIBLE PERSONS AT A REDUCED
FEE OR NO FEE.

COURT ADMINISTRATOR
Clearfield County Courthouse
Second & Market Streets
Clearfield, PA 16830
(814) 765-2641, Ext. (5982)



IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA

DEVONIAN RESOURCES, INC., : NO.
AND VAN HAMPTON GAS & OIL
CO.,, INC,,
PLAINTIFFES
Civil Action
VS.

MID-EAST OIL COMPANY,

DEFENDANT

COMPLAINT

Devonian Resources, Inc. (“Devonian™), and Van Hampton Gas & Oil Co., Inc.
(“Hampton”, and jointly hereinafter, the “Plaintiffs”), by and through counsel,
undersigned, state the following claims against Mid-East Oil Company (“Mid-East”):

The Parties

L. Plaintiffs Devonian and Hampton are each Pennsylvania business corporations
engaged in the business of exploration and development of oil and gas having its
principle place of business at PO Box 329, Rt. 36, Pleasantville, Venango County,

Pennsylvania.

2. Defendant Mid-East is a Pennsylvania- business corporations engaged in the
business of exploration and development of oil and gas having its principle place at 255

Airport Road, Indiana County, Pennsylvania 15701.



Allegations Common to All Counts

3. Larry F. Smyers (“Smyers™) is a petroleum geologist who, by letter of August 3,
1999, proposed to provide leasing services for the account of Hampton. That letter (the

“Proposal Letter”)is attached hereto and incorporated herein by reference as Exhibit “A”.

4, Among other things, the letter proposed a that the consideration to be paid for the
offered services would be a 1/64™ overriding royalty interest in the project area to be
identified (“ORRI”).

5. The letter was addressed to Stan Thompson as the president of Hampton.
Thompson, who also served as president of Devonian, an affiliated family owned
company, decided to pursue the proposal on behalf of Devonian rather than Hampton, and

negotiations ensued on that basis.

6. On February 29, 2000, the negotiations culminated in a written agreement which
expressly incorporated by reference, and physical attachment, the terms of the Proposal
Letter, including the ORRI. That agreement (the “Confidentiality Agreement”) is

attached hereto and incorporated herein by reference as Exhibit “B”.

7. The Confidentiality Agreement, with the attachment of the Proposal Letter, was
recorded in Clearfield County on September 24, 2001 as Instrument No. 200115082.

8. On August 23, 2000, Devonian and Mid-East entered into a letter agreement
creating a joint venture between them. That agreement (the “Joint Venture Agreement’)

is attached hereto and incorporated herein by reference as Exhibit “C”.

9. The Joint Venture Agreement expressly provides at paragraph 2 as follows:

All leases, both existing and new, shall be subject to a 1/64 ORRI
mandated by a prior agreement between Devonian Resources and
a third party providing geologic services for this prospective
area...



10.  The Joint Venture Agreement further provided that Mid-East was to serve as the
exclusive operator of the joint venture. Mid-East did so serve, and at all times during the
continuing existence of the joint venture, Mid-East received all of the revenue and paid

all of the expenses of the joint venture, including the ORRI.

11.  On November 15, 2001, the joint venture came to an end upon the acquisition by
Mid-East of Devonian’s interests pursuant to an asset purchase agreement and addendum
thereto, each of that date. That agreement (the “Asset Purchase Agreement™) is attached
hereto and incorporated herein by reference as Exhibit “D” and the addendum thereto (the

“Addendum To Asset Purchase Agreement”) as Exhibit “E”.

12. The Asset Purchase Agreement, at paragraph 5(b) contains the following

indemnity and hold harmless covenant:

(b) Hold Harmless. Buyer shall indemnify, defend and hold harmless the
Seller, its employees, agents, officers, directors, successors and assigns
Jrom and against any claims, demands, penaities, fines, liabilities,
settlements, damages, cost, or expenses of whatever kind or nature,
including reasonable attorney and expert fees, at any time claimed or
asserted following Closing which arise out of or in any way related to the
ownership, possession, maintenance, use, operation or disposition of any
of the Assets, including but not limited to any and all liabilities claimed by
reason of any alleged (i) personal injury to or death of any person. (ii) any
alleged breach of any contract obligation or (iii) any violation of any
environmental law or regulation. [counsel’s emphasis]

13. The Asset Purchase Agreement remained executory until Devonian executed and
delivered to Mid-East an assignment and bill of sale at closing on January 16, 2002.

That instrument (the “Assignment And Bill Of Sale”) is attached hereto and incorporated

herein by reference as Exhibit “F”.

14.  In describing the interests conveyed, the Assignment And Bill Of Sale, at (d) on
page two, expressly incorporates by reference and physical attachment, the Joint Venture
Agreement dated August 23, 2000 [Exhibit “C’], which, as stated above, contains the
reservation of the ORRIL



15.  Two years later, by letter dated December 2, 2003, Mid-East discontinued the
payment of the ORRI to Smyers. That letter (the “Termination Letter”) is attached hereto

and incorporated herein by reference as Exhibit “G”.
16.  Until then, Mid-East had continuously paid the ORRI to Smyers.

17.  In response, Smyers brought suit against Mid-East in this Court at NO. 03-1598-
CD (hereinafter the “Smyers Action”).

18.  On or about July 4, 2003, Mid-East joined Devonian and Hampton as additional
defendants in the Smyers Action alleging, inter alia, that Devonian and Hampton were, in
the alterative, solely liable to Smyers, jointly liable with Mid-East, or liable over to Mid-
East on the Smyers claims. The Mid-East Complaint Against Additional Defendants in

the Smyers Action is incorporated herein by reference to the records of this Court.

COUNTI
BREACH OF CONTRACT
Devonian v. Mid-East

19.  Each of the preceding allegations of this complaint are incorporated herein by

reference as if herein fully set forth.

20. By reason of the foregoing Mid-East has breached its contractual obligation to

defend and hold Devonian harmless.

21.  As a direct and foreseeable consequence of the breach Devonian has incurred

substantial expense, in excess of $50,000 in defending the Smyers action.

WHEREFORE, as to this Count I, Devonian demands judgment against Mid-East for
money damages in an amount, in excess of $50,000, to be determined at trial, plus pre-

judgment interest and costs.



COUNTII
WRONGFUL USE OF CIVIL PROCEEDINGS (42 Pa.C.S. § 8351)
Devonian and Hampton v. Mid-East

22.  Each of the preceding allegations of this complaint are incorporated herein by

reference as if herein fully set forth.

23. At all times pertinent hereto Mid-East knew that under the provisions of the Asset
Purchase Agreement it had assumed and agreed to pay, irrespective of any independent
liability on the part of Devonian or Hampton, any and all contractual obligations of the
Joint Venture, and was obligated to indemnify and hold Devonian and Hampton harmless

thereof.

24. By reason of the foregoing Mid-East at all pertinent times knew that it had not
only waived its right to any contribution or indemnification from Devonian and Hampton
on any contract claim against the Joint Venture as part of the consideration given to
Devonian in the Asset Purchase Agreement, but that it was Mid-East, not Devonian,

which incurred an indemnification and hold harmless obligation thereby.

25.  Mid-East nevertheless intentionally and maliciously, and without any probable
cause, sought indemnification from Devonian and Hampton by joining them as additional

defendants in the Smyers Action.

26.  The primary purpose of the joinder of Devonian and Hampton was not that of
securing the proper adjudication of a claim, but on the contrary, for the abusive purpose
of extorting Devonian’s cooperation in Mid-East’s defense of the claims brought by

Smyers against Mid-East.

27.  As a direct result of the foregoing, Devonian has been injured in the following

particulars:



(@ Devonian and Hampton have incurred substantial expense, in excess of
$50,000, in defending the Smyers action;

(b)  Devonian and Hampton have incurred additional expense, in bringing
this action; and,

(©) Devonian and Hampton have sustained harm to their reputation.

28. It is believed and therefore averred that all claims of Mid-East against Devonian
and Hampton will have been terminated in Devonian’s favor by the time the within claim

comes on for trial.

WHEREFORE, as to this Count II, Devonian demands judgment against Mid-East for
money damages in an amount, in excess of $50,000, to be determined at trial, punitive

damages, and pre-judgment interest and costs.

COUNT III
COMMON LAW MALICIOUS USE OF PROCESS
Devonian and Hampton v. Mid-East

29.  Each of the preceding allegations of this complaint are incorporated herein by

reference as if herein fully set forth.

WHEREFORE, as to this Count III, Devonian demands judgment against Mid-East for
money damages in an amount, in excess of $50,000, to be determined at trial, punitive

damages, and pre-judgment interest and costs.

COUNT IV
COMMON LAW MALICIOUS ABUSE OF PROCESS

Devonian and Hampton v. Mid-East

30.  Each of the preceding allegations of this complaint are incorporated herein by

reference as if herein fully set forth.



WHEREFORE, as to this Count III, Devonian demands judgment against Mid-East for
money damages in an amount, in excess of $50,000, to be determined at trial, punitive

damages, and pre-judgment interest and costs.

Respectfully submitted,

7 (
Joseph B/ Altomare

Attorney for Plaintiffs




VERIFICATION

I, Stanley R. Thompson, President of Devonian Resources, Inc., verify that the
statements made in the foregoing pleading are true and correct. § undcrsmﬂd that falsc
staternents herein are made subject to the penalties of 18 Pa.C.S.A. Section 4904 relating
to unsworn falsification to authorities.

Dated: O [59[@(4 , 2006 2 Z A 7 |

“Stanldy R. Tt hompson
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Larry F. Smyers 300 E. Second Ave.

Petrolenm Geologist/Geophysicist DuBos, PA 15901
AAPG Cartited Petroloum Geologiet # 4774 Telephone/Fax
Us. Prof, Geologiet WY, # 221 814.371.7450

Reg. Professional Geologel PA, 3203

August 3, 1999

Mr. Stan Thompson

Van Hampton Oil & Gas Company
Route 36

Pleasantville, PA

Dear Stan:

It was a pleasure to meet with you to discuss the poteatial of some areas for natural gas drilling,
and my availability to aid you in developing drilling programs.

The following is a brief summary of my proposal to retsin my services to develop drilling
prospects, and provide technical assistance in the preparation of drilling program prospectuses as
well as the various stages of project development. It is my intention to koop it as simple as
possible and start working towards some significant drilling projects:

o0 LFS

1 Reedn«feeofsﬁ,ssoo.’fmmwhichusl15/dq£eewiubododmedformhduywodedon
a project (plus nocossary expenses). This retainer fee is renewable when the balance from the
previous payment is depleted. Prospects and/or programs will be developed as efficiently as
professional prudence and economics allow. .

2. A 1/64 interest (ORRI) of the gross from the sale of natural gas, associated liquids, or cruds
oil from each well located in a prospect, or progrem, I propose.

3. Coﬂofmapgsdnnicdm.mthndmwyﬁotMMdmogtmdevdopmm

will be borne by Van Hampton mmd will remain their Wmﬁm
mspedmd/mpmmdadopMﬁmwpaMﬁlu‘ ¥ bropesty of
Hempton Oil & Gas.

4, mmofintuwtwiﬂodhuatotheMPGDPNSIPBSConﬂdenﬁdhyAmem
attached.

5. When drilling programs develop, my profemomhervioawlllbomdongoingpmject
technical development (i.e. ntegeolog:edconmlﬁnse@c)

Details can be worked out af a later date in respect to arces of interest, data necessary for project
development, fee renewal schedulo, etc. as the projects develop.

luuuthhpmpocdumfﬁdemmbegind:mdontowudumudhgwmhngnwlomhlp
- Please call me if you have any questions.

Sincerely,

%ﬂ,‘:‘g“f’\ Bt I

Larry Smyers

’
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CONFIDENTIALITY AGREEMENT

This Agreement is between LARAZ 4 ~ S’“ el  (“Offeror”) and Z?mea " /@Sour&‘& YT
(“Recelver”) and sats forth the terms for thé prescntation to Receiver of an ofl and gas exploration prospect (the. " Prospect™)
which will provide Receiver with the opportunity to evaluste the Prospact and o acquire an oll and gas interest (Including -
but not limited to - drilling or leasing, royalty, and purchass of producing properties) In the Prospect lands on the basis of
© mutually acceptable compeanation to the Offcror.The Prospect is located in the geographical arca sot forth below and in
Exhibit “A", if attached hereto. Since the Prospect, the Prospect information and the geographical area related to the
Prospoct is secret, proprietary and confidential information developed by Offeror over time and at great expense, Receiver,
as consideration for the opportunity to evaluate the Prospect, agrees to the following:

1. The Geographical Area. As used in this Agreement, the geographical area on which the Prospect is located
{4 Cieneraphicxl Ama™) ix agraad ta mann the fallnwing:
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EXHIBIT “A" IS/IS NOT ATTACHED HERETO.

2, Propristary and Conifldentlal Information. The torm “Propristary and Confldeatial Information” (“PCI") as used in
this Agreement is agreed to mean all oral disclosures and information, data and knowledge contained {n the documents
(whether geological, geophysical, economic, financisl or mansgement and whetber in the form of maps, charts, logs,
selamographs, interpretations, calculations, summaries, opinlons or other written or charted moans) which are related,
directly or indirectly, to the Prospect or to the exploration potential of the Geographical Arca, and which are now or hereafter
delivered or dlsclosed by or on bahalf of the Offeror to the Receiver. However, the PCT shall not include information to.the
extent it (a) is now or subsequantly becomes part of the public domaia through no acts or omissions attrbutable to Recsiver
or (b) as shown by Recelver's written records, was rightfully In Receiver's possession prior to disclosurs by the Offsror, The
Recelvar acknowledges that Offeror intends to maintain the confideatial, proprictary and secret nature of the FCI

3. Rastrictions oo Recelver's Futurs Activities. For the period of z ZU e (__/__) years after the date on which
Receiver hus signed this Agreement, Recelver agrees:

(1) To keep the PCT sacret and not to disclose the PCI o any entty or person except to Recetver's employees ot
eox?ulthznecamy to evaluate the Pzngect. unless specific witten authorization 1s recelved from the Og'gmr' OF [FER ot
O 25 ) ” Yr¢ A2, g i OF rese e (LFS
ﬂ(b) To dse : PT& so‘i:fy fof,?h: paxpo:‘::f ¢ m/g”'t,ho’(l"mapgmd not to usc the ﬁo;“ Roceiver’s financlal
advantage without compensation to the Offaror;

(¢) Not to purchase or rcquire in any manner, directly or indirectly, any ofl or gas ownership, leasohold, royalty or other

Lnterest within the Geographlcal Area unless it shall be deemed by such sction or otherwise that Recelver has accepted the

terms of the Offeror in confunciion with the presentation of the Prospect; orrrc o wivc woi fog $& feales i 51 j
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4 mmuuu !or Breaeh or ﬂm Aammt by lem- Racatver agrees that if this Agrcement is breached by Receiver
the remedy at law may be inadequate and tharefore an injunction, specific performance or othar forms of equitable relief o
woncy damages or any combination thercof shall be available. All rights, powers aud remedies provided for hereln sre
cumulativs, and not exclusive, of any and all rights, powars and remedies st law or {n equity as may now or hereafier exigt,
Bowever, ind not withatanding the foregoing, Offeror and Recelver agree that if Recejver shall brexch paragraph 3(c) of this
Agreement, the remedy shall be only as stated thesaln, namely, acceptance of terras. The Olfsror shall be antitlad to recover
tha cost aad expenses incurred in enforcing this Agreement including any sttomey’s faes,

S. Blading Effect oo Recelver and Others, This Agrecment eatered into by Racelver shall be binding on Receiver and
Recciver's officers, directors, cmployess, agents, sttomeys, accountants and repreacntatives. Recefver agress to inform all
such persons and eatilies of this Agrsement and to be llable to the Offaror for the acts of such persons and entitles if this
Agreement fa bresched by any one of them. If any part of this Agreement is declared vold of unsnforcasbls, the Recsiver
agrees to be bound by the remeining part of this Agreement,

6. Miscellapeous. The follswing ars also agreed to by Qfferor and Raceiver;

{a) THIS AGREEMENT AND THE RELATIONSHIP THERBUNDER SHALL BE GOVERNED BY AND

CONSTRUED IN ACCORDANCE WITH THE LAW OF THE STATE OF 7, 5*’”&( (v 8 WITHOUT

GIVING EFFECT TO THE CONFLICT OF LAWS PROVISION;

(b) The Prospact is offerod subject lo prior sale; and )

(c) This Agreement is not intended to and does not create 2 pumeuh!p joint venture or any other business corabinaticn

betweea Recsiver and Offsror.
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* COMMONWE OF PENNSYLVANIA:

COUNTY OF idm/m C/qL
On this, the ﬂ/'? / day of @/}M g OO { before\me 8 Notaxy Public, % undersigned

officer, personally appwed par/uy /
J K. mmouww r/ feWW mzw Uz T

known to me-or utlsﬁctonly proven to be the person whose name is subscribed to the within instrument, and acknowledged that he
executed the samé for‘purposes therein contained.

In witness whereof, I hereunto set my hand and official s
Cocma R. m 1;‘ﬁ«‘lét:auy Public ' - X} ﬂ
of THusville - .
Mycny Explfes Maycou%oei 7 S a I F—

Notary Public

STATE OF

COUNTY OF

, 2 f+
On this, the day j before me a Notary Public, the undersigned
officer, personally appeared

pat /1//7% £ b’)’)’IY/LWJ/

known to me or swsfmonly proven to be the person whose name is subscxibed to the within instrument, and acknowledged that he

executed the same for purposes therein contained.

_ / Notary Public

In Mtn&s; whereof, I hereunto set my hand and official

i 345



2 7 DAM

ooyt

GREE '

WAk, 'y

Wrow v,

nanhvam‘p""‘w'

.
dion r

N (7] P

Aﬂlﬁual'.

. w
. !
"l Willlamspog )
Sl
v s S, > 0 8
1 Tt -
ALY Shoré tara = disfa L

X0 An faq By s i 6

T ot

RA

m "'«v:/--SUSOUEH MK Monigotier
a Ot Hoathanrnitg, ‘ 7
b AL H !

-l g
: (13
A

Thinmels

Satan
Ko ana:

sﬂ“ﬂ;gll o
*hu(g veul .
. g

taen

¥ nrthald
P Duncannon

Y ,j@-:@v;m N

_)(‘ \" N b

SN by
Su-m"w
S GAP




EXHIBIT “C”



oo PO. Box 329
S ey Pleasantville, PA 16341
(814)509-7061

T DEVONIAN RESOURCES, INC. (014) 3597936 Fux

Y
it:

August 23, 2000

Mr. Mark Thompson
Mid East Oi! Company
P.O. Box 1378
Indiana, PA 15701

RE: JOINT VENTURE AGREEMENT (Pine Glen Prospect)

Deaf Mark:

This Letter Agreement when accepted by you shall govern the terms and conditions of
the joint veature between Devonian Resources, Inc. and Mid East Oil Company (the Parties)
which shall be established to explore for and develop Devonian sandstone formations,
principally in the Townships of Burnside and Snowshoe of Centre County, Pennsylvania, .

1. An Area of Mutual Interest (AMI), shall be establishéd that -will include all of
Devonians leasehold position in the Pine Glen and all of Mid East leasehold position in this
area, in addition to any new acreage that may be acquired by the Parties which lies within the
boundanes of the AMI as delineated on the attached Exhibit “A”. _

\

2. All leases, both existing and new, shall be subject to a 1/64 ORRI as mandated by a
prior agreement between Devonian Resources and a third party providing geologic services for
this prospective area, however, the net revenue interest of the leaseholds effecting this joint
venture shall not be less than .812500 percent. All current leases held by Devonian Resnurces
and Mid East at the time of the signing of this Joint Venture Agreement shall be Cross
a.aangm:u o both p ycu tics to cfftttuatc an undivided Fift
parties leasehold estate. All new leases shall be taken i m the name of M]d East Oxl Company.
Devonian Resources, Inc. shall be assigned a 50% interest in said new leases acquired. Any
leases acquired from another company shall be taken by that party as deemed appropriate.
Such lease.acquisitions, however, will not be made without the consent of both parties. A
leasing budget may be proposed by either party and at the mutual consent of both parties, a
leasing program will be undertaken and directed by Mid East. The cost of any and all lease
acquisition will be borne jointly in accordance with each parties working interest. Any lease
acreage proposed by either party not mutually consented to, shall not be a part of the AMI of

this Joint Venture Agrecment.

EXHIBIT 2



3. The initial acreage being contributed by each party going into the AMI will be cost
balanced to effectuate a 50%/50% equal costs. Whichever party has an imbalance, the
imbalance shall be corrected by a cash payment to the other party. All future costs related to
the Joint Venture acreage and wells will be borne jointly in accordance with each parties
working interest. Each parties working interest shall be as follows:

Mid East Oil Company - 50%
Devonian Resources, Inc. - 50%

4, Prospect evaluation and the terms and conditions that shall apply are s follows:

A. Mid East desires to use funding from outside this joint venture at no cost to
Mid East or Devonian, to drill and complete if warranted, certain location that Devonian and
Mid East have mutually agreed upon within the prospect area, and shall do so by drilling a
minimum of 8 wells but not more than 15 wells, commencing by September 1, 2000 and having
at least the minimum number of wells (8) drilled within 1 year from September 1, 2000. _

B.  Mid East shall be designated as operator with respect to the drilling,
completion, hookup and producing for the first 15 wells. Operator for all subsequent wells
drilled will be determined on a mutual basis. Operating fee for any well that can be

commercially produced shall be $175.00 per month.

C. After the initial 8 well minimum lease evaluation has been compléted, Devonian
and Mid-East agree to drill and complete, if warranted, 8 wells per year under the terms of this
Joint Venture Agreement and the Operating Agreement.

4 @. Should either party propose the drilling and development of additional wells

above the 8 wells per year specified in subparagraph C. above, and should one of the parties

elect not to participate in any or all the proposed additional wells. Thea the non-participating

party shall be compensated for the loss of future development location(s) in the amount of Five

Thousand Dollars ($5,000.00) per location. The election to not participate shall only effect

the parties on a location by location basis, and does not change the terms or conditions of this
Joint Venture Agreement.

5. Gas Marketing - Mid East and Devonian will mutually agree on the gas marketing
strategy and price to be received for the joint venture gas. It is anticipated that the joint
venture will sell gas through a third party gas marketing company, and that the produced gas
will be sales metered on the Columbia Gas Transmission System or Columbia Gas of

Pennsylvania System.



6. Field Gathering and Compression System

A.  Mid East and Devonian shall design, construct and operate the gas gathering
and compression system. Since joint venture gas will be commingled with Mid East (Investor)

gas, the joint venture gas will only be charged and pay its pro-rated share of the actual monthly
compression cost.

B. Mid East and Devonian will agree on a gathering and compression fee which
will be charged to third-party gas, including Mid East or Devonian investor gas. The gathering
and compression fee shall be distributed to Mid East and Devonian-in accordance with each
parties ownership in the gathering and compression system.

7. For volume allocation purposes, all joint venture gas shall be measured at the receipt
point meters (wellhead) and pro-rated along with non-joint venture gas meters connected to
Mid East’s gathering system back to sales volume. Sales volume will be that volume as
measured at the delivery point master sales meter where Mid East’s gathering system
interconnects to Columbia Gas Transmission or Columbia Gas of Pennsylvania.

8. Drilling and Operating - All wells in the joint venture will be drilled and operated at
cost, subject to those terms and conditions'mandated in an Operating Agreement which shall

be executed prior to drilling the first joint venture well. The initial term for the joint venture

shall be five (5) years unless mutually extended, commencing July 1, 2000.

A.  Itunderstood and agreed that both Devonian Resources and Mid East have the
right to perform certain field services in regards to the drilling, completion and operations of
the joint venture wells and any wells that may be drilled on the joint venture acreage in
evaluation. Specifically, Mid East shall have the right to do all service rig work, water hauling

and pipeline and well head hookups. '
Devonian Resources shall have the right to do all dozer work, drilling and

tricking. All of the above services shall be performed at the competitive rates for the same
services provided for in the area of this work.



9 Should either party decide to sell their interest in any or all wells drilled on acreage

within the boundaries of the AMI, whether they were wells drilled under this joint venture or
wells that were drilled to evaluate the acreage within the AM, the non-selling party shall have

the right of first refusal to purchase the interest at the bonafide offer that the selling party

received. This right of first refisal shall be for a thirty (30) day period from the time
non-selling party has received in writing the terms of any such bonafide offer to purchase.

However, full operating rights shall transfer and revert to the non-selling party, whether
non-selling party purchases the selling parties interest or not.

10.  Ifany terms and conditions of this letter conflict with any terms or conditions of a later
Operating Agreement set forth in Paragraph 8. above, then the terms and conditions of this-

letter shall prevail.

11.  This Agreement may not be assigned without the express written consent of the
non-assigning party. '

Very truly yours,
DEVONIAN RESOURCES, INC.

Aga L—

STANLEY R. THOMPSON
President

L&Qd\@ﬁ”‘?}-v on behalf of Mid East Oil Company, agree to and accept the
~ AMQ’ Lgl’f/

terms and conditions as set forth in this letter on this 7 C4 day of
2000.
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ASSET PURCHASE AGREEMENT

This Agreement made and entered into this \ S day of _&\Jo-icr—-hff 2001 by and
between DEVONIAN RESOURCES, INC., a Pennsylvania business corporation (heremaﬁcr the

“Seller™},
and

MID-EAST OIL COMPANY, a Pennsylvania business corporation (hereinafter "Buyer"),

WITNESSETH THAT:

WHEREAS, Buyer and Scller prescntly share an area of mutual interest in that geographical
area comprised within the political boundarics of Burnside and Snowshoe Townships, Centm
County, Pt‘.nnsylvarua (hereinaftcr the “AMI™);

WHEREAS, the shared mutual interest arises out of the ownership by the parties of
complementary undivided interests in certain oil and gas assets, hereinafter more particularly
defined and situate entircly within thc AMI;

WHIZREAS, Buyer desires to purchase from Seller and Seller desires to sell to Buyer certain of
Seller’s interest in those oil and gas asscts;

WHEREAS, this Agreement ("“Agreemcnt™) sets forth the terms and conditions of the sale and
purchase between the partics,

NOW THEREFORE, the parties hereto each of whom intending to be legally bound hereby
agree as follows:

1. Sale and Purchase of Assets .

(2 Subject to the ierms, conditions and exclusions hereinafler set forth, Seller will sell,
transfer, assign and deliver to Buyer at Closing (as hereinbelow defined) all of the Seller’s right title
and interest in and to all oil and gas property of any kind or nature which is situate or relates to
lands within the AMI, including but not limited to all lease rights, working intcrests and/or fee
interests, all casements and other intercsts in rcal estate held in connection with same, all oil and/or
gas wells thereon together with all downhole equipment, all production cquipment, machinery,
fixtures, and all tools, maps, tracings, surveys, engineering and enginecring work product, logs,
contracts, contract rights, licenses, permits, bonds, claims and causes of action as relate to any of
the same (collectively hereinaficr referred to as the “Assets™).

Notwithstanding the foregoing, Seller exccpts and reserves, and there is excluded from the
Assets an undjvided 50% interest in and to the natural gas gathering system consisting of all

04/06/04 TUE 10:49 [TX/RX NO 7100]
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pipelines, compressors and othcr machinery and equipment used in conncction with the transport of
gas production from the flow lines of the wells drilied within the AMI to the transmission lines of
the purchasers of gas, as now and hereafter constituted, including all additions, replacements and

extensions thercof (the “Gathering System™).

()  The Assets will be transferred and conveyed at closing by proper instrument of
assignment executed and acknowledged by the President of Seller.

© The application of any law to the contrary notwithstanding, any and all state, fcderal or
local permits shall as between the parties hereto constitute property of and part of the Asscts of the
Seller to be transferred to the Buyer hereunder, and Seller shall at all times following Closing, upon
. the request of Buyer, do all things necessary to assurc and cvidence the transfer of the same to
Buyer, including but not limited to the prompt execution, acknowledgment and delivery to Buyer
and/or appropriate govermnmental authoritics of such assignments, consents, certifications and other
documnents or instrtuments reasonably required by Buyer or such authorities, to effectuate the
transfer of same. Buyer however shall bear all costs in connection with the transfer of permits.

2. Purchase Price

The purchase pricc of the Assets shall be Two Million Two Hundred ($2,200,000.00) U.S.
Dollars (the “Purchase Price”) payable as follows:

(a) the sum of One Hundred Ten Thousand ($110,000.00) Dollars by way of Bank
Cashier’s check or wired funds, upon the execution hereof, receipt whereof is hereby acknowledged
by Seller, which sum shall be non-refundable; and, :

®) the balance of Two Million Ninety Thousand ($2,090,000.00) U.S. Dollars at Closing,
as hereinafier defined. .

‘3. Effective Time and Closing Date.

(@ Provided this transaction shall timely close on thc date set forth at subparagraph (b)
hereunder, ownership of the Assets shall be dcemed to have been transferred from Scller to Buyer
immediately upon the change of the production meter charts in the ordinary course of business
marking the end of the December 2001 production period and the commencement of the January
2002 production period (the “Effective Time™). All gas metered prior to the Fffective Time shall be
credited to Seller and Buyer in accordance with their respective interest existing prior to the sale
cantemplated hereby, and all gas metered thereafier shall be credited to the account of Buyer.

(b) Closing of the sale and purchase of the Assets (the “Closing™) will take place at Buyer's
offices, Indiana, Pennsylvania at 10:00 o’clock A M. local time on January 3, 2002 (the “Closing

Date”). :

04/08/04 TUE 10:49 [TX/RX NO 7100]
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4. Covenants Conceming the Gathering System
(a) Following closing, the parties will operate the Gathering System as joint venturers,
each owning an undivided 50% interest thereof, and not as partners.

()  Seller’s 50% ownership interests in the Gathering Systera shall extend to all
additions, replacements and extensjons thereof at any time hereafter made.

(©) Seller shall have no obligation to contribute any capital for any addition, expansion
or extension of the Gathering System, nor shall any such cost be assessed against Seller in
compuling its entitlement to 50% of the net revenues.

(d)  Unless otherwise agreed in writing by the parties, all gas transported by the
Gathering System(s) shall be subject to a charge of 10% of the purchase price, paid by the Buyer
of such gas; at the Delivery Point(s) on the transmission linc(s) where the Gathering System(s)
may be connected,

O] Net income from the operation of the Gathering Systern shall be distributed to the
parties monthly.

(¢)) Buyer covenants and agrees that it will not construct, not will it permit any well at
any time drilled within the AMI to use, any system for the collection and transport of gas which is
not an addition to or extension of'the Gathering System in which Seller has herein retained an
interest.

5. Miscellaneous Provisions

(8) - Commissions. Secller and Buyer mutually warrant and acknowledge that neither
has contracted with nor used a broker or ather person who may be entiticd to a commission in
connection with the transactions contcmplated hereby, and that no commission, finder’s fee or
other compensation is payable to any such person in connection herewith.

(b)  Hold Harmless Buyer shall indemnify, defend and hold harmless the Seller, its
employees, agents, officers, directors, successors and assigns from and against any claims,

- demands, penaltics, fines, liabilitics, scttlements, damages, costs or expenses of whatever kind or
nature, including reasonable attorney and expert fees, at any time claimed or asserted following
Closing which arise out of or in any way related to the ownership, possession, maintenance, use,
opcration or disposition of any of the Assets, including but not limited {0 any and all Liabilities
claimed by reason of any alleged (i) personal injury to or death of any person, (ii) any alleged
breach of any contract obligation or (iii) any violation of any cnvironmental law or regulation,

(c) Further Assurances. Subject to the terms and conditionis of this Agreement, cach
of the parties hereto will use its best efforts to take, or causc to be taken, all actions, and to do, or
cause to be done, all things nccessary, proper or advisable to consummate the transactions
conteraplated by this Agreement.

04/06/04 TUE 10:49 [TX/RX NO 71001
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(d) Amcndment and Modification. This Agreement may be amended, modified or
supplemented at any time pror to the Closing Date but only by the writtcn agreement of the parties
hereto.

(e) Binding Effect / Assignment. This Agreement and all of the provisions hereof shall be
binding upon and inure to the bencfit of thc parties hereto and their respective executors,
administrators, heirs, successors and assigns, but shall not be assignablc by any party hcreto
without the prior written consent of the other party.

N Govemning Law. This Agreement shall be governed by and construed under the laws of
the Commmonwcalth of Pennsylvania.

(® Counterparts. This Agreement may be executed in one or morc counterpart, each of
which shall be deemed an original, but all of which together shall constitute one and the same

instrument.

(h) Entire Agreement. This Agreement embodies the cntire agreement and understanding
of the parties in respect of the transactions contemplated by this Agreement. This Agreement
supersedes all prior agreements and underslandings between the parties with respect to the
transactions contemplated hereby.

6] Product of Negotiation. This Agrecment is the product of cxtensive negou'aﬁon among
the parties and no construction, interpretation, cnforcement, inference or presumption, in favor of or
against any party, shall be made as a consequence of the identity of the draﬁsman of this final
statement of the product of such negotiation in the form of this Agreement.

IN WITNESS WHEREOT, the parties hereto have executed (his Agreement the day and year
first above written.

SELLER BUYER
DEVONIAN RESOURCES, INC. MID-EAST OIL. COMPANY
by Z%- 4. /l A by\\DCk)\.)\_Oj M
“$tanfey R Thompson, President Mark A. Thompson, President
4

04/08/04 TUE 10:49 [TX/RX NO 7100]
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ADDENDUM TO

ASSET PURCHASE AGREEMENT

This Addendum to the annexed Asset Purchase Agrcement between Devonian
Resources, Inc. and Mid-East Qil Company is incorporated imto the Asset Purchase
Agreement with the intent to be made a part thereof as if the same were set forth at length
therein:

(1) Sale and Purchase of Assets

(d) The Seller has good, marketable and indefeasible title to all of Othe
Assets (other than that owned by Buyer), ficc and clear of the liens or encumbrances of
any other person.

(e) The Seller will transfer, assign and deliver to Buyer at Closing all
records and documents of Seller relating to the Assets.

IN WITNESS WHEREOF, the parties hereto have exccuted this Addendum to
the Asset Purchase Agreement this _____\S‘“" day of Q,g e\ ~ 2001.

SELLER BUYER

DEVONIAN RESOURCES, INC. MID-EAST OIL COMPANY

by é‘\ 4 4. /\ / b)&@uic:-%p .
~Stanley R. Thompson, President Mark A NFhompson, President

04/06/04 TUE 10:48 [TX/RX NO 7100]
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ASSIGNMENT AND BILL OF SALE

Devonian Resources, Inc., a Pennsylvania business corporation, hereinafter
referred to as “Devonian”, with an office address of P. O. Box 329, Pleasantville, PA
16341, for valuable consideration, and with the intent to be legally bound hereby,
has assigned, transferred, sold, conveyed and set-over, and by the presents does
hereby assign, transfer, sell, convey and set-over, unto Mid-East Qil Company, a
Pennsylvania business corporation, hereinafter referred to as “Mid-East”, with
offices at 255 Airport Road, Indiana, PA 15701, all of the right, title and interest of
Devonian in and to all oil and gas property of any kind or nature situate or relating
to lands within the political boundaries of Burnside Township, Center County,
Pennsylvania (hereinafter the “AMI”), including but not limited to all lease rights,
working interests and/or fee interests, all easements and other interests in real estate
held in connection with same, all oil and/or gas wells thereon together with all
downhole equipment, all production equipment, machinery, fixtures, pipelines and
compressors connected thereto, and all tools, maps, electronic mapping data, digital
document imaging, tracings, surveys, engineering and engineering work product,
seismic, geophysical, geological, geochemical and other geotechnical information
énd data, logs, contracts, contract rights, licenses, permits, bonds, and all records
and documents relating thereto, and all claims and causes of action as relate to any
of the same, and further including without limitation by way of enumeration, all of
the right, title and interest of Devonian in and to (a) the oil and gas lease and
leasehold known as the Commonwealth of Pennsylvania, Pennsylvania Game
Commission, State Game Lands No. 100, Tract 100A-00, (b) the Confer lease and

leasehold, (c) all right, title and interest of Devonian in and to the leasehold estates,

EXHIBIT 3
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oil and gas ownership rights and rights-of-way (the “Oil & Gas Agreements”) situate
in Centre County, Pennsylvania, more particularly set forth and described on Exhibit
A attached hereto and made a part hercof, (d) all the right, title and interest of
Devonian in the AMI established to explore for and develop Devonian sandstone
formations in the Townships of Burnside and Snow Shoe, Centre County,
Pennsylvania, and known as the Pine Glen Prospect, the terms and conditions of the
AMI being more fully set forth and described in a letter dated August 23, 2000, a
copy of which is attached hereto as Exhibit B and made a part hereof, (¢) all of the
fractional working interests of Devonian and all of the right, title and interest of
Devonian in all those certain oil and gas “Wells” situate in Burnside Township, -
Centre County, Pennsylvania, more particularly designated and described on Exhibit
C attached hereto and made a part hereof, (f) all royalty and/or overriding royalty
interests of Devonian within the.AMI, (g) all right, title and interest of Devonian in
and to the natural gas gath.ering system within the AMI, consisting of all pipelines,
compressors and other machinery and equipment used in connection with the
transportation of gas production from the flow lines of the wells drilled within the
AMI to the transmission lines of the purchasers of gas, as now and hereafter
constituted, including all additions, replacements and extensions thereof (the
“Gathering System”) and (h) all other assets (“Assets”) of Devonian that are the
subject of the Asset Purchase Agreement between Devonian and Mid-East, dated

November 15, 2001, all of the foregoing hereinafter described as the “Oil & Gas

Property”.

{GLOI3519.1}
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Assignor hereby warrants specially that it has complete legal title to its
undivided intcrest in the O1l & Gas Property {ree and clear of all liens and
encumbrances.

It is further specially warranted that the said leases and agreements are in full
force and effect and contain all covenants and obligations of Assignor concerning
the oil and gas operations on the leased premises. Assignor disclaims all warranties
concerning the quality and quantity of oil and gas that may be produced in the future
from the subject oil and gas Well.

Devonian shall have the right to receive payment for all oil and gas produced
and marketed from the leases described herein up to the date of the chart change on
or about December 27, 2001. Devonian shall also make payment of all expenses
incurred in the operation of the subject Wells including the payment of royalties
through such production period. Mid-East shall receive payment of all proceeds
from the sale of oil and gas form the subject Wells and shall be responsible for all
expenses thereafter.

This Assignment and Bill of Sale shall be binding upon and shall enure to the
benefit of the parties hereto and their successors and assigns.

TO HAVE AND TO HOLD the entire interest of Devonian and all claims of
Devonian in and to the Assets and their hereditaments and the premises herein
granted and mentioned, and intending so to be with the appurtenances unto Mid-
East, its successors and assigns forever.

IN WITNESS WHEREOF, the parties hereto have hereunto executed fhis

Assignment and Bill of Sale this 16" day of January 2002.

(GLO13519.1}
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ATTEST: . DEVONIAN RESOURCES, INC.:
_—/?W | By: %/7/6/2\ /(//
Secretary Président

(CORPORATE SEAL) o

ATTEST: MID-EAST OIL COMPANY:

oAU Do de o

MARK A. THOMPSON - President

Sectetary

(CORPORATE SEAL)

COMMONWEALTH OF PENNSYLVANIA

COUNTY OF Q,Q_a/\,ulv‘-/

On this the 16" day of January, 2002, before me, the undersigned officer,

personally appeared 3‘&6\,&“,\ Z Jemw@o\'\/ who acknowledged himself

to be TNgac s nd Q%VONIAN RESOURCES, INC., a Peansylvania

corporation, and that he as such ¥Ypoad, . f—, being authorxzcd to do so,
executed the foregoing instrument for the purposes therein contained.

SS:

IN WITNESS WHEREOF, I hereunto set my hand and official seal.

—

NotarialSeal ‘ SEAL)
Stefanie S. Haines, Notary Public (N oT AkY PUBLIC
Clarion Boro, Clarion County
by Cammission Expires Oct. 16, 2003
rember, Penncyh'ania Association of Nofaries y
LY '
. ¢ ‘ S "A' . B
R \ -, ) "‘.‘
- .) . Vo :}
PO T
SENASTIN I

vt

(GLOI3519.1)



COMMONWEALTIH OF PENNSYLVANIA

COUNTY OF U&/W’\"’

On this the 16" day of January, 2002, beforc me, the undersigned officer,
personally appeared MARK A. THOMPSON, who acknowledged himself to be
President of MID-EAST OIL COMPANY, a Pennsylvania corporation, and that he as
such President, being authorized to do so, executed the foregoing instrument for the

. SS:

purposes therein contained.

IN WITNESS WHEREOQF, I hereunto set my hand and official seal.

St b Qsmany

I}\'OTA‘RY PUBLI}

Notarial Seay
Stetanie 5 Haings, N
. , Not.
y CC!anqn Boro, Clarion agui;(!:eﬂc
¥ Lommisslon Expiras Oct, 16, 2003

Member, Pennsyivania Asscciation of Notaries

{GL.0)3519.1}
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Mid-Last Oil Company

PO Box 1378 {724) 349-6690
Indiana, PA 15701 Fax (724) 349-6711

it
it
I

l.

(o8]
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| December 2, 2003

Mr. Larry Smyers

; 300 East Second Avenue
¢ DuBois, PA 15801

Notice of discontinuance of payments from Mideast to Larry Smyers

| Dear Mr. Smyers:

The purpose of this letter is to notify you that we are discontinuing making any further
payments to you. We believe that you may not have been entitled to any payments that
may have been made to you in the past.

Based upon the information that we have seen, it also appears to us that you have
seriously breached numerous material professional duties and obligations to Devonian

Resources Inc. with respect to a certain area of mutual interest.

Those professional duties and obligations are duties and obligations owed to Devonian
pursuant to:

a. Your consulting/employment relationship with Devonian.

b. The rules of ethics of the American Association of Petroleum Geologists, to
which you have held yourself out as being a member.

¢. Pennsylvania statutory and regulatory law with respect to licensed geologisis.
d. Ruies of cthics applicable to geophysicists.

As you know, Devonian previously assigned all of its rights and claims with respect to
that area of mutual interest to Mideast.

Therefore, Mideast now holds all of Devonian's claims against you for those breaches
of your professional duties and obligations.

Your breaches of your duties have caused substantial injury and damages.

The damages that you caused appear to us to exceed the amount of the payments that
you are claiming from us.

' EXHIBIT 5
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8. Thercfore, we arc discontinuing making any payments to you at this time and we arc
considering the appropriateness of our asserting a counterclaim against you not only for
the damages that have been suffered, but also for a return of payments previously made

to you.

9. We are proceeding forward with our further investigation of these matters, including the
initial discovery requests that we submitted to you through your attorney in connection
with the pending lawsuit that you filed against us.

10. Once we conclude our investigation and our assessment of your breaches and any
injuries and damages that your breaches caused, we will then be better able to assess
our claims against you and the relationship of our claims to the claims that you are
asserting against us for payments.

5t 011 Company

Mark Thompson

President

Cc: Matthew Taladay



IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA

DEVONIAN RESOURCES, INC.,
AND VAN HAMPTON GAS & OIL
CO., INC.,

PLAINTIFFS

VS.

MID-EAST OIL COMPANY,

NO. 06-2042-CD

Civil Action

PRAECIPE FOR
DISCONTINUANCE

Counsel for Plaintiffs:
Joseph E. Altomare
Supreme Court ID #17156
228 E. Central Avenue

P. O.Box 373

Titusville, PA 16354
(814) 827-9626

(814) 827-9143 - Fax
jaltomar@msn.com

D MO Coctificase.
E81€/75ﬁ/ &g pested

William A. Shaw
Prothonotary/Clerk of Courts
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA

DEVONIAN RESOURCES, INC., : NO. 06-2042-CD
AND VAN HAMPTON GAS & OIL
CO., INC,,
PLAINTIFFS
Civil Action
VS.

MID-EAST OIL COMPANY,

DEFENDANT

PRAECIPE FOR DISCONTINUANCE

TO THE PROTHONOTARY:

Please mark the above captioned matter settled and discontinued with prejudice.

Respectfully submitted,

By

Jaseph B. Altomare
Attqrney for Plaintiffs



CERTIFICATE OF MAILING

'The undersigned hereby certifies that a true and correct copy of the foregoing was

mailed by United States First Class Mail postage prepaid to the following, at the
following addresses:

Wayne A. Kablack, Esq.
Mathew G. Simon, Esq.
SIMPSON KABLACK & BELL
834 Philadelphia Street

Indiana, PA 15701

<2
O

Dated December 15, 2008






counsel, Kline & Specter, P.C., aomvmo”w::v\ request this Honorable Court to enter the attached Order granting

Plaintiffs’ Motion for Continuance of the January 18, 2007 Settlement Conference. In support of the instant
Motion, plaintiffs aver as follows:

1. This medical malpractice case is currently scheduled to begin trial on February 20, 2007.

.

~

o

2. Plaintiffs were recently advised by counsel for the Pennsylvania Medical Society Liability

. -
o

7

Em.cnm:oahon%wsw Awqwgm:q.v (the principal insurer for all defendants) that pursuant to a letter request
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA

DEVONIAN RESOURCES, INC.,
AND VAN HAMPTON GAS & OIL
Co., INC,,

PLAINTIFFS

VS.

MID-EAST OIL COMPANY,

NO. 06-2042-CD

Civil Action

PLAINTIFFS’ BRIEF IN
OPPOSITION TO
DEFENDANT’S
PRELIMINARY OBJECTIONS

Counsel for Plaintiffs:
Joseph E. Altomare
Supreme Court ID #17156
228 E. Central Avenue

P. O.Box 373

Titusville, PA 16354
(814) 827-9626

(814) 827-9143 - Fax
jaltomar@msn.com

RECEIVED
MAR 19 2007

"= Court Administrator’s "
Office
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA

DEVONIAN RESOURCES, INC., : NO. 06-2042-CD
AND VAN HAMPTON GAS & OIL
CO., INC,,
PLAINTIFFS
Civil Action
VS.

MID-EAST OIL COMPANY,

PLAINTIFFS’ BRIEF IN OPPOSITION
TO DEFENDANT’S PRELIMINARY OBJECTIONS

Plaintiffs Devonian Resources, Inc. and Hampton Gas & Oil Co., Inc. (hereinafter
jointly referred to as “Devonian”), set forth hereby their Brief in Opposition to Defendant

Mid-East’s Preliminary Objections.

(1) Defendant’s Demurrer to Count I
(Breach of Contract)

Mid-East first demurs to the breach of contract claim of Count I on two grounds,
namely: (1) that the Complaint fails to allege that any claim was asserted against
Devonian in the underlying matter (Mid-East v. Smyers) which would invoke Mid-East's
contractual hold harmless obligation; and (2) that the Complaint fails to allege that Mid-

East ever refused to defend and hold Devonian harmless.

The first of these proffered ground is unfathomable. Paragraph 18 of the
Complaint, which incorporates by reference the proceedings in the underlying matter,

Mid-East v. Smyers * (hereinafter the “Smyers Action”) specifically alleges that,

2 Clearfield County No, 13-1598-CD



On or about July 4, 2003, Mid-East joined Devonian and Hampton as
additional defendants in the Smyers Action alleging, inter alia, that
Devonian and Hamplon were, in the alterative, solely liable to Smyers,
jointly liable with Mid-East, or liable over to Mid-East on the Smyers
claims. The Mid-East Complaint Against Additional Defendants in the
Smyers Action is incorporated herein by reference to the records of this
Court.

As is clear from the Smyers Action, the plaintiff there sued for payment on a
contract obligation against which Mid-East had agreed to defend and hold Devonian
harmless — a legal conclusion which was vindicated by this Court’s granting of summary

judgment to Devonian in that underlying matter. By joining Devonian in that action asa

party alleged to be, in_the alternative, solely or jointly liable to Smyers. Mid-East

ed the promise-that it woul 1 i 1 isel
_breach: t would defend and hold Devonian harmless from precisely

such a claim.
<~

The second ground proffered (that the Complaint fails to allege that Mid-Fast ever
refused to defend and hold Devonian harmless) is not only similarly unfathomable and
without merit, but also an unabashed work of sophistry. To contend in the context of this
case that Devonian’s contract claim requires it to specifically plead that Mid-East refused
to defend and hold it harmless is like saying that the victim of a battery must plead that
she first asked for and was refused a plea not to injure her. In effect, Mid-East has taken
what, in another context (where for example some third party brought a direct suit against
Devonian for which Devonian was owed indemnity from Mid-East), might be Devonian’s
obligation to first affirmatively demand defense and indemnity from Mid-East, and
convulsed it into the proposition that Devonian should have first asked for indemnity

from the very party who joined them in the suit for which the indemnity was owed.

The contract here provides as follows:

(b) Hold Harmless. Buyer shall indemnify, defend and hold harmless the
Seller, its employees, agents, officers, directors, successors and assigns
from and against any claims, demands, penalties, fines, liabilities,
settlements, damages, cost, or expenses of whatever kind or nature,
including reasonable attorney and expert fees, at any time claimed or
asserted following Closing which arise out of or in any way related to the
ownership, possession, maintenance, use, operation or disposition of any




of the Assets, including but not limited to any and all liabilities claimed by
reason of any alleged (i) personal injury to or death of any person. (ii) any
alleged breach of any contract obligation or (iii) any violation of any
environmental law or regulation. [counsel’s emphasis]

[counsel’s emphasis]

As the Complaint plainly alleges, Mid-East not only breached its promise to
defend Devonian, but intentionally embroiled Devonian in precisely the kind of matter

against which that promise was supposed to protect it.

For these reasons, Defendant’s demurrer to Count I of the Complaint should be

overruled.

(2) Defendant’s Demurrer to Count I1
(Statutory Wrongful Use of Process)

Mid-East next demurs to Count II, which is a claim under the Wrongful Use of
Process statute known as the “Dragonetti Act” (42 Pa.C.S. § 8351, et seq.). It offers two
grounds in support, namely: (1) that “...the case law interpreting the Dragonetti Act states
that the simple defensive act of joining an additional defendant in a pridr suit cannot
serve as the basis for a claim of wrongful use of civil proceedings” [PO’s 9173, and (2)

that the Complaint fails to allege that the prior action has terminated in Devonian’s favor. i

As to the first of these grounds (that mere joinder cannot support a. _cause of

-~

actlon) not one of the case cited by Mid-East stands_for such a proposmon of law On

the contrary, while some of the cited cases admonished that the statute not be construed
too liberally lest it inordinately chill the adversary process, each of those cases in turn
confirms that the cause of action nevertheless obtains where a litigant uses that process

primarily for a purpose other than that for which it is designed.  Indeed, it is

3 In one case cited by Mid-East for example [Mi-Lor, Inc. v. Dipentino [439 Pa. Super.
636; 654 A.2d 1156 (1995)] the Superior Court simply found that the prior action was
supported by probable cause, saying: the prior action suggest nothing more sinister or

malicious than a legal dispute between the several parties and their lawyers. Id., 654
A2dat 1158.



inconceivable that any court would even venture so far afield of the language of the
statute which actually expressly includes “joinder” as a predicate upon which liability

may be based. Section 8351(a) of the Act in pertinent part reads as follows:

§ 8351, Wrongful use of civil proceedings

(a) ELEMENTS OF ACTION.-- A person who takes part in the
procurement, initiation or continuation of civil proceedings against
another is subject to liability to the other for wrongful use of civil
proceedings:

(1) He acts in a grossly negligent manner or without probable cause
and primarily for a purpose other than that of securing the proper
discovery, joinder of parties or adjudication of the claim in which the
proceedings are based;

[counsel’s emphasis]

Moreover, the Complaint more than sufficiently pleads what the statute requires.

Paragraphs 23 through 26 of the Complaint read as follows:

23. At all times pertinent hereto Mid-East knew that under the provisions
of the Asset Purchase Agreement it had assumed and agreed to pay,
irrespective of any independent liability on the part of Devonian or
Hampton, any and all contractual obligations of the Joint Venture, and

was obligated to indemnify and hold Devonian and Hampton harmless
thereof.

24. By reason of the foregoing Mid-East at all pertinent times knew that it
had not only waived its right to any contribution or indemnification from
Devonian and Hampton on any contract claim against the Joint Venture
as part of the consideration given lo Devonian in the Asset Purchase
Agreement, but that it was Mid-East, not Devonian, which incurred an
indemnification and hold harmless obligation thereby.

25. Mid-East nevertheless intentionally and maliciously, and without any
probable cause, sought indemnification from Devonian and Hampton by
Joining them as additional defendants in the Smyers Action.

26.  The primary purpose of the joinder of Devonian and Hampton was
not that of securing the proper adjudication of a claim, but on the
contrary, for the abusive purpose of extorting Devonian’s cooperation in
Mid-East’s defense of the claims brought by Smyers against Mid-East.



Thus the Complaint does allege the facts necessary to support a cause of action
under the statute on the grounds that Mid-East engaged in the joinder of Devonian
“...without probable cause and primarily for a purpose other than that of securing the
proper ... joinder of parties....” (see § 8351(a)(1), supra). Given Mid-East’s legal
obligation to hold Devonian harmless from the Smyers claim, it had no probable cause to
join Devonian, and the joinder served no purpose other than as a tactic to extort favorable

evidence from Devonian as against Smyers.

As to the second ground proffered for the dismissal of Count II (the failure to
allege termination of the prior action in Devonian’s favor), Paragraph 28 of the

Complaint avers as follows:

28. It is believed and therefore averred that all claims of Mid-East
against Devonian and Hampton will have been terminated in Devonian’s
favor by the time the within claim comes on for trial.”

Assuming, as is required, the truth of this allegation, the Complaint is well

pleaded because proof of this element of the tort is not required until trial.

Beyond this, the Smyers Action was in fact terminated in Devonian’s favor by
Order of this Court dated December 4, 2006, a date before the filing of the Complaint
here. Further, that Order, having never been timely appealed, is now final, making it a de

Jjure fact, cognizable by judicial notice. Pa. R. E., Rule 201.

Should this Court nevertheless require same, Devonian will amend the Complaint

to state more definitively that the prior action has terminated in its favor.

For these reasons, Defendant’s demurrer to Count II of the Complaint should be

overruled.

* By way of explanation, the Complaint was drafted after summary judgment was granted
to Devonian in the Smyers Action, but prior to the end of the 30 day appeal period.



3) Defendant’

rer to Cou
(Common Lw, Malicious Uge of Process)

Mid-East next demurs to Count III, which is a common law claim of Malicious
Use of Process. Mid-East contends that upon its adoption by the General Assembly, the
Dragonetti Act eliminated, rather than supplemented, the traditional common law remedy
of Malicious Use of Process. For this proposition, Mid-East cites a number of cases, but
once again, none of them (except a federal district court case having no precedential
value) so conclude. The state appellate cases cited merely say that Dragonetti “codified”
the common law. Nowhere did either the Legislature or the Courts of this
Commonwealth ever expressly abolish the common law cause of action.

It nevertheless appears that the common law ;;lalnh of Count III requires an
allegation that the Dragonetti Act does not (viz. that person or property has been seized as
a result of the conduct of the defendant). Because Devonian cannot so allege, it

concedes for this reason that Count I1I should be dismissed.

a
e

(4) Defendant’s Desin
—— (Common L3

Mid-East next demurs to Count IV, which is a common law claim of Abuse of
Process.” At § 50 of its Preliminary Objections, Mid-East grounds its demurrer on the
failure of the Complaint to allege some definite acDor threat by Mid-East. Expressly
relying on Rosen v. Tesoro Petrojeum Corporat§582_ﬁ32 (Pa. Super. 1990),
that paragraph of the preliminfty objections reads:

> The distinction between common law Malicious Use of Process and Abuse of

process has been articulated by the Supreme Court as follows: Malicious use of civil
process has to do with the wrongful initiation of such process, while abuse of civil

process is concerned with a perversion of a process after it is issued. McGee v. Feege,
517 Pa. 247; 535 A.2d 1020, 1023 (1987).



50. A cause of action for abuse of process requires some definite act or
threat not authorized by the process, and there is no liability where the
defendant has done nothing more than carry out the process to its
authorized conclusion. Rosen v. Tesoro Petroleum Corporation, 582 4.2d
27, 32 (Pa. Super. 1990).

But what was actually said by the Court in Rosen, supra, was this:

In Shaffer v. Stewart, supra 326 Pa.Super. at 139, 473 4.2d at 1019, this
Court stated: A cause of action for abuse of process requires "[s]ome
definite act or threat not authorized by the process, or aimed at an
objective not legitimate in the use of the process . . .

[counsel’s emphasis]

The Complaint affirmatively alleges at § 26 that the conduct complained of was

precisely for such an illegitimate purpose. It reads:

26. The primary purpose of the joinder of Devonian and Hampton was
not that of securing the proper adjudication of a claim, but on the
contrary, for the abusive purpose of extorting Devonian’s cooperation in
Mid-East’s defense of the claims brought by Smyers against Mid-East.

[counsel’s emphasis]

For these reasons, Defendant’s demurrer to Count IV of the Complaint should be

overruled.

(5) Defendant’s Motion for More Specific Pleading
- (All Counts)

Lastly, Mid-East requests in the alternative for a an order requiring a more
specific pleading as to all Counts of the Complaint, saying, at § 58 of its Preliminary
Objections that,

58. Because of the insufficient specificity in the Plaintiffs' Complaint, the
Defendant is improperly precluded and impaired from formulating a
responsive pleading thereto.



Mid-East notably however fails utterly to point to any particular deficiency in
specificity or give any reason why any such particular deficiency impairs its ability to
respond. Without such specificity on Mid-East’s part, Devonian (as well as presumably
the Court) cannot, except in the broadest of terms, determine the sufficiency of specificity
of the Complaint. When so viewed, the Complaint is, for all the reasons discussed
hereinabove with respect to the demurrers, more than adequately specific enough to place
Mid-East on notice of all of the facts and theories of law on which Devonian relies, and

against which Mid-East must defend.

For these reasons, Defendant’s motion for more specific pleading should be

overruled.

Respectfully submitted,

W R

oseph E. Altomare
rney for Plaintiffs




CERTIFICATE OF MAILING

The undersigned hereby certifies that a true and correct copy of the foregoing was

mailed by United States First Class Mail postage prepaid to the following, at the
following addresses:

Wayne A. Kablack, Esq.
Mathew G. Simon, Esq.
SIMPSON KABLACK & BELL
834 Philadelphia Street

Indiana, PA 15701

~
Dated March /3 2007
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INTHE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA :
' CIVIL ACTION - LAW =~

DEVONIAN RESOURCES, INC. and
- VAN HAMPTON GAS & OIL CO,, INC.

" Plaintiffs .. Case No. 06-2042-CD

- VS.

At

o SR Civil Action - Law
MID-EAST OIL COMPANY, . o

.Defendant .

L

BRIEF IN SUPPORT OF D§FENDANT’S PRELIMINARY OBJECTIONS

_ AND NOW, comes the Defendant Mid-East Oil Company, by and through its attorneys,
Mathew G. Simon, Esquwe and Wayne A. Kablack, Esquire of Slmpson Kablack & Bell, and
files the within Brief in Suppor‘c of Prellmmary Objectlons

L ~ History of the Case'

The Plalntlffs Devonian Resources Inc. (hereinafter “Devonlan”) and Van Hampton Gas
- & O|I Co;, Inc. (hereinafter “Hampton”), filed a Complaint against the Defendant, Mid-East-Qil -
Company (hereinafter “Mid-East) in the Court of Common Pleas of Clearfield County. In
essence, the Plaintiffs have alleged four separate causes of action: (I) Breach of Contract, (Il)
- Wrongful Use of Civil Proceedings (42 Pa.C.S. §8351), (Ill) Common Law Malicious Use of
Process, and (IV) Common Law Malicious Abuse of Process. ) '

On February 20, 2007, the Defendant filed Preliminary Objections to the Plaintiffs’
- Complaint for legal insufficiency (demurrer) to Counts I, 11, lil and 1V, lack of conformity to law or
rule of Court for Count Il, and insufficient specificity to all counts. See Pa. R. Civ. Pro.
1028(a)(4), (a)(2) and (a)(3),.respectively. . -

il Statement of Questions Involved

A Have the Plaintiffs sef ferth an aetionable cause of action against the Defendant

with regard to Count I of the Complaint to overcome a demurrer?



» _B. Have the Plaintiffs set forth an act|onable cause of act|on agamst the Defendant
with regard to Count Il of the Complamt to overcome a demurrer?

‘ C. - Have the Plaintiffs, in Count II of their combl_aint, failed to conform to 42 Pa. C. S. |
- A §83532 ‘ B '
D Havé the P_Iai’ntiffé'set forth an actionable cause of écti'o‘ri'ag'ainst the Defendaﬁt

: ;'With regard to Count Ill of the Complaint to overcome a demurrer?

E. = Havethe Plaintiffs set forth an actionable cause of action against the Defendant
with regard to Count IV of the Complaint to overcome a demurrer? '

*

~F. “In all of the counts of their Complaint, have"the Plaintiffs plead with enough '
specificity to overcome an objection based on Pa. R. Civ. Pro. 1028(a)(3)?

l.  Proposed Answers _
No \_ |

* No ' L -
Yes '
No

No
No

mmoowm»

. IV. Governing.Law

In reviewing prellmmary objectlons filed under Pa.R. C P. No. 1028(a)(4) the Court is to

-

apply thefollowmg legal standard . L ._') :

2 :
C e

- Rule 1028(a)( ) of the Pennsylvanla Rules of Civil Procedure [Pa R. C P. ] allows for
preliminary objections based on legal insufficiency of a pleading (demurrer). When
reviewing preliminary objections in the form of a demurrer, "all well-pleaded material,

. factual averments and all inferences fairly deducible therefrom" are presumed to be true.

- Tucker v. Philadelphia Daily News, 757 A.2d 938, 941-42 (Pa.Super.2000). Preliminary




objections, whose end result would be the dismissal of a cause of action, should be
sustained only where "it is clear and free from doubt from all.the facts pleaded that the
pleader will be unable to prove facts legally sufficient to establish [its] right to relief."
Bourke v. Kazara, 746 A.2d 642, 643 (Pa.Super. 2000) (citation omitted). However, the
pleaders' conclusions of law, unwarranted inferences from the facts, argumentative
allegations, or expressions of opinions are not considered to be admltted as true. ,
Giordano v. Ridge, 737 A.2d 350, 352 (Pa.Cmwith.1999), aff'd. 559 Pa. 283, 739 A.2d
1052 (1999), cert. denied, 121 S.Ct. 307 (U.S.2000). In addition, "a court is not bound to

. accept as true any averments in a complaint which are in conflict with exhibits attached
toit." Baravordeh v. Borough Council of Prospect Park, 699 A.2d 789, 791
(Pa:Cmwith.Ct. 1997) (citations omitted).

‘ Mlddletown Carpentrv, Inc. v. C. Arena & Co., Inc., 2001 WL 1807379, (Pa. Com Pl. 2001).

V. Discussion and Analysis

The Defendant first asserts, pursuant to Pa. R. Civ. Pro. 1028(a)(4), that Count | of the

‘ Plaintiffs’ Complaint is legally insufficient. In essence, the Defendant believes that the Plaintiff

has failed to state a claim against it for which relief can be granted The overall claim by the °

‘Plaintiffs in Count | of the Complaint is premised on the allegation that the Defendant breached

“its contractual obhgatlon to defend aqd hold Devonian harmless. See Plaintiff's Complaint, {.
20.

Intheir Cpm'p!éint, the Plaintiff's raise a “Hold Harmless’ clause contained in paragraph -

5(b) of an Asset Purcﬁase Agreement between Devonian and Mid- East See Plaintiffs’
Complaint,  12. In revnewmg Plaintiffs’ Complaint, there are no averments that a claim was
asserted agamst Devonian WhICh would invoke Mid-East's alleged’ obllgatlon to defend and hold
. Devonian harmless. More.spgcmcally, in the prior action, Devonian was joined as an additional
defendarit as it was assertéd that Devonian may have been liable in the prior suit dealing with
Larry F. Smyers (hereinafter “Smyers action”). Likewise, there is no aIIegaﬁon in the complaint
" that at any time did Mid-East refused Devonian's request to defend and h_oId Devonian harmless
- from any specific claim or allegation. |
Based on the Plamtlffs failure to allege the requisite elements necessary to estabhsh a

prima facie claimi for breach of contract, Count | must be dlsmlssed

The Defendant next asserts that Count Il of the Plaintiffs” Complaint is Iegally"insufficiént.

The overall claim by the Plaintiffs in Count Il of the Complaint alleges that Mid-East wrongfully



instituted civil proceedings against Devonlan and Hampton in vrotatlon of 42 Pa. C. S A. §
8351. See Plaintiffs’ Complaint, {s 23-28. e

Count |l of the Plalnt|ffs Complaint alleges a claim under 42 Pa. C S.A § 8351. The
' Dragonettl Act, which i is cod|f|ed at42 Pa. C. S. A. § 8351, provides that a person who takes
part in the procurement, initiation or continuation of civil proceedings against another is subject

to Iiabiltty to the-other for wrongful use of civil proceedings if he: - |

“a).  actsin a grossty negligent manner or without probable cause and
~ primarily for a purpose other than that of securing the proper discovery,
| jomder of partles or adjudication of the cIalm in WhICh the proceedmgs are B
based and '

b) | ,fathe“proceedings have terminated in favor of.the!person against whom

they are brought.

_ " The Courts-of this éornmonwealth have stated that to bring an action under this statute,
* a plaintiff must aIIege and prove “(1) that the underlying proceedings were terminated in their .
favor,; (2) that defendants caused those proceedings to be tnstltuted wrthout probable cause; -
 and (3) that the proceedlngs were instituted for an |mproper purpose ” Bannar v. Miller, 701 ‘
A.2d 232, 238 (Pa. Super. 1997)

~First, the Plaintiffs™ complaint only alleges that is |t is “belreved that all claims of Mid-East

agalnst Devonlan and Hampton will be terminated in Devonian's favor by the time the W|th|n

- claim comes on for trial.” See Plaintiffs’ Complaint, Paragraph 28. The Plaintiffs have not and
~* cannot be able to aver that the underlylng proceedings (the Smyers-action) are finally
termlnated in their favor. : o
" The Pennsylvanla Rules of Appellate Procedure defme a fmal order More specmcally,

Rule 341 (b) deflnes a final order as any order that:

(1) -_dis'poses of all ctlaims and:of all parties; or.
2 is expressly defined as a final order by statute or

(3). isenteredasa frnal order pursuant to subdivision (c) of this rule

o

- Subsectton (c) of the rule states that when more than one claim for rellef is presented in an

action or when multiple parties are involved, the trial court may enter a final order as to one or

more but fewer than all of the claims and parties only upon an express determination that an"



immediate appeal would facilitate resolution of the entire case and.because of this
J determination, the order becomes appealable when entered. See Pa. R Civ. Pro. 341(c). |
the absence of such a determination and entry of a final order, any order or other form of
decision that adjudicates fewer than all the claim and parties shall not constitute a final order.
‘ - “In the case sub judice, the Defendant will concede that this Honorable Court granted the
; Plaintiffs Motion for Summary Judgment in the Smyers action against Mid-East. See Order of -
Court, December 4, 2006, No. 03-1598-CD. However, the'granting of summary judgment in the
Smyers matter did not constitute a final order or finally terminate the proceedings asitdid not
- dispose of all the ciaims or all of the parties. Furthermore,_ even if Mid-East wanted to, it could -
not appeal this Honorable Court’s grant of summary judgment in Smyer‘s;action with regard to '
Devonian and Van Hampton as it ishnot a final order pursuant to Appellate Rule 341. 'In
addition, the December 4, 2006 Order of Court does not sbecifically provide for an express

- determination that Mid-East could immediately appeal that Order. As such, the Smyers action
- has,in fact not been finally determined in the Plaintiffs’ favor for purposes of the Dragonetti Act

" and ythe_present action instituted by the Plaintiffs is not ripe and therefore must be dismissed.

As to the second ground contained in the Defendant’s Prelimlnary Objectlons to Count Il
of the Plaintiffs’ Complalnt it is alleged that the Defendant “intentionally and maiimously, and
' W|thout probable cause, sought indemnification from Devonian and Hampton by joining them as
additional defendants See Paragraph 25 of Plaintiffs’ Complaint. .

The Dragonetti Act plainly and clearly states that a person who takes part in the

procUrement initiation or continuation of civil proceedings against another is subject to liability if
"he acts in a grossly negligent manner or without probable cause and prlmarily for a purpose
other than that of securing the proper. dlscovery joinder of parties or adjudication of the claim'in
- WhICh the proceedings are based. See 42 Pa. C. S. A. § 8351. ’

It is abundantly clear that the action taken by Mid-East in the Smyers action was strictly
ajoinder of Devonian and Hampton A plain reading of the Dragonetti Act clearly and
unequwocally states that joining parties cannot constitute a cause of actlon under the statute. -

- The bas:c tenet of statutory construction requires a court to construe the words of the statute

according to their plain meaning. See 1Pa.C. S A. § 1903( ); Commonwealth v. Stanley, 446

A.2d 583, 587 (Pa. 1982). When the words of the statute are clear and unambiguous, a court

" cannot disregard them under the pretext of pursuing the spirit of the statute. See 1 Pa. C. S. A.
- §1921(b); Coretsky v. Board of Commissioners of Butler Township, 555 A.2d 72, 74 (Pa: 1989).




Furthermore, the sparse case law interpreting the Dragonetti Act states that defensive
acts in a prior suit cannot serve as the basis for a claim of wrongful use of civil proceedings. In
Paparo v. United Parcel Service, Inc., a federal district case interpreting Pennsylvania law, the

court reasoned that the Dragonetti Act does not create a cause of action for the defense of a
prior action as it would “penalize defendants for exercising their legal and statutory rights to put
forth a defense.” Paparo_v.r United Parcel Service, Inc., 43 F. Supp.2d'547.,, 548;(E.D. Pa. ,
1999). The only known reported Pennsylvania court case to deal with ‘anything similar to the

present issue is the Lycomlng County of Young v. Sheddy. In that case, the court stated:
’ Obwously, the Ieglslature intended to curtail the use of CIVI|
proceedings in a malicious, abusive or annoying manner. Any ,
other construction of this cause of action, allowing individuals to
be sued under this act for defending prior actions, would place a
considerable burden on the courts by creating a never ending
progression of litigation as well as having a chilling effect upon
an individual's ability or willingness to defend a suit for fear that
he may thereby become liable in a second suit. We do not )
believe that such a result was ever envisioned.

“Young v. Sheddy, 35 Pa. D & C. 3d 78, 82 (Lycoming Co. 1984): In addition. the Superior Court
has stated that a defendant should not be punished for nothmg more than defendlng
himself/herself agalnst a claim made by another. Mi-Lor, Inc. v. DiPentino, 654 A2d 1156, 1158
(Pa. Super 1995).

In the case- sub jUdICG Mid-East dld not institute a counterclalm in the Smyers action nor

did it file a separate actlon against Devonian and Hampton. Mid-East merely Jomed Devonian
and Hampton as additional defendants in response to Smyers action. Furthermore, Mid-East
was not the Plaintiff in the prior'action As the Superior Court has stated, “[the Dragonetti Act]
permrts one who is sued without probable cause to sue the orlglnal plaintiff in turn.” Electronic
‘ Laboratorv Supply V. Cullen, 712 A.2d 304, 309 (Pa. Super 1998) As such, Mid- East cannot
and should not have any Ilablllty under the Dragonetti Act for defending a suit brought by
'another C ' '

~ For all the above reasons the Plaintiffs’ Complaint does not aIIege the statutorily ,
~required elements or raise a ‘cause of action under the plain meaning of 42 Pa. C. S. A. § 8351
and as such, Count Il of the Plaintiffs’ Complaint is legally insufficient.

With regard"to “th'e kDetendant’s third preIiminary‘objeotion',' ')itiis asserted that Count Il of
the Plaintiff's Complaint fails to conform to a law or rule of Court. See Pa. R. Civ. Pro.

1028(a)(2). More specifically, the Plaintiffs’ Complaint alleges that as a direct result of the -



Defendant’s actions in the Smyers‘cas'e, Devonian has been injured. by haying to incur the
additional expense of bringing the current action. See Plaintiffs’ Complaint, Paragraph 27. itis
further alleged that both Devonian and Hampton have sustained harm to their reputation.- Id. in
essence, the Plaintiffs have pled their damages with regard the Defendant's prior action.
~ The Dragonetti Act specifically addresses the only damages that can be pursued under
_the act. See 42 Pa. C. S. A. § 8353(3). Under § 8353(3), the act 'does not permit the recovery
. of' attorney’s fees/expenses that are incurred in pursuing a wrongful use of civil procéedings
action. See also Hart v. O'Malley, 781 A.2d 1211, 1217 (Pa. Super. 2001). ‘Moreover, the
Dragonetti Act does not permit damages for harm sustained to one’s reputation unless such "
harm is caused by defamatory matter alleged as the basis of the proceedings. See42Pa. C. S.
A. § 8353(2). Inthe matter at hand, the Plaintiffs’ have not and cannot allege in their Complaint
that the prior proceeding was based on a defamatory matter. '

For the above reasons, it is impermissible for the Plaintiffs’ to allege and recover

attorney’s fees/e)g_penses for the current action and any harm to their reputation.

Next the Defendant alleges that Count Itl of the Plaintiffs’ Complamt is IegaIIy

|nsuff|C|ent More specmcally, Count Il provides the foundation for a cause of action based on -
T

the common law tort of malicious use of process as a separate and distinct tort from Count I,

[

which relates to the cause of action pursuantto 42 Pa. C. S. A. § 8351. _ _

* The common law tort of malicious use of process has been cow
8351-8354. See 2 Summ Pa. Jur. 2d Torts §19:1 (citing Shaffer v. Stewart, 473 A.2d 1017,
1019 (Pa.Super. 1984)) Wlth the codification of this cause of action by the Dragonettl Act the

common law mahmous prosecutlon is in effect “superseded” for all actions arlsmg after the -

" enactment of the statute- .,

The legislative history of the Dragonettl Act discloses that the prlmary purpose of the Act
was to abolish the Engllsh common law rule requiring seizure or arrest as an element of the
malicious prosecutlon cause of action. Remarks of Representatives Kukovich, Spitz, and

- Spencer, 70 Pa. Legislative Journal (House) at 2634-2636 (November 19, 1980). A secondary
purpose was to replace the common law requirement of malice with a requirement'of gross
negllgence Id Furthermore the Pennsylvania Supreme Court has held that the ‘Dragonetti

[ —

Act has replaced the common law malicious prosecutlon cause of action with the statutory

) Wrongful Use of Civil Proceedlngs cause of action.” Northwestern Nat. Cas. Co v. Century lil

T — e ———————

~ Chevrolet, Inc., 863 F. Supp. 247, 249 (W.D. Pa. 1994) (citing Ludmer v. Nernberg, 553 A.2d
924, 925-926 (Pa. 1989) and Matter of Larsen, 616 A.2d 529, 587 (Pa. 1992)). The federal




. court in Northwestern Nat. Cas. Co. stated that the Pennsylvania Supreme Court held that a

. lawsuit is governed by common law malicious prosecution if the allegedly wrongful lawsuit

terminated prior to the effective date of the Dragonetti Act, but if the wrongful suit terminated

; L 'subsequent to the effective date of the Dragonetti Act, then the Act, not common law, would
e govern Northwestern Nat. Cas. Co., 863 F. Supp. at 249 (citing Ludmer, 553 A.2d at 925- 26)

Although the prior swt has not been finally terminated, the eventual termination of the
"+ Smyers matter will be accomplished well after the 1980 effective date of the Act. As such. the

' Plaintiffs may not utilize the common law tort for malicious use of process as a separate cause

. of action. Therefore, Count Ill of the Plaintiffs’ Complaint fails to allege a cause of action ‘upon
whrch relief may be granted.

'The next to Iast‘preliminary objection filed by the Defendant deals with the legal :
“insufficiency of Count IV of the Plaintiff's Complaint. In this count, the Plaintiffs aIIege a cause

) of actron based upon the common law tort of malrcrous abuse of process ' ’

! Abuse of process |s |n essence, the use of Iegal process as a tactlcal weapon to coerce

a desired result that is notthe legitimate object of the process. McGee v. Feege, 535 A.2d

1020, 1026 (Pa. 1987). The gravamen of this tort is the perversion of legal process to benefit

someone in achieving a purpose which is not an authorized goal of the procedure in question.
Rosen v. American Bank of Rolla, 627 A.2d 190, 192 (Pa. Super. 1993). A cause of action for

abuse of process requires some definite act or threat not authorized by the process, and there is

no liability where the defendant has done nothing more than carry out the process to its

authorized conclusion, even though with bad intentions. Rosen v. Tesoro Petroleum -
- Corporation, 582 A.2d 27, 32 (Pa. Super. 1990) (citing Shaffer v. Stewart, 473 A.2d ‘1017, 1019
(Pa. Super. 1984). In sum, the malicious use of process deals with the wrongful initiation, while

the abuse of process is concerned with improper use of process after it is issued.
The Plaintiffs’ Complaint only alleges that the Defendant joined Devonian‘and Hampton.

* as additional defendants in the Smyers action without probable cause or for an improper -

~ purpose. See Plaintiffs’ Complaint, Paragraphs 18, 25. There is absolutely no allegation in the - ‘

Plaintiff's Complaint, nor can the're be, of any definite act or threat by Mid-East during the
_ pendency of the Smyers action which was not authorized: Moreover, the Plaintiffs cannot allege
that the Defendant did anything other than carry out the process of joining additional defendants _‘
in the Srnyers suit to its authorized conclusion. Under well-settled Pennsylvania common Iaw .
concerning abuse of process, the allegations contained in Count IV of the Plaintiffs’ Complaint
* are legally insufficient. ‘
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The Iast prellmlnary obJectlon by the Defendant pertalns to the’ msufﬂment SpECIfICIty of

. Counts l, I, Ill and IV of the Plalntlffs Complaint pursuant to Pa.R. CIV Pro 1028(a)( ). Itis:
o ,j‘the Defendant ] posmon that the Plalnttffs Complalnt fails to allege W|th the reqU|S|te specmcny,— ‘
‘those facts Wthh would provude the factual ba3|s for:. ‘ s ‘ ) "

; -;a'. the alleged breach of contractual duty and/or obllgatlon by the Defendant to -
\defend And hold Devonlan and Hampton harmless; -
b - the alleged wrongful use of civil proceedlng by the Defendant |n Jomlng Devoman :

"R

| e and Hampton as addltlonal defendants in the prlor action; and:

: c the alleged mahcnous abuse of process by the Defendant dunng the pnor

* {‘ ‘ proceedmg in which |tjomed Devoman and Hampton as addltlonal defendants

Wlthout these facts, the Plalntlffs Complalnt Iacks the sufflcnent speC|f|C|ty to appnse the

o 5 ~Defendant of the |ssues and facts to be Iltlgated and |mproperly |mpa|rs the Defendant from
. formulatlng a responswe pleadmg thereto - . '

Tip 2
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. 'Attcrneys forBeféndant, Mid-East
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~IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY PENNSYLVANIA
g > CIVIL ACTION - LAW*

- . DEVONIAN RESOURCES, INC. and
VAN HAMPTON GAS & OIL CO., INC.

Plaintifis © . : " Case No.06-2042-CD

vs. : o

C S Civil Action - Law
MID-EAST OIL COMPANY,

‘Defendant
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~ The undersigned h'éreby'L:ertifies that a true and correct copy\ of tr;e Defendant’s Brief in
S’upport of Preliminary Objections pursuant to the March 14 2007 Order of Couﬁ filed at the
above term and number was served upon the individual Ilsted bellow, as counsel of record, by -
flrst class United States ma|I postage prepaid at Indiana Pennsylvanla thlség_ day of March,
2007

Joseph E. Altomare, Esquire
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P.O. Box 373
~ Titusville, PA 16354

Attorneys for the Defendant, Mid-East

11



