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DAVID A. DEGOL, DONALD A. : IN THE COURT OF
DEGOL, DENNIS W. DEGOL, : COMMON PLEAS
BRUNO A. DEGOL, JR, GLORIA . CLEARFIELD COUNTY,
J. BURGAN, T/A DEGOL : PENNSYLVANIA
BROTHERS CARPET :

a Fictitious Name,
Plaintiffs :
: 2007 GN

Vs, :
: Civil Action - Law
WEST BRANCH AREA SCHOOL
DISTRICT

Defendant

NOTICE TO PLEAD

You have been sued in Court. If you wish to defend against the claims set forth in the
following pages, you must take action within twenty (20) days after this New Matter is served
by entering a written appearance personally or by attorney and filing in writing with the Court
your defense or objections to the claims set forth against you. You are warned that if you fail
to do so the case may proceed without you and a judgment may be entered against ¥on by the
Court without further notice for any money claimed in the New Matrer or for any ot-e claims
or relief requested by the Plaintiffs. You mey lose money or property or otaer rights

important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU
DO NOT HAVE A LAWYER OR CANNOT AFFORD ONE, GO TO OR
TELEPHONE THE OFFICE SET FORTH TO FIND OUT WHERE YOU CAN GET
LEGAL HELP.
MidPenn Legal Services
211 %2 E. Locust Street
Clearfield, PA 16830
1-800-326-9177 ot 765-9646

C Dttt onpaad”

(/ / Jackie Atherton Betnard, Esquire
Grappone Law Office
Attorney for Defendants
411 A Logan Blvd., Lakemont
Altoona, PA 16602
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'DAVID A. DEGOL, DONALD A. : INTHE COURT OF

DEGOL, DENNIS W. DEGOL, : COMMON PLEAS

| BRUNO A. DEGOL, JR, GLORIA : CLEARFIELD COUNTY,
J. BURGAN, T/A DEGOL : PENNSYLVANIA
EROTHERS CARPET :

a Fictitious Name,

Plaintiffs :

: 2007 GN _

VS, :
: Civil Action - Law

WEST BRANCH AREA SCHOOL
DISTRICT

Defendant

COMPLAINT

AND NOW, comes the Plaintiffs, David A. DeGol, Donald A. DeGol, Dennis W.

D=Gol, Bruno A. DeGol, Jr., and Gloria J. Burgan t/a DEGOL BROTHERS CARPET, who
bv and through its attorney, Grappone Law Offices, files this Complaint and in support
thereof avers as follows:

1.

|3

(%]
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The Plaintiffs, David A. DeGol, Donald A. DeGol, Dennis W. DeGol, Bruno A.
DeGol, Jr., and Gloria J. Burgan are and adult individuals /a DEGOL BROTHERS
CARPET, a fictitious name, (hereinafter DEGOL) having the principal place of
business at 851 Old Roate 220 North, Duncansville, Pennsylvania 16633.

Defendant is the WEST BRANCH AREA SCHOOL DISTRICT, operating z public
school wifnh an address of 356 Allport Catoff, R.R. #2, Box 194, Morrisdale, PA
16858-9312.

Defendant is the owner of a junior/senior high school building located at the same
address.

On or about December 13, 2003, Defendant Owner contracted with Plaintiff
(hereinafter the “Contract”), as the General Contractor, for the installation of “Carpet
and Resilient Flooring” in the Junior/Senior High School, hereinafter the “Project.” A
true and correct copy of the Coniract, aleng with General and Supplementary
Conditions, collectively attached hereto and marked as Exhibit “A™ and made a part
hereof.

Pursuant to the Contract, Plaintiffs performed the carpet and resilient flooring work on
the junior/senior high school building achieving timely substantial completion on or
before May 10, 2005.
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Article 5 of the Contract requires that Plaintiffs submit applications for progress
payments, which applications need to be certified for payment by the Construction
Manager and Architect. ~

Upon the applications for progress payments being certified, Articles 5.1 and 5.3
require that the Owner make progress payments no later than the thirtieth day of the
month following submission for certification, as long as Plaintiffs submitted the
payment prior to the twenty-fifth of the preceding month.

Should the Defendant Owner’s Construction Manager and/or Architect decide to
withhold certification of an Application for Payment, the conditions of the Contract
mandate that the reasons for withholding certification be provided to the Plaintiffs.
See Sections 9.4.2 and 9.5 et. seq. of the General Conditions of Construction Contract,
part and parcel, of Exhibit “A.”

The Defendant Owner’s Construction Manager and/or Architect may also withhold a
portion of the payment requested in the application in which case, the Plaintiffs are
entitled to a receive the partial payment and written explanation for the portion
withheld. See Sections 9.4.2 and 9.5 et. seq. of the General Conditions of Construction
Contract, part and parcel, of Exhibit “A.”

Payments due and unpaid under the Contract shall bear interest from the date payment
is due at the legal rate prevailing where the Project was located pursuant to Article 7.

. Applications for Payment 6, 7, and 8 have been properly submitted to the Owner, yet

remain outstanding and unpaid by Defendant Owner.

. Application 7 in the amount of $18,758.52 was submitted on August 31, 2005, and

was certified for payment by the Construction Manager on the same day.

It is verily believed and therefore averred the Architect certified $14,914.83 oi the
balance on the payment application. A true and correct copy of the Application and
Certification for Payment and a letter from the Architect to the Defendant is
collectively attached hereto, marked as Exhibit “B” and made a part hereof.

Despite, the certification of Application 7 in September 2005, Defendant owner has
failed to make any payment, including any partial payments, in breach of the Contract.

15. Payment Application 6 in the amount of $12,613.95 was submitted for approval and

certification on April 30, 2005 as evidenced by Exhibit “C”, attached hereto and
incorporated herein.

. Plaintiffs believe and therefore aver that Application 6 was certified and approved by

the Construction Manager and the Architect, Yet, no payment on said Application has
been received from Defendant to date. Likewise, no explanation for withholding
payment has been received from Defendant or its agent.
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Application 8 in the amount of $7,805.31 was also submitted by Plaintiffs for approval
and certification on March 31, 2006, as evidenced by Exhibit “D”, attached hereto and
incorporated herein. :

Plaintiffs believe and therefore aver that Application 8 was approved and certified and
still, Defendant has failed to pay Plaintiffs any amount due under Application 8 or
provide any explanation for the withholding of payment, as required under the
Contract.

Despite, submission by Plaintiffs prior to the twenty-fifth day of a month for each of
these applications, no payments has been tendered by the Owner to the Contractor by
the thirtieth day of the following month.

Plaintiffs have tried unsuccessfully on séveral occasions to determine the payment
status of Applications 6, 7 and 8.

Likewise, Plaintiffs has received no explanation on any withholding of certification
and/or the withholding of payment for: Application 6 in the amount of $12,613.95 or
Application 8 in the amount of $7,805.31.

Defendant Owner has not responded to these inquiries and thus, refuses to pay the
bal_ance due under the Contract. '

Accordingly, Defendant Owner owes Plaintiffs the sum of $39,177.78, with 1nterest
in accordance with the Contract between the parties.

Furthermore, pursuant to the Contractor and Subcontractor Payment Act ( the “Act™),
73 P.S., Section 501 et seq., Plaintiffs are entitled to interest at the rate of 1% per
month, penalties at the rate of 1% per month and attorney’s fees and costs and
expenses as a result of the Defendant Owner’s failure to pay Plaintiffs in accordance
with the Contract. »

COUNTONE
BREACH OF CONTRACT

Plamtlffs incorporate herein by reference hereto the foregomg averments in Paragraph
1 through 24 hereof, inclusive, as though fully set forth herein.

Plaintiffs have fully and timely performed its work in & workmanlike manher in
conformance with the specifications under the contract. Which work, Defendant has
utlhzed and benefited by.

Specifically, Plaintiffs have performed the work set forth in Applications 6 through 8.
Yet, Defendant Owner and its representatives have failed to timely act upon those
applications in contravention to the terms of the Contract.
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COUNT THREE
CONTRACTOR AND SUBCONTRACTOR PAYMENT ACT
(THE “ACT”) 73 P.S. Section 501 ET. SEQ.

The Plaintiffs incorporate by reference the foregoing averments in Paragraphs 1 -
through 35 hereof, inclusive, as though fully set forth herein.

The Act provides that performance by Contractor in accordance with the provisions of
the Contract entitles the Contractor to payment from the party with whom it has
contracted. 73 Pa.C.S. Section 504.

Under the Act, the Owner must pay the contractor according to the provisions of the
Act for any item which appears on the invoice and has been satisfactorily completed.
73 Pa.C. S. Section 506.

According to the Act, the Owner is obligated to pay interest at the rate of 1% per
month on the outstanding balance beginning seven days after the payment was due and
the Owner is liable for reasonable attorney’s fees upon Plaintiffs’ success in litigation.
73 Pa.C.S. Section 505 (d) and Section 512, respectively.

If the Owner withholds payment alleging a deficiency, the Owner must notify the
Contractor of the alleged deficiency within seven days of the date that the invoice is
received. 73 Pa. C. S. Section 506 (b).

In the instant matter, despite the approval and certification of Payment Application 7
by the Defendant Owner’s Construction Manager and Architect, Defendant Owner has
failed to render payment.

Additionally, the Defendant Owner has failed to comply with the notice requirements
of the Act, as set forth in Section 506 (b), relative to Applications 6 through 8 to
support any good faith claim for withholding payment. '

Under the Act, the Defendant Owner is liable to the Plaintiffs for 1% penalty per
month on the outstanding balance due for the wrongfully withholding payment for the
work by the Plaintiffs which the Defendant Owner has accepted by virtue of the
certification process.

Furthermore, the Defendant Owner is liable for the Plaintiffs’ reasonable attorney’s
fees if Plaintiffs are successful in this litigation. 73 Pa. C.S. Section 512.

With regard to the work represented by Application 6 through 8, the Plaintiffs
performed fully, timely, and as per all specifications and Plaintiffs believe and
therefore aver that all work was accepted and utilized by Defendant Ownzr for
Defendant Owner’s benefit. Thus, all conditions precedent to Plaintiffs’ entitlement to
payment under Contract and under the Act has been fulfilled.

(14
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therefore aver that all work was accepted and utilized by Defendant Owner for
Defendant Owner’s benefit. Thus, all conditions precedent to Plaintiffs’ entltlement to.
payment under Contract and under the Act has been fulfilled.

46.  The Defendant Owner’s failure and refusal to pay the Plaintiffs the balance due on
Application 6 through 8 in the amount of $39, 177.78, entitles the Plaintiffs to seek
interest, penalties, attorney’s fees and costs as permitted under the Act.

WHEREFORE, the Plaintiffs demand judgment in its favor and against the Defendant Owner,
in the sum of $39,177.78 together with interest, penalties, and attorney’s fees and costs from
the date said sums were due and owing under the Contract.

Respectfully submitted,

i Atherton Bernard, Esquire
pone Law Offices
Attorney for the Plaintiff

S
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LAIA Document A101/CMa" - 1992

Standard Form of Agreement Between Owner and Contractor
where the basis of payment is a STIPULATED SUM

AGREEMENT
made as of the Thirtieth day of December in the year of Two Thousand Three
(In words, indicate day, month and year)

BETWEEN the Owner:
(Name and address) This document has important
o legal consequences.
WCSt BranCh Area SChOOl DlStI‘lCt . Consultation with an anorney
356 Allport Cutoff is encouraged with respect to
R.R. #2. Box 194 its completion or modific_ation.
Morrisdale, PA 16858-9312 , The 1992 Edition of AlA
Document A201/CMa,General
and the Contractor: Conditions of the Contract for
(Name and address) Construction, Construction
Manager-Adviser Edition, is
adopted in this document by
DeGol Brother Carpet reference. Do not use with other
851 Old Route 220N general conditions uniess this
Duncansville, PA16635 ' document is modified.

For the following Project:
(Include detailed description of Project, location, address and scope. )

West Branch Area School District

356 Allport Cutoff
Morrisdale, PA 16858

Additions and Alterations to the Junior/Senior High School

The Construction Manager is:
(Name and address)

The Quandel Group, Inc.

4755 Linglestown Road, Suite 201
Harrisburg, PA 17112

The Architect is:
(Name and address)

Roth Marz Partnership, PC
3505 Chapin ‘Street
Erie, PA 16508

The Owner and Contractor agree as set forth below.

AlA Document A101/CMa™ - 1882. Copyright © 1992 by The American Institute of Architects. All rights reserved. WARNING: This AIA® Document is
protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA® Document, or any portion of it,
may resuit in severe civil and criminal penaities, and will be prosecuted to the maximum extent possible under the law. This document was produced
by AlA software at 16:02:53 on 12/29/2003 under Order No.1000079483_4 which expires on 11/8/2004, and is not for resale.

User Notes: (3120115051)




ARTICLE1 THE CONTRACT DOCUMENTS

The Contract Documents consist of this Agreement, Conditions of the Contract (General, Supplementary and other
Conditions), Drawings, Specifications, Addenda issued prior to execution of this Agreement, other documents listed
in this Agreement and Modifications issued after execution of this Agreement; these form the Contract, and are as
fully a part of the Contract as if attached to this Agreement or repeated herein. The Contract represents the entire and
integrated agreement between the parties hereto and supersedes prior negotiations, representations or agreements,
either written or oral. An enumeration of the Contract Documents, other than Modifications, appears in Article 9.

ARTICLE2 THE WORK OF THIS CONTRACT
The Contractor shall execute the entire Work described in the Contract Documents, except to the extent specifically
indicated in the Contract Documents to be the responsibility of others, or as follows:

Contract No. 5 — Carpet and Resilient Flooring

ARTICLE 3 DATE OF COMMENCEMENT AND SUBSTANTIAL COMPLETION

§ 3.1 The date of commencement is the date from which the Contract Time of Section 3.2 is measured, and shall be
the date of this Agreement, as first written above, unless a different date is stated below or provision is made for the
date to be fixed in a notice to proceed issued by the Owner.

(Insert the date of commencement, if it differs from the date of this Agreement or, if applicable, state thar the date
will be fixed in a notice to proceed.)

The commencement date will be fixed in a notice to proceed.

Unless the date of commencement is established by a notice to proceed issued by the Owner, the Contractor shall
notify the Owner, through the Construction Manager, in writing not less than five days before commencing the
Work to permit the timely filing of mortgages, mechanic’s liens and other security interests.

§ 3.2 The Contractor shall achieve Substantial Completion of the entire Work not later than four hundred fifty (450)
days after the Date of Commencement.

(Insert the calendar date or number of calendar days afier the date of commencement. Also insert any requirements
for earlier Substantial Completion of certain portions of the Work, if not stated elsewhere in the Contract
Documents.)

Portion of Work Substantial Completion date
» subject to adjustments of this Contract Time as provided in the Contract Documents.
(Insert provisions, if any, for liquidated damages relating to failure to complete on time.)

The Contractor and the Contractor’s Surety shall be liable for and shall pav the Owner liquidated damages in
accordance with provisions of the General Conditions and as modified by the Supplementary Conditions.

ARTICLE4 CONTRACT SUM

§ 4.1 The Owner shall pay the Contractor in current funds for the Contractor’s performance of the Contract the
Contract Sum of One Hundred Forty-two Thousand Five Hundred Fifty-five Dollars And Zero Cents

($ 142,555.00 ), subject to additions and deductions as provided in the Contract Documents.

§ 4.2 The Contract Sum is based upon the following alternates, if any, which are described in the Contract
Documents and are hereby accepted by the Owner:

(State the numbers or other identification of accepted alternates. If decisions on other alternates are 1o be made by
the Owner subsequent to the execution of this Agreement, attach a schedule of such other alternates showing the
amount for each and the date until which that amount is valid.)

Alternate Numbers 1, 6a, 9, 10,12, 13

AlA Document A101/CMa™ -~ 1992. Copyright © 1992 by The American Institute of Architects. All rights reserved. WARNING: This AIA® Document is
protected by U.S. Copyright Law and international Treaties. Unauthorized reproduction or distribution of this AIA® Document, or any portion of It,
may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This document was produced
by AlA software at 16:02:53 on 12/29/2003 under Order No.1000079483_4 which expires on 11/8/2004, and is not for resale. .
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§ 4.3 Unit prices, if any, are as follows:

Description Units Price ($ 0.00)

ARTICLES PROGRESS PAYMENTS
§ 5.1 Based upon Applications for Payment submitted by the Contractor to the Construction Manager, and upon
Project Applications and Certificates for Payment issued by the Construction Manager and Architect, the Owner

shall make progress payments on account of the Contract Sum to the Contractor as provided below and elsewhere in
the Contract Documents.

§ 5.2 The period covered by each Application for Payment shall be one calendar month ending on the last day of the
month, or as follows: . '

§ 5.3 Provided an Application for Payment is submitted to the Construction Manager not later than the twenty-fifth
day of a month, the Owner shall make payment to the Contractor not later than the thirtieth day of the following
month. If an Application for Payment is received by the Construction Manager after the application date fixed
above, payment shall be made by the Owner not later than the next billing cycle —-days-after the
Construction Manager receives the Application for Payment,

§ 5.4 Each Application for Payment shall be based upon the Schedule of Values submitted by the Contractor in
accordance with the Contract Documents. The Schedule of Values shall allocate the entire Contract Sum among the
various portions of the Work and be prepared in such form and supported by such data to substantiate its accuracy as
the Construction Manager or Architect may require. This schedule, unless objected to by the Construction Manager
or Architect, shall be used as a basis for reviewing the Contractor’s Applications for Payment.

§ 5.5 Applications for Payment shall indicate the percentage of completion of each portion of the Work as of the end
of the periad covered by the Application for Payment.

§ 5.6 Subject to the provisions of the Contract Documents, the amount of each progress payment shall be computed
as follows:

§ 5.6.1 Take that portion of the Contract Sum properly allocable to completed Work as determined by multiplying
the percentage completion of each portion of the Work by the share of the total Contract Sum allocated to that
portion of the Work in the Schedule of Values, less retainage of ten percent ( 10.00% ). Pending final
determination of cost to the Owner of changes in the Work, amounts not in dispute may be included as provided in
Section 7.3.7 of the General Conditions;

§5.6.2 Add that portion of the Contract Sum properly allocable to materials and equipment delivered and suitably
stored at the site for subsequent incorporation in the completed construction (or, if approved in advance by the
Owner, suitably stored off the site at a location agreed upon in writing), less retainage of ten percent ( 10.00% );

)

§ 5.6.3 Subtract the aggregate of previous payments made by the Owner; and

§ 5.6.4 Subtract amounts, if any, for which the Construction Manager or Architect has withheld or nullified a
Certificate for Payment as provided in Section 9.5 of the General Conditions.

§ 8.7 The progress payment amount determined in accordance with Section 5.6 shall be further modified under the
following circumstances:

§5.7.1 Add, upon Substantial Completion of the Work, a sum sufficient to increase the total payments to ( )
of the Contract Sum, less such amounts as the Construction Manager recommends and the Architect determines for
incomplete Work and unsettled claims; and

AlA Document A101/CMa™ — 1992, Copyright © 1992 by The American Institute of Architects. All rights reserved. WARNING: This AIA® Dacument is
protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA® Document, or any portion of it,
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by AlA software at 16:02:53 on 12/29/2003 under Order No.1000079483_4 which expires on 11/8/2004, and is not for resale.
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§5.7.2 Add, if final completion of the Work is thereafter materially delayed through no fault of the Contractor, any
additional amounts payable in accordance with Section 9.10.3 of the General Conditions.

§ 5.8 Reduction or limitation of retainage, if any, shall be as follows:

(If it is intended, prior to Substantial Completion of the entire Work, to reduce or limit the retainage resulting from
the percentages inserted in Sections 5.6.1 and 5.6.2 above, and this is not explained elsewhere in the Contract
Documents, insert here provisions for such reduction or limitation. )

Owner’s right to hold retainage is per the requirements of the General Conditions and Supplementary General
Conditions.

ARTICLE 6 FINAL PAYMENT

Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by the Owner to the
Contractor when (1) the Contract has been fully performed by the Contractor except for the Contractor’s
responsibility to correct nonconforming Work as provided in Section 12.2.2 of the General Conditions and to satisfy
other requirements, if any, which necessarily survive final payment: and (2) a final Project Certificate for Payment
has been issued by the Construction Manager and Architect; such final payment shall be made by the Owner not
more than 30 days after the issuance of the final Project Certificate for Payment, or as follows:

ARTICLE7 MISCELLANEOUS PROVISIONS

§ 7.1 Where reference is made in this Agreement to a provision of the General Conditions or another Contract
Document, the reference refers to that provision as amended or supplemented by other provisions of the Contract -
Documents.

§ 7.2 Payments due and unpaid under the Contract shall bear interest from the date payment is due at the rate stated
below, or in the absence thereof, at the legal rate prevailing from time to time at the place where the Project is
located.

(Insert rate of interest agreed upon, if any.)

( )perannum

(Usury laws and requirements under the Federal Truth in Lending Act, similar state and local consumer credit laws
and other regulations at the Owner's and Contractor’s principal places of business, the location of the Project and
elsewhere may affect the validity of this provision. Legal advice should be obrained with respect to deletions or
modifications, and also regarding requirements such as written disclosures or waivers. )

§ 7.3 Temporary facilities and services:
(Here insert temporary facilities and services which are different from or in addition 10 those included elsewhere in
the Contract Documents.)

§ 7.4 Other Provisions:
(Here list any special provisions affecting the Contract.)

ARTICLE8 TERMINATION OR SUSPENSION

§ 8.1 The Contract may be terminated by the Owner or the Contractor as provided in Article 14 of the General
Conditions.

§ 8.2 The Work may be suspended by the Owner as provided in Article 14 of the General Conditions.
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ARTICLES ENUMERATION OF CONTRACT DOCUMENTS

§ 9.1 The Contract Documents, except for Modifications issued after execution of this Agreement, are enumerated as
follows:

§9.1.1 The Agreement is this executed Standard Form of Agreement Between Owner and Contractor, AIA
Document A101/CMa, 1992 Construction Manager-Adviser Edition.

§9.1.2 The General Conditions are the General Conditions of the Contract for Construction, AIA Document
A201/CMa, 1992 Construction Manager-Adviser Edition.

§9.1.3 The Supplementary and other Conditions of the Contract are those contained in the Project Manual dated
October 22, 2003, and are as follows:

Document Title , Pages
The Supplementary and other .

conditions of the Contract are

enumerated in the project manual

and include modifications

contained in the Addenda listed

under Subparagraph 9.1.6 of this

Agreement

§ 9.1.4 The Specifications are those contained in the Project Manual dated as in Section 9.1.3, and are as follows:
(Either list the Specifications here or refer 10 an exhibit atiached to this Agreement.)

Section Title Pages
The Specifications are

enumerated in the Table of

Contents of the Project Manual

and include modifications

contained in the Addenda List

under Subparagraph 9.1.6 of this

Agreement

§ 9.1.8 The Drawings are as follows, and are dated October 22. 2003 unless a different date is shown below:
(Either list the Drawings here or refer to an exhibit attached to this Agreement.)

Number Title Date
The Drawings are enumerated in

the Table of Contents of the
Project Manual and include

modifications contained in the
Addenda listed under
Subparagraph 9.1.6 of this
Agreement.

§ 9.1.6 The Addenda, if any, are as follows:

Number Date Pages
Addendum No. | 11/10/2003 35
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Addendum No. 2 11/12/2003 19
Addendum No. 3 11/19/2003 89
Addendum No. 4 - 11/26/2003 6
Addendum No. 5 12/5/2003 8
Addendum No. 6 12/11/2003 34

Portions of Addenda relating to bidding requirements are not part of the Contract Documents unless the bidding
requirements are also enumerated in this Article 9.

§ 9.1.7 Other documents, if any, forming part of the Contract Documents are as follows:

(List here any additional documents which are intended to form part of the Contract Documents. The General
Conditions provide that bidding requiremenis such as advertisement or invitation to bid, Instructions to Bidders,
sample forms and the Contractor's bid are not part of the Contract Documents unless enumerated in this
Agreement. They should be listed here only if intended to be part of the Contract Documents.) '

This Agreement is entered into as of the day and year first written above and is executed in at least four original
copies of which one is to be delivered to the Contractor, one each to the Construction Manager and Architect for use
in the administration of the Contract, and the remainder to the Owner.

G (At it

Mgnature) (Sig»a’ture)
Mr. Thomas A. Giles, Superintendent David DeGol
(Printed name and title) (Printed name and title)
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* PERFORMANCEBOND " BOND # S-426668
¥ v

KNOW ALL MEN BY THESE PRESENTS, that we, DEGOL CARPET as Principal

(the "Principal’) and __ NATTONAT, GRANGE MUTUAL INSURANCE CO. located at (include city, state &zjp
code) __BENEDICT & LMKE STREETS _ CARROLLTOWN,PA 15722 3

corporation crganized and existing under the Jaws of the = STATE of

PENNSYLVANIA as Surety (the "Surety"), are held and firmly bound
unto _WEST BRANCH AREA SCHOOL DISTRICT as Obligee (the "Obligee"), as hereinafter

setforth, in the full and just sum of _ ONE_HUNDRED FORTY TWO THOUSAND FIVE HUNDRED FIFTY

FIVE Dollars($ 142,555.00-=== ) |awful money of the United States of America, for the
payment of which sum we bind ourselves, our heirs, executors, administrators, successors and assigns,
jointly and severally, firmly by these presents.

WITNESSETH THAT:

WHEREAS, The Principal heretofore has submitted to the Obligee a certain Proposal, dated
DECEMBER 31 . 20_03 (the "Proposal"), to perform certain work for the Obligee, in connection with
the construction of __CONTRACT # 5 CARPET & RESTLIENT FLOORING - JUNIOR/SR. HIGH SCHOOL
pursuantto plans, specifications and other related documents constituting the Contract Documents, which are
incorporated into the Propasal by reference (the “Contract Documents”), as prepared by ROTH MARZ
PARTNERSHTP PC, Registered ARCHITECT ; and

WHEREAS, the Obligee is a ‘contracting body" under provisions of Act No. 385 of the General
Assembly of the Commanwealth of Pennsylvania, approved by the Governor on December 20, 1867, known
and cited as the "Public Works Contractors' Bond Law of 1967" (the "Act"); and

WHEREAS, The Act, in Section 3 (a), requires that, before an award shall be made fo the Principal py
the Obligee in accordance with the Proposal, the Principal shall furnish this Bond to the Obligee, with this

Bond to become binding upon the award of a Contract to the Principal by the Obligee in accordance with the
Proposal; and

WHEREAS, Italso is a condition of the Contract Documents that this Bond shall be furnished by the
Principal to the Obligee; and .

WHEREAS, Under the Contract Documents, itis provided, inter alia, that if the Principal shall furnish
this Bond te the Obligee, and if the Obligee shall make an award to the Principal in accordance with the
Proposal, the Principal and the Obligee shall enter into an agreement with respect to performance of such
work (the "Contract"), and the form of Agreement is set forth in the Contract Documents.

NOW, THEREFORE, the-terms and conditions of this Bond are and shall be that if the Principal well,
truly and faithfully shall comply with and shall perform the Confract in accordance with the Contract
Documents, at the time and in the manner provided in the Agreement and in the Contract Documents, and if
the Principal shall satisfy ali claims and demands incurred in or related to the performance of the Contract by
the Principal or growing out of the performance of the Contract by the Principal, and if the Principal shall
indemnify completely and shall save harmless the Obligee and all of its officers, agents and employees
Including its Engineer from any and all costs and damages which the Obligee and all of its officers, agents and
employees including its Engineer may sustain or suffer by reasen of the failure of the Principal to do s¢, and if
the Principal shall reimburse completely and shall pay to the Obligee any and all costs and expenses which
the Obligee and all of its officers, agents and employees including its Engineer may incur by reason of any
such default or failure of the Principal, then this Bond shall be void; otherwise this Bond shall be and shall

PERFORMANCE BOND
WEST BRANCH JR.-SR. HIGH SCHOOL
ADDITIONS AND ALTERATIONS




S

13-12-2003  15:57 FROM-DEGOL CARPET +68145852181 " T-768 P.003/008 F-535

‘e .

- remain in force and gffect, * v ’

ThisBond is eeruted and delivered under and subject to the Act to which reference hereby is made.

The Principal and Surety agrees that any alterations, changes and/or additions to the Contract
Documents, and/or any alterations, changes and/or additions to the work to be perfermed under the Cantract
in accordance with the Contract Documents, and/or any alterations, changes and/or additions to the Contract,
and/or any giving by the Obligee of any extensions of time for the performance of the Contract in accordance
with the Contract Documents, and/or any act of forbearance of either the Principal or the Obligee toward the
other with respect to the Contract Documents and the Contract, andior the reduction of any percentage to be
retained by the Obligee as permitted by the Contract Documents and by the Contract, shall not release, in any
manner whatsoever, the Principal and the Surety, or either of them, or their heirs, executors, administrators,
successors and assigns, from liability and obligations under this Bong; and the Surety, for value received,

does waive notice of any such alterations, cha nges, additions, extensions of time, acts of forbearance and/or
reduction of retained percentage.

If the Principal is a foreign corporation (incorporated under any laws other than those of the
Commonwealth of Pennsylvania) then further terms and conditions of this Bond are and shall be that the
Principal or the Surety shall not be discharged from liability on the Bond, nor this Bond surrendered until such
Principal files with the Obligee 3 certificate from the Pennsyivania Department of Revenue, evidencing the
payment in full of all bonus taxes, penalties and interest, and a centificate from the Bureau of Employment and
Unemployment Compensation of the Pennsylvania Department of Labor and Industry, evidencing the payment
of all unemployment compensation, contributions, penalties and interest due the Commonwealth of
Pennsylvania from said Principal or any foreign corporation, subcontractor thereunder or for which liability has

accrued but the time for payment has nat arrived, all in accordance with provisions of the Act of June 10,
1847, P.L. 483, of the Commonwealth of Pennsylvania,

IN WITNESS WHEREOF, the Principal and the Surety cause this Bond to be signed, sealed and
delivered this 318T day of _ DECEMBER 2003

(Individual Principal)

(SEAL)

(Signature of Individual)

Witness: Trading and doing business as;

(Partnership Principal)
Witness: . DEGOL CARPET

nameofW
“p - By:_MM 7 sEmy

pAVID BERY

By: (SEAL)
Partner

By (SEAL)
Partner

By (SEAL)

PERFORMANCE BOND
WEST BRANCH JR.-SR. HIGH SCHOOL
ADDITIONS AND ALTERATIONS
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LY L,

Partner

(Name of Corparation)

(Vice) President

(Name of Carparation)

c;-’u-cyu: (328 PRUM=UELUL CAKPE +8146852181
‘c ﬁl ,u
(Corporation Principal)
ATTEST:
By:
(Assistant Secretary)
(CORPORATE SEAL)
ot {if apgropri
Witness:
"By:
{CORPCRATE SEAL)

Authorized Répresentative

" Attach appropriate proof, dated as of the Same date as the Bond, evidencing authority to execute in

behalf of the corporation.

(Corperation Surety)

Witness:

NATTONAL GRANGE MUTUAL INSURANCE COMPANY

(CORPORATE SEAL PATRIC

Vﬁ\ g\‘\ C~)\ \V/ Y

IA

(Name of Corporation)

) tt e.-ln-Ft
HOLT2 —Woot

™ Aftach an appropriate power of attorney, dated as of the same date as the Bond, evidencing the
authority of the Attorney-in-Fact to act in behalf of the corperation,

PERFORMANCE BOND
WEST BRANCH JR.-SR. HIGH SCHOOL
ADDITIONS AND ALTERATIONS
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%\IATIONAL GRANGE MUTUAL - | e
NSURANCE CDNIP ANY POWER OF ATTORNEY

KNC " ALL MEN BY THESE PRESENTS: That the National Grange Mutual Insurance Company, a New Hampshire corporation hav-
ing, .incipal office in the City of Keene, State of New Hampshire, pursuant to Article V, Section 2 of the By-Laws of said Company,
to wit:

"Section 2. The board of directors, the president, any vice president, secretary, or the treasurer shall have the power and authority

to appoint attorneys-in-fact and to authorize them to execute on behalf of the company and affix the seal of the company thereto,

bonds, recognizances, contracts of indemnity or writings obligatory in the nature of a bond, recognizance or conditional under-

taking and to remove any such attorneys-in-fact at any time and revoke the power and authority given to them. " Pursuant to

said by-law does hereby make, constitute and appoint Patrick J Sharbaugh, Paul J Sharbaugh

Mary Dubetsky, Patricia J Holtz-Woodley,
its true and lawful Attorneys-in-fact, to make, execute, seal and deliver for and on its behalf, and as its act and deed, bonds,
undertakings recognizances, contracts of indemnity, or other writings obligatory in the nature of a bond subject to the following

limitation
1. No one bond to exceed One Million Dollars ($1,000,000.00). %
and to bind the National Grange Mutual Insurance Company thereby as fully and to the same extent as if such instry A
signed by the duly authorized officers of the National Grange Mutual Insurance Company, and all the acts of saig
hereby ratified and confirmed. ‘
This power of attorney is signed and sealed by facsimile under and by the authority of the following resoluti by the Direc-
tors of The National Grange Mutual Insurance Company at a meeting duly called and held on the 2@5 ecember 1977.
Voted: That the signature of any officer authorized by the By-Laws and the company seal may be @fti y facsimile to any
power of attorney or special power of attorney or certification of either given for the execu y bond, undertaking,
recognizance or other written obligation in the nature thereof; such signature and seal, v@@ used being hereby adopted
by the company as the original signature of such office and the original seal of the cq to be valxd and binding upon
the company with the same force and effect as though manually affixed.
By execution of this Power of Attorney, National Grange Mutual Insurance Co
null and void any previous Power of Attorney at any time previously furnishedyt
IN WITNESS WHEREOF, The National Grange Mutual Insurance Comp
Secretary and its corporate seal to be hereto affixed this 6th day of Dec
AN RMINATE AUTOMATICALLY AS OF DECEMBER 31S8T, x ess sooner e@a

@es hereby r%\roke rescind and declare
aforesaid j uals or agencies.

eiifs to be signed by its Corporate

NTMENT SHALL CEASE

as provided.

G
\\\\\\‘ ”//l
S\HUAL / Wo(//’///

PANY B&%@ /‘d‘{é&&?

%,
NATIONAL GRANGE MUTUAL INSURAI\ :S.»’ AS) 4(,/2,,
THIS POWER IS INVALID IF RED DIAGONAL T" NAT%L GRANGE MUTUAL INSURANCE CON@WEENE 3N \ a3 ]
—J a=
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State of New Hampshire, County of Cheshi

HAMPSHIRE " IS NOT SHOWN IN ITS ENT g;
On this 6th day of December, 2002, b scriber

“y,
”-//m

/f.«)

a%ry Public of the State of New Hampshire in and %:

Cheshire duly commissioned and 7 came William C.McKenna of the National Grange Mutual Insurance C&gfpan
personally known to be the of} cnbed herein, $ho executed the preceding instrument, and he acknowledge é‘)fédu‘i ‘\?\{ \\\\‘
of same, and being by me fy]l deposed 1@ that he is an officer of said Company, aforesaid: that the seal affixcap e s
0

preceding instrument is orate sea mpany, and the said corporate seal and his signature as officer were duly affixed
and subscribed to thegajdwistrument b@t nty and direction of the said Company; that Article V, Section 2 of the By-Laws of

said Company is
IN WITNES V\@REOF I have hettunto set my hand and affixed by official seal at Keene, New Hampshire thlS o annr o "n,, “,
er

6th day f 2002 S "“ iRy
& AucasT ol ¢ C"' ‘P

Qs

5
\‘\'
.\

\
c:a:ll:t-\‘

Notary Public o 0 =3 .‘-
My Commission Expires: May 13; 963‘ I3

I Lyn E. Landry, Assistant Vice President of the National Grange Mutual Insurance Company, do hereby certify that theabgvg a‘frd Ry {(
foregoing is a true and correct copy of a Power of Attorney executed by said Company which is still in force and effe'c \'(

IN WITNESS WHEREOF, 1have hereunto set my hand and affixed the seal of said @ Ne e’ﬂ\M( 7“
318T day of DECEMBER , 2003

Py faaet "
Assi ant Vice President

2,
u,, 12 “

’4

68-7340.002 brittonc

WASN!NG - 'Any' unauthorized reproduction or alteration of this document is prohibited. This power is void unless seals are readable
and the certification seal at the bottom is embossed. The diagonal imprint, warning and confirmation must be in red ink.

CONFIRMATION Of validity of attached bond, call NGM at: Keene 803-358-1339: Richmond 804-270-6611 ext. 138;
Syracuse 315-434-1410.




¢3-12-2062  15:58 F-ROM-DEGOL CARPET +8146852181 T-768 P.005/008 F-535

PAYMENT BOND BOND # S-426668
-KNOW ALL MEN BY THESE PRESENTS, thatwe, ___DEGOL CARPET . as

Principal (the "Principal), and NATTONAL, GRANGE MUTUAL located at BENEDICT &

LEME _STREETS CARROTITOWN, PA 15722
a corporation organized and existing under the laws of the STATE of _ PENNSYTLVANTIA .
as Surety (the "Surety"), are held and firmly bound unto k=3
Obligee; (the "Obligee"), as hereinafter set forth, in the full and just sum of ORTY TWO

—-QNE_HUNDRED FORTY TW(
THQUSAND FTVE HINDRED FIFTY FIVE ($ 142,555, 005-tawful money of the United States of America,

for the payment of which sum we bind ourselves, our heirs, executors, administrators, syccessors and
assigns, jointly and severally, firmly by these presents.

WITNESSETH THAT:

WHEREAS, The Principal heretofore has submitted to the Obligee a certain Proposal, dated —_—

DEC 3] . 2003 __ (the "Proposal"), to perform certain work for the Obligee, in connection with the
construction of __CONTRACT #5 CARPET & RESILIENT FLOORING JUNIOR/SR HIGH:® SCHOOL

pursuant to plans, specifications and other related documents constituting the Contract Documents,

which are incorporated into the Proposal by reference (the "Contract Documents"), as prepared by ROTH MARZ

RARTNERSHIR pRegistered ARCHITECT ; and

WHEREAS, the Obligee is a ‘contracting body" under provisions of Act No. 385 of the General
Assembly of the Commonwealth of Pennsylvania, approved by the Governor on December 20, 1967, known
as and cited as the "Public Works Contractors' Bond Law of 1967" (the "Act"): and

WHEREAS, The Act, in Section 3 (a), requires that, before an award shall be made to the Principal by
the Obligee in accordance with the Proposal, the Principal shall furnish this Bond to the Obligee, with this

Bond to become binding upon the award of a Contract to the Principal by the Obligee in accordance with the
Proposal; and

WHEREAS, It also is a condition of the Contract Documents that this Bond shall be furnished by the
Principal to the Obligee: and

WHEREAS, Under the Contract Documents, itis provided, inter alia, that if the Principal shall furnish
this Bond to the Obligee, and if the Obligee shall make an award to the Principal in accordance with the
Proposal, then the Principal and the Obligee shall enter into an agreement with respect to performance of
such work (the "Contract), and the form of Agreement is set forth in the Contract Documents.

NOW, THEREFORE, the terms and conditions of this Bond are and shall be that if the Principal and
any subcontractor of the Principal to whom any portion of the work under the Contract shall be subcontracted,
and if all assignees of the Principal and of any such subcontractor, premptly shall pay or shall cause to be
paid, in full, all money which may be due any claimant supplying labor or materials in the prosecution and
performance of the work in accardance with the Contract and in accordance with the Contract Documents,
including any amendment, extension or addition to the Contract and/or to the Contract Documents, for

material furnished or labor supplied or |abor performed, then this Bond shall be void: otherwise this Bond shall
be and shall remain in force and effect

This Bond, as provided by the Act, shall be solely for the protection of claimants supplying labor or
materials to the Principal or to any subcontractor of the Principal in the prosecution of the work covered by the
Contract, including any amendment, extension or addition to the Contract, The term "Claimant”, when used
herein and as required by the Act, shall mean any individual, firm, partnership, association or corporation, The
phrase "labor or materials", when used herein and as required by the Act, shall include public utility services

PAYMENT BOND

WEST BRANCH JR.-SR. HIGH SCHOOL
ADDITIONS AND ALTERATIONS
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and reasonable tentals of equipment but only for periods when the equipment rented is actually used at the
site of the work covered by the Contract. As required by the Act, the provisions of this Bond shall be
applicable whether or not the material furnished or labor performed enters into and becomes a component
part of the public building, public work or public improvement contemplated by the Contract Documents and
the Contract.

As provided and required by the Act, the Principal and the Surety agree that any claimant, who has
performed labor or furnished material in the prosecution of the work in accordance with the Contract and in

assumpsit, to recover any amount due the claimant for such labor or material, and may prosecute such action
to final judgment and may have execution upon the judgment; Provided, however, that: (a) any claimant who

has a direct contractual relationship with any subcontractor of the Principal, but has no contractual .

relationship, express or implied, with the Principal, may institute an action upon this Bond only if such claimant
first shall have given written notice, served in the manner provided in the Act, to the Principal, within ninety
(90) days from the date upon which such claimant performed the last of the labor or furnished the last of the
materials for which payment is claimed, stating, with substantial accuracy, the amount claimed and the name
of the person for whom the work was performed or to whom the material was furnished; and (b) no action
upon this Bond shall be commenced after the expiration of one (1) year from the day upen which the Jast of
the labor was performed or material was supplied, for the payment of which such action is instituted by the
Claimant; and (c) every action upon this Bond shall be instituted either in the appropriate court of the County
where the Contract is to be performed or of such other County as Pennsylvania statues shall provide, orin the
United States District Court for the district in which the project, to which the Contract relates, is situated, and
not elsewhere,

This Bond is executed and delivered under and subject to the Act, to which reference hereby is made.

The Principal and the Surety agree that any aiterations, changes and/or additions to the Contract
Documents, and/or any aiterations, changes and/or additions to the work to be performed under the Contract
in accordance with the Contract Documents, and/or any alterations, changes and/or additions to the Contract,
and/or any giving by the Obligee of any extensions of time for the performance of the Ceontract in accordance
with the Contract Documents, and/or any act of forbearance of either the Principal or the Obligee toward the
other with respect to the Contract Documents and the Contract, and/or the reduction of any percentage to be

manner whatsoever, the Principal and the Surety, or either of them, or their heirs, executors, administrators,
successoers and assigns, from liability and obligations under this Bond; and the Surety, for value received,
does waive notice of any such alterations, changes, additions, extensions of time, acts of forbearance and/or
reduction of retained percentage. :

If the Principal is a foreign corporation (incorporated under any laws other than those of the
Commonwealth of Pennsylvania) then further terms and conditions of this Bond are and shall be that the
Principal or the Surety shall not be discharged from liability on this Bond, nor this Bond surrendered until such
Principal files with the Obligee a certificate from the Pennsylvania Department of Revenue, evidencing the
paymentin full of all bonus taxes, penalties and interest, and a certificate from the Bureau of Employment and
Unemployment Compensation of the Pennsylvania Department of Labor and Industry, evidencing the payment
of all unemployment compensation, contributions, penalties and interest due the Commonwealth of
Pennsylvania from said Principal or any foreign corporation, subcontractor thereunder or for which liability has
accrued but the time for payment has not arrived, all in accordance with provisions of the Act of June 10,
1847, P.L. 493, of the Commonwealth of Pennsylvania.

PAYMENT BOND 2
WEST BRANCH JR.-SR. HIGH SCHOOL
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EOF, the Prihcipal and the Surety cause this Bond to be signed, sealed and

delivered this 318T day of _DECEMBER 2003
(Individual Principal)
(SEAL)
(Signature of Individual)
Trading and doing business as
Witness:
(Partnership Principal)
Witness;
"(Name of Partnership)
A N By: __ DEGAL CARPET __ (SEAL)
P éﬁmer M
i N By: U //«W 4 (SEAL)
6 - Partner
DAYID DEGOL
By: (SEAL)
Partner
. By: (SEAL)
Partner
(Corparation Principal)
ATTEST:
(Name of Corporation)
By:
(Assistant Secretary) (Vice) President
PAYMENT BOND 3
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(CORPORATE SEAL)

Witness:

(Name of Corporation)

“By:

Authorized Representative

" Aftach appropriate proof, dated as of the same date as the Bond, evidencing authority to execute in behalf
of the corporation, .

(Corporation Surety)

Witness: NATIONAL GRANGE MUTUAL INSURANCE COMPANY

- (Name of Corporation)
) ﬂ\ g_\‘\"\ J “By: Qzﬁy/ﬁa «TQHO)%"C[J%Q[QL«,
fCORPORAT?E SEAL) \{ PA&%oé?iy}n'ggft Z-WOGDLEY PQRESIDENT

AGENT

™" Attach an appropriate power of attorney, dated as of the same date as the Bond, evidencing the authority
of the Attorney-in-Fact to act in behalf of the Corporation.

PAYMENT BOND

WEST BRANCH JR.-SR. HIGH SCHOOL
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NSURANCE COMPANY POWER OF ATTORNEY

KNO'" ALL MEN BY THESE PRESENTS: That the National Grange Mutual Insurance Company, a New Hampshire corporation hav-
ing rincipal office in the City of Keene, State of New Hampshire, pursuant to Article V, Section 2 of the By-Laws of said Company,
to wit:
"Section 2. The board of directors, the president, any vice president, secretary, or the treasurer shall have the power and authority
to appoint attorneys-in-fact and to authorize them to execute on behalf of the company and affix the seal of the company thereto,
bonds, recognizances, contracts of indemnity or writings obligatory in the nature of a bond, recognizance or conditional under-
taking and to remove any such attorneys-in-fact at any time and revoke the power and authority given to them. " Pursuant to
said by-law does hereby make, constitute and appoint Patrick J Sharbaugh, Paul J Sharbaugh
Mary Dubetsky, Patricia J Holtz-Woodley,
its true and lawful Attorneys-in-fact, to make, execute, seal and deliver for and on its behalf, and as its act and deed, bonds,
undertakings recognizances, contracts of indemnity, or other writings obligatory in the nature of a bond subject to the following
limitation:

1. No one bond to exceed One Million Dollars ($1,000,000.00).
and to bind the National Grange Mutual Insurance Company thereby as fully and to the same extent as if such instrum 1€
signed by the duly authorized officers of the National Grange Mutual Insurance Company, and all the acts of said are

hereby ratified and confirmed.
This power of attorney is signed and sealed by facsimile under and by the authority of the following resolutio@p &d by the Direc- -
tors of The National Grange Mutual Insurance Company at a meeting duly called and held onthe 2nd d ecember 1977.
Voted: That the signature of any officer authorized by the By-Laws and the company seal may be ﬁ@by facsimile to any
power of attorney or special power of attorney or certification of either given for the execution bond, undertaking, -
recognizance or other written obligation in the nature thereof, such signature and seal, whefis9 used being hereby adopted
by the company as the original signature of such office and the original seal of the co: ;ﬁ; 0 be valid and binding upon
the company with the same force and effect as though manually affixed.
By execution of this Power of Attorney, National Grange Mutual Insurance Comp@‘n@bes hereby rewoke rescind and declare
null and void any previous Power of Attorney at any time previously fum1she the aforesald m uals or agencies.

IN WITNESS WHEREOF, The National Grange Mutual Insurance Company?la used thes to be signed by its Corporate
Secretary and its corporate seal to be hereto affixed this 6th day of Dece\mbe/r}; TMENT SHALL CEASE
ANT' "RMINATE AUTOMATICALLY AS OF DECEMBER 31S8T, <. , @CSS soomner re, as provided.

AN
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HAMPSHIRE " IS NOT SHOWN IN ITS ENTIR] £  OF
State of New Hampshire, County of Chcshu@ CO;« E /' 3 5
On this 6th day of December, 2002, bef /\\t@ vubscnber aNotary Public of the State of New Hampshire in and @r‘};h County of /. §
Cheshire duly commissioned and qugl"r 9 came Wllham \ cKenna of the National Grange Mutual Insurance to#ne = -‘\\*‘
personally known to be the ofﬁﬁa §cr1’bed herein, giid who executed the preceding instrument, and he acknowledge® e‘ Exgqutioh WS
of same, and being by me fqlly swc)m deposed at@% that he is an officer of said Company, aforesaid: that the seal affm@&:w'mb\\\‘\‘
preceding instrument is the orate seal of {g} \Company, and the said corporate seal and his signature as officer were duly affixed
and subscribed to the &d‘(\)@strument b t@ﬁmw and direction of the said Company; that Article V, Section 2 of the By-Laws of
said Company is 9@2\;@ rce
IN W/TNES§ KEREOF, 1have hereunto set my hand and affixed by official seal at Keene, New Hampshire this ,,,nn Wit
6th day of ber, 2002. ‘\' o I? e,
e st S
:¢3\‘\\ o :.\ \)THR)/;/ 1:._
Notary Public g e e : .2
My Commission Expires: May 13,,20'63‘ '

VO §
ILyn E. Landry, Assistant Vice President of the National Grange Mutual Insurance Company, do hereby certify t@t the. aHdeabd- N
foregoing is a true and correct copy of a Power of Attorney executed by said Company which is still in force and eff;cta e .\Q-‘\;"
IN WITNESS WHEREOF, 1 have hereunto set my hand and affixed the seal of said Cg (@ Ne s}f Q\t}yﬂ AN
y Fehigy i Ti

__3IST day of DEGEMRER ,2003
Assi ant Vice President

68&-70-v.002 brittonc
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Applications for Payment 4.6.9,7.3.7,9.2,9.3, 9.4, 9.5.1,
9-6.3,9.8.3, 9.10.1, 9.10.3, 9.00.4, ILL3, 14.2.4

Approvals 2.44 3.3.3, 1.5, 3.10.3, 3.12.4 through 3.12.8,
JI8.3 46,12, 9.3.2, 1.3.1.4, 13.4.2, 13.5

Arbitration 4.5, 4.7.4, 4.9,
8.3.1,10.1.2, 1L.3.9, 11.3.10

Architect 41
Archilect, and Certificate of Payment 4.6.9
Architect, Delinition of . 411

Architect, Extent of Authority 240, 312.6, 4.6.6, 4.7.2,
5.2,6.3, 7.1.2. 7.2.1, 7.4, 9.2, 9.3.1, 9.4, 9.5, 9.6.3, 9.8.2,

9-8.3, 910.0, 9.10.3, 12,1, 12,20, 13.5.1, 13,52, 14.2.2, 14.2.4

Architect, Limitations of Authority and Responsibility 333

3128, 312,11, 4.6.5, 4.6.6, 4.6.10, 4.6.12,
4:6.17, 4.6.19, 4.6.20, 4.7.2, 5.2.1, 7.4, 9.6.4
Architect's Additional Services and Expenses 2.4, 9.8.2
L1, 1220, 12.2.4, 13.5.2, 13.5.3, 14.2.4
Architect's Administration
of the Contract
Architect's Approvals

4.6, 4.7.6, 4.7.7, 4.8, 9.4, 9.5
2.4.1, 3.5.1, 3.10.3,

3126, 3.12.8, 3.18.3, 4.6.12

Architect's Authority to Reject Work 151, 4.6.10,12.1.2, 12.2.1
Architect's Copyright L3
Architect's Decisions 4.6.10, 4.6.12, 4.6.18, 4.6.19,
4.6.20. 4.7.2, 4.7.6, 4.8.1, 4.8.4, 4.9, 6.3, 8.1.3,
8.31.9.2,9.4,9.51,9.8.2,9.9.1,10.1.2, 13.5.2, 14.2.2, 14.2.4

Architect’s Inspections 4.6.5, 4.6.16, 4.7.6, 9.4.3,
9.8.2,9.9.2, 9.10.1, 13.5

4.6.10, 4.6.12, 7.4.1, 9.4.3, 12.1, 13.5.2
4.6.18, 4.6.19, 4.7.7

Architect's Instructions
Architect's Interpretations

Architect's On-Site Observations 4.6.5, 4.6.9, 4.7.6,
9.4.3, 9.5.1, 9.10.1, 13.5
Architect's Project Representalive 4.6.17

Architect's Relationship with Contraclor LL2, 3.2.1, 3.2.2, 3.3.3,
3.5.1, 3.7.3, 311, 3.12.8, 3.12.11, 3.16, 3.18, 4.6.6, 4.6.7, 4.6.10,

4.6.12, 4.6.19, 5.2, 6.2.2, 7.3.4, 9.8.2, 10.1.2, 10.1.4, 10.1.5,

‘ . 11.3.7, 121, 13.5
Architect's Relationship with Construction Manager LL2, 2.4.1,
312.6,3.12.8, 4.6.8, 4.6.10, 4.6.14, 4.6.16, 4.6.18, 6.3.1,

9.7-1. 9.8, 9.9.1,9.9.2, 9.10.1, 9.10.2, 9.10.3, 12.2.4, 13.5.1,

13.5.2, 13.5.4, 14.2.4

Architect's Relationship with Subcontractors 1.1.2, 4.6.6, 4.6.7,
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Claims and Disputes

Ao

. 4.610,5.3.1, 9.6.3,9.6.4, 11.3.7 Construction Manager 4.2
Architect's Representations » ' 9.4.3, 9.5.1, 9.10.1 Construction Managgr, and Building Permits 2.2.3
Architect's Site Visils . 46:51 4.6.9, 4.6.16, 4.7.6, 9.4.3, Construction Manager, Claims against 4.7.2
9.5.1,9.8.2,9.9.2, 9.10.1, 13.5 Construction Manager. Communications through 4.6.7
Asbestos 10.1.2, 10.1.3,.10.1.4 Construction Manager, and Coustruction Schedule 31000, 3.10.2
Altorneys' Fees 3181, 9.00.2, 10.1.4 Construction Manager, Definition of 4.2.1
Award of Separate Contracts 6.1.1 Construction Manager, and Documents and Samples at the Site 341,
Award of Subcontracts and Other Cantracts for Construction Manager, Extent of Authority 312.6, 3.12.8, 4.3,
Portions of the Work 5.2 4-6.3, 4.6.11, 7.1.2, 7.2.1, 7.3.1, 8.3.1, 9.2.1, 9.3.1, 9.4.1,
Basic Definitions 11 R . 94.3,9.8.2.9.8.3, 9.9.1, 121, 1221, 12.2.4, 14.2.2, 14.2.4
Bidding Requirements LLL LL7, 5.2.0, 11.4.1 Construction Mal]aggr. Limitations of Authority
Boiler and Machinery Insurance 1.3.2 . and Responsibility o 4.6.6, 4.6.10, 13.4.2
Bonds, Lien : 9.10.2 (:onslrucl}()n Manager: and S'U.bllllll&‘ils . 310.3
Bonds, Performance and Payment 7.3.6.4, 9.10.3, 1L.3.9, 1.4 Construction Manager's Additional Services
Building Permit 2.2.3,3.7. . @nd Expenses . L 12:2.1,12.2.4
italizati - ‘] 3 Construction Manager's Administration of the Contract 4.6, 9.4, 9.5
(;apilta 1zation o . : Construction Manager's Approval 2.4.1, 3.10.3
(,ern.ﬁt.:ale of Substantial Completion _ 9-8.2 Construction Manager's Authority Lo Reject Work 4.6.10,12.2.1
Certificates for Payment 46.8,4.6.9.9.33,9.4, 95, 9.6., Construction Manager's Decisions 7-36,7.3.7, 7.3.8,
| 96.6.9.7.1,9.8.3,9.10., 9.10.3, 13.7, 14.0.1.3, 14.2.4 9.31,9.4.0, 9.5
Certificates of Inspection, Tesling or Approval 32141354 Construction Manager's Inspections 4.6.10,9.4.3,9.8.2,9.9.2, 12.1.1
Certificates of Insurance 9-3.2,9.10.2, 11.1.3 - Construction Manager's On-Site Ohservations 9.5.1
Change Orders LLL 241, 3.8.2.4 3L, 4.6.13, 4.7.3, Construction Manager's Relationship with Architect LL2,
5:2.3,7.1,7.2,7.3.2, 8.3, 9.3.L1, 9.10.3, 1L.3.1.2, 4.6.8, 4.6.10, 4.6.11, 4.6.14, 4-6.16, 4.6.18, 6.3.1,
11.3.4, 11.3.9, 12.1.2 9:2.1, 9.4.2, 9.4.3, 6.51, 9.6.1, 9.6.3,9.8.2,9.8.3,9.9.1, 9.10.1,
Change Orders, Definition of 7.2.1 910.2,9.10.3, 11.1.3, 12.2.4, 13.5.1, 13.5.2, 1354, 14.2.2, 14.2.4
Changes 7.1 Construction Manager's Relationship with Contractor 320, 3.2.2
CHANGES IN THE WORK 3L, 4603 4.6.14, 7, 331,333,350, 37.3, 3.10.1, 3.10.2, 3.10.3, 3011, 312.5,
8.3.1,9.3.01, 10.1.3 312.6, 3.12.8, 3.12.9, 3.12.10, 3.12.11, 3.13.2, 3.14.2, 3.15.2,
Claim, Definition of 471 3.16.1, 307.1, 318.1, 3.8.3, 4.6.3. 4.6.4, 4.6.6, 4.6.11, 5.2, 6.2.1,

6.2.2,7.1.2, 7.2.1,7.3.4,7.3.6, 7:3.9, 8.3.1. 9.2.1,9.13.1, 9.4.1,

4.7, 4.8, 4.9, 6.2.5, 8.3.2,
4.8, 4.9 5 8.3, 9-4.2,9.4.3,9.7.1,9.8.2, 9.9.1, 9.10.1, 9.10.2, 9.10.3, 10.1.1,

9-3.1.2, 9.3.3, 9.10.4, 10.1.4

. . . . 10-1:2,10.1.5,10.2.6, 11.3.7, 12.1, 13.5.1, 13.5.2, 13, 3 135,
Claims and Timely Assertion of Claims 4.9.6 Construction Manager's Relatiouship with Owner Z.Z.}, 4‘65.3
Claims for Additional Cost 47.6,4.7.7, 4.7.9, 6.1.1, 10.3 4.6.2, 1016
Claims for Additional Time 4:6.9,4.7.6,4.7.8, 4.7.9, 8.3.2 Construction Manager's Relationship with Other
Claims for Concealed or Unknown Conditions 4.7.6 Contractors and Owner's Own Forces 4.6.3
Claims for Danrages 318, 4.7.9, 6.1.1, 6.2.5, Construction Manager's Relationship with
8.3.2,9.5.1.2, 10.1.4 Subcontractors 4.6.10, 5.3.1, 9.6.3, 9.6.4
Claims Subiject to Arbitration 4.7.2, 4.8.4, 4.6.1 Conslrucl.ion Manager's Representations 9.4.3, 9.5.1
Cleaning Up 3.15.6.3 Qonstrucgon Manager's S,“e Visits ’ Geddh 9.5.1
Commencement of Statutory Limitation Period 13.7 (,ons(.rucllon Sche.dules.(.onlraclors 310, 4.6.3, 4.6.4
Commencement of the Work, Conditions Relatingto 212 2.2, Com!ng.ent Assignment of Subcontracts 5.4
320,322, 370, 31041 3126, 4.7.7, 5.2.1, Commuung Contract Performance 4.7.4
6.2.2,8.1.2,8.2.2, 9.2, 11.1.3, 11.3.6, .41 Contract, Definition of LL2
Commencement of the Work, Definition of 8.1.2 CONTRACT, TERMINATION OR
Communications, Owner to Architect 226 SUSPENSION OF THE 4.7.7,5.4.1.1, 14
Communications, Owner to Construction Manager 226 Contract Administration 3334 9.4, 955
Communications Facilitating Coutract Contract Award and Execution, Conditions Relating to 37.1, 310,
Administration 3.9.14.6.7, 5.2.1 5.2,9.2, 1LL3, 1L3.6, 11.4.1
Conmpletion, Conditions Relating 10 301, 115, 4.6.5, Contract Documents, The 11127
4616, 47.2,9.4.2, 9.8, 9.9.1, 9.10, 135, 12.2.2, 13.7.1 Contract Documents, Copies Furnished and Use of 1.3, 2.2.5, 5.3
COMPLETION, PAYMENTS AND 9 Contract Documents, Definition of 111
Completion, Substantial 4.6.16, 4.7.5.2, 8.1.1, Conlracl Performance During Arbitration 4.7.4, 4.9.3
81.3,8.23.9.8,9.9.1,12.2.2, 13.7 Contract Sum 38.4.7.6,4.7.7, 4.8.4,
Compliance with Laws L} 3.6, 3.7, 3.3, 4.1.1, 10.2.2, _ _ 523 7:207-30 90 9.7, 1130, 12,241 12.3, 142,
0L L3 130, 1350, 13.5.2, 136, I4.1.1, 14.2.1.3 Contract Sum, Definition of 9.1.1
Concealed or Unknown Conditions 4.7.6 Contract Time 4.7.6, 4.7.8.1, 4.8.4,
Conditions of the Contract LLL LL7, 6.11 7-2.1.3, 7.3, 8.2.1,8.3.1, 9.7, 12.1.1
Consent, Writteni L3, 328, 3.14.2, 4.7.4. Contract Time, Definition of 8.1
495: 9.3.2, 9.8.2, 9.9.1, 9.10.2, 9.10.3, CONTRACTOR 3
1012, 10.1. 3, 1130, 1L 3Ly 13,11, 13.2, 13.4.2 Contractor, Definition of 3L, 6.1.2
CONSTRUCTION BY OWNER OR BY OTHER Contractor's Bid LL1
CONTRACTORS 11.4,6 Contractor's Construction Schedules 3.10
Construction Change Directive, Definition of 7.3.1 Contractor's Employees 3.3.2,3.4.2, 3.8.1,
Construction Change Directives LLL 4.6.13, 7.1, 7.3, 9.3.1.1 39, 118, 4.6.6, 4.6.10, 8.1.2, 10.2, 10.3, 1L.L1, 14.2.1.1
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Contractor's Liability Insurance
Contractor's Relationship with ()lh)ér(lmltrm;'lors
and Owner's Own Forces 3125, 3.14.2, 4.6.3, 4.6.7, 12.2.5
Coutractor's Relationship with*Subcontrictors L2.4y 3.3.2, 3.18.1,
3.18.2,5.2, 5.3, 5.4, 9.6.2, 11.3.7, 11.3.8, 14.2.1.2
“ontractor's Relationship with the Architect L1.2, 3.2.1, 3.2.2,
333 3.5.L 3.7.3, 3.10.1, 3.10.3, 3.1L1, 3.12.6, 3.12.8,
312.9, 3.16.1, 3.18, 4.6.6, 4.6.7, 4.6.10, 4.6.12, 4.6.19, 5.2,
6.2.2,7.3:4, 9.2, 9.3, 9.8.2, 9.10.3,10.1.2, 10.L5,
10.2.6, 11.3.7, 12,1, 13.5
Contractor's Relationship with the Construction Manager 112,
32, 3.2.2,3.3.0, 33.3 3.5.0, 3.7.3, 3.7.4, 3101, 3.10.2,
3.10.3, 3110, 332.5, 3.12.6, 3.12.8, 3.12.9, 3.2,
3132, 3142, 315.2, 3.16.1, 3.17.1, 3181, 3.18.3, 4.6.3,
4:6.4, 4.0.6, 5.2, 6.2.1, 6.2.2, 7.1.2, 7.2.1, 7. 3.4, 7.3.61 7.3.9,
8.30L,9.219.31, 9.4, 9.4.2, 9.4.3, 9.7.1, 9.8.2, 9.9.1,
9.10.1, 9.10.2, 9.10.3, 10.1.1,10.1.2, 10.1.5, 10.2.6,
11.3.7,12.1, 13.5.1, 13.5.2, 13.5.3, 13.5.4
1.2.2, 3.5.1 3.12.7, 6.2.2, 8.2.1, 9.3.3

1.1 s

Contractor's Representations
Contractor's Responsibility for Those
Performing the Work 3.3.2, 3.18, 4.6.6, 10
Contractor's Review of Contract Documents 1.2.2, 3.2, 3.7.3
Contractor's Right to Stop the Work , 9.7
Contractor's Right to Terminate the Contract 14.1
Contractor's Submittals 310, 311 312, 4.6.12, 5.2.1, 5.2.3,
7-3-6.9.2,9.3.1, 9.8.2, 9.9.1, 9.10.2, 9.10.3, 10.1.2, 11.4.2
Contractor's Superintendent 3.9,10.2.6
Coulractor’s Supervision and Construction Procedures 1.2.44 3.3,
3.4 4.6.6, 8.2.2,8.2.3, 10
Contractual Liability Insurance 1L.LL7, 1L2.0, 11305
Coordination and Correlation 1.2.2, 1.2.44 3.3.1, 3.10, 3.12.7, 6.2.1
Copies Furnished of Drawings and Specifications L3, 2.2.5, 311
Correction of Work 2.3, 2.4 321, 4.6.1, 9.8.2, 9.9.1,
12.1.2, 12.2, 13.7.1.3
Cost, Definition of 7.3.6
Cosls 244321, 3744 3.8.2, 305.2,, 4.7.6, 4.7.7, 4.7.8.1, 5.2.3,
6.11,6.2.3, 6.3.0, 7.3.3.3, 7.3.6, 7.3.7, 9.7, 9.8.2, 9.10.2,
1.3..2,11.3.1.3, 11.3.4, 11.3.9, 12.1, 12.2.1,
12.2.4, 12.2.5, 13.5, 14
-utting and Patching 3.14,6.26
Damage to Construction of Owner or Other
Counlraclors 314.2, 6.2.4, 9.5.1.5, 10.2.1.2,
10.2.5,10.3, IL1, 1.3, 12.2.5
314.2,9.9.1,10.2.1.2,10.2.5, 10.3, 11.3
318, 4.6.9, 6.1.1, 6.1.5, 8.3.2, 9.5.1.2,10.1.4

6.11,8.3.3, 9.5.1.6, 9.7

Daniage to the Work
Damages, Claims for
Damages for Delay

Date of Commencement of the Work, Delinition of 8.1.2
Date of Substantial Completion, Definition of 8.3
Day, Definition of 814

Decisions of the Architect 4.6,4.7, 6.3, 8.1.3, 8.3.1,
9:21 941 9:5.1, 9.8.2, 9.9.1,10.1.2, 13.5.2, 14.2.2, 14.2.4
Decisions of the Construction Manager 4.3,7.3.6,7.3.7,7.3.8,
931 9.4.1, 9.4.3, 9.5.1

Decisions to Withhold Certification
Defective or Nonconforming Work, Acceptance,
Rejection and Correction of 2.3, 2.4, 3.5.1, 4.6.1,
4.6.10, 4.7.5, 9.5, 9.8.2, 9.9.1, 10.2.5, 12, 13.7.1.3
Defective Work, Definition of 3.5.1
Defiitions LI 2.L1 30, 3.5.0, 30240, 3.02.2, 32,3,
4Lh 420, 4.7.0, 5.0, 6.1, 7.2.1, 7.3.1, 7.3.6, 8.1, 9.1, 9.8.1
Delays and Extensions of Time 4.7.1, 4.7.8.1, 4.7.8.2,
6.1 6.2,3,7.2.0, 7.3.1.3, 7.344
7-3-5.7.3.8,7.3.9,8.11, 8.3,10.3.1, 14.1.1.4

Disputes 4.7, 4.8, 4.9, 6.2.5, 6.3, 7.1.8, 9.3.1.2
Documents and Samples at the Site 3
Drawings. Definition of LLS

Drawings and Specifications, Use and

9.5,97, 14113 .

Ownership pf . LLL L3, 2.2.5, 3.0, 5.3
Duty to Review €ontract Bocuments

and Field Conditions 3.2
Effective Date of Insurance 8.2.2, 11,2
Emergencies 4.7.7,10.3

Employees, Contractor's 33.2.4.3.4.2, 3.8.1, 3.9,
3.18.1, 3.18.2, 4.6.6, 4.6.10, 8.1.2, 10.2, 10.3, 1L.1.1, 14.2.1.1
Equipment, Labor, Materials and 11.3, LL6, 3.4, 3.5.1,
3.8.2, 3.42.2, 3.02.3, 3.02.7, 30211, 313, 3.15.1, 4.6.12, 6.2.1,
7:36,9.3.2,9.3.3, 1L.3, 12.2.4, 14.1.2, 14.2.1, 14.2.2
Execulion and Progress of the Work L.2.3, 3.4.1,
3.5-1, 4.6.5. 4.6.6, 4.7.4, 4.7.8, 6.2.2,
7-1.3, 8.2,8.3,9.5,9.9.1, 10.2.3,10.2.4
Execution, Correlation and Intent of the
Coutract Documents

Extensions of Time
Failure of Payment by Contractor
Failure of Payment by Owner .
Faully Work (See Defective or Nonconforming Work)
Final Completion and Final Payment 4.6.1, 4.6.16,
47.2,4.7.5.9.10, 1102, 113, 1135, 12.3.1, 13.7

1.2,3.7.4

47-1,4.7.8,7.2.1.3, 8.3, 10.3.1
9.5.1.3, 14.2.1.2
4.7-7+ 9.7, 14.1.3

Financial Arrangements, Owner's 2.2,
Fire and Extended Coverage Insurance . W3LL L3S, 3.7
GENERAL PROVISIONS 1
Governing Law : 131

Guarantees (See Warranty and Warranlies)

Hazardous Malerials 10.1, 10.2.4

Identification of Contract Documents L2.1
Identification of Subcontractors and Suppliers 5.2.1
Indemnification 347, 3.18, 9.10.2,10.1.4, .3.1.2, 11.3.7
Information and Services Required of the Owner 212,

2.2, 4.7.4,6.2.6, 9.3.2, 9.6.1, 9.6.4, 9.8.3, 9.9.2,
9.10.3. 10.1.4, 1.2, 11. 3, 13.5.1, 13.5.2
Injury or Damage to Person or Property 4.7.9

Inspections 33.30 334y 3.7.1, 4.6.5, 4.6.6, 4.6.16,

4.7.6, 9.4.3, 9.8.2, 9.9.2, 9.10.1, 12.1.1, 13.5
Instructions to Bidders 111
Instructions to the Contractor 38,1, 4.6.13, 5.2.1, 7, 12.1, 13.5.2
Insurance 47:9 6.1.1,7.3.6.4, 9.3.2,9.8.2, 9.9.1, 9.10.2, 1t

Insurance, Boiler and Machinery i 11.3.2
Insurance, Contractor's Liability WLz
Insurance, Effective Date of 8.2.2,11.1.2
Insurance, Loss of Use 11.33
Insurance, Owner's Liability N.2, 3.3
Insurance, Property 10.2.5, 11.3
Iusurance, Stored Materials 9.3.2, iL3.1.4

INSURANCE AND BONDS n
Insurance Companies, Consent 1o Parlial Occupancy 9.9.1, 1L.3.11
Insurance Companies, Setilement with 11.3.10

Intent of the Contract Documents
1.2.3, 3.12.4, 4.6.10, 4.6.12, 4.6.19, 4.6.20, 7.4
Interest 13.6

Interpretation 125, 14, 1.5, 400, 4.7.1, 5.1, 6.1.2, 8.1.4
[nterpretations, Wrilten 4.6.18, 4.6.19, 4.7.7
Joinder and Consolidation of Claims Required 4.9.5

Judgment on Final Award 4.9.1,4.9.4.1, 4.9.7
Labor and Materials, Equipment LL3, 116, 3.4, 3.5.1,
382,322, 3123, 32,7, 31201 313 3150, 4.6.12,

6.21,7.3.6,9.3.2, 9. 3.3, 12.2.4, 14.1.2, 14.2.1, 14.2.2

Labor Disputes 8.31
Laws and Regulations L3 3.6, 3.7, 214 A LL 4.9.5, 4.9.7,
9.9, 10.2.2, 1L, 134 131, 1341, 13,501, 13.5.2, 13.6

Liens 2.1.2, 4.7.2, 4.7.5.1, 8.2.2, 9.3.3, 9.10.2
Limitation on Consolidation or Joinder 49.5
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GENERAL CONDITIONS OF THE CONTRACT FOR CONSTRUCTION

ARTICLE 1
GENERAL PROVISIONS

11 BASIC DEFINITIONS
1.1.1  THE CONTRACT DOCUMENTS

The Contract Documents consist of the Agreement between
Owner and Contractor (hereinafter the Agreement),
Conditions of the Contract (General, Supplementary and other
Conditions), Drawings, Specifications, addenda issued prior to
execution of the Contract, other documents listed in the
Agreement and Modifications issued after execution of the
Contract. A Modification is (1) a written amendment to the
Contract signed by both parties, (2) a Change Order, (3) a
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Construction Change Directive or (4) a written order for a
minor change in the Work issued by the Architect. Unless
specifically enumerated in ithe Agreement, the Contract
Documents do not include other documents such as bidding
requirements (advertisement or invitation to bid, Instructions
to Bidders, sarmple forms, the Contractor's bid or portions of
addenda relating to bidding requirements).

1.1.2  THE CONTRACT

The Contract Documents form: the Contract for Construction.
The Contract represents the entire and integrated agreement
between the parties hereto and supersedes prior negotiations,
representations or agreements, either written or oral. The
Contract may be amended or modified only by a Modification.
The Contract Documents shall not be construed to create a
contractual relationship of any kind (1) between the Architect
and Contractor, (2) between the Construction Manager and
Contractor, (3) between the Architect and Construction
Manager, (4) between the Owner and a Subcontractor or Sub-
subcontractor or (5) between any persons or entities other than
the Owner and Contractor. The Construction Manager and
Architect shall, however, be entitled to performance and
enforcement of obligations under the Contract intended to
facilitate performance of their duties.

1.1.3  THE WORK

The term "Work" means the construction and services required
by the Contract Documents, whether completed or partially
completed, and includes all other labor, materials, equipment
and services provided or to be provided by the Contraclor to
fulfill the Contractor's obligations. The Work may constitute
the whole or a part of the Project.

1.1.4 THE PROJECT

The Project is the total construction of which the Work
performed under the Contract Documents may be the whole or
a part and which may include construction by other
Contractors and by the Owner's own forces including persons
or entities under separate contracts not administered by the
Construction Manager.

1.1.5 THE DRAWINGS

The Drawings are the graphic and pictorial portions of the
Contract Documents, wherever located and whenever issued,
showing the design, location and dimensions of the Work,
generally including plauns, elevations, sections, details, schedules
and diagrams.

1.1.6 THE SPECIFICATIONS

The Specifications are that portion of the Contract Documents
consisting of the wrilten requirements for materials,
equipiment, construction systems, standards and workmanship
for the Work, and performance of related services.

117 THE PROJECT MANUAL

The Project Manual is the volume usually assembled for the
Work which ‘may include the bidding requirements, sample
forms, Conditions of the Contract and Specifications.

1.2 EXECUTION, CORRELATION AND INTENT

1.2.1  The Contract Documents shall be signed by the
Owner and Contractor as provided in the Agreement. If either
the Owner or Contractor or both do not sign all the Contract
Documents, the Architect shall identify such unsigned
Documents upon request.

1.2.2 Execution of the Contract by the Contractor is a
Tepresentation that the Contractor has visited the site, become
familiar with local conditions under which the Work is to be
performed and correlated personal observations with
requirements of the Contract Documents.

1.2.3  The intent of the Contract Documents is to include all
items necessary for the proper execution and completion of the
Work by the Contractor. The Contract Documents are
complementary, and what is required by one shall be as binding
as if required by all; performance by the Contractor shall be
required only to the extent consistent with the Contract
Documents and reasonably inferable from them as being
necessary to produce the intended results.

1.2.4  Organization of the Specifications into divisions,
sections and atticles, and arrangement of Drawings shall not
control the Contractor in dividing the Work among
Subcontractors or in establishing the extent of Work to be
performed by any trade.

L2.5  Unless otherwise stated in the Contract Documents,
words which have well-known technical or constructior
industry meanings are used in the Contract Documents i,
accordance with such recognized meanings.

1.3 OWNERSHIP AND USE OF ARCHITECT'S
DRAWINGS, SPECIFICATIONS AND OTHER
DOCUMENTS

1.3.1  The Drawings, Specifications and other documents
prepared by the Architect are instruments of the Architect's
service through which the Work to be executed by the
Contractor is described. The Contractor may retain one
contract record set. Neither the Contractor nor any
Subcontractor, Sub-subcontractor or material or equipment
supplier shall own or claim a copyright in the Drawings,
Specifications and other documents prepared by the Architect,
and unless otherwise indicated the Architect shall be deemed
the author of them and will retain all common law, statutory
and other reserved rights, in addition to the copyright. All
copies of them, except the Contractor's record set, shall be
returned or suitably accounted for to the Architect, on request,
upon completion of the Work. The Drawings, Specifications
and other documents prepared by the Architect, and copies
thereof furnished to the Contractor, are for use solely with
respect to this Project. They are not 1o be used by the
Contractor or any Subcontractor, Sub-subcontractor or
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material or equipment supplier on other, projects or for
additions to this Project outside thescope ofsthe Work without
the specific written consent of the Owner and Architect. The
Contractor, Subcontractors, Sub-subcontractors and material
or equipment suppliers are granted a limited license to use and
-oduce applicable portions of the Drawings, Specifications
.J other documents prepared by the Architect appropriate to
and for use in the execution of their Work under the Contract
Documents. All copies made under this license shall bear the
statutory copyright notice, if any, shown on the Drawings,
Specifications and other documents prepared by the Architect.
Submittal or distribution to meet official regulatory
requirements or for other purposes in connection with this
Project is not to be construed as publication in derogation of
the Architect's copyright or other reserved rights.

1.4 CAPITALIZATION

1.4.1  Terms capitalized in these General Conditions include
those which are (1) specifically defined, (2) the titles of
numbered articles and identified references to Paragraphs,
Subparagraphs and Clauses in the document or (3) the titles of
other documents published by the American Institute of
Architects.

1.5 INTERPRETATION

1.5.1  In the interest of brevity the Contract Documents
frequently omit modifying words such as "all" and "any” and
articles such as "the” and "an," but the fact that a modifier or an
article is absent from one statement and appears in another is
not intended to affect the interpretation of either statement.

ARTICLE 2
OWNER

21 DEFINITION

2.1.1  The Owner is the person or entity identified as such in
the Agreement aid is referred to throughout the Contract
Documents as if singular in number. The term "Owner" means
the Owner or the Owner's authorized representative.

2.1.2  The Owner upon reasonable written request shall
furnish to the Contractor in writing information which is
necessary and relevant for the Contractor to evaluate, give
notice of or enforce mechanic's lien rights. Such information

_ shall include a correct statement of the record legal title to the

property on which the Project is located, usually referred to as
the site, and the Owner's interest therein at the time of
execution of the Agreement and, within five days after any
change, information of such change in title, recorded or
unrecorded. :

2.2 INFORMATION AND SERVICES
REQUIRED OF THE OWNER

2.2.1  The Owuner shall, at thie request of the Contractor,
prior Lo execution of the Agreement and promptly from time to
time thereafter, furnish 1o the Contractor reasonable evidence

© 1992 THE AMERICAN INSTI OF ARCHITECTS,
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that financial agrangements have been made to fulfill the
Owner's obligations untler the Contract. /Note: Unless such
reasonable evidence were furnished on request prior to the
execution of the Agreement, the prospective contractor would

not be required to execute the Agreement or to commence the
Work.]

2.2.2 The Owner shall furnish surveys describing physical
characteristics, legal limitations and utility locations for the site
of the Project, and a legal description of the site.

2.23 Except for permits and fees which are the
responsibility of the Contractor under the Contract
Documents, the Owner shall secure and pay for necessary
approvals, easements, assessments and charges required for
construction, use or occupancy of permanent structures or for
permanen! changes in existing facilities. Unless otherwise
provided under the Contract Docuinents, the Owner, through
the Construction Manager, shall secure and pay for the
building permit.

2.2.4 [nformation or services under the Owner's control
shall be furnished by the Owner with reasonable prompiness to
avoid delay in orderly progress of the Work.

2.25 Unless otherwise provided in the Contract
Documents, the Contractor will be furnished. free of charge,

_such copies of Drawings and Project Manuals as are reasonably

necessary for execution of the Work.

2.2.6 The Owner shall forward all communications to the
Contractor through the Construction Manager and shall
contemporaneously provide the same communications to the
Architect.

2.2.7 The foregoing are in addition to other duties and
responsibilities of the Owner enumerated herein and especially
those in respect to Article 6 (Construction by Owner or by
Other Contractors), Article 9 (Payments and Completion) and
Article 1t (Insurance and Bonds).

23 OWNER'S RIGHT TO STOP THE WORK

2.3.1  If the Contractor fails to correct Work which is not in
accordance with the requirements of the Contract Documents
as required by Paragraph 12.2 or persistently fails to carry out
Work in accordance with the Contract Documents, the Owner,
by written order signed personally or by an agent specifically so
empowered by the Owner in writing, may order the Contractor
to stop the Work, or any portion thereof, until the cause for
such order has been eliminated; however, the right of the
Owner to stop the Work shall not give rise to a duty on the part
of the Owner to exercise this right for the benefit of the
Contractor or any other person or entity.

24 OWNER'S RIGHT TO CARRY OUT THE
WORK

2.4.1  If the Contractor defaults or neglects 1o carry out the
Work in accordance with the Contract Documents and fails
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within a seven-day period after recsipt of written notice from
the Owner to commence and continue orrection of such
default or neglect with diligence and promptness, the Owner
may after such seven-day period give the Contractor a second
written notice to correct such deficiencies within a second
seven-day period. If the Contractor within such second seven-
day period after receipt of such second notice fails to
commence and continue to correct any deficiencies, the Owner
may, without prejudice to other remnedies the Owner may have,
correct such deficiencies. In such case an appropriate Change
Order shall be issued deducling from payments then or
thereafter due the Contractor the cost of cotrecting such
deficiencies, including compensation for the Construction
Manager's and Architect’s and their respective consultants'
additional services and expenses made necessary by such
default, neglect or failure. Such action by the Owner and
amounts charged to the Contractor are both subject to prior
approval of the Architect, after consultation with the
Construction Manager. If payments then or thereafter due the
Contractor are not sufficient to cover such amounts, the
Contractor shall pay the difference to the Owner.

ARTICLE 3
CONTRACTOR

3.1 DEFINITION

3.1.1  The Contractor is the person or entity identified as
such in the Agreement and is referred to throughout this
Agreement as if singular in number. The term "Contractor”
means the Contractor or the Contractor's authorized
representative.

3.1.2 The plural term "Contractors” refers to persons or
entities who perform construction under Conditions of the
Contract that are administered by the Construction Manager,
and that are identical or substantially similar to these
Conditions.

3.2 REVIEW OF CONTRACT DOCUMENTS AND
FIELD CONDITIONS BY CONTRACTOR

3.2.1  The Contractor shall carefully study and compare the
Contract Documents with each other and with information
furnished by the Owner pursuant to Subparagraph 2.2.2 and
shall at once report to the Construction Manager and Architect
errors, inconsistencies or omissions discovered. The Contractor
shall not be liable to the Owner, Construction Manager or
Architect for damage resulting from errors, inconsistencies or
omissions in the Contract Documents unless the Contractor
recognized such error, inconsistency or omission .and
knowingly failed to report it to the Construction Manager and
Architect. If the Contractor perforims any construction activity
knowing it involves a recognized error, inconsislency or
omission in the Contract Documents without such notice to
the Construction Manager and Architect, the Contractor shall
assume appropriate responsibility for such performance and
shall bear an appropriate amount of the attributable costs for
correction.

- GENERAL CONDITIONS Of THE CONTRACT FOR CONSTRUCTION - CONSTRUCTION MANAGER-ADVISER EDITION - 1992 EDITION - AIA® -

3.2.2 The Qontractof shall take field measurements and
verify field conditions and shall carefully compare such field
measurements and conditions and other information known to
the Contractor with the Contract Documents before
commencing activities. Errors, inconsistencies or omissions
discovered shall be reported to the Construction Manager and
Architect at once.

3._2.3 The Contractor shall perform the Work in accordance
with the Contract Documents and submittals approved
pursuant to Paragraph 3.12.

3.3 SUPERVISION AND CONSTRUCTION
PROCEDURES

3.3.1  The Contractor shall supervise and direct the Work,
using the Contractor's best skill and attention. The Contractor
shall be solely responsible for and have control over
construction means, methods, techniques, sequences and
procedures and for coordinating all portions of the Work under
this Contract, subject to overall coordination of the
Construction Manager as provided in Subparagraphs 4.6.3 and
4.6.4.

3.3.2  The Contractor shall be responsible to the Owner for
acts and omissions of the Contractor's employees,
Subcontractors and their agents and employees, and other
persons performing portions of the Work under a contract with
the Contractor.

3.3.3  The Contractor shall not be relieved of obligations to
perform the Work in accordance with the Contract Documents
either by activities or duties of the Construction Manager or
Architect in their administration of the Contract, or by tests,
inspections or approvals required or performed by person
other than the Contractor.

3.3.4 The Contractor shall inspect portions of the Project
related to the Contractor's Work in order to determine that

such portions are in proper condition to receive subsequent
Work.

34 LABOR AND MATERIALS

3.4.1 Unless otherwise provided in the Contract
Documents, the Contractor shall provide and pay for labor,
materials, equipment, tools, construction equipment and
machinery, water, heat, utilities, transportation, and other
facilities and services necessary for proper execution and

. completion of the Work, whether temporary or permanent and

whether or not incorporated or 1o be incorporated in the Work.

3.4.2 The Contractor shall enforce strict discipline and good
order among the Contractor's employees and other persons
carrying out the Contract. The Contractor shall not permit
employment of unfit persons or persons not skilled in tasks
assigned to them.

35 WARRANTY
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3.5.1 The Contractor warrants to, the Owner, Construction
Manager and Architect that materials and equipment furnished
under the Contract will be of good quality and new unless
otherwise required or permitted by the Contract Documents,
that the Work will be free from defects not inherent in the

ity required or permitted, and that the Work will conform
.. the requirements of the Contract Documents. Work not
conforming to these requirements, including substitutions not
properly approved and authorized, may be considered
defective. The Contractor's warranty excludes remedy for
damage or defect caused by abuse, modifications not executed
by the Contractor, improper or insufficient maintenance,
improper operation, or normal wear and tear under normal
usage. If required by the Construction Manager or Architect,
the Contractor shall furnish satisfactory evidence as to the kind
and quality of materials and equipment.

3.6 TAXES

3.6.1 The Contractor shall pay sales, consumer, use and
similar taxes for the Work or portions thereof provided by the
Contractor which are legally enacted when bids are received or
negotiations concluded, whether or not yet effective or merely
scheduled to go into effect.

3.7 PERMITS, FEES AND NOTICES

3.7.1 Uuless otherwise provided in the Contract
Documents, the Owner shall secure and pay for the building
permit and the Contractor shall secure and pay for all other
permits and governmental fees, licenses and inspections
necessary for proper execution and completion of the Work
which are customarily secured afier execution of the Contract
and which are legally required when bids are received or
otiations concluded.

3.7.2 The Contractor shall comply with and give notices
required by laws, ordinances, rules and regulations and lawful
orders of public authorities bearing on performance of the
Work.

3.7.3 It is not the Contractor's responsibility to ascertain
that the Contract Documents are in accordance with applicable
laws, statutes, ordinances, building codes, and rules and
regulations. However, if the Contractor observes that portions
of the Contract Documents are at variance therewith, the
Contractor shall promptly notify the Construction Manager,
Architect and Owner in writing, and necessary changes shall be
accomplished by appropriate Modification.

3.7.4 If the Contractor performs Work knowing it to be
contrary to laws, statutes, ordinances, building codes, and rules

- and regulations without such notice to the Construction

Manager, Architect and Owner, the Contractor shall assume
full responsibility for such Work and shall bear the attributable
costs. ‘

3.8 ALLOWANCES

3.8.1 The Contractor shall include in the Contract Sum all

allowances stated in the, Contract Documents. [lems covered
by allowances shall be supplied for such amounts and by such
persons or entities as the Owner may direct, but the Contractor
shall not be required to employ persons or. entities against
which the Contractor makes reasonable objection.

3.8.2 Unless otherwise provided in the Contract
Documents: :

.1 materials and equipment under an allowance shall be
selected promptly by the Owner to avoid delay in the
Work;

.2 allowances shall cover the cost to the Contractor of
materials and equipment delivered at the site and all
required taxes, less applicable trade discounts;

.3 Conltracior's costs for unloading and handling at the
site, labor, installation costs, overhead, profit and
other expenses contemplated for stated allowance
amounts shall be included in the Contract Sum and
not in the allowances;

.4 whenever costs are more than or less than allowances,
the Contract Sum shall be adjusted accordingly by
Change Order. The amount of the Change Order shall
reflect (1) the difference between actual costs and the
allowances under Clause 3.8.2.2 and (2) changes in
Contractor's costs under Clause 3.8.2.3.

3.9 SUPERINTENDENT

3.9.1 The Contractor shall employ a competent
superintendent and necessary assistants who shall be in
attendance at the Project site during performance of the Work.
The superintendent shall represent the Contractor, and
communications given to the superintendent shall be as
binding as if given to the Contractor. I[mportant
communications shall be confirmed in writing. Other
communications shall be similarly confirmed on written
request in each case.

3.10 CONTRACTOR'S CONSTRUCTION
SCHEDULE

3.10.1 The Contractor, promptly after being awarded the
Contract, shall prepare and submit for the Owner's and
Architect's information and the. Construction Manager's

- approval a Contractor's Construction Schedule for the Work.

Such schedule shall not exceed time limits current under the
Contract Documents, shall be revised at appropriate intervals as
required by the conditions of the Work and Project, shall be
related to the entire Project construction schedule to the extent
required by the Contract Documents, and shall provide for
expeditious and practicable execution of the Work.

3.10.2 The Contractor shall cooperate with the Construction

Manager in scheduling and performing the Contractor's Work
to avoid conflict, delay in or interference with the Work of
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other Contractors or the constructien or operations of the
Owner's own forces. *

4 .

3.10.3 The Contractor shall prepare and keep current, for the

Construction Manager's and Architect’s approval, a schedule of

submittals which is coordinated with the Contractor's
Construction Schedule and allows the Construction Manager
and Architect reasonable time to review submittals.

3.10.4 The Contractor shall conform (o the imost recent’

schedules.
N DOCUMENTS AND SAMPLES AT THE SITE

3.11.1 The Contractor shall maintain at the site for the
Owner one record copy of the Drawings, Specifications,
addenda, Change Orders and other Modifications, in good
order and marked currently to record changes and selections
made during construction, and in addition approved Shop
Drawings, Product Data, Samples and similar required
submittals. These shall be available to the Construction
Manager and Architect and shall be delivered to the
Construction Manager for submittal to the Owner upon
completion of the Work.

3.12. SHOP DRAWINGS, PRODUCT DATA AND
SAMPLES

3.12.1 Shop Drawings are drawings, diagrains, schedules and
other data specially prepared for the Work by the Contractor or
a Subcontractor, Sub-subcontractor, manufacturer, supplier or
distributor to illustrate some portion of the Work.

3.12.2 Product Data are illustrations, standard schedules,
performance charts, instructions, brochures, diagrains and
other information furnished by the Contractor to illustrate
materials or equipment for some portion of the Work.

3.12.3 Samples are physical examples which illustrate
materials, equipment or workmanship and establish standards
by which the Work will be judged.

3.12.4 Shop Drawings, Product Data, Samples and similar
submittals are not Contract Documents. The purpose of their
submittal is to demonstrate for those portions of the Work for
which submittals are required the way the Contractor proposes
to conform to the information given and the design concept
expressed in the Contract Documents. Review by the Architect
_is subject to the limitations of Subparagraph 4.6.12.

3.12.5 The Contractor shall review, approve and submil to
the Construction Manager, in accordance with the schedule
and sequence approved by the Construction Manager, Shop
Drawings, Product Data, Samples and similar submittals
required by the Contract Documents. The Contractor shall
cooperate with the Construction Manager in the coordination
of the Contractor's Shop Drawings, Product Data, Samples and
sitnilar submittals with related documents submitted by other
Contractors. Submittals made by the Contractor which are not

required by the Gontract Documents may be returned without
action. )

3.12.6 The Contractor shall perform no portion of the Work
requiring submittal and review of Shop Drawings, Product
Data, Samples or similar submittals until the respective
submittal has been approved by the Construction Manager and
Architect. Such Work shall be in accordance with approved
submittals.

3.12.7 By approving and submitting Shop Drawings, Product
Data, Samples and similar submittals, the Contractor represents
that the Contractor has determined and verified materials, field
measurements and field construction criteria related thereto, or
will do so, and has checked and coordinated the information
contained within such submittals with the requirements of the
Work and of the Contract Documents.

3.12.8 The Contractor shall not be relieved of responsibility
for deviations from requirements of the Contract Documments
by the Construction Manager's and Architect's approval of
Shop Drawings, Product Data, Samples or similar submittals
unless the Contractor has specifically informed the
Construction Manager and Architect in writing of such
deviation at the time of submittal and the Construction
Manager and Architect have given written approval o the
specific deviation. The Contractor shall not be relieved of
responsibility for errors or omissions in Shop Drawings,
Product Data, Samples or similar submittals by the
Construction Manager's and Architect's approval thereof.

3.12.9 The Contractor shall direct specific attention, in
writing or on resubmitted Shop Drawings, Product Data,
Samples or similar submittals, to revisions other than those
requested by the Construction Manager and Architect on
previous submittals.

3.12.10 (nformational  submittals upon  which  the
Construction Manager and Architect are not expected to take
responsive action may be so identified in the Contract
Documents.

3.12.11 When professional certification of performance
criteria of materials, systems or equipment is required by the
Contract Documents, Lhe Construction Manager and Architect
shall be entitled to rely upon the accuracy and completeness of
such calculations and certifications.

3.13 USE OF SITE

3.13.1 The Contractor shall confine operations at-the site to
areas permittéd by law, ordinances. permits and the Contract
Documents and shall not unreasonably encumber the site with
aterials or equipment.

3.13.2 The Contractor shall coordinate the Contractor's
operations with, and secure the approval of, the Construction
Manager before using any portion of the site.

3.14  CUTTING AND PATCHING
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314.1 The Contractor shall be respgnsible for cutting, fitting
or patching required to complete the Work or to make its parts
fit together properly.

> The Contractor shall not damage or endanger 2
puwon of the Work or fully or partially completed
construction of the Owner's own forces or of other Contractors
by cutting, patching, excavating or otherwise altering such
construction. The Contractor shall not cut or otherwise alter
such construction by other Contractors or by the Owner's own
forces except with written consent of the Construction
Manager, Owner and such other Contractors; such consent
shall not be unreasonably withheld. The Contractor shall not
unreasonably withhold from the other Contractors or the
Owner the Contractor's consent 10 cutting or otherwise altering
the Work.

13.5 CLEANING UP

13.5.1 The Contractor shall. keep the premises and
surrounding area free from accumulation of waste materials or
rubbish caused by operations under the Contract. At
completion of the Work the Contractor shall remove from and
about the Project waste materials, rubbish, the Contractor's
tools, construction equipment, machinery and surplus
materials.

3.15.2 If the Contractor fails to clean up as provided in the
Contract Documents. the Construction Manager may do so
with the Owner's approval and the cost thereof shall be charged
to the Contractor.

~16 ACCESS TO WORK

5.16.1 The Contractor shall provide the Owner, Construction
Manager and Architect access to the Work in preparation and
progress wherever located.

3.7 ROYALTIES AND PATENTS

3.17.1 The Contractor shall pay all royalties and license fees.
The Contractor shall defend suits or claims for infringement of
patent rights and shall hold the Owner, Construction Manager
and Architect harmless from loss on account thereof, but shall
not be responsible for such defense or loss when a particular
design, process or product of a particular manufacturer or
manufacturers is required by the Contract Docuents.
However. if the Contractor has. reason to believe that the
required design, process or product is an infringement of a
patent, the Contractor shall be responsible for such loss unless

such information is promptly furnished to the Architect.
3.18 INDEMNIFICATION

3.18.1 To the fullest extent permitted by law, the Contractor
shall indemnify and hold harmless the Owner, Construction
Manager, Architect, Construction Manager's and Architect's
consultants, and agents and employees of any of them from
and against claims, damages, losses and expenses, including but
not limited to attorneys' fees, arising out of or resulting from

performance of the Work; provided that such claim, dainage,
loss or expense is attributable to bodily injury, sickness, disease
or death, or to injury to or destruction of tangible property
(other than the Work itself) including loss of use resulting
therefrom, but only to the extent caused in whole or in part by
negligent acts or omissions of the Contractor, a Subcontractor,
anyone directly or indirectly employed by them or anyone for
whose acts they may be liable, regardless of whether or not such
claim, damage, loss or expense is caused in part by a party
indemnified hereunder. Such obligation shall not be construed
to negate, abridge or reduce other rights or obligations of
indemnity which would otherwise exist as to a party or person
described in this Paragraph 3.8.

3.18.2 In claims against any person or entity indemnified
under this Paragraph 3.8 by an employee of the Contractor, a
Subcontractor, anyone directly or indirectly employed by them
or anyone for whose acts they may be liable, the
indemnification obligation under this Paragraph 3.8 shall not
be limited by a limitation on amount or type of damages,
compensation or benefits payable by or for the Contractor or a
Subcontractor under workers' compensation acts, disability
benefit acts or other employee benefit acts.

3.18.3 The obligations of the Contractor under this
Paragraph 3.8 shall not extend to the liability of the
Construction Manager, Architect, their consultants, and agents
and employees of any of them arising out of (1) the preparation
or approval of maps, drawings, opinions, reports, surveys,
Change Orders, designs or specifications, or (2) the giving of or
the failure to give directions or instructions by the
Construction Manager, Architect, their consultants, and agents
and employees of any of them provided such giving or failure
to give is the primary cause of the injury or damage.

ARTICLE 4
*ADMINISTRATION OF THE CONTRACT

4.1 ARCHITECT

411 The Architect is the person lawfully licensed to
practice architecture or an entity lawfully practicing
architecture identified as such in the Agreement and is referred
to throughout the Contract Documents as if singular in
number. The term "Architect” means the Architect or the
Architect's authorized representative.

4.2 CONSTRUCTION MANAGER

"42.1 The Construction Manager is the person or entity

identified as such in the Agreement and is referred to
throughout the Contract Documents as if singular in number.
The term "Construction Manager" means the Construction
Manager or the Construction Manager's authorized

representative.

43 Duties, responsibilities and limitations of authority of
the Construction Manager and Architect as set forth in the
Contract Documents shall not be restricted, modified or
extended without written consent of the Owner, Construction
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Manager, Architect and Contracior. Consent shall not be
unreasonably withheld. LT

4.4 In case of termination of employment of the
Construction Manager or Architect, the Owner shall appoint a
construction Inanager or architect against whom the
Contractor makes no reasonable objection and whose status
under the Contract Documents shall be that of the former
construction imanager or architect, respectively.

4.5 Disputes arising under Paragraphs 4.3 and 4.4 shall be
subject to arbitration.

4.6 ADMINISTRATION OF THE CONTRACT

4.6.1 The Construction Manager and Architect will provide
administration of the Contract as described in the Contract
Documents, and will be the Owner’s representatives (1) during
construction, (2) until final payment is due and (3) with the
Owner's concurrence, from time to time during the correction
period described in Paragraph 12.2. The Construction Manager
and Architect will advise and consult with the Owner and will
have authority to act on behalf of the Owner only to the extent
provided in the Contract Documents, unless otherwise
modified by written instrument in accordance with other
provisions of the Contract.

4.6.2  The Construction Manager will determine in general
that the Work is being performed in accordance with the
requirements of the Contract Documents, will keep the Owner
informed of the progress of the Work, and will endeavor to
guard the Owner against defects and deficiencies in the Work.

4.6.3 The Construction Manager will provide for
coordination of the activities of other Contractors and of the
Owner's own forces with the Work of the Contractor, who shall
cooperate with them. The Contractor shall participate with
other Contractors and the Construction Manager and Owner in
reviewing their construction schedules when directed to do so.
The Contractor shall make any revisions to the construction
schedule deemed necessary after a joint review and mutual
agreement. The construction schedules shall constitute the
schedules Lo be used by the Contractor, other Contractors, the
Construction Manager and the Owner until subsequently
revised.

4.6.4 The Construction Manager will schedule and
coordinate the activities of the Contractors in accordance with
the latest approved Project construction schedule.

4.6.5  The Architect will visit the site at intervals appropriate
to the stage of construction to become generally familiar with
the progress and quality of the completed Work and to
determine in general if the Work is being performed in a
manner indicating that the Work, when completed, will be in
accordance with the Contract Documents. However, the
Architect will not be required to make exhaustive or
continuous on-site inspections to check quality or quantity of
the Work. On the basis of on-site observations as an architect,
the Architect will keep the Owner informed of progress of the

Work, and will endeavor to guard the Owner against defects
and deficiencies in the Work.

4.6.6 The Construction Manager, except to the extent
required by Subparagraph 4.6.4, and Architect will not hav-
control over or charge of and will not be responsible
construction means, methods, techniques, sequences or
procedures, or for safety precautions and programs in
connection with the Work, since these are solely the
Contractor's responsibility as provided in Paragraph 3.3, and
neither will be responsible for the Contractor's failure 19 carry
out the Work in accordance with the Contract Documents,
Neither the Construction Manager nor the Architect will have
control over or charge of or be responsible for acts or omissions
of the Contractor, Subcontractors, or their agents or employees,
or of any other persons performing portions of the Work.

4.6.7 Communications Facilitating Contract
Administration.  Except as otherwise provided in the
Contract Documents or when direct communications have
been specially authorized, the Owner and Contractor shall
communicate through the Construction Manager, and shall
contemporaneously provide the same communications to the
Architect. Communications by and with the Architect's
consultants shall be through the Architect. Communications by
and with Subcontractors and material suppliers shall be
through the Contractor. Communications by and with other
Contractors shall be through the Construction Manager and
shall be contemporaneously provided to the Architect.

4.6.8  The Construction Manager will review and certify all
Applications for Payment by the Contractor, including final
payment. The Construction Manager will assemble each of the
Contractor's  Applications for Payment with simila-
Applications from other Contractors into a Project Applicatic
and Project Certificate for Payment. After reviewing ana
certifying the amounts due the Contractors, the Construction
Manager will submit the Project Application and Project
Certificate for Payment, along with the applicable Contractors'
Applications and Certificates for Payment, to the Architect.

4.6.9  Based on the Architect's observations and evaluations
of Contractors’ Applications for Payment, and the certifications
of the Construction Manager, the Architect will review and
certify the amounts due the Contractors and will issue a Project
Centificate for Payment.

4.6.10 The Architect will have authority o reject Work
which does not conform to the Contract Documents, and to

" require additional inspection or testing, in accordance with

Subparagraphs 13.5.2 and 13.5.3, whether or not such Work is
fabricated, installed or completed, but will take such action
only after notifying the Construction Manager. Subject to
review by the Architect, the Construction Manager will have
the authority to reject Work which does not conform to the
Contract Documents. Whenever the Construction Manager
considers it necessary or advisable for implementation of the

.intent of the Contract Documents, the Construction Manager

will have authority to require additional inspection or testing of
the Work in accordance with Subparagraphs 13.5.2 and 13..3,
whether or not such Work is fabricated, installed or completed.
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The foregoing authority of the Construction Manager will be
subject to the provisions of Subpardgraphs 4.6.18 through 4.6.20
inclusive, with respect to interprelations and decisions of the
Architect. However, neither the Architect's nor the
Construction Manager's authority to act under this

naragraph 4.6.10 nor a decision made by either of them in
_ A faith either to exercise or not to exercise such authority
shall give rise to a duty or responsibility of the Architect or the
Construction Manager to the Contractor, Subcontractors,
material and equipment suppliers, their agents or employees, or
other persons performing any of the Work.

4.6.11 The Construction Manager will receive from the
Contractor and review and approve all Shop Drawings, Product
Data and Samples, coordinate them with information received
from other Contractors, and transmit to the Architect those
recommended for approval. The Construction Manager's
actions will be taken with such reasonable promptness as lo
cause no delay in the Work of the Contractor or in the activities
of other Contractors, the Owner, or the Architect.

4.6.12 The Architect will review and approve or take other
appropriate action upon the Contractor's submittals such as
Shop Drawings, Product Data and Samples, but only for the
limited purpose of checking for conformance with information
given and the design concept expressed in the Contract
Documents. The Architect’s action will be taken with such
reasonable promiptness as to cause no delay in the Work of the
Contractor or in the activities of the other Contractors, the
Owner, or the Construction Manager, while allowing sufficient
time in the Architect's professional judgment to permit
adequate review. Review of such submittals is not conducted
for the purpose of determining the accuracy and completeness
of other details such as dimensions and quantities, or for

“stantiating instructions for installation or performance of

uipment or systems, all of which remain the responsibility of
the Contractor as required by the Contract Documents. The
Architect's review of the Contractor's submittals shall not
relieve the Contractor of the obligations under Paragraphs 3.3,
3.5 and 3.12. The Architect's review shall not constitute approval
of safety precautions or, unless otherwise specifically stated by
the Architect, of any construction means, methods, techniques,
sequences or procedures. The Architect's approval of a specific
item shall not indicate approval of an assembly of which the
item is a component.

4.6.13 The Construction Manager will prepare Change
Orders and Construction Change Directives.

4.6.14 Following consultation with the Construction
Manager, the Architect will take appropriate action on Change
Orders or Construction Change Directives in accordance with
Article 7 and will have authority to order minor changes in the
Work as provided in Paragraph 7.4.

4.6.15 The Construction Manager will maintain at the site

- for the Owner one record copy of all Centracts, Drawings,

Specifications, addenda, Change Orders and other
Modifications; in good order and marked currently to record all
changes and selections made during construction, and in
addition approved Shop Drawings, Product Data, Samples and
ICAN |
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similar required submjtals. These will be available to the
Architect and«the Contractor, and will be delivered to the
Owner upon completion of the roject.

4.6.16 The Construction Manager will assist the Architect in
conducting inspections to determine the dates of Substantial
Completion and final completion, and will receive and forward
to the Architect written warranties and related documents
required by the Contract and assembled by the Contractor. The
Construction Manager will forward to the Architect a final
Project Application and Project Certificate for Payment upon
compliance with the requirements of the Contract Documents.

4.6.17 If the Owner and Architect agree, the Architect will
provide one or more project representatives to assist in carrying
out the Architect's responsibilities at the site. The duties,
responsibilities and limitations of authority of such project
representatives shall be as set forth in an exhibit to be
incorporated in the Contract Documents.

4.6.18 The Architect will interpret and decide matters
concerning performance under and requirements of the
Contract Documents on written request of the Construction
Manager, Owner or Contractor. The Architect’s response to
such requests will be made with reasonable promptness and
within any time limits agreed upon. If no agreement is made
concerning the time within which interpretations required of
the ‘Architect shall be furnished in compliance with this
Paragraph 4.6, then delay shall not be recognized on account of
failure by the Architect to furnish such interpretations until 15
days after written request is made for them.

4.6.19 Interpretations and decisions of the Architect will be
consistent with the intent of and reasonably inferable from the
Contract Documents and will be in writing or in the form of
drawings. When making such interpretations and decisions, the
Architect will endeavor to secure faithful performance by both
Owner and Contractor, will not show partiality to either and
will not be liable for results of interpretations or decisions so
rendered in good faith. :

4.6.20 The Architect's decisions on matters relating to
aesthetic effect will be final if consistent with the intent
expressed in the Contract Documents.

4.7 CLAIMS AND DISPUTES

47.1 Definition. A Claim is a demand or assertion by one
of the parties seeking, as a matter of right, adjustment or

_ interpretation of Contract terms, payment of money, extension

of time or other relief with respect to the terms of the Contract.
The term "Claim" also includes other disputes and matters in
question between the Owner and Contractor arising out of or
relating to the Contract. Claims must be made by written
notice. The responsibility to substantiate Claims shall rest with
the party making the Claim.

47.2 Decision of Architect. Claims, including those
alleging an error or omission by the Construction Manager or
Architect, shall be referred initially to the Architect for action as
provided in Paragraph 4.8. A decision by the Architect, as

NT A201/CMa

GENERAL CONDITIONS OF THE CONTRACT FOR CONSTRUCTION - CONSTRUCTION MANAGER-ADVISER EDITION - 1992 EDITION - AIA® -
JARNING: Unlicensed photocopying violates U.S. copyright laws and will subject the violator to legal prosecution. This document was
electronically produced with permission of the AlA and can be reproduced in accordance with your license without violation until the date of
expiration as noted below. User Document: a201cmablank aia -- 10/27/2004. AlA License Number 1127086, which expires on 10/31/2004,

Electronic Format A201/CMa-1992
13




provided in Subparagraph 4.8.4, shall be requéred as a condition
precedent to arbitration or litigation of a Claim between the
Contractor and Owner as to all such matlers arising prior to the
date final payment is due, regardless of (1) whether such
matters relate to execution and progress of the Work or (2) the
extent Lo which the Work has been completed. The decision by
the Architect in response to a Claim shall not be a condition
precedent to arbitration or litigation in the event (1) the
position of Architect is vacant, {2) the Architect has not
received evidence or has failed to render a decision within
agreed time limits, (3) the Architect has failed to take action
required under Subparagraph 4.8.4 within 3o days after the
Claim is made, (4) 45 days have passed after the Claim has been
referred to the Architect or (5) the Claim relates to a mechanic's
lien.

47.3 Time Limits on Claims. Claims by either party
must be made within 21 days afier occurrence of the event
giving rise to such Claim or within 21 days after the claimant
first recognizes the condition giving rise to the Claim,
whichever is later. Claims must be made by written notice. An
additional Claim made after the initial Claim has been
implemented by Change Order will not be considered unless
submitted in a timely manner.

474 Continuing Contract Performance. Pending
final resolution of a Claim including arbitration, unless
otherwise agreed in writing the Contractor shall proceed
diligently with performance of the Contract and the Owner
shall continue to make payments in accordance with the
Contract Documnents.

4.7.5 Waiver of Claims: Final Payment. The making of
final payment shall constitute a waiver of Claims by the Owner
except those arising from:

.1 liens, Claims, security interests or encumbrances
arising out of the Contract and unsettled;

.2 failure of the Work to comply with the requirements
of the Contract Documents; or

.3 terms of special warranties required by the Contract
Docuiments. :

4.7.6 Claims for Concealed or Unknown Conditions.
If conditions are encountered at the site which are (1)
subsurface or otherwise concealed physical conditions which

differ materially from those indicated in the . Contract-

Documents or (2) unknown physical conditions of an unusual
natute, which differ materially from those ordinarily found to
exist and generally recognized as inherent in construction
activities of the character provided for in the Contract
Documents, then notice by the observing party shall be given to
the other party promptly before conditions are disturbed and in
no event later than 21 days after first observance of the
conditions. The Architect will promptly investigate such
conditions and, if they differ materially and cause an increase
or decrease in the Contractor's cost of, or time required for,
performance of any part of the Work, will recommend an
equitable adjustment in the Contract Sum or Contract Time, or

- GENERAL CONDITIONS OF THE CONTRACT FOR CONSTRUCTION - CONSTRUCTION MANAGER-ADVISER EDITION - 1992 EDITION - AIA®

both. If the Ar¢Hitect determines that the conditions at the site
are not materially different from those indicated in the
Contract Documents and that no change in the terms of the
Contract is justified, the Architect shall so notify the Owner
and Contractor in writing, stating the reasons. Claims by either
party in opposition to such determination must be made within
21 days after the Architect has given notice of the decision. [
the Owner and Contractor cannot agree on an adjustment in
the Contract Sum or Contract Time, the adjustment shall be
referred to the Architect for initial determination, subject to
further proceedings pursuant to Paragraph 4.8.

477 Claims for Additional Cost. If the Contractor
wishes to make Claim for an increase in the Contract Sum,
written notice as provided herein shall be given before
proceeding to execute the Work. Prior notice is not required for
Claims relating to an emergency endangering life or property
arising under Paragraph 10.3. If the Contractor believes
additional cost is involved for reasons including but not limited
Lo (1) a wrilten interpretation from the Architect, (2) an order
by the Owner to stop the Work where the Contractor was not
at fault, (3) a written order for a minor change in the Work
issued by the Architect, (4) failure of payment by the Owner,
(s) termination of the Contract by the Owner, (6) Owner's
suspension or (7) other reasonable grounds, Claim shall be filed
in accordance with the procedure established herein.

478 Claims for Additional Time.

4.7.8.1 If the Contractor wishes to make Claim for an increase
in the Contract Time, written notice as provided herein shall be
given, The Contractor's Claim shall include an estimate of cost
and of probable effect of delay on progress of the Work. In the
case of a continuing delay only one Claim is necessary.

4.7.8.2 If adverse weather conditions are the basis for a Clain.
for additional time, such Claim shall be documented by data
substantiating that weather conditions were abnormal for the
period of time and could not have been reasonably anticipated,
and that weather conditions had an adverse effect on the
scheduled construction.

47.9 Injury or Damage to Person or Property. If
either party to the Contract suffers injury or damage to person
or property because of an act or omission of the other party, of
any of the other party's employees or agents, or of others for
whose acts such party is legally liable, written notice of such
injury or damage, whether or not insured, shall be given to the
other party within a reasonable time not exceeding 21 days after
first observance. The notice shall provide sufficient detail to
enable the other party to investigate the matter. If a Claim for
additional cost or time related to this Claim is to be asserted, it
shall be filed as provided in Subparagraphs 4.7.7 or 4.7.8.

48 RESOLUTION OF CLAIMS AND DISPUTES

4.8.1  The Architect will review Claims and take one or more
of the following preliminary actions within ten days of receipt
of a Claim: (1) request additional supporting data from the
claimant, (2) submit a schedule to the parties indicating when
the Architect expects to take action, (3) reject the Claim in
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whole or in part, stating reasous for rejection, (4) recommend
approval of the Claim by the other party-or (5) suggest a
compromise. The Architect may also, but is not obligated to,
notify the surety, if any, of the nature and amount of the
Claim,

~._.2 IfaClaim has been resolved, the Architect will prepare
or obtain appropriate documentation.

4.8.3 IfaClaim has not been resolved, the party making the
Claim shall, within ten days afier the Architect’s preliminary
response, take one or more of the following actions: (1) submit
additional supporting data requested by the Architect, (2)
modify the initial Claim or (3) notify the Architect that the
initial Claim stands.

4.8.4 IfaClaim has not been resolved after consideration of
the foregoing and of further evidence presented by the parties
or requested by the Architect, the Architect will notify the
parties in writing that the Architect's decision will be made
within seven days, which decision shall be final and binding on
the parties but subject to arbitration. Upon expiration of such
time period, the Architect will render to the parties the
Architect's written decision relative to the Claim, including any
change in the Contract Sum or Contract Time or both. If there
is a surety and there appears to be a possibility of a Contractor's
default, the Architect may, but is not obligated to, notify the
surety and request the surety's assistance in resolving the
controversy.

49 ARBITRATION

491 Controversies and Claims Subject to
“rbitration. Any controversy or Claiin arising out of or
sted 1o the Contract, or the breach thereof, shall be settled by
arbitration in accordance with the Construction Industry
Arbitration Rules of the American Arbitration Association, and
judgment upon the award rendered by the arbitrator or
arbitrators may be entered in any court having jurisdiction
thereof, except controversies or Claims relating (o aesthetic
effect and except those waived as provided for in Subparagraph
4.7.5. Such controversies or Claims upon which the Architect
has given notice and rendered a decision as provided in
Subparagraph 4.8.4 shall be subject to arbitration upon writlen
demand of either party. Arbitration may be commenced when
45 days have passed after a Claim has been referred to the
Architect as provided in Paragraph 4.7 and no decision has been
rendered.

492 Rules and Notices for Arbitration. Claims
between the Owner and Contractor not resolved under
Paragraph. 4.8 shall, if subject 1o arbitration under
Subparagraph 4.9.1, be decided by arbitration in accordance
with the Construction Industry Arbitration Rules of the
American Arbitration Association currently in effect, unless the
parties mutually agree otherwise. Notice of demand for
arbitration shall ‘be filed in writing with the other party to the
Agreement between the Owner and Contractor and with the
American Arbitration Association, and copies shall be filed with
the Construction Manager and Architect.

49.3 Contragt Performance During Arbitration.
During arbitration proceedings, the Owner and Contractor
shall comply with Subparagraph 4.7.4.

49.4 When Arbitration May Be Demanded. Demand
for arbitration of any Claim may not be made until the earlier
of (1) the date on which the Architect has rendered a final
written decision on the Claim, (2) the tenth day after the
parties have presented evidence to the Architect or have been
given reasonable opportunity to do so, if the Architect has not
rendered a final written decision by that date, or (3) any of the
five events described in Subparagraph 4.7.2.

4.9.4.1 When a written decision of the Architect states that (1)
the decision is final but subject to arbitration and (2) a demand
for arbitration of a Claim covered by such decision must be
made within 30 days after the date on which the party making
the demand receives the final written decision, then failure to
demand arbitration within said 30 days' period shall result in
the Architect's decision becoming final and binding upon the
Owner and Contractor. If the Architect renders a decision after
arbitration proceedings have been initiated, such decision may
be entered as evidence, but shall not supersede arbitration
proceedings unless the decision is acceptable to all parties
concerned.

4.9.4.2 A demand for arbitration shall be made within the
time limits specified in Subparagraphs 4.9.1 and 4.9.4 and
Clause 4.9.41 as applicable, and in other cases within a
reasonable time after the Claim has arisen, and in no event shall
it be made after the date when institution of legal or equitable
proceedings based on such Claim would be barred by the
applicable statute of limitations as determined pursuant to
Paragraph 13.7.

495 Limitation on Consolidation or Joinder. No
arbitration arising out of or relating to the Contract Documents
shall include, by consalidation or joinder or in any other
manner, the Construction Manager, the Architect, or the
Construction Manager's or  Architect's employees or
consultants, except by written consent containing specific
reference o the Agreement and signed by the Construction
Manager, Architect, Owner, Contractor and any other person
or entity sought to be joined. No arbitration shall include, by
consolidation or joinder or in any other manner, parties other
than the Owner, Contractor, other Contractors as described in
Article 6 and other persons substantially involved in a common
question of fact or law whose presence is required if complete
relief is to be accorded in arbitration. No persons or entities
other than the Qwner, Contractor or other Contractors as
defined in Subparagraph 3.1.2 shall be included as an original
third party or additional third party to an arbitration whose
interest or responsibility is insubstantial. Consent to arbitration
involving an additional person or entity shall not constitute
consent to arbitration of a dispute not described therein or with
a person or entity not named or described therein. The
foregoing agreement Lo arbitrate and other agreements to
arbitrate with an additional person or entity duly consented to
by parties to the Agreement shall be specifically enforceable
under applicable law in any court having jurisdiction thereof.
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496 Claims and Timely Assgrtion of Claims. A party
who files a notice of demand for agbitratioft must assert in the
demand all Claims then known to that party on which
arbitration is permitted to be demanded. When a party fails to
include a Claim through oversight, inadvertence or excusable
neglect, or when a Claim has matured or been acquired
subsequently, the arbitrator or arbitrators may permit
amendment.

49,7 Judgment on Final Award. The award rendered
by the arbitrator or arbitrators shall be final, and judgment may
be entered upon it in accordance with applicable law in any
court having jurisdiction thereof.

ARTICLE 5
SUBCONTRACTORS

5.1 DEFINITIONS

5.1.1 A Subcontractor is a person or entity who has a direct
contract with the Contractor to perform a portion of the Work
at the site. The term "Subcontractor” is referred to throughout
the Contract Documents as if singular in number and means a
Subcontractor or an authorized representative of the
Subcontractor. The term "Subcontractor” does not include
other Contractors or subcontractors of other Contractors.

5.1.2 A Sub-subcontractor is a person or entity who has a

direct or indirect contract with a Subcontractor to perform a
portion of the Work at the site. The term "Sub-subcontractor”
is referred to throughout the Contract Documents as if singular
in number and means a Sub-subcontractor or an authorized
representative of the Sub-subcontractor.

5.2 AWARD OF SUBCONTRACTS AND OTHER
CONTRACTS FOR PORTIONS OF THE
WORK

5.2.1  Unless otherwise stated in the Contract Documents or
the bidding requirements, the Contractor, as soon as
practicable after award of the Contract, shall furnish in writing
to the Construction Manager for review by the Owner,
Construction Manager and Architect the names of persons or
entities (including those who are to furnish materials or
equipment fabricated to a special design) proposed for each
principal portion of the Work. The Construction Manager will
promptly reply to the Contractor in wriling stating whether or
not the Owner, Construction Manager or Architect, after due
investigation, has reasonable objection to any such proposed
person or entity. Failure of the Construction Manager to reply
promptly shall constitute notice of no reasonable objection.

5.2.2 The Contractor shall not contract with a proposed
person or entity to whom the Owner, Construction Manager or
Architect has made reasonable and timely objection. The
Contractor shall not be required to contract with anyone to
whom the Contractor has made reasonable objection.

5.2.3 [f the Owner, Construction Manager or Architect has
reasonable objection to a person or entity proposed by the

Contractor, the Contrattor shall propose another to whom the
Owner, Construction Manager or Architect has no reasonable
objection. The Contract Sum shall be increased or decreased by
the difference in cost occasioned by such change and an

appropriate Change Order shall be issued. However, no

increase in the Contract Sum shall be allowed for such change
unless the Contractor has acted promptly and responsively in
submitting names as required.

5.2.4  The Contractor shall not change a Subcontractor,
person or entity previously selected if the Owner, Construction
Manager or Architect makes reasonable objection to such
change.

5.3 SUBCONTRACTUAL RELATIONS

5.3.1 By appropriate agreement, written where legally
required for validity, the Contractor shall require each
Subcontractor, to the extent of the Work to be performed by
the Subcontractor, to be bound to the Contractor by terms of
the Contract Documents, and to assuine toward the Contractor
all the obligations and responsibilities which the Contractor, by
these Documents, assumes toward the Owner, Construction
Manager and Architect. Each subcontract agreement shall
preserve and protect the rights of the Owner, Construction
Manager and Architect under the Contract Documents with
respect to the Work to be performed by the Subcontractor so
that subcontracting thereof will not prejudice such rights, and
shall allow to the Subcontractor, unless specifically provided
otherwise in the subcontract agreement, the benefit of all
rights, remedies and redress against the Contractor that the
Contractor, by the Contract Documents, has against the
Owner. Where appropriate, the Contractor shall require each
Subcontractor to enter into similar agreements with Sub-
subcontractors. The Contractor shall make available to each
proposed Subcontractor, prior to the execution of th.
subcontract agreement, copies of the Contract Documents to
which the Subcontractor will be bound. and, upon written
request of the Subcontractor, identify to the Subcontractor
terms and conditions of the proposed subcontract agreement
which may be at variance with the Contract Documents.
Subcontractors shall similarly make copies of applicable
portions of such documents available to their respective
proposed Sub-subcontractors.

5.4 CONTINGENT ASSIGNMENT OF
SUBCONTRACTS

5.4.1 . Each subcontract agreement for a portion of the Work

is assigned by the Contractor to the Owner provided that:

.1 assignment is effective only afier termination of the
Contract by the Owner for cause pursuant to
Paragraph 14.2 and only for those subcontract
agreements which the Owner accepts by notifying the
Subcontractor in writing; and

.2 assignment is subject to the prior rights of the surety,
if any, obligated under bond relating to the Contract.
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5.4.2 If the Work has been suapended for more than 30
days, the Subcontractor's compeijsation shall be equitably
adjusted. : .

ARTICLE 6
CONSTRUCTION BY OWNER OR BY
OTHER CONTRACTORS

6.1 OWNER'S RIGHT TO PERFORM
CONSTRUCTION WITH OWN FORCES AND
TO AWARD OTHER CONTRACTS

6.1.1  The Owner reserves the right to perform construction
or operations related to the Project with the Owner's own
forces, which include persons or entities under separate
contracts not administered by the Construction Manager. The
Owner further reserves the right to award other contracts in
connection with other portions of the Project or other
construction or operations on the site under Conditions of the
Contract identical or substantially similar to these including
those portions related to insurance and waiver of subrogation.
If the Contractor claims that delay or additional cost is involved
because of such action by the Owner, the Contractor shall make
such Claim as provided elsewhere in the Contract Documents.

6.1.2  When the Owner performs construction or operations
with the Owner's own forces including persons or entities
under separate contracts not administered by the Construction
Manager, the Owner shall provide for coordination of such
forces with the Work of the Contractor, who shall cooperate
with them.

6.1.3 Unless otherwise provided in the Contract
scuments, when the Owner performs construction or
erations related to the Project with the Owner's own forces,

the Owner shall be deemed to be subject to the same

obligations and to have the same rights which apply to the

Contractor under the Conditions of the Contract, including,

without excluding others, those stated in this Article 6 and in

Articles 3,10, 11 and 12,

6.2 MUTUAL RESPONSIBILITY

6.2.1 The Contractor shall afford the Owner's own forces,
Construction Manager and other Contractors reasonable
opportunity for introduction and storage of their materials and
equipment and performance of their activities, and shall
connect and coordinate the Contractor's construction and
operations with theirs as required by the Contract Documents.

6.2.2 If part of the Contractor's Work depends for proper
execution or results upon construction or operations by the
Owner's own forces or other Contractors, the Contractor shall,
prior to proceeding with that portion of the Work, promptly
report to the Construction Manager and Architect apparent
discrepancies or defects in such other construction that would
render it unsuitable for such proper execution and results.
Failure of the Contractor so to report shall constitute an
acknowledgment that the Owner's own forces or other
Contractors' completed or partially completed construction is

fit and proper to receive the Contraclor's Work, except as to
defects not theif feasonably discoverable.

6.2.3 Costs caused by delays or by improperly timed
activities or defective construction shall be borne by the party
responsible therefor.

6.2.4 The Contractor shall promptly remedy damage
wrongfully caused by the Contractor to completed construction
or partially completed construction or to property of the
Owner or other Contractors as provided in Subparagraph 10.2.5.

6.2.5 Claims and other disputes and matters in question
between the Contractor and other Contractors shall be subject
to the provisions of Paragraph 4.7 provided the other
Contractors have reciprocal obligations.

6.2.6 The Owner and other Contractors shall have the same
responsibilities for cutting and patching as are described for the
Contractor in Paragraph 3.14.

6.3 OWNER'S RIGHT TO CLEAN UP

6.3.1 If a dispute arises among the Contractor, other
Contractors and the Owner as to the responsibility under their
respective contracts for maintaining the premises and
surrounding area free from waste materials and rubbish as
described in Paragraph 3.s, the Owner may clean up and
allocate the cost among those responsible as the Construction
Manager, in consultation with the Architect, determines to be
just.

ARTICLE 7
CHANGES IN THE WORK

7.1 CHANGES

7.1.1  Changes in the Work may be accomplished after
execulion of the Contract, and without invalidating the
Contract, by Change Order, Construction Change Directive or
order for a minor change in the Work, subject to the limilations
stated in this Article 7 and elsewhere in the Contract
Documents.

7.1.2 A Change Order shall be based upon agreement
among the Owner, Construction Manager, Architect and
Contractor; a Construction Change Directive requires
agreement by the Owner, Construction Manager and Architect
and may or may not be agreed to by the Contractor; an order
for a minor change in the Work may be issued by the Architect
alone. :

7.3 Changes in the Work shall be performed under
applicable provisions of the Contract Documents, and
Contractor shall proceed promptly, unless otherwise provided
in the Change Order, Construction Change Directive or order
for a minor change in the Work.

7.1.4  If unit prices are stated in the Contract Documents or
subsequently agreed upon, and if quantities originally
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contemplated are so changed in a proposed- Change Order or
Construction Change Directive that ap]_)licﬁtion of such unit
prices to quantities of Work proposed will cause substantial
inequity to the Owner or Contractor, the applicable unit prices
shall be equitably adjusted.

7.2 CHANGE ORDERS

7.2.1 A Change Order is a written instrument prepared by
the Construction Manager and signed by the Owner,
Construction Manager, Architect and Contractor, stating their
agreement upon all of the following:

.1 achange in the Work;

.2 the amount of the adjustment in the Contract Sumn, if
any; and

.3 the extent of the adjustment in the Contract Time, if
any.

7.2.2 Methods used in determining adjustments to the
Contract Sum 1may include those listed in Subparagraph 7.3.3.

7.3 CONSTRUCTION CHANGE DIRECTIVES

7.3.1 A Construction Change Directive is a written order
prepared by the Construction Manager and signed by the
Owner, Construction Manager and Architect, directing a
change in the Work and stating a proposed basis for
adjustment, if any, in the Contract Sum or Contract Time, or
both. The Owner may by Construction Change Directive,
without invalidating the Contract, order changes in the Work
within the general scope of the Contract consisting of
additions, deletions or other revisions, the Contract Sum and
Contract Time being adjusted accordingly.

7.3.2 A Construction Change Directive shall be used in the
absence of total agreement on the terms of a Change Order.

7.3.3  If the Construction Change Directive provides for an
adjustment to the Contract Sum, the adjustment shall be based
on one of the following methods:

.1 mutual acceptance of a lump suin properly itemized
and supported by sufficient substantiating data to
permit evaluation; :

.2 unit prices stated in the Contract Documents or

subsequently agreed upon;

.3 cost to be determined in a manner agreed upon by the
parties and a mutually acceptable fixed or percentage
fee; or

.4 as provided in Subparagraph 7.3.6.
7.3.4 Upon receipt of a Construction Change Directive, the

Contractor shall promptly proceed with the change in the
Work involved and advise the Construction Manager and

Architect of the Tontragfor's agreement or disagreement with
the method, if any, provided in the Construction Change
Directive for determining the proposed adjustment in the
Contract Sum or Contract Time.

7.3.5 A Construction Change Directive signed by the
Contraclor indicates the agreement of the Contractor
therewith, including adjustment in Contract Sum and Contract
Time or the method for determining them. Such agreement
shall be effective immediately and shall be recorded as a
Change Order.

7.3.6 If the Contractor does not respond promptly or
disagrees with the method for adjustinent in the Contract Sum,
the method and the adjustment shall be determined by the
Construction Manager on the basis of reasonable expenditures
and savings of those performing the Work attributable to the
change, including, in case of an increase in the Contract Sum, a
reasonable allowance for overhead and profit. In such case, and
also under Clause 7.3.3.3, the Contractor shall keep and present,
in such form as the Construction Manager may prescribe, an
itemized accounting together with appropriate supporting data.
Unless otherwise provided in the Contract Documents, costs

for the purposes of this Subparagraph 7.3.6 shall be limited to
the following:

el costs of labor, including social security, old age and
unemployment insurance, fringe benefits required by
agreement or custom, and workers compensation
insurance;

.2 costs of materials, supplies and equipment, including
cost of transporiation, whether incorporated or
consumed;

.3 rental costs of machinery and equipment, exclusive ¢

hand tools, whether rented from the Contractor or
others;

4 costs of premiums for all bonds and insurance, permit
fees, and sales, use or similar taxes related to the
Work; and

.5 additional costs of supervision and field office
personnel directly attributable to the change.

7.3.7 Pending final determination of cost to the Owner,
amounts not in dispute may be included in Applications for
Payment. The amount of credit to be allowed by the Contractor
1o the Owner for a deletion or change which results in a net
decrease in the Contract Suin shall be actual net cost as
confirmed by the Construction Manager. When both additions
and credits covering related Work or substitutions are involved
in" a change, the allowance for overhead and profit shall be
figured on the basis of net increase, if any, with respect to that
change.

7.3.8 If the Owner and Contractor do not agree with the
adjustment in Contract Time or the method for determining it,
the adjustment or the method shall be referred to the
Construction Manager for determination.
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7.3.9 When the Owner and Contractor agree with the
determination made by the Coiistruction Manager concerning
the adjustments in the Contract Sum and Contract Time, or
otherwise reach agreement upon the adjustments, such
:ement shall be effective immediately issued through the
shstruction Manager and shall be recorded by preparation
and execution of an appropriate Change Order.

7.4 MINOR CHANGES IN THE WORK

7.4.1 The Architect will have authority to order minor
changes.in the Work not involving adjustment in the Contract
Sum or extension of the Contract Time and not inconsistent
with the intent of the Contract Documents. Such changes shall
be effected by written order issued through the Construction
Manager and shall be binding on the Owner and Contractor.
The Contractor shall carry out such written orders promptly.

ARTICLE 8
TIME

8.1 DEFINITIONS

8.1.1  Unless otherwise provided, Contract Time is the
period of time, including authorized adjustments, allotted in
the Contract Documents for Substantial Completion of the
Work.

8.1.2 The date of commencement of the Work is the date
established in the Agreement. The date shall not be postponed
by the failure to act of the Contractor or of persons or entities
for whom the Contractor is responsible.

1.3 The date of Substantial Completion is the date
certified by the Architect in accordance with Paragraph 9.8.

8.1.4 The term "day" as used in the Contract Documents
shall mean calendar day unless otherwise specifically defined.

8.2 PROGRESS AND COMPLETION

8.2.1 Time limits stated in the Contract Documents are of
the essence of the Contract. By executing the Agreement the
Contractor confirms that the Contract Time is a reasonable
period for performing the Work.

8.2.2 The Contractor shall not knowingly, except by
agreement or instruction of the Owner in writing, prematurely
commence operations on the site or elsewhere prior to the
effective date of insurance required by Article 11 to be furnished
by the Contractor. The date of commencement of the Work
shall not be changed by the effective date of such insurance.
Unless the date of commencement is established by a notice to
proceed given by the Owner, the Contractor shall notify the
Owner in writing not less than five days or other agreed period
before commencing the Work to permit the timely filing of
morigages, imechanic’s liens and other security interests.

8.2.3 The Gontractor shall proceed expeditiously with
adequate forces and ‘shall achieve Substantial Completion
within the Contract Time.

8.3 DELAYS AND EXTENSIONS OF TIME

8.3.1  if the Contractor is delayed at any time in progress of
the Work by an act or neglect of the Owner's own forces,
Construction Manager, Architect, any of the other Contractors
or anh employee of any of them, or by changes ordered in the
Work, or by labor disputes, fire, unusual delay in deliveries,
unavoidable casualties or other causes beyond the Contractor's
control, or by delay authorized by the Owner pending
arbitration, or by other causes which the Architect, based on the
recommendation of the Construction Manager, determines
may justify delay, then the Contract Time shall be extended by
Change Order for such reasonable time as the Architect may
determine.

8.3.2 Claims relating to time shail be made in accordance
with applicable provisions of Paragraph 4.7.

8.3.3  This Paragraph 83 does not preclude recovery of
damages for delay by either party under other provisions of the
Contract Documents. :

ARTICLE 9
PAYMENTS AND COMPLETION

9.1 CONTRACT SUM

9.1.1  The Contract Sum is stated in the Agreement and,
including authorized adjustments, is the total amount payable
by the Owner to the Contractor for performance of the Work
under the Contract Documents.

9.2 SCHEDULE OF VALUES

9.2.1 Before the first Application for Payment, the
Contractor shall submit to the Architect, through the
Construction Manager, a schedule of values allocated to various
portions of the Work, prepared in such form and supported by
such data to substantiate its accuracy as the Construction
Manager and Architect may require. This 5chedule, unless
objected to by the Construction Manager or Architect, shall be
used as a basis for reviewing the Contractor's Applications for
Payment.

9.3 APPLICATIONS FOR PAYMENT

9.3.1 At least fifteen days before the date established for

. each progress payment, the Contractor shall submit to the

Construction Manager an itemized Application for Payment
for Work completed in accordance with the schedule of values.
Such application shall be notarized, if required, and supported
by such data substantiating the Contractor's right to payment
as the Owner, Construction Manager or Architect may require,
such as copies of requisitions from Subcontractors and material
suppliers, and reflecting retainage if provided for elsewhere in
the Contract Documents.

7 GENERAL CONDITIONS OF THE CONTRACT FOR CONSTRUCTION - CONSTRUCTION MANAGER-ADVISER EDITION - 1992 EDITION - AIA® -

.ARNING: Unlicensed photocopying violates U.S. copyright laws and will subject the violator to legal prosecution. This document was
electronically produced with permission of the AIA and can be reproduced in accordance with your license without violation until the date of
expiration as noted below. User Document: a20icmablank.aia -- 10/27/2004. AIA License Number 1127086, which expires on 10/31/2004.

Electronic Format A201/CMa-1992
19




* v
9.3.1.1 Such applications may, include, requests for payment
on account of changes in the Work which have been properly
authorized by Construction Change Directives but not yet
included in Change Orders.

9.3.1.2 Such applications may not include requests for
payment of amounts the Contractor does not intend to pay to a
Subcontractor or material supplier because of a dispute or other
reason.

9.3.2 Unless otherwise provided in the Contract
Documents, payments shall be made on account of materials
and equipment delivered and suitably stored at the site for
subsequent incorporation in the Work. If approved in advance
by the Owner, payment may similarly be made for materials
and equipment suitably stored off the site at a location agreed
upon in writing. Payment for materials and equipment stored
on or off the site shall be conditioned upon compliance by the
Contractor with procedures satisfactory to the Owner to
establish the Owner's title to such materials and equipment or
otherwise protect the Owner's interest, and shall include
applicable insurance, storage and transportation to the site for
such materials and equipment stored off the site.

9.3.3 The Contractor warrants that title to all Work covered
by an Application for Payment will pass to the Owner no later
than the time of payment. The Contractor further warrants that
upon submittal of an Application for Payment all Work for
which Certificates for Payment have been previously issued and
payments received from the Owner shall, to the best of the
Contractor's knowledge, information and belief, be free and
clear of liens, claims, securily interests or encumbrances in
favor of the Contractor, Subcontractors, material suppliers, or
other persons or entities making a claim by reason of having
provided labor, materials and equipment relating to the Work.

9.4 CERTIFICATES FOR PAYMENT

9.4.1 The Construction Manager will assemble a Project
Application for Payment by combining the Contractor'’s
applications with similar applications for progress payments
from other Contractors and, after certifying the amounts due
on such applications, forward them to the Architect within
seven days.

9.4.2 Within seven days after the Architect's receipt of the
Project Application for Payment, the Construction Manager
and Architect will either issue to the Owner a Project
Certificate for Payment, with a copy to the Contractor, for such
amount as the Construction Manager and Architect determine
is properly due, or notify the Contractor and Owner in writing
of the Construction Manager's and Architect's reasons for
withholding certification in whole or in part as provided in
.Subparagraph 9.5.1. Such notification will be forwarded to the
Contractor by the Construction Manager.

9.4.3 The issuance of a separate Certificate for Payment or a
Project Cenrtificate for Payment will constitule representations
made separately by the Construction Manager and Architect to
the Owner, based on their individual observations at the site

and the datd "compsising the Application for Payment
submitted by the Contractor, that the Work has progressed to
the point indicated and that, to the best of the Construction
Manager's and Architect's knowledge, information and belief,
quality of the Work is in accordance with the Contract
Documents. The foregoing representations are subject to ar
evaluation of the Work for conformance with the Contraci
Documents upon Substantial Completion, 10 results of
subsequent tests and inspections, to minor deviations from the
Contract Documents correctable prior to completion and to
specific qualifications expressed by the Construction Manager
or Architect. The issuance of a separate Certificate for Payment
or a Project Certificate for Payment will further constitute a
representation that the Contractor is entitled to payment in the
amount certified. However, the issuance of a separate
Certificate for Payment or a Project Certificate for Payment will
not be a representation that the Construction Manager or
Architect has (1) made exhaustive or continuous on-site
inspections to check the quality or quantity of the Work, (2)
reviewed the Contractor's construction means, methods,
techniques, sequences or procedures, (3) reviewed copies of
requisitions received from Subcontractors and material
suppliers and other data requested by the Owner to substantiate
the Contractor's right to payment or (4) made examination to
ascertain how or for what purpose the Contractor has used
money previously paid on account of the Contract Sum.

9.5 DECISIONS TO WITHHOLD CERTIFICATION

9.5.1  The Construction Manager or Architect may decide
not to centify payment and may withhold a Certificate for
Payment in whole or in part, to the extent reasonably necessary
to protect the Owner, if in the Construction Manager's or
Architect’s opinion the representations to the Owner required
by Subparagraph 9.4.3 cannot be made. If the Constructior
Manager or Architect is unable to cerlify payment in th
amount of the Application, the Construction Manager or
Architect will notify the Contractor and Owner as provided in

Subparagraph 9.4.2. If the Contractor, Construction Manager -

and Architect cannot agree on a revised amount, the
Construction Manager and Architect will promptly issue a
Certificate for Payment for the amount for which the
Construction Manager and Architect are able to make such
representations to the Owner. The Construction Manager or
Architect may also decide not to certify payment or, because of
subsequently discovered evidence or subsequent observations,
may nullify the whole or a part of a Certificate for Payment
previously issued, to such extent as may be necessary in the

. Construction Manager's or Architect's opinion to protect the

Owner from loss because of:
.1 defective Work not remedied;

.2 third party claims filed or reasonable evidence
indicating probable filing of such claims;

.3 failure of the Contractor to make payments properly
to  Subcontractors or for labor, materials or
equipment;
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4 reasonable evidence that the Work cannot be
completed for the unpaid balance of the Contract
Sum; ‘ :

.5 damage to the Owner or another contractor;

.6 reasonable evidence that the Work will not be
completed within the Contract Time, and that the
unpaid balance would not be adequate to cover actual
or liquidated damages for the anticipated delay; or

.7 persistent failure to carry out the Work in accordance
with the Contract Documents.

9.5.2 When the above reasons for withholding certification
are removed, certification will be made for amounts previously
withheld.

9.6 PROGRESS PAYMENTS

9.6.1  After the Construction Manager and Architect have
issued a Project Certificate for Payment, the Owner shall make
payment in the manner and within the time provided in the
Contract Documents, and shall so notify the Construction
Manager and Architect.

96,2 The Contractor shall promptly pay each
Subcontractor, upon receipt of payment from the Owner, out
of the amount paid to the Contractor on account of such
Subcontractor's portion of the Work, the amount to which said
Subcontractor is entitled, reflecting percentages actually
retained from payments to the Contractor on account of such
Subcontractor's portion of the Work. The Contractor shall, by
~propriate agreement with each Subcontractor, require each
bcontractor to make payments to Sub-subcontractors in
sumilar manner.

9.6.3 The Construction Manager will, on request, furnish to
a Subcontractor, if practicable, information regarding
percentages of completion or amounts applied for by the
Contractor and action taken thereon by the Owner,
Construction Manager and Architect on account of portions of
the Work done by such Subcontractor.

9.6.4 Neither the Owner, Construction Manager nor
Architect shall have an obligation to pay or to see to the
payment of morey to a Subcontractor except as may otherwise

- be required by law.

9.6.5 Payment to material suppliers shall be treated in a
manner similar to that provided in Subparagraphs 9.6.2, 9.6.3
and 9.6.4.

9.6.6 A Certificate for Payment, a progress payment, or
partial or entire use or occupancy of the Project by the Ownet
shall not constitute acceptance of Work not in accordance with
the Contract Documents. :

9.7 FAILURE OF PAYMENT
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9.71 If, through wo fault of the Contractor, 1) the
Construction *Manage? and Architect do not issue a Project
Certificate for Payment within fourteen days after the
Construction Manager's receipt of the Contractor's Application
for Payment or 2) the Owner does not pay the Contractor
within seven days after the date established in the Contract
Documents the amount certified by the Construction Manager
and Architect or awarded by arbitration, then the Contractor
may, upon seven additional days’ written notice to the Owner,
Construction Manager and Architect, stop the Work until
payment of the amount owing has been received. The Contract
Time shall be extended appropriately and the Contract Sum
shall be increased by the amount of the Contractor's reasonable
costs of shut-down, delay and start-up, which shall be
accomplished as provided in Article 7.

9.8 SUBSTANTIAL COMPLETION

9.8.1  Substantial Completion is the stage in the progress of
the Work when the Work or designated portion thereof is
sufficiently complete in accordance with the Contract
Documents so the Owner can occupy or utilize the Work for its
intended use.

9.8.2 When the Contractor considers that the Work, or a
portion thereof which the Owner agrees to accept separately, is
substantially complete, the Contractor and Construction
Manager shall jointly prepare and submit to the Architect a
comprehensive list of items to be completed or corrected. The
Contractor shall proceed promptly to complete and correct
items on the list. Failure to include an item on such list does
not alter the responsibility of the Contractor to complete all
Work in accordance with the Contract Documents. Upon
receipt of the list, the Architect, assisted by the Construction
Manager, will make an inspection to determine whether the
Work or designated portion thereof is substantially complete. If
the Architect’s inspection discloses any item, whether or not
included on the list, which is not in accordance with the
requirements of the Contract Documents, the Contractor shall,
before issuance of the Certificate of Substantial Completion,
complete or correct such item upon notification by the
Architect. The Contractor shall then submit a request for
another inspection by the Architect, assisted by the
Construction Manager. to determine Substantial Completion.
When the Work or designated portion thereof is substantially
complete, the Architect will prepare a Certificate of Substantial
Completion which shall establish the date of Substantial
Completion, shall establish responsibilities of the Owner and
Contractor for security, maintenance, heat, utilities, damage to
the Work and insurarice, and shall fix the time within which
the Contractor shall finish all items on the list accompanying
the Certificate. Warranties required by the Contract
Documents shall commence on the date of Substantial
Completion of the Work or designated portion thereof unless
otherwise provided in the Certificate of Substantial
Completion. The Certificate of Substantial Completion shall be
submitted to the Owner and Contractor for their written
acceptance of responsibilities assigned to them in such
Certificate.
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9.8.3 Upon Substantial Completion of the Work or
designated portion thereof and.upon application by the
Contractor and certification by ‘the Construction Manager and
Architect, the Owner shall make payment, reflecting
adjustment in retainage, if any, for such Work or portion
thereof as provided in the Contract Documents.

9.9 PARTIAL OCCUPANCY OR USE

9.9.1 The Owner may occupy or use any completed or
partially completed portion of the Work at any stage when such
portion is designated by separate agreement with the
Contractor, provided such occupancy or use is consented to by
the insurer as required under Subparagraph .31 and
authorized by public authorities having jurisdiction over the
Work. Such partial occupancy or use may commence whether
or not the portion is substantially complete, provided the
Owner and Contractor have accepted in writing the
responsibilities assigned to each of them for payments,
retainage if any. security, maintenance, heat, utilities, damage
to the Work and insurance, and have agreed in writing
concerning the period for correction of the Work and
commencement of warranties required by the Contract
Documents. When the Contractor considers a portion
substantially complete, the Contractor and Construction
Manager shall jointly prepare and submit a list 1o the Architect
as provided under Subparagraph 9.8.2. Consent of the
Contractor to partial occupancy or use shall not be
unreasonably withheld. The stage of the progress of the Work
shall be determined by written agreement between the Owner
and Contractor or, if no agreement is reached, by decision of
the Architect after consultation with the Construction
Manager.

9.9.2 Immediately prior to such partial occupancy or use,
the Owner, Construction Manager, Contractor and Architect
shall jointly inspect the area to be occupied or portion of the
Work to be wused in order to determine and record the
condition of the Work.

9.9.3 Unless otherwise agreed upon, partial occupancy or
use of a portion or portions of the Work shall not constitute
acceptance of Work not complying with the requirements of
the Contract Documents.

9.10 FINAL COMPLETION AND FINAL PAYMENT

19.10.1 Upon completion of the Work, the Contractor shall.

forward to the Construction Manager a written notice that the
‘Work is ready for final inspection and acceptance and shall also
forward to the Construction Manager a final Contractor's
Application for Payment. Upon receipt, the Construction
Manager will forward the notice and Application to the
Architect who will promptly make such inspection. When the
Architect, based on the recommendation of the Construction
Manager, finds the Work acceptable under the Contract
Documents and the Contract fully performed, the
Construction Manager and Architect will promptly issue a final
Certificate for Payment stating that to the best of their
knowledge, information and belief, and on the basis of their
observations and inspections, the Work has been completed in
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accordance with terms and conditions of the Contract
Documents aid that the entire balance found to be due the
Contractor and noted in said final Certificate is due and
payable. The Construction Manager's and Architect's final
Certificate for Payment will constitute a further representation
that conditions listed in Subparagraph 9.10.2 as precedent 1o the
Contractor’s being entitled to final payment have been fulfilied.

9.10.2 Neither final payment nor any remaining retained
percentage shall becoine due until the Contractor submits to
the Architect through the Construction Manager (1) an
affidavit that payrolls, bills for materials and equipment, and
other indebtedness connected with the Work for which the
Owner or the Owner's property might be responsible or
encumbered (less amounts withheld by Owner) have been paid
or other wise satisfied, (2) a cedificate evidencing that
insurance required by the Contract Documents 10 remain in
force after final payment is currently in effect and will not be
canceled or allowed to expire until at least 30 days’ prior written
notice has been given to the Owner, (3) a written statement
that the Contractor knows of no substantial reason that the
insurance will not be renewable to cover the period required by
the Contract Documents, (4) consent of surety, if any, to final
payment and (s), if required by the Owner, other data
establishing payment or satisfaction of obligations, such as
receipts, releases and waivers of liens, claims, security interests
or encumbrances arising out of the Contract, to the extent and
in such form as may be designated by the Owner. If a
Subcontractor refuses to furnish a release or waiver required by
the Owner, the Contractor may furnish a bond satisfactory 1o
the Owner to indemnify the Owner against such lien. If such
lien remains unsatisfied after payments are made, the
Contractor shall refund to the Owner all money that the Owner
may be compelled to pay in discharging such lien, including all
costs and reasonable attorneys' fees.

9.10.3 If, afier Substantial Completion of the Work, finai
completion thereof is materially delayed through no fault of the
Contractor or by issuance of Change Orders affecting final
completion, and the Construction Manager and Architect so
confirm, the Owner shall, upon application by the Contractor
and certification by the Construction Manager and Architect,
and without terminating the Contract, make payment of the
balance due for that portion of the Work fully completed and
accepted. If the remaining balance for Work not fully
completed or corrected is less than retainage stipulated in the
Contract Documents, and if bonds have been furnished, the
written consent of surety to payment of the balance due for
that portion of the Work fully completed and accepted shall be

‘submitted by the Contractor to the Architect through the

Construction Manager prior to certification of such payment.
Such payment shall be made under terms and conditions
governing final payment, except that it shall not constitute a
waiver of Claims. The making of final payment shall constitute
a waiver of Claims by the Owner as provided in Subparagraph
44.5.

9.10.4 Acceptance of final payment by the Contractor, a
Subcontractor or material supplier shall constitute a waiver of
claims by that payee except those previously made in writing
and identified by that payee as unsetiled at the time of final
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Application for Payment. Such waivers shall be in addition to
the waiver described in Subparagra?h 4.7.5..7

ARTICLE 10
PROTECTION OF PERSONS AND PROPERTY

vl SAFETY PRECAUTIONS AND PROGRAMS

10.1.1 The Contractor shall be responsible for initiating,
maintaining and supervising all safety precautions and
programs in connection with the performance of the Contract.
The Contractor shall submit the Contractor’s safety program to
ihe Construction Manager for review and coordination with
the safety programs of other Contractors.

10.1.2 In the event the Contractor encounters on the site
material reasonably believed to be asbestos or polychlorinated
biphenyl (PCB) which has not been rendered harmless, the
Contracior shall immediately stop Work in the area affected
and report the condition to the Owner, Construction Manager
and Architect in writing. The Work in the affected area shall
not thereafier be resuined except by written agreement of the
Owner and Contractor if in fact the material is asbestos or
polychlorinated biphenyl (PCB) and has not been rendered
harmless. The Work in the affected area shall be resumed in the
absence of asbestos or polychlorinated biphenyl (PCB). or
when it has been rendered harmless, by written agreement of
the Owner and Contractor, or in accordance with final
determination by the Architect on which arbitration has not
been demanded, or by arbitration under Article 4.

10.1.3 The Contractor shall not be required pursuant to
Atticle 7 to perform without consent any Work relating to
~cbestos or polychlorinated biphenyl (PCB).

0.1.4 To the fullest exient perinitted by law, the Owner shall
indemnify and hold harmless the Contractor, Construction
Manager, Architect, their consultants, and agents and
employees of any of them from and against claims, damages,

losses and expenses, including but not limited to attorneys' -

fees, arising out of or resulting from performance of the Work
in the affected area if in fact the material is asbestos or
polychlorinated biphenyl (PCB) and has not been rendered
harmless, provided that such claim, damage, loss or expense is
attributable to bodily injury, sickness, disease or death, or o
injury to or destruction of tangible property (other than the
Work itself) including loss of use resulting therefrom, but only
to the extent caused in whole or in part by negligent acts or
omissions of the Owner, anyone directly or indirectly employed
by the Owner or anyoue for whose acts the Owner may be
liable, regardless of whether or not such claim, damage, loss or
expense is caused in part by a party indemnified hereunder.
Such obligation shall not be construed to negate, abridge or
reduce other rights or obligations of indemnity which would
otherwise exist as to a party or person described in this
Subparagraph 10.1.4.

10.1.5 If reasonable precautions will be inadequate to prevent
foreseeable bodily injury or death to persons resulting from a
material or substance encountered on the site by the
Contractor, the Contractor shall, upon recognizing the

condition, immediately stop Work in the affected area and
report the condition to the Owner, Construction Manager and
Architect in writing. The Owner, Contractor, Construction
Manager and Architect shall then proceed in the same manner
described in Subparagraph 10.1.2.

10.1.6  The Owner shall be responsible for obtaining the
services of a licensed laboratory to verify a presence or absence
of the material or substance reported by the Contractor and, in
the event such material or substance is found to be present, to
verify that it has been rendered harmless. Unless otherwise
required by the Contract Documents, the Owner shall furnish
in writing 1o the Contractor, Construction Manager and
Architect the names and qualifications of persons or entities
who are to perform tests verifying the presence or absence of
such material or substance or who are to perform the task of
remova! or safe containment of such material or substance. The
Contractor, the Construction Manager and the Architect will
promptly reply to the Owner in writing stating whether or not
any of them has reasonable objection to the persons or entities
proposed by the Owner. If the Contractor, Construction
Manager or Architect has an objection to a person or entity
proposed by the Owner, the Owner shall propose another to
whom the Contractor, the Construction Manager and the
Architect have no reasonable objection.

10.2  SAFETY OF PERSONS AND PROPERTY

10.2.1 The Contractor shall take reasonable precautions for
safety of, and shall provide reasonable protection to prevent
damage, injury or loss to:

.1 employees on the Work of other persons who may be
affected thereby;

.2 the Work and materials and equipment to be
incorporated therein, whether in storage on or off the
site, under care, custody or control of the Contractor
or the Contractor's Subcontractors or Sub-
subcontractors;

.3 other property at the site or adjacent thereto, such as
trees, shrubs, lawns, walks, pavements, roadways,
structures and utilities not designated for removal,
relocation or replacement in the course of
construction; and

.4 construction or operations by the Owner or other
Contractors.

10.2.2 The Contractor shall give notices and comply with
applicable laws, ordinances, rules, regulations and lawful orders
of public authorities bearing on safety of persons or property or
their protection from damage, injury or loss.

10.2.3 The Contractor shall erect and maintain, as required
by existing conditions and performance of the Contract,
reasonable safeguards for safety and protection, including
posting danger signs and other warnings against hazards,
promulgating safety regulations and notifying owners and users
of adjacent sites and utilities.
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10.2.4 When use for storage of explosivesor other hazardous
materials or equipment or unusual methods are necessary for
execution of the Work, the Contractor shall exercise utmost
care and carry on such activities under supervision of properly
qualified personnel.

10.2.5 The Contractor shall promptly remedy damage and
loss (other than damage or loss insured under property
insurance required by the Contract Documents) to property
referred to in Clauses 10.2.1.2, 10.2.1.3 and 10.2.1.4 caused in
whole or in part by the Centractor, a Subcontractor, a Sub-
subcontractor, or anyone directly or indirectly employed by any
of them, or by anyone for whose acts they may be liable and for
which the Contractor is responsible under Clauses 10.2.1.2,
10.2.1.3 and 10.2.1.4, except damage or loss attributable to acts or
omissions of the Owner, Construction Manager or Architect or
anyone directly or indirectly employed by any of them, or by
anyone for whose acts any of them may be liable, and not
attributable to the fault or negligence of the Contractor. The
foregoing obligations of the Contractor are in addition to the
Contractor's obligations under Paragraph 3.18.

10.2.6 The Contractor shall designate a responsible member
of the Contractor’s organization at the site whose duty shall be
the prevention of accidents. This person shall be the
Contractor's superintendent unless otherwise designated by the
Contractor in writing to the Owner, Construction Manager and
Architect.

10.2.7 The Contractor shall not load or permit any part of
the construction or site to be loaded so as to endanger its safety.

10.3 EMERGENCIES

10.3.1 In an emergency affecting safety or persons or
property, the Contractor shall act, at the Contractor's
discretion, to prevent threatened damage, injury or loss.
Additional compensation or extension of time claimed by the
Contractor on account of an emergency shall be determined as
provided in Paragraph 4.7 and Article 7.

ARTICLE 11
INSURANCE AND BONDS

1.1 CONTRACTOR'S LIABILITY INSURANCE

11.1.1  The Contractor shall purchase from and maintainina
company or companies lawfully authorized to do business in
the jurisdiction in which the Project is located such insurance
as will protect the Contractor from claims set forth below
which may arise out of or result’ from the Contractor's
operations under the Contract and for which the Contractor
may be legally liable, whether such operations be by the

"Contractor or by a Subcontractor or by anyone directly or

indirectly employed by any of them, or by anyone for whose
acts any of them may be liable: :

.1 clailmg tinder wdrkers compensation, disability benefit
and other similar employee benefit acts which are
applicable to the Work to be performed;

.2 claims for damages because of bodily injury,
occupational sickness or disease, or death of the
Contractor's employees;

.3 claims for damages because of bedily injury, sickness
or disease, or death of any person other than the
Contractor's employees;

4 claims for damages insured by usual personal injury
liability coverage which are sustained (1) by a person
as a result of an offense directly or indirectly related to
employment of such person by the Contractor, or (2)
by another person;

.5 claims for damages, other than to the Work itself,
because of injury to or destruction of tangible
property, including loss of use resulting therefrom;

.6 claims for damages because of bodily injury, death of a
person or property damage arising out of ownership,
maintenance or use of a motor vehicle; and

.7 claims involving contractual liability insurance
applicable to the Contractor's obligations under
Paragraph 3.8.

1.1.2  The insurance required by Subparagraph 1.1.1 shall be
written for not less than limits of liability specified in the
Contract Documents or required by law, whichever coverage is
greater. Coverages, whether writlen on an occurrence or
claims-made basis, shall be maintained without interruptio:
from date of commencement of the Work until date of fina.
payment and termination of any coverage required to be
maintained after final payment.

1L1.3  Certificates of insurance acceptable to the Owner shall
be submitted 1o the Construction Manager for transmittal to
the Owner with a copy to the Architect prior to
commencement of the Work. These certificates and the
insurance policies required by this Paragraph 111 shall contain a
provision that coverages afforded under the palicies will not be
canceled or allowed to expire until at least 30 days’ prior written
notice has been given 1o the Owner. If any of the foregoing
insurance coverages are required to remain in force after final

" payment and are reasonably available, an additional certificate

evidencing continuation of such coverage shall be submitted
with the final Application for Payment as -required by
Subparagraph 9.10.2. Information concerning reduction of
coverage shall be furnished by the Contractor with reasonable

promptness in accordance with the Contractor's information
and belief.

1.2 OWNER'S LIABILITY INSURANCE

Nn.2.1 The Owner shall be responsible for purchasing and
maintaining the Owner's usual liability insurance. Optionally,
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the Owner may purchase and maintain other insurance for self-

protection against claims which thay aris¢ from operations

under the Contract. The Contractor shallsnot be responsible for

purchasing and maintaining this optional Owner's liability

incurance unless specifically required by the Contract
iments.

11.3  PROPERTY INSURANCE

11.3.1  Unless otherwise provided, the Owner shall purchase
and maintain, in a company or companies lawfully authorized
to do business in the junsdiction in which the Project is
located, property insurance in the amount of the initial
Contract Sum as well as subsequent modifications thereto for
the entire Work at the site on a replacement cost basis without
voluntary deductibles. Such property insurance shall be
maintained, unless otherwise provided in the Contract
Documents or otherwise agreed in writing by all persons and
entities who are beneficiaries of such insurance, until final
payment has been made as provided in Paragraph 9.10 or until
no person or entity other than the Owner has an insurable
interest in the property required by this Paragraph 1.3 to be
covered, whichever is earlier. This insurance shall include
interests of the Owner, the Contractor, Subcontractors and
Sub-subcontractors in the Work.

11.3.1.1 Property insurance shall be on an "all-risk" policy
form and shall insure against the perils of fire and extended
coverage and physical loss or damage including, without
duplication of coverage, theft, vandalism, malicious mischief,
collapse, falsework, temporary buildings and debris removal
including demmolition occasioned by enforcement of any
applicable legal requirements, and shall cover reasonable
~ompensation_for Architect's services and expenses required as
asult of such insured loss. Coverage for other perils shall not
. required unless otherwise provided in the Contract
Documents.

11.3.1.2 If the Owner does not intend to purchase such
property insurance required by the Contract and with all of the
coverages in the amount described above, the Owner shall so
inform the Contractor in writing prior to commencement of
the Work. The Contractor may then effect insurance which will
protect the interests of the Contractor, Subcontractors and Sub-
subcontractors in the Work, and by appropriate Change Order
the cost thereof shall be charged to the Owner. If the
Contractor is damaged by the failure or neglect of the Owner to
purchase or maintain insurance as described above, without so
notifying the Contractor, then the Owner shall bear all
reasonable costs properly attributable thereto.

11.3.1.3 If the property insurance requires minimum
deductibles and such deductibles are identified in the Contract
Documents, the Contractor shall pay costs not covered because
of such deductibles. If the Owner or insurer increases the
required minimum deductibles above the amounts so identified
or if the Owner elects to purchase this insurance with voluntary
deductible amounts, the Owner shall be responsible for
payment of the additional costs not covered because of such
increased or voluntary deductibles.

11.3.1.4 Unless , otherwise provided in the Contract
Documents, this properly insurance shall cover portions of the
Work stored off the site after written approval of the Owner at
the value established in the approval, and also portions of the
Work in transit. '

11.3.1.5 The insurance required by this Paragraph 1.3 is not
intended to cover machinery, tools or equipment owned or
rented by the Contractor which are utilized in the performance
of the Work but not incorporated into the permanent
improvements. The Contractor shall, at the Contractor's own
expense, provide insurance coverage for owned or rented
machinery, tools or equipment which shall be subject to the
provisions of Subparagraph 1.3.7.

11.3.2 Boiler and Machinery insurance. The Owner
shall purchase and maintain boiler and machinery insurance
required by the Contract Documents or by law, which shall
specifically cover such insured objects during installation and
until final acceptance by the Owner: this insurance shall
include interests of the Owner, Construction Manager,
Contractor, Subcontractors and Sub-subcontractors in the
Work, and the Owner and Contractor shall be named insureds.

11.3.3 Loss of Use Insurance. The Owner, at the
Owner's option, may purchase and maintain such insurance as
will insure the Owner against loss of use of the Owner's
property due to fire or other hazards, however caused. The
Owner waives all rights of action against the Contractor for loss
of use of the Owner's property, including consequential losses
due to fire or other hazards however caused.

11.3.4 If the Contractor requests in writing that insurance for
risks other than those described herein or for other special
hazards be included in the property insurance policy, the
Owner shall, if possible, include such insurance, and the cost
thereof shall be charged to the Contracior by appropriate
Change Order. :

11.3.5 I during the Project construction period the Owner
insures properties, real or personal or both, adjoining or
adjacent to the site by property insurance under policies
separate from those insuring the Project, or if after final
payment property insurance is to be provided on the completed
Project through a policy or policies other than those insuring
the Project during the construction period, the Owner shall
waive all rights in accordance with the terins of Subparagraph
11.3.7 for damages caused by fire or other perils covered by this
separate property insurance. All separate policies shall provide
this waiver of subrogation by endorsement or otherwise.

11.3.6 * Before an exposure 1o loss may occur, the Owner shall
file with the Contractor a copy of each policy that includes
insurance coverages required by this Paragraph 11.3. Each policy
shall contain all generally applicable conditions, definitions,
exclusions and endorsements related to this Project. Each
policy shall contain a provision that the policy will not be
canceled or allowed to expire until at least 30 days’ prior written
notice has been given to the Contractor.
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11.3.7 Waivers of Subrogatron.  The Owner and
Contractor waive all rights against‘each, other and against the
Construction Manager, Architect, Owner's other Contractors
and own forces described in Article 6, if any, and the
subcontractors, sub-subcontractors, consultants, agents and
employees of any of them, for damages caused by fire or other
perils to the extent covered by property insurance obtained
pursuant lo this Paragraph 1.3 or other property insurance
applicable to the Work, except such rights as the Owner and
Contractor may have to the proceeds of such insurance held by
the Owner as fiduciary. The Owner or Contractor, as
appropriate, shall require of the Construction Manager,
Construction Manager's consultants, Architect, Architect’s
consultants, Owner's separate contractors described in Article
6, if any, and the subcontractors, sub-subcontractors, agents
and employees of any of them, by appropriate agreements,
written where legally required for validity, similar waivers each
in favor of other parties enumerated herein. The policies shall
provide such waivers of subrogation by endorsement or
otherwise. A waiver of subrogation shall be effective as to a
person or entity even though that person or entity would
otherwise have a duty of indemnification, contractual or
otherwise, did not pay the insurance premium directly or
indirectly, and whether or not the person or entity had an
insurable interest in the property damaged.

11.3.8 A loss insured under Owner's property insurance shall
be adjusted by the Owner as fiduciary and made payable to the
Owner as fiduciary for the insureds, as their interests may
appear, subject to requirements of any applicable mortgagee
clause and of Subparagraph 11.3.10. The Contractor shall pay
Subcontractors their just shares of insurance proceeds received
by the Contractor, and by appropriate agreements, written
where legally required for validity, shall require Subcontractors
to make payments to their Sub-subcontractors in similar
manner.

11.3.9 if required in writing by a party in interest, the Owner
as fiduciary shall, upon occurrence of an insured loss, give bond
for proper performance of the Owner's duties. The cost of
required bonds shall be charged against proceeds received as
fiduciary. The Owner shall deposit in a separate account
proceeds so received, which the Owner shall distribute in
accordance with such agreement as the parties in interest may
reach, or in accordance with an arbitration award in which case
the procedure shall be as provided in Paragraph 4.9. If after
such loss no other special agreement is made, replacement of

.damaged property shall be covered by appropriate Change

Order. .

-11,3.10 The Owner as fiduciary shall have power to adjust and

settle a loss with.insurers unless one of the parties in interest
shall object in writing within five days after occurrence of loss
to the Owner’s exercise of this power; if such objection be
made, arbitrators shall be chosen as provided in Paragraph 4.9.
The Owner as fiduciary shall, in that case, make setilement
with insurers in accordance with directions of such arbitrators.
If distribution of insurance proceeds by arbitration is required,
the arbitrators will direct such distribution.

11.3.11 Partia} eccupaitey or use in accordance with Paragraph
9.9 shall not commence until the insurance company or
companies providing property insurance have consented to
such partial occupancy or use by endorsement or otherwise.
The Owner and the Contractor shall take reasonable steps to
obtain consent of the insurance company or companies and
shall, without mutual written consent, take no action with
respect to partial occupancy or use that would cause
cancellation, lapse or reduction of insurance.

1.4  PERFORMANCE BOND AND PAYMENT
BOND

11.4.1 The Owner shall have the right to require the
Contractor to furnish bonds covering faithful performance of
the Contract and payment of obligations arising thereunder as
stipulated in bidding requirements or specifically required in
the Contract Documents on the date of execution of the
Contract.

11.4.2  Upon the request of any person or entity appearing to
be a potential beneficiary of bonds covering payment of
obligations arising under the Contract, the Contractor shall
promptly furnish a copy of the bonds or shall permit a copy to
be made.

ARTICLE 12
UNCOVERING AND CORRECTION OF WORK

12.1 UNCOVERING OF WORK

12.1.1 If a portion of the Work is covered contrary to the
Construction Manager's or Architect's request or to
requirements  specifically expressed in the Contract

Documents, it must, if required in writing by either, b
uncovered for their observation and be replaced at the
Contractor's expense without change in the Contract Time.

12.1.2  If a portion of the Work has been covered which the
Construction Manager or Architect has not specifically
requested 1o observe prior to its being covered, the
Construction Manager or Architect may request to see such
Work and it shall be uncovered by the Contractor. 1f such
Work is in accordance with the Contract Documents, costs of
uncovering and replacement shall, by appropriate Change
Order, be charged to the Owner. If such Work is not n
accordance with the Contract Documents, the Contractor shall
pay such costs unless the condition was caused by the Owner or
one of the other Contractors in which event the Owner shall be
responsible for payment of such costs. '

12 .2 CORRECTION OF WORK

12.2.1 The Contractor shall promptly correct Work rejected
by the Construction Manager or Architect or failing to conform
to the requirements of the Contract Documents, whether
observed before or after Substantial Completion and whether or
not fabricated, installed or completed. The Contractor shall
bear costs of correcting such rejected Work, including
additional testing and inspections and compensation for the
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Construction Manager's and Archjtect's services and expenses
made necessary thereby. ) N
* »

12.2.2 If, within one year after the date of Substantial
Completion of the Work or designated portion thereof, or after

~ date for commencement of warranties established under

oparagraph 9.9.1, or by terms of an applicable special
warranty required by the Contract Documents, any of the
Work is found to be not in accordance with the requirements
of the Contract Documents, the Contractor shall correct it
promptly after receipt of written notice from the Owner to do
so unless the Owner has previously given the Contractor a
wrilten acceptance of such condition. This period of one year
shall be extended with respect to portions of Work first
performed after Substantial Completion by the period of time
between Substantial Completion and the actual performance of
the Work. This obligation under this Subparagraph 12.2.2 shall
survive acceptance of the Work under the Contract and
termination of the Contract. The Owner shall give such notice
promptly after discovery of the condition.

12.2.3 The Contractor shall remove from the site portions of
the Work which are not in accordance with the requirements of
the Contract Documents and are neither corrected by the
Contractor nor accepted by the Owner.

12.2.4 If the Contractor fails to correct nonconforming Work
within a reasonable time, the Owner may correct it in
accordance with Paragraph 2.4. If the Contractor does not
proceed with correction of such nonconforming Work within a
reasonable time fixed by written notice from the Architect
issued through the Construction Manager, the Owner may
remove it and store the salvable materials or equipment at the
Contractor's expense. If the Contractor does not pay costs of

«ch removal and storage within ten days after written notice,

2 Owner may upon ten additional days' written notice sell
such materials and equipment at auction or at private sale and
shall account for the proceeds thereof, after deducting costs and
damages that should have been borne by the Contractor,
including compensation for the Construction Manager's and
Architect's services and expenses made necessary thereby. If
such proceeds of sale do not cover costs which the Contractor
should have borne, the Contract Sum shall be reduced by the
deficiency. If payments then or thereafter due the Contractor
are not sufficient to cover such amount, the Contractor shall
pay the difference to the Owner.

12.2.5 The Contractor shall bear the cost of correcting
destroyed or damaged construction, whether completed or
partially completed, of the Owner or other Contractors caused
by the Contractor's correction or removal of Work which is not
in accordance with the requirements of the Contract
Documents.

12.2.6 Nothing contained in this Paragraph 12.2 shall be
construed to establish a period of limitation with respect to
other obligations which the Contractor might have under the
Contract Documents. Establishment of the time period of one
year as described in Subparagraph 12.2.2 relates only to the
specific obligation of the Contractor to correct the Work, and
has no relationship to the time within which the obligation to
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comply with the Confract Documents may be sought to be
enforced, nor‘to the time within which proceedings may be
commenced to establish the Contractor's liability with respect
to the Contractor's obligations other than specifically to correct
the Work.

12.3  ACCEPTANCE OF NONCONFORMING
WORK

12.3.1 If the Owner prefers to accept Work which is not in
accordance with the requirements of the Contract Documents,
the Owner may do so instead of requiring its removal and
correction, in which case the Contract Sum will be reduced as
appropriate and equitable. Such adjustment shall be effected
whether or not final payment has been made.

ARTICLE 13
MISCELLANEOUS PROVISIONS

13.1 GOVERNING LAW

13.1.1  The Contract shail be governed by the law of the place
where the Project is located.

13.2  SUCCESSORS AND ASSIGNS

13.2.1 The Owner and Contractor respectively bind
themselves, their pariners, successors, assigns and legal
representatives to the other party hereto and to partners,
successors, assigns and legal representatives of such other party
in respect to covenants, agreements and obligations contained
in the Contract Documnents. Neither party to the Contract shall
assign the Contract as a whole without written consent of the
other. If either parly attempts to make such an assignment
without such consent, that party shall nevertheless remain
legally responsible for all obligations under the Contract.

13.3 WRITTEN NOTICE

13.3.1°  Written notice shall be deemed to have been duly
served if delivered in person to the individual or a member of
the firm or entity or to an officer of the corporation for which it
was intended, or if delivered at or sent by registered or certified
mail to the last business address known to the party giving
notice.

13.4  RIGHTS AND REMEDIES

13.4.1 Duties and obligations imposed by the Contract
Documents and rights and remedies available thereunder shall
be in addition to and not a limitation of duties, obligations,
rights and remedies otherwise imposed or available by law.

13.4.2 No action or failure to act by the Owner, Construction

Manager, Architect or Contractor shall constitute a waiver of a
right or duty afforded them under the Contract, nor shall such
action or failure to act constitute approval of or acquiescence in
a breach thereunder, except as may be specifically agreed in
writing.
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13.5 TESTS AND INSPECTIONS

13.5.1 Tests, inspections and approvils of portions of the
Work required by the Contract Documents or by laws,
ordinances, rules, regulations or orders of public authorities
having jurisdiction shall be made at an appropriate time.
Unless otherwise provided, the Contractor shall make
arrangements for such tests, inspections and approvals with an
independent testing laboratory or entity acceptable to the
Owner, or with the appropriate public authority, and shall bear
all related costs of tests, inspections and approvals. The
Contractor shall give the Construction Manager and Architect
timely notice o f when and where tests and inspections are to be
made so the Construction Manager and Architect may observe
such procedures. The Owner shall bear costs of tests,
inspections or approvals which do not become requirements
until after bids are received or negotiations concluded.

13.5.2 If the Construction Manager, Architect, Owner or
public authorities having jurisdiction determine that portions
of the Work require additional testing, inspection or approval
not included under Subparagraph 13.5.1, the Construction
Manager and Architect will, upon written authorization from
the Owner, instruct the Contractor to make arrangements for
such additional testing, inspection or approval by an entity
acceptable to the Owner, and the Contractor shall give timely
notice to the Construction Manager and Architect of when and
where tests and inspections are to be made so the Construction
Manager and Architect may observe such procedures. The
Owner shall bear such costs except as provided in
Subparagraph 13.5.3.

13.5.3 If such procedures for testing, inspection or approval
under Subparagraphs 13.5.1 and 13.5.2 reveal failure of the
portions of the Work to comply with requirements established
by the Contract Documents, the Contractor shall bear all costs
made necessary by such failure including those of repeated
procedures and compensation for the Construction Manager's
and Architect’s services and expenses.

13.5.4 Required certificates of testing, inspection or approval
shall, unless otherwise required by the Contract Documents, be
secured by the Contractor and promptly delivered to the
Construction Manager for transmittal to the Architect.

13.5.5 Ifthe Construction Manager or Architect is to observe
tests, inspections or approvals required by the Contract
Documents, the Construction Manager or Architect will do so
promptly and, where practicable, at the normal place of testing.

13.5.6 Tests or -inspections conducted pursuant to the
Contract Documents shall be made promptly to avoid
unreasonable delay in the Work.

'13.6  INTEREST

13.6.1 Payments due and unpaid under the Contract
Documents shall bear interest from the date payment is due at
such rate as the parties may agree upon in writing or, in the
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absence lhereo.f(}. at the legal rate prevailing from time to time at
the place wheré the Project is located.

13.7 COMMENCEMENT OF STATUTORY
LIMITATION PERIOD

13.7.1  As between the Owner and Contractor:

.1 Before Substantial Completion. As to acts or
failures to act occurring prior to the relevant date of
Substantial Completion, any applicable statute of
limitations shall comimence to run and any alleged
cause of action shall be deemed to have accrued in any
and all events not later than such date of Substantial
Completion;

.2 Between Substantial Completion and Final
Certificate for Payment. As to acts or failures to
act occurring subsequent to the relevant date of
Substantial Completion and prior to issuance of the
final Certificate for Payment, any applicable statute of
limitations shall commence to run and any alleged
cause of action shall be deemed to have accrued in any
and all events not later than the date of issuance of the
final Certificate for Payment; and

.3 After Final Certificate for Payment. Asto actsor
failures to act occurring after the relevant date of
issuance of the final Certificate for Payment, any
applicable statute of limitations shall commence to
run and any alleged cause of action shall be deemed to
have accrued in any and all events not later than the
date of any act or failure to act by the Contractor
pursuant to any warranty provided under Paragraph
3.5, the date of any correction of the Work or failure t-
correct the Work by the Contractor under Paragrap
12.2, or the date of actual commission of any other act
or failure to perform any duty or obligation by the
Contractor or Owner, whichever occurs last.

ARTICLE 14
TERMINATION OR SUSPENSION
OF THE CONTRACT

14.1  TERMINATION BY THE CONTRACTOR

14.1.1  The Contracl may teriminate the Contract if the Work

" 1s stopped for a period of 30 days through no act or fault of the

Contractor or a Subcontractor, Sub-subcontractor or their
agents or employees or any other persons performing portions
of the Work under contract with the Contractor, for any of the
following reasons:

.1 issuance of an order of a court or other public
authority having jurisdiction:

.2 anact of government, such as a declaration of national
emergency, making material unavailable; ‘
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3 because the Construction Manager, or Architect has
not issued a Certificate for Peyment and has not
notified the Contractor of the reason for withholding
certification as provided in Subparagraph 9.4.2, or
because the Owner has not made payment on a
Certificate for Payment within the time stated in the
Contract Documents;

.4 if repeated suspensions, delays or interruptions by the
Owner as described in Paragraph 14.3 constitute in the
aggregate more than 100 percent of the total number
of days scheduled for completion, or 120 days in any
365-day period, whichever is less; or

5 the Owner has failed to furnish to the Contractor
promptly, upon the Contractor's request, reasonable
evidence as required by Subparagraph 2.2.1.

14.1.2 If one of the above reasons exists, the Contractor may,
upon seven additional days’ written notice to the Owner,
Construction Manager and Architect, terminate the Contract
and recover from the Owner payment for Work executed and
for proven loss with respect to materials, equipment, tools, and
construction equipment and machinery, including reasonable
overhead, profit and damages.

14.1.3  Ifthe Work is stopped for a period of 60 days through
no act or fault of the Contractor or a Subcontractor or their
agents or employees or any other persons performing portions
of the Work under contract with the Contractor because the
Owner has persistently failed to fulfill the Ownet's obligations
under the Contract Documents with respect to matlers
important to the progress of the Work, the Contractor may,

«on seven additional days' written notice to the Owner,

snstruction Manager and Architect, terminate the Contract
and recover from the Owner as provided in Subparagraph 14.1.2.

14.2 TERMINATION BY THE OWNER FOR
CAUSE

14.2.1 The Owner may terminate the Contract if the
Contractor:

1 persistently or repeatedly refuses or fails to supply
enough properly skilled workers or proper materials;

2 fails to make payment to Subcontractors for materials
or labor in accordance with the respective agreements
between the Contractor and the Subcontractors;

.3 persistently disregards laws, ordinances, or rules,
regulations or orders of a public authority having
jurisdiction; or

A otherwise is guilty of substantial breach of a provision
of the Contract Documents.

14.2.2 When aily of the'above reasons exist, the Owner, after
consultation with the Construction Manager, and upon
certification by the Architect that sufficient cause exists to
justify such action, may without prejudice to any other rights or
remedies of the Owner and after giving the Contractor and the
Contractor’s surety, if any, seven days' written notice, terminate
employment of the Contractor and may, subject to any prior
rights of the surety:

.1 take possession of the site and of all materials,
equipment, tools, and construction equipment and
machinery thereon owned by the Contractor;

.2 accept assignment of subcontracts pursuant to
Paragraph 5.4; and

.3 finish the Work by whatever reasonable method the
Owner may deem expedient.

14.2.3 When the Owner terminates the Contract for one of
the reasons stated in Subparagraph 14.2.1, the Contractor shall

not be entitled to receive further payment until the Work is
finished.

14.2.4 If the unpaid balance of the Contract Sum exceeds
costs of finishing the Work, including compensation for the
Construction Manager's and Architect’s services and expenses
made necessary thereby, such excess shall be paid to the
Contractor. If such costs exceed the unpaid balance, the
Contractor shall pay the difference to the Owner. The amount
1o be paid to the Contractor or Owner, as the case may be,
shall, upon application, be certified by the Architect after
consultation with the Construction Manager, and this
obligation for payment shall survive termination of the
Contract.

14.3  SUSPENSION BY THE OWNER FOR
CONVENIENCE :

14.3.1 The Owner may, without cause, order the Contractor
in writing to suspend, delay or interrupt the Work in whole or
in part for such period of time as the Owner may determine.

14.3.2 An adjustment shall be made for increases in the cost
of performance of the Contract, including profit on the
increased cost of performance, caused by suspension, delay or
interruption. No adjustment shall be made to the extent:

.1 that performance is, was or would have been so
suspended, delayed or interrupted by another cause
for which the Contractor is responsible; or

.2 that an equitable adjustment is made or denied under
another provision of this Contract.

14.3.3 Adjustiments nade in the cost of performance may
have a mutually agreed fixed or percentage fee.

B 1997 THE AMERICAN INSTITUTE OF ARCHITECTS, 1735 NEW YORK AVENUE, N.W., WASHINGTON, D.C,, 20006-5292. AlA DOCUMENT A201/CMa
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WARNING: Unlicensed photocopying violates U.S. copyright laws and will subject the violator to legal prosecution. This document was
electronically produced with permission of the AlA and can be reproduced in accordance with your license without violation until the date of
expiration as noted below..User Document: a20icmablank.aia - 10/2772004. AlA License Number 1127086, which expires on 10/31/2004.
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PAYMENT APPLICATION Pag
To: WEST BRANCH AREA SCHOOL DISTRICT FROJECT  WEST BRANCH JR/SR HIGR SCHOOL APPLICATIONS 7 ——
336 ALLPORT CUTOFF R. R. #2, Box 194 ”_wwm.h%. CARPET 8 REBILIENT FLOOR COVERIR  peRian THRU 082005 [ OVNER
MORRISDALE, PA 16858:9312 ' 358 ALLPORT CUTOFF PROJECT #a: 03408 [y CONSTRUCTION
At Accounts Payable MORRISDALE, PA 16958 ) MANAGER
FROM:  DeGel Caspet ARCHITECT: ROTH MARZ PARTNERSHIP, PC DATE OF CONTRACT: 121312003 ] ARCHITECT
851 Old Route 220 North 3505 CHAFIN STREET ] CONTRACTOR
Dunceneylle, PA 16535 ERIE, PA 16508 ,
FOR:  CARPET & RESILIENT FLOOR COVERINGS CONSTRUCTION MANAGER: QUANDEL GROUP, INC. O
Contreclor's sipnatura baiow I8 his asuurence to Owner, conceming the paymant herain apphied for,

CONTRACTOR'S SUMMARY OF WORK
Application s made for payment as shown below.

that: {t) the Viork has been performed as tequised in the Contracl Documents, {2) ol sutns
previously paid lo Contractor undar the Contrcl have been used to pay Contracio’s cocts ot IsdOF,
oaterials and plher obligations under the Contract for Work previously peld far, and (3) nea.po_s. [

Date: 082205

b. S00% of Vleral Stored
(Cowmr 7 or Cantlmiatior Page!
Tolsl Refainage (Lina Sa + Sbor

50.00

2. UM OF ALL CHAHGE ORDERS 17700 | By m o .an“ Vi uan
, g PROJELT MAHAGE
3. CURRENT COMTRACT AMOUNT (Line ¥ ¥/ 2) $131,178.00 ¥/ J_\ R
Stateof:  PENNSYLVANIA
4 TOTAL COMPLETED AND STORED $129,498.52 .
{CotvwyG on Conlauation Page) Counyol:  BLAR
5 RETAWAGE: Subscribed and svom to balors
3. 5.00% ol Cougieted Wtk 4.47483 metis 24 FK
(Calumns O « Eod Continualion Page]

Wy Commission Expires:” s/, ,,
V277,V 2

dayof hn&“t-ﬂ\L \M§§ Notariat Seal
zzmev,.w-n..\vﬂbhrw\—)\ ¥ \ﬁ\\&f Duncansviee Boraugh, Biak Courty
‘ P My CommiseYan Expires Nov. 10, 2008

COMMONWEALTH OF PENNBYLVANIA

P. Rinker, Netary Pudic

Aambhai.Passopivoris-Aeestision-Sidivtaripp—msm—)

CERTIFICATION

] -28=2008

Catumn | on Codlinuration Pege) $5.47423 The Consiruction Manzges an! itect's signalutes belovs are thelr assuranta e Ovener, )
8. TOTAL COMPLETED AND STORED LESS RETAINAGE S122.021.69 | conceming the payment sﬂ%ﬂ ied tor. that; {1) ey have Inspectes the Worr tepresaried by
{Lne 4 minus Uine S Tolal) this Application, {2) such Work has besn compleled to [he extent inditated In (his Application, and
.- th= quality of wokgnanship and malerials conforms with e Contrac! Qocuments, Q) this
7. LESS PREVIOUS PAYMENT APPLICATIONS $105,253.17_ | Appfication for Payosnt accurately stales the amvount of Work compietad and psyment due iherefor,
{Lne 6 from peios Application) . and (4) Construclun Manages and Architec! knoet of no 1eason Wy payman shauld not b made.
R e (hg .8 ;
& PAYMENT DUE 149(483 " ~CERTIFIED AMOUNT T 7
§. RALANCE TO COMPLETION {#f the cattified amount Is divarenl from the payment dun, you should aflach an axplens tion? “H
(Line 3 mious Line ) @kﬁu\— {Z oo st allihe figures that ere changed fo match te oarflied amount )
dONAS f
MMARY OF GHANCE DROERS ADDITIONS DEOUCTIONS 1| 8y b \ ) ) e \‘®( Date: &\\QQ
‘Total chunges spproved In _ . o ] [
previaus months $0.00 B1La3 3“v ] Date: O m
Yotal approved 1his month $0.00 $0. S - 7 Noegotiabiz, Payment shaf
TOTALS $0.00 BT || be tmade only to Contractor-ahd ts valhoul prejutice (o 8y rights of Owper or Contractor isder
HET CHANGES {314, 377.00) Ihe Coniratl Documments of oiheswise.
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ne mwer

TT MARZ PARTNERSHIP PC.

v ot . .
‘ ‘ . . £ . - } & 'l* 1
oo T anc 4505 Chegin Street
| NTERDAS £rie, PA 18508
PLANHERS v (814) B6O-BIB6
PROJEGT IMANAGERS Dae H. Roth, Prsident Fox; (814) 860-B608
Roban L. Marz, Vice President . into@rothmarz.com

September 8, 2005

Mr. Paul Carr

Woest Branch Area School District
326 Aliport Cutoff Box 289
Marrisdale, PA 16858

Dear Paut:
Enclosed is payment application no. 7 from DeGol. | have reduced the amount of their request
py ($3,843.69) to allow for a balance o completion of $12,000.

This amaunt will allow for 150% of the Library Carpet Replacement + the balance of floor prep
not used ($1,681.48).

Carpet $8,000 x 150% = $ 9,000.00

Labor to remove and replace
Fumiture/Bocks = 1,318.52
Floor prep not used = 1,681.48
: $12,000.00

Please call me If you have any questions.

Sincerely,

"Robert L. Marz, RA.
Vice President

RLMfcd

Copy: DeGol Carpet
Dave Marsden
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FILED«

He
FEB 26 2007 gt?
William A. Shaw
Prothonotary/Clerk of Courts

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA
CIVIL ACTION - LAW

DAVID A. DEGOL, DONALD A.
DEGOLA, DENNIS W. DEGOL,
BRUNO A DEGOL, JR., GLORIA

J. BURGAN, t/a DEGOL BROTHERS
CARPET, a Fictitious Name,

Plaintiffs No.: 07-181-CD

V.

)
)
)
)
)
)
)
;
WEST BRANCH AREA SCHOOL )
DISTRICT, )
Defendant )
E

NOTICE

TO: David A. DeGol, Donald A. DeGol,
Dennis W. Degol Bruno A. Degol, Jr.,
and Gloria J. Burgan, t/a DeGol
Brothers Carpet, a fictitious name

c/o Jackie Bernard, Esquire
Grappone Law Offices

411 A Logan Blvd.

Lakemont, Altoona, PA 16602

Defendant West Branch Area School District has filed Preliminary Objections with
to Plaintiffs' Complaint with the Court on February 23, 2007. Your reply is to be filed

Wwithin twenty (20) days or on or before March 15, 2007.

L. Hall; Esquire
Attorney for Defendant
138 East Water Street
Lock Haven, PA 17745
570-748-4802




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA
CIVIL ACTION - LAW

DAVID A. DEGOL, DONALD A.
DEGOLA, DENNIS W. DEGOL,
BRUNO A DEGOL, JR., GLORIA

J. BURGAN, t/a DEGOL BROTHERS
CARPET, a Fictitious Name,

) ORIGINAL

\./v\_/\_/\_/\_/\_/v\_/\-/vv

Plaintiffs No.: 07-181-CD
V.
WEST BRANCH AREA SCHOOL
DISTRICT,

Defendant

DEFENDANT'S PRELIMINARY OBJECTIONS TO
PLAINTIFFS' COMPLAINT

AND NOW, comes Defendant West Branch Area School District, by and through
its counsel, Stuart L. Hall, Esquire, and files its Preliminary Objections to Plaintiff's
Complaint. In support of its Preliminary Objections, Defendant avers as follows:

1. Plainti{fs have commenced this action alleging counts of breach of contract,
runjust enrichment and violation of the Contract and Subcontractor Payment Act as a
result of a contract allegedly between the parties, a copy of which is allegedly attached to

the Complaint.




-

2. Plaintiffs are identified in the caption and paragraph One (1) of the Complaint
as David A. DeGol, Donald A. DeGol, Dennis W. DeGol, Bruno A. DeGol, Jr., and
Gloria J. Burgan, t/a DeGol Brothers Carpet, a fictitious name.

3. Page six (6) of the purported contract attached to the Complaint is signed by
David DeGol, who is identified as contractor.

4. Nowhere in the Complaint, does it allege that the fictitious name of DeGol
Brothers Carpet has been registered as required under the Fictitious Names Act, 54 Pa.
C.S. §301, et seq.

5. Itis believed and therefore averred that DeGol Brothers Carpet is not registered
as fictitious name with the Department of State. A Copy of the printout from the
Department of State, which indicates this fictitious name has not been registered is
attached as Exhibit "A."

6. Pursuant to 54 Pa. C.S. §331(a) no entity which has failed to register a fictitious
name as required by this Chapter shall be permitted to maintain any action in any tribunal
of this Commonwealth until such entity shall have complied with the provisions of this
Chapter.

7. Failure to register under the Fictitious Names Act may be challenged by a
preliminary objection asserting the defense of lack of capacity to sue. Paoletta d/b/a

Savannah v. Aetna Casualty Surety Company, 44 Pa. D. & C. 3d 230 (Mercer County

1986); Dennis v. Mitchell, 10 Pa. D. & C. 2d 635 (Fayette County 1957).




8. Pursuant to Pa. R.C.P. No. 1028(a)(5), preliminary objections may be filed to
any pleading concerning the lack of capacity to sue.

9. Pursuant to Pa. R.C.P. No. 1028(a)(3), preliminary objections may be filed for
insufficient specificity in a pleading.

10. Since Plaintiffs have failed to allege that DeGol Brothers Carpet has been
registered as a fictitious name, the Complaint lacks the specificity required.

11. The Complaint also lacks the specificity in that it does not identify the type of
entity, nor the standing of the individual Plaintiffs, to be parties to this action.

12. Since the fictitious name DeGol Brothers Carpet has not been registered as is
required by law, these preliminary objections should be sustained and Plaintiffs'
Complaint dismissed.

THEREFORE, Defendant West Branch Area School District respectfully requests
that this Honorable Court sustain its preliminary objections and dismiss this action. In the
alternative, it is respectfully requested that Plaintiffs be required to file an amended
Complaint with the requisite specificity.

Respectfully submitted,

LAW OFFICES OF MILLER & HALL

Stuart L. Hall, Esquire
Attorney for Defendant

138 East Water Street
Lock Haven, PA 17745
(570) 748-4802




VERIFICATION

The undersigned hereby deposes and states that he is the attorney for Defendant
West Branch Area School District and that he is authorized to make this verification and
that the statements contained in the foregoing Preliminary Objections are true and correct
to the best of his knowledge, information and belief.

Defendant West Branch Area School District is unavailable and the verification
cannot be obtained within the time allowed for the filing of these Preliminary Objections.
The undersigned understands that false statements herein are made subject to the penalties

of 18 Pa. C.S.A. §4904 relating to unsworn falsification to authorities

Date: February 22, 2007

Attorney for Defendant
138 East Water Street
Lock Haven, PA 17745
570-748-4802




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA
CIVIL ACTION - LAW

DAVID A. DEGOL, DONALD A.
DEGOLA, DENNIS W. DEGOL,
BRUNO A DEGOL, JR., GLORIA

J. BURGAN, t/a DEGOL BROTHERS
CARPET, a Fictitious Name,

Plaintiffs No.: 07-181-CD

V.

WEST BRANCH AREA SCHOOL
DISTRICT,

N Nt N N N N N N N S e N

Defendant

CERTIFICATE OF SERVICE

I hereby certify that on the 22nd day of February, 2007, I served a copy of the
foregoing Preliminary Objections upon Jackie Bernard, Esquire, Grappone Law Offices,
411 A Logan Blvd., Lakemont, Altoona, Pennsylvania 16602, by United States first class
mail, postage prepaid, the original being filed with the Prothonotary of the Court of

Common Pleas of Clearfield County, Pennsylvania.

LAW OFFICES 0 MILLER & HALL

By

7 -
StudftL. Hall, Esquire ¢
Attorney for Defendant

138 East Water Street

Lock Haven, PA 17745
(570) 748-4802
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GRAPPONE LAW OFFICES
JOSEPH A. GRAPPONE
JACKIE A. BERNARD
411A LOCAN BLVD., LAKEMONT
ALTOONA, PENNSYLVANIA 16602

{814) 946-4405

~
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DAVID A. DEGOL, DONALD A. '

DEGOL, DENNIS W. DEGOL,

1| BRUNO A. DEGOL, JR, GLORIA

J. BURGAN, T/A DEGOL
CARPET, a Ficritious Name,
A/K/A DEGOL BROTHERS
CARPET

Plaintiffs

vs.
WEST BRANCH AREA SCHOOL

DISTRICT,
Defendant

: IN
: COMMON PLEAS

: CLEARFIELD COUNTY,
: PENNSYLVANIA

e ® “
d

THE COURT OF

: No.: 07-181-CD

: Civil Action - Law

: Complaint

AMENDEDCOMPLAINT

Counsel of Record for these
Parties

Jackie Atherton Bernard Esquire
PA ID # 30370

GRAPPONE LAW OFFICES
411 A Logan Blvd., Lakemont
Altoona, PA 16602

Telephone No. (814) 946-4405
Fax No. (814) 946-1396

FILED v
iR Ciity ‘C;C

William A. Shaw
Prothonotay/Clerk of Covrtg




GRAPPONE LAW OFFICES
JOSEPH A. GRAPPONE
JACKIE A, BERNARD
411A LOGAN BLVD., LAKEMONT
ALTOONA, PENNSYLVANIA 16602

{814) 946-4405

[

oL
£ e C:A - S

DAVID A. DEGOL, DONALD A. : IN THE COURT OF
DEGOL, DENNIS W. DEGOL, : COMMON PLEAS
BRUNO A. DEGOL, JR, GLORIA : CLEARFIELD COUNTY,
J. BURGAN, T/A DEGOL : PENNSYLVANIA
CARPET, a Fictitious Name, :
A/K/A DEGOL BROTHERS
CARPET

Plaintiffs

: No.: 07-181-CD
VS. :
: Civil Action - Law
WEST BRANCH AREA SCHOOL
DISTRICT
Defendant

NOTICE TO DEFEND

You have been sued in Court. If you wish to defend against the ciaims set forth in the
following pages, you must take action within twenty (20) days after this Amended Complaint
is served by entering a written appearance personally or by attorney and filing in writing with
the Court your defense or objections to the claims set forth against you. You are wamed that
if you fail to do so the case may proceed without you and a judgment may be entered against
you by the Court without further notice for any money claimed in the Amended Complaint or
for any other claims or relief requested by the Plaintiffs. You may lose money cr proper:y or
other rights important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU
DO NOT HAVE A LAWYER OR CANNOT AFFORD ONE, GO TO OR
TELEPHONE THE OFFICE SET FORTH TO FIND OUT WHERE YOU CAN GET
LEGAL HELP.
: MidPenn Legal Services
211 % E. Locust Street
Clearfield, PA 16830
1-800-3269177 or 765-9646

ot Uhantind

Zzékie Atherton Bernard, Esquire
rappone Law Office
- Attorney for Plaintiff
411 A Logan Blvd., Lakemont
Altoona, PA 16602




JOSEPH A. GRAPPONE
ATTORNEY AT LAW
411A LOGAN BLVD., LAKEMCONT
ALTOONA, FENNSYLVANIA 16502

{814; 9464405
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DAVID A. DEGOL, DONALD A. + IN THE COURT OF
DEGOL, DENNIS W. DEGOL, : COMMON PLEAS
BRUNO A. DEGOL, JR, GLORIA : CLEARFIELD COUNTY,
J. BURGAN, T/A DEGOL + PENNSYLVANIA
CARPET, a Fictitious Name, : :
A/K/A DEGOL BROTHERS
CARPET
Plaintiffs :
: No.: 07-181-CD
Vs, :

+ Civil Action - Law

WEST BRANCH AREA SCHOOL
DISTRICT

Defendant

AMENDED COMPLAINT

AND NOW, come the Plaintiffs, DAVID A. DEGOL, DONALD A. DEGOL,

DENNIS W. DEGOL, BRUNO A. DEGOL, JR., and GLORIA J. BURGAN t/a DEGOL
CARPET, a fictitious name A/K/A DEGOL BROTHERS CARPET, who by and through its
attorney, Grappone Law Offices, files this Amended Complaint and in support thereof avers
as follows:

1.

The Plaintiffs, DAVID A. DEGOL, DONALD A. DEGOL, DENNIS W. DEGOL,
BRUNO A. DEGOL, JR., and GLORIA J. BURGAN are adult individuals t/a
DEGOL CARPET, a fictitious name, A/K/A DEGOL BROTHERS CARPET, as
referenced by Defendant in the contract, having the principal place of business at 851
Old Route 220 North, Duncansville, Pennsylvania 16635.

Defendant is the WEST BRANCH AREA SCHOOL DISTRICT, operating a public
school with an address of 356 Allport Cutoff, R.R. #2, Box 194, Morrisdale, PA
16858-9312.

. Defendant is the owner of a junior/senior high school building located at the same

address.

On or about December 13, 2003, Defendant Owner contracted with Plaintiff
(hereinafter the “Contract”), as the General Contractor, for the installation of “Carpet
and Resilient Flooring” in the Junior/Senior High School, hereinafter the “Project.” A
true and correct copy of the Contract, along with General and Supplementary
Conditions, collectively attached hereto and marked as Exhibit “A” and made a part
hereof.

Pursuant to the Contract, Plaintiffs performed the carpet and resilient flooring work on
the junior/senior high school building achieving timely substantial completion on or
before May 10, 2005.
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Article 5 of the Contract requires that Plaintiffs submit applications for progress
payments, which applications need to be certified for payment by the Construction
Manager and Architect.

Upon the applications for progress payments being certified, Articles 5.1 and 5.3
require that the Owner make progress payments no later than the thirtieth day of the
month following submission for certification, as long as Plaintiffs submitted the
payment prior to the twenty-fifth of the preceding month.

Should the Defendant Owner’s Construction Manager and/or Architect decide to
withhold certification of an Application for Payment, the conditions of the Contract
mandate that the reasons for withholding certification be provided to the Plaintiffs.
See Sections 9.4.2 and 9.5 =t. seq. of the General Conditions of Construction Contract
, part and parcel, of Exhibit “A.”

The Defendant Owner’s Construction Manager and/or Architect may also withhold a

portion of the payment requested in the application in which case, the Plaintiffs are
entitled to a receive the partial payment and written explanation for the portion
withheld. See Sections 9.4.2 and 9.5 et. seq. of the General Conditions of Construction
Contract , part and parcel, of Exhibit “A.”

Payments due and unpaid under the Contract shall bear interest from the date payment
is due at the legal rate prevailing where the Project was located pursuant to Article 7.

Applications for Payment 6, 7, and 8 have been properly submitted to the Owner, yet
remain outstanding and unpaid by Defendant Owner.

. Application 7 in the amount of $18,758.52 was submitted on August 31, 2005, 2005

- and was certified for payment by the Construction Manager on the same day.

3.

14.

15.

16.

It is verily believed and therefore averred the Architect certified $14,914.83 of the
balance on the payment application. A true and correct copy of the Application and
Certification for Payment and a letter from the Architect to the Defendart is
collectively attached hereto, marked as Exhibit “B” and made a part hereof.

Despite, the certification of Application 7 in September 2005, Defendant owner has
failed to make any payment, including any partial payments, in breach of the Contract.

Payment Application 6 in the amount of $12,613.95 was submitted for approval and
certification on April 30, 2005 as evidenced by Exhibit “C”, attached hereto and

incorporated herein.

Plaintiffs believe and therefore aver that Application 6 was certified and approved by

the Construction Manager and the Architect, Yet, no payment on said Application has
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18.

19.

20.

21.

22.

23

24,

25.

26.
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been received from Defendant to date. Likewise, no explanation for withholding
payment has been received frcm Defer:dant or its agent.

Application 8 in the amourt 5'$7,805.31 was also submitted by Plaintiffs for approval
and certification on March 31, 2005, as evidenced by Exhibit “D”, attached hereto and
incorporated hereir:.

Plaintiffs believe and there“ore aver that Application 8 was approved and certified and
still, Defendant has failed to pay Plaintiffs any amount due under Application 8 or
provide any explanation for the withholding of payment, as required under the
Contract.

Despite, submission by Plaintiffs prior to the twenty-fifth day of a month for each o
these applications, no payments has been tendered by the Owner to the Contractor by
the thirtieth day of the followirg month.

Plaintiffs have tried unsuccessfully on several occasions to determine the payment
status of Applications 6, 7 and 8.

Likewise, Plaintiffs has received no explanation on any withholding of certification
and/or the withholding of payment for: Application 6 in the amount of $12,613.95 or
Application 8 in the amount of $7,805.31.

Defendant Owner has not responded to these inquiries and thus, refuses to pay the
balance due under the Contrac:.

. Accordingly, Defendart Ownzr owes Plaintiffs the sum of $39,177.78, with interest,

in accordance with tae Contract betweer: the parties.

Furthermore, pursuant o the Contractor and Subcontractor Paymen: Act ( the “Act”),
73 P.S., Section 501 et seq., Plaintiffs are entitled to interest at tke rate of 1% per
month, penalties at the rate of 1% per month and attorney’s fees and costs and
expenses as a result of the Detendant Owner’s failure to pay Plaintiffs in accordance
with the Contract.

COUNT ONE
BREACH OF CONTRACT

Plaintiffs incorporate herein by reference hereto the foregoing averments in Paragraph
1 through 24 hereof, inclusive, as though fully set forth herein.

Plaintiffs have fully end timely performed its work in a workmanlike manner in
conformance with the specificaticns under the contract. Which work, Defendant has
utilized and benefited by.
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27. Specifically, Plaintiffs have perfcrmed the work set forth in Applicaticas 6 through 8.

Yet, Defendant Owner and its representatives have failed to timely act upon those
applications in contravention to the terms of the Contract.

28. Defendant Owner’s failure and/or refusal to pay Plaintiffs the balance cue and owing
for the work completed on the above referenced project is without basis in law and/or
fact.

29. Defendant Owner breached the Contract between the parties, whereby Defendant
Owner agreed to pay Plaintiffs in full for the work which Defendant Owner requested
Plaintiffs to perform on the Project and to comply with the precess of tendering
payments.

30. Deferdant Owner owes Plaintiffs an outstanding contract balance in the amount of
$39,177.78, plus interest, fees, and costs.

WHEREFORE, the Plaintiffs respectfully request this Honorable Cou-t enter judgment for
Plaintiffs and against Defendant in the amount of $39, 177.78, plus interest at six percent until
judgment is satisfied.

COUNT TWO
UNJUST ENRICHMENT

31. - Plaintiffs incorporate herein by reference hereto the foregoing averments in
Paragraphs 1 through 30 herecf, inclusive, as though more fully set forth herein.

32 Plaintiffs provided materials and services in the performance o7 installat:or. of carpet
ard resilient flooring on the Project for the benefit of Defendant Owner.

33, Defendant Owner induced Plaintiffs ‘o provide such materials and perform such
services by expressly promising to compensate Plaintiff.

34, Nevertheless, and despite Plaintiffs’ timely and competent performance, as well as
Defendant’s use of Plain-iffs; work, Defendart Owner has failed and reuses to pay in
the full the balances due.

35.  Forall of the reasons abcve, Defendant has bezn unjustly enriched in the amount of
$39,177.78.

WHEREFORE, the Plaintiff prays judgment in its favor and against the Defendant Owner in
the sum of § $39,177.78, together with costs, interest, penalties, and attorney’s fess from the
date said sums were due.




36.

40.

41.

43.
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COUNT THREE
CONTRACTOR AND SUBCONTRACTOR PAYMENT ACT
(THE “ACT”) 73 P.S. Section 501 ET. SEQ.

The Plaintiffs incorporate by reference the foregoing averments in Paragraphs 1
through 35 hereof, inclusive, as though fully set forth herein.

The Act provides that performance by Contractor in accordance with the provisions of
the Contract entitles the Contractor to payment from the party with whom it has
contracted. 73 Pa.C.S. Section 504.

Under the Act, the Owner must pay the contractor according to the provisions of the
Act for any item which appears on the invoice and has been satisfactorily completed.
73 Pa.C. S. Section 506.

According to the Act, the Owner is obligated to pay interest at the rate of 1% per
month on the outstanding balance beginning seven days after the payment was due and
the Owner is liable for reasonable attorney’s fees upon Plaintiffs’ success in litigation.
73 Pa.C.S. Section 505 (d) and Section 512, respectively.

If the Owner withholds payment alleging a deficiency, the Owner must notify the
Contractor of the alleged deficiency within seven days of the date that the invoice is
received. 73 Pa. C. S. Section 506 (b).

In the instant matter, despite the approval and certification of Payment Application 7
by the Defendant Owner’s Construction Manager and Architect, Defendant Owner has
failed to render payment.

Additionally, the Defendant Owner has failed to comply with the notice requirements
of the Act, as set forth in Section 506 (b), relative to Applications 6 through 8 to
support any good faith claim for withholding payment.

Under the Act, the Defendant Owner is liable to the Plaintiffs for 1% penalty per
month on the outstanding balance due for the wrongfully withholding payment for the
work by the Plaintiffs which the Defendant Owner has accepted by virtue of the
certification process.

Furthermore, the Defendant Owner is liable for the Plaintiffs’ reasonable attorney’s
fees if Plaintiffs are successful in this litigation. 73 Pa. C.S. Section 512.

With regard to the work represented by Application 6 through 8, the Plaintiffs
performed fully, timely, and as per all specifications and Plaintiffs believe and
therefore aver that all work was accepted and utilized by Defendant Owner for
Defendant Owner’s benefit. Thus, all conditions precedent to Plaintiffs’ entitlement to

payment under Contract and under the Act has been fulfilled.
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46.  The Defendant Owner’s failure and refusal to pay the Plaintiffs the balance due on

Applicatior: 6 through 8 in the amount of $39, 177.78. entitles the Plaintiffs to seck
interest, penalties, attorney’s fees and costs as permitted under the Act.

WHEREFORE, the Plaintiffs demand judgment in its favor and against the Defendant Owner,
in the sum of $39,177.78 together with interest, penalties, anc attorney’s fees and costs from
the date said sums were due and owing under the Contract.

Respectfully submitted,

kie Atherton Bernard, Esquire
rappcne Law Cifices
Attorney for the Plaintiff




VERIFICATION

I, David DeGol, verify the statements made in the foregoing Amended Complaint
are true and correct to the best of my knowledge, information and belief. I understand

that false statements herein are made subject to the penalties of 18 Pa. C.S. Section 4904,

[ &uu//M%

David DeGol t/a DeGol Carpet/
a/k/a Degol Brothers Carpet

relating to unsworn falsification to authorities.
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AIA Document A101/CMa" - 1992 |

Standard Form of Agreement Between Owner and Contractor
where the basis of payment is a STIPULATED SUM .

Moo

(1
L
s
‘o{!«\%

AGREEMENT _ _ . ,
made as of the Thirtieth day of December - in the year of Two Thousand Three
(In words, indicate day, month and year)

BETWEEN the Owner:

(Name and address) This document has important

legal consequences.

West Branch Area School District ’ ' - Consultation with an attorney
356 Allport Cutoff is encouraged with respect to
R.R.#2 Box 194 its completion or modification.
Morrisdale, PA 16858-9312 , The 1992 Edition of AIA
Document A201/CMa,General
and the Contractor: Conditions of the Contract for
(Name and address) Construction, Construction
Manager-Adviser Edition, is
adopted in this document by
DeGol Brother Carpet reference. Do not use with other
851 Old Route 220N general conditions unless this
Duncansville, PA16633 ' document is modified.

For the following Project:
(Include detailed description of Project, location, address and scope.)
West Branch Area School District

356 Allport Cutoff
Morrisdale. PA 16858

Additions and Alterations to the J unior/Senior High School

The Construction Manager is:
(Name and address)

The Quandel Group, Inc.

4755 Linglestown Road. Suite 201
Harrisburg, PA 17112

The Architeet is:
(Name and address)

Roth Marz Partnership, PC

3505 Chapin Street
Erie, PA 16508

The Owner and Contractor agree as set forth below.
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ARTICLE 1 THE CONTRACT DOCUMENTS : _
The Contract Documents consist of this Agreement, Conditions of the Contract (General, Supplementary and other
Conditions), Drawings, Specifications, Addenda issued prior to execution of this Agreement, othér documents listed
in this Agreement and Modifications issued after execution of this Agreement; these form the Contract, and are as
fully a part of the Contract as if attached to this Agreement or repeated herein. The Contract represents the entire and
integrated agreement between the parties hereto and supersedes prior negotiations, representations or agreements,
either written or oral. An enumeration of the Contract Documents, other than Modifications, appears in Article 9.

ARTICLE 2 THE WORK OF THIS CONTRACT : .
The Contractor shall execute the entire Work described in the Contract Documents, except to the extent specifically
indicated in the Contract Documents to be the responsibility of others, or as follows:

Contract No. 5 = Carpet and Resiliem.Floo_ring .

ARTICLE 3 DATE OF COMMENCEMENT AND SUBSTANTIAL.COMPLETION , , .

§ 3.1 The date of commencement is the date from which the Contract Time of Section 3.2 is measured, and shall be
the date of this Agreement, as first written above, unless a different date is stated below or provision is made for the
date to be fixed in a natice to proceed issued by the Owner.

(Insert the date of commencement, if it differs from the date of this Agreement or, if applicable, state that the date
will be fixed in a notice to proceed. )

The commencement date will be fixed in a notice to proceed.

Unless the date of commencement is established by a notice to proceed issued by the Owner, the Contractor shall
notify the Owner, through the Construction Manager, in writing not less than five days before commencing the
Work to permit the timely filing of mortgages, mechanic's liens and other security interests.

§ 3.2 The Contractor shall achieve Substantial Completion of the entire Work not later than four hundred fifty (450)
days after the Date of Commencement.

(Insert the calendar date or number of calendar days after the date of commencement. Also insert any requirements
Jor earlier Substantial Completion of certain portions of the Work, if not stated elsewhere in the Contract
Documents.)

Portion of Work Substantial Completion date
, subject to adjustments of this Contract Time as provided in the Contract Documents.
(Insert provisions, if any, for liquidated damages relating to failure to complete on time.)

The Contractor and the Contractor’s Surety shall be liable for and shall pay the Owner liquidated damages in
accordance with provisions of the General Conditions and as modified by the Supplementary Conditions.

ARTICLE4 CONTRACT SUM

§ 4.1 The Owner shall pay the Contractor in current funds for the Contractor's performance of the Contract the
Contract Sum of One Hundred Forty-two Thousand Five Hundred Fifty-five Dollars And Zero Cents

($ 142.555.00 ), subject to additions and deductions as provided in the Contract Documents.

§ 4.2 The Contract Sum is based upon the following alternates, if any, which are described in the Contract
Documents and are hereby accepted by the Owner:

(State the numbers or other identification of accepted alternates. If decisions on other alternates are to be made by
the Owner subsequent 10 the execution of this Agreement, attach a schedule of such other alternates showing the
amount for each and the date until which that amount is valid.)

Alternate Numbers 1, 62, 9. 10, 12, 13

AlA Document A101/CMa™ — 1982. Copyright © 1992 by The American Institute of Architects. All rights reserved. WARNING: This AIA® Document is
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§ 4.3 Unit prices, if any, are as follows:

Description _ _ Units ' Price ($ 0.00)

ARTICLE 5 PROGRESS PAYMENTS :

§ 5.1 Based upon Applications for Payment submitted by the Contractor to the Construction Manager, and upon
Project Applications and Certificates for Payment issued by the Construction Manager and Architect, the Owner
shall make progress payments on account of the Contract Sum to the Contractar as provided below and elsewhere in
the Contract Documents.

§ 5.2 The period covered by each Application for Payment shall be oné calendar month ending on the last day of the
month, or as follows: . ‘ '

§ 6.3 Provided an Application for Payment is submitted to the Construction Manager not later than the twenty-fifth
day of a month, the Owner shall make payment to the Contractor not later than the thirtieth day of the following
month. If an Application for Payment is received by the Construction Manager after the application date fixed
above, payment shall be made by the Owner not later than the next billing cycle ——-days-after the
Construction Manager receives the Application for Payment.

§ 5.4 Each Application for Payment shall be based upon the Schedule of Values submitted by the Contractor in
accordance with the Contract Documents. The Schedule of Values shall allocate the entire Contract Sum among the
various portions of the Work and be prepared in such form and supported by such data to substantiate its accuracy as
the Construction Manager or Architect may require. This schedule, unless objected to by the Construction Manager
or Architect, shall be used as a basis for reviewing the Contractor's Applications for Payment.

§ 5.5 Applications for Payment shall indicate the percentage of completion of each portion of the Work as of the end
of the period covered by the Application for Payment.

§ 5.6 Subject to the provisions of the Conrract Documents, the amount of each progress payment shall be computed
as follows: :

§ 5.6.1 Take that portion of the Contract Sum properly allocable to completed Work as determined by multiplying
the percentage completion of each portion of the Work by the share of the total Contract Sum allocated to that
portion of the Work in the Schedule of Values, less retainage of ten percent ( 10.00% ). Pending final
determination of cost to the Owner of changes in the Work, amounts not in dispute may be included as provided in
Section 7.3.7 of the General Conditions;

§ 5.6.2 Add that portion of the Contract Sum properly allocable to materials and equipment delivered and suitably
stored at the site for subsequent incorporation in the completed construction (or, if approved in advance by the
Owner, suitably stored off the site at a location agreed upon in writing), less retainage of ten percent ( 10.00% );

§ 5.6.3 Subtract the aggregate of previous payments made by the Owner; and

§ 5.6.4 Subtract amounts, if any, for which the Construction Manager or Architect has withheld or nullified a
Certificate for Payment as provided in Section 9.5 of the General Conditions,

§ 5.7 The progress payment amount determined in accordance with Section 5.6 shall be further modified under the
following circumstances:

§5.7.1 Add, upon Substantial Completion of the Work, a sum sufficient to increase the total payments to ( )
of the Contract Sum, less such amounts as the Construction Manager recommends and the Architect determines for
incomplete Work and unsettled claims; and '
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§ 5.7.2 Add, if final completion of the Work is thereafter materially delayed through no fault of the Contractor, any
additional amounts payable in accordance with Section 9.10.3 of the General Conditions.

§ 5.8 Reduction or limitation of retainage, if any, shall be as follows:

(If it is intended, prior to Substantial Completion of the entire Work, to reduce or limit the retainage resulting from
the perceniages inserted in Sections 5.6:1 and 5.6.2 above, and this is not explained elsewhere in the Contract
Documenis, insert here provisions for such reduction or limitation. )

Owner’s right to hold retainage is per the requirements of the General Conditions and Supplementary General
Conditjons. ’ :

ARTICLE 6 FINAL PAYMENT . v T

Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by the Owner to the
Contractor when (1) the Contract has been fully performed by the Contractor except for the Contractor’s
responsibility to correct nonconforming Work as provided in Section 12.2.2 of the General Conditions and to satisfy
other requirements, if any, which necessarily survive final payment; and (2) a final Project Certificate for Payment
has been issued by the Construction Manager and Architect; such final payment shall be made by the Owner not
more than 30 days after the issuance of the final Project Certificate for Payment, or as follows:

ARTICLE 7 MISCELLANEOUS PROVISIONS
§ 7.1 Where reference is made in this Agreement to a provision of the General Conditions or another Contract

Document, the reference refers to that provision as amended or supplemented by other provisions of the Contract
Documents.

§ 7.2 Payments duc and unpaid under the Contract shall bear interest from the date payment is due at the rate stated
below, or in the absence thereof, at the legal rate prevailing from time to time at the place where the Project is
located.

(Insert rate of interest agreed upon, if any.)

( ) perannum

(Usury laws and requirements under the Federal Truth in Lending Act, similar siate and local consumer credit laws
and other regulations at the Owner's and Contractor's principal places of business, the location of the Project and

elsewhere may affect the validity of this provision. Legal advice should be obtained with respect to deletions or
modifications, and also regarding requirements such as written disclosures or waivers.)

§ 7.3 Temporary facilities and services:
(Here insert temporary facilities and services which are different from or in addition to those included elsewhere in
the Contract Documents.)

§ 7.4 Other Provisions:
{Here list any special provisions affecting the Contract.)

ARTICLE8 TERMINATION OR SUSPENSION

§ 8.1 The Contract may be terminated by the Owner or the Contractor as provided in Article 14 of the General
Conditions.

§ 8.2 The Work may be suspended by the Owner as provided in Article 14 of the General Conditions.
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ARTICLE S ENUMERATION OF CONTRACT DOCUMENTS
§ 8.1 The Contract Documents, except for Modifications issued after execution of this Agreement, are enumerated as
follows: . '

§ 9.1.1 The Agreement is this executed Standard Form of Agreement Between Owner and Contractor, AIA
Document A101/CMa, 1992 Construction Manager-Adviser Edition.

§9.1.2 The General Conditions are the General Conditions of the Cohtract for Construction, AIA Document
A201/CMa, 1992 Construction Manager-Adviser Edition. ' :

§ 9.1.3 The Supplementary and other Conditions of the Contract are those contained in the Project Manual dated
October 22, 2003 , and are as follows:

Document Title : . Pages -

The Supplementary and other

conditions of the Contract are
enumerated in the project manual
and include modifications

contained in the Addenda listed

under Subparagraph 9.1.6 of this

Agreement

§9.1.4 The Specifications are those contained in the Project Manual dated as in Section 9.1.3, and are as follows:
(Either list the Specifications here or refer 1o an exhibit attached to this Agreement.)

Section Title Pages
The Specifications are

enumerated in the Table of
Contents of the Project Manual

and include modifications
contained in the Addenda List

under Subparagraph 9.1.6 of this

Agreement

§9.1.5 The Drawings are as follows, and are dated October 22, 2003 unless a different date is shown below:
(Either list the Drawings here or refer to an exhibit attached 1o this Agreement.)

Number Title Date
The Drawings are enumerated in
the Table of Contents of the

Project Manuat and include

modifications contained in the
Addenda listed under
Subparagraph 9.1.6 of this

Agreement.

§9.1.6 The Addenda, if any, are as follows:

Number Date Pages
Addendum No. 1 11/10/2003 35
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Addendum No. 2 - 11/12/2003 19
Addendum No. 3 : 11/19/2003 89
Addendum No. 4 © 11/26/2003 6
Addendum No. 5 12/5/2003 8
Addendum No. 6 12/11/2003 34

Portions of Addenda relating to bidding requirements are not part of the Contract Documents unless the bidding
requirements are also enumerated in this Article 9. - '

; §9.1.7 Other documents, if any, forming part of the Contract Documents are as follows:
(List here any additional documents which are intended to form part of the Contract Documents. The General
+ Conditions provide thar bidding requirements such as advertisement or invitation to bid, Instructions to Bidders,
sample forms and the Contractor's bid are not part of the Contract Documents unless enumerated in this

Agreement. They should be listed hereé only if intended to be part of the Contract Documents.)

This Agreement is entered into as of the day and year first written above and is executed in at least four original
copies of which one is to be delivered to the Contractor, one each to the Construction Manager and Architect for use
in the administration of the Contract, and the remainder to the Owner.

.. (A4, D 1/

Mgnature ) (Sigﬁgture)
| Mr, Thomas A. Giles, Superintendent David DeGol
(Printed name and title) (Printed name and title)
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. PERFORMANCE BOND *  BOND' # 5-426668
KNOW ALL MEN BY THESE PRESENTS, that we, DEGOL CARPET as Principal
(the "Principal’) and ___NATTONAL, GRANGE MUTUAL INSURANCE CO. located at (include city, state &zip
code) __ BENEDICT & LMKE STREETS  CARROLLTOWN,PA 15722 "
corporation organized and existing under the laws of the  STATE of
PENNSYLVANIA | as Surety (the "Surety"), are held and firmly bound

unto _WEST BRANCH AREA SCHOQL DISTRICT as Obligee (the "Obligee"), as hereinafter

set forth, in the full and just sum of .ONE HUNDRED FORTY TWO THOUSAND FIVE HUNDRED FIFTY
FIVE Dollars(§ 142,555.00====_ ), lawful money of the United States of America, for the

payment of which sum we bind ourselves; our heirs, executors; administr_ators.-s‘u'ccessors and assigns,

+ Jointly and severally, firmly by these presents.

WITNESSETH THAT;

WHEREAS, The Principal heretofore has submitted to the Obliges a centain Proposal, dated
DECEMBER 31 . 20_03 (the "Proposal"), to perform certain work for the Obligee, in connection with

the construction of __CONTRACT # 5 CARPET & RESILIENT FLOORING - JUNIOR/SR. HIGH SCHOOL

pursuantto plans, specifications and other related documents constituting the Contract Documents, which are
incorporated into the Proposal by reference (the "Contract Documents"), as prepared by ROTH MARZ
PARTNERSHTP P(, Registered __ ARCHITECT ;and

WHEREAS. the Obligee is a ‘contracting body" under provisions of Act No. 385 of the General
Assempbly of the Commonwealth of Pennsylvania, approved by the Governor on December 20, 1867, knawn
and cited as the "Public Works Contractors' Bond Law of 1967" (the "Act"); and

WHEREAS, The Act, in Section 3 (a), requires that, before an award shall be made to the Principal by
the Cbligee in accordance with the Proposal, the Principal shall furnish this Bond to the Obligee, wi'th this
Bond to become binding upon the award of a Contract to the Principal by the Obligee in accordance with the
Proposal; and

WHEREAS, It also is a condition of the Contract Documents that this Bond shall be furnished by the
Principal to the Obligee; and :

WHEREAS, Under the Contract Documents, itis provided, inter alia, that if the Principal shall furnish
this Bond to the Obligee, and if the Cbligee shall make an award to the Principal in accordance with the
Proposal, the Principal and the Obligee shall enter into an agreement with respect to performance of such
work (the "Contract"), and the form of Agreement is set forth in the Contract Documents.

NOW, THEREFORE, theterms and conditions of this Bond are and shall be that if the Principal well,
truly and faithfully shall comply with and shall perform the Confract in accordance with the Contract
Documents, at the time and in the manner provided in the Agreement and in the Contract Documents, and if
the Principal shall satisfy all claims and demands incurred in or related to the performance of the Contract by
the Principal or growing out of the performance of the Contract by the Principal, and if the Principal shall
indemnify completely and shall save harmless the Obligee and zll of its officers, agents and employees
including its Engineer from any and all costs and damages which the Obligee and all of its officers, agents and
employees including its Engineer may sustain or suffer by reason of the failure of the Principal to do so, anp if
the Principal shall reimburse completely and shall pay to the Obligee any and all costs and expenses which
the Obligee and all of its officers, agents and employees including its Engineer may incur by reason of any
such default or failure of the Principal, then this Bond shall be void: otherwise this Bond shall be and shall

PERFORMANCE BOND
WEST BRANCH JR.-SR. HIGH SCHOOL
ADDITIONS AND ALTERATICNS
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4. .

* remain in force and effect. : .ot '
. ' . r oy

This Bond is executed and delivered under and subject to the Act to which reference hereby Is made.

The Principal and Surety agrees that any alterations; changes and/or additions to the Contract
Documents, and/or any alterations, changes and/or additians to the work to be perfarmed under the Contract
in accordance with the Contract Documents, and/or any alterations, changes and/or additions to the Contract,
and/or any giving by the Obligee of any extensions of time for the performance of the Contract in accordance
with the Contract Documents, and/or any act of forbearance of either the Principal or the Obligee toward the
other with respect to the Contract Documents and the Contract, and/or the reduction of any percentage to be
retained by the Obligee as permitted by the Centract Documents and by the Contract, shall not release, in any
manner whatsoever, the Principal and the Surety, or either of them, or their heirs, executors, administrators,
successors and assigns, from liability and obligations under this Bond; and the Surety, for value received,
does waive notice of any such alterations, changes, additions, extensions of time, acts of forbearance and/or
reduction of retained percentage. o : :

If the Principa'lvis' a foreign corporation (incorporated under any laws other than those of the
Commonwealth of Pennsylvania) then further terms and conditions of this Bond are and shall be that the

- Principal or the Surety shall not be discharged from liability on the Bond, nor this Bond surrendered until such

Principal files with the Obligee 3 certificate from the Pennsyivania Department of Revenue, evidencing the
paymentin full of ali bonus taxes, penalties and interest, and a centificate from the Bureau of Employment and
Unemployment Compensation of the Pennsylvania Department of Labor and Industry, evidencing the payment
of all unemployment compensation, contributions, penalties and interest due the Commonwealth of
Pennsylvania from said Principal or any foreign corporation, subcontractor thereunder or for which liability has
accrued but the time for payment has not arrived, all in accordance with provisions of the Act of June 10,
1847, P.L. 483, of the Commonwealth of Pennsylvania.

IN WITNESS WHEREOF, the Principal and the Surety cause this Bond to be signed, sealed and
delivered this 318T day of _ DECEMBER 2003

(Individual Principal)

(SEAL)

(Signature of Individual)
Witness: Trading and doing business as;

(Partnership Principal)
DEGOL CARPET

ﬁame ofW
By: / M / : (SEAL)

pavID DERRY

By: (SEAL)
Partner
By: (SEAL)
Partner
By: (SEAL)
PERFORMANCE BOND
WEST BRANCH JR.-SR. HIGH SCHOOL
ADDITIONS AND ALTERATIONS
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(Corporation Principal)

768 P.0DA/O0B PS5

S

. Partner .

ATTEST: :
{Name of Corporation):
: By: |
(Assistant Secretary) (Vice) President
(CORPORATE SEAL) : _
Witness:
(Name of Carporation)
"By:
Authorized Representative
(CORPORATE SEAL)

" Attach appropriate proof, dated
behalf of the corporation.

(Corperation Surety)

Witness:

as of the same date as the Bond, evidencing authority to execute in

NATTONAL GRANGE MUTUAL INSURANCE COMPANY
—=a A0 LheRoh oAl NOURANCGE G
(Name of Corporation)

_ . _
G(\) g\(\ t”)\\'\/ - "By _ (/7
(CORPORATE SEAL) V PATRICIA
™ Attach an appropriate power of attorney, dated as of the same d

authority of the Attorney-in-Fact to act in behalf of the corperatio

PERFORMANCE BOND
WEST BRANCH JR.-SR. HIGH SCHOOL
ADDITIONS AND ALTERATIONS

(1%,

ate as the Bond, evidencing the
n.

|

RESIDENT AGEN. ;



POWER OF ATTORNEY

KNC “ALL MEN BY THESE PRESENTS: Thit the National Grange Mutual Insurance Company, a New Hampshire corporation hav-
ing. .incipal office in the City of Keene, State of New Hampshire, pursuant to Article V, Section 2 of the By-Laws of said Company,
to wit:

"Section 2. The board of directors, the president, any vice president, secretary, or the treasurer shall have the power and authority
to appoint attorneys-in-fact and to authorize them to execute on behalf of the company and affix the seal of the company thereto,
bonds, recognizances, contracts of indemnity or writings obligatory in the nature of a bond, recogmzance or conditional under-
taking and to remove any such attorneys-in-fact atany time and revoke the power-and authority given to them. " Pursuant to

said by-law does hereby make, constitute and appoint Patrick J Sharbaugh Paul J Sharbaugh

Mary Dubetsky, Patricia J Holtz-Woodley,

its true and lawful Attorneys- -in-fact, to make, execute, seal and deliver for and on its behalf, and as its act and deed, bonds,

undertakings recognizances, contracts of indemnity, or other writings obhgatory in the nature of a bond subject to the following
limitation:

1.

No one bond to exceed One Million Dollars (31,000 000.00) %

and to bind the National Grarige Mutual Insurance Company thereby as fully and to the same extent as.if such i ms

hereby ratified and confinmed.

signed by the duly authorized officers of the National Grange Mutual Insurance Company, and all the acts of sai
by the Direc-

This power of attorney is signed and sealed by facsimile under and by the authority of the following resolun
tors of The National Grange Mutual Insurance Company at a meeting duly called and held on the 2@0 cember 1977.
il

Voted: That the signature of any officer authorized by the By-Laws and the company seal may be

y facsimile to any

power of attorney  or special power of attorney or _ certification of either given for the execu@ y bond, undertaking,

recognizance or other written obligation in the nature thereof; such signature and seal,

used being hereby adopted

by the company as the original signature of such office and the original seal of the cg @ ) to be vahd and binding upon -

the company with the same force and effect as though manually affixed.
By execution of this Power of Attorney, National Grange Mutual Insurance Co

%es hereby r@voke rescind and declare

uals or agencies.

IN WITNESS WHEREOF, The National Grange Mutual Insurance Comp chifs to be signed by its Corporate
Secretary and its corporate seal to be hereto affixed this 6th day of Dec NTMENT SHALL CEASE
AN RMINATE AUTOMATICALLY AS OF DECEMBER 31ST, X as provided

On this 6th day of December, 2002, b

preceding instrument is

\\\\|\x\umm//////,,
\\ WAL i,
O

NATIONAL GRANGE MUTUAL INS ANY B SROCING
THIS POWER IS INVALID IF RED DIAGONAL IMPRINT " NATIONAL GRANGE MUTUAL INSURANCE CON@M‘REENE NEW, o2
HAMPSHIRE " IS NOT SHOWN IN ITS ENT @r g 1923 O,‘ =1
State of New Hampshire, County of Cheshi J °F

N
’/ L]
/”-'/I///

e
scriber a%ly Public of the State of New Hampshire in and

Cheshire duly commissioned and ? came William C.WcKenna of the National Grange Mutual Insurance CRglp# w &
personally known to be the of} cnbed herei #®ho executed the preceding instrument, and he acknowledge e ﬂ/(fmm\)\\ N
of same, and being by me fyll I, deposed that he is an officer of said Company, aforesaid: that the seal affixed4"HHe

orate seal ompany, and the said corporate seal and his signature as officer were duly affixed

! and subscribed to th Strument b t or1ty and direction of the said Company; that Article V, Section 2 of the By-Laws of
‘ said Company is %
IN WITNES EOF, Ihave het®unto set my hand and affixed by official seal at Keene, New Hampshire this - “':‘"";uu ”
| 6th day &f er, 2002, . & \-,,...., /? “,
| w )&Ww% .5¢ ? i‘ /2 "':.
& -1 .\ \)TA n }’ ) 12
Notary Public PRy : 5 §
My Commission Expires: May 13; 053 P \ O $
I Lyn E. Landry, Assistant Vice President of the National Grange Mutua! Insurance Company, do hereby certify ¢ t theab(rgvga (V 5
foregoing is a true and correct copy of a Power of Attorney executed by said Company which is still in force and effq;: By e ,‘-\\ \‘&“
IN WITNESS WHEREOF, 1 have hereunto set my hand and affixed the seal of said '@ : <‘:\..»~
318T day of DECEMBER , 2003 Hoviast

68-7340.002 brittonc

Assi g ant Vice Presxdent

ﬁfﬁﬁf\ﬂ!NG - :&ny. unautherized reproduction or alteration of this document is prohibited. This power is void unless seals are readabie
ana *ha certification seal at the bottom is embossed. The diagonal imprint, warning and confirmation must be in red ink.

CTOMFIRMATION Of validity of attached bond, call NGM at: Keene 603-358-1339; Richmond 804-270-6611 ext. 138;
Syracuse 315-434-1410.
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PAYMENT BOND BOND # S-426668
KNOW ALL MEN BY THESE PRESENTS, that we, ___DEGOL CARPET .as

Principal (the "Principal"), and _ NATTONAL GRANGE MUTUAL _ located at BENEDICT &
LEME STREETS CARROTITOWN, PA 15722

a corporation organized and existing under the laws of the __<TATE _of PENNSYT.VANTA.

as Surety (the "Surety"), are held and firmly bound unto :

Obligee; (the "Obligee"), as hereinafter set forth, in the full and just sum ofmmn__mo
THQUSAND FTVE HIINDRED FIFTY FIVE ($ 142,555, 0Q9-rawful money of the United States of America,

for the payment of which sum we bind ourselves, our heirs, executors, administrators, successors and

assigns, jointly and severally, firmly by these presents.

=

WITNESSETH THAT:

WHEREAS, The Principal heretofore has submitted to the Obligee a certain Proposal, dated —_

DEC 31 . 2003 __ (the "Proposal"), to perform. certain work.for the Obligee, in connection with the
construction of __CONTRACT #5 CARPET & RESILIENT FLOORING JUNIOR/SR HIGH: SCHOOL
pursuant to plans, specifications and other related documents constituting the Contract Documents,
which are incorporated into the Proposal by reference (the "Contract Documents”), as prepared by ROTH MAR?Z

PARTNERSHID pdRegistered ARCHITECT ; and
WHEREAS, the Obligee is a “contracting body” under provisions of Act No. 385 of the General

Assembly of the Commonwealth of Pennsylvania, approved by the Governcr an December 20, 1967, known
as and cited as the "Public Works Contractors' Bond Law of 1967" (the "Act"); and

WHEREAS, The Act, in Section 3 (a), requires that, before an award shall be made to the Principal by
the Obligee in accordance with the Proposal, the Principal shall furnish this Bond to the Obliges, with this
Bond to become binding upon the award of Contract to the Principal by the Obligee in accordance with the
.~ Propcsal; and

WHEREAS, It also is a condition of the Contract Documents that this Bond shall be furnished by the
Principal to the Obligee; and

WHEREAS, Under the Contract Documents, it is provided, inter ali, that if the Principal shall furnish
this Bond to the Obligee, and if the Obligee shall make an award to the Principal in accordance with the
Proposal, then the Principal and the Obligee shall enter into an agreement with respect to perfarmance of
such work (the "Contract’), and the form of Agreement is set forth in the Contract Documents.

NOW, THEREFORE, the terms and conditions of this Bond are and shall be that if the Principal and
any subcontractor of the Principal to whom any portion of the work under the Contract shall be subcontracted,
and if all assignees of the Principal and of any such subcontractor, promptly shall pay or shall cause to be
paid, in full, all maney which may be due any claimant supplying labor or materials in the prosecution and
performance of the work in accordance with the Confract and in accordance with the Centract Documents,
including any amendment, extension or addition to the Contract and/or to the Contract Documents, for
material furnished or labor supplied or labor performed, then this Bond shall be void; otherwise this Bond shali
be and shall remain in force and effect.

This Bond, as provided by the Act, shall be solely for the protection of claimants supplying labor or
materials 1o the Principal or to any subcentractor of the Principal in the prosecution of the work covered by the
Contract, including any amendment, extension or addition to the Contract. The term "Claimant", when used
herein and as required by the Act, shall mean any individual, firm, partnership, association or corporation. The
phrase "labor or materials", when used herein and as required by the Act, shall include public utility services

PAYMENT BOND 1

~ WEST ERANCH JR.-SR. HIGH SCHOOL

ADDITIONS AND ALTERATIONS
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and reasonable rentals of equipment, but only for periods when the equipment rented is actually used at the

ite of the work covered by the Contract. As required by the Act; the provisions of this Bond shall be
applicable whether or not the material furnished or labor performed enters into and becomes a component
part of the public building, public work or public improvement contemplated by the Contract Documents and
the Contract. .

As provided and required by the Act, the Principal and the Surety agree that any claimant, who has
performed laber or furnished material in the prosecution of the work in accordance with the Contract 2nd in
accordance with the Contract Documents, including any amendment, extension or addition tc the Con.tract
and/or to the Contract Documents, and who has not been paid therefore, in full, before the expiration of ninety
(S0) days after the day on which such claimant performed the last of such labor or furnished the iast of such
materials for which payment s claimed, may institute an action upon this Bond, in the name of the claimant, in
assumpsit, to recover any amount due the claimant for such labor or material, and may prasecute such action
tofinal judgment and may have execution upon the judgment; Provided, however, that; (a) any claimant who
has a direct contractual Telationship’ with any subcontractor of the Principal, but has no contractual

-reiationship, express or implied, with the Principal, may institute an action upon this Bond'only if such claimant

materials for which payment is claimed; stating, with substantial accuracy, the amount claimed and the name
of the person for whom the wark was performed or to whom the material was furnished; and (b) no action
upon this Bond shall be commenced after the expiration of one (1) year from the day upon which the last of
the labor was performed or material was supplied, for the payment of which such action is instituted by the
Claimant; and (c) every action upon this Bond shall be instituted either in the appropriate court of the County
where the Contractis to be performed or of such other County as Pennsylvania statues shall provide, orinthe

United States District Court for the district in which the project, to which the Contract relates, is situated, and
not elsewhere,

This Bond is executed and delivered under and subject to the Act, to which reference hereby is made.

The Principal and the Surety agree that any alterations, changes and/or additions to the Contract
Documents, and/er any alterations, changes and/or additions to the work to be perfermed under the Contract
in accordance with the Contract Documents, and/or any alterations, changes and/or additions to the Contract,
and/or any giving by the Obligee of any extensions of time for the performance of the Contract in accordance
with the Contract Documents, and/or any act of forbearance of either the Principal or the Obligee toward the
other with respect to the Contract Documents and the Contract, and/or the reduction of any percentage to be
retained by the Obligee as permitted by the Contract Documents and by the Contract, shall not release, in any
manner whatsgever, the Principal and the Surety, or either of them, or their heirs, executors, administra}ors.
successors and assigns, from liability and obligations under this Bond; and the Surety, for value received,
does waive notice of any such alterations, changes, additions, extensions of time, acts of forbearance and/or
reduction of retained percentage. :

If the Principal is a foreign corporation (incorporated under any laws other than those of the
Commonwealth of Pennsylivania) then further terms and conditions of this Bond are and shall be that the
Principal or the Surety shall not be discharged from liability on this Band, nor this Bond surrendered until such
Principal files with the Obligee a certificate from the Pennsylvania Department of Revenue, evidencing the
paymentin full of all bonus taxes, penalties and interest, and a certificate from the Bureau of Employment and
Unemployment Compensation of the Pennsylvania Department of Labor and Industry, evidencing the payment
of all unemployment compensation, contributions, penalties and interest due the Common.we.a‘lth of
Pennsylvania from said Principal or any foreign corporation, subcontractor thereunder or for which liability has
accrued but the time for payment has not arrived, all in accordance with provisions of the Act of June 10,
1847, P.L. 483, of the Commanwealth of Pennsylvania.

PAYMENT BOND 2
WEST BRANCH JR.-SR. HIGH SCHOOL
ADDITIONS AND ALTERATIONS
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IN WITNESS WHEREOF, the Principal and the Surety cause this Bond to be signed, sealed and

delivered this 318T day of _DECEMBER 2003 .

(Individual Principal)

ADDITIONS AND ALTERATIONS

(SEAL)
. (Signature of Individual) .
' . Trading and doing business as
Witness:
(Partnership Principal)
Witness:
“(Name of Partnership)
/N N By: _ DEGAL CARPET ___(SEAL)
| # Zﬁé,rtner W
me | =P By: d«W , (SEAL)
6 - Partner
DAVID DEGOL
By: (SEAL)
Partner
. By {SEAL)
Partner
(Corporation Principal)
ATTEST:
(Name of Corporation)
By:
(Assistant Secretary) (Vice) President
PAYMENT BOND 3
—— WEST BRANCH JR.-SR. HIGH SCHOOL



23-17=7003 - #5:00 FROM-DEGOL CARPET . ' +8148952181 - - T-768 . P.008/008 F-535

’ »

-

(CORPORATE SEAL)

Witness:

(Name of Corporation)

*By:
Authorized Representative . '

* Attach appropriate

proof, dated as of the same date as the Bond, evi.dending_ authoﬁty to execute in behalf
of the corporation, . o , :

(Corporation Surety)

Witness

NATTONAL GRANGE MUTUAL INSURANCE COMPANY

' S (Name of Corporation)
\ Q\‘\ ~ By, 4z '
N

o] / .
' Attorney-In-Fact : -
(CORPORAT\E SEAL PA‘IRICIAYJ HOLTZ-WOODLEY PARESIDENT

AGENT

™" Attach an appropriate power of attorney, dated as of the same date as the Bond, evidencing the authority
of the Attorney-in-Fact to act in behalf of the Corporation.

PAYMENT BOND

’ 4
WEST BRANCH JR.-SR. HIGH SCHOOL ’
ADDITIONS AND ALTERATIONS




Y INSURANCE COMPANY. .+ - - POWER OF ATTORNEY

KNOW ALL MEN BY THESE PRESENTS: That the National Grange Mutual Insurance Company, a New Hampshire corporation hav-
ing rincipal office in the City of Keene, State of New Hampshire, pursuant to Article V, Section 2 of the By-Laws of said Company,
to wit:

"Section 2. The board of directors, the president, any vice president, secretary, or the treasurer shall have the power and authority

to appoint attorneys-in-fact and to authorize them to execute on behalf .of the company and affix the seal of the company thereto,

bonds, recognizances, contracts of indemnity or.writings obligatory in the nature of a bond, recognizance or conditional under-

taking and to remove any such attorneys-in-fact atany time and revoke the power and authority given to them. " Pursuant to

said by-law does hereby make, constitute and appoint Patrick J Sharbaugh, Paul J Sharbaugh

Mary Dubetsky, Patricia J Holtz-Woodley,
its true and lawful Attorneys in-fact, to make, execute, seal and deliver for and on its behalf, and as its act and deed, bonds,
undertakings recognizances, contracts of indemnity, or other writings obligatory in the nature of a bond subject to the following

limitation:
1. No one bond to exceed One Million Dollars (81,000,000.00).
and to bind the National Grange Mutual Insurance Company thereby as fully and to the same extent as if such instrum 258

signed by the duly authorized officers of the National Grange Mutual Insurance Company, and all the acts of said A@mey are
hereby ratified and confirmed.
This power of attorney is signed and sealed by facsimile under and by the authority- of the following resoluno@p 2d by the Direc-
tors of The National Grange Mutual Insurance Company at a meeting duly called and held on the 2nd 4 ecember 1977.
Voted: That the signature of any officer authorized by the By-Laws and the company seal may be i&@oy facsimile to any
power of attorney or special power of attorney or  certification of either given for the execution y bond, undertaking,
recognizance or other written obligation in the nature thereof: such signature and seal, W] used being hereby adopted
by the company as the original signature of such office and the original seal of the co @ 0 be valid and binding upon
the company with the same force and effect as though manually affixed. 9
By execution of this Power of Attorney, National Grange Mutual Insurance Compet‘ge@bes hereby révoke, rescind and declare
null and void any previous Power of Attormey at any time previously furnishe aforesaid i in iduals or agencies.
IN WITNESS WHEREOF, The National Grange Mutual Insurance Compan; 'h\s. used thesc?%;{ to be signed by its Corporate
Secretary and its corporate seal to be hereto affixed this 6th day of Dece; b 2. TMENT SHALL CEASE
ANT  "RMINATE AUTOMATICALLY AS OF DECEMBER 31ST, ¢, less sooner re as provided.

DS
&
) &&» " “ﬂw Y ¢

NATIONAL GRANGE MUTUAL INSU OMPANY BRA X ”’%
THIS POWER IS INVALID IF RED DIAGONAL IMP " NATIO, AL éRANGE MUTUAL INSURANCE COMPANX \ c’g
HAMPSHIRE " IS NOT SHOWN IN ITS ENT i gg
State of New Hampshire, County of Cheshu@ @ INT
On this 6th day of December, 2002, bef vubscnber ad Public of the State of New Hampshire in and County of = \\§

.4:',

Cheshire duly commissioned and q came William C cKenna of the National Grange Mutual Insurance el tozne -
personally known to be the off,z;;‘? Q§cr1'bed herein, @53d who executed the preceding instrument, and he acknowledge®@ghe a':mup,dn\‘\ \\
of same, and being by me fqlly swgrn deposed ﬁ) that he is an officer of said Company, aforesaid: that the seal At e
preceding instrument is tbe\ orate seal of ompany, and the said corporate seal and his signature as officer were duly affixed
and subscribed to the s dg;strumen @—&)@om}' and direction of the said Company; that Article V, Section 2 of the By-Laws of
said Company 1s rce

IN WITNES@ KEREOF, [have hexeunto set my hand and affixed by official seal at Keene, New Hampshire this ..,‘,

K

//

6th day of l%e{e ber, 2002. & M,
. /‘i ZI o8 v;k YO, f]’ ’I"
: \\wv ,Juenwm _5* S /..;9 %,
S 3 ,\ ODTARY "
Notary Public g o 0= B¥

My Commission Expires: May 13,,;563’ \C
I Lyn E. Landry, Assistant Vice President of the National Grange Mutual Insurance Company, do hereby certify tlﬁt the. alﬂvsahd 2
foregoing is a true and correct copy of a Power of Attorney executed by said Company which is still in force and effpo{« SR

IN WITNESS WHEREOF, 1 have hereunto set my hand and affixed the seal of said X@ I\j@ﬁ? q‘%ﬁﬂ -,c‘f\ o~

31T  dayof DECEMRER ,2003 IR
Assisfant Vice President

'14 o
te )
LTI T

68-7,-v.002 brittonc

S slier. ¢r alteration of this documant is prohibited. This power is void uniess seals are readable

thﬁ *\‘"*‘ is ambessed. The diagona! imprint. warning and confirmation must be in red ink.

v of artached bone, call NGM at: Keens 803-358-1338: Richmond 804-270-6811 ext. 138:
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Clains for Dainages 318, 4.7.9, 6,11, 6.2.5, Construction Manager's Relationship with
8.3.2,9.5.1.2, 10.L.4 Subcontractors 4610, 5. 3.1, 9.6. 3, 9.6.4
Claims Subject to Arbitration 47.2, 4.8.4 4.6.1 Construction Manager's Representations 9.4.3. 9.5.1
Cleaning Up 3.15,6.3 (,:onstrualjon Manager's Sjle Visits ) 9.4.4, 9.5.1
Commencement of Sfafutory Limitation Period 13.7 (,onst.ruclum Schedules, Contraclor's 310, 4.6.3, 4.6.4
Commencement of the Work, Conditions Relatingto 2.2 2.2, Conf!nggnf Assignment of Subcontracts 5.4
B2003.2.2, 370, 1101 3.02.6, 4.7.7, 5.0.1, Continuing Contract Performance 4.7.4
6.2.2,8.1.2,8.2,2,9.2, 1113, 11.3.6, 11.4.1 Contract, Definition of LL2
Commencement of the Work, Definition of 8.1.2 CONTRACT, TERMINATION OR
Communications, Owner to Architect 22,6 SUSPENSION OF THE +7.7, 5.4.1.1, 14
Commun_ical.ions. Owner to Construction Manager 2.26 Contract Administration 333041 9.4, 9.5
CO“""“'“_C?}“‘)“S_ Facilitaling Contract Contract Award and Execution, Conditions Relating to 7.1, 310,
X Adqumslrahqn' _ 3.9 4.6.7, 5.2.1 $.2,9.2, ILL3, IL3.6, .41
Completion, Condminz lR(.‘elalmg lo s 3L 315, 4.6.5, Contract Documents, The 11,127
o d709.4.209.8,9.9.1. 9.0, 1135, 12.2.2, 13.7.1 Contract Documents, Copies Furnished and Use of L3, 2.2.5, 5.3
COMPLETION, PAYMENTS AND 9 Contract Documents, De%ini(ion of L1l
Completion, Substantial 4.6.16, 4.7.5.2, 8.1.1, Contract Performance During Arbitration 4.7.4, 4.9.3
81.3,8.23,9.8,9.91,12.2.2,13.7 Coutract Sum 38,4.7.6.4.7.7, 4.8.4,
Compliance with Laws L3, 3.6, 3.7, 343, 4.1.1, 10.2.2, 523 7.2, 7.3 9.11 9.7, 1131, 12.2.4, 12,3, 14.2.4
UL 130013500, 13.5.2, 13,6, Igull, 14.2.1.3 Contract Sum, Definition of 9.L1
Concealed or Unknown Conditions 4.7.6 Contract Time 4.7.6, 4.7.8.1, 4.8.4,
Conditions of the Contract 111, LLY, 6.1.1 7:2.1.3: 7.3, 8.2.1, 8.3.4, 9.7, 12.1.1
Counsent, Written L34 3028, 3.14.2, 4.7.4. Contract Time, Definition of 8.1.1
495, 9.3.2, 9.8.2, 9.9.1, 9.10.2, 9.10.3, CONTRACTOR 3
1042, 10130 130, 130y 11300, 13.2, 13,42 Contractor, Definition of 3L 612
CONSTRUCTION BY OWNER OR BY OTHER Contractor's Bid LLL
CONTRACTORS L4, 6 Contractor's Construction Schedules 3.10
Construction Change Directive, Definition of 7.31 Contractor's Employees 332, 3.4.2, 3.8,
Construction Change Directives LLL 4.6.3,7.1,7.3, 9.3.1.1 3.9, 3.18, 4.6.6, 4.6.10, 8.1.2,10.2. 10.3. 11.11, 14.2.1.1
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Contractor's Liability Insurance * N u3as
Contractor's Relationship with Other Contractors

and Owner's Own Forces 1255, 314.2+ 46,3, 4.6.7, 12.2.5

Contractor's R elationship with Subcontractors L2.4, 3.3.2, 38,1,

' 318.2,5.2, 5.3, 5.4, 9.6.2, 11.3.7, 1L.3.8, 14.2.1.2

“ontractor's Relationship with the Architect L1.2, 3.2, 3.2.2,

3330350 3.7.3, 3000, 3.10.3, 3ALL 3.12.6, 3.12.8,

4:12.9, 3.16.1, 118, 4.6.6, 4.6.7, 4.6.10, 4.6.12, 4.6.19, 5.2,

6.2,2,7.3.41 9:2, 9.3.1, 9.8.2, 9.10.3,10.1.2, 10.1.5,

10.2.6, 11.3.7, 12.1, 13.§

Contractor's Relationship with the Construction Manager LL2,

320 322330 3.3.3, 3.5.0L 3.7.3, 3.7.4, 3.10.0, 1.10.2,

310.3, 3101, 3125, 3.12.6, 3.12.8, 3.12.9, 34211,

313.2, 3.14.2, 3.15.2, 3.16.1, 3.17.0, 348.1, 3.48.3, 4.6.3,

6. 4.0:6, 5.2, 6.2.1, 6.2.2, 7.0.2, 7.2.1, 7. 3y 7.3.6 7.3.9,

8.3.0,9.2.1,9.3.1, 9.4.1, 9.4.2, 9-4.3 9.7.1, 9.8.2, 9.9.1,

910,14 9.10.2, 9.10.3, 10.1L.1,10.1.2, 10.1.5, 10.2.6,

.37, 12,1, 13.5.1, 13.5.2, 13.5.3, 13.5.4

Contractor's Representations '

Contractor's Responsibility for Those

Performing the Work

: 132, 318, 4.6.6, 10
Contractor's Review of Contract Documents

1.2.2,3.2,3.7.3

Contractor's Right to Stop the Work ey

Contractor’s Right to Terminale the Contract o g
Contractor's Submiltals 330, 305 312, 4.6.12, 5,20, 5.2.3,
7:36,9.2,9.31, 9.8.2, 9.9.1, 9.10.2, 9.10.3, 10.1.2, 11.4.2

Contractor's Superintendent 39,10.2.6
Contractor's Supervision and Construction Procedures 1.2.44 3.3,
341 4.6.6, 8.2.2,8.2.3, 10

Contractual Liability [nsurance ILLL7, .20, 11.3.1.5
Coordination and Correlation 1.2.2, L.2.4, 3.3.1, 3.10, 3.12.7, 6.2.1
Copies Furnished of Drawings and Specifications L3, 2.2.5, 3.1
Correction of Work 2.3, 2.4h 32, 461, 9.8.2, 9.9.1,
12.1.2, 122, 13.7.1.3

Cost, Definition of 7.3.6
Costs 2.4 3.2.1 374 382, 3052, 4.7.6, 4.7.7, 4.7.8.1,5.2.3,
6.1.1,6.2.3 6.3, 7.3.3.3, 7.3.6, 7.3.7, 9.7, 9.8.2,9.10.2,

1L3.L.2,0L3.L3, 10.3.44 1L.3.9, 121, 12.2.1,

12.2.4, 12.2.5, 13.5, 14

-utting and Patching 3.14,6.26
Damage (o Construction of Owner or Other
Contractors 314.2, 6.2.4, 9.5.1.5, 10.2.1.2,
10.2.5, 10.}, ILL, IL3, 12.2.5
314.2,9.9.,10.2.0.2,10.2.5, 10.3, 1.3
Damages, Claiins for 318, 4.6.9. 6.11,6.2.5, 8.3.2, 9.5.1.2, 10.1.4
Damages for Delay 6.11,8.3.3,9.5.1.6, 9.7
Date of Commencement of the Work, Definition of 8.1.2
Date of Substantial Completion, Definition of 8.3
Day. Definition of AW
Decisions of the Architect 4.6, 4.7, 6.3, 8.1.3, 8.3.1,
9-2,9.4.9.5.1,9.8.2,9.9.1, 10.1.2, 13.5.2, 14.2.2, 14.2.4

Decisions of the Construction Manager 4.3 7.3.6,7.3.7,7.3.8,

931 9.4.1, 9.4. 34 9.5.1

Damage to the Work

Decisions to Withhold Certification
Defective or Nonconforming Work, Acceplance,
Rejection and Correction of 2.3 2.4 3.5.1, 4.6.1,
4610, 4.7.5, 9.5, 9.8.2, 9.9.1, 10.2.5, 12, 13.7.1.3
Defective Work, Definition of 3.5.1
Definitions - LL 2.1 3, 3.5.0, 3020, 302.2, 302.3,
411 4.2 4.7.1. 5.1 6.1.1, 7.2.1, 7.3.1, 7.3.6, 8.1, 9.1, 9.8.1
Delays and Extensions of Time 4.7.1 4.7.8.1, 4.7.8.2,
: 6.1, 6.2,3, 7.2.1, 7.3.1.3, 7.3.4,
7:35.7.3.8,7.29,8.1.1, 8.3, 10.3.1, 14114

Disputes 4.7.4.8. 4.9, 6.2.5,6.3,7.1.8, 9.3.1.2
Documents and Samples at the Site 3
Drawings, Definition of LLS

Drawings and Specificalions, Lise and

1.2.2, 3.5.1, 3112.7, 6.2.2, 8.2.1,9.3.3

9.5,9.7, 14113 -

P

()wnéréhip of

, LLLL3 2.2.5, 30, 5.3
Duty 10 Review Contract ocuments :

and Field Conditions ! ' 32
Effective Date of Insurance - 8.2.2,11.1.2
Emergencies 4.7.7,10.3

Employees, Conlractor's 33.2534.2, 3.8.1, 3.9,
318.1, 3.18.2, 4.6.6, 4.6.10, 8.1.2, 10.2, 10.3, 1L.L1, 14.2.1.1
Equipment, Labor, Materials and
‘ 38.2 1122, 323, 32,7, B2 303 305, 4.6.12, 6.2.1,
7-36,9.3.2, 9.3.3, 113, 12.2.4, 14.0.2, 14.2.1, 14.2.2
Execution and Progress of the Work 12.3, 3.4.1,
’ 35.1, 4.6.5, 4.6.6, 4.7.4, 4.7.8, 6.2.2,
. 713, 8.2,8.3, 9.5, 9.9.1,10.2.3, 10.2.4
Execution, Correlation and Intent of the
Contract Documents

Extensions of Time
Failure of Payment by Conlractor
Failure of Payment by Owner .
Faulty Work (See Defective or Nonconforming Work)
Final Completion and Final Payment 46.1, 4.6.16,
' 47.2:4.7.5 9.10, 1LL2 WL 3 L35, 12,30, 13.7
Financial Arrangements, Owuer's ) o 2.2
Fire and Extended Coverage Insurance H.3.LL 1L3.5, 1.3.7

, 1.2,3.7.4

47:h 4.7.8,7.2.1.3, 8.3, 10.3.1
9.5.1.3, 14.2.1.2
4.7.7, 9.7, 14.1.3

‘GENERAL PROVISIONS ‘ ' 1

Governing Law : 13.1
Guarantees (See Warranty and Warranlies)

Hazardous Malerials 10.1, 10.2.4
[dentification of Contract Docutnents 121
ldentification of Subcontractors and Suppliers 5.2.1

Indemnification 317, 318, 9.10.2.10.1.4, 1.3.1.2, 11.3.7
Information and Services Required of the Owner 2.1.2,
2.2, 4.7.4.6.2.6, 9.3.2, 9.6.1, 9.6.4, 9.8.3, 9.9.2,

9.10.3, 10.1.4, 11.2, 1.3, 13.5.1, 13.5.2

Injury or Damage to Person or Property 4.7.9

Inspections 33.30 3340 3.7.1, 4.6.5, 4.6.6, 4.6.16,

4.7.6,9.4.3, 9.8.2, 9.9.2, 9.10.1, 12.L.1, 13.5
Instructions to Bidders 111
Instructions to the Contractor 38y 4.6.13, 5.2.1, 7, 12,1, 13.5.2
Insurance 47.9: 6.L1, 7.3.6.44 9.3.2, 9.8.2, 9.9.1, 9.10.2, 11

11.3.2
L1303
8.2.2,11.1.2

Insurance, Boiler and Machinery
Insurance, Contractor's Liability
Insurance, Effective Date of

Insurance, Loss of Use 1n.33
Insurance, Owner's Liability 112, 1343
Insurance, Property 10.2.5, 11.3

Insurance, Stored Materials 9.3.2, 1.3.1.4
INSURANCE AND BONDS n
Insurance Companies, Consent to Partial Occupancy 9.9.1, 11.3.11
Insurance Companies, Setllement with 1.3.10

Intent of the Contract Documents

1.2.3, 3.2.4, 4.6.10, 4.6.12, 4.6.19, 4.6.20, 7.4
13.6

125, Ly 1.5, 411 4.7.1, 5.0, 6.1.2, 8.1
4.6.18, 4.6.19, 4.7.7
4.9.5

Interest
Interpretation
Interpretations, Written
Joinder and Consolidation of Claims Required
Judgment on Final Award 4.9.0, 4.9.4.1, 4.9.7
Labor and Materials, Fquipment LL3 LL6, 3.4, 3.5.1,
382, 312.2, 312,30 32,7, BI2AL 343, 31540, 4.6.12,
6.2.1,7.3.6, 9.3.2, 9.3.3, 12.2.4, 14.1.2, 14.2.1, 14.2.2
Labor Disputes 8.3.1
Laws and Regulations L3 3.6, 37, 303, 411, 4.9.5. 4.9.7,
9.9.1, 10.2.2, 11, 1.3, 131, 1341, 13.5.1, 13.5.2, 13.6
Liens 2.1.2, 4-7.2, 4.7.5.1, 8.2.2, 9.3. 3, 9.10.2
Limitation on Consolidation or Joinder 4.8.5

LL3, LL6, 3.4, 3.5.1, -
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1

Limitations, Statutes of
Limitations of Authority 134 46102 4,6.17,
CY5.2.2,5.2.4, 7.4, 11300

2.3 3.2.1 3.5.0, 3.7.3 3.02.8, 3.12.11

317, 318, 4.6.10, 4.6.12, 4.6.19, 6.2.2, 9.4.3, 5.6.4,
9:10:4 10,144 10.2.5, 11:1.2, 11.2.1, 1.3.7, 13.4.2, 13.5.2

Limitations of Time, General 2.2.1 2.2.4, 3.2.1, 3.7.3, 3.8.2,
310, 312.5, X151 4.6.1, 4.6.12, 4.6.18, 4.7.2, 4.7.3, 474

4.7:61:4.7.9 4.6.4.2, 5.2.1, 5.2.3, 6.2.44 7.3.4, 7.4 8.2, 9.2,

9.5 9.6.2, 9.8, 9,10, 1L.1.3, 11.3.1, 11.3.2, 1L.}.5,

. IL3.6, 12.2.1, 12.2.2, 13.5, 13.7, 14.3

Limitations of Time, $pecific 212, 2.2.1, 2.4, 3.10, 310, 30501,
461, 4.6.18, 4.7, 4.8, 4.9, 5.3, 5.4, 7.3.5, 7.3.9, 8.2, 9. 3.1,
920 9l 9.6. 9.7, 9.8.2, 9.10.2, 1113, 11.3.6, 11. 3.0,
1300 12,22, 12.2.4, 12.2.6, 13.7, 14.1, 14.2.2
11.3.3

L34, 3121, 4.6.7, 4.6.10,

5.2.1 9.3.1 9.3.1.2, 9.3.3, 9.4.3, 9.6.5, 9.10.4
Materials, Hazardous 10.1, 10.2.4
Materials, Labor, Equipment and LL3, LL6, 3.4.1, 35.1,
3.8.2,312.2, 3.02.3, 3127, 392,10, 313, 315.1, 4.6.12,

] 6.2.1,7.3.6, 9.3.2, 9.3.3 12.2.4 14.1.2, 14. 2.1, 14.2.2

Means, Methods, Techniques, Sequences and : : . :

Procedures of Construction 330 4.6.6, 4.6.12,9.4.3
Minor Changes in the Work 1L, 4.6.13,4.7.7,. 7.1, 7.4
MISCELLANEOUS PROVISIONS 13
Moadifications, Definition of LLL
Modifications to the Contract LLL 112, 3.7.3,
311 4.1.2, 4.6., 5.2.3, 7, 8.3.1, 9.7

Limitations of Liubility

Loss of Use Insurance
Material Suppliers

Mutual Responsibility 6.2
Nonconforming Work, Acceptance of 123
Nonconforming Work, Rejection and Correction of 2.3,

4.7.5.2, 9.5.2, 9.8.2, 12, 13.7.1.3

2.3: 240 32,1 3.2.2, 3.7.3, 3.7.44 3.9, 3.12.8,

342.9, 317, 4.7, 484 4.9, 5.2.1, 5.3, Sedul.l, 8.2.2, 9ol
9.5.1, 9.7, 9.10, 10.1.2, 10.2.6, 1.1, 11.3, 12.2.2,

12,244 13.3, 13.5.1, 13.5.2, 14,

2.3 2,44 3.9, 3.12.8, 3.12.9,4.7, 4.8.4, 4.9,

5.2.1 5.3, 5.4.1.1, 8.2.2, 9.4.1, 9.5.1, 9.7, 9.10, 10.1.2,
10.2.6, 1L.L3, 113y 12,2.2, 12.2.4, 13.3,13.5.2, 14

Notice of Testing and [nspections 13.5.1, 13.5.2
Notice lo Proceed 8.2.2
Notices, Permits, Fees and 2.2.3, 3.7, 313, 7.3.6.4. 10.2.2
Observations, Architect’s On-Site 4.6.5, 4.6.9, 4.6.10, 4.7.6,
9.4.4» 9.5.1, 9.10.1, 12.1.1, 13.5

Observations, Construction Manager's On-Site 9.4.4, 12.1.1
Observations, Contractor's 1.2.2,3.2.2
Occupancy 9.6.6, 9.8.1, 9.9, 1.3.11
On-Site Inspections by the Architect 4.6.5, 4.6.16, 4.7.6,
9.4.4, 9.8.2, 9.9.2, 9.10.1

Notice

Notice, Written

On-Site Observations by the Architect 4.6.5, 4.6.9, 4.7.6,
9.4eds 9:5.1, 9.10.1, 13.5
On-Site Observations by the Construction Manager 9.dudfy G.5.1

Orders, Wrilten 2.3, 3.9, 4.7.7, 7, 8.2.2, 11.3.9, 12.1,

12.2,13.5.2, 14.3.1

114, 314.2, 4.6.7, 4.9.5, 6, 11.3.7,

i 12.1.2, 12.2.5

OWNER 2

Ownmer, Definition of 21
Owner, Information and Services

Required of the

Other Contracts and Contractors

2.1.2, 2.2, 4.6.2, 4.6.4, 6, 9,

10.1.4, 10.1.6, 11.2, 11.3, 13.5.1, 14.L.L5, 14.1.3

38,1, 5.2, 5.2.4, 5.4.1,
7-30 8.2.2,9.3.1, 9.3.2, 1.4, 12.2.4, 13.5.2, 14.2, 14.3.1
Owner's Financial Capability 2.2.1, 14.1.1.5
Owner’s Liability Insurance 1.2

Owner's Authority

4.9.4.2,12.2.6, 13.7 18 "
. Owner's Relalionship with Subcontractors

" Payment, Failure of

: 11.3.3
11.2,5.2.1, 5.4.1, 9.6.4
2.4.12.2.4, 14.2.2.2

Owuer's Loss of Lse Insurapce

Owner's Right to Carry Out the Work

Owner's Right to Clean Up 6.3
Owner's Right to Perform Construction with Own
Forces and to Award Other Contracts 6.1
Owner’s Right to Stop the Work 23,477
Qwner's Right to Suspend the Work 14.3
Owner's Riglt to Terminate the Contract ‘ ' 14.2
Ownership and Use of Architect's Drawings,
Specifications and Other Documents L, 1.3,
: : 2.2.5,6.3
Partial Occupancy or Use 9.6.6,9.9, 11.3.11
Patching, Cutting and 3.14,6.2.6
Patents, Royalties and 3.17

4.6.9,9.2,9.3,9.4,9.5.1, 9.8.3,
9.10.1, 9.10.3, 9.10.4, 14.2.4

Payment, Certificates for 4.6.9,4.6.16,9.3.3, 9.4, 9.5,

9.6.1,9.6.6, 9.7.1, 9.8.3, .10.1, 9.10.3, 13.7, 14.1.1.3, 14.2.4

47.7,9-51.3, 9.7, 9.10.2, 14.1.1.3, 14.2.1.2

4.6.1, 4.6.16, 4.7.2, 4.7.5,9.10, u.1.2

ILL3, ML 3.5, 12,30

Payment, Applications for

Payment, Final

Payment Bond, Performance
Bond and 7:3.6.4 9.10.3, .39, 11.4
Payments, Progress 4.7.4,9.3, 9.6, 9.8.3,9.10.3,13.6, 14.2.3
PAYMENTS AND COMPLETION 9,14
Payments to Subcontractors 5:4-2, 9.5.1.3, 9.6.2,
9.6.3, 9.6.4, 11.3.8, 14.2.1.2
PCB 10.1.2, 10.1.3, 10.1.4
Performance Bond and Payment Bond 7:36.4,9.10.3, 11.3.9, 11.4
Permits, Fees and Notices 2.2.3. 3.7, 313, 7.3.6.4, 10.2.2
PERSONS AND PROPERTY, PROTECTION OF 10
Polychlorinated Biphenyl 10.1.2, 10.1.3, 10.1.4
Product Data, Definition of 3122
Product Data and Samples, Shop Drawings 3,392, 427
Progress and Completion 4.6.5, 4.7.4, 8.2
Progress Payments 4.7:4: 9.3, 9.6, 9.8.3, 9.10.3, 13.6, 14 2.3
Project, Definition of the 1.1.4
Project Manual, Definition of the L7
Project Manuals 2.2.5
Project Representatives 4.6.17
Property Insurance 10.2.5, 11.3
PROTECTION OF PERSONS AND PROPERTY . 10
Regulations and Laws L3, 3.6, 3.7, 3.13, 4.1.1, 4.9.7
10.2.2, ILL 1L 3 130, 13.44 13.5.1, 13.5.2, 13.6, 14

Rejection of Work 3.5.1, 4.6.10, 12.2.
Releases of Waivers and Liens 9.10.2
Representations 1.2.2, 3.5.1 3.12.7, 6.2.2, 8.2.1, 9.3.3,

9.4.3, 9.5.1, 9.8.2, 9.10.1
Representalives 2.L1 3.L1, 3.9, 4.L.1,

4.6.1 4.6.17, 5.1.1, 5.1.2, 13.2.1
Resolution of Claims and Disputes 48,49
Responsibility for Those Perforniing the Work 3.3.2,4.6.6, 6.2., 10
Retainage 9.3.1, 9.6.2, 9.8.3, 9.9.1, 9.10,2, 9.10.3
Review of Contract Documents and Field
Conditions by Contractor
Review of Contractor's Submiltals by
Owner, Construction Manager and Architect 3101, 3.10.3,
31, 312, 4.6.12, 4.6.16, 5.2.1, 5.2.3. 9.2, 9.8.2
Review of Shop Drawings, Product Data
and Samples by Contracior 3125
Rights and Remedies 11.2, 2.3, 2.44 3.5.1, 3.15.2, 4.6.10,
4.7.6, 4.9, 5.3, 6.1, 6.3, 7.3.1, 8.3.1, 9.5.1, 9.7, 10.2.5,

1.2.2, 3.2, 3.7.3, 3.12.7
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GENERAL CONDITIONS OF THE CONTRACT FOR CONSTRUCTION

ARTICLE 1
GENERAL PROVISIONS

1.1 BASICDEFINITIONS

1.1.1  THE CONTRACT DOCUMENTS

The Contract Documents consist of the Agreement between
Owner and Contractor (hereinafter the Agreement),
Conditions of the Contract (General, Supplementary and other
Conditions), Drawings, Specifications, addenda issued prior to
execution of the Contract, other documents listed in the
Agreement and Modifications issued after execution of the
Contract. A Modification is (1) a written amendment to the
Contract signed by both parties, (2) a Change Order, (3) a
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*Construction Change Directive or (4) a written order for a
minor change in the Work issued by the Architect. Unless
specifically ennumerated in the Agreément, the Contract
Documents do not include other documents such as bidding
requirements (advertisement or invitation to bid, Instructions
to Bidders, sarmple forms, the Contractor's bid or portions of
addenda relating to bidding requirements). . :

1.1.2  THE CONTRACT

The Countract Documents form the Contract for Construction.
The Contract represents the entire and integrated agreement
between the parties hereto and supersedes prior negotiations,
representations or agreements, either written or oral. The
Contract may be amended or modified only by a Modification.
The Contract Documents shall not be construed to create a
contractual relationship of any kind (1) between the Architect
and Contractor, (2) between the Construction Manager and

_Contractor, (3) between the Architect and Construction

Manager, (4) between the Owner and a Subcontractor or Sub-
subcontractor or (5) between any persons or entities other than
the Owner and Contractor. The Construction Manager and
Architect shall, however, be entitled to’ performance and
enforcement of obligations under the Contract intended to
facilitate performance of their duties.

1.1.3  THE WORK

The term "Work" means the construction and services required
by the Contract Documents, whether completed or partially
completed, and includes all other labor, materials, equipment
and services provided or to be provided by the Contractor to
fulfill the Contractor's obligations. The Work may constitute
the whole or a part of the Project.

1.1.4  THE PROJECT

The Project is the total construction of which the Work
perforimed under the Contract Documents may be the whole or
a part and which may include construction by other
Contractors and by the Owner's own forces including persons
or entities under separate contracts not administered by the
Construction Manager.

1.1.5 THE DRAWINGS

The Drawings are the graphic and pictorial portions of the
Contract Documents, wherever located and whenever issued,
showing the design, location and dimensions of the Work,
generally including plans, elevations, sections, details, schedules
and diagrams.

1.1.6  THE SPECIFICATIONS

The Specifications are that portion of the Contract Documents
consisting of the written requirements for materials,
equipment, construction systems, standards and workmanship
for the Work, and performance of related services.

117  THE PROJECT MANUAL

The Project Manual is;tlle Voh}me usually assembled for the

Work which- may ‘include the bidding requirements, sample

forms, Conditions of the Contract and Specifications.
1.2 EXECUTION, CORRELATION AND INTENT
.21 The Contract Documents shall be signed by the

‘Owner and Contractor as provided in the Agreement. If either

the Owner or Contractor or both do not sign all the Contract
Documents, the . Architect shall - identify such unsigned
Documents upon request.

1.2.2  Execution of the Contract by the Contractor is a
representation that the Contractor has visited the site, become
familiar with local conditions under which the Work is to be
performed and correlated personal observations with
requirements of the Contract Documents.

1.2.3  The intent of the Contract Documents is to include all
items necessary for the proper execution and completion of the

Work by the Contractor. The Contract .Documents are

complementary, and what is required by one shall be as binding
as if required by all; performance by the Contractor shall be
required only to the extent consistent with the Contract
Documents and reasonably inferable from them as being
necessary to produce the intended results.

1.2.4  Organization of the Specifications into divisions,
sections and articles, and arrangement of Drawings shall not
control the Contractor in dividing the Work among
Subcontraclors or in establishing the extent of Work to be
performed by any trade.

1.2.5  Unless otherwise stated in the Contract Documents,
words which have well-known technical or constructior
industry meanings are used in the Contract Documents ir
accordance with such recognized meanings.

1.3 OWNERSHIP AND USE OF ARCHITECT'S
DRAWINGS, SPECIFICATIONS AND OTHER
DOCUMENTS

1.3.1  The Drawings, Specifications and other documents
prepared by the Architect are instruments of the Architect's
service through which the Work to be executed by the
Contractor is described. The Coniractor may retain one
contract record set. Neither the Contractor nor any
Subcontractor, Sub-subcontractor or material or equipiment
supplier shall own or claim a copyright in the Drawings,
Specifications and other documents prepared by the Architect,
and unless otherwise indicated the Architect shall be deemed
the author of them and will retain all common law, statutory
and other reserved rights, in addition to the copyright. All
copies of them, except the Contractor's record set, shall be
returned or suitably accounted for o the Architect, on request,
upon completion of the Work. The Drawings, Specifications
and other documents prepared by the Architect, and copies
thereof furnished to the Contractor, are for use solely with
respect to this Project. They are not to be used by the
Contractor or any Subcontractor, Sub-subcontractor or
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tnaterial *or equipment supplier on other “projects or for
additions to this Project outside the scope of the Work without,
the specific written consent of the Owner*aind Architect. The
Contractor, Subcontractors, Sub-subcontractors and material
or equipment suppliers are granted a limited license to use and
roduce applicable portions of the Drawings, Specifications

J other documents prepared by the Architect appropriate to
and for use in the execution of their Work under the Contract

Documents. All copies made under this license shall bear the-

statutory copyright notice, if any, shown on the Drawings,
Specifications and other documents prepared by the Architect.
Submittal or distribution to meet official regulatory
requirements or for other purposes in connection with this
Project is not to be construed as publication in derogation of
the Architect's copyright or other reserved rights.

1.4 CAPITALIZATION

1.4.1  Terms capitalized in these General Conditions include
those which are (1) specifically defined, (2) the titles of
numbered articles and identified references to Paragraphs.
Subparagraphs and Clauses in the document or (3) the titles of
other documents published by the American [nstitute of
Architects.

1.5 INTERPRETATION

1.5.1 In the interest of brevity the Contract Documents
frequently omnit modifying words such as "all” and "any" and
articles such as "the" and "an," but the fact that a modifier or an
article is absent from one statement and appears in another is
not intended to affect the interpretation of either statement.

ARTICLE 2
OWNER

2.1 DEFINITION

2.1.1  The Owner is the person or entity identified as such in
the Agreement aid is referred to throughout the Contract
Documents as if singular in number. The term "Owner" means
the Owner or the Owner's authorized representative.

2.1.2  The Owner upon reasonable wrilten request shall
furnish to the Contractor in writing information which is
necessary and relevant for the Contractor to evaluate, give
notice of or enforce mechanic's lien rights. Such information
shall include a correct statement of the record legal title to the
property on which the Project is located, usually referred to as
the site, and the Owner's interest therein at the time of
execution of the Agreement and, within five days after any
change, information of such change in title, recorded or
unrecorded. -

2.2 INFORMATION AND SERVICES
REQUIRED OF THE OWNER

2.2.1  The Owner shall, at the request of the Contractor,
prior to execution of the Agreement and promptly from time to
titne thereafier, furnish to the Contractor reasonable evidence

that financial arrangeménts have been ‘mad'e"to.fulﬁl‘l the

Owner's obligations under the Contract. [Note: Unless such
reasonable evidence were furinished on request prior to the
execution of the Agreement, the prospective contractor would
not l}(e/required to execute the Agreement or to conunence the
Work.

2.2.2  The Owner shall furnish surveys describing physical
characteristics, legal limitations and utility locations for the site
of the Project, and a legal description of the site.

2.2.3 Except for permits and fees which are the
responsibility of the Contractor under the Contract
Documents, the Owner shall secure and pay for necessary
approvals, easements, assessments and charges required for
construction, use or occupancy of permanent structures or for
permanent changes in existing facilities. Unless otherwise
provided under the Contract Docuinents, the Owner, through
the Construction Manager, shall secure and pay for the
building permit. : '

.2.2.44 Information or services under the Owner's -control
shall be furnished by the Owner with reasonable promnptness to
avoid delay in orderly progress of the Work.

2.2.5 Unless otherwise provided in the Contract
Documents, the Contractor will be furnished, free of charge,

_such copies of Drawings and Project Manuals as are reasonably

necessary for execution of the Work.

2.2.6 The Owner shall forward all communications to the
Contractor through the Construction Manager and shall
contemporaneously provide the same communications 1o the
Architect.

2.2.7 The foregoing are in addition to other duties and
responsibilities of the Owner enumerated herein and especially
those in respect to Article 6 (Construction by Owner or by
Other Contractors), Article 9 (Payments and Completion) and
Article 1 (Insurance and Bonds).

2.3 OWNER’S RIGHT TO STOP THE WORK

2.3.1  Ifthe Contractor fails to correct Work which is not in
accordance with the requirements of the Contract Documents
as required by Paragraph 12.2 or persistently fails lo carry out
Work in accordance with the Contract Documents, the Owner,
by written order signed personally or by an agent specifically so
empowered by the Owner in writing, may order the Contractor
to stop the Work, or any portion thereof, until the cause for
such order has been eliminated; however, the right of the
Owner 10 stop the Work shall not give rise to a duty on the part
of the Owner to exercise this right for the benefit of the
Contractor or any other person or entity.

2.4 OWNER'S RIGHT TO CARRY OUT THE
WORK

2.4.1  If the Contractor defaults or neglects to carry out the
Work in accordance with the Contract Documents and fails

B 1957 THE AMERICAN TNSTITUTE OF ARCHITECTS, 1735 NEW YORK AVENUE, N.W., WASHINGTON, D.C., 20006-5292. AIA DOCUMENT A201/CMa
GENERAL CONDITIONS OF THE CONTRACT FOR CONSTRUCTION - CONSTRUCTION MANAGER-ADVISER EDITION - 1992 EDITION - AlAG® -
ARNING: Unlicensed photocopying violates U.S. copyright laws and will subject the violater to legal prosecution. This document was

electronically produced with permission of the AIA and can be reproduced in accordance with your license without violation until the date of

expiration as noted below. User Document: a201cmablank.aia -- 10/27/2004. AlA License Number 1127086, which expires on 10/31/2004.

Electronic Format A201/CM3-1992
7




- .
»

within a seven-day period after receipt of written notice from
the Owner lo commence and continue cerrection- of suchs
default or neglect with diligence and promptness, the Owner
may after such seven-day period give the Contractor a second
written notice to correct such deficiencies within a second
seven-day period. If the Contractor within such second seven-
day period after receipt of such second notice fails to
commence and continue to correct any deficiencies, the Owner
may, without prejudice to other remedies the Owner may have,
correct such deficiencies. In such case an appropriate Change
Order shall be issued deducting from payments then or
thereafter due the Contractor the cost of correcting' such
deficiencies, including compensation for the Construction
Manager's and Architect’s and their respective consultants'
additional services and expenses made necessary by such
default, neglect or failure. Such action by the Owner and
amounts charged to the Contractor are both subject 1o prior
approval of the’ Architect, after consultation with the

~ Construction Manager. If payments then or thereafter due the

Contractor are not sufficient to cover such amounts,” the
Contractor shall pay the difference to the Owner.

ARTICLE 3
CONTRACTOR

3.1 DEFINITION

3.1.1  The Contractor is the person or entity identified as
such in the Agreement and is referred to throughout this
Agreement as if singular in number. The term "Contractor”
means the Contractor or the Contractor's authorized
representative.

3.1.2 The plural term "Contractors” refers to persons or
entities who perform construction under Conditions of the
Contract that are administered by the Construction Manager,
and that are identical or substantially similar to these
Conditions.

3.2 REVIEW OF CONTRACT DOCUMENTS AND
FIELD CONDITIONS BY CONTRACTOR

3.2.1 The Contractor shall carefully study and compare the
Contract Documents with each other and with information
furnished by the Owner pursuant to Subparagraph 2.2.2 and
shall at once report to the Construction Manager and Architect
errors, inconsistencies or omissions discovered. The Contractor
shall not be liable to the Owner, Construction Manager or
Architect for damage resulting from errors, inconsistencies or
omissions in the Coniract Documents unless the Contractor
recognized such error, inconsistency or omission -and
knowingly failed to report it to the Construction Manager and
Architect. If the Contraclor performs any construction activity
knowing it involves a recognized error, inconsistency or
omission in the Contract Documents withou! such notice to
the Construction Manager and Architect, the Contractor shall
assume appropriate responsibility for such performance and
shall bear an appropriate amount of the attributable costs for
correction.

3.2.2  The, Contractorsshall take field measurements and
verify field conditions and shall carefully compare such field
measurements and conditions and other information known to
the Contractor with the Contract Documents before
commencing activities. Errors, inconsistencies or omissions
discovered shall be reported to the Construction Manager and
Architect at once. : :

3.2.3  The Contractor shall perform the Work in accordance
with the Coitract Documents and submittals approved
pursuant to Paragraph 3.12.

33 SUPERVISION AND CONSTRUCTION
PROCEDURES

3.3.1 The Contractor shall supervise and direct the Work,
using the Contractor's best skill and atiention. The Contractor

shall be solely responsible for and have control over

construction ‘means, methods, techniques, sequences and

procedures and for coordinating all portions of the Work under

this Contract, subject ‘to .overall coordination of the
Construction Manager as provided in Subparagraphs 4.6.3 and
4.6.4.

3.3.2  The Contractor shall be responsible to the Owner for
acts and omissions of the Contractor's employees,
Subcontractors and their agents and employees, and other
persons performing portions of the Work under a contract with
the Contractor.

3.3.3  The Contractor shall not be relieved of obligations to
perform the Work in accordance with the Contract Documents
either by activities or duties of the Construction Manager or
Architect in their administration of the Contract, or by tests,
inspections or approvals required or performed by person

other than the Contractor.

3.3.4 The Contractor shall inspect portions of the Project
related 1o the Contractor's Work in order to determine that
such portions are in proper condition to receive subsequent
Work.

3.4 LABOR AND MATERIALS

3.41 Unless otherwise provided in the Contract
Documents, the Contractor shall provide and pay for labor,
materials, equipment, tools, construction equipment and
machinery, water, heat, utilities, transportation, and other
facilities and services necessary for proper execution and

. completion of the Work, whether temporary or permanent and

whether or not incorporated or to be incorporated in the Waork.

3.4.2 The Contractor shall enforce strict discipline and good
order among the Contractor's employees and other persons
carrying out the Contract. The Contractor shall not permit
employment of unfit persons or persons not skilled in tasks
assigned to them.

35 WARRANTY

© 1992 THE AMERICAN INSTITUTE OF ARCHITECTS, 1735 NEW YORK AVENUE, N.W., WASHINGTON, D.C., 20006-5292. AIA DOCUMENT A201/CMa
- GENERAL CONDITIONS OF THE CONTRACT FOR CONSTRUCTION - CONSTRUCTION MANAGER-ADVISER EDITION - 1992 EDITION - AIA® -
WARNING: Unlicensed photocopying violates U.S. copyright laws and will subject the violator to legal prosecution. This document w
electronically produced with permission of the AIA and can be reproduced in accordance with yaur license without violation until the date o
expiration as noted below. User Document: a20tcmablank.aia -- 10/27/2004. AIA License Number 1127086, which expires on 10/31/2004.

Electronic Format A201/CMa-1992
8




. o
3$5.1  The Contractor warrants to the Owner, Construction
Manager and Architect that materials and équipment fyrnished
under the Contract will be of good quality and new unless
otherwise required or permitted by the Coutract Documents,
that the Work will be free from defects not inherent in the

ity required or permitted, and that the Work will conform
. .a the requirements of the Contract Documents. Work not
conforming to these requirements, including substitutions not
propetly approved and authorized, may be considered
defective. The Contractor's warranty excludes remedy for
damage or defect caused by abuse, modifications not executed
by the Contractor, improper or insufficient maintenance,
improper operation, or normal wear and tear under normal
usage. If required by the Construction Manager or Architect,
the Contractor shall furnish satisfactory evidence as to the kind
and quality of malterials and equipment.

3.6 TAXES

3.6.1 The Contractor shall pay sales, consum'er; u;se and -

similar taxes for the Work or portions thereof provided by the
Contractor which are legally enacted when bids are received or
negotiations concluded, whether or not yet effective or merely
scheduled to go into effect.

3.7 PERMITS, FEES AND NOTICES

3.7.1 Unless otherwise provided in the Contract
Documents, the Owner shall secure and pay for the building
permit and the Contractor shall secure and pay for all other
permits and governmental fees, licenses and inspections
necessary for proper execution and completion of the Work
which are customarily secured after execution of the Contract
~nd which are legally required when bids are received or
otiations concluded.

3.7.2 The Contractor shall comply with and give notices
required by laws, ordinances, rules and regulations and lawful
orders of public authorities bearing on performance of the

Work.

3.7.3 It is not the Coniractor's responsibility to ascertain
that the Contract Documents are in accordance with applicable
laws, statutes, ordinances, building codes, and rules and
regulations. However, if the Contractor observes that portions
of the Contract Documents are at variance therewith, the
Contractor shall promptly notify the Construction Manager,
Architect and Owner in writing, and necessary changes shall be
accomplished by appropriate Modification.

3.7.4 If the Contractor performs Work knowing it to be
contrary 1o laws, statutes, ordinances, building codes, and rules
and regulations without such notice to the Construction
Manager, Architect and Owner, the Contractor shall assume
full responsibility for such Work and shall bear the attributable
costs.

38 ALLOWANCES

3.8.1 The Contractor shall include in the Contract Sum all

allowances stated in the Contract Documents. Items covered
by allowances shall be’supplied for such amounts and by such
persons or entities as the Owner may direct, but the Contractor
shall not be required to employ persons or. entities against
which the Contractor makes reasonable objection.”

3.8.2 Unless otherwise provided in the Contract
Documents: .

.1 materials and equipment under an'allowance shall be

selected promptly by the Owner to avoid delay in the
Work;

.2 alloWauces shall cover the cost to the Contractor -of
materials and equipment delivered at the site and all
required taxes, less applicable trade discounts;

.3 Contractor's costs for unloading and handling at the
~ site, labor, installation costs, overhead, profit and
other expenses contemplated for statéd allowance

amounts shall be included in the Contract Sum and

not in the allowances;

.4 whenever costs are more than or less than allowances.
the Contract Sum shall be adjusted accordingly by
Change Order. The amount of the Change Order shall
reflect (1) the difference between actual costs and the
allowances under Clause 3.8.2.2 and (2) changes in
Contractor's costs under Clause 3.8.2.3.

3.9 SUPERINTENDENT

3.9.1 The Contractor shall employ a competent
superintendent and necessary assistants who shall be in
attendance at the Project site during performance of the Work.
The superintendent shall represent the Contractor, and
communications given to the superintendent shall be as
binding as if given to the Contractor. Important
communications shall be confirmed in writing. Other
communications shall be similarly confirmed on written
request in each case.

3.10 CONTRACTOR'S CONSTRUCTION
SCHEDULE

3.10.1 The Contractor, promptly after being awarded the
Contract, shall prepare and submit for the Owner's and
Architect's information and the. Construction Manager's

- approval a Contractor's Construction Schedule for the Work.

Such schedule shall not exceed time limits current under the
Contract Documents, shall be revised at appropriate intervals as
required by the conditions of the Work and Project, shall be
related to the entire Project construction schedule to the extent
required by the Contract Documents, and shall provide for
expeditious and practicable execution of the Work.

3.10.2 The Contractor shall cooperate with the Construction

Manager in scheduling and performing the Contractor's Work
to avoid conflict, delay in or interference with the Work of
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other Contractors or the construction or operations of the
Owner's own forces. oo o

3.10.3 The Contractor shall ﬁrepare and keep current, for the

Construction Manager's and Architect's approval, a schedule of

submittals which is coordinated with the Contractor's
Construction Schedule and allows the Construction Manager
and Architect reasonable time to review submittals.

3.10.4 The Contractor shall conform lo the most. recent’

schedules.
3.11 DOCUMENTS AND SAMPLES AT THE SITE .

3.11.1 The Contractor shall maintain at the site for the
Owner one record copy of the Drawings, Specifications,
addenda, Change Orders and other’ Modifications, in good

order and marked currently to record changes and selections

made during construction, and in addition approved Shop
Drawings, Product Data, Samples ‘and similar required
submittals. These shall be available to. the Construction
Manager and. Architect and shall be delivered to the
Construction Manager for submittal to the Owner upon
completion of the Work.

3.12 SHOP DRAWINGS, PRODUCT DATA AND
SAMPLES

3.12.1 Shop Drawings are drawings. diagrams, schedules and
other data specially prepared for the Work by the Contractor or
a Subcontractor, Sub-subcontractor, manufacturer, supplier or
distributor to illustrate some portion of the Work.

3.12.2 Product Data are illustrations, standard schedules,
performance charts, instructions, brochures, diagrams and
other information furnished by the Contractor to illustrate
materials or equipment for some portion of the Work.

3.12.3 Samples are physical examples which illustrate
materials, equipment or workmanship and establish standards
by which the Work will be judged.

3.12.4 Shop Drawings, Product Data, Samples and similar
submittals are not Contract Documents. The purpose of their
submittal is to demonstrate for those portions of the Work for
which submittals are required the way the Contractor proposes
to conform to the information given and the design concept
expressed in the Contract Documents. Review by the Architect
_is subject 1o the limitations of Subparagraph 4.6.12.

3.12.5 The Contractor shall review, approve and submit to
the Construction Manager, in accordance with the schedule
and sequence approved by the Construction Manager, Shop
Drawings, Product Data, Samples and similar submittals
required by the Contract Documents. The Contractor shall
cooperate with the Construction Manager in the coordination
of the Contractor's Shop Drawings, Product Data, Samples and
similar submittals with related documents submitted by other
Contractors. Submittals made by the Contractor which are not

required by the Contract Documents may be returned without
action. .

3.12.6 The Contractor shall perform no portion of the Work
requiring submittal and review of Shop Drawings, Product
Data, Samples or similar submittals until the respective
submittal has been approved by the Construction Manager and

Architect. .Such Work shall be in accordance with approved’

submittals. .

3.12.7 By approving and submitting Shop Drawings, Product
Data, Samples and similar submittals, the Contractor represents
that the Contractor has determined and verified materials, field
measurements and field construction criteria related thereto, or
will do so, and has checked and coordinated the information
contained within such submittals with the requirements of the

. Work and of the Contract Documents.

3.12.8 The Contractor shall not be relieved of responsibility
for deviations from requirements of the Contract Documents

by the Construction Manager's and Architect’s approval of- V

Shop Drawings, Product Data, Samples or similar submittals
unless the Contractor has ~specifically informed the
Construction Manager and Architect in writing of such
deviation at the time of submittal and the Construction
Manager and Architect have given written approval 1o the
specific deviation. The Contractor shall not be relieved of
responsibility for errors or omissions in Shop Drawings,
Product Data, Samples or similar submittals by the
Construction Manager's and Architect's approval thereof.

3.12.9 The Contractor shall direct specific attention, in
writing or on resubmitted Shop Drawings, Product Data,
Samples or similar submittals, to revisions other than those
requested by the Construction Manager and Architect on
previous submittals.

3.12.10 Informational  submittals upon  which  the
Construction Manager and Architect are not expected to take
responsive action may be so identified in the Contract
Documents.

3.12.11 When professional certification of performance
criteria of materials, systems or equipment is required by the
Contract Documents, the Construction Manager and Architect
shall be entitled to rely upon the accuracy and completeness of
such calculations and certifications.

3.13 USE OF SITE

3.13.1 The Contractor shall confine operations atthe site to
areas permitted by law, ordinances. permits and the Contract
Documents and shall not unreasonably encumber the site with
materials or equipment.

3.13.2 The Contractor shall coordinate the Contractor's
operations with, and secure the approval of, the Construction
Manager before using any portion of the sile.

3.4 CUTTING AND PATCHING
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3.14.1 The Contractor shall be responsible for cutting, fitting

or patching required to complete the Work of {o make its parts

fit together properly.

3 The Contractor shall not damage or endanger 2
pusuon of the Work or fully or partially completed
construction of the Owner's own forces or of other Contractors
by cutting, patching excavating or otherwise altering such
construction. The Contractor shall not cut or otherwise alter
such construction by other Contractors or by the Owner's own
forces except with written consent of the Construction
Manager, Owner and such other Contractors; such consent
shall not be unreasonably withheld. The Contractor shall not
unreasonably withhold from the other Contractors or the

Owner the Contractor's consent to cutting or otherwise altering

the Work.

13.5 CLEANING UP

13.5.1 The Contractor shall keep the premises and
surrounding area free from accumulation of waste materials or
rubbish caused by operations under the Contract. At
completion of the Work the Contractor shall remove from and
about the Project waste materials, rubbish, the Contractor's
tools, construction equipment, machinery and surplus
materials.

3.15.2 If the Contractor fails to clean up as provided in the
Contract Documents, the Construction Manager may do o
with the Owner's approval and the cost thereof shall be charged
to the Contractor.

~16 ACCESS TO WORK

5.16.1 The Contractor shall provide the Owner, Construction
Manager and Architect access to the Work in preparation and
progress wherever located.

317 ROYALTIES AND PATENTS

3.17.1 The Contractor shall pay all royalties and license fees.
The Contractor shall defend suits or claims for infringement of
patent rights and shall hold the Owner, Construction Manager
and Architect harmless from loss on account thereof, but shall
not be responsible for such defense or loss when a particular
design, process ot product of a particular manufacturer or
manufacturers is required by the Contract Documents.
However, if the Contractor has. reason to believe that the
required design, process or product is an infringement of a
patent, the Contractor shall be responsible for such loss unless
such information is promptly furnished 1o the Architect.

318 INDEMNIFICATION

3.18.1 To the fullest extent permilted by law. the Contractor
shall indemnify and hold harmless the Owner, Construction
Manager, Architect, Construction Manager's and Architect's
consultants. and agents and employees of any of them from
and against claims, damages, losses and expenses, including but
not limited to attorneys' fees, arising out of or resulting from

- performance qf the Wprk..provide{i that such claim, damage,

loss or expense is attributable to bodily injury, sickness, disease
or death, or to injury to or destruction of tangible property
(other than the Work itself) including loss of use resulting
therefrom, but only to the extent caused in whole or in part by
negligent acts or omissions of the Contractor, a Subcontractor,
anyone directly or indirectly employed by them or anyone for

- whose acts they may be liable, regardless of whether or not such

claim, damage, loss or expense is caused in part by a party
indemnified hereunder. Such obligation shall not be construed
to negate, abridge or reduce other rights or obligations of
indemnity which would otherwise exist as to a party or person
described in this Paragraph 3.18.

3.18.2 In claims against any person or entity indemnified

under this Paragraph 3.8 by an employee of the Contractor, a
Subcontractor, anyone directly or indirectly employed by them

‘or anyone for whose acls they may be liable, the

indemnification obligation under this Paragraph 3.8 shall not
be limited by a limitation on amount or type of damages,
compensation or benefits payable by or for the Contractor or a
Subcontractor under workers' coimnpensation acts, disability
benefit acts or other employee benefit acts.

3.18.3 The obligations of the Contractor under this
Paragraph 3.8 shall not extend to the liability of the
Construction Manager, Architect, their consultants, and agents
and employees of any of them arising out of (1) the preparation
or approval of maps, drawings, opinions, reports, surveys,
Change Orders, designs or specifications, or (2) the giving of or
the failure to give directions or instructions by the
Construction Manager, Architect, their consultants, and agents
and employees of any of them provided such giving or failure
to give is the primary cause of the injury or damage.

ARTICLE 4
ADMINISTRATION OF THE CONTRACT

4.1 ARCHITECT

4.1.1 The Architect is the person lawfully licensed to
practice architecture or an entity lawfully practicing
architecture identified as such in the Agreement and is referred
to throughout the Contract Documents as if singular in
pumber. The term "Architect” means the Architect or the
Architect's authorized representative.

4.2 CONSTRUCTION MANAGER

421 The Construction Manager is the person or entity
identified as such in the Agreement and is referred to
throughout the Contract Documents as if singular in number.
The term "Construction Manager” means the Construction
Manager or the Construction ~Manager's authorized
representative.

43  Duties, responsibilities and limitations of authority of
the Construction Manager and Architect as set forth in the

Contract Documents shall not be restricted, modified or
extended without written consent of the Owner, Construction
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Manager,” Architect and Contractor. Consent shall not be
unreasonably withheld. s L v

4.4 In case of termination of employment of the
Construction Manager or Architect, the Owner shall appoint a
construction  Imanager or architect against whom the
Contractor makes no reasonable objection and whose status
under the Contract Documents shall be that of the former
construction manager or architect, respectively.

4.5 Disputes arising under Paragraphs 4.3 and 4.4 shall be
subject to arbitration.

4.6 ADMINISTRATION OF THE CONTRACT

4.6.1  The Construction Manager and Architect will provide
administration of the Contract as described in the Contract
Documents, and will be the Owner's representatives (1) during
construction,. (2) until final payment is due and (3) with the
Owner's concurrence, from time to time during the correction
period described in Paragraph 12.2. The Construction Manager
and Architect will advise and consult with the Owner and will
have authority to act on behalf of the Owner only to the extent
provided in the Contract Documents, unless otherwise
modified by written instrument in accordance with other
provisions of the Contract.

4.6.2 The Construction Manager will determine in general
that the Work is being performed in accordance with the
requirements of the Contract Documents, will keep the Owner
informed of the progress of the Work, and will endeavor to
guard the Owner against defects and deficiencies in the Work.

4.6.3 The Construction Manager will provide for
coordination of the activities of other Contractors and of the
Owner's own forces with the Work of the Contractor, who shall
cooperate with them. The Contractor shall participate with
other Contractors and the Construction Manager and Owner in
reviewing their construction schedules when directed to do so.
The Contractor shall make any revisions to the construction
schedule deemed necessary after a joint review and mutual
agreement. The construction schedules shall constitute the
schedules to be used by the Contractor, other Contractors, the

Construction Manager and the Owner until subsequently’

revised.

4.6.4 The Construction Manager will schedule and
coordinate the activities of the Contractors in accordance with
the latest approved Project construction schedule.

4.6.5 The Architect will visit the site at intervals appropriate
to the stage of construction to become generally familiar with
the progress and quality of the completed Work and to
determine in general if the Work is being performed in a
manner indicating that the Work, when completed, will be in
accordance with the Contract Documents. However, the
Architect will not be required to make exhaustive or
continuous on-site inspections to check quality or quantity of
the Work. On the basis of on-site observations as an architect,
the Architect will keep the Owner informed of progress of the

- .

Work, and will endeavdr to guatd the Owner against defects
*and deficiencies in the Work,

4.6.,6 The Construction Manager, except to the extent
required by Subparagraph 4.6.4, and Architect will not hav-
control ‘over or charge of and will not be responsible -

construction means, methods, techniques, sequences or
procedures, or for safety precautions and programs in
connection with "the Work, since these are solely the
Contractor's responsibility as provided in Paragraph 3.3, and
neither will be responsible for the Contractor's failure 1o carry
out the Work in accordance with the Contract Documents,
Neither the Construction Manager nor the Architect will have
control over or charge of or be responsible for acts or omissions
of the Contractor, Subcontractors, or their agents or employees,
or of any other persons performing portions of the Work.

4.6.7 Communications
Administration.
Contract. Docuiments or when direct communications have
been specially. authorized,. the. Owner and Contractor shall
communicate through the Construction Manager, and shall
contemporaneously provide the same communications Lo the
Architect. Communications by and with the Architect's
consultants shall be through the Architect. Communications by
and with Subcontractors and material suppliers shall be
through the Contractor. Communications by and with other
Contractors shall be through the Construction Manager and
shall be contemporaneously provided to the Architect.

J

Facilitating Contract

4.6.8  The Construction Manager will review and certify all
Applications for Payment by the Contractor, including final
payment. The Construction Manager will assemble each of the
Contractor's  Applications for Payment with simila-
Applications froin other Contractors into a Project Applicatic
and Project Certificate for DPayment. After reviewing ana
certifying the ainounts due the Contractors, the Construction
Manager will submit the Project Application and Project
Certificate for Payment, along with the applicable Contractors'
Applications and Certificates for Payment, to the Architect.

4.6.9 Based on the Architect's observations and evaluations
of Contractors’ Applications for Payment, and the certifications
of the Construction Manager, the Architect will review and
certify the amounts due the Contractors and will issue a Project
Certificate for Payment.

4.6.10 The Architect will have authority to reject Work
which does not conform to the Contract Documents, and to

" require additional inspection or testing, in accordance with

Subparagraphs 13.5.2 and 13.5.3, whether or not such Work is
fabricated, installed or completed, but will take such action
only after notifying the Construction Manager. Subject to
review by the Architect, the Construction Manager will have
the authority to reject Work which does not conform to the
Contract Documents. Whenever the Construction Manager
considers it necessary or advisable for implementation of the
intent of the Contract Documents, the Construction Manager
will have authority to require additional inspection or testing of
the Work in accordance with Subparagraphs 13.5.2 and 13.5.3,
whether or not such Work is fabricated, installed or completed.
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The foregoing authority of the Construction Manager will be
subject to the provisions of Subparagraphs 4.6.18 throtigh 4.6.20,
inclusive, with respect to interpretations and decisions of the
Architect. However, neither the Architect's nor the
Construction  Manager's authority to act under this
varagraph 4.6.10 nor a decision made by either of them in
. -d faith either 1o exercise or not to exercise such authority
shall give rise to a duty or responsibility of the Architect or the
Construction Manager to the Contractor, Subcontractors,
material and equipment suppliers, their agents or employees, or
other persons performing any of the Work. :

4.6.11 The Coustruction Manager will receive from the
Contractor and review and approve all Shop Drawings, Product
Data and Sainples, coordinate them with information received
from other Contractors, and transmit to the Architect those
recommended for approval. The Construction Manager's
actions will be taken with such reasonable promptness as to
cause no delay in the Work of the Contractor or in the activities
of other Contractors, the Owner, or the Architect. '

4.6.12 The Architect will review and approve or-take other
appropriate action upon the Contractor's submittals such as
Shop Drawings, Product Data and Samples, but only for the
limited purpose of checking for conformance with information
given and the design concept expressed in the Contract
Documents. The Architect's action will be taken with such
reasonable promptuess as to cause no delay in the Work of the
Contractor or in the activities of the other Contractors, the
Owner, or the Construction Manager, while allowing sufficient
time in the Architect's professional judgment to permit
adequate review. Review of such submittals is not conducted
for the purpose of determining the accuracy and completeness
of other details such as dimensions and quantities, or for

bstantiating instructions for installation or performance of

uipment or systems, all of which remain the responsibility of
the Contractor as required by the Contract Documents. The
Architect's review of the Contractor's submittals shall not
relieve the Contractor of the obligations under Paragraphs 3.3,
3.5 and 3.12. The Architect's review shall not constitute approval
of safety precautions or, unless otherwise specifically stated by
the Architect, of any construction neans, methods, techniques,
sequences or procedures. The Architect's approval of a specific
itern shall not indicate approval of an assembly of which the
itemn is a component. -

4.6.13 The Construction Manager will prepare Change
Orders and Construction Change Directives.

4.6.14 Following consultation with the Construction
Manager, the Architect will take appropriate action on Change
Orders or Construction Change Directives in accordance with
Article 7 and will have authority to order minor changes in the
Work as provided in Paragraph 7.4.

4.6.15 The Construction Manager will maintain at the site
for the Owner one record copy of all Contracts, Drawings,
Specifications, addenda, Change Orders and other
Modifications, in good order and marked currently to record all
changes and selections made during construction, and in
addition approved Shop Drawings, Product Data, Samples and

BECH NEW YOR

similar required submitt:als. These  will be available to the
Architect and the Contractor, and will be delivered 1o the
Owner upon completion of the Project.

4.6.16 The Construction Manager will assist the Architect in
conducting inspections to determine the dates of Substantial
Completion and final completion, and will receive and forward
to the Architect written warranties and related documents
required by the Contract and assembled by the Contractor. The
Construction Manager will forward to the Architect a final
Project Application and Project Certificate for Payment upon
complianice with the requirements of the Contract Documents.

4.6.17 If the Owner and Architect agree, the Architect will
provide one or more project representatives to assist in carrying
out the Architect's responsibilities at the site. The duties,
respounsibilities and limitations of authority of such project
representatives shall be as set forth in an exhibit to be
incorporated in the Contract Documents. :

4.6.18 ‘The Architect will interpret and decide matters
concerning performance under and requirements of the

Contract Documents on written request of the Construction
Manager, Owner or Contractor. The Architect's response to
such requests will be made with reasonable promptness and
within any time limits agreed upon. If no agreement is made
concerning the time within which interpretations required of
the Architect shall be furnished in compliance with this
Paragraph 4.6, then delay shall not be recognized on account of
failure by the Architect to furnish such interpretations until 15
days after written request is made for them.

4.6.19 Interpretations and decisions of the Architect will be
consistent with the intent of and reasonably inferable from the
Contract Documents and will be in writing or in the form of
drawings. When making such interpretations and decisions, the
Architect will endeavor to secure faithful performance by both
Owner and Contractor, will not show partiality to either and
will not be liable for results of interpretations or decisions so
rendered in good faith. :

46.20 The Architect's decisions on matters relating tlo
aesthetic effect will be final if consistent with the intent
expressed in the Contract Documents.

4.7 CLAIMS AND DISPUTES

4.7.1 Definition. A Claim is a demand or assertion by one
of the parties seeking, as a matter of right, adjustment or

_ interpretation of Contract terms, payment of money, extension

of lime or other relief with respect to the terms of the Contract.
The term "Claim" also includes other disputes and matters in
question between the Owner and Contractor arising out of or
refating to the Contract. Claims must be made by wrilten
notice. The responsibility to substantiate Claims shall rest with
the party making the Claim.

4.7.2 Decision of Architect. Claims, including those
alleging an error or omission by the Construction Manager or
Architect, shall be referred initially to the Architect for action as
provided in Paragraph 4.8. A decision by the Architect, as
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I')rovided in Subparagraph 4.8.4, shall be required as a condition
precedent to arbitration or litigation of a Claim between ther
Contractor and Owner as (o all such matters arising prior to the
date final payment is ‘due, regardless of (1) whether such
matters relate to execution and progress of the Work or (2) the
extent to which the Work has been completed. The decision by
the Architect in response to a Claim shall not be a condition
precedent to arbitration or litigation in the event (1) the
position of Architect is vacant, (2) the Archilect has not
received evidence or has failed to render a decision within
agreed time limits, (3) the Architect has failed to take action
required under Subparagraph 4.8.4 within 3o days after the
Claim is made, (4) 45 days have passed after the Claim has been
referred to the Architect or (5) the Claim relates to a mechanic's
lien.

4.7.3 Time Limits on Claims. Claims by either party
must be made within 21 days after occurrence of the event
giving rise to- such Claim or within 21 days after the claimant
first - recognizes the condition giving rise to the Claim,
whichever is later. Claims must be made by written notice. An
additional Clainr made after the initial Claim has been
implemented by Change Order will not be considered unless
submitted in a timely manner.

4.7.4 Continuing Contract Performance. Pending
final resolution of a Claim including arbitration, unless
otherwise agreed in writing the Contractor shall proceed
diligently with performance of the Contract and the Owner
shall continue to make payments in accordance with the
Contract Documents.

4.7.5 Waiver of Claims: Final Payment. The making of
final payment shall constitute a waiver of Claims by the Owner
except those arising from:

.1 liens, Claims, security interests or encumbrances
arising out of the Contract and unsettled;

.2 failure of the Work to comply with the requirements
of the Contract Documents; or

.3 terms of special warranties required by the Contract
Documents. -

47.6 Claims for Concealed or Unknown Conditions.
If conditions are encountered at the site which are (1)
subsurface or otherwise concealed physical conditions which
differ materially from those indicated in the . Contract:
Documents or (2) unknown physical conditions of an unusual
nature, which differ materially from thase ordinarily found to
exist and generally recognized as inherent in construction
activities of the character provided for in the Contract
Documents, then notice by the observing party shall be given to
the other party promptly before conditions are disturbed and in
no event later than 21 days after first observance of the
conditions. The Architect will promptly investigate such
conditions and, if they differ materially and cause an increase
or decrease in the Contractor's cost of, or time required for,
petformance of any part of the Work, will recommend an
equitable adjustiment in the Contract Sum or Contract Time, or

v

both. If the Architect,d‘elermines that the conditions at the site

are nol malerially different from those indicated in the
Contract Documents and that no change in the terms of the
Contract is justified, the Architect shall so notify the Owner
and Contractor in writing, stating the reasons. Claims by either
party in opposition to such determination must be made within
21 days after the Architect has given notice of the decision. I}
the Owner and Contractor cannot agree on an adjustment in
the Contract Sum or Contract Time, the adjustment shall be
referred to the Architect for initial determination, subject to
further proceedings pursuant to Paragraph 4.8.

4,7.7 Claims for Additional Cost. If the Contractor
wishes to make Claim for an increase in the Contract Sum,
written notice as provided herein shall be given before
proceeding to execute the Work. Prior notice is not required for
Claims relating to an emergency endangering life or property
arising under Paragraph' 10.3. If the Contractor believes

additional cost is involved for redsons including but not limited -

to (1) a written interpretation from the Architect, (2) an order
by the Owner 1o stop the Work where the Contractor was not
at fault, (3) a written order for a. minor change in the Work
issued by the Architect, (4) failure of payment by the Owner,
(5) termination of the Contract by the Owner, (6) Owner's
suspension or (7) other reasonable grounds, Claim shall be filed
in accordance with the procedure established herein.

4.7.8 Claims for Additional Time.

4.7.8.1 Ifthe Contractor wishes to make Claim for an increase
in the Contract Time, written notice as provided herein shall be
given. The Contractor's Claim shall include an estiinate of cost
and of probable effect of delay on progress of the Work. In the
case of a continuing delay only one Claim is necessary.

4.7.8.2 I[f adverse weather conditions are the basis for a Clain.
for additional time, such Claim shall be documented by data
substantiating that weather conditions were abnormal for the
pertod of time and could not have been reasonably anticipated,
and that weather conditions had an adverse effect on the
scheduled construction.

4.79 Injury or Damage to Person or Property. If
either party to the Contract suffers injury or damage to person
or property because of an act or omission of the other party, of
any of the other party's employees or agents, or of others for
whose acts such party is legally liable, written notice of such
injury or damage, whether or not insured, shall be given to the
other party within a reasonable time not exceeding 21 days after
first observance. The notice shall provide sufficient detail to
enable the other party to investigate the matter. If a Claim for
additional cost or time related 1o this Claim is to be asserted, it
shall be filed as provided in Subparagraphs 4.7.7 or 4.7.8.

4.8 RESOLUTION OF CLAIMS AND DISPUTES

4.8.1  The Architect will review Claimms and take one or more
of the following preliminary actions within ten days of receipt
of a Claim: (1) request additional supporting data from the
claimant, (2) submit a schedule to the parties indicating when
the Architect expects to take action, (3) reject the Claim in
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: 1
wHole or it part, stating reasons for rejection, (4) recommend
approval of the Claim by the other party or (s) suggest a
compromise. The Architect may also, but is not obligated to,
notify the surety, if any, of the nature and amount of the
Claim.

~._.2  [faClaim has been resolved, the Architect will prepare
or obtain appropriate documentation.

4.8.3 IfaClaim has not been resolved, the party making the
Claim shall, within ten days after the Architect's preliminary
response, take one or more of the following actions: (1) submit
additional supporting data requested by the Architect, (2)
modify the initial Claim or (3) notify the Architect that the
initial Claim stands. '

4.8.4 1faClaim has not been resolved after consideration of
the foregoing and of further evidence presented by the parties
or requested by the Architect, the Architect will notify the
parties in writing that the Architect's decision will be made
within seven days, which decision shall be final and binding on
the parties but subject to arbitration. Upon expiration of such
{ime period, the Architect. will render to the parties the
Architect's written decision relative to the Claim, including any
change in the Contract Sum or Contract Time or both. [f there
is a surety and there appears to be a possibility of a Contractor's
default, the Architect may, but is not obligated to, notify the
surety and request the surety's assistance in resolving the
controversy.

49 ARBITRATION

49.1 Controversies and Claims Subject to
arpitration. Any controversy or Claim arising out of or
sted 1o the Contract, or the breach thereof, shall be settled by
arbitration in accordance with the Construction Industry
Arbitration Rules of the American Arbitration Association, and
judgment upon the award rendered by the arbitrator or
arbitrators may be entered in any court having jurisdiction
thereof, except controversies or Claims relating to aesthetic
effect and except those waived as provided for in Subparagraph
4.7.5. Such controversies or Claims upon which the Architect
has given notice and rendered a decision as provided in
Subparagraph 4.8.4 shall be subject to arbitration upon writlen
demand of either party. Arbitration may be commenced when
45 days have passed after a Claim has been referred to the
Architect as provided in Paragraph 4.7 and no decision has been
rendered.

49.2 Rules and Notices for Arbitration. Claims
between the Owner and Contractor not resolved under
Paragraph. 4.8 shall, if subject to arbitration under
Subparagraph 4.9., be decided by arbitration in accordance
with the Construction Industry Arbitration Rules of the
American Arbitration Association currently in effect, unless the
parties mutually agree otherwise. Notice of demand for
arbitration shall be filed in writing with the other party to the
Agreement between the Owner and Contractor and with the
American Arbitration Association, and copies shall be filed with
the Construction Manager and Architect.

49.3 Confract Performance - During Arbitration.
During arbitration ‘proceedings, thé Owner and Contractor
shall comply with Subparagraph 4.7.4. '

49.4 When Arbitration May Be Demanded. Demand
for arbitration of any Claim may not be made until the earlier
of (1) the date on which the Architect has rendered a final

" written decision on the Claim, (2) the tenth day after the

parties have presented evidence to the Architect or have been
given reasonable opportunity to do so, if the Architect has not
rendered a final written decision by that date, or (3) any of the
five events described in Subparagraph 4.7.2. :

4.9.4.1 When a written decision of the Architect states that (1)

the decision is final but subject to arbitration and (2) a demand
for arbitration of a Claim covered by such decision must be
made within 3o days after the date on which the party making
the demand receives the final written decision, then failure to
demand arbitration within said 30 days’ period shall result in
the Architect's décision becoming final and binding upon the
Owner and Contractor. If the Architect renders a decision after
arbitration proceedings have been initiated, such decision may

. be entered. as evidence. but shall not supersede arbitration

proceedings unless the decision is acceptable to all parties
concerned.

4.9.4.2 A demand for arbitration shall be made within the
time limits specified in Subparagraphs 4.9.1 and 4.9.4 and
Clause 4.9.4. as applicable, and in other cases within a
reasonable time after the Claim has arisen, and in no event shall
it be made after the date when institution of legal or equitable
proceedings based on such Claim would be barred by the
applicable statute of limitations as determined pursuant to
Paragraph 13.7.

495 Limitation on Consolidation or Joinder. No
arbitration arising out of or relating to the Contract Documents
shall include, by consalidation or joinder or in any other
manner, the Construction Manager, the Architect, or the
Construction Manager's or Architect's employees or
consultants, except by written consent containing specific
reference to the Agreement and signed by the Construction
Manager, Architect, Owner, Contractor and any other person
or entity sought to be joined. No arbitration shall include, by
consolidation or joinder or in any other manner, parties other
than the Owner, Contractor, other Contractors as described in
Article 6 and other persons substantially involved in a common
question of fact or law whose presence is required if complete
relief is to be accorded in arbitration. No persons or entities
other than the Owner, Contractor or other Contractors as
defined in Subparagraph 3.2 shall be included as an original
third party or additional third party to an arbitration whose
interest or responsibility is insubstantial. Consent to arbitration
involving an additional person or entity shall not constitute
consent Lo arbitration of a dispute not described therein or with
a person or entity not named or described therein. The
foregoing agreement to arbitrate and other agreements to
arbitrate with an additional person or entity duly consented to
by parties to the Agreement shall be specifically enforceable
under applicable law in any court having jurisdiction thereof.
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4.9.6 Claims and Timely Assertion of Claims. A party
who files a notice of demand for arbitration must assert in the’
demand all Claims then known to that party on which
arbitration is permilted to be demanded. When a party fails to
include a Claiin through oversight, inadvertence or excusable
neglect, or when a Claim has matured or been acquired
subsequently, the arbitrator or arbitrators may permit
amendment.

4.9.7 Judgment on Final Award. The award rendered
by the arbitrator or arbitrators shall be final, and judgment may
be entered upon it in accordance with applicable law in any
court having jurisdiction thereof.

ARTICLE 5
SUBCONTRACTORS

5.1 DEFINITIONS

5.1.1 = A Subcontractor is a person or entity who has a direct
contract with the Contractor to perform a portion of the Work
al the site. The term "Subcontractor” is referred to throughout
the Contract Documents as if singular in number and means a
Subcontractor or an authorized representative of the
Subcontractor. The term "Subcontractor” does not include
other Contractors or subcontractors of other Contractors.

5.1.2 A Sub-subcontractor is a person or entily who has a
direct or indirect contract with a Subcontractor to perform a
portion of the Work at the site. The term "Sub-subcontractor”
is referred to throughout the Contract Documents as if singular
in number and means a Sub-subcontractor or an authorized
representative of the Sub-subcontractor.

5.2 AWARD OF SUBCONTRACTS AND OTHER
CONTRACTS FOR PORTIONS OF THE
WORK

5.2.1  Ualess otherwise stated in the Contract Documents or
the bidding requirements, the Contractor, as soon as
practicable afier award of the Contract, shall furnish in writing
to the Construction Manager for review by the Owner,
Construction Manager and Architect the names of persons or.
enlities (including those who are to furnish materials or
equipment fabricated to a special design) proposed for each
principal portion of the Work. The Construction Manager will
promptly reply to the Contractor in writing stating whether or
not the Owner, Construction Manager or Architect, after due
investigation, has reasonable objection to any such proposed
person or entity. Failure of the Construction Manager to reply
promptly shall constitute notice of no reasonable objection.

5.2.2 The Contractor shall not contract with a proposed
person or entity to whom the Owner, Construction Manager or
Architect has made reasonable and timely objection. The
Contractor shall not be required to contract with anyone to
whom the Contractor has made reasonable objection.

5.2.3  [f the Owner, Construction Manager or Architect has
reasonable objection to a person or entity proposed by the

© 1992 THE AMERICAN INSTI l
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Contractor, the Contracter shall propose another to whom the
Owner, Construction Manager or Architect has no reasonable
objection. The Contract Sum shall be increased or decreased by
the difference in cost occasioned by such change and an
appropriate Change Order shall be issued. However, no
increase in the Contract Sum shall be allowed for such change
unless the Contractor has acted promptly and responsively in
submitting names as required.

5.2.4 The Contractor shall not change a Subcontractor,
person or entily previously selected if the Owner, Construction
Manager or Architect makes reasonable objection to such
change.

5.3 SUBCONTRACTUAL RELATIONS

5.3.1 By appropriate agreement, written where legally
required for validity, the Contractor shall require each

Subcontractor, to the extent of the Work o be performed by

the Subcontractor, to be bound to-the Contractor by terms of
the Contract Documents, arid to assume toward the Contractor
all the obligations and responsibilities which the Contractor, by
these Documents, assumes toward the Owner, Construction
Manager and Architect. Each subcontract agreement shall
preserve and protect the rights of the Owner, Construction
Manager and Architect under the Contract Documents with
respect to the Work to be performed by the Subcontractor so
that subcontracting thereof will not prejudice such rights, and
shall allow to the Subcontractor, unless specifically provided
otherwise in the subcontract agreement, the benefit of all
rights, remedies and redress against the Contractor that the
Contractor, by the Contract Documents, has against the
Owner. Where appropriate, the Contractor shall require each
Subcontractor to enter into similar agreements with Sub-
subcontractors. The Contractor shall make available to each
proposed Subcontractor, prior to the execution of th

subcontract agreement, copies of the Contract Documents to
which the Subcontractor will be bound, and, upon written
request of the Subcontractor, identify to the Subcontractor
terms and conditions of the proposed subcontract agreement
which may be at variance with the Contract Documents.
Subcontractors shall similarly make copies of applicable
portions of such documents available to their respective
proposed Sub-subcontractors.

5.4 CONTINGENT ASSIGNMENT OF
SUBCONTRACTS

5.4.1 . Each subcontract agreement for a portion of the Work

" is assigned by the Contractor to the Owner provided that:

.1 assignment is effective only after termination of the
Contract by the Owner for cause pursuant to
Paragraph 14.2 and only for those subcontract
agreements which the Owner accepts by notifying the
Subcontractor in writing; and

.2 assignment is subject to the prior rights of the surety,
if any, obligated under bond relating to the Contract.
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5.4.2 If*the Work has been suspended for more than 30 -
days, the Subcontractor's compensation shall be equitably .

adjusted.

ARTICLE 6
CONSTRUCTION BY OWNER OR BY
OTHER CONTRACTORS

6.1 OWNER'S RIGHT TO PERFORM
CONSTRUCTION WITH OWN FORCES AND -
TO AWARD OTHER CONTRACTS

6.1.1  The Owner reserves the right to perform construction
or operations related 1o the Project with the Owner's own
forces, which include persons or entities under separate
contracts not administered by the Construction Manager. The
Owner further reserves the right to award other contracts in
connection with other portions of the Project or’ dther
construction or operations on the site under Conditions of the
Contract identical or substantially similar to these including
those portions related to insurance and waiver of subrogation.
If the Contractor claims that delay or additional cost is involved
because of such action by the Owner, the Contractor shall make
such Claim as provided elsewhere in the Contract Documents.

6.1.2  When the Owner performs construction or operations
with the Owner's own forces including persons or entities
under separate contracts not administered by the Construction
Manager, the Owner shall provide for coordination of such
forces with the Work of the Contractor, who shall cooperate
with them.

6.1.3 Unless otherwise provided in the Contract

«cuments, when the Owner performs construction or

_erations related to the Project with the Owner's own forces,
the Owner shall be deemed to be subject to the same
obligations and to have the same rights which apply to the
Contractor under the Conditions of the Contract, including,
without excluding others, those stated in this Article 6 and in
Articles 3,10, 11 and 12,

6.2 MUTUAL RESPONSIBILITY

6.2.1 The Contractor shall afford the Owner's own forces;
Construction Manager and other Contraclors reasonable
opportunity for introduction and storage of their materials and
equipment and performance of their activities, and shall
connect and coordinate the Contractor's construction and
operations with theirs as required by the Contract Documents.

6.2.2 1f part of the Contractor's Work depends for proper
execution or results upon construction or operations by the
Owner's own forces or other Contractors, the Contractor shall,
prior to proceeding with that portion of the Work, promptly
report to the Construction Manager and Architect apparent
discrepancies or defects in such other construction that would
render it unsuitable for such proper execution and results.
Failure of the Contraclor so lo report shall constitute an
acknowledgment that the Owner's own forces or other
Contractors' completed or partially completed construction is

fit and proper Lo receive the Contractor's Work, except as to

“defects not then reasonably discovetable.

6.2.3 Costs caused by delays or by improperly timed
activities or defective construction shall be borne by the party
responsible therefor.

6.2.4 The Contractor shall promptly remedy damage
wrongfully caused by the Contractor to completed construction
or partially completed construction or to property of the
Owner or other Contractors as provided in Subparagraph 10.2.5.

6.2.5 Claims and other disputes and matters in question -

between the Contractor and other Contractors shall be subject
to the provisions .of Paragraph 4.7 provided the other
Contractors have reciprocal obligations.

6.2.6  The Owner and other Contractors shall have the same
responsibilities for cutting and patching as are described for the
Contractor in Paragraph 3.14.

6.3 OWNER'S RIGHT TO CLEAN UP.

6.3.1 If a dispute arises among the Contractor, other
Contractors and the Owner as to the responsibility under their
respective contracts for maintaining the premises and
surrounding area free from waste materials and rubbish as
described in Daragraph 3.5, the Owner may clean up and
allocate the cost among those responsible as the Construction
Manager, in consultation with the Architect, determines to be
just.

ARTICLE 7
CHANGES IN THE WORK

7.1 CHANGES

7.1.1  Changes in the Work may be accomplished after
execution of the Contract, and without invalidating the
Contract, by Change Order, Construction Change Directive or
order for a minor change in the Work, subject to the limitations
stated in this Article 7 and elsewhere in the Contract
Documents.

7.1.2 A Change Order shall be based upon agreement
among the Owner, Construction Manager, Architect and
Contractor; a Construction Change Directive requires
agreement by the Owner, Construction Manager and Architect
and may or may not be agreed to by the Contractor; an order
f(lJl' a minor change in the Work may be issued by the Architect
alone. '

7.1.3  Changes in the Work shall be performed under
applicable provisions of the Contract Documents, and
Contractor shall proceed promptly, unless otherwise provided
in the Change Order, Construction Change Directive or order
for a minor change in the Work.

7.1.4  If unit prices are stated in the Contract Documents or
subsequently agreed upon, and if quantities originally
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contemplated are so changed in a proposed Change Order or
Construction Change Directive that application of such unit’
prices to quantities of Work proposed will cause substantial
inequily to the Owner or Contractor, the applicable unit prices
shall be equitably adjusted. - '

7.2 CHANGE ORDERS

7.2.1 A Change Order is a written instrument prepared by
the Construction Manager and signed by the Owner,
Construction Manager, Architect and Contractor, stating their
agreement upon dll of the following: B

.1 achange in the Work;

.2 the amount of the adjustment in the Contract Sum, if
any; and

.3 the extent of the adjustment in the Contract Time, if
any. : :

7.2.2 Methods used in determining adjustments to the
Contract Sum may include those listed in Subparagraph.7.3.3.

7.3 CONSTRUCTION CHANGE DIRECTIVES

7.3.1 ° A Construction Change Directive is a written order
prepared by the Construction Manager and signed by the
Owner, Construction Manager and Architect, directing a
change in the Work and stating a proposed basis for
adjustment, if any, in the Contract Sum or Contract Time, or
both. The Owner may by Construction Change Directive,
without invalidating the Contract, order changes in the Work
within the general scope of the Contract consisting of
additions, deletions or other revisions, the Contract Sum and
Contract Time being adjusted accordingly.

7.3.2 A Construction Change Directive shall be used in the
absence of total agreement on the terms of a Change Order.

7.3.3  If the Construction Change Directive provides for an
adjustment to the Contract Sum, the adjustment shall be based
on one of the following methods:

.1 mutual acceptance of a lump sum properly itemized
and supported by sufficient substantiating data to
permit evaluation;

.2 unit prices stated in the Contract Documents or
subsequently agreed upon;

.3 cost to be determined in a manner agreed upon by the
parties and a mutually acceptable fixed or percentage
fee; or

4 as provided in Subparagraph 7.3.6.
7.3.4  Upon receipt of a Construction Change Directive, the

Contractor shall promptly proceed with the change in the
Work involved and advise the Construction Manager and

B

- Architect of ¢he Contractor's agreement or disagreement with

the method, if any, provided in the Construction Change
Directive for determining the proposed adjustment in the
Contract Sum or Contract Timne. :

7.3.5 A Construction Change Directive signed by the
Contractor indicates the agreement of the Contractor
therewith, including adjustment in Contract Sumn and Contract
Time or the method for determining them. Such agreement
shall be effective immediately and shall be recorded as a
Change Order.

7.3.6 If the Contractor does not respond promptly or
disagrees with the method for adjustment in the Contract Sum,
the method and the adjustment shall be determined by the
Construction Manager on the basis of reasonable expenditures

and savings of those performing the Work attributable to the

change, including, in case of an increase in the Contract Sum, a
reasonablé allowance for-overhead and profit. In such case, and
also under Clause 7.3.3.3, the Contractor shall keep and present,
in such form as the Construction Manager may prescribe, an

_itemized accounting together with appropriate supporting data.

Unless otherwise provided in the Contract Documents, costs
for the purposes of this Subparagraph 7.3.6 shall be limited to
the following:

;1 costs of labor, including social security, old age and
unemployment insurance, fringe benefits required by
agreement or custom, and workers compensation
insurance;

.2 costs of materials, supplies and equipment, including
cost of transportation, whether incorporated or
consurmned;

.3 rental costs of machinery and equipment, exclusive ¢
hand tools, whether rented from the Contractor or
others;

4 costs of premiums for all bonds and insurance, permit
fees, and sales, use or similar taxes related to the
Work; and

.5 additional costs of supervision and field office
personnel directly attributable to the change.

7.3.7 Pending final determination of cost to the Owner,
amounts not in dispute may be included in Applications for
Payment. The amount of credit to be allowed by the Contractor
to the Owner for a deletion or change which results in a net
decrease in the Contract Sum shall be actual net cost as
confirmed by the Construction Manager. When both additions
and credits covering related Work or substitutions are involved
in' a change, the allowance for overhead and profit shall be
figured on the basis of net increase, if any, with respect to that
change. :

7.3.8  If the Owner and Contractor do not agree with the
adjustment in Contract Time or the method for determining it,
the adjustment or the method shall be referred to the
Construction Manager for deterinination.
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73.9 When the Owner and Contractor agree, with the+
determination made by the Construction Manager concerning
the adjustments in the Contract Sum and Contract Time, or
otherwise reach agreement upon the adjustiments, such
:ement shall be effective immediately issued through the
Jnhstruction Manager and shall be recorded by preparation
and execution of an appropriate Change Order.

7.4 MINOR CHANGES IN THE WORK

7.4.1  The Architect will have authority to order minor
changes.in the Work not involving adjustment in the Contract
Sum or extension of the Contract Time and not inconsistent
with the intent of the Contract Documents. Such changes shall
be effected by written order issued through the Construction
Manager and shall be binding on the Owner and Contractor.
The Contractor shall carry out such written orders promplly

ARTICLE 8
TIME

8.1 DEFINITIONS

8.1.1  Unless otherwise provided, Contract Time is the
period of tlime, including authorized adjustments, allotted in
the Contract Docuinents for Substantial Completion of the
Work.

8.1.2 The date of commencement of the Work is the date
established in the Agreement. The date shall not be postponed
by the failure to act of the Contractor or of persons or entities
for whom the Contractor is responsible.

1.3  The date of Substantial Completion is the date
certified by the Architect in accordance with Paragraph 9.8,

8.1.4  The term "day" as used in the Contract Documents
shall mean calendar day unless otherwise specifically defined.

8.2 PROGRESS AND COMPLETION

8.2.1 Time limits stated in the Contract Documents are of
the essence of the Contract. By executing the Agreement the
Contractor confirms that the Contract Time is a reasonable
period for performing the Work.

8.2.2 The Contractor shall not knowingly, except by
agreement or instruction of the Owner in writing, prematurely
commence operations on the site or elsewhere prior to the
effective date of insurance required by Article 11 to be furnished
by the Contractor. The date of commencement of the Work
shall not be changed by the effective date of such insurance.
Unless the date of conumencement is established by a notice to
proceed given by the Owner, the Contractor shall notify the
Owner in writing not less than five days or other agreed period
before commencing the Work to permit the timely filing of
mortgages, mechanic’s liens and other security interests.

8.2.3 The, Conirag,tor- shall proceed exped'iliously with
adequate forces and shall achieve Substantial Completion
within the Contract Time.

8.3 DELAYS AND EXTENSIONS OF TIME

8.3.1  If the Contractor is delayed at any time in progress of
the Work by an act or neglect of the Owner's own forces,
Construction Manager, Architect, any of the other Contractors
or an employee of any of them, or by changes ordered i the
Work, or by labor disputes, fire, unusual delay in deliveries,
unavoidable casualties or other causes beyond the Contractor’s
control, or by delay authorized by the Owner pending
arbitration, or by other causes which the Architect, based on the
recommendation of the Construction Manager, determines
may justify delay, then the Contract Time shall be extended by
Change Order for such reasonable time as the Architect may
determine.

8.3.2 Claims relatilig to time shall be made in accordance
with applxcable provisions of Paragraph 4.7.

8.3.3  This Paragraph 83 does not preclude recovery of
damages for delay by either party under other provnslons of the
Contract Documents.

ARTICLE 9
PAYMENTS AND COMPLETION

9.1 CONTRACT SUM

9.1.1 The Contract Sum is stated in the Agreement and,
including authorized adjustments, is the total amount payable
by the Owner to the Contractor for performance of the Work
under the Contract Documents.

9.2 SCHEDULE OF VALUES

9.2.1 Before the first Application for Payment, the
Contractor shall submit to the Architect, through the
Construction Manager, a schedule of values allocated to various
portions of the Work, prepared in such form and supported by
such data to substantiate its accuracy as the Construction
Manager and Architect may require. This schedule, unless
objected 1o by the Construction Manager or Architect, shall be
used as a basis for reviewing the Contractor's Applications for
Payment.

9.3 APPLICATIONS FOR PAYMENT

9.3.1 At least fifteen days before the date established for
each progress payment, the Contractor shall submit to the
Construction Manager an itemized Application for Payment
for Work completed in accordance with the schedule of values.
Such application shall be notarized, if required, and supported
by such data substantiating the Contractor's right to payment
as the Owner, Construction Manager or Architect may require,
such as copies of requisitions from Subcontractors and material
suppliers, and reflecting retainage if provided for elsewhere in
the Contract Documents.
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9.3.1.1 Such applications may include requests for payment ’
on account of changes in the Work which have been properly
authorized by Construction Change Directives bul not yet
included in Change Orders.

9.3.1.2 Such applications may not include requests for
payment of amounts the Contractor does not intend to pay to a
Subcontractor or material supplier because of a dispute or other
reason.

9.3.2 Unless otherwise provided in the Contract
Documents, payments shall be made on account of materials
and equipment delivered and suitably stored at the site for
subsequent incorporation in the Work. If approved in advance
by the Owner, payment may similarly be made for materials
and equipment suitably stored off the site at a location agreed
upon in writing. Payment for materials and equipment stored
on or off the site shall be conditioned upon compliance by the
Contractor with procedures satisfactory to the Owner to
establish the Owner's title to such materials and equipment or
otherwise protect the Owner's interest, and shall include
applicable imsurance, storage and transportation to the site for
such materials and equipment stored off the site.

9.3.3 The Contractor warrants that title to all Work covered
by an Application for Payment will pass to the Owner no later
than the time of payment. The Contractor further warrants that
upon submittal of an Application for Payment all Work for
which Certificates for Payment have been previously issued and
payments received from the Owuer shall, to the best of the
Contractor's knowledge, information and belief, be free and
clear of liens, claims, security interests or encumbrances in
favor of the Contractor, Subcontractors, material suppliers, or
other persons or entities making a claim by reason of having
provided labor, materials and equipment relating to the Work.

9.4 CERTIFICATES FOR PAYMENT

9.4.1 The Construction Manager will assemble a Project
Application for Payment by combining the Contractor's
applications with similar applications for progress payments
from other Contractors and, afier certifying the amounts due
on such applications, forward them to-the Architect within
seven days.

9.4.2  Within seven days after the Architect's receipt of the
Project Application for Payment, the Construction Manager
and Architect will either issue to the Owner a Project
Certificate for Payment, with a copy to the Contractor, for such
amount as the Construction Manager and Architect determine
is properly due, or notify the Contractor and Owner in writing
of the Construction Manager's and Architect's reasons for
withholding certification in whole or in part as provided in
.Subparagraph 9.5.1. Such notification will be forwarded to the
Contractor by the Construction Manager.

9.4.3  The issuance of a separate Certificate for Payment or a
Project Centificate for Payment will constitute representations
made separately by the Construction Manager and Architect to
the Owner, based on their individual observations at the site

and the data comprising the "Application for Payment
sibmitted by the Contractor, that the Work has progressed to
the point indicated and that, to the best of the Construction
Manager's and Architect's knowledge, information and belief,
quality of the Work is in accordance with the Contract
Documents. The foregoing representations are subject to ar
evaluation of the Work for conformance with the Contraci
Documents upon Substantial Completion, to results of
subsequent tests and inspections, to minor deviations from the
Contract Documents correctable prior to completion and to
specific qualifications expressed by the Construction Manager
or Architect. The issuance of a separate Certificate for Payment
or a Project Certificate for Payment will further constitute a
representation that the Contractor is entitled to payment in the
amount certified. However, the issuance of a separate
Certificate for Payment or a Project Certificate for Payment will
not be a representation that the Construction Manager or
Architect- has (1) made exhaustive or continuous on-site
inspections to check the quality or quantity of the Work, (2)
reviewed the Contractor's ¢onstruction means, methods,

. techniques, sequences or procedures, (3)  reviewed copies of

requisitions' received from . Subcontractors and material
suppliers and other data requested by the Owner to substantiate
the Contractor's right to payment or (4) made examination to
ascertain how or for what purpose the Contractor has used
money previously paid on account of the Contract Sum.

9.5 DECISIONS TO WITHHOLD CERTIFICATION

9.5.1  The Construction Manager or Architect may decide
not to cerlify payment and may withhold a Certificate for
Payment in whole or in part, to the extent reasonably necessary
to protect the Owner, if in the Construction Manager's or
Architect's opinion the representations to the Owner required
by Subparagraph 9.4.3 cannot be made. If the Constructior
Manager or Architect is unable to certify payment in th

amount of the Application, the Construction Manager or
Architect will notify the Contractor and Owner as provided in
Subparagraph 9.4.2. If the Contractor, Construction Manager
and Architect cannot agree on a revised amount, the
Construction Manager and Architect will prompily issue a
Certificate for Payment for the amount for which the
Construction Manager and Architect are able to make such
representations to the Owner. The Construction Manager or
Architect may also decide not to certify payment or, because of
subsequently discovered evidence or subsequent observations,
may nullify the whole or a part of a Certificate for Payment
previously issued, to such extent as may be necessary in the

. Construction Manager's or Architect's opinion to protect the

Owner from loss because of:
.1 defective Work not remedied;

.2 third parly claims filed or reasonable evidence
indicating probable filing of such claims;

.3 failure of the Contractor to make payments properly
to Subcontractors or for labor, materials or
equipment;
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4+ reasonable evidence that the Work cannot be
completed for the unpaid balance of the Contract®

Sum;
.5 damage to the Owner or another contractor;

.6 reasonable evidence that the Work will not be
completed within the Contract Time, and that the
unpaid balance would not be adequate to cover actual
or liquidated daimages for the antlcxpaled delay; or

.7 persistent failure 1o carry out the Work in accordance
with the Contract Docuinents.

9.5.2  When the above reasons for withholding certification
are removed, certification will be made for amounts prevlously
withheld.

9.6 PROGRESS PAYMENTS

9.6.1 After the Construction Manager and Architect have
issued a Project Centificate for Payment, the Owner shall make
payment in the manner and within the time provided in the
Contract Documents, and shall so notify the Construction
Manager and Architect.

9.6.2 The Contractor shall promptly pay each
Subcontractor, upon receipt of payment from the Owner, out
of the amount paid to the Contractor on account of such
Subcontractor's portion of the Work, the amount to which said
Subcontractor is entitled, reflecting percentages actually
retained from payments to the Contractor on account of such
Subcontractor's portion of the Work. The Contractor shall, by
~propriate agreement with each Subcontractor, require each
bcontractor to make payments to Sub-subcontractors in
similar manner.

9.6.3  The Construction Manager will, on request, furnish to
a Subcontractor, if practicable, information regarding
percentages of completion or amounts applied for by the
Contractor and action taken thereon by the Owner,
Construction Manager and Architect on account of portions of
the Work done by such Subcontractor.

9.6.4 Neither the Owner, Construction Manager nor
Architect shall have an obligation to pay or to see to the
payment of morney to a Subcontractor except as may otherwise

- be required by law.

9.6.5 Payment to material suppliers shall be treated in a
manner similar to that provided in Subparagraphs 9.6.2, 9.6.3
and 9.6.4.

9.6.6 A Certificate for Paymenl a progress payment, or
partial or entire use or occupancy of the Project by the Owner
shall not constitute acceptance of Work not in accordance with
the Contract Documents.

9.7 FAILURE OF PAYMENT

9.71 If, lhrough no faull of the . Contractor, 1) the

" Conslruction Manager and Architect do not issue a Project

Certificate for Payment within fourteen days after the
Construction Manager's receipt of the Contractor's Application
for Payment or 2) the Owner does not pay the Contractor
within seven days after the date established in the Contract
Documents the amount certified by the Construction Manager
and Architect or awarded by arbitration, then the Contractor
may, upon seven additional days’ written notice to the Owner,
Construction Manager and Architect, stop the Work until
payment of the amount owing has been received. The Contract
Time shall be extended appropriately and the Contract Sum
shall be increased by the amount of the Contractor's reasonable
costs of shut-down, delay and start-up, which shall be
accomplished as provided in Article 7. .

9.8 SUBSTANTIAL COMPLETION

9.8.1  Substantial Completion is the stage in the progress of
the Work when the Work- or designated portion thereof is
sufficiently . complete - in accordance with the Contract
Docuinents so the Owner can occupy or utilize the Work for its
intended use. .

9.8.2 When the Contractor considers that the Work, or a
portion thereof which the Owner agrees to accept separately, is
substantially complete, the Contractor and Construction
Manager shall jointly prepare and submit to the Architect a
comprehensive list of items to be completed or corrected. The
Contractor shall proceed promptly to complete and correct
items on the list. Failure to include an item on such list does
not alter the responsibility of the Contractor to complete all
Work in accordance with the Contract Documents. Upon
receipt of the list, the Architect, assisted by the Construction
Manager, will make an inspection to determine whether the
Work or designated portion thereof is substantially complete. If
the Architect’s inspection discloses any item, whether or not
included on the list, which is not in accordance with the
requirements of the Contract Documents, the Contractor shall,
before issuance of the Certificate of Substantial Completion,
complete or correct such item upon notification by the
Architect. The Conlractor shall then submit a request for
another inspection by the Architect, assisted by the
Construction Manager, to determine Substantial Completion.
When the Work or designated portion thereof is substantially
complete, the Architect will prepare a Certificate of Substantial
Completion which shall establish the date of Substantial
Completion, shall establish responsibilities of the Owner and
Contractor for security, maintenance, heat, utilities, damage to
the Work and insuratice, and shall fix the time within which
the Contractor shall finish all items on the list accompanying
the Certificate. Warranties required by the Contract
Documents shall commence on the date of Substantial
Completion of the Work or designated portion thereof unless
otherwise provided in the Certificate of Substantial
Completion. The Certificate of Substantial Completion shall be
submilted to the Owner and Contractor for their written
acceptance of responsibilities assigned to them in such

Certificale,
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9'8.3 Upon Substantial ‘Completion of the Work or
designated portion thereof and upon applicatien by the
Contractor and certification by the Construction Manager and
Architect, the Owner shall make payment, reflecting
adjustment in retainage, if any, for such Work or portion
thereof as provided in the Contract Documents.

v

9.9 PARTIAL OCCUPANCY OR USE

9.9.1 The Owner may occupy or use any completed or
partially completed portion of the Work at any stage when such
portion is designated by separate agreement with the
Contractor, provided such occupancy or use is consented to by
the insurer as required under Subparagraph u.3.u and
authorized by public authorities having jurisdiction over the
Work. Such partial occupancy or use may commence whether
or not the portion is substantially complete, provided the
Owner. and Contractor have accepted in writing the
responsibilities  assigned to each of ‘them for payments,
retainage if any, security, maintenance, heat, utilities, damage
to the Work and insurance, and have agreed in writing
concerning the period for correction of the Work and
commencement of warranties required by the Contract
Documents. When the Contractor considers a portion
substantially complete, the Contractor and Construction
Manager shall jointly prepare and submit a list to the Architect
as provided wunder Subparagraph 9.8.2. Consent of the
Contractor to partial occupancy or use shall not be
unreasonably withheld. The stage of the progress of the Work
shall be deterimined by written agreement between the Owner
and Contractor or, if no agreement is reached, by decision of
the Architect after consultation with the Construction
Manager.

9.9.2 Immediately prior 1o such partial occupancy or use,
the Owner, Construction Manager, Contractor and Architect
shall jointly inxspect the area to be occupied or portion of the
Work to be used in order to determine and record the
condition of the Work.

9.9.3 Unless otherwise agreed upon, partial occupancy or
use of a portion or porlions of the Work shall not constitute
acceptance of Work not complying with the requirements of
the Contract Documents. B

9.10  FINAL COMPLETION AND FINAL PAYMENT

.9.10.1 Upon completion of the Work, the Contractor shall.
forward to the Construction Manager a written notice that the
Work is ready for final inspection and acceptance and shall also
forward to the Construction Manager a final Contractor's
Application for Payment. Upon receipt, the Construction
Manager will forward the motice and Application to the
Architect who will promptly make such inspection. When the
Architect, based on the recommendation of the Construction
Manager, finds the Work acceptable under the Contract
Documents and the Contract fully performed, the

Construction Manager and Architect will promptly issue a final
Certificate for Payment stating that to the best of their
knowledge, information and belief, and on the basis of their
observations and inspections, the Work has been completed in

- GENERAL CONDITIONS OF THE CONTRACT FOR CONSTRUCTION -
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accordance .with terms* and conditions of the Contract

Documents and that the entire balance found to be due the
Contractor and noted in said final Certificate is . due and
payable. The Construction Manager's and Architect's final
Certificate for Payment will constitute a further representation
that conditions listed in Subparagraph 9.10.2 as precedent to the
Contractor's being entitled to final payment have been fulfilled.

9.10.2 Neither final payment nor any remaining retained
percentage shall become due until the Contractor submits to
the Architect through the Construction Manager (1) an
affidavit that payrolls, bills for materials and equipment, and
other indebtedness connected with the Work for which the
Owner or the Owner's property might be responsible or
encumbered (less amounts withheld by Owner) have been paid
or other ‘wise satisfied, (2) a cerificate evidencing that

insurance required by the Contract Documents to remain in -

force after final payment is currently in effect and will not be
canceled or allowed to expire until at least 30 days' prior written
notice has been given 10 the Owner, (3) a written statement
that the Contractor knows of no substantial reason that the

‘insuranice will not be renewable to cover the period required by

the Contract Documents, (4) consent of surety, if any, 1o final
payment and (s), if required by the Owner, other data
establishing payment or satisfaction of obligations, such as
receipts, releases and waivers of liens, claims, security interests
or encuimbrances arising out of the Contract, to the extent and
in such form as may be designated by the Owner. If a
Subcontractor refuses 1o furnish a release or waiver required by
the Owner, the Contractor may furnish a bond satisfactory to
the Owner to indemnify the Owner against such lien. If such
lien remains unsatisfied after payments are made, the
Contractor shall refund to the Owner all money that the Owner
may be compelled to pay in discharging such lien, including all
cosls and reasonable attorneys' fees.

9.10.3 If, after Substantial Completion of the Work, fina:
completion thereof is materially delayed through no fault of the
Contractor or by issuance of Change Orders affecting final
completion, and the Construction Manager and Architect so
confirm, the Owner shall, upon application by the Contractor
and certification by the Construction Manager and Architect,
and without terminating the Contract, make payment of the
balance due for that portion of the Work fully completed and
accepted. If the remaining balance for Work not fully
completed or corrected is less than retainage stipulated in the
Contract Documents, and if bonds have been furnished, the
written consent of surety to payment of the balance due for
that portion of the Work fully completed and accepted shall be
submitted by the Contractor to the Architect through the
Construction Manager prior to certification of such payment.
Such payment shall be made under terms and conditions
governing final payment, except that it shall not constitute a
waiver of Claims. The making of final payment shall constitute
a waiver of Claims by the Owner as provided in Subparagraph

4.4.5.

9.10.4 Acceptance of final payment by the Contractor, a
Subcontractor or material supplier shall constitute a waiver of
claims by that payee except those previously made in writing
and identified by that payee as unsettled at the time of final

=
000
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‘Application for Payment. Such waivers shall be in addition to
the waiver described in Subparagraph 4.7.5. | L )

-ARTICLE 10
PROTECTION OF PERSONS AND PROPERTY

.1 SAFETY PRECAUTIONS AND PROGRAMS

10.1.1
maintaining and supervising all safety precautions and
programs in connection with the performance of the Contract.
The Contractor shall submit the Contractor's safety program to
the Construction Manager for review and coordination with
the safety programs of other Contractors.

10.1.2 In the event the Contractor encounters on the site
material reasonably believed to be asbestos or polychlorinated
biphenyl (PCB) which has not been rendered harmless, the
Contractor shall inunediately stop Work in the area affected
and report the condition to the Owner, Construction Manager

and Architect in writing. The Work in the affected area shall -

not thereafter be resumed except by written agreement of the
Owner and Contractor if in fact the material is asbestos or

polychlorinated biphenyl (PCB) and has not been rendered

harmless. The Work in the affected area shall be resumed in the
absence of asbestos or polychlorinated biphenyl (PCB), or
when it has been rendered harmless, by written agreement of
the Owner and Contractor, or in accordance with final
determination by the Architect on which arbitration has not
been demanded. or by arbitration under Article 4.

10.1.3 The Contractor shall not be required pursuant to
Article 7 to perform without consent any Work relating to
~<bestos or polychlorinated biphenyl (PCB).

10.1.4 To the fullest extent perinitted by law, the Owner shall
indemnify and hold harmless the Contractor, Construction

Manager. Architect, their consultants, and agents and
employees of any of them from and against claims, damages,

The Contractor shall be responsible for initiating,

L]

losses and expenses. including but not limited to attorneys’

fees, arising out of or resulting from performance of the Work
in the affected area if in fact the material is asbestos ot
polychlorinated biphenyl (PCB) and has not been rendered
harmless, provided that such claim, daimage, loss or expense is
attributable to bedily injury, sickness, disease or death, or to
injury to or destruction of tangible property (other than the
Work itself) including loss of use resulting therefrom, but only
to the extent caused in whole or in part by negligent acts or
omissions of the Owner, anyone directly or indirectly employed
by the Owner or anyone for whose acts the Owner may be
liable, regardless of whether or not such claim, damage, loss or
expense is caused in part by a party indemnified hereunder.
Such obligation shall not be construed to negate, abridge or
reduce other rights or obligations of indemnity which would
otherwise exist as to a party or person described in this
Subparagraph 10.1.4.

10.1.5  Ifreasonable precautions will be inadequate to prevent
foreseeable bodily injury or death to persons resulting from a
material or substance encountered on the site by the
Contractor, the Contractor shall, upon recognizing the

Q19921
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. condition, immediately stop Work in the affected area and

report the condition to the Owner, Construction Manager and
Architect in writing. The Owner, Contractor, Construction
Manager and Architect shall then proceed in the same manner
described in Subparagraph 10.1.2.

10.1.6 The Owner shall be responsible for obtaining the
services of a licensed laboratory to verify a presence or absence
of the material or substance reported by the Contractor and, in
the event such material or substance is found to be present, to
verify that it has been rendered harmless. Unless otherwise
required by the Contract Documents, the Owner shall furnish
in writing to the Contractor, Construction Manager and
Architect the names and qualifications of persons or entities

- who are to perform tests verifying the presence or absence of

such material or substance or who are to perform the task of
removal or safe containment of such imaterial or substance. The
Contractor, the Construction Manager and the Architect will

promptly reply Lo the Owner in writing stating whether or not

any of them has reasonable objection to the persons or entities

_proposed by the Owner. If the Contractor, Construction

Manager or Architect has an objection to a person or entity
proposed by the Owner, the Owner shall propose another to
whom the Contractor, the Construction Manager and the
Architect have no reasonable objection.

10.2  SAFETY OF PERSONS AND PROPERTY

10.2.1 The Contractor shall take reasonable precautions for
safety of, and shall provide reasonable protection to prevent
damage, injury or loss to:

.1 employees on the Work of other persons who may be
affected thereby;

.2 the Work and materials and equipment to be
incorporated therein, whether in storage on or off the
site, under care, custody or control of the Contractor
or the Contractor's Subcontractors or Sub-
subcontractors;

.3 other property at the site or adjacent thereto, such as
trees, shrubs, lawns, walks, pavements, roadways,
structures and utilities not designated for removal,
relocation or replacement in the course of
construction; and

.4 construction or operations by the Owner or other
Contractors.

10.2.2 The Contractor shall give notices and comply with
applicable laws, ordinances, rules, regulations and lawful orders
of public duthorities bearing on safety of persons or property or
their protection from damage, injury or loss.

10.2.3 The Contractor shall erect and maintain, as required
by existing conditions and performance of the Contract,
reasonable safeguards for safety and protection, including
posting danger signs and other warnings against hazards,
promulgating safety regulations and notifying owners and users
of adjacent sites and utilities.
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10.2.4 When use for storage of explosives or‘other hazardous .

materials or equipment or unusual methods are necessary for
execution of the Work, the Contractor shall exercise utmost
care and carry on such activities under supervision of properly
qualified persornel.

10.2.5 The Contractor shall promptly remedy damage and
loss (other than damage or loss insured under property
insurance required by the Contract Documents) to property
referred to in Clauses 10.2.1.2, 10.2.1.3 and 10.2.1.4 caused in
whole or in part by the Contractor, a Subcontractor, a- Sub-
subcontractor, or anyone directly or indirectly employed by any
of them, or by anyone for whose acts they may be liable and for

which the Contractor is responsible under Clauses 10.2.1.2,

10.2.1.3 and 10.2.1.4, except damage or loss attributable to acts or
omissions of the Owner, Construction Manager or Architect or

" anyone directly or indirectly employed by any of them, or by

anyone for whose acts any of them may be liable, and not
attributable to the fault or negligence of the Contractor. The
foregoing obligations of the Contractor are in addition to the
Contractor's obligations under Paragraph 3.18.

10.2.6 The Contractor shall designate a responsible member
of the Contractor's organization at the site whose duty shall be
the prevention of accidents. This person shall be the
Contractor's superintendent unless otherwise designated by the
Contractor in writing to the Owner, Construction Manager and
Architect.

10.2.7 The Contractor shall not load or permit any part of
the construction or site Lo be loaded so as to endanger its safety.

10.3 EMERGENCIES

10.3.1 In an emergency affecting safety or persons or
property, the Contractor shall act, at the Contractor's
discretion, to prevent threatened damage, injury or loss.
Additional compensation or extension of time claimed by the
Contractor on account of an emergency shall be determined as
provided in Paragraph 4.7 and Article 7.

ARTICLE 11
INSURANCE AND BONDS

1.1 CONTRACTOR'S LIABILITY INSURANCE

11,7 The Contractor shall purchase from and maintain in a
company or companies lawfully authorized to do business in
the jurisdiction in which the Project is located such insurance
as will protect the Contractor from claims set forth below
which may arise out of or result from the Contractor's
operations under the Contract and for which the Contractor
may be legally liable, whether such operations be by the
Contractor or by a Subcontracior or by anyone directly or
indirectly employed by any of them, or by anyone for whose
acts any of them may be liable: :

-1 claiis under workers compensation, disability benefit
and other similar employee benefit acts which are
applicable to the Work 1o be performed;

.2 claims for damages because of bodily injury,
occupational sickness or disease, or death of the
Contractor's employees;

.3 claims for damages because of bodily injury, sickness
or disease, or death of any person other than the
Contractor's employees;

4 claims for damages insured by usual personal injury
liability coverage which are sustained (1) by a person
as a result of an offense directly or indirectly related to
employment of such person by the Contractor, or (2)
by another person;

5 claims for damages, other than to the ‘Work itself,
because of injury to or destruction of tangible
property, including loss of use resulting therefrom;

.6 claims for damages because of bodily injury, death of a
person or property'damage arising out of ownership,
maintenance or use of a motor vehicle; and

7 claims involving contractual liability insurance
applicable to the Contractor's obligations under
Paragraph 3.8.

11.1.2  The insurance required by Subparagraph 11.1.1 shall be
written for not less than limits of Lability specified in the
Contract Documents or required by law, whichever coverage is
greater. Coverages, whether writlen on an occurrence or
claims-made basis, shall be maintained without interruptio
from date of commencement of the Work until date of fina.
payment and lermination of any coverage required to be
maintained after final payment.

11.1.3  Certificates of insurance acceptable to the Owner shall
be submitted to the Construction Manager for transmittal to
the Owner with a copy to the Architect prior to
commencement of the Work. These certificates and the
insurance policies required by this Paragraph 1.1 shall contain a
provision that coverages afforded under the policies will not be
canceled or allowed to expire until at least 30 days' prior written
notice has been given to the Owner. If any of the foregoing

_ insurance coverages are required to remain in force after final

payment and are reasonably available, an additional certificate
evidencing continuation of such coverage shall be submitted
with the final Application for Payment as required by
Subparagraph 9.0.2. Information concerning reduction of
coverage shall be furnished by the Contractor with reasonable
promptness in accordance with the Contractor's information
and belief.

1.2 OWNER'S LIABILITY INSURANCE

11.2.1  The Owner shall be responsible for purchasing and
maintaining the Owner's usual liability insurance. Optionally,
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the Owner may purchase and maintain other insurance for self-

protection against claims which may arise,from pperations *

under the Contract. The Contractor shall not be responsible for

purchasing and maintaining this optional Owner's liability

incurance unless specifically required by the Contract
uments. ‘

11.3  PROPERTY INSURANCE

11.3.1 Unless otherwise provided, the Owner shall purchase
and maintain, in a company or companies lawfully authorized
to do business in the jurisdiction in which the Project is
located, property insurance in the amount of the initial
Contract Summ as well as subsequent modifications thereto for
the entire Work at the site on a replacement cost basis without
voluntary deductibles. Such property insurance shall be
maintained, unless otherwise provided in the Contract
Documments or otherwise agreed in writing by all persons and
entities who are beneficiaries of such insurance, until final
payiment has been made as provided in Paragraph 9.10 or until
no person or entity other than the Owner has an insurable
interest in the property required by this Paragraph 1.3 to be
covered, whichever is earlier. This insurance shall include
interests of the Owner, the Contractor, Subcontractors and
Sub-subcontractors in the Work.

11.3.1.1 Property insurance shall be on an "all-risk” policy
form and shall insure against the perils of fire and extended
coverage and physical loss or damage including, without
duplication of coverage, theft, vandalism, malicious mischief,
collapse, falsework, temporary buildings and debris removal
including dernolition occasioned by enforcement of any
applicable legal requirements, and shall cover reasonable
~ompensation for Architect's services and expenses required as

asult of such insured loss. Coverage for other perils shall not
. required unless otherwise provided in the Contract
Documents.

11.3.1.2 If the Owner does not intend 1o purchase such
property insurance required by the Contract and with all of the
coverages in the amount described above, the Owner shall so
inform the Contractor in writing prior to commencement of
the Work. The Contractor may then effect insurance which will
protect the interests of the Contractor, Subcontractors and Sub-
subcontractors in the Work, and by appropriate Change Order
the cost thereof shall be charged to the Owner. If the
Contractor is damaged by the failure or neglect of the Owner to
purchase or maintain insurance as described above, without so
notifying the Contractor, then the Owner shall bear all
reasonable costs properly attributable thereto.

1N.3.1.3 If the property insurance requires minimum
deductibles and such deductibles are identified in the Contract
Documents, the Contractor shall pay costs not covered because
of such deductibles. [f the Owner or insurer increases the
required minimum deductibles above the amounts so identified
or if the Owner elects to purchase this insurance with voluntary
deductible amounts, the Owner shall be responsible for
payment of the additional costs not covered because of such
increased or voluntary deductibles.

© 1992 THE AMER
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11.3.1.4 Unless otherwise provided in the Contract

Documents, this property insurance shall cover portions of the
Work stored off the site after written approval of the Owner at
the value established in the approval, and also portions of the
Work in transit. '

11.3.1.5 The insurance required by this Paragraph 1.3 is not
intended to cover machinery, tools or equipment owned or
rented by the Contractor which are utilized in the performance
of the Work but not incorporated into the permanent
improvements. The Contractor-shall, at the Contractor's own
expense, provide insurance coverage for owned or rented
machinery, tools or equipment which shall be subject to the
provisions of Subparagraph 11.3.7.

11.3.2 Boiler and Machinery Insurance. The Owner
shall purchase and maintain boiler and machinery insurance
required by the Contract Documents or by law, which shall
specifically cover such insured objects during installation and

- until final acceptance -by the Owner; this insurance -shall

include interests of the Owner, Construction Manager,
Contractor, Subcontractors and Sub-subcontractors in the
Work, and the Owner and Contractor shall be named insureds.

11.3.3 Loss of Use Insurance. The Owner, at the
Owaner's option, may purchase and maintain such insurance as
will insure the Owner against loss of use of the Owner's
property due to fire or other hazards, however caused. The
Owner waives all rights of action against the Contractor for loss
of use of the Owner's property, including consequential losses
due to fire or other hazards however caused.

11.3.4 If the Contractor requests in writing that insurance for
risks other than those described herein or for other special
hazards be included in the property insurance policy, the
Owner shall, if possible, include such insurance, and the cost
thereof shall be charged to the Contractor by appropriate
Change Order. :

11.3.5 [f during the Project construction period the Owner
insures properties, real or personal or both, adjoining or
adjacent to the site by property insurance under policies
separate from those insuring the Project, or if after final
payment property insurance is to be provided on the completed
Project through a policy or policies other than those insuring
the Project during the construction period, the Owner shall
waive all rights in accordance with the terms of Subparagraph
11.3.7 for damages caused by fire or other perils covered by this
separate property insurance. All separate policies shall provide
this waiver of subrogation by endorsement or otherwise.

11.3.6  Before an exposure 1o loss may occur, the Owner shall
file with the Contractor a copy of each policy that includes
insurance coverages required by this Paragraph 1.3. Each policy
shall contain all generally applicable conditions, definitions,
exclusions and endorsements related to this Project. Each
policy shall contain a provision that the policy will not be
canceled or allowed to expire until at least 30 days’ prior written
notice has been given to the Contractor.
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11.3.7 Waivers of Subrogation.
Contractor waive all rights against each other 'and against the
Construction Manager, Architect, Owner's other Contractors
and own forces described in Article 6, if any, and the
subcontractors, sub-subcontractors, consultants, agents and
employees of any of them, for damages caused by fire or other
perils to the extent covered by property insurance obtained
pursuant to this Paragraph 1.3 or other property insurance
applicable to the Work, except such rights as the Owner and
Contractor may have to the proceeds of such insurance held by
the Owner as fiduciary. The Owner or Contractor, as
appropriate, shall require of the Construction Manager,
Construction Manager's consultants, Architect, Architect's
consultants, Owner's separale contractors described in Article
6, if any, and the subcontractors, sub-subcontractors, agents
and employees of any of them, by appropriate agreements,
written where legally required for validity, similar waivers each
in favor of othier parties enumerated herein. The policies shall
provide such waivers of subrogation by endorsement or
otherwise. A waiver of subrogation shall be effective as to a
person or entity even though that person or entity would
otherwise have a duty of indemnification, contractual or
otherwise, did not pay the insurance premium directly or
indirectly, and whether or not the person or entity had an
insurable interest in the property damaged.

11.3.8 A loss insured under Owner's property insurance shall
be adjusted by the Owner as fiduciary and made payable to the
Owner as fiduciary for the insureds, as their interests may
appear, subject to requirements of any applicable mortgagee
clause and of Subparagraph 11.3.10. The Contractor shall pay
Subcontractors their just shares of insurance proceeds received
by the Contractor, and by appropriate agreements, written
where legally required for validity, shall require Subcontractors
to make payments to their Sub-subcontractors in similar
manner.

11.3.9 Ifrequired in writing by a parly in interest, the Owner
as fiduciary shall, upon occurrence of an insured loss, give bond
for proper performance of the Owner's duties. The cost of
required bonds shall be charged against proceeds received as
fiduciary. The Owner shall deposit in a separate account
proceeds so received, which the Owner shall distribute in

accordance with such agreement as the parties in interest may -

reach, or in accordance with an arbitration award in which case
the procedure shall be as provided in Paragraph 4.9. If after
such loss no other special agreement is made, replacement of

.damaged property shall be covered by appropriate Change

Order. i

'11.‘3.10 The Owner as fiduciary shall have power to adjust and

settle a loss with-insurers unless one of the parties in interest
shall object in writing within five days afler occurrence of loss
to the Owner's exercise of this power; if such objection be
made, arbitrators shall be chosen as provided in Paragraph 4.5.
The Owner as fiduciary shall, in that case, make settlement
with insurers in accordance with directions of such arbitrators.
[f distribution of insurance proceeds by arbitration is required,
the arbitrators will direct such distribution.

The Owner and

. +

11.3.11 Partial occupancy or use in ‘accordance with Paragraph
9.9 shall not commence until the insurance company or
companies providing property insurance have consented to’
such partial occupancy or use by endorsement or otherwise.
The Owner and the Contractor shall take reasonable steps to
obtain consent of the insurance company or companies and
shall, without mutual written consent, take no action with
respect to partial occupancy or use that would cause
cancellation, lapse or reduction of insurance.

11.4  PERFORMANCE BOND AND PAYMENT
BOND '

11.4.1 The Owner shall have the right to require the
Contractor to furnish bonds covering faithful performance of
the Contract and payment of obligations arising thereunder as.
stipulated ‘in bidding requirements or specifically required in
the Contract Documents on the date of execution of the
Contract. ' -

11;4.2' Upon the request of any person or entity a‘ppearing’to

be a potential beneficiary of bonds covering payment of
obligations arising under the Contract, the Contractor shall
promptly furnish a copy of the bonds or shall permit a copy to
be made.

ARTICLE 12
UNCOVERING AND CORRECTION OF WORK

121 UNCOVERING OF WORK

12.1.1 If a portion of the Work is covered contrary to the
Construction Manager's or Architect's request or to
requirements  specifically expressed in the Contract
Documents, it must, if required in writing by either, b
uncovered for their observation and be replaced at the
Contractor's expense without change in the Contract Time.

12.1.2  If a portion of the Work has been covered which the
Construction Manager or Architect has not specifically
requested Lo observe prior to its being covered, the

Construction Manager or Architect may request to see such

Work and it shall be uncovered by the Contractor. If such
Work is in accordance with the Contract Documents, costs of
uncovering and replacement shall. by appropriate Change
Order, be charged to the Owner. If such Work is not in
accordance with the Contract Documents, the Contractor shall

pay such costs unless the condition was caused by the Owner or

one of the other Contractors in which event the Owner shall be
responsible for payment of such costs. '

12_.2 CORRECTION OF WORK

12.2.1 The Contractor shall promptly correct Work rejected
by the Construction Manager or Architect or failing to conform
to the requirements of the Contract Documents, whether
abserved before or after Substantial Completion and whether or
not fabricated, installed or completed. The Contractor shall
bear costs of correcting such rejected Work, including
additional testing and inspections and compensation for the
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+ Construction Manager's and Architect's services and expenses

made necessary thereby. - e

12.2.2 If, within one year after the date of Substantial
Completion of the Work or designated portion thereof, or after
date for commencement of warranties established under
oparagraph  9.9.1, or by terms of an applicable special
warranty required by the Contract Documents, any of the
Work is found to be not in accordance with the requirements
of the Contract Documents, the Contractor shall correct it
promptly after receipt of written notice from the Owner to do
so unless the Owner has previously given the Contractor a
written acceptance of such condition. This period of one year
shall be extended with respect to portions of Work first
performed after Substantial Completion by the period of time
between Substantial Completion and the actual performance of
the Work. This obligation under this Subparagraph 12.2.2 shall
survive acceptance of the Work under the Contract- and
termination of the Contract. The Qwner shall give such notice

- promptly after discovery of the condition.

12.2.3 The Contractor shall remove from the site portions. of
the Work which are not in accordance with the requirements of
the Contract Documents and are neither corrected by the
Contractor nor accepled by the Owner.

12.2.4 Ifthe Contractor fails to correct nonconforming Work
within a reasonable time, the Owner may correct it in
accordance with Paragraph 2.4. [f the Contractor does not
proceed with correction of such nonconforming Work within a
reasonable time fixed by written notice from the Architect
issued through the Construction Manager, the Owner may
remove it and store the salvable materials or equipment at the
Contractor's expense. [ the Contractor does not pay costs of

«ch removal and storage within ten days after written notice,

e Owner may upon ten additional days' written notice sell
such materials and equipment at auction or at private sale and
shall account for the proceeds thereof, after deducting costs and
damages that should have been borne by the Contractor,
including compensation for the Construction Manager's and
Architect's services and expenses made necessary thereby. If
such proceeds of sale do not cover costs which the Contractor
should have borne, the Contract Sum shall be reduced by the
deficiency. If payments then or thereafier due the Contractor
are not sufficient to cover such amount, the Contractor shall
pay the difference to the Owner,

12.2.5 The Contractor shall bear the cost of correcting
destroyed or damaged construction, whether completed or
partially completed, of the Owner or other Contractors caused
by the Contractor's correction or'removal of Work which is not
in accordance with the requirements of the Contract
Documents.

12.2.6 Nothing contained in this Paragraph 12.2 shall be
construed to establish a period of limitation with respect to
other cbligations which the Contractor might have under the
Contract Documents. Establishment of the time period of one
year as described in Subparagraph 12.2.2 relates only to the
specific obligation of the Contractor to correct the Work, and
has no relationship to the time within which the obligation to

comply with the Contract Dosuments may be sought to be
enforced, nor to the time within which proceedings may be
commenced to establish the Contractor's liability with respect
to the Contractor's obligations other than specifically to correct
the Work. :

12.3 ACCEPTANCE OF NONCONFORMING
"WORK

12.3.1 If the. Owner prefers to accept Work which is not in
accordance with the requirements of the Contract Documents,
the Owner may do so instead of requiring its removal and
correction, in which case the Contract Sum will be reduced as
appropriate and equitable. Such adjustment shall be effected
whether or not final payment has been made.

ARTICLE 13
MISCELLANEOQUS PROVISIONS

13.1 GOVERNING LAW

1311 The Contract shall be govemed by the law of the place

where the Project is located.
13.2 SUCCESSORS AND ASSIGNS

13.2.1 The Owner and Contractor respectively bind
themselves, their pariners, successors, assigns and legal
representatives to the other parly hereto and to partners,
successors, assigns and legal representatives of such other party
in respect to covenants, agreements and obligations contained
in the Contract Documents. Neither party to the Contract shall
assign the Contract as a whole without written consent of the
other. [f either party attempts to make such an assignment
without such consent, that party shall nevertheless remain
legally responsible for all obligations under the Contract.

13.3 WRITTEN NOTICE

13.3.1" Written notice shall be deemed to have been duly
served if delivered in person to the individual or a member of
the firm or entity or to an officer of the corporation for which it
was intended, or if delivered at or sent by registered or certified
mail to the last business address known to the party giving
notice.

13.4  RIGHTS AND REMEDIES

13.4.1 Duties and obligations imposed by the Contract
Documents and rights and remedies available thereunder shall
be in addition to and not a limitation of duties, obligations,

_rights and remedies otherwise imposed or available by law.

13.4.2 No action or failure to act by the Owner, Construction
Manager, Architect or Contraclor shall constitute a waiver of a
right or duty afforded them under the Contract, nor shall such
action or failure to act constitute approval of or acquiescence in
a breach thereunder, except as may be specifically agreed in
writing.
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3.5 'TESTS AND INSPECTIONS

v
]

13.5.1 Tests, inspections and approvals of portic;ns-of the

Work required by the Contract Documents or by laws,
ordinances, rules, regulations or orders of public authorities
having jurisdiction shall be made at an appropriate time.

Unless otherwise provided, the Contractor shall make

arrangements for such tests, inspections and approvals with an
independent testing laboratory or entity acceptable to the
Owner, or with the appropriate public authority, and shall bear
all related costs of tests, inspections and approvals. The
Contractor shall give the Construction Manager and Architect
timely notice of when and where tests and inspections are to be
made so the Construction Manager and Architect may observe
such procedures. The Owner shall bear costs of tests,
inspections or approvals which do not.become requirements
until after bids are received or negotiations concluded.

13.5.2 If the Construction Manager, Architect, Owner or

public authorities having jurisdiction determine that portions
of the Work require additional testing, inspection or approval
not included under Subparagraph 13.5.1, the Construction
Manager and Architect will, upon written authorization from
the Owner, instruct the Contractor to make arrangements for
such additional testing, inspection or approval by an entity
acceptable to the Owner, and the Contractor shall give timely
notice to the Construction Manager and Architect of when and
where tests and inspections are to be made so the Construction
Manager and Architect may observe such procedures. The
Owner shall bear such costs except as provided in
Subparagraph 13.5.3.

13.5.3 If such procedures for testing, inspection or approval
under Subparagraphs 13.5. and 13.5.2 reveal failure of the
portions of the Work to comply with requirements established
by the Contract Documents, the Contractor shall bear all costs
made necessary by such failure including those of repeated
procedures and compensation for the Construction Manager's
and Architect's services and expenses.

13.5.4 Required certificates of testing, inspection or approval
shall, unless otherwise required by the Contract Documents, be
secured by the Contractor and promptly delivered to the
Construction Manager for transmittal to the Architect.

13.5.5 Ifthe Construction Manager or Architect is to observe
tests, inspections or approvals required by the Contract
Documents, the Construction Manager or Architect will do so
promptly and, where practicable, at the normal place of testing.

13.5.6 Tests or inspections conducted pursuant to the
Contract Documents shall be made promptly to avoid
unreasonable delay in the Work.

13.6  INTEREST

13.6.1 Payments due and unpaid under the Contract
Documents shall bear interest from the date payment is due at
such rate as the parties may agree upon in writing or, in the

absence thereof, at the. legal rate prevailing from time to time at
the place where the Project is located. : '

137  COMMENCEMENT OF STATUTORY
LIMITATION PERIOD

13.7.1  Asbetween the Owner and Contractor:

.1 Before Substantial Completion. As to acts or
failures 10 act occurring prior to the relevant date of
Substantial Completion, any applicable statute of
limitations shall commence to run and any alleged
cause of action shall be deemed to have accrued in any
and all events not later than such date of Substantial
Completion;

.2 Between Substantial Completion and Final
Certificate for Payment. As to acts or failures to
act occurring. subsequent” to the relevant date of

Substantial Completion and prior to issuance of the.

final Centificate for Payment, any applicable statute of
limitations shall commence to run and any alleged
cause of action shall be deemed to have accrued in any
and all events not later than the date of issuance of the
final Certificate for Payment; and

.3 After Final Certificate for Payment. As to acts or
failures to act occurring afier the relevant date of
issuance of the final Certificate for Payment, any
applicable statute of limitations shall commence to
run and any alleged cause of action shall be deemed to
have accrued in any and all events not later than the
date of any act or failure to act by the Contractor
pursuant to any warranty provided under Paragraph
3.5, the date of any correction of the Work or failure 1-
correct the Work by the Contractor under Paragrap
12.2, or the date of actual commission of any other act
or failure to perform any duty or obligation by the
Contractor or Owner, whichever occurs last.

ARTICLE 14
TERMINATION OR SUSPENSION
OF THE CONTRACT

141  TERMINATION BY THE CONTRACTOR

14.1.1  The Contract may terminate the Contract if the Work

" is stopped for a period of 30 days through no act or fault of the

Contractor or a Subcontractor, Sub-subcontractor or their
agents or employees or any other persons performing portions
of the Work under contract with the Contractor, for any of the
following reasons:

.1 issuance of an order of a court or other public
authority having jurisdiction;

.2 an act of governiment, such as a declaration of national
emergency, making material unavailable;
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.3 because the Construction Manager or, Architect has
not issued a Certificate for Payment and has not
notified the Contractor of the reason for withholding
certification as provided in Subparagraph 9.4.2, or
because the Owner has not made payment on a
Certificate for Payment within the time stated in the
Contract Documents; '

A4 if repeated suspensions, delays or interruptions by the
Owner as described in Paragraph 14.3 constitute in the
aggregate more than 100 percent of the total number
of days scheduled for completion, or 120 days in any
365-day period, whichever is less; or

5 the Owner has failed to furnish to the Contractor
promptly, upon the Contractor's request, reasonable
evidence as required by Subparagraph 2.2.1.

14.1.2 if one of the above reasons exists, the Contractor may.

upon seven additional days' written notice to the Owner, -

Construction Manager and Architect, terminate the Contract
and recover from the Owner payment for Work executed and
for proven loss with respect to materials, equipment, tools, and
construction equipment and machinery, including reasonable
overhead, profit and damages.

14.1.3 If the Work is stopped for a period of 60 days through
no act or fault of the Contractor or a Subcontractor or their
agents or employees or any other persons performing portions
of the Work under contract with the Contractor because the
Owner has persistently failed to fulfill the Owner's obligations
under the Contract Documents with respect to imatters
important to the progress of the Work, the Contractor may,

son seven additional days' written notice to the Owner,

onstruction Manager and Architect, terminate the Contract
and recover from the Owner as provided in Subparagraph 14.1.2.

14.2 TERMINATION BY THE OWNER FOR
CAUSE .

14.2.1 The Owner may terminate the Contract if the
Contractor:

.1 persistently or repeatedly refuses or fails to supply
enough properly skilled workers or proper materials;

;2 fails to make payment to Subcontractors for materials
or labor in accordance with the respective agreements
between the Contractor and the Subcontractors;

.3 persistently disregards laws, ordinances, or rules,
regulations or orders of a public authority having
jurisdiction; or

4 otherwise is guilty of substantial breach of a provision
of the Contract Documents.

14.2.2 When any of the above reasons exist, the Owner, after
consultation with the Construction Manager, and upon
certification by the Architect that sufficient cause exists to
justify such action, may without prejudice to any other rights or
remedies of the Owner and after giving the Contractor and the
Contractor's surely, if any. seven days’ written notice, terminate
employment of the Contractor and may, subject 1o any prior
rights of the surety:

.1 take possession of the site and of all materials,
equipment, tools, and construction equipment and
machinery thereon owned by the Contractor;

.2 accept assignment of subcontracts pursuant to
Paragraph 5.4: and

.3 finish the Work by whatever reasonable method the
Owner may deem expedient.

14.2.3 Wh'el{ the Owner terminates the Contract for one of
the reasons stated in Subparagraph 14.2.1, the Contractor shall

not be entitled to receive further payment until the- Work is

finished.

14.2.4 If the unpaid balance of the Contract Sum exceeds
costs of finishing the Work, including compensation for the
Construction Manager's and Architect’s services and expenses
made necessary thereby, such excess shall be paid to the
Contractor. If such costs exceed the unpaid balance, the
Contractor shall pay the difference to the Owner. The amount
to be paid to the Contractor or Owner, as the case may be,
shall, upon application, be certified by the Architect after
consultation with the Construction Manager, and this
obligation for payment shall survive termination of the
Contract,

14.3  SUSPENSION BY THE OWNER FOR
CONVENIENCE :

14.3.1 The Owner may, without cause, order the Contractor
in writing to suspend, delay or interrupt the Work in whole or
in part for such period of time as the Owner may determine.

14.3.2  An adjustment shall be made for increases in the cost
of performance of the Contract, including profit on the
increased cost of performance, caused by suspension, delay or
interruption. No adjustment shall be made to the extent:

.1 that performance is, was or would have been so
suspended, delayed or interrupted by another cause
for which the Contractor is responsible; or

.2 that an equitable adjustment is made or denied under
another provision of this Contract.

14.3.3 Adjustments mnade in the cost of performance may
have a mutually agreed fixed or percentage fee.
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! ARCHITESTS

e

PROJEGT MANAGERS ‘ Deie H. Rot, Prisadent

Rotan L. Marz, Vice President

4505 Chapin Straet
£eia, PA 16508

Fne (814) 860-8356
Fax: (814) 880-BE0E
into@rothmarz.com

September 9, _2005

Mr. Paul Carr

West Branch Area gchool District -
326 Aliport Cutoff Box 289 .
Morrisdale, PA 16858

Dear Paut:

Enclosed is payment application no. 7 from DeGol. | have reduced the amount of thelr request

by ($3,843.69) to allow for a balance to completion of $12,000.

not used ($1,681.48).

Carpet $6,000 X 150% = $ 9,000.00

Labor to remove and replace
Fumilure/Books = 1,318.52
Floor prep not used = 168148
. $12,000.00

Please call me If you have any questions.

Sincerely,

' Robert L. Marz, RA.
Vice President

1 RLM/cd

Copy: DeGol Carpet
Dave Marsden

This amount will allow for 150% of the Library Carpet Replacement + the balance of floor prep
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA
CIVIL ACTION - LAW

DAVID A. DEGOL, DONALD A. DEGOL, )
DENNIS W. DEGOL, BRUNO A DEGOL, )
JR., GLORIA J. BURGAN, t/a DEGOL )
CARPET a Fictitious Name, a/k/a DEGOL )
BROTHERS CARPET, )
Plaintiffs ) No.: 07-181-CD
)
A2 )
)
WEST BRANCH AREA SCHOOL ) F ﬂ LED
DISTRICT, )
Defendant ) ﬁp}? 14 2007
Wiiliam AB.oSh(aw\ @
NOTICE TO PLEAD notary/Clerk of Gourts

bcene s
TO: David A. DeGol, et al.,

c¢/o Jackie Atherton Bernard, Esquire

Grappone Law Offices

411 A Logan Blvd., Lakemont

Altoona, PA 16602

You are hereby notified to plead to the enclosed New Matter within twenty (20)
days from the service hereof or a Default Judgment may be entered against you.
Respectfully submitted,

MILLER & HALL

By . WDM

o

Stuart L. Hall, Esqulre
Attorney for Defendant
138 East Water Street
Lock Haven, PA 17745
(570) 748-4802

Date: April 10, 2007




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA
CIVIL ACTION - LAW

DAVID A. DEGOL, DONALD A. DEGOL,
DENNIS W. DEGOL, BRUNO A DEGOL,
JR., GLORIA J. BURGAN, t/a DEGOL
CARPET a Fictitious Name, a/k/a DEGOL
BROTHERS CARPET,

Plaintiffs No.: 07-181-CD

1) ORIGINAL

V.

WEST BRANCH AREA SCHOOL

)
)
)
)
)
)
)
)
)
)
DISTRICT, )
)

Defendant

ANSWER WITH NEW MATTER TO AMENDED COMPLAINT

1. Admitted.

2. Admitted.

3. Admitted.

4. Admitted.

5. Admitted in part, denied in part. It is admitted that Plaintiffs performed carpet
and resilient flooring work on the Junior/Senior High building. It is denied that Plaintiffs

achieved timely substantial completion on or before May 10, 2005.




6. The contract including the general conditions and other documents attached to
Plaintiff’s Amended Complaint as Exhibit “A” are written documents which speak for
themselves.

7. Articles 5.1 and 5.3 of the contract, as well as all terms of the contract, general
conditions and other documents attached to the Complaint as Plaintiffs’ Exhibit “A” are
written documents which speak for themselves and therefore no response is required to
the allegations in this paragraph. To the extent a response is deemed required, the
averments are denied.

8. Section 9.4.2 and 9.5, et seq., of the General Conditions of the Construction
Contract are written documents which speak for themselves. In addition, the averments
in this paragraph state legal conclusions to which no responses are required. By way of
further response, the alleged mandate to provide reasons for withholding the certification
is an alleged requirement of the construction manager and/or architect, rather than the
owner.

9. Sections 9.4.2 and 9.5, et seq., of the General Conditions of the Construction
Contract are written documents, along with the other terms of the contract and general
conditions, which speak for themselves and therefore no response is required to the

allegations in this paragraph.




10. It is admitted that Article 7.2 states that payments due and unpaid under the
contract shall bear interest from the date payment is due at the rate stated below, or in the
absence thereof, at the legal rate prevailing from time to time at the b]ace where the
project is located. It is denied that Plaintiffs are entitled to any payments or interest. By
way of further response, the contract, including the General Conditions and other
documents are written documents which speak for themselves.

11. Denied. It is denied that Applications 6, 7 and 8 have been properly submitted
to the owner. It is denied Plaintiff is entitled to the amounts requested in these
applications. By way of further response it is admitted that the amounts requested have
not been paid.

12. Denied. Itis denied that Application 7 was certified for payment by the
Construction Manager. After reasonable investigation, Defendant is without knowledge
or information sufficient to lform a belief as to the date application was submitted and
therefore the averment that it was submitted on August 31, 2005 is denied. By way of
further response, the application appears to be dated by Plaintiffs on August 22, 2005. In
addition, the Certification attached as Exhibit “B” shows the amount requested was
reduced and the reduced amount was noted to be held for library carpet.

13. Denied. It is denied that the architect certified $14,914.83. The notations on

Exhibit “B” indicate to hold that amount for library carpet.




14. Admitted in part, denied in part. It is admitted that Defendant did not make
any payments on Application 7. It is denied that any payments are due on this
Application. It is also denied that Plaintiffs are owed any money by Defendant. It is
denied that Defendant breached the contract.

15. Denied. After reasonable investigation, Defendant is without knowledge or
information sufficient to form a belief as to whether payment Application 6 (Exhibit “C”)
was submitted on April 30, 2005. By way of further response, the document appears to
have been signed on behalf of DeGol Carpet on April 25, 2005 with the Notary showing a
date of April 26, 2005. By way of further response, Exhibit “C” does not appear to be
signed by the Construction Manager or Architect.

16. Denied. It is denied that Application 6 was certified and approved by the
Construction Manager and Architect. Application 6 does not appear to be signed by
either the Construction Manager or Architect. It is admitted that Defendant has not made
a payment to Plaintiffs on this Application. It is denied Defendant has not provide
Plaintiffs with an explanation for withholding payment.

17. Denied. Itis denied Application 8 was submitted to Defendant. It is admitted
Application 8 purportedly is in the amount of $7,805.31. After reasonable investigation,
Defendant is without knowledge or information sufficient to form a belief as to the date

Plaintiffs purportedly submitted the application to the Construction Manager. By way of




further response, the purported application appears to be signed and dated March 15,
2006 on behalf of DeGol Carpets and the Notary is dated March 16, 2006. By way of
further response, Application 8 was not signed or certified by the Construction Manager
or Architect.

18. Denied. It is denied that Application 8 was approved and certified by the
Construction Manager or the Architect. It is denied any amount is due under Application
8. Itis also denied Plaintiffs were not provided with an explanation for the withholding
of this or other payments.

19. Denied. It is denied any payment is due on any of these applications. It is
denied that Applications 6 and 8 were submitted to Defendants. It is admitted no
payments were made by Defendant to Plaintiffs on these applications.

20. Denied. It is denied payments are due and owing on Applications 6, 7 and 8.
Any suggestion that Plaintiffs were not made aware by Defendant of the reasons
payments were not made on the amounts Plaintiffs allege are due is denied.

21. Denied. Itis denied any payment is due on these applications. Neither
Application 6 nor Application 8 were certified by the Construction Manager or the
Architect. Any suggestion Plaintiffs have not been informed why Defendant has not paid

any amounts Plaintiffs allege are due is denied.




22. Denied. It is denied that Defendant has not responded to the alleged inquiries
of Plaintiff. By way of further response, Defendant has informed Plaintiffs of the
defective and unfinished work of Plaintiffs. It is denied any balances are due Plaintiffs
under the contract.

23. Denied. Itis specifically denied Defendant owes Plaintiff the sum of
$39,177.78 with interest or any other amount.

24. Denied. The averments in this paragraph state legal conclusions to which no
responses are required. To the extent responses are deemed required, the averments are
denied.

Count - Breach of Contract

25. Paragraphs One (1) through Twenty-four (24) of this Answer with New Matter
are hereby incorporated by reference as if fully set forth.

26. Denied. Itis denied that Plaintiffs have fully and timely performed its work in
a workmanlike manner in conformance with the specifications under the contract. By
way of further response, Plaintiffs have not completed their work and much of their work
was of an unworkmanlike condition. Plaintiffs’ work resulted in uneven floors, sections
of tile in numerous locations which is of a color different than the surrounding tile,

improperly laid carpet and other unworkmanlike work.




27. Denied. It is denied that Plaintiffs have performed the work set forth in
Application 6 through 8 in a workmanlike manner. It is denied Plaintiffs are owed any
amount on Application 6 through 8. Any suggestion that Defendant breached the terms of
the contract is denied.

28. Denied. It is denied that there is any balance due and owing to Plaintiffs. By
way of further response, the work for which Plaintiffs seek payment was either unfinished
or done in an unworkmanlike manner. By way of further response, the cost to remedy the
defective and/or unfinished work of Plaintiffs is in excess of the amount sought by
Plaintiffs.

30. Denied. It is denied that Defendant owes Plaintiffs any amount

THEREFORE, West Branch Area School District respectfully requests this
Honorable Court to enter judgment in its favor and against Plaintiffs.

Count 1I - Unjust Enrichment

31. Paragraphs One (1) through Thirty (30) of this Answer with New Matter are
hereby incorporated by reference as if fully set forth.

32. Admitted. By way of further response, the installation of carpet and resilient
flooring was done in an unworkmanlike manner and will need to be replaced. In addition,
the flooring has numerous areas of tile which is of a different color than the surrounding

tile.




33. Denied as stated. It is denied that Defendant owner promised to pay Plaintiffs
for work completed in an unworkmanlike fashion.

34. Denied. It is denied that Plaintiffs performed in a competent or timely
manner. By way of further response, Defendant will have to repair, replace and/or
complete much of the work for which Plaintiffs seek payment. It is admitted that
Defendant refuses to pay the amounts sought by Plaintiffs.

35. Denied. It is denied Defendant has been unjustly enriched in the amount of
$39,177.78. By way of further response, Plaintiffs are not entitled to payment by
Defendant of any amount. In addition, much of the work for which Plaintiffs seek
payment was done in an unworkmanlike manner, will need to be replaced and/or repaired
and/or has not been completed.

THEREFORE, Defendant West Branch Area School District respectfully requests
that judgment be entered in its favor and against Plaintiffs.

Count IIT - Contract and Subcontractor Payment
Act (the “Act”) 73 P.S. 8501, et seq.

36. Paragraphs One (1) through Thirty-five (35) of this Answer with New Matter

are hereby incorporated by reference as if fully set forth.
37-40. The Act is a written document which speaks for itself. In addition, any

payment requirements concerning the contract in question are set forth in the contract’s




general conditions and other documents. To the extent these paragraphs suggest
Defendant violated the Act, the averments are denied.

41. Denied. No payment is due under payment Application 7 which indicates the
amount noted in the application should be held for library carpet.

42. Denied. It is denied that Defendant failed to comply with notice requirements
of the Act or the contract. It is also denied there is no good faith claim for withholding
the payment. By way of further response, no payment was ever due on Application 6
through 8.

43. Denied. It is denied that owner if liable to Plaintiff for any amount. It is
denied that Defendant wrongfully withheld payment and it is denied that Defendant
accepted the work in question by virtue of the certification process. By way of further
respdnse, Application 6 and 8 were not certified by the Construction Manager or
Architect and Application 7 directed that the monies sought be held for library carpet.

44. Denied. It is denied that owner is liable to Plaintiffs for attorneys fees.

45. Denied. It is specifically denied that Plaintiffs fully, timely and as per all
specifications completed the work in question. It is also denied that all work was
accepted and utilized by Defendant for Defendant’s benefit. It is further denied that all
conditions precedent to Plaintiffs’ entitlement to payment under the contract and under

the Act have been fulfilled.




46. Denied. It is denied that Plaintiffs are owed any amount from Defendant. It is
denied there is any balance due on Application 6 through 8. It is also denied that
Plaintiffs are entitled to interest, penalties, attorneys fees or costs. By way of further
response, none of the applications in question were certified for Plaintiffs to be entitled to
any amount. By way of further response, Plaintiffs work was defective and done in an
unworkmanlike fashion and/or unfinished. In addition to the unsightly appearance of
much of the work, Defendant will incur substantial expenses repairing, replacing and
finishing the work in question.

THEREFORE, Defendant West Branch Area School District requests judgment in
its favor and against Plaintiffs.

New Matter

47. Paragraphs One (1) through Forty-six (46) are hereby incorporated by
reference as if fully set forth.

48. Application 6 was not certified by either the Construction Manager or the
Architect.

49. Application for payment number 8 was not certified by the Construction
Manager or the Architect.

50. Application 7 noted that the monies listed should be held for library carpet.

51. Plaintiffs are not entitled to any monies sought.

10




52. Plaintiffs’ unworkmanlike performance resulted in the flooring containing
numerous sections of tile which are of a color significantly different from the color of the
surrounding tile resulting in an unsightly and unprofessional appearance.

53. The flooring installed by Plaintiffs is not level resulting in the tile being worn
unevenly from use of the buffer and other cleaning machines thereby reducing the tile’s
useful life.

54. Due to the flooring being installed in an unworkmanlike manner, Defendant
incurs additional expense attempting to clean and maintain the flooring.

55. Numerous areas of flooring installed by Plaintiffs are so uneven that the legs
on the students’ desks do not all touch the floor, causing the desks to rock as students sit
in them.

56. The carpeting in the library has visible and unsightly seems which will require
the carpeting to be removed and replaced.

57. Plaintiffs have not performed the conditions precedent necessary for them to
be entitled to any additional payments from Defendant.

58. Plaintiffs breached the terms of the contract including the general conditions.

59. Despite Defendant’s numerous requests, Plaintiffs have failed and refused to

correct the defective flooring.

11



60. Due to Plaintiffs’ defective and unworkmanlike work, the flooring at the
school is unsightly, uneven, disruptive to the educational process and embarrassing.
THEREFORE, Defendant West Branch Area School District respectfully requests

that judgment be entered in its favor and against Plaintiffs.

Respectfully submitted,
LAW OFFICES OF MILLER & HALL

By 2 %/,,//’éﬂ
tart L. Hall, Esquire r=
Attorney for Defendant
138 East Water Street
Lock Haven, PA 17745
(570) 748-4802

12




APR-05-2007 THU 10:00 AM MORTGAGE-LENDERS-LLC FAX: 17172421370

P.Ol4

VERIFICATION

I, Paul Carr, Business Manager of West Branch Area School District, hereby state
that the language of the foregoing Answer with New Matter is that of counsel and not
necessarily my own; however, I have read the foregoing document and, to the extent it is
based upon information that I have given to counsel, it is true and correct to the best of
my knowledge, information, and belief.

[ understend that false statements made herein are subject to the penalties of 18
Pa.C.S.A. Section 4904 relating to unsworn falsifications to authorities.

Area School District

w%
Date: April _7_, 2007 By, /K‘/

Paul Carr,

Superintendent
/305//1 s s /777/‘
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA
CIVIL ACTION - LAW

DAVID A. DEGOL, DONALD A. DEGOL,
DENNIS W. DEGOL, BRUNO A DEGOL,
JR., GLORIA J. BURGAN, t/a DEGOL
CARPET a Fictitious Name, a/k/a DEGOL
BROTHERS CARPET,

V.

)
)
)
)
)
Plaintiffs ) No.: 07-181-CD
)
)
WEST BRANCH AREA SCHOOL )
DISTRICT, )
Defendant )

CERTIFICATE OF SERVICE

I hereby certify that on the 10™ day of April, 2007, I served a copy of the foregoing
Answer with New Matter upon Jackie Atherton Bernard, Esquire, Grappone Law Offices,
411 A Logan Blvd., Lakemont, Altoona, Pennsylvania 16602, by United States first class
mail, postage prepaid, the original being filed with the Prothonotary of the Court of

Common Pleas of Clearfield County, Pennsylvania.

LAW OFFICES OF MILLER & HALL

Byﬁf‘a&w
tuart L. Hall, Esquire

Attorney for Defendant
138 East Water Street
Lock Haven, PA 17745
(570) 748-4802
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DOCKET # 102418
NO: 07-181-CD

SERVICE# 1 OF 1

COMPLAINT

PLAINTIFF: DAVID A. DEGOL, DONALD A. DEGOL, DENNIS W. DEGOL, BRUNO A. DEGO. JR.,
GLORIDA J. BURGAN t/a DEGOL BROTHERS CARPET

VS.

DEFENDANT: WEST BRANCH AREA SCHOOL DISTRICT

SHERIFF RETURN

NOW, February 08, 2007 AT 1:55 PM SERVED THE WITHIN COMPLAINT ON WEST BRANCH AREA SCHOOL
DISTRICT DEFENDANT AT 356 ALLPORT CUTOFF, MORRISDALE, CLEARFIELD COUNTY, PENNSYLVANIA, BY
HANDING TO CINDY GORMONT, SECRETARY A TRUE AND ATTESTED COPY OF THE ORIGINAL COMPLAINT
AND MADE KNOWN THE CONTENTS THEREOF.

SERVED BY: HUNTER / DEHAVEN

FILED
5

Y 07 7l]
William A. Shaw
Prothonotary/Clerk of Courts
PURPOSE VENDOR CHECK # AMOUNT
SURCHARGE GRAPPONE 10559 10.00
SHERIFF HAWKINS GRAPPONE 10559 31.00

Sworn to Before Me This
So Answers,

&

Che‘s’t{i{%{?ﬂ%fzL

Sheriff

Day of 2007




William A. Shaw
Pro’monotarle\erk of Courts



GRAPPONE LAW OFFICES
JOSEPH A. GRAPPONE
JACKIE A. BERNARD
411A LOGAN BLVD., LAKEMONT
ALTOONA, PENNSYLVANIA 16602

(814) 946-4405

DAVID A. DEGOL, DONALD A.
DEGOL, DENNIS W. DEGOL,
BRUNO A. DEGOL, JR, GLORIA
J. BURGAN, T/A DEGOL
CARPET, a Fictitious Name,
A/K/A DEGOL BROTHERS
CARPET

P aintiffs

\L D

WEST BRANCH AREA SCHOOL

_ DISTRICT,

Defendant

: IN THE COURT OF

: CGMMON PLEAS

: CLEARFIELD COUNTY,
: FENNSYLVANIA

: No.: 07-181-CD

: Civil Action - Law

: Answer to New Matter

Answer to New Matter

Counsel of Record for these
Parties :

For the Plaintiff:

Jackie Atherton Bernard Esquire
PA ID # 30370

GRAPPONE LAW OFFICES
411 A Logan Blvd., Lakemont
Altoona, PA 16602

Telephone No. (814) 946-4405
Fax No. (814) 946-1396

For the Defendant:
Stuart L. Hall, Esquire
MILLER & HALL

138 East Water Street
Lock Haven, PA 17745
570-748-4802




DAVID A. DEGOL, DONALD A. : INTHE COURT OF

DEGOL, DENNIS W. DEGOL, : COMMON PLEAS
BRUNO A. DEGOL, JR, GLORIA : CLEARFIELD COUNTY,
J. BURGAN, T/A DEGOL : PENNSYLVANIA
CARPET, a Fictitious Name, :
A/K/A DEGOL BROTHERS
CARPET

Plaintiffs

: No.: 07-181-CD
VS, :
: Civil Action - Law

WEST BRANCH AREA SCHOOL
DISTRICT

Defendant

PLAINTIFFS’ ANSWER TO NEW MATTER

And now, come the Plaintiffs, who by and through their counsel, Grappone Law Offices, files
this Answer to Defendants New Matter and in support thereof avers as follows:

47

48.

50.

51.

52.

Plaintiffs incorporate the averments of its Complaint and the Answer to New Matter
as though set forth in full herein.

After reasonable investigation, the certification status of Payment Application # 6 is
unknown to Plaintiffs and therefore the Defendant’s allegation is denied. Strict proof
is demanded at the time of trial.

- After reasonable investigation, the certification status of Payment Application # 8 is

unknown to Plaintiffs and therefore, Defendant’s allegation is denied. Strict proof is
demanded at the time of trial.

Denied. Per Application 7 and the accompanying Architects letter, the Payment
Application was approved and certified but reduced by the Architect in the amount of
$3,843.69. Therefore, at the very least, prompt payment of $14,914.83 was required
under the Contract pursuant to certified Application #7.

Defendant’s allegation is a legal conclusion to which no response is required. To the
extent that one is necessary, the same is denied. By way of further answer the
Plaintiffs incorporates the averments of its Complaint and the Answer to New Matter
as though set forth in full herein. The contract speaks for itself as to payment and
performance.

Denied. Plaintiff acted professionally, in a workmanlike manner, and consistent with
industry standards and customs throughout the course of the Project. By way of
further answer, any color variations were the result of several factors including but
not limited to indecisiveness by Defendant, untimely notice by Defendant of changes,




53.

54.

55.

56.

57.

poor oversight of the construction project by Defendant’s agents; and poor
coordination of other trades by Defendant’s agents. The Defendant ordered a change
of the tile in certain corridors, requiring the removal of previously laid tile and
replacement with new tile. Plaintiffs warned Defendant that exhaustion of extra stock
from the same dye lot as the laid tile on changes would risk variations of color
because replacement tile would be from a different dye lot. Also, untimely notice of
changes resulted in removal of tile and replacement of tile where floors were already
waxed, which waxing process causes color variations. Furthermore, Plaintiffs
repeatedly advised Defendant’s agent that other trades prohibited installation and
curing of the tile, as well as caused damage to installed tiles, which Defendant and/or
Defendant’s agent took no action to prevent or remedy.

Demed Plaintiffs’ work was done in a workmanlike manner; according to industry

/standards and consistent with the specifications of the contract, as well as the
Defendant’s direction or the direction of Defendant’s agents and representatives.
Plaintiffs are unaware of Defendant’s proper use or operation of buffers or other
cleaning machines and therefore, the allegation is denied.

Denied that the floor was installed in an unworkmanlike manner. Plaintiff’s work was
done in a workmanlike manner; according to industry standards; and consistent with
the specifications of the contract, as well as, the Defendant’s direction or the direction
of Defendant’s agents and representatives.  Further, after reasonable investigation
Plaintiffs are without sufficient knowledge or infermation to form a belief as to what
expense, if any Defendant incurs attempting to clean and maintain the flooring,

Denied. Plaintiffs incorporate the answers as set forth in paragraphs 52 and 54. By
way of further answer, Plaintiffs demand that Defendant prove, at the time of trial, the
materiality and relevance of this allegation to the breach of contract action. Despite
Defendant’s claims in its Answer to the Complaint, Defendant has used the floor
without modification in excess of two years.

Denied that any carpet seams in the library are unsightly or that the carpet will require
removal and replacement. The carpet in the library was chosen by Defendant or
Defendant’s agent and is such a variety that seams will be visible. Defendant’s use of
the floor in excess of the past two years constitutes acceptance of the same.
Furthermore, Defendant has failed to replace or modify the floor and instead has used
the flooring for the last two years, contrary to the assertions of its Answer to the
Complaint.

Denied. This is a legal conclusion to which no response is required. To the extent
that one is required, Plaintiffs incorporate the averments of its Complaint and the
Answer to New Matter as through set forth in full herein.




58.

59.

60.

Denied. This is a legal conclusion to which no respense is required. To the extent
that one is required, Plaintiffs incorporate the averments of the Complaint and the
Answer to New Matter as though set forth in full herein

Denied. In the interest of attempting to keep an amicable working relationship with
the Defendant, Plaintiffs replaced floor in and consistently remedied areas of
Defendant complaints despite the fact the Defendant’s complaints were without a
contractual basis and were untimely. Plaintiffs did all work promptly, in a
workmanlike manner, pursuant to contract terms and the Defendant’s directions, and
consistent with industry standards.

Denied. By way of further answer Plaintiff incorporates the averments of the
Complaint and the Answer to New Matter as though set forth at length herein.
Strict proof is demanded at the time of trial.

WHEREFORE, Plaintiffs respectfully request that judgment be entered in its favor
and against the Defendant.

Respectfully submitted,

Attorney for the Plaintiffs




VERIFICATION

[, David DeGol, duly authorized agent of DeGol Carpet, a/k/a DeGol Brothers Carpet,
do hereby verify the statements made in the foiegoing Answers to New Matter are true and
correct to the best of my knowledge, information and belief. I understand that false

statements herein are made subject to the penalties of 18 Pa. C.S. Section 4904, relating to

Dol W/

David DeGol t/a DeGol Catpet a/k/a
DeGol Brothers Carpet

unsworn falsification to authorities.




DAVID A. DEGOL, DONALD A. : IN THE COURT OF

DEGOL, DENNIS W. DEGOL, : COMMON PLEAS
BRUNO A. DEGOL, JR, GLORIA : CLEARFIELD COUNTY,
J. BURGAN, T/A DEGOL : PENNSYLVANIA
CARPET, a Fictitious Name, :
A/K/A DEGOL BROTHERS
CARPET

Plaintiffs

: No.: 07-181-CD
VS. :
: Civil Action - Law
WEST BRANCH AREA SCHOOL
DISTRICT, :
Defendant : Answer to New Matter

CERTIFICATE OF SERVICE

I, Jackie Atherton Bernard, Esquire, of Grappone Law Office do hereby certify that I
have served on the Defendant in the above referenced matter a true and correct copy of

Plaintiff’s Answer to New Matter on their attorney of record as follows:

Stuart L. Hall, Esquire
138 East Water Streect
Lock Haven, PA 17745

vA
By sending same United States First Class Mail, postage prepaid, on June 13 , 2007.

oy,

squire

A LNAA
g ie Athert
srappone Law Office
411 A Logan Blvd., Lakemont
Altoona, PA 16602
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA
GIVIL ACTION - LAW

DAVID A. DEGOL, DONALD A.
DEGOL, DENNIS W. DEGOL,
BRUNO A DEGOL, JR., GLORIA

J. BURGAN, t/a DEGOL BROTHERS
CARPET, a Fictitious Name,

7} ORIGINAL

A g S A W N A P S R A

Plaintiffs No.: 07-181-CD
- FILED
WEST BRANCH AREA SCHOOL M AOuUm,
DISTRICT, JUN21 ZIK‘@
Defendant
William A. Sh
CERTIFICATE OF SERVICE Prothonotary/Clerk of Courts

I'hereby certify that on the 19™ day of June, 2007, I served a copy of Defendant
West Branch Area School District’s First Set of Interrogatories Directed to Plaintiff upon
Jackie Bernard, Esquire, Grappone Law Offices, 411 A Logan Blvd., Lakemont,

Altoona, Pennsylvania 16602, by United States first class mail, postage prepaid.

LAW OFFICES,OF MILLER & HALL

uart [.. Hall, Esquire
Attorney for Defendant
138 East Water Street
Lock Haven, PA 17745
(570) 748-4802
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FILED

JUN 211 2007

William A. Shaw
Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PA
CIVIL ACTION - LAW

DAVID A. DEGOL, DONALD A.
DEGOL, DENNIS W. DEGOL,
BRUNO A DEGOL, JR., GLORIA
J. BURGAN, t/a DEGOL BROTHERS
CARPET, a Fictitious Name,

Plaintiffs

] ) ORIGINAL

No.: 07-181-CD

';I;:I,!_E oL By
Jl!J“ 2‘?"2@@

William A. Shaw
CERTIFICATE OF SERVICE Prothonotary/Clerk of Courts

V.

WEST BRANCH AREA SCHOOL
DISTRICT,

N N’ N N’ N N e N N N N’ N

Defendant

I hereby certify that on the 19" day of June, 2007, I served a copy of Defendant
West Branch Area School District’s First Request for Production of Documents Directed
to Plaintiffs upon Jackie Bernard, Esquire, Grappone Law Offices, 411 A Logan Blvd.,

Lakemont, Altoona, Pennsylvania 16602, by United States first class mail, postage

prepaid.

LAW OFFICES OF MILLER & HALL

By %ﬁ)f‘—%

STt L. Hall, Esquire r~

~ Attorney for Defendant
138 East Water Street
Lock Haven, PA 17745
(570) 748-4802
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FILED

JUN 21 2007

William A. Shaw
Prothonotary/Clerk of Courts
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GRAPPONE LAW OFFICES
JOSEPH A, GRAPPCNE
JACKIE A. BERNARD
4T1A LOGAN BLVD., LAKEMONT
ALTOONA, PENNSYLVANIA 16602

(814) 946-4405

DAVID A. DEGOL, DONALD A. : IN THE COURT OF
DEGOL, DENNIS W. DEGOL, - : COMMON PLEAS
BRUNO A. DEGOL, JR, GLORIA : CLEARFIELD COUNTY,
J. BURGAN, T/A DEGOL : PENNSYLVANIA
CARPET, a Fictitious Name, ° s '
A/K/A DEGOL BROTHERS ; | Fﬂ LE
CARPET , : J
: Plaintiffs : ' MAY 08 2009
: No.: 07:181-CD ) om0 sslo
vS. : ’ illlam A. Shawy
: Civil Action - Law Prothonotary/Cleri of Courts
WEST BRANCH AREA SCHOOL : ..V ek To
DISTRICT, o By

Defendant

TO: PROTHONOTARY OF CLEARFIELD COUNTY:

PRAECIPE‘TO DISCONTINUE

Please discontinue the above referenced matter with prejudice.

‘4 WULLL II_A{J f1A4/
' Jackie Atkerton Bernard; Esquire - .
Grappone Law Office

411 S Logan Blvd., Ste1
Altoona, PA 16602

(814) 946-4405
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GRAPPONE LAW OFFICES
JOSEPH A. GRAPPONE
JACKIE A. BERNARD
411A LOGAN BLVD., LAKSMONT

ALTOONA, PENNSYLVANIA 16602

(814) 946-4405

DAVID A. DEGOL, DONALD A. - . IN THE COURT OF

DEGOL, DENNIS W. DEGOL, : COMMON PLEAS
BRUNO A. DEGOL, JR, GLORIA " : CLEARFIELD COUNTY,
J. BURGAN, T/A DEGOL ~: PENNSYLVANIA
CARPET, a Fictitious Name, :
A/K/A DEGOL BROTHERS
CARPET

- Plaintifts

: No.: 07-181-CD
VvSs. :
: Civil Action - Law
WEST BRANCH AREA SCHOOL
DISTI}ICT,

Defendant

CERTIFICATE OF SERVICE

1, Jackie Atherton Bernard, Esquire, of Grappone Law Office do hereby certify that I
have served on Defendant in the above referenced matter a true and correct copy of Plaintiff’s
Preacipe to Discontinue on their attorney of record as follows:

Stuart L. Hall, Esquire
138 East Water Street
Lock Haven, PA 17745

AND

Allen Levin, Esquire
27 West 3" Street
P.O. Box 231
Lewisiown, PA 17044-0231

By sending same United States First Class Mail, postage prepaid, on May / “ , 2009.

» : - Gtappone Law Office
\ ‘ 411 A Lcgan Blvd., Lakemont -
Altoor:a, PA 16602







