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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc.
Plaintiff,

OT7-125-¢5

No

Action Systems, Inc,
Defencant.

Type of Pleading:

COMPLAINT

Filed on behalf of:

Plaintiff

Counsel of Record for
this party:

B S R S S S S N S N S S S T T T

James A. Naddec, FEsqg.
Pa T.D. 0820

&
Trudy G. Lumadue, Esqg.
Pa I.D. 202049

NADDEO & LEWIS, LLC.
207 E. Market Street
P.C. Box 552
Ciearfield, PA 16830
(814) 7e5-1601
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Dated: August 21, 2007

William AL S@ gﬁ o0

prothonatary/Clerk of Courts




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc. *
Plaintiff, *
*

v. * No. - - CD

* .
*
Action Systems, Inc, *
Defendant. *

NOTICE
You have been sued in Court. If you wish to defend

against the claims set forth in the following pages, you must take
action within twenty (20) days after this Complaint and notice are
served, by entering a written appearance personally or by attorney
and filing in writing with the Court your defenses or objections
to the claims set forth against you. You are warned that if you
fail to do so the case may prcceed without you and a judgment may
be entered against you by the Court without further notice for
any money claimed in the Complaint or for any other claim or
relief requested by the Plaintiff. You may lose money or property
or other rights important to you.

YCU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF
YOU DO NOT HAVE A LAWYER OR CANNOT AFFORD ONE, GO TO OR TELEFRHONE
THE OFFICE SET FORTH BELOW TO FIND OUT WHERE YOU CAN GET LEGAL
HELP.

Court Administrator
Clearfield County Courthouse
Market and Second Streets
Clearfield, PA 16830

(814) 765-2641, ext. 5982



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc. * N
Plaintiff, *
*

v * No. - - CD.

*
*
Action Systems, Inc, *
Defendant. *

COMPLAINT
NOW COMES the Plaintiff, Denny’s Beer Barrel Pub,
Inc., and by its attorney, James A. Naddeo, Esquire, sets forth
the following:

1. That the Plaintiff, Denny’s Beer Barrel Pub, Inc., is a
corporation, and has its principal place of business at 1423
Dorey Street, Clearfield, Pennsylvania, 16330.

2. That the Defeﬁdant, Action Systems, Inc., 1is a
corporation and has a principal place of business at 1734 Elton
Road, Suité 219, Silver Spring, Maryland, 20903.

3. That defendant Action Systems, Inc. (hereinafter “ASI™)
is in the business of developing and marketing restaurant
management software systems.

4. That at all times alleged herein Batcho Office Systems
(hereinafter “Batcho”), was an authorized dealer of ASI with_its
principal place of business located at 110 East Market Street,

Clearfield, Pennsylvania, 1683(.




5. That specificallvaason Unch, an employee of Batcho was
trained and certified as an authorized installer of ASI software
and presented Denny’s Beer Barrel Pub, Inc. (hereinafter
“Denny’s”) with proof and documentation cf said authorization of
Batcho by ASI.

6. That plaintiff purchased the necessary hardware and the
ASI restaurant management software system !{including the license
in order to use the purchased software) from Batcho which also
included installation costs for a tctal purchase priece of
$13,103.00. True and correct copies of Tinvoice and Records of
Payment by Denny’s are attached collectively hereto as Exhibit
wp

7. That with the purchase of the ASI'software system the
purchaser must be issued a license to use the software.

8. Batcho installed the hardware and software at
plaintiff’s place of business.

9. That the software and hardware system is such that as
upgrades and “patches” to the system are made they must .be
incorporated into one’s existing system or the system will fail
and be inoperable.

10. That the restaurant management software system
plaintiff purchased is failing and inoverable due to the absence

of necessary and critical upgrades and patches.




11. That despite plainfiff’s purchase of the software and
license and payment in full to‘ defendant’s dealer and agent,
defendant refuses to provide plaintiff with ongoing and
necessary upgrades and patches to the system.

COUNT I - Equity

12. That plaintiff incorporates by reference paragraphs
one through 11 above as if set forth in full herein.

13.  That plaintiff having paid ir full to defendant’s
authorized dealer and agent the cost of the ASI hardware,
software and installation is owed the issuance of a license from
AST.

14, That plaintiff has demanded defendant issue said
license as described in paragraph 13 and that the critical
upgrades and Ipatches be provided to plaintiff and defendant
refuses to issue any of the same.

15. That the system plaintiff purchased from ASI is so
unique that plaintiff is unable to replace it with a comparable
system.

16. That plaintiff has no adeguate remedy at law.

'17. That in order to make plaintiff whole defendant must
be ordered to issue plaintiff a license and provide the critical
upagrades and patches to the software system.

i8. That this order will require little to no supervision

or intervention by the Court and is easily enforced.




WHEREFORE, Plaintiff, Denny’s Beer Barrel Pub, Inc.,
demands judgment 'against defendant and respectfully requests
this Court to issue an Order directing Defendant, Action
Systems, Inc. to issue plaintiff a license and provide plaintiff
with the necessary software upgrades and patches to render
plaintiff’s purchased software system operable and maintain said
operability.

COUNT IT

19. Plaintiff incorporates by reference paragraphs one
through eighteen above as if set forth in full herein.

20. That defendant’s authorized dealer and agent, Batcho,
failed to ©properly install the ASI software system at
plaintiff’s restaurant.

21. That proper and adequate installation of the software
system was paid for by plaintiff as part of the purchase price
paid as described in péragraph six atove.

22. That the: improper installétion by defendant’s agent
renders the ASI software system purchased by Denny’s from ASI
inoperable.

23. That plaintiff has obtained an estimate for
reinstallation of the ASI software system at approximately
$3,100.00 (Three thousand one hundred dollarsj). True and

correct copy of evidence of the same is attached hereto as

Exhibit “B.”




24. That plaintiff has demanded that defendant pay for the
reinstallation costs of the software system and defendant
refuses to pay for said reinstallation costs.

WHEREFORE, Plaintiff, Denny’s Beer Barrel Pub, Inc.,
demands Jjudgement against Defendant and in its favor for the
reinstallation costs of the ASI software system it purchased
with costs and interest thereon.

COUNT III

25. - Plaintiff incorporates by reference paragraphs one
through 24 above as if set forth in full herein.

26. That plaintiff paid $13,103.00 for a éoftware system
that 1is inoperable due to defendant’s failure to provide
necessary and critical upgrades.

27. That plaintiff when it purchased and paid in full for
an operable installed ASI software system (that would remain
operable) ekpected the same from the benefit of its bargain with
defendant.

28. That defendant by refusing to provide plaintiff with
an operable software system as expected and refusing to provide
critical updates necessary to render the ASI software system
operable at plaintiff’s place of business has breached the
purchase contract between plaintiff and defendant.

29. That the cost to replace the software system which is

now 1inoperable and described supra in paragraph six is




$40,000.00 (Forty thousand dollars) to $45,000.00 (Forty—five
thousand dollars).

WHEREFORE, Plaintiff, Denny’s Beer Barrel Pub, Inc.,
demands jgdgment against defendant in an amount in excess of
$25,000.00 (Twenty five thousand dollars) with costs and

interest thereon.

NADDEO & LEWIS, LLC.

Attorney for Plaintiff




VERIFICATIOCON

I, Dennis F. Liegey, verify that T am the President of
Denny’s Beer Barrel Pub, Inc., and that I am. authorized to execute
this verification and further that the statements made in the
foregoing Complaint are true and corrazct wupon my personal
knowledge or information and belief. i understand that false
stafements herein are made subject to the penalties of 18 Pa. C.S.
Section 4904, relating to unsworn falsification to authoritiesf

Denny’s Beer Barrel Pub, Inc.

e ot (), Q)
Rerfnis #. Liegey ﬂ/ 4
Plaintiff

Dated: Z/(f) /07
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Batcho\QOffice Systems

Invoice
110 East Market Street
Clearfield, PA 16830 Date —~y,  Invoice #
< 7/8/2005 114631
N
Bill To - Ship To
| DENNYS - ¢
Denny's Pub
1423 Dorey Street
Clearfield, PA 16830
‘ P.O. Number Terms Rep Ship Vfa , FOB - Projec;t" o
Net 30 B | 182005
Quantity ltem Code Description Price Each Amount
1 | 4computers POS Restaurant Manager Six Terminal Three Handheld 17,603.00 17,603.00T
: System
PMT . AMOUNT PAID -5,000.00} -5,000.00
PMT - | AMOUNT PAID -2,500.00 -2,500.00
PA Tax 6.00% 1,056.18
P Total ' $11,159.18

" [oues Heup HelP> /)Auww CESN YT 5’7%3_&0
Ne)ma‘wrz?i ;\'A‘f; Comﬂpwlei praramiey }1‘3L’V,sog_
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0671572006 03:22PM PAGE 001 OF 001

WELLS FARGO FINANCIAL LEASING Credit Decision
Phone: (866) 487-6661 Fax: (800) 242-7252 Fax to: (814) 765-3411
Deliver To: GLEN BATCHO SR Company: BATCHO BUSINESS MACHINES, INC
From: BARBARA CRONIN Cust Nm: DENNYS BEAR BARREL PUB INC
Decision: APPROVED Application No.: 483271 '
Approved Amount: 11550

Documentation Required:
TERM/RESIDUAL 36 MONTHS
FACTOR/YIELD/GDA $ OUT 0.0331
ORIGINAL EQUIP COST $10500.00
SIGNER CORPORATE OFFICER
EQUIPMENT ' NOT LISTED

- Comments:

Thank you for the business. Maximum funding is subject to MSRP limits and
current rates established for your program. Funding is contingent upon our
receipt and acceptance of all proper customer, vendor and other documentation
(including without limitation the documents identified above), all as
determined and required by Wells Fargo Financial Leasing, and the customer's
verbal verification of acceptance of the equipment. Wells Fargo Financial
Leasing may revoke this approval at any time prior to the complete
satisfaction of all such requirements or in the event of fraud or a material
adverse change in the customer's financial condition. This approval will
automatically- expire- in ninety -(90) days. R S o '
Please contact your Program Representative with any questions.

ADDITIONAL CREDIT AVAILABLE
DENNYS BEAR BARREL PUB INC may qualify for additional credit of $%x%x63,400.
Please contact your Program Representative for terms and conditions.



JUN~-88~-2087 @9:126 PM P.B2

Quotation ,Q,\‘:'%C'H ¥l Os, -
Prepared for :é

Denny's Beer Barrel Pub
Clearfield, PA
Required Purchase

6/6/2007
Qty Description Price
1 USB 2.0 3.5" External Hard Drive (for backups) $225.00
5 Restaurant Manager POS (Includes Backoffice, $4,000.00
Employee Timekeeping, Customer Database &
Reporting)
1 RM Table Service License $175.00
1 RM Tabs License $175.00
1 RM Accounts Module (Gift Cards) $800.00
1 RM Customer Loyalty $800.00
1 RM Inventory Control Module $800.00
1 RM Credit Card Authorization Interface $600.00
1

Competitive Software Trade-In -$3,675.00
-

Sub Total Before Tax -
Sales Tax* $273.00

Total Investment '’ 54.173.00

*Sales tax and Shipping will he calculated at ime of Invoice.

** Includes cash discount

Software Subscription for the First Year $367.50 per month
Software Subscription for the Second Year $80.00 per month

Up front cost would be $526 for the external drive
plus labor.

Quote valid for 30 days from receipt
7863 Steubenville Pike » Oakdale, PA 15071

Phone: 724-695-2540
phspos@comcast.net

Cobibit B



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

Denny's Beer Barrel Pub, Inc.
Plaintiff,

No. 07 - 1351 - CD

Action Systems, Inc,
Defendant.

Type of Pleading:

AFFIDAVIT OF SERVICE

Filed on behalf cf:
Plaintiff

Counsel of Record for
this party:

James A. Naddeo, Esqg.
Pa I.D. 06820

&
Trudy G. Lumadue, Esdg.
Pa I.D. 202049

NADDEO & LEWIS, LLC.
207 E. Market Street
P.0O. Box 552
Clearfield, PA 16830
{814) 765-1601

b . . R S S S S N S S N R I S . A R S T S B R S S S .

| Fl g %
| AG 27 2

William A. Sh
PMonotary/Gerk of Courts




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

DENNY'S BEER BARREL PUB, INC. *
Plaintiff, *
*
V. * No. 07 - 1351 - CD
R *
ACTION SYSTEMS, INC., *
Defendant. *
AFFIDAVIT

COMMONWEALTH OF PENNSYLVANIA )
COUNTY OF CLEARFIELD )SS

James A. Naddeo, Esquire, being duly sworn according to
law, deposes and states that a certified copy of the Complaint
filed in the abéve—captioned action was served upon the Defendant,
Action Systems, c¢/o Alex Malisoﬁ, in accdrdanée with Pa. R.C.P.
1930.4¢c) by first-class mail, RESTRICTED DELIVERY, return receipt
requested on August 24, 2007, at the Defendant's address of 1734

Elton Road, Silver Springs, Maryland, 20903 as appears from the

receipt of Certified Mail attached hereto.

Yoy A ,)/0/ Los—

James A. Naddeo
Attorney for Plaintiff

SWORN and SUBSCRIBED before me this 27" day of August, 2007.

/ e

COMMONWEALTH OF PENNSYLVANIA
Notarial Seal
Linda C. Lewis, Notary Public
Clearfie!d Boro, Clearfield County
My Commission Expires July 25, 2011




SENDER: COMPLETE THIS SECTION

B Complete items 1, 2, and 3. Also complete
item 4 if Restricted Delivery is desired.

H Print your name and address on the reverse
so that we can return the card to you.

W Attach this card to the back of the mailpiece,
or on the front if space permits.

1. Article Addressed to:

Mr. Alex Malison

Action Systems, Inc.

1734 Elton Road, Suite 219
Silver Spring, MD 20903

B. Rﬁpve ;( W)

COMPLETE THIS SECTION ON DELIVERY
;‘Sl?ture ‘

O Agent
0 Addressee

C. Date of Delivery

D.ls dellvery address different from item 17 [ Yes
If, YES enter, dellvery ad

L%n

/&

u\: D

Majl

Oertlf
turn Recelpt for Merchandlse

D Insured Mall D C.OD.

.

4. Restricted Delivery? (Extra Fee) Yes

2. Article Number
(Transfer from service label)

¢003 3110 0001 9382 2kll

PS Form 3811, February 2004

Domestic Return Receipt

102595-02-M-1540



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DENNY’S BEER BARREL PUB, INC.,
Plaintiff

VS.

ACTION SYSTEMS, INC.,
Defendant

No. 2007-1351-CD
Type of Case: Civil

Type of Pleading: Praecipe for
Entry of Appearance

Filed on behalf of Defendant:
Action Systems, Inc.

Counsel of Record for this Party:
Laurance B. Seaman, Esq.

Supreme Court No.: 19620

GATES & SEAMAN
Attorneys at law

Two North Front Street
P. O. Box 846
Clearfield, PA 16830
(814) 765-1766

FILE /‘/c,
A

am A Shaw
Promovr\\rg}:arylc‘efk of Gourts




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DiVISION
DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
-VS-
ACTION SYSTEMS, INC.,
Defendant
PRAECIPE

TO WILLIAM A, SHAW, PROTHONOTARY:
Please enter my appearance on behalf of Defendant, ACTION SYSTEMS, INC.,
in the aforementioned action.

GATES & S N

BY:

Laurance B. Seaman, Esquire

Two North Front Street
P. O. Box 846
Clearfield, PA 16830
(814) 765-1766

Date: September /3 , 2007




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DENNY’S BEER BARREL PUB, INC.,

Plaintiff : No. 07-1351-CD
_VS-
ACTION SYSTEMS, INC.,
Defendant
CERTIFICATE OF SERVICE

| hereby certify that service was made by maili);\g a true and correct
copy of the original Praecipe for Appearance on the " day of September, 2007
by regular mail, postage prepaid to:

By

Laurance B. Seaman, Esquire
Attorney for Defendant,
Action Systems, Inc.

James A. Naddeo, Esquire
Attorney for Plaintiff

207 E. Market Street

P. O. Box 552

Clearfield, PA 16830




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DENNY’S BEER BARREL PUB, INC.,
Plaintiff
No. 2007-1351-CD
Vs.
Type of Case: Civil
ACTION SYSTEMS, INC., :
Defendant : Type of Pleading: Praecipe

Filed on behalf of Defendant:
Action Systems, Inc.

Counsel of Record for this Party:
Laurance B. Seaman, Esq.

Supreme Court No.: 19620

GATES & SEAMAN
Attorneys at law

Two North Front Street
P. O. Box 846
Clearfield, PA 16830
(814) 765-1766

FILLED ~e
SE%;%:?Z 7 @

William A. Shaw
Prothonotary/Clerk of Courts




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
-VS.
ACTION SYSTEMS, INC.,
Defendant
PRAECIPE

TO WILLIAM A. SHAW, PROTHONOTARY:

Please request the Court Administrator to schedule an Argument Date for
consideration of the Preliminary Objections which we have filed on behalf of
Defendant, Action Systems, Inc., contemporaneously with this Praecipe.

GATES & SEAMAN

¢

BY: — -
Laurance B. Seaman, Esquire

Attorney for Defendant,
Action Systems, Inc.

Two North Front Street
P. O. Box 846
Clearfield, PA 16830
(814) 765-1766

Date: September / 3 , 2007




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DENNY’S BEER BARREL PUB, INC.,

Plaintiff . No. 07-1351-CD
-Vs-
ACTION SYSTEMS, INC.,
Defendant
CERTIFICATE OF SERVICE

| hereby certify that service was made by mailing a true and correct
copy of the original Praecipe to Schedule Argument Date (Preliminary Objections) on
the 13" day of September, 2007 by regular mail, postage prepaid to:

James A. Naddeo, Esquire
Attorney for Plaintiff

207 E. Market Street

P. O. Box 552

Clearfield, PA 16830

GATES & Q
By

Laurance B. Seaman, Esquire
Attorney for Defendant,
Action Systems, Inc.




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DENNY’S BEER BARREL PUB, INC.,
Plaintiff

VS.

ACTION SYSTEMS, INC.,
Defendant

No. 2007-1351-CD
Type of Case: Civil

Type of Pleading: Preliminary
Objections to Plaintiff’s Complaint

Filed on behalf of Defendant:
Action Systems, Inc.

Counsel of Record for this Party:
Laurance B. Seaman, Esq.

Supreme Court No.: 19620

GATES & SEAMAN
Attorneys at law

Two North Front Street
P. O. Box 846
Clearfield, PA 16830
(814) 765-1766

FILEDA?c
S ?f 0 @

William A. Shaw
prothonotary/Clerk of Courts




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
-VS-
ACTION SYSTEMS, INC.,
Defendant
NOTICE

TO:  Denny’s Beer Barrel Pub, Inc.
c¢/o James A. Naddeo, Esquire
207 E. Market Street
Clearfield, PA 16830

YOU ARE HEREBY NOTIFIED TO FILE A WRITTEN RESPONSE TO THE ENCLOSED
PRELIMINARY OBJECTIONS WITHIN TWENTY (20) DAYS FROM SERVICE HEREOF OR A
JUDGMENT MAY BE ENTERED AGAINST YOU.

GATES N

Laurance B. Seaman, Esquire,
Attorney for Defendant, Action Systems, Inc.

Date: Wwé"'/% 20(97




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
-VS-
ACTION SYSTEMS, INC.,
Defendant

DEFENDANT’S PRELIMINARY OBJECTIONS
TO PLAINTIFF’S COMPLAINT

Defendant, Action Systems, Inc., by its undersigned counsel, preliminarily

objects to Plaintiff’s Complaint as follows:

I Preliminary Objection Raising Legal Insufficiency of Plaintiff’s Complaint
(Demurrer) under Pa.R.C.P. 1028(a)(4).

1. Plaintiff’s Complaint is based upon its claim that it purchased, not from
Defendant, but from Batcho Business Machines, Inc., t/d/b/a Batcho Office Systems
(“Batcho”), a Restaurant Management System (“System”) consisting of “hardware”
(computers with operating systems and subsystems and accessories manufactured by
some other third parties and obtained by Batcho) and restaurant management
“software” with a license for the same, (produced by Defendant and sold to Batcho),
all of which was alleged by Plaintiff to have been improperly installed by Batcho.
(Paragraphs 6, 8, 20 and 22 of the Complaint).

2. Plaintiff attached to the Complaint as a part of Exhibit “A” an invoice from
Batcho to Plaintiff for the System, which invoice Plaintiff alleges it has paid.

3. Plaintiff made no payments of money to Defendant.




4. Plaintiff makes no allegations that Batcho has paid any money to
Defendant for said software and/or license.

5. Plaintiff makes no allegation of there being any breach of any type of
warranty and thus Plaintiff has no right to sue Defendant directly because there is
no privity of contract between Plaintiff and Defendant.

6. Even if Plaintiff subsequently alleges a breach of warranty, such a claim
must also fail, because of the warranty limitations contained in the End User License
Agreement, a copy of which is attached hereto and made a part hereof as Exhibit
“A”, which is required by Defendant to be accepted by the end user, Plaintiff,
before the end user can enable the software to be utilized. If Plaintiff did not
accept the End User Agreement, by its terms, Plaintiff was required to return the
software and security key to Batcho for a full refund.

7. This End User License Agreement provides, in part, that: “Action Systems,
Inc.’s entire liability and the User’s exclusive remedy shall be replacement of the
defective media, provided the media is returned to Action Systems, Inc., with a copy
of a dated Receipt or Invoice. Action Systems, Inc. shali not be liable to the User or
any other entity for any special, consequential, indirect or other similar damages or
claims including loss of profit, or any other commercial damage caused or imagined
to have been caused directly or indirectly by the use, or the inability to use, the
Software. Action Systems, Inc. specifically disclaims all other warranties, express or
implied. Action Systems, Inc. makes no representation or warranties with respect to

the merchantability or fitness of software for any particular purpose, business or




application. Implied warranties of merchantability are expressly and specifically
disclaimed. In no event shall Action Systems, Inc. have liability for damages to the
user or any other person in excess of the price paid to Action Systems, Inc. or the
license to use the software, regardless of the form of any claim.”.

8. Plaintiff alleges in Paragraph 4 of the Complaint that Batcho was an
authorized dealer of Defendant, but Plaintiff rhakes no specific allegation that
Batcho was an agent of Defendant.

9. While the Complaint does occasionally use the word “agent” when
referring to Batcho, there are no allegations of any facts which would support the
existence of an agency, nor are there any allegations of a written agreement
between Batcho and Defendant creating an agency.

10. The use of the term “dealer” carries no legal significance and cannot be
equated with that of an “agent”, who would have the authority to bind or obligate
another party.

11. Batcho was actually only a Reseller of Defendant and as such had no
authority to bind or obligate the Defendant in any manner to any end user or third
party, such as Plaintiff.

12. Without any privy of contract between Plaintiff and Defendant, Plaintiff’s
claim must fail because it has not stated a valid cause of action against Defendant.

WHEREFORE, Defendant respectfully requests this Honorable Court grant its

Preliminary Objection by way of Demurrer and dismiss the Complaint with prejudice.




1. Preliminary Objection Raising an Issue of Insufficient Specificity
of the Complaint under Pa. R.C.P. 1028 (a)(3).

1. Plaintiff’s Complaint is based upon general allegations that the System
consisting of hardware and software, which Plaintiff purchased from Batcho “. . .
will fail and be inoperable...”, if upgrades and patches are not incorporated into the
existing system, (Paragréph 9 of the Complaint) and that the system “. . . is failing
and inoperable. . .” due the absence of upgrades and patches. (Paragraph 10 of the
Complaint).

2. Pa. R.C.P. 1019(a) requires that the material facts on which a cause of
action is based shall be stated in a concise and summary form.

3. The Complaint fails to set forth with sufficient specificity the problems
encountered by Plaintiff which allegedly will result or have resulted in the System
failing and being inoperable, and thus being unable to utilize the hardware and
software purchased from Batcho, so as to enable Defendant to determine whether
said problems are actually caused by the lack of upgrades and patches, as alleged,
or by the hardware with operating systems and subsystems, which was obtained from
third parties and sold by Batcho, or as a result of Batcho’s improper installation of
the hardware and/or software.

4. Plaintiff alleges that Batcho was an authorized dealer of Defendant
(Paragraph 4 of the Complaint), but the Complaint.fails to allege or to make any
allegations of fact that Batcho was an agent of Defendant, other than an occasional

reference which merely uses the word “agent”, when referring to Batcho.




5. The word “dealer” carries no legal significance, as would the word
“agent”.

6. Batcho was actually only a Reseller of Defendant and as such had no
authority to bind or obligate the Defendant in any manner to any end user or third
party, such as Plaintiff.

7. Plaintiff’s Complaint lacks sufficient specificity of the problems with the
hardware, software and installation, and sets forth no factual basis to support an
allegation of agency, which would apprise Defendant of the issues to be litigated and
to allow it to adequately prepare and assert defenses to Plaintiff’s allegations.

8. The Complaint fails to set forth in its allegations the relevant times and
dates when any of the transactions took place, such as the purchase, delivery of
hardware and software by Batcho, date of installation by Batcho of hardware and
software, alleged discovery of system failing or being inoperable, Plaintiff’s demand
and Defendant’s refusal to pay for reinstallation costs, and the payment of the
balance due on the Invoice from Batcho (Exhibit “A” to the Complaint).

9. Pa.R.C.P. 1019(f) requires that averments of time be specifically stated.

WHEREFORE, Defendant respectfully requests this Honorable Court dismiss the
Complaint with prejudice, or alternatively, order Plaintiff to more specifically plead
the averments of “failing and inoperable”, and the facts which Plaintiff may claim
support the allegations of Batcho being an agent of Defendant.

i, Preliminary Objection Raising Non-Joinder of a Necessary Party
Under Pa.R.C.P. 1028(a)(5)

1. I and Il above are incorporated herein by reference.




2. Plaintiff alleges that it purchased a System consisting of hardware and
software from Batcho. (Paragraph 6 of the Complaint).

3. Plaintiff alleges Batcho installed the hardware and software at Plaintiff’s
place of business. (Paragraph 8 of the Complaint).

4. Plaintiff alleges it paid Batcho for the hardware and software, including
the license to use the software. (Paragraph 6 of the Complaint).

5. Plaintiff alleges Batcho failed to properly install the software. (Paragraph
20 of the Complaint).

6. Plaintiff alleges that thé improper installation by Batcho rendered the
software inoperable. (Paragraph 22 of the Complaint).

7. Plaintiff alleges that the system will fail and be inoperable and is failing
and inoperable (Paragraphs 9 and 10 of the Complaint) because Plaintiff has not
been issued a license for which it has made full payment to Batcho.

8. Plaintiff has not joined Batcho in this action against Defendant and no
reason appears in the Complaint for the omission of Batcho as a party to this action.
9. Batcho is a necessary and indispensable party to this action and its

absence requires that the Complaint be dismissed.

WHEREFORE, Defendant requests this Honorable Court to dismiss the
Complaint with prejudice.

IV.  Preliminary Objection Raising Issue of Plaintiff
Having a Full, Complete and Adequate Remedy at Law

1. 1, Il and lll above are incorporated herein by reference.




2. Plaintiff’s Complaint consists of eleven (11) paragraphs of allegations
followed by three (3) Counts of relief requested, the first being in Equity, requesting
the issuance of an Order directing Defendant to issue Plaintiff a license and provide
software upgrades and patches to render Plaintiff’s purchased hardware and
software system operable and maintain operability.

3. The alleged problems with the hardware and software system purchased
by Plaintiff and installed by Batcho may actually be caused by the hardware and/or
the installation done by Batcho.

4. Even if Defendant did issue Plaintiff a license and provided upgrades and
patches, as requested by Plaintiff, if the hardware and software system remains
inoperable (which allegation of inoperability is specifically denied), how would the
Court know the cause of the inoperability and whether the same was caused by the
Defendant’s software, the upgrades and patches, or the hardware with operating
systems and subsystems, or the installation of the same by Batcho?

5. Even if Defendant did issue Plaintiff a license and provided upgrades and
patChes, and the system became operable for a time, and later became inoperable,
how would the Court know who or what was responsible for the same?

6. Plaintiff’s request would require continual supervision by the Court.

7. Count Il of the Complaint alleges a monetary amount that Plaintiff has
been advised would be required to reinstall the software and be provided software

subscriptions, which constitutes an adequate remedy at law.




8. Plaintiff sets forth in Court 1l
cost to replace the system, and provide

constitutes an adequate remedy at law.

allegations of the amount of money it would

Plaintiff with a new system, which

WHEREFORE, Defendant requests this Honorable Court to dismiss Count | of

the Complaint.

Date: September /[ 32 , 2007.

Respectfully submitted:

GATES & N
By: g ?-

Laurance B. Seaman, Esquire
Attorney for Defendant,
Action Systems, Inc.

Two North Front Street
P. O. Box 846
Clearfield, Pa 16830
(814) 765-1766




END USER LICENSE AGREEMENT

This is a legal agreement between you, the end user and purchaser (“User”), and Action Systems, Inc. By
accepting this license, you are agreeing to become bound by the terms and conditions set forth below. If
you do not agree to these terms and conditions, please return the complete software application and security
key to the place of purchase within thirty (30) days from the date of purchase for a full refund.

1. DEFINITIONS

Software shall mean the computer program contained on the disks in this package, together with any
updates subsequently provided by Action Systems, Inc. Documentation shall mean all of the printed
materials provided in this package or later supplied by Action Systems, Inc. Software Copies shall mean
actual copies of all or any portion of the Software and shall include updates and backups.

2. LICENSE

Action Systems, Inc. agrees to grant the User a non-exclusive and non-transferable license to use the
Software contained herein for an unlimited duration except in the case that the User has registered for a
software subscription in which case, the terms of the subscription agreement supercede this End User
License Agreement. The User may only use this software on the number of machines specified at purchase
time, and the software may only be installed on computers owned or leased by the User. Action Systems
does not allow Users to copy, modify, decompile, adapt, translate or distribute the software or its
documentation, or create derivative works based upon the software or its documentation except for back-up
purposes. The rights granted herein are limited to use of the Software, Software Copies and
Documentation as defined within the Agreement. All rights not specifically granted in this Agreement are
reserved by Action Systems, Inc.

3. LIMITED WARRANTY AND LIABILITY

Action Systems, Inc. warrants to the original User, that the original distribution media is free from defects
in material and workmanship under normal use and service for a period of thirty (30) days from the date of
purchase as evidenced by Receipt or Invoice. Action Systems, Inc.'s entire liability and the User’s
exclusive remedy shall be replacement of the defective media, provided the media is returned to Action
Systems, Inc., with a copy of a dated Receipt or Invoice. Action Systems, Inc. shall not be liable to the
User or any other entity for any special, consequential, indirect or other similar damages or claims
including loss of profit, or any other commercial damage caused or imagined to have been caused directly
or indirectly by the use, or the inability to use, the Software. Action Systems, Inc. specifically disclaims
all other warranties, expressed or implied. Action Systems, Inc. makes no representations or warranties
with respect to the merchantability or fitness of Software for any particular purpose, business or
application. Implied warranties of merchantability are expressly and specifically disclaimed. In no event
shall Action Systems, Inc. have liability for damages to the User or any other person in excess of the price
paid to Action Systems, Inc. for the license to use the Software, regardless of the form of any claim.

4. UPDATES AND REVISIONS

Action Systems, Inc. reserves the right to modify and/or enhance Software and Its Documentation without
obligation to notify any person or organization of such changes.

U.S. GOVERNMENT RESTRICTED RIGHTS

This software and documentation is provided with restricted rights. Use, duplication, or disclosure by the
United States Government is subject to restrictions as set forth in subdivision (b) (3) (ii) of the Rightin
Technical Data and Computer Software clause at 252.227.7013. This agreement is governed by the laws of
the State of Maryland and United States law and 1nternat10nal treaties with respect to patents, copyrights,
and trademarks.

EXHIBIT "A"



VERIFICATION

The undersigned verifies that he is counsel for Defendant, that the
authorized officers of Defendant are out of the jurisdiction of the Court and cannot
be available to timely file the within pleading, that the statements made in the
foregoing document are true and correct to the best of his knowledge, information
and belief, and the source of the undersigned’s information is, Smiley Hsu, the
President of Defendant. The undersigned understands that false statements made

herein are subject to the penalties of 18 Pa. C.S.A. § 4904 relating to unsworn

ey

Laurance B. Seaman, Esquire

falsification to authorities.

Attorney for Defendant, Action Systems, Inc.

Date: September { 3, 2007

10




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
-VS-
ACTION SYSTEMS, INC.,
Defendant
CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of PRELIMINARY OBJECTIONS TO
PLAINTIFF’S COMPLAINT was forwarded by U. S. Mail, postage prepaid, on the
day of September, 2007, to:

James A. Naddeo, Esquire
207 E. Market Street

P. O. Box 552

Clearfield, PA 16830

GATES & S Z

By:

Laurance B. Seaman, Esq.
Attorney for Defendant,
Action Systems, Inc.

11




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DENNY’S BEER BARREL PUB, INC.,
Plaintiff
No. 2007-1351-CD
Vs.
Type of Case: Civil
ACTION SYSTEMS, INC., :
Defendant : Type of Pleading: SCHEDULING ORDER

Filed on behalf of Defendant:
Action Systems, Inc.

Counsel of Record for this Party:
Laurance B. Seaman, Esq.

Supreme Court No.: 19620

GATES & SEAMAN
Attorneys at law

Two North Front Street
P. O. Box 846
Clearfield, PA 16830
(814) 765-1766

i ,agm

William A. Shaw
Prothonotary/Clerk of Courts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
-vs-
ACTION SYSTEMS, INC.,
Defendant
ORDER
AND NOW, this {7 day of S—QQT/ , 2007, upon consideration

of the foregoing Preliminary Objections to Plaintiff’s Complaint, IT IS HEREBY

ORDERED THAT Argument shall be held on the 3% day of _NovembWey ,

2007, at _Q: 30 o’clock Q .m. in Courtroom No. j of the Clearfield

County Courthouse.

Notice of the entry of this Order shall be provided by Defendant to Plaintiff.

BY THE COURT:




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc.
Plaintiff,

No. 07 - 1351 - Cp

Action Systems, Inc,
Defendant.

Type of Pleading:

AMENDED COMPLAINT

Filed on behalf of:
Piaintiff

Ak 2k ok % o ok X ok k% Ok % O ok ¥ %k F

Counsel cf Record for
thais party:

James A. Naddeo, Esq.
Pa I.D. 06820

&
Trudy G. Lumadue, Esq.
Pa I.D. 202049

R LEWIS, LLC.
207 E. Market Street
Box 552
ield, PA 16830
765-1601

o A A SR S S S N S RS

* 4

* %

Dated: October 3, 2007 *

F IQC y
3 2[]07 %/m deo

/’
William A. Shaw

P mmonomry/CIerk of Courts




IN THE COURT OF COMMON PLEAS OF CLEARFIELD,COUNTY,_PENNSYLVANIA
CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc. *
Plaintiff, *
*
V. * No. 07-1351-CD
*
*
Action Systems, Inc, *
Defendant. *
NOTICE
You have been sued in Court. If you wish to defend

against the claims set forth in the following pages, you must take
action within twenty (20) days after this Amended Complaint and
notice are served, by entering a written appearance personally or
by attorney and filing in writing with the Court your defanses or
objections to the claims set forth against you. You are warned
that if you fail to do so the case may proceed without vyou and a
judgment may be entered against you by the Court without further
notice for any money claimed in the Complaint or fcr any other
claim or relief requested by the Plaintiff. You may lose money or
property or other rights important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. I
YOU DO NOT HAVE A LAWYER OR CANNOT AFFORD CNE, GO TO OR TELEPHONE

THE OFFICE SET FORTH BELOW TO FIND OUT WHERE YOU CAN G=T LEGAL
HELP.

Court Administrator
Clearfield County Courthouse
Market and Second Streets
Clearfield, PA 16830

(814) 765-2641, ext. 5982




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc.
Plaintiff,

No. 07-1351-CD

Action Systems, Inc,
Defendant.

* %k ok ok ok * F

AMENDED COMPLAINT

NOW COMES the Plaintiff, Denny’s Beer Barrel Pub,
Inc., ard by its attorney, James A. Naddeo, Esquire, sets forth
the following: |

1. That the Plaintiff, Denny’s Beer Barrel Pub, Inz., is a
corporation, and has its principal place of business at 1423
Dorey Street, Clearfield, Pennsylvania, 16830.

2. That the Defendant, Action Svstems, Inc., 1is a
corporation and has a principal place of business at 1734 Elton
Road, Suite 219, Silver Spring, Maryland, 20903.

3. That defendant Action Systems, Inc. (hereinafter “ASI”)
is in the business of developing and marketing restaurant
management software systems.

4, That at all times alleged herein Batcho Office Systems
(hereinafter “Batcho”), was an authorized dealer and/or agent of
ASI with its principal place of business located at 110 East

Market Street, Clearfield, Pennsylvania, 16830.



.
»
*

5. That at all times referred to herein Defendant, Action
Systems, Inc., clothed Batcho with actual, impliedl and/or
apparent authority to sell, service and instéll ASI products.

6. That plaintiff purchased the ASI restaurant management
software system (including the license in order to use the
purchased software) from Batcho which alsc included installation
costs for a tctal purchase price of $13,103.00. True and
correct copies of Invoice and Records of Payment by Denny‘s are
attached collectively hereto as Exhibit “A.”

7. That with the purchase of the ASI software system the
purchaser must be issued a license to use the software.

8. That in furtherance of said purchase by plaintiff of
the ASI product, Batcho installed the hardware and software at
plaintiff’s place of business.

9. That the software system is such that as upgrades and
“patches” to the system are made they must be incorpcrated into
one’s existing system or the system will fail and be inoperable.

10. That the restaurant managehent software system
plaintiff purchased is failing and inoperable due to the absence
of necessary and critical upgrades and patches,

11. That desbite plaintiff’s purchase of the software and
license and payment in full for the product, defendant refuses

to provide plaintiff with ongeing and necessary upgrades and



patches to the system and refuses to issue a license to use the
product to plaintiff.
COUNT I

12. Plaintiff incorporates by reference paragraphs one
through eleven above as if set forth in fﬁll herein.

13. That plaintiff paid $7,775.00 for a software sYstem
that 1is inoperable due to defendant’s failure to provide
necessary and critical wupgrades and failure to issue to
p}aintiff a license to use said product. Attached hereto as
Exhibit “B” is software cost itemization.

14. That plaintiff when it purchased and paid in full for
an operable ASI software system (that would remain operable)
expected the same  from the benefit of its bargain with
defendant.

15. That defendant by refusing to provide plaintiff with
an operable software system as expected and by refusing to
provide critical updates necessary to render the ASI scftware
system operable at plaintiff’s place of business and by refusing
to issue a license to use said software to plaintiff has
breached the purchase contract between plaintiff and defendant.

16. That plaintiff has paid for a software system that it
never in effect received due to defendant’s refusal to issue a

iicense and the critical updates toc plaintiff.




WHEREFORE, Plaintiff, Denny/s Beer Barrel Pub, Inc.,
demands judgment against defendant in the amount of $7,775.00
with costs and interest thereon.

COUNT II

17. Plaintiff incorporates by reference paragraphs one
through sixteen above as if set forth in full herein.

18. That defendant through its representative, Lisa
Wilson, directly offered to plaintiff that if plaintiff agreed
to be a “showcase site” of defendant’s product, plaintiff would
be afforded certain benefits from defendant (including but not
limited to certain restaurant management software systems being
provided at no cost).

19. That in reliaﬂce upon the representations made to
plaintiff by Lisa Wilson, plaintiff agreed to beccme a showcase
site.

20. That in reliance upon the agreement and promise that
plaintiff would be made a showcase site and receive certain
benefits, plaintiff purchased the basic AST restaurant
management software system from Batchs which also included
installation costs for a total purchase price of $13,103.00. See
Exhibit A.

21. That the local agent of defendant did bring potential

customers of defendant through the restaurant site of plaintiff




and showcased the site and the ASI product at plaintiff’s site
to potential customers.

22. That plaintiff was never provided the benefits
(including but not limited to accounting and restaurant contfol
software systems) agreed to and represented to plaintiff that it
would receive upon becoming a showcase site.

23. That after plaintiff purchased the ASI software and
paid for installation of the same in reliance upon defendant’s
agreement and promise to make it a showcase site, defendant
refused o issue a license to use the ASI software to plaintiff,
refused to issue critical patches and updates necessary to
operate the software, and ultimately withdrew plaintiff as a
showcase site.

WHEREFORE, plaintiff demands Judgment in its favor and
against defendant in an amount in excess cf $25,000.00 exclusive
of costs and interests thereon.

NADDEO & LEWIS, LLC

oy WV%Mﬁ
James A. Nadfiels

Attorney for Plaintiff




VERIFICATTION

I, Dennis F. Liégey, verify that I am the President of
Denny’s Beer Barrel Pub, Inc., and that I am authorized to execute
this verification and further that the statements made in the
foregoing Amended Complaint are true and correct upon my personal
knowledge or information and belief. I understand that false
statements herein are made subject to the penalties of 18 Pa. C.S.
Section 4904, relating to unsworn falsification to authorities.

Denny’s Beer Barrel Pub, Inc.

By: A/W\/\/lrm,/l /7

Dennds F. LiégE?:// Q> \/

PlaAntiff

i

Dated: (7/&@ //J7
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Batcho\QDffice Systems I nv Oi ce
110 East Market Street
Clearfield, PA 16830 Date ——,  Invoice #
va
< 7/8/2005 114631
Bill To Ship To
.| DENNYS ‘
Denny's Pub
{1423 Dorey Street
Clearfield, PA 16830
P.O. Number Terms Rep Ship Via F.0.B ProjecA:tv" _
Net 30 JB 7/8/2005
Quantity ltem Code Description Price Each Amount
1| 4computers POS Restaurant Manager SiX Terminal Three Handheld 17,603.00 17,603.00T
System
PMT AMOUNT PAID -5,000.00 -5,000.00
PMT - | AMOUNT PAID -2,500.00 -2,500.00
PA Tax 6.00% 1,056.18
Total 11,159.18
/——\(‘_\ $11,159.

Thege Hanok 03 [usre

@ 1500 Eact

[ Exhibit A

170309
: o9 fevn igﬁj——;"
NO TRalning ~ No - @mpleed Por=mt] J13)
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——
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06/15/72006 03:22PM PAGE 001 OF 001 /

WELLS FARGO FINANCIAL LEASING Credit Decision
Phone: (866) 487-6661 Fax: (800) 242-7252 Fax to: (814) 765-3411
Deliver To: GLEN BATCHO SR Company: BATCHO BUSINESS MACHINES, INC
From: BARBARA  CRONIN Cust Nm: DENNYS BEAR BARREL PUB INC
Decision: APPROVED Application No.: 483271

© Approved Amount: 11550
Documentation Required:
TERM/RESIDUAL 36 MONTHS
FACTOR/YIELD/GDA $ OUT 0.0331
ORIGINAL EQUIP COST $10500.00
SIGNER CORPORATE OFFICER
EQUIPMENT NOT LISTED
Comments:

Thank you for the business. Maximum funding is subject to MSRP limits and
current rates established for your program. Funding 1is contingent upon our
receipt and acceptance of all proper customer, vendor and other documentation
(including without limitation the documents identified above), all as
determined and required by Wells Fargo Financial Leasing, and the customer's

- ~yerbal verification of acteptance of the equipment. Wells Fargo Financial

Leasing may revoke this approval at any time prior to the complete
satisfaction of all such requirements or in the event of fraud or a material
adverse change in the customer's financial condition. This approval will
-automatically--expire in-ninety -(90% -days.:- -~ -~ - - - B
Please contact your Program Representative with any questions.

ADDITIONAL CREDIT AVAILABLE
DENNYS BEAR BARREL PUB INC may qualify for additional credit of $#x%%63,u00.
Please contact your Program Representative for terms and conditions.




SEP-26—2887 11:39 PHM

Quotation
Prepared for

Denny's Beer Barrel Pub
Clearfield, PA
Required Purchase
6/6/2007

~ USB 2.0 3.5" Extemal Hard Drive (for backups)

5__Restaurant Mar:\’ggg POS (Includes Backoffice,
Employee Timekeeping, Customer Database &

Reporting) :
RM Table Service License
RM Tabs License
RM Accounts Module (Gift Cards)
RM Customer Loyalty
RM inventory Control Module
RM Credit Card Authorization Interface |
Competitive Software Trade-in
Sub Total Before Tax
Sales Tax*

I . e G I e Y

Total Investiment'”
*Sales tax and Shipping will be calculated at time of invoice.

* includes cash discount

$22500 L,«Pﬂ&v ’

$4,00000  f

-~
$175.00 /\6
$175.00 /]
$800.00 é},/(
$800.00
$800.00

$600.00

-,675.5

$273.00
$4,173.00

S f«soﬂwarensubscription—for-the:Firs’t»—¥ear——~-«-F-rr1-7- e .--$367.50.permonth.. .

Software Subscription for the Second Year

Up front cost would be $526 for the external drive

plus-labor. - - :

$80.00 per month

Quote valid for 30 days from receipt

Phane: 724-895-2540
phspos@comcast.net

Exhu bt B

7863 Steubenille Pike » Oakdale, PA 15071



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc. *
Plaintiff, *

*

v * No. 07-1351-CD

*

*

Action Systems, Inc, *
Defendant. *

CERTIFICATE OF SERVICE

I, James A. Naddeo, Esquire, dc hereby certify that a
certified copy of Amended Complaint was served on the following
and in the following manner on the 30th day of August, 2007:

First-Class Mail, Postage Prepaid

Laurance B. Seaman, Esquire
GATES & SEAMAN

Two North Front Street

P.0O. Box 846

Clearfield, PA 16830

NADDEO & LEWIS, LLC

o (i) A

James A. Ndddeo"
Attorney for Plaintiff




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DENNY’S BEER BARREL PUB, INC.,
Plaintiff

VS.

ACTION SYSTEMS, INC.,
Defendant

No. 2007-1351-CD
Type of Case: Civil

Type of Pleading: Defendant’s
Preliminary Objections to Plaintiff’s
Amended Complaint

Filed on behalf of Defendant:
Action Systems, Inc.

Counsel of Record for this Party:
Laurance B. Seaman, Esq.

Supreme Court No.: 19620

GATES & SEAMAN
Attorneys at law

Two North Front Street
P. O. Box 846
Clearfield, PA 16830
(814) 765-1766

FILED

O 35 pm 6K

OCT 23 2007 ~e cc

. Willam A Shaw @
Prothonotary/Clerk of Courts




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
.VS-
ACTION SYSTEMS, INC.,
Defendant
NOTICE

TO:  Denny’s Beer Barrel Pub, Inc.
c/o James A. Naddeo, Esquire
207 E. Market Street
Clearfield, PA 16830

YOU ARE HEREBY NOTIFIED TO FILE A WRITTEN RESPONSE TO THE ENCLOSED

PRELIMINARY OBJECTIONS WITHIN TWENTY (20) DAYS FROM SERVICE HEREOF OR A
JUDGMENT MAY BE ENTERED AGAINST YOU.

S o

&
——

Laurance B. Seaman, Esquire,
Attorney for Defendant, Action Systems, Inc.

Date: [0‘/73/24’7




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
.Vs.
ACTION SYSTEMS, INC.,
Defendant

DEFENDANT’S PRELIMINARY OBJECTIONS
TO PLAINTIFF’S AMENDED COMPLAINT

Defendant, Action Systems, Inc., by its undersigned counsel, preliminarily

objects to Plaintiff’s Amended Complaint as follows:

I Preliminary Objection Raising Legal Insufficiency of Plaintiff’s Amended
Complaint (Demurrer) under Pa.R.C.P. 1028(a)(4).

1. Plaintiff’s Amended Complaint is based upon its claim that it purchased,

not from Defendant, but from Batcho Business Machines, Inc., t/d/b/a Batcho Office
Systems (“Batcho”), a Restaurant Management System (“System”) consisting of
“hardware” (four (4) computers with operating systems and subsystems and
accessories manufactured by some other third parties and obtained by Batcho) and
“software” (restaurant management software) with a license for the same,
(produced by Defendant and sold to Batcho), all being installed by Batcho.
(Paragraphs 6 and 8 of the Amended Complaint).

2. Plaintiff attached to the Amended Complaint as a part of Exhibit “A” an
invoice from Batcho to Plaintiff for the System, which invoice Plaintiff alleges it has

paid.




3. The Complaint makes no allegation that Plaintiff had paid any money to
Defendant for said software and/or license.

4. The Complaint makes no allegation that Batcho has paid any money to
Defendant for said software and/or license.

5. The Complaint makes no allegation of there being any breach of any type
of warranty and thus Plaintiff has no right to sue Defendant directly because there is
no privity of contract between Plaintiff and Defendant.

6. Even if Plaintiff subsequently alleges a breach of warranty, such a claim
must also fail, because of the warranty limitations contained in the End User License
Agreement, a copy of which is attached hereto and made a part hereof as Exhibit
“A”, which is required by Defendant to be accepted by the end user, Plaintiff,
before the end user can enable the software to be utilized. If Plaintiff did not
accept the End User Agreement, by its terms, Plaintiff was required to return the
software and security key to Batcho for a full refund.

7. This End User License Agreement provides, in part, that: “Action Systems,
Inc.’s entire liability and the User’s exclusive remedy shall be replacement of the
defective media, provided the media is returned to Action Systems, Inc., with a copy
of a dated Receipt or Invoice. Action Systems, Inc. shall not be liable to the User or
any other entity for any special, consequential, indirect or other similar damages or
claims including loss of profit, or any other commercial damage caused or imagined
to have been caused directly or indirectly by the use, or the inability to use, the

Software. Action Systems, Inc. specifically disclaims all other warranties, express or




implied. Action Systems, Inc. makes no representation or warranties with respect to
the merchantability or fitness of software for any particular purpose, business or
application. Implied warrénties of merchantability are expressly and specifically
disclaimed. In no event shall Action Systems, Inc. have liability for damages to the
user or any other person in excess of the price paid to Action Systems, Inc. or the
license to use the software, regardless of the form of any claim.”.

8. Plaintiff alleges in Paragraph 4 of the Amended Complaint that Batcho
“was an authorized dealer and/or agent” of Defendant, but Plaintiff makes no
specific supporting factual allegations that Batcho was an agent of Defendant.

9. Plaintiff alleges in Paragraph 5 of the Amended Complaint that Defendant
“clothed Batcho with actual, implied and/or apparent authority to sell, service and
install ASI products”. These allegations amount to nothing more than an allegation
that Batcho was a dealer or reseller of Defendant, and contain no factual allegations
that Batcho had any authority to bind or obligate Defendant and/or make Defendant
liablé for actions of Batcho.

10. The Amended Complaint makes no allegations of the existence of a
written agreement between Batcho and Defendant creating an agency.

11. The use of the term “dealer” carries no legal significance and cannot be

equated with that of an “agent”, who would have the authority to bind or obligate

another party.




12. Batcho was actually only a Reseller of Defendant and as such had no

! authority to bind or obligate the Defendant in any manner to any end user or third

| party, such as Plaintiff.

13. Without any privy of contract between Plaintiff and Defendant, Plaintiff’s
claim must fail because it has not stated a valid cause of action against Defendant.
WHEREFORE, Defendant respectfully requests this Honorable Court grant its

| Preliminary Objection by way of Demurrer and dismiss the Amended Complaint with
prejudice.

I Preliminary Objection Raising an Issue of Insufficient Specificity
of the Amended Complaint under Pa. R.C.P. 1028 (a)(3).

1. |. above is incorporated herein by reference.

2. Plaintiff’s Amended Complaint is based upon general allegations that the
System, consisting of hardware and software which Plaintiff purchased from Batcho
“. . . will fail and be inoperable...”, if upgrades and patches are not incorporated
into the existing system, (Paragraph 9 of the Amended Complaint) and that the
system “. . . is failing and inoperable. . .” due the absence of upgrades and patches.
(Paragraph 10 of the Amended Complaint).

3. Pa. R.C.P. 1019(a) requires that the material facts on which a cause of
action is based shall be stated in a concise and summary form.

4. The Amended Complaint fails to set forth with sufficient specificity the
problems encountered by Plaintiff which allegedly will result or have resulted in the

System failing and being inoperable, and thus being unable to utilize the hardware




and software purchased from Batcho, so as to enable Defendant to determine
whether said problems are actually caused by the lack of upgrades and patches, as
alleged, or by the hardware with operating systems and subsystems, which were
obtained by Batcho from third parties and sold by Batcho to Plaintiff, or as a result
of Batcho’s improper installation of the hardware and/or software.

5. Plaintiff’s Amended Complaint lacks sufficient specificity of any problems
with the hardware, software and/or installation which would apprise Defendant of
the issues to be litigated and to allow it to adequately prepare and assert defenses
to Plaintiff’s allegations.

6. Paragraph 13 of the Amended Complaint alleges Plaintiff paid $7,775.00
for a software system and in support thereof alleges that Exhibit “B”, a software
cost itemization, is attached to the Amended Complaint.

7. There is no Exhibit “B” attached to the Amended Complaint served on
Defendant.

8. The Amended Complaint fails to set forth in its allegations the relevant
times and dates when any of the transactions took place, such as the purchase,
delivery of hardware and software by Batcho, installation by Batcho of hardware and
software, alleged discovery of system failing or being inoperable, and the payment
of the balance due on the Invoice from Batcho (Exhibit “A” to the Amended
Complaint).

9. Pa.R.C.P. 1019(f) requires that averments of time be specifically stated.




WHEREFORE, Defendant respectfully requests this Honorable Court dismiss the
Amended Complaint with prejudice, or alternatively, order Plaintiff to more
specifically plead the averments of “failing and inoperable”, the facts which
Plaintiff may claim support the allegations of Batcho being an agent of Defendant,
the dates and times when the alleged transactions occurred, and Order Plaintiff to

attach to another Amended Complaint, said Exhibit “B”.

. Preliminary Objection Raising Non-Joinder of a Necessary Party
Under Pa.R.C.P. 1028(a)(5)

1. I and Il above are incorporated herein by reference.

2. Plaintiff alleges that it purchased a System consisting of hardware and
software from Batcho. (Paragraph 6 of the Amended Complaint).

3. Plaintiff alleges Batcho installed the hardware and software at Plaintiff’s
place of business. (Paragraph 8 of the Amended Complaint).

4. Plaintiff alleges it paid Batcho for the hardware and software, including
the license to use the softWare. (Paragraph§ 6, 11, 13 of the Amended Complaint).

5. Plaintiff alleges that the system will fail and be inoperable and is failing
and inoperable (Paragraphs 9 and 10 of the Amended Complaint) because Plaintiff
has not been issued a license for which it has made full payment to Batcho.

6. Plaintiff has not joined Batcho in this action against Defendant and no

reason appears in the Amended Complaint for the omission of Batcho as a party to

this action.




7. Batcho is a necessary and indispensable party to this action and its
absence requires that the Amended Complaint be dismissed.

WHEREFORE, Defendant requests this Honorable Court to dismiss the
Amended Complaint with prejudice.

Respectfully submitted:

GATES & S N

Laurance B. Seaman, Esquire
Attorney for Defendant,
Action Systems, Inc.

Two North Front Street
P. O. Box 846
Clearfield, Pa 16830
(814) 765-1766

Date: October ZE , 2007.




VERIFICATION

The undersigned verifies that he is counsel for Defendant, that the

authorized officers of Defendant are out of the jurisdiction of the Court and cannot

be available to timely file the within pleading, that the statements made in the
foregoing document are true and correct to the best of his knowledge, information
and belief, and the source of the undersigned’s information is, Smiley Hsu, the
President of Defendant. The undersigned understands that false statements made

herein are subject to the penalties of 18 Pa. C.S.A. § 4904 relating to unsworn

£ag

Laurance B. Seaman, Esquire
Attorney for Defendant, Action Systems, Inc.

falsification to authorities.

Date: October )_’Z, 2007




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
-VS-
ACTION SYSTEMS, INC.,
Defendant

CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of DEFENDANT’S PRELIMINARY
OBJECTIONS TO PLAINTIFF’S AMENDED COMPLAINT was forwarded by U. S. Mail,
postage prepaid, on the Zé day of October, 2007, to:

James A. Naddeo, Esquire
207 E. Market Street

P. O. Box 552

Clearfield, PA 16830

GATES &

Laurance B. Seaman, Esq.
Attorney for Defendant,
Action Systems, Inc.

10




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DENNY’S BEER BARREL PUB, INC.,
Plaintiff

VS.

ACTION SYSTEMS, INC.,
Defendant

No. 2007-1351-CD
Type of Case: Civil

‘Type of Pleading: Praecipe
and Scheduling Order

Filed on behalf of Defendant:
Action Systems, Inc.

Counsel of Record for this Party:
Laurance B. Seaman, Esq.

Supreme Court No.: 19620

GATES & SEAMAN
Attorneys at law

Two North Front Street
P. O. Box 846
Clearfield, PA 16830
(814) 765-1766

FILED

O 3U5pm GK

0CT 23 2007 ¢ 7 77

William A. Shaw
Y\Prothonotary/Clerk of Courts

b




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
-vs-
ACTION SYSTEMS, INC.,
Defendant

PRAECIPE AND SCHEDULING ORDER

TO WILLIAM A. SHAW, PROTHONOTARY:
Please request the Court Administrator to schedule an Argument Date for
consideration of the Preliminary Objections which we have filed on behalf of

Defendant, Action Systems, Inc., contemporaneously with this Praecipe.

GATES & S N

BY: E’F":’y .

Laurance B. Seaman, Esquire
Attorney for Defendant,
Action Systems, Inc.

Two North Front Street
P. O. Box 846
Clearfield, PA 16830
(814) 765-1766

2
Date: October &) , 2007




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
.vs.
ACTION SYSTEMS, INC.,
Defendant
ORDER

AND NOW, this oM day of Oc:l‘v['vb\ , 2007, upon consideration

of the foregoing Preliminary Objections to Plaintiff’s Amended Comp.aint, IT IS
HEREBY ORDERED THAT Argument shall be held on the 10'> day of

Sﬁ(em\mg , 2007, at g'-QQ o’clock A___.m. in Courtroom No. __i_-__
of the Clearfield County Courthouse.

Notice of the entry of this Order shall be provided by Defendant to Plaintiff.

BY THE COURT:

e

Judge

FILED

William A_ s,
Prothonotary/cle,k of Courts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DENNY’S BEER BARREL PUB, INC.,

Plaintiff . No. 07-1351-CD
-vs-
ACTION SYSTEMS, INC.,
Defendant
CERTIFICATE OF SERVICE

| hereby certify that service was made by mailing a true and correct
copy of the original Praecipe and Scheduling Order on the 274  day of October,
2007 by regular mail, postage prepaid to:

James A. Naddeo, Esquire
Attorney for Plaintiff

207 E. Market Street

P. O. Box 552

Clearfield, PA 16830

By

Laurance B. Seaman, Esquire
Attorney for Defendant,
Action Systems, Inc.




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DENNY’S BEER BARREL PUB, INC.,

Plaintiff : No. 07-1351-CD
-VS-
ACTION SYSTEMS, INC.,
Defendant
CERTIFICATE OF SERVICE

| hereby certify that service was made on the 30" day of October,
2007, by mailing a true and correct copy of the original Praecipe and Scheduling
|| Order dated October 24, 2007, scheduling Argument on December 10, 2007 at 9:00
A.M., by regular mail, postage prepaid to:

James A. Naddeo, Esquire
Attorney for Plaintiff

207 E. Market Street

P. O. Box 552

Clearfietd, PA 16830

By

Laurance B. Seaman, Esquire
Attorney for Defendant,
Action Systems, Inc.

Fl E A%

Wﬂham

pmmoﬂ‘)‘a"y Clerk of Courts




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD

-vs-

ACTION SYSTEMS, INC., ‘ F| LED

Defendant
NOV 02 2007 @
ooy
William A. Shaw
Prothonotary/Clerk of Courts
AMENDED CERTIFICATE QOF SERVICE Ne S

| hereby certify that service was made on the 31st day of October,
2007, by mailing a true and correct copy of the original Praecipe and Scheduling
Order dated October 24, 2007, scheduling Argument on December 10, 2007 at 9:00
A.M., by regular mail, postage prepaid to:

James A. Naddeo, Esquire
Attorney for Plaintiff

207 E. Market Street

P. O. Box 552

Clearfield, PA 16830

s 87
By _

Laurance B. Seaman, Esquire
Attorney for Defendant,
Action Systems, Inc.




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc.

*

Plaintiff, *
*

v *
*

*

Action Systems, Inc, *
Defendant. *
*

*

*

*

*

*

*

*

*

*

*

>

*

*

*

*

*

*

*

*

*

*

*

*

*

*

*

Dated: November 13, 2007 *

N¢. 07 - 1351 - CD

Type of Pleading:

ANSWER TO PRELIMINARY
OBJECTIONS FILED BY
DEFENDANT

Filed on behalf of:
Pizintiff

Counsel of Reccra for
this party:

James A. Naddeo, Esqg.
Pa I.D. 06820

&
Tirudy G. Lumadue, Esqg.
Pa I.D. 202049

NACDED & LEWIS, LLC.
2¢7 B, Market Street
P.O. Box 552
Clearfield, PA 156830
(8.4; 7T65-1601

William A. Shaw @
prathonotary/Clerk of Courts




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc. *
Plaintiff, *

*

v * No. 07-1351-CD

*

*

Action Systems, Inc, *
*

Defendant.

ANSWER TO PRELIMINARY OBJECTIONS FILED BY DEFENDANT

NOW COMES the Plaintiff, Denny’s Beer Barrel . Pub,
Inc., and by its attorney, James A. Naddeo, Esquire, sets forth
the following in response to the preliminary objections filed by
defendant:

I. Response to Preliminary Objection Raising Legal

Insufficiency of Plaintiff’s Amended Complaint

(Demurrer) under Pa.R.C.P. 1028 (a) (4)

Plaintiff first states generally thst while defendant has
filed this preliminary objection as stated in “I” as to the
entire amended complaint filed by plaintiff, it essentially only
speaks to Count I of plaintiff’s Amended Complaint. Count II is
based wupon direct acts of the defendént and nothing in
defendant’s preliminary objection as stated in “I” would serve
to discount said Count II as pled by plaintiff.

1. Denied as stated. Plaintiff’s  amended complaint is
based upon a purchase of a restaurant management system,

including items as stated in plaintiff’s amended complaint, from




t

an agent of defendant. Said agent being.némed as Batcho Office
Systems (hereinafter “Batcho”).

2. Admitted in so far as defendant accurately represents
what documents Plaintiff attached to its amended complaint and
that plaintiff paid the invoice attached. Plaintiff requests
that the documents attached to its amended complaint speak for
themselves, as well as, the statements avecrred therein.

3. Denied. Plaintiff states in paragraph 4 of its amended
complaint that at all times alleged theréin Batcho was an ‘agent
of defendant. It 1s not necessary for plaintiff to plead the
legal conclusion behind such fact. In addition, at paragraph 15
plaintiff states “.the system plaintiff purchased from ASI..;”
paragraph 27 states “That plaintiff wher it purchased and paid
in full for an operable installed ASI software system ..expected
the same from the benefit of its bargain with defendant.;” at
paragraph 28 plaintiff continues and staites that “defendant has
breached the purchase contract between pilzintiff and defendant.”

4. Admitted that the amended complaint does not make a
statement as to what Batcho may have paid to ASI. In further
answer thereto such an allegation by plaintiff Would ke
unnecessary as plaintiff has averred that Batcho is the agent
and/or dealer of ASI. Furthermore, olaintiff is without

knowledge or information sufficient to form a belief as to the




truth of any said statement as to what Bétcho may or may not
have paid to defendant.

5. Admitted in part and denied in part. It is admitted
that there is no claim for a breach of warranty in plaintiff’s
amended complaint. The <remainder of said averments state
conclusicns of law to which no answer is required. To the
extent an answer may be required plaintiff denies the
conclusicns of law therein stated.

6. States conclusions of law that are inapplicable in this
matter and to which no answer is required by plaintiff. To the
extent &an answer may be required said averment 1is dermied.
Plaintiff objects to the attachment of additional evidence by
defendant 1in this paragraph as -defendant 1is not stating a
preliminary objection in the form of a demurrer but rather an
affirmative defense to a cause of action plaintiff has not even
pled. Additicnal evidence pled by the defendant requesting a
demur is improper as the court must accept asbtrue all the well
rleaded material facts set forth in the amended complaint and

all reasonable inferences deducible from those facts. Dercoli v.

Pennsylvania National Mutual Insurance Co., 520 Pa. 471, 554

A.2d 906 (1989). Accepting these facts and inferences, the
court then determines whether the pleader has failed to state a
claim for which relief may be granted, and should affirm the

grant of a demurrer only if there is certainty that no recovery



is possible. Creeger Brick & Building Supply Inc. v. Mid-State

Bank and Trust Co., 385 Pa. Super 30, 560 A.2d 151 (1989). All

doubts are resolved 1in favor of the pleader. Therefore,
plaintiff requeéts that the exhibits pled by defendant be
stricken.

7. Plaintiff restates its objection to the document pled
by deferdant as Exhibit A to its Preliminary Objections as
stated supra 1in paragraph 6 and incorporates the same by
reference as if set forth in full herein.

8. Denied. Plaintiff averred at paragraph 5 that defendant
“clothed Batcho with actual, implied and/or apparent authority
to sell, service and install ASI products.” Nothing more 1is
required tc be pled by plaintiff as this sets forth the
operative fact as required to Dbe pled pursuant to case

precedent. D’Antona v. Hamptonrn Grinding Wheel Company, Inc., 225

Pa. Super 120, 310 A.2d 307 (1973). APlaintiff is not required
to plead evidentiary facts as suggested by defendant in this
paragraph. Id.

9. States a conclusion of law with regard to a factual
statement of plaintiff to which no answer is required. To the
extent an answer may be required said averment is denied. In
further answer thereto, the allegation that one clothed another
with actual, implied and/or apparent authority to sell, service

and install ASI products is not equal tc the allegation that cne




is a dealer or reseller of the other. Defendant 1is
misconstruing plaintiff’s averments and plaintiff requests that
its averments in the amended complaint speak for themselves..

10. Admitted that plaintiff did not allege a written
agreement betweep Batcho and ASI. In further answer thereto
such an allegation or pleading by plaintiff would be unnecessary
as plaintiff has averred that Batcho is the agent and/or dealer
of ASI sufficiently, said agency and/or dealership as pled does
not require a written agreement.

11. States a conclusion of law to which no answer is
required. To the egtent an answer may be required said averment
ié denied. In further answer thereto, plaintiff has pled
alternatively that Batcho was the agent and the dealer of
defendant. It is inconsequential that cne does not equal the
other.

12. States a conclusion of law to which no answer is
required. To the extent an answer may be required said averment
is denied.

13. States a conclusion of law to which no answer is
required. To the extent an answer may be required said averment
is denied.

WHEREFORE, Plaintiff, Denny’s Beer Barrel Pub, Inc.,
respectfully request this Honorable Court overrule the

preliminary objection filed by defendant and further that the




exhibit as filed and attached to this preliminary objection be
stricken from the record.

II. Response to Preliminary Objection Raising an Issue of

Insufficient Specificity of the Amended Complaint

under Pa.R.C.P. 1028 (a) (3)

Plaintiff again first states generally that while defendant
has filed this preliminary objecticn as stated in “II” as to the
entire amended complaint filed by plaintiff, it essentially only
speaks tc Count I of plaintiff’s Amended Complaint.

1. “I.” Above is incorporated herein by reference by

plaintiff and made a part hereof.

2. Denied that the allegations pled by plaintiff are
“general” allegations. Ir further answer thereto this statement
is a conclusion of law to which no answer is required. To the

extent an answer may be required said averment is denied and
plaintiff requests the averments as pled by plaintiff in its
amended complaint speak for themselves. In furthef answer
thereto, at paragraph 16 plaintiff states “That plaintiff has
paid for a software system that it never in effect reéeived due
to defendant’s refusal tc 1issue a license and the critical
updates to plaintiff.” Thereby mooting the operable or
inoperable status of the software.

3. States a conclusion of law tc which no answer is

required. In further answer thereto it is admitted that



Pa.R.C.P. 1019 (a) states as follows "“The material facts on
which a cause of action or defense is based shall be stated in a
concise and summary form.”

4. States a conclusion of law to which no answer is
required. To the extent an answer may be required said averment
is denied and plaintiff incorporates by reference paragraph 2
above as if set forth in full herein.

5. States a conclusion of law to which no answer 1is
required. To the extent an answer may be required said averment
is denied and plaintiff incorporates by reference paragraph 2
above as if set forth in full herein.

6. This averment by defendant merely restates plaintiff’s
paragraph 13, plaintiff therefore requests that said averment in
its amended complaint speaks for itself and no specific answer
is required to this paragraph.

7. . Admitted that paragraph 13 of plaintiff’s amended
complaint refers to Exhibit .“B.” If said original amended
complaint filed with this Honorable Court and/or defendant’s
copy dic not contain Exhibit B, this was inadvertent and
plaintiff has attached hereto the same scftware cost itemization
as referred to in its amended complaint as Exhibit B as Exhibit

W A ”
.



8. Denied. Plaintiff attached at paragraph 6 of its
amended complaint the invoice which includes thereon a date of
purchase and shipment, both being.July 8, 2005.

9. Admitted that Pa.R.C.P. 1019 (f) states as follows
“"Averments of time, place and items of special damage shall be
specifically stated.”

WHEREFORE, Plaintiff respectfully requests this Honorable
Court overrule defendant’s preliminary objection regarding
insufficient specificity as the date and time of the purchase
and shipment of the product 1is pled and is sufficient.
Furthermore, the specific failings of the system and exact
manner in which it 1s inoperable are not required operative
facts, but rather are evidentiary facts that should be left to
discovery.

ITI. Response to Preliminary Objection Raising Non-Joinder

of a Necessary Party Under Pa. R.C.P. 1028 (a) (5)

1. I and II above as stated by plaintiff are incorporated
by reference hereiﬂ.

2. Denied and plaintiff requests that paragraph 6 of its
amended complaint be permitted to speak for itself.

3. Admitted in so far as it accurately states plaintiff’s
amended complaint, Plaintiff again requests its amended

complaint speak for itself.



4, Denied as stated. Plaintiff requests that again the
paragraphs referenced by defendant of ©plaintiff’s amended
complaint speak for themselves.

5. Denied as stated. Plaintiff requests that again its
amended complaint speak for itself as a whole and cannot be
spliced and diced by defendant.

6. Admitted.

7. States a conclusion of law to which no answer is
required. @ To the extent an answer may be required said
allegaticn is denied.

WHEREFORE, pléintiff respectfully requests that defendants
preliminary objection as to failu;e to join an indispensable
party be overruled.

NADDEO & LEWIS, LLC

Jafies A. Naddeo’
Attorney for Plaintiff




Quotation s iog,

& L
Prepared for £ m Z

Denny's Beer Barrel Pub

Clearfield, PA
Required Purchase
6/6/2007
Qty Description Price ’ k
4. USB 2.0 3.5" External Hard Drive (for backups) $225.00 i JP/'J' ,vl ‘
C\S_____R.t?_s_tgprant Manager POS (Includes Backoffice, $4,000.00 /,_O%. 14 U
Emploiéé‘Ti'rﬁ"e‘fegeping. Customer Database & >
Reporting) , 0
1 RM Table Service License $175.00 "66/
1 RM Tabs License $175.00 /l \
1 RM Accounts Module (Gift Cards) $800.00 &1
1 RM Customer Loyalty $800.00
1 RM Inventory Control Module $800.00
1 RM Credit Card Authorization Interface
1 Competitive Software Trade-in

Sub Total Before Tax
Sales Tax*
Total investiment™”

*Sales tax and Shipping will be calculated at time of invoke.

** Includes cash discount

Software Subscription for the First Year $367.50 per month
Software Subscription for the Second Year $80.00 per month

Up front cost would be $526 for the external drive
plus labor.

Quote valid for 30 days from receipt
7863 Steubenville Pike « Oakdale, PA 15071

Phone: 724-895-2540
phspos@comcast.net

cokbit U




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc. *
Plaintiff, *

*

\4 * No 07-1351-CD

*

*

Action Systems, Inc, *
Defendant. *

CERTIFICATE OF SERVICE

I, James A. Naddeo, Esquire, do hereby certify that a
certified copy of Answer to Preliminary Objections Filed by
Defendant was served on the following and in the following manner
on the 13th day of November, 2007:

First-Class Mail, Postage Prepaid

Laurance B. Seaman, Esqguire
GATES & SEAMAN
Two North Front Street
P.0O. Box 846
Clearfield, PA 16830

NADDEC &~LEWIS, LLC

a'neQ A Naddeo
Attorney for Plaintiff




IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

DENNY'S BEER BARREL PUB, INC., *

Plaintiff *

vs. *

ACTION SYSTEMS, INC., *
Defendant * NO. 07-1351-CD

ORDER OF COURT

NOW, this 10th day of December, 2007, following
argument on the defendant's preliminary objections to
plaintiff's complaint, IT IS THE ORDER OF THIS COURT that
counsel for both parties provide a letter brief to the

Court within no more than 15 days from this date.

BY THE COURT:

Frgdric J. Ammerman
esident Judge

FILE

/Uaddzo
) C 10 ZUU?S o~

William A. Shaw ;
Prothonotary/Clerk of Courts @




Plaintiff

VS.
ACTION SYSTEMS, INC.,
Defendant

DENNY’S BEER BARREL PUB, INC.,

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

NO. 07-1351-CD

*  F  * * %

ORDER

NOW, this 14™ day of January, 2008, following argument on the Defendant’s
Preliminary Objections to Plaintiff's Amended Complaint, it is the ORDER of this Court

that said Preliminary Objections be and are hereby DISMISSED.

BY THE COURT

W

FREDRIC J. AMMERMAN
resident Judge

PinER
IR 70mg £2e

William A. Shaw
Prothonotary/Clerk of Courts




FILED

JAN 15 2008

William A. Shaw
Prothonotary/Clerk of Courts

DATE: \\,

You are responsible for serving all appropriate parties,

X The Prothenotary's office has provided service to the following parties;

Paintifi(s) __ X Plaintifi(s) Attorney ___Other
Defendan(s) _K._Defendant(s) Atorney

Special Instructions:




FILED

FEB 0 1 2005
6 ’3 tr0
iiliam A. Shaw
IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYYA7RIPAC ™
CIVIL ACTION - LAW Mo (Bt (ofe
DENNY’S BEER BARREL PUB, INC.,
Plaintiff
No. 2007-1351-CD
Vs.
Type of Case: Civil
ACTION SYSTEMS, INC., :
Defendant : Type of Pleading: ANSWER TO
: AMENDED COMPLAINT AND

NEW MATTER

Filed on behalf of Defendant:
Action Systems, Inc.

Counsel of Record for this Party:
Laurance B. Seaman, Esq.

Supreme Court No.: 19620

GATES & SEAMAN
Attorneys at law

Two North Front Street
P. O. Box 846
Clearfield, PA 16830
(814) 765-1766




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
-VS-
ACTION SYSTEMS, INC.,
Defendant
NOTICE

TO:  Denny’s Beer Barrel Pub, Inc.
c/o James A. Naddeo, Esquire
207 E. Market Street
Clearfield, PA 16830

YOU ARE HEREBY NOTIFIED TO FILE A WRITTEN RESPONSE TO THE ENCLOSED NEW
MATTER WITHIN TWENTY (20) DAYS FROM SERVICE HEREOF OR A JUDGMENT MAY

BE ENTERED AGAINST YOU.
GATES

Laurance B. Seaman, Esquire,
Attorney for Defendant, Action Systems, Inc.

Date: }’///Md?




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
-vs-
ACTION SYSTEMS, INC.,
Defendant

ANSWER TO AMENDED COMPLAINT
AND NOW, Defendant, Action Systems, Inc., by and through its attorneys,
Gates & Seaman, hereby answers Plaintiff’s Amended Complaint as follows:

Admitted.
Admitted.
Admitted.

4. Denied as stated. In answer thereto, it is averred that Batcho Office

w2

Systems is a non-registered fictitious name of one or more of the following: Batcho
Business Machines, Inc., Andrew G. Batcho, a/k/a Andrew G. Batcho, Sr., and Linda
L. Batcho, husband and wife, (hereinafter collectively referred to as “Batcho”). In
further answer thereto, it is averred that Batcho was not an authorized dealer
and/or agent of Defendant, Action Systems, Inc. (hereinafter “ASI”), but was an
authorized reseller of products of ASI, with Batcho’s principal place of business now
being located at 115 East Market Street, Cleérfield, Pennsylvania 16830.

5. Denied as stated. In answer thereto, it is averred that Batcho was a
reseller of ASI, with authority to resell, install and service ASI products. However,
any implication therefrom that Batcho was an agent of ASI is denied. In answer
thereto, it is averred that Batcho had no authority, actual, implied and/or apparent,
to bind or obligate ASI in any way.

6. Denied as stated. It is admitted that Plaintiff purchased from Batcho the
ASI restaurant management software (hereafter “Software”), including the license in

order to use the purchased Software, which purchase included the installation of




four (4) computers (with operating systems and subsystems, cables and accessories
manufactured by some other third parties and obtained by Batcho and sold to
Plaintiff) (hereinafter “Hardware”), all as a part of a whole system (hereafter
“System”). The amount of the purchase price for all of the above is denied since,
after reasonable investigation, ASI is without knowledge or information sufficient to
form a belief as to the truth or accuracy of these allegations. Also denied is the
accuracy of Exhibit “A” to the Complaint since, after reasonable investigation, ASI is
without knowledge or information sufficient to form a belief as to the truth or
accuracy of the same. In further answer thereto, it is averred that Batcho never
paid ASI for the Software and license which it purchased from ASI and resold to
Plaintiff. In further answer thereto, it is averred that Plaintiff never paid any money
to ASI.

7. Denied as stated. In answer thereto, it is averred that when the Software
was sold by ASI to Batcho, it included a license, which included a hardware security
key (dongle) and serial number (N6703-0507), to use the Software. In further answer
thereto, it is averred that when Batcho sold the Software to Plaintiff, Batcho
provided Plaintiff with the license and security key. In further answer thereto, it is
averred that Plaintiff could not have utilized the Software at all without the license
and security key and agreeing to the terms of the “END USER LICENSE AGREEMENT”,
a photocopy of which is attached hereto and made a part hereof as Exhibit “A”.

8. Admitted.

9. Denied. In answer thereto, it is averred that the Software will not fail nor
become inoperable just because upgrades and patches to the Software are made,
but not incorporated into the Software. In further answer thereto, it is averred that
if the Software was operable upon installation by Batcho that it would have
continued to be operable without the necessity of incorporating any upgrades or
patches as they were made. In further answer thereto, it is averred that if the
System (Hardware and Software) did become inoperable, which is denied, it was not

because of the ASI Software. System malfunctions can be caused by a variety of




reasons, including, but not limited to, hardware malfunctions, faulty cables, dirty
power, viruses and network problems.

10. Denied. In answer thereto, it is averred that the Software sold by Batcho
to Plaintiff was not and is not failing and inoperable due to the absence of any
upgrades and patches. In further answer thereto, Paragraph 9 hereof is
incorporated herein by reference.

11. The allegation that Plaintiff made payment in full is denied, since after
reasonable investigation, Defendant is without knowledge or information sufficient
to form a belief as to the truth or accuracy of said allegations. The remaining
averments of Paragraph 11 are denied. In answer thereto, it is averred that no
upgrades and patches were necessary for Plaintiff to continue to utilize the
Software. In further answer thereto, it is averred that Software updates and
patches are posted on ASI’s website and it is the responsibility of ASI resellers to
download and install the updates and patches in their customer’s Systems. AS| does
not take part in these updating and installation services. In further answer thereto,

Paragraphs 6, 7, 9 and 10 hereof are incorporated herein by reference.

COUNT |

12. Paragraphs 1 through 11 hereof are incorporated herein by reference.

13. Denied, since after reasonable investigation, Defendant is without
knowledge or information sufficient to form a belief as to the truth of the
allegations that Plaintiff paid the alleged sum and that Exhibit “B”, is true and
accurate and represents any payment made by Plaintiff. (Exhibit “B” was not
attached to the Amended Complaint but was subsequently attached to Plaintiff’s
Answer to Preliminary Objections as Exhibit “A” thereto.). Relative to the
remaining allegations of Paragraph 13, the same are denied. In answer thereto, it is
averred that the Software system was not inoperable. In further answer thereto,
Paragraphs 6, 7, 9, 10 and 11 hereof are incorporated herein by reference.

14. The allegation that Plaintiff paid in full for the Software is denied since,

after reasonable investigation, Defendant is without knowledge or information




sufficient to form a belief as to the truth or accuracy of said allegation. It is
admitted that Plaintiff purchased the Software from Batcho. The remaining
allegations of Paragraph 14 are denied. In answer thereto, it is denied that there
was any bargain made between Plaintiff and ASI, and there was no privity of
contract between them. In further answer thereto, it is averred that when the
Software was installed by Batcho, it was operable and remained operable. In further
answer thereto, Paragraphs 6, 7, 9, 10, 11, 13 and 18 through 23 hereof are
incorporated herein by reference, as well as Paragraphs 28 through 30 of ASI’s New
Matter.

15. Denied. In answer thereto, it is averred that there was no purchase
contract between Plaintiff and ASI, but rather Plaintiff purchased everything from
Batcho. In further answer thereto, it is averred that no updates were critical or
necessary to render the Software operable. In further answer thereto, Paragraphs 6,
7,9, 10, 11, 13, 14 and 18 through 23 hereof are incorporated herein by reference.

16. The allegation that Plaintiff has paid for a Software system is denied
since, after reasonable investigation, Defendant is without knowledge or information
sufficient to form a belief as to the truth or accuracy of said allegation. The
remaining allegations of Paragraph 16 are denied. In answer thereto, it is averred
that when Plaintiff received the Software, it was operable and that if it became
inoperable at any time thereafter, it was not through any fault of ASI. In further
answer thereto, Paragraphs 6, 7, 9, 10, 11, 13, 14, 15 and 18 through 23 hereof are
incorporate herein by reference, as well as Paragraphs 28 through 30 of ASI’s New
Matter.

WHEREFORE, Defendant, Action Systems, Inc., demands judgment in its favor
and against Plaintiff, with costs.

COUNT I
17. Paragraphs 1 through 16 hereof are incorporated herein by reference.
18. Denied. In answer thereto, it is averred that ASI’s employee, Lisa Wilson,

never made any such direct offer to Plaintiff regarding Plaintiff becoming a




“showcase site” and any such proposal would have been made directly by Batcho to
Plaintiff. In further answer thereto, it is averred that ASI made a proposal to Batcho
that if certain conditions were met, Plaintiff could be a reference site for Batcho,
and ASI would waive the entire invoice to Batcho for the Software Batcho sold to
Plaintiff, upon the following conditions: (i) ASI would invoice Batcho the full value of
the Software, but the invoice would be issued whatever number of days net would
make the payment not due until December 31, 2005; and (ii) Batcho had to order an
additional five (5) Software site licenses by December 31, 2005. In further answer
thereto, it is averred that Batcho would have discussed this condition directly with
Plaintiff. In further answer thereto, it is averred that because Plaintiff was
replacing a competitive POS System within twelve (12) months of purchase, Batcho
(and thus Plaintiff) would be eligible for a fifty (50%) percent competitive upgrade
discount upon Batcho submitting to ASI: (1) the invoice where Plaintiff paid to
purchase the competitive software; and (2) the competitive software key of hard-
drive, or whatever represented the license Plaintiff had purchased for that other
system, and this competitive upgrade discount was applicable regardless of the
number of future sales Batcho may or may not make in 2005. In further answer
thereto, it is averred that Batcho did not order an additional five (5) software site
licenses by December 31, 2005 and did not submit to ASI those items required for
eligibility for the fifty (50%) percent competitive upgrade discount.

19. Denied. In answer thereto, it is averred that Lisa Wilson made no
representations to Plaintiff. In further answer thereto, Paragraph 18 hereof is
incorporated herein by reference.

20. It is admitted that Plaintiff purchased the Software of AS| from Batcho
and that Batcho installed the same. The amount of the purchase price and whether
Plaintiff paid Batcho is denied since, after reasonable investigation, ASI is without
knowledge or information sufficient to form a belief as to the truth of these
allegations. The remaining allegations of Paragraph 20 are denied. In answer

thereto, Paragraphs 18 and 19 hereof are incorporated herein by reference.




21. It is specifically denied that Batcho was an agent of ASI. In answer
thereto, Paragraphs 5 and 6 hereof are incorporated herein by reference. The
allegations that Batcho brought potential customers of Batcho or ASI through
Plaintiff’s restaurant site and showcased the site and the ASI product to potential
customers is denied since, after reasonable investigation, Defendant is without
knowledge or information sufficient to form a belief as to the truth of these
allegations. In further answer thereto, Paragraphs 18, 19 and 20 hereof are
incorporated herein by reference.

22. Denied as stated. In answer thereto, it is averred that ASI never
represented to Plaintiff that Plaintiff would receive any benefits upon becoming a
showcase site. In answer thereto, Paragraphs 18, 19, 20 and 21 hereof are
incorporated herein by reference.

23. Denied. In answer thereto, it is averred that ASI had no agreement with
Plaintiff and never promised to make it a showcase site and never refused to issue a
license to use the Software of ASIl. In answer thereto, it is averred that ASI provided
Batcho with the Software license or key that allowed Plaintiff to use the Software,
for which Batcho never made any payment to ASI. In further answer thereto, it is
averred that AS| made no attempt to recover the Software key from Batcho or
Plaintiff. In further answer thereto, Paragraphs 6, 7, 9, 10, 11, 13, 14, 15, 16 and
18 through 23 hereof are incorporated herein by reference.

WHEREFORE, Defendant, Action Systems, Inc., demands judgment in its favor
and against Plaintiff, with costs.

NEW MATTER
24. Paragraphs 1 through 23 hereof are incorporated herein by reference.
25. Plaintiff’s Amended Complaint fails to state a claim upon which relief can
be granted.
26. Plaintiff failed to join Batcho, an indispensable party to this action.
27. Plaintiff’s claims in this case are limited by and subject to the terms of
the End User License Agreement (Exhibit “A”), which is incorporated herein by




reference, thus negating and limiting ASI’s liability, as provided therein, which
liability of ASI is denied.

28. Plaintiff has not paid, nor has Plaintiff alleged to have paid, ASI anything
for the Software.

29. The only contract for purchase and sale of the Software is between
Plaintiff and Batcho.

30. There is no privity of contract between Plaintiff and ASI.

WHEREFORE, Defendant demands judgment in its favor against Plaintiff, with

costs.

Respectfully submitted:

Laurance B. Seaman, Esquire
Attorney for Defendant,
Action Systems, Inc.

Two North Front Street
P. O. Box 846
Clearfield, Pa 16830
(814) 765-1766

Date: February 1, 2008.




END USER LICENSE AGREEMENT

This is a legal agreement between you, the ead user and purchaser (“User™), and Action Systems, Inc. By
accepting this license, you are agreeing to become bound by the terms and conditions set forth below. If
you do not agree to these terms and conditions, please return the complete software application and security
key to the place of purchase within thirty (30) days from the date of purchase for a full refund.

B

1. DEFINITIONS
Software shall mean the computer program contained on the disks in this package, together with any

updates subsequently provided by Action Systems, Inc. Documentation shall mean all of the printed
materials provided in this package or later supplied by Action Systems, Inc. Software Copies shall mean
actual copies of all or any portion of the Software and shall include updates and backups.

2. LICENSE
Action Systems, Inc. agrees to gfant the User a non-exclusive and non-transferable license to use the

Software contained herein for an unlimited duration except in the case that the User has registered for a
software subscription in which case, the terms of the subscription agreement supercede this End User
License Agreement. The User may only use this software on the number of machines specified at purchase
time, and the software may only be installed on computers owned or leased by the User. Action Systems
does not allow Users to copy, modify, decompile, adapt, translate or distribute the software or its
documentation; or create derivative works based upon the software or its documentation except for back-up
purposes. The rights granted herein are limited to use of the Software, Software Copies and
Documentation as defined within the Agreement. All rights not specifically granted in this Agreement are

reserved by Action Systems, Inc.

3. LIMITED WARRANTY AND LIABILITY ,
Action Systems, Inc. warrants to the original User, that the oniginal distribution media is free from defects

in material and workmanship under normal use and service for a period of thirty (30) days from the date of
purchase as evidenced by Receipt or Invoice. Action Systems, Inc.'s entire liability and the User’s
exclusive remedy shall be replacement of the defective media, provided the media is returned to Action
Systems, Inc., with a copy of a dated Receipt or Invoice. Action Systems, Inc. shall not be liable to the
User or any other entity for any special, consequential, indirect or other similar damages or claims
including loss of profit, or any other commercial damage caused or imagined to have been taused directly
or indirectly by the use, or the inability to use, the Software. Action Systems, Inc. specifically disclaims
all other warranties, expressed or implied. Action Systems, Inc. makes no representations or warranties
with respect to the merchantability or fitness of Software for any particular purpose, business or
application. Implied warranties of merchantability are expressly and specifically disclaimed. In no event
shall Action Systems, Inc. have liability for damages to the User or any other person in excess of the price
paid to Action Systems, Inc. for the license to use the Software, regardless of the form of any claim.

4. UPDATES AND REVISIONS ‘
Action Systemns, Inc. reserves the right to modify and/or enhance Software and Its Documentation without

obligation to notify any person or organization of such changes.

U.S. GOVERNMENT RESTRICTED RIGHTS

This software and documentation is provided with restricted rights. Use, duplication, or disclosure by the
United States Government is subject to restrictions as set forth in subdivision (b) (3) (i1) of the Right in
Technical Data and Computer Software clause at 252.227.7013. This agreement is governed by the laws of
the State of Maryland and United States law and international treaties with respect to patents, copyrights,

and trademarks.

EXHIBIT "a"



VERIFICATION

The undersigned verifies that he is the President of ACTION SYSTEMS, INC.,
Defendant, and that the statements made in the foregoing document are true and
correct to the best of his knowledge, information and belief. The undersigned
understands that false statements made herein are subject to the penalties of 18 Pa.

C.S.A. § 4904 relating to unsworn falsification to authorities.

Poieg -

Smiley Hsu, President
ACTION SYSTEMS, INC.

paTE: [/ 30/ e




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
-VS-
ACTION SYSTEMS, INC.,
Defendant
CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of ANSWER TO AMENDED
COMPLAINT AND NEW MATTER was forwarded by U. S. Mail, postage prepaid, on the
1** day of February, 2008, to:

James A. Naddeo, Esquire
207 E. Market Street

P. O. Box 552

Clearfield, PA 16830

GATES & S
By: g\
Laurance B. Seaman, Esq.

Attorney for Defendant,
Action Systems, Inc.
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DENNY’S BEER BARREL PUB, INC.,
Plaintiff

VS.

ACTION SYSTEMS, INC.,
Defendant

VS.

BATCHO BUSINESS MACHINES, INC.,

t/d/b/a BATCHO OFFICE SYSTEMS, and

ANDREW G. BATCHO, a/k/a ANDREW
G. BATCHOQ, SR., and LINDA L.
BATCHO, husband and wife, t/d/b/a
BATCHO OFFICE SYSTEMS,
Additional Defendants

FILED())

FEBO1 20
o [2 12,698&)»
No. 2007-1351-CD  prothonotary/Clerk of Gourts

5 cpr~ = B
Type of Case: Civil

Type of Pleading: COMPLAINT TO
JOIN ADDITIONAL DEFENDANTS

Filed on behalf of Defendant:
Action Systems, Inc.

Counsel of Record for this Party:
Laurance B. Seaman, Esq.

Supreme Court No.: 19620

GATES & SEAMAN
Attorneys at law

Two North Front Street
P. O. Box 846
Clearfield, PA 16830
(814) 765-1766




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
-Vs- :
ACTION SYSTEMS, INC.,
Defendant

-vs-

BATCHO BUSINESS MACHINES, INC., t/d/b/a

BATCHO OFFICE SYSTEMS, and ANDREW G.

BATCHO, a/k/a ANDREW G. BATCHO, SR., and

LINDA L. BATCHO, husband and

wife, t/d/b/a BATCHO OFFICE SYSTEMS,
Additional Defendants

NOTICE TO DEFEND

You have been sued in Court. If you wish to defend against the claims set
forth in the following pages, you must take action within twenty (20) days
after this complaint and notice are served, by entering a written appearance
personally or by attorney and filing in writing with the court your defenses or
objections to the claims set forth against you. You are warned that if you fail
to do so the case may proceed without you and a judgment may be entered
against you-by the court without further notice for any money claimed in the
complaint or for any other claim or relief requested by the plaintiffs. You
may lose money or property or other rights important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO
NOT HAVE A LAWYER, GO TO OR TELEPHONE THE OFFICE SET FORTH BELOW
THIS OFFICE CAN PROVIDE YOU WITH INFORMATION ABOUT HIRING A LAWYER.

IF YOU CANNOT AFFORD TO HIRE A LAWYER, THIS OFFICE MAY BE
ABLE TO PROVIDE YOU WITH INFORMATION ABOUT AGENCIES THAT MAY
OFFER LEGAL SERVICES TO ELIGIBLE PERSONS AT A REDUCED FEE OR NO
FEE.

DANIEL NELSON, COURT ADMINISTRATOR
Clearfield County Court House
Clearfield, PA 16830
(814) 765-2641




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
-Vs-
ACTION SYSTEMS, INC.,
Defendant

-VS-

BATCHO BUSINESS MACHINES, INC., t/d/b/a

BATCHO OFFICE SYSTEMS, and ANDREW G. :

BATCHO, a/k/a ANDREW G. BATCHO, SR., and

LINDA L. BATCHO, husband and

wife, t/d/b/a BATCHO OFFICE SYSTEMS,
Additional Defendants

COMPLAINT OF DEFENDANT, ACTION SYSTEMS, INC.,
AGAINST ADDITIONAL DEFENDANTS, BATCHO BUSINESS MACHINES, INC.,
t/d/b/a BATCHO OFFICE SYSTEMS and ANDREW G. BATCHO
a’k/a ANDREW G. BATCHO, SR., and LINDA L. BATCHO,
husband and wife, t/d/b/a BATCHO OFFICE SYSTEMS

NOW COMES, Defendant, Action Systems, Inc., by and through its attorneys,
Gates & Seaman, and sets forth the following:

1. Additional Defendant, Batcho Business Machines, Inc., t/d/b/a BATCHO
OFFICE SYSTEMS (an unregistered fictitious name) is a Pennsylvania corporation with
its principal office and place of business at 115 East Market Street, Clearfield,
Pennsylvania 16830.

2. Additional Defendants, Andrew G. Batcho, a/k/a Andrew G. Batcho, Sr.,
and Linda L. Batcho, husband and wife, of 45 Rocky Bend Road, Clearfield, PA
16830, are individuals and are trading and doing business under the unregistered

fictitious name of Batcho Office Systems, with offices at 45 Rocky Bend Road,




Clearfield, PA 16830, and a principal place of business at 115 East Market Street,
Clearfield, PA 16830.

3. Plaintiff instituted this action against Action Systems, Inc., (hereafter
“ASI”), a copy of Plaintiff’s Amended Complaint being attached hereto as Exhibit
“A”. (Exhibit “B” to the Amended Complaint was not attached to the Amended
Complaint, .but was later provided by Plaintiff as Exhibit “A” to Plaintiff’s Answer to
Preliminary Objections. A photocopy of that Exhibit is attached hereto as Exhibit
“B”). ASI filed an Answer to Amended Complaint and New Matter, a copy of which
are attached hereto as Exhibit “C” and are incorporated herein by reference.

4. According to Plaintiff’s Amended Complaint, Plaintiff purchased from
Batcho Office Systems, which is believed to be an unregistered fictitious name made
up of one or more of the Additional Defendants (hereinafter “Batcho”), restaurant
management software of ASI (hereafter “Software”), including the license to use the
same, and four (4) computers (with operating systems and subsystems, cables and
accessories manufactured by some other third parties and obtained by Batcho and
sold to Plaintiff) (hereinafter “Hardware”), all of which was installed by Batcho, as a
part of a whole system (hereafter “System”).

5. Plaintiff’s Amended Complaint also alleges that the System was failing and
becoming inoperable or failed and became inoperable.

6. ASI and Batcho had entered into a Reseller Agreement, whereby Batcho
would purchase software products from ASI and resell to, install and service the
same for, Batcho’s customers and End Users of ASI’s software products, like

Plaintiff. ASI’s fully executed copy of this Reseller Agreement was kept in ASI’s file




for Batcho, which file is now missing. The form of this Reseller Agreement, which
was fully executed on behalf of ASI and Plaintiff, is attached hereto and made a part
hereof as Exhibit “D”.

7. Batcho notified ASI that Batcho wanted to purchase from ASI to rese.ll to
Plaintiff, the Software set forth on Invoice No. 13605, which is attached hereto and
made a part hereof as Exhibit “E”, and ASI and Batcho made that sale and purchase
between them.

8. Batcho wanted to use Plaintiff as a reference site to generate other sales
by Batcho of ASI software and licenses and ASI agreed with Batcho to waive the
entire invoice for the Software which Batcho would sell to Plaintiff and install at
Plaintiff’s place of business, upon the following conditions: (i) ASI would invoice
Batcho the full value of the Software, but the invoice would be issued whatever
number of days net would make the payment not due until December 31, 2005; and
(i) Batcho had to order from ASI an additional five (5) Software site licenses by
December 31, 2005.

9. ASI alternatively offered Batcho a fifty (50%) percent competitive upgrade
discount for Plaintiff because Plaintiff was replacing a competitive POS System
within twelve (12) months of purchase, provided Batcho would submit to ASI: (i) the
invoice Plaintiff paid to purchase the competitive software; and (ii) the competitive
software key of hard-drive, or whatever represented the license purchased.

10. Batcho did not order five (5) additional Software site licenses from ASI by

December 31, 2005.




11. Batcho did not submit to ASI those required items set forth in Paragraph 9
hereof.

12. ASI delivered to Batcho all of the items set forth on Invoice No. 13605
(Exhibit “E” herein).

13. ASI never received any payment on this Invoice, from Batcho or any other
party.

14. If Plaintiff’s System did in fact fail and/or become inoperable, or was
failing and becoming inoperable, all of which is specifically denied by ASI, the same
was not the result of anything done or not done by ASI, but rather through the action
or inaction of Batcho, and its or their principals, owners, shareholders, directors,
employees, agents, contractors or representatives (hereafter “Workers”), by and
through whom Batcho acted at all times relevant hereto.

15. If Plaintiff’s System did in fact fail and/or become inoperable, or was
failing and becoming inoperable, all of which is specifically denied by ASI, the same
was the result of Batcho’s negligence, carelessness or intentional acts, and/or
breach of its contract with Plaintiff, which consisted of, among other things, the
purchase from other third parties and resale to Plaintiff of Hardware that was not
capable of or could not properly run the Software Batcho sold to Plaintiff and/or the
faulty or improper installation and/or maintenance of the System by Batcho.

16. Batcho has only ever been an independent contractor reseller of ASI and
has never been an agent of ASI and never had any authorization to legally bind or

obligate ASI.




17. If it is judicially determined that there was any negligence, carelessness,
intentional act or breach by Batcho of Batcho’s contract with Plaintiff, then it is
averred that Batcho is responsible solely to Plaintiff for any and all damages suffered
by Plaintiff, which damages are denied by ASI.

18. In accordance with the Reseller Agreement, Batcho was required to
maintain adequate insurance protection for its employees, contractors and agents,
and required to defend, indemnify and hold ASI harmless from and against any and
all claims, including, but not limited to, those brought by a third party, where such
claim arises out of the reseller’s performance or breach of its responsibilities under
the Reseller Agreement and claims attributable to the negligent or intentional acts
of the reseller and its employees, contractors and agents.

19. Under the Reseller Agreement, ASI made no warranty or assurance of any
kind concerning the actual performance or functionality of ASI products nor that
they would be free from error or defect and disclaimed with respect to all services,
Software products, updates, enhancements, etc. all implied warranties, including
any implied warranties of marketability, title or fitness for a particular purpose.

20. If it is judicially determined that Plaintiff suffered any loss and that ASI
was in any way responsible for the same and/or any judgment is entered in favor of
Plaintiff against ASI, then it is averred that Batcho is responsible solely to Plaintiff
for the same and liable over to ASI for indemnification and/or contribution, any and
all liability on the part of ASI being expressly denied.

21. If it is judicially determined that Plaintiff suffered any loss and that ASI

and Batcho were in any way responsible for the same and/or any judgment is




entered in favor of Plaintiff against ASI and Batcho, then it is averred that Batcho is
responsible solely to Plaintiff for the same and liable over to ASI for indemnification
and/or contribution; any and all liability on the part of ASI being expressly denied.

WHEREFORE, Defendant, Action Systems, Inc., demands:

1. Judgment in its favor against Plaintiff, together with costs of suit and any
other relief which the Court deems appropriate, including an award of attorneys
fees and expenses against Additional Defendants Batcho;

2. Judgment that, if there was any liability to Plaintiff, Additional
Defendants Batcho are solely liable to Plaintiff;

3. In the event that a verdict is recovered by Plaintiff against ASI, or ASI and
Batcho, that ASI may have judgment over and against Additional Defendants Batcho
by way of indemnification and/or contribution for the amount recovered by Plaintiff
against ASI, together with costs, attorneys’ fees and interest.

Respectfully submitted:

GATES &5EAMAN

Laurance B. Seaman, Esquire
Attorney for Defendant,
Action Systems, Inc.

Two North Front Street
P. O. Box 846
Clearfield, Pa 16830
(814) 765-1766

Date: 7///,/ 2028
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc.
Plaintiff,

No. - 07 - 1351 - CD

Action Systems, Inc,
Defendant.

Type of Pleading:

AMENDED COMPLAINT

Filed on behalf of:
Plaintiff

this party:

James A. Naddeo, Esq.
Pa I.D. 06820

&
Trudy G. Lumadue, Esq.
Pa I.D. 202049

NADDEO & LEWIS, LLC.

207 E. Market Street

P.0. Box 552 ‘

Clearfield, PA 16830
(814) 765-1601

*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
* Counsel of Record for
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*

Dated: October 3,.2007
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statement filed n this case.

0cT 04 2007
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Prothonotary/
Clerk of Courts

Attest,

EXHIBIT "A" - 11 pages



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc. *
Plaintiff, *
*
V. * No. 07-1351-CD
*
*
Action Systems, Inc, *
Defendant. *
NOTICE
You have been sued in Court. If you wish to defend

against the claims set forth in the following pages, you must take
action within twenty (20) days after this Amended Complaint and
notice are served, by entering a written appearance personally or
by attorney and filing in writing with the Court your defenses or
objections to the claims set forth against. you. You are. . warned
that if you fail to do so thecase may proceed without yow abd a
judgment may be entered against you by the Court without further
notice for any money claimed in the Complaint or for any other
claim or relief requested by the Plaintiff. You may lose money or
property or other rights important to you. '

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF
YOU DO NOT HAVE A LAWYER OR CANNOT AFFORD CNE, GO TO OR TELEPHONE
THE- OFFICE. SET FORTH BELOW TO FIND OUT WHERE YOU CAN GET LEGAL

HELP.

Court Administrator
Clearfield County Courthouse
Market and Second Streets
Clearfield;lPA 116830

(814) 765-2641, ext. 5982



~ IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc.
Plaintiff,

No. 07-1351-CD

Action Systems, Inc,
Defendant.

* %k ok ok ok o ¥

AMENDED COMPLAINT

NOW COMES the Plaintiff, Denny’s Beer Barrel Pub,
Inc., and by its attorney, James A. Naddeo, Esquire; sets forth
the following: |

1. That the Plaintiff, Denny’s Beer Barrel Pub, Inc., is a
corporation, and has 1its principal place of business at 1423
Dorey Street, Clearfield, Pennsylvania, 16830.

2. That the Defendant, - Action Systems, Inc., is a
corporation and has a principal place of business at 1734 Elton
Road, Suite 219, Silver Spring, Maryland, 20903.

3. fhat defenoant Action Systems, Inc. (heréinafter “ASI”)
is in the business of developing and marketing restaurant
management software systémsf

4. That at all times alleged herein Batcho Office Systems
(hereinafter “Batcho”), was an authorized dealer and/or agent of
ASI with its principal place of business iocated at 110 East

Market Street, Clearfield, Pennsylvania, 16830.



5. That at all times referred to herein Defendant, Action
Systems, Inc., clothed Batcho with actual, - implied ‘and/or_
apparent authority to sell, service and install ASI products.

6. That plaintiff purchased the AST restaurant management
soﬁtware ~system (including the 1license in order to use the
purchased software) from Batcho which also. included installation
costs for a total purchasé price of $13,103.00. True and
correct copies of Invoice and Records of Payment by Denny’s are
attached collectively hereto as Exhibit “A.”

7. That with the purchase of the ASI software system the
pufchaser must be issued a license to use the software.

8. That in furtherance of said purchase by plaintiff of
the ASI product, Batcho installed the hardware and software at
plaintiff’s place of business.

9. That the software system is such that as upgrades and
“patches” to the system are made they must be incorporated into-
one’s existing system or the:system will'fail and be.inoperable.

10. That‘ the restaurant man5gement' Séftware system
plaintiff purchased is failing and inopérable due. to the absence
~of necessary and critical upgrades and patches.

11. That despite plaintiff’s purchase of the software and
license and payment in full for the product, defendant refuseé

to provide plaintiff with- ongoing and necessary upgrades and



patches to the system and refuses to issue a license to use the
product to plaintiff.
COUNT I

12. Plaintiff incorporates by reference paragraphs one
through eleven above as if set forth in fﬁll herein.

13. That plaintiff paid $7,775.00 for a software system
that 1is inoperable due to defendant’s failure to provide
necessary and critical upgrades and failure to issue to
plaintiff a license to use said product. ,.Attachea 'hereto as
Exhibit “B” is software cost itemization.

14. That plaintiff when it purchased and paid in full for
an operable ASI software system (that would remain operabie)
expected the éame- from the benefit of its Dbargain with
defendant. |

15. . That defendant by refusing to provide plaintiff with
an operable software system as expected and. by refusing to
provide critical updates necessary to fender the ASI scftware
system operable at plaintiff’s place of buéinéss aﬂd'by refusing
to issue a license to use said software to plaintiff_ has
~breached the purchase contract between plaintiff and defendant.

l16. That plaintiff has paid for a sbftware system that it
never in effect received due to defendant’s refusal to issue a

license and the critical updates to plaintiff.



WHEREFORE, Plaintiff, Denny’s Beer Barrel Pub, Inc.,
demands judgment against defendant in the amount of $7,775.00

with costs and interest thereon.

COUNT II

17. Plaintiff incorporates by reference paragraphs one
through sixteen above as if set forth in full herein.

18. That defendant through its representative, Lisa
Wilson, directly offered to plaintiff that if plaintiff agreed
to be a “showcase site” of defendaﬁt’s product, plaintiff woﬁld
be afforded certain benefits from defendant (including‘but not
limited to certain restaurant management software systems being

provided at no cost).

19. That in reliance upon the representations made to
plaintiff by Lisa Wilson, plaintiff agreed to beccme a showcase
site.

20. That in reliance upon the agreement and promise that
plaintiff would be made a Vshowcaée site and receive certain
" benefits, plaintiff  purchased the basic  ASI restaurant
management software system from} Batcho which also included
_installation costs for a total purchase price of $13,103.00. See
Exhibit A.

21. That the local agent of defendant did bring potential

customers of defendant through the restaurant site of plaintiff



and showcased the site and the ASI product at plaintiff’s site
to potential customers.

22. That plaintiff was never provided the benefits
(including but not limited to accounting and restaurant control
software systems) agreed to and represented to plaintiff that it
would recei&e upon becoming a showcase site.

23. That after plaintiff purchased the ASI software and
paid for installation of the same in reliance upon defendant’s
agreement and promise to make it a showcase site, defendant
refused to issue a license to use the ASI software to plaintiff,
refused to -issue critical patches and updatés hecessary' to
operate the software,- and ultimately withdrew  plaintiff as a ,
showcase site. |

WHEREFORE, plaintiff demands judgment in 1its favor and
against defendant in an amount in excess cf $25,000.00 exclusive .
of costs and interests thereon.

NADDEO & LEWIS, LLC

By C/Zéﬂw ﬂ 7/

/ ames A.” Nadf
Attorney for Plalntlff

—




VERIFICATION

I, Dennis F. Liégey, verify that I am the President of
Denny’s Beer Barrel Pub, Inc., and that I am authorized to execute
this verification Vand further that the _statemehts made in the
foregoing Amended Complaint are true and correct upon my personal
knowledge or information and belief.- I understand that false
statements herein are made subject to the penalties of 18 Pa. C.S.
Section 4904, relating to unsworn falsification to authorities.

Denny’s Beer Barrel Pub, Inc.

By: A/VVV\AFM‘\A /7

Dennis F. Liég?}/// [\ \/

Plaintiff

i

Dated: q,/&é //§7
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_ Batcho\Office Systems

110 East Market Street
Clearfield, PA 16830

Invoice

Date —

Invoice #

PN

7/8/2005 / 114631
Bill To Ship To
- | Denny's Pub
1423 Dorey Street
Clearfield, PA 16830
P.0. Number - Terms Rep Ship Via F.0B. Project |-
Net 30 JB 7/8/2005
Quantity item Code Description Price Each Amount
1 | 4computers POS Restaurant Manager SiX Terminal Three Handheld 17.603.00 17,603.00T
System ,
PMT AMOUNT PAID -5,000.00 -5,000.00
PMT AMOUNT PAID -2,500.00 -2,500.00
PA Tax 6.00% 1,056.18
Total $11,150.18
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WELLS FARGO FINANCIAL LEARSING Credit Decision

Phone: (8686) 4387-6661 Fax: (800) 242-7252 Fax to: (814) 765-3411
Deliver To: GLEN BATCHO SR Company: BATCHO BUSINESS MACHINES, INC
From: BARBARA CRONIN Cust Nm: DENNYS BEAR BARREL PUB INC
Decision: APPROVED Application No.: 483271

Approved Amount: 11550
Documentation Required:
TERM/RESIDUAL . 36 MONTHS
FACTOR/YIELD/GDA $ OUT 0.0331
ORIGINAL EQUIP COST $10500.00 ‘
SIGNER CORPORATE OFFICER
EQUIPMENT NOT LISTED
Comments:

Thank you for the business. Maximum funding is subject to MSRP limits and
current rates established for your program. Funding is contingent upon our
receipt and acceptance of all proper customer, vendor and other documentation
(including without limitation the documents identified above), all as
determined and required by Wells Farge Financial Leasing, and the customer's

—YErBET VETITiCAtion Of acceptance o6f the equlpment Wells Fargs Financial
Leasing may revoke this approval at any time prior to the complete
satisfaction of all such requlrements or in the event of fraud or a material
‘adverse change in the customer's financial condition. Thls approval ulll
-automatically--expire--in-ninety-90)--daysc- - oo
Please contact your Program Representative with any questlons

ADDITIONAL CREDIT AVAILABLE
DENNYS BERR BARREL PUB INC may qualify for additional credit of $****63 Loo.
Please contact your Program Representative for terms and conditions.




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc. *
Plaintiff, *

*

v * No. 07-1351-CD

*

*

Action Systems, Inc, *
*

Defendant.

CERTIFICATE OF SERVICE

I, James A. Naddeo, Esquire, do hereby certify that a
certified copy of Amended Complaint was served on the following
and in the following manner on the 30th day of August, 2007:

First-Class Mail, Postage Prepaid

Laurance B. Seaman, Esquire
GATES & SEAMAN

Two North Front Street

P.O. Box 846

Clearfield, PA 16830

NADD'EO & LEWIS, LLC

o Cluaraelf e

games A. Ndddeo”
ttorney for Plaintiff




Quotation | o

' : REN
: & 7
/ : Prepared for : A m -

Denny's Beer Barrel Pub
Clearfield, PA
Required Purchase

Competitive Software Trade-In — -53,675.

6/6/2007
H0ty-Description e A At : , i
1 USB 2.0 35" Extemal Hard Drive (for backups) CUUTTTS22500 u\;I‘J‘/M AT
(5 __Restaurant Manager POS (Includes Backofiice, $4,000.00 / Og ¥ bé
Employes Tlmek/e%pmg, Customer Database & ' T
Reporting) : R0
1 RM Table Service License  $175.00 /16 D/
1 RM Tabs License ' ' ' $175.00 /l \
1 RM Accounts Module (Gift Cards) $800.00 Q/(
1 RM Customer Loyalty $800.00
1 RM Inventory Control Module $800.00 .
1 RM Credit Card Authorization Interface $600.00
1

;I -SubTotal Before™Tax -
Sales Tax*

$273.00
Totaldnvestment'® . o 0 el 20 IS4 T7310D
*Saies tax and Shipping will be calwlated at time of involce. '

** Includes cash discount

- Software Subscription for the First Year $367.50 per.month‘
- Software Subscription for the Second Year $80.00 per month

* Up front cost would be $526 for the external drive
plus labor.

Quote valid for 30 days from receipt
7863 Steubenville Pike » Oakdale, PA 15071

ST T T T T s e e e Dhane TOABQ5:D540 - - -
phspos@comecast.net

EXHIBIT "B"




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DENNY’S BEER BARREL PUB, INC.,
Plaintiff
No. 2007-1351-CD
VSs.
Type of Case: Civil
ACTION SYSTEMS, INC., :
Defendant : Type of Pleading: ANSWER TO
: AMENDED COMPLAINT AND
NEW MATTER

Filed on behalf of Defendant:
Action Systems, Inc.

Counsel of Record for this Party:
Laurance B. Seaman, Esq.

Supreme Court No.: 19620

GATES & SEAMAN
Attorneys at law

Two North Front Street
P. O. Box 846
Clearfield, PA 16830
(814) 765-1766

EXHIBIT "C" - 12 pages




IN THE COURT OF COMMQN PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
-vs-
ACTION SYSTEMS, INC.,
Defendant
NOTICE

TO:

Date:

Denny’s Beer Barrel Pub, Inc.
c/o0 James A. Naddeo, Esquire
207 E. Market Street
Clearfield, PA 16830

YOU ARE HEREBY NOTIFIED TO FILE A WRITTEN RESPONSE TO THE ENCLOSED NEW
MATTER WITHIN TWENTY (20) DAYS FROM SERVICE HEREOF OR A JUDGMENT MAY
BE ENTERED AGAINST YOU.

Laurance B. Seaman, Esquire,

Attorney for Defendant, Action Systems, Inc.

2/ 200€




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
-VS-
ACTION SYSTEMS, INC.,
Defendant

ANSWER TO AMENDED COMPLAINT
AND NOW, Defendant, Action Systems, Inc., by and through its attorneys,
Gates & Seaman, hereby answers Plaintiff’s Amended Complaint as follows:

Admitted.
Admitted.
Admitted.

4. Denied as stated. In answer thereto, it is averred that Batcho Office

w N =

Systems is a non-registered fictitious name of one or more of the folloWing: Batcho
Business Machines, Inc., Andrew G. Batcho, a/k/a Andrew G. Batcho, Sr., and Linda
L. Batcho, husband and wife, (hereinafter collectively referred to as “Batcho”). In
further answer thereto, it is averred that Batcho was not an authorized dealer
and/or agent of Defendant, Action Systems, Inc. (hereinafter “ASI”), but was an
authorized reseller of products of ASI, with Batcho’s principal place of business now
being located at 115 East Market Street, Cleérfield, Pennsylvania 16830.

5. Denied as stated. In answer thereto, it is averred that Batcho was a
reseller of ASI, with authority to resell, install and service ASI products. However,
any implication therefrom that Batcho was an agent of AS| is denied. In answer
thereto, it is averred that Batcho had no authority, actual, implied and/or appareht‘j'
to bind or obligate ASI in any way.

6. Denied as stated. It is admitted that Plaintiff purchased from Batcho the
ASI restaurant management software (hereafter “Software”), including the license in

order to use the purchased Software, which purchase included the installation of




four (4) computers (with opérating systems and subsystems, cables and accessories
manufactured by some other third parties and obtained by Batcho and sold to
Plaintiff) (hereinafter “Hardware”), all as a part of a whole system (hereafter
“Systém”). The amount of the purchase price for all of the above is denied since,
after reasonable investigation, AS! is without knowledge or information sufficient to
form a belief as to the truth or accuracy of these allegations. Also denied is the
accuracy of Exhibit “A” to the Complaint since, after reasonable investigation, ASI is
without knowledge or information sufficient to form a belief as to the truth or
accuracy of the same. In further answer thereto, it is averred that Batcho never
paid ASI for the Software and license which it purchased from ASI and resold to
Plaintiff. In further answer thereto, it is averred that Plaintiff never paid any money
to ASI.

7. Denied as stated. In answer thereto, it is averred that when the Software
was sold by ASI to Batcho, it included a license, which included a hardware security
key (dongle) and serial number (N6703-0507), to use the Software. In further answer
‘thereto, it is averred that when Batcho sold the Software to Plaintiff, Batcho
provided Plaintiff with the license and security key. In further answer thereto, it is
| averred that Plaintiff could not have utilized the Software at all without the license
and security key and agreeing to the terms of the “END USER LICENSE AGREEMENT”,
a photocopy of which is attached hereto and made a part hereof as Exhibit “A”.

8. Admitted.

9. Denied. In answer thereto, it is averred that the Software will not fail nor
become inoperable just because upgrades and patches to the Software are made,
but not incorporated into the Software. In further answer thereto, it is averred that
if the Software was operable upon installation by Batcho that it would have
- continued to be operable without the necessity of incorporating any upgrades or
| patches as they were made. In further answer thereto, it is averred that if the
System (Hardware and Software) did become inoperable, which is denied, it was not

because of the ASI Software. System malfunctions can be caused by a variety of




-reasons, including, but not limited to, hardware malfunctions, faulty cables, dirty
power, viruses and network problems.

10. Denied. In answer thereto, it is averred that the Software sold by Batcho
to Plaintiff was not and is not failing and inoperable due to the absence of any
upgrades and patches. In further answer thereto, Paragraph 9 hereof is
incorporated herein by reference.

11. The allegation that Plaintiff made payment in full is denied, since after
reasonable investigation, Defendant is without knowledge or information sufficient
to form a belief as to the truth or accuracy of said allegations. The remaining
averments of Paragraph 11 are denied. In answer thereto, it is averred that no
upgrades and patches were necessary for Plaintiff to continue to utilize the
Software. In further answer thereto, it is averred that Software updates and
patches are posted on ASI’s website and it is the responsibility of AS! resellers to
download and install the updates and patches in their customer’s Systems. ASI does
not take part in these updating and installation services. In further answer thereto,

- Paragraphs 6, 7, 9 and 10 hereof are incorporated herein by reference.

- COUNT |

12. Paragraphs 1 through 11 hereof are incorporated herein by reference.

13. Denied, since after reasonable investigation, Defendant is without
knowledge or information sufficient to form a belief as to the truth of the
allegations that Plaintiff paid the alleged sum and that Exhibit “B”, is true and
accurate and represents any payment made by Plaintiff. (Exhibit “B” was not
attached to the Amended Complaint but was subsequently attached to Plaintiff’s
Answer to Preliminary Objections as Exhibit “A” thereto.). Relative to the
remaining allegations of Paragraph 13, the same are denied. In answer thereto, it is
averred that the Software system was not inoperable. In further answer thereto,
Paragraphs 6, 7, 9, 10 and 11 hereof are incorporated herein by reference.

14. The allegation that Plaintiff paid in full for the Software is denied since,

after reasonable investigation, Defendant is without knowledge or information




sufficient to form a belief as to the truth or accuracy of said allegation. It is
admitted that Plaintiff purchased the Software from Batcho. The remaining
allegations of Paragraph 14 are denied. In answer thereto, it is denied that there
was any bargain made between Plaintiff and ASI, and there was no privity of
contract between them. In further answer théreto, it is averred that when the
Software was installed by Batcho, it was operable and remained operable. In further
answer thereto, Paragraphs 6, 7, 9, 10, 11, 13 and 18 through 23 hereof are
incorporated herein by reference, as well as Paragraphs 28 through 30 of ASI’s New
Matter.

15. Denied. In answer thereto, it is averred that there was no purchase
contract between Plaintiff and ASI, but rather Plaintiff purchased everything from
Batcho. In further answer thereto, it is averred that no updates were critical or
necessary to render the Software operable. In further answer thereto, Paragraphs 6,
7,9, 10, 11, 13, 14 and 18 through 23 hereof are incorporated herein by reference.

16. The allegation that Plaintiff has paid for a Software system is denied

-since, after reasonable investigation, Defendant is without knowledge or information
sufficient to form a belief as to the truth or accuracy of said allegation. The
remaining allegations of Paragraph 16 are denied. In answer thereto, it is averred
that when Plaintiff received the Software, it was operable and that if it became
inoperable at any time thereafter, it was not through any fault of ASI. In further
answer thereto, Paragraphs 6, 7, 9, 10, 11, 13, 14, 15 and 18 through 23 hereof are
incorporate herein by reference, as well as Paragraphs 28 through 30 of ASI’s New
Matter.

WHEREFORE, Defendant, Action Systems, Inc., demands judgment in its favor
and against Plaintiff, with costs.

COUNT I
17. Paragraphs 1 through 16 hereof are incorporated herein by reference.
18. Denied. In answer thereto, it is averred that ASI’s employee, Lisa Wilson,

never made any such direct offer to Plaintiff regarding Plaintiff becoming a




“showcase site” and any such proposal would have been made directly by Batcho to
Plaintiff. In further answer thereto, it is averred that ASl made a proposal to Batcho
that if certain conditions were met, Plaintiff could be a reference site for Batcho,
and ASI would waive the entire invoice to Batcho for the Software Batcho sold to
Plaintiff, upon the following conditions: (i) AS| would invoice Batcho the full value of
the Software, but the invoice would be issued whatever number of days net would
make the payment not due until December 31, 2005; and (ii) Batcho had to order an
additional five (5) Software site licenses by December 31, 2005. In further answer -
thereto, it is averred that Batcho would have discussed this condition directly with
Plaintiff. In further answer thereto, it is averred that because Plaintiff was
replacing a competitive POS System within twelve (12) months of purchase, Batcho
(and thus Plaintiff) would be eligible for a fifty (50%) percent competitive upgrade
discount upon Batcho submitting to ASI: (1) the invoice where Plaintiff paid to
purchase the competitive software; and (2) the competitive software key of hard-
drive, or whatever represented the license Plaintiff had purchased for that other
‘system, and this competitive upgrade discount was applicable regardless of the
number of future sales Batcho may or may not make in 2005. In further answer
thereto, it is averred that Batcho did not order an additional five (5) software site
licenses by December 31, 2005 and did not submit to ASI those items required for
eligibility for the fifty (50%) percent competitive upgrade discount.

19. Denied. In answer thereto, it is averred that Lisa Wilson made no
representations to Plaintiff. In further answer thereto, Paragraph 18 hereof is
incorporated herein by reference.

20. It is admitted that Plaintiff purchased the Software of AS! from Batcho
and that Batcho installed the same. The amount of the purchase price and whether
Plaintiff paid Batcho is denied since, after reasonable investigation, ASI is without = -
knowledge or information sufficient to form a belief as to the truth of these
allegations. The remaining allegations of Paragraph 20 are denied. In answer

thereto, Paragraphs 18 and 19 hereof are incorporated herein by reference.




21. It is specifically denied that Batcho was an agent of ASI. In answer
thereto, Paragraphs 5 and 6 hereof are incorporated herein by reference. The
allegations that Batcho brought potential customers of Batcho or ASI through
Plaintiff’s restaurant site and showcased the site and the ASI product to potential
customers is denied since, after reasonable investigation, Defendant is without -
knowledge or information sufficient to form a belief as to the truth of these
allegations. In further answer thereto, Paragraphs 18, 19 and 20 hereof are
incorporated herein by reference.

22. Denied as stated. In answer thereto, it is averred that ASI never
represented to Plaintiff that Plaintiff would receive any benefits upon becoming a
showcase site. In answer thereto, Paragraphs 18, 19, 20 and 21 hereof are
incorporated herein by reference.

23. Denied. In answer thereto, it is averred that ASI had no agreement with
Plaintiff and never promised to make it a showcase site and never refused to issue a
license to use the Software of ASI. In answer thereto, it is averred that AS| provided
‘Batcho with the Software license or key that allowed Plaintiff to use the Software,
for which Batcho never made any payment to ASI. In further answer thereto, it is
averred that ASI made no attempt to recover the Software key from Batcho or
Plaintiff. In further answer thereto, Paragraphs 6, 7, 9, 10, 11, 13, 14, 15, 16 and
18 through 23 hereof are incorporated herein by reference.

WHEREFORE, Defendant, Action Systems, Inc., demands judgment in its favor

and against Plaintiff, with costs.

NEW MATTER
24, Paragraphs 1 through 23 hereof are incorporated herein by reference.

25. Plaintiff’s Amended Complaint fails to state a claim upon which relief can
be granted.

26. Plaintiff failed to join Batcho, an indispensable party to this action.

27. Plaintiff’s claims in this case are limited by and subject to the terms of
the End User License Agreement (Exhibit “A”), which is incorporated herein by




reference, thus negating and limiting ASI’s liability, as provided therein, which

liability of ASI is denied.

28. Plaintiff has not paid, nor has Plaintiff alleged to have paid, ASI anything

for the Software.

29. The only contract for purchase and sale of the Software is between -

Plaintiff and Batcho.

30. There is no privity of contract between Plaintiff and ASI.
WHEREFORE, Defendant demands judgment in its favor against Plaintiff, with

costs.

Date: February 1, 2008.

Respectfully submitted:

GA EAMAN 2
B

P

Laurance B. Seaman, Esquire
Attorney for Defendant,
Action Systems, Inc.

Two North Front Street
P. O. Box 846
Clearfield, Pa 16830
(814) 765-1766




END USER LICENSE AGREEMENT

This is a legal agreement between you, the end user and purchaser (“User”), and Action Systems, Iac. By
accepting this license, you are agresing to become bound by the terms and conditions set forth belos. If
you do not agree to these terms and conditions, please retumn the complete software application and security
key to the place of purchase within thirty (30) days from the date of purchase for a full refund.

1

1. DEFINITIONS
Software shall mean the computer program contained on the disks in this package, together with any

updates subsequently provided by Action Systems, Inc. Documentation shall mean all of the prined
materials provided in this package or later supplied by Action Systems, Inc. Software Copies shall mean
actual copies of all or any portion of the Software and shall include updates and backups.

2. LICENSE
Action Systems, Inc. agrees to grant the User a non-exclusive and non-transferable license to use the

Software contained herein for an unlimited duration except in the case that the User has registered for a
software subscription in which case, the terms of the subscription agreement supercede this End User
License Agreement. The User may only use this software on the number of machines specified at purchase
time, and the software may oxly be installed on computers owned or leased by the User. Action Systems
does not allow Users to copy, modify, decompile, adapt, translate or distribute the software or its
documentation, or create derivative works based upon the software or its documentation except for back-up
purposes. The rights granted herein are limited to use of the Software, Software Copies and
Documentation as defined within the Agreement. All rights not specifically granted in this Agreement are

reserved by Action Systems, Inc.

3. LIMITED WARRANTY AND LIABILITY :
Action Systems, Inc. warrants to the original User, that the original distribution media is free from defects

in material and workmanship under normal use and service for a period of thirty (30) days from the date of
purchase as evidenced by Receipt or Invoice. Action Systems, Inc.'s entire liability and the User’s
exclusive remedy shall be replacement of the defective media, provided the media is returned to Action
Systems, Inc., with a copy of a dated Receipt or Invoice. Action Systems, Inc. shall not be liable to the
User or any other entity for any special, consequential, indirect or other similar damages or claims
including loss of profit, or any other commercial damage caused or imagined to have been caused directly
- or indirectly by the use, or the inability to use, the Software. Action Systems, Inc. specifically disclaims
all other warranties, expressed or implied. Action Systems, Inc. makes no representations or warranties
with respect to the merchantability or fitness of Software for any particular purpose, business or
application. Implied warranties of merchantability are expressly and specifically disclaimed. In no event
shall Action Systems, Inc. have liability for damages to the User or any other person in excess of the price
paid to Action Systems, Inc. for the license to use the Software, regardless of the form of any claim.

4. UPDATES AND REVISIONS _ A
Action Systems, Inc. reserves the right to modify and/or enhance Software and Its Documentation without

obligation to notify any person or organization of such changes.

U.S. GOVERNMENT RESTRICTED RIGHTS
This software and documentation is provided with restricted rights. Use, duplication, or disclosure by the

United States Government is subject to restrictions as set forth in subdivision (b) (3) (ii) of the Rightin
Technical Data and Computer Software clause at 252.227.7013. This agreement is governed by the laws of
the State of Maryland and United States law and international treaties with respect to patents, copyrights,

and trademarks.

EXHIBIT "aAn



VERIFICATION

The undersigned verifies that he is the President of ACTION SYSTEMS, INC.,
Defendant, and that the statements made in the foregoing document are true and
correct to the best of his knowledge, information and belief. The undersigned
understands that false statements made herein are subject to the penalties of 18 Pa.

C.S.A. 8 4904 relating to unsworn falsification to authorities.

Smiley Hsu, President
ACTION SYSTEMS, INC.

o
\
N

o

DATE: __/ / 3



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
-vs-
ACTION SYSTEMS, INC.,
Defendant

CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of ANSWER TO AMENDED
COMPLAINT AND NEW MATTER was forwarded by U. S. Mail, postage prepaid, on the
1* day of February, 2008, to:

James A. Naddeo, Esquire
207 E. Market Street

P. O. Box 552

Clearfield, PA 16830

GATES N @/
By:
Laurance B. Seaman, Esq.

Attorney for Defendant,
Action Systems, Inc.

10
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ACTION SYSTEMSINC ~~  ° -

RESELLER AGREEMENT

THIS RESELLER AGREEMENT ( "Agreement") is entered into between Action Systems, Inc ("ASI") and
("RESELLER") on the following terms and conditions:

1. Appointment and Acceptance
Subject to the terms and conditions of this Agreement, ASI appoints RESELLER as an Authorized Reseller of ASI label
products. RESELLER is thereby authorized to promote the direct licensing by ASI to prospective end-users ("End-Users") of
ASTI's software and online services (“ASI Products and Services”) identified in Addendum A attached hereto. RESELLER
hereby accepts such appointment and agrees that all orders for the Products placed by the RESELLER with ASI and the
relationship of the parties generally shall be subject to the terms and conditions of this Agreement.

(a) Direct Contact. RESELLER has represented and ASI has relied on the representation that RESELLER is
engaged in the market for ASI Products and Services only at the functional level of a RESELLER selling to
End-Users through direct fact-to-face contact between RESELLER’s customers and RESELLER’s personnel.

(b) Sales Quota. In order to maintain status as an active reseller, RESELLER must meet the minimum sales quota
detailed in the Addendum(s) to this agreement. (Quotas are reviewed on a quarterly basis.)

(c) Territorial exclusivity. Territorial exclusivity in any Target Market must be agreed to by both parties and
signed in writing in an Exclusivity Addendum to this document.

(d) Competing Products. If during the Term hereof RESELLER elects to promote or service other open
architecture software products or services that compete with the Software ASI Products or Services in the
hospitality market, all such competitive products must be disclosed in an Addendum to this document.
RESELLER agrees to notify ASI in writing each time a decision is made to take on any such competing
products after the execution of this agreement.

(e) Source on ASI Label Products. RESELLER agrees that it will not purchase ASI label Products or Services
from any source other than ASI without prior written consent from ASIL

2. Independent Contractor Status
Each party and its employees and agents are independent contractors in relation to the other party with respect to all matters
arising under this Agreement. Nothing herein shall be deemed to establish a partnership, joint venture, association or
employment relationship between the parties. Neither party shall have any authority to enter into agreements of any kind on
behalf of the other party. And neither party shall have the power or authority to bind or obligate the other party in any manner
to any End-User or third party.

3. License of Software Product to Reseller
ASI hereby grants to RESELLER a non-exclusive, non-supported license for a limited function demonstration version of the
Software Products that RESELLER may make available to prospective End-Users without charge for evaluation and marketing
purposes. Except for the demonstration version, RESELLER may not use, copy, disassemble, decompile, or reverse engineer
the Software Products, or allow others to do so, directly or indirectly.

4. License of Software Product and Web Services to End-Users
ASI Software Products and Web Services shall be licensed by ASI directly to End-Users under AST's standard License
Agreements then in effect. RESELLER shall not be a party to any such End-User License Agreement. ASI shall have
exclusive authority to modify the provisions of any End-User License Agreements. The End-User License Agreements
constitute the entire contractual agreement between ASI and the End-User. ASI assumes no responsibility for any agreements
either written or verbal between the RESELLER and the End-User. RESELLER has no authority to make any contractual
agreements between the End-User and ASI on behalf of ASI. Any such agreement, either written, verbal or implied, shal! be
deemed null and void per this Agreement.

EXHIBIT "D" - 5 pages



5. Marketing Rights
During the Term hereof, and subject to the provisions of this Agreement, RESELLER shall have the right to market
ASI Products and Services in the market within 50 miles of their company headquarters under the following terms:
(a) RESELLER will provide to ASI in electronic format any advertising materials or technical documentation
that have been prepared to promote ASI Products or Services prior to publication or use.
(b) During the term of this agreement RESELLER may advertise ASI Products and Services on the Intemet in
accordance with the terms detailed in AST's Reseller Policy Manual.

6. Limited Warranty and Disclaimer of Warranties ‘
(2) Limited Warranty. ASI represents and warrants that it will, during the Term hereof, provide ASI Products and
Services that operate substantially in accordance with the then current documentation if properly used in the operating
environment and on the computers specified in the documentation. However, ASI makes no warranty or assurance of any kind
concerning the actual performance or functionality of ASI Products or Services, or that they will be free from error or defect.

(b) Warranty Disclaimer. EXCEPT AS EXPRESSLY PROVIDED IN THIS AGREEMENT, ASI HEREBY
EXPRESSLY DISCLAIMS WITH RESPECT TO ALL SERVICES, SOFTWARE PRODUCTS, UPDATES,
ENHANCEMENTS OR OTHER DELIVERABLES PROVIDED HEREUNDER, ALL IMPLIED WARRANTIES,
INCLUDING ANY IMPLIED WARRANTIES OF MERCHANTABILITY, TITLE, OR FITNESS FOR A PARTICULAR
PURPOSE. :

7. Fees and Payments
(a) ASI shall invoice, and RESELLER agrees to pay upon receipt all invoices for ASI Products or Servicessold
through the RESELLER and to an End-User. The fee and subscription rates charged for ASI Products and Services are subject
to change by ASI without notice to RESELLER.
(b) RESELLER shall pay accrued interest at a rate equal to 1.5 % per month upon any unpaid, undisputed amounts not
paid when due. ASI reserves the right to discontinue providing ASI Products and Services hereunder and technical support to
RESELLER in the event RESELLER defaults in payment of any undisputed invoice.

8. Support Services to End Users ,

(a) Installation. RESELLER shall manage every aspect of the system installation. These installation services shall be
managed in a professional and workmanlike manner by a staff person who is a licensed MCSE (Microsoft Certified Software
Engineer) or who has otherwise been trained and approved by ASI to install ASI Products. The installation services must
* include but are not limited to the services described in ASI’s Reseller Policy Manual. '

(b) Training. RESELLER shall perform all training of End-Users in the features, use and operation of the Productsin
a professional and workmanlike manner.

(c) End-User Software Support. RESELLER shall provide a "help desk" to receive and respond to End-User
questions or complaints about ASI Products. ASI is not responsible for supporting the End-User, though it may offer telephone
support to the End-User at its sole discretion. Such support, if given, shall be billed to the end-user directly by ASL. Rates for
end-user support are updated and published periodically by ASI. - _

(d) End-User Hardware Support. RESELLER shall provide telephone and on-site support to End-Users for all
hardware, including, without limitation, computers, touch screens, printers, cabling, power protection devices, and any other
peripheral equipment attached to the system. In the event of a hardware failure, RESELLER shall provide timely repair and/or
replacement services as required. '

(¢) RESELLER Support. ASI shall provide technical support to RESELLER for questions relating to ASI Products.
ASI isNOT responsible for any of the RESELLER services outlined in sections 8 (a-d) above.

(f) Non-Compete Clause. RESELLER agrees not to solicit service contracts or other support business from
foodservice operators who have purchased ASI Products from other ASI resellers.

9. Returns
RESELLER shall return any defective Products to ASI for replacement within thirty (30) days after receipt. Any other returns
of inventory must be authorized by ASI and shall result in a credit to the account of the RESELLER for the price paid by the
RESELLER (taking into account any discounts or other credits claimed) less the current ASI restocking charge. Upon
termination of this Agreement, returns will be accepted upon the same terms. Credits will be given only for usable, current
mventory. '



10. Compliance with Export Regulations :
RESELLER has or shall obtain in a timely manner all necessary or appropriate licenses, permits or other governmental
authorizations or approvals; shall defend, indemnify and hold ASI harmless from, and bear all expense of, complying with all
foreign or domestic laws, regulations or requirements pertaining to the importation, exportation, or use of the technology or
technical data to be marketed hereunder. RESELLER shall take no action, nor omit to take any required action, which would
cause either party to violate the Foreign Corrupt Practices Act of 1977 or the U.S. Export Administration Regulations.

11. Insurance, Indemnity
RESELLER shail maintain during the Term hereof commercially adequate insurance protection for its employees, contractors
and agents ("Workers") and shall defend, indemnify and hold ASI harmless from and against any and all claims

(a) for bodily injury and physical property damage to such Workers, or

(b) attributable to the negligent or intentional acts of RESELLER's Workers occurring within the scope of their
work, or .

(c) brought by a third party, where such claim arises out of RESELLER's performance or breach of its
responsibilities hereunder, except to the extent ASI has specifically assumed responsibility for such claim
under this Agreement, or

(d) with respect to any other products sold or marketed by RESELLER, or any actions or omissions of
RESELLER.

12. Confidential Information

(a) Acknowledgment of Confidentiality. RESELLER acknowledges that it has learned or may learn confidential and
proprietary information belonging to ASI including, without limitation, any ASI Product or Service, programming techniques,
know-how, database format, or other technical information. RESELLER also acknowledges that it has learned or may learn
confidential information relating to pricing, marketing strategies and promotional activities of ASI.

(b) Covenant Not to Disclose. RESELLER agrees that during the Term hereof and at all times thereafter, except as
specifically permitted herein or in a separate writing signed by ASI, RESELLER shall not use, commercialize or disclose
AST's Confidential Information to any person or entity, except to its own employees having a "need to know" (and who
themselves are bound by similar nondisclosure restrictions). This Covenant Not to Disclose covers all particulars of the
relationship between ASI and the RESELLER, including but not limited to any special terms or pricing that may be agreed
upon in an addendum to this agreement.

(¢) Injunctive Relief. The parties acknowledge that RESELLER'S violation of the provisions of this Section 12 would
cause irreparable harm to ASI not adequately compensable by monetary damages. In addition to other relief, it is agreed that
preliminary and permanent injunctive relief shall be available to prevent any actual or threatened violation of such provisions.

13. Term and Termination '
This Agreement shall become effective on the date it is executed by both parties, and shall continue for a term of twelve (12)
months. The Term shall automatically be renewed for successive like periods unless:

(a) RESELLER has failed to meet any of the stipulations of this agreement, or if
(b) RESELLER has failed to meet the sales quotas set forth in the Addendum to this agreement

Any commissions or residual payments resulting from the sale of Software Products or Services by the Reseller will cease
upon termination of the Agreement.

This Agreement may be terminated by either party upon giving 30 days written notice of termination to the other. Either party may
terminate this Agreement immediately if the other party becomes the subject of an involuntary bankruptcy proceeding and fails to
discharge or terminate such proceeding within 60 days, voluntarily files for bankruptcy, becomes insolvent, makes an assignment
for the benefit of creditors, or ceases business operations. Upon termination, Reseller shall, if requested by ASI to do so, return
within thirty (30) days all unsold and unopened inventory of ASI Products to ASI. The provisions of this Agreement relating to
confidentiality, indemnities, payment, and return of materials shall survive any termination of this Agreement.

14. Disputes, Choice of Law :
Any dispute shall be submitted to binding arbitration pursuant to the rules of the American Arbitration Association. The award
of the arbitrators shall be binding upon the parties and enforceable in ariy court of competent jurisdiction. The prevailing party
shall be entitle to an award of reasonable attorney's fees, expenses and costs in addition to such other relief as may be awarded
in such arbitration. THIS AGREEMENT SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH
THE SUBSTANTIVE LAWS OF MARYLAND, DISREGARDING CONFLICT OF LAW PRINCIPLES, AND ANY
ARBITRATION PROCEEDING SHALL BE INITIATED AND MAINTAINED IN SUCH STATE.

3-



15. Force Majeure
ASI shall not be liable for delays or failure to perform as a result of causes beyond its reasonable control, including acts of god
(such as fire, storm, earthquake), electrical outages, labor disputes or delay or failure by RESELLER or any End-User in the
timely performance of its obligations hereunder or under any End-User Software License Agreement.

16. Notices
Notices sent to either party shall be effective when delivered in person or by “fax" machine, one (1) day after being sent by
overnight courier, or two (2) days after being sent by first class mail postage prepaid to the main business address of both
parties or at such other address as the parties may from time to time give notice.

17. Entire Agreement; Amendment
This Agreement and its Addendum(s) constitute the entire agreement between the parties and supersedes all prior
representations, understandings or communications, whether written or verbal, with respect to the subject matter hereof,

IN WITNESS WHEREOF, and intending to be legally bound, the parties hereto have caused this Agreement to be executed
by their duly authorized representatives.

Company:
Action Systems, Inc (AST)
1734 Elton Road
Suite 219
EIN (Tax) #: Silver Spring, MD 20910
EIN: 51-0310354
Signature: Signature:
~ Name:
Name:
Title:
Title;
Date:
Date:




ADDENDUM A
1. Description of Software Products (per Section 1)
(a) All versions of Restaurant Manager POS and all related modules and utilities

(b) All versions of the Write-On Handheld POS System and related modules and utilities
© All web based (on-line) software and applications created by ASI

ADDENDUM B
During the term of this agreement, (per Section 1 (b)) the RESELLER must meet a minimum sales quota of:

$ per year.

ADDENDUM C

1. During the term of this agreement, (per Section 1(d)) ASI recognizes that RESELLER will also sell and/or service the
following Point-of-Sale software products for the foodservice industry (and only those software products) listed below:

@
(b)

2. During the term of this agreement, (per Section 1(d)) ASI recognizes that RESELLER will also sell and/or service the
following online services for the foodservice industry (and only those online services) listed below:

Initials:

Date:




AST 2005

Invoice

1734 Elton Road, Suite 219 Invoice Number:
Py ) széiver Spring, MD 20903 13605
ACTION SYSTEMS INC ‘ Invoice Date:
Voice: (301) 445-6100 Jul 18, 2005
Fax: (301) 445-6104
’ Page:
1
1
Sold To: Ship to:
Batcho Business Machines Batcho Business Machines
110 East Market Street 110 East Market Street
Clearfield, PA 16830 Clearfield, PA 16830
Customer PO Shipping Method Payment Terms Ship Date Sales Rep
’ l UPS Ground Net 160 7/18/05 PHS
Quantity Description Unit Price Extension
' 1| 6 POS license for S/N:N6703-0507 (Denny's Beer 2,800.00 2,800.00
Barrel Pub Inc.)
3| HandHeld Stn License for S/N:N6703-0507 300.00 900.00
1| HandHeld Interface 600.00 600.00
1| Table Service (includes Quick Service) 100.00 100.00
1| Tabs Module (includes Quick Service) 100.00 100.00
21 Any three Add-On modules 700.00 1,400.00
‘1| Guest Accounts, Gift Certificates, Prepaid Cards,
etc.
1| Customer Loyalty
1| Employee Scheduling Module
11 Inventory Control Module
1| Datatran or PC Charge (Datacap/Modem NOT included).
1| Fingerprint, Caller ID, Scanner, Video Overlay,
Scale, Coin Dispenser, Berg Liquor Control, Real
Time KDS
Advance Ordering Module 200.00 200.00
1| Shipping & Handling 15.00 15.00
z — ( - 3
ﬁ Letvue it € { B%%L-L(O
— . . e da L1 2
A/U(Q ’ / \;) iy VO;(é /3 _§/.{ 0L¢/S/Qﬂﬁb 1
TOTAL 6,115.00

Late fee of 1.5% per month on overdue invoices.$50 return check fee.

EXHIBIT

IIEII



VERIFICATION

The undersigned verifies that he is the President of ACTION SYSTEMS, INC.,
Defendant, and that the statements made in the foregoing document are true and
correct to the best of his knowledge, information and belief. The undersigned
understands that false statements made herein are subject to the penalties of 18 Pa.
C.S.A. § 4904 relating to unsworn falsification to authorities.

Dorviley A=
Smiléy Hsu, President
ACTION SYSTEMS, INC.

DATE: //30 /a&




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
-VS-
ACTION SYSTEMS, INC.,
Defendant
CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of COMPLAINT OF DEFENDANT,
ACTION SYSTEMS, INC., AGAINST ADDITIONAL DEFENDANTS, BATCHO BUSINESS
MACHINES, INC., t/d/b/a BATCHO OFFICE SYSTEMS and ANDREW G. BATCHO, a/k/a
ANDREW G. BATCHO, SR., and LINDA L. BATCHO, husband and wife, t/d/b/a BATCHO
OFFICE SYSTEMS, was forwarded by U. S. Mail, postage prepaid, on the 1°* day of
February, 2008, to:

James A. Naddeo, Esquire
207 E. Market Street

P. O. Box 552

Clearfield, PA 16830

GATES &

Laurance B. Seaman, Esq.
Attorney for Defendant,
Action Systems, Inc.




IN THE COURT OF COMMON PLEAS OF CLEARFIELD CQOUNTY, PENNSYLVANIA
CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc. *
Plaintiff, *

*

v. *
,

Action Systems, Inc, *
Defendant. *

*

*

*

*

*

%

*

*

*

*

*

*

*

*

*

*

*

*

>

*

N

«

*

Dated: February 19, 2008 *

N, C7 - 1351 - CD

Type of Pleading:
REPLY TO NEW MATTER

Filed on behalf of:
Plaintiff

Counsel c¢f Record for
this party:

James A. Naddeo, E=q.
Pa I.D. 06820

&
Trudy G. Lumadue, Esqg.
Pa I.D. 202049

NADDED & LEWIS, L1LC.
2C7 E. Market Street
P.O. Box 552
Clsarfi=ld, PA 1¢
(¢14) 765-1601

o

30

FILED

O 1045 e OK

FEB 15 2008

lcC Te AJTV

William A. Shaw -
Prcethenotary/Clerk of Courts é’?




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc.
Plaintiff,

No. 2007 - 1351 - CD

Action Systems, Inc,
Defendant.

L . I A A

REPLY TO NEW MATTER

NOW COMES the Plaintiff, Denny’s Beer Barrel Pub,
Inc., and by its attorney, James A. Naddeo, Esquire, hereby
replies to the new matter filed by Defendant, Action Systems,
Inc., as follows:

24. No answer is required to Paragraph 24.

25. States a conclusion of law tc which no answer is
required. To the extent an answer may »e required said averment
is denied.

26. Admitted that Plaintiff did nct join Batcho. The
remainder of the averment states a conclusion of law to which no
answer is required. To the extent an answer may be required
said averment is denied.

27. States conclusions of law tc¢ which no answer is
required. To the extent an answer may be -required said averment
is denied. '

28. Denied. Plaintiff made payment to Batcho, the agent

of ASI, which would constitute a payment to the principal, ASI.



29. Denied as stated. [t is admitted only to the extent
that the invoicevfor software was issued by and between Batcho
and Plaintiff. In further answer thereto, Plaintiff states an
independent cause of action against ASI &t Cosunt II of its
Amended Complaint and incorporates it herein by reference.

30. 4Statesi a 4cdnclusion of law to which no answesr 1is
_required. To the extent an answer may be required said averment
is denied.

WHEREFORE, Plaintiff, Denny’s Beer Barrel Pubk, Inc.,
demanas judgment in its favor and agailnst defendant witnh costs
and interest thereon.

NADDEO & LEWIS, LLC

mﬁ;{/w/ﬁ&{ﬁ

/
es A. NadHe
Attorney for Plaintiff




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION :

Denny’s Beer Barrel Pub, Inc.
Plaintiff,

No. 07-1351-CD

Action Systems, Inc,
Defendant.

L I I I A

CERTIFICATE OF SERVICE

I, James A. Naddeo, Esquire, do hereby certify that a
certified copy of Reply to New Matter was served on the following
and in the following manner on the 19th day of February, 2008:

First-Class Mail, Postage Frepaid

Laurance B. Seaman, Esqguire
GATES & SEAMAN
Two North Front Street
P.0O. Box 846
Clearfield, PA 16830

NADDEC & LEWIS, LLC

James A. Naddeo
Attorney for Plaintiff




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA CIVIL DIVISION

DENNY’S BEER BARREL PUB, INC. No. 07-1351-CD
Plaintiff

ACTION SYSTEMS, INC.,
Defendant

BATCHO OFFICE SYSTMES
Defendant

ANSWER TO AMENDED COMPLANT

AND NOW, Defendant, Batcho Office Systems hereby answers Plaintiff’s Amended
Complaint as follows:

FILED®

MAR 10 2008

Of ViV i

: illiam A. Shaw
Prothonotary/Clerk of Courts

we CfC



[98)

~

10.
11.
12.
13.
14.

15.
16.
17.
18.
19.
20.
21.

Denied Batcho Office Systems and Batcho Inc. have no common interest. Batcho

Office Systems was a partnership between Andrew G Batcho Andrew G Batcho
Jr. and Jason Unch. _

Denied Linda Batcho has no common interest to Batcho Office , office is not
located at 45 Rocky Bend Road, office is located at 115 East Market Street.
Clearfield, PA ,

Admitted.

Denied Denny’s Software was purchased in June 2005 and installed on existing
hardware and wiring. Computer systems were purchased in 6/2006 after Denny’s
own equipment not purchased from Batcho’s failed regularly.

Batcho’s ended servicing system July 2006 after paying Pittsburgh hospltahty to
do required patches from ASL

Denied Batchos has no knowledge of reseller agreement

Admitted.

Denied Batcho’s was told by Lisa Wilson of ASI that part of paying ASI $5,000
to be a dealer that Batcho’s would have-a copy of software to put in a site that
Batcho’s and ASI agreed to be a good showcase location at no charge. Lisa
Wilson also told Batcho’s that she understood the area in which we live, and told
Batcho’s ASI would not have to order a set number of licenses from ASL
Batcho’s received an email from Lisa Wilson confirming this.

Denied invoice was faxed to Lisa Wilson prior to purchase of software. No
hardware key was available.

Admitted

Admitted

Admitted

Admitted

Denied system regularly required updates and patches from ASI, as changes were
made to correct problem with version upgrades as they became apparent.

Denied system worked for 2 years with no failure.

Admitted

Denied ASI did not provide support to Batcho

Denied Batcho’s has no knowledge of a reseller agreement.

Denied Batcho’s has no knowledge of a reseller agreement.

Denied ASI is solely at fault due to lack of support to Batcho

Denied ASI is solely at fault due to lack of support to Batcho

Respectfully submitted:

Andrew G. Batcho

Batcho Office Systems
115 East Market Street
Clearfield, PA 16830 (814) 765-8522
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLYANIA
CIVIL ACTION - LAW FER 01

DENNY’S BEER BARREL PUB, INC.,
Plaintiff

VS.

ACTION SYSTEMS, INC.,
Defendant

VS.

BATCHO BUSINESS MACHINES, INC.,

t/d/b/a BATCHO OFFICE SYSTEMS, and

ANDREW G. BATCHO, a/k/a ANDREW
G. BATCHO, SR., and LINDA L.
BATCHO, husband and wife, t/d/b/a
BATCHO OFFICE SYSTEMS,
Additional Defendants

Attest.

No. 2007-1351-CD
Type of Case: Civil

Type of Pleading: COMPLAINT TO
JOIN ADDITIONAL DEFENDANTS

Filed on behalf of Defendant:
Action Systems, Inc.

Counsel of Record for this Party:
Laurance B. Seaman, Esq.

Supreme Court No.: 19620

GATES & SEAMAN
Attorneys at law

Two North Front Street
P. O. Box 846
Clearfield, PA 16830
(814) 765-1766

(;‘:)romonota\‘v/ :
Clerk of Courts




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
-Vs- :
ACTION SYSTEMS, INC.,
Defendant

.Vs_

BATCHO BUSINESS MACHINES, INC., t/d/b/a

BATCHO OFFICE SYSTEMS, and ANDREW G.

BATCHO, a/k/a ANDREW G. BATCHO, SR., and

LINDA L. BATCHO, husband and

wife, t/d/b/a BATCHO OFFICE SYSTEMS,
Additional Defendants

NOTICE TO DEFEND

You have been sued in Court. If you wish to defend against the claims set
forth in the following pages, you must take action within twenty (20) days
after this complaint and notice are served, by entering a written appearance
personally or by attorney and filing in writing with the court your defenses or
objections to the claims set forth against you. You are warned that if you fail
to do so the case may proceed without you and a judgment may be entered
against you-by the court without further notice for any money claimed in the
complaint or for any other claim or relief requested by the plaintiffs. You
may lose money or property or other rights important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO
NOT HAVE A LAWYER, GO TO OR TELEPHONE THE OFFICE SET FORTH BELOW
THIS OFFICE CAN PROVIDE YOU WITH INFORMATION ABOUT HIRING A LAWYER.

IF YOU CANNOT AFFORD TO HIRE A LAWYER, THIS OFFICE MAY BE
ABLE TO PROVIDE YOU WITH INFORMATION ABOUT AGENCIES THAT MAY
OFFER LEGAL SERVICES TO ELIGIBLE PERSONS AT A REDUCED FEE OR NO
FEE.

DANIEL NELSON, COURT ADMINISTRATOR
Clearfield County Court House
Clearfield, PA 16830
(814) 765-2641




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
.VS_
ACTION SYSTEMS, INC.,
Defendant

-VS-

BATCHO BUSINESS MACHINES, INC., t/d/b/a

BATCHO OFFICE SYSTEMS, and ANDREW G.

BATCHO, a/k/a ANDREW G. BATCHO, SR., and

LINDA L. BATCHO, husband and

wife, t/d/b/a BATCHO OFFICE SYSTEMS,
Additional Defendants

COMPLAINT OF DEFENDANT, ACTION SYSTEMS, INC.,
AGAINST ADDITIONAL DEFENDANTS, BATCHO BUSINESS MACHINES, INC.,
t/d/b/a BATCHO OFFICE SYSTEMS and ANDREW G. BATCHO,
a/k/a ANDREW G. BATCHO, SR., and LINDA L. BATCHO,
husband and wife, t/d/b/a BATCHO OFFICE SYSTEMS

NOW COMES, Defendant, Action Systems, Inc., by and through its attorneys,
Gates & Seaman, and sets forth the following:

1. Additional Defendant, Batcho Business Machines, Inc., t/d/b/a BATCHO
OFFICE SYSTEMS (an unregistered fictitious name) is a Pennsylvania corporation with
its principal office and place of business at 115 East Market Street, Clearfield,
Pennsylvania 16830.

2. Additional Defendants, Andrew G. Batcho, a/k/a Andrew G. Batcho, Sr.,
and Linda L. Batcho, husband and wife, of 45 Rocky Bend Road, Clearfield, PA
16830, are individuals and are trading and doing business under the unregistered

fictitious name of Batcho Office Systems, with offices at 45 Rocky Bend Road,




Clearfield, PA 16830, and a principal place of business at 115 East Market Street,
Clearfield, PA 16830.

3. Plaintiff instituted this action against Action Systems, Inc., (hereafter
“AS|”), a copy of Plaintiff’s Amended Complaint being attached hereto as Exhibit
“A”. (Exhibit “B” to the Amended Complaint was not attached to the Amended
Complaint, but was later provided by Plaintiff as Exhibit “A” to Plaintiff’s Answer to
Preliminary Objections. A photocopy of that Exhibit is attached hereto as Exhibit
“B”). AS! filed an Answer to Amended Complaint and New Matter, a copy of which
are attached hereto as Exhibit “C” and are incorporated herein by reference.

4. According to Plaintiff’s Amended Complaint, Plaintiff purchased from
Batcho Office Systems, which is believed to be an unregistered fictitious name made
up of one or more of the Additional Defendants (hereinafter “Batcho”), restaurant
management software of ASI (hereafter “Software”), including the license to use the
same, and four (4) computers (with operating systems and subsystems, cables and
accessories manufactured by some other third parties and obtained by Batcho and
sold to Plaintiff) (hereinafter “Hardware”), all of which was installed by Batcho, as a
part of a whole system (hereafter “System”).

5. Plaintiff’s Amended Complaint also alleges that the System was failing and
becoming inoperable or failed and became inoperable.

6. AS| and Batcho had entered into a Reseller Agreement, whereby Batcho
would purchase software products from ASI and resell to, install and service the
same for, Batcho’s customers and End Users of ASl’s software products, like

Plaintiff. ASI’s fully executed copy of this Reseller Agreement was kept in ASI’s file




for Batcho, which file is now missing. The form of this Reseller Agreement, which
was fully executed on behalf of ASI and Plaintiff, is attached hereto and made a part
hereof as Exhibit “D”.

7. Batcho notified ASI that Batcho wanted to purchase from ASI to resell to
Plaintiff, the Software set forth on Invoice No. 13605, which is attached hereto and
made a part hereof as Exhibit “E”, and ASI and Batcho made that sale and purchase
between them.

8. Batcho wanted to use Plaintiff as a reference site to generate other sales
by Batcho of ASI software and licenses and ASI agreed with Batcho to waive the
entire invoice for the Software which Batcho would sell to Plaintiff and install at
Plaintiff’s place of business, upon the following conditions: (i) ASI would invoice
Batcho the full value of the Software, but the invoice would be issued whatever
number of days net would make the payment not due until December 31, 2005; and
(i) Batcho had to order from ASI an additional five (5) Software site licenses by
December 31, 2005.

9. ASI alternatively offered Batcho a fifty (50%) percent competitive upgrade
discount for Plaintiff because Plaintiff was replacing a competitive POS System
within twelve (12) months of purchase, provided Batcho would submit to ASI: (i) the
invoice Plaintiff paid to purchase the competitive software; and (ii) the competitive
software key of hard-drive, or whatever represented the license purchased.

10. Batcho did not order five (5) additional Software site licenses from ASI by

December 31, 2005.




11. Batcho did not submit to ASI those required items set forth in Paragraph 9
hereof.

12. ASI delivered to Batcho all of the items set forth on Invoice No. 13605
(Exhibit “E” herein).

13. ASI never received any payment on this Invoice, from Batcho or any other
party.

14. If Plaintiff’s System did in fact fail and/or become inoperable, or was
failing and becoming inoperable, all of which is specifically denied by ASl, the same
was not the result of anything done or not done by ASI, but rather through the action
or inaction of Batcho, and its or their principals, owners, shareholders, directors,
employees, agents, contractors or representatives (hereafter “Workers”), by and
through whom Batcho acted at all times relevant hereto.

15. If Plainti%f’s System did in fact fail and/or become inoperable, or was
failing and becoming inoperable, all of which is specifically denied by ASl, the same
was the result of Batcho’s negligence, carelessness or intentional acts, and/or
breach of its contract with Plaintiff, which consisted of, among other things, the
purchase from other third parties and resale to Plaintiff of Hardware that was not
capable of or could not properly run the Software Batcho sold to Plaintiff and/or the
faulty or improper installation and/or maintenance of the System by Batcho.

16. Batcho has only ever been an independent contractor reseller of ASI and
has never been an agent of ASI and never had any authorization to legally bind or

obligate ASI.




17. If it is judicially determined that there was any negligence, carelessness,
intentional act or breach by Batcho of Batchao’s contract with Plaintiff, then it is
averred that Batcho is responsible solely to Plaintiff for any and all damages suffered
by Plaintiff, which damages are denied by ASI.

18. In accordance with the Reseller Agreement, Batcho was required to
maintain adequate insurance protection for its employees, contractors and agents,
and required to defend, indemnify and hold ASI harmless from and against any and
all claims, including, but not limited to, those brought by a third party, where such
claim arises out of the reseller’s performance or breach of its responsibilities under
the Reseller Agreement and claims attributable to the negligent or intentional acts
of the reseller and its employees, contractors and agents.

19. Under the Reseller Agreement, AS| made no warranty or assurance of any
kind concerning the actual performance or functionality of ASI products nor that
they would be free from error or defect and disclaimed with respect to all services,
Software products, updates, enhancements, etc. all implied warranties, including
any implied warranties of marketability, title or fitness for a particular purpose.

20. If it is judicially determined that Plaintiff sufferéd any loss and that ASI
was in any way responsible for the same and/or any judgment is entered in favor of
Plaintiff against ASI, then it is averred that Batcho is responsible solely to Plaintiff
for the same and liable over to ASI for indemnification and/or contribution, any and
all liability on the part of A5l being expressly denied.

21, Ifitis judicially determined that Plaintiff suffered any loss and that ASI

and Batcho were in any way responsible for the same and/or any judgment is




entered in favor of Plaintiff against ASI and Batcho, .then it is averred that Batcho is
responsible solely to Plaintiff for the same and liable over to ASI for indemnification
and/or contribution; any and all liability on the part of ASI being expressly denied.

WHEREFORE, Defendant, Action Systems, Inc., demands:

1. Judgment in its favor against Plaintiff, together with costs of suit and any
other relief which the Court deems appropriate, including an award of attorneys
fees and expenses against Additional Defendants Batcho;

2. Judgment that, if there was any liability to Plaintiff, Additional
Defendants Batcho are solely liable to Plaintiff;

3. In the event that a verdict is recovered by Plaintiff against ASI, or ASI and
Batcho, that ASI may have judgment over and against Additional Defendants Batcho
by way of indemnification and/or contribution for the amount recovered by Plaintiff
against ASI, together with costs, attorneys’ fees and interest.

Respectfully submitted:

GATES EAMAN
By: <’ E

Laurance B. Seaman, Esquire
Attorney for Defendant,
Action Systems, Inc.

Two North Front Street
P. O. Box 846
Clearfield, Pa 16830
(814) 765-1766

Date: 7///,/ 202%




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc.
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc. *
Plaintiff, *
*
V. * No. 07-1351-CD
*
*
Acticn Systems, Inc, *
Defendant. *
NOTICE
You have been sued in Court. If-you wish to defend

against the claims set forth in the following pages, you must take
action within twenty (20) days after this Amended Complaint and
notice are served, by entering a written appearance personally or
by attorney and filing in writing with the Court your defenses ox
objections to the claims set forth against. you. You are warned
that if you fail to do so the case may proceed without youw and a
judgment may be entered against you by the Court without further
notics for any money claimed in the Complaint or for any other
claim or relief reguested by the Plaintiff. You may lose money or

property or other rights important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. v
YOU DO NOT HAVE A LAWYER OR CANNOT AFFORD CNE, GO TO OR TELEPHCNE
THE- OFFICE. SET FORTH BELOW TO FIND OUT WHERE YOU CAN GET LEGAL

HELP.
Court Administrator
Clearfield County Courthouse

Market and Second Streets
Clearfield,- PA 16830

(814) 765-2641, ext. 5982



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc.
Plaintiff,

No. 07-1351-CD

S N S A

Action Systems, Inc,
Defendant.

AMENDED COMPLAINT

NOW COMES the Plaintiff, Denny’s Beer Barrel Pub,

Inc., and by its attorney, James A. Naddeo, Esquire, sets forth
the following: |

1. That the Plaintiff, Denny’s Beer Barrel Pub, Inc., is a

business at 1423

Hh

corporation, and has its principal place o
Dorey Street, Clearfield, Pennsylwvania, 16830.

2. That the Defendant,- Action Systems, Inc., is a
corporation and has a principal place of business at 1734 Elton
Road, Suite 219, Silver Spring, Maryland, 20903.

3. That defendant Action Systems, Inc. (hereinafter “ASI)

is in the business of developing and marketing restaurant

management software systems.

2 .

4 That at all times alleged herein Batcho Office Systems

(hereinafter “Batcho”), was an authorized dealer and/or agent of

(B

10

ct

=

ASI with its principal place of business located at as

Market Street, Clearfield, Pennsylvania, 16830.



5. That at all times referred to herein Defendant, Action
Systems, Inc., clothed Batcho with actual, - implied and/or
apparent authority to sell, service and install ASI products.

6. That plaintiff purchased the ASI restaurant management
software system (including the license in order to use the
purchased software) from Batcho which also included installation
costs for a total purchase price of $13,103.00. True and
correct copies of Invoice and Records of Payment by Denny’s are
attached collectively hereto as Exhibit “A.”

7. That with the purchase of the ASI software system the

purchaser must be issued a license to use the software.

“h

h

8. That in furtherance of said purchase by plaintiff o
the ASI product, Batcho installed the hardware and software at
plaintiff’s place of business.

8. That the software system is such that as upgrades and

“patches” to the system are made they must be incorporated into-
Y

one’s existing system or the system will fail and be inoperable.

f—

0. That the restaurant management software system
plaintiff purchased is failing and inoperable due to the absence
of necessary and critical upgrades and patches.

11. That despite plaintiff’s purchase of the software and

I~h

license and payment in full for the product, defendant refuses

to provide plaintiff with ocngoing and necessary upgrades and



patches to the system and refuses to issue a license to use the
product to plaintiff.
COUNT T
12. Plaintiff incorporates by reiference paragraphs one

through eleven above as if set forth in full herein.

t=h
-h

13. That plainti paid $7,775.00 for a software system
that 1is inoperable due to defendant’s failure to provide
necessary and critical upgrades and failure to issue to
plaintiff a license to use said product. Attachea hereto as
Exhibit “B” is software cost itemization.

14. That plaintiff when it purchased and paid in full for

an operable ASI software system (that would remain operable)

expected the same from the benefit of its bargain with
defendant
15, . That defendant by refusing to provide -plaintiff with

an operable software system as expected and- by refusing to
provide critical updates necessary to render the ASI scftware
system operable at plaintiff’s place of business and by refusing
to issue a license to use said software to plaintiff, has

breached the purchase contract between plaintif

I-h

and defendant.
16. That plaintiff has paid for a software system that it
never in effect received due to defendant’s refusal to issue a

license and the critical updates to plaintiff.




WHEREFORE, Plaintiff, Denny/s Beer Barrel Pub, Inc.,
demands judgment against defendant in the amount of $7,775.00
with costs and interest thereon.

COUNT II

17. Plaintiff incorporates by reference paragraphs one
through sixteen above as if set forth in full herein.

18. That defendant through 1its representative, Lisa
Wilson, directly offered to plaintiff that if plaintiff agreed
to be a “showcase site” of defendaﬁt’s product, plaintiff would

aiforded certain benefits from defendant (including but not

b

[

limited to certain restaurant management software systems bein
g

provided at no cost).

4

19. That in reliance upon the representations made to

plaintiff by Lisa Wilson, plaintifif agreed to become a showcase

20. That 1in reliance upon the agreement. and promise that
plaintiff would be made a showcase site and receive certain
benefits, plaintiff  purchased the basic  AST restaurant

atchs which also included

vl

management software system from

~installation costs for a total purchase price of $13,103.00. See

Exhibit A.

21. That the local agent of defendant did bring potential

customers of defendant through the restaurant site of plaintiff



and showcased the site and the ASI product at plaintiff’s site

to potential customers.

its

1

22. That plaintiff was never provided the Dbene
(including but not limited to accounting and restaurant control
software systems) agreed to and represented to plaintiff that it
would recei&e upon becoming a showcase site.

23. That after plaintiff purchased the ASI software and
paid for installation of the same in reliance upon defendant’s
agreement and promise to make it a showcase site, defendant

LS
L L

refused to issue a license to use the ASI software to plaintiff,

refused to ‘issue <critical patches and updates necessary to

Ih

Fh

operate the software, and ultimately withdrew  pl ntif as a

showcase site.
WHEREFORE, plaintiff demands Jjudgment in 1its favor and
against defendant in an amount in excess cif $25,000.00 exclusive

of costs and interests thereon.

NADDEO & LEWIS, LLC

me / // IZ

J;mes 4. Nadfed
Attorney for Plaintiff




VERIFICATTION

I, Dennis F. Liegey, verify that I am the President of

Denny’s Beer Barrel Pub, Inc., and that I am authorized to execute

.

this verification and further +that the statements made in the

foregoing Amended Complaint are true and correct upon my personal

=~

alse

knowledge or information and belief. I understand that
statements herein are made subject to the penalties of 18 Pa. C.S.
Section 45904, relating to unsworn falsification to authorities.
Denny’s Beer Barrel Pub, Inc.
) y
M -/
Dennis E. Lwegey G \/

—~

Plnlnu' b

Dated: 7/(9\({1 //J7



. NP
-~ Bateho\Office Systems .
‘ invoice
110 East Market Street
Clearfield, PA 16830 Date —  Invoice #
7/8/2005 / 114631
Bill To Ship To
|DENNYS
Denny's Pub
.¥423 Dorey Street
Clearfield, PA 16830
P.O. Number - Terms Rep Ship Via F 0. B . Proj‘e_ét— o
Net 30 B 7/8/2005
Quantity Item Code Description Price Each Amount
1 | 4computers POS Resraurant Manager Six Terminal Three Handheld 17.603.00 17.603.00T
System ]
PMT AMOUNT PAID -5,000.00 -5,000.00
PMT o AMOUNT PAID -2,500.00 -2,500.00
PA Tax 6.00% 1,056.18

Total

11,!59.18J

e
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. 06/15/72006 03:22PM

WELLS FARGO FINANCIAL LERSING Credit Decision
Phone: (866) L87-b6661 Fax: (800) 242-7252 Fax to: (814) 785-3411
Deliver To: GLEN BATCHO SR Company: BATCHO BUSINESS MACHINES, INC
From: BARBARA CRONZIN Cust Nm: DENNYS BEAR BARREL PUB INC
Decision: APPROVED Application No.: UB3271

Approved Amount: 11550
Documentation Required:
TERM/RESIDUAL 36 MONTHS
FACTOR/YIELD/GDA $ OUT 0.0331
ORIGINAL EQUIP COS5T $10500.00
SIGNER CORPORATE OFFTICER
EQUIPMENT NBT LISTED
Comments:

Thank you for the business. Maximum funding is subject to MSRP limits and
current rates established for your program. Funding is contingent upon our
receipt and acceptance of all propesr customer, vendor and other documentztion
(including without limitation the documents identified =above), all as
determined and reguired by Wells Fargo Financizl lLeasing, and the customsr's

PAGE 001 OF 0D1

verHET VETITICAtiof OFf ECCeptance 6Ff the equipment. Wells Fargo Financial
Leasing may revoke this approval at any time prior to thes complete
satisfaction of all such reguirements or in the event of fraud or a material
‘adverse change in the customer's financial condition. This approval will
-—au-t;oma’-tvflf:-ailily-expirE»~in~-~ni-n-e’-’t:—'g-—(—_9v0j~)——da-g-,s-:~-- et e et s e e e
Please contact your Program Representative with any questions.

ADDITIONAL CREDIT AVAILABLE
DENNYS BEAR BARREL PUB INC may gualify for additional credit of Fxx%%63,400.
Please contact your Program Representative for terms and conditions.




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc.
Plaintiff,

X o

No. 07-1351-CD

£ ok % 4 ok

Action Systems, Inc,
Defendant.

X

CERTIFICATE OF SERVICE

I, James A. Naddeo, Esquire, do hereby certify that a
certified copy of Amended Complaint was served on the following
and in the following manner on the 30th day of August, 2007:

First-Class Mail, Postage Prepaid

Laurance B. Seaman, Esquire
GATES & SEAMAN

Two North Front Street

P.0O. Box B46

Clearfield, PA 16830

NADDEO & LEWIS, LLC

By: L//W//Z//

ames A. N&ddeo~
A*torney for Plaintiff




Quotation
Prepared for

Denny's Beer Barrel Pub
Clearfield, PA
Required Purchase

6/6/2007

1 USB 2.03.5

e » N ;_f
) $225.00 yﬂ&b

Extemnal Hard Drive (for backups
(5 Restaurant Manager POS (Includes Backofiice, $4,000.00 fC\%
Employee & Timakeeping, Customer Database & 4
Reporting) _ , : - _AD’O; ,
1 RM Table Service Llcense - $175.00 /‘6 /
1 RM Tabs License ' $175.00 /l \
1 RM Accounts Module (Gift Cards) $800.00 @/(
1 RM Customer Loyalty $800.00
1 RM Inventory Control Module $800.00 .
1 RM Credit Card Authorization Interface $600.00
1 __Competitive Sofiware Trade-In___ -$3.675.00

*Saies tax and Shipping will be calculated at t!mc of invoks.

** Includes cash discount

* Software Subscription for the First Year $367.50 per month
Software Subscription for the Second Year $80.00 per month

Up front cost would be $526 for the external drive
plus labor.

Quote valid for 30 days from receipt
7863 Steubenvilie Pike » Oakdale, PA 15071

T = Phong: 72448852540 < <
phspos@comecast.net

EXHIBIT "B"



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DENNY’S BEER BARREL PUB, INC.,
Plaintiff

VS.

ACTION SYSTEMS, INC.,
Defendant

EXHIBIT

No. 2007-1351-CD
Type of Case: Civil

Type of Pleading: ANSWER TO
AMENDED COMPLAINT AND
NEW MATTER

Filed on behalf of Defendant:
Action Systems, Inc.

Counsel of Record for this Party:
Laurance B. Seaman, Esq.

Supreme Court No.: 19620

GATES & SEAMAN
Attorneys at law

Two North Front Street
P. O. Box 846
Clearfield, PA 16830
(814) 765-1766

- 12 pages




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
_VS..
ACTION SYSTEMS, INC.,
Defendant
NOTICE

T0:  Denny’s Beer Barrel Pub, Inc.
c/o James A. Naddeo, Esquire
207 E. Market Street
Clearfield, PA 16830

YOU ARE HEREBY NOTIFIED TO FILE A WRITTEN RESPONSE TO THE ENCLOSED NEW
MATTER WITHIN TWENTY (20) DAYS FROM SERVICE HEREOF OR A JUDGMENT MAY
BE ENTERED AGAINST YOU.

-

Laurance B. Seaman, Esquire,
Attorney for Defendant, Action Systems, Inc.

Date: 7//f/wﬂ ?




b

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
-VS-
ACTION SYSTEMS, INC,,
Defendant

ANSWER TO AMENDED COMPLAINT

AND NOW, Defendant, Action Systems, Inc., by and through its attorneys,
Gates & Seaman, hereby answers Plaintiff’s Amended Complaint as follows:

Admitted.
Admitted.
Admitted.

4. Denied as stated. In answer thereto, it is averred that Batcho Office

w N -

Systems is a non-registered fictitious name of one or more of the following: Batcho
Business Machines, Inc., Andrew G. Batcho, a/k/a Andrew G. Batcho, Sr., and Linda
L. Batcho, husband and wife, (hereinafter collectively referred to as “Batcho”). In
further answer thereto, it is averred that Batcho was not an authorized dealer
and/or agent of Defendant, Action Systems, Inc. (hereinafter “ASI”), but was an
authorized reseller of products of ASI, with Batcho’s principal place of business now
being located at 115 East Market Street, Cleérﬁeld, Pennsylvania 16830.

5. Denied as stated. In answer thereto, it is averred that Batcho was a
reseller of ASI, with authority to resell, install and service ASI products. However,
any implication therefrom that Batcho was an agent of AS| is denied. In answer
thereto, it is averred that Batcho had no authority, actual, implied and/or apparent,
to bind or obligate ASI in any way.

6. Denied as stated. It is admitted that Plaintiff purchased from Batcho the
AS! restaurant management software (hereafter “Software”), including the license in

order to use the purchased Software, which purchase included the installation of




four (4) computers (with operating systems and subsystems, cables and accessories
manufactured by some other third parties and obtained by Batcho and sold to
Plaintiff) (hereinafter “Hardware”), all as a part of a whole system (hereafter
“System”). The amount of the purchase price for all of the above is denied since,
after reasonable investigation, ASI is without knowledge or information sufficient to
form a belief as to the truth or accuracy of these allegations. Also denied is the
accuracy of Exhibit “A” to the Complaint since, after reasonable investigation, ASI is
without knowledge or information sufficient to form a belief as to the truth or
accuracy of the same. In further answer thereto, it is averred that Batcho never
paid ASI for the Software and license which it purchased from ASI and resold to
Plaintiff. In further answer thereto, it is averred that Plaintiff never paid any money
to ASI. |

7. Denied as stated. In answer thereto, it is averred that when the Software
was sold by ASI to Batcho, it included a license, which included a hardware security
key (dongle) and serial number (N6703-0507), to use the Software. in further answer
thereto, it is averred that when Batcho sold the Software to Plaintiff, Batcho
provided Plaintiff with the license and security key. In further answer thereto, it is
averred that Plaintiff could not have utilized the Software at all without the license
and security key and agreeing to the terms of the “END USER LICENSE AGREEMENT”,
a photocopy of which is attached hereto and made a part hereof as Exhibit “A”.

8. Admitted.

9. Denied. In answer thereto, it is averred that the Software will not fail nor
become inoperable just because upgrades and patches to the Software are made,
but not incorporated into the Software. In further answer thereto, it is averred that
if the Software was operable upon installation by Batcho that it would have
continued to be operable without the necessity of incorporating any upgrades or
patches as they were made. In further answer thereto, it is averred that if the
System (Hardware and Software) did become inoperable, which is denied, it was not

because of the ASI Software. System malfunctions can be caused by a variety of




reasons, including, but not limited to, hardware malfunctions, faulty cables, dirty
power, viruses and network problems.

10. Denied. In answer thereto, it is averred that the Software sold by Batcho
to Plaintiff was not and is not failing and inoperable due to the absence of any
upgrades and patches. In further answer thereto, Paragraph 9 hereof is
incorporated herein by reference.

11. The allegation that Plaintiff made payment in full is denied, since after
reasonable investigation, Defendant is without knowledge or information sufficient:
to form a belief as to the truth or accuracy of said allegations. The remaining
averments of Paragraph 11 are denied. In answer thereto, it is averred that no
upgrades and patches were necessary for Plaintiff to continue to utilize the
Software. In further answer thereto, it is averred that Software updates and
patches are posted on ASI’s website and it is the responsibility of ASI resellers to
download and install the updates and patches in their customer’s Systems. AS| does
not take part in these updating and installation services. In further answer thereto,

Paragraphs 6, 7, 9 and 10 hereof are incorporated herein by reference.

COUNT |

12. Paragraphs 1 through 11 hereof are incorporated herein by reference.

13. Denied, since after reasonable investigation, Defendant is without
knowledge or information sufficient to form a belief as to the truth of the
allegations that Plaintiff paid the alleged sum and that Exhibit “B”, is true and
accurate and represents any payment made by Plaintiff. (Exhibit “B” was not
attached to the Amended Complaint but was subsequently attached to Plaintiff’s
Answer to Preliminary Objections as Exhibit “A” thereto.). Relative to the
remaining allegations of Paragraph 13, the same are denied. In answer thereto, it is
averred that the Software system was not inoperable. In further answer thereto,
Paragraphs 6, 7, 9, 10 and 11 hereof are incorporated herein by reference.

14. The allegation that Plaintiff paid in full for the Software is denied since,

after reasonable investigation, Defendant is without knowledge or information




sufficient to form a belief as to the truth or accuracy of said allegation. It is
admitted that Plaintiff purchased the Software from Batcho. The remaining
allegations of Paragraph 14 are denied. In answer thereto, it is denied that there
was any bargain made between Plaintiff and ASI, and there was no privity of
contract between them. In further answer thereto, it is averred that when the
Software was installed by Batcho, it was operable and remained operable. In further
answer thereto, Paragraphs 6, 7, 9, 10, 11, 13 and 18 through 23 hereof are
incorporated herein by reference, as well as Paragraphs 28 through 30 of ASI’s New
Matter.

15. Denied. In answer thereto, it is averred that there was no purchase
contract between Plaintiff and ASI, but rather Plaintiff purchased everything from
Batcho. In further answer thereto, it is averred that no updates were critical or
necessary to render the Software operable. In further answer thereto, Paragraphs 6,
7, 9,10, 11, 13, 14 and 18 through 23 hereof are incorporated herein by reference.

16. The allegation that Plaintiff has paid for a Software system is denied
since, after reasonable investigation, Defendant is without knowledge or information
sufficient to form a belief as to the truth or accuracy of said allegation. The
remaining allegations of Paragraph 16 are denied. In answer thereto, it is averred
that when Plaintiff received the Software, it was operable and that if it became
inoperable at any time thereafter, it was not through any fault of ASI. In further
answer thereto, Paragraphs 6, 7, 9, 10, 11, 13, 14, 15 and 18 through 23 hereof are
incorporate herein by reference, as well as Paragraphs 28 through 30 of ASI’s New
Matter.

WHEREFORE, Defendant, Action Systems, Inc., demands judgment in its favor

and against Plaintiff, with costs.

COUNT I
17. Paragraphs 1 through 16 hereof are incorporated herein by reference.
18. Denied. In answer thereto, it is averred that ASI’s employee, Lisa Wilson,

never made any such direct offer to Plaintiff regarding Plaintiff becoming a




“showcase site” and any such proposal would have been made directly by Batcho to
Plaintiff. In further answer thereto, it is averred that AS| made a proposal to Batcho
that if certain conditions were met, Plaintiff could be a reference site for Batcho,
and AS! would waive the entire invoice to Batcho for the Software Batcho sold to
Plaintiff, upon the following conditions: (i) AS! would invoice Batcho the full value of
the Software, but the invoice would be issued whatever number of days net would
make the payment not due until December 31, 2005; and (ii) Batcho had to order an
additional five (5) Software site licenses by December 31, 2005. In further answer
thereto, it is averred that Batcho would have discussed this condition directly with
Plaintiff. In further answer thereto, it is averred that because Plaintiff was
replacing a competitive POS System within twelve (12) months of purchase, Batcho
(and thus Plaintiff) would be eligible for a fifty (50%) percent competitive upgrade
discount upon Batcho submitting to ASI: (1) the invoice where Plaintiff paid to
purchase the competitive software; and (2) the competitive software key of hard-
drive, or whatever represented the license Plaintiff had purchased for that other
system, and this competitive upgrade discount was applicable regardless of the
number of future sales Batchc may or may not make in 2005. In further answer
thereto, it is averred that Batcho did not order an additional five (5) software site
licenses by December 31, 2005 and did not submit to ASI those items required for
eligibility for the fifty (50%) percent competitive upgrade discount.

19. Denied. In answer thereto, it is averred that Lisa Wilson made no
representations to Plaintiff. In further answer thereto, Paragraph 18 hereof is
incorporated herein by reference.

20. It is admitted that Plaintiff purchased the Software of AS| from Batcho
and that Batcho installed the same. The amount of the purchase price and whether
Plaintiff paid Batcho is denied since, after reasonable investigation, AS! is without
knowledge or information sufficient to form a belief as to the truth of these
allegations. The remaining allegations of Paragraph 20 are denied. In answer

thereto, Paragraphs 18 and 19 hereof are incorporated herein by reference.




21. It is specifically denied that Batcho was an agent of ASI. In answer
thereto, Paragraphs 5 and é hereof are incorporated herein by reference. The
allegations that Batcho brought potential customers of Batcho or ASI through
Plaintiff’s restaurant site and showcased the site and the AS| product to potential
customers is denied since, after reasonable investigation, Defendant is without
knowledge or information sufficient to form a belief as to the truth of these
allegations. In further answer thereto, Paragraphs 18, 19 and 20 hereof are
incorporated herein by reference.

22. Denied as stated. In answer thereto, it is averred that ASI never
represented to Plaintiff that Plaintiff would receive any benefits upon becoming a
showcase site. In answer thereto, Paragraphs 18, 19, 20 and 21 hereof are
incorporated herein by reference.

23. Denied. In answer thereto, it is averred that AS| had no agreement with
Plaintiff and never promised to make it a showcase site and never refused to issue a
license to use the Software of ASI. In answer thereto, it is averred that ASI provided
‘Batcho with the Software license or key that allowed Plaintiff to use the Software,
for which Batcho never made any payment to ASI. In further answer thereto, it is
averred that ASI made no attempt to recover the Software key from Batcho or
Plaintiff. In further answer thereto, Paragraphs 6, 7, 9, 10, 11, 13, 14, 15, 16 and
18 through 23 hereof are incorporated herein by reference.

WHEREFORE, Defendant, Action Systems, Inc., demands judgment in its favor

and against Plaintiff, with costs.

NEW MATTER

24. Paragraphs 1 through 23 hereof are incorporated herein by reference.

25. Plaintiff’s Amended Complaint fails to state a claim upon which relief can
be granted. |

26. Plaintiff failed to join Batcho, an indispensable party to this action.

27. Plaintiff’s claims in this case are limited by and subject to the terms of

the End User License Agreement (Exhibit “A”), which is incorporated herein by




reference, thus negating and limiting ASI’s liability, as provided therein, which
liability of ASI is denied.

28. Plaintiff has not paid, nor has Plaintiff alleged to have paid, ASI anything
for the Software. |

29. The only contract for purchase and sale of the Software is between
Plaintiff and Batcho.

30. There is no privity of contract between Plaintiff and ASI.

WHEREFORE, Defendant demands judgment in its favor against Plaintiff, with

costs.
Respectfully submitted:

GA EAMAN Z
B

S

Laurance B. Seaman, Esquire
Attorney for Defendant,
Action Systems, Inc.

Two North Front Street
P. O. Box 846
Clearfield, Pa 16830
(814) 765-1766

Date: February 1, 2008.




END USER LICENSE AGREEMENT

This is a legal agreement between you, the end user and purchaser (“User™), and Action Systems, Inc. By
accepting this license, you are agrezing to become bound by the terms and conditions set forth below. If
you do not agree to these terms and conditions, please return the complete software application and security
key to the place of purchase within thirty (30) days from the date of purchase for a full r=fund.

'

1. DEFINITIONS
Software shall mean the computer program contained on the disks in this package, together with anv

updates subsequently provided by Action Systems, Inc. Documentation shall mean all of the prinzed
materials provided in this package or later supplied by Action Systems, Inc. Software Copies shall mean
actual copies of all or any portion of the Software and shall include updates and backups.

2. LICENSE
Action Systems, Inc. agrees to grant the User a non-exclusive and non-transferable license to use the

Software contained herein for an unlimited duration except in the case that the User has registered fora
software subscription in which case, the terms of the subscription agreement supercede this End User
License Agreement. The User may only use this software on the number of machines specified at purchase
time, and the software may only be installed on computers owned or leased by the User. Action Sysiems
does not allow Users to copy, modify, decompile, adapt, translate or distribute the software or its
documentation, or create derivative works based upon the software or its documentation except for back-up
purposes. The rights granted herein are limited to use of the Software, Software Copies and
Documentation as defined within the Agreement. All rights not specifically granted in this Agresment are

reserved by Action Systems, Inc.

3. LIMITED WARRANTY AND LIABILITY ,
Action Systems, Inc. warrants to the original User, that the original distribution media is free from defects
in material and workmanship under normal use and service for a period of thirty (30) days from the date of
purchase as evidenced by Receipt or Invoice. Action Systems, Inc.'s entire liability and the User's
exclusive remedy shall be replacement of the defective media, provided the media is returned to Action
Systems, Inc., with a copy of a dated Receipt or Invoice. Action Systems, Inc. shall not be liable to the
User or any other entity for any special, consequential, indirect or other similar damages or claims
including loss of profit, or any other commercial damage caused or imagined to have been caused directly
- or indirectly by the use, or the inability to use, the Software. Action Systems, Inc. specifically disclaims

all other warranties, expressed or implied. Action Systems, Inc. makes no representations or warranties
with respect to the merchantability or fitness of Software for any particular purpose, business or
application. Implied warranties of merchantability are expressly and specifically disclaimed. In no event
shall Action Systems, Inc. have liability for damages to the User or any other person in excess of the price
paid to Action Systems, Inc. for the license to use the Software, regardless of the form of any claim.

4. UPDATES AND REVISIONS »
Action Systems, Inc. reserves the right to modify and/or enhance Sofrware and Its Documentation without

obligation to notify any person or organization of such changes.

U.S. GOVERNMENT RESTRICTED RIGHTS
This software and documentation is provided with restricted rights. Use, duplication, or disclosure by the

United States Government is subject to restrictions as set forth in subdivision (b) (3) (ii) of the Rightin
Technical Data and Computer Software clause at 252.227.7013. This agreement is governed by ths laws of
the State of Maryland and United States law and international treaties with respect to patents, copyrights,

and trademarks.
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VERIFICATION

The undersigned verifies that he is the President of ACTION SYSTEMS, INC.,
Defendant, and that the statements made in the foregoing document are true and
correct to the best of his knowledge, information and belief. The undersigned
understands that false statements made herein are subject to the penalties of 18 Pa.
C.S.A. § 4904 relating to unsworn falsification to authorities.

Sy

Smiley Hsu, President
ACTION SYSTEMS, INC.

paTE: [/ 30/ 0&




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNY’S BEER BARREL PUB, INC,, :
Plaintiff : No. 07-1351-CD
.VS-
ACTION SYSTEMS, INC.,
Defendant

CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of ANSWER TO AMENDED
COMPLAINT AND NEW MATTER was forwarded by U. S. Mail, postage prepaid, on the
1°* day of February, 2008, to:

James A. Naddeo, Esquire
207 E. Market Street

P. O. Box 552

Clearfield, PA 16830

GATES N g/
By:
Laurance B. Seaman, Esq.

Attorney for Defendant,
Action Systems, Inc.
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ACTION SYS TEMS INC

RESELLER AGREEMENT

THIS RESELLER AGREEMENT ( "Agreement") is entered into between Action Systems, Inc ("ASI") and
("RESELLER") on the following terms and conditions:

1. Appointment and Acceptance
Subject to the terms and conditions of this Agreement, ASI appoints RESELLER as an Authorized Reseller of ASI label
products. RESELLER is thereby authorized to promote the direct licensing by ASI to prospective end-users ("End-Users") of
AST's software and online services (“ASI Products and Services™) identified in Addendum A attached hereto. RESELLER
hereby accepts such appointment and agrees that all orders for the Products placed by the RESELLER with AST and the
relationship of the parties generally shall be subject to the terms and conditions of this Agreement.

(a) Direct Contact. RESELLER has represented and ASI has relied on the representation that RESELLER is
engaged in the market for ASI Products and Services only at the functional level of a RESELLER selling to
End-Users through direct fact-to-face contact between RESELLER’s customers and RESELLER’s personnel.

(b) Sales Quota. In order to maintain status as an active reseller, RESELLER must meet the minimum sales quota
detailed in the Addendum(s) to this agreement. (Quotas are reviewed on a quarterly basis.)

(c) Territorial exclusivity. Territorial exclusivity in any Target Market must be agreed to by both parties and
signed in writing in an Exclusivity Addendum fo this document.

(d) Competing Products. If during the Term hereof RESELLER elects to promote or service other open
architecture software products or services that compete with the Software ASI Products or Services in the
hospitality market, all such competitive products must be disclosed in an Addendum to this document.
RESELLER agrees to notify ASI in writing each time a decision is made to take on any such competing
products after the execution of this agreement.

(e) Source on ASI Label Products. RESELLER agrees that it will not purchase ASI label Products or Services
from any source other than ASI without prior written consent from ASL

2. Independent Contractor Status
Each party and its employees and agents are independent contractors in relation to the other party with respect to all matters
arising under this Agreement. Nothing herein shall be deemed to establish a partnership, joint venture, association or
employment relationship between the parties. Neither party shall have any authority to enter into agreements of any kind on
behalf of the other party. And neither party shall have the power or authority to bind or obligate the other party in any manner
to any End-User or third party.

3. License of Software Product to Reseller _
ASI hereby grants to RESELLER a non-exclusive, non-supported license for a limited function demonstration version of the
Software Products that RESELLER may make available to prospective End-Users without charge for evaluation and marketing
purposes. Except for the demonstration version, RESELLER may not use, copy, disassemble, decompile, or reverse engineer
the Software Products, or allow others to do so, directly or indirectly.

4. License of Software Product and Web Services to End-Users
ASI Software Products and Web Services shall be licensed by ASI directly to End-Users under AST's standard License
Agreements then in effect. RESELLER shall not be a party to any such End-User License Agreement. ASI shall have
exclusive authority to modify the provisions of any End-User License Agreements. The End-User License Agreements
constitute the entire contractual agreement between ASI and the End-User. ASI assumes no responsibility for any agreements
either written or verbal between the RESELLER and the End-User. RESELLER has no authority to make any contractual
agreements between the End-User and ASI on behalf of ASI. Any such agreement, either written, verbal or implied, shall be
deemed null and void per this Agreement.

EXHIBIT "D" - 5 pages



5. Marketing Rights
During the Term hereof, and subject to the provisions of this Agreement, RESELLER shall have the right to market
ASI Products and Services in the market within 50 miles of their company headquarters under the following terms:
(a) RESELLER will provide to ASI in electronic format any advertising materials or technical documentation
that have been prepared to promote ASI Products or Services prior to publication or use.
(b) During the term of this agreement RESELLER may advertise ASI Products and Services on the Internet in
accordance with the terms detailed in ASI's Reseller Policy Manual.

6. Limited Warranty and Disclaimer of Warranties
(a) Limited Warranty. ASI represents and warrants that it will, during the Term hereof, provide ASI Products and
Services that operate substantially in accordance with the then current documentation if properly used in the operating
environment and on the computers specified in the documentation. However, ASI makes no warranty or assurance of any kind
concerning the actual performance or functionality of ASI Products or Services, or that they will be free from error or defect.

(b) Warranty Disclaimer. EXCEPT AS EXPRESSLY PROVIDED IN THIS AGREEMENT, ASI HEREBY
EXPRESSLY DISCLAIMS WITH RESPECT TO ALL SERVICES, SOFTWARE PRODUCTS, UPDATES,
ENHANCEMENTS OR OTHER DELIVERABLES PROVIDED HEREUNDER, ALL IMPLIED WARRANTIES,
INCLUDING ANY IMPLIED WARRANTIES OF MERCHANTABILITY, TITLE, OR FITNESS FOR A PARTICULAR
PURPOSE.

7. Fees and Payments
(2) ASI shall invoice, and RESELLER agrees to pay upon receipt all invoices for ASI Products or Servicessold -
through the RESELLER and to an End-User. The fee and subscription rates charged for ASI Products and Services are subject
to change by ASI without notice to RESELLER.
(b) RESELLER shall pay accrued interest at a rate equal to 1.5 % per month upon any unpaid, undisputed amounts not
paid when due. ASIreserves the right to discontinue providing ASI Products and Services hereunder and technical support to
RESELLER in the event RESELLER defaults in payment of any undisputed invoice. '

8. Support Services to End Users ,

(a) Installation. RESELLER shall manage every aspect of the system installation. These installation services shall be
managed in a professional and workmanlike manner by a staff person who is a licensed MCSE (Microsoft Certified Software
Engineer) or who has otherwise been trained and approved by ASI to install ASI Products. The installation services must
* include but are not limited to the services described in ASI’s Reseller Policy Manual. '

(b) Training. RESELLER shall perform all training of End-Users in the features, use and operation of the Productsin
a professional and workmanlike manner.

(c) End-User Software Support. RESELLER shall provide a "help desk" to receive and respond to End-User
questions or complaints about ASI Products. ASI is not responsible for supporting the End-User, though it may offer telephone
support to the End-User at its sole discretion. Such support, if given, shall be billed to the end-user directly by ASI. Rates for
end-user support are updated and published periodically by ASI. -

(d) End-User Hardware Support. RESELLER shall provide telephone and on-site support to End-Users for all
hardware, including, without limitation, computers, touch screens, printers, cabling, power protection devices, and any other
peripheral equipment attached to the system. In the event of a hardware failure, RESELLER shall provide timely repair and/or
replacement services as required. '

(e) RESELLER Support.  ASI shall provide technical support to RESELLER for questions relating to ASI Products.
ASI 1s NOT responsible for any of the RESELLER services outlined in sections 8 (a-d) above.

(f) Non-Compete Clause. RESELLER agrees not to solicit service contracts or other support business from
foodservice operators who have purchased ASI Products from other ASI resellers.

9. Returns
RESELLER shall return any defective Products to ASI for replacement within thirty (30) days after receipt. Any other returns
of inventory must be authorized by ASI and shall result in a credit to the account of the RESELLER for the price paid by the
RESELLER (taking into account any discounts or other credits claimed) less the current ASI restocking charge. Upon
termination of this Agreement, returns will be accepted upon the same terms. Credits will be given only for usable, current
mventory.
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10. Compliance with Export Regnlations
RESELLER has or shall obtain in a timely manner all necessary or appropriate licenses, permits or other governmental
authorizations or approvals; shall defend, indemnify and hold ASI harmless from, and bear all expense of, complying with all
foreign or domestic laws, regulations or requirements pertaining to the importation, exportation, or use of the technology or
technical data to be marketed hereunder. RESELLER shall take no action, nor omit to take any required action, which would
cause either party to violate the Foreign Corrupt Practices Act of 1977 or the U.S. Export Administration Regulations.

11. Insurance, Indemnity
RESELLER shall maintain during the Term hereof commercially adequate insurance protection for its employees, contractors
and agents ("Workers") and shall defend, indemnify and hold ASI harmless from and against any and all claims
(a) for bodily injury and physical property damage to such Workers, or
(b) attributable to the negligent or intentional acts of RESELLER's Workers occurring within the scope of their
work, or
(c) brought by a third party, where such claim arises out of RESELLER'S performance or breach of its
responsibilities hereunder, except to the extent ASI has specifically assumed responsibility for such claim
under this Agreement, or
(d) with respect to any other products sold or marketed by RESELLER, or any actions or omissions of
RESELLER.

12. Confidential Information

(a) Acknowledgment of Confidentiality. RESELLER acknowledges that it has learned or may leamn confidential and
proprietary information belonging to ASI including, without limitation, any ASI Product or Service, programming techniques,
know-how, database format, or other technical information. RESELLER also acknowledges that it has learned or may learn
confidential information relating to pricing, marketing strategies and promotional activities of ASI.

(b) Covenant Not to Disclose. RESELLER agrees that during the Term hereof and at all times thereafter, except as
specifically permitted herein or in a separate writing signed by ASI, RESELLER shall not use, commercialize or disclose
ASI's Confidential Information to any person or entity, except to its own employees having a "need to know" (and who
themselves are bound by similar nondisclosure restrictions). This Covenant Not to Disclose covers all particulars of the
relationship between ASI and the RESELLER, including but not limited to any special terms or pricing that may be agreed
upon in an addendum to this agreement.

(c) Injunctive Relief. The parties acknowledge that RESELLER'S violation of the provisions of this Section 12 would
cause irreparable harm to ASI not adequately compensable by monetary damages. In addition to other relief, it is agreed that
preliminary and permanent injunctive relief shall be available to prevent any actual or threatened violation of such provisions.

13. Term and Termination
This Agreement shall become effective on the date it is executed by both parties, and shall continue for a term of twelve (12)
months. The Term shall automatically be renewed for successive like periods unless:

(a) RESELLER has failed to meet any of the stipulations of this agreement, or if
(b) RESELLER has failed to meet the sales quotas set forth in the Addendum to this agreement

Any commisstons or residual payments resulting from the sale of Software Products or Services by the Reseller will cease
upon termination of the Agreement.

This Agreement may be terminated by either party upon giving 30 days written notice of termination to the other. Either party may
terminate this Agreement immediately if the other party becomes the subject of an involuntary bankruptcy proceeding and fails to
discharge or terminate such proceeding within 60 days, voluntarily files for bankruptcy, becomes insolvent, makes an assignment
for the benefit of creditors, or ceases business operations. Upon termination, Reseller shall, if requested by ASI to do so, retun
within thirty (30) days all unsold and unopened inventory of ASI Products to ASL. The provisions of this Agreement relating to
confidentiality, indemnities, payment, and return of materials shall survive any termination of this Agreement.

14. Disputes, Choice of Law
Any dispute shall be submitted to binding arbitration pursuant to the rules of the American Arbitration Association. The award
of the arbitrators shall be binding upon the parties and enforceable in any court of competent jurisdiction. The prevailing party
shall be entitle to an award of reasonable attorney's fees, expenses and costs in addition to such other relief as may be awarded
in such arbitration. THIS AGREEMENT SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH
THE SUBSTANTIVE LAWS OF MARYLAND, DISREGARDING CONFLICT OF LAW PRINCIPLES, AND ANY
ARBITRATION PROCEEDING SHALL BE INITIATED AND MAINTAINED IN SUCH STATE.
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15. Force Majeure :
ASI shall not be liable for delays or failure to perform as a result of causes beyond its reasonable control, including acts of god

(such as fire, storm, earthquake), electrical outages, labor disputes or delay or failure by RESELLER or any End-User in the
timely performance of its obligations hereunder or under any End-User Software License Agreement.

16. Notices
Notices sent to either party shall be effective when delivered in person or by “fax" machine, one (1) day after being sent by
overnight courier, or two (2) days after being sent by first class mail postage prepaid to the main business address of both
parties or at such other address as the parties may from time to time give notice.

17. Entire Agreement; Amendment
This Agreement and its Addendum(s) constitute the entire agreement between the parties and supersedes all prior
representations, understandings or communications, whether written or verbal, with respect to the subject matter hereof.

IN WITNESS WHEREOF, and intending to be legally bound, the parties hereto have caused this Agreement to be executed
by their duly authorized representatives.

Company:
Action Systems, Inc (AS)
1734 Elton Road
Suite 219
EIN (Tax) #: , Silver Spring, MD 20910
EIN: 51-0310354
Signature: Signature:
Name:
Name:
Title:
Title:
Date:
Date:




ADDENDUM A
1. Description of Software Products (per Section 1)
(a) All versions of Restaurant Manager POS and all related modules and utilities

(b) All versions of the Write-On Handheld POS System and related modules and utilities
©) All web based (on-line) software and applications created by ASI

ADDENDUM B
During the term of this agreement, (per Section 1 (b)) the RESELLER must meet a minimum sales quota of:

$ per year.

ADDENDUM C

1. During the term of this agreement, (per Section 1(d)) ASI recognizes that RESELLER will also sell and/or service the
following Point-of-Sale software products for the foodservice industry (and only those software products) listed below:

(a)
()

2. During the term of this agreement, (per Section 1(d)) ASI recognizes that RESELLER will also sell and/or service the
following online services for the foodservice industry (and only those online services) listed below:

Initials:

Date:




Invoice

¢ ASI 2005
} 1734 Elton Road, Suite 219 Invoice Number:
: 3 .
2 \ hy Séiver Spring, MD 20903 13505
ACTION SYSTEMS INC :
Invoice Date:
Voice: {301) -6100 Jul 18, 2005
Fax: (301) 445-6104
Page:
1
Sold To: Ship to:
Batcho Business Machines Batcho Business Machines
110 East Market Strest 110 East Market Streest
Clearfield, PA 16830 Clearfield, PA 16830
Customer PO [ Shipping Method Payment Terms f Ship Date ] Sales Rep
' | UPS Ground Net 160 | 7/18/05 | PHS
Quantity Description Unit Price | Extension
1{ 6 POS license for S/N:N6703-0507 (Denny's Beer 2,800.005 2,800.00
Barrel Pub Inc.) i
3| HandHeld Stn License for S/N:N6703-0507 300.00§ S00.00
1| HandHeld Interface 600.00 | 600.00
1| Table Service (includes Quick Service) 100.00 | 100.00
1| Tabs Module (includes Quick Service) lO0.00! 100.00
2| Any three Add-On modules 700.00% 1,400.00
1| Guest Accounts, Gift Certificates, Prepaid Cards, :
etc.
1| Customer Loyalty
1| Employee Scheduling Module
1] Inventory Control Module
1| Datatran or PC Charge (Datacap/Modem NOT included): ;
1| Fingerprint, Caller ID, Scanner, Video Overlay, |
Scale, Coin Dispenser, Berg Liquor Control, Real
Time KDS
1| Advance Ordering Module 200.00 200.00
1| Shipping & Handling 15.00 15.00
i
77 NP p 4
ﬁ Leive L€ {u Eg‘([&hg
/ . - ‘ : [/ 2 L(‘/f'/f-?yt.:.{/'°"(f*
A/v(e . / A(s invoere iP5 I \V/
6,115.00

TOTAL

Late fee of 1.5% per month on overdue invoices.$50 return check fe=s.

EXHIBIT

"E"




VERIFICATION

The undersigned verifies that he is the President of ACTION SYSTEMS, INC.,
Defendant, and that the statements made in the foregoing document are true and
correct to the best of his knowledge, information and belief. The undersigned
understands that false statements made herein are subject to the penalties of 18 Pa.

C.S.A. § 4904 relating to unsworn falsification to authorities.

\—-—..—...._— o

v7 1Ay e —

Sm1ley Hsu, Pre51dent
ACTION SYSTEMS, INC.




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
-Vs-
ACTION SYSTEMS, INC.,
Defendant

CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of COMPLAINT OF DEFENDANT,
ACTION SYSTEMS, INC., AGAINST ADDITIONAL DEFENDANTS, BATCHO BUSINESS
MACHINES, INC., t/d/b/a BATCHO OFFICE SYSTEMS and ANDREW G. BATCHO, a/k/a
ANDREW G. BATCHO, SR., and LINDA L. BATCHO, husband and wife, t/d/b/a BATCHO
OFFICE SYSTEMS, was forwarded by U. S. Mail, postage prepaid, on the 1°* day of
February, 2008, to:

James A. Naddeo, Esquire
207 E. Market Street

P. O. Box 552

Clearfield, PA 16830

GATES &

By: (—=
Laurance B. Seaman, Esq.
Attorney for Defendant,
Action Systems, Inc.




' ’ IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DOCKET # 103707
NO: 07-1351-CD
SERVICE# 1 OF 3
COMPLAINT TO JOIN ADDITIONAL DEFENDANTS

PLAINTIFF: DENNY'S BEER BARREL PUB, INC.

VS.

DEFENDANT: ACTION SYSTEMS, INC.

-VS- BATCHO BUSINESS MACHINES, INC. t/d/b/a BATCHO OFFICE SYSTEMS al

SHERIFF RETURN

NOW, February 07, 2008 AT 2:20 PM SERVED THE WITHIN COMPLAINT TO JOIN ADDITIONAL DEFENDANTS ON
BATCHO BUSINESS MACHINES, INC. t/d/b/a BATCHO OFFICE SYSTEMS DEFENDANT AT WORK 115 EAST
MARKET ST., CLEARFIELD, CLEARFIELD COUNTY, PENNSYLVANIA, BY HANDING TO MELISSA KNEE, OFFICE
MGR. A TRUE AND ATTESTED COPY OF THE ORIGINAL COMPLAINT TO JOIN ADDITIONAL DEFENDANTS AND
MADE KNOWN THE CONTENTS THEREOF.

SERVED BY: DEHAVEN / HUNTER

FILE!
M%é%%‘%%

wiliam A. Sh
pmthono(arylc‘efk of
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- IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DOCKET # 103707
NO: 07-1351-CD
SERVICE# 2 OF 3
COMPLAINT TO JOIN ADDITIONAL DEFENDANTS

PLAINTIFF: DENNY'S BEER BARREL PUB, INC.

VS.
DEFENDANT:. ACTION SYSTEMS, INC.
-VS- BATCHO BUSINESS MACHINES, INC. t/d/b/a BATCHO OFFICE SYSTEMS al

SHERIFF RETURN
__

NOW, February 07, 2008 AT 3:20 PM SERVED THE WITHIN COMPLAINT TO JOIN ADDITIONAL DEFENDANTS ON
ANDREW G. BATCHO, aka ANDREW G. BATCHO, SR. t/d/b/a BATCHO OFFICE SYSTEMS DEFENDANT AT WORK
115 EAST MARKET ST., CLEARFIELD, CLEARFIELD COUNTY, PENNSYLVANIA, BY HANDING TO MELISSA KNEE,
OFFICE MGR. A TRUE AND ATTESTED COPY OF THE ORIGINAL COMPLAINT TO JOIN ADDITIONAL DEFENDANTS

AND MADE KNOWN THE CONTENTS THEREOF.

SERVED BY: DEHAVEN / HUNTER




»

: IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DOCKET # 103707
NO: 07-1351-CD
SERVICE# 3 OF 3
COMPLAINT TO JOIN ADDITIONAL DEFENDANTS

PLAINTIFF: DENNY'S BEER BARREL PUB, INC.

VS.

DEFENDANT: ACTION SYSTEMS, INC.

-VS- BATCHO BUSINESS MACHINES, INC. t/d/b/a BATCHO OFFICE SYSTEMS al

SHERIFF RETURN
(00—

NOW, February 07,2008 AT 2:20 PM SERVED THE WITHIN COMPLAINT TO JOIN ADDITIONAL DEFENDANTS ON
LINDA L. BATCHO t/d/b/a BATCHO OFFICE SYSTEMS DEFENDANT AT WORK 115 EAST MARKET ST,
CLEARFIELD, CLEARFIELD COUNTY, PENNSYLVANIA, BY HANDING TO MELISSA KNEE, OFFICE MGR. A TRUE
AND ATTESTED COPY OF THE ORIGINAL COMPLAINT TO JOIN ADDITIONAL DEFENDANTS AND MADE KNOWN

THE CONTENTS THEREOF.

SERVED BY: DEHAVEN/HUNTER



¥

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DOCKET # 103707
NO: 07-1351-CD
SERVICES 3
COMPLAINT TO JOIN ADDITIONAL DEFENDANTS

PLAINTIFF: DENNY'S BEER BARREL PUB, INC.

VS.
DEFENDANT: ACTION SYSTEMS, INC.
-VS- BATCHO BUSINESS MACHINES, INC. t/d/b/a BATCHO OFFICE SYSTEMS al

SHERIFF RETURN
(X

RETURN COSTS

Description Paid By CHECK # AMOUNT

SURCHARGE GATES 36677 30.00

SHERIFF HAWKINS GATES 36677 32.41
So Answers,

Sworn to Before Me This

Day of 2008 ,

Ly [y Florr

Chester A. Haw!
Sheriff
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc.
Plaintiff,

FILED

JUN 10 2008

© IZin(g~//
William A. Shaw
Prothonotary/Clerk of Courts

p I P . e
Type of Pleading: ég?

No. 07 - 1351 - CD

Action Systems, Inc,
Defendant.

CERTIFICATE OF
SERVICE

Filed on behalf of:
Plaintiff

Counsel of Record for
this party:

James A. Naddeo, Esqg.
Pa I.D. 06820

&
Trudy G. Lumadue, Esqg.
Pa I.D. 202049

NADDEO & LEWIS, LLC.
207 E. Market Street
P.O. Box 552
Clearfield, PA 16830
(814) 765-1601

b I S SR T B T S IS T SR T R I T R . A T R T R N B R S S



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc. *
Plaintiff, S

*

v * No. 07-1351-CD

*

*

Action Systems, Inc, *
*

Defendant.

CERTIFICATE OF SERVICE

I, James A. Naddeo, Esquire, do hereby certify that a
true and correct copy of Notice of Taking Deposition was served on
the following and in the following manner on-the 10 day of June,

2008:

First-Class Mail, Postage Prepaid

Laurance B. Seaman, Esquire
GATES & SEAMAN
Two North Front Street
P.0O. Box 846
Clearfield, PA 16830

Maryann Cornelius, Court Reporter
339 Southmont Boulevard
Johnstown, PA 15905

NADDEO & LEWIS, LLC

oy O A (L Aladdeg

nes A. Naddeo
ttorney for Plaintiff




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
-VSs- :

ACTION SYSTEMS, INC.,

Defendant Fl L E D

-VS- : O 1:30p.mM. (K
SEP 02 2008 ¢ <
BATCHO BUSINESS MACHINES, INC., t/d/b/a : WilamA sry (G
BATCHO OFFICE SYSTEMS, and ANDREW G. : Prothonotary/Clerk of Coyrtg

BATCHO, a/k/a ANDREW G. BATCHO, SR., and

LINDA L. BATCHO, husband and :

wife, t/d/b/a BATCHO OFFICE SYSTEMS,
Additional Defendants

NOTICE OF SERVICE OF DEFENDANT’S INTERROGATORIES
DIRECTED TO ADDITIONAL DEFENDANTS

Take notice that Defendant’s Interrogatories Directed to Additional
Defendants have been served on counsel of record on the 29" day of August, 2008,
by regular U. S. Mail, postage prepaid, as follows:
Batcho Business Machines, Inc., t/d/b/a

Batcho Office Systems
Andrew G. Batcho, a/k/a Andrew G. Batcho, Sr.

and Linda L. Batcho
BY:

t/d/b/a Batcho Office Systems
Laurance B. Seaman, Esquire

115 East Market Street
Clearfield, PA 16830

Attorney for Defendant,
ASI Systems, Inc.




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD

-vs-

ACTION SYSTEMS, INC.,

Defendant FI LE D

O 11z0p.a gIL

-vs- : SEP 02 2008 ”"C‘a¢
. G
BATCHO BUSINESS MACHINES, INC., t/d/b/a : mﬂm&eﬂ‘ﬁ}”@m

BATCHO OFFICE SYSTEMS, and ANDREW G.

BATCHO, a/k/a ANDREW G. BATCHO, SR., and

LINDA L. BATCHO, husband and

wife, t/d/b/a BATCHO OFFICE SYSTEMS,
Additional Defendants

NOTICE OF SERVICE OF DEFENDANT’S REQUEST
FOR PRODUCTION OF DOCUMENTS
DIRECTED TO ADDITIONAL DEFENDANTS

Take notice that on the 29" day of August, 2008, the undersigned Attorney
served Request for Production of Documents by regular U. S. Mail, postage prepaid,
upon the following:

Batcho Business Machines, Inc., t/d/b/a
Batcho Office Systems
Andrew G. Batcho, a/k/a Andrew G. Batcho, Sr.

and Linda L. Batcho

t/d/b/a Batcho Office Systems
Laurance B. Seaman, Esquire

115 East Market Street
Clearfield, PA 16830

Attorney for Defendant,
Action Systems, Inc.




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD

-vs-

ACTION SYSTEMS, INC.,

Defendant Fl LE D

O Li2epm. 8

Vs- : SEP 0'2 200B “*< <
BATCHO BUSINESS MACHINES, INC., t/d/b/a m‘,‘,’,"(',‘t'g;}g;?g,ww&@

BATCHO OFFICE SYSTEMS, and ANDREW G. :
BATCHO, a/k/a ANDREW G. BATCHO, SR., and
LINDA L. BATCHO, husband and :
wife, t/d/b/a BATCHO OFFICE SYSTEMS,
Additional Defendants

NOTICE OF SERVICE OF DEFENDANT’S INTERROGATORIES
DIRECTED TO PLAINTIFF

Take notice that Defendant’s Interrogatories Directed to Plaintiff have
been served on counsel of record on the 29" day of August, 2008, by regular U. S.
Mail, postage prepaid, as follows:

DENNY’S BEER BARREL PUB, INC., Plaintiff
c/o James A. Naddeo, Esquire

207 East Market Street

P. O. Box 552

Clearfield, PA 16830

Laurance B. Seaman, Esquire
Attorney for Defendant,
ASI Systems, Inc.

BY:




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
-Vs- :

ACTION SYSTEMS, INC., FILED

o 1'30pm. GE

SEP 02 2008 *° <<

-Vs- : .
» William A. Shaw @
Prothonotary/Clerk of Courts

BATCHO BUSINESS MACHINES, INC., t/d/b/a

BATCHO OFFICE SYSTEMS, and ANDREW G.

BATCHO, a/k/a ANDREW G. BATCHO, SR., and

LINDA L. BATCHO, husband and

wife, t/d/b/a BATCHO OFFICE SYSTEMS,
Additional Defendants

NOTICE OF SERVICE OF DEFENDANT’S REQUEST
FOR PRODUCTION OF DOCUMENTS
DIRECTED TO PLAINTIFF

Take notice that on the 29" day of August, 2008, the undersigned Attorney
served Request for Production of Documents by regular U. S. Mail, poﬁ;ge prepaid,
upon the following:

DENNY’S BEER BARREL PUB, INC., Plaintiff
c/o James A. Naddeo, Esquire

207 East Market Street

P. O. Box 552

Clearfield, PA 16830

GATES & SEAMAN
Laurance B. Seaman, Esquire

Attorney for Defendant,
Action Systems, Inc.
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc. *
Plaintiff, *
*
V. * Ne. 07 - 1351 - CD
*
*
Action Systems, Inc, *
Defendant, *
*
VS. *
* Type of Pleading:
Batcho Business Machines, Inc., *
t/d/b/a Batcho Office Systems, and * CERTIFICATE OF SERVICE
Andrew G. Batcho, a/k/a Andrew G. *
Batcho,Sr., and Linda L. Batcho, * Filed on behalf of:
Husband and wife, t/d/b/a Batcho * Plaintiff
Office Systems, *
Additional Defendants. * Counsel of Record for
* this party:
*
*
* James A. Naddeo, Esqg.
* Pa I.D. 06820
* &
* Trudy G. Lumadue, Esqg.
* Pa I.D. 202049
*
* NADDEO & LEWIS, LLC.
* 207 E. Market Street
* P.0O. Box 552
* Clearfield, PA 16830
* (814) 765-1601
*
*
Dated: September 29, 2008 *

William A, Sha

Prothonotary/Clerk of Courtg



1
v

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc.
Plaintiff,

Action Systems, Inc, No. 07 - 1351 - CD

Defendant,
vs.

Batcho Business Machines, Inc.,
t/d/b/a Batcho Office Systems, and
Andrew G. Batcho, a/k/a Andrew G.
Batcho,Sr., and Linda L. Batcho,
Husband and wife, t/d/b/a Batcho
Office Systems,

b S S I S S S N .

Additional Defendants. =

CERTIFICATE OF SERVICE

I, James A. Naddeo, Esquire, do hereby certify that a
true and correct copy of Plaintiff’s Answers to Defendant, Action
System, Inc.’s, Interrogatories was served on the following and in
the following manner on the 29 day of September, 2008:

First-Class Mail, Postage Prepaid
Laurance B. Seaman, Esquire
GATES & SEAMAN
Two North Front Stre=t
P.O. Box 846
Clearfield, PA 16830

and

Andrew G. Batcho
Batcho Office Systems
115 East Market Street -
Clearfield, PA 168390

NADDEG & LEWIS, LLC

f,ames A. Naddeo
Attorney for Plaintiff



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc. *
Plaintiff, *
*
V. * No. 07 - 1351 - CD
*
*
Action Systems, Inc, *
Defendant, *
*
vS. *
* Type of Pleading:
Batcho Business Machines, Inc., *
t/d/b/a Batcho Office Systems, and * CERTIFICATE OF SERVICE
Andrew G. Batcho, a/k/a Andrew G. *
Batcho,Sr., and Linda L. Batcho, * Filed on behalf of:
Husband and wife, t/d/b/a Batcho * Plaintiff
Office Systems, *
Additional Defendants. * Counsel of Record for
* this party:
*
*
* James A. Naddeo, Esq.
* Pa I.D. 06820
* &
* Trudy G. Lumadue, Esq.
* Pa 1I.D. 202049
*
* NADDEO & LEWIS, LLC.
* 207 E. Market Street
* P.O. Box 552
* Clearfield, PA 16830
* (814) 765-1601
*
*
Dated: September 29, 2008 *

FILE 2
L3 7o

William A. Sh
Prothonotary/Clerk o urts

td
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc.
Plaintiff,

No. 07-1351-CD

Action Systems, Inc,
Defendant.

L S . I I

CERTIFICATE OF SERVICE

I, James A. Naddeo, Esquire, do hereby certify that a
true and correct copy of Plaintiff’s Response to Defendant, Action
System, Inc.’s, Request for Production of Documents was served on
the following and in the following manner on the 29 day of
September, 2008:

First-Class Mail, Postage Prepaid

Laurance B. Seaman, Escuire
GATES & SEAMAN
Two North Front Street
P.O. Box 846
Clearfield, PA 16830

and

Andrew G. Batcho
Batcho Office Systems
115 East Market Street
Clearfield, PA 16830

NADDEO & LEWIS, LLC

By: dmﬁ/ZM///f’

James A. Kaddeo
Attorney for Plaintiff
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DENNY’S BEER BARREL PUB, INC.,
Plaintiff

VS.

ACTION SYSTEMS, INC.,
Defendant

Vs.
BATCHO BUSINESS MACHINES, INC.,

ANDREW G. BATCHO, a/k/a ANDREW
G. BATCHO, SR., and LINDA L.
BATCHO, husband and wife, t/d/b/a
BATCHO OFFICE SYSTEMS,

Additional Defendants

N

7Fl 'OED Mece
oct O

A Sha§

William Erorw of Courts

>rothonotar‘//

t/d/b/a BATCHO OFFICE SYSTEMS, and

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

No. 2007-1351-CD
Type of Case: Civil

Type of Pleading: AFFIDAVIT OF
SERVICE OF NOTICE OF DEPOSITION

Filed on behalf of Defendant:
Action Systems, Inc.

Counsel of Record for this Party:
Laurance B. Seaman, Esq.

Supreme Court No.: 19620

GATES & SEAMAN
Attorneys at law

Two North Front Street
P. O. Box 846

"Clearfield, PA 16830

(814) 765-1766




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
-Vs- :
ACTION SYSTEMS, INC.,
Defendant

-VS-

BATCHO BUSINESS MACHINES, INC., t/d/b/a
BATCHO OFFICE SYSTEMS, and ANDREW G.
BATCHO, a/k/a ANDREW G. BATCHO, SR., and
LINDA L. BATCHO, husband and :
wife, t/d/b/a BATCHO OFFICE SYSTEMS,
Additional Defendants

AFFIDAVIT OF SERVICE

I, Laurance B. Seaman, Esquire, Attorney for Defendant, certify that a true
and correct copy of a Notice of Taking Deposition, a photocopy of which is attached
hereto as Exhibit “A”, was forwarded by regular first-class mail, postage prepaid, on
the day of October, 2008, to:

Andrew G. Batcho,

t/d/b/a Batcho Office Systems ASAP COURT REPORTING
115 E. Market Street By Facsimile Only 472-8950
Clearfield, PA 16830

James A. Naddeo, Esquire
207 E. Market Street
Clearfield, PA 16830

Laurance B. Seaman, Esquire
Attorney for Defendant,
Action Systems, Inc.




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION-LAW

DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
-vs- :

ACTION SYSTEMS, INC., Defendant
-VS_

BATCHO BUSINESS MACHINES, INC., t/d/b/a

BATCHO OFFICE SYSTEMS, and ANDREW G. :

BATCHO, a/k/a ANDREW G. BATCHO, SR., and

LINDA L. BATCHO, husband and

wife, t/d/b/a BATCHO OFFICE SYSTEMS,
Additional Defendants

NOTICE OF TAKING DEPOSITION

TO: Andrew G. Batcho,

t/d/b/a Batcho Office Systems
115 East Market Street
Clearfield, PA 16830

NOTICE is given herewith that the deposition of ANDREW G. BATCHO will be taken
on oral examination at the Law Offices of GATES & SEAMAN, Two North Front Street,
Clearfield PA 16830, on Tuesday, October 14, 2008, commencing at 2:30 o’clock p.m. at
which time you are invited to attend and participate. The deposition shall continue from
day to day until completed, and will be taken before a notary public or some other officer
authorized by law to administer oaths.

You are to bring with you all documents and records as defined by the Pennsylvania
Rules of Civil Procedure which are in your possession, custody or control, or in the
possession, custody or control of your attorneys, principals, officers, agents, employees or
other representatives, including, but not limited to; all documents, records and items
mentioned or requested to be produced in the Interrogatories Directed to Additional
Defendant and Defendant’s Request for Production of Documents Directed to Additional
Defendant.

The scope of said deposition will include inquiry into all facts concerning all matters
relevant to the issues raised in the case and is for use in discovery and/or at trial.

Date: October é , 2008

Laurance B. Seaman, Esquire
Attorney for Defendant,
Action Systems, Inc.

EXHIBIT "A"




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DENNY’S BEER BARREL PUB, INC.,
Plaintiff

VS.

ACTION SYSTEMS, INC.,
Defendant

VS.

BATCHO BUSINESS MACHINES, INC.,

t/d/b/a BATCHO OFFICE SYSTEMS, and

ANDREW G. BATCHO, a/k/a ANDREW
G. BATCHO, SR., and LINDA L.
BATCHO, husband and wife, t/d/b/a
BATCHO OFFICE SYSTEMS,

Additional Defendants

FILED,

010
oCT 07 20

william A. Sha
prothonotary/Clerk of Courts

No. 2007-1351-CD
Type of Case: Civil

Type of Pleading: AFFIDAVIT OF
SERVICE OF NOTICE OF DEPOSITION

Filed on behalf of Defendant:
Action Systems, Inc.

Counsel of Record for this Party:
Laurance B. Seaman, Esq.

Supreme Court No.: 19620

GATES & SEAMAN
Attorneys at law

Two North Front Street
P. O. Box 846
Clearfield, PA 16830
(814) 765-1766




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
-Vs- :
ACTION SYSTEMS, INC.,
Defendant

-VS-

vBATCHO BUSINESS MACHINES, INC., t/d/b/a

BATCHO OFFICE SYSTEMS, and ANDREW G.

BATCHO, a/k/a ANDREW G. BATCHO, SR., and

LINDA L. BATCHO, husband and

wife, t/d/b/a BATCHO OFFICE SYSTEMS,
Additional Defendants

AFFIDAVIT OF SERVICE

I, Laurance B. Seaman, Esquire, Attorney for Defendant, certify that a true
and correct copy of a Notice of Taking Deposition, a photocopy of which is attached
hereto as Exhibit “A”, was forwarded by regular first-class mail, postage prepaid, on
the _ {® day of October, 2008, to:

Dennis F. Liegey, President

DENNY’S BEER BARREL PUB, INC. ASAP COURT REPORTING
c/o0 James A. Naddeo, Esquire By Facsimile Only 472-8950
207 E. Market Street

P. O. Box 552

Clearfield, PA 16830

Andrew G. Batcho

t/d/b/a Batcho Office Systems
115 E. Market Street
Clearfield, PA 16830

L _

Laurance B. Seaman, Esquire
Attorney for Defendant,
Action Systems, Inc.




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION-LAW

DENNY’S BEER BARREL PUB, INC., Plaintiff
-VS- .

ACTION SYSTEMS, INC., Defendant No. 07-1351-CD
-vS-

BATCHO BUSINESS MACHINES, INC., t/d/b/a

BATCHO OFFICE SYSTEMS, and ANDREW G.

BATCHO, a/k/a ANDREW G. BATCHO, SR., and

LINDA L. BATCHO, husband and

wife, t/d/b/a BATCHO OFFICE SYSTEMS,
Additional Defendants

NOTICE OF TAKING DEPOSITION

TO: Dennis F. Liegey, Sr., President,
DENNY’S BEER BARREL PUB, INC.
c/o0 James A. Naddeo, Esquire
207 East Market Street
P. O. Box 552
Clearfield, PA 16830

NOTICE is given herewith that the deposition of DENNIS LIEGEY will be taken on oral
examination at the Law Offices of GATES & SEAMAN, Two North Front Street, Clearfield PA
16830, on Tuesday, October 14, 2008, commencing at 1:30 o’clock p.m. at which time you
are invited to attend and participate. The deposition shall continue from day to day until
completed, and will be taken before a notary public or some other offlcer authorized by law
to administer oaths.

You are to bring with you all documents and records as defined by the Pennsylvania
Rules of Civil Procedure which are in your possession, custody or control, or in the
possession, custody or control of your attorneys, principals, officers, agents, employees or
other representatives, including, but not limited to, all documents, records and items
mentioned or requested to be produced in the Interrogatories Directed to Plaintiff and
Defendant’s Request for Production of Documents Directed to Plaintiff.

The scope of said deposition will include inquiry into all facts concerning all matters
relevant to the issues raised in the case and is for use in discovery and/or at trial.

GAT zAMAN
Date:&(‘,ﬁéz(cé’ , 2008 Q @

Laurance B. Seaman, EsTcTGire
Attorney for Defendant,
Action Systems, Inc.

EXHIBIT "A"




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc. *
Plaintiff, *
*
v * No. 07 - 1351 - CD
*
*
Action Systems, Inc, *
Defendant, *
*
vs. *
* Type of Pleading:
Batcho Business Machines, Inc., *
t/d/b/a Batcho Office Systems, and * CERTIFICATE OF SERVICE
Andrew G. Batcho, a/k/a Andrew G. *
Batcho,Sr., and Linda L. Batcho, * Filed on behalf of:
Husband and wife, t/d/b/a Batcho * Plaintiff
Office Systems, *
Additional Defendants. * Counsel of Record for
* this party:
*
*
* James A. Naddeo, Esq.
* Pa I.D. 06820
*‘ &
* Trudy G. Lumadue, Esq.
* Pa I.D. 202049
*
* NADDEO & LEWIS, LLC.
* 207 E. Market Street
* P.O0. Box 552
* Clearfield, PA 16830
* (814) 765-1601
*,
*

FILE

3.330m. @é
R T3 g 2 4*%7
William A. Shaw O

Prothonotary/Clerk of Courts




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc. *
Plaintiff, *

*

v * No. 07-1351-CD

*

*

Action Systems, Inc, *
Defendant. *

CERTIFICATE OF SERVICE

I, James A. Naddeo, Esquire, do hereby certify that a
Notice of Taking Deposition was served on the following and in the
following manner on the'l3”‘day of March, 2009:

First-Class Mail, Postage Prepaid

Laurance B. Seaman, Esquire
GATES & SEAMAN
Two North Front Street
P.0O. Box 846
Clearfield, PA 16830

Andrew G. Batcho, Sr.
Batcho Office Systems
115 East Market Street
Clearfield, PA 16830

Maryann Cornelius, Court Reporter

339 Southmont Boulevard
Johnstown, PA 15905

ﬁfﬂsa%m

affes A. Naddeo
Attorney for Plaintiff




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc. *
Plaintiff, *
*
V. * No. 07 - 1351 - CD
*
%
Action Systems, Inc, *
Defendant, *
*
vs. *
- * Type of Pleading:
Batcho Business Machines, Inc., *
t/d/b/a Batcho Office Systems, and * CERTIFICATE OF SERVICE
Andrew G. Batcho, a/k/a Andrew G. *
Batcho,Sr., and Linda L. Batcho, * Filed on behalf of:
Husband and wife, t/d/b/a Batcho * Plaintiff
Office Systems, *
Additional Defendants. * Counsel of Record for
* this party:
*
*
* James A. Naddeo, Esqg.
* Pa I.D. 06820
* &
* Trudy G. Lumadue, Esq.
* Pa I.D. 202049
*
* NADDEO & LEWIS, LLC.
* 207 E. Market Street
* P.0. Box 552
* Clearfield, PA 16830
* (814) 765-1601
*
*

William A. Sha
Prothonotary/Clerk of



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

Denny's Beer Barrel Pub, Inc.
Plaintiff,

No. 07-1351-CD

Action Systems, Inc,
Defendant.

¥ % % X X % * %

CERTIFICATE OF SERVICE

I, James A. Naddeo, Esquire, do hereby certify that a

Notice of Taking Deposition was served on the following and in the

following manner on the 17 day of March, 2009:

First-Class Mail, Postage Prepaid

Laurance B. Seaman, Esquire
GATES & SEAMAN
Two North Front Street
P.O. Box 846
Clearfield, PA 16830

Andrew G. Batcho, Sr.
Batcho Office Systems
115 East Market Street
Clearfield, PA 16830

Maryann Cornelius, Court Reporter
339 Southmont Boulevard
Johnstown, PA 15905

Jason Unch
122 West Pauline Drive
Clearfield, PA 16830

NADD & LEWIS, LLC
By:(i21ﬂﬂiA/<:k'b{]£}dkﬂky

James A. Naddeo
Attorney for Plaintiff




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DENNY’S BEER BARREL PUB, INC.,
Plaintiff

VS.

ACTION SYSTEMS, INC.,
Defendant

VS.

BATCHO BUSINESS MACHINES, INC.,

t/d/b/a BATCHO OFFICE SYSTEMS, and

ANDREW G. BATCHO, a/k/a ANDREW
G. BATCHO, SR., and LINDA L.
BATCHO, husband and wife, t/d/b/a
BATCHO OFFICE SYSTEMS,

Additional Defendants

No. 2007-1351-CD
Type of Case: Civil

Type of Pleading: STIPULATION

FILEgD NocL.
o/ (1.0 |
A/Pkaos z‘ﬁ’@@

William A. Shaw
Prothonotary/Clerk of Courts

Filed on behalf of Defendant:
Action Systems, Inc.

Counsel of Record for this Party:
Laurance B. Seaman, Esq.

Supreme Court No.: 19620

GATES & SEAMAN
Attorneys at law

Two North Front Street
P. O. Box 846
Clearfield, PA 16830
(814) 765-1766




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
-vs- :
ACTION SYSTEMS, INC.,
Defendant

-Vs-

BATCHO BUSINESS MACHINES, INC., t/d/b/a
BATCHO OFFICE SYSTEMS, and ANDREW G. :
BATCHO, a/k/a ANDREW G. BATCHO, SR., and
LINDA L. BATCHO, husband and :
wife, t/d/b/a BATCHO OFFICE SYSTEMS,
Additional Defendants

. STIPULATION

The parties herein do hereby stipulate and agree that Additional Defendant,
BATCHO OFFICE SYSTEMS, at all times relevant to these proceedings, was not an
Agent of Defendant, Action Systems, Inc. (“ASI”), but rather a dealer/reseller, which

was authorized to sell, install and service ASI products, after purchasing the same

from ASI. /‘gg

Laurance B. Seaman, Esquire

Date: April é , 2009 Attorney for Defendant,
Action Systems, Inc.

Date: April 2 , 2009 Attorney for Plaintiff,
Denny’s Beer Barrel Pub, Inc.




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc. *
Plaintiff, *
*
V. * No. 07 - 1351 - CD
*
*
Action Systems, Inc, *
Defendant, *
*
vs. *
, * Type of Pleading:
Batcho Business Machines, Inc., *
t/d/b/a Batcho Office Systems, and * PRAECIPE TO LIST FOR
Andrew G. Batcho, a/k/a Andrew G. * TRIAL
Batcho, sr., and Linda L. Batcho, * Filed on behalf of:
Husband and wife, t/d/b/a Batcho * Plaintiff
Office Systems, *
Additional Defendants. * Counsel of Record for
* this party:
*
*
* James A. Naddeo, Esdg.
* Pa I.D. 06820
* &
* Trudy G. Lumadue, Esqg.
* Pa I.D. 202049
*
* NADDEO & LEWIS, LLC.
* 207 E. Market Street
* P.O. Box 552
* Clearfield, PA 16830
* (814) 765-1601
*
*

FcC B
J;-/_-S.l/lé"'uEnD Nadjﬁéa
SEP 2220 o

William A. Shaw
Prothonotary/Clerk of Courts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc. *
Plaintiff, *

*

v * No. 07-1351-CD

*

*

Action Systems, Inc, *
Defendant. *

PRAECIPE TO LIST FOR TRIAL

TO THE PROTHONOTARY:

Please place the above-captioned matter on the next
list for trial. 1In support thereof I certify the following:

1. There are no Motions outstanding.

2. Discovery has been completed and the case is ready
for trial. L

3. Notice of the Praecipe has been given to opposing

counsel.

4. The time for trial is estimated at two (2) days.

Jimes A. Naddeo, Esquire
torney for Plaintiff

Date: September 22, 2009




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANTIA
CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc. *
Plaintiff, *

*

v * No. 07-1351-CD

*

*

Action Systems, Inc, *
*

Defendant.

CERTIFICATE OF SERVICE

I, James A. Naddeo, Esquire, do hereby certify that a
certified copy of Praecipe to List for Trial was served on the
following and in the following manner on the 22 day of
September, 2009:

First-Class Mail, Postage Prepaid

Laurance B. Seaman, Esquire
GATES & SEAMAN
Two North Front Street
P.O. Box 846
Clearfield, PA 16830

Andrew G. Batcho, Sr.
Batcho Office Systems
115 East Market Street
Clearfield, PA 16830

NADDEQO )& LEWIS, LLC
By:

ot 01 Aladcuar

ames A. Naddeo
ttorney for Plaintiff




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc. *
Plaintiff, *

*

v. *

*

*

Action Systems, Inc, *
Defendant, *

*

vS. *

*

Batcho Business Machines, Inc., *
t/d/b/a Batcho Office Systems, and *
Andrew G. Batcho, a/k/a Andrew G. *
Batcho,Sr., and Linda L. Batcho, *
Husband and wife, t/d/b/a Batcho  *
Office Systems, *
Additional Defendants. *

*

*

*

*

*

*

*

*

*

*

*

*

*

*

*

*

No. 07 - 1351 - CD

Type of Pleading:

CERTIFICATE OF READINESS

Filed on behalf of:
Plaintiff

Counsel of Record f
this party:

or

James A. Naddeo, Esqg.

Pa I.D. 06820
&

Trudy G. Lumadue, Esqg.

Pa I.D. 202049

NADDEO & LEWIS, LLC.
207 E. Market Street

P.O. Box 552

Clearfield, PA 16830

(814) 765-1601

AR

1 2009

William A. Shaw
. Prothonotary/Clerk of Courts

Jﬁoaaoo



COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL TRIAL LISTING

CERTIFICATE OF READINESS TO THE PROTHONOTARY
William A. Shaw

DATE PRESENTED 10/21/09
CASE NUMBER TYPE TRIAL REQUESTED ESTIMATED TRIAL TIME
07-1351-CD

Date Complaint ( YJury ( ) Non-Jury :

Filed: 8/21/07 (X) Arbitration Y210 1 day
Denny’s Beer Barrel Pub, Inc.

PLAINTIFF(S)

Action Systems, Inc. ( )  Check block if a Minor
DEFENDANT(S) is a Party to the Case

Batcho Business Machines, Inc., t/d/b/a Batcho
Office Systems,
ADDITIONAL DEFENDANT(S)

()

JURY DEMAND FILED BY: DATE JURY DEMAND FILED:

AMOUNT AT ISSUE CONSOLIDATION DATE CONSOLIDATION ORDERED

Less than
$20,000.00 ( )yes (X)no

PLEASE PLACE THE ABOVE CAPTIONED CASE ON THE TRIAL LIST.

I certify that all discovery in the case has been completed; all necessary parties
and witnesses are available; serious settlement negotiations have been conducted; the
case is ready in all respects for trial, and a copy of this Certificate has been served upon
all counsel of record and fipon all parties of record who are not represented by counsel:

. O Aladdoer

James A. Naddeo. Esquire (814)765-1601
FOR THE PLAINTIFF | TELEPHONE NUMBER
Laurance B. Seaman, Esquire (814)765-1766
FOR THE DEFENDANT TELEPHONE NUMBER

FOR ADDITIONAL DEFENDANT TELEPHONE NUMBER




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

Denny’s Beer Barrel Pub, Inc.
Plaintiff,

Action Systems,

Defendant. 7

CIVIL DIVISION

No. 07-1351-CD

Inc,

* % % k% X X %

CERTIFICATE OF SERVICE

I, James A. Naddeo, Esquire, do hereby certify that a

certified copy

of Certificate of Readiness was served on the

following and in the following manner on the 21%° day of October,

2009:

First-Class Mail, Postage Prepaid

Laurance B. Seaman, Esquire
GATES & SEAMAN
Two North Front Street
P.0O. Box 846
Clearfield, PA 16830

Andrew G. Batcho, Sr.
Batcho Office Systems
115 East Market Street
Clearfield, PA 16830

& LEWIS, LLC

Oﬁ . J_Qadda(‘r

ames A. Naddeo
ttorney for Plaintiff

By:




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

Denny'’s Beer Barrel Pub, Inc.

*
Plaintiff, * R
*
V. * No. 07 - 1351 - CD
*
&
Action Systems, Inc, *
Defendant, *
*
vs. x
* Type of Pleading:
Batcho Business Machines, Inc., *
t/d/b/a Batcho Office Systems, and * PRAECIPE TO WITHDRAW
Andrew G. Batcho, a/k/a Andrew G. *
Batcho, Sr., and Linda L. Batcho, * Filed on behalf of:
Husband and wife, t/d/b/a Batcho * Plaintiff
Office Systems, *
Additional Defendants. * Counsel of Record for
* this party:
*
*
* James A. Naddeo, Esg.
* Pa I.D. 06820
* &
* Trudy G. Lumadue, Esq.
* Pa I.D. 202049
*
* NADDEO & LEWIS, LLC.
* 207 E. Market Street
* P.0. Box 552
* Clearfield, PA 16830
* (814) 765-1601
*
*

FILED occ
&Y SE
é Wiliiam A. Shaw /\/
prothonotary/Clerk of Gourts @



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

Denny’'s Beer Barrel Pub, Inc. *
Plaintiff, *
*
\% * No. 07-1351-CD
*
*
Action Systems, Inc, *
Defendant. o

PRAECIPE TO WITHDRAW
TO THE PROTHONOTARY:
Please withdraw the Praecipe to Place Case on Trial

List filed on behalf of Denny’s Beer Barrel Pub, Inc.

pn (1 W Laddeer-

James A. Naddeo, Esquire
Atttorney for Plaintiff



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

Denny'’s Beer Barrel Pub, Inc.
Plaintiff,

No. 07-1351-CD

Action Systems, Ing,
Defendant.

* % % % % X X X

CERTITI'ICATE OF SERVICE

I, James A. Naddeo, Esquire, do hereby certity that a

certified copy of Praecipe to Withdraw was served on the following

and in the following manner on the 29 day of October, 2009:

First-Class Mail, Postage Prepaid

Laurance B. Seaman, Esquire
GATES & SEAMAN
Two North Front Street
P.0O. Box 846
Clearfield, PA 16830

Andrew G. Batcho, Sr.
Batcho Office Systems
115 East Market Street
Clearfield, PA 16830

NADDEO_& LEWIS, LLC

James A. Naddeo
ttorney for Plaintiff
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DENNY’S BEER BARREL PUB, INC.,
Plaintiff

VS.

ACTION SYSTEMS, INC.,
Defendant
VS.

BATCHO BUSINESS MACHINES, INC.,

t/d/b/a BATCHO OFFICE SYSTEMS, and

ANDREW G. BATCHO, a/k/a ANDREW
G. BATCHO, SR., and LINDA L.
BATCHO, husband and wife, t/d/b/a
BATCHO OFFICE SYSTEMS,

Additional Defendants

No. 2007-1351-CD
Type of Case: Civil

Type of Pleading: MOTION FOR
SUMMARY JUDGMENT

Filed on behalf of Defendant:
Action Systems, Inc.

Counsel of Record for this Party:
Laurance B. Seaman, Esq.

Supreme Court No.: 19620

GATES & SEAMAN
Attorneys at law

Two North Front Street
P. O. Box 846
Clearfield, PA 16830
(814) 765-1766

William A. Sh
Prothonotary/Clerk of ourts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
'DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD

-VS§- .
ACTION SYSTEMS, INC., Defendant : 5 =

-vs- ! éES'%

: DEC 157%

BATCHO BUSINESS MACHINES, INC., t/d/b/a : Wiliam A Sh
BATCHO OFFICE SYSTEMS, and ANDREW G.  : Prothonotary/Clerk o
BATCHO, a/k/a ANDREW G. BATCHO, SR., and U le Mﬁmm

LINDA L. BATCHO, husband and
wife, t/d/b/a BATCHO OFFICE SYSTEMS,
Additional Defendants

ORDER

AND NOW, this _Lf day of December, 2009, upon consideration of th-e
foregoing Motion, IT IS HEREBY ORDERED that: |

(1) Respondents shall file an answer to the Motion within twenty (20) days of
this date;

(2) Argument shall be held on the 6" day of January, 2010 at 11:30 a.m. in
Courtroom No. 1 of the Clearfield County Courthouse, Clearfield, PA 16830; and

(3) Notice of entry of this Order shall be provided to all parties by the moving
pérty.

BY THE COURT:

\/ ~ President Judge

NOTICE TO DEFEND

A Motion has been filed against you in Court. If you wish to defend against

the matters set forth in the following Motion, you must enter a written appearance

13




[} )

personally or by attorney and file an answer in writing with the prothonotary setting
forth your defenses or objections to the matter set forth against you and serve a
copy on the attorney or person filing the petition. You are warned that if you fail to
do so the case may proceed without you and an order may be entered against you by
the Court without further notice for the relief requested by the petitioner. You may
lose rights important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO NOT HAVE A
LAWYER OR CANNOT AFFORD ONE, GO TO OR TELEPHONE THE OFFICE SET FORTH
BELOW TO FIND OUT WHERE YOU CAN GET LEGAL HELP.

Court Administrator
Clearfield County Courthouse
Second and Market Streets
Clearfield, PA 16830
(814) 765-2641, Extension 5982

14




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
-vs- :
ACTION SYSTEMS, INC.,
Defendant

-vs-

BATCHO BUSINESS MACHINES, INC., t/d/b/a
BATCHO OFFICE SYSTEMS, and ANDREW G. :
BATCHO, a/k/a ANDREW G. BATCHO, SR., and
LINDA L. BATCHO, husband and :
wife, t/d/b/a BATCHO OFFICE SYSTEMS,
Additional Defendants

MOTION FOR SUMMARY JUDGMENT

AND NOW COMES, Defendant, Action Systems, Inc. (hereafter “ASI”), by its
attorneys, Gates and Seaman, and files this following Motion for Summary Judgment
pursuant to PA. R. C. P. §1035.2 and, in support thereof, avers the following:

1. Plaintiff purchased from Additional Defendant, Batcho Office Systems
(“Batchos”), on July 8, 2005 the ASI Restaurant Manager Software (“Software”),
which purchase included the license to use the purchased Software and the
instatlation of the Software by Batcho’s on existing computers, printer, etc.
(“Hardware”) of Plaintiff. The Software and Hardware together made up a System
used by Plaintiff at its restaﬁrant. See Invoice between Batchos and Plaintiff

(Exhibit “A” to the Complaint), Exhibit “1”.




2. Plaintiff paid Batchos over a period of time for this purchase the sum of
$15,200.00. See copies of five (5) checks and hand written notes (Produced by
Plaintiff in response to a Request for Production of Documents made by ASI) Exhibit
“2”.

3. Plaintiff experienced problems with the System and Batchos recommended
that Plaintiff purchase new Hardware for the System, which Plaintiff did, and
Plaintiff continued to experience problems. (See pp. 59-60 of Dennis Leigey
Deposition) Exhibit “3”.

4. Plaintiff commenced the above-captioned action against ASI by filing a
Complaint. Following ASI’s filing of Preliminary Objections, Plaintiff filed an
Amended Complaint. Preliminary Objections to the Amended Complaint were
dismissed by this Court.

5. ASI joined Batchos et al as Additional Defendants by the filing of a
Complaint to Join Additional Defendants. Batchos filed an Answer thereto,
(incorrectly titled Answer to Amended Complaint).

6. The pleadings are closed and discovery in the form of Interrogatories,
Requests for Production of Documents and Depositions has been completed.

7. This case is scheduled for Arbitration on January 21, 2009, commencing at
1:00 p.m. |

8. This Motion is not filed for the purpose of any delay and time exists within
which to dispose of this Motion without delaying trial.

9. In Paragraph 4 of its Amended Complaint, Plaintiff alleged that Batchos: “.




. . was an authorized dealer and/or agent of ASI. . .”; and in Paragraph 5 alleged
ASl: “. . . clothed Batcho with actual, implied and/or apparent authority to sell,
service and install ASI products.”, or in other words, that Batchos was an agent of
ASI.

10. The actulal relationship between Batchos and ASI was that Batchos was
only a value-added reseller of ASI products. Batcho’s admitted this in its Answer to
ASI’s Complaint to Join Additional Defendant. Paragraph 16 of the Complaint to Join
alleged:

“Batcho has only ever been an inde'pendent contractor reseller of ASI and has

never been an agent of ASI and never had any authorization to legally bind or

obligate ASI”.
Paragraph 16 of Batchos’ Answer: “16. Admitted”. (Relevant portion of ASI’s
Complaint To Join Additional Defendants - Exhibit “4” and Entire Answer of Batchos
to the Complaint to Join Additional Defendants, [incorrectly titled “Answer to
Amended Complaint”] Exhibit “57).

11. During the Deposition of Dennis F. Leigey, Jr.; President of Plaintiff,
Plaintiff agreed that Batcho was not an agent of ASI but rather a dealer/reseller
authorized to sell, install and service ASI products after purchasing the same from
AS|. Said agreement was subsequently memorialized to a written Stipulation by
counsel for Plaintiff and ASI, which has been filed of record. Exhibit “6”.

12. Without Batchos being an agent of ASI, there is no privity of contract

between Plaintiff and ASI. Without privity of contract, Plaintiff has no valid cause of

action against Defendant. Reeves v. Middletown Athletic Association, 866 A. 2d 1115




(Pa. Super. 2004).

13. Plaintiff never paid Defendant anything and Defendant never gave
Plaintiff an invoice. (Dennis Leigey Deposition Page 50, Lines 22 through 25 and
Page 51, Line 1) Exhibit “7”.

14. While Plaintiff paid Batchos $15,200.00, Batcho’s never paid Defendant
any money on AS!’s Invoice (Exhibit “7” to Leigey Deposition) Exhibit “8”. Paragraph
13 of the Complaint to Join Additional Defendants allegeS: “13. ASI never received
any payment on this Invoice from Batcho or any other party.”. The Answer of
Additional Defendants, Paragraph 13 states: 13, Admitted”. (Relevant portion of
ASI’s Complaint to Join - Exhibit “9” and Entire Answer of Batchos - Exhibit “10”.)

15. Dennis Leigey admitted that Plaintiff was provided a license to operate
the Software (Dennis Leigey Deposftion, Page 73, Pages 73 - 76, lines 7 - 25, Pages
77 - 78, Lines 1 - 25, Lines 1 - 4) Exhibit “11”.

16. While Dennis Leigey stated that the license was retracted as shown in an
e-mail, he could not point to any specific e-mail which did so. In fact, the e-mail
that he referred to in his Deposition stated: “. . . ASI has never made an attempt to
recover the Software key that allows you to use this illegal software license”.
(Dennis Leigey Deposition, Pages 73 - 78, lines 7 - 4) Exhibit “11”

17. As further confirmation that Plaintiff received the license from Batchos
and Batchos never asked for it back, see pages 97-99 of the Deposition of Jason
Unch, who was a partner in Batchos when Batchos made this purchase from ASI and

sold it to Plaintiff. Exhibit “12”.




18. In order to use the manufacturer’s software, the ultimate user, in this
case Plaintiff, had to agree to the terms and conditions of the End User License
Agreement. (Exhibit “6” to Dennis Leigey’s Deposition). Exhibit “13”.

19. Under the terms of the End User License Agreement, ASI made no
warranty of any kind other than: “. . . the original distribution media is free from
defects in material and workmanship under normal use and service for a period of
thirty (30) days from date of purchase . . . “. Further, ASI’s: “. . . entire liability
and the User’s exclusive remedy shall be replacement of the defective media,
provided the media is returned to Action Systems, Inc., with a copy of a dated
Receipt or Invoice. Action Systems, Inc. shall not be liable to the User or any other
entity for any special, consequential, indirect or other similar damages or claims
including loss of profit, or any other commercial damage caused or imagined to have
been caused directly or indirectly by the use, or the inability to use, the Software.
Action Systems, Inc. specifically disclaims all other warranties, expressed or
implied.”

20. Count | of the Amended Complaint is based upon a breach by ASI of a
“. . . purchase contract between Plaintiff and Defendant, (Paragraph 15 of the
Amended Complaint) and that Batchos was an agent of ASI (Paragraphs 4 and 5).

21. Plaintiff has admitted fhere* was no contract with ASI and that Batchos
was not an agent of ASl. (See Paragraph 13 of this Motion).

22. Count Il of the Amended Complaint is based on a claim that an employee

of ASI offered “. . . to Plaintiff that if Plaintiff agreed to be a ‘showcase site’ of




defendant’s product, Plaintiff would be afforded certain benefits from defendant
(including but not limited to certain restaurant manager software systems being
provided at no cost)” (Paragraph 18. of the Amended Complaint), and that in
reliance upon that representation, “. . . plaintiff agreed to become a showcase
site.” (Paragraph 19 of the Amended Complaint).

23. Plaintiff admitted in his deposition (p. 106, lines 2 - 9) that he did not
expect to receive theA ASI software system at no cost.

“Q. Did you think somebody was going to pay you back the money?

A. No.

(Recess taken).

Q. You did not expect, Mr. Leigey, that you were going to get this software
system free?

A. No. Never.” Exhibit “14”.

24. Under Count Il of the Amended Complaint, Plaintiff’s only complaints
with the software system are set forth in Paragraphs 22 and 23.

25. In Paragraph 22 of the Amended Complaint, Plaintiff alleged: “That
Plaintiff was never provided the benefits (including but not limited to accounting
and restaurant control software systems) agreed to and represented to plaintiff that
it would receive upon becoming a showcase site.”.

26. Dennis Leigey admitted Plaintiff actually did receive the certain benefits
he claimed he was to receive. He stated in his Deposition (pp 93-94, lines 12 - 2)
that the items shown on Exhibit “8” (Ex. “7” to his Deposition) were the items

(certain benefits) Plaintiff was supposed to get upon becoming a showcase site.




“Q. Does that (referring to Ex. 7 to the Deposition) show the items of
things that you bought from Batchos, all the different modules you talked
about?

A. It’s similar.

Q. What would be different?

A. 1don’t recall a fingerprint, caller ID, scanner, video overlay, coin
dispenser, berg liquor control.

| don’t understand - - or, | don’t recall that at all.

Q. The rest of the items, do they look like things that you thought you
were getting from Batchos?

A. They - - it looks - - it appears to be the thing that we were
supposed to get being a Showcase Site.”. Exhibit “15”

27. Dennis Leigey admitted in his Deposition (p 106, lines 10-25, p 107, lines

1-13) that Plaintiff did receive those items (certain benefits) that he expected it

would receive upon becoming a showcase site - those shown on Exhibit “8”.

(Deposition Ex. “7”), the Invoice from ASI to Batchos.

“Q. You thought you were going to get the items that you mentioned,
that’s what you read off that invoice?

A. The items that Jason - -
Q. And you got those, right?
A. Yes.

Q. Would it be fair to say then that the only thing you didn’t get, or
things you didn’t get that you thought you were bargaining for, were the
upgrades and the patches?

A. No.

Q. What else did - -




Do you think you didn’t get those?

A. ldidn’tgeta - -

You want to know what | didn’t get.

Q. Yes.

A. | didn’t get - - | didn’t get a complete system. | didn’t get
everything that’s on the paper you just provided me. | didn’t get any
inventory control modules that worked - -

Q. | mean, you got one.

A. But it does work. It still doesn’t work.

Q. Just so I’m clear, you got the items that are on there. You’re just
saying they didn’t work?

A. They don’t work.

Q. But you got them?

A. We got them and they didn’t work.”

28. Dennis Leigey’s real complaint is with Batchos - that while Plaintiff did
receive what it was supposed to upon becoming a showcase site, what Plaintiff
didn’t receive was a system that worked and patches that would make it work.
(Dennis Leigey Deposition, p 107, line 14 through p 108, line 10)

“Q. So that’s what your complaint is, they didn’t work?

A. My complaint is that we couldn’t get this thing repaired, that the
critical V-15 patches or whatever patches were that were needed were never
supplied to us.

Q. They were never - -

Number 1, they were never supplied by Batcho’s; is that correct?




They were never supplied by ASI.

But they were never supplied by Batcho’s, correct?

| don’t think Batcho’s - - .

Just answer the question. Did Batcho’s ever supply that?

Not that | know of.

o > P > 0 »

And you’re saying ASI didn’t either?

A. I’m not aware of what they supplied and what they didn’t. I’m not
saying they didn’t supply any at all. I’m not aware of what they supplied and
what they didn’t supply. | have no idea. | just know my system didn’t work.”

Exhibit “16”

29. The party responsible to Plaintiff for supplying a working system and
patches, if necessary, was the party who Plaintiff contracted with, who sold the
system to Plaintiff and installed it - Batchos, not ASI. The Invoice listing the
benefits Plaintiff would receive upon becoming a showcase site does not include
anything about upgrades (patches or updates). Lisa Wilson, Vice President of ASI,
testified in her deposition taken by Plaintiff (p 28, lines 12 - 16) that the reseller
(value added reseller), like Batchos, makes upgrades available to end users, like
Plaintiff.

“Q. | understand. Okay. Is there any way for an end user, someone
who has purchased software, ASI’s software from a value added reseller, is
there any way for them to get the upgrades except through the value added

reseller?




A. No.” Exhibit “17”

30. Plaintiff had no contract with ASl, nor any warranty from ASIl. (See
Exhibit 13 - End User License Agreemeht) Plaintiff received the benefits it thought
it would get upon becoming a showcase site - that is all that Plaintiff has alleged
was represented by ASI’s employee, Lisa Wilson.

31. Plaintiff’s other complaint in Count |l is set forth in Paragraph 23 of the
Amended Complaint is that: “. .. defendant refused to issue a license to use the ASI
Software to plaintiff, refused to issue critical patches and updates necessary to
operate the Software, and ultimately withdrew plaintiff as a showcase site.”.

32. ASI did issue the license to use its software. See Paragraphs 15, 16 and
17 of this Motion.

33. ASI never “. . . withdrew Plaintiff as a showcase site,” as alleged in
Paragraph 23 of the Amended Complaint. Plaintiff continued to have all the certain
benefits it expected to receive upon becoming a showcase site as shown in Exhibit
“8” and still had the license to operate the system. If Plaintiff was no longer a
showcase site it was not because ASI withdrew it. (See Lisa Wilson Deposition p 33,
lines 11-25, p 34, lines 1-3).

“Q. Okay. Was the designation as a showcase site eventually
withdrawn from Denny’s Beer Barrel Pub?

A. Well, all we did was we told Batcho’s that they had to pay us for
the license, and | can give you another letter that | wrote to Jason about it.

That doesn’t mean that they can’t be a showcase site, it just means that

10




Batcho has to pay us for the license.

Q. All right. I’'m not clear on what happened to Denny’s Beer Barrel
Pub. Was Denny - at the time that you sent the E-mail to Mr. Eckels on
September 4, 2006, did you still consider Denny’s Beer Barrel Pub to be a
showcase site?

A. Well, being that the showcase site is a restaurant that is supposed
to be promoting what a great business Batcho Office Systems is, obviously,
they’re not. Because Denny had called me because he was angry and upset
with Batcho so he is, obviously, not being a reference site and feeling that he
wants to tell other restaurants to buy POS systems from Batcho.” Exhibit
«qg”

34. There is no genuine issue of material fact to be tried.

35. If Plaintiff is entitled to a recovery, it is from Batchos, not ASI.

36. Batchos paid nothing for the Invoice from ASI, yet charged Plaintiff
$13,103.00 for AS!I’s software (Exhibit “1”), while Plaintiff claims it paid Batchos
$15,200.00. (See Paragraph 2 of this Motion). While Batchos could have at least
discounted the cost to Plaintiff by 50%, since Plaintiff replaced a competitive POS
Systerﬁ (Andrew G. Batcho Deposition Exhibit “2”). Exhibit “19”

37. ASl is entitled to judgment as a matter of law.

11




WHEREFORE, Defendant, ASI, respectfully represents that this Court enter

summary judgment in favor of Defendant, ASI, and against Plaintiff.

Laurance B. Seaman, Esquire
Attorney for Defendant, Action Systems, Inc.

Date: /5—0/2//57 9‘909

Two North Front Street, P. O. Box 846
Clearfield, PA 16830
(814) 765-1766
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: 57 59
g' 1 A. Delayed printing. 1 Q. What other problems?
:,% 2 Q. Delayed printing? 2 A. Those were the basic problems. The
;g 3 A. Yes. 3 freezing up, the printers. That's pretty much it.
5:'- 4 Q. What were the printers used for, to print 4 Q. And the system shutting off, like you
“* 6 out the bill, the check for the customer? § said?
H;’. 6 A. They sent out the bill for the customer. 6 A. And the system shutting off, yeah.
o7 They made the -- they sent an order to the 7 Q. And would that be it? 1 mean, you said
" 8 kitchen, sent an order to the bar, sent it to that 8 others. I mean, you can take some time to think
| 9 particular station. 9 aboutit.
110 Q. The printer did? 10 A. Itdoesn't take anything more to disable
1 A. The printer did, yes, from the touch 11 the entire operation than what I just toid you.
12 screen. 12 Q. Now, how do you know what was the cause
13 Q. You had touch screens with the system 13 of the freezing up problem?
"114 that Batcho's installed. Would that be fair? You 14 A. 1Idon't.
156 had both in place. 15 Q. Okay.
16 A. They were in place. 16 A. I just know what I was told.
17 Q. From the Silverware system? 17 Q. And what were you told?
18 A. Yes. Yes. 18 A. Jason Unch.
19 Q. Right. 19 Q. What were you told?
20 A. VYes. 20 A. lason told me that he believed the
21 Q. And then you started having this problem 21 problems with your system were our old hardware
22 with freezing up. 22 that we had purchased from Thomas Small.
23 A. (No audible response.) 23 Q. Okay. Did that apply to the freezing up
24 Q. with the printers delaying the passing of 24 and the printer delay and the system shutting off?
125 information; is that fair to say? 25 A. Yes. ’
ASAP COURT REPORTING ASAP COURT REPORTING
1-866-38-COURT 1-866-38-COURT
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1 A. That is correct. That is correct. 1 Q. Soyou acquired new touch screens?
2 Q.  Any other problems? 2 A. Yes.
13 A. Many, but I just -- I can't recall what 3 Q. New hardware?
|4 they are all individually. 4 A. Yes.
5 Q. Weli, I'm sure you can understand that I [ Q. Correct?
¢ | 6 have to ask you about those -- 6 A. Yes.
<l 7 A. I'mtrying. Yeah, I'm sure. 7 Q. And who did you get those, that hardware,
X 8 Q. -- because that's why we're here. 8 from?
19 A. Sure. Sure. 9 A. Well, we leased them from Wells Fargo.
S110 Q. So what were the other problems? 10 Q. Okay.
A1 A. I'mjusttrying to recall them. 411 A. Through Jason.
12 Q.  Take your time. 12 Q. Through Jason?
4|13 A. System would shut off. 13 A. Through Jason, yes. He set -- he set the
.114 Q. And how did that happen? 14 hardware up, the hardware purchase up, or lease 1
} 16 A. It would just shut off and go back to a 15 should say.
116 blank screen or to an -- its front page, whatever 16 Q. And this doesn't show us anything about
17 the computer's front page is. 17 what any of that hardware was, does it?
“118 I'm not very computer literate, I'il tell 18 A. No.
N 19  you that. 19 Q. This page really doesn't apply to
(20 Q. When you say the computer's front page, 20 Exhibit A, the first page, which is the invoice
2 didit go back to -- 21 from Batcho's to you, or does it?
N 22 What would show on the screen? 22 A. No.
+~ :23 A. Like a blue screen. 23 Q. Did you get another invoice from Batcho's
< ‘(24 Q. Okay, nothing on it but blue? 24 for the hardware that you leased from Welis Fargo?
- 128 A. Someicons on it. 25 A. Wells Fargo sends us a direct invoice.
£ f ASAP COURT REPORTING ASAP COURT REPORTING
H 1-866-38-COURT 1-866-38-COURT
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW :

DENNY’S BEER BARREL PUB, INC.,
Plaintiff

VS.

ACTION SYSTEMS, INC., -

Defendant
VS.

BATCHO BUSINESS MACHINES, INC.,

t/d/b/a BATCHO OFFICE SYSTEMS, and

ANDREW G. BATCHO, a’/k/a ANDREW
G. BATCHO, SR., and LINDA L.
BATCHO, husband and wife, t/d/b/a
BATCHO OFFICE SYSTEMS,
Additional Defendants

No. 2007-1351-CD
Type of Case: Civil

Type of Pleading: COMPLAINT TO
JOIN ADDITIONAL DEFENDANTS

*

.,

Filed on behalf of Defendant:
Action Systems, Inc.

Counsel of Record for this Party:
Laurance B. Seaman, Esq.

Supreme Court No.: 19620

GATES & SEAMAN
Attorneys at law

Two North Front Street
P. O. Box 846
Clearfield, PA 16830
(814) 765-1766

EXHIBIT "4" - 3 pages




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
-vs-
ACTION SYSTEMS, INC.,
Def_endant

-VS B - -

BATCHO BUSINESS MACHINES, INC., t/d/b/a
BATCHO OFFICE SYSTEMS, and ANDREW. G. :
BATCHO, a/k/a ANDREW G. BATCHO, SR., and:
LINDA L. BATCHO, husband and :
wife, t/d/b/a BATCHO OFFICE SYSTEMS
Additional Defendants

COMPLAINT OF DEFENDANT, ACTION SYSTEMS, INC.,
AGAINST ADDITIONAL DEFENDANTS, BATCHO BUSINESS MACHINES, INC.,
t/d/b/a BATCHO OFFICE SYSTEMS and ANDREW G. BATCHO,
a/k/a ANDREW G. BATCHO, SR., and LINDA L. BATCHO,
husband and wife, t/d/b/a BATCHO OFFICE SYSTEMS

NOW COMES, Defendant, Action Systems, Inc., by'and thfough its a'ttornéys,
Gates & Seaman, and sets forth th'e following: .

1. Additional Defendant, Batcho Business Machines, Inc.v,’c/d/b/a‘ 'BATCHO -
OFFICE SYSTEMS (an unregistered fictitious hame) is a Pennsylvania corporation with
its principal office and place of business at 115 East Market Street, Clearfield,
Pennsylvania 16830.

2. Additional Defendants, Andrew G. Batcho, a/k/a Andrew G. Batcho, Sr.,
and Linda L. Batcho, husband and wife, of 45 Rocky Bend Ro’ad, Clearfield, PA
16830, are individuals and are trading and doing business under the unregistered

fictitious name of Batcho Office Systems, with offices at 45 Rocky Bend Road,




11. Batcho did not submit to ASI those required items set forth in Paragraph 9
hereof.

12. AS| delivered to Batcho all of the items set forth on Invoice No. 13605
(Exhibit “E” herein).

13. ASl never received any payment on this Invoice, from Batcho or any other
party. .

14. [f Plaintiff’s 'System did in fact fail and/or become inoperable, or was
failing and becoming inoperable, all of which is specifically denied by ASI, the same
was not the result of anything done or not done by ASI, but rather through' the action
or inaction of Batcho, and its or their principals, owners, shareholders, directors,
employees, agents, contractors or representatives (hereafter “Workers”), by and
through whom Batcho acted at all times relevant hereto.

15. If Plaintiff’s System did in fact fail and/or become inoperable, or was -
failing and becoming inoperable, all of which is specifically denied by ASI, the same
was the result of Batcho’s negligence, carelessness or intentional aéts, and/or
breach of its contract with Plaintiff, which consisted of, among other things, the
»_p;urchase from other third parties and resale to Plaintiff of Hardware that was not
capable of or could not properly run the Software Batcho sold to Plaintiff and/or the
faulty or improper inStallaﬁon and/or maintenance of the System by Batcho.

16. Batcho has only ever been an independent contractor réseller of ASI and
has never been an agent of AS| and never had any authorization to legally.bind or

obligate ASI.




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA CIVIL DIVISION

DENNY’S BEER BARREL PUB, INC. ' No. 07-1351-CD
Plaintiff '

ACTION SYSTEMS, INC.
Defendant

BATCHO OFFICE SYSTMES
Defendant ' -

ANSWER TO AMENDED COMPLANT

AND NOW, Defendant, Batcho Office Systems hereby answers Plaintiff’ s Amended
Complaint as follows:

EXHIBIT "5"




RN

Denied Batcho Office Systems and Batcho Inc. have no common interest. Batcho
Office Systems was a partnership between Andrew G Batcho Andrew G Batcho
Jr. and Jason Unch.

Denied Linda Batcho has no common interest to Batcho Office , office is not
located at 45 Rocky Bend Road, office is located at 115 East Market Street.

~ Clearfield, PA

=~

10.
11.

12

13,
14.

15.
16.
17.
18.
19.
20.
21.

Admitted.
Denied Denny’s Software was purchased in June 2005 and installed on existing

hardware and wiring. Computer systems were purchased in 6/2006 after Denny’s
own equipment not purchased from Batcho’s failed regularly.

Batcho's ended servicing system July 2006 after paying Pittsburgh hospltahty to
do required patches from ASL

Denied Batchos has no knowledge of reseller agreement

Admitted.
Denied Batcho’s was told by Lisa Wilson of ASI that part of paying ASI $5,000

to be a dealer that Batcho’s would have a copy of software to put in a site that
Batcho’s and ASI agreed to be a good showcase location at no charge. Lisa
Wilson also told Batcho’s that she understood the area in which we live, and told
Batcho’s ASI would not have to order a set number of licenses from ASL

‘Batcho’s received an email from Lisa Wilson confirming this.

Denied invoice was faxed to Lisa Wilson prior to purchase of software. No
hardware key was available.

Admitted

Admitted

Admitted

Admitted
Denied system regularly requlred updates and patches frorn ASI, as changes were

made to correct problem with version upgrades as they became apparent.
Denied system worked for 2 years with no failure.

Admitted ‘

Denied ASI did not provide support to Batcho

Denied Batcho’s has no knowledge of a reseller agreement.

Denied Batcho’s has no knowledge of a reseller agreement.

Denied ASI is solely at fault due to lack of support to Batcho

Denied ASI is solely at fault due to lack of support to Batcho

~ Respectfully submitted:

Angrew G. Batcho i

Batcho Office Systems
115 East Market Street
Clearfield, PA 16830 (814) 765-8522

-~




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DENNY’S BEER BARREL PUB, INC.,
Plaintiff

VS.

ACTION SYSTEMS, INC.,
Defendant

VS.

BATCHO BUSINESS MACHINES, INC.,

t/d/b/a BATCHO OFFICE SYSTEMS, and

ANDREW G. BATCHO, a/k/a ANDREW
G. BATCHO, SR., and LINDA L.
BATCHO, husband and wife, t/d/b/a
BATCHO OFFICE SYSTEMS,
Additional Defendants

No. 2007-1351-CD
Type of Case: Civil

Type of Pleading: STIPULATION

Filed on behalf of Defendant:
Action Systems, Inc.

Counsel of Record for this Party:
Laurance B. Seaman, Esq.

Supreme Court No.: 19620

GATES & SEAMAN
Attorneys at law

Two North Front Street
P. O. Box 846
Clearfield, PA 16830
(814) 765-1766
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
-vs- :
ACTION SYSTEMS, INC.,
Defendant
-Vs- i
BATCHO BUSINESS MACHINES, INC., t/d/b/a : ol

BATCHO OFFICE SYSTEMS, and ANDREW G. :

BATCHO, a/k/a ANDREW G. BATCHO, SR., and

LINDA L. BATCHO, husband and

wife, t/d/b/a BATCHO OFFICE SYSTEMS,
Additional Defendants

STIPULATION

The parties herein do hereby stipulate and agree that Additional Defendant,
BATCHO OFFICE SYSTEMS, at all times relevant to these proceedings, was not an
Agent of Defendant, Action Systems, Inc. (“ASI”), but rather a dealer/reseller, which

was authorized to sell, install and service ASI products, after purchasing the same

from ASI. ‘

6 Laurance B. Seaman, Esquire
Date: April , 2009 Attorney for Defendant,
_ Action Systems, Inc.

jWL d >7 JZ///A/

| h ames A. Naddeo, Esquire
Date: April [ , 2009 ' -Attorney for Plaintiff,
Denny’s Beer Barrel Pub, Inc.




49 51
A. It was -- it was close to the fair and we 1 A. No.
did not want to start operating and training for a 2 Q. In Paragraph 5 of the Amended
brand new system before the fair because the fair 3 Complaint --
" is an extremely busy week for us. 4 I've got my own. Do you have a copy
’ So the installation began after that § there?
period, the training and everything. It was after 6 I'm going to read to you what it says and
the first week of August. 7 Mr. Naddeo will want to be looking at his copy to
Q. Do you believe you made these payments 8 verify.
before the system was installed? 9 MR. NADDEO: No, I want him to look at it
A. Ican't recall the exact date at this 10 to verify. You're asking him the question, right?
time. 11 BY MR. SEAMAN:
Q. Did you make any other payments besides 12 Q. Paragraph 5 of the Amended Complaint
the two shown on here? 43 states that at all times referred to herein,
A. Yes. 14 Defendant, Action System, Inc. clothed Batcho with
Q. When did you make those? 156 actual, implied and/or apparent authority to sell,
A. Ican'trecall. 16 service and install ASI products.
- Q. How many payments would that have been, 17 Is that what that says?
one or more? 18. A. That's what it says, yes.
‘A. One or more. 19 Q. I want you to tell me what things did ASI
Q. You're not sure? 20 do, what conduct, what things did they do that
A. I'm not sure at this time. 21 gwewumﬁmwammmamwded%mm
Q. And I'm not asking you for exact dates 22 with that authority?
they were paid. I'm just asking -- 23 A. Clothed, please?
A. Idon't recall the exact dates I paid 24 Q. It's not my word. That's in your
them. ‘26 Complaint, in your Amended Complaint.
ASAP COURT REPORTING ASAP COURT REPORTING
1-866-38-COURT 1-866-38-COURT
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1 Q. I'm asking time frame. Was it before the 1 A. They represented themselves as a dealer,
2 system was installed or after the system was 2 a dealership for ASI.
3 installed? 3 Q. Batcho's represented themselves?
4 A. Idon'trecall. 4 A. They represented Batcho's Business
5 Q. Do you still have any of those records 5 Systems, I believe they were called, as a
6 available that would show when the payments were 6 dealership for Restaurant Manager.
7 made? 7 Q. You're saying that ASI did that?
8 A. Sure. 8 A. I'm saying that Batcho's did that.
9 Q. Canl ask you to provide that information 9 Q. Batcho's did that?
10 to your attorney to provide to me? 10 A. Batcho's represented themsel- -~
11 A. Sure. |11 represented ASI as their dealer.
12 Q. So what I'm asking for is for -- 12 Q. And what did Batcho's do, what conduct
13 A. Payments. 13 did they do, what things did they do for you to
14 Q. -- payments, dates and amounts of 14 get from that that they were ASI's dealer?
16 payments that you made to Batcho's for the 15 A. They brought brochures up. They brought
16 Restaurant Manager system that was installed at 16 a setup on a computer with Restaurant Manager
17 your place of business. 17 software.
18 A. Yes. Okay. I understand. 18 Q. Okay.
19 Q. Right now you don't believe that there's 19 MR. NADDEO: Can we go off the record?
20 anything owed to Batcho's? 20 MR. SEAMAN: You want to go off the
21 A. Oh, no. 21 record?
2 Q. Did you ever pay anything to ASI? 22 MR. NADDEO: Yes,
X A. No. 23 (Recess taken.)
24 Q. Did ASI ever give you an invoice or a 24 BY MR. SEAMAN:
% bill? 25 Q. Do you still have in front of you
e | ASAP COURT REPORTING ASAP COURT REPORTING
3 1-866-38-COURT 1-866-38-COURT J
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ASI 2005

Invoice .

1734 Elton Road, Suite 219 Invoics Number:
Silver Spring, MD 20393 zq=
Usa 1335053
CTION SYSTEMS INC :
o . lnvcice Date:
S Voice: (301) 4235-s5160 Suiiz 2905
‘ Fax: (301) 445-510¢ TUTh T
Pege:
1
Sold To Ship to
Batcho Businsass Machines Eatcho Businass Machirnas
110 East Market Streat 110 Eazst Marke: Scrascs
Clearfield, PA 15830 Clearfield, PX 156530
.
Customer PO Shipping Method Payment Terms [ Ship Date |
— - UPS Groungd Net 160 | 7/18/05 |
Quantity | . Description | _UnitPrice | Exension
1| 6 FOS license for S/N:N6703-0507 (Denny's Beer 2,800.005 2,800.00
Barresl Pub Inc.) ) i
3| EancdHeld Stn Licenss for S/N:N5703-0507 .300.00 § $00.00
1| EandHeld Interface ' §90.00 | §00.00
- 1! Table Service (includss Quick Ssrvics) 100.00§ 100.00
. 1] Tabs Module (includas Quick Sarvica) 100.00 ! 1%0.00
- 2| Any three Add-On modules 700.00 1  1,200.00
‘1| Gusst Accounts, Gift Certificates, Prapzid Cards, ' i
etc. ‘
1| Customer Loyalty ;
1| Employee Schaduling Module
1| Inventory Control Mcdule
1| Datatran or PC Charge (Dazzaczp/iModem NCT inzludsd)- E
1] Fingerprint, Caller ID, Scanner, Video Ovearlay, i
Scale, Coin Dispenser, Berg Liquor Control, Real
Time KDS
1| Advance Orderirg Mocule 200.0¢C 290.00
1| Shipping & H;ndling 15.00! 15.00
i
p—" ¢ ;
B Luveite Eafu4w7

le : - Ths

fes of 1.5% per month on ovardue invoices.$30 return-check fe=.

EXHIBIT

e e 0,

inve /'( 4

iS5

"Ell

‘ Y '/'. [/ ou ‘/f ’/'“2 wod /'.°l z

TOTAL €1
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW :

DENNY’S BEER BARREL PUB, INC.,
Plaintiff v
‘ No. 2007-1351-CD

Vs. _
Type of Case: Civil

ACTION SYSTEMS, INC., ST
' Defendant : Type of Pleading: COMPLAINT TO

: JOIN ADDITIONAL DEFENDANTS
Vs. . -

e,

BATCHO BUSINESS MACHINES, INC., :
t/d/b/a BATCHO OFFICE SYSTEMS, and :
ANDREW G. BATCHO, a/k/a ANDREW
G. BATCHO, SR., and LINDA L.

BATCHO, husband and wife, t/d/b/a
BATCHO OFFICE SYSTEMS,

Additional Defendants
Filed on behalf of Defendant:

Action Systems, Inc.

Counsel of Record for this Party:
Laurance B. Seaman, Esq. N

Supreme Court No.: 19620

GATES & SEAMAN
Attorneys at law

Twao North Front Street
P. O. Box 846
Clearfield, PA 16830
(814) 765-1766

EXHIBIT "92" - 3 pages




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
-vs-
ACTION SYSTEMS, INC.,
Defendant

-vs- -
BATCHO BUSINESS MACHINES, INC., t/d/b/a
BATCHO OFFICE SYSTEMS, and ANDREW G.
BATCHO, a/k/a ANDREW G. BATCHO, SR., and
LINDA L. BATCHO, husband and :
wife, t/d/b/a BATCHO OFFICE SYSTEMS
Additional Defendants

COMPLAINT OF DEFENDANT. ACTION SYSTEMS, INC.,
AGAINST ADDITIONAL DEFENDANTS, BATCHO BUSINESS MACHINES, INC.,
t/d/b/a BATCHO OFFICE SYSTEMS and ANDREW G. BATCHO,
a/k/a ANDREW G. BATCHO. SR., and LINDA L. BATCHO,
husband and wife, t/d/b/a BATCHO OFFICE SYSTEMS

NOW COMES, Defendant, Action Systems, Inc., by'and thfough its attorneys,
Gates & Seaman, and sets forth th_e following: .

1. Additional Defendant, Batcho Business Machines, Inc.'_,"c/d/b/-a‘ BATCHO -
OFFICE SYSTEMS (an unregistered fictitious .name) is a Pennsylvania corporation with
its principal office and place of business at 115 East Market Street, Clearfield,
Pennsylvania 16830.

2. Additional Defendants, Andrew G. Batcho, a’/k/a Andrew G. Batcho, Sr.,
and Linda L. Batcho, hnsband and wife, of 45 Rocky Bend Ro'ad, Clearfield, PA
16830, are individuals and are trading and doing business under the unregistered

fictitious name of Batcho Office Systems, with offices at 45 Rocky Bend Road,




11. Batcho did not submit to ASI those required items set forth in Paragraph 9
hereof. |

12. ASI delivered to Batcho all of the items set forth on Invoice No. 13605
(Exhibit “E” herein).

13. ASl never received any payment on this Invoice, from Batcho or any other

party. -

14. If Plaintiff’s 'System did in fact fail and/or become inoperable, or was
failing and becoming inoperable, all of which is specifically denied by ASI, the same |
was not the result of anything done or not done by ASI, but rather tﬁrough‘the action
or inaction of Batcho, and its or their principals, owners, shareholders; directors,
employees, agents, contractors or representatives (hereafter “Workers”), by and
throﬁgh whom Batcho acted at all times relevant hereto.

| 15. If Plaintiff’s System did in fact fail and/or become ihoperable, or was -
failing and becoming inoperable, all of which is specifically denied by ASI, the same
was the result of Batcho’s negligence, .car.elessness or intentional aéts, and/or
breach of its contract with Plaintiff, which consisted of, among other things, the
'p;urchase from other third parties and resale to Plaintiff of Hardware that was not
capable of or could not properly run the Software Batcho sold to Plaintiff and/or the
faulty or improper inétallafion and/or maintenance of the System by Batcho.

16. Batcho has only ever been an independent contractor réseller of ASI and

has never been an agent of ASI and never had any authorization to legally bind or

obligate ASI.

B it o



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA CIVIL DIVISION

DENNY’S BEER BARREL PUB, INC. ' No. 07-1351-CD
Plaintiff '

ACTION SYSTEMS, INC.
Defendant

BATCHO OFFICE SYSTMES
Defendant ' -

ANSWER TO AMENDED COMPLANT

AND NOW, Defendant, Batcho Office Systems hereby answers Plaintiff’ s Amended
Complaint as follows:

EXHIBIT "10" - 2 pages




[N

(VS

~

| Wilson also told Batcho’s that she understood the area in which we live, and told

10.
11.
12.
13,
14.

-

15.
16.
17.
18.
19.
20.
21.

Denied Batcho Office Systems and Batcho Inc. have no common interest. Batcho
Office Systems was a partnership between Andrew G Batcho Andrew G Batcho
Jr. and Jason Unch.

Denied Linda Batcho has no common interest to Batcho Office , office is not
located at 45 Rocky Bend Road, office is located at 115 East Market Street.

~ Clearfield, PA

Admitted.
Denied Denny’s Software was purchased in June 2005 and installed on existing

hardware and wiring. Computer systems were purchased in 6/2006 after Denny’s
own equipment not purchased from Batcho’s failed regularly.

Batcho’s ended servicing system July 2006 after paying Pittsburgh hOSpltallt_'y to
do required patches from ASL

Denied Batchos has no knowledge of reseller agreement

Admitted. [
Denied Batcho’s was told by Lisa Wilson of ASI that part of paying AST$5,000 -

to be a dealer that Batcho’s would have a copy of software to put in a site that
Batcho’s and ASI agreed to be a good showcase location at no charge. Lisa

Batcho’s ASI would not have to order a set number of licenses from ASL

‘Batcho’s received an email from Lisa Wilson confirming this.

Denied invoice was faxed to Lisa Wilson prior to purchase of software. No
hardware key was available.

Admitted

Admitted

Admitted

Admitted
Denied system regularly requued updates and patches ﬁ'om ASI, as changes were

made to correct problem with version upgrades as they became apparent.
Denied system worked for 2 years with no failure.

Admitted ‘ '

Denied ASI did not provide support to Batcho

Denied Batcho’s has no knowledge of a reseller agreement.

Denied Batcho’s has no knowledge of a reseller agreement.

Denied ASI is solely at fault due to lack of support to Batcho

Denied ASI is solely at fault due to lack of support to Batcho

- Respectfully submitred: , s

Andrew G. Batcho i

Batcho Office Systems
115 East Market Street
Clearfield, PA 16830 (814) 765-8522

-
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1 Complaint that you were not provided a license -- 1 that the same as what you're holding in your hand

2‘ I'm sorry, the Amended Complaint, that you were 2  and referring to?

3 aot provided a license to be able to operate the 3 A. TItis.

4 system. Would that be a fajr statement? 4 Q. Tell me in Exhibit 5 then where that says

5 A. Not in those words. § that ASI retracted the license.

6 Q. Okay. 6 A. It doesn't exactly say that.

7 A. We were provided a license. It was 7 Q. What does it say that led you to testify

8 retracted. 8 that they retracted the license?

9 Q. You were provided a license? 9 A. It says that ASI has never made an
10 A. And it was retracted. 10 attempt to recover the software key that allows
11 Q. Who retracted it? 11 you to use this illegal software license. Illegal
12 A. Apparently ASI, 12 software license is what keyed me.

13 Q. When you say "apparently," is that what 13 Q. But the e-mail you just read to me says
14 Jason said? 14 they never made any attempt to take it back.
15 A. No. 15 A. Illegal software license,
- 116 Q. What are you referring to? 16 Q. But you just read, did you not?
47 A. I'm referring to an e-mail from Lisa 17 A. Yes. -
Wilson to David Eckles -~ 18 Q. Idon't mean to argue with you.
19 Q. Okay, that's the same document -- 19 MR. NADDEO: But you are, and I think --
A. --on September 4, '06. 20 MR. SEAMAN: I take that back. I
Q. Isthat the same one we talked about 21  withdraw that question.
22 before? 22 Q. Is there anything else in that exhibit
23 A. Yes. 23 that led you to your testimony that ASI retracted
24 (Dennis Liegey, Jr. Exhibit No. 4 was 24 the license?
25 marked for identification, attached hereto.) 25 A. However, we cannot issue any
ASAP COURT REPORTING ASAP COURT REPORTING
1-866-38-COURT 1-866-38-COURT
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1 BY MR. SEAMAN: 1 software upgrades or otherwise

2 Q. I'mgoing to show you what has been 2 service the license you're using

3 marked as Exhibit 4 and ask you is that the same 3 until we receive payment on the

4 document you were just referring to? 4 original license.

5 A. Yes, 5 Q. But does that say that they retracted the

6 Q. And that's the same document we referred 6 license?

7 to way back in the beginning of the deposition? 7 A. That's what it says to me. That's how I

8 A. Yes, itis. 8 interpret it. That was my interpretation.

8 Q. Now explain to me again then how this 9 Q. can you look for me, please, at Paragraph
10 says that ASI retracted your license. 10 15 of Count 1 of the Amended Complaint?

{14 MR. NADDEO: I think you've got the wrong | 11 A. Okay.
1 e-mail. _ 12 Q. Do you see in Paragraph 15 where you are
THE WITNESS: Oh, I might have the wrong |13 alleging that -- it says:
e-mail. 14 The Defendant, by refusing
We need to refer to an e-mail on 15 to provide Plaintiff with an
April 4, 2007. 16 operable software system as
BY MR. SEAMAN: 17 expected, and by refusing to
Q. Andis that marked as an exhibit already? 18 provide critical updates
A. Idon't believe so. 19 necessary to render the ASI
No, it is not. 20 software system operable at
(Dennis Liegey, Jr. Exhibit No. 5 was 21 Plaintiff's place of business,
marked for identification, attached hereto.) 22 and by refusing to issue a
BY MR. SEAMAN: _ 23 license to use said software to
Q. 1 will show you what has been marked for 24 Plaintiff, has breached the
identification, attached hereto as Exhibit 5. Is 25 purchase contract between
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] '101 . Plaintiff and Defendant. 1 don’t have one.
1 2 A. Yes. 2 Q. Do you understand that a software system
-3 Q. That allegation is saying that, am I 3 such as this cannot be operated without that
| 4 reading this wrong that -- and you're saying that 4 security key. »
1" 8 ASI refused to issue you a license? Is that what 5 A. No. Again, I don't know what it is.
6 Yyou're saying? 6 Q. What do you think a security key is?
7 A. Yes. 7 What's the purpose of a security key?
8 Q. You just testified they did issue you a 8 A. Ihave no comment on that. I have no
9 license, but they retracted it. 9 idea what the purpose of it actually is.
10 A. 1Itis my assumption they retracted it, 10 Again, I'm not a software or a computer
11 vyes. 11 expert. I have no idea.
12 Q. Well, which is correct? Did they issue 12 Q. Paragraph 21 of your Amended Complaint in
13 vyou a license and retract it, or did they refuse 13 Count 2 you state that the local agent -- you
14 to issue you a license? 14 state that the local agent of Defendant did bring
15 A. Yes, they issued a license and retracted 15 potential customers of Defendant through the
16 it. 16 restaurant site of Plaintiff and showcased the
17 Q. How did they retract it? 17 site and the ASI product at Plaintiff's site to
18 A. By asking us to repay the original fee 18 potential customers.
19 that Batcho was to pay ASI for the dealer -- for 19 . A. Yes.
20 the program that we were involved with — 20 Q. The reference in that to the word
21 Q. Do you know what a -- 21 "agent,” we can disregard now, correct, according
22 A. --the Showcase Site. 22 to your attorney?
23 Q. Do you know what a license is? 23 MR. NADDEO: Yeah, we'll call that
24 A. I know you have to have a license to 24 dealer.
25 operate Windows. That's my understanding with 25 ///
ASAP COURT REPORTING ASAP COURT REPORTING
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1 this computer terminal. 1 BY MR. SEAMAN:
2 Q. You have to have a license to operate the 2 Q. Okay, we'll call the word agent dealer.
3 software? 3 Who did you -- who came to your site to
4 A. Yes. 4 see your system?
5 Q. Andis there -- 5 A. Clearfield Country Club.
6 Do you know what a dongle is, 6 Q. Anybody else?
7 D-O-N-G-L-E? 7 A. Pete Kutsick, I think the man's name was
8 A. No. Noidea. 8 at that time. Rt
9 Q. Do you know that that's a piece of 9 Q. He was probably the manager of the abb
10 hardware that is called the hardware key or 10 at the time?
11 security key? 1 A. 1believe he was.
12 A. Security key. I've heard of a security 12 Q. Anybody else, any other restaurants,
13 key. I've never heard of that though. 13 anybody else come to you?
14 Q. Did you have one of these? Did you have 14 A. 1don't recall who else was there at this
16 a dongle? I'll describe it for you so you know 15 time.
16 what I'm talking about. 16 Q. Would you like a little time to think
17 A. Sure. 17 about it?
18 Q. It's about a two-inch square piece of 18 A. No, Idon't recall. I'm not there 24/7.
19 equipment that goes in the printer port of your 19 I can't tell you whether there was or there wasn't
20 computer. 20 anyone else there.
21 A. 1Ican'ttell you that. 21 Q. As far as you know, though, the country
22 Q. Can you tell me that you never got one? 22 club --
23 A. 1Idon't know whatitis. I have no idea. 23 A. Well, in my presence, only in my
24 Q. To be honest you can't tell me if you -- 24 presence, the Clearfield Country Club was the only
25 A. Ican'ttell you whetherI have oneorl 25 one in my presence.
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Q. Did you ever ask Denny's to produce the competitive
software key of the hard drive that Denny's would have
gotten from Silverware, the prior system that they --

restaurant manager system they operated?

A. Yes.
0. And why did you do that?
A. AST asked if it had one; that they needed it. And

it did not have one.

Q. Do you know why ASI wanted that?

A. It's just a bland statement that they make about
any competitive software. It's just a way for them to
give a competitive pricing. But it did not have it. That

particular brand did not use a key.

Q. Do you know what a dongle 1is?

A. Um-hmm.

Q. Explain to me what a dongle 1is.

A. That's your license. That's what ASI calls their
license.

Q. Is it a physical piece of something?

A. Yes, 1t is.

Q. Could you describe it for me?

A.. It's a small piece of plastic that clips onto the

computer at the printer port.

Q. And is that referred to sometimes as a security

key?

Schreiber Reporting Service EXHIBIT "12"
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say no.

BY MR.

I just

BY MR.

A.

Q.

That's your license key.

Okay. Is it sometimes called a security key?

Um-hmm.

MR. NADDEO: Say yes.

MR. SEAMAN: He doesn't have to say yes. He can
I know. I know.

and did Denny's have a -- such a dongle?
THE WITNESS: Um-hmm, Yyes.

SEAMAN:
and how did they get it?
ASI sent it to them.

ASI sent it to them?

want to be certain that 1t wasn't sent to you.

They sent it to us, to Batcho.

MR. SEAMAN: See, Jim? Sometimes you have to ask

the same guestion twice.

Okay. And how did Denny's get it then?

THE WITNESS: It was installed on their system.

SEAMAN:

By whom?

By us.

By you in particular?

I believe Tom Quinn installed it.

To your knowledge were they ever asked by Batcho's

to give back that dongle?

I don't mean to be badgering.

Schreiber Reporting Service
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,A. They were not.
Q. To your knowledge were they ever asked by ASI to
give back that dongle?
A. I don't know.
(E-mail dated 2-24-06 marked
Deposition Exhibit No. 7.)

Q. Do you have any recollection of an e-mail to Lisa

Wilson in February of 2006 from you to her?

A. Be more specific? I contacted her a lot.

0. First question is, do you have any recollection?
A. We spoke a lot by e-mail.

Q. Do you have any recollection of an e-mail --

A. No, I don't, not one in particular.

Q. Do you have any recollection of ever telling Lisa

that Denny's was again very happy with us?

MR. NADDEO: Wouldn't it be appropriate to show
him --

MR. SEAMAN: I think I can ask the guestion. Thank
you, Jim.

THE WITNESS: I don't recall.

BY MR. SEAMAN:

Q. Okay. Show you what 1is marked as Deposition

Exhibit 7 and ask you to read that, please.

A. Who is that referring to? I don't know who it's

referring to.
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END USER LICENSE AGREEMENT

This is a legal agreement betwesn you, the ead user and purchaser (“User™), and Action Svstems, Inz. 3

- . . . .. e L

accepling this license, you are agrezing to become baund by the terms and conditions sat forth below. I7
2 ad con

conditions, please ratum the complete software application aa¢ s2ou-iny

key to the piace of purchase within thirty (30) days from tha dace of purchasea for a full rafund.

1. DEFINITIONS
Software shall mean the computsr program contained on the disks in this package, together withany  --

updates subsequently provided by Action Systems, Inc. Decumentation shall mean al] of the prin:ed
materials provided in this package or later supplied by Action Systems, Inc. Software Coples shall mean
actual copies of all or any portion of the Software and shall include updates and backups.

2. LICENSE
Action Systems, Inc. agrees to grant the User a non-exclusive and non-transferable license to use the
Software contained herein for an unlimited duration except in the case that the User has registered for 2

software subscription in which case, the terms of the subscription agreement supercede this End User
License Agreement. The User may only use this software on the number of machines specified at purchzse
time, and the sofiware may only be installed on computers owned or leased by the User. Action Sysiams
does not allow Users to copy, modify, decompile, adapt, translate or distribute the software or its
documentation, or create derivative works basad upon the software or its documentation except for back-up
purposes. The rights granted herein are limited to use of the Software, Software Copies and

Documentation as defined within the Agresment. All rights not specifically granted in this Agresmenizce

reserved by Action Systems, Inc.

3. LIMITED WARRANTY AND LIABILITY :
Action Systems, Inc. warrants to the original User, that the original distribution media is free from daf2ess
in material and workmanship under normal use and service for a period of thirty (3 0) days from the datz of
purchase as evidenced by Receipt or Invoice. Action Systems, Inc.'s entire liability and the User’s
exclusive remedy shall be replacement of the defective media, provided the media is returned to Action
Systems, Inc., with a copy of a dated Reczipt or Invoice. Action Systems, Inc. shall not be liable to the
User or any other entity for any special, consequential, indirect or other similar damages or claims
including loss of profit, or any other commercial damage caused or imagined to have been causad direcdy
or indirectly by the use, or the Inability to use, the Software. Action Systems, Inc. specifically disclaim
all other warranties, expressed or implied. Action Systems, Inc. makes no representations or warrantiss
with respect to the merchantability or fitness of Software for any particular purpose, business or
application. Implied warranties of merchantability are expressly and specifically disclaimed. In no eveat

shall Action Systems, Inc. have liability for damages to the User or any other person in excess of the price

Faid to Action Systems, Inc. for the licanse to use the Software, regardless of the form of any claim.

4. UPDATES AND REVISIONS o
Action Systems, Inc. reserves the right to modify and/or e
obligation to notify any person or organization of such changss.

nhance Sofrware and Its Documentation without

o G, &

U.S. GOVERNMENT RESTRICTED RIGHTS
This software and documentation is provided with restricted rights. Use, duplication, or disclosure by the
United States Government is subject to restrictions as set forth in subdivision (b) (3) (ii) of the Rightin
Technical Data and Computer Software clause at 252.227.7013. This agreement is governed by the laws of
the State of Maryland and United States law and international treaties with respect to patents, copyrights,

and trademarks.
EXHIBIT "13"
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1 A. My basic understanding was everything I 1 A. IXdidnt get - I didn't get a complete
2‘ just previously told yYou. 2 system. I didn't get everything that's on the
3 MR. NADDEO: You know, you don't have 3 paper you just provided me. I didn't get any
#&5%1 4  to -- that's been asked and answered half a dozen 4 inventory contro! modules that worked --
(%%, ] 5 times or more today, and I'm going to object. You 5 Q 1 mean, you got one.
| 6 don't have to answer it any more. 6 A. Butitdoesn't work. It still doesn't
7 THE WITNESS: Okay. 7 work.
8 BY MR. SEAMAN: 8 Q. Just so I'm clear, you got the items that
9 Q In Paragraph 20 you're indicating that 9 are on there. You're just saying they didn't
10 you paid the sum of $13,103 for the Restaurant 10  work?
11 Manager Software System; is that right? It's in 11 A. They don't work.
12 Paragraph 20 of your Complaint. |12 Q. But You got them?
13 I'm just asking you, does the Complaint 13 A. we got them and they didn't work.
i |14  say that you paid $13,103? 14 Q. So that's what your complaint is, they
115 A. Yes, it does. 16 didn't work?

} “g{ 16 Q. And what you paid for was the Restaurant 16 A. My complaint is that we couldn't get this
|17 Manager Software System? 17  thing repaired, that the critical V-15 patches or
% 18 A. Yes. 18 whatever patches were that were needed were never
Qg 18 Q. Andatthe time you paid for it, you were 19 supplied to us.

g; 20 under the impression you were a Showcase Site, 20 Q. They were never --
¥2 |21  right? 21 Number 1, they were never supplied by
,f: 2 A Yes. At the time I paid for it, I was 22 Batcho's; is that correct?
% 23 under the impression I was a Showcase Site, yes. 23 A. They were never supplied by ASI.
2 [ 24 Q. And you didn't have any objection to 24 Q. But they were never supplied by Batcho's,
256 paying it at the time, I guess, right? ) 25 correct?
ASAP COURT REPORTING ASAP COURT REPORTING
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1 A. Absoluteiy not. 1 A. Idon't think Batcho's --
2 Q. Did you think somebody was going to pay 2 Q.  Just answer the question. Did Batcho's
3 you back the money? 3 everA supply that?
. No. 4 - Not that I know of.
: A ° (Recess taken.) 5 Q. Andyou're saying ASI didn't either?
6 BY MR. SEAMAN: 6 A. I'm not aware of what they supplied and
7 Q. You did not expect, Mr. Liegey, that you 7 what they didn't. I'm not saying they didn't
8 were going to get this software system free? 8 supply any at all. I'm not aware of what they
19 A. No. Never. 9 .suppliec'l and what they didn't supply. I have no
10 Q. You thought you were going to get the 10 idea. I just know my system didn't work.
. . 11 MR. SEAMAN: Can I have one moment? I
11 items that you mentioned, that's what you read off ) )
. . 12 want to confer -- I think we're done, but I just
12 that invoice? . ) :
13 want to confer with my client and I'll be right
13 A. The items that Jason -- )
14 Q. And you got those, right? 14 back with you.
! ’ 15 (Dennis Liegey, Jr. Exhibit No. 8 was
18 A Yes. 16 marked for identification, attached hereto.)
16 Q. Would it be fair to say then that the 17 (Recess taken.)
17 only thing you didn't get, or things you did‘n't 18 MR. SEAMAN: I don't have any other
18 get that you thought you were bargaining for, were 19  questions.
19 the upgrades and the patches? 20 (Whereupon, the deposition was concluded
20 A.  No. 21  at 3:59 p.m. Signature waived.)
121 Q.  What else did -- 22
122 Do you think you didn't get those?
|23 A. Ididn'tgeta-- 23
2 You want to know what I didn't get. 24
Q. Yes. 25
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1, software package from Batcho's, correct? 1 MR. SEAMAN: There is. I retract that,
2 A. (No audible response.) 2 Q. That's the quotation that we were talking
3 ‘Q. Is that correct? 3 about before from Hospitality --
4 A. They were the dealer, yes. 4 A. Pittsburgh Hospitality.
5 Q. And Batcho's bought it from ASI. Did you 5 Q. --right?
6 understand that? 6 A. Thatis correct.
7 A. I believe so. I believe so. 7 Q. So--
8 Q. What I've shown you in that exhibit is 8 A. ASI's dealer in Pittsburgh.
9 the invoice from Batch- -- from ASI to Batcho's 9 Q. Sothat's an estimate you got?
10 for the system. 10 A. That was just an estimate. I think that
11 A. Okay. 11 the -- yeah, I believe that was the estimate.
12 Q. Does that show the items of things that 12 Q. And that's an estimate you got for
13 you bought from Batcho's, all the different 13 re-installation of the ASI software?
14 modules you talked about? 14 A. VYes.
15 A. 1It's similar. 15 Q. How does that exhibit show that the cost
16 Q. What wouid be different? 16 would have been $3,100? ]
17 A. Idon'trecalla fingerprint, caller ID, 17 A. It should have been your Exhibit -- your
18 scanner, video overlay, coin dispenser, berg 18 Exhibit B should have been the actual --
19 liquor control. 19 Q. Not my Exhibit B. That's your Exhibit B.
20 I don't understand -- or, I don't recall 20 A. or my Exhibit B, that should been the
21 that at all. 21 actual cost. That should have been.
22 Q. The rest of the items, do they look like 22 Q. Do you recall making any demands or
23 things that you thought you were getting from 23 requests on Batcho's Office System to resolve your
24 Batcho's? 24 problem?
25 A. They -- it looks — it appears to be the 25 A. ~ Constantly.
ASAP COURT REPORTING ASAP COURT REPORTING
1-866-38-COURT 1-866-38-COURT
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1 thing that we were supposed to get being a 1 Q. Okay.
2 Showcase Site. v 2 A. Constantly.
3 Q. Okay. IfI may, I just -- a couple more 3 Q. what type of demands or requests did you
4 questions. I don't have that much more. 4 make?
5 In the original Complaint, do you have 5 A. Come up and get me running correctly, get
6 that document there, Mr. Naddeo? 6 my software, to get everything running correctly.
7 MR. NADDEO: Yes, I do. 7 Q. Dbid you make a demand to resolve the
8 BY MR. SEAMAN: SR 8 whole problem?
9 Q. Count 2, Paragraphs 11 through 24 -- I'm 9 A. Did I threaten them? Is that your
10  sorry, 19 through 24. I can't read my own 10 question?
11 writing. 11 Q. No, Ididn't ask if you threatened.
12 In that count, Mr. Liegey, you're making 12 A. I asked them to come repair my system.
13  an allegation that Batcho's improperly installed 13 That was the only demand I had.
14  the software system; is that correct? 14 Q 1m going to show you in your Answers to
15 A. Yes. 15 Interrogatory Number 14 --
16 Q. And in Paragraph 23 of that Complaint, 16 A. Okay.
17 you allege that you have obtained an estimate for 17 Q. well, that question was posed to you --
18 re-installation of the ASI Software System at 18 actually was posed in Interrogatory Number 13.
19 approximately $3,100? 19 Did you ever make any demand or request, and then
20 A. VYes. 20 in parentheses in quotations marks is the word
21 Q. Andit says a true and correct copy of 21  demand, upon Batcho Business Machines, Inc. to in
22  evidence of the same is attached here as 22  any way resolve the subject matter of the suit;
‘|23 Exhibit B. Now, there is no Exhibit B to the 23 and the answer was yes.
24 Complaint. 24 And 14 says, if the answer to the
125 MR, NADDEO: Yeah, there is. 25 preceding Interrogatory is in the affirmative,
- ASAP COURT REPORTING ASAP COURT REPORTING
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1 N A. My basic understanding was everything I 1 A. Ididn't get -- I didn't get a complete
' 2 just previously told you. 2 system. I didn't get everything that's on the
3 * MR. NADDEO: You know, you don't have 3 paper you just provided me. I didn't get any
fE | 4 to -- that's been asked and answered half a dozen 4 inventory control modules that worked --
5 times or more today, and I'm going to object. You 5 Q. Imean, you got one.
6 don't have to answer it any more. 6 A. Butitdoesn't work. It still doesn't
-7 THE WITNESS: Okay. 7 work.
8 BY MR. SEAMAN: 8 Q. Just so I'm clear, you got the items that
9 Q. In Paragraph 20 you're indicating that 9 are on there. You're just saying they didn't
10 you paid the sum of $13,103 for the Restaurant 10 work?
11 Manager Software System; is that right? It'sin 11 A. They don't work.
12 Paragraph 20 of your Complaint. 12 Q. But you got them?
13 I'm just asking you, does the Complaint 13 A. We got them and they didn't work.
14 say that you paid $13,103? 14 Q. So that's what your complaint is, they
15 A. Yes, it does. 16  didn't work?
16 Q. And what you paid for was the Restaurant 16 A. My complaint is that we couldn't get this
17 Manager Software System? 17 thing repaired, that the critical V-15 patches or
18 A. Yes. 18 whatever patches were that were needed were never
19 Q. And at the time you paid for it, you were 19 supplied to us.
20 under the impression you were a Showcase Site, 20 Q. They were never --
21 right? 21 Number 1, they were never supplied by
22 A. Yes. Atthe time 1 paid for it, I was 22 Batcho's; is that correct?
%4 | 23 under the impression I was a Showcase Site, yes. 23 A. They were never supplied by ASI.
:», 1|24 Q. And you didn't have any objection to 24 Q. But they were never supplied by Batcho's,
u; 25 paying it at the time, I guess, right? ) 25 correct?
3§ ASAP COURT REPORTING ASAP COURT REPORTING
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1 A. Absolutely not. 1 A. I don't think Batcho's --
2 Q. Did you think somebody was going to pay 2 Q. Just answer the question. Did Batcho's
3 you back the money? 3 everASUpply that?
4 A. No. 4 » Not that I know of.
5 (Recess taken.) 5 Q. And you're saying ASI didn't either?
6 BY MR. SEAMAN: 6 A. I'm not aware of what they supplied and
7 Q. You did not expect, Mr.r Liegey, that you 7 what they didn't. I'm not saying they didn't
8 were going to get this software system free? 8 supply any at all. I'm not aware of what they
9 A. No. Never. 9 supplied and what they didn't supply. I have no
10 Q.  You thought you were going to get the 10 idea. I just know my system didn't work.
. ] 11 MR. SEAMAN: Can I have one moment? I -
11 items that you mentioned, that's what you read off ) )
12  that invoice? 12  want to confer -- I think we're done, but I just
N 13 want to confer with my client and I'll be right
13 A. Theitems that Jason -- ]
. 14 back with you.
14 Q. And you got those, right? 15 (Dennis Liegey, Jr. Exhibit No. 8 was
15 A.  Yes. 16 marked for identification, attached hereto.)
16 Q. Would it be fair to say then that the 17 (Recess taken.)
17 only thing you didn't get, or things You did_n't 18 MR. SEAMAN: I don't have any other
18 get that you thought you were bargaining for, were 19  questions.
19 the upgrades and the patches? 20 (Whereupon, the deposition was conciuded
20 A. No. 21 at 3:59 p.m. Signature waived.)
21 Q. Whatelse did -- 22
22 Do you think you didn't get those?
: | 23 A. Ididn'tgeta-- 23
| 24 You want to know what I didn't get. 24
.| 25 Q. VYes. 25

ASAP COURT REPORTING
1-866-38-COURT

ASAP COURT REPORTING

1-866-38-COURT

1-27 of 38 sheets
9

Page 105 to 108 of 109

EXHIBIT "16" 10/30/2008 09:23:07 AM

- . S e v e aymeaacareeser meras

2 1.

%ol

N N

o



[ P
. 25 27
1 A I don't think so because it looks like we were 1 A Yes. Again, I'm basing most of my recollection here
2 talking about basically what he wanted. They had not — 2 oo some notes that I have, but, yes.
3 Batcho's office had not been meeting our sales quotas so I had 3 Q All right. Do you have any specific recollection of
4 already told them that they were going to go obto the 4 that call in terms of what was discussed?
5 maintenance program and that they would have to start paying 5 A Yes. I've got some notes bere and I also have a
6 that 250 per quarier. And our conversation is about — that 6 letter that I wrote after the conversation.
7 my notes indicate —~ I don't, to be honest, remember it that 7 Q Let's speak about the spoken, the telephone
8 well, but my notes indicate that we were talking about whether 8 conversation first. What is your recollection of the
9 he could still get a free license from us that he could use to 9 telephone conversation?
10 set up asite. 10 A My recollection is that he called because be wasn't
11 Q Okay. Now, do I understand then that you either did 11 getting the support that he needed from Batcho's.
12 not have a conversation with Dennis Liegey in June of 2005, 12 Q Okay. Would that include the updates on the
13 or, alternatively, you don't recall that conversation? 13 software?
14 A Yes. 14 A 1t could bave, yes.
15 Q Do you have the date of the call that was made to 15 Q Okay. If I'm a licensed user of your software, does
16 you by Mr. Unch in June of 20052 16 ASI provide updates?
17 A Well, actually, you know what, now that I'm looking 17 A No, not directly to the users again. But resellers
18 atit, it says May 11th, 2005. And the June conversation, I'm 18 are able to get — there's two kinds of updates; one is called
19 sorry, I misinformed you 8 moment ago, my pote about the 19 a patch, or patch and 2 utility, and then there is also
20 conversation with Jason is in May of 2005. And it looks like 20 upgrades. So resellers can get the patches at their
21 in June of 2005 one of the other staff people at ASI spoke to 21 discretion as they need them off of a special Web site that we
22 Jason. 22 set up for them for that particular purpose.
23 Q But not you? 23 Q All right. So, if I'm an end user, if I purchased
24 A Not me. But I did speak to him about the restaurant 24 the software from one of your value added resellers, the only
25 in May. 25 way I can get the upgrade is through the reseller?
MARYANN CORNELIUS (814) 536-7450 MARYANN CORNELIUS (814) 536-7450
26 28
1 Q Do your notes indicate what staff person Jason spéke 1 A Yes, that's correct. But then, again, there's two
2 to in June of 2005? 2 different things, an upgrade is different than a patch.
3 A Yes, it says his name is Kevin. 3 Q Okay. Let's talk about —
4 Q Was there a Kevin employed by ASI at that time? 4 A It's just at their own discretion go and down load
H A Yes. 5 the patches if - if they felt they needed them or what have
6 Q His last name, please? 6 you. They're usually just a small - a patch is usually a .-
ki A Mangelson, M-A-N-G-E-L-S-O-N. "7 small change to the software.
8 Q What was his position with the company? 8 Q Okay.
9 A He was called the sales associate. 9 A An upgrade actually means upgrading the license to
10 Q Is he still employed by ASI? 10 software that we bave redesigned to offer additional features
11 A No, he is not. 11 and those upgrade users are required to pay for them.
12 Q When did he terminate his employment? 12 Q I understand. Okay. Is there any way for an end
13 A I'm going to have to look that up. I would say 13 user, someone who has purchased software, ASI's software from
14 approximately in the fall of 2006. We can look it up, if you 14 a value added reseller, is there any way for them to get the
15 can hold on a minute, I don't remember. I think that it was 15 upgrades except through the value added reseller?
16 probably in July of 2007, but to be bonest I'll bave to go 16 A No.
17 back and look at some other employment files. I'm just 17 Q And in order to be able to get those upgrades from a
18 looking at a — 18 value added reseller does the software have to be licensed?
19 Q That's all right. Let me ask you a different 19 A I'm ot sure I understand your question, can you
20 question. Does anybody at ASI know where this person is 20 rephrase it?
21 currently Jocated? 21 Q Oksy. If I'm an end user, I've purchased software
22 A No, I don't think so. 22 from a value added user — or, excuse me, a value added
23 Q Now you do recollect having a telephone conversation 23 reseller, do I have to — does my software have to be licensed
24 with Dennis Liegey, but that would have been in September of 24 in order to purchase the upgrades?
25 2006? 25 A No. I'm not — I'm not sure I understand your
MARYANN CORNELIUS (§14) 536-7450 EXHIBIT "17" MARYANN CORNELIUS (§14) 536-7450
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1 value added reseller? 1 Q Well, but that's not what you say, do you agree?
2 A Yes. We give the software license to the reseller 2 A Well, that, obviously, isn't what I say, but if you
+3 for free. 3 read my pext sentence —
| 4 Q Okay. The reseller in turn gives it to — or not 4 Q Well, we're going to get to that.

5 npecessarily gives it, sells it to the end user? 1 A — missing the payment. ASI ncver made any attempt
6 A That's correct. 6 to recover the software key. The software key is the same
7 Q Okay. So ASI was aware that this arrangement had 7 thing as the license.
8 been set up between Batcho Office Systems and Denny's Beer 8 Q All right.
9 Barrel Pub? 9 A It's just like if you were driving a car that, you
10 A Yes. 10 know, you're driving it, but it's ~ it might not belong to
11 Q Okay. Was the designation as a showcase site 11 you, that means you own it illegally.
12 eventually withdrawn from Denny's Beer Barrel Pub? 12 Q So, when you state that they did not have a valid
13 A Well, all we did was we told Batcho's that they had 13 license, what you meant was that ASI had never been paid ~
14 to pay us for the license, and I can give you another letter 14 A Yes.
15 that 1 wrote to Jason about it. That doesn't mean that they 15 Q — for the license?
16 can't be a showcase site, it just means that Batcho has to pay 16 A That's right.
17 us for the License. 17 Q Now I'm confused. I thought that license was given
18 Q All right. I'm not clear on what happened to 18 to Batcho free of charge in order to set up the showcase site
19 Denny's Beer Barrel Pub. Was Denny — at the time that you 19 for Denny's Beer Barrel Pub?
20 sent the E-mail 1o Mr. Eckels on September 4th, 2006, did you 20 A Well, if you look at the letter, let's see, dated on
21 still consider Denny's Beer Barrel Pub to be a showcase site? 21 July 8th of 2005, after I had bad the conversation with Jason
22 A Well, being that the showcase site is a restaurant 22 Unch in May and after my associate Kevin had talked to him in
23 that is supposed to be promoting what a great business Batcho 23 June, we did tell Batcho, listen, you know what, you're not
24 Office Systems is, obviously, they're not. Because Denny had 24 really qualified right now to do a showcase site. In other
25 calied me because he was angry and upset with Batcho so be is, 25 words, you're not — we're not going to give you free

MARYANN CORNELIUS (814) 536-7450 MARYANN CORNELIUS (814) 536-7450
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1 obviously, not being a reference site and feeling that he 1 software. But you're making a good case that you haven't had
2 wants to tell other restaurants to buy POS systems from 2 the time to sell our software in the last year, but that now
3 Batcho. 3 you're going to work at it really hard so we'll give you this
4 Q Okay. Miss Wilson, I'd like to refer to another 4 license for free as Jong as you meet sales quotas over the
5 E-mail dated Wednesday, April 4th, 2007. Do you have that in 5 mnext six months. If you don't meet those sales quotas, then
6 your possession? 6 we're going to ask you to pay for the software. -
7 A Let's see, Wednesday, April 4th, from whom to whom? 7 Q Okay. That was the Jetter from ASI to Batchd, is
8 Q That would have been from you to Dennis Liegey. 8 that correct?
9 A Okay. Yes, I have it. 9 A That's correct.
10 Q Okay. I would like to go through that E-mail with 10 Q Do you have a copy of that letter?
11 you. Tbe first sentence is, the wholesale cost of the 11 A I do, yes, or st least I have a copy of it pasted
12 restaurant manager software license issued in your name was 12 into my potes. Let me see if I have a printout of it bere
13 $6,100, correct? 13 right now. Yes, I have a copy of the E-mail here also.
14 A Uh-huh. 14 Q And, I'm sorry, what was the date of that letter to
15 Q ASI invoiced Batcho Office Systems for this amount 15 Mr. Unch?
16 on July 18, 2005? 16 A July 8th, 2005.
17 A Uh-huh. 17 Q Okay. So as of July 8th, 2005, the showcase site
18 Q Is that correct? 18 dcal was still on, is that right?
19 A Yes. 19 A What was on was that I would give Batcho's a free
20 Q Unfortunately, the invoice was never paid which 20 license if they agreed to generale sales of a certain volume
21 mcans Denny's Beer Barrel Pub does not have a valid license to 21 by the end of the year.
22 usc the restaurant manager's software? 22 Q Well, did Batcho tell you that they were going to
23 A Well, again, I'm afraid as I read back on my ietters 23 designate Denny's Beer Barrel Pub as a showcase site?
24 1don't speak very well, it's a bad choice of words. What I 24 A He did, and I actually told him —~ do you want me to
25 mean is that ASI pever got paid. 25 read out part of the letter to you?

MARYANN CORNELIUS (§14) 536-7450 FXHIEITZ"18" MARYANN CORNELIUS (§14) 5367450
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X {. ubject:Invoice for license

Date:Fri, 07 Jul 2005 14:09:43 -0500
From:Lisa Wilson <lwilson@actionsystems.com>
Te:Jason Unch <pos@bosisp.com>

I have reviewed the qualificationsg of Denny's Beer Barre. Pub and find
the site well qualified to jerve as a strong reference s. te for Batcho's
Office Systems. Given the reputation of the restaurant aad the
committment of the owner, I am confident this site is in 1 positien to
halp you generate new business in the local restaurant community.

Therefore, in exchange for your committment to meet Batchoy's sales quota
for the second half of 2005, I would like to offer an extansion on the
roference site software that most new ASI resellers are required to
install during their first Year. In other words, if the Jenny'’s
installation does help you Secure mors business and if ¥l are able to
seell at least S more site licenses restaurants betwasn ey and December
31, 2005 ASI will waive the entire invoice for the softws -e you lnstal:

there.

Eowever, because we are going beyond the standard one yez:: explration
date on the reference site offer, we will process it dift urently than we
de during the initial dealership launch period:

When you place the order for the reference site software, ASI will
invoice you for the full value of the scftware. 3But the invoice will be
lssued 120 days net....(or however many days are pending until December
31, 2005.) If you then order an additional 5 software liienasea before
December 31, 2003, ASI will waive the entire invoice for tihe Denny's
system, However, if Denny’s is NOT able to help you secure 5 more
sales in 2005 then, clearly, they will not have lived up .0 their end of

tre bargain in terms of boosting your salas.
I suggest you explain the situation clearly to the restaurant owner to

imake sure he understands what's.involved in being a refersince site for
" ycu. In fact, to make things clear you should ask him to shoulder part

of the responsiblity for serving as a reference site by p:ssing our deal
on to him: Tell bim that if he helps you close five more sales betiueen
now and the end of the year you can give him the entire sg:ftware package
far free. If, however, he cannot use hig standing in the restaurant
community to help you generate new business, then vou can give him only
a 50% disount on the list Price of the software. :

And come what may this site WILL be eligible for a 50% discount simply
by virtue of the fact that they're replacing a competitiv: POS System
wichin 12 months of purchase. This 50% competitive upgraie discount
will be applied to the Denny's invoice as sson as you suhmit to AST:

the invaice Denny's paid to purchase the competitive uaftware
the competitive software key of hard-drive, etc {whatmver it is
that represents the license purchased)

Tha competitive upgrade discount i1s applicable regardless sf future
Sales you may or may aot maks in 2005.

Yoirs,

Lisa

Liaa Wilson

AS1, Mandging Vice President
{391) 445-6100 x104

EXHIBIT "19"




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DENNY’S BEER BARREL PUB, INC.,
Plaintiff

VS.

ACTION SYSTEMS, INC.,
Defendant

Vs.
BATCHO BUSINESS MACHINES, INC.,

ANDREW G. BATCHO, a/k/a ANDREW
G. BATCHO, SR., and LINDA L.
BATCHO, husband and wife, t/d/b/a
BATCHO OFFICE SYSTEMS,
Additional Defendants

t/d/b/a BATCHO OFFICE SYSTEMS, and

No. 2007-1351-CD
Type of Case: Civil

Type of Pleading: STIPULATION

Filed on behalf of Defendant:
Action Systems, Inc.

Counsel of Record for this Party:
Laurance B. Seaman, Esq.

Supreme Court No.: 19620

GATES & SEAMAN
Attorneys at law

Two North Front Street
P. O. Box 846
Clearfield, PA 16830
(814) 765-1766

“FILED e

Of 10 d0um  eAamén

DEC 15 2{1&@
William A. Sh

Proihonotary/CIerk of Courts




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
-Vs- :
ACTION SYSTEMS, INC.,
Defendant

-vs- i
BATCHO BUSINESS MACHINES, INC., t/d/b/a
BATCHO OFFICE SYSTEMS, and ANDREW G. :
BATCHO, a/k/a ANDREW G. BATCHO, SR., and
LINDA L. BATCHO, husband and :
wife, t/d/b/a BATCHO OFFICE SYSTEMS,

Additional Defendants

STIPULATION

The parties herein do hereby stipulate and agree that Additional Defendant,
BATCHO OFFICE SYSTEMS, at all times relevant to these proceedings, was not an
Agent of Defendant, Action Systems, Inc. (“ASI”), but rather a dealer/reseller, which

was authorized to sell, install and service ASI products, after purchasing the same

from ASI. _

(p Laurance B. Seaman, Esquire
Date: April , 2009 Attorney for Defendant,
Action Systems, Inc.

jowza, d 77 2l A

ames A. Naddeo, Esquire

Date: April ] , 2009 ' -Attorney for Plaintiff,
Denny’s Beer Barrel Pub, Inc.




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

DENNY’S BEER BARREL PUB, INC. :
VS. : No. 07-1351-CD
ACTION SYSTEMS, INC.
vs.
: c
BATCHO BUSINESS MACHINES, : F]([Q 7(2
INC., t/d/b/a BATCHO OFFICE : DR TS Z[ll]g clA
SYSTEMS, and Andrew G. Batcho, a/k/a : A
Andrew G. Batcho, Sr.,and Linda L. William A. Shaw
? > /Clerk of Courts
Batcho, Husband and Wife, t/d/b/a Prothonotary.
Batcho Office Systems
ORDER
AND NOW, this /5 fh day of December, 2009, it is the ORDER of the

Court that the above-captioned matter is scheduled for Arbitration on Thursday, January

21, 2010 at 1:00 P.M. in the Conference/Hearing Room No. 3, 2" Floor, Clearﬁeld County

Courthouse, Clearfield, PA. The following have been appointed as Arbitrators:
Richard H. Milgrub, Esquire, Chairman
Girard Kasubick, Esquire
Ronald L. Collins, Esquire
Pursuant to Local Rule 1306A, you must submit your Pre-Trial Statement seven

(7) days prior to the scheduled Arbitration. The original should be forwarded to the Court

Administrator’s Office and copies to opposing counsel and each membeér of the Board of

Arbitrators. For your convenience, a Pre-Trial (Arbitration) Memorandum Instruction Form

in enclosed as well as a copy of said Local Rule of Court.

BY THE COURT:
oy VT

U A il d«

+




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
-Vs-
ACTION SYSTEMS, INC.,
Defendant
CERTIFICATE OF SERVICE |

| hereby certify that a certified copy of Defendant’s MOTION FOR SUMMARY
JUDGMENT, and attached ORDER, was forwarded by U. S. Mail, postage prepaid, on
the 15" day of December, 2009, to:

James A. Naddeo, Esquire Glenn Batcho

207 E. Market Street BATCHO OFFICE SYSTEMS
P. O. Box 552 115 East Market Street
Clearfield, PA 16830 Clearfield, PA 16830

GATES & SE
By: 7g
Laurance B. Seaman, Esq.

Attorney for Defendant,
Action Systems, Inc.

FILED e

O {1;24awm. (€

. DEC 23 2008

NMé C C
William A. Shaw .
Prothonotary/Clerk of Courts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc.
Plaintiff,

Action Systems, Inc,
Defendant,

vs.

Batcho Business Machines, Inc.,

t/d/b/a Batcho Office Systems, and
a/k/a Andrew G.

Andrew G. Batcho,
Batcho, Sr., and Linda L. Batcho,
Husband and wife, t/d/b/a Batcho
Office Systems,

Additional Defendants.

L R T T R B I A

* % % %

*

TRX ok % X 2 % X X ok Xk X X % %

No. 07 - 1351 - CD

’ FlLEﬁ@

\t‘w;g)
WanA.?mw
Type of Pleading Prihondtan/Clerk of Courts
T e e B
RESPONSE TO MOTION FOR
SUMMARY JUDGMENT
Filed on behalf of:
Plaintiff

Counsel of Record for
this party:

James A. Naddeo, Esq.
Pa I.D. 06820

&
Trudy G. Lumadue, Esdg.
Pa I.D. 202049

NADDEO & LEWIS, LLC.
207 E. Market Street
P.O. Box 552
Clearfield, PA 16830
(814) 765-1601



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc.
Plaintiff,
No. 2007 - 1351 - CD

Action Systems, Inc,
Defendant.

* % % k% X % % X %

RESPONSE TO MOTION FOR SUMMARY JUDGMENT

NOW COMES the Plaintiff, Denny’s Beer Barrel Pub,
Inc., and by its attorney, James A. Naddeo, Esquire, hereby
responds to the motion for summary judgment filed by Defendant,
Action Systems, Inc., as follows:

1. Plaintiff would concede that Batcho’s is not an agent
of ASI and therefore that there is no privity of contract
between the parties.

2. Plaintiff is choosing to proceed with Count II of its
Amended Complaint which deals with promissory estoppel.

3. Plaintiff purchased the ASI restaurant manager software
because he was promised to be a showcase cite with which came
certain benefits. See Affidavit of Dennis Liegey which is

attached hereto.
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4. Plaintiff did not receive the benefits as promised when

he agreed to purchase the software. See Affidavit of Dennis

Liegey.
5. Plaintiff was advised that he was operating the
restaurant manager software at his location “illegally.” See

Affidavit‘of'Dennis Liegey. -

6. As a‘ result, Plaintiff currently does not have a
“*legal” operating restaurant manager software system as was
promised by ASI. See Affidavit of Dennis Liegey.

7. When Plaintiff was advised that his software system was
“illegal” he understood this to mean he was no longer a showcase
cite. See Affidavit of Dennis Liegey.

8. Plaintiff was refused upgrades and updates necessary to
have the software system operate properly. See Affidavit of
Dennis Liegey.

9. Plaintiff has no operating “legal” restaurant manager
software system as promised. See Affidavit of Dennis Liegey.

10. Plaintiff’s Affidavit as attached hereto is consistent
with his depostion. True and correct copy of Deposition of
Dennis Liegey, Jr. is attached hereto as Exhibit “B.”

11. Defendant is misconstruing the statements of Mr.
Liegey 1in an attempt to allege that he has admitted he did
receive all of the bénefits as promised. Mr. Liegey never

stated this. See Exhibit “B.”



12. Defendant asserts that ASI “never withdrew” the
showcase cite at Paragraphs 33 of its motion for summary
judgment. Defendant offers the Deposition of Lisa Wilson as
proof of this assertion.

12. DPlaintiff would represent that the gsame testimony

offered_for proof by Defendant is in fact proof of the opposite,

that the showcase cite was pulled. Lica Wilson states therein
“obviously they’rc not” (referring to Denny’s not being a
showcase site). True and correct copy of Deposition of Lisa

Wilson is attached hereto as Exhibit “C.” See p. 33, liﬁe 11-25;
p. 34, lines 1-3.

14. Plaintiff alleges that the email from Lisa Wilson of
ASI which 1is attached to Affidavit of Dennis Liegey hereto is
proof that the showcase cite was in fact withdrawn.

15. There are several issues of fact to be determined in
this case. One, 1is what were the benefits of becoming a
showcase cite. Two, 1is did Plaintiff receive the benefits as
promised. Three, is‘was the showcase cite status withdrawn by
ASI. Four, if and when it was withdrawn whaﬁ benefits had been
received and not received by Plaintiff.

16. Based upon the foregoing Plaintiff submits that there
are numerous issﬁes of fact that must be determined by the trier
of fac£ and that Defendant cannot be entitled to judgment as a

matter of law.
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WHEREFORE, Plaintiff, Denny’s Beer Barrel Pub, Inc.,
respectfully requests the motion for summary judgment filed by
Defendant be denied.

NADDEO & LEWIS, LLC

domu (L ﬂaddm

es A. Naddeo
A torney for Plaintiff
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc.
Plaintiff,

No. 07-1351-CD

Action Systems, Inc,
Defendant.

%k % Ok X % %

CERTIFICATE OF SERVICE

I, James A. Naddeo, Esquire, do hereby certify that a
certified copy of Respénse to Motion for Summary Judgment was
served on the following and in the following manner on the 24
day of December, 2009:

First-Class Mail, Postage Prepaid

Laurance B. Seaman, Esquire
GATES & SEAMAN
Two North Front Street
P.0O. Box 846
Clearfield, PA 16830

Andrew G. Batcho, Sr.
Batcho Office Systems
115 East Market Street
Clearfield, PA 16830




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION ‘

Denny’s Beer Barrel Pub, Inc.
Plaintiff,

No. 2007 - 1351 - CD

Action Systems, Inc,
Defendant.

* ok Ok ok ok ok % X X %

AFFIDAVIT OF DENNIS LIEGEY, JR. PRESIDENT OF DENNY'S
.BEER BARREL PUB, INC.

COMES NOW, the undersigned, who being duly sworn according to
law, and based upon personal knowledge of the facts stated herein,
deposes and says as follows:

1. The Affiant is Dennis Liegey, Jr., an adult individual who
is the President of Denny’s Beer Barrel Pub, Inc. (“Denny’s”) and
was so during the course of the dealings which are the subject of
the above-captioned litigation.

2. That as President of Denny’s, Affiant has personal
knowledge and information regarding the herein discussed facts and
circumstances.

3. That Affiant only purchased the restaurant manager
software of ASI because he was promised to become a showcase cite
which included several benefits.

4. That the benefits included with agreeing to become a
showcase cite were as follows: a reduced price on the restaurant

manager software system; restaurant manager software system “add-

ons” {(i.e. sgoftware modules not included in the base software

bt A“,
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package such as, accounting modules, employee scheduling, customer
loyalty, and inventory control); upgrades and software updates
provided at no cost; Denny’s business name would be utilized in
advertising materials that would be distributed for advertising
purposes; a continued business relationship that would be
beneficial to both parties.

5. _That when you purchase the restaurant manager sottware
you are provided a license to use said software as is the case
with most software on the market.

6. That after Denny’s purchased the restaurant manager
software at a reduced cost and was acting as a showcase cite, Lisa
Wilson of ASI advised me in an email that Denny’s did not have a
valid 1license to use the restaurant manager software and that
Denny’s was using an illegal software license to which no software
upgrades would be provided. Email of Lisa Wilson is attached
hereto.

7. That when I received this email I understood it to mean
that I was no longer a showcase cite as I was told the software I
was utilizing was “illegal” and would not be serviced with
upgrades.

8. That additionally the upgrades were necessary and
critical to the working of the software and without the same it

would not and does not operate as intended.



9. That I never received the benefit of advertising as was
promised when I purchased the software and agreed to become a
showcase cite.

10. That the Dbenefit of “free” advertising was of
particular significance to me as a business owner.

11. That Denny’s fulfilled its side.of the obligation as a
showcase cite in that Denny’s was available for local businesses
to be shown the restaurant manager software at my restaurant as
agreed. Denny’s was instrumental in having one local business
purchase the restaurant manager software after seeing that Denny’s
utilized it.

12. Despite this, Denny’s was advised by ASI that it was
operating the restaurant manager software illegally and Denny’s
never received the benefit of advertising, the continued
beneficial business relationship or the upgrades and updates

necessary for the working of the software.

esident
DPub, Inc.

Denny’s DBeer Barre

STATE OF PENNSYLVANIA )
SSs.
COUNTY OF CLEARFIELD )

On this gﬂ’lh day of Decembe( , 2009, before

me, the undersigned officer, personally appeared DENNIS LIEGEY,

JR., known to me (or satisfactorily proven) to be the person
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whose name 1is subscribed to the within instrument, and
acknowledged that he executed the same for the purposes therein
contained.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

TH OF PENNSYLVANIA ~ *
Nntariat Saal

Ashigy Rence Bell, Notary Public .
Clearfleld Boro, Clsarfield County ¢
My Commission Expiras May 15, 2013
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" Date: Wed, 04 Apr 2007 14:30:43 -0400
From: Lisa <lwilson@actionsystems.com> &
To: dennypub@ppennswoodsneté?
Cc: pos@bosisp.coméﬁﬁ’f’, phspos@comcast.net@
Subject: Re: Support

Dear Dennis --

The wholesale cost on the Restaurant Manager software license issued in
your name was $6,100. ASI invoiced Batcho's Office Systems for this
amount on July 18, 2005. Unfortunately, the invoice was never paid
which means Denny's Beer Barrel Pub does not have a valid license to use
the Restaurant Manager software. )

ASI has never made any attempt to recover the software key that allows
you to use this illegal software license and we have no plans to do so
in the future. However, we cannot issue any software upgrades or
otherwise service the license you're using until we receive payment on
the original license.

I have indicated to Pittsburgh Hospitality ASI's willingness to discount
the amount due on the original license issued in your name if they get
Denny's on an annual maintenance contract. If this is an option of
interest to you, please discuss it further with Jeff Knapton.

Alternatively, you may wish to contact Batcho's Office Systems and urge
them to pay off the original invoice.

Yours,

Lisa Wilson
ASI Managing Vice President
(301) 445~6100 x104

(///ﬂ\dennypub@pennswoods.net wrote:

Lisa I just spoke with Pittsburgh Hospitality (Jeff} concerning our system
here At Denny's Beer Barrel Pub.I was shocked to here that Batcho Business
Machines here in Clearfield never secured a license for our scftware ,when
selling us on Restraunt Manager.We were charged $17,603.00 and we already had
all hardware and wiring in place and were told we were given a break for us to
be a site tc showcase your proeduct in our area,we however were never told we
did not or would not have a license for our software.We engaged in all forms

OF TRAINING that were required as presented to us By Batchos, (JASON
UNCH) AND (THOMAS QUINN) .We also were/instrumental in securing the Clearfield
Country Club for the sale of your system in having board members observe our
system and us going to their board meeting with Jason and tom and speaking on
their behalf about the system.We have had major problems with our system from
the beginning and have had Batchos here countless times,we even purchased new
hardware on their say so as the root of all our problems.But still have many
unsolved issues.I alsoc am very unhappy that ASI would allow someone to sell
anything related to their company that needed licensed and not contact us about
that problem.We have wasted countless dollars and lost countless dollars due to
21l the software problems we have had.Il will be meting with Jefi from

VVVVVVVVYVVYVVYVVYVYY

http://webmail pennswoods.net/horde/imp/message.php?index=5393 : 4/4/2007
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Pittsburgh Hospitality in the near future to try to resolve our issues.We also
will pursue legal action againt Batchos after we know the extent of what has or
hasn't been done.l also have issues in paying $4360.25 for software licenses we
were promised from the beginning and were told we had.If there is a solution
that can be arranged between Denny's Beer Barrel Pub Inc and ASI ,please

contact us by email or you may call me on my Mobile line 814- 577~ 2733.Thank you
for your time. Dennis Liegey,President

vV V VYV VYV YV
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IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PENNSYLVANIA

DENNY'S BEER BARREL PUB INC., Ly e
Plaintiff, et~ -
vs. No. 07;1351—CD
 ACTION SYSTEMS, INC.
Defendant,

)
)
)
)
)
)
)
)
)
)
vs. )
)
BATCHO BUSINESS MACHINES INC., )
t/b/d/a BATCHO OFFICE SYSTEM, )
and ANDREW G. BATCHO, a/k/a )
ANDREW G. BATCHO, SR., and )
LINDA L. BATCHO, husband and )
wife, t/d/b/a BATCHO OFFICE )
SYSTEMS, )
)

)

Additional Defendants,

- - Certified
PROCEEDINGS: Deposition of Cﬁpy
DENNIS LIEGEY, JR.
DATE : Oétober 14, 2008
TIME: 1:44 p.m. - 3:49 p.m.
PLACE: Gates & Seaman

Two North Front Street
Clearfield, Pennsylvania 16830

REPORTER: Diane G. Galvin
Professional Court Reporter

Notary Public

ASAP COURT REPORTING:
Registered Professional Reporters
167 South McKean Street
Kittanning, Pennsylvania 16201

(814) 472-8009 - (724) 543-4996
FAX: (814) 472-8950 - (724) 543-5054
e-mail: ‘ASAPlo@windstream.net
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APPEARANCES
On behalf of the Plaintiff:
JAMES A. NADDEO, ESQUiRE
Law Offices of James A. Naddeo
207 East Market Street
P. 0. Box 552

Clearfield, Pennsylvénia 16830

On behalf of thé Defendants:
LAURANCE B. SEAMAN, ESQUIRE
Gates & Seaman
Two North Front Street
Post Office Box 846

Clearfield, Pennsylvania 16830

Also present:
SMILEY HSU

(Via telephone)

STIPULATION
It is stipulated and agreed.by and among
counsel for the respective parties and the
deponént that the inspection, réading and signing

of the deposition may be and are waived.
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DENNIS F. LIEGEY, JR.

the deponent, having been first duly sworn, was

deposed and testified as follows:

EXAMINATION

BY MR. SEAMAN:

Q. Mr. Liegey, my name is Larry Seaman.

represent the Defendant, Action Systems, Inc.,

thisvlawsuit that your corporation has brought
against 1it.
Do you understand that?
A. I do.
Q. You understand that in taking your

deposition today, I'm going to be asking you

in

questions about a whole range of things and that I

need you to respond to each gquestion with an

answer, a vocal answer, not a nod of the head or

an uh-huh or an huh-uh, but a yes or no or a
verbal answer, okay?

A. Yes.

Q. If at any time you can't hear me or you

don't under the gquestion or you're not sure what

the question is or what I'm asking, say so. Let

me know that, ockay?

A. Sure.

ASAP COURT REPORTING
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Q. If you don't, if you answer the question,
then I can only assume that you fully understood
it and answered it tobthe best of your ability.
Is that okay?
A; That's okay.

MR. SEAMAN: Jim, do you want to reserve
all objections except és to the form of the
guestion ﬁntil time of trial?

MR. NADDEO: That would be acceptable,
yes.

MR. SEAMAN: Do you have any other iﬁput
at this time, Jim?

MR. NADDEO: No, I do not.

BY MR. SEAMAN:
Q. One other thing, Mr. Liegey. At any time

while we're taking your deposition, you have the
right to stop the guestioning and answefing and
consult with your attorney, Mr. Naddeo, outside of
the presence of anybody else.

Do you understand that?

A. I do.

Q. Would you state your full ﬁame, plgase.
A. Dennis Francis Liegey, Junior.

Q. And what is your address, please? Where

do you live?

ASAP COURT REPORTING
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64 Corner Lane, Clearfield, Pennsylvania.
And your age, please?

It's 56.

Are you married?

Yes, I am.

And your wife's name, please?

Jean. |

J-E-A-N?

J-E-A-N.

Do you have any children?

Two.

Would you give us their names, please?
Stephanie and Dennis, III.

Is Stephanie married?

Yes, she is.

Would you give me her full name?
Stephanie Lukens.

Lucus?

Lukens.

~Would.you spell that for me?

L-U-K-E-N-S.

Thank you.

And your son's name?
Dennis Liegey, III.

I assume there was a Senior. That was

ASAP COURT REPORTING
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your father?

A. Dennis Liegey, Sr. was my father.
Q He's deceased now?

A. He is deceased, yes.

Q

All right. Thank you.
What busineSS'ére you engaged 1in,
Mr. Liegey?
A. I own.a restaurant and pub here in

Clearfield, Pennsylvania.

Q. What's the name of that?

A. Denny's Beer Barrel Pub, Incorporated.
Q. And in what sfate is that incorporated?
A. Pennsylvania.

Q. And igs principal office would be where?
A. Clearfield.

‘Q. Do you have a street?

At 64 Corner Lane, Clearfield, PA.

Q. Could'you give me just a little of'your

background? Were you born and raised in

Clearfield?
A. ~ Born and raised -- I was born and raised
in Clearfield. I have been in the restaurant

business forIBi years.
Q.  High school graduate?

_A. Yes.

ASAP COURT REPORTING
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A.

Q.

From which high school?
Clearfield Area High School.
And when was that?

1970.

Were you ever involved in any business --

strike that.

31 years.

You said. the restaurant business for

Any restaurant business prior to

Denny's Beer Barrel Pub?

A,

Q.

No.

Has the whole time of your restaurant

business been at the same location?

A.

Q.

A.

No.

Where was it located before?

The 1400 block of baisy Street.
But operated under the same name?
No.

What name then?

The Friendly Tavern for approximately a

year-and-a-half.

Q.

Any particular reason for the change in

name and location?

A.

Location was for more room. The name .

just changed plainly.

Q.

With regards to the corporation, who are

ASAP COURT REPORTING
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the shareholders of the corporation?
A. Myself, Dennis Liegey, Jean Liegey and

Dennis Liegey, III.

Q. You, your wife and your son?

A. Correct.

Q. And do you have a board of directors?
A. No.

Q. The corporation is operated by the

shareholders then?

A. Correct.

Q. Do you have officers?

A; Yes.

Q.b And would you give me the names of the

officers and positions, please.
A. Dennis F. Liegey, Jr., President;
Dennis F. Liegey, III, Vice President;
Jean Liegey, secretary.
0. Does your wife -- 1s she involved in the
operation of the-business day-to-day? |
A. No.
Q. Is your son involved in the businesé,

operation of the business day-to-day?

A. Yes.
Q. And what does he do?
A. He's the manager. He's the overall

ASAP COURT REPORTING
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10
manager of the business.

Q. Thaf business has a liguor license?

A. Yes, it does.

0. From the Commonwealth of Pennsylvania?

A. Yes, 1t does.

0. And is he listed aé'the‘manager of that?

A. Yes, he 1is.

Q. What part do you play in the business?

A. I'm the operations manager, purchasing,
catering. I try to golf.

Q. You try to golf?

A. Yeah, Iitry to golf as much as I.can.

Q. The day-to-day business,.is that rﬁn by
your son or more by you?

A. Both. Both.

Q. Who's principally involved in entering
into contracts for purchases of eguipment and
supplies?

A. Myself and my son also. It'srboth
parties.

Q. Okay. Prior to the depoéitibn today, did

you review any materials in preparation for your
testimony here?
A. No.

Q. You didn't look at any of the pleadings

ASAP COURT REPORTING
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in the case or discovery?

A.

Q.

No.

You didn't review any e-mails or

correspondence?

A.

Q.

Yes, I did.

So you did review some material then in-

preparation for the deposition?

A.
Q.
please?
A.
Q.
A.

Q.

Yes.

Would you tell me what those were,

Date of -- date of license for ASA.
Date of license?
For software;

And what gave you the date of the license

of the software?

A.

Q.

>

= O

1

e

E—mail.

FE-mail from who to who and dated when?
Lisa Wilson and...

From Lisa Wilson or to Lisa Wilson?
From Lisa Wilson.

To whom?

To.me, Dennis Liegey.

And what was the date of thaté

Was that an e—ﬁail? |

Yes. There was a David Eckles involved

ASAP COURT REPORTING
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also.

Q. In that same e-mail?

A. | I believe soO.

Q. You said fhat the e-mail was from Lisa to
you?

A. Yes.

Q. How was David Eckles in%olved in that
e-mail?

A. He was part of that entire scenario that
we were involved in at that time.

Q. I'm not asking you what all went on. I'm

just asking you 1in reference to the e—méils that
you reviewed --

Does your attorney have the e-mails that
you reviewed?

A. He does:

Q. Would you get them from him, please, and
tell me which ones you reviewed and the dates and
who they were from and who théy were to.

A. From Lisa Wilson to Pittsburgh 

Hospitality, carbon copy to Denny's Beer Barrel

Pub.
Q. And what's the déte of that?
A. That one is September 4, 2006.
Q. Thank yéu.

ASAP COURTVREPORTING
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And what's the next one?

MR. NADDEO: Did you review any others?

THE WITNESS: No, that was it.

BY MR. SEAMAN: |

Q. That's the only e-mail that you reviewed
prior to the deposition today?

‘A. Yes, this e-mail.

Q. Were there other e-mails that your
attorney ganded you? - )

A, No.

MR. NADDEO: I'm going to -- I don't
under- -- do you mean other e-maills that he
reviewed. I think he's already stated that the
only e-mail he reviewed is the one that he's
identified.

MR. SEAMAN: That's fine. I'11 withdréw

the guestion.
Q. And you said you reviewed that to
determine the date of the license of the software?
A. Correct.

0. What was the date of the licensé of the

software?

" A. July 18, 2005.
0. And could 'you show me on that e-mail
where that information was -- I can't see it from

ASAP COURT REPORTING
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there.

A. Bottom left-hand corner.

Q. There is a date of July 18, 2005, and
after that all in capital letters 1t says,
.software license issued for, E—O—R, colon,
correct?

A. I'll have to review it.

MR. NADDEO: Here's a copy-
THE WITNESS: Correct.
BY MR. SEAMAN:

Q. So what about that tells you that that
was the date that the license for the software --
that that was the date of the license for the
software?

A  It's the approximate time of the
agreement.

Q. Approximate time of what agreement?

A. The agreement for the Showcase Site from
ASI and Batcho's.

Q. We've talked about ASI and that you have

brought suit against them for some software system

that'you purchased from Batcho's Office Systems;

is that correct?

A. Correct.

Q. Prior to that -- prior to buying that

ASAP COURT REPORTING
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system from Batcho's, did you have 1in operation at
your restaurant any other system to help you with
the operation of the —;bcomputer:system to help
you with the operation of your restaurant
business?

A. Yes.

Q. And when did you get that system? When

was that put in place?

A. The fall of 2004.

Q. And who did you acquire that system from?
A. iExpediter.

Q. - I?

A. Expediter.

Q. Two words?

A. I think it's one long word.

0. Where is that outfit? Where 1is that

organization from?

A. Charleston, West Virginia.

0. And would you describe for me what that
system was composed of?

A. I don't understand your guestion.

Q. You had a system 1in plabe that helped you
operate your restaurant business prior to
purchasing from Batcho's the software of ASI; is

that right?

ASAP COURT REPORTING
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A. Correct.

16

Q. What was that system composed of? Did it

have hardware, did it have computers, did it have

software? What did it have?

A. It had hardware; it had software.
Q. Describe for me the hardware, please.
A. The hardware was independent computer

bases at five stations.

Q. Do.you know what kind of computers they
were?

A  No, not right offhand.

Q; Each one was independent or were they

networked togéther?

A. They were networked but they were
independent. . If one went down, the rest of them
would operate. |

Q. And did you have --

What else composed that system? What
else made up that system besides the hardware?

A. It had several modules in it of
inventory, credit card, interface, menus, that

type.

Q. How was that system used? What use did

you make of 1it?

A. It was a direct link between my servers,

ASAP COURT REPORTING
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their guests, the bar and the kitchen.

Q. What would a server do? What would the
server's use of it be?

A. The servers would go to the terminal and
place their orders. |

Q. Did that system have any haﬁdheld units?

A. No.

0. Did you acquire, did you purchase the
entire hardware and software system from
iExpediter?

A. Yes, I did.

Q. How long did you operate that system?

A. Approximately one year.

Q. What happened that you only used it for
one year?

A. Proposal from ASI.

Q. | Was the proposal directly from ASI or was
it --

A. Batcho's.

Q. -- from Batcho's Office Systems?

A. Batcho and ASI together.

Q. . Both together?

A. ‘Absolptely.

Q. Did somebody from each organization come

visit with you?

ASAP COURT REPORTING
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A. Telephone.

Q. Why did you even consider another system?

A. Distance for repair.

Q. What was the problem with distance for
repair?

A. Charleston, West Virginia, 1is
three-and-a-half hours away, and we had a local
rep and I wanted to look at that.

Q. Okay. There was nobody local to service
the i1Expediter system?

A. No.

Q. Did that system have a name? Was it
called anything?

A. Silverware.

Q. Did you have any problemé with that
system?
| A. No.

Q. Then why were you concerned about having

to have somebody closer to service 1t?

A. The unknown factor. I don'ft know
computers. That's not my expertisé.

Q. Doesvyour son know computers?

A. Basic computer skills.

0. Have either of you had any computer

training, either you or your son?

ASAP COURT REPORTING
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Q.
referred

A.

Q.

A.

solution

19
No.

Was thét Silverware Restaurant Systemn
to or called a POS system?

Yes.

What does POS system mean?

If's a solutions system, positive

system.

Q. Point of service?

A. Point of service, yeah.

Q. Would that be correct, point of service?

A. That sounds correct.

Q. So during the approximate year‘you said
that you had that Silverware system, you never had
any problems with it. Would that be a fair

statement?

A.

Q.

Programming initially.
Okay, programming initially.

What kind of programming problems did you

have initially?

A.
Q.
A.

Q.

Just knowing how to sct prices.
Okay.
That was 1it.

Okay. And once you got your prices set

in the system, you did not have any further

problems

at all with this System?

ASAP COURT REPORTING
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A. Not that I can recall.

0. . Do you recall the name of the contact,
the person who you dealt with at iExpediter?

A. Thomas Small.

0. And he was at that Charleston, West
Virginia site?

A. Yes.

0. Was he the person who actually came to
your location and installed that Silverware
system?

A. He was.

Q. Aﬂybody else from iExpediter do anything
on your system that you knew of?

A. Not that I recall.

Q. Why were you interested in looking at
anothe£ system?

A. More features.

Q. Such as what?

A. . Let me think. Better reporting.

Q. What do you mean by bettér reporting?

A. ‘Reporting on quantities of product sold.

Q. Trying to keep track of what yoﬁ sold?

A. Absolutely. A better inventory-base
system. |

Q.. Any other features you were looking for?

ASAP COURT REPORTING
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A. Not that I recall.

Q. What did you first do when you started
thinking about‘looking for anéther system?. Did
you contact anybody?

A. No.

Q. Did somebody contact you?

A. Yes.

Q. Who was the first contact you had with
regards to the -- with regards to the system you
bought from Batcho's?

A. Jason Unch.

Q. | Do you know what his position was with
Batcho's Office Systems?

Al No.

Q. What did you think he was? Did you think

he was an owner, an employee?

A. Salesman.

Q. Did you have contact with any other
representatives of Batcho Office Systems?

A. ‘Thomas Quinﬁ.

Q. And was that -- that was after you had
the contact with Jason Unch?

A. I believe it was at the same time.

Q. Do you recall, did they come to see you

at your place of business?

ASAP COURT REPORTING
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A. Yes, they did.

Q. And what did they tell you? What did
they say to you when they came to see you?

A. That they were now a dealership for
Réstaurant Manager and ASTI.

Q. Is that all they said?

A. And they knew we had bought a system and
had a new system in place, and this one had more
bells and whistles.

I said I wasn‘f interested at that
particular time.

Q. Okay. When did you next have contact
with Jason Unch?

A. I believe it was a month later at a food
show.

Q. Do you recall when that was that you had
the first contact with Jason?

A. It was in the spring.

0. I'm sorry. I should have ~-- I didn't
say -- I should have said Jason and Tom because
you said they wére together.

A. It was in the épring of '05.

Q. ‘Was there still any snow on the ground?

A. I don't recall.

Q. Is there any event that happened in 2005

ASAP COURT REPORTING
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23
can relate that to as to when that was,

such as a birthday of your family or an

anniversary or anything like that?

A.

Q.

Food show.

It was before the food show, about a

month before you said?

A.
possibly.
Q.

A.
Center.

Q.
attend?
A.

Q.

A couple weeks to a month probably --

And where was the food show?

In Pittsburgh at the David Lawrence
Is the food show something you regulérly

Yes.

Is it alwéys held in Pittsburgh at the

David Lawrence Center?

A.

Q.

A.

Q.

No.

But the one in 2005 was?
The one I attended was.
In 20052

Correct.

Did you see Jason and Tom both there at

that food show?

A.

Q.

I believe I seen them both.

And did you have a conversation with

ASAP COURT REPORTING
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A.

24

Yes.
What was 1t about?

They had a splice set up of Restaurant

Manager and they Jjust showed me an operating

system.

Q.

Q.

Okay.
Kind of a demo, let's say.

What do you recall about the demo that

Not very much. It was just a demo.

Was there anything about the demo that

~intrigued you, that made you more interested in

perhaps purchasing from Batcho's that system?

A.

Q.

Not at that time.

When did you next have any contact with

Jason Unch or Tom Quinn?

A.
Q.
A.

Pub.

I believe it to be a month or so later.
And where did that contact take place?

At the restaurant, at Denny's Beer Barrel

They came to see you together?
Yes, they did.
Both of them?‘

Yes.

ASAP COURT REPORTING
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Q. And what took place at that time?

A. They brought a computer with some 1images
of us with our big burgers, juét to show us what
they could do 1f we switchea over to Restaurant
Manager.

Q. Do you remember how long that meeting
took place?

A. It was during lunch. Ten minutes maybe.

Q. They hit you at the busiest time of the
day

A. Absolutely. Absolutely.

Q. At that point were YOu interested 1in
buying 1t?

A. No.

Q. Did they at that point tell you anything

about prices or what 1t would cost?

A. I can't recall if it was at that time.

Q. Had they maybe before that told you
anything about prices?

A. No, not really. I didn't inqgquire.

Q. When did you next have contact with
Jason Unch and/or Tom Quinn?

A. It was more towards the end.of June of
05, in there somewhere.

Q. Okay. And where did that contact take

- ASAP COURT REPORTING
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place?

A. At the restaurant, Denny's Beer Barrel
Pub. -

Q. Did both of them come to see you again?

A. Yes, they did.

Q. I assume -- did they call you before they
came or just show'up on your door?

A. I don't recall.

Q. Did they get you at lunchtime again?

A. I don't recall that either. I believe it
was after this time.

Q. | And what took place between thé three of
you at that meeting near the end of June of '057?

A. They brought a little bit more updated
system, not really anything pertaining to our
operation. It was like a demo operation. It
still had our images 1in the computer.

0. Was it more than what they showed you at

the food show of a demo?

A.» Yes.

Q. At that éoint were you stafting to get
interested?

A. I waé listening.

Q. What did you tell them‘when they left

that meeting?
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A. Maybe.

Q. When did you next see Jason Unch and/or
Tom Quinn, or have contact with them by phone or
e—mail,'whatever type of contact you might have
had?

A. I would say maybe a week later, maybe.

Q. And --

A. Maybe mcocre.

Q. | Somewhere around a week. It could héve
been a little -- it could have been a month?

A. Sure.

Q. It-wouldn't have been a month?

A. I don't believe so. I believe 1t was at .
the end of June into the first week of July in
some asﬁect somewhere. I don't actually recall
the exact date.

Q. You didn't keep a diary or anything?

A. Absolutely not.

Q. What took place --

Wés tﬁat with Jason and Tom both?

A. Jason and Tom again. My son, Dennis, was
there at that time.

Q. Was that the first time that your son had

met with them?

A. Dennis had met with them every time. He
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was there on every occasion.

Q. Okay. And what took place at that
meeting?

A. At that particular time Jason said, I
have some numbers for you if you want to hear
them. I said, sure, I'll listen to what you have
to say.

So he told me that fof approximately -- 1T
want to say -- I can't recall the exact amount(

$17,000 we could do a switchover from our system,
from Restaurant Manager and Silverware, that ASI
was offering us a Showéase Site.

I asked Jason, please explain that to me.
I'm not -- I don't guite understand what you're

talking about.

Q. What did he say?
A. Jason said this includes -- they waive --
they waive software fees. They put a package

together which included the same things as
Silverware had, employee scheduling, credit cara
interface, all the normal modules that run a POS
system.

Q. Do you know what some of those other

modules were?

A. It's in -- yeah, it's table service,
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customer loyalty program, employee scheduling,

inventory.b They offered three handheld units,
which was the only hardware involved, and licenses
for six POS units.

Q. Now, what you're referring to, toO provide
me with the answer to that question, 1is that same

e-mail of September 4, 2006; is that right?

A. That is correct.

0. The same one we talked about earlier?

A. Yes.

0. When Jason finished telling you all these

features and the price, were you ihterested then?

A. Very.
Q. How did that meeting end then?
A. Well, I asked Jason, I said, could you

confirm this with somebody from ASI because he had

no paperwork, no proposal in hand. It was Jjust

‘him making a statement. He said, yes, I can get

ahold of Lisa Wilson, whom I've been dealing with:
I said, fine.

Q. When you said whom I've been dealing
with, you meant he had been dealing with?

A. Who Jason Unch had been dealing.with
through Batché‘s.

Q. "QOkay.
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And I said, fine. So he at that time

made a call on his cell phone.

Q.
A.

Q.
you hear
A.
him call
standing
Q.

A.

A.

Q.

Who did he call?
Lisa Wilson, I'm assuming.
Okavy. What happened after he spoke? Did

him talk to Lisa?

Yes, I was standing right there. I heard
ASI, got Lisa on the phone. I was

there.

Okay. Did he have it on speakerphone?
No.

So you couldn't hear what she was saying?
No, actually'not.

When Jason finished talking to her --

He handed me the phone.

What happened then? What did you and

Tisa talk about?

A.
said, my

going to

guess so.

I just said, I'm Dennis Liegey. . She
name 1is Lisa. I'm understanding you're
be a Showcase Site for ASI. I said, I

I said, I like what I hear, and I said,

could you just confirm some of those things? And

she went

briefly over some of the things that we

just talked about, scheduling, and just briefly

over some of that.
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I can't recall the total conversation.

Q. Tell me what you do recall of it.

A. That's what I recall. I recall her
briefly going over what a Showcase Site was, what
it meant.

Q. Whét do you recall from what she said
that a Showcase Site was?

A. A Showcase Site --

Q. . What did she tell you? What is it you
recall she told you?

A. A Showcase Site basically got all the
bells and whistles with the system, and we were to

be able to show the system to potential buyers.

Q. You would be able to?
A. Yes.
Q. Was there anything said about'you being

regquired to show the system toO potential buyers?

A. I don't recall the verbiage, how she

exactly said that.

Q. She could have said that?
A. Possibly.
Q. Do you recall her saying anything about

Batcho's having to sell a certain number of units
before you would be entitled to all these

benefits?
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A. No.

0. When I say units, I mean sell the same
license to other sites, five other sites,
restaurant sites?

A. I don't recall that.

Q. If she had said something like that,
would you recall that for sure?

MR. NADDEO: Objection. Wait a minute.
I object to the form of the guestion. That calls
for speculation.

THE WITNESS: I don't recall.

MR. SEAMAN: Well, no --

MR. NADDEO: You are asking him to
speculate as to what she's thinking.

MR. SEAMAN: I'll rephrase the question.
I'll rephrase the guestion.

Q. You've indicated to me that you don't
recall whether she said anything to you about
having to -- about Denny's Beer Barrel Pub having

to assist Batcho's in the sale of at least five
other licenses to restaurant sites in order for
Batcho's -- in order for Denny's Beer Barrel Pub
to be entitled to Showcase Site designation?

A. I do not ever recall hearing that

conversation or having that conversation with
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anyone.

0. Jason Unch, or Tom Quinn, or no one from
Batcho's ever showed you an e-mail that they

received from Lisa --

A. No.
Q. -- that set forth those regquirements?
A. No .
Q. Did Jason Unch or Tom Quinn or anyone

else on behalf of Batcho's ever tell you that in
order for you to get the benefits of being a
Showcase Site, Denny's Beer Barrel Pub had to
assist Batcho's in the sale of five more licenses

at restaurant sites before the end of December 31,

20057
A. Absolutely not.
0. Did anyone on behalf of Batcho's ever

tell you that you would be entitled to a
50 percent discount i1f you didn't meet the
requirements of helping them sell five sites, that
you still might be eligible for a 50 percent
discount?

A. No.

Q. Did anyone at Batcho's ever ask you to
produge an inventpry foi the Silverware system

that you brought?
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A. No.

Q. Did anyone at Batcho's ever ask you to
produce a software key Or something to show that

you had acquired a license for the Silverware

software program?

A. Yes.

Q. Who asked you that?

A. Jason Unch.

Q. And when did he ask you that?

A. I don't recall.

Q. Was it before you agreed to buy the

Restaurant Manager software system from Batcho's?

A. I don't recall.
Q. Do you have any idea why he asked you if
you had -- |
A No
Q. -- anything to show --
Let me finish the gqguestion. This 1is
something I should have told you before. Let me

finish the question before you start the answer?

A. Sure.

Q. Thank you.

| Did Jason ever tell you why he wanted to
know if you could produce any kind of proof of

ownership of the Silverware software system?
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A. Not that I recall.

Q. And you specifically know it was Jason,
though, that did ask you about that?

A, Yes. Yes.

Q. Thank you.

(Dennis Liegey, Jr. Exhibit No. 1 was
marked for identification, attached hereto.)
BY MR. SEAMAN:

Q. Mr. Liegey, I'm showing you what has been
marked as Exhibit 1. Do you recognize that?

A. No.

Q. Have you ever seen that before?»

A. No. I don't recognize 1t.

0. Please take a good close iook at 1t once
more and then let me know whether you have ever
seen that before.

A. I don't ever recall seeing this document.

Q. Thank you.

A. At least this page of the document.

Q. That page of the document?

A. Well, whatever it ié.

Q. What 1is it you're --

A. Well, it says Page 2 so I'm not sure..

Q. Page 2 of a fax.

A. Oh, okay.
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No, I don't recall seeing this document.
Q. Did you ever have any contact with
Glen Batcho at Batcho Office Systems? Do you know
who Glen Batcho 1is?
A. I know Glen.
Q. He has a father who went by -- they have
the same name almost but he went by Andy, and the

son, Glen, went by Glen, right?

A. Right. Sure.

Q. So you know Glen?

A. I know who Glen is, yes.

Q.V Did you ever have any contact with him

regarding this software system that you purchased

from Batcho's?

A. I seen him at his office and that was --
I mean, I don't recall negotiating anything with

him whatsoever.

Q. Okay. Did you have another contact with
Jason and/or Tom after you had the phone

conversation with Lisa?

A. Yes.

0. = And when would that contact have been?
Ai I believe in July somgtimeG

Q. And where -did that take place?

A. At the pub.
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Q. And by "the pub," you mean your place of

business?

A. At Denny's Beer Barrel Pub, yes.
Q. And was that both of them again?
A. I don't recall whether it was both of

them at that time or not.
Q. © Who do you recall that it was?
A. I do recall Jason. That was my primary

contact.

0. What took place at that meeting?
A. Basically just him and I made the
agreement. I meaﬁ, the agreement had been made,

but we acknowledged that we were going to start
setting up training to make the transition, which
was -- I'm sure it was in July sometime.

Q. You formalized the purchase of it from

Batcho's; would that be fair?

A. Yes.
Q. Did you pay them any money then?
A. That I don't recall. I don't recall if

we gave them a down payment at that time or not.

Q. Do you recall if they asked for any money
then? |

A. I don't even recall that.

Q. Did you have any other phone calls with
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Lisa Wilson at that time?

A. No.

Q. Do you recall when the system was
installed by Batcho's?

A. I believe September. Towards the end of
September I believe.

Q. O0f what year?

A. Of '05.

Q. Who installed the system?

A. Jason Unch and Tom Quinn.

Q. What hardware was it installed on?

A. The hardware that was already present in

the building.

Q.  Your own computers?

A. Absolutely.

Q. And you had how many computers at that
point?

A. Five stations.

Q. Correct me if I'm wrong, I thought you

said that this software system was for six?

A. That 1s correct.
Q. Ckay.
A. Jason told me the extra license was. for

handheld units.

Q. And when Jason installed -- when Jason
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the handhelds?

A. The handhelds we never seen until, I'm

39

guessing, and this is a shot too, maybe November.

Q. Was there any problem that you didn't
have those handhelds until November?

A. The éystem -- nothing was totally
completed in the system on the installation.

Q. Was the system inoperable without the

handhelds?

A. No.

Q. So you could still use 1t?

A. Absolutely.

Q. Do you know who actually made those

handheld units?

A. No.

Q. Did you think or believe that they were
purchased by Batcho's from ASI?

A. I thought it was part of the package wi
AST. |

Q. Mr. Liegey, I'm going to show you the
Complaint that was initially filed in this case
start this lawsuit. Could you look at that for
me, please, and identify that that's --

MR. .NADDEO: Wait a minute. Time out.

th

to.
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What's the point of the gqguestioning concerning the
original Complaint when the effective document 1is
the Amended Complaint?

MR. SEAMAN: That was a Complaint filed
first.

MR. NADDEO: Yeah.

MR. SEAMAN: And then there was an
Amended Complaint.

MR. NADDEO: But what's the point? How
are these relevant -- how 1is the original
Complaint relevant to anything?

MR. SEAMAN: It contains certain
allegations of fact that I want to see if he can
verify.

MR. NADDEO: Okay.

BY MR. SEAMAN:

Q. Wouid you look all the way at the back of
the Complaint for me, please? One page forward,
and another page forward, and one more.

Is that your signature on what's known as

a Verification page?

A. It is.

Q. And what's the date of that?
. 7/3/07.

Q. And by verifying that Complaint, did you
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verify that the facts set forth in that Complaint

were true and correct?

A. To my knowledge.
Q. What does the Verification actually say?
MR. NADDEO: Oh, the thing speaks for
itself. I object to the form of the question. I

mean, are we gding to wade through the
Verification? It says the same as every other
Verification.
BY MR. SEAMAN:

Q. How many Verifications are you familiar
with, Mr. Liegey?

MR. NADDEO: Here, read the Verification
so we can take the rest of the day to finish this
deposition. This is crucial to this case.

THE WITNESS: I, Dennis F.

Liegey, verify that I'm the

President of Denny's Beer Barrel

Pub, Incorporated, and that I'm

authorized to execute this

verification, and further that

the statements made in the

foregoing Complaint are true and

correct uponvmy personal

knowledge or information and
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I understand that false
statements herein are subject to
the penalties of 18-PA-CS
Section 4904 relating to unsworn
falsification to authorities.

BY MR. SEAMAN:

Q. Thank you.

Do you recall, did you read and review

that Complaint before you signed 1t?

A. I believe we went over 1it.

Q. By "we," who do you mean?

A. My attorney and I.

Q. And that would have been who?

A. Mr. Naddeo.

0. I'm going to show you what's titled
Amended Complaint and ask you to look -- to do

same thing, 1f you would look at that for me,
please.
And that has a similar Verification,
correct? |
A. Yes.
0. And you signed that? That's your
signature on that Verification Page?

A. Yes, it 1is.

42
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Q. And you read and reviewed that prior to
signing it also?

A. Yes, sir.

Q. Thank you.

If you would loqk -- just so that -- I'll
tell you what, I've got another copy of 1it. I
want to show you what was marked as Exhibit A to
both of those documents, and I'm going to have
this marked as Exhibit 2, please?

(Dennis Liegey, Jr. Exhibit No. 2 was
marked for identification, attached hereto.)
BY MR. SEAMAN:

Q. Exhibit 2, does that appear to be the
same as what was Exhibit A to the Complaint and
the Amendea Complaint?

MR. NADDEO: Now, wait a minute. Look at

these.

THE WITNESS: Yes.

BY MR. SEAMAN:
0. Thank you.

You'll notice on that Exhibit 2 that
there's some -- in additioh to the typed |
information, there's some handwritten inforﬁatioh?

Al »Yes.

Q. Can you tell me 1if you're familiar with
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that handwritten information at the bottom of the

exhibit?

A. That is my -- that 1is my penmanship.

Q. and do you recall when you did that?

A. No, I can't recall that exact date.

Q. I'm nof asking for an exact date. Would

you recall in relation to the purchase of the
system when you did that? Did you do it right
after you got the invoice?

A. No.

Q. Did you do it in preparation for the

lawsuit?

A. I pelieve it was sometime afterwards,

sometime after the system was installed. I don't

know when, what period.

Q. Okay.
A I just don't recall.
Q. Can you explain for us what those

handwritten notations mean and why ybu put them on

there?

A. Handheld units were $1,500 apiece. They

were the hardware, the only hardware supplied by
Batcho's for the Restaurant Manager system.

The system itself was not working

correctly.
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Q. So the handheld part of it --

A. No one was ever trained. They were never

fully programmed.

Q. Okay.

A. So . they were actually unusable for our
building. There was no way we could have used
them. |

0. Did you ask Jason and/or Tom for

training?

A. Absolutely.
Q. What was their response?
A. At that time, Mr. Quinn was unavailable

doing other installations, I believe, and Jason
the same.

Q. Were they unavailable for months or was
it a short period of time?

A. Whenever we regquested 1it.

Q. How long do you recall it was that you
went from the time the system was installed until
you decided that the handhelds weren't something
you wanted to keep because you hadn't had
training?

A. I believe it was after the first of the

year. I believe it was in -- in '06, 1in the
beginning of the year sometime. I'm guessing.
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Q. During that entire period of time, had
you made a reguest of Batcho's for training on
these handhelds?

A. Several.

Q. And what was the response to the several
times you requested training?

A. They -- I believe Jason come out one time

and took one of my servers and took the handheld
units out to test them, show her how to use them.
Q. Okay. And what happened after that?
A. That was the only time I recall that he
actually did that.
Tom may have come up and took another one
of my waitstaff out to try to show them how to use

them also.

Q. By white staff, what do you mean?

A. My waitstaff. My waitresses.

Q. Waitstaff?

A. Yes.

Q. Wait as in waiters?

A. Yes, sirzr.

Q. Did thé handhelds ever work?

A. No.

Q. Was there a period of time during this

time that YOu were off work, or you were laid up,
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or you weren't available that your son was kind of
taking care of the business?

A. I don't recall.

Q. So at about the time that that happened
is when you believe you put the notation on this

exhibit?

A. I believe it was after the first of the
year. I believe if was in 'O0O6. I'm not sure
when.

Q. You indicated there's a 1-5-0-0, $1,500,

E-A-C-H, and that meant $1,500 for each handheld?
A. Yes;
0. And then there's a $4,500 that's circled.
That would be for the three handhelds?
A. That is correct.
Q. And over on the right;hand side there's a.

17603.00, below that 4500.00 (sic), right?

A. Yes.
Q. What were you doing there?
A. Seeing what my actual cost was I still

owed Batcho's.

Q. And what was the actual cost you.owed
Batcho's?

A. $13,103, I believe.

Q. And at the time when you made the
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notation, did you still own Batcho's that?

A. No, I don't believe so.

Q. What did you owe Batcho's at that time?
A. I'm not sure. I don't recall.

Q. What amount of money was paid by you to

Batcho's for this system?

A. Everything, I believe, but the $4,500.

Q. Now, this invoice shows two payments,

correct?

A. That one does, yes. I believe that was

one of his initial ones, yeah.

Q. It shows $5,000rand it shows §$2,

A. Yeah.

Q. It doesn't have any dates, does

A No

Q. Do you know when those payments
made?

A. No, I don't. Not offhand.

Q. What's the date of the invoice?

A. 7/8/2005.

Q. Would that be the date that the

equipment was installed?

A. No.

5007

it?

were

software

Q.‘ You've indicated that it was installed in

September you believe?
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A. It was —-- it was close to the fair and we
did not want to start operating and training for a
brand new system before the fair because the fair
is an extremely busy week for us.

So the installation began after that
period, the training and everything. It washafter
the first week of August.

Q. Do you believe you made these payments

before the system was installed?

A. I can't recall the exact date at this
time.
Q. Did you make any other payments besides

t+he two shown on here?

A. Yes.

0. When did you make those?

A. I can't recall.

Q. How many payments would that have been,

one Or more?

A. One or more.

Q. You're not sure?

A. I'm not sure at this time.

Q. And I'm not asking you fof exact dates
they were paid. I'm just asking --

Aa. I don't recall the exact dates I paid
them.
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0. I'm asking time frame. Was it before the
system was installed or after the system was
installed?

A. I don't recall.

Q. Do ydu still have any of those records
available that would show when the payments were
made?

A. Sure.

Q. Can I ask you to provide that information
to your attorney to provide to me?

A. Sure. |

0. | So what I'm asking for is for --

A. Payments.

Q. -- payments, dates and amounts of
payments that you made to Batcho's for the
Restaurant Manager system that was installed at
your place of business.

A. Yes. Okay. I understand.

Q. Right now you don't believe that there's

anything owed to Batcho's?

A. Oh, no.

Q. Did you ever pay anything to ASI?

AL No.

Q. Did ASI ever give you an invoice or a
bill?
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A. No.

0. In Paragraph 5 of the Amended
Complaint --

I've got my own. Do you -have a copy
there?

I'm going to read to you what 1t says and
Mr. Naddeo will want to be looking at his copy to
verify.

MR. NADDEO: No, I want him to look at it
to verify. You're asking him the gquestion, right?
BY MR. SEAMAN:

Q. Paragraph-S of the Amended Complaint
states that at all times referred to herein,
Defendant, Action System, Inc. clothed Batcho with
actual, implied and/or apparent authority to sell,
service and install ASI products.

Is that what that says?

A. That's what it says, yes.

Q. I want you to tell me what things did ASI
do, what conduct, what things did they do that
gave you the impression that they clothed Batcho
with that authority?

A. Clothed, please?

Q. It's not my word. That's in your

Complaint, in your Amended Complaint.
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A. They represented themselves as a dealer,
a dealership for ASI.

Q. Batcho's represented themselves?

A. They represented Batcho's Business
Systems, I believe they were called, as a
dealership for Restaurant Maﬁager.

Q. | You're saying that ASI did that?

A. I'm saying that Batcho's did that.

Q. Batcho's did that?

A. Batcho's represented themsel- --
represented ASI as their dealer.

0. And what did Batcho‘s do, what conduct
did they do, what things did they do for you to
get from that that they were ASI's dealer?

A. They brought brochures up. They brought

a setup on_a computer with Restaurant Manager
software.
Q. Okay.
MR. NADDEO: Can we go off the record?
MR. SEAMAN: You want to go off the
record?
MR. NADDEO: Yes.

(Recess taken.)

- BY MR. SEAMAN:

Q. Do you still have in front of you

52
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Exhibit 1, Mr. Liegey? I'm sorry, Exhibit 2. I'm
sorry, I have the wrong number.

A. Which is?

Q.. The invoice.

A. Yes.

Q. Down also at the bottom, there is, in
handwriting, no training, dash, no, dash -- I
think it's completed programming. Would that be
correct?

A. That's correct.

Q. And is that your handwriting also?

A. That 1is.

Q. What did you mean by that?

A. I meant by that no training and no
completed programming.

Q. T can read what it says, but what did you
mean?

A. I have 25 --

Q. -Whét -- who didn't get training?

A. We didn't, Denny's Beer Barrel Pub
waitstaff. |

Q. Didn't get.training on what, on the
handhelds? .

A. The handheid units.

Q. Did you have training on the rest of.the
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operation of the restaurant system?

Yes, we did.

And were you able to operate the system?

A.
Q.
A. Yes.
Q.

And it says no completed programming.

That also refers then to the handhelds?

There's a second page to that exhibit.

A. Correct.
Q. Thank you.
A. Okay.

Q.

That has some information at the top of

it, Wells Fafgo Financial Leasing.

A.

Q.
exhibit?

A.

touch screens 1s what it was.

is.

Q.

A.

Yeah.

Why was that -- why is that a part of the
What 1is that supposed to show?

This is sﬁpposed to show‘that we changed

That's what this

Explain what you mean, "we éhanged."

We actually changed hardware, went to a

better systemn,

a better hardware system to make

our system run more efficiently.

And when did you do that?

Q.
A. Geez. This is saying around June 15,
2006.

ASAP COURT REPORTING
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Q. And when you say it's saying that,
there's a date at the top --

A. Yeah, that's --

Q. -- with a time?

A. Yeah, there's a date at the top.

Q. With a time after 1it?

A. Yeah.

0. And further to the right of that on that

same line it says, Page 001 of 001.
A. That 1s correct.

Q. Would you believe that that i1s the

55

information that gets put on a piece of paper when

it's faxed?

A. Yes, it would be.
Q. So that doesn't mean that's the date.
A. Yeah, that doesn't mean it's that date.

That's correct.

Q. So about when did you purchase the new

touch screens?

A. I want to say approximately nine months

to a year afterwards.

Q. .Sometime in '06?
A. Yes.

Q. Definitely in '067?
A. Definitely.
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Q. And why did you purchase those?

A. Because of problems that were occurring.

Q. Problems with the hardware?

A. Problems with the software.

0. What were the problems?

A. Systems were freezing up, sScreens were
freezing up on the waitstaff.

Q. And by "freezing up," what do you mean?

A. Inoperable. They were inoperable.

Q. Explain to me freezing up . You end up
with --

A. You have one page -—--

Q. On your screen.

A. —— Oon your screen.

Q. And you can't get rid of 1t?

A. You can't get rid of it. You can't.send
an order. You can't do anything. It was freezing
up .

Q. Now, was that the only problem you were

having at that time?

A. No.
Q What other problems were you having?
A. Printers.

Q. Okay. What was the problem with the

printers?
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A. Delayed printing.
Q. Delayed printing?
A. Yes.
Q. What were the printers used for, to print

out the bill, the check for the customer?

A. They sent out the bill for the

customer.

They made the -- they sent an order to the

kitchen, sent an order to the bar, sent

particular station.

Q. The printer did?
A. The printer did, yes, from the
screen.
| Q. You had touch screens with the

that Batcho's installed. Would that be

had both in place.

it to that

touch

system

fair? You

A. They were in place.

Q. From the Silverware system?

A. Yes. Yes.

0. Right.

A Yes.

Q. And then you started having this problem

with freezing up.

A. (No audible response.)

Q. With the printers delaying the passing of.

information; is that fair to say?‘
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A. That is correct. That 1s correct. >

Q. Any other problems?

A. Many, but I just -- I can't recall what
they are all individually.

Q. Well, I'm sure you can understand that I
have to ask you about those --

A. I'm trying. Yeah, I'm sure.

Q. ~- because that's why we're here.

A. Sure. Sure.

0. So What were the other problems?

A. I'm just trying to recall them.

Q. Take your'time.

A. System would shut off.

Q. And how did that happen?

A. It would just shut off and go back to a
blank screen or.to an -- its front page, whatever

the computer's front page is.
I'm not very computer literate, I'1ll tell
you that.
Q. When you say the computer's front page,
did it go back to --

What would show on the screen?

A, Like a blue screen.
Q. Okay, nothing on it but blue?
A. Some icons on it.
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Q. What other problems? >

A. Those were the basic problems. The
freezing up, the printers. That's pretty much it.

Q. And the system shutting off, like you
said?

A. And the system shutting off, yeah.

0. And would that be 1it? I mean, you said
others. I mean, you can take some time to think
about 1it.

A. It doesn't take anything more to disabie
the entire operation than what I just told you.

Q. Now, how do you know what was the cause
of the freezing up problem?'

A. I don't.

Q. Okay.

A. I just know what I was told.

Q. And what were you told?

A. Jason Unch.

Q. What were you told?

A. Jason told me that he beliéved the
problems with your system were our old hardware
that we had purchased from Thomas Small.

Q. | Okay. Did thaf apply to the freezing ﬁp

and the printer delay and the system shutting off?

A. Yes.
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Q. So you acguired new touch screens?
A. Yes.
Q. New hardware?
A. Yes.
Q. Correct?
A. Yes.
Q. And who did you get those, that hardware,
from?
A. Well, we leased them from Wells Fargo.
Q. Okay.
A. Through Jason.
Q. Through Jason?
A. Through Jason, yes. He set -- he set the

hardware up, the hardware purchase up, Or lease 1
should say.

Q. And this doesn't show us anything about
what any of that hardware was, does it?

A. No.

Q. This page really doesn't apply to
Exhibit A, the first page, which is the invoice
from Batcho's to you, or does 1t?

A. No.

Q. Did you get another invoice from Batcho's
for the hardware that you leased from Wells Fargo?

A. Wells Fargo sends us a direct invoice.

ASAP COURT REPORTING
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Q. Do you remember what the cost of that '
was?’?

A. IT'm still paying and it's $369 a month, I
think, in that range. |

Q. And you would still have the paperwork
for that?

A. I'm still paying on it.

Q. Right. And would you have the paperwork

that would reflect your deal with Wells Fargo
through Batcho's that shows what computers you

purchased, what kind of computers or how many?

A. I don't recall if I have that
information. I would 1look.
0. Would you please look for that, and if

you find it, will you please provide that to your
attorney to provide it to me, please?

A. Yes.

Q. You're going to look and see whatever
documentation --

A. Absolutely.

Q. -- you have, either something from
Wells Fargo or something from Batcho's, that set
forth what those computers were.

‘A. Sure.

Q. And the price?

ASAP COURT REPORTING
1-866-38-COURT




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

O - @)

62

A. Sure.

Q. Do you recall, in looking at this page
from Wells Fargo, below on the right-hand side
below 36 months there looks like $10,500. Does
that mean anything to you?

A. Where's fhat number?

- Q. Near the top.

A. Yes.

Q. Does that mean anything to you?

A. Yeah, that's the purchase price. That
was the price for the new units.

Q. And how many new units did you get?

A. Four.

Q. Were those complete computers or just the

touch screens, just the monitors?
A. They were complete computers,

self-contained.

Q. And those were installed by who?

A. Batcho's.

Q. Just so you can help me, on the first
page of that exhibit under Terms -- there's a

column that is headed Terms, T-E-R-M-S =--
A. Uh-huh.

Q. -- it says four computers. What does

that méan?
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A. I believe -- I believe it means the

operational units. That means the ones that are

on the floor.

There's a back office unit also, which 1is
not included, I believe in that number. I believe
it's the four on the floor.

Q. Does this invoice mean you bought four
computer units from Batcho's?

A. My understanding was programming. That
meant they were programming. That was my
understanding.

.Q. You can tell us today from your own
recollection -- let me finish.

You can tell us today from your own
recqllection that whén Batcho's installed the
Restaurant Manager software system they did not

install any computers at that time?

A. No.
Q. You can't tell me that?
A. They did not install any computers at

that time.

Q. So you can tell me they did not?

>

They did not.

Even though this shows --

HoO

Even though --
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Q. -- four computers --

A Yes

Q.- -- you didn't buy them?

A. Yes.

Q. You think maybe it was =-- and correct me
if I'm wrong, I'm not trying to mislead you. I'm
just trying to understand it.

You think maybe it was just trying to
show that the POS Restaurant Manager was to be
used on four computers?

A. I don't recall. I don't recall that
statement. |
Q. Because it says -- it does say there six

terminals?

A. Yes.

0. Three-handheld systems.

A. Yes. Yes.

Q. So we don't know what the four computers
means?

A. No, not really. I ha&e no knowledge.

Q. ~If Mr. Naddeo could also show you the

Amended Complaint again, please, Paragraphs 9, 10,

11 and 13. If you'll just look at those briefly.

I'm just going to ask you, those refer to

something that you called upgrades and patches; 1is
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that right?

A. Correct.

0. Correct?

A. Right.

Q..' What did you mean by that? ‘What do‘you

think an upgrade and/or a patch is?

A. I believe the upgrade is something that
comes into your system as things changé, as years
change. That way you're not -- you do not héve to
keep purchasing new software and new hardware. I
think there's upgrades in'the current software.

That was my understanding of it.

Q. And where would those upgrades come from?

A. AST.

Q. And what makes you think they come from
ASI?

A. That's what I was told.

Q. By whom?

.A. Jason Unch.

Q. And what about the patches? What does a

patéh mean to you?

A. " My understandiﬁg of a patch, because 1
have very little knowledge of it, was problems in
the system and fhiough problems they send patches

from ASI from their computer network into your
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system to repair a problem you're having

currently.

Q. And where did you learn that?

A. From Mr. Unch.
Q. Mr. Unch didn't tell you that the

upgrades or patches would come from Batcho's?

A. No.

Q. Paragraphs 15 and 16 you refer to
updates. What do you mean by updates?

A. ‘Critical updates, again, according to

what Mr. Unch said, all the things that are
neéessary iﬂ your computer to keep 1t up and
operational. That's all I can say about that.

Q. So it would be fair to say anything you
know about updates, upgrades, patches was

something that Jason Unch told you? Would that be

fair?
A. Yes.
Q. | Paragraph 13 of the Amended Complaint

refers to an Exhibit B, and I'm going to show you
what that is.
MR. SEAMAN: If you could please mark
that as Exhibit 3. | |
(Dennis Liegey, Jr. Exhibit No. 3 was

marked for identification, attached hereto.)
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BY MR. SEAMAN:

Q. Mr. Liegey.

A, Yes.

Q. I'm handing you what has been marked as
Exhibit 3.

A. Yes.

Q. Have you ever seen ﬁhat before?.

A. Yes.

Q. And would you'describe for me what that
is?

A. It's a quotation from Pittsburgh
Hospitality. |

Q. And who was the quotation'to? Is that to
you, to Denny's Beer Bérrel Pub?

A. To Denny's Beer Barrel Pub in Clearfield,
PA.

Q. And it's dated June 6, '07°?

A. Yes.

VQ. Why did you have that guotation? What
‘was theipurpose of getting that quotatioh?

A. We had contacted ASI about our problems.

Q. When you say "we," you mean --

A.- Denny's Beer Barrel Pub;

Q. And who at ASI?

A. I believe I talked to Liéa Wilsoﬁ at that
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time also.

Q. - Okay.

A. I believe.

Q. Okay. So why have this quoﬁation from
Pittsburgh‘Hospitality?

A. -Well;}she referred me to another dealer
to -repair my problems.

Q. Okay.

A. That we were having problems with our
system, and this was the guotation that they
e-mailed us.

Q. And what was this to do? What were they.
going to do for you?

A. Keep our systemvup and running. They
were the contractorsvto take care of the system.

0. They were another dealer?

A. They were another dealer. They were a
Restaurant Manager dealer exactly like Batcho.

Q. | Were you looking to buy what's on this
gquotation from them? |

A, ‘No;

Q.- Why did you get the quotatioh?

A. We were trying to get ourselves repairea
is what —-.howAit all started. We did not.realize

that we were going to have to pay $3,675 plus $273
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sales tax for a total of $4,173 to get our system
up and ruﬁning again when we were already set up
to be an ASI Showcase Site from Batcho's énd AST.

Q. Ju§t to correct you, and I'm not trying
to hammer you on this, you said the price was

$3,675 plus tax?

A ~ Plus tax.

0. Look at that a little closer;

‘A. 53,675 plus $273 is $4,173.

Q. I admit'that it's a little bit hard to
read. The $3,675, isn't that a trade-in that

you're getting back from --

A. Competitive -- yes, competitive bid. I'm
just givinj you numbers. I'm giving you numbers
of what's on this document.

Q. So the price wasn‘t $3,675. That was an
amount that was going to be taken off because you

were being given a competitive software trade-in

' discount?

A.  Exactly. Yes. Yes,’ This 1is -- Was
their prbposal from Pittsburgh, yes. ;That's
cofrect.

Q. So what did you do about that quotation?

A. We didn't do anything about that

gquotation.
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Q. And why not?

A. We had Jeffrey Napkin (phonetic), who was
their -- basically their programmer came to our
site to tell us what we need. There was =-- this
‘is long'after the fact, this document.

Q. Long after what fact? |

A. Of them actually checking out our system
to see what the problem was.

Q. Okay. When did ﬁhey check out your
syétem?

A. I'm guessing 1t was sométime after April
of '07.

Q. Okay.

A. Sometime in that period.

0. And how did you --

You said you got the name of Pittsburgh
<Hospitality from Lisa?

A. Yes. David Eckles I believe was the
guy's name. Don't quote me on the last name.

Q. At Piftsburgh Hospitality?

A. Yes. |

Q. 'Did they come up and look at your system
at your place of business?

A. | Jeffrey Napkin did.

Q. Was that guotation done after that.visif?
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A. Yes, I believe so.

Q. In Paragraph 13, if you'll look at that,
please, of the Amended Complaint, you indicate
that Plaintiff paid $7,775 for a software system.

Is that what that says?

A. That's what it says.
0. Who did you pay the $7,775 to?
A. That was Batcho's, because we did not --

in your original, in Exhibit Number 1, we bought
no hardware, but we paid them $13,000, and in that
$13,000 was supposed to be.software, was supposed
to be the Showcase Site.

0. The handheld units?

A. Yeah.

Q. But the figure, the $7,775 --

A. That was --

Q. -- where did that éome from?

A. -- that was an assumption on what it cost

long before -4'of what software‘cost.

Q. An assumption?‘

A. \Yeah.
»_Q. Based upon the guotation you got from --
.A. No.

Q. Let me finiéhv-- from Pittsburgh

Hospitality?

ASAP COURT REPORTING
1-866-38-COURT




10

11

12

13

14

15

16

17

18

19

20

21

22

23
24

25

O O

72
A. No.
Q. Well, what was the assdmption from?
A. The assumption was going -- basically I

went online, and I'll be honest with you there, I»
went online to find out what software actually was
costing. And tﬁat was an assumption out of that

$13,103 that a basic package like the one I had in

my building would cost.

Q. So when-you say you paid $7,775 --
A. I actually paid 13.
Q. Then Paragraph 13 is incorrect; is that
right?
A. I need to confer with my attorney.
MR. SEAMAN: Fine. I'll leave the room.

MR. NADDEO: You don't have to.
(Recess faken.)‘
BY MR. SEAMAN: |
Q. Give me an explanation then of why

Paragraph 13 says you paid $7,775 when you didn't.

If you can.

A.‘ I can't. I cannot do that.
| MR. NADDEO: We got if right here.
THE WITNESS: I cannot do that.
BY MR. SEAMAN: | |

0. - Mr. Liegey, you've also alleged in this
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Complaint that you were not provided a license --

i'm sorry, the Amended Complaint, that you were

not provided a license to be able to operate the

system. Would that be a fair statement?
A. Not in those words.
Q0. - Okay.
A. We were provided a licensei It Was

retracted.

Q. A You were provided a license?
A. And it was retracted.
Q. Who retracted 1t?
lA. Apparently ASI.
Q  When you say "apparently," is that what

Jason said?

A. No.
Q. . What are you referring to?
A. I'm referring to an e-mail from Lisa

Wilson to  David Eckles --

0. Okay, that's ﬁhe same docﬁment --

A, =~ ~-- on September 4, 106.

Q. © Is that the same one we talked about
before?

A. Yes.

(Dennis Liegey, Jr. Exhibit No. 4 was

marked. for identification, attached hereto.)
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BY MR. SEAMAN:

Q. I'm going to show you what has been
marked as Exhibit 4 and ask you is that the same
document you were just referring to?

A. »Yes.

Q. And that's the same document we referred
to way>back in the beginning of fhe deposition?

A. Yes, it is.

.Q. Now explain to me again then how this
says that ASI retracted your liéense.

MR. NADDEO: I think you've got the wrong
e-mail.
THE WITNESS: Oh, I might have the wrong
e-mail.
We need to refer to an e-mail on
April 4, 2007.
BY MR. SEAMAN:
Q. And is that marked as an exhibit already?
A. I don't believe so.
No, it is not.
(Dennié-Liegey, Jr. Exhibit No. 5 was
marked fo:'idehtifiCation, attaqhed‘héreto.)
BY MR. SEAMAN: | |

Q. I will show you what has been marked for

identification,'attached hereto as Exhibit 5. Is
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that the same as what you're holding in your hand
and referring to?

A. It is.

Q. Tell me in Exhibit 5 then where that says
that ASI retracted the license.

A. 'if doesn't exactly say thét.

Q. What does 1t say that led you to testify
that they.retracted the license?

A. It says that ASI has never made an
attempt to recover the software key that allows
you to use this illegal software license. Illegal
software license is what keyed me .

Q. But the e-mail you Jjust read to me says

they never made any attempt to take it back.

A. Illegal software license.

Q. But you just read, did you not?
A. Yes. |

Q. I don't mean to argue with you.

MR. NADDEO: But'you are, and I think --
MR. SEAMAN: I take that back. I
withdraw thdthuestion. |
Q. Is there anything else in that exhibit
that led you to yéuk testimony that ASI retracted
the licenée?

A. . However, we cannot issue any
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76
software upgrades or otherwise

service the license you're using
until we receive payment on the
original license.

But does that say that they retracted the

That's -what it says to me. That's how I

A.
interpret it. That was my interpretation.
0. Can you 1look for me, please, at Paragraph

15 of Count 1 of the Amended Complaint?

A.
Q.

alleging

Okay.
Do you see in Paragraph 15 where you are
that -- i1t says:

The Defendant, by réfusing
to provide Plaintiff with an
operable software system as
expected, and by refusing to
provide critical updates
hecessary to render the ASI
"software system‘operable at
Plaintiff's place Qf business,
and by refusing to issue‘a
licensé to use said software to
Plaintiff) has breached the

purchase contract between
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Plaintiff and Defendant.
A. Yes.
Q. That allegation is saying that, am I
reading this wrong that -- and you‘te saying that

ASI refused

to issue you a license? Is that what

you're saying?

A. Yes.

Q. You just testified they did issue you a

license, but they retracted 1it.

A. It

yes.

is my assumption they retracted 1it,

Q. VWell, which is correct? Did they issue'

you a license and retract it, or did they refuse

to issue you a license?

A. Yes, they issued a license and retracted
it.

Q. How did they retract it?

A{ By asking us to repay the original fee

that Batcho
the program

Q. . Do

A
0. Do
A

was to pay ASI for the dealer -- for
that we were involved with -- »
you know whaf a --

the Showcase Site.

you know what a license 1s?

I know you have to have a license to

operate Windows. That's my understanding with
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this computer terminal.

0. You have to have a license to operate the
softwéfe?

A. Yes.

Q. And is there --

Do .you know what a dongle 1is,
D—O—N—G—L;E?

A. No. No idea.

Q. Do you know that that's a piece of
hardware that is called the hardﬁare key or
security key?

A. Security kéy, I've heard of a security
key. I've never heard of that though.

Qf Did you have one of these? Did you have
a dongle? I'll describe it for you so you know
what I'm talking about.

A. Sure.

Q. It's about a two—inch.squaré piece of
equipment that goes in the printer port of your,
computer. “

A ‘I can't tell ydu that.

Q. ' Can you tell me that you never got one?

A I don't know what it»is. 'I have no idea.

To be honest you can't tell me if you --

O

>

I can't tell you whether I have one or I
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don't have one.

Q. Do you understand that a software system
such as this cannot be operéted without that
security key. | |

A. . No. Again, I don't know what it is.

Q. What do you think a éecufity key 1is?
What's the purpose Qf a security key?

A. I have no éomment‘on that. I have no
idea what the purpose of it actually is.

Agaiﬁ, I'm not a sciftware or a computer
expert. I have no idea.

Q. Paragraph 21 of your AmendedVComplaint in
Count 2 you state that.the loéal agent -- ybu

state tha% the local agent of Defendant did bring
potenfial customers of Defendant thfough the 7
restaurant site of Plaintiff and showcased the
site and the ASI produdt at Plaintiff's site to

potential customers.

A. Yes.
Q. The reference in that to the word
"agent," we can disregard now, correct, according

to your attorney?

MR. NADDEO: Yeah, we'll call that

dealer.

/77
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BY MR. SEAMAN:
Q. Okay, we'll call the word agent dealer.‘
Who did you -- who came to your site to
see your system?
A. »Clearfield Country Club.
Q. Anybody else?
A, Pete Kutsick, I think the man's name was
at that time.
0. He was probably.the manager of the club
at the time? )
A. I believe he was.
iQ. Anybody else, any 5ther restauranté;
anybody else come to you?
A. I don't recall who,elsé~was there at this
time.
0. Would you like a little time to think

about it?

A. No, I don't recall. I'm not there 24/7.
I can't tell you whether there was or there wasﬁ't

anyone else there.

Q.  As far as'you know, though/ the country
club --
A. Well, in my presence, only in my

presence, the Clearfield Country Club was the only

one 1in my presence.

\
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Q. Did you do anything further? Did you go
to the Clearfield Country Club -

A. Yes, I did.

Q. ;— to a board meeting?

A; Yes, I did.

Q. And do-you femember when that was?

A; No, I don't. I don't recall the date or
the time.

Q. "I'm not asking you for a speéific date.
Was it in '067?

A. Yes, I believe so0.

Q. Spring, winter, summer? Do you remember

anything about that? Were you playing golf up at
the country club at the time or was there snow on
the ground?

A. I don't recall. I don't recall the exact
time. It was after the first of the year. Thatfs

all I know.

Q. Of-'067
A. Of '06.
Q. And what was your purpose 1in letting them

come to your site and in you going to the board
meeting at the country club?
A. I was asked to go by Jason Unch and

Tom Quinn.
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Q. Why?

A. To talk about the site at the pub.

Q. "At the --

A. At Denny's Beer Barrel Pub, yes.

Q. And what did you talk about? What did
you tell them?

A. Whatever guestions they asked me, I
answered.

Q. What questions did they ask?

A. They were mainly interested in inventory.

Q. Okay. Like what?

A. They were mainly-interested in an
inventory system. And all -- I made the statement
with them was they héd one.

Q. Ckay.

A. I had one that was inoperable at the
time. |

Q. . Did you tell them it was inoperable?‘

A. Yes.

Q. You told the country club?

A. ~ I told one of the guys there, whoe&er was

sitting there, that mine was not up and running at

this time.
Q. Did you say it had been up and running at

one point --
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A. No.

Q. - - aﬁd now wasn't working?

A. No.

Q. Was that the case, though, that it was
working at one time --

A. It never ran.

Q. It never ran??

A. No. We never accessed the inventory-
system on Restaurant Manager at any time.

0. Okéy. ‘What else, what other guestions
did they ask?

A. Mainly it was bar, bar questions,.how it

worked as far as once the server touches it, sent
it, sent the méssage to the bar, how it collected
iﬁformation, how it collected it on reports. That
was how it mainly was. That's --
I didn'f talk very much, I'1ll be honest

with you. I can't récall what I said. |

Q. Was ydur purpose -- tell me if I'm wWrong.
Was your purpose in being there to help Batcho's

in selling a system?

A. Sure.
Q. And in doing so, did you go with the
attitude of this system sucks. I'm not going to

tell them that it's any good?
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A. No.
Q. What attitude did you go with?
A. I went with the attitude that hopefully

I'll get my system repaired and they'll sell one

here.. That was my attitude.

Q. Somehow that Batcho's would help you

repair your system?

A. I was hoping to get the bugs out of my

system, yes.

Q. That Batcho'
A. Yes.
Q. If you went

would do that?

s would help you do that?

up to the country club, they

A. Absolutely.

0. That's what you --

A. That was my thought.

‘Q. Did you represent to the country club

that the system wasn't working'well for you and

you didn't like 1it?
A. They didn't

that guestion.

ask me -- they didn't ask me

Q; Did you tell them about the bugs that you
had? o

A. No, T did not. Mine is a total different
system. |
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Q. Well, they didn't know what -- maybe they
were going to buy the same thing as you.

A. It was my understanding they weren't.

Q. Do you know for a fact that they didn't?

A. Yes.

Q. And where did you learn that they did not
buy your system?

A. I'm a member of the country club and they
don't have the same setup we do. \

Q; Do they have a Restaurant Manager system?

A. rYes,—they -- they didn't. I haven't been
there to notice whether they changed that up or
not.

Q. After your visit to the board meeting,
the country club purchased a system, Restaurant
Manager sysﬁem, from Batcho's?

A. That was my understanding, yes.

Q. So you must have done a pretty decent
sales job then.

A; Tom Quinn and Jason did most of the
‘talking. And I can't recall, again, my
conversation.

Q. Do you remember the names of anybody that

was at that meeting from the country club?

A. Pete.
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Q. Pete Kutsick?

_ A. Pete Kutsick.

Q. He was the manager of the country club?

A. Yeah, I believe he was there.

Q. Were ybu a member of the cduntry club at
that time?

A. I don't think so. I don't-think I was.

Q. Okay.

A. I might have been. I'm not saying I
wasn't. I've been in and out of there a couple
times.

Q. Anybody else that you remember, the names
of people that were there at that meeting?

A. No.

Some young =—- Ssome gal but I can't
remember what her name was: I have no idea.

Q. Do you recall if there were any employees

of the country club that would have been there --

A. I don't.

0 -- besides Pete?

A. I don‘t recall ﬁhat.

Q Did your Son ever teli you of any other

restaurants that came to your site to observe your
system?

A. I'don’t recall that.
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Q. Did Jason or Tom ever tell you of any.
other restaurants that came to your pub?

A. I don't recall them ever having a
conversation with me about that.

Q. When did you first experience the
problems with this system?

A. From the very beginning.

Q. When would that be?

A. September.

Q. Right after it was installed?

A. Yes.

AQ. Did the system ever work for you? ' Did it
ever work satisfactorily? .

A. It's a 50/50 deal. Sometimes it worked;
sometimes it didn't. |

Q. And by "50/50," you mean half the time it
would work, half the time it wouldn't; .is that
what you mean?

A. It just -- . it never worked correctly from
the'very beginning.

Q. Okay. And it's the same problems thatv
you told us about before?

A.‘ Yes, sir; Yes, sir.

Q. The freezing up, the printer --

A. Yes.
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A. Yes, sir. |

Q. And that started right from the get-go?

A. Yes, sir.

Q. Did you approach Jason and/or Tom about
those problems?

A. Many times.

Q. Andidid they do anything?

A. Oh, they'd come up and tried to do
everything they could to rectify the prleem,

Q. But they couldn't?

A. No.

Q. How long did you go on operating that
system? |

A. We changed out in -- I'm going to say May
of '08. I'm thinking.

| Or, no, excuse me, May of '07. I'm
"SOrry.

Q. You changed to another system?

A. Yeah, we started I think it was in around
that period, May, June, July. I don't recall. It
was -- then we went back to Silverware 1s what we
did. |

Q;v Okay. You went back to where you were?

A,v Absolutely.
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Q. And who did you buy that from? >
A. The same guy, Thomas Small.

Q. Down in West Virginia?

A. Absolutely.

Q. Did they have anybody local here to help

you, or was it the same problem with the distance?
A. No, we got into a maintenance program,

which at that time was available.

Q. It wasn't before?

A. Not to my knowledge. Not saying it
wasn't. It was -- not to my knowledge.

Q. And what did you‘purchase from

iExpediter?

A. We actually just re-updated the software

is what we did. That's what I purchased.
Q. Re-updated the Silverware séftware?
A. The Silverware software, yes.
Qﬂ Do you have that at home anywhere or are

they in the office records that would show like an
invoice, a bill or something you got from
iExpediter --
A. Yes.
Q. -~ for that purchase?
Would you provide a copy of that, please,

to your attorney to provide to me?
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A. Absolutely.

Q. Thank you.

Have you had any problems with that
system since you've been operating that?

A. None. | |

Q. Not one?

A. (No audible response.)

Q. Are there --

A. There's minor problems that occur in
every system because that's what computers are.
I'm not talking about minor problems. I'm talking
about things that shut you down for aAday.

Q. What minor problems have you had with the
iExpediter?

A! Maybe a credit card will go offline due
to a storm, things like that. That's all.

Q. - Did you have to purchaée any new hardware
for that system?

A. I don't believe so. I don't think I did.

Q. Do you recall today --
I know you're going to get me the

documents, but do you recall anything today about

what the price of that updating of the Silverware

system cost you?

A. Somewhere -- I think it was right around
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$4,000, I believe, that portion of it. And the
maintenance agreement was another $s2,000, $2,500
or something like that. |

(Dennis Liegey, Jr. Exhibit No. 6 was
matked for.identification, attached hereto.)
BY MR. SEAMAN:
Q. I'm showing you what has been marked as
Exhibit 6 and providing a copy to your attorney.
Can you look at that for me, please?
A. Yes. |
0. Have you ever seen that before, orx
anything similar ﬁo it? Take your time and look
it over.
A. Yeah. I don't recall this document.
Q. Do you know what an End User License
agreement 1is?
A. No.
Q. Have you ever experienced anything with a

computer when you're opening software and before
it will operate for ybu, you have to accept,
A-C-C-E-P-T, the license or you have to aécept
that you will agree with the items of an End User
License agreement?

A. Do I recall seeing that?

- 0. Something'like -- I'm not talking about

ASAP COURT REPORTING
1-866-38-COURT




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25 -

O O

‘ 92
just on this Restaurant Manager, but on any kind
of software, when you open it up that there will
be a thing -- a window will pop up and you'll have

to accept, A-C-C-E-P-T, something, the terms of an
agreement in order to be able to use it? Did you
ever have that happen?

A. I can't recall that,'but I might have,
but I can't recall at this moment.

Q. But you don't have any recollection of
seeing this particular document or an End User
License agreement with terms like that in here

anyplace else?

A. I don't recall that at this time.
Q. All right. Thank you.
MR. NADDEO: This is a complete document?

MR. SEAMAN: Yes.
THE WITNESS: Yeah, I don't recall that.
(Dennis Liegey, Jr. Exhibit No. 7 was
marked for identification, attached hereto.)
.BY MR. SEAMAN:
Q. I'm showing you what has.been.marked as
Exhibit 7 and providing a copy to your attorney.
Have you ever seen fhat document before?
A. No. No, sir.

0.  You understand that you bought the
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software package from Batcho's, correct?

A. (No audible response.)

Q. Is that correct?

A. They were the dealer, yes.

0. And Batcho's bought it from ASI. Did you
understand that?

A. I believe so. I believe so.

Q. What I've shown you in that exhibit is
the invoice from Batch- -- from ASi to Batcho's
for the system.

A. Okavy.

Q. Does that show the items of things‘ﬁhat
you bought from‘Batcho's, all the different

" modules you talked about?

A. It's similar.

Q. What would be different?

A. I don't recall a fingerprint, caller 1D,
scannef, video overlay, coin dispenser, berg
liguor control.

I don't understand -- or, I don't recall
that at all.

Q. -The rest of the iteﬁs, do they look like
things that you thought you were getting from
Batcho's?

A. They -- it looks -- it appeérs to be the
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thing that we were supposed to get being a
Showcase Site!
0. Okay. If I may, I just -- a couple more
guestions. I don't have that much more.
In the original Complaint, do you have
that document there, Mr. Naddeo?
MR. NADDEO: Yes, I do.
BY MR. SEAMAN:
Q. Count 2, Paragraphs 11‘through 24 -- I'm

sorry, 19 through 24. I can't read my own
writing.

In that count, Mr. Liegey, you're making
an allegation that Batcho's improperly installed
the éoftware system; 1s that correct?

A. Yes.

Q. And in Paragraph 23 of that Complaint,
you allege that you have obtained an estimate for
re-installatién of the ASI Software System at
approximately $3,100°7

A. Yes.

Q. And it says'a true and correct copy.of.
evidence of the same 1is aftached here as
Exhibit B. Now, there is no Exhibit B to the
Complaint.

MR. NADDEO: Yeah, there is.
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MR. SEAMAN: There 1is. I retract that.

Q. That's the quotation that we were talking
about before from Hospitality --

A. Pittsburgh Hospitality.

Q. -- right?

A. That is correct.

Q. S0 --

A. ASI's dealer in Pittsburgh.

Q. So that's an estimate you got?

A. That was just an estimate. I think that
the -- yeah, I believe that was the estimate;

0. And that's an estimate you got for
re-installation of the ASI software?

A.  Yes.

Q. How does that exhibit show that the cost
would have been 53,1007

A. It should have been your Exhibit -- your
Exhibit B should have been the actual --

Q. Not my Exhibit B. That's your Exhibit B.

A.. Or my Exhibit B, that should been the
actual cost. That should have been.

Q. .Do you recall making any demands or

requests on Batcho's Office System to resolve your
problem?

A. Constantly.
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Q. Okay.
A. Constantly.
Q. What type of demands or reguests did you
make?
A. -Come up and get me running correctly, get
my software, to get everything running correctly.
Q. Did you maké a demand to resolve the
whole problem?

A. Did I threaten them? Is that your
guestion?

Q. No, I didn't ask 1if you threatened.

A. I asked them to come repair my system.
That was the only demand I had.

Q. I'm going to show you in your Answers to

Interrogatory Number 14 --

A. Okay.

Q. Well, that guestion was posed to you --
actually was posed in Interrogatory Number 13.
Did you ‘ever make any demand or request, and then
in parentheses in quotations marks is thé word
demand, upon Batcho Business Machines, Inc. to in
any way resolve the subject matter of the suit;
and the answer was yes.

And 14 says, if the answer to the

preceding Interrogatory is in the affirmative,
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state who made. the demand, and it says,
Dennis Liegey, Sr.
A. That's my father. I;m Dennis Liegey, Jr.
Q. So that should be Junior rather than
Senior?
A. It should be.
Q. You made the demand.
Then B says, when the demand was made -—--
state when the demand was made?
The‘answer is, exact date unknown; Afterx

AST refused to license the software or provide

patches.
A. Yes.
Q. Now, we've already talked about today

that they didn't refuse to issue you a license;
they gave you a license but then you said they
retracted 1it?

A. And then they tried to charge us again
for what we already paid for.

0. And I said to whom was the demand made
and your answer was Jason Unch. |

And the content of the demand, your

demand to them was, what could Batcho Offiée
System do to straighten the situation out?

Does that sound right? Is that fair?
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A. Yes.
Q. And it says the content of the reply of
the demand -- the‘content of the reply to the

demand, so Jason said to you, pay ASI for the
software; is that right?
A. Pay ASI, yes.

Q. Is that what he said to you when you

98

said, you know, what can you do to straighten this

situation out? He said to you, well, you go pay

ASI?
A. They want mohey. That's what he told ﬁe.
0. You already paid Batcho's, right?
A. Exactly. That was my point. I already

paid it once.

Q. Yeah, why should you pay it twice?
A. Exactly. That's why.
Q. Do you recall when that took place? Not

the exact date, but was that sometime after the
first of the year in '06?

A. Yes.

0. Was it sometime after the first of the
year '077?

“A. I'll tell ybu -- I'11l tell you, it was

prior to -- it was prior to the 2006_$how in Las
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Vegas where I met the CEO of ASI and complained to

him.

Malison?

A.

Q.

And who was that?

I'm glad you asked. Alex Malison.
Okay. Now, you're just showing me --
May I see that?

Sure.

You're showing me a business card?
Yep, that he handed me.

From ASI?

Yep.

That has the name Alex,iM—A—L—I—S—O-N,

A. Yes.

Q. CEO?

A. Yes.

0. What I'd like to do is make a copy of
that.

A. Absolutely. Sure.

Q. And this was 1in Las Vegas?

A. Yes.

Q. Would you leave that out for me so I
den't forget. Thank you.

A. Yes.

Q. And about when was that?

ASAP COURT REPORTING
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A. I believe it was in March of '06. I

think that's when the show was.

Q. And what did you say to this gentleman
when you met him?

A. Well, I just séid to Alex -- which I
didn't know was Alex. I just went up and was
questioning the problems I was having, the
freezing of the screens, printers not working, and
asked him what I would possibly do about it
pbecause I wasn't getting -- getting anywhere with

my dealer.

0. And what did he tell you?

A. He asked me a little bit about the
operation. I told him about the operation.

Q. Of your business, you mean?

A. Yes, sir. He asked me how maﬁy stations

I had, which I told him. He asked me exactly the
same guestions you just asked me, what was the
problems. I said the screens are‘freezing, the
printers weren't working,.that type of thing.

He asked me if I was shutting the system
down becéuse the system needs to shut down
odcasionally apparently to reset, which I don't
really understand all that, but I was told that by

Mr. Unch also. I said, yes, sir, we're shutting
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1-866-38-COURT




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

e

101
them down three times a day.

Q. Did he say anything else to you about
this?

A. He said you shouldn't have to be shutting
them down three times a day. I said, that's my
point why I'm standing here talking to you.

Q. Okay. Did you say anything else to him

about the problem?

A. Other than what I just told you, I'm

pretty sure --

Q. Did he say anything else to you?
A. Not that I recall.
Q. Okay. Please refer to the Amended

Complaint, Count 2, Paragraphs 17 through 23.

A. Paragraph what? I'"m sorry.
0. 17 through 23, if you would read those.
A. Sure.
Yes.
Q. Okay?
A. Yes.
Q. Paragraph 18, you're stating that

Defendant, meaning ASI, through its
representative, Lisa Wilson, directly offered to
Plaintiff, meaning the pUb, that if the pub agreed

to be a Showcase Site of the Defendant's product,
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the Plaintiff would be afforded certain benefits.

How did she directly relate that to you?
Was that in person, in a letter, on the phone?
How was that done?

A. Phone call.

Q. Was that the phone call that you referred

to earlier whefe Jason called her on his cell

phone?
A. Yes, it was.
Q. Was that the only phone call, only phone

conversation you had with her at that time?

A. At that time, yes.

Q. Any other phone calls you had with her
were after you already purchased the system, would
that be fair?

A. I don't recall if that's the only one. I

can't recall if that was the only time I talked to

Lisa on the phone. I may have talked to her one
more time. I'm not sure.
Q. You may have talked to her one more time?
A. I may have. I can't recall.
Q. - And if you know, was it before or after.

you purchased the system?
A. Oh, after. It would have been after.

0. And what were the benefits -- you said

* ASAP COURT REPORTING
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you would be afforded certain benefits. What was
the benefit that you would be afforded if you
agreed to be a Showcase Site?

~A. Six POS licenses, handheld station
license, handheld interface, table service, table
mods, add-on modules, guest accoﬁnts, gift
certificates, prepaid cards, customer loyalty,
employee scheduling, inventory module control.

The patches, upgradeé, everything fhat --

all the bells and whistles that go with Qperating
a system.

0. And you started off by reading that off

the invoice?

A. Absolutely.

Q. From ASI to Batcho's; is that correct?
A. Sure. Sufe.

Q. And she went through all of the items

with you and told you --

A. I can't -- I can't recall --

Q. Please let me finish the guestion.

A. I dbn't recall.

0. Did she go through and name each one of

those items that you just said during that phone
conversation that you would get each one of those

things?
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A. I can't recall if she named them all. Ho

Q. Okay. What do you recall she said?

A. T recall her talking about licenses. I
recall her talking about table and inventory. I

mean, we skimmed over basically the proposal over
the phone, everything that Jason had told me.

0. Okay. Jason didn't have anyfhing in
writing at that time. That was why you wanted to

talk to somebody at ASI, right?

A. Well, whenever someone says -—-
0. Is that right?
A. Yés; Yes. When someone said Showcase

Site, I did not really know what it meant.

Q. Okay.

A. Until she explained to me what a Showcase
Site was.

Q. And by "a Showcase Site," what you
thought it meant was you were going to get those

things that you just stated?

A. Absolutely.

Q. Except she didn't say each one of those,
did she?

A. I can't recall if she said all of them.

Q. What was your basic understanding that

you were going to get?
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A. My basic understanding was everything 105
just previously told you.

MR. NADDEO: You know, you don't have
to ;— that's been asked and answered half a dozen
times or more today, and I'm going to object. You
don't have to answer 1it any more.

THE WITNESS: Okay.
BY MR. SEAMAN:

Q. In Paragraph 20 you're indiéatingvthat
you paid the sum of $13,103 for the Restaurant
Manager Software System; is that right? It's in
Paragraph 20 of your Complaint.

I'm just asking you, does the Complaint
say that you paid $13,103°7

A. Yes, it does.

Q. And what you paid for was the Restaurant
Manager Software System?

A. Yes.

Q. And at the time you paid for it, you were

under the impression you were a Showcase Site,
right?
A. Yes. At the time I paid for 1it, I was
under the impression I was a Showcase Site, yes.
Q. And you didn't have any objection to

paying it at the time, I guess, right?

ASAP COURT REPORTING
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A. Absolutely not.
Q. Did you think somebody
you back the money?

A. No.

(Recess taken.

BY MR. SEAMAN:

Q. You did not expect, Mr.

were going to get this software

A. No. Never.

Q. You thought you were going to get the

items that you mentioned, that's what you read

that invoice?

A. The items that Jason --

Q. And you got those, right?

A. Yes.

Q. Would it be fair to say then that the

only thing you didn't get, or things you didn't

106

was goling to pay

system free?

Liegey, that you

off

get that you thought you were bargaining for, were

the upgrades and the patches?
A. No.

0. What else did --

Do you think you didn't get those?

A. I didn't get a --
You want to know what

0. Yes.

I didn't get.

ASAP COURT REPORTING
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A. I didn't get -- I didn't get a complete
system. I didn't get everything that's on the
paper you just provided me. I didn't get any
inventory control modules that worked --

Q. I mean, you got one.

A. But it doesn't work. It still doesn't
work.

Q. Just so I'm clear, you got the items that
are on there. You're just saying they didn't
work?

A. They don't work.

Q. But you got them?

A. We got them and they didn't work.

Q. So that's what your complaint is, they
didn't work?

A. My complaint is that we couldn't get this

thing repaired, that the critical V—iS patches or
whatever patches were that were needed were never
supplied to us.

Q. They were never --

Number 1, they were never'supplied by

Batcho's; ié that correct?

A. They were never supplied by ASI.

Q. But they were never supplied by Batcho's,

correct?
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A. I don't think Batcho's --

Q. Just answer the question. Did Batcho's
ever supply that?

A. Not that I know of.

Q. And you're saying ASI didn't either?

A. I'm not aware of what they supplied and
what they didn't. I'm not saying they didn't
supply any at all. I'm not aware of what they
supplied and what they didn't supply. I have no
idea. I just know my system didn't work.

MR. SEAMAN: Can I have one moment? I
want to confer -- I think we're done, but I just
want to confer with my client and I'll be right
back with you.

(Dennis Liegey, Jr. Exhibit No. 8 was
marked for identification, attached hereto.)

(Recess taken.)

MR. SEAMAN: I don't have any other
gquestions.

(Whereupon, the deposition was concluded

at 3:59 p.m. Signature waived.)
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COMMONWEALTH OF PENNSYLVANIA )
) 55

COUNTY OF ARMSTRONG )

I, Diane G. Galvin, Notary Public within
and for the Commonwealth of Pennsylvania, do
hereby certify that before the taking of the
deposition, the said deponent, DENNIS LIEGEY, JR.,
was by me first duly sworn to testify to the
truth, the whole truth, and nothing but the truth,
and that the above deposition was recorded in
stenotype by me and reduced to typewriting under
my direction.

I further certify that the reading and
signing of the transcript of the deposition were
waived by the deponent and by counsel for the
respective parties and that the said deposition
constitutes a true record of the testimony given
by said deponent.

I further certify that I am not a
relative or employee or attorney Or counsel or
financially interested directly or indirectly in
this action.

I further certify that the said
deposition was taken before me at the time and
place specified in the notice.

IN WITNESS WHEREOF, I have hereunto set
my hand and affixed my seal of office at
Kittanning, Pennsylvania, on October 30, 2008.

DIANE G. GALVIN
NOTARY PUBLIC

COMMONWEALTH OF PENNSYLVANIA
Notarial Seal
Diane G. Galvin, Notary Public
Whitaker Boro, Allegheny County
My Commission Explres July 22, 2010
Member, Pennsyivania Association of Notaries
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vAAbJ_JJA.AL ArivovuDw TTTTEEe
Hubject:Invoice for license
Date:Fri, 07 Jul 2005 14:09:43 -0500
From:Lisa Wilson <lwilson@actionsystems.com>
Te:Jason Unch <pos@bosisp.com>

JUL 25 2008 1:14PHM HP LASERJET 3200 - '

I have reviewed the qualifications of Denny's Beer Barre. Pub and find
the site well qualified to serve as a strong reference s:te for Batcho's
Office Systems. Given the reputation of the restaurant aad the
committment of the owner, I am confident this site is in 3 position to
help you generate new business in the local restaurant comnunity.

Therefore, in exchange for your committment to meet Batcli>'s sales quota
for the second half of 2005, I would like to offer an extinsion on the
reference site software that most new ASI resellers are 1aequired to
install during their first year. In other words, if the Denny’'s
installation does help you secure more business and if you are ablée to
sell at least 5 more site licenses restzurants between now and December
31, 2005 ASI will waive the entire invoice for the softwiire you install

there.

However, because we are going beyond the standard one yez:: explration
date on the reference site cffer, we will process it diffurently than we
de during the initial dealership launch period:

When you place the order for the reference.site software, ASI will
‘invoice you for the full value of the scftware. But the invoice will be
1asued 120 days net....(or however many days are pending .ntil December
31, 2005.) If you then order an additional 5 software lirenses before
December 31, 2005, ASI will waive the entire invoice for 1lhe Demny’s
system. However, if Denny's is NOT able to help you sscire 5 more

szles in 2005 then, clearly, they will not have lived up o their end of

the bargain in terms of boosting your szales.

I suggest you explain the situation clearly to the restaurant owner to
make sure he understands what's.involved in being a refercnce site for
ycu. In fact, to make things clear you should ask him to shoulder part
of the responsiblity for serving as a raference site by pissing our deal
on to him: Tell him that if he helps you close five more sales between
now and the end of the year you can give him the entire s:ftware package
for free. If, however, he cannot use his standing in the restaurant
community to help you generate new business, then you can give him only
a 50% discunt on the list price of the software.

And come what may this site WILL be eligible for a 50% discount simply
by virtue of the fact that they're replacing a competitiv: POS System
within 12 months of purchase. This 50% competitivs upgrade discount
will be applied to the Denny's invoice as soon as you submit to ASI:

the invoice Denny's paid to purchase the competitive software
the competitive software key of hard-drive, etc (whatever ‘it is
that represents the license purchased)

Th: competitive upgrade discount is applicable regardless of future
sales you may or may not make in 2005.

Yo.urs,

Lisa

Lisa Wilson

ASI, Mandging Vice President
(3101) 445-6100 x104
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_ Batcho\Office Systems A ' O Invoice

08/9//7/05’

110 East Market Street , . _
Clearfield, PA 16830 LIE6Cy Date—].  Invoice #
' 7/8/2005 / 114631

/

- . N———
Bill To - Ship To
| DENNY'S . ‘
Denny's Pub ’
-}.1423 Dorey Srreet
Cle=arfizld, PA 16830
P.O. Number - Terms Rep Ship Via F.0.B. Project - “Tf' B
Net 30 B | 78r005
Quantity ltem Code Dascription Price Each Amount
1 | 4computers POS Restaurant Manager Six Terminal Thres Handheld 17.603.00 17.603.00T
System ) .
PMT : AMOUI\T PAID : -5,000.00 -3,000.00
PMT - | ANIOUNT PAID “ S -2,500.00 " -2,500.00
o . 6.00% 1,056.18

PA Tax

y.' | ' ///’*7“*‘ - TOta‘ . | muw&m}
9*5 DHI@ (D> ;Qﬂ/iwﬁmo \5_@) oo ”f@%&f@d

1 5 o

. /\b CZ/;/V\)')M;&L Pd»l[?lml/‘fz }m

s | |
NO TRl 2y ~
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05/15/2006 05:22P% ) @ PAGE 001 OF 001 ./

WELLS FARGO FINANCIAL LERSING Credit Decision
Phone: (8288) 4B87-56b661 Fax: (800) 242-~-72532 Fax to: (814) 785-3411
Jzliver To: GLEN BATCHO SR , Company: BATCHO BUSINESS MACHINES, INC
From: BARBARA CRONIN ) Cust Nm: DENNY5 BEAR BARREL PUZ INC
Dezcision: APPROVED Application No.: LB3271

Approvad Amount: 11350
Documentation Reguired:
TERM/RESIDUAL 356 MONTHS
FACTOR/YIELD/GDA $ OUT 0.0331
ORIGINAL EQUIP COST 510500.00
STIGNER CORPORATE OFFICER
EQUIPMENT _ NOT LISTED
Commemnts:

the business. Maximum funding is subject fo MSRP limits =nd

TS T

raztes established for uour pLogrnm Funding is contingent upon our
znd zcceptance of all propsr customer, vendor and othsr documsntztion
ng without limitation thn docum=nus identifi=sd sbove), all. as
ed znd requﬂred by wslls Fargo Fimzncizl L:atljg, and thes customsr's
EFITICATI0ON OFf HZCCBpPCance 07 the equvpmant W=T1Ts Fargo Finmancial
mzy -revoks this approval zt any time prior to ths complste

f all such reculrﬂmﬂnts or in the event of fraud or a material

erze changs in the customer's financizl CDﬂdltlDﬂ Thls 2ppT cvaT ulll

quwlCaLJg -xpire-in-ninsty-30)—-days< - - C
Please contzct your Program Repressntative wvuh any quDSulDﬂS

» ADDITIONAL CREDIT AVAILABLE '
DENNYS BEAR BARREL PUB INC may gqualify for additional credit of Sysxx63,400.
Please contact your Program Peprescn»atwve for terms and conditions.
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Quotation
Prepared for

Denny's Beer Barrel Pub
Cizzriield, PA
Required Purchase

57520 U

* Software Subscription for the First Year
* Software Subscription for t

S’72000
= i) $4,000.00 ]
m:mpl@yea S Thkesph , [/O
Repering) : oD
i . : $175.00 ,60/

RM Table Service License

RM Tabs License " S ’ $173.00 . /I
$800.00 ééy

RM Accounts Module (Gift Cards)

RM Customer Loyalty $800.00
RM Inventory Control Module $800.00 .
$600.00

RM Credit Card Authorization Interface

COmDGUt!VB Soﬁware Trade-In _-B3,675. OO

*Saies tax and Shipping will be calwlst:d attime of Invoicz

> Inzludes cash discount

$387.50 per month‘
the Second Year, $80.00 per month

~ Up front cost would be §526 for the external drive

plus fabor.

Quote valid for 30 days from receipt

. 7882 Sraubﬂnwhe Pike » Oakdale, PA 13071
CTOT Tt T = = Dhong: 72450552540 < v

prepos@oomeasingt - [ ExHiBIT

*5 /0/)<// of

LIEGEY

EXHIBIT "B"



MAR-14-2008 FR1 12:36 PM LAW OFFICES FAX NO. 814 765 8142 P, 02

Mail :: INBOX: Tech Suppor@ Denny's Beer Batrel Pub @ Page ! of 1
_ i 8L 19 = &4 < L. INBOX
i Maitdors Qptinns Search Problom? dank Mzl delp Acdioss Cool degoul . Open Folder

INBOX: Tech Sunpoert for Denny's Resr Barre! Pub oo ooy This message to
(832 of 1031} L 5
Delete | Reply | Reply to All { Forward | Redirect | Message Source | Save as | print Back to INBOX <P
Date: Mon, 04 Sep 2008.11:34:27 -0400 - :
From: Lisa Wilsen <iwilson@actionsystems.com= &
To: phspos@comcast.net &
Ce: dennypub@pennswosds.net & | knapton@comcast.net &
Subject: Tech Support for Denny's Beer Barrel Pub

ATTN: David Eckels

Pittsburgh Hospitality Systems
7863 Steubenville Pike
Oakdale, PR 15071
724-695-2540

Dear Dave ==

Denny's Beer Barrel Pub was originally setup as a Showcase Site for
ancther ASI dealership, Batcho Business Systems. Unfortunately, Batcho
has not been able to meet their financial obligations to ASI and has
left them without the technical support services they need to kaep their
POS Systems operating properly. In fact, it appears that Batcho has
failed to update their software license with critical v15 patches.

If plttsburgh Hospitality ie in a position to provide an annual
maintenance contract to this location, please contact Denny at the
number below: .

Dennis Lisgey

Denny's Beer Barrel Pub, .Inc.
1452 Wondland Road
Clearfield, PA 16830
B14-765-7130

7/18/2005 SOFTWARE LICENSE ISSUED FOR:
N§703-0507

6 pos, 3 hh stn, tabls, tabs, accts, adv ord,
cust loy, emp sch, inv, cc, hardware int; sec 9

/u//:,t/b ¥ 17/

LIEGEY

Yours,

Lisa Wilson
ASI Managing Vice Presidsnt
(301) 445-6100 x104
Delete | Reply | Reply to Al | Forward | Redirect | Message Source | Save as ] Print _ Back to INBOX <P
: ' ' e | wepy  1HIS message to

hrtp://webmail. pennswoods.net/horde/imp/message.php?index=4649 ' . 4/26/2007
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- 'v_j__j'i‘)ject: Re: Support |

g F rom: Lisa <lwilson@actionsystems.com>
Date: Wed, 04 Apr 2007 14:30:43 -0400
Jo: dennypub@pennswoods.net

CC: pos@bosisp.com, phspos@comcast.net
BCC: Jerry Pilcher <pilcher@actionsystems.com>, Patti Sery <ofcmgr@actionsystems.com>

Dear Dennis’ —-

The wholesale cost on the Restaurant Manager software license issued in your names was
$6,100. ASI invoiced Batcho's Office Systems for this amount on July 18, 2005.
Unfortunately, the invoice was never paid which means Denny's Beer Barrel Pub does not
have a valid license to use the Restaurant Manager software.

ASI has never made any attempt to recover the software key that allows you to use this
illegal software license and we have no plans to do so in the future. However, we
cannot issue any software upgrades or otherwise service the license you're using until

we receive payment on the original license.

I have indicated to Pittsburgh Hospitality ASI's willingnéss to discount the amount
due on the original license issued in your name if they get Denny's on an annual
maintenance contract. If this is an option of 'interest to you, please discuss it

further with Jeff Knapton.
Alternatively, you may wish to contact Batcho's Office Systems and urge them to pay

off the original invoice.
Yours,

Lisa Wilson
ASI Managing Vice President
301) 445-6100 x104

dennypubfpennswoods.net wrote:

Lisa I just spoke with Pittsburgh Hospitality (Jeff) concerning our system
here At Denny's Beer Barrel Pub.I was shocked to here that Batcho Business
Machines here in Clearfield never secured a license for our software ,when
selling us on Restraunt Manager.We were charged $17,603.00 and we already had
all hardware and wiring in place and were told we were given a break for us to
be a site to showcase your product in our area,we however were never told we
did not or would not have a license for our software.We engaged in all forms OF
TRAINING that were required as presented to us By Batchos, (JASON

UNCH)AND (THOMAS QUINN) .We also were instrumental in securing the Clearfield
Country Club for the sale of your system in having board members observe our
system and us going to their board meeting with Jason and tom and speaking on
their behalf about the system.We have had major problems with our system from
the beginning and have had Batchos here countless times,we even purchased new
hardware on their say so as the root of all our problems.But still have many
unsolved issues.I also am very unhappy that ASI would allow someone to sell
anything related to their company that needed licensed and not contact us about
that problem.We have wasted countless dollars and lost cecuntless dollars due to
all the software problems we have had.I will be meting with Jeff from
Pittsburgh Hospitality in the near future to try to resolve our issues.We also
will pursue legal action againt Batchos after we know the extent of what has or
‘hasn't been done.I also have issues in paying $4360.25 for software licenses we
were promised from the beginning and were told we had.If there is a solution
that can be arranged between Denny's Beer Barrel Pub Inc and ASI ,please -
contact us by email or you may call me on my Mobile line 814-577-2733.Thank you
Dennis Liegey,President

for your time.
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END USER LICENSE AGREEMENT

This is a legal agreement betwezn y u, the ”d user and purchaser (YU r") and Action Sysiems, Irz. By

o . o 4
accepting this Ii {1t reing to become bound by the terms and conditions set forth ¢ below. [
yOL. do DO[ agree retum the complete software applicaticn and s2cusisy

[R]

-~
o
w

(4]

n
Q

=

I3

o

m
3
o
{U

thasa terms and onditions, please
f purct itun thirty (30) days from the cate of purc h;s\_ for a full rzfund.

1

1. DEFINITIONS
Software shall mean the computar program confained on the disks in this package, together with any
updates subsequently provided by Action Systzms, Inc. Decumentation shall mean al] of the prinzed

materials provided in this package or later supplied by Action Systams, Inc. Sofrwars Copies shall maa:
actual copies of all or any portion of the Software and shall include updates and bac‘cups

2. LICENSE
Action Systems, Inc. agrees to grant the User a non-exclusive and non-transferable license to use the

Software contained herein for an unlimited duration except in the case that the User has registered for 2
software subscription in which case, the terms of the subscription agreement supercede this End User
License Agreement. The User may only use this software on the number of f rmachines specified at purchz
time, and the software may only be installed on computers owned or leased by the User. Action Sysizms
does not allow Users to copy, modify, decompile, adapt, translate or distribute the software or its
documentatipn, or create derivative works based upon the software or its documentation except for beck-up
purposes. The rights granted herein are limited to use of the Software, Software Copies and
Documentation as defined within the Agreement. All nghts not specifically granted in this Agresmenizre

served by Action Systems, Inc.

pivrd

258

3. LIMITED WARRANTY AND LIABILITY
Action Systems, Inc. warrants to the original User, that the original distribution media is f‘ from di

in material and workmanship under normal use and service for a period of thirty (3 0) days from the dat2 of
purchase as evidenced by Receipt or Invoice. Action Systems, Inc.'s entire liability and the User’s
exclusive remedy shall be replacement of the defective media, provided the media is retumned to Action
Systems, Inc., with a copy of a dated Reczipt or Invoice. Action Systems, Inc. shall not be liable to the
User or any other entity for any special, consequential, indirect or other similar damages or claims
Including loss of profit, or any other commercial damage caused or imagined to have beén caused dirzctly
or indirectly by the use, or the inability to use, . the Software. Action Systems, Inc. specifically disclaims
all other warranties, expressed or implied. Action Systems, Inc. makes no representations or waraaties
with respect to the merchantability or fitness of Software for any particular purpose, business or
application. Implied wafranties of merchantability are expressly and specifically disclaimed. Innoevea

shall Action Systems, Inc. have liability for damages to the User or any other person In excess of the e pric
foware, regardless of the form of any claim

paid to Action S/at;'ms Inc. for the licsase to use the Softwars,

B

S

4. UPDATES AND REVISIONS
Action Systems, Inc. reserves the right to modify and/or enhance Sofrware and Its Documeatation without

obligation to notify dny person or organization of such changss.

U.S. GOVERNMENT RESTRICTED RIGHTS
This software and documentation is provided with restrictsd rights. Usv, duplication, or disclosure by the

' :d States Government is subject to restrictions as set forth in subdivision (b) (3) (ii) of the Righiin
Technical Data and Computer Software clause at 252.227.7013. This agreement is governed by th laws of
the State of Maryland and Umted Stﬂtes law and international treaties with respect to patents, copyrights,

and trademarks.
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ASI 2005

Invoice .

1734 Elton Road, Suite 219 Invoice Number:
S_ilver Spring, MD 20203 13505
Usa
Invoice Date:
Voice (301) 2445-510C - - . _ -
Fax: (301) 245-5104 SRR 2003
Page:
1
Sold To Ship to
Batcho Business Machines Bztcho Business Machines ———
110 East Markel Stresat 110 East Market Strest . ;
Cl‘gar ;ltc, SAL §6S§OL Clezrfield, PA JS_ESBO EXHIB'T
"’//‘/'/og 7
LIEGEY
Customer PO l Shipping Method I‘ Payment Terms [ Ship Date lSdesReo
— ‘ UPS Ground ] Net 160 | 7/18/05 | PHS
Quantity | : Description Unit Price | Exiension
1| 6 FOS license for S§/N:N6703-0507 (D=nny's Beer 2,800.005 2,800.00
Barrasl Pub Inc.) [
3| EandHz1d Stn License for S/N:N§703-0507 -300.00 § $00.00
1| HandHeld Interface 600.00 | 600.00
1] Teble Service (includes Quick Servics) 160.0C 100.00
1| Tebs Module (includés Quick Ssrvice) 100.00 ! 100.00
2| Bny thres Add-On modules 700.00 ' i,400.00
1| Guast Accounts, Gift Certificates, Prepaid Cards, !
etc. :
1] Customer Loyalty :
1| Employee Scheduling Module
1| Inventory Control Mcdule
1| Datatran or PC Charge (Datzczp/Modem NOT inzluded)
1| Fingerprint, Caller ID, Scanner, Video Overlay,
Scale, Coin Dispenser, Berg Liguor Control, Real
Time KDS
1| 2dvence Ordering Module 200.0¢C 200.00
1| Shipping & Handling 15.00 15.00

Z%{cﬂd

nveice

T Joo sl

TOTAL

e fee of 1.5% per month on overdue invoices.$350 return - -check fes.

EXHIBIT "E"

/- o u ‘/5‘ '/:Q VL-:'-‘//'.W Zy

€,115.00



Potnt of Sule joir Restauranis

ALEX MALISON

CEO
malison@actionsystems.com

ACTION SYSTEMS INC

———— e et b
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10 10
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12 ) 12
DATE: Wednesday, July 23, 2008
13 : 10:15 - 11:30 a.m. 13
14 PLACE: . Naddeo & Lewis, LLC 14
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16 REPORTED BY: Maryann Cornelius 16
Freelance Court Reporter
17 Notary Public 17
18 7 18
19 19
20 20
21 21
22 22
23 23
24 24
25 25
MARYANN CORNELIUS (814) 536-7450 MARYANN CORNELIUS (814) 536-7450
4
1 STIPULATION
2
3; It is hereby stipulated by and between counsel for
4 the respective parties that sealing, certification, and filing
5 are waived, and that all objections except as to the form of
6 the question are reserved to the time of trial.
7
8
9 EXAMINATION
10 BY MR. NADDEO:
11 Q Lisa, this is Jim Naddeo.
12 A Hi, Jim.
13 Q How are you? I represent -- you know I represent
14 14 Denny Liegey and his business known as Liegey's Beer Barrel
15 15 Pub? : ' )
16 16 A Yes.
17 17 Q Okay. You understand that we are taking your
18 18 deposition this morning concerning whatever knowledge you may
19 19 have of what transpired between ASI, Batcho Office Systems and
20 | 20 Denny's Beer Barrel Pub? o
21 21 A Yes. . . ]
22 22 Q °  Okay. And you will be placed under oath by an
+.23 23 official court reporter,
24 : 24 A Yes.
25 25 Q And you're going to be asked by me a series of
o “C"
MARYANN CORNELIUS (814) 536-7450 MARYANN CORNELIUS (814) 536-7450
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MARYANN CORNELIUS (814) 536-7450

5 7
1 questions. 1 Q All right. X have some E-mails from you indicating
2 A Yes. 2 atitle of managing vice-president, is that --
3 Q All right. A couple of things that you should know 3 A Yes.
4 before we start. First of all, be sure that you have heard 4 Q Is that your actual titie?
5 and that you have — and that you understand the question that 5 A Yes.
6 I've asked. If you didn't hear it or if you don't understand 6 Q Do you have a job description as the managing
7 it, please ask me to restate it or rephrase the question and I 7 vice-president?
8 will be happy to do that for you, all right? 8 A Yes, I do.
9 A Okay. 9 Q What is that job description?
10 Q It ym.l'!;e heard the question and if you understand 10 A 1 assist ASI with recruiting and supporting
11 the question, we would ask — I would ask that you give a 11 reseliers, value added resellers to our independent compani
12 resp to that question, including an I don't know or I 12 that purchase software from us and configure and bundle and
13 don't recall if you don't know the answer or don't recall the 13 then install it on equipment and then resell it to restaurants
14 answer to the question. Don't speculate. In other words, 14 with training service and consultation services as a full POS
15 don't give me an answer just because I've asked the question 15 'syst‘em.
16 if you really don't recall or know the answer. 16 Q Okay. So you interact with the purchasers of your
17 A Okay. . ‘ 17 company software? ’
18 Q In other words, if I say to you what did you hav 18 A That is correct.
19 for breakfast last July on the 23rd, don't say oatmeal because 19 Q * Now you say "purchasers."” Would they — could
20 you usually eat oatmeal every day. The likelihood is you 20 anybody purchase directly from the company or do I get
21 don't remember or don't recall, all right? 21 designated as a dealer?
22 A Al right. 22 A Yes. Dealers do have to get trained on the software
23 Q If at any time you want to consult with Mr. Seaman, 23 and they then are authorized to purchase the software.
24 you should interrupt me and you're welcome to do that. 24 Q I understand. So you do set up dealerships for
25 A Okay. 25 handling your software?
MARYANN CORNELIUS (814) 536-7450 MARYANN CORNELIUS (814) 536-7450
6 8
1 Q All right? 1 A That's correct.
2 A Okay. 2 MR. SEAMAN: Excuse me. By "set up," I'm not sure
3 MR. NADDEO: She's going to have to give a verbal 3 what you mean by that.
4 response so the part about nodding your head and — 4 BY MR.NADDEO:
5 THE WITNESS: Can you hear me? 5 Q Okay. Let me say — do you establish dealerships -
6 MR. NADDEO: Yes, yes, we can hear you very well. 6 for marketing your software?
7 MR. SEAMAN: We'll reserve all objections except as 7 A Well, actually no because what we are doing -
8 to the form of the question? 8 they're not really dealers, they're what we call value added
9 MR. NADDEO: Correct. 9 resellers. They are companies that are selling point of sale
10 BY MR. NADDEO: 10 systems. ’
i1 Q Lisa, are you ready to go? 11 Q Okay.
12 A I am. ‘ 12 A ASI does ot sell point of sale systems. We design
13 Q All right. 13 software that can be used as a component in a point of sale
14 14 system. So they‘ré 1ot really dealers because we — nobody
15 LISA G. WILSON, called as a witness, being sworn, 15 sells software only to a restaurant. They're -- we find
16 testified as follows: : 16 companies that sell point of sale systems and then we tell
17 i 17 them that our software can make a good component and that's
18 BY MR. NADDEO: 18 when a sale system has -- then we set them up to purchase the
19 Q Your full name, please. 19 software from us.
20 A Lisa Gail Wilson. 20 Q You also mentioned soﬁle kind of training for the
21 Q What is your occupation? 21 point of sale dealers? ' .
22 A 1 am the vice-president at Action Systems, 22 A Well, we do give them some training on our software
23 Incorporated. 23 if they want it. It's not always requiréd. But what we don't
24 Q How long have you held that position? 24 dois we don't train them on how to configure hardware, how to
25 A About eight years. 25

work with Windows, how to — there's a lot of things involved

MARYANN CORNELIUS (814) 536-7450
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eligibie for certain benefits which mostly consist of

MARYANN CORNELIUS (814) 536-7450

9 11
1 in putting together a point of sale system that we 1 cooperative advertising, or we will help them with direct mail
2 specifically not only don't give them training on, but we 2 campaigns and other things that actually promote the POS
3 can't even support them on. They are -- they need to know 3 systems they sell with their name and their information, but
4 those kind of things and handle them on their own. 4 it will have, like a little restaurant manager logo on it, our
5 Q Okay. 5 software logo. That benefit is oné»that we don't give to
6 A We just train them on the software itself. 6 resellers after they stop selling our software so we will
7 Q Do you enter into some type of written agreement 7 cancel those privileges and tell them that instead they —
8 with your point of sale buyers? 8 they may pay us a quarterly fee of $250 which allows them to
9 A With the retailers? 9 confinue to access our technicians, ask them questions about
[ 10 MR. SEAMAN: Excuse me, I'm going to have to -- I'm 10 the software, if they need to, but that we're not going to
11 . not sure that I understand. When you're referring to 11 give them those additional support services that we give to
12 point of sale buyer, are you referring to the end user or 12 the active resellers.
13 are you réferring to the reseller? 13 So thé answer is yes, we did tell Batcho that they
14 MR. NADDEO: Well, I'm using her terminology. She's 14 would not be - that they were not meeting their sales quotas
15 calling her -- the people point of sale purchasers of 15 and could not have those special services any longer. So we
16 their software who in turn sell it to consumers. 16 do always extend to them at the same time, to any reseller,
17 BY MR. NADDEO: 17 that option to pay our maintenance fee to continue asking
18 Q Do I have the terminology correct, Miss Wilson? 18 questions about the software, if they need to.
19 A Actually not quite. 19 Q Okay. Do you have a record of when you terminated
20 Q Okay. 20 your written agreement with Batcho's when they — let me
21 A We do not have any reiationship with the people who 21 rephrase that.
22 buy the point of sale systems, but we do have a contract with 22 Do you know when you notified Batcho's that they
23 the people that buy our software. 23 were no longer meeting the necessary quota to continue as a
24 Q All right. 24 value added reselier?
25 A The software is quife different from the system. 25 A Yes, if you will give me a minute again. There's
MARYANN CORNELIUS (814) 536-7450 MARYANN CORNELIUS (814) 536-7450
10 12
1 Q What do you call the people who buy your software? 1 notes that I need to access to check on that date. 1t looks-
2 A Value added resellers. 2 to me like they started — I don't see a date for the actual
3 Q All right. Do you enter into a written agreement of 3 Jetter being sent, but I do see that they started — they
4 any type with your value added resellers? 4 started paying maintenance for the first quarter of 2006, they
5 A Yes, we do. V 5 started paying tlie maintenance fee. Sb that means at that
6 Q Did you have a value added — did you have an 6 point they aren't -- we aren't considering them full resellers
| 7 agreement at some point in time with Batcho Office Systems? 7 and they're no longer meeting the sales quotas.
8 A Yes, we did. 8 Q So the first payment you received for the
9 Q Okay. Do you know when that written agreement was 9 maintenance fee was for the first quarter for 2006, is that
10 signed? A R : 10 what you said?
11 A I don't remember, but if you give me a minute I have 11 A Yes.
12 some notes here I think I can consult and find that answer. 12 Q And that would have been $250?
13 Yes, it would appear that we signed the agreement on 13 A That's correct; .
14 March -- February 19th of 2004. 14 Q Which implies that they no longer had their status
15 Q Did you ever terminate your agreement with Batcho 15 with you as & value added reseller as of the end of December
16 Office Systems? 16 of 2006? _
17 A We have a system where we look at our value added 17 A Actually, no. They stili are able to be a value
18 resellers as being active resellers whe are going out and 18 added r&seﬂér, they're just not getting the additional
19 actually selling software systems and we count up their sales. 19 cooperative advertising support. .
20 And we have another s:ysl;em for reseliers who then -- who are 20 Q I see.
21 no longer selling for a variety of reasons our software. The 21 A It's related to the way we help them advertise our
22 active resellers enter an agreement that includes a sales 22 software. ‘
23 quota. When they're no longer able to meet the sales quota in 23 Q Did ASI retain a copy of the agreement between your
.| 24 the agreement, we do tell them that they are no Jonger 24 company and Batcho Office Systems? :
25 25 A Wedid have a copy, and I even have a note here

MARYANN CORNELIUS (814) 536-7450
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1 about it, but I — we were not able to find it in our files. 1 helping the dealer get set up so that they have -- that they
2 Q To your knowledge, was there anything different 2 have a local user.
3 between the agreement that your company had with Batcho and v 3 Q ~ Okay. And does the local user or the person ~
4 any of its other value added resellers? 4 A Can I add something to that?
5 A No. 5 Q Sure.
6 Q Have you changed the contract in any manner since 6 A 1t's also intended -- I don't know how familiar you
7 TFebruary 19th of 2004? 7 are with the way we license our software.
§ A Yes, we have. 8 Q Well, I'm completely unaware or unfamiliar, but go
9 Q Does your company have a copy of the contracts that 9 shead,
10 you were using in February of 2004? 10 A Okay. Well, we license — when we provide our
11 A Yes, we do. 11. software to the reseller, we ask them to tell us what
12 Q So if 1 were to request a copy of that from your 12 conﬁguraﬁon of how many computers and different pieces of
13 Counsel, you would be able to provide it to him? 13 equipment will be on the software and what features the user
14 A Yes, that's correct. 14 might be needing. So we have a basic license which wﬁnts the
15 Q  Okay. 15. number of stations that that restaurant might need. And then
16 MR. SEAMAN: IfI may, one of those was attached to .16 we — the reselier also can say in this restaurant they‘re -
17 the Complaint to join additional Defendants as Exhibit D 17 going to be selling gift cards so I need an extra module to
18 as in dad. 18 help them sell gift cards, or they are going to do employee
19 MR.NADDEQ: The contract she's referring to? 19 scheduling so I'm going to give them that.
20 MR. SEAMAN: The resellers a;greement.' 20 So we normally license it to the user, but the
21 BY MR.NADDEO: 21 showecase site license, we don't do that. They get everything
22 Q Okay. Miss Wilson, I guess my next thing that I'm 22 onit, it's a fully loaded license. v
23 confused is, what is meant by a showcase site? 23 Q Okay.
24 A When we first sign up a new valne added reseller, we 24 A That gives them the flexibility to do what they want
25 want to help them get a system installed that is using our 25 or show what they want for that user.
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1 software as one of the components. We give them a special as 1 Q So if you're designadted as a showcase site, there is
2 we — as they're launching their dealership, if you will. We 2 definitely some benefit to the end user, is that right?
3 give them some special benefits, and one of them is that they 3 A There sbould be. But, again, it's up to their
4 can get from us a license that they may use for any user they 4 reseller what that benefit might be.
5 want to install and really get that customer up and going and 5 Q But, no — I mean, from what you've described AST
6 willing to say that Batcho's sells these great POS systems. 6 also gives them a benefit which you give them a software
7 1t's a privilege we only give to a new dealer who doesn't have 7 package which includes benefits or character, you know, which
8 other licenses, other clients already using restaurant 8 includes benefits that they wouldn't otherwise get if they
9 managers. . 0 weren't a showcase site, isn't that true? '
10 Q Okay. Is there any benefit to the end user, and by 10 A Yes. Although I should say that the software — for
11 that I mean the person who purchases your software from an 11 instance, if we — if there was an employee scheduling medule
12 added — a value added reseller such as Batcho? 12 on the license, the user would not know that or even benefit
13 A That is up to the reseller, they do \-vhatever they 13 from it unless the reseller chose to set it up and configure
14 want to do. But usually they will do some of them, give free 14 it further. So most of our showcase sites which go out with
15 service, some of tﬁem do give extra equipment, some of them 15 everything licensed, very rarely are they actually instalied
16 give a variety of things. V o 16 that way by the reseller.
17 Q So the end user also benefits from the program? 17 Q Okay. But they do as a showcase site they receive
18 A The end user should benefit depending on whatever 18 thie capacity to do or perform these various functions?
19 the reseller offers to them. 19 A If the reseller wants to give it to them, yes.
20 Q Now, can I refer to this showcase site as a type of 20 Q Okay. Now, if I am the end user and I've been
21 markeﬁng‘ endeavor on the part of ASI and its value added 21 designated as a showcase site, does that impose any
22 reseller? 22 obligations on me? .
23 A Yes. 23 A Yes, it does. But, again, we let the reseller set
24 Q It's a part of a marketing program? 24 up what those obligations ought to be. ASI does tell them
25 25 that they need to get —- first of all, the resellers, after

A Well, it is sort of marketing. It's really just
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1 they get them up and going, wants to ask them for a letter of 1 Q And you offer that program to your value added

2 reference and a photograph and other things that the reseller 2 reseller?

3 could use to help promote their business in the area. 3 A We simply offer them — we tell them we won't charge
4 Q Would that include inspections by other potential 4 them for that license.

5 buyers of your software? 5 Q Right. So you offer the program to them, you give
6 A On site inspections it — 6 them something so that they can establish a showcase site?

7 Q  Yes. 7 A Yes. '

8 A -- may or may not be part of it, but, yes. The idea 8 Q And the purpose of establishing a showcase site is

9 is that this site would be a referral or a refercnce for the 9 to assist your value added reseller in markéﬁng your
10 reseller which may just be in a printed ad or a letter of 10 software? ’
11 reference, or it might mean having people visit the site; and, 11 A T(.). assist our value added reseller in marketing
12 again, that would depend on whether — what the reseller 12 their entire POS system. They're not allowed -- in fact, our
13 wanted to set up. 13 agreement specifically prohibits them from selling software

14 Q . Okay. So to generalize, and you may correct me if 14 itself.

15 1'm wrong, the showcase site program is a marketing vehicle 15 Q Okay. Maybe licensing your software, is that a

16 which ASI uses along with its value added resclier to help 16 better term? ’

17 market ASI's software as well as promote the sales of the 17 A Yes.

18 value added reseller? 18 Q Okay.

19 A Well, no, we promote the showcase site where we're 19 A We also do ~- what we want to prevent -- the reason
20 recruifing the resellers as something that we offer to them, a 20 we don't sell software directly to restaurants is that there's
21 way that we help them get up and running. It's not -- we 21 quite a bit of configuration and installation services that
22 don't really market directly to the restaurants. 22 have to be done and equipment has to be bought, things like
23 Q Yeah, I understand that. But the whole marketing 23 that.
24 program is interrelated between ASI, the value added reseller 24 Q Okay. So you don't actually sell your software, you
25 and the end user, correct? 25 license it?
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1 A The reseller is going to be marketing their entire 1 A Yes.

2 —you know, they're going to be selling POS systems. ASI 2 Q Okay. And ymir value added reselier is not

3 only sells software to the reseller. 3 permitted to sell your software, correct?

4 Q I understand. 4 A What?

5 A We don't dictate or have anything to do with what 5 Q They're not permitted to sell, I think that's what

6 kind — what kind of equipment goes into a POS system or if 6 you said, they don't sell your software?

7 there's a cash drawer or not a cash drawer, mad stripe readers 7 A Sell the software by itself? Of course they're

8 or not mad stripe readers. Even if it's stationary, touch 8§ selling the software. .

9 screen equipment or wireless hand-held equipment, we don't do 9 MR. SEAMAN: As a part of the system, the POS.
10 any of that. 10 MR.NADDEQO: Okay.

11 Q Okay. 11 BY MR. NADDEO: i

12 A So, when restaurants purchase systems, they're kind 12 Q All right. Let me go ‘ba’ck through. Your company
13 of looking at a thing, they're buying a thing so that's 13 manufactures, I guess, for want of a betier term, software,

14 marketed by the reseller. 14 correct?

15 Q  Okay. Miss Wilson, you know, I don't want to 15 A Yes. .

16 belabor the point or dance around this issue, but I do need to 16 Q You enter into agreements with value added resellers
17 have an understanding of just what the showcase site markeﬁng 17 to market your software? -

18 program is. Se, it you'll bear with me, I would like to go 18 A Yes.

19 back through this and see if my understanding is correct, 19 Q To sell it -- resell it to other people?

20 okay? 20 A Yes.

21 A Okay. ) 21 Q The company does not sell direct to an end user, you
22 Q Nuimber one, you acknowledge that ASI participates in 22 sell through value added resellers?

23 some fashion in this marketing program known as a — 23 A Yes. )

24 identified as a showcase site? 24 Q The company has a marketing program known as a
25 A Yes. 25 showcase site, is that correct?
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1 A Yes. But that's not -~ well, yes. 1 A Ne.

2 Q Okay. And the showcase site is a program which 2 Q Okay. But there could be other obligéﬁnns, that

3 assists your value added reseller in establishing the 3 would be between the entity designated as the showcase site

4 business, or their business, its busiﬁtss of reselling your 4  and the value added reseller?

5 software? 5 A That's correct.

6 A 1t assists them in establishing their busi of 6 Q So the value added reseller could put any "bells or

7 selling POS systems that use our software as one of their 7  whistles" that it wanted on that relationship?

8 components. 8 A Yes.

9 Q Right. Okay. And that system provides certain 9 Q And ASI is not a party to that?

10 benefits to the value added reseller? 10 A No.

11 A Yes. 11 Q  Could it include demonstrations at the site; for

12 Q Correct? 12 instance?

13 A Correct. 13 A It could.

14 Q In terms — 14 Q Are you aware of any situations where that's part of
15 MR. SEAMAN: Excuse me, I object. That's kix;d of 15 the arrangement between the value addeti reseller and the

16 been asked and answered. She already indicated that it 16 entity designated as the showcase site? )

17 provided benefits to the end user if the reseller passes 17 A I'm sorry, the entire reseller network or with

18 the benefits on to the end user. 18 Batcho's?

19 MR. NADDEO: I wasn't — I didn't ask that question. 19 Q No, any of them. Is that something that's done
20 The question I asked is whether the program benefitted 20 generally?’
21 the value added reseller and 1 think the answer is yes, 21 A I do know of a site where that has happened; I don't
22 it does. 22 know that it is done generally.
23 MR. SEAMAN: I'm just asking did she understand that 23 Q Okay. How about Batcho's specifically, did you —
24 as being the question? 24 were you aware of what was going on between Batcho and Denny's
25 THE WITNESS: Yes. Yes, the program benefits the 25 Beer Barrel Pub?
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1 value added reseller. 1 A Not when they were setting it up, no. _

2 BY MR. NADDEO: 2 Q Did you at some point learn what the arrangement

3 Q Okay. The value added reselier in turn finds an end 3 was?

4 user to be designated as a showcase site, is that correct? 4 A Not really, but ¥ did have a conversation at a later

5 A I'm "an end user," I'm not sure what that means. 5 date with Denny.

6 Q  Well, they sell — they sell the POS systems and 6 . Q Okay. And I guess that was the next thing I wanted
7 your software to someone who agrees to act as a showcase site? 7 to ask yon about, My information is that you had a telephone

] A For them? ' 8 discussion with Denny, and by Denny I'm referring to Dennis

9 Q  Yes. 9 Liegey sometime in June of 2005, is my information correct?

10 A The restaurant agrees to act as a showcase site for 10 A I don't think that's the date. Let me check my

11 the value addeﬁ reseller. 11 notes here, sorry. No. Itlooks like the conversation was in

12 Q Correct. Is that how it works? 12 Septembef of 2006.

13 A Yes. ) 13 Q Okay. And do you know Jason Unch?

14 Q Okay. And in return for being designated as a 14 A Yes.

15. showcase site, the end user also has certain responsibilities 15 Q And how do you know Jason Unch?

16 1o assist in marketing the software in the POS systems, is 16 A Jason Unch was the person at Batcho's that we spoke
17 that correct? 17 .to about and that we worked with as a reseller.”

18. A They are set up by the reseller with whatever 18 Q All nght Do you recall Jason Unch initiating a

19 obligations the r&seiler wants to give them. . 19 call to you on behalf of Mr. Liegey in June of 2005? ‘

20 Q Okay. And I understand that includes a letter of 20 A 1do not; but let me check, I bave some other notes
21 reference of some type? 4 21 about calls I had with Jason. Isee a conversation that I had

2 A Yes. 22 with Jason in June of 2005. 1 don't see anything with the
23 Q Okay. Are you aware of any other obﬁgaﬁons that 23 restaurant themselves.

24 itimposes on the entity designated as the showcase site in 24 Q All ﬁght. Is it possible that Jason initiated the
25 addition to a letter of reference? 25 call and then gave the phone to Mr. Liegey to talk with you? '
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1 A 1 don't think so because it looks like we were 1 A Yes. Again, I'm basing most of my recollection here
2 talking about basically what'he wanted. They had not — | 2 on some notes that I have, but, yes.

3 Batcho's office had not been meeting our sales quotas so I had 3 Q All right. Do you have any specific recollection of

4 already told them that they were g;)ing to go onto the 4 that call in terms of what was discussed?

5 maintenance program and that they would have to start paying 5 A Yes. I've got some potes here and I also have a

6 that 250 per quarter. And our conversation is about — that 6 letter that I wrote after the conversation.

7 my notes indicate —- I don't, to be honest, remember it that 7 Q Let's speak about the spoken, the telephone

8  well, but my notes indicate that we were talking about whether 8 conversation first. What is your recollection of the

9 he could still get a free license from us that he could use to 9 telephone conversation?

10 set up a site. 10 A My recollection is that he calied because he wasn't
1 .Q Okay. Now, do I understand then that you either did 11 getting the support that he needed from Batcho's.

12 not have a conversation with Dennis Liegey in June of 2005, 12 Q Okay. Would that include the updates on the

13 or, alternatively, you don't recall that conversation? 13 software?

14 A Yes. ' , 14 A Ttcould have, yes.

15 Q Do you have the date of the call that was made to 15 Q Okay. If I'm a licensed user of your software, does
16 you by Mr. Unch in June of 2005? 16 ASI provide updates? i
17 A Well, actually, you know what, now that I'm looking 17 ‘A No, not directly to the users again. But resellers

18 atit, it says May 11th, 2005. And the June conversation, I'm 18 are able to get - there's two kinds qf updates; one is called

19 sorry, I misinformed you a moment ago, my note about the 19 a patch, or patck and a utility, and then there is also
20 conversation with Jason is in May of 2005. And it looks like 20 upgrades. So resellers can get the patches at their

121 in June of 2005 one of the other staff people at ASI spoke to 21 discxieﬁon as they need them off of a special Web site that we
22 Jason. 22 set up for them for that particular purpose.
23 Q But not you? 23 Q All right. So, if I'm an end user, if I purchased
24 A Not me. But I did speak to him about the restaurant 24 the software from one of your value added resellers, the only
25 in May. 25 way I can get the upgrade is through the reseller?
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1 Q Do your notes indicate what staff person Jason spoke 1 A Yes, that's correct. But then, again, there's two

2 to in June of 20057 ' 2 different things, an upgrade is different than a patch.

3 A Yes, it says his name is Kevin. 3 Q Okay. Let's talk about —

4 Q Was there a Kevin employed by ASI at that time? 4 A It's just at their own discretion go and down load

5 A Yes. 5 the patches if — if they felt they needed them or what have

6 Q His last name, please? 6 you. They're usually just a small — s patch is vsually a - -

7 A Mangeison, M-A-N-G-E-L-S-O-N. 7 small change to the software.

8 Q What was his position with the company? 8 Q Okay.

9 A He was called the sales associate. 9 A Ap upgrade actually means upgrading the license to
10 Q Is he still employed by ASI? 10 software that we have redesigned to offer additional features

11 A No, he is not. 11 and those upgrade users are required to pay for them.

12 Q When did he terminate his employment? 12 Q 1 understand. Okay. Is -t.here any way for an end
13 A I'm going to have to look that up. I would say 13 user, someone who has purchased software, ASI's software from
14 approximétcly in the fall of 2006. We can look it up, if you 14 a value added reseller, is there any way for them to get the -
15 can hold on a minute, I don't remember. I think that it was 15 upgrades except through the value added reseller?

16 probably in July of 2007, but to be honest I'll have to go 16 A No. '

17 back and look at some other employment files. I'm just 17 Q -And in order to be able to get those upgrades from a
18 looking at a — ' 18 value added reseller does the software have to be licensed?

19 Q That's all right. Let me ask you a different 19 A I'm not sure T understand your question, can you

20 question. "Does anybody at ASI know where this person is 20 rephrase it? . ‘ ]
21 currently located? 21 Q Okay. If1'm an end user, I've purchased software
22 A No, I don't think so. ‘| 22 from a value added user — or, excuse me, a value added

23 Q Now you do recaliect having a telephone conversation 23 reseller, do I have to — does my software have to be licensed

24 with Dennis Liegey, but that would have been in September of 24 in order to purchase the upgrades?

25 20067 25 A No. I'm not ~ I'm not sure I understand your
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1 question, but I think the answer is no. I'm not sure what 1 the letter was not to create a legal document; the goal of my

2 you're trying to ask. . 2 letter was to try and help Denny.

3 Q Let me ask you this. Wasn't one of the issues that 3 Q Okay. Now your E-mail goes on to state that,

4 arose between Denny's Beer Barrel Pub and Batcho's Business 4 unfortunately, Batcho has not been able to meet their

5 Machinery — or, excuse me, Batcho Office Systems and ASI, the 5 financial obligations to ASI and has left them without a

6 fact that ASI did not issue a license for the software that ‘ 6 fechnical — without the technical support services that they

7 Liegey thought he purchased? 7 need to keep their POS systems operating properly?

8 A No. You have to install a license to make the 8 A Yes.

9 software work. . - 9 Q Okay. So at that point it —

10 Q Okay. A license was never issued by ASI to Denny's 10 A Separate things though. One is Batcho's financial
11 Beer Barrel Pub, is that correct? i 11 obligations to us and the other one is the technical services
12 A Ne. We — yes, we issued a license for Denny's Beer 12 that Denny needs. They're not one ﬁling, they're two things.

13 Barrel Pub. You have to have a license for the software to 13 Q Okay. Your E-mail goes on to say in fact it appears
14 work. ' 14 that Batcho has failed to update their software license with

15 Q Okay. Do you have a copy of an E-mail dated Monday, 15 critical V15 patches?

16 September 4th, 20067 ' : 16 A Uh-hub.
17 A The E-mail from me to - 17 Q Okay.  Are those V15 -- the patches are to be
18 MR. SEAMAN: An E-mail from who to who? 18 distinguished from the upgrades, is that right?

19 BY MR. NADDEO: 19 A That's right. Denny's already is licensed. Their
20 Q Which was sent by you to a David Eckels. 20 Hcense is a Version 15 license.
21 A - Yes. 21 Q Okay. Well, I guess I'm confused on whether or not
22 Q . Do you have that in front of you? 22 they're licensed. Let's stick with the showcase site. As of
23 A Uh-huh. 23 Monday, September 4th, 2006, your E-mail specifically states
24 Q That E-mail was authored by you, is that correct? 24 that Denny's was originally set up as a showcase site. Was
25 A Yes. 25 that sloppy language or was that true?
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1 Q Okay. And the E-mail states that Denny's Beer 1 A Well, you have to -- you still have to have a

2 Barrel Pub was originally set up as a showease site for 2 license if you're a showcase site.

3 another ASI dealership, Batcho Business Systems? 3 Q That's not my question. Is your statement that

4 A Yes. , 4 Denny's Beer Barrel Pub was originally set ui:u as a showcase

5 Q And you refer in your E-mail to an AST dealership, _5 site accurate? -

6 correct? 6 A Yes, that's true.

7 A Yeah, I do say that, but they're renliy value added 7 Q Okay. So ASI was aware that Denny's Beer Barre] Pub
8 rescllers. 8 had been set up as a showcase site?

9 Q Okay. 9 A Yes.

10 A Again, that's sloppy language in my letter. 10 Q Okay. That means that your value added reseller,
1 Q - Whatis the relationship between ASI and Pittsburgh 11 Batcho Office Systems, participated in setting up the

12 Hospitality Systems? ' ’ 12 arrangement for Denny's Beer Barrel Pub to be a showcase site?
13 A They are another — well, actually they're no longer 13 A Not that they — that they did it.

14 — any longer either, but at the time they were another value 14 Q They did it. And ASI was aware of it?

15 added reseller. 15 A Yes. v

16 Q All right. Is the terminology "value added 16 Q Okay. .

17 reseller" the terminology that's used in your written 17 A We have another letter that we sent to Jason telling
18 agreements with these people who remarket your software? 18 him that we were issuing the software license to him and under

19 A Yes, it is. 19 what conditions he would have to pay for it and under what

20 Q Oksay. But you, again, and T understand it was poor 20 conditions he wouldn't have to pay for it.

a1 language on your part, but you do refer to the ASI dealership, 21 Q - Okay.

22 Batcho Business Systems, that's what it says? 22 A And al! the difference was was»dbm Batcho have to
23 A Yes, that's what I wrote in the letter. 23 pay us for this license or not. '

24 Q It isn't what you meant though? 24 Q All right. Now I uﬁderstand that as part of setting
25 A Well, it's just a sloppy way of talking. My goal of 25 someone up as a showcase site you give free software to the
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1 value added reselier? 1 Q Well, but that's not what you say, do you agree?
2 A Yes. We give the software license to the reseller 2 A Well, that, obviously, isn't what X say, but if you
-3 for free. 3 read my next sentence --
4 Q Okay. The reseller in turn gives it to -- ar not 4 Q Well, we're going to get to that.
5 necessarily gives it, sells it to the end user? 5 A — missing the payment. ASI never made any attempt
6 A That's correct. 6 to recover the software key. The software key is the same -
7 Q Okay. So ASI was aware that this arrangement had 7 thing as the license.
8 been set up between Batcho Office Systems and Denny's Beer 8 . Q All right.
9 Barrel Pub? 9 - A 1t's just like if you were driving a car that, you
10 A Yes. . 10 know, you're driving it, but it's —- it might not belong to
1 Q Okay. Was the designation as a showcase site 11 you, that means you own it illegally.
12 eventually withdrawn from Denny's Beer Barrel Pub? 12 Q So, when you state that they did not have a valid
13 A Well, all we did was we told Batcho's that they had 13 license, what you meant was that ASI had never been paid --
14 to pay us for the license, and I can give you another letter 14 A Yes. ’
15 that I wrote to Jason about it. That doesn't mean that they 15 Q — for the license?
16 can't be a showcase site, it just means that Batcho has to pay 16 A That's right.
17 us for the License. 17 Q Now I'm confused. I thought that license was given
18 Q All right. I'm not clear on what happened to 18 to Batcho free of charge in order to set up the showcase site
19 Denny's Beer Barrel Pub. Was Denny — at the time that you 19 for Denny's Beer Barrel Pub?
20 sent the E-mail to Mr. Eckels on September 4th, 2006, did you 20 A Well, if you look at the letter, let's see, dated on
21 still consider Denny's Beer Barrel Pub to be a showcase site? 21 July 8th of 2005, after I had had the conversation with Jason
22 A Well, being that the showcase site is a restaurant 22 Unch in May and after my associate Kevin had talked to him in
23 that is supposed to be promoting what a great business Batcho 23 June, we did tell Batcha, listen, you know what, you're not
24 Office Systems is, obviously, they're not. Because Denny had 24 really qualified right now to do a showcase site. In other
25 called me because he was angry and upset with Batcho so he is, 25 words, you're not — we're not going to give you free
MARYANN CORNELIUS (814) 536-7450 MARYANN CORNELIUS (814) 536-7450
34 36
1 obviously, not being a reference sitc and feeling that he 1 software. But you're making a good case that yon haven't had
2 wants 1o tell other restaurants to buy POS systems from 2 the time to sell our software in the last year, but that now
3 Batcho. 3 you're going to work at it really hard so we'll give you this -
4 Q Okay. Miss Wilson, I'd like to refer to another 4 license for free as long as you meet sales quotas over the
5 E-mail dated Wednesday, April 4th, 2007. Do you have that in 5 pext six months. If you don't meet those sales.quotas, then
6 your possession? 6 we're going to ask you to pay for the software.
7 A Let's see, Wednesday, April 4th, from whom to whom? 7 Q Okay. That was the letter from ASI to Batcho, is
8 Q That would have been from you to Dennis Liegey. 8 that correct?
9 A Okay. Yes, I haveit. 9 A That's correct.
10 Q Oka_v. I would like to go through that E-mail with 10 Q Do you have a copy of that letter?
11 you. The first sentence is, the wholesale cost of the 11 A 1 do, yes, or at least T have a copy of it pasted
12 restaurant manager software license issued in your name was 12 into my notes. Let me see if [ have a printout of it here
13 $6,100, correct? i 13 right now. Yes, I have a copy of the E-mail here also.
14 A Ubhuh, 14 Q  And, I'm sorry, what was the date of that letter to
15 . Q ASI invoiced Batcho Office Systems for this amount 15 Mr. Unch? :
16 on July 18, 2005? 16 A July 8th, 2005.
17 A Uh-huh. 17 Q Okay. So as of July 8th, 2005, the showcase site
18 Q Is that correct? 18 deal was still on, is that right? o
19 A Yes. 19 A What was on was that I would give Baicho's a free
20 Q Unfortunately, the invoice was never paid which 20 license if they agreed to generate sales of a certain volume
21 means Denny's Beer Barrel Pub does not have a valid license to 21 by the end of the year.
22 use the restaurant manager's software? 22 Q Well, did Batcho tell you that they were going to
23 A Well, again, I'm afraid as I read back on my letters 23 designate Denny's Beer Barrel Pub as a showcase site?
-| 24 1 don't speak very well, it's a bad choice of words. What I 24 A He did, and X actually told him -- do youn want me to
25 mean is that ASI never got paid. 25 read out part of the letter to you? B
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1 Q Sure. 1 any software upgrades or otherwise service the license you're

2 A I had written, I suggest you explain the situation 2 using until we receive payment on the original license.

3 clearly to the restaurant owner to make sure he understands 3 A That's right. Because the only service that ASI

4 what's involved in being a reference site for you. In fact, 4 provides is upgrading; everything else the resellers do.

5 to make things clear, you should ask him to shoulder part of 5 Q Well, 1 didn't understand that. I thought that the

6 the responsibility. I'm going to jump over here — for 6 upgrades had to be obtained from the reseller also?

7 serving as a refcrence site by passing on the deal we're 7 A Yes, they do, but the upgrades are paid and the

§ giving — our deal to him. Tell him that if he helps you 8 patches are not.

9 close five more sales between now and the end of the year, you ° Q And now I'm Jost.

10 can give him the entire software package for free. If, 10 A Okay. )

11 however, he cannot use his standing in the restaurant 11 Q As of April 4t.h,' 2007, was Denny's Beer Barrel Pub
12 community to help you generate new business, then you can give 12 entitled to receive software upgrades from ASI, and that's a

13 him only a 50 percent discount on the list price of the 13 yes or no answer by the way.

14 software. . 14 MR. SEAMAN: Which she may follow with an -
15 . Q Okay. So, as of July 8th, Batcho informed you that 15 explanation.

16 he was going to designate Denny's Beer Barrel Pub as a - 16 . MR. NADDEOQO: Sure. But give me 2 yes or no answer.
17 showcase site, correct? 17 MR. SEAMAN: If you can.

18 A " Yes. 18 THE WITNESS: ASI does not ever issue software
19 Q And you informed Batcho in turn that the software 19 directly to restaurants so, no, they were not going to
20 could be given to Denny's Beer Barrel Pub free of charge, or . 20 get an upgrade directly from AST.
21 at a 50 percent discount depending on how ful Denny's 21 BY MR. NADDEO:

22 was in helping to market ASI's product? 22 Q Were they going to be able to get upgrades from

23 A Well, actually, no. I told Batcho's this is what 23 anybody?
24 you get and — so that you don't incur a financial liability 24 A Yes. 1 was referring them to Pittsburgh Hospitality
25 that doesn't help them, I suggest that you make an arrangement 25 so that they could get upgrades from them.
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1 with Denny's where he understands that the price he pays for 1 Q Why then are you telling Mr. Liegey on April 4th,

2 his system is dependent on how much help he gives you selling 2 2007 that we -- does "we" mean ASI?

3 more. 3 A Yes. -

4 Q Okay. 4 Q Cannot issue any soffware upgrades until receipt of
5 A But that was — I didn't talk to Denny about that, I 5 payment for the original license?

6 just told - I just basically told Batcho's you will not get 6 A Because he was being serviced at that point by

7 this license for free if you don't generate more sales. 7 Batcho.

8 Q Okay. Let's go back to your E-mail of Wednesday, 8 Q Okay. Now let's go to the third paragraph. I've

9 April 4th, 2007, the second paragraph. 9 indicated to Pittsburgh Hospitality ASI's willingness to

10 A Okay. 10 discount the amount due on the original license issued in your

11 Q- ASI has never made any attempt to recover the 11 pame if they get Denny’s on ap annual maintenance contract.

12 software key that allows you to use thls illegal software 12 . A Yes. That's just a benefit to them, reseliers like

13 license and we have no plans to do so in the future. 13 to charge their users for maintenance.

14 A That's correct. ' 14 Q Well, it doesn't sound like a bepefit to Denny's,

15 Q Now, is that an accurate statement or is that some 15. I'm not clear here. It appears -- I would interpret _that to

16 additional sloppy language on your part? ’ 16 mean that if Denny's paid a discounted price for the software, ..
17 ’ A Well, it's probably sloppy language. I'm trying to 17 they could get on an annual maintenance contract with --

18 tell him that we didn't get paid for the software, but we're 18 A No, no. The discount that I would give would be to
19 _ not going to take it away from you. 19 Pittsburgh Hospitality. ‘I was just trying to help him get

20 Q But you considered it illegal? 20 service. Restaurants don't only need software, they need

21 A Well, I considéred it that I never got paid for it. 21 service on their whole entire POS system, on equipment, on -

22 It's like you gave someone something and you were supposed to 22 printers that don't work, that kind of thing.

23 get paid for it, you know, you don't think that they — that 23 Q Okay.

24 you really got what you should have on it. 24 A I was trying to get him — to refer hlm to another

25 25 reseller. Now that reseller isn't going to want to just give ’

Q Okay. You go on to say, however, we cannot issue
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1 service for free if they've done — you know, if they haven't 1 Q Would you do that, please.

2 had any relationship with the restaurant. So I told 2 A We're looking at April of 2007. X'm afraid I don't

3 Pittsburgh Hospitality that, you know, here's a client who 3 seem to have made any notes about that.

4 really needs service. If he goes and gets -- if you want 1o 4 Q Okay. So I want to understand your explanation of
5 start providing service to him, if he'll buy your services, 5 sentence one, paragraph three of your fax of April 4th, 2007

6 then I'll waive all of this and you can take care of him. 6 to Denny Liegey — or, excuse me, E-mail.

7 Q Well, what do you mean .by twillingness to discount 7 A Yes.

§ the amount due on the original license,” what did you mean by 8 Q What were you trying to say to him?

9 that? 0 A 1 have talked to Pittsburgh Hospitality and told

10 A That I wasn't going to make Pittsburgh Hospitality 10 them that we issued this license and that we never got paid on

11 pay for it. 11 it, but that the user needs support and even if we don't get

12 Q Well, discounting doesn't mean you're going to get 12 paid on it, if they can work with Denny's and get them on an

13 it for free, it says you're going to discount it? 13 annual maintenance contract, and whatever they determine to be
14 A Well, when we give a showcase site we discount it 14 suits - how Pittsburgh Hospitality operates, thatI'd like -

15 100 percent and that's basically free. 15 them to help Denny. '

16 Q So you were expecting - this E-mail meant that you 16 Q Okay. Then how do you explain the last sentence of
17 were expecting Pittsburgh Hospitality to pay some discounted 17 that E-mail? Alternatively, you may wish to contact Batcho

18 price for the original license? 18 Office Systems and urge them to pay off the original invoice?

19 A Well, Idon'tr ber what arrang ts T had set 19 A Well, then if Batcho paid the invoice then there

20 up with Pittsburgh Hospitality. I do know we hadn'i been paid 20 wouldn't be any problem -~

21 by Batcho and so it sounds like -- but I would have to go back 21 Q Well, why is there a problem?
22 and check my notes on Pittsburgh Hospitality that I might have 22 A 1 didn't specifically tell Batcho's to pay the

23 said, you know, we issued this license, we never got paid by 23 invoice.
24 Batcho, do you -- are you able to take over the client and 24 COURT REPORTER: Could you repeat that, please.
25 service them and in that case you would — the license could 25 THE WITNESS: I wanted Denny's to tell Batcho's to
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1 have gone through you. 1 pay the invoice.

2 Q Well, assuming sl this happened, would Denny's Beer 2 BY MR.NADDEO:

3 Barrel Pub then continue to act as a showcase site for 3 Q Well, what difference would it make; I mean, if you

4 I’it{sburgh Hospitality? 4 were going to give it to them for free — excuse me, strike

5 A No, no, no, no. The showcase site is just for the 5 - that.

6 reseller, and at that point Denny's is clearly not happy so 6 1f you were going to give Pittsburgh Hospitality the

7 they don't seem like a good candidate for a showcase site. 7 license for free anyway, what difference — what impetus would

8 Q Well, being unhappy with the reseller doesn't 8 they have to go after Batcho's for the money? . )

9 necessarily imply unhappiness with the software, does it? 9 A Because Pittsburgh Hospitality, I didn't — it

10 A No. But the showcase site, as I said, is really 10 sounds like, and I don't usually inquire what a reseller

11 something that we offer to a new dealership to help them get 11 charges for maintenance so — I knew that Denny's wanted to

12 set up. ’ V 12 pay as little money as possible so I dide't know if they

13 Q Okay. . 13 wanted to get service from Batcho's or from Pittsburgh. I was

14 A Pittsburgh Hospitality is not a new dealership, they 14 trying to help them get service. '

15 don't have any need for something like that. 15 Q Just a couple of final questions, Miss Wilson. On

16 Q Does that mean that as of April 4th, 2007 any 16 the E-mail of April 4th, 2007, there is a reply from Mr.

17 involvement by Denny's Beer Barrel Pub as a showcase site was 17 Liegey at the bottom of the E-mail.

18 no longer a possibility here? 18 A Uh-huh. v :

19 A Yeah. Because at that point Batcho's isn't really 19 Q Did you respond o him in respect to — I'm not -

20 selling our software anyway. 20 clear, was your E-mail a r&sponsé to him or was that his

21 Q Okay. And you have mﬁe notes that mi‘ght help 21 respopse to your E-mail, I'm not sure. )

22 explain your statement that ASI is willing to discount the 122 A Well, I'm afraid I'm not sure either.

23 amount due on the original license? 23 MR. SEAMAN: Lisa.

24 A 1 might if I go look at Pittsburgh Hospitalify 24 THE WITNESS: Yes.

25 again. That would have been an arrangement I made with them. 25 MR. SEAMAN: What he's looking at is a printout of
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1 an E-mail from Denny to you and then your response. It 1 restaurant.

2 starts off with, Lisa, I just spoke with Pittsburgh 2 Q All right. Just, again, to clarify your position

3 Hospitality. 3 with ASI. It sounds to me as though you're the person who, I

4 THE WITNESS: Yes. 4 guess, actively deals with the showcase sites being issued?

5 MR. SEAMAN: And then your E-mail — 5 A Yes,

6 THE WITNESS: Because I'm responding to him. 6 Q So that if I had questions concerning the showcase

7 MR. SEAMAN: And then your E-mail to Dennis is the 7 site and how it works I could direct them to you and rely on

8 one that you've been discussing and answering the ’ 8 you explaining it to me correctly?

9 questions on for Mr. Naddeo? 9. A Yes.

10 THE WITNESS:  Yes. 10 Q All right. Do you know whether ASI software is

11 MR. SEAMAN: Okay. 11 being used by the Clearfield Country Club?

12 BY MR. NADDEO: 12 A 1 actually don't know, but, again, I can look that

13 Q  Okay. So your E-mail of April 4th, 2007 was in 13 up right now.

14 response to Mr. Liegey's E-mail to you, apparently, the same 14 Q Would you, please?

15 date? 15 A Yes, it is.

16 A Yes, that's what it looks like. 16 Q Okay. So according to Denny's E-mail he was

17 MR. SEAMAN: Lisa, do you have that E-mail from 17 instrumental in getting the country club to purchase ASI's

18 Denny's to you? 18 software and in fact the country club does use your software?

19 THE WITNESS: I'm looking at it right now, yes. 19 A Well, first of all, I need to say I don't know if

20 MR. SEAMAN: Okay. 20 they are currently using the software. I can see that a
21 BY MR. NADDEO: 21 license was issued, but it's possible that they had problems
22 Q In his E-mail to you, Miss Wilson, Mr. Liegey 22 as well and are using a different system, X don't know. But
23 indicates that we, being his, him, his firm, were instrumental 23 that wouldn't really make a difference to us whether Denny's

24 in securing the Clearfield Country Club for the sale of your 24 had helped in that sale or not. :

25 system by having board members observe our system, and us 25 MR. NADDEO: Okay. Thank you. That's all the -
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1 going to their board meeting with Jason and Tom and speaking 1 questions I have.

2 on their behalf for the system? 2 THE WITNESS: Good. Thank you.

3 A Ub-huh. 3 MR. NADDEO: Before you sign off we need to inform
4 Q Do you know whether that is an accurate statement; 4 you that you have a right to review the transcript of

5 did Mr. Liegey do that to your kmowledge? 5 your testimony for accu.racy‘ If you want to do that,

6 A I have no idea. I mean, I can't imagine why he 6 the court reporter will provide you with a transcript

7 would lie about it, but that's not really relevant to ASI. 7 along with anErrata sheet for you to make corrections.

8 Q Well, I guess it's relevant to my — I'm still 8 THE WITNESS: Okay.

9 trying to figure out whether we are or are not a showcase 9 MR.NADDEQ: You bave 30 days after — from the date
10 site, and you're indicating that as of May -- excuse me, April 10 you receive the transcript to return it with your,

11 of '07, Denny's was no longer a showcase site because he was 11 corrections; otherwise, it will be filed as transcribed.

12 mad at everybody. 12 Do you want to review the transcript?

13 A The showcase site -- again, there's two different 13 MR. SEAMAN: Yes, she does.

14 things that happened. ASI simply gives a free license to 14 THE WITNESS: Yes, I do.

15 their reseller and they are able to use it as they wish. 15 MR. NADDEO: All right. Thank you.

16 In the case of Batcho's, because it was way beyond 16 THE WITNESS: Thank you.

17 the initial six month period, I said, I'll tell you what, 17

18 Jason, I will give you a free license, but if you don't meet 18" LA

19 certain sales volumes I'm not doing it the way I normally do 19 DEPOSITION CONCLUDED AT 11:30 AM.

20 it. I'm issuing an invoice when I issue the license, and if » 20 LA '

21 you haven't reached the sales volume, you're going to have to 21

22 pay the invoice. 22
23 Q Okay. . 23

24 A Sothat's the relationship between ASI and Batcho's, 24

25 jt has nothing to do with Batcho's relationship with thev 25

MARYANN CORNELIUS (814) 536-7450

MARYANN CORNELIUS (814) 536-7450




B N R W N =

[~} T S T S e S B S I i o e i
UIQLANHO\OQ\]O\VI&(ANIHO

O

49

ERRATA

I, LISA G. WILSON, have read the foregoing deposition
given by me on Wednesday, July 23rd, 2008, at the offices of
Naddeo & Lewis, LLC, 207 East Market Street, Clearfield, PA,
in the case of Denny's Beer Barrel Pub, Inc. v Action Systems,
Incorporated.
This deposition should be corrected as follows:
PAGE LINE ERROR OR AMENDMENT AND REASON THEREFORE:

Subject o these corrections, my testimony reads as
* given by me in the foregoing. Signed this __ day of
, 2008.

s
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COMMONWEALTH OF PENNSYLVANIA :
: ss:
COUNTY OF CAMBRIA

I, MARYANN CORNELIUS, Freclance Court Reporter and Notary
Public, Commonwealth of Pennsylvania,

DO HEREBY CERTIFY, that the foregoing deposition was
taken before me at the time and place stated herein; that I ‘
administered unto the deponent her oath to testify to the
truth, the whole truth, and nothing but the truth; that she
testified by phone and was orally examined and testified as
herein set forth; that I reported said examination and
testimony stenographically, and that this transcript of
deposition constitutes a true and correct transcription of the
shorthand report of said deposition.

I FURTHER CERTIFY that I am neither related to nor
employed by any counsel or party to the cause pending, nor
interested in the event thereof.

IN WITNESS WHEREOF, I have hereunto affixed my hand and

Cambria County, Pennsylvania. o ; ;

|

<
PP S ’

MARYANN CORNELIUS
¢ /Notarv Public

S _/ Commonwealth of Pennsvivania
~-/ My Commission Expires 4/25/2010

official seal this 12th day of August, 2008, at Ebensburg, - . 7 (
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
-Vs- :
ACTION SYSTEMS, INC.,
Defendant

-vs-
BATCHO BUSINESS MACHINES, INC., t/d/b/a
BATCHO OFFICE SYSTEMS, and ANDREW G. :
BATCHO, a/k/a ANDREW G. BATCHO, SR., and
LINDA L. BATCHO, husband and :
wife, t/d/b/a BATCHO OFFICE SYSTEMS,

Additional Defendants

MOTION FOR CONTINUANCE

AND NOW, comes Defendant, ACTION SYSTEMS, INC., by its attorneys, Gates &
Seaman, and sets forth as follows:

1. Pending this Court’s disposition of a Motion for Summary Judgment filed on
behalf of Defendant, Action Systems, Inc., this case has been scheduled for Hearing
before a selected Board of Arbitrators on Thursday, January 21, 2010 commencing at
1:00 p.m.

2. Counsel for Defendant, Action Systems, Inc., just learned that the
employees of Defendant who will be necessary witnesses at the Hearing have been
scheduled to attend a Reseller’s Conference sponsored by Defendant, Action
Systems, Inc., in New Orleans, LA from January 20, 2010 through January 24, 2010,
with approximately one-half of the company employees attending said Conference.

3. Counsel for Defendant, Action Systems, Inc., believes that the Arbitration

Hearing will most likely require more than one-half (1/2) day and requests that one
1




(1) day be allotted for the same.

4. James A. Naddeo, Esquire, Counsel for Plaintiff, and Andrew G. Batcho,
Batcho Office Systems, pro se, have advised Counsel for Defendant, Action Systems,
Inc., that they would not object to a continuance of the scheduled Arbitration
Hearing.

WHEREFORE, Defendant, Action Systems, Inc., respectfully requests that a
continuance of the Arbitration Hearing scheduled for January 20, 2010 be granted
and the Arbitration Hearing be rescheduled.

Respectfully submitted,

GATES N

Laurance B. Seaman, Esquire,
Attorney for Defendant,
ACTION SYSTEMS, INC.

Date: //7/1&/0
C | Two North Front Street, P. O. Box 846

Clearfield, PA 16830

(814) 765-1766




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

DENNY’S BEER BARREL PUB, INC.,
Plaintiff

VS.

ACTION SYSTEMS, INC,, D
Defendant : NO. 07-1351-CD

vs.
BATCHO BUSINESS MACHINES, INC., :
t/d/b/a BATCHO OFFICE SYSTEMS, and :
Andrew G. Batcho, Sr., and Linda L. :
Batcho, Husband and Wife, t/d/b/a
Batcho Office Systems
Additional Defendants
ORDER
AND NOW, this 1A day of January 2010, upon consideration of the Parties’ oral
arguments, it is the ORDER of this Court as follows:
1. Defendant Action Systems, Inc.’s Motion for Summary Judgment on Plaintiff’s
Amended Complaint GRANTED in part, DENIED in part as follows:
a. Motion for Summary Judgment on Count I of Plaintiff’s Amended Complaint is
hereby GRANTED.
b. Count I of Plaintiff’s Amended Complaint against Defendant Action Systems,

Inc. is hereby DISMISSED.

c. Motion for Summary Judgment on Count II of Plaintiff’s Amended Complaint

is hereby DENIED.
FI Eﬂ BY THE COURT, _
QI A‘%S SN C n. Vo
Wiiam| A Shaw_ |0 531 FREDRIC\J, AMMERMAN '
prothonotaryPlerk of Courts Y 562\057“;%; Mach e President Judge
Cleasfiead py wp30
16C A Batcho
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DENNY’S BEER BARREL PUB, INC.,

Plaintiff . No. 07-1351-CD
“VS- :
ACTION SYSTEMS, INC.,
Defendant
-vs-
BATCHO BUSINESS MACHINES, INC., t/d/b/a FILED
BATCHO OFFICE SYSTEMS, and ANDREW G. 14 o
BATCHO, a/k/a ANDREW G. BATCHO, SR., and: JA% 2
LINDA L. BATCHO, husband and : w.u,amA_shaw
wife, t/d/b/a BATCHO OFFICE SYSTEMS, Promotawfc'emmm
Additional Defendants : 3 b W P
ORDER

AND NOW, this % day of January, 2010, upon consideration of the Motion

for Continuance, the requested continuance is granted and the Arbitration Hearing

in the above-captioned matter is rescheduled to the &Qﬂ\day of

Aari\ , 2010, commencing at %00 o’clock A__. M. inthe

Conference/Hearing Room No. _3 , Second Floor, Clearfield County Courthouse,
Clearfield, PA 16830. |

Natice of the entry of this Order shall be provided to all parties by counsel for
the moving party.

BY THE COURT

)

/—'/ v‘w"mﬂﬁq
e W Judge
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DENNY’S BEER BARREL PUB, INC.,

Plaintiff . No. 07-1351-CD
-VS- .
ACTION SYSTEMS, INC.,
Defendant
-vs-
BATCHO BUSINESS MACHINES, INC., t/d/b/a : F l LEDNO
BATCHO OFFICE SYSTEMS, and ANDREW G. / o 537
BATCHO, a/k/a ANDREW G. BATCHO, SR., and: JAN 18 zum
LINDA L. BATCHO, husband and : 9
wife, t/d/b/a BATCHO OFFICE SYSTEMS, : William A. Shw
Additional Defendants : P r°th°"0fary/0lerk 0

AFFIDAVIT OF SERVICE

| hereby certify that service of a certified copy of Motion for Continuance and
Order dated January 8, 2010, was made upon the following, on the 15th day of
January, 2010, by regular first class mail, postage prepaid:

James A. Naddeo, Esquire Andrew G. Batcho

207 E. Market Street Batcho Office Systems, et al
P. O. Box 552 115 Market Street
Clearfield, PA 16830 Clearfield, PA 16830

GATE EAMAN
By:

Laurance B. Seaman, Esquire,
Attorney for Defendant,
ACTION SYSTEMS, INC.

Date: ///4}‘”/4




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY
PENNSYLVANIA
Denny's Beer Barrel Pub, Inc.
VS. No. 2007-01351-CD
Action Systems, Inc.

Batcho Business Machines, Inc., t/d/b/a Batcho Office Systems, and FI L E ws;g[j(jm@
Andrew G. Batcho a/k/a Andrew G. Batcho, Sr. and Linda L. Batcho, 5-@0 o
Husband and wife, t/d/b/a Batcho Office Systems /1 500 man
APR 207201 Bsknooy <
OATH OR AFFIRMATION OF ARBITRATORS m et Rgheno @S
Now, this 20th day of April, 2010, we the undersigned, having been appomtsd riiflaB & oINS oo+

the above case do hereby swear, or affirm, that we will hear the evidence and allega?{]grtl%ng h?lrk Of Courtsm ttok S-H‘@L
parties and justly and equitably try all matters in variance submitted to us, determine the matters Cloack

in controversy, make an award, and transmit the same to the Prothgagtary within twenty (20)
days of the date of hearing of the same.

Richard Milgrub, Esq.

Girard Kasubick, Esq.
. Ronald L. Collins, Esq.

Sworn to and subscribed before me this

April 20,2010

Prothonotary

D OF ARBITRATORS

WA
Now, this é day of ,fp,e , ALY , we the undersigned arbitrators appointed in
this case, after being duly swortl, and havmg heard the evidence and alleg tlons/l,f%ames do

award and ﬁr:;asﬂﬁfé-%ows L/u ’b Y24 Vﬁ4 ﬂvlfﬂ 4«/4/&‘&
VA 4/21'/ et #3058 7 S0,

“PH\/O%&?«Z D&Kgfu Mﬁ ﬁfﬁ’/ﬂfﬁt 4/4/ Wf? D.gfgfu%/u

oot m,‘
4 3057

(Continue if needed on reverse.)

ENTRY OF AWARD
Now, thlSCQGM’) day of 40( ) , AO/Q , 1 hereby certify that the above award was
entered of record this date in the proper dockets and notice by mail of the return and entry of said
award duly given to the parties or their attorneys.

WITNESS MY HAND AND THE SEAL OF AHE COUR/

- %4
Prothonotary
By




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
' CIVIL DIVISION

Denny's Beer Barrel Pub, Inc. : ‘ XU
>

Vs. : No. 2007-01351-CD

Action Systems, Inc.
defendant

Batcho Business Machines, Inc. Batcho

- Office Systems Andrew G. Batcho Linda L.
Batcho Batcho Office Systems

Additional defendant

NOTICE OF AWARD

TO: Batcho Office Systems-Andrew Batcho et al

You are herewith notified that the Arbitrators appointed in the above case have filed their
award in this office on April 20, 2010 and have awarded:

Judgment in favor of Plaintiff against defendant ASI in amount of $3057.50. Judgment in favor
of defendant against additional defendant in amount of $3057.50.

Gl

William A. Shaw, Prothonotary

April 20, 2010
Date

This notice of award was placed on the docket and given by mail to the parties or their
attorneys on April 20, 2010 at 11:50 a.m. -

An Appeal from Award of Arbitration must be filed within thirty (30) days of date of
award. Filing fee is fifty percent (50%) of the total award or the amount of compensation paid to
the arbitrators, whichever is the least. Arbitrators’ compensation to be paid upon appeal:
$825.00. : :



IN THE COURT OF COMMON'PLEA.S OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION :

Denny's Beer Barrel Pub, Inc. : v

Vs. : No. 2007-01351-CD ~

Action Systems, Inc.
defendant

Batcho Business Machines, Inc. Batcho -
Office Systems Andrew G. Batcho Linda L.
Batcho Batcho Office Systems
Additional defendant

NOTICE OF AWARD

TO: Laurance B. Seaman Esq

You are herewith notified that the Arbitrators appointed in the above case have ﬁled their
award in this office on April 20, 2010 and have awarded:

Judgment in favor of Plaintiff against defendant ASI in amount of $3057.50. Judgment in favor

of defendant against additional defendant in amount of $3057.50.

William A. Shaw, Prothonotary

April 20, 2010
Date

This notice of award was placed on the docket and given by mail to the parties or their
attorneys on April 20, 2010 at 11:50 a.m.

An Appeal from Award of Arbitration must be filed within thirty (30) days of date of
award. Filing fee is fifty percent (50%) of the total award or the amount of compensation paid to
the arbitrators, whichever is the least. Arbitrators’ compensatlon to be paid upon appeal:
$825.00.



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

Denny's Beer Barrel Pub, Inc.

-~ N

W,

Vs. : No. 2007-01351-CD

Action Systems, Inc.
defendant

Batcho Business Machines, Inc. Batcho
Office Systems Andrew G. Batcho Linda L.
Batcho Batcho Office Systems
Additional defendant

NOTICE OF AWARD

TO: James A. Naddeo Esq

You are herewith notified that the Arbitrators appointed in the above case have filed their
award in this office on April 20, 2010 and have awarded:

Judgment in favor of Plaintiff against defendant ASI in amount of $3057.50. Judgment in favor
of defendant against additional defendant in amount of $3057.50.

W

William A. Shaw, Prothonotary

April 20, 2010
Date

This notice of award was placed on the docket and given by mail to the parties or their
attorneys on April 20, 2010 at 11:50 a.m.

An Appeal from Award of Arbitration must be filed within thirty (30) days of date of
award. Filing fee is fifty percent (50%) of the total award or the amount of compensation paid to
the arbitrators, whichever is the least. Arbitrators’ compensation to be paid upon appeal:

$825.00. -



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc.
Plaintiff,

No. 07-1351-CD
Action Systems, Inc,
Defendant.

Type of Pleading:

PRAECIPE TO ENTER
JUDGMENT ON AWARD

Filed on behalf of
Defendant

Counsel of Record
for this party:

James A. Naddeo, Esqg.
PA ID 06820

207 East Market Street
P.O. Box 552
Clearfield, PA 16830
(814) 765-1601

X% %k % %k % ok X % X A X % %k ¥ % %k %k % % % % Ok % X % A %

00O WY
FILED® 2"

10-3\ G 1ecd notwea
) JUN 250 B Seaeman
! William A. Sha

Prothonotary/Clerk of Courts




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc. *
Plaintiff, *

*

v. * No. 07-1351-CD

x

*

Action Systems, Inc, *
*

Defendant.

i

PRAECIPE TO ENTER JUDGMENT ON AWARD

TO: WILLIAM SHAW, PROTHONOTARY
Dear Sir:
Please enter judgment upon the Award of Arbitrators
dated April 20, 2010 on behalf of Plaintiff and against the
Defendant in the amount of $3,057.50.

NADDEO & LEWIS, LLC

Q&N\ML[ Laddia

es A. Naddeo, Esqulre
A torney for Defendant

Date: June 1, 2010




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

Denny'’s Beer Barrel Pub, Inc. *
Plaintiff, *

*

A * No. 07-1351-CD

*

*

Action Systems, Inc, *
Defendant. *

CERTIFICATE OF SERVICE

I, James A. Naddeo, Esquire, do hereby certify that a
certified copy of Praecipe to Enter Judgment on Award was served
on the following and in the following manner on the 2™ day of
June, 2010:

First-Class Mail, Postage Prepaid

Laurance B. Seaman, Esquire
GATES & SEAMAN
Two North Front Street
P.0O. Box 846
Clearfield, PA 16830

NADDEO |& LEWIS, LLC

Attorney for Plaintiff
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
‘ CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc. * «;»
Plaintiff, * @
x | \g
v * No. 07-1351-CD <
* J
. .
Action Systems, Inc, *
*

Defendant .

NOTICE
NOTICE is given that a JUDGMENT in the above-captioned
matter has been entered against Action Systems, Inc. in the
amount of $3,057.50 plus 6% interest.

PROTHONOTARY

(-,




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

DENNY’S BEER BARREL PUB, INC.,
Plaintiff
No. 2007-1351-CD
Vs.
Type of Case: Civil
ACTION SYSTEMS, INC., :
Defendant : Type of Pleading: PRAECIPE TO ENTER
: JUDGMENT ON AWARD

VS.

BATCHO BUSINESS MACHINES, INC., :

t/d/b/a BATCHO OFFICE SYSTEMS, and :

ANDREW G. BATCHO, a/k/a ANDREW

G. BATCHO, SR., and LINDA L.

BATCHO, husband and wife, t/d/b/a

BATCHO OFFICE SYSTEMS,

Additional Defendants

Filed on behalf of Defendant:
Action Systems, Inc.

Counsel of Record for this Party:
Laurance B. Seaman, Esq.

Supreme Court No.: 19620

GATES & SEAMAN
Attorneys at law

Two North Front Street
P. O. Box 846
Clearfield, PA 16830
(814) 765-1766

@
FILED S
. PR e

William A Shaw B Al

Prothonotary/Clerk of Courts
10CS-Nofice <o A | A{, £




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
-Vs- :
ACTION SYSTEMS, INC.,
Defendant

-vs-

BATCHO BUSINESS MACHINES, INC., t/d/b/a
BATCHO OFFICE SYSTEMS, and ANDREW G. :
BATCHO, a/k/a ANDREW G. BATCHO, SR., and
LINDA L. BATCHO, husband and :
wife, t/d/b/a BATCHO OFFICE SYSTEMS,
Additional Defendants
PRAECIPE TO ENTER JUDGMENT ON AWARD
TO: WILLIAM A, SHAW, Prothonotary
Please enter judgment upon the Award of Arbitrators dated April 20, 2010 on
behalf of Defendant, Action Systems, Inc., and against the Additional Defendants,
Batcho Business Machines, Inc., t/d/b/a Batcho Office Systems and Andrew G.
Batcho, a/k/a Andrew G. Batcho, Sr., and Linda L. Batcho, husband and wife,
t/d/b/a Batcho Office Systems, in the amount of $3,057.50, plus 6% interest.

Respectfully submitted:

GATES & ?A;A 7 7

Laurance B. Seaman, Esquire
Attorney for Defendant,
Action Systems, Inc.

Two North Front Street
P. O. Box 846
Clearfield, Pa 16830
(814) 765-1766

Date: June 40 . 2010.




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

DENNY’S BEER BARREL PUB, INC., Plaintiff
vs- , No. 07-1351-CD

ACTION SYSTEMS, INC., Defendant
-vs.

BATCHO BUSINESS MACHINES, INC., t/d/b/a

BATCHO OFFICE SYSTEMS, and ANDREW G.

BATCHO, a/k/a ANDREW G. BATCHO, SR., and

LINDA L. BATCHO, husband and

wife, t/d/b/a BATCHO OFFICE SYSTEMS,
Additional Defendants

CERTIFICATE OF SERVICE

| hereby certify that a certified copy of Praecipe to Enter Judgment on Award and
NOTICE of the entry of such Judgment was served by First Class U. S. Mail, postage prepaid,
on the _/ O day of June, 2010, upon the following:

Batcho Business Machines, Inc., t/d/b/a Batcho Office Systems
115 East Market Street
Clearfield, PA 16830

James A. Naddeo, Esquire

Attorney for Plaintiff

207 East Market Street, P. O. Box 552
Clearfield, PA 16830

GATES %
By: 5 2

Laurance B. Seaman, Esq.
Attorney for Defendant,
Action Systems, Inc.
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
-VS§- :
ACTION SYSTEMS, INC.,
Defendant

-vs-

BATCHO BUSINESS MACHINES, INC., t/d/b/a
BATCHO OFFICE SYSTEMS, and ANDREW G. :
BATCHO, a/k/a ANDREW G. BATCHO, SR., and
LINDA L. BATCHO, husband and :
wife, t/d/b/a BATCHO OFFICE SYSTEMS,
Additional Defendants

NOTICE

NOTICE is given that a Judgment in the above-captioned matter has been
entered against Additional Defendants, BATCHO BUSINESS MACHINES, INC., t/d/b/a
BATCHO OFFICE SYSTEMS, and ANDREW G. BATCHO, a/k/a ANDREW G. BATCHO, SR.,
and LINDA L. BATCHO, husband and wife, t/d/b/a BATCHO OFFICE SYSTEMS, in the
amount of $3,057.50, plus 6% interest.

Prothonotary:

(Coxte A

William A. Shaw

Date: June ‘(O , 2010.




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

Denny'’s Beer Barrel Pub, Inc.
Plaintiff,

Action Systems, Inc,
Defendant,

vS.

Batcho Business Machines, Inc.,

t/d/b/a Batcho Office Systems, and

Andrew G. Batcho, a/k/a Andrew G.
Batcho,Sr., and Linda L. Batcho,
Husband and wife, t/d/b/a Batcho
Office Systems,

Additional Defendants.

% % % o % % % % ok % % %

* ¥ k¥

%

* ok ok k% ok k% %k % % % % % % % ¥

No. 07 - 1351 - CD

Type of Pleading:

PRAECIPE TO SETTLE
AND DISCONTINUE

Filed on behalf of:
Plaintiff

Counsel of Record for
this party:

James A. Naddeo, Esqg.
Pa I.D. 06820

&
Trudy G. Lumadue, Esd.
Pa I.D. 202049

NADDEO & LEWIS, LLC.
207 E. Market Street
P.O. Box 552
Clearfield, PA 16830
(814) 765-1601

Naded

fl'll LE

O.<< i
JUN 14 -

William A\
Prothonotary/Cler




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc.
Plaintiff,

No. 07-1351-CD

Action Systems, Inc,
Defendant.

V.

Batcho Business Machines, Inc.
T/d/b/a Batcho Office Systems,
And Andrew G. Batcho, a/k/a
Andrew G. Batcho, Sr., and Linda
L. Batcho, husband and wife,
T/d/b/a Batcho Office Systems

* % k% % % % % X X % F X % A X X

PRAECIPE TO SETTLE AND DISCONTINUE

TO THE PROTHONOTARY :
Dear Sir:

Please mark the above-captioned case settled
discontinued as to Defendant Action Systems, Inc.

NADDEO & LEWIS, LLC

BY: M JOMLL Q-Vnad(b(of

Janjes A. Naddeo, Esquire
Atfforney for Plaintiff

and




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
' CIVIL DIVISION

Denny'’'s Beer Barrel Pub, Inc. *
Plaintiff, *

* B

v * No. 07-1351-CD

* B
*
Action Systems, Inc, *
Defendant. *

CERTIFICATE OF SERVICE

I, James A. Naddeo, Esquire, do hereby certify that a
certified copy of Praecipe to Settle and Discontinue was served on
the following and in the following manner on the 14" day of June,

2010:

First-Class Mail, Postage Prepaid

Laurance B. Seaman, Esquire
GATES & SEAMAN
Two North Front Street
P.0O. Box 846
Clearfield, PA 16830

NADD & LEWIS, LLC

By : \J UM (lﬂadduor

ames A. Naddeo
ttorney for Plaintiff




IN THE COURT OF COMMON PLEAS OF .

CLEARFIELD COUNTY, PENNSYLVANIA )
CIVIL DIVISION \: &
Denny's Beer Barrel Pub, Inc.
Vs. No. 2007-01351-CD

Action Systems, Inc.

Batcho Business Machines, Inc.
Batcho Office Systems

Andrew G. Batcho

Linda L. Batcho

Batcho Office Systems

CERTIFICATE OF DISCONTINUATION

Commonwealth of PA
County of Clearfield

I, William A. Shaw, Prothonotary of the Court of Common Pleas in and for the County
and Commonwealth aforesaid do hereby certify that the above case was on June 14, 2010,
marked:

Praecipe to settle and discontinue as to defendant, ACTION SYSTEMS INC. ONLY
Record costs in the sum of $125.00 have been paid in full by James A. Naddeo Esgq.

IN WITNESS WHEREOF, I have hereunto affixed my hand and seal of this Court at
Clearfield, Clearfield County, Pennsylvania this 14th day of June A.D. 2010.

o

(e AL,

William A. Shaw, Prothonotary




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc.
Plaintiff,

a
N

Action Systems, Inc,
Defendant,

vsS.

Batcho Business Machines, Inc.,
t/d/b/a Batcho Office Systems,
Andrew G. Batcho, a/k/a Andrew G.
Batcho,Sr., and Linda L. Batcho,
Husband and wife, t/d/b/a Batcho
Office Systems,

Additional Defendants.

and

L . S T S B R S

*  * * X

***************X—**

No. 07 - 1351 - CD

Type of Pleading:

PRAECIPE TO MARK
JUDGMENT SATISFIED

Filed on behalf of:
Plaintiff

Counsel of Record for
this party:

James A. Naddeo, Esq.
Pa I.D. 06820

&
Trudy G. Lumadue, Esqg.

Pa I.D. 202049

NADDEO & LEWIS, LLC.
207 E. Market Street
P.O. Box 552
Clearfield, PA 16830
(814) 765-1601

HLE 1023 Cort,

: f Satgo
J4 913y ° 51?
william A. Shaw /44#(7 pd,

Prothonotary/Clerk of Courts 70‘

D,




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc.
Plaintiff,

No. 07-1351-CD

Action Systems, Inc,
Defendant.

v.

Batcho Business Machines, Inc.
T/d/b/a Batcho Office Systems,
And Andrew G. Batcho, a/k/a
Andrew G. Batcho, Sr., and Linda
L. Batcho, husband and wife,
T/d/b/a Batcho Office Systems

X 0% X X %k Ok X X X % % % % ok %k X X

PRAECIPE TO MARK JUDGMENT SATISFIED

TO THE PROTHONOTARY:
Please mark the judgment entered in favor of Denny’s
Beer Barrel Pub, Inc. against Action Systems, Inc. in the amount
of $3,057.50 paid in full. |
DEO & LEWIS, LLC

@ ﬂadm

J mes A Naddeo, Esqulre
ttorney for plairntiff




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc. *
Plaintiff, * .

* i

v * No. 07-1351-CD
*
o
Action Systems, Inc, *.
Defendant. *

CERTIFICATE OF SERVICE

I, James A. Naddeo, Esquire, do hereby certify that a
certified copy of Praecipe to Mark Judgment Satisfied was served
on the following and in the following manner on the 16" day of

June, 2010:

First-Class Mail, Postage Prepaid

Laurance B. Seaman, Esquire
GATES & SEAMAN
Two North Front Street
P.0O. Box 846
Clearfield, PA 16830

NADDEQO~& LEWIS, LLC

By:

Attorney for Plaintiff
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IN THE COURT OF COMMON PLEAS OF ‘.}‘/"
CLEARFIELD COUNTY, PENNSYLVANIA &
CIVIL DIVISION

CERTIFICATE OF SATISFACTION OF JUDGMENT

No.: 2007-01351-CD
Denny's Beer Barrel Pub, Inc.

Debt:  $3,057.50
Vs.
Atty's Comm.:
Action Systems, Inc.

Interest From:

Cost: $7.00

NOW, Wednesday, June 16,2010, directions for satisfaction having been received, and all costs
having been paid, SATISFACTION was entered of record on judgment filed June 2, 2010, in
favor of Denny’s Beer Barrel Pub, Inc. and against Action Systems, Inc.

Qﬂ; xfﬁz

PR
Prothonotary 5“

Certified from the record this 16th day of June, A.D. 2010




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

DENNY’S BEER BARREL PUB, INC.,
Plaintiff

VS.

ACTION SYSTEMS, INC.,
Defendant

VS.

BATCHO BUSINESS MACHINES, INC.,

t/d/b/a BATCHO OFFICE SYSTEMS, and

ANDREW G. BATCHO, a/k/a ANDREW
G. BATCHO, SR., and LINDA L.
BATCHO, husband and wife, t/d/b/a
BATCHO OFFICE SYSTEMS,

Additional Defendants

RECEIVED
APR 12 2010

Court Administrator's
Office

No. 2007-1351-CD
Type of Case: Civil

Type of Pleading:
PRE-TRIAL ARBITRATION
MEMORANDUM

Filed on behalf of Defendant:
Action Systems, Inc.

Counsel of Record for this Party:
Laurance B. Seaman, Esq.

Supreme Court No.: 19620

GATES & SEAMAN
Attorneys at law

Two North Front Street
P. O. Box 846
Clearfield, PA 16830
(814) 765-1766




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
DENNY’S BEER BARREL PUB, INC., :
Plaintiff : No. 07-1351-CD
-Vs- :
ACTION SYSTEMS, INC.,
Defendant

-VS-

BATCHO BUSINESS MACHINES, INC., t/d/b/a
BATCHO OFFICE SYSTEMS, and ANDREW G. :
BATCHO, a/k/a ANDREW G. BATCHO, SR., and
LINDA L. BATCHO, husband and :
wife, t/d/b/a BATCHO OFFICE SYSTEMS,
Additional Defendants

PRE-TRIAL ARBITRATION MEMORANDUM

A. Statement of Defense:

Plaintiff, Denny’s Beer Barrel Pub, Inc., (“Denny’s”) purchased from

Additional Defendant, Batcho Office Systems (“Batchos”), on July 8, 2005 the ASI

Restaurant Manager Software (“Software”) produced by Defendant, Action Systems,

Inc. (“ASI”), which purchase included the license to use the purchased Software and

the installation of the Software by Batchos on existing computers, printers, etc.

(“Hardware”) of Denny’s. The Software and Hardware together made up a “System

used by Plaintiff at its restaurant. Denny’s paid Batchos over a period of time for

this purchase the sum of $15,200.00. When Denny’s experienced problems with the

System, Batchos recommended that Plaintiff purchase new Hardware for the System,

which Denny’s did, and Denny’s continued to experience problems.




Denny’s commenced this action against ASI by filing a Complaint, to which
Preliminary Objections were filed by ASI, resulting in Denny’s filing an Amended
Complaint. Preliminary Objections to the Amended Complaint were dismissed by the
Court.

ASI joined Batchos as Additional Defendants by the filing of a Complaint to
Join Additional Defendants, to which Batchos, acting pro se, filed an Answer,
incorrectly titled “Answer to Amended Complaint”.

Plaintiff alleged in its Amended Complaint (Paragraph 4) that Batchos: “. . .
was an authorized dealer and/or agent of ASI. . .”, and (Paragraph 5) that ASI: “ . ..
clothed Batcho with actual, implied and/or apparent authority to sell, service and

“install ASI products.”, or, in other words, that Batchos was acting as an agent of ASI.

Batchos admitted in its Answer to ASI’s Complaint to Join Additional
Defendant that Batchos had only ever been an independent contractor reseller of ASI
and had never been an agent of ASI and never had any authorization to legally bind
or obligate ASI (Paragraph 16 of the Complaint to Join and Paragraph 16 of Batchos
Answer).

During the Deposition of Dennis F. Leigey, Jr., President of Denny’s, Denny’s
agreed that Batchos was not an agent of ASI, but rather a dealer/reseller authorized
to sell, install and service ASI prbducts after purchasing the same from ASI. Said
agreement was subsequently memorialized to a written Stipulation by counsel for

Denny’s and ASI.




ASI invoiced Batchos the sum of $6,115.00, of which Batchos never paid ASI
any part. Batchos initially invoiced Denny’s on July 8, 2005 the sum of $17,603.00,
which was subsequently reduced by returned equipment to the sum of $13,103.00.
There was never any contract between ASI and Denny’s, ASI never invoiced Denny’s
and Denny’s never paid any money to ASI. Without Batchos being an agent of ASI,
there was no privity of contract between Denny’s and ASI and without privity of
contract, Denny’s had no valid contractual cause of action against ASI. Reeves vs.

Middletown Athletic Association, 866 A. 2d 1115 (Pa. Super. 2004).

ASI’s Motion for Summary Judgment was granted in part and denied in part by
Order of Court dated January 12, 2010, resulting in Count | of Plaintiff’s Amended
Complaint, which was based upon an alleged breach by ASI of a purchase contract
between ASI and Denny’s, being dismissed and Count |l, a claim based upon
promissory estoppel, remaining.

Denny’s entire case comes down to a claim that it was promised to be a
showcase site that was to come with certain benefits and that he did not receive the
benefits as promised (Paragraph 22 of the Amended Complaint). However, during
the Deposition of Mr. Leigey, he admitted he did receive the benefits he claimed he
was to receive (p. 106, lines 10-25, p. 107, lines 1-13), but he claimed the benef'its,.
different modules that were to provide different types of services, did not work.
Denny’s real complaint thus was with Batchos, from whom the Software was
purchased, and who installed and serviced it. The party with whom Denny’s

contracted, Batchos, is the party responsible for supplying a working system and the




patches énd upgrades, if necessary, to make it work. Value added resellers, like
Batchos, are the parties who make upgrades and patches available to end users,
such as Denny’s.

In order to use a manufacturer’s Software, the ultimate or end user, in this
case, Denny’s, had to agree to the terms of the End User License Agreement. Under
the terms of the End User License Agreement, ASI made no warranty of any kind
other t.han: “. .. the original distribution media is free from defects in material and
workmanship under normal use and service for a period of thirty (30) days from date
of purchase . . . “. Further, ASI’s: “. . . entire liability and the User’s exclusive
remedy shall be replacement of the defective media, provided the media is returned
to Action Systems, Inc., with a copy of a dated Receipt or Invoice. Action Systems,
Inc. shall not be liable to the User or any other entity for any special, consequential,
indirect or other similar damages or claims including loss of profit, or any other
commercial damage caused or imagined to have been caused directly or indirectly
by the use, or the inability to use, the Software. Action Systems, Inc. specifically
disclaims all other warrahties, expressed or implied.”

Denny’s last complaint in Count |l (Paragraph 23) is based on a claim that ASI
refused to issue a license to use the AS| Software and refused to issue critical
patches and updates necessary to operate the Software and ultimately withdrew
Denny’s as a showcase site. During his Deposition, Mr. Leigey admitted that Denny’s
was provided a license to operate the Software (p. 73, pp. 73-76, lines 7-25, p. 77-

78, lines 1-25, lines 1-4). Denny’s continued to use the license, albeit illegal since




ASI had never been paid for it, and ASI never withdrew Denny’s as a showcase site,
Denny’s continued to have all the benefits it expected to receive upon becoming a
showcase site and still had the license to operate the System. If Denny’s was no
longer a sh-owcase site, it was not because ASI withdrew it.

Part of being a showcase site was the requirement that Denny’s assist Batchos
in making a certain number of sales of the ASI Software, which required sales were
never made. Batchos also had the option to discount the cost to Denny’s of the ASI
Software by 50% since Denny’s had replaced a competitive restaurant manager
system, but Batchos never made Denny’s aware of that.

The responsible party in this case to Denny’s is Batchos, not ASI.

B. Citations to Applicable Cases or Statutes:

1. None.

C. Witnesses:

1. Smiley Hsu, President, Action Systems, Inc.

2. Lisa G. Wilson, Vice President, Action Systems, Inc.

3. Any persons of which discovery was done or whose names were obtained
through discovery and any witnesses listed in any other Pre-Trial Memorandum.

4. Defendant, Action Systems, Inc., reserves the right to call additional

witnesses at trial.




D. Statement of Damages and Copies of Bills:

1. None.

Respectfully submitted:

GATES N
By: g z

Laurance B. Seaman, Esquire
Attorney for Action Systems, Inc.

Date: April /22010
Two North Front Street, P. O. Box 846
Clearfield, PA 16830
(814) 765-1766




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

DENNY’S BEER BARREL PUB, INC., Plaintiff : No. 07-1351-CD
-Vs- :

ACTION SYSTEMS, INC., Defendant
-V§-

BATCHO BUSINESS MACHINES, INC., t/d/b/a

BATCHO OFFICE SYSTEMS, and ANDREW G. :

BATCHO, a/k/a ANDREW G. BATCHO, SR., and

LINDA L. BATCHO, husband and

wife, t/d/b/a BATCHO OFFICE SYSTEMS,
Additional Defendants

CERTIFICATE OF SERVICE

| hereby certify that the original of the within Pre-Trial Memorandum was
hand delivered to the Clearfield County Court Administrator’s Office, Clearfield
County Courthouse, Clearfield, PA, 16830, on April 12, 2010, and that a true and
correct copy of said Pre-Trial Memorandum was forwarded by U. S. Mail, postage
prepaid, on the 12" day of April, 2010, to:

James A. Naddeo, Esquire
Attorney for Denny’s Beer Barrel Pub, Inc. ANDREW G. BATCHO

207 E. Market Street BATCHO OFFICE SYSTEMS, et al
P. O. Box 552 115 East Market Street
Clearfield, PA 16830 Clearfield, PA 16830

Richard H. Milgrub, Esquire Girard Kasubick, Esquire

211 North Second Street 611 Brisbin Street

Clearfield, PA 16830 Houtzdale, PA 16651

Ronald L. Collins, Esquire
218 South Second Street
Clearfield, PA 16830

By:

Laurance B. Seaman, Esq.
Attorney for Defendant,
Action Systems, Inc.




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION
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Plaintiff, *
*
v. * No. 07 - 1351 --CD
*
. *
Action Systems, Inc, *
Defendant, *
*
vs. % T
* Type of Pleading:
Batcho Business Machines, Inc., *
t/d/b/a Batcho Office Systems, and * PRE-ARBITRATION
Andrew G. Batcho, a/k/a Andrew G. * °~ MEMORANDUM
Batcho,Sr., and Linda L. Batcho, * Filed on behalf of:
Husband and wife, t/d/b/a Batcho * Plaintiff
Office Systems, *
Additional Defendants. * Counsel of Record for
* this party:
*
*
* James A. Naddeo, Esqg.
* Pa I.D. 06820
* &
* Trudy G. Lumadue, Esq.
*  Pa I.D. 202049
*
* NADDEO & LEWIS, LLC.
* 207 E. Market Street
* P.0. Box 552
* Clearfield, PA 16830
* (814) 765-1601
*
X

RECEIVED
APK 13 70

Court Administrator's
Office




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc.
Plaintiff,

No. 07-1351-CD

Action Systems, Inc,
Defendant.

* ok % % ¥k A %

PRE-ARBITRATION MEMORANDUM

I. Factual Statement.

Plaintiff ié the owner and operator éf a restaurant
known as Denny'’s Beer Barrel Pub. For approximately one to one
and one half years prior to July of 2005 a representative of
Batcho Business Machines made repeated efforts to encourage Mr.
Leigey to purchase software developed by the Defendant ASI.
Batcho was a designated dealer of ASI software product.

AST had a program in conjunction with its dealers
known as a “showcase site”. In essence the “showcase site” was
a marketing tool intended to promote sales of ASI’s product
through the ASI distributors. The “showcase site” designation
entitled the end user of ASI software to certain benefits such
as additional modules to supplement the basic software program,
free software updates for one year and advertising. The
“showcase site” designation required the owner of the site to
make its facility available to other potential purchasers of ASIT

software for the purpose of demonstrating its use. It also



|

required the “*showcase site” designee to assist ASI's
distributor in promoting the purchase of ASI software by other
restaurateurs.

Batcho eventually induced the Plaintiff to purchase ASI
software by offering Plaintiff the “showcase site” designation.
Prior to the purchasing the software Mr. Leigey insisted on
speaking directly with ASI to confirm that the company would
agree to designate his restaurant as a “showcase site”. A call
was placed to ASI at which time Mr. Leigey spoke directly to
Lisa Wilson who was an officer of ASI. Ms. Wilson confirmed
AST's willingness to designate Mr. Leigey’s restaurant as a
*showcase site” for ASI. The benefits to Mr. Leigey’s business
to be derived from this designation were also discussed during
this conversation. In reliance upon ASI’'s promise to designate
his business as a “showcase site”.Mr. Leigey purchased the ASI
software from its distributor Batcho Business Machines.

Batcho invoiced Plaintiff for the ASI software and three
handheld service devices at a total cost of $ 17,603.00.
Plaintiff paid Batcho for that portion of the Batcho invoice
pertaining to the software in the amount -of $15,200.00.
Plaintiff elected not to purchase the handheld service devices.

ASTI claims that its distributor Batcho Business Machines
failed to pay ASI for the software purchased by Plaintiff. As a

result of that failure ASI withdrew the “showcase site”



designation from Plaintiff, informed Plaintiff that it was
illegally using its software and refused to provide software
upgrades and support. ASI also failed to extend the other
benefits due to a “showcase site” designee. In the meantime
Plaintiff fully complied with its obligation as a “showcase
site” by making its facility available for demonstrating its
software to other restaurant owners and by facilitating the
purchase of ASI software by the Clearfield-Curwensville Country
Club.

As a result of ASI’'s refusal to provide software upgrades
and support, Plaintiff was unable to effectively implement ASI’s
software in its Dbusiness activities. This necessitated
Plaintiff’s purchase of an alternate software package £from
another software company. Plaintiff seeks to recover the amount
paid by it to Batcho Business Machines for ASI’'s software.

II. Citation.

A, Plaintiff seeks recovery based upon the theory of
Promissory estoppel. A Promissory estoppel is defined as:

“That which arises when there 1is a promise which

promisor should reasonably expect to induée action or

forbearance of a definite and substantial character on

part of promisee, and which does induce such action or

forbearance, and such promise is binding i1f injustice

can be avoided only by enforcement of promise. "Moore



Burger”, Inc. v. Phillips Petroleum Co., Tex., 492

S.w.2d 934. Elements of a “"promissory estoppel” are a

promise clear and unambiguous 1in 1ts terms, reliance

by the party to whom the promise is made, with that
reliance being both reasonable and foreseeable, and
injury to the party asserting the estoppel as a result
of his reliance. James King & Son, Inc. v. De Santis

Const. No. 2 Corp., 97 Misc.Zd 1063, 413 N.Y.s.2d 78,

81.”

Defendant ASI reneged on its pfomise to Plaintiff
because of its distributor’s alleged failure to pay ASI for
the software sold to Plaintiff. ASI’'s position Vis
untenable for the reason that it violates the to innocent
party rule:

*as between two innocent parties, the loss should fall

upon the party who made the loss possible.” 319 Pa.

17, 178 A. 683, 1935 Pa.” |

In the instant case ASI designated Batcho Business
Machiries—as~ a~'dealer "of "its product. =~ ASl's remedy was to
pursue a claim against Batcho not to punish Plaintiff for a
wrong that it suffered through no fauit of the Plaintiff.

It is also pertinent that this transaction is covered
by the provisions of the Uniform Commercial Code 13 Pa

C.S.A. 2401 (2):



"Future” goods cannot be the subject‘ of a present
sale. Before title can pass the goods must be
identified in the manner set forth in Section 2-501.
The parties, however, have full liberty to arrange by
specific terms for the passing of title to goods which
are existing.”
Under the Code payment is irrelevant to the issue of
when title passes. Clearly title to the software purchased
by Plaintiff passed to it upon delivery of the software to
the buyer. Defendant 1s correct in its assertion that
there is no privity of contract between Plaintiff and
Defendant. 'Consequently Defendant has no claim against
Plaintiff for non-payment of the purchase price due to ASI
from its distributor. Consequently Plaintiff could not
possibly have been using ASI’'s software illegally and was
clearly entitled to receive software updates from ASI.
IIT. Witnesses.
A, Dennis Leigey, President of Denny’s Beer Barrel
Pub.
B. - Jason Unch, former representative of Batcho
Business Machines.
C. Glenn Batcho, Owner and operator of Batcho

Business Machines.



IV. Damages.

A. Plaintiff seeks to recover the money paid by it

for ASI's software in the amount of $15,200.00.

V. Exhibits.

A, Cancelled checks from Denny’s Beer Barrel Pub to-

Batcho Business Machines.

B. Invoice from Batcho Business Machines in the
amount of $17,603.00.

C. Email from Lisa Wilson to Dennis Leigey dated
April 4, 2007.

D. Any other documents exchanged during discovery.

NADDEO & LEWIS, LLC

By: Q Jn(lddl@

James A. Naddeo, Esquire
Artorney for Plaintiff




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
‘ CIVIL DIVISION

Denny’s Beer Barrel Pub, Inc. *
Plaintiff, *

*

\% * No. 07-1351-CD

*

*

Action Systems, Inc, *
*

Defendant.

CERTIFICATE OF SERVICE

I, James A. Naddeo, Esquire, do hereby certify that a
certified copy of Pre-Arbitration Memorandum was served on the

following and in the following manner on the 13*® day of April,

2010:

HAND DELIVERED
Laurance B. Seaman, Esquire Ronald L. Collins, Esquire
GATES & SEAMAN 218 South Second Street
Two North Front Street Clearfield, PA 16830

P.O. Box 846
Clearfield, PA 16830

Richard H. Milgrub, Esquire
211 North Second Street
Clearfield, PA 16830

First-Class Mail, Postage Prepaid

Andrew G. Batcho, Sr. Girard Kasubick, Esquire
Batcho Office Systems Lehman & Kasubick

115 East Market Street 611 Brisbin Street
Clearfield, PA 16830 Houtzdale, PA 16651

NADDEQO & LEWIS, LLC

By: 0 30(1!1(100?’

fames A. Naddeo
ttorney for Plaintiff
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INBOX: Re: Support (5 of 163) & Move | Copy This message to ;&

-

& @ 8 & ¢ & 9 < £ INBOX

Delete | Reply | Reply to All | Forward | Redirect | Message Source | Save as | Print Back to INBOX <[>

Date: Wed, 04 Apr 2007 14:30:43 -0400
From: Lisa <Iwilson@actionsystems.com>g‘
To: dennypub@@pennswoodsneté&
Cc: pos@bosisp.com@ , phspos@comcast.net &

Subject: Re: Support

Dear Dennis --

The wholesale cost on the Restaurant Manager software license issued in
your name was $6,100. ASI invoiced Batcho's Office Systems for this
amount on July 18, 2005. Unfortunately, the invoice was never paid
which means Denny's Beer Barrel Pub does not have a valid license to use
the Restaurant Manager software.

ASI has never made any attempt to recover the software key that allows
you to use this illegal software license and we have no plans to do so
in the future. However, we cannot issue any software upgrades or
otherwise service the license you're using until we receive payment on
the original license.

I

have indicated to Pittsburgh Hospitality ASI's willingness to discount

the amount due on the original license issued in your name if they get
Denny's on an annual maintenance contract. If this is an option of
interest to you, please discuss it further with Jeff Knapton.

Alternatively, you may wish to contact Batcho's Office Systems and urge
them to pay off the original invoice.

Yours,

Lisa Wilson
ASI Managing Vice President
(301) 445-6100 x104

(//’—\dennypub@pennswoods.net wrote:

VVVVVVVVVVVYV

Lisa I just spoke with Pittsburgh Hospitality (Jeff) concerning our system
here At Denny's Beer Barrel Pub.I was shocked to here that Batcho Business
Machines here in Clearfield never secured a license for our software ,when
selling us on Restraunt Manager.We were charged $17,603.00 and we already had
all hardware and wiring in place and were told we were given a break for us to .
be a site to showcase your product in our area,we however were never told we
did not or would not have a license for our software.We engaged in all forms

OF TRAINING that were required as presented to us By Batchos, {(JASON
UNCH) AND (THOMAS QUINN).We also were instrumental in securing the Clearfield
Country Club for the sale of your system in having board members observe our
system and us going to their board meeting with Jason and tom and speaking on
their behalf about the system.We have had major problems with our system from
the—beginning—andhave—had Batchos—-here-countless—times,we—even—purchased-new

vV V.V VYV

hardware on their say so as the root of all our problems.But still have many
unsoived issues.I also am very unhappy that ASI would allow someone to sell
anything related to their company that needed licensed and not contact us about
that problem.We have wasted countless dollars and lost countless dollars due to
all the software probléems we have had.I will be meting with Jeff from

' http://webmail.pennswoods.’nef/horde/imp/message.php?index=5393 4/4/2007



