/( T07-1448-CD —
Eva Hertlein al vs River Hill Coal

y
|




Appeal Docket Sheet

5:24 P.M. ' »? .

Docket Number: 1254 WDA 2008

Page 1 of 6
August 8, 2008

g 3
o oY .

‘r

Superior Court of Pennsylvania

r."

OYYEALD. <

Eva Jane Hertlein, Edith M. Hertleln Patsy L. Hertlain Kimble, Frank T. Hertlein, Jr.,
Glenn R. Hertlein, Timothy L. Hertlein, Louise E. Hertlein Kirkwood, And G. Lee Hertleln Indlwdually And As

Attorney-In-Fact for The Heirs Of Frank T. Hertlein And lvy E. Hertlein

Appellants
V.

nitiating Document: Notice of Appeal

Case Status: Active -
Case Processing Status:  August 5, 2008

Journal Number:
Case Category: Civil

Awaiting Original Record

CaseType: Quiet Title

Consolidated Docket Nos.:

River Hill Coal Company, Inc., A Pennsylvania Corporation, And Leitzinger Land Company, Inc. \N
§

Related Docket Nos.:

Next Event Type: Case Initiation
Next Event Type: Receive DQCketing Statement
Next Event Type: Original Record Received

SCHEDULED EVENT
Next Event Due Date: August 5, 2008
Next Event Due Date: August 22, 2008
Next Event Due Date: September 26, 2008
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COUNSEL INFORMATION

Appeliant Hertlein, Eva Jane
Pro Se: Appoint Counsel Status:
IFP Status: No
Appellant Hertlein, Edith M
Pro Se: Appoint Counsel Status:
IFP Status: .
Appellant Attdrney Information:
Attorney: ‘Naddeo, James A.
Bar No.: 6820 Law Firm: Law Office of Naddeo & Lewis, LLC
Address: 207 East Market Street
PO Box 552
-Clearfield, PA 16830
Phone No.: (81;1)765-1601 Fax No.: (814)765-8142
Receive Mail: Yes
E-Mail Address:
Receive E-Mail: No
Appeliant Hertlein Jr., Frank T
Pro Se: Appoint Counsel Status:
IFP Status:
Appellant Attorney Information:
Attorney: Naddeo, James A.
Bar No.: ‘6820 Law Firm: Law Office of Naddeo & Lewis, LLC
Address: 207 East Market Street
"PO Box 552
‘Clearfield, PA 16830
Phone No.: (814)765-1601 Fax No.: (814)765-8142
Receive Mail: No
E-Mail Address:
Receive E-Mail: No
Appellant Hertiein, Glenn.R
Pro Se: ‘Appoint Counsel Status:
IFP Status: '

8/8/2008

Appellant Attorney Information:

3023



2

FILED
AUG 11 7008

William A. Shaw
Prothonotary/Clerk of Courts

i
SRS




CERTIFICATE AND TRANSMITTAL OF RECORD UNDER PENNSYLVANIA
RULE OF APPELLATE PROCEDURE 1931(c)

To the Prothonotary of the Appellate Court to which the within matter has been appealed:

THE UNDERSIGNED, Clerk (or Prothonotary) of the Court of Common Pleas of
Clearfield County, the said Court being a court of record, does hereby certify that
annexed hereto 1s a true and correct copy of the whole and entire record, including an
opinion of the Court as required by Pa. R.A.P. 1925, the original papers and exhibits, if
any, on file, the transcript of the proceeding, if any, and the docket entries in the
following matter:

Eva Jane Hertlein; Edith M. Hertlein; Patsy L. Hertlein Kimble;
Frank T. Hertlein, Jr.; Glenn R. Hertlein; Timothy L. Hertlein;
Louise E. Hertlein Kirkwood; and G. Lee Hertlein, indiv. and as
Attorney-in-fact for the heirs of Frank T. Hertlein and Ivy E. Hertlein
VS.
River Hill Coal Company, Inc., a Pennsylvania Corporation
and
Leitzinger Land Company, Inc.
07-1448-CD
In compliance with Pa. R.A.P. 1931 (¢).

The documents compromising the record have been numbered from No. 1 to
22 and attached hereto as Exhibit A is a list of the documents correspondingly
numbered and identified with reasonable definiteness, including with respect to each
document, the number of pages comprising the document.

The date on which the record had been transmitted to the Appellate Court is

| = @M%

William A. Shaw
Prothonotary/Clerk of Courts

(seal)



Date: 9/23/2008
Time: 10:29 AM
Page 1 of 2

Cleapsmid County Court of Common Pleas
ROA Report Q
Case: 2007-01448-CD
Current Judge: Paut E. Cherry

Eva Jane Hertlein, et alvs.River Hill Coal Company, Inc., et al

Date

Civil Other-COUNT
Judge

User: BHUDSON

9/5/2007

10/4/2007

10/8/2007

10/23/2007

10/24/2007

11/2/2007

1/23/2008

2/25/2008

4/24/2008

4/29/2008

4/30/2008

New Case Filed. No Judge

Filing: Complaint-Action for Declaratory Judgment, situated in Karthaus No Judge
Township Paid by: Naddeo, James A. (attorney for Hertlein, Eva Jane)

Receipt number: 1920556 Dated: 09/05/2007 Amount: $85.00 (Check) 3Ct

Atty.

Filing: Praecipe to Reinstate Complaint Paid by: Naddeo, James A. No Judge
(attorney for Hertlein, Eva Jané) Receipt number: 1920930 Dated:

10/04/2007 Amount: $7.00 (Check) Filed by s/ James A. Naddeo, Esquire

1 Compl. reinstated to Sheriff

Praecipe For Entry of Appearance, filed on behalf of Leitzinger Land No Judge
Company, Inc., filed by s/ Peter F. Smith, Esquire. No CC

Certificate of Service, copy of the Praecipe For Entry of Appearance served No Judge
upon James A. Naddeo and David S. Ammerman by First Class Mail on
10-5-07. No CC

Certificate of Service, filed. That a true and correct copy of Important Notice No Judge
was served on River Hill Coal Company on the 12th day of October 2007 by
certified mail, filed by s/ James A. Naddeo Esq. 1CC Atty.

Certificate of Service, filed. Served a true and correct copy of the Answer file No Judge
on behalf of Leitzinger Land Co. Inc. by first class mail on James A. Naddeo
Esq., filed by s/ Peter F. Smith Esq. No CC.

Answer Filed on Behalf of Leitzinger Land Co., Inc,, filed by s/ Peter F. No Judge
Smith, Esquire. 3CC Atty. P. Smith

Praecipe For Entry of Appearance, filed on behalf of River Hill Coal No Judge
Company, Inc. Filed by s/ David S. Ammerman, Esquire. No CC

Certificate of Service, filed. Served a true and correct copy of the Praecipe f No Judge
Entry of Appearance filed in this matter on Peter F. Smith Esq and James A
Naddeo Esq by first class malil, filed by s/ David S. Ammerman Esq. No CC.

Sheriff Return, September 20, 2007 at 1:44 pm Served the within Complaint No Judge
for Declaratory Judgment on River Hill Coal Company Inc by handing to Ger

Wood.

October 2, 2007 at 1:31 pm Served the within Complaint for Declaratory

Judgment on Leitzinger Land Company Inc. by handing to James Leitzinger

So Answers, Chester A. Hawkins, Sheriff by s/Marilyn Hamm

Shff Hawkins costs pd by Naddeo $62.96

Answer filed on behalf of River Hill Coal Company, Inc. filed by Atty. No Judge
Ammerman 3 Cert. to Atty.

Certificate of Service, filed by Atty. Ammerman no cert. copies. No Judge
Served copy of Answer on Atty. Naddeo & Atty. Smith.

Motion For Hearing, filed by s/ James A. Naddeo, Esquire. 2CC Atty. No Judge
Naddeo

Order, this 25th day of April, 2008, this case will be heard before the Court Paul E. Cherry

on the 16th day of May, 2008, at 1:30 p.m. Courtroom 2. By The Court, /s/
Paul E. Cherry, Judge. 2CC Atty. Naddeo

Certificate of Service, a certified copy of Motion for Hearing was served upo Paul E. Cherry

David S. Ammerman, Esquire, and Peter F. Smith, Esquire, by First-Class
Mail on the 30th day of April, 2008. Filed by s/ James A. Naddeo, Esquire.
No CC
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/ /723/2008 Clead County Court of Common Pleas O User: BHUDSON

/ 10:29 AM ROA Report
/ de20f2 - Case: 2007-01448-CD
/ Current Judge: Paul E. Cherry

i Eva Jane Hertlein, et alvs.River Hill Coal Company, Inc., et al

f

| Civil Other-COUNT

Date Judge

5/19/2008 Order, this 16th day of May, 2008, following hearing on the action for Paul E. Cherry
declaratory judgment, itis Ordered that counsel provide the Court with
appropriate letter brief by no later than June 6, 2008. By The Court, /s/ Paul
E. Cherry, Judge. 1CC
Attys; Naddeo, D. Ammerman, P. Smith

7/14/2008 Motion for Reconsideration, filed by s/James A. Naddeo, Esq. Two CC Paul E. Cherry
Attorney Naddeo
7/28/2008 Filing: Notice of Appeal to High Court Paid by: Naddeo, James A. (attorney Paul E. Cherry

for Hertlein, Eva Jane) Receipt number: 1925150 Dated: 7/28/2008
Amount: $50.00 (Check) filed by s/James A. Naddeo, Esq. Six CC Attorney
Naddeo One CC and check for $60.00 to Superior Court

7/30/2008 Order, AND NOW, this 29th day of July 2008, it is the ORDER of this Court Paul E. Cherry
that Status Conference with regard to this matter shall be and is hereby
scheduled for the 8th day of August 2008, beginning at 9:00 a.m. in Judge's
Chambers, of the Clearfield County Courthouse, Clearfield PA. BY THE
COURT: /s/ Paul E. Cherry, Judge. 1CC Atty Naddeo, D. Ammerman and P
Smith. (original to 06-903-CD)

8/11/2008 Appeal Docket Sheet, filed. No CC Paul E. Cherry
1254 WDA 2008
9/4/2008 Transcript of Proceedings, with Exhibits, filed. Evidentiary Hearing, held Paul E. Cherry

before Paul E. Cherry, Judge, on May 16, 2008.

Notice, if no objections are made to the text of the transcript within five days Paul E. Cherry
after such notice, the transcript will become part of the record upon being

filed in the Prothonotary's Office. Filed by s/ Thomas D. Snyder, Court

Reporter.

9/23/2008 September 23, 2008, Mailed Appeal to Superior Court. Paul E. Cherry
September 23, 2008, Letters, Re: Notification of mailing appeal mailed to
James A. Naddeo, Esg; David S. Ammerman, Esq.; and Peter F. Smith,
Esq. with certified copies of docket sheet and Document listing required by
Pa.R.A.P. 1931 (c).

I hereby ogrify this tg bg & trye
and attested gopy of the original
statement flied |n this sase.

SEP 23 2008

44
Attest, Prothonatary/
Clerk of Courts




IN THE COURT OF CO,..AON PLEAS OF CLEARFIELD COUNTY, }. _INSYLVANIA

. No, 07-1448-CD
Eva Jane Hertlein; Edith M. Hertlein; Patsy L. Hertlein Kimble;
Frank T. Hertlein, Jr.; Glenn R. Hertlein; Timothy L. Hertlein;
Louise E. Hertlein Kirkwood; and G. Lee Hertlein, indiv. and as
Attorney-in-fact for the heirs of Frank T. Hertlein and Ivy E. Hertlein
Vs.
River Hill Coal Company, Inc., a Pennsylvania Corporation
and
Leitzinger Land Company, Inc.

ITEM DATE OF NAME OF NO. OF
NO. FILING DOCUMENT PAGES
01 09/05/2007 | Complaint-Action for Declaratory Judgment 81
02 10/04/2007 | Praecipe to Reinstate Complaint 02
03 10/08/2007 | Praecipe for Entry of Appearance 01!
04 10/08/2007 | Certificate of Service 01
05 10/23/2007 | Certificate of Service 03
06 10/24/2007 | Certificate of Service 0l
07 10/24/2007 | Answer filed on behalf of Leitzinger Land Co., Inc. 05
08 11/02/2007 | Praccipe for Entry of Appearance 0l
09 11/02/2007 | Certificate of Service 01
10 01/23/2008 | Sheriff Return 03
11 02/25/2008 | Answer filed on behalf of River Hill Coal Company 05
12 02/25/2008 [ Certificate of Service 01
13 04/24/2008 | Motion for Hearing with Order scheduling hearing filed April 29, 2008 04
14 04/30/2008 | Certificate of Service 02
15 05/19/2008 | Order, Re: counsel to file appropriate letter brief 0]
16 07/14/2008 | Motion for Reconsideration 14
17 07/28/2008 | Notice of Appeal to High Court 10
18 07/30/2008 | Order, Re: Status Conference scheduled (Certified copy-original filed to 06-903-CD) 02
19 08/11/2008 | Appeal Docket Sheet, 1254 WDA 2008 06
20 09/04/2008 | Transcript of Proceedings with Exhibits, Re: Evidentiary Hearing held before Paul E. Separate

Cherry, Judge, on May 16, 2008 Cover
21 09/04/2008 | Notice, Re: Objections to Transcript 0l
22 09/23/08 Letters, Re: Notification of mailing appeal mailed to James A. Naddeo, Esq; David S. 04

Ammerman, Esq.; and Peter F. Smith, Esq. with certified copies of docket sheet and

Document listing required by Pa.R.A.P. 1931 (c).
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Clearfield County Office of the Prothonotary and Clerk of Courts

wia William A. Shaw Jacki Kendrick Bonme Hudson David S. Ammerman
g3, Prothonotary/Clerk of Courts  Deputy Prothonotary/Clerk of Courts  Admi e Assistant  Solicitor

PO Box 549, Clearfield, PA 16830 =  Phone: (814) 765-2541 Ext. 1330 =  Fax: (814) 765-7650 = www.clearfieldco.org

* Paul E. Cherry, Judge : James A. Naddeo, Esq.

Court of Common Pleas PO Box 552

230 E. Market Street 207 East Market St,
Clearfield, PA 16830 A ‘Clearfield, PA 16830
David S. Ammerman, Esq. Peter F. Smith, Esq.
310 East Cherry Street PO Box 130

Clearfield, PA 16830 Clearfield, PA 16830

Eva Jane Hertlein; Edith M. Hertlein; Patsy L. Hertlein Kimble;

Frank T. Hertlein, Jr.; Glenn R. Hertlein; Timothy L. Hertlein;

Louise E. Hertlein Kirkwood; and G. Lee Hertlein, indiv. and as

Attorney-in-fact for the heirs of Frank T. Hertlein and Ivy E. Hertlein
Vs.

River Hill Coal Company, Inc., a Pennsylvania Corporation

and

Leitzinger Land Company, Inc.

Court No. 07-1448-CD;, Superior Court No. 1254 WDA 2008

Dear Counsel:

Please be advised that the above referenced record was forwarded to the Superior
Court of Pennsylvania on September 23, 2008.

Sincerely,

William A. Shaw
Prothonotary/Clerk of Courts

232%@1

william A. Shaw
Prothonotary/ Clerk of Courts

)%
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}Zate: 9/233/2008
| Tithe: 10:08 AM
! Page 10f2

Cles=Sield County Court of Common Pleas
= ROA Report @
Case: 2007-01448-CD
Current Judge: Paul E. Cherry

]

Eva Jane Hertlein, et alvs.River Hill Coal Company, Inc., et al

Date

Civil Other-COUNT |

Judge

User: BHUDSON

9/5/2007

10/4/2007

10/8/2007

10/23/2007

10/24/2007

11/2/2007

1/23/2008

2/25/2008

42412008

1/20/2008

1/30/2008

New Case Filed.

Filing: Complaint-Action for Declaratory Judgment, situated in Karthaus
Township Paid by: Naddeo, James A. (attorney for Hertlein, Eva Jane)
Receipt number: 1920556 Dated: 09/05/2007 Amount; $85.00 (Check) 3Ct
Atty.

Filing: Praecipe to Reinstate Complaint Paid by: Naddeo, James A
(attorney for Hertlein, Eva Jane) Receipt number; 1920930 Dated:
10/04/2007 Amount; $7.00 (Check) Filed by s/ James A. Naddeo, Esquire
1 Compl. reinstated to Sheriff

Praecipe For Entry of Appearance, filed on behalf of Leitzinger Land
Company, Inc., filed by s/ Peter F. Smith, Esquire. No CC

Certificate of Service, copy of the Praecipe For Entry of Appearance served
upon James A. Naddeo and David S Ammerman by First Class Mail on
10-5-07. No CC '

Certificate of Service, filed. That a true and correct copy of Important Notice
was served on River Hill Coal Company on the 12th day of October 2007 by
certified mail, filed by s/ James A. Naddeo Esq. 1CC Atty.

Certificate of Service, filed. Served a true and correct copy of the Answer fil¢

No Judge
No Judge

No Judge

No Judge

No Judgé
No Judge

No Judge

on behalf of Leitzinger Land Co. Inc. by first class mail on James A. Naddeo

Esq., filed by s/ Peter F. Smith Esq. No CC.

Answer Filed on Behalf of Leitzinger Land Co Inc., filed by s/ Peter F.
Smith, Esquire. 3CC Atty. P. Smith

Praecipe For Entry of Appearance, filed on behalf of River Hill Coal
Company, Inc. Filed by s/ Dav_ld S. Ammerman, Esquire. No CC

Certificate of Service, filed. Served a true and correct copy of the Praecipe f
Entry of Appearance fi filed in this matter on Peter F. Smith Esq and James A
Naddeo Esq by first class mail, filed by s/ David S. Ammerman Esq. No CC.

Sheriff Return, September 20, 2007 at 1:44 pm Served the within Complaint
for Declaratory Judgment on River Hill Coal Company Inc by handlng to Gelr
Wood.

October 2, 2007 at 1:31 pm Served the within Complaint for Declaratory
Judgment on Leitzinger Land Company Inc. by handing to James Leitzinger
So Answers, Chester A. Hawkins, Sheriff by s/Marilyn Hamm

Shff Hawkins costs pd by Naddeo $62.96

Answer filed on behalf of River Hill Coal Company, Inc. filed by Atty.
Ammerman 3 Cert. to Atty.

Certificate of Service, filed by Atty. Ammerman no cert. copies. .
Served copy of Answer on Atty. Naddeo & Atty. Smith.

Motion For Hearing, filed by s/ James A. Naddeo, Esquire. 2CC Atty.
Naddeo

- No Judge

No Judge

No Judge

No Judge

No Judge
No Judge

No Judge

Order, this 25th day of April, 2008, this case will be heard before the Court Paul E. Cherry

on the 16th day of May, 2008, at 1:30 p.m. Courtroom 2. By The Court, /s/
Paul E. Cherry, Judge. 2CC Atty. Naddeo

Certificate of Service, a certified copy of Motion for Hearing was served upo Paul E. Cherry

David S. Ammerman, Esquire, and Peter F. Smith, Esquire, by First-Class
Mail on the 30th day of April, 2008. Filed by s/ James A. Naddeo, Esquire.
No CC
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

EVA JANE HERTLEIN, et al.
—VS- . No. 07-1448-CD

RIVER HILL COAL COMPANY, INC.:
a Pennsylvania Corporation

and

LEITZINGER LAND COMPANY, INC.:

NOTICE

In accordance with the Rules of Appellate
Procedure, Rule 1922, Notice is hereby given that if no
objections are made to the text of the transcript within
five (5) days after such notice, the transcript in the
above-captioned matter will become part of the record

upon being filed in the Prothonotary's office.

August 28, 2008 QQQ&WQﬂﬂilﬁrEQ f&hfdkx’

Date Thomas D. Snyder, RPR
official Court Reporter

FILED,

P 0 4 7008 (jgb

Willam A. Shaw

Prothonotary/Clerk of Courts
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\ppeal Docket Sheet . Svuperior Court of Pennsylvania
docket Number: 1254 WDA 2008

lage 1 of 6
\ugust 8, 2008

Eva Jane Hertlein, Edith M. Hertlem Patsy L. Hertlain Kimble, Frank T. Hertleln Jr.,
Glenn R. Hertlein, Timothy L. Hertlein, Louise E. Hertlein Kirkwood, And G. Lee Hertleln Induvudually And As
Attorney-In-Fact for The Heirs Of Frank T. Hertlein And Ivy E. Hertlein

Appellants
V. '
River Hill Coal Company, Inc., A Pennsylvania Corporation, And Leitzinger Land Company, Inc.

nitiating Document: Notice of Appeal
>ase Status: Active -
>ase Processing Status:  August 5, 2008 : Awaiting Original Record

fournal Number:

Jase Category: Civil ~ . CaseType: Quiet Title
sonsolidated Docket Nos.: Related Docket Nos.:
: SCHEDULED EVENT
Next Event Type: Case Initiation -Next Event Due Date: August §, 2008
Next Event Type: Receive Dcfcketing Statement Next Event Due Date: August 22, 2008
Next Event Type: Original Record Received . Next Event Due Date: September 26, 2008

("wuuam A. Shaw
Prathonotary/Clerk of Courts

8/8/2008 ' 1023 @
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i\ppeal Docket Shéet

©

Docket Number: 1254 WDA 2008

Page 2 of 6

August 8, 2008

<Superior Court of Pennsylvania

COUNSEL INFORMATION

Appeliant Hertlein, Eva Jane
Pro Se: ‘Appoint Counse! Status:
IFP Status:  No
Appellant Hertlein, Edith M
Pro Se: ‘Appoint Counsel Status:
IFP Status:
Appellant Attdrney Information:
Attorney: ‘Naddeo, James A.
Bar No.: .6820 Law Firm: Law Office of Naddeo & Lewis, LLC
Address: 207 East Market Street ‘ :
PO Box 552
-Clearfield, PA 16830
Phone No.: (81.},".)765-1601 Fax No.: (814)765-8142
Receive Mail: Yes -
E-Mail Address:
Receive E-Mail: No
Appellant Hertlein Jr., Frank T
Pro Se: Appoint Counsel Status:
IFP Status:
Appellant Attorney Information:
Attorney: Naddeo, James A.
Bar No.: ‘6820 Law Firm: Law Office of Naddeo & Lewis, LLC
Address: 207 East Market Street
-PO Box 552
“Clearfield, PA 16830
Phone No.: (814)765-1601 Fax No.: (814)765-8142
Receive Mail: No
E-Mail Address:
Receive E-Mail: No
Appellant Hertlein, Glenn.R
Pro Se: ‘Appoint Counsel Status:
IFP Status: E
Appellant Attorney Information:
8/8/2008

3023
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\ppeal Docket Sheet ' Superior Court of Pennsylvania
Jocket Number: 1254 WDA 2008
2age 3 of 6 ;
\ugust 8, 2008
Attorney: .Naddeo, James A. '
Bar No.: 6820 Law Firm: Law Office of Naddeo & Lewis, LLC
Address: 1 207 East Market Street '
“PO Box 552 C
: Clearfield, PA 16830
Phone No.: (81%)765-1601 - Fax No.: (814)765-8142

Receive Mail: No

E-Mail Address:

Receive E-Mail: No
Appellant Hertlain Jr., Frank T

Pro Se: Appoint Counsel Status:
IFP Status:
Appellant Hertlein, Timothy L.
Pro Se: Appoint Counsel Status:
IFP Status: 5
Appellant Attorney Information:
Attorney: ‘Naddeo, James A.
Bar No.: 6820 Law Firm: Law Office of Naddeo & Lewis, LLC
Address: - 207 East Market Street
PO Box 5652
: Clearfield, PA 16830
Phone No.: (814)765-1601 Fax No.: (814)765-8142

Receive Mail: Np
E-Mail Address:
Receive E-Mail: No

Appellant Hertlein Kirkwood, Louise E

Pro Se: Appoint Counsel Status:
IFP Status: '
Appellant Attorney Information:
Attorney: Naddeo, James A.
Bar No.: ‘6820 Law Firm: Law Office of Naddeo & Lewis, LLC
Address: 207 East Market Street
.PO Box 552
;Clearfield, PA 16830
Phone No.: (814)765-1601 Fax No.: (814)765-8142

Receive Mail: No
E-Mail Address:
Receive E-Mail: No

Appeliant Hertlein, G Lee: '
Pro Se: ‘Appoint Counsel Status:

IFP Status: :
Appeliant Attorney Information:

8/8/2008 3023
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\ppeal Docket Sheet ff; , , Superior Court of Pennsylvania
Jocket Number: 1254 WDA 2008
2age 4 of 6
\ugust 8, 2008
Attorney: ‘Naddeo, James A.
Bar No.: 6820 Law Firm: Law Office of Naddeo & Lewis, LLC
Address: .207 East Market Street :
PO Box 552
‘Clearﬁe'ld, PA 16830
Phone No.: (813)765-1601 Fax No.: (814)765-8142
Receive Mail: No
E-Mail Address:

Receive E-Mail: No

Appellant Kimble Hertlein, Patsy L

Pro Se: -Appoint Counsel Status:
IFP Status: ;
Appellant Atto:‘i'ney Information:
Attorney: ‘Naddeo, James A.
Bar No.: 16820 Law Firm: Law Office of Naddeo & Lewis, LLC
Address: 207 East Market Street
PO Box 552
Clearfield, PA 16830
Phone No.: (814)765-1601 Fax No.: (814)765-8142

Receive Mail: No
E-Mail Address:
Receive E-Mail: No

Appellee River Hill Coal Company

Pro Se: ‘Appoint Counsel Status:
IFP Status: :
Appellee Attorhey Information:
Attorney: Ammerman, David S.
Bar No.: 6801 Law Firm:
Address: 310 E Cherry St
-Clearfield, PA 16830
Phone No.: (814)765-1701 Fax No.: (814)765-1703

Receive Mail: Yes
E-Mail Address:
Receive E-Mail: No
Appellee Leitzinger Land Company Inc
Pro Se: Appoint Counsel Status:

IFP Status:

Appellee Attor':ney Information:

8/8/2008 K ' 3023
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i\ppeal Docket Sheet

. <Superior Court of Pennsylvania
Docket Number: 1254 WDA 2008

Page 5 of 6
August 8, 2008
Attorney: Smith, Peter Fortune
Bar No.: 34291 Law Firm:
Address: .30 S 2nd Street
. PO Box 130
. Clearfield, PA 16830
Phone No.: (814)765-5595 Fax No.: (814)765-6662
Receive Mail: Yes '
E-Mail Address:
Receive E-Mail: No
FEE INFORMATION
Paid .
Fee Date Fee Name Fee Amt Amount Receipt Number
7/28/08 ) Notice of Appeal 60.00 60.00 2008SPRWD000774
; TRIAL COURT/AGENCY INFORMATION
Sourt Below:  Clearfield County Court of Common Pleas
sounty: Clearfield o Division: Civil
Jate of Order Appealed From: July 14, 2008 Judicial District: 46
Jate Documents Received: August 5, 2008 Date Notice of Appeal Filed: July 28, 2008
Jrder Type: Judgment Entered OTN:
Judge: Cherry, Paul E. - Lower Court Docket No.: No 07-1448-CD
Judge . ‘
ORIGINAL RECORD CONTENTS |
Original Record Item Filed Date Content/Description

Date of Remand of Record:

BRIEFS
DOCKET ENTRIES
Filed Date Docket Entry/Document Name Party Type Filed By
August 5, 2008 Notice of Appeal Filed
' Appellant Hertlein, Eva Jane
August 8, 2008 Docketin‘g Statement Exited (Civil)

Lower Court or Agency

8/8/2008 3023
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Superior Court of Pennsylvénia
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CIVIL DIVISION

EVA JANE HERTLEIN, EDITH M. : NO.

HERTLEIN, PATSY L. HERTLEIN
KIMBLE, FRAND T. HERTLEIN, JR.,
GLENN R. HERTLEIN, TIMOTHY L.
HERTLEIN, LOUISE E. HERTLEIN
KIRKWOOD, and G. LEE HERTLEIN,
Individually, and as Attorney-in-Fact for
the heirs of FRANK T. HERTLEIN and
IVY E. HERTLEIN,

Plaintiffs

V.

RIVER HILL COAL COMPANY, INC.,
A Pennsylvania Corporation,
Defendants

EVA JANE HERTLEIN, EDITH M. : NO.

HERTLEIN, PATSY L. HERTLEIN
KIMBLE, FRAND T. HERTLEIN, JR.,
GLENN R. HERTLEIN, TIMOTHY L.
HERTLEIN, LOUISE E. HERTLEIN
KIRKWOOD, and G. LEE HERTLEIN,
Individually, and as Attorney-in-Fact for
the heirs of FRANK T. HERTLEIN and
IVY E. HERTLEIN,

Plaintiffs

V.

RIVER HILL COAL COMPANY, INC,,
A Pennsylvania Corporation,
and
LEITZINGER LAND COMPANY, INC,,
Defendants

ORDER

®
\\

IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA

06-903-CD

07-1448-CD

FILED'CC%;M

WP Antacron
William A. Sha
Prothonotary/Clerk of s

Cad%.h 0L-G03-4)

AND NOW, this 29" day of July, 2008, it is the ORDER of this Court that Status

N
Conference with regard to this matter shall be and is hereby scheduled for the 8 day of
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

EVA JANE HERTLEIN, EDITH M.
HERTLEIN, PATSY L. HERTLEIN
KIMBLE, FRANK T. HERTLEIN,
JR., GLENN R. HERTLEIN,
TIMOTHY L. HERTLEIN, LOUISE
£. HERTLEIN KIRKWOOD, and G.
LEE HERTLEIN, Individually,
and as Attorney-in-Fact for
the heirs of FRANK T.
HERTLEIN and IVY E.
HERTLEIN,

Plaintiffs,

V.

RIVER HILL COAL COMPANY,
INC., A Pennsylvania
corporation,
and
LEITZINGER LAND COMPANY,
INC.,
Defendants.

FILED woemynbda

Jﬁ%@%ﬂ \CC a cheeKdor 0,00
Yo SUPI?:FOK Cou.:+

Ay William A. Shaw
A&apd.JSQCO

Prothonotary/Clerk of Courts

Dated: July 28, 2003
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No. 07-1448-CD

Type of Pleading:

NOTICE OF APPEAL

Filed on behalf of:
Plaintiffs

Counsel of Record for
this partv:

James A. Naddec, Esg.
Pz 1.D. 0€8Z0

& .
Trudy G. Lumadue, Esq.
Pa I.D. 202049

NADDEC & LEWIS, LLC.
207 E. Market Street
P.0O. Box 552
Ciearfield, PA 16830
(214) 765-1601



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
: CIVIL DIVISION

EVA JANE HERTLEIN, EDITH M.
HERTLEIN, PATSY L. HERTLEIN
KIMBLE, FRANK T. HERTLEIN,
JR., GLENN R. HERTLEIN,
TIMOTHY L. HERTLEIN, LOUISE
E. HERTLEIN KIRKWOOD, and G.
LEE HERTLEIN, Individually,
and .as Attorney-in-Fact for
the heirs of FRANK T.
HERTLEIN and IVY E.
HERTLEIN,

Plaintiffs,

No. 07-1448-CD

V.

RIVER HILL COAL COMPANY,
INC., A Pennsylvania
corporation,

and

LEITZINGER LAND COMPANY,

* ok % ok F % ok o ok 2k ok ok o ok ok R ¥ % % % % X %

INC.,
Defendants.
NOTICE OF APPEAL
Notice 1s hereby given that Plaintiffs, EVA JANE
HERTLEIN, EDITH M. HERTLEIN, PATSY L. HERTLEIN KIMBLE, FRANK

T. HERTLEIN, JR., GLENN R. HERTLEIN, TIMCTHY L. HERTLEIN, LOUISE
E. HERTLEIN KIRKWOOD, and G. LEE HERTLEIN, Individually and as
Attorney-in-Fact for the heirs of FRANK T. HERTLEIN and IVY E.

HERTLEIN, hereby appeal to the Superior C(Court of Pennsylvania
from the Order entered on June 27, 2008 and Judgment there
following entered on or about July 14, 2063. The Order has been

entered 1in error to the dccket of Case No. 06-903-CD as 1is
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evidenced by the attached copies of the Docket Entries of both
Case No. 06-903-CD and Case No. 07-1448-CD. The Judgment has
also been entered in error to Case No. 06-903-CD as evidenced by

a copy of the same as attached hereto.

Respectfully submitted by,

o (4

Jamgs A, Naddeo, Esquire
Attorney for the Plaintifis
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

EVA JANE HERTLEIN, EDITH M.
HERTLEIN, PATSY L. HERTLEIN
KIMBLE, FRANK T. HERTLEIN,
JR., GLENN R. HERTLEIN,
TIMOTHY L. HERTLEIN, LOUISE
E. HERTLEIN KIRKWOOD, and G.
LEE HERTLEIN, Individually,
and as Attorney-in-Fact for
the heirs of FRANK T.
HERTLEIN and IVY E.
HERTLEIN,

Plaintiffs,

No. 07-1448-CD

V.

RIVER HILL COAL COMPANY,
INC., A Pennsylvania

" corporation,

and

LEITZINGER LAND COMPANY,
INC.,

L R S T T R T I S . S S N T . S S S N S N

Defendants.

CERTIFICATE OF SERVICE

I, James A. Naddeo, Esquire, do hereby certify thet a
certified copy of Notice of Appeal was served on the following

and in the following manner on the 28™ day of July, 2008:

First-Class Mail, Postage Prepaid
The Honorable Paul E. Cherry
Clearfield County Courthouse

230 East Market Street
Clearfield, PA 16830

Daniel Nelson, Court Administrator
Clearfield County Courthouse
230 East Market Street
Clearfield, PA 1683C
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Court Reporter
Clearfield County Courthnouse
230 East Market Street
Clearfield, PA 16830

David S. Ammerman, Esquire
310 East Charry Street
Clearfield, PA 16830

ard
Peter F. Smith, Esquire
30 South Second Street

P.0O. Box 130
Clearfi=ld, PA 16830

NADDEO & LEWIS, LLC

By ﬂm / ﬂﬂ%&&"‘

Ja es A. Naddeo
Attorney for Plaintiffs




Date: 7/23/2008 Clea~™|d County Court of Common Pleas User. LMILLER
Time: 03:17 PM ROA Report Q
Page 10f2 " Case: 2006-00903-CD /

Current Judge: Paul E. Chérry

Civil Other-COUNT
Date Judge

6/5/2006 New Case Filed. No Judge

Filing: Civil Complaint, located in Karthaus Township Paid by. Naddeo, No Judge
James A. (attorney for Hertlein, Eva Jane) Receipt number: 1914137
Dated: 06/05/2006 Amount: $85.00 (Check) 1CC Atty.

6/20/2006 Sheriff Return, June 7, 2006 at 11:35 am served the within Complaint on No Judge
River Hill Coal Company Inc. So Answers, Chester A. Hawkins, Sheriff by
s/Marilyn Hamm
Shff Hawkins costs pd by Naddeo $41.74

7/6/2006 Praecipe For Entry of Appearance, filed by Atty. Ammerman 2 Cert. to No Judge
Atty.
Enter appearance on behalf of Defendant River Hill Coal Company, Inc.
Praecipe for Writ to Jonin Additional Defendant, filed by Atty. Ammerman  No Judge
noc cert copies, issued 2 Writs to Join Addintional Defendant to Atty.

717/2006 Entry of Appearance, filed. Please enter my appearance as attorney for ©  No Judge
: additional defendant Leizinger Land Company Inc., in the above-captioned .
matter, filed by s/ Peter F. Smith Esq. No CC.

Acceptance of Service, filed. | accept service of the Writ to Join Addtional  No Judge
Defendant in the above reference case on behalf of Leitzinger Land

Company Inc., the additional defendant, and certify that | am counsw! of

record for Leltzmger Land Company inc., and authorlzed to do so, filed by

s/ Peter F. Smith Esq. No CC.

Certificate of Service, filed. Peter F. Smith attorney for Leitzinger Land No Judge
Company Inc., in the above-captioned matter, hereby certify that | served a

true and corect copy of the Praecipe for Entry of Apperance and

Acceptance of Service filed in this matter on James A. Naddeo Esq. and

David S. Ammerman Esq., filed by s/ Peter F. Smith Esq. No CC.

7/14/2006 Answer and New Matter filed by David S. Ammerman Esq. 3CC atty. No Judge

7/27/2006 Plaintiffs' First Request for Production of Documents directed to Defendant No Judge
River Hill Coal Company Inc., filed by s/ James A. Naddeo Esq. 2CC Atty '
Naddeo.

8/15/2008 Answer To New Matter, filed by s/ James A. Naddeo, Esquire. 2CC Atty.  No Judge
Naddeo

9/8/2006 Certificate of Service, filed. Served Additional Defendant's Interrogatories ~ No' Judge

directed to Plaintiffs and Addtional Defendant's Request for Production of
Documents directed to Plaintiffs on James A. Naddeo Esq., filed by Peter
F. Smith Esqg. No CC.

10/4/2006 Certificate of Service, filed. That a true and correct copy of Plaintiffs' No Judge
Answer to Addtional Defendant's Interrogatories Directed to Plaintiffs and -
Plaintiffs' Response to Additional Defendant's Request for Production of
Documents Directed to Plaintiffs in the above-captioned action case was
_ served on David S. Ammerman Esq., and Peter F. Smith Esq., on the 3rd
day of October 2006, filed by s/ James A. Naddeo Esq. NO CC.

10/10/2006 Certificate of Readiness for Non-Jury Trial, No Judge
filed by s/ James A. Naddeo, Esquire. No CC



Date: 7/23/2008

Clez" ™Jd County Court of Common Pleas O

User: LMILLER

2/13/2007

4/2/2007

4/5/2007
4/11/2007

6/6/2007

6/22/2007

6/27/2008

7/14/2008

1. Counsel shall submit all documents relative their respective positions to
opposing counsel and the Court within 20 days of today's date.

2. Counsel for the parties shall submit Brief no tater than March 30, 2007
to the Court. By the Court, /s/ Paul E. Cherry, Judge. 1CC Attys: Naddeo,
D. Ammerman, P. Smith

Certificate of Service, filed. Sent Pre-Trial Statements filed in the above Paul E.

case on January 15, 2007 to Judge Paul E. Cherry, James A. Naddeo Esq.,.
and David S. Ammerman Esq., filed by s/ Peter F. Smith Esq. No CC. '

Certificate of Service, filed. That a true and correct copy of Stipulation in the Paul E.

above-captioned action case was served on Peter F. Smith Esq on the 2nd
day of April 2007, filed by s/ James A. Naddeo Esq. 1CC Atty Naddeo.

Stipulation, filed. By s/ James A. _Naddeo, Esquire. NoCC - Paul E.
Certificate of Service, copy of Leitzinger Land Company, Inc.'s Brief served Paul E.

by Hand Delivery to James A. Naddeo, Esquire, and David S. Ammerman,
Esquire, on April 10, 2007. Filed by s/ Peter F. Smith, Esquire. No CC

Opinion, NOW, this 5th day of June, 2007, after review of briefs submitted Paul E.

by the Plaintiffs and the Defendant and examination of the exhibits
submitted as part of the record this Court finds that the lease excludes the
approximately 50 acres identified on the Henry F. Van Valzah map as the
"Wharton Cole" tract. By The Court, /s/ Paul E. Cherry, Judge. 1CC Attys:
Naddeo, D. Ammerman, P. Smith; 1CC Law Library, D. Mikesell (W|thout
memo)

Filing: Praecipe to Enter Judgment. Please enter Judgment in favor of the Paul E.

Defendant, Leitzinger Land Company inc., pursuant to the court's June 5,
2007 opinion.  Paid by: Smith, Peter F. (attorney for Leitzinger Land
Company, inc.) Receipt number: 1919513 Dated: 6/22/2007 Amount:
$20.00 (Check)

Notices to Attys: Naddeo and Ammerman.

Order, this 27th day of June, 2008, AGAIN, this court fi nds the Paul E.

approximately 20 acres conveyed to Clayton Wooster in 1876 was
excluded from the 1950 lease agreement Frank Hertlein, Leitzinger Bros.
Realty Company and Edward Redding. By The Court, /s/ Paul E. Cherry,
Judge. CC to Attys: Naddeo, Ammerman, and Smith

Filing: Praecipe to Enter Judgment. Paid by: Smith, Peter F. (attorney for Paul E.

Leitzinger Land Company, Inc.) Receipt number: 1924968 Dated:
7/14/2008 Amount:'$20.00 (Check)

Please enter Judgment in favor of the Defendants and against the Plaintiffs
pursuant to the Court's Decision and Order entered in this matter on June
27, 2008, filed by s/ Peter F. Smith Esq Notice to Attys Naddeo and
Ammerman

Certificate of Service, filed. Served a true and correct copy of the Praecipe Paul E.

to Enter Judgment filed in this matter on the Plaintiffs Attorney James A.
Naddeo Esq and the Defendant River Hill Coal Company's Attorney David .
S. Ammerman, filed by s/ Peter F. Smith Esg. No CC.

Timé: 03:17 PM ROA Report
Page 2 of 2 Case: 2006-00903-CD
Current Judge: Paul E. Cherry
Civil Other-COUNT
Date Judge
1/23/2007 Order, NOW, this 22nd day of Jan, Ordered: Paul E. Cherry

Cherry

Cherry

Cherry
Cherry

Cherry

Cherry

Cherry

Cherry

Cherry



Date: 7/2512008
Time: 03:03 PM
Page 1 of 2

Civil Other-COUNT

Date

Cle” eld County Court of Common Pleas

ROA Report

i\wCase: 2007-01448-CD |
Current Judge: Paul E. Cherry

O

Judge

User: GLKNISLEY

9/5/2007 New Case Filed.

Filing; Complaint-Action for Declaratory Judgment, situated in Karthaus
Township Paid by: Naddeo, James A. (attorney for Hertlein, Eva Jane)
Receipt number: 1920556 Dated: 09/05/2007 Amount: $85.00 (Check)

3CC Atty.
10/4/2007

Filing: Praecipe to Reinstate Complaint Paid by: Naddeo, James A.
(attorney for Hertlein, Eva Jane) Receipt number: 1920930 Dated:
10/04/2007 Amount: $7.00 (Check) Filed by s/ James A. Naddeo,

Esquire. 1 Compl. reinstated to Sheriff

10/8/2007

Praecipe For Entry of Appearance, filed on behalf of Leitzinger Land
Company, Inc., filed by s/ Peter F. Smith, Esquire. No CC

No Judge
No Judge

No Judge

No Judge

Certificate of Service, copy of the Praecipe For Entry of Appearance served No Judge
upon James A. Naddeo and David S. Ammerman by First Class Mail on

10-5-07. No CC
10/23/2007

10/24/2007

filed on behalf of Leitzinger Land Co. Inc. by first class mail on James A. -

Naddeo Esq., filed by s/ Peter F. Smith Esq. No CC.

Answer Filed on Behalf of Leitzinger Land Co., Inc., filed by s/ Peter F.

Smith, Esquire. 3CC Atty. P. Smith
11/2/2007

Praecipe For Entry of Appearance, filed on behalf of River Hill Coal
Company, Inc. Filed by s/ David S. Ammerman, Esquire. No CC

Certificate of Service, filed. Served a true and correct copy of the Praecipe

for Entry of Appearance filed in this matter on Peter F. Smith Esq and

James A. Naddeo Esq by first class malil, filed by s/ David S. Ammerman

Esq. No CC.
1/23/2008

Sheriff Return, September 20, 2007 at 1:44 pm Served the within

Complaint for Declaratory Judgment on River Hill Coal Company Inc by

handing to Gene Wood.

October 2, 2007 at 1:31 pm Served the within Complaint for Declaratory

Judgment on Leitzinger Land Company Inc. by handing to James

Leitzinger. So Answers, Chester A. Hawkins, Sheriff by s/Marilyn Hamm
Shff Hawkins costs pd by Naddeo $62.96

2/25/2008
Ammerman 3 Cert. to Atty.

Certificate of Service, filed by Atty. Ammerman no cert. copies.
Served copy of Answer on Atty. Naddeo & Atty. Smith.

Motion For Hearing, filed by s/ James A. Naddeo, Esquire. 2CC Atty.

4/24/2008
Naddeo

4/29/2008

Answer filed on behalf of River Hill Coal Company, Inc. filed by Atty.

Paul E. Cherry, Judge. 2CC Atty. Naddeo

4/30/2008

Naddeo, Esquire. No CC

Certificate of Service, a certified copy of Motion for Hearing was served
upon David S. Ammerman, Esquire, and Peter F. Smith, Esquire, by
First-Class Mail on the 30th day of April, 2008. Filed by s/ James A.

Certificate of Service, filed. That a true and correct copy of Important Notice No Judge
was served on River Hill Coal Company on the 12th day of October 2007 by
certified mail, filed by s/ James A. Naddeo Esq. 1CC Atty.

Certificate of Service, filed. Served a true and correct copy of the Answer

No Judge

No Judge
No Judge

No Judge

No Judge

No Judge
No Judge

No Judge

Order, this 25th day of April, 2008, this case will be heard before the Court Paul E. Cherry
on the 16th day of May, 2008, at 1:30 p.m. Courtroom 2. By The Court, /s/

Paul E. Cherry



Date: 7/2512008
Time: 03:03 PM

O O
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Cla” Ueld County Court of Common Pleas O
~PT ROA Report R

User: GLKNISLEY

Page 2 of 2 Case: 2(07-01448-CD
Current Judge: Paul E. Cherry
Civil Other-COUNT

Date Judge
5/19/2008 Order, this 16th day of May, 2008, following hearing on the action for Paul E. Cherry

declaratory judgment, it is Ordered that counsel provide the Caourt with

appropriate letter brief by no later than Junz 6, 2008. By The Court, /s/

Paul E. Cherry, Judge. 1CC

Attys; Naddeo, D. Ammerman, P. Smith
7/14/2008 Motion for Reconsideration, filed by s/James A. Naddeo, Esq. Two CC Paul E. Cherry

Attorney Naddeo
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

EVA JANE HERTLEIN, EDITH M.
HERTLEIN, PATSY L. HERTLEIN
KIMBLE, FRANK T. HERTLEIN,

JR., GLENN R. HERTLEIN,

TIMOTHY L. HERTLEIN, LOUISE
E. HERTLEIN KIRKWOOD, and G.
LEE HERTLEIN, Individually,
and as Attorney-in-Fact for

the heirs of FRANK T.
HERTLEIN and IVY E.
HERTLEIN,

Plaintiffs,

v.

'RIVER HILL COAL COMPANY,
INC., A Pennsylvania
corporation,
and
LEITZINGER LAND COMPANY,
INC.,
Defendants.

FILED5. ..
” adde(
e

William A. Shaw
onotary/Clerk of Courts

Dated: July 14, 2008

CIVIL DIVISION
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No. 07-1448-CD

Type of Pleading:

MOTION FOR |
RECONSIDERATION

Filed on bebalf of:
Plaintiffs

Counsel of Record for
this party:

James A. Naddeo, Esgqg.
Pa I.D. 06820

&
Trudy G. Lumadue, Esq.
Pa I.D. 202049

NADDEO & LEWIS, LIC.
207 E. Market Street
P.C. Box 552
Clearfield, PA 16830
{814) 765-1601
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

EVA JANE HERTLEIN, EDITH M.
HERTLEIN, PATSY L. HERTLEIN
KIMBLE, FRANK T. HERTLEIN,
JR., GLENN R. HERTLEIN,
TIMOTHY L. HERTLEIN, LOUISE
E. HERTLEIN KIRKWOOD, and G.
LEE HERTLEIN, Individually,
and as Attorney-in-Fact for
the heirs of FRANK T.
HERTLEIN and IVY E.
HERTLEIN,

Plaintiffs,

No. 07-1448-CD

V.

RIVER-HILL COAL COMPANY,
INC., A Pennsylvania
corporation,

and

LEITZINGER LAND COMPANY,
INC.,

Ok ko ok Kk F kO ok % ok ok ok ¥ ok K ok ok ok Kk ok

Defendants.

MOTION FOR RECONSIDERATION

NOW COME the Plaintiffs and by their attorney, James
A, Néddeo, Esquire, set fofth the following:

1. That the Plaintiffs commenced ‘this action on or
about September 5, 2007 seeking a declaratory judgment by this
Court to interpret its prior order entered in case number 06-
903-CD on June 5, 2007.

2. That the Court heard this matter on May 16, 2005.

3. That following the hearing of May 16, 2008 the

parties submitted briefs to the Court regarding this matter.
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4, That on June 27, 2008 the Court entered an Order
which stated ™“.AGAIN, this‘ Court firnds the approximately 20
acres conveyed to Clayton Wcoster in 1876.was excluded from the
1950 lease agreement..” A true and correct copy of Order of
Court dated June 27, 2008 is attached hereto as Exhibit “A.” It
is noted that this Order is filed to case number 06-903-CD, but
was actually entered aé a result of the hearing held in case 07~
1448-CD and should be filed to the docket entries of case 07-
1448-CD.

5. That Plaintiffs believe the Court intended to
state in its most recent Order of June 27, 2008 that the
approximately 20 acres conveyed to Clayton Wooster in 1876 were
excluded from the Wharton Coal tract, not that the 20 acres
conveyed to Clayton Wooster were excluded from the lease.
Stated another way the 20 acres conveyed to élayton Wooster in
1876 were included in the 1950.lease agreement.

6. Plaintiffs believe this tc be the case as the
Court when it ¢oncluded that zhe Wharton Coal Tract was excluded
from the lease and defined the Wharton Coal Tract, it found the
Wharton Coal Tract contained approximately. 50 acres, but that it
did not contain the 20 acres conveyed to Clayton Wooster. The
Court stated as follows:

~this Court has done so and concludes that the

original signers of the contract intended to exclude
the approximately 50 acres contained within the



O O

Wharton Coal tract as identified on the map prepared
by Henry F. VanValzah. (Court’s Opinion of June 7,
2007, Case No. 06-903-CD at the Conclusion at page 7)
Savel received his land via two conveyances. The first
conveyance from Wharton Coal that covered 1 3% acres.
The second from Malcolm Cole (Coal) that conveyed
approximately 65 zcres but excepted and reserved the
20 acres Wharton Coal had previously conveyed to
Clayton Wooster. That would leave approximately 45
acres that were conveyed to John Savel from Malcom
Cole (Coal) in 1919 in addition to approximately 2
acres that were ccnveyed to him from Wharton Coal by
deed dated February 16, 1907. Thus, the Savel Tract of
land, that containss 46 % acres, contains almost the
same amount of land as the Wharton Coal Tract that
contains approximately 50 acres.” (Court’s Opinion of
June 7, 2007, Case No. 06-903-CD at page 6.) “Again,
in 1880 Wharton Coal had already conveyed
approximately 20 acres of the property without
reserving and excepting the subsurface rights to a
third party, therefore, he would not be able to convey
subsurface rights to those 20 acres to Weaver and
Betts.” (Court’s Opinion of June 7, 2007, Case No. 06-
903-CD at page 7.)

A true and correct copy of Court’s Opinion of June 7, 2007, Cése
No. 06-903-CD is attached hereto as Exhibit “B.”

7. Perhaps the Court meant what it said’in its most
recent Order of June 27, 20C8. Plaintiffs anticipate that it
may be an oversight as the mantioning of the 20 acres conveyed
to Clayton Wooster was described at length by the Court in its
Opinion of Jupe. 7, 2007 in case 06-903-CD and that the same
Wooster tract was excluded from the Wharton Coal Tract, not that
it was excluded from the lease.

8. If Plaintiffs are correct, Plaintiffs respectfully

request this Court enter an Crder correcting its Order of June
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27, 2008 in this matter to rzeflect that the 20 acres conveyed to
Clayton Wooster were excluded from the Wharton Coal Tract and
thereby not excluded from the lease or more speéifically because
they were excluded from fhe Wharton Coal Tract the same are
included in the 1950 lease agreement.

WHEREFORE, Plaintiffs respectfully request | Your
Honorable Court enter an order amending its order of June 27,
2008 according to the averments stated hefein.

Respectfully submitted by,

o Gl {4 Dol

afles A.-Nadded, Esquire
Attorney for the Plaintiffs
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

EVA JANE HERTLEIN, EDITH M.
"HERTLEIN, PATSY L. HERTLEIN
KIMBLE, FRANK T. HERTLEIN, JR.,
GLENN R. HERTLEIN, TIMOTHY L.
HERTLEIN, LOUISE E. HERTLEIN
KIRKWOOD, and G. LEE HERTLEIN,
Individually, and as Attorney-in-
Fact for the heirs of FRANK T.
HERTLEIN and IVY E. HERTLEIN,
Plaintiffs,
V. No. 07 - 1448 - CD
RIVER HILL COAL COMPANY, INC.,
A Pennsylvania corporation,
and ‘
LEITZINGER LAND COMPANY, INC.,
Defendants.

ok ok ok % ok ok ok % ok % R ok A kX ¥ F

CERTIFICATE OF SERVICE

I, James A. Naddeo, Esquire, do hereby certify that a
certified copy of Motion for Reconsideration was served on the
following and in the following manner on the 14t day of July,
2008: '

First-Class Mail, Postage Prepaid

David S. Ammerman, Esquire
310 East Cherry Street
Clearfield, PA 16830

and

Peter F. Smith, Esquire
30 South Second Street
P.0. Box 130
Clearfield, PA 16830

NADDEO & LEWIS, LLC
By /A48

Japes A. Naddeo
Attorney for Plaintiffs
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

EVA JANE HERTLEIN, EDITH M.
HERTLEIN, PATSY L. HERTLEIN
KIMBLE, FRANK T HERTLEIN, JR.,
GLENN R. HERTLEIN, TIMOTHY L.
HERTLEIN, LOUISE E. HERTLEIN
KIRKWOOD, and G LEE HERTLEIN,
Individually, and as Attorney-in-Fact
for the heirs of FRANK T HERTLEIN
and IVY E. HERTLEIN,

Plaintiffs, NO. 06-903-CD
VS.

RIVER HILL COAL COMPANY, INC.,
A Pennsylvania Corporation
and
LEITZINGER LAND COMPANY, INC,,
Defendants

* X K X K K K K K K X XK X X ¥ X X X

ORDER

NOW, this 27" day of June, 2008, upon further consideration of the clear language and

eaning-of *‘"°—or—i-gi-nal—epin-ion,—i-ssued—t-he—Sm—day~o-f—J-une,—2-O0-7—;—AG-AI-N,—this‘Court—ﬁ-nds-ﬂac—‘

m
ulycuuus TN

approximately 20 acres conveyed to Clayton Wooster in 1876 was excluded from the 1950

lease agreement Frank Hertlein, Leitzinger Bros. Realty Company and Edward Redding.

BY THE COURT,

Is/ Paul E. Cherry

PAUL E. CHERRY I hereby certify this to bet;ueand
attested copy of the original

Judge statement filed In this case,

JUN 27 2008

(@AA b '7L Y k}4 1/ Attest. \:_ CJ‘LL..Aé:,
/ - Prothonotary/
Clerk of Courts
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MMON PLEAS OF CLEARF [ELD COUNTY, PENNSYLVANIA

IN THE COURT OF CO
CIVIL DIVISION

EVA JANE HERTLEIN, EDITH M.
HERTLEIN, PATSY L. HERTLEIN
KIMBLE, FRANK T. HERTLENN, IR,
GLENN R. HERTLEIN, TIMOTHY L.
HERTLEIN, LOUISE E. HERTLEIN .
KIRKWOOD, and G. LEE HERTLEIN;
Individually, and as Attorney-in-Fact

for the heirs of FRANK T. HERTLEIN
and VY E. HERTLEIN;

Plaintiffs, No. 06-903-CD

V.- - ‘ -
RIVER HILL COAL COMPANY, INC.,,
A Pennsylvania Corporation,
LEITZINGER LAND COMPANY,INC.,
Defendants :

OPINION

i

e s = a————

fs submitted by the Plaintiffs and the

NOW. ibis 5% day of June, 2007, after review of brie

Defendant and exanjinaﬁon of the exhibits submuitte

d as part of the record this Court finds.that. ... | - .

e Jease excludes-the apprqxiﬁaatélyJS.O_acres identified on the Henry F. Vanr\falza}';i.mapf.as. the -

“Wharton Célef"tract.
FACTUAL BACKGROUND

At issue in the present case is an agreement (hereafter lease)

of Frank T. Hertlein and Ivy E. Hertlein. (hereafter Plaintiffs), and Leitzinger Land Company,

Inc. -(hefeafter Defendant). There is also an additional defendant in the p
_ Coal Company, I_r_ligu_(:pe;eafter'Rivcr Hill). River Hill, as the .party that actually mineé the coal

that is the subject of the current dispute, has the funds from that coal in esCcrow andhas ag%éed to

resent action, River Hill |

between the Hertleins, heirs | |

Anbid B
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distribute them as directed by the Court. Therefore, River Hill willnot be discussed in this

Opinion.

Plaintiffs’ predecessors in interest entered into a lease with Defendant’s predecessors in

,.-a-/

interest}on January 1, 1950 for the nght to mine coal from the leased premises. The lease covers

approximately 1500 acres in Karthaus Township and is subj ect to the exception of certam _

smaller portions of land. The parties subsequently joined together-to lease and sublease the

.property to River Hill. River Hill, as noted earher has been mining t the entire property. The

- royalties from the coal were split 50/50 between the original lessors and the Plaintiffs.

At issue’in the present case.is language in the lease that excepts a portion of the 1500

acres from the lease and therefore, from the royalty calculations. The description of the

excepted parcels is as follows:

_Excepting frorn this lease that portion of the premises now under lease to William
Hoffman, being known as the Savel tract of land, identified on the map prepared

by Henry-F.-Van Valzah, identified as the “Wharton Coal-Tract”..

" P T Defendant’s-Exhibit A.

In particular, the issue is that the excepted parce] is referred to in four ways. It is referred to as

(1) “the prermses now under lease to erham’ ‘I‘-I‘ofﬁnan'”'(Z-)- “-the»-Savel tract of land;” »(‘3).

identrﬁed on the map prepared by Henry F.Van Valzah; and (4) the ‘Wharton Coal Tract.”

" Also, it should be noted that “Savel” and “Wharton Coal” are referred to both by those spellings

. and by the spellings ‘ ‘Savil” and © Wharton Cole™ respectrvely in various exhlbrts

Smce the. lease was srgned in 1950 these descriptions meant to provide clarity create an

ambiguity as to which parcel of land was excepted from the lease. The terms are not referenced

agam in the contract nor are they deﬁned at any p01nt

* Plaintiffs argue that the excepted parcel is hrmted to the coal underneath the property

presently owned by Steven Savel, which encompasses 39. 5 acres. Plamtlffs rely on the language




. -~c1tat10ns omitted: Whlle

4| Further, whlle _parol.: evrdence 1s generally not adm1551ble the Co

‘Q..‘ o

- “known as the Savel tract of land™ -and argue that the property is defined by that term in the

contract and the other terms merely point to where the tract of land can be 1dent1ﬁed albeit

mcorrectly

Defendants argue that you must give meamng to all of the terms of the contract a.nd that

the lease excludes approxunately 65 acres that was the entire property owned by John Savel

convey_ed to him by Wharton.Coal.
‘DISCUSSION

Preliminarily this Court will note “the: fundamental rule in construing a contract is.to,
ascertain and give effect to the mtentlon of the parties.” Huegel v: Mi Jj‘lzn Const. Co., Inc., 796
A.2d 350, 354 (Pa Super. 2002) Further, “under Pennsylvania contract law, when language ofa

contract is clear and unambiguous, its meaning must be determmed by examination of the

contract 1tself Fleetway Leasmg Co. v. Wright, 697 A.2d 1000, 1002 (Pa.Super. 1997)

after the lease was s1gned These terms are therefore ambrguous When terms ina contract are

ambiguous the Court has stated

In the construction of any contract if there is any doubt as to the meaning of a

- “term of the contract, such term should receive a m@@@l_e_cmmmmﬁon'and one
that will accord with the intention of the parties and in order to ascertain that
intention the court must look at the circumstances under which the contract was

. made, the situation of the parties, the objects they have in rmnd and the nature of

the subject matter of the contract.
Township of Raccoon v. Municipal Water Authorzty of Borough of, 597 A. 2d 757

- 765 (Pa. melth 1991) citations omitted.
urt has held “although the parol

evidence rule bars such evrdence that adds to or varies an agreernent it does not bar ev1dence

introduced for the purpose of interpreting an ambiguous agreement.” Morgan v. First

the ongmal srgners of the 1950 lease almost certamly lcnew which land- |-

|  they were referring to, the descnptors they chose to descnbe 1t have l1ttle meanmg now 57 years .




at one descriptor used in the lease and ignore the

- four of the descriptors.use

- contract—'Fortimately,

| .parcel since initially they seem

subsurface nghts particularly the nght to the coal

' in deterrm

o 0O

Pennsylvania Bank, 541 A.2d 380, 384 (Pa.Super. 1988) citations omitted. Therefore, because

the language of the lease is ambiguous, parol evidence may be examined to interpret the

agreement and give, effect to the mtention of the parties.

Addltionally, “n construing a contract, each and every part of it must be taken into

consideration and given effect if possible, and the intention of the parties must be ascertained

from the entire instrument.” Marcznak v. Southeastern Greene School Dist., 544 A.2d 1025,

1027 (Pa.Super. 1988). Therefore when determining the drafters’ meaning we cannot look only

rernaimng three. It is necessary to look at all

d to define the excepted ‘land to give effect to the intentlon‘ of the

parties.

Here, the original signers of the contract are deceased s0 it 1s necesSary to ascertain their

intentions through obj ects they had in mmd and the crrcumstances under which they made the

the contract references four different-identifiers- for the excepted parcel of -

‘ land Unfortunately, these 1dent1ﬁers do not offer complete clarity midentrfymg the exceptec_l'

to reference very d1fferent parcels and amounts of land.

Frrst m lookmg at the exhibits 1t is important to note that this lease deals Wlth the

under the surface and not the surface land

Therefore ‘Exhibit G, which depicts the surface ownershlp of the property above the leased

property 1s not particularly relevantto. interpreting the language of the lease Itis clear frorn a

review of Exhibrts F,G,and H that the subsurface lots do not perfectly align with the surface '

Jots. Since the lease deals with subsurface nghts only, Exhibit G will be only margmally useful

mng what land is excepted Its relevance rests-almost: entlrely~on its.being.a.tool to

identify where the Wha_rtgfn_Coal__Iract is located.




Initially, it may seem that the Savel tract and the Wharton Coal tract contain signiﬁcantly'
different acreage. However, on closer examination of the evidence that is not the case. John |
Savel received his surface land via two different conveyances. The first conveyance was |
between Wharton Coal and John Savel and conveyed 1 % acres to John Savel by deed dated
February 16 1907. The second conveyance was between Malcolm Cole (Coal) and J ohn Savel
in 1919. That deed conveyed approxnnately 65 acres excepting and reserving approximately 20
acres. The 20 acres that were excepted and reserved were the acres conveyed by Wharton Coal

to Clayton Wooster via deed dated December 11, 1876. This would leave John Savel with

_ approximately 46 % acres. The Wharton Coal Tract as identified on exhibits F and H is listed as -

. approximately 50 acres.
. Further, it is clear from the exhibits that Wharton Coal conveyed approximately 2’0‘ acres -
of the approx1mate1y 65 acres he had - 1876 to a Clayton Wooster. P. 1 Plaintiffs’ Exh1b1t 2.

The deed to Clayton Wooster did not. except OI reserve-any- portlon of-the 1and ner did-it-except— |

OT TEserve any of the subsurface or mineral rights. This would mean that,followmg the
conveyance to Wooster Wharton Coal had approx1mately 45 acres remammg In 1880 Wharton
Coal conveyed the “oils, coal fire clay, iron ore, and other mmerals” to Weaver and Betts by
agreement dated March 3, 1880. . P. 2 Defendant’s Exh1b1t D. In 1880, Wharton Coal would
have only had avallable to hnn approxnnately 45 acres to convey subsurface rights to, as he had
sold 20 acres to Clayton Wooster in 1876. In fact in the conveyance to John Savel, Exhibit D,
: that purports to convey approximately 65 acres there isa paragraph that excepts and reserves the
20 acres conveyed to Clayton Wooster from the deed. o

" Therefore, with re‘gard'to:"the'descriptors '*‘heing-lmown-as- the: Savel tract-of landi -

‘identified on the map prepared by Henry F. Van Valzah; and identified as the “Wharton Coal




Tract” it seems that there is not as much disparity as originally indicated. Savel received his.lahd
via two conveyances. The first conveyance from Wharton Coal that covered 1 ¥, acres. Thé :
second from Malcolm Cole (Coal) that conveyed approximately 65 acres but excepted and

reserved the 20 acres Wharton Coal had previously conveyed to Clayton Wooster. That would

leave approximately 45 acres that were conveyed to John Savel from Macolm Cole (Coal) in

—

e

_;_121‘ jSn addition to approximately 2 acres that were conveyed to him from Whgrton Coal by deed
| datéd Fébruary‘16,1907 . Thus, the Savel Traét of land, that contains 46 % acres, contains almost
the same amount of land as the Wharton Coal Tract thatncontaips approximately 5 O acres.:

. The record-also &oes not contain any evidence of a lease with a Mr. William Hoffman. -
Ho{wvever, there is é lease with a Mr. J ames,Hofﬁn#n that is included Ain the exhibits. Exhibit[is
the lease between Letziﬁger Bros. Realty Corﬁpany and James Hoﬁaﬁ dated October 30, 1953.
It describes tﬁe leése as containing “the coal under tﬁe property known as the John Savel flace or

Whgrtdﬁ Cole Premises situate. on Cataract Hill-in Karthaus-Township; Clearfield-County;~— |-

Pennsylvama” This shoWs that the Wharton C_éal tract was available for lease in 1953 when this-
, agfeement wés entered into — three years after the lease in the present action. Additionally,it
shows the.lénd, was being l'eased toa Hofftﬁan. Thercfdre.,lit is clear t£a~t it‘rr;ust ha%/é béc;:r;
excluded from the Hertlein lease to be4 leased at a later date 'to another individual. Unfortunately,
this lease does not contain speciﬁc indicators of the land of ac;rcage either. Again, thbugh, the
descriptors refer to “under the property known as thé John Sa\(el Place” and “Wharton Cole -
‘Premises.” -
. Taking into aégount the various exhibits and realizing that-the surféce land does not
i ineces’sarHy 'ddrreéporfd 'éxactly"with' thejsubsuffﬁce-'ri ghts , it-is mést—probable that-the «Whartoﬁ

Coal tract contains approximately 50 acres. Although, the surface tracts have passed between




o R -

many parties and been divided between parties, the subsurface rights seem to have remained

fairly constant since 1880 when Wharton Coal conveyed them to Weaver and Betts. _Angin, in

" 1880 Wharton Coal had already conveyed approximately 20 acres of the property without

reserving and excepting the subsurface rights to a third party, therefore he would not be able to

_convey the subsurface rights to those 20 acres to Weaver and Betts. Despite the fact that the

descriptors seem s0 disparate initially, they actually, when taken with all of the circumstances

- and facts that would have been known by the original signers, are remarkably similar and fairly

constant in pointing to a approximately 50 acre parcel that is excepted from this lease. '

~CONCLUSION
.Therefore, since this Court is able to look at circumstances under which the contract was
made, the situation of the parties, the objects they had in nﬁnd, arid the nature of thc subject

matter of the centract to determine the intention of the pai'ties this Court has ddne so and .

_concludes that the original 31gners of. the contract mtended to- exclude the approxifiatély 50 acres

1 contained 'Within' the Wharton Coal tract as identiﬁed on the map prepared by Henry F.
‘ VanValzah. In reaching this conclusion, the Court has examined all of the evidence submitted :

by the parties and examined all of the relevant terms in the lease to fit everyihing together to

determine exactly Wh'at parcel of land wa;i‘ excluded from the lease.

BY THE COURT:

ls!PmﬂE Chﬂn'Y

PAUL E CHERRY

- ~Judge™ g
- hmaby cerﬂfy thig te béf a ’rr'uea

and attestad aapy of the original
statarrent flled 1A this case.

JUN 06 23{17'

LJ;U;;.'&’;Z_
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION
EVA JANE HERTLEIN, et al.
-VS- No. 07-1448-CD

RIVER HILL COAL COMPANY, INC.;
a Pennsylvania Corporation :

and

LEITZINGER LAND COMPANY;INC.:

ORDER
AND NOW, this 16th day of may, 2008, following
hearing on the action for declaratory judgment, it is the
ORDER of this Court that counsel provide the Court with

appropriate letter brief by no later than June 6, 2008.

BY THE COURT,

@ﬁé @MB/

FILE
Ny

William A. Shaw
prothonotary/Clerk of Courts
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NMaddeo
N Amman
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

EVA JANE HERTLEIN, EDITH M.
HERTLEIN, PATSY L. HERTLEIN
KIMBLE, FRANK T. HERTLEIN,
JR., GLENN R. HERTLEIN,
TIMOTHY L. HERTLEIN, LOUISE

E. HERTLEIN KIRKWOOD, and G.

LEE HERTLEIN, Individually,
and as Attorney-in-Fact for
the heirs of FRANK T.
HERTLEIN and IVY E.
HERTLEIN,

Plaintiffg,

v.

RIVER HILL COAL COMPANY,
INC., A Pennsylvania
corporation,
and
LEITZINGER LAND COMPANY,
INC.,
Defendants.

FILED

0 10232ami bk

APR3O 2000 o e

William A. Shaw éb
Prothonotary/Clerk of Courts

¥ % % % kX % ok o Ok % % X Sk ¥ ¥ X ok ¥ X Ok % % % % % % % 3 % % A o % ok % ok % X X F F ¥

No. 07-1448-CD

Type of Pleading:
CERTIFICATE OF SERVICE

Filed on behalf of:
Plaintiffs

Counsel of Record for
this party:

James A. Naddeo, Esq.
Pa I.D. 06820

&
Trudy G. Lumadue, Esqg.
Pa I.D. 202049

NADDEO & LEWIS, LLC.
207 E. Market Street
P.O. Box 552
Clearfield, PA 16830
(814) 765-1601
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

EVA JANE HERTLEIN, EDITH M.
HERTLEIN, PATSY L. HERTLEIN
KIMBLE, FRANK T. HERTLEIN, JR.,
GLENN R. HERTLEIN, TIMOTHY L.
HERTLEIN, LOUISE E. HERTLEIN
KIRKWOOD, and G. LEE HERTLEIN,
Individually, and as Attorney-in-
Fact for the heirs of FRANK T.
HERTLEIN and IVY E. HERTLEIN,
Plaintiffs,
V. No. 07 - 1448 - CD
RIVER HILIL COAL COMPANY, INC.,
A Pennsylvania corporation,
and
LEITZINGER LAND COMPANY, INC.,
Defendants.

% % % % % % % % % ok % % % X % ¥ X

CERTIFICATE OF SERVICE

I, James A. Naddeo, Esquire, do hereby certify that a
certified copy of Motion for Hearing was served on the following
and in the following manner on the 30" day of April, 2008:

First-Class Mail, Postage Prepaid

David S. Ammarman, Esquire
310 East Cherry Street
Clearfield, PA 16830

and
Peter F. Smith, Esquire
30 South Second Street
= P.O. Box 130
~ Clearfield, PA 16830

NADDEQO & LEWIS, LLC

es A. Naddeo
Aftorney for Plaintiffs
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

EVA JANE HERTLEIN, EDITH M.
HERTLEIN, PATSY L. HERTLEIN
KIMBLE, FRANK T. HERTLEIN,
JR., GLENN R. HERTLEIN,
TIMOTHY L. HERTLEIN, LOUISE

E. HERTLEIN KIRKWOOD, and G.

LEE HERTLEIN, Individually,
and as Attorney-in-Fact for
the heirs of FRANK T.
HERTLEIN and IVY E.
HERTLEIN, .
Plaintiffg,

V.

RIVER HILL COAL COMPANY,
INC., A Pennsylvania
corporation,
and
LEITZINGER LAND COMPANY,
INC.,
Defendants.

Dated: April 24, 2008

L R I A . . . T R R I I A . . e S N S N R I S A . T R

*

* Ok k%

Ne. 07-1448-CD

Type of PBleading:
MOTION FOR HEARING

Filed on behalf of:
Plaintiffs

Counsel of Record for
this party:

James A. Naddec, Esqg.
Pa I.D. 06820

&
Trudy G. Lumadue, Esg.
Pa I.D. 202049

NADDEO & LEWIS, LLC.
267 E. Market Street
P.C. Box 5%2
Cicarfield, PA 1683C
(814) 765-160C1
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

EVA JANE HERTLEIN, EDITH M.
HERTLEIN, PATSY L. HERTLEIN
KIMBLE, FRANK T. HERTLEIN,
JR., GLENN R. HERTLEIN,
TIMOTHY L. HERTLEIN, LOUISE
E. HERTLEIN KIRKWOOD, and G.
LEE HERTLEIN, Individually,
and as Attorney-in-Fact for
the heirs of FRANK T.
HERTLEIN and IVY E.
HERTLEIN,

Plaintiffs,

No. 07-1448-CD

V.

RIVER HILL COAL COMPANY,
INC., A Pennsylvania
corporation,

and
LEITZINGER LAND COMPANY,
INC., ‘
Defendants.

¥ % ¥ X ok ok X ok % X F % X X X X X F X 2k * *

ORDER
AND NOW this 24 Phay of

consideration of the Motion to Schedule H=aring filed by James

, 2008, wupon

A. Naddeo, attorney of record for Plaintifis, it is thé Order of

this Court that this case will be heard bsfcre the Court on the )

le?  day of Moy , 2008, at _7:3D fP.um., at the
)
Clearfield County Courthouse, Clearfield, Pennsylvania,

Courtroom No. a .

2 hours has been allotted for this hearing.

BY THE COURT,

A%LgE @QB g/ (uwak

é@ : Judge
William A. Shaw
Prothonotary/Clerk of Courts




)g You'tre responible for serving all sppropriae parties.

____The Prothonotary's office has provided service t0 the following parties:

Plaintff(s) Plaintifi(s) Attorsey —— Other
Defendant(s) ___Defendani(s) Artorocy

Special Instructions: S

APR 29 700g

William A. Shaw
Prothonotary/Clerk of Courts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

EVA JANE HERTLEIN, EDITH M.
HERTLEIN, PATSY L. HERTLEIN
KIMBLE, FRANK T. HERTLEIN,
JR., GLENN R. HERTLEIN,
TIMOTHY L. HERTLEIN, LOUISE
E. HERTLEIN KIRKWOOD, and G.
LEE HERTLEIN, Individually,
and as Attorney-in-Fact for
the heirs of FRANK T.
HERTLEIN and IVY E.
HERTLEIN,

Plaintiffs,

No. 07-1448-CD

V.

RIVER HILL COAL COMPANY,
INC., A Pennsylvania
corporation,

and

LEITZINGER LAND COMPANY,
INC.,

% % % ok ok ok % ok F b %k % %k ok ok % % ¥ % % %

Defendants.

MOTION FOR HEARING

NOW COME the Plaintiffs and by their attorney, James
A. Naddeo, Esquire, sets forth the following:

1. That the plaintiffs commenced this action on or
about September 5, 2007.

2, That Défendant, Leitzinger Land Company, Inc.,
filed its answer to plaintiffs’ complaint on or about October
24, 2007.

3. That Defendant, River Hill Ccal Company, filed its

answer to plaintiffs’ complaint on or abcut February 25, 2008.



© O

4. That the pleadings are clesed and this being a
declaratory judgment action, the matter ic ripe for hearing by
Your Honorable Court.

5. That FPlaintiffs respec:zfully request Your
Honorakle Court schedule a hearing in this matter.

WHEREFORE, Plaintiffs respectfully reguest  Your
Honorable Court enter an order scheduling ‘a hearing in this

matter.

Respectfully submitted by,

By ﬁ/ﬂ%ﬂ /////Z@%""

Jafes A. Nadde¥, Esquire
Attoxney for +he Plaintiffs
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

EVA JANE HERTLEIN, EDITH M.
HERTLEIN, PATSY L. HERTLEIN
KIMBLE, FRANK T. HERTLEIN, JR.,
GLENN R. HERTLEIN, TIMOTHY L.
HERTLEIN, LOUISE E. HERTLEIN

FILED.

*
*
*
*
*
KIRKWOOD, and G. LEE HERTLEIN, * FEB 2 5 2008
Individually and as Attorney-in-Fact for * o / 26 (.
the heirs of FRANK T. HERTLEIN and * William A. Shaw
Protho /Cl
IVY E. HERTLEIN, * notary/Clerk of Courts
Plaintiffs * pe e
* No. 07-1448-CD
*
V. *
*
RIVER HILL COAL COMPANY, INC., *
a Pennsylvania corporation, *
Defendant *
*
~and *
LEITZINGER LAND COMPANY, *
Defendant *
*
*
CERTIFICATE OF SERVICE

I, David S. Ammerman, attorney for River Hill Coal Company, Inc. in the above-captioned
matter, hereby certify that I served a true and correct copy of the Answer filed in this matter on the
Plaintiffs attorney James A. Naddeo and the Defendant, Leitzinger Land Company's attorney Peter F.
Smith by U.S. First Class Mail as follows:

Peter F. Smith, Esquire James A. Naddeo, Esquire
P.O. Box 130 207 East Market Street

30 South Second Street P.O. Box 552

Clearfield, PA 16830 Clearfield, PA 16830

_ Respectfully-
Dated: 9\/95/’)5) Mé—‘\/\

David S. Amierman, #06801
310 East Cherry Street
Clearfield, Pennsylvania 16830
(814) 765-1701

N
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IN THE COURT OF COMMON PLEAS OF CLE

&

ARFIELD COUNTY, PENNSYLVANIA

N
F

O

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

EVA JANE HERTLEIN, EDITHM.
HERTLEIN, PATSY L. HERTLEIN
KIMBLE, FRANK T. HERTLEIN, JR.,
GLENN R. HERTLEIN, TIMOTHY L.
HERTLEIN, LOUISE E. HERTLEIN
KIRKWOOD, and G. LEE HERTLEIN,
Individually and as Attorney-in-Fact for
the heirs of FRANK T. HERTLEIN and
IVY E. HERTLEIN, :
Plaintiffs

V.

RIVER HILL COAL COMPANY, INC.,
a Pennsylvania corporation
Defendant

and oot

LEITZINGER LAND COMPANY, INC,,
a Pennsylvania corporation,

Additional Defendant

#O# W W R R R B N B X K N K ® X R R R N F R R E R X KX EE KN KX XK R FE R K X R

FILED

FEB 25 2008
No. 07-1448-CD Cficrwn G
Wiliam A.
mn‘;ﬁwaaﬂ ngCt:urts
Type of Case: 3 e ve by
CIVIL
Type of Pleading:

ANSWER FILED ON BEHALF OF
RIVER HILL COAL COMPANY, INC.

Attorney for Defendant:

River Hill Coal Company, Inc.
David S. Ammerman, Esquire
Supreme Court No. 06801

310 E. Cherry Street _
Clearfield, PA 16830 -
(814) 765-1701

Attorney for Defendant:
Leitzinger Land Company, LLC
Peter F. Smith, Esquire
Supreme Court No. 34291

30 South Second Street

P.O. Box 130

Clearfield, PA 16830

(814) 765-5595

Attorney for Plaintiffs;

James A. Naddeo, Esquire
Supreme Court No. 06820
Trudy G. Lumadue, Esquire
207 East Market Street

P.O. Box 552

Clearfield, PA 16830

(814) 765-1601




VERIFICATION

I, HARRY HANCHAR, President of River Hill Coal Company, Inc.
verify that the statements made in the foregoing ANSWER are true and
correct. I understand that false statements herein are made subject to the

penalties of 18 Pa. C.S. Section 4904, relating to unsworn falsifications to

authorities.

m
Hérry Hapbhar



FILED

FEB 25 2008

William A. Shaw
Prethonotary/Cieric of Courts
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IN THE COURT OF OMON PLEAS OF CLEARFIELD CC\NTY, PENNSYLVANIA

DOCKET# 103171
NO: 07-1448-CD
SERVICE# 1 OF 2
COMPLAINT FOR DECLARATORY JUDGMENT

PLAINTIFF: EVA JANE HERTLEIN et al

VS.
DEFENDANT: RIVER HILL COAL COMPANY, INC. and LEITZINGER LAND COMPANY INC.

SHERIFF RETURN

NOW, September 20, 2007 AT 1:44 PM SERVED THE WITHIN COMPLAINT FOR DECLARATORY JUDGMENT ON
RIVER HILL COAL COMPANY, INC. DEFENDANT AT 48 MEMORIAL ROAD, KYLERTOWN, CLEARFIELD COUNTY,
PENNSYLVANIA, BY HANDING TO GENE WOOD, EMPLOYEE A TRUE AND ATTESTED COPY OF THE ORIGINAL
COMPLAINT FOR DECLARATORY JUDGMENT AND MADE KNOWN THE CONTENTS THEREOF.

SERVED BY: DEHAVEN / HUNTER

FILED

O///.:Z/ S em

JAN 23 20@
William A. Sha

Prothonotary/Clerk of Courts



IN THE COURT OF OCIMON PLEAS OF CLEARFIELD CQTY, PENNSYLVANIA

DOCKET# 103171
NO: 07-1448-CD
SERVICE# 2 OF 2
COMPLAINT FOR DECLARATORY JUDGMENT

PLAINTIFF: EVA JANE HERTLEIN et al
VS.
DEFENDANT: RIVER HILL COAL COMPANY, INC. and LEITZINGER LAND COMPANY INC.

SHERIFF RETURN

NOW, October 02, 2007 AT 1:31 PM SERVED THE WITHIN COMPLAINT FOR DECLARATORY JUDGMENT ON
LEITZINGER LAND COMPANY, INC. DEFENDANT AT 402 WEST SEVENTH AVE., CLEARFIELD, CLEARFIELD
COUNTY, PENNSYLVANIA, BY HANDING TO JAMES LEITZINGER, DEFENDANT A TRUE AND ATTESTED COPY OF
THE ORIGINAL COMPLAINT FOR DECLARATORY JUDGMENT AND MADE KNOWN THE CONTENTS THEREOF.

SERVED BY: DEHAVEN / HUNTER



Ve
IN THE COURT OF QMON PLEAS OF CLEARFIELD C\_)NTY, PENNSYLVANIA

DOCKET# 103171
NO: 07-1448-CD
SERVICES 2
COMPLAINT FOR DECLARATORY JUDGMENT

PLAINTIFF: EVA JANE HERTLEIN et al

VS.
DEFENDANT: RIVER HILL COAL COMPANY, INC. and LEITZINGER LAND COMPANY INC.

SHERIFF RETURN
|
RETURN COSTS

Description Paid By CHECK # AMOUNT

SURCHARGE NADDEO 675 20.00

SHERIFF HAWKINS NADDEO 675 42.96
So Answers,

Sworn to Before Me This

Day of 2008

5) - /
%ﬂm
ChesterA. Hawkins

Sheriff
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

EVA JANE HERTLEIN, EDITH M.
HERTLEIN, PATSY L. HERTLEIN
KIMBLE, FRANK T. HERTLEIN, JR.,
GLENN R. HERTLEIN, TIMOTHY L.
HERTLEIN, LOUISE E. HERTLEIN
KIRKWOOD, and G. LEE HERTLEIN,
Individually and as Attorney-in-Fact for
the heirs of FRANK T. HERTLEIN and
IVY E. HERTLEIN,

Plaintiffs

V.

RIVER HILL COAL COMPANY, INC.,
a Pennsylvania corporation,

CIVIL DIVISION

FILED .
N(R/!Dg

02 20

William A. Sh
Prothonotary/Clerk of Courts

No. 07-1448-CD

® F ¥ K ¥ FH K K K K ¥ * * * ¥ ¥ * ¥ ¥ % *

and
LEITZINGER LAND COMPANY,
Defendants
CERTIFICATE OF SERVICE

I, David S. Ammerman, attorney for River Hill Coal Company, Inc. in the above-captioned
matter, hereby certify that I served a true and correct copy of the Praecipe for Entry of Appearance filed
in this matter on the Plaintiffs attorney James A. Naddeo and the Defendant, Leitzinger Land Company's
attorney Peter F. Smith by U.S. First Class Mail as follows:

Peter F. Smith, Esquire
P.O. Box 130

30 South Second Street
Clearfield, PA 16830

Dated: NOVeynkan 9[ 3007}

James A. Naddeo, Esquire
207 East Market Street
P.O. Box 552

Clearfield, PA 16830

Respectfully submitted,

(T~

David S. Ammerman, #06801
310 East Cherry Street
Clearfield, Pennsylvania 16830
(814) 765-1701
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA CIVIL DIVISION

EVA JANE HERTLEIN, EDITH M.
HERTLEIN, PATSY L. HERTLEIN
KIMBLE, FRANK T. HERTLEIN, JR.,
GLENN R. HERTLEIN, TIMOTHY L.
HERTLEIN, LOUISE E. HERTLEIN
KIRKWOOD, and G. LEE HERTLEIN,

Individually and as Attorney-in-Fact for the :

Heirs of FRANK T. HERLEIN and
IVY E. HERTLEIN,
Plaintiffs
vs.

RIVER HILL COAL COMPANY, INC.,
A Pennsylvania corporation
Defendant

and
LEITZINGER LAND COMPANY, INC.

A Pennsylvania corporation
Defendant

No. 07-1448-CD

Type of Case:
CIVIL

Type of Pleading:
ANSWER FILED ON BEHALF OF
LEITZINGER LAND CO., INC

Attorney for Defendant:
Leitzinger Land Company, LLC.
Peter F. Smith, Esquire
Supreme Court No. 34291

30 South Second Street

P.O. Box 130

Clearfield, PA 16830

(814) 765-5595

Attorney for Plaintiffs:

James A. Naddeo, Esquire
Supreme Court No. 06820
Trudy G. Lumadue, Esquire
207 East Market Street

P. O. Box 552

Clearfield, PA 16830

(814) 765-1601

FILED 3., /2.4
s

liam A Shaw
Pmmo‘ff,tary/cmrk of Courts

&)
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA CIVIL DIVISION

EVA JANE HERTLEIN, EDITH M. :
HERTLEIN, PATSY L. HERTLEIN : No. 06-903-CD
KIMBLE, FRANK T. HERTLEIN, JR.,
GLENN R. HERTLEIN, TIMOTHY L.
HERTLEIN, LOUISE E. HERTLEIN
KIRKWOOD, and G. LEE HERTLEIN,
Individually and as Attorney-in-Fact for the :
Heirs of FRANK T. HERTLEIN and
IVY E. HERTLEIN,
Plaintiffs
Vs.

RIVER HILL COAL COMPANY, INC.
A Pennsylvania corporation,
Defendant

and

LEITZINGER LAND COMPANY, INC.
A Pennsylvania corporation, :
Additional Defendant :
ANSWER

COMES NOW, Leitzinger Land Company, Inc., a Defendant, by its attorney Peter

F. Smith, who answers the complaint as follows:

1. Admitted.
2. Admitted.
3. Admitted.
4. Admitted.

5. Admitted.



10.

11.

12.

13.

14.

15.

16.

17.

O O

Admitted.
Admitted.
Admitted.
Admitted.
Admitted.
Admitted.
Admitted.
Admitted.
Admitted.
Admitted.
Admitted.

Denied as stated. The court’s decision involved determinations of both fact

and law, not just matters of law. The parties agreed that the disputed portion of the lease is

ambiguous. Therefore, the Court considered parol evidence beyond the original lease.

18.

19.

20.

21.

22.

Admitted.
Admitted.
Admitted.
Admitted.

Denied. Plaintiffs misconstrue this Court’s holding by focusing on one

portion of the decision only. In the Opinion’s first paragraph and then again the

conclusion, the Court found that, “...the contract intended to exclude the approximately SO

acres contained within the Wharton Cole tract as identified on the map prepared by Henry

F. Van Valzah.”



O - O

The 20 acres from which Plaintiffs claim royalties, is within the boundaries of the
Wharton Cole tract as defined by the Van Valzah map. Therefore this parcel is excluded from
the lease to Plaintiffs.

23.  Denied as stated. The Clayton Wooster parcel is still within the Wharton Cole
tract as defined by the Van Valzah map and therefore properly excluded from the parties’
lease.

24.  Denied for the reasons set forth in 22 and 23 above.

25.  Denied for the reasons set forth in 22 and 23 above.

26.  Denied for the reasons set forth in 22 and 23 above.

27.  Denied as stated for the reasons set forth in 22 and 23 above.

28.  Admitted because Plaintiffs are not entitled to royalties from coal extracted
from the excluded area.

29.  Denied that Plaintiffs are entitled to the relief requested for the reasons set
forth in paragraphs 22 and 23 above.

WHEREFORE, Defendants prays this Honorable Court to enter an order denying
Plaintiff’s prayer for relief and further decreeing that .the Clayton Wooster tract is part of
the Wharton Cole tract for the purposes of this litigation and as such properly excluded

from the lease between the parties.

Respectfully submitted,

eter F. SmitH, Esquire
Attorney for Defendant
Leitzinger Land Company, Inc.

Date: /O/Z ?/ﬂ7
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VERIFICATION

I verify that the statements made in this Answer and New Matter are true and
correct. I understand that false statements herein are made subject to the penalties of 18

Pa.C.S. §4904 relating to unsworn falsification to authorities.

LEITZINGER LAND COMPANY, INC.

Dated: /- 7-29. /%W/ %W

ﬁzfs J. Leitzinger, Presid M
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA CIVIL DIVISION

EVA JANE HERTLEIN, EDITH M. :

HERTLEIN, PATSY L. HERTLEIN : No. 07-1448-CD
KIMBLE, FRANK T. HERTLEIN, JR.,

GLENN R. HERTLEIN, TIMOTHY L.

HERTLEIN, LOUISE E. HERTLEIN

KIRKWOOD, and G. LEE HERTLEIN,

Individually and a s Attorney-in-Fat for the : F I L E ©
Heirs of FRANK T. HERLEIN and : : /19" cC
IVY E. HERTLEIN, : ’ﬁ p)

Plaintiffs : X
. William A. Sha'
VS. : prothonotary/Clerk of

RIVER HILL COAL COMPANY, INC.,
A Pennsylvania corporation
Defendant

and

LEITZINGER LAND COMPANY, INC.
Defendant

CERTIFICATE OF SERVICE

I, Peter F. Smith attorney for Leitzinger Land Company, Inc. in the above-captioned
matter, hereby certify that I served a true and correct copy of the ANSWER FILED ON
BEHALF OF LEITZINGER LAND CO., INC filed in this matter on the Plaintiffs Attorney
James A. Naddeo by U.S. First Class Mail as follows:

James A. Naddeo, Esquire
207 East Market Street
P.O. Box 552
Clearfield, PA 16830

Respectfully submitted,

Date: /

Peter F. Smith, Esquire
Attorney for Plaintiff

cc: Leitzinger Land Company, Inc.
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

EVA JANE HERTLEIN, EDITH M.
HERTLEIN, PATSY L. HERTLEIN
KIMBLE, FRANK T. HERTLEIN,
JR., GLENN R. HERTLEIN,
TIMOTHY L. HERTLEIN, LOUISE

E. HERTLEIN KIRKWOOD, and G.

LEE HERTLEIN, Individually,
and as Attorney-in-Fact fcr
the heirs of FRANK T.
HERTLEIN and IVY E.
HERTLEIN,

Plaintiffs,

v.

RIVER HILL COAL COMPANY,
INC., A Pennsylvania
corporation,
and
LEITZINGER LAND COMPANY,
INC.,
Defendants.

Dated: October 23, 2007

Lol R S S R S T T T R T N T R S T

X % o K ok ok & X F o b

X ok % ok %

+

No. 07- 1448 - CD

FLE W
SO

William A. Sha
Prothonotary/Clerk of rts

Type of Pleading:

CERTIFICATE OF SERVICE

Filed on behalf of:
Plaintiffs

Counsel of Record for
this party:

James A. Naddeo, Esq.
Pa I.D. 06820

&
Trudy G. Lumadue, Esq.
Pa I.D. 202049

NADPEO & LEWIS, LLC.
207 E. Market Street
P.C. Box 552
Clearfield, FA 16830
. (814) 765-1601
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

EVA JANE HERTLEIN, EDITH M,
HERTLEIN, PATSY L. HERTLEIN
KIMBLE, FRANK T. HERTLEIN, JR.,
GLENN R. HERTLEIN, TIMOTHY L.
HERTLEIN, LCUISE E. HERTLEIN
KIRKWOOD, and G. LEE HERTLEIN,
Individually, and as Attorney-in-
Fact for the heirs of FRANK T.
HERTLEIN and IVY E. HERTLEIN,
Plaintiffs,
V. No. 37 - 1448 - CD
RIVER HILL COAL COMPANY, INC.,
A Pennsylvania corporation,
and
LEITZINGER LAND COMPANY, INC.,
Defendants.

* % % Kk R CE % % % ok ok X ¥ F ¥ ok * F

CERTIFICATE OF SERVICE

I, James A. Naddeo, Esquire, do hereby certify that a
true and correct copy of Important Notice was served on the
following and in the following manner on the 12th day of October,
2007 as appears from the original recziot of certified mail
attached hereto:

First-Class Mail, Postage Prepaid

River Hill Coal Compatny
43 Memorial Road
P.0. Box 141
Kylertown, FRA 16347

NAZDEC & LEWIS, LLC

sl s LA lbled™

J#nes A. Naddeo
Artorney for Pleintiffs
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| Complete items 1, 2, and 3. Also complete
item 4 if Restricted Delivery is desired.

= Print your name and address on the reverse
so that we can return the card to you.

B Attach this card to the back of the mailpiece,
or on the front if space permits.

H
SENDER: COMPLETE THIS SECTION

COMPLETE THIS SECTION ON DELIVERY

A. Sigpature
" [ Addressee
2. Recelved by ( Printed Name) C, Date of Delivery
Leve Wato\ /02 ~¢1

D. Is delivery address different from ttem 17 B Yes

1. Article Addressed to: If YES, enter defivery address below: [ No
NPeo Box [y
3. Service Type
[ Certified Mall [ Express Mall
[ Registered [0 Retum Receipt for Merchandise
O Insured Mail O C.O.D.
4. Restricted Delivery? (Extra Fes) B Yes
2. Avticle Number 4 7007 1440 0ODS 1484 433y
(Transfer from service label) - ; T S S S S I : . ,
February 2004

PS Form 3811,

Domestic Return Recelpt

102595-02-M-1540



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA CIVIL DIVISION

EVA JANE HERTLEIN, EDITH M. :

HERTLEIN, PATSY L. HERTLEIN : No. 07-1448-CD
KIMBLE, FRANK T. HERTLEIN, JR.,

GLENN R. HERTLEIN, TIMOTHY L.

HERTLEIN, LOUISE E. HERTLEIN

KIRKWOOD, and G. LEE HERTLEIN,

Individually and a s Attorney-in-Fat for the

Heirs of FRANK T. HERLEIN and : F | E D e
IVY E. HERTLEIN, : %)
Plaintiffs : Zﬁ?
vs. WilamA sraw ~ CB-

Prothonotary/Clerk of Coyrtg
RIVER HILL COAL COMPANY, INC.,

A Pennsylvania corporation
Defendant

and

LEITZINGER LAND COMPANY, INC.
Defendant

CERTIFICATE OF SERVICE

I, Peter F. Smith attorney for Leitzinger Land Company, Inc. in the above-captioned
matter, hereby certify that I served a true and correct copy of the PRAECIPE FOR ENTRY OF
APPEARANCE filed in this matter on the Plaintiffs Attorney James A. Naddeo and the
Defendant, River Hill Coal Company's Attorney David S. Ammerman by U.S. First Class Mail

as follows:

James A. Naddeo, Esquire
207 East Market Street
P.O. Box 552
Clearfield, PA 16830

Respectfully subrnitted,’ >

Date: /0 ~ 8§~ d /7 A
~ gter F. Smith, E¢quire
Attorney for Plaintiff

cc: Leitzinger Land Company, Inc.
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

EVA JANE HERTLEIN, EDITH M. :

HERTLEIN, PATSY L. HERTLEIN : No. 07-1448-CD
KIMBLE, FRANK T. HERTLEIN, JR., :

GLENN R. HERTLEIN, TIMOTHY L.

HERTLEIN, LOUISE E. HERTLEIN

KIRKWOOD, and G. LEE HERTLEIN :
’ ’ e
Individually and a s Attorney-in-Fat for the : FJ}IB E D

Heirs of FRANK T. HERLEIN and f'ﬁﬁ? Cc
eurs O . an : !
IVY E. HERTLEIN, . 0CT 082 @

Plaintiffs : William A. Shaw

Vs Prothonotary/Clerk of Courts

RIVER HILL COAL COMPANY, INC.,
A Pennsylvania corporation

Defendant

and

LEITZINGER LAND COMPANY, INC.

Defendant

PRAECIPE

To:  Prothonotary of Clearfield County

Dear Sir:

Please enter my appearance as attorney for LEITZINGER LAND COMPANY, INC. in

the above-captioned matter.

Respectfully sub |ii

Peter F. Smith, Esquire

P.O. Box 130, 30 South Second Street
Clearfield, PA 16830

(814) 765-5595

Dated: /0/5767
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

EVA JANE HERTLEIN, EDITH M.
HERTLEIN, PATSY L. HERTLEIN
KIMBLE, FRANK T. HERTLEIN,
JR., GLENN R. HERTLEIN,
TIMOTHY L. HERTLEIN, LOUISE
E. HERTLEIN KIRKWOOD, and G.
LEE HERTLEIN, Individually,
and as Attorney-in-Fact for
the heirs of FRANK T.
HERTLEIN and IVY E.
HERTLEIN,

Plaintiffs,

V.

RIVER HILL COAL COMPANY,
INC., A Pennsylvania
corporation,
and
LEITZINGER LAND COMPANY,
INC.,
Defendants.

FlLE

)0‘

Awéod 7.00

Comp\m nt Rumh»ied

Wiltiam A. Shaw
prothonotary/Clerk of Courts @

*

*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*

9,

No. 07- 1448 - CD

FiL

0CT A 3. 2007

illiam A. Sha:

Prottfonotery/Clerk of Courts

Type of Pleading:

PRAECIPE TO REINSTATE

Filed on behalf of:
Plaintiffs

Counsel of Record for
this party:

James A. Naddeo>, Esq.
Pa I.D. 06820

&
Trudy G. Lumadue, Esqg.
Pa I.D. 202049

NADDEO & LEWIS, LLC.
207 E. Market Street
P.0. Box 552
Clearfield, P2 16830
(814) 765-1601
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION

EVA JANE HERTLEIN, EDITE M.
HERTLEIN, PATSY L. HERTLZIN
KIMBLE, FRANK T. HERTLEIN,
JR., GLENN R. HERTLEIN,
TIMOTHY L. HERTLEIN, LOJISE
E. HERTLEIN KIRKWOOD, and G.
LEE HERTLEIN, Individually,
and as Attorney-in-Fact for
the heirs of FRANK T.
HERTLEIN and IVY E.
HERTLEIN,

No. 07- 1448 - CD

Plaintiffs,
v.

RIVER HILI. COAL COMPANY,
INC., A Pennsylvania
corporation,

and
LEITZINGER LAND COMPANY,
INC.,

******************X—***

Defendants.

FRAECIPE TO REINSTATE

TO THE PROTHONOTARY OF CLEARFIELD COUNTY:
Please reincstate the Complaint filed in the above-

captioned case.

es A. Naddeo, Esguire
Attorney for Plaintiffs
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

EVA JANE HERTLEIN, EDITH M.
HERTLEIN, PATSY L. HERTLEIN
"KIMBLE, FRANK T. HERTLEIN,
JR., GLENN R. HERTLEIN,
TIMOTHY L. HERTLEIN, LOUISE
E. HERTLEIN KIRKWOOD, and G.
LEE HERTLEIN, Individually,
and as Attorney-in-Fact for
the heirs of FRANK T.
HERTLEIN and IVY E.
HERTLEIN,

Plaintiffs,

V.

RIVER HILL COAL COMPANY,
INC., A Pennsylvania
corporation,
and
LEITZINGER LAND COMPANY,
INC., .
pefendants.

g{l L pd- §5.00
Pa)% 3echH Ha

Prothonotary/Clerk of Courts

ok ok Ak R ok ok ok R ok ok Ok o F ok ok ok % %k ok o ok ok F % ok ok ok ok ok Ok F Ok

O 4, 2¢¢7 _ Dpocument

Reinstated/ Reissued to Shegiff/Attorney
for servicd.

~ Deputy Prothonotary %

* Kk ok kA ok *

Dated: Segtember 5, 2007 *

No. 07- 14y§- cD

Type of Pleading:

COMPLAINT - ACTION FOR
DECLARATORY JUDGMENT

Filed on behalf of:
Plaintiffs

Counsel! of Record fcr
this party:

James A. Nadaeo, Esg.
Pa T.D. 06820

&
Trudy G. Lumadue, Esqg.
Pa I.D. 202049

NADDEC & LEWIS, LILC.
207 E. Market Street
?.0. Box 552
Cl=arfield, PA 1683C
(€14) 765-1601



. INC., A Pennsylvania
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION
EVA JANE HERTLEIN, EDITH M.
HERTLEIN, PATSY L. HERTLEIN
KIMBLE, FRANK T. HERTLEIN,
JR., GLENN R. HERTLEIN,
TIMOTHY L. HERTLEIN, LOUISE
E. HERTLEIN KIRKWOOD, and G.
LEE HERTLEIN, Individually,
and as Attorney-in-Fact for
the heirs of FRANK T.
HERTLEIN and IVY E.
HERTLEIN,
Plaintiffs,

* Ne. 07- - CcD

v.
RIVER HILL COAL COMPANY,

corporation,

and
LEITZINGER LAND COMPANY,
INC.,

¥ % % %k ok ok ok %k ok % X % ok ok ok o X % % X F *

Defendants.
NOTICE

You have been sued in Court. If you wisa to defend
against the claims set forth in the following pages, you must take
action within twenty (20) days after this Complaint and notice-are
served, by entering a written appearance personally or by attorney
and filing in writing with the Court your defenses or objections
to the claims set forth against you. You are warned that if you.
fail to do so the case may proceed without you and a judgment may
be entered against you by the Court withcut further notice for
any money claimed in the Complaint or £for any other- claim or
relief requested by the Flaintiff. You may lose monay or property
or other rights important to you. '

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF
YOU DO NOT HAVE A LAWYER OR CANNOT AFFORD ONE, GO TO OR TELEPHONE
THE OFFICE SET FORTH BELOW TO FIND OUT WEERE YOU CAN GET LEGAL
HELP. ‘

Ccurt Administrator
Clearfield County Courthouse
Market and Second Streets
Clearfield, PA 16830

{814) 7e5-2€41, ext. 5982 -
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

EVA JANE HERTLEIN, EDITH M.
HERTLEIN, PATSY L. HERTLEIN
KIMBLE, FRANK T. HERTLEIN,
JR., GLENN R. HERTLEIN,
TIMOTHY L. HERTLEIN, LOUISE
E. HERTLEIN KIRKWOOD, and G.
LEE HERTLEIN, Individueally,
and as Attorney-in-Fact for
the heirs of FRANK T.
HERTLEIN and IVY E.
HERTLEIN,

No. 07- - CD

Plaintiffs,
V.

RIVER HILL COAL COMPANY,
INC., A Pennsylvania
corporation,

and

LEITZINGER LAND COMPANY,
INC.,

% oF ok ok % kO Ok % Ok F ok Ok X X % %k kX X X ¥

Defendants.

COMPLAINT - ACTION FOR DECLARATCRY JUDGMENT

NOW COME the Plaintiffs and by their attorney, James
A. Naddeo, Esquire, sets forth the following:

1. That the Plaintiff, Eva Jane Hertlein, is an adult
individual who resides in Frenchville, Pennsylvania 1€836.

2. That the Plaintiff, Edith M. Hertlein, is an adult
individual who resides in Frenchville, Pennsylvania 1€836.

3.  That the Plaintiff, Patsy L. Hertlein Kimble, is
an adult individual who resides in Frenchville, Pennsylvania

16836.
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4. That the Plaintiff, Frank T. Hertlein,.Jr., is an

adult individuel who resides at Karthaus, Penrsvlvania 16845.

5. That the Plaintiff, Glenn R. Hertlein, is an adult.
individual who resides at Karthaus, Peﬁnsylvania 16845.

6. That .the Plaintiff, Timothy 'L. Hertlein, is an
&dulz individual who resides zt Drifting, Pennsylvania 16834.

-

7. That the Plaintiff, Louise E. Hertlein Kirkwood,

+is an adult :individual wio resides at Karthaus, Pennsylvania

16845, o S
8. That the Plaintiff,- G. Lee Hertlein, is an aduit
individual who resides at Frenchville, Pennsylvania 16836.

9. That the Plaintiff, G;‘Lee Hertlein, brings this
action individually aﬁd as attorney-in-fact for the Plaintiffs
idertified in Paragréphs 1 through 8 herecf all of whom are the
sole heirs at.law of Frank T. Heftlein and Ivy E. Hertlein. A

copy of the Power of Attokney of G Lee Hertlein dated August 30,

1995 is attached hereto as Exhibit "A."

-

AN
10. That the Defendant, River Hill Ccal Compéﬁy,

Inc., is a Pennsylvania corzoration having its principal place
of business located'inSKylertown, Pennsylvania 16847.

11. That the Defendéht, Leitzinggr Land Company,
Inc. is a Fennsylvania Cofporation having its principal place of
business located at 4C0 West Seventh Avenue, Clearfield,

Pennsylvania 16830.
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—anguage of the Lease and determining the land identified (and
excluded) in the Lease. |

17. That the suit as described in Paragraph 14
and 15 was resolved by the Court determining as a matter of law
the interpretation of the language in said Lease as described in
Paragraph 13.

18. That this Court entered an Opini;n on June
S, 20C7 finding that the subject Lease excludes approximately 50
acres Zdentified on the Henry F. VanValzah map as the “Wharton
Cole” tract. A true and correct copy c¢f said Opinion of this
Court is atztached hereto as Exhibit “C.”

19. That the Defendant, Leitzirger ZLand Company,
Inc. resquested judgment be entered in its favecr pursuant to the
June 5, 2(C07 Opinion of the Court and judgment was so entered by
the Frothcnotary of Clearfield County.

20. That the 1land which is identified by the
Lease as approximately 1500 acres (as identifi=ad in Paragraph 13
of this Complaint and Paragraph one of said Lease which 1is
attacked hereto as Exhibit B) which has not been determined to
be excepted or excluded from the leaze by the Court and is
leaszd to the Hertleins and included wizhin thke 1500 acres
identified in said Lease is thereby inciuded in the land leased

by Plaintiffs to Defendant, River Hill Cozl Company (Lease and
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Wooster chain of title 1is attached collectively h=sreto as
Exhibit "E.”

24, That the 20 acres conveyed to Clayton
Wooster (as per the Court’s Opinion) was not excluded from the
lease, as the only land interpreted to be excluded frem the
lease is the Wharton Cole tract which has been determined not to
include the Wooster tract of land.

25. That therefore the Wooster tract c<f land is
leased by the Plaintiffs and as a result is land from which
Defendant, River Hill Coal Company, owes royalty payments to’
Plaintiffs for coal to be extracted therefrom.

26. That there again is a dispute as to whether
the Court’s Opinion should be interpreted as describad in this
Complaint at Paragraph’s 18 through 25 and in particular that
the Lease as interpreted does not exclude the Wooster tract of
land (i.e. 20 acres of land) which Plaintiffs now hold under
lease and are entitled to royalties to be paid withk regard to
all coal to be extracted from this tract of lend.

27. That in particular Defendants interpret this
Court’s June 5, 2007 Opinion to not only exclude the 46 3% acres
identified as the Wharton Coal tract, but also to exclude the
Wooster tract of land (20 acres).

28. That as a result of Defendants’

interpretation of this Court’s Opinion as described in Paragraph
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27, they are refusing to pay the royalties due Plain:tiffs for
the coal to be extracted from the Wooster tract of land.

29. That Plaintiffs with this action are
requesting this Court to further interpret its June 5, 2007
Opinion as attached hereto as Exhibit C and declare what
royalties are due Plaintiffs pursuant to this Court’s Opinion
and interpretation of the Lease and  in particular declare
whether Plaintiffs are entitled to royalties to be paid for coal
extracted from the Wooster tract of land.

- WHEREFORE, Flaintiffs pray for a judgment declaring
the identification of land to which Plaintiffs are due royalties
from the Defendantskpursuant to this Honorable Court’s June 5,
2007 Opinion. Further Plaintiffs request this Honorable Court
enter an Order directing Defendants to place all royalties from
coal to be mined from the Wooster tract of land in escrow until
this Court declares to whom said monies are due to be paid.

Respectfully submitted by,

By dam«& @%MM

Ja es A. Naddéo, Esquire
Attcrney for the Plaintiffs
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VERIFICATTIOGCN

I, G. Lee Hertein, verify that I am Attorney-in-Fact for
the heirs of Franklin T. Hertlein and Ivy &. Hertlein, and that I
am authorized.to execute this verification and further that the
statements made in the foregoing Complaint znd Declaratory Action
are true and correct upon my per;onal knowledge or information and
belief. I understand that false statements herein are made
subject to the penalties of 18 Pa. C.S. Section 4904, relating to

unsworn falsification to autherities.

Z ) M
f2in, Pldintiff
Attorney-in-F¥act for Hertlein Heirs

Dated: §v/%4/g;7
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POWER OF ATTORNEY

We, the undersigﬁed persons, all of Clearfield County,
Pennsylvania, do hereby appoint G. LEE HERTLEIN of R.D.#1, Box 77,
Frenchville, PA 16836 as our true and lawful Attorney-in-Fact with
full power of substitution for us and in our names to do all things
that he deems necessary to protect our right to certain coal
interest leased to Frank J. Hertlein, “Frank T. Hertlein” by
Agreement dated January 1, 1950 énd mors Spécifically, to file any
suit or suits which may be necessary in our name and on our behalf;
to employ counsel; to negotiate settlement; to enter into
settlement agrgements; or to negotiate a lease of said coal with
such persons or entities as may be necessary and to accomplish the
aforesaid as completely as we might do if péfsonally present.

This power shall not be affected by our subsequent
disability or incapacity. ..All acts done by our Attorney-in-Fact
pursuant to this power during any period of our disability or
incapacity shall have the same effect and inure to the benefit of-
and bind us and our successors in interest as if we were competent

and not disabled.

IN WITNESS WHEREOF, we have signed this Power of
Attorney this gomday of ﬁou;uaj'_ , 1995,
. v .

WITNESS:

Touise E. Hertlein Kirkwood

EYLBzT A
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

EVA JANE HERTLEIN, EDITH M.
HERTLEIN, PATSY L. HERTLEIN
KIMBLE, FRANK T. HERTLEIN, JR.,
GLENN R. HERTLEIN, TIMOTHY L.
HERTLEIN, LOUISE E. HERTLEIN
KIRKWOQOD, and G. LEE HERTLEIN,
Individuaily, and as Attorney-in-Fact
for the heirs of FRANK T. HERTLEIN
and IVY E. HERTLEIN,

Plaintiffs,

V.

[

RIVER HILL COAL COMPANY, INC,,
A Pennsylvania Corporation,

and A ,
LEITZINGER LAND COMPANY, INC,,
Defendants

OPINION

No. 06-903-CD

NOW, this 5" day of June, 2007, after review of briefs submitted by the Plaintiffs and the

Defendant and examination of the exhibits submitted as part of the record this Court finds that

the lease excludes the approximately 50 acres identified on the Henry F. VanValzah map as the

“Wharton Cole” tract.

FACTUAL BACKGROUND

At issue in the present case is an agreement (hereafter lease) between the Hertleins, heirs

of Frank T. Hertlein and Ivy E. Hertlein (hereafter Plaintiffs), and Leitzinger Land Company,

Inc. (hereafter Defendant). There is also an additional defendant in the present action, River Hill

Coal Company, Inc (hereafter River Hill). River Hill, as the party that actually mines the coal

that is the subject of the current dispute, has the funds from that coal in escrow and has agreed to
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distribute them as directed by the Court. Therefore, River Hill will not be discussed in this

Opinion.

Plamtlffs predecessors in interest entered into a lease with Defendant S predecessors in

.-u..»m-—‘” -

§
mterest on January 1, 1950 for the right to mine coal from the leased premises. The lease covers

approximately 1500 acres in Karthaus Township and is subject to the exception of certain
smaller portions of land. The parties subsequently joined together-to lease and sublease the
property to River Hill. River Hill, as noted earlier, has been mining the entire property. The
royalties from the coal were split 50/50 between the original lessors and the Plaintiffs.

At issue in the present case is language in the lease that excepts a portion of the 1500
acres from the lease and therefore, from the royaity calculations. The description of the

excepted parcels is as follows:

Excepting from this lease that portion of the premises now under lease to William
Hoffman, being known as the Savel tract of land, identified on the map prepared
. by Henry F. Van Valzah, identified as the “Wharton Coal Tract”... = .- -

P. 1 Defendant’s Exhibit A.
In particular, the issue is that the excepted parcel is referred to in four ways. It is referred to as
(1) “the premises now under lease to William Hoffman;” (2) “the Savel tract of land;” (3)
identified on the map prepared by Henry F. Van Valzah; and (4) the “Wharton Coal Tract.”
Also, it should be noted that “Savel” and “Wharton Coal” are referred to both by those spellings
and by the spellings “Savil” and “Wharton Cole” respectively in various exhibits.

Since the lease was signed in 1950, these descriptions meant to provide clarity create an
ambiguity as to which parcel of land was excepted from the lease. The terms are not referenced
again in the contract nor are they defined at any point.

Plaintiffs argue that the excepted parcel is limited to the coal undemeath the property

presently owned by Steven Savel, which encompasses 39.5 acres. Plaintiffs rely on the language
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“known as the Savel tract of land” and argue that the property is defined by that term in the

contract and the other terms merely point to where the tract of land can be identified - albeit

incorrectly.

_—

Defendants argue that you must give meamng to all of the terms of the contract and that
the lease excludes approx1mately 65 acres that was the entire property owned by John Savel
conviygd to him by Wharton Coal.

DISCUSSION

Preliminarily this Court will note “the fundamental rule in construing a contract is to,
ascertain and give effect to the intention of the parties.” Huegel v. Mifflin Const. Co., Inc., 796
A.2d 350, 354 (Pa.Supe;.QOOZ). Further, “under Pennsylvania contract law, when language of a
contract is clear and unambiguous, its meaning must be determined by examination of the
contract itself.” Fleetway Leasing Cé. v. Wright, 697 A.2d 1000, 1002 (Pa.Super. 1997)
citations omitted. While the original signers of the 1950 lease almost certainly knew which land
they were referring to, the desc;riptors they chose to describe it have little meaning now 57 years
after the lease was signed. These terms are therefore ambiguous. When terms in a contract are
ambiguous the Court has stated:

In the construction of any contract, if there is any doubt as to the meaning of a

*“term of the contract, such term should receive a reasonable construction and one
that will accord with the intention of the parties and in order to ascertain that
intention the court must look at the circumstances under which the contract was

made, the situation of the parties, the objects they have in mind and the nature of
the subject matter of the contract.

Township of Raccoon v. Municipal Water Authority of Borough of, 597 A.2d 757,
765 (Pa.Cmwlth. 1991) citations omitted.
Further, while parol evidence is generally not admissible, the Court has held “although the parol

evidence rule bars such evidence that adds to or varies an agreement, it does not bar evidence

introduced for the purpose of interpreting an ambiguous agreement.” Morgan v. First
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Pennsylvania Bank, 541 A.2d 380, 384 (Pa.Super. 1988) citations omitted. Therefbre, because
the language of the lease is ambiguous, parol evidence may be examined to interpret the
agreement and give effect to the intention of the parties.

Additionally, “in construing a coﬁtract, each and. every part of it must be taken into
consideration and given effect, if possible, and the intention of the parties must be ascertained
from the entire instrument.”” Marcinak v. Southeastern Greene School Dist., 544 A.2d 1025,
1027 (Pa.Super. 1988). Therefore, when determining the drafters’ meaning we cannot look only
at one descriptor used in the lease and ignore the remaining three. It is necessary to look at all
four of the descriptors used to define the excepted laﬁd to give effect to the intention of the
parties.

Here, the original signers of the contract are deceased so it is necessary to ascertain their
intentions through objects they had in mind and the circumstances under which they made the
contract. Fortunately, the contract references four different identifiers. for the excepted parcel of
land. Unfortunately, these identifiers do not offer complete clarity in identifying the excepted
parcel since initially they seem to reference very different parcels and amounts of land.

First, in looking at the exhibits it is important to note that this lease deals with the
subsurface rights, particularly the ght to the coal under the surface, and not the surface land.
Therefore, Exhibit G, which depicts the surface ownershlp of the property above the leased
property is not particularly relevant to interpreting the language of the lease. It is clear from a
review of Exhibits F, G, and H that the subsurface lots do not perfectly align with the surface
lots. Since the lease deals with subsurface rights only, Exhibit G will be only marginally useful
in determining what land is exceptéd. Its relevance rests almost entirely on its being a tool to

identify where the Wharton Coal Tract is located.
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Initially, it may seem that the Savel tract and the Wharton Coal tract contain significantly
different acreage. However, on closer examination of the evidence that is not the case. John
Savel received his surface land via two different conveyances. The first conveyance was
between Wharton Coal and John Savel and conveyed 1 ¥ acres to John Savel by deed dated
February 16, 1907. The second conveyance was between Malcolm Cole (Coal) and John Savel
in 1919. That deed conveyed aﬁproximately 65 acres excepting and reserving approximately 20
acres. The 20 acres that were excepted and reserved were the acres conveyed by Wharton Coal
to Clayton Wooster via deed datéd December 11, 1876. This would leave John Savel with
approximately 46 % acres. The Wharton Coal Tract as identified on exhibits F and H is listed as
approximately 50 acres.

Further, it 1s clear from the exhibits that Wharton Coal conveyed approximately 20 acres
of the approximately 65 acres he had in 1876 to a Clayton Wooster. P. 1 Plaintiffs’ Exhibit 2.
The deed to Clayton Wooster did not except or reserve.any portion of the land nor did it except
or reserve any of the subsurface or mineral rights. This would mean that following the
conveyance to Wooster, Wharton Coal had approximately 45 acres remaining. In 1880 Wharton
Coal conveyed the “oils, coal, fire clay, iron ore, and other minerals” to Weaver and Betts by
agreement dated March 3, 1880. P. 2 Defendant’s Exhibit D. In 1880, Wharton Coal would
have only had available to him approximately 45 acres to convey subsurface rights to, as he had
sold 20 acres to Clayton Wooster in 1876. In fact, in the conveyance to John Savel, Exhibit D,
that purports to convey approximately 65 acres there is a paragraph that excepts and reserves the
20 acres conveyed to Clayton Wooster from the deed. |

Therefore, with regard to the descriptérs “being known as the Savel tract of land;

identified on the map prepared by Henry F. Van Valzah; and identified as the “Wharton Coal
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Tract” it seems that there is not as much disparity as originally indicated. Savel received his land
via two conveyances. The first conveyance from Wharton Coal that covered 1 % acres. The
second from Malcolm Cole (Coal) that conveyed approximately 65 acres but excepted and
reserved the 20 acres Wharton Coal had previously conveyed to Clayton Wooster. That would

leave/? approximately 45 acres that were conveyed to John Savel from Macolm Cole (Coal) in

1919 jin addition to approximately 2 acres that were conveyed to him from Wharton Coal by deed

dated February 16,1907. Thus, the Savel Tract of land, that contains 46 % acres, contains almost
the same amount of land as the Wharton Coal Tract that contains approximately 50 acres.:

The record also does not contain any evidence of a lease with a Mr. William Hoffman.
However, there is a lease with a Mr. James Hoffman that is included in the exhibits. Exhibit I is
the lease between Letziﬁger Bros. Realty Corﬁpany and James Hoffman dated October 30, 1953.

It describes the lease as containing “the coal under the property known as the John Savel Place or

_ |- Wharton Cole Premises situate on Cataract Hill in Karthaus Township; Clearfield County, -

Pennsylvania.” This shows that the Wharton Coal tract was available for lease in 1953 when this
agreement was entered into — three years after the lease in the present action. Additionally, it
shows the land was being leased to a Hoffman. Therefore, it is clear that it must have been
excluded from the Hertlgin lease to be leased at a later date to another individual. Unfortunately,
this lease does not contain specific indicators of the land or acreage either. Again, though, the
descriptors refer to “under the property known as the John Savel Place” and “Wharton Cole
Premises.”

Taking into account the various exhibits and realizing that the surface land does not
necessarily correspond exactly with the subsurface rights, it is most probable that the Wharton

Coal tract contains approximately 50 acres. Although, the surface tracts have passed between
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many parties and been divided between parties, the subsurface rights seem to have remained
fairly constant since 1880 when Wharton Coal conveyed them to Weaver and Betts. Again, in
1880 Wharton Coal had already conveyed approximately 20 acres of the property without
reserving and excepting the subsurface rights to a third party, therefore he would not be able to
convey the subsurface rights to those 20 acres to Weaver and Betts. Despite the fact that the
descriptors seem so disparate initially, they actually, when taken with.all of thé circumstances
and facts that would have been known by the original signers, are remarkably similar and fairly
constant in pointing to a approximately 50 acre parcel that is excepted from this lease.
CONCLUSION

Therefore, since this Court is able to look at circumstances under which the contract wag
made, the situation of the barties, the objects they had in mind, and the nature of the subject
matter of the contract to determine the intention of the parties, this Court has done so and
gqp‘g!ud_es“gbgt the original signers of the contract intended to exclude the approximately 50 acres
contained ‘\f/ithinlfhe Wharton Coal tract as identified on the map prepared by Henry F.
VanValzah. In reaching this concllusi‘gn, the Court has examined al] of the evidence submitted
by the parties and examined all of the relevant terms in the lease to fit everything together to

determine exactly what parcel of land was excluded from the lease.

BY THE COURT;

/s/ Paul E. Cherry

PAUL E. CHERRY

Judge
| harshy oartity this te be a true
and attostad copy of tho ariginal
staterment flled in this case.

JUN 06 2007

(it &’;Z.—

Attest. Prothonotary/

Phmade nf /vl
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LEASE AND SUBLEASE AGREEMENT

This coal lease and agreement (hereinafter sometimes teferred to as the "Lease" or

, 2003,

"Agreement") is made and entered into as of this _14th day of MARCH

BY AND BETWEEN

Leitzinger Land Company, Inc., of 404 West Seventh Avenue, Clearfield, Pennsylvania

16830, hereinafter referred to as "First Lessors";
. AND

Robert E. Hoover, Jr., successor in M. Lillian Buckius interest, of 228 Sunrise Avenue,

Southeast, Ocean Shore, Washington 98569, of the one part, and Mary A. Lee, of Spruce Cabm

Road, P.O. Box 194, Mountainhome, Pennsylvania 18342, successor in interest to Ehzabeth Smith, of

the other part, said-parties being the present OWners of the Edward Redding (Cataract Coal Company)

interest, hereinafter being jointly referred to as n Additional Lessors";
AND
Louise Kirkwood, Eva Jane Hertlein, Edith Herflein, Patsy L. Kimble, -Franok T.

Herﬂem, Glenn R. Hertlein, Timothy Hertlein and G. Lee Hertlein, being all of the children and

successors in interest to Frank T. Hertlein and Ivy E. Hertlein, deceased hereinafter referred to as

"Sublessors';

River Hill Coal Compaﬁy, Inc., 2 Pennsylvania Corporation with offices in Kylertown,
Pm@lvaﬁm hereinafter referred to as "Lessee".

First Lessors, Additibnal Leséors and Sublessors being collectively referred to

herein as "Lessors".

EWIBIT "D
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RECITALS

WHEREAS, First Lessor is the successor 1n interest to Leitzinger Brothers Realty Company

by deed recorded at Clearfield County Instrument Number 200220045 by which First Lessor became

the owner of 6/16 undivided interest of Cataract Coal Company i the surface and underlying strata

and of all the coal in, upoD and underlying that certain tract of land described I paragraph 1 of this

Sublease and Agreement, which tract contains approximately 1833 acres and is situate in Karthaus

Township, Clearﬁeld County, Pennsylvania; and

WHEREAS Additional Lessors are each the owner of a 5/16 (for a total of 10/16) of an

undivided interest of Cataract Coal Company in the surface and underlying strata

and of all the coal in, upon and underlying that certain tract of Jand described in paragraph I of this

Sublease and Agreement, which tract contains approximately 1833 acres and is situate in Karthaus

Township, Clearfield County, Pennsylvania; and

WHEREAS, Edward T. Redding, T/A Cataract Coal Company (Additional Lessors'

predecessor in interest) and Le1tzmger Bros. Realty Company, as Lessors, entered into a certain

Agreement dated January 1, 1950 (sometimes for convenience hereinafter referred to as the "1950

Agreement") with Frank T. Heﬁlem a5 aforementioned, as Lessee, which 1950 Agreement leased to

Sublessor the property described in paragraph 1 of this Lease and Sublease Agreement; and

WHEREAS, subsequently by agreement dated November 28, 1978, Leitzinger Bros. Realty

Company, as "First L;:ssor“ the Estate of Lillian Buckius as ownet of a 172 interest as heir of Bdward

Redding as "Additional Lessor" and Ivy E. Hertlem and her children as «Quplessors”; and River Hill

Coal Company, Inc. as “Lessee” entered in an agreement entltled wSublease, Joinder and Amended

e followmg lands in Karthaus Townshlp,

Agreement" for lease of the surface and coal rights of th

Cl;:arﬁe_ld County as set forth in paragraph I hereiJ_l; -and




WEEREAS, by subsequent agreement dated December 29, 1078, the "First Lessor",

(Leitzinger Bros.), the then nSublessors”, (Ivy Hertlein, et al) and the "Lessee", (River Hill Coal

Company, Inc.) entered into another agreement for the same lands, this time, however, with Elizabeth

Smith, single, as OWner of the other 1/2 interest of Edward Redding; an

WHEREAS, First Lessor (Leitzinger Brothers) and Additional Lessors (Hoover and Lee)

previously consented to Sublessors (Hcrtlems) subletting or assigning Sublessors’ (Hertleins) rights

under the “1950 Agreement” to Lessee (RIVCI Hill Coal Company, Inc.); and

WHEREAS, it is the purpose of the within Agreement that the parties to the previous

Agreements restate the terms of those Agreements 10 be consistcnt with the current market value of

their interests in the surface and coal of the premises hereinafter described.

LEASE AGREEMENT

NOW THEREFORE, for and in consideration of the sum of One and 00/100 ($1.00) Dollar

each in hand paid herewith by Lessee to First Lessor, Additional Lessors and Sublessors, the receipt

of which 18 hereby respectively acknowledged and for and in consideration of the mutual covenants

and agreements hereinafter set forth, the adequacy of which is hereby acknowledged by First Lessor,

Addmonal Lessors, Sublessors and Lessee, the parties do hereby covenant and agree as follows, vis:

1. LEASED PREMISES: First Lessors, Additional Lessors and Sublessors dQ hereby let,

demise and lease to the Lessee all of their respective right, fitle and interest in and to the surface,

underlying strata and all coal and mining Tights (and any substances mixed with coal) upon, in and

anderlying the land described on Schedule A which is attached hereto and incorporated herein by

reference.

Schedule A also states the relative ownership interest of each party to this lease as to each

particular parcel leased by this agreement.

The leased premises are beheved to contain 1,833 acres, more or less.
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Hereinafter referred to as the "premises” or "eased premises” for the purpose of going upon the same

and removing coal underlying said premises by the strip mine method, including the right to strip

mine and/or auger drill and otherwise 10 develop, work and process for market said coal and other

coal now owned or hereafter acquired by Lessee, its successors or assigns, by mining methods or

machinery now or hereafter employed, including the free and uninterrupted right and right-of-way

into, upon, OVet, across, under and through the leased premises at such points and in such manner as

may be convenient or necessary for the purpose of all operations in connection therewith and in the

horizons of said coal and in the strata above or below the same and other coal now owned or hereafter

acquired by Lesseg, its Successors or assigns, 1n, on 0T underlying the leased premises and other

premises in the surrounding area, including but not limited to the transportation of personnel, supplies

and equlpment and the right to explore, test drill, dig, mine, drain, transport and carry away said coal

and other matenals and other ozl and materials now owned or which may be hereafter acquired by

Lessee, its successors or assigns, in, on, from or underlying the leased premises and to erect and

maintain on the premises such structures, improvements and facilities as may be mecessary OI

convenient {0 said operations, and without being required to lease or provide subjacent or lateral

support for the overlying strata or surface or anything therein, thereon or thereunder, including

structures or improvements now ot hereafter erected thereon and, in conmection with strip mining,

anger mining, excavation or’ similar mining, the right and privilege to excavate, drill, remove and

. displace any or all of the earth, Tock and other strata or matenals in, upon or about said coal and said

other coal and the horizons thereof and to dep051t the same on.Or off the premises, and Lessor, .

Additiohal Lessors and Sublessors, for themselves, their heirs and assigns, for the consrderatron

aforesmd do hereby covenant to WAIVE AND RELEASE all surface damages and damages of any

sort howsoever caused arising from the removal of and all operations in said coal, and said other coal
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and materials or the horizons thereof by Lessee, its successors ot assigns, Or arising from any and all

physical conditions now present or which may hereafter develop in,' about and/or above the same.

2. LESSORS’ INTERESTS: The within lease is for all of the surface (right

of surface support) and coal mining rights (as set forth in paragraph 1 above) of the First Lessor,

Additional Lessors and Sublessors in the leased premises. It is understood that the First Lessors,

Additional Lessors and Sublessors (hereinafter collectively referred to as "Lessors") have varied and

various surface and coal interests in many of the properties which collectively are referred to as the

" "leased premises”.

The Lessors individually warrant unto the Lessee that their interest in the premises relative to

one another are as staied on Schedule A which 18 attached hereto and incorporated herein by

reference.

3. NO WARR.ANTY OF TITLE:  Lessors ake no warranty of title beyond that

stated in the foregoing paragraph as to their relative interests.

4, TERM OF LEASE: This Lease shall commence upon its execution and continue

unless canceled for a period of ten (10) years and as long thereafter as the Lessee is continuously and

substantially operating the preszes unless prevented from so operating by causes beyond its control.

For the purpose of construing this clause, ncontinuously” shall mean at least seven @) months

operation in any given lease year.

The continuance of this lease 18 also continued upon Lessee making delay or .actual royalty

A payments to the Lessors, w1thout demand, on or before the 25 day of each month This reqmrement

shall apply to the initial ten (10) year term of this lease and any contmuatton or extensmn thereafter.

Actual royalty shall be calculated according to paragraph five (5) whlch follows. Delay ona1t1es shall

omoned among the Lessors accordmg to

be in the amount of $350.00 pcr month which shall be app
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the following formula: Leitzinger Land Company, Inc. - 6/16 of % or $65.64; Robert E. Hoover, Jr. -

5/16 of ¥4 or $54.70; Mary A. Le€ - 5/16 of 2 or $54.70; Hertleins - $175.00 per month. |

It is further agreed between the parties that the Lessee may, at any time, cancel this

Agreement with or without cause, provided it is not in default and has paid in full all royalties due

hereunder, by sending to the Lessors written notice of cancellation.

5. MINING ROYALTIES:

A FUTURE ROYALTIES- Lessee shall pay each Lessor its proportionate share

as actual royalty for each ton of 2000 pounds of coal mined and removed from the leased premises

the greater of ten (10%) percent of sales price per ton of like quahty coal or $2.00 per ton. This new

royalty rate will commence on May 1,2003. In the event that 2 sale is not to.2 bona fide third

party or an arms-length transaction, then the sales price shall be based on Lessee’s most recent

sale, preferably during the same royalty period, of coal of comparable quality in a bona fide, arms-

“length transaction. No deduction shall be made from the sales price for the transportation, brokerage

fees, taxes or similar expenses.

Lessee shall stoc@ile all cannel coal mined and removed from the demised premises

separately from all cannel coal mmed from properties belonging to 2 Lessor other than Leitzinger,

Redding or Hertlem Lessee shall pay to Lessors $.50 per ton for all waste, binder, cannel or similar

quality coals mined, sold and removed from the dermsed premises where Lessors are the owners of

the surface and mineral. The royalty to be paid by Lessee to Lessors shall be $ 25 per ton where

Lessors own the coal or surface but not both. It is agreed, however, that the royalty to be paid by

Lessee to Lessors as set forth herein shall be paid to Lessors based upon 10% of the selling price of

said coal should the selhng price of said waste, binder, cannel, or similar quality coals exceed $8.00

per ton. In the event that a sale 15 not to a bona fide third party or an arms- length transaction, then the



] be based upon Lessee’s most recent sale of coal of comparable quality in a bona

selling price shal

fide arms-length transaction. No deduction shall be made from the selling price for the transportation,

brokerage fees, taxes or similar expenses.

All of the above payments are based on the Lessors collectively owning 100% of the surface

(right of surface support) and 100% of the coal of the property being mined. To the extent that third

parties may own the said surface of coal or a part thereof of either or both, then in said event the

ship interests. By way the of

payments to the Lessors would be reduced in proportion to their owner

_example ‘only, if the Lessors collectively own no surface rights but only the coal, the royalty

payments would be 50, of the sale price of the coal or $1.00, whichever is the greater, i.e. the owners

of the selling price or $.50, which ever is the greater, and the

would receive collectively 50% of 5%

Hertleins as Sublessors would receive the other 50% of 5% of the selling price of the coal or $.50

_ whichever 15 greater.

All royalties due under the terms of this Lease shall be payable as follows .

(a) One-half (1/2) of the royalty to Sublessors; and

(b) One-half (1/2). of the royalty-to First Lessors and Additional Lessors

in proportion to their interest in surface, minerals or the surface and

minerals as the case may be.

B. BACK ROYALTIES- Lessee shall pay to Lessors, a total of $38,960.00 upon

exchange of wholly executed counterparts of this agreement Lessors shall divide this payment

according to their interest as stated in paragraph four (4) above.- The partles agree that this additional

payment shall compensate Lessors for all back royalties which they claim are due. under  prior

greements as remted above As additional consideration for this payment Lessors for themselves,

theu heirs, successors and assigns, hereby release, discharge, forgive and waive any other claim,

ight of action or liability accruing to them against the Lessee because of the

counterclaim, damages, 11

prior agreements 0T the Lessee’s extraction of coal on the premises.
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ROYALTY PAYMENTS AND RECORDS:

Lessee agrees as follows:
(a). To pay to the Lessors, without demand, each actual royalty payment on or
before the 25th day of the month following the month of mining and removal.

(b). All coal removed from its original bed or strata will be loaded onto trucks

to be weighed on licensed scales certified by a duly authorized public agency,

said certification to be current. No coal will be hauled on vehicles where the net

or gross weight is estimated.

(c). Each and every truck load shall be reported and accounted for on an exact

duplicate truck weight sheet indicating the following:

1. Name of weighmaster;

2. Date of delivery over said scales;

3. Identification of said truck and name of owner;

4. Tract idéntiﬁcaﬁén or point of origin of each load and point of -
délivery;

5. Current truck tare empty and exact loaded weight of each truck
load. Weights will be exact off to the nearest on hundred (100).
(). No coal will be hauled from the original bed or strata and co-mingled with

any other coal of different tract origin, different rate of royalty or value, nor

stockpiled off the demised prerﬁises5 unless said coal is first weighed and

accounted for in the preceding manner.

(e). The following exceptidns may be allowed in the event that labor disputes,

Jack of transportation facilities or severe weather may prohibit the immediate

delivery of coal to market destination, to wit; Said coal may be stockpiled on



sale receipt

(g). A report of all coal hauled from the leased premises which shows daily ~

and Aro.yalty» _

oal is not co-mingled with coal from

{

the leased premises provided that such ¢

other tracts and that coals of different values or from different strata are separated

into different stockpiles.

(f). Said duplicated truck weight slips will be provided to Lessor, Lee Hertlien,

one of the Lessors, to his address which appears at the end of this agreement

on or before the 25" day of each month for all coal mined and removed from

the prem1ses for the precedmg month. Additionally, Lessee shall provide daily

tonnage information to Lessor or its agent as such times as a telephone call would

be made to Lessee. Finally, Lessee shall provide Lessor with a copy of all coal

s upon which Lessee calculated the selling price of the coal for the

purpose of determmmg the royalty rate due to Lessor.

tonnages, total tonnages for the reporting month, tract of origin of all tonnages

rates applicable to said tonnages shall be delivered with the royalty

payments at times specified herein.
(h). Any Lessor shall have the free and uninterrupted right, through Lessors'

agents, servants, employees, engineers, accountants, market experts or attorneys,

to examine and copy all of the records, maps, invoices or other matters necessary,

in the sole opinion of the Lessors, 10 verify the Lessee's compliance with any or all

of the terms of this Lease, but the rights set forth in this Paragraph (c) shall be limited

to Lessee's records maps, invoices or other matters which are of, or relate to, the

properties (and the coal produced therefrom) which are subJ ect to ﬂ]lS Agreement



This right may be exercised in whole or in part from time to time at any office of the

Lessee during regular business hours, but exercised in 2 manner so as not to

unreasonably interfere with the business of the Lessee.

7. 1950 AGREEMENT:  During the term of this Lease and Sublease Agreement,

Sublessors will not be required to pay the minimum royalties set forth in the 1950 Agreement, but, at

the time the Lease and Subléase Agreement is terminated for any reason, First Lessor, Additional

Lessors and Lessee shall each notify Sublessors that such agreement is terminated, and at that time,

Sublessors shall have the option to again begin to pay the minimum royalties to First Lessor and

Additional Lessors which are provided in the 1950 agreement, and should Sublessors pay such

minimum royalties as provided in the 1950 agreement, then the 1950 agreenaent shall continue in full

force and effect as between First Lessor, Additional Lessors and Sublessors, but inasmuch as this

Aoreement w111 ‘have been terminated, Tessee shall have 16 further rights, obligations' and/or

' ligbilities under this Agreement or by virtue of any other Agreement shall Lessee have any rights,

obligations or liabilities at this time or at any other time by vimle of or under that certain Agreement

" dated January 1, 1950 between Lextzmoer Bros. Realty Company and Edward Redding as Lessors and

Frank J. Hertlein (Frank T. Hertlein) as Lessee.

8. RIGHT OF ENTRY: ~ Lessee is hereby granted the right of ingress and egress

_ over or through the lands which are the subJect of ﬂllS Agreement for any purpo'se‘whatsoever

consistent with the development of the leased premises development of the leased premises durmg the

term and extensions of this lease. Lessee may also re-enter the premises for five (5) years following

termination of this lease but solely for the purpose of complymg with the orders of regulations of the

Pennsylvama Department of Env1ronmenta1 Protection of other duly authorized government entity.

9. MINING METHODS: Lessee agrees to use, at any given time, modem
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covenants to carry no

O fe
and commercially reasonable methods of mining to the end that 2 reasonable commercial yield from

the leased premises is secured.

l0. MINING LAW COMPLIANCE: As a direct inducement to the Lessors to enter

into this Lease, the Lessee agrees, at its sole expense, 0 comply promptly and fully with any

provision, present or future, of any law relating and applicable to the removal of coal by any mining

method used and the restoration of disturbed areas. For the purpose of this provision, the word "law"

shall mean any applicable statute, regulation, and decision of any Court or regulatory body of the

United States, the 'Commonwealth of Pennsylvania or any subdivision of either.

11. LIABILITY INSURANCE: Lessee covenants that it is an independent

contractor and does control the manner and means of performing all work in connection with the

removal, mining, processing or transporting of said coal from the demised premises. Lessee

t less than $1,000,000.00 of comprehensive ﬁabihty insurance during the

m Lessee's use of the demised

continuance of this Lease insuring against loss to person or property fro

premises with a reputable insurance company qualified to do business in the Commonwealth of

Pennsylvania insuring the Lessee and the Lessor from any claim for damages, as their interest may

appear. Said poliéy of insurance shall specifically protect against loss to person or property resultiilg

from the use of explostves.

12. REAL ESTATE TAXES: Each Lessor herein agrees to pay all local real estate

taxes assessed against its particular interest in the leased premises; provided, however, that Lessee

agrees to pay all local real estate taxes against improvements which are erected by Lessee upon said

premises.

13. HOLD HARMLESS: Lessee. does herewith agree to indemnify the Lessors

individually and collectively, and, at the Lessee's sole expense, to hold the Lessors



harmless from any claim by any third party for any reason arising directly or indirectly from the

Lessee's activities hereunder.

14 RIGHT OF RE-ENTRY: Lessee shall have the right, at any time during or ‘within

six (6) months after the expiration of this Lease, to remove any and all machinery, equipment,

property and fixtures placed by the Lessee on the Jeased premises; provided, however, that Lessee

shall be entitled to make re-entry into the leased premises with machinery and equipment after the

formal termination of the term hereof for any purposes of compliance with Federal, State or other

govemmental or regulatory requirements.

'15.  MINING: ADVANCE NOTICE: Lessee shall give to the Lessors, in writing,

ninety (90) days' advance notice of areas that the Lessee proposes to disturb so that.the Lessors may

cause to be removed any merchantable timber owned by Lessors from the areas in question. Lessors

shall exercise this right so as not to impede or interfere with the Lessee's ights hereunder. The within

notice shall apply only to those areas in which the Lessors have an ownership interest in the surface

(exclusive of the right of surface support).

16.  ASSIGNMENT OF LEASE: This Lease shall not be assignable by the Lessee

rior written consent of the Lessors for this purpose, provided that Lessee may make such

without the p

assignment of its rights and obligations under this Agreement including the right to T-G“ﬂ‘lp

proceeds thereof, as may be necessary pursuant to Lessee's security arrangements related to ﬁnan TRy

Any sale of corporate securities, any reorgamzatlon as deﬁned under the Securities Act of the. Um'ted . )

. States of 1933, as amended, or as defined under Section 331 et seg. of the Internal Revenue Code “79\

the United States which results in a change or control of ownership of the Lessee, regardless of form,

shall be considered in substance an assignment and shall require the prior consent of the Lessor. No

consent to as31gnrnent shall be unreasonably ‘withheld.

Lessors may assign their interests and shall promptly give Lessee written notice thereof.
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17.  RESERVATION OF OIL AND GAS AND OTHER MINERALS: Lessors reserve

to the Lessors, Lessors successors and assigns, or the Lessors' heirs, as the case may be, all clay, oil,

gas, surface, timber or other minerals, excepting the coal and the rights heretofore granted, to gether

with the right .to develop the same by any presently known or hereafter known method so long as said

development does not interfere unreasonably with the operations of the Lessee hereunder. It is

understood that Sublessors have no ownership interest in the foregoing mineral rights and oil and gas

and the provisidns set forth herein are not applicable to the Sublessors.

18. DEFAULT: If any default occurs hereunder, Lessor, Additional

Sublessors shall give the Lessee thurty (30) days' written notice specifying the default, during which

period the Lessee may rectify the default, except 2 default under Paragraph 16 hereof and shall cause

an immediate forfeiture of this Lease. Any default, claim or dispute shall be subject to the jurisdiction

of the Court of Common Pleas of Clearfield County, Pennsylvania.

19. NOTICES:

(a). All notices, requests, demands, consents, documents and other communications

required or permitted hereunder shall be in writing and may be delivered either personally or by

certified or registered mail (return receipt requested) at the
that any of the parties hereto may from time t

aforesaid of the new or changcd' address):

Leitzinger Land Company, Inc.
404 West Seventh Avenue
Clearfield, Pennsylvania 16830

Robert E. Hoover, Jr.
728 Sunrise Avenue, Southeast
Ocean Shore, Washington 98569

Mary A. Lee

Spruce Cabin Road

P.O.Box 194

Mountainhome, Pennsylvania 18342

Lessors and/or

following addresses (provided, however,

o time change their address by giving written notice as .
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Louise E. Kirkwood

H.C. 1, Box 4]
Karthaus, P ennsylvania 16845

Eva Jane Hertlein

R.R. #1, Box 61
Frenchville, Pennsylvania 16836

Edith M. Hertlein
P.O. Box 203
Frenchville, Pennsylvania 16836

Patsy L. Kimble
R.R. #I, Box 36
Frenchville, Pennsylvama 16836

Frank T. Hertlein, Jr.
H.C.1,Box 38
Karthaus Pennsylvania 16845

Glenn R. Hertlein

H.C.1,Box 16845
_ Karthaus, Pennsylvania 16845

G. Lee Hertlein
RR.#1Box 77
Frenchville, PA 16836

Timothy L. Hertlein
P.O. Box 142
Drifting, Pennsylvania 16834

20.. MEMORANDUM OFLEASE:  Lessor and Lessee covenant and agree to execute

and acknowledge a Memorandum of this Lease suitable for recordiﬁg. In the event that this Lease and

the term hereof shall be terminated for any reason, Lessee covenants and agrees to execute such

release and assurance in recordable form as may be reasonably requested by Lessor. However, upon

termination of this Lease, Lessee shall have the option to retain the mining rights and releases

provided herein for so long as Lessee continues active operations upon the adJacent propertles or

other properties in the area in reasonable proximity to the leased premises.

This Lease and Agreement and all of its terms, covenants, conditions and provisions shall

extend to and be binding upon and inure to the benefit of not only the ﬁarties hereto but each of their



respective heirs, representatives, executors, administrators, successors and assigns, except as may be

specifically provided otherwise n Paragraph 15 of this Agreement.

21. SUPPLEMENTAL C: Lessors agree to execute, acknowledge and deliver unto

Lessee, within ten (10) days after written notice from Lessee, the consents of landowner designated as

"Supplemental C" required by the Commonwealth of Pennsylvania in order for Lessee to obtain a

mining permit for the premises. The within lease involves various different parcels of land and the

within provis_idn shall relate to each said parcel for which 2 "Supplemental C" is required. Said

consent shall be executed and acknowledge by Lessors in four (4) originals as required by DEP.

22. GENERAL PROVISIONS:

A)  This Agreement shaﬂ be governed by the laws of Pennsylvania.
Jurisdiction and venue shall rest in the Court of Common Pleas

of Clearfield County, Pennsylvania, for all suits and claims.

B)  This Lease shall bind and inure to the benefit of LESSORS
and LESSEES, their respective heirs, Successors and assigns.

C) This agreement shall be governed by and construed in accordance
with the laws of the Commonwealth of Pennsylvania. This agreement
shall be construed without regard to any presumption or other rule
requiring construction against the party causing this agreement to
be drafted. All terms and words used in this agreement, regardless

 of the number or gender, in which they are used, shall be deemed to

include any other number and any other gender as the context may require.

D)  Inconstruing this Agreement, "LESSEES" and "LESSORS" shall

mean, wherever applicable, an individual, partnership, estate, trust
or corporation, as the case may be; :

E) This Agreement can only be modified or amended by the prior
written consent of all parties hereto. _

or declare any breach of this lease shall not constitute a waiver of
any tights of LESSORS. :

F) Failure by.fi_h? LESSORS to take any action, assert any right

G)  Intheevent of litigation, mediation or arbitration of a dispute between
the parties, concerning this agreement or the parties’ earlier agreements
are recited above, the prevailing party shall recover, as part of its damages,
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attorneys fees, expert witness fees and other costs reasonably and actually

incurred by the prevailing party in‘conjunction with the litigation,
mediation or arbitration.

IN WITNESS WHEREOF, the parties hereto have properly executed this Agreement the day

. and year first above written.

FIRST LESSORS:
LEITZINGER LAND COMPANY, INC.

@ﬂes J. Lei@{W

Gk il Ay

WITNESS:

Thorhas Leﬁi’mgcr, Secretary
WITNESS: ADDITIONAL LESSORS:
Robert E. Hoover, Jr.
- Mary A. Lee
WITNESS: A SUBLESSORS: :
' Lotise Kirkwood IR
/u" WM fﬁ gl Q/)ALJ/ (\%l/f)[f///)fl/‘)
: - Bva Jan¢/ Hertlein
Edith Hertlein |

| ' Z Zontll
W«  aowb N
: Frank T. Hertlein _



Glenn R. Hertlein

Timothy Hértlein

gﬁ;éai@ W s
G. LetHettlein /

LESSEE:
RIVER HILL COAL COMPANY INC.
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County Parcel No. | !—Ha —~[(:,
DEED

Made this (T _ day of _ OeerembeR 2000, between
DORIS O. LUCAS, widow, of H.C. Box 30, Pottersdale, Pennsylvania
16871, party of the first part, hereinafter referred to as GRANTOR,;

N
N
D

HERB LUCAS, of P.O. Box 23, Karthaus, Pennsylvania 16845, ALTHEA
L. McPHERSON, of 201 W. Gardenia Drive, Orange City, Florida 32763
and DAVID A. LUCAS, of Route 3, Box 75A, Hurricane, West Virginia
25526, as tenants in common, parties of the second part, hereinafter
referred to as GRANTEES.

WITNESSETH, that in consideration of the sum of One and 00/100
($1.00) Dollar, in hand paid, the receipt whereof is hereby acknowledged,

the said Grantor does hereby grant and convey to the said Grantees;

ALL that certain lot or piece of land situate in the Township of

Karthaus, County of Clearfield and Commonwealth of Pennsylvania,

" bounded and described as follows:

BEGINNING at a stone corner of William Harshbarger on line of
lands of 1.C. McCloskey Estate; thence South 85 3/4 degrees East, 54
rods and 2 feet to a post on the Public Road; thence along said road
South 3 1/2 degrees West, 41 rods and 8 feet to a post corner of lands of
W.M. Cole; thence North 85 3/4 degrees West, 50 perches to stone
corner of Harshbarger Lot; thence North along same 3 1/2 degrees East,
41 rods and 8 feet to stones and place of beginning. Containing 14 acres
and 17 rods and 2 feet, more or less, having erected thereon a frame
dwelling and barn. ‘

EXTBRIT "E”



BEING the same premises which Matthew Novak, et al by deed
dated June 23, 1936 and recorded in Clearfield County Deed Book 314
at Page 24 conveyed to Clair Lucas and Doris Lucas, his wife. The said
Clair Lucas having since departed this life on April 8, 1993 the property
vested solely in Doris Lucas, Grantor herein.

EXCEPTING AND RESERVING a life estate in the Grantor, Doris
0. Lucas, together with the full power to sell the premises and consume
the proceeds thereof for her sole use and benefit during her lifetime and
without the joinder of the remaindermen.

THIS IS A CONVEYANCE FROM PARENT TO SONS AND
DAUGHTER AND IS, THEREFORE, EXEMPT FROM PENNSYLVANIA
REALTY TRANSFER TAX. o



IN WITNESS WHEREOF, the said Grantor has hereunto set her
hand and seal the day and year first above written. :

Sealed and delivered
in the presence of:

ﬂt\\»}i}\ (,\/Mmm&av\ Q&, Wc:u 4. %MMSEAL)

Doris O. Lucas

CERTIFICATE OF RESIDENCE

I hereby certify that the precise residence of the Grantee, Herb
Lucas, is P.O. Box 23, Karthaus, Pennsylvania 16845.

Y

COMMONWEALTH OF PENNSYLVANIA :
' :SS
COUNTY OF CLEARFIELD :
On this, the & Th day of jzm_bga\,ozooo, before me, the
undersigned officer, personally appeared DORIS O. LUCAS, known to me . ‘.

(or satisfactorily proven) to be the person whose name is subscribed,g)

p bt
.

the within instrument, and acknowledged that she has executed thgi{ﬂ:\_x:"
same for the purposes therein contained. f Qw ENATIRA

In Witness Whereof, | have hereunto set my hand and se

N

NOTARIAL SEAL | gt
DAVID 5. AMMERMAN, NOTARY PUBLIC ; )
o : CLEARFIELD 80RO, CLEARFIELD CO, PA
My commission €Xpires
& 2 8 8 B8R
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[Seacated

DEER | @his Indenture

Matthew Novak et al

Made the....... Twanty=thied ... day of oo T MR e in the year of our
‘o Lord one th d nine hundred and.. WR1LLY=81X iy Betwreen
Clair Lucas ot al Matthew Novak and Anna Novak, his wife, of the City of

Pennsylvania he minafter called Grantors and parties

of the first part, and Clalr Lucas and Doris Lucas his wifse, of the Township of

Karthaus, County of Clearfisld and State of Pennsylvanis, herainafter called Grantees,
and parties

of the second parl: Witnesseth That the sald parties of the first part,

for and in consideratlon of the sumof ~ 6ne Hundred, Dollars,

lawlul money of the United States
Of America unto them well and truly paid by the'said  Partiss of the second part,

at and before tha sealing and delivery of these presents, the

receipt Whers8Of s hereby acknowledged, bhave granted, btirgalned, sold, allened, enfeofied, released, conveyed and confirmed

and by these presents doth grant, bargain, sell, allen, enfeoff, release, convey and confirm unto the sald

partss of the second part, thelr helrs and asslgns

ALL that cestdin Parcel or tract of land situaste in the Township of Karthaus,
County of Clearfield and State of Penna, which is Boundsd and described as follows;-

BEGINNING at o stons corner of William Harshbarger on line of lands of I.C.
McCloskey Est&te; Thence south, 857 Dag, East, Pifty—four (54) rods and two (2) fest to
a post on the Public Road; Thence slong said road South, 5% Daeg. Wast, FPorty~ons (41)
rods and eight (8) fest to a post corner of lands bf W.M.Cole; Thence North, 85% Dag.
West, f1fty (50) perches to stone corner or Harshbarges Lot; Thence North along’ same,
3% Deg East, forty-one (41) rods and eight (8) feet to stonss and place of boginning.
Containing fourteon (14) acres and ssventoen (17) rods and two (2) feot, more -or less
baving erected therson a frame dwelling and barn.

Being ths same premisaes that becaws vested in the Grantors by Dead of George
E.Stiner and Ida Stiner, dated October the sixth, 1917, and 1s rscorded in the Recorders
office at Clsarf1sld, Pa, in Deed Book. No 223 at Page 216.

o

Togellex With, all and singular, the sald property, lwprovements,ways,wabers,wator courses, rights

libertles, privileges, hereditaments and appurtenances whatsoaver thereunto belonging, or in anywise appertaining, and the

reversion 8 and remainder 8, ‘rents, Issues and profits thereof ,

and all the estate, right, title, Interest, progeriy

clalm and denand whatsoever, Of the said partiss of the first part, in law,equity or othsrwlise how~
sosver,of,in and to the same and avary DPart thersof, excedt minserals wnder the sgme,hwiph
right of ingress and egress to mine and remove the same, This conveyance to ingluds sur-:
face only, a3 the ninergls havs haretofore been'soeld

il

R

v alE




To bahz and'to hth Thesald Supfacs and buildings hersditaments and promigses héreby granted

or mentioned, and intended so to be, with ! the appurlenances

unto the sald parties of the sscond part, thelr
helrs and assigns, to and for the only proper use and behoof of the sald
pasrtias of the sscond part, their heirs and assigns forever

except a8 heroinbefore roserved

And the said partiss of the first Part, for themsslves, thelir

heirs, execulors and administrators, do by these presents covenant, grant and agree, to and with the alds

-parties of ths second part, thelr heirs and assigns,

that they the sald partiss of the first part, and their

heirs, all and singular, the hereditaments and premises herelnabove described and granted, or toned and Intended 80 to be,,

with the appurtenances unto the said parties of the second part thelre

heirs and assigns, against SNSW  the sald partiss of the first part andtheir

heirs, and against all and every other person or persons
or lo claim the same or any part thereol, excepPt as reserved

poteed

lawfully

SHALL and WILL ’ WARRANT and forever DEFEND

3.‘“ TWhitness w‘)ereﬂt The said part 168 of the first part have to these presenl-s

hereunto set  tholr hand8 and sealS. Dated the day and year first above writien.

Matthew Novak

Signed, Sealed and delivered 2

In presence of Anna Novak

Michael Schram \ . 8

vﬂ
0%

Stats of Pennsylvania)
County of Allaghney )SS

On this 27th day of June A.D. 1936 -bafors mse, the subscriber, parsonally came
the sbove named Matthew Novak and Anna Nowvek who in dus form of law acknowledged the fore-|
going Indenture to be their act and deed, and desired that the sam might be recorded as

such.

Witness my hend and seal the day and year af orasald. ’
Michasl Schram (off.ssal) ¥
Michasl Scheam, Notary Public

My commission expires March 6, 1938

State Documentary Stamp $.05

Cartificats of Residence
1 do hereby certify that the precise residsnce of the within named grantee 1s
Pottersdals, Clearfisld, Pa.

19 —
Abborney £or Grantess,

Entered of Record.

A D.1936.10-55 A M ' Recorded by X. G Aanul
’ T
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Ded | @hig Fnbdenture,

Geo. E. Stiner et ux Made the.. 5. {Sixth doy of.......0sko ber in the year of our

to Lord one thousand nine hundred an-‘l..n..l,j..ﬁﬂventeen Dettoeen

Geo...E...Stiner. & Ida. ‘(h‘ln w1f‘n),,,,,o,ﬂ,,,f11rnrd ’T‘nwnnh‘lp’ Clear
‘‘‘‘‘ Matthew. Novak. et_al

fi61d-Co.--Renna

of the  t1rst pail, and Matthew Novek & Annie (his wife) of Karthaus Township &
County aforesaid (Cleerfisld) State of Penna.
of the second part: WWitucssetl, that the said parties of the first part
for and in consideration of the sum of

Five Hundred end Five Dollars (§505.00) lawful money of the United States
of America well and truly patd by the said parties of the second part to the said
parties of the first part, at end fefore the en sealing and delivery of these presents, the
receip whereof 4 hereby acknowledged, have _' granled, bargained, sold, alfencd, enfeaffed, released, conveyed, and confirmed,
and by these presents doth  grant, bargain, sell, allen, enfeoff, releasc, convey and confirm unfo the said '
parties of the second part his » heirs and assigns,

ell that certain tract of- land situated 1in the Township of Karthaus
county of‘.Clearfield, Stete of Penna. Bounded & described .as follows. Beginning at stone
corner of William Harshbarger on line of land of I. C. McCloskey Thence South 85§°
Eighty five & hhree fourth) Degrees East S4 rods, and tso ft. to a post on public road.
Thence along seid road South 34° West 41 rods & eight ft. to a post corner of W. M.
Cole's land North 653° Weat fifty perches to stone corner of Harshberger.]..'ot, Thence North
along the same 3;'_:" East 71 rods & elght feet, to stones, and Place of beginning. Containing
fourteen acres, and seventeen rods and two feet, more or less. Having erected thereon, oné
dwelling house, end barn apg béing the same tract of land that J. P. Staver 8periff of Clear-
fleld Co. deeded to J. I, McGonigal, by deed dated_No. 359 May Term 1904 andl September
1905 and recorded at Clearfield Oct 9th 1905 in the Recorders office of said County. By

Sheriff deed —_ Book Bel. 153, Page 16 which upon exsmination will more fully appear.

Wogether Wik, all and singular, the bulldings, improvements, woods , WBYS, rights,

liberties, privileges, heredit Is and app to the same belonging, or in anywise apperlaining, and the
“ reversion @nd reversions remainder Mlg rimainders renls, issues and profils thereof,
and also
; and of every part and parcel thereof all the eslate, righ, title, interest, pguly of said first perty property
1 possession

claim and demand whatsoeser, DOth in law and equity of the said parties of the first part, of, in

i and t0 the said premises, with the appurtenences: Surfece only as the coal & all Other
’ minerals are reserved, and not encluded in this conve yance with the right of ingress

and egress, and .regress i n nq' end prspare saild minerqlg ;‘on'ga‘rket‘.. ST

ATENY gt

¥

C,
.
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.@G bahe anh tu bo[h The said preMs, with all end singular (\d

the appurtenances
unfo the said parties of the second parties his
heirs and assigns, to the enly proper use  benefit , and behoof of the said

parties of the second part, his X " helrs and assigns foreger

And the said Geo. E. Stiner & his wife their

heirs, executors and adminisirators, do by these presenls covenant, grant end agree to and with the sald

pertles of the second parties his heirs and assigns, forever
that they  the said PaTties of the Pirst part their

heirs, oll and singular, the hereditaments and premises hereinabove described and granted, or mentioned and intended 80 10 ‘be ,

with the appurtenances unto the said parties of the second part, his

. heirs and assigns, against thetthe said parties
heirs, and against all and every other person or persons
h lawfully claiming or to claim the same or any parl thereof, by Trom or under them .
SHALL and WILL by these presents WARRANT and forever DEFEND.
In Wituess Wheveof The said partles of the first pert to these presents
have  fereunto st theiMand Sand seal & Daled the day and year first abooe wrillen.

Signe;i v . Sealed and c'lc[inmd ' George E. Stiner

in P,m,;R of : Ide M. Stiner

John Kirkwood
Justice of Peace
R'eceihed the d;y of the date of th;a ahove Indenture of the above named Matthew Novak
Five Hundred & five dollsrs, the within purchase money.
State of Pema
County of Clearfield, SS
On this Sixth day of Oct.;nbar, A. D. 1917, befors me, a Justice of the Peace in
and for Clearfield Co. personally appsared the sbove named Geo. E. Stiner & Ide his
w'ife and in due form of law ecknowledged the above indenture to be their act and deed,
and desired that the same might be recorded as such.
Witness my hand and: official seal the day end year aforesaid.
John Kirkwood (Off. Sesl)

Hy Commisslon Expires First Monday in January 1922,

Entered of record ... NOM_16_A4.D. 191 7 Recorded by Q\ . \QJ ® hak, Recorder.

5-30, PM/ o
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DEED This Jnhwiurr,

Fourth
Made the day of. in the pear of our
James L. McGonigal et ux Lord one thousand nine hundred and. Between
ta - F8me6-Li.--McBonigal-ond.-Annle. his. wife:of Kacthaus.. ...
Georyge--Stiner. 4 Tovmshtp'"*Cléarfield--(-}oun'(ryuPenna- --------------------------------------------------
f . (o}
of the irst part, and George Stiner of the townhslp and Cownty and
State aforesald . !
of the second part: Vllitnessetb, that the said parties of the first part

for and in consideration of the sum of

One Hundred and e ighty three Dollers lawful money of the United States

of America wellandtmlppmdbyu,g sald party of the egcond part to

the said parties of the fir st part, o oat and before  Bhe €N ginng and delivery of these presents, the

] recelfthereof is hereby acknnwladgerl have granted, bargained, sold, aliened, enfeoffed, rel d, d and confirmed,

f 8

and by these presents doth grant, bargain, sell, allen en/eoff release, convey and confirm unto the said

party of the second part, his
. heirs and assigns,
All that certain tract of land sit.uate in the Township of Karthaus

county of clearfield- and Stat.e‘ of Pemnsylvenia, bounded and ¢ eseribed as follows:-
beginning at a stone corner of Williem Harshbarger oniLine of land of I. C. MeCloskey,
Thence South 85 2-4° East (54) rods and two feet to & post on public road; r.hence along
said road South 3§ west (41) rods and ei;mt, feet to a post corner of W. M. Coles Land,
North 85 3—4° west (50) perches to stone cornI‘r of Harshbarger Lot; thence North along
the sanme 92 d w:::f (41) Roda and B feet to stones and place of Leginning containing
14 acres and seventeen rods and 2 feet more or less having thereon erected three small
dwelling houses end three small barns and beiny the same tract of ‘land that J. P.
Staver, Sheriff of Clearfield county, deeded to J. L. Mcsbng.'gg‘l by deed dated ____
No. 258 May term 1904 and September 1905 and Tecorded at Ciaarfield Oct. Sth 1905 in
the recorders office of saild county in Sheriff deed Book Vol. 153 page 16 W_h'ich upor:

examination will more fully appesr.

Togetber With, all and singular, the bulldings, improvements, woods, ways, rights,

libertias, privileges, heredi ts and appur to the same belonging, or in anywlse appertalning, and the
reverston and reversions, remainder , and remainders, rents, {ssues and profiis theraof,

end of -every part and parcel there

* L, ion
PR B derkind 155506551 both, in law snd e quity of the sald partivs of the firat part, of,
in end to the said pp(:mises,' with the appurtenances! Surrace only as the cnal and all

of and g;l% estate, right, title, interest, prnparty of said first party

minerals .a nd not, .ineluded in thi ance wit,h the right of 1ngreas
IREETNERIES 1 e ST o SN




. !and_egress end regress Lo mine and g-r/\q]:_e_a@id minerals for market

VaiaN
Iy 1
. 1T bave and to hold mess N

e Premises, with all and singulewr
the appurtenances
unto the said party of the second part, his
heirs and assigns, to the only proper use benefit, and behoof of the sald

party of the second part, his heirs and assigns foraver

.

And the said J. L. HeGonigal and his wife, thEir

heirs, tors and administrators, do by these presents.cevenant, grant and agree,'to and with the sald

party of the second part, his heirs and assigns, forever,

that YN€Y  the said party of the first part their -
heirs, all and singular, the heredi and pramises hereinab described and grantad, or mentioned and intended 80 To Le,
with the appurtenances unto the sald party of the sec on-d Parf"- his . .

helrs and assigns, against t'.h‘-‘lflthe sald party of the first part their

helirs, and against ail and every other person or peirsons

h lawfully claiming or o claim the same or any part thereof, by from or undey them
SHALLand WILL by these presents  WARRANT dnd forever DEFEND
In Wiitness Wihereof 7xe satd par 1es of the first part to these presents
have hereunto satth eir hanB and seal g Dated the daq and pear first above written.
SIENeds  gooied and detiversd ' ' fmax
: J. L. MeGonigal
in presence of snu
J. WIlson Rauch . ) Annie MeGonigal : ’

Received the day of the date of the above named Geo. Stiner Ons hundred and sighty

three dollars the within purchase money.

J. L. HeGonigal

State of Permsylvenia )

ss.
County of Clearfield, )

(n this Fourth day of June A. D. 1907, before me, a Justice of the Peace, in

and for Clearfield counuy pursonally appeareéd the above named J. L. MeGonigal and Annie his

wife and in due form of law ac]mowledged vthe above indenture to be their act and deed, and desfired

that the same might be recorded as such. !

Witness my hand and orrice; seal the day and year aforesald.
J, WIlson Rsuch (J. P. Seal) J. P.

My Commission expires May 3, 1909

Entered of record...... 980+ 26 pofh D 191 6 Racordad by @%\QJ\%&}\, : Record
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& Aobon
the same having been sold by me to the said grantee....... , on the A/ day of. /“m Anno

Domini one thousand nine hundred zmd ‘f({/{/—ﬁ <o after due advertisement accorc'ing to law, under and by
virtue of a Writ \fﬁw L’. , issued on the... /4 E
day of Ltk cec?. ... Anno Domiui. ///‘/—’ out of the Court of

Coummon

eas of said County as of.. ;dﬁwr /Z—fyr . Term one thousand nine
hundred and W—e : Number......... / /5 ____________ at the suit of‘7{ // %‘

| . uguinstf/, é) g%&,y ' .

n Witness Whereof, 7 have hereunto affixed ny signature, this...... =

Auno Domini nineteen hundred and e,
Sherift.

Commonwealth Qf Pennsyplvania, ss:

8 Be:fore the nuders:ﬂuer% % %ﬁé’{/_\_“l’rotbonotary of the Court of Common Pleas of
(_‘lenrﬁejd County, personally appenred/cé ¢ & e Sheriff of Clearfield

Caunhr A(orebmd, :md in due form of Ia v declared that the facts set forth in the foregoing deed are true, and that he
ncknaw]cdged thesamc ‘in order that said deed might be recorded.
Wxtness my lmm'l and the seal of said Court this...

Auno Domtm ninetéén hundred and. ‘77/0‘)_6-

7
Recorded on the /f . day ol W
ls

Recorder.
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Clearfield County Office df the Prothonotary and Clerk of Courts

Ny A William A. Shaw Jacki Kendrick Bonnie Hudson David S. Ammerman
3 e \&( Prothonotary/Clerk of Courts  Deputy Prothonotary/Clerk of Courts  Administrative Assistant  Solicit
e T k,

PO Box 549, Clearfield, PA 16830 = Phone: (814) 765-2641 Fx. 1330 = Fax: (814) 7657650 = www.clearfieldco.org

November 4, 2008

Superior Court of Pennsylvania
Office of the Prothonotary

600 Grant Building

Pittsburgh, PA 15219

RE: Eva Jane Hertlein; Edith M. Hertlein; Patsy L. Hegs q“T@{B@b{l@H OFEICE OF
Frank T. Hertlein, Jr.; Glenn R. Hertlein; Timothy L. Hertl gzgj PERIOR COURT
Louise E. Hertlein Kirkwood; and G. Lee Hertlein, indivarnd-as
Attorney-in-fact for the heirs of Frank T. Hertlein and Ivy E. Hertlein
&

River Hill Coal Company, Inc., a Pennsylvania Corporation
and Leitzinger Land Company, Inc.

No. 2007-1448-CD R

Superior Court No. 1254 WDA 2008

spee O A4S K/

Dear Prothonotary:

Enclosed you will find a supplement to the above referenced record
appealed to your office.

Sincerely,

| («);U;//gz@v
/ (/) William A. Shaw
,{ / : Prothonotary

i



IN THE COURT OF COMMON PLEAS
CLEARFIELD COUNTY, PENNSYLVANIA

Eva Jane Hertlein Edith M. Hertlein
Patsy L. Hertein Kimble

Frank T. Hertlein Jr. Glenn R. Hertlein
Timothy L. Hertlein

Louise E. Hertlein Kirkwood

G. Lee Hertlein Frank T. Hertlein

Ivy E. Hertlein :

Vs. ' Case No. 2007-01448-CD

River Hill Coal Company, Inc.
Leitzinger Land Company, Inc.

CERTIFICATE OF CONTENTS

NOW, this 4th day of November, 2008, the undersigned, Prothonotary or Deputy
Prothonotary of the Court of Common Pleas of Clearfield County, Pennsylvania, the said Court
of record, does hereby certify that attached is the original record of the case currently on Appeal.

An additional copy of this Certificate is enclosed with the original hereof and the Clerk or
Prothonotary of the Superior Court is hereby directed to acknowledge receipt of the Appeal
Record by executing such copy at the place indicated by forthwith returning the same to this

Court. . N (JN&‘ M@/

William A. Shaw, Prothonotary

Record, Etc. Received: Date:

(Signature & Title)
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CERTIFICATE AND TRANSMITTAL OF RECORD UNDER PENNSYLVANIA
RULE OF APPELLATE PROCEDURE 1931(c)

To the Prothonotary of the Appellate Court to which the within matter has been appealed:

THE UNDERSIGNED, -Clerk (or Prothonotary) of the Court of Common Pleas of
Clearfield County, the said Court being a court of record, does hereby certify that
annexed hereto is a true and correct copy of the whole and entire record, including an
opinion of the Court as required by Pa. R.A.P. 1925, the original papers and exhibits, if
any, on file, the transcript of the proceeding, if any, and the docket entries in the
following matter:

2007-1448-CD
Eva Jane Hertlein; Edith M. Hertlein; Patsy L. Hertlein Kimble;
Frank T. Hertlein, Jr.; Glenn R. Hertlein; Timothy L. Hertlein;
Louise E. Hertlein Kirkwood; and G. Lee Hertlein, indiv. and as
Attorney-in-fact for the heirs of Frank T. Hertlein and Ivy E. Hertlein
Vs.
River Hill Coal Company, Inc., a Pennsylvania Corporation
and
Leitzinger Land Company, Inc.

In compliance with Pa. R.A.P. 1931 (c).

The documents compromising the record have been numbered from No. 23 to
30, and attached hereto as Exhibit A is a list of the documents correspondingly numbered
and identified with reasonable definiteness, including with respect to each document, the

number of pages comprising the document.

The date on which the record had been transmitted to the Appellate Court is

Novemoes ¢, 2008 .
Williaém%f:éﬁé% %é 7‘%@

Prothonotary/Clerk of Courts
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Date: 11/4/2008
Time: 04:16 PM
Page 10f3 °

Cle:@d County Court of Common Pleas O
. ROA Report ”

Case: 2007-01448-CD
Current Judge: Paul E. Cherry

Eva Jane Hertlein, et alvs.River Hill Coal Company, Inc., et al

Date

Civil Other-COUNT

Judge

User: BHUDSON

9/6/2007

10/4/2007

10/8/2007

10/23/2007

10/24/2007

11/212007

1/23/2008

2/25/2008

4/24/2008

4/29/2008

4/30/2008

New Case Filed.

Filing: Complaint-Action for Declaratory Judgment, situated in Karthaus
Township Paid by: Naddeo, James A. (attorney for Hertlein, Eva Jane)
Receipt number: 1920556 Dated: 09/05/2007 Amount: $85.00 (Check) 3Ct
Atty.

Filing: Praecipe to Reinstate Complaint Paid by: Naddeo, James A.
(attorney for Hertlein, Eva Jane) Receipt number: 1920930 Dated:

10/04/2007 Amount: $7.00 (Check) Filed by s/ James A. Naddeo, Esquire
1 Compl. reinstated to Sheriff

Praecipe For Entry of Appearance, filed on behalf of Leitzinger Land
Company, Inc., filed by s/ Peter F. Smith, Esquire. No CC

Certificate of Service, copy of the Praecipe For Entry of Appearance served
upon James A. Naddeo and David S. Ammerman by First Class Mail on
10-5-07. No CC

Certificate of Service, filed. That a true and correct copy of Important Notice
was served on River Hill Coal Company on the 12th day of October 2007 by
certified mail, filed by s/ James A. Naddeo Esq. 1CC Atty.

Certificate of Service, filed. Served a true and correct copy of the Answer file
on behalf of Leitzinger Land Co. Inc. by first class mail on James A. Naddeo
Esq., filed by s/ Peter F. Smith Esqg. No CC.

Answer Filed on Behalf of Leitzinger Land Co., Inc., filed by s/ Peter F.
Smith, Esquire. 3CC Atty. P. Smith

Praecipe For Entry of Appearance, filed on behalf of River Hill Coal
Company, Inc. Filed by s/ David S. Ammerman, Esquire. No CC

Certificate of Service, filed. Served a true and correct copy of the Praecipe f
Entry of Appearance filed in this matter on Peter F. Smith Esq and James A
Naddeo Esq by first class mail, filed by s/ David S. Ammerman Esq. No CC.

Sheriff Return, September 20, 2007 at 1:44 pm Served the within Complaint
for Declaratory Judgment on River Hill Coal Company Inc by handing to Ger
Wood.

October 2, 2007 at 1:31 pm Served the within Complaint for Declaratory
Judgment on Leitzinger Land Company Inc. by handing to James Leitzinger
So Answers, Chester A. Hawkins, Sheriff by s/Marilyn Hamm

Shff Hawkins costs pd by Naddeo $62.96

Answer filed on behalf of River Hill Coal Company, Inc. filed by Atty.
Ammerman 3 Cert. to Atty.

Certificate of Service, filed by Atty. Ammerman no cert. copies.
Served copy of Answer on Atty. Naddeo & Atty. Smith.

Motion For Hearing, filed by s/ James A. Naddeo, Esquire. 2CC Atty.
Naddeo

No Judge
No Judge

No Judge

No Judge

No Judge

No Judge

No Judge

No Judge
No Judge

No Judge

No Judge

No Judge
No Judge

No Judge

Order, this 25th day of April, 2008, this case will be heard before the Court Paul E. Cherry

on the 16th day of May, 2008, at 1:30 p.m. Courtroom 2. By The Court, /s/
Paul E. Cherry, Judge. 2CC Atty. Naddeo

Certificate of Service, a certified copy of Motion for Hearing was served upo Paul E. Cherry

David S. Ammerman, Esquire, and Peter F. Smith, Esquire, by First-Class
Mail on the 30th day of April, 2008. Filed by s/ James A. Naddeo, Esquire.
No CC A
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CleaC)i’eld County Court of Common Pleas O User: BHUDSON

ROA Report
Case: 2007-01448-CD
Current Judge: Paul E. Cherry

Eva Jane Hertlein, et alvs.River Hill Coal Company, Inc., et al

Date

Civil Other-COUNT
Judge

5/19/2008

7/14/2008

7/28/2008

7/30/2008

8/11/2008

9/4/2008

9/23/2008

9/30/2008

10/27/2008

Order, this 16th day of May, 2008, following hearing on the action for Paul E. Cherry
declaratory judgment, it is Ordered that counsel provide the Court with

appropriate letter brief by no later than June 6, 2008. By The Court, /s/ Paul

E. Cherry, Judge. 1CC ‘

Attys; Naddeo, D. Ammerman, P. Smith

Motion for Reconsideration, filed by s/James A. Naddeo, Esq. Two CC Paul E. Cherry
Attorney Naddeo

Filing: Notice of Appeal to High Court Paid by: Naddeo, James A. (attorney Paul E. Cherry
for Hertlein, Eva Jane) Receipt number: 1925150 Dated: 7/28/2008

Amount: $50.00 (Check) filed by s/James A. Naddeo, Esq. Six CC Attorney

Naddeo One CC and check for $60.00 to Superior Court

Order, AND NOW, this 29th day of July 2008, it is the ORDER of this Court Paul E. Cherry
that Status Conference with regard to this matter shall be and is hereby

scheduled for the 8th day of August 2008, beginning at 9:00 a.m. in Judge’s

Chambers, of the Clearfield County Courthouse, Clearfield PA. BY THE

COURT: /s/ Paul E. Cherry, Judge. 1CC Atty Naddeo, D. Ammerman and P

Smith. (original to 06-903-CD)

Appeal Docket Sheet, filed. No CC Paul E. Cherry
1254 WDA 2008

Transcript of Proceedings, with Exhibits, filed. Evidentiary Hearing, held  Paul E. Cherry
before Paul E. Cherry, Judge, on May 16, 2008.

Notice, if no objections are made to the text of the transcript within five days Paul E. Cherry
after such notice, the transcript will become part of the record upon being

filed in the Prothonotary's Office. Filed by s/ Thomas D. Snyder, Court

Reporter.

September 23, 2008, Mailed Appeal to Superior Court. Paul E. Cherry
September 23, 2008, Letters, Re: Notification of mailing appeal mailed to

James A. Naddeo, Esq; David S. Ammerman, Esq.; and Peter F. Smith,

Esq. with certified copies of docket sheet and Document listing required by

Pa.R.A.P. 1931 (c).

September 23, 2008, Mailed Appeal to Superior Court. Paul E. Cherry
September 23, 2008, Letter to-Superior Court, Re: Appeal Mailed.

Certificate of Contents, original record sent to superior Court on Sept. 23, Paul E. Cherry
2008, and received by Superior Court on Sept. 25, 2008.

Order, AND NOW, this 24th day of October, 2008, the Court being cognizan Paul E. Cherry
of defects in above-captioned case it is the Order of this Court as follows:

1. This Court's Order of June 27, 2008, filed to civil term and number
06-903-CD on the same date shall be filed to the above term and number.
2. The Prothonotary is directed to enter judgment in the above-captioned
case in favor of Defendants and against Plaintiffs.

3. This Court's Order of July 29, 2008, filed to civil term and number
06-903-CD on July 30, 2008, shall be filed to the above term and number.
4. Appellants Concise Statement of Matters Complained of on appeal filed ¢
August 20, 2008, to civil term and number 06-903-CD shall be filed to the
above term and number by the Appellant.

BY THE COURT: /s/Paul E. Cherry, Judge Three CC Attorney Naddeo



LA ~,

Date: 11/4/2008
Time: 04:16 PM
Page3of3

Cleﬁd County Court of Common Pleas O User. BHUDSON

ROA Report
Case: 2007-01448-CD
Current Judge: Paul E. Cherry

Eva Jane Hertlein, et alvs.River Hill Coal Company, Inc., et al

Date

Civil Other-COUNT
Judge

10/27/2008

10/29/2008

11/4/2008

Order, this 27th day of June, 2008, AGAIN, this court finds the approximatel Paul E. Cherry
20 acres conveyed to Clayton Wooster in 1878 was excluded from the 1950

lease agreement Frank Hertlein, Leitzinger Bros. Realty Company and

Edward Redding. By The Court, /s/ Paul E. Cherry, Judge. Filed per Court

Order of October 24, 2008.

Order AND NOW, this 29th day of July 2008, the Court having been notified Paul E. Cherry
of Appeal to the Superior Court of Pennsylvania in the above captioned

matter, it is the ORDER of this Court that Appellant file a concise statement

of the matters complained of on said Appeal no later than twenty-one (21)

days therefrom, as set forth in Rule 1925(b) of the Rules of Appellate

Procedure. Statement shall be filed of record and shall be served upon the

Judge pursuant to paragraph (b)(1). Any issue not properly included in the

Statement timely filed and served pursuant to subdivision (b) shall be

deemed waived. BY THE COURT: /s/ Paul E. Cherry, Judge. Filed per Cour

Order of October 24, 2008.

Praecipe to Enter Orders and Judgment, filed by Atty. Naddeo, 4 Cert.to Paul E. Cherry
Atty.

Enter Order dated the 27th day of June, 2008 and Order dated the 29th day

of July, 2008 to case number 06-903-CD. Judgment entered in favor of

Defendants and against Plaintiffs

Plaintiffs' Concise Statement of Matters Complained of on Appeal, filed by Paul E. Cherry
Atty. Naddeo 3 Cert. to Atty.

November 4, 2008, Mailed Supplement to Appeal to Superior Court. Paul E. Cherry
November 4, 2008, Letters, Re: Notification of mailing supplement to appeal

mailed to James A. Naddeo, Esq.; David S. Ammerman, Esq.; and Peter F.

Smith, Esq. with certified copies of docket sheet and Document listing

required by Pa.R.A.P. 1931(c).

| herepy certity th
and attested COPY

statement filed in

NOV O

Attest.

o} tha original
this case

4 2008
£fow

Lot o
Clerk of Courts
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IN THE COURT OF CO’ION PLEAS OF CLEARFIELD COUNTY, #:NNSYLVANIA

No. 07-1448-CD
Eva Jane Hertlein; Edith M. Hertlein; Patsy L. Hertlein Kimble;
Frank T. Hertlein, Jr.; Glenn R. Hertlein; Timothy L. Hertlein;
Louise E. Hertlein Kirkwood; and G. Lee Hertlein, indiv. and as
Attorney-in-fact for the heirs of Frank T. Hertlein and Ivy E, Hertlein
Vs.
River Hill Coal Company, Inc., a Pennsylvania Corporation
and
Leitzinger Land Company, Inc.

ITEM DATE OF NAME OF NO. OF
NO. FILING DOCUMENT PAGES
23 09/23/2008 | Letter to Superior Court, Re: Appeal Mailed September 23, 2008 05
24 09/30/2008 | Certificate of Contents 01
25 10/27/2008 | Order, Re: defects in case, Orders of June 27, 2008, and July 29, 2008, filed to 06-903- 02

CD be filed to 07-1448-CD. Judgment entered. Appellants Concise Statement to be

filed to 07-1448-CD by Appellant
26 10/27/2008 | Order of June 27, 2008, Re: acreage excluded 0l
27 10/27/2008 | Order of July 29, 2008, Re: concise statement to be filed 01
28 10/29/2008 | Praecipe to Enter Orders and Judgment 07
29 10/29/2008 | Plaintiffs’ Concise Statement of Matters Complained of on Appeal 05
30 11/04/2008 | Letters, Re: Notification of mailing supplement to appeal mailed to James A. Naddeo, 06

Esq.; David S. Ammerman, Esq.; and Peter F. Smith, Esq. with certified copies of docket
sheet and Document listing required by Pa.R.A.P. 1931(c).
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IN THE COURT OF CQJON PLEAS OF CLEARFIELD COUNTY, 1-2NNSYLVANIA

No. 07-1448-CD
Eva Jane Hertlein; Edith M. Hertlein; Patsy L. Hertlein Kimble;
Frank T. Hertlein, Jr.; Glenn R. Hertlein; Timothy L. Hertlein;
Louise E. Hertlein Kirkwood; and G. Lee Hertlein, indiv. and as
Attorney-in-fact for the heirs of Frank T. Hertlein and Ivy E, Hertlein
: Vs.
River Hill Coal Company, Inc., a Pennsylvania Corporation
and
Leitzinger Land Company, Inc.

ITEM DATE OF NAME OF NO. OF
NO. FILING DOCUMENT PAGES
01 09/05/2007 | Complaint-Action for Declaratory Judgment 81
02 10/04/2007 | Praecipe to Reinstate Complaint 02
03 10/08/2007 | Praecipe for Entry of Appearance 0l
04 10/08/2007 | Certificate of Service 0l
05 10/23/2007 | Certificate of Service 03
06 10/24/2007 | Certificate of Service 01
07 10/24/2007 | Answer filed on behalf of Leitzinger Land Co., Inc. 05
08 11/02/2007 | Praecipe for Entry of Appearance 0l
09 11/02/2007 | Certificate of Service 01
10 01/23/2008 | Sheriff Return 03
11 02/25/2008 | Answer filed on behalf of River Hill Coal Company 05
12 02/25/2008 | Certificate of Service 0]
13 04/24/2008 | Motion for Hearing with Order scheduling hearing filed April 29, 2008 04
14 04/30/2008 | Certificate of Service 02
15 05/19/2008 | Order, Re: counsel to file appropriate letter brief 01
16 07/14/2008 | Mation for Reconsideration 14
17 07/28/2008 | Notice of Appeal to High Court 10
18 07/30/2008 | Order, Re: Status Conference scheduled (Certified copy-original filed to 06-903-CD) 02
19 08/11/2008 | Appeal Docket Sheet, 1254 WDA 2008 06
20 09/04/2008 | Transcript of Proceedings with Exhibits, Re: Evidentiary Hearing held before Paul E. Separate

Cherry, Judge, on May 16, 2008 Cover
21 09/04/2008 | Notice, Re: Objections to Transcript 01
22 09/23/2008 | Letters, Re: Notification of mailing appeal mailed to James A. Naddeo, Esq; David S. 04

Ammerman, Esq.; and Peter F. Smith, Esq. with certified copies of docket sheet and
Document listing required by Pa.R.A.P. 1931 (c).

**Appeal Mailed to Superior Court September 23, 2008**
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Clearfield County Office of the Prothonotary and Clerk of Courts

i, William A. Shaw Jacki Kendrick Bonnie Hudson David S. Ammerman
x2¢  Prothonotary/Clerk of Courts  Deputy Prothonotary/Clerk of Courts  Administrative Assistant  Solicitor

PO Box 549, Clearligld, PA 16830 ®  Phone: (814) 765-2641 [, 1330 = Fax: (814) 765-7659 =  www.clearfieldco.org

Paul E. Cherry, Judge James A. Naddeo, Esq.
Court of Common Pleas PO Box 552

230 E. Market Street 207 East Market St.
Clearfield, PA 16830 : Clearfield, PA 16830
David S. Ammerman, Esq. Peter F. Smith, Esq.
310 East Cherry Street PO Box 130
Clearfield, PA 16830 Clearfield, PA 16830

Eva Jane Hertlein; Edith M. Hertlein; Patsy L. Hertlein Kimble;

Frank T. Hertlein, Jr.; Glenn R. Hertlein; Timothy L. Hertlein;

Louise E. Hertlein Kirkwood; and G. Lee Hertlein, indiv. and as

Attorney-in-fact for the heirs of Frank T. Hertlein and Ivy E. Hertlein
Vs.

River Hill Coal Company, Inc., a Pennsylvania Corporation

and

Leitzinger Land Company, Inc.

Court No. 07-1448-CD; Superior Court No. 1254 WDA 2008
Dear Counsel:

Please be advised that a supplement to the above referenced record was forwarded
to the Superior Court of Pennsylvania on November 4, 2008.

Sincerely,

//,,
( fiﬁwi»@(

William A. Shaw
Prothonotary/Clerk of Courts

NOV 04 2008
&\/ William A Shaw

Prothonotary/Clerk of Coyrtg

P



IN THE COURT OF CQ/ION PLEAS OF CLEARFIELD COUNTYONNSYL VANIA

No. 07-1448-CD
Eva Jane Hertlein; Edith M. Hertlein; Patsy L. Hertlein Kimble;
Frank T. Hertlein, Jr.; Glenn R. Hertlein; Timothy L. Hertlein;
Louise E. Hertlein Kirkwood; and G. Lee Hertlein, indiv. and as
Attorney-in-fact for the heirs of Frank T. Hertlein and Ivy E. Hertlein
Vs.
River Hill Coal Company, Inc., a Pennsylvania Corporation
and
Leitzinger Land Company, Inc.

ITEM DATE OF NAME OF NO. OF
NO. FILING DOCUMENT PAGES
23 09/23/2008 | Letter to Superior Court, Re: Appeal Mailed September 23, 2008 05
24 09/30/2008 | Certificate of Contents 0l
25 10/27/08 Order, Re: defects in case, Orders of June 27, 2008, and July 29, 2008, filed to 06-903- 02

CD be filed to 07-1448-CD. Judgment entered. Appellants Concise Statement to be

filed to 07-1448-CD by Appellant
26 10/27/08 Order of June 27, 2008, Re: acreage excluded 01
27 10/27/08 Order of July 29, 2008, Re: concise statement to be filed 0l
28 10/29/08 Praecipe to Enter Orders and Judgment 07
29 10/29/08 Plaintiffs’ Concise Statement of Matters Complained of on Appeal 05




IN THE COURT OF LQMON PLEAS OF CLEARFIELD COUNT)O‘NNSYL VANIA

No. 07-1448-CD
Eva Jane Hertlein; Edith M. Hertlein; Patsy L. Hertlein Kimble;
Frank T. Hertlein, Jr.; Glenn R. Hertlein; Timothy L. Hertlein;
Louise E. Hertlein Kirkwood; and G. Lee Hertlein, indiv. and as
Attorney-in-fact for the heirs of Frank T. Hertlein and Ivy E. Hertlein
Vs.
River Hill Coal Company, Inc., a Pennsylvania Corporation
and
Leitzinger Land Company, Inc.

ITEM DATE OF NAME OF NO. OF
NO. FILING DOCUMENT PAGES
0l 09/05/2007 | Complaint-Action for Declaratory Judgment 81
02 10/04/2007 | Praccipe to Reinstate Complaint 02
03 10/08/2007 | Praecipe for Entry of Appearance 01
04 10/08/2007 | Certificate of Service 0l
05 10/23/2007 | Certificate of Service 03
06 10/24/2007 | Certificate of Service 0l
07 10/24/2007 | Answer filed on behalf of Leitzinger Land Co., Inc. 05
08 11/02/2007 | Praecipe for Entry of Appearance 01
09 11/02/2007 | Certificate of Service 0l
10 01/23/2008 | Sheriff Return 03
1 02/25/2008 | Answer filed on behalf of River Hill Coal Company 05
12 02/25/2008 | Certificate of Service 01
13 04/24/2008 | Motion for Hearing with Order scheduling hearing filed April 29, 2008 04
14 04/30/2008 | Certificate of Service 02
15 05/19/2008 | Order, Re: counsel to file appropriate letter brief 01
16 07/14/2008 | Motion for Reconsideration 14
17 07/28/2008 | Notice of Appeal to High Court 10
18 07/30/2008 | Order, Re: Status Conference scheduled (Certified copy-original filed to 06-903-CD) 02
19 08/11/2008 | Appeal Docket Sheet, 1254 WDA 2008 06
20 09/04/2008 | Transcript of Proceedings with Exhibits, Re: Evidentiary Hearing held before Paul E. Separate

Cherry, Judge, on May 16, 2008 Cover
21 09/04/2008 | Notice, Re: Objections to Transcript 01
22 09/23/2008 | Letters, Re: Notification of mailing appeal mailed to James A. Naddeo, Esq; David S. 04

Ammerman, Esq.; and Peter F. Smith, Esq. with certified copies of docket sheet and
Document listing required by Pa.R.A.P. 1931 (c).

**Appeal Mailed to Superior Court September 23, 2008**
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Cle@ld County Court of Common Pleas
ROA Report Q

Case: 2007-01448-CD
Current Judge: Paul E. Cherry

Eva Jane Hertlein, et alvs.River Hill Coal Company, Inc., et al

Date

Civil Other-COUNT
Judge

User: BHUDSON

9/5/2007

10/4/2007

10/8/2007

10/23/2007

10/24/2007

11/2/2007

1/23/2008

2/25/2008

4/24/2008

1/29/2008

+/30/2008

New Case Filed. No Judge

Filing: Complaint-Action for Declaratory Judgment, situated in Karthaus No Judge
Township Paid by: Naddeo, James A. (attorney for Hertlein, Eva Jane)

Receipt number: 1920556 Dated: 09/05/2007 Amount: $85.00 (Check) 3C(

Atty.

Filing: Praecipe to Reinstate Complaint Paid by: Naddeo, James A. No Judge
(attorney for Hertlein, Eva Jane) Receipt number: 1920930 Dated:

10/04/2007 Amount: $7.00 (Check) Filed by s/ James A. Naddeo, Esquire

1 Compl. reinstated to Sheriff

Praecipe For Entry of Appearance, filed on behalf of Leitzinger Land No Judge
Company, Inc., filed by s/ Peter F. Smith, Esquire. No CC

Certificate of Service, copy of the Praecipe For Entry of Appearance served No Judge
upon James A. Naddeo and David S. Ammerman by First Class Mail on
10-5-07. No CC

Certificate of Service, filed. That a true and correct copy of Important Notice No Judge
was served on River Hill Coal Company on the 12th day of October 2007 by
certified mail, filed by s/ James A. Naddeo Esq. 1CC Atty.

Certificate of Service, filed. Served a true and correct copy of the Answer file No Judge
on behalf of Leitzinger Land Co. Inc. by first class mail on James A. Naddeo
Esq., filed by s/ Peter F. Smith Esq. No CC.

Answer Filed on Behalf of Leitzinger Land Co., Inc., filed by s/ Peter F. No Judge
Smith, Esquire. 3CC Atty. P. Smith

Praecipe For Entry of Appearance, filed on behalf of River Hill Coal No Judge -

Company, Inc. Filed by s/ David S. Ammerman, Esquire. No CC

Certificate of Service, filed. Served a true and correct copy of the Praecipe f No Judge
Entry of Appearance filed in this matter on Peter F. Smith Esq and James A
Naddeo Esq by first class mail, filed by s/ David S. Ammerman Esg. No CC.

Sheriff Return, September 20, 2007 at 1:44 pm Served the within Complaint No Judge
for Declaratory Judgment on River Hill Coal Company Inc by handing to Ger

Wood.

October 2, 2007 at 1:31 pm Served the within Complaint for Declaratory

Judgment on Leitzinger Land Company Inc. by handing to James Leitzinger

So Answers, Chester A. Hawkins, Sheriff by s/Marilyn Hamm

Shff Hawkins costs pd by Naddeo $62.96

Answer filed on behalf of River Hill Coal Company, Inc. filed by Atty. No Judge
Ammerman 3 Cert. to Atty.

Certificate of Service, filed by Atty. Ammerman no cert. copies. No Judge
Served copy of Answer on Atty. Naddeo & Atty. Smith.

Motion For Hearing, filed by s/ James A. Naddeo, Esquire. 2CC Atty. No Judge
Naddeo '

Order, this 25th day of April, 2008, this case will be heard before the Court Paul E. Cherry

on the 16th day of May, 2008, at 1:30 p.m. Courtroom 2. By The Court, /s/
Paul E. Cherry, Judge. 2CC Atty. Naddeo

Certificate of Service, a certified copy of Motion for Hearing was served upo Paul E. Cherry

David S. Ammerman, Esquire, and Peter F. Smith, Esquire, by First-Class
Mail on the 30th day of April, 2008. Filed by s/ James A. Naddeo, Esquire.
No CC
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Page 2 of 3 Case: 2007-01448-CD
Current Judge: Paul E. Cherry
Eva Jane Hertlein, et alvs.River Hill Coal Company, Inc., et al

Civil Other-COUNT

Date Judge

5/19/2008 Order, this 16th day of May, 2008, following hearing on the action for Paul E. Cherry
declaratory judgment, it is Ordered that counsel provide the Court with
appropriate letter brief by no later than June 6, 2008. By The Court, /s/ Paul
E. Cherry, Judge. 1CC
Attys; Naddeo, D. Ammerman, P. Smith

7/14/2008 Motion for Reconsideration, filed by s/James A. Naddeo, Esq. Two CC Paul E. Cherry
Attorney Naddeo
7128/2008 Filing: Notice of Appeal to High Court Paid by: Naddeo, James A. (attorney Paul E. Cherry

for Hertlein, Eva Jane) Receipt number: 1925150 Dated: 7/28/2008
Amount: $50.00 (Check) filed by s/fJames A. Naddeo, Esq. Six CC Attorney
Naddeo One CC and check for $60.00 to Superior Court

7/30/2008 Order, AND NOW, this 29th day of July 2008, it is the ORDER of this Court Paul E. Cherry
that Status Conference with regard to this matter shall be and is hereby
scheduled for the 8th day of August 2008, beginning at 9:00 a.m. in Judge's
Chambers, of the Clearfield County Courthouse, Clearfield PA. BY THE
COURT: /s/ Paul E. Cherry, Judge. 1CC Atty Naddeo, D. Ammerman and P
Smith. (original to 06-903-CD)

3/11/2008 Appeal Docket Sheet, filed. No CC Paul E. Cherry
1254 WDA 2008
3/4/2008 Transcript of Proceedings, with Exhibits, filed. Evidentiary Hearing, held Paul E. Cherry

before Paul E. Cherry, Judge, on May 16, 2008.

Notice, if no objections are made to the text of the transcript within five days Paul E. Cherry
after such notice, the transcript will become part of the record upon being

filed in the Prothonotary's Office. Filed by s/ Thomas D. Snyder, Court

Reporter.

3/23/2008 September 23, 2008, Mailed Appeal to Superior Court. Paul E. Cherry
‘ September 23, 2008, Letters, Re: Notification of mailing appeal mailed to
James A. Naddeo, Esq; David S. Ammerman, Esq.; and Peter F. Smith,
Esq. with certified copies of docket sheet and Document listing required by
Pa.R.AP. 1931 (c).

September 23, 2008, Mailed Appeal to Superior Court. Paul E. Cherry
September 23, 2008, Letter to Superior Court, Re: Appeal Mailed.
3/30/2008 Certificate of Contents, original record sent to superior Court on Sept. 23,  Paul E. Cherry

2008, and received by Superior Court on Sept. 25, 2008.

10/27/2008 Order, AND NOW, this 24th day of October, 2008, the Court being cognizan Paul E. Cherry
of defects in above-captioned case it is the Order of this Court as follows:
1. This Court's Order of June 27, 2008, filed to civil term and number
06-903-CD on the same date shall be filed to the above term and number.
2. The Prothonotary is directed to enter judgment in the above-captioned
case in favor of Defendants and against Plaintiffs.
3. This Court's Order of July 29, 2008, filed to civil term and number
06-903-CD on July 30, 2008, shall be filed to the above term and number.
4. Appellants Concise Statement of Matters Complained of on appeal filed ¢
August 20, 2008, to civil term and number 06-903-CD shall be filed to the
above term and number by the Appellant.
BY THE COURT: /s/Paul E. Cherry, Judge Three CC Attorney Naddeo
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Page 3 of 3 Case: 2007-01448-CD

Current Judge: Paul E. Cherry
Eva Jane Hertlein, et alvs.River Hill Coal Company, Inc., et al

Civil Other-COUNT
Date Judge

10/27/2008 Order, this 27th day of June, 2008, AGAIN, this court finds the approximatel Paul E. Cherry
20 acres conveyed to Clayton Wooster in 1876 was excluded from the 1950
lease agreement Frank Hertlein, Leitzinger Bros. Realty Company and
Edward Redding. By The Court, /s/ Paul E. Cherry, Judge. Filed per Court
Order of October 24, 2008.

Order AND NOW, this 29th day of July 2008, the Court having been notified Paul E. Cherry
of Appeal to the Superior Court of Pennsylvania in the above captioned

matter, it is the ORDER of this Court that Appellant file a concise statement

of the matters complained of on said Appeal no later than twenty-one (21)

days therefrom, as set forth in Rule 1925(b) of the Rules of Appellate

Procedure. Statement shall be filed of record and shall be served upon the

Judge pursuant to paragraph (b){(1). Any issue not properly included in the

Statement timely filed and served pursuant to subdivision (b) shall be

deemed waived. BY THE COURT: /s/ Paul E. Cherry, Judge. Filed per Cour

Order of October 24, 2008.

10/29/2008 Praecipe to Enter Orders and Judgment, filed by Atty. Naddeo, 4 Cert. to Paul E. Cherry
Atty.
Enter Order dated the 27th day of June, 2008 and Order dated the 29th day
of July, 2008 to case number 06-903-CD. Judgment entered in favor of
Defendants and against Plaintiffs '

Plaintiffs' Concise Statement of Matters Complained of on Appeal, filed by Paul E. Cherry
Atty. Naddeo 3 Cert. to Atty.

V Hereby centify this to be a true
and attesied copy of the oeriginal
statemant filed in this case.

NOV 04 2008
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IN THE COURT OF COMMON PLEZAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

EVA JANE HERTLEIN, EDITH M.
HERTLEIN, PATSY L. HERTLEIN
KIMBLE, FRANK T. HERTLEIN,
JR., GLENN R. HERTLEIN,
TIMOTHY L. HERTLEIN, LOUZISE

E. HERTLEIN KIRKWOOD, and G.

LEE HERTLEIN, Individuall_y,
and as Attorney-in-Fact for
the heirs of FRANK T.
HERTLEIN and IVY E.
HERTLEIN,

Plaintiffs,

V.

RIVER HILL COAL COMPANY,
INC., A Pennsylvania
corporation,

and
LEITZINGER LAND COMPANY,
_INC.,

Defendants.
Defendants.

Dated: October 29, 2008
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No. 07-1448-CD

FILED™

0CT 29 2008

O/t v
g iillam A. Shaw
Prothonotary/Clerk of Courts
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Type of Pleading:
PLAINTIFFS’ CONCISE
STATEMENT OF MATTERS
COMPLAINED OF ON APPEAL

Filed on behalf of:
Plaintiffs

Counsel of Record for
this party:

James A. Naddeo, Esqg.
Pa I.D. 06820

&
Trudy G. Lumadue, Esq.
Pa I.D. 202049

NADDEO & LEWIS, LLC.
207 E. Market Street
P.0. Box 552
Clearfield, PA 16830
(814) 765-1601
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION ’

EVA JANE HERTLEIN, EDITH M.
HERTLEIN, PATSY L. HERTLEIN
KIMBLE, FRANK T. HERTLEIN,
JR., GLENN R. HERTLEIN,
TIMOTHY L. HERTLEIN, LOUISE
E. HERTLEIN KIRKWOOD, and G.
LEE HERTLEIN, Individually,
and as Attorney-in-Fact for
the heirs of FRANK T.
HERTLEIN and IVY E.
HERTLEIN,

No. 07-1448-CD

Plaintiffs,
V.

RIVER HILL COAL COMPANY,
INC., A Pennsylvania
corporation,

and

LEITZINGER LAND COMPANY,
INC.,

E T N S T . S S R HRNE N N R N R . L

Defendants.

PLAINTIFFS’ CONCISE STATEMENT
OF MATTERS COMPLAINED OF ON APPEAL

NOW COME, thg Plaintiffs, 5y and through their
attorneys, NADDEO & LEWIS, LLC, and file this Concise Statement
of Matters Complained of on Appeal in accordance with Court
Order of July 29, 2008 filed to the abcve-captioned term and
number on October 29, 2008.

Appellants preface this statement by stating that they

cannot readily discern the basis of <the Judge’s Opinion and



O O

Order of June 27, 2008 &nc complain of the following matters,

generally.

1. The Court er;ed in concluding (iﬁ its June 27, 2008 Order
of Court) that the “approximately 20 acres conveyed to
Clayton Woosteér in 1876 was excluded from the 1950 lease
agreement between Leitziﬁger Bros. Realty Company and
Edward Redding, parties of the first part, and Frank J.
Hertlein, party of the second part in that said conclusion

is contradictory te¢ its prior Order and Opinion of June 5,

2007.

2. The Court erred in permitting, to be entered to the
record, testimony and evidence on the merits of the
underlying action which resulted in the order which

Plaintiffs were seeking a declaratory judgment from the

Court in the instant action.

Respectfully submitted by,

or (Dot Iocdfr—

Jamés A. Naddeo, Esquire
Attorney for the Plaintiffs




O O

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

EVA JANE HERTLEIN, EDITH M.
HERTLEIN, PATSY L. HERTLEIN
KIMBLE, FRANK T. HERTLEIN,
JR., GLENN R. HERTLEIN,
TIMOTHY L. HERTLEIN, LOUISE
E. HERTLEIN KIRKWOOD, and G.
LEE HERTLEIN, Individually,
and as Attorney-in-Fact for
the heirs of FRANK T.
HERTLEIN and IVY E.
HERTLEIN,

Plaintiffs,

No. 06-903-CD

v.

RIVER HILL COAL COMPANY,
INC., A Pennsylvania
corporation,

and

LEITZINGER LAND COMPANY,
INC.,

PO N T T S T R NS N T T T I B .

Defendants.

CERTIFICATE OF SERVICE

I, James A. Naddeo, Esquire, do hereby certify that a
certified copy of Concise Statement of Matters Complained of on
Appeal was served on the following and in the following manner

on the 29 day of October, 2008:

First-Class Mail, Postage Prepaid
The Honorable Paul E. Cherry
Clearfield County Courthouse

230 East Market Street
Clearfield, PA 16830

David S. Ammerman, Esquire
310 East Cherry Street
Clearfield, PA 16830



and

Peter F. Smith, Esquire
30 3>uath Second Street
P.0. Box 130
Cl=arfield, PA 16830

NADDEC & LEWIS, LLC

N

Jamés A. Naddeo
Attorney for Plaintiffs
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IN THE COURT OF COMMON =LEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION

EVA JANE HERTLEIN, EDITH M.
HERTLEIN, PATSY L. HERTLEZN
KIMBLE, FRANK T. HERTLEIN,
JR., GLENN R. HERTLEIN,
TIMOTHY L. HERTLEIN, LOUISE

E. HERTLEIN KIRKWOOD, and G.

LEE HERTLEIN, Individually,
and as Attorney-in-Fact for
the heirs of FRANK T.
HERTLEIN and IVY E.
HERTLEIN,

Plaintiffs,

v.

RIVER HILL COAL COMPANY,
INC., A Pennsylvania
corporation,

and
"LEITZINGER LAND_COMPANY,
INC.,

Defendants.
Defendants.

Dated: October 29, 2008

£ % % % % % ok kX

E N T R N S S T I S R S S T R . S I A
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No. 07-1448-CC

FILED®

OCT 29 2008
of 3 vo [
j tho\srma-erskhgr Courts

3 Ctie e fam

Type of Pleading:
PRAECIPE

Filed on behalf of:
Plaintiffs

Ccunsel of Record for
this party:

James A. Naddeo, Esq.
Pa I.D. 06820

&
Trugy G. Lumadue, Esq.
Pa '1.D. 202049

NADDEO & LEWIS, LLC.
207 ®. Market Street
P.0. Box 552
Ciearfield, PA 16830
1814y 765-1601
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

EVA JANE HERTLEIN, EDITH M.
HERTLEIN, PATSY L. HERTLEIN
KIMBLE, FRANK T. HERTLEIN,
JR., GLENN R. HERTLEIN,
TIMOTHY L. HERTLEIN, LOUISE
E. HERTLEIN KIRKWOOD, and G.
LEE HERTLEIN, Individually,
and as Attorney-in-Fact for
the heirs of FRANK T.
HERTLEIN and IVY E.
HERTLEIN,

No. 07-1448-CD

Plaintiffs,
v.
" RIVER HILL COAL COMPANY,
INC., A Pennsylvania
corporation,

and

LEITZINGER LAND COMPANY,
INC.,

¥ % 3k % %k A A %k % o X A X Xk X X X * X F X * *

Defendants.

PRAECIPE TO ENTER ORDERS AND JUDGMENT

TO THE PROTHONOTARY:

Pursuant to Court Order of October 24, 2008, please
file Court Order entered June 27, 2008 (filed to civil term and
number 06-903-CD) to the above-captioned term and number; please
enter judgment in the above-captionsd case in favor of Defendants
and against Plaintiffs; please fiie Court Order enterec July 29,
2008 (filed to civil term and number C€-%03-CD on July 30, 2008)

to the above term and number. Copies of the Orders to be entered



O e

are attached heretc.

s 0/ bl

James A. Naddeo, Esquire
Attorney for Plaintiffs

Date: Octbber 29, 2008
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

EVA JANE HERTLEIN, EDITH M.
HERTLEIN, PATSY L. HERTLEIN
KIMBLE, FRANK T HERTLEIN, JR,,
GLENN R. HERTLEIN, TIMOTHY L.
HERTLEIN, LOUISE E. HERTLEIN
KIRKWOOD, and G LEE HERTLEIN,
Individually, and as Attorney-in-Fact
for the heirs of FRANK T HERTLEIN
and IVY E. HERTLEIN,

Plaintiffs, o

<

NO. 06-903-CD
Vs,

RIVER HILL COAL COMPANY, INC,,
A Pennsylvania Corporation
and
LEITZINGER LAND COMPANY, INC,,
Defendants

‘****************‘**

ORDER

NOW, this 27" day of June, 2008 upon further consideration of the clear language and
meaning of the or1gmal opinion, issued the 5" day of June, 2007; AGAIN this Court finds the

approximately 20 acres conveyed to Clayton Wooster in 1876 was excluded from the 1950
s

| lease agreement Frank Hertlein, Leitzinger Bros. Realty Company and Edward Redding.

BY THE COURT,

/s/ Paul E. Cherry

PAUL E. CHERRY I hereby certify this to be true and
attested co, #y of the original

Judge statemnent filed In this case.

JUN 27 2008

Attest. T (g
Prothonotary/
Clerk of Courts




@ IN THE COURT OF COMMON QAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

EVA JANE HERTLEIN, EDITH M. : NO. . 06-903-CD
- HERTLEIN, PATSY L. HERTLEIN : '
KIMBLE, FRANK T. HERTLEIN,
. JR., GLENN R. HERTLEIN,

TIMOTHY L. HERTLEIN, LOUISE

- E. HERTLEIN KIRKWOOD, and G.
LEE HERTLEIN, Individually,
and as Attorney-in-Fact for .
the heirs of FRANK T. HERTLEIN and.

- EVY E. HERTLEIN,

Plaintiffs

V.

'RIVER HILL COAL COMPANY, INC,
A Pennsylvania Corporation,

and

LEITZINGER LAND COMPANY, INC.,
Defendants

ORDER
AND NOW this 29th day of" July, 2008 the Court having been notified of Appeal
to the Superior Court of Pennsylvama in the above captloned matter, it is the ORDER of
this Court that Appellant file a concise statement of the matters complained of on said
Appeal no iater than twenty-one (21) days herefrom, as set forth iﬂ Rule 1925(b) of the
Rules of Appellate Procedure. It is the further ORDER of this Court that the Statement
shall be filed 6f record and shall be served upén the Judge pﬁrsuanf to paragraph' (d)(D).
* Any issue not properly included in the Statement tir.riely. filed and served pursuant

to subdivision (b) shall be deemed waived.

| hereby certify this to be 3 true - o BY THE COURT,

and attested copy of the original | | -
statement filed in thls case. | 5/ PadlE. Clierry
- - PAUL E. CHERRY,
JUL 30 2008 unGE
st Ll
Prothonoiary/

Attest.

"Clerk of Courts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,

CIVIL DIVISION

EVA JANE HERTLEIN, EDITH M.
HERTLEIN, PATSY L. HERTLEIN
KIMBLE, FRANK T. HERTLEIN,
JR., GLENN R. HERTLEIN,
TIMOTHY L. HERTLEIN, LOUISE
E. HERTLEIN KIRKWOOD, and G.
LEE HERTLEIN, Individually,
and as Attorney-in-Fact for
the heirs of FRANK T.
HERTLEIN and IVY E.
HERTLEIN,

Plaintiffs,

V.
RIVER HILL COAL COMPANY,
INC., A Pennsylvania
corporation,

and

LEITZINGER LAND COMPANY,
INC.,

L S S S . S T T S S T R

Defendants.

. CERTIFICATE OF SERVICE

PENMSYLVANIA

No. 07-1448-CD

I, James A. Naddeo, Esquire, dc hereby certify that a

true and correct copy of Praecipe was served on the following and

in the following manner on the 29 day of Octeober, 2008:

First-Class Mail, Postage Prepaid

David S. Ammerman, Esquire
310 East Cherry Street
Clearfield, PA 16830

Peter F. Smith, Esquire
30 South Second Street
P.C. Box 130
Ciearfield, PA 168230



NADDEO & LEWIS, LLC

ey 'S’[ Wé&a/ﬂé(fd

Jgmes A. Naddeo
Attorney for Plaintiffs







© IN THE COURT OF COMMON Fwi£AS
OF CLEARFIELD COUNTY, PENNSYLVANIA
' CIVIL DIVISION

EVA JANE HERTLEIN, EDITH M. : NO. . 06-903-CD
. HERTLEIN, PATSY L. HERTLEIN :

KIMBLE, FRANK T. HERTLEIN,

JR., GLENN R. HERTLEIN,

TIMOTHY L. HERTLEIN, LOUISE

E. HERTLEIN KIRKWOOD, and G.

LEE HERTLEIN, Individually, | FILED

and as Attorney-in-Fact for

the heirs of FRANK T. HERTLEIN and  : - OCTOQ??‘ %QUB
EVY E. HERTLEIN, :
P = S P
: ‘ My Fled pes Cousi-Oc dos of
V. . Wlhulos -
O7-1948-C)

RIVER HILL COAL COMPANY, INC,,
A Pennsylvania Corporation,

and

LEITZINGER LAND COMPANY, INC.,
Defendants

ORDER

AND NOW, this 29™ day of July, 2008, the Court having been notified of Appeal
to ﬁe Superior Court of Pennsylvania in the above captioned matter, it is the ORDER of
this Court that Appellant file a concise statemeﬁt of the matters complained of on said
Appea% no iater than twenty-one (21) days herefrom, as set forth in Rule 1925(b) of the
Rules ;f Appellate Procedure. It is the further ORDER of this Court that the Statemeﬁt
shall be filed of record and shall be served upon the Judge pursuant to paragraph (b)(1).

Any issue not properly included in the Statement timely filed and served pursuant

to subdivision (b) shall be deemed waived.

| hereby cerlify this to be a true BY THE COURT,
and attested copy of the original : _
statement filed in this case. . Js/ Pawl E. Clierry
- PAUL E. CHERRY,
JuL 30 2008 | JUDGE
. Qu‘-{%—/ 2
Lo thonota :
Aftest. S AL '(Pzrlgrkoof Courts )&/9
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
' CIVIL DIVISION
EVA JANE HERTLEIN, EDITH M. * Q!75 A
HERTLEIN, PATSY L. HERTLEIN : OCT 27 2008
KIMBLE, FRANK T HERTLEIN, JR., * William A. Shaw
GLENN R. HERTLEIN, TIMOTHY L. * 4 T:“’lf}f""‘f”’efu'i'f g E&L}rfs 3.
HERTLEIN, LOUISE E. HERTLEIN * olgufog -
KIRKWOOD, and G LEE HERTLEIN, * § O7-) qqg@
Individually, and as Attorney-in-Fact * ‘
for the heirs of FRANK T HERTLEIN *
and IVY E. HERTLEIN, *
Plaintiffs, X NO. 06-903-CD
*
VS. *
*
RIVER HILL COAL COMPANY, INC., *
A Pennsylvania Corporation *
and *
LEITZINGER LAND COMPANY, INC., *
*

Defendants

ORDER

NOW, this 27" day of June, 2008, upon further consideration of the clear language and
meaning of the original opinion, issued the 5 day of June, 2007; AGAIN, this Court finds the
approximately 20 acres conveyed to Clayton Wooster in 1876 was excluded from the 1950

leasé agreement Frank Hertlein, Leitzinger Bros. Realty Company and Edward Redding.

BY THE COURT,

/s/ Paul E. Cherry

PAUL E. CHERRY I hereby certify this to be true and
attested copy of the original

Judge statement filed in this case.

JUN 27 2008

Attest. 7 e
' Prothonotary/
Clerk of Courts



FILED
0CT 27 7008

William A. Shaw
Prothonotary/Clerk of Courts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

EVA JANE HERTLEIN, EDITH M.
HERTLEIN,
KIMBLE, FRANK T. HERTLEIN,
JR., GLENN R. HERTLEIN,
TIMOTHY L. HERTLEIN, LOUISE
E. HERTLEIN KIRKWOOD, and G.
LEE HERTLEIN, Individually,
and as Attorney-in-Fact for
the heirs c¢f FRANK T.
HERTLEIN and IVY E.
HERTLEIN,

RIVER HILL COAL COMPANY,
INC., A Pennsylvania
corporation,

LEITZINGER LAND COMPANY,

INC.,

CIVIL DIVISION

PATSY L. HERTLEIN

No. 07-144g-cp  3¢¢

L R S

Plaintiffs,

V.

and

L A R A I B T R R G T SR

Defendants.

ORDER

AND NOW this AN Gay of Askizﬁﬂ14<L{4) 2008, the

Court being cognizant of defects in above-captioned case it is

the ORDER of this Court as follows:

1.

-~

This Court’s Order of June 27, 2008 filed to civil
term and number 06-903-CD on the same date shail be
filed to the above term and number.

The Prothonotary is directad to enter judgment in the
abeve-captioned case in  favor of Deferdants and

against Plaintiffs.

FILED
e

. .
7 & william A. Shaw

rothonotary/Clerk of Courts

%ahﬁﬁk»ddQC



This Court’s Order of July 2%, 2008 filed to civil

term and numker 06-903-CD on July 30, 2008 éhall oe

filed to the above term and number.

. Appellants Concise Statement of Matters Ccmplained of

on Appeal filad on August 20, 2008 to civil term and
number 06-903-CD shall be filed to the above term and

number by the Appellant.

BY THE COURT,
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IN THE COURT OF COMMON PLEAS
CLEARFIELD COUNTY, PENNSYLVANIA i

Eva Jane Hertlein; Edith M. Hertlein; Patsy
L. Hertlein Kimble; Frank T. Hertlein, Jr.;
Glenn R. Hertlein; Timothy L. Hertlein;

Louise E. Hertlein Kirkwood; and G. Lee Sé‘p 3’% %ﬁ@t
Hertlein, indiv. and as Attorney-in-fact for @
i i sh
;_}Ilzrtllzli;s of Frank T. Hertlein and Ivy E. pmoﬂm&m o ourts
Vs. - Case No. 2007-01448-CD

River Hill Coal Company, Inc. and
Leitzinger Land Company, Inc.

CERTIFICATE OF CONTENTS

o .
NOW, this 0’23 day of September, 2008, the undersigned, Prothonotary or Deputy

Prothonotary of the Court of Common Pleas of Clearfield County, Pennsylvania, the said Court
of record, does hereby certify that attached is the original record of the case currently on Appeal..

An additional copy of this Certificate is enclosed with the original hereof and the Clerk or
Prothonotary of the Superior Court is hereby directed to acknowledge receipt of the Appeal
Record by executing such copy at the place indicated by forthwith returning the same to this

Court. By/ Q " %ﬁ ‘

WllhamA Shaw, Prothonotarv

)7\,/“

Ty \,~
o o
oY 25?
Record, Etc. Received: _ ,
. -‘rr@\\;”\ Y
Slgnature Title)
\’ ,«,/
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| Clearfield County Office of the Prothonotary and Clerk of Courts

s William A. Shaw Jacki Kendrick Bonnie Hudson David S. Ammerman
Prothonotary/Clerk of Courts  Deputy Prothonotary/Clerk of Courts  Administrative Assistant  Solicitor

PO Box 549, Clearfield, PA 16830 ®  Phone: (814) 765-2641 Ext. 1330 = Fax: (814) 765-7659 = www.clearfieldco.org

Syam
(\\‘))/\(; f} n"ﬁ)
4

September 23, 2008

Superior Court of Pennsylvania
Office of the Prothonotary

600 Grant Building

Pittsburgh, PA 15219

RE: Eva Jane Hertlein; Edith M. Hertlein; Patsy L. Hertlein Kimble;
Frank T. Hertlein, Jr.; Glenn R. Hertlein; Timothy L. Hertlein;
Louise E. Hertlein Kirkwood; and G. Lee Hertlein, indiv. and as
Attorney-in-fact for the heirs of Frank T. Hertlein and Ivy E. Hertlein
Vs
River Hill Coal Company, Inc., a Pennsylvania Corporation
and ’
Leitzinger Land Company, Inc.
No. 2007-1448-CD
Superior Court No. 1254 WDA 2008

Dear Prothonotary:

Enclosed you will find the above referenced complete record appealed
to your office. Please also find enclosed one transcript with exhibits. .

Sincérely,

F&LEL{ , ' - William A. Shaw |
SEF’I 02:555 2008 ' Prothonotary

C WillamA SPR
Prothonotan



CERTIFICATE AND TRANSMITTAL OF RECORD UNDER PENNSYLVANIA
RULE OF APPELLATE PROCEDURE 1931(c)

To the Prothonotary of the Appellate Court to which the within matter has been appealed:

THE UNDERSIGNED, Clerk (or Prothonotary) of the Court of Common Pleas of
Clearfield County, the said Court being a court of record, does hereby certify that
annexed hereto is a true and correct copy of the whole and entire record, including an
opinion of the Court as required by Pa. R.A.P. 1925, the original papers and exhibits, if
any, on file, the transcript of the proceeding, if any, and the docket entries in the
following matter:

Eva Jane Hertlein; Edith M. Hertlein; Patsy L. Hertlein Kimble;
Frank T. Hertlein, Jr.; Glenn R. Hertlein; Timothy L. Hertlein;
Louise E. Hertlein Kirkwood; and G. Lee Hertlein, indiv. and as
Attorney-in-fact for the heirs of Frank T. Hertlein and Ivy E. Hertlein
VS.
River Hill Coal Company, Inc., a Pennsylvania Corporation
and :
Leitzinger Land Company, Inc.
07-1448-CD
In compliance with Pa. R.A.P. 1931 (c).

The documents compromising the record have been numbered from No. 1 to
22 and attached hereto as Exhibit A is a list of the documents correspondingly
numbered and identified with reasonable definiteness, including with respect to each
document, the number of pages comprising the document.

The date on which the record had been transmitted to the Appellate Court is

ﬁg}gmmg 33 80§ .
| Ll

William A. Shaw
Prothonotary/Clerk of Courts

(seal)



Date: 9/23/2008
Time: 10:29 AM
Page 1 of 2

Clea-Sield County Court of Common Pleas
Q ' ROA Report Q
Case: 2007-01448-CD
Current Judge: Paul E. Cherry

Eva Jane Hertlein, et alvs.River Hill Coal Company, Inc., et al

Date

Civil Other-COUNT

Judge

User: BHUDSON

9/5/2007

10/4/2007

10/8/2007

10/23/2007

10/24/2007

11/2/2007

.

1/23/2008

2/25/2008

1/24/2008

1/29/2008

1/30/2008

New Case Filed.

Filing: Complaint-Action for Declaratory Judgment, situated in Karthaus
Township Paid by: Naddeo, James A. (attorney for Hertlein, Eva Jane)
Receipt number: 1920556 Dated: 09/05/2007 Amount: $85.00 (Check) 3Ct
Atty.

Filing: Praecipe to Reinstate Complaint Paid by: Naddeo, James A.
(attorney for Hertlein, Eva Jane) Receipt number: 1920930 Dated:
10/04/2007 Amount: $7.00 (Check) Filed by s/ James A. Naddeo, Esquire
1 Compl. reinstated to Sheriff

Praecipe For Entry of Appearance, filed on behalf of Leitzinger Land
Company, Inc., filed by s/ Peter F. Smith, Esquire. No CC

Certificate of Service, copy of the Praecipe For Entry of Appearance served
upon James A. Naddeo and David S. Ammerman by First Class Mail on
10-5-07. No CC

Certificate of Service, filed. That a true and correct copy of Important Notice
was served on River Hill Coal Company on the 12th day of October 2007 by
certified mail, filed by s/ James A. Naddeo Esq. 1CC Atty.

Certificate of Service, filed. Served a true and correct copy of the Answer file
on behalf of Leitzinger Land Co. Inc. by first class mail on James A. Naddea
Esaq., filed by s/ Peter F. Smith Esq. No CC.

Answer Filed on Behalf of Leitzinger Land Co., Inc., filed by s/ Peter F.
Smith, Esquire. 3CC Atty. P. Smith

Praecipe For Entry of Appearance, filed on behalf of River Hill Coal
Company, Inc. Filed by s/ David S. Ammerman, Esquire. No CC

Certificate of Service, filed. Served a true and correct copy of the Praecipe f
Entry of Appearance filed in this matter on Peter F. Smith Esq and James A
Naddeo Esq by first class mail, filed by s/ David S. Ammerman Esq. No CC.

Sheriff Return, September 20, 2007 at 1:44 pm Served the within Complaint
for Declaratory Judgment on River Hill Coal Company Inc by handing to Ger
Wood.

October 2, 2007 at 1:31 pm Served the within Complaint for Declaratory

Judgment on Leitzinger Land Company Inc. by handing to James Leitzinger
So Answers, Chester A. Hawkins, Sheriff by s/Marilyn Hamm
Shff Hawkins costs pd by Naddeo $62.96

Answer filed on behalf of River Hill Coal Company, Inc. filed by Atty.
Ammerman 3 Cert. to Atty.

Certificate of Service, filed by Atty. Ammerman no cert. copies.
Served copy of Answer on Atty. Naddeo & Atty. Smith.

Motion For Hearing, filed by s/ James A. Naddeo, Esquire. 2CC Atty.
Naddeo

No Judge
No Judge

No Judge

No Judge

No Judge

No Judge

No Judge

No Judge
No Judge

No Judge

No Judge

No Judge
No Judge

No Judge

Order, this 25th day of April, 2008, this case will be heard before the Court Paul E. Cherry

on the 16th day of May, 2008, at 1:30 p.m. Courtroom 2. By The Court, /s/
Paul E. Cherry, Judge. 2CC Atty. Naddeo

Certificate of Service, a certified copy of Motion for Hearing was served upo Paul E. Cherry

David S. Ammerman, Esquire, and Peter F. Smith, Esquire, by First-Class
Mail on the 30th day of April, 2008. Filed by s/ James A. Naddeo, Esquire.
No CC



re
IN THE COURT OF (QMON PLEAS OF CLEARFIELD COUNT)Q’NNSYL VANIA
. No. 07-1448-CD
Eva Jane Hertlein; Edith M. Hertlein; Patsy L. Hertlein Kimble;
Frank T, Hertlein, Jr.; Glenn R. Hertlein; Timothy L. Hertlein;
Louise E. Hertlein Kirkwood; and G, Lee Hertlein, indiv. and as
Attorney-in-fact for the heirs of Frank T. Hertlein and Ivy E. Hertlein
Vs.
River Hill Coal Company, Inc., a Pennsylvania Corporation
and
Leitzinger Land Company, Inc.
ITEM DATE OF NAME OF NO. OF
NO. FILING DOCUMENT PAGES
01 09/05/2007 | Complaint-Action for Declaratory Judgment 81
02 10/04/2007 | Praecipe to Reinstate Complaint 02
03 10/08/2007 | Praecipe for Entry of Appearance 01
04 10/08/2007 | Certificate of Service 01
05 10/23/2007 | Certificate of Service 03
06 10/24/2007 | Certificate of Service 01
07 10/24/2007 | Answer filed on behalf of Leitzinger Land Co., Inc, 0s
08 11/02/2007 | Praecipe for Entry of Appearance 01
09 11/02/2007 | Certificate of Service 01
10 01/23/2008 | Sheriff Return 03
11 02/25/2008 { Answer filed on behalf of River Hill Coal Company 05
12 02/25/2008 | Certificate of Service 01
13 04/24/2008 | Motion for Hearing with Order scheduling hearing filed April 29, 2008 04
14 04/30/2008 | Certificate of Service 02
15 05/19/2008 | Order, Re: counsel to file appropriate letter brief 01
16 07/14/2008 | Motion for Reconsideration 14
17 07/28/2008 | Notice of Appeal to High Court 10
18 07/30/2008 | Order, Re: Status Conference scheduled (Certified copy-original filed to 06-903-CD) 02
19 08/11/2008 | Appeal Docket Sheet, 1254 WDA 2008 06
20 09/04/2008 | Transcript of Proceedings with Exhibits, Re: Evidentiary Hearing held before Paul E. Separate
Cherry, Judge, on'May 16, 2008 Cover
21 09/04/2008 | Notice, Re: Objections to Transcript 0l
22 09/23/08 Letters, Re: Notification of mailing appeal mailed to James A. Naddeo, Esq; David S. 04

Ammerman, Esq.; and Peter F. Smith, Esq. with certified copies of docket sheet and
Document listing required by Pa.R.A.P. 1931 (c).
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-Karen Reid Bramblett, Esq.

Prothonotary Western District Pittsburgh, PA 15219-2297
Eleanor R. Valecko (412) 565-7592
Deputy Prothonotary . www.superior.court,state. pa.us

CERTIFICATE OF REMITTAL/REMAND OF RECORD

-TO: Mr. Shaw

Prothonotary

RE: Hertlein, E. v. River Hill Coal Company
1254 WDA 2008
Trial Court: Clearfield County Court of Common Pleas
Trial Court Docket No: No 07-1448-CD

Annexed heréto pursuant to Pennsylvania Rules of Appellate Procedure 2571 and 2572 is

‘the entire record for the above matter.

Original Record contents:

Item Filed Date Description

Original Record September 25,2008 1 Part

Transcript September 25, 2008 1 with exhibits attached
Additional Part of Record November 19, 2008 1

'Additional Item(s): Superior Court Memorandum

Remand/Remittal Date: 11/20/2009

ORIGINAL RECIPIENT ONLY - Please acknowledge receipt by signing, dating, and
returning the enclosed copy of this certificate to our office. Copy recipients (noted below) need
not acknowledge receipt.

( Very truly yours, .
o K. (I LIV

Eleanor R. Valecko
Deputy Prothonotary

fonl
Enclosure F i L E
cc: David S. Ammerman, Esq.
The Honorable Paul E. Cherry, Judge ? %321,
James A. Naddeo, Esq. I3 4 20
Peter Fortune Smith, Esq. -
a Pmmo‘r)l"(;ltgl}ym/’&erskhgr’ Courts
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NON-PRECEDENTIAL DECISION - SEE SUPERIOR COURT I1.0.P. 65.37

EVA JANE HERTLEIN, EDITH M. : IN THE SUPERIOR COURT OF
HERTLEIN, PATSY L. HERTLEIN KIMBLE, : PENNSYLVANIA

FRANK T. HERTLEIN, JR., GLENN R. :

HERTLEIN, TIMOTHY L. HERTLEIN, :

LOUISE E. HERTLEIN KIRKWOOD, and :

G. LEE HERTLEIN, Individually and as : 07/#"4 S/Qb
Attorney-in-Fact for the Heirs of FRANK

T. HERTLEIN and IVY E. HERTLEIN,

| Appellants : WO
: e
. : F\LED
' B 2 “‘3
RIVER HILL COAL COMPANY, INC., a : ' H‘Sﬂ 25 @
Pennsylvania Corporation, and : 9 w\\\‘amlgemofcolm
LEITZINGER LAND COMPANY, INC. : protnonote
Appellees : No. 1254 WDA 2008

Appeal from the Order dated June 27, 2008,
Court of Common Pleas, Clearfield County,
Civil Division at No. 07-1448-CD
BEFORE: BOWES, DONOHUE and POPOVICH, J3.
MEMORANDUM: _ FILED: August 3, 2009
Eva Jane Hertlein, Edith M. Hertlein, Patsy L. Hertlein Kimble, Frank T.
Hertlein, Jr., Glenn R. Hertlein, Timothy L. Hertlein, Louis E. Hertlein
Kirkwood and G. Lee Hertlein (collectively, “the Hertlein Group”) appeal from
the trial court’s declaratory judgment order of June 27, 2008. After careful
review, we affirm.
The relevant facts and procedural history of this case are as follows. In

1950, the Hertlein Group’s father, Frank T. Hertlein (“Hertlein”), leased

approximately 1,500 acres of property from Edward Redding (“Redding”) and
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argued that in the Original Action the or,

ly land found by the trial court to be

excepted from the Lease Agreement was the Wharton Cole Tract, and that

the Wooster Tract had not been excey
other, claimed that the trial court had r
the Wooster Tract and the Wharton Cole
7.

The trial court held an evidenfiar

the parties. On June 27, 2008, it issu

pted. Id. at 6. Leitzinger, on the
uled in the Original Action that both

Tract had been excepted. Id. at 6-

y hearing and accepted briefs from

ed a declaratory judgment order in

which it ruled that the Wooster Tract was excluded from the Lease

Agreement. See Trial Court Order; 6

motion for reconsideration of the trial co

27/08. The Hertlein Group filed a

Lirt’s order, which was denied.

This timely appeal followed, in which the Hertlein Group raises two

issues for our review:

1. Did the trial court err in permitting testimony and
evidence to be heard upon the merits of an
underlying claim that had been previously decided

and was res judicata?

2. Did the trial court err in findi
acres conveyed to Clayton

ng the approximately 20
Wooster in 1876 was

excluded from the 1950 lease agreement [between]
Frank Hertlein, Letzinger Brgs. Realty Company and

Edward Redding?

‘The Hertlein Group’s Brief at 4.
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We will address these two issues together, as they both present the
same basic question®: whether the trial court erred in the Declaratory
Judgment Action by not applying the doctrine of res judicata to clarify its
decision in the Original Action regarding whether the Wooster Tract was (or
was not) excluded from the lands subject to the Lease Agreement.* After
review, we conclude that the doctrine of res judicata, which bars repetitious

litigation of the same cause of action,® has no application to this case, and

3 On its face, the second issue appears to question the trial court’s

resolution of Declaratory Judgment Action on its merits, i.e., whether the
Wooster Tract was in fact excluded from the Lease Agreement. The Hertlein
Group’s appellate brief, however, contains no argument to support this
contention and instead focuses exclusively on the trial court’s failure to apply
the doctrine of res judicata under the circumstances presented. As such, to
the extent the Hertlein Group intended to dispute the trial court’s resolution
of the Declaratory Judgment Action on its merits, we find this issue to be
waived. See, e.g., Giant Food Stores, LLC v. THF Silver Spring, 959
A.2d 438, 444 (Pa. Super. 2008).

* When reviewing the decision of the trial court in a declaratory judgment
action, pursuant to our standard of review, we are limited to determining
whether the trial court's findings are supported by substantial evidence,
whether an error of law was committed or whether the trial court abused its
discretion. Forest Glen Condominium Ass'n v. Forest Green Common
Ltd. Partnership, 900 A.2d 859, 861 (Pa. Super. 2006).

> ™A final valid judgment upon the merits by a court of competent
jurisdiction bars any future suit between the same parties or their privies on
the same cause of action.” Stevens Painton Corp. v. First State Ins.
Co., 746 A.2d 649, 654 (Pa. Super. 2000). The purpose of the res judicata
doctrine is “to minimize the judicial energy devoted to individual cases,
establish certainty and respect for court judgments, and protect the party
relying on the previous adjudication from vexatious litigation.” Id.

Application of the doctrine requires that the two actions possess the
following common elements: (1) identity of the thing sued upon; (2) identity

-~ 57_.
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that accordingly the trial court did not err in its resolution of the Declaratory

Judgment Action.

In the Original Action, the Hert

ein Group and Leitzinger disagreed

regarding which lands were excepted from the Lease Agreement. When the

trial court issued its opinion and order
the Wharton Cole Tract was excepted
regard to the Wooster Tract, it stated or]

Wharton Coal [sic] conveyeq
of the approximately 65 ac
Clayton Wooster. The deec
not except or reserve any p
it except or reserve any of t
rights. This would me
conveyance to Wooster,

ly that:

] approximately 20 acres
res he had in 1876 to a
to Clayton Wooster did
ortion of the fand nor did
he subsurface or mineral
an that following the
Wharton Coal had

approximately 45 acres remaining. In 1880 Wharton

Coal conveyed the ‘oils, coa

, fire clay, iron ore, and

other minerals’ to Weaver and Betts by agreement

dated March 3, 1880.

acres to convey subsurface

In 1880, Wharton Coal would
have only had available to

him approximately 45
rights to, as he had sold

20 acres to Clayton Wooster|in 1876. In fact, in the

conveyance to John Savel ...

that purports to convey

approximately 65 acres there is a paragraph that

excepts and reserves the
Clayton Wooster from the de

Trial Court Opinion, 6/5/07, at 5 (record

Careful review of this portion of t

| court found that the Wooster Tract was n

20 acres conveyed to
ed.

citations omitted).

from the Lease Agreement.

in the Original Action, it found that

With

he order shows that while the trial

ot a part of the Wharton Cole Tract,

of the cause of action; (3) identity of t

capacity of the parties. The essential i

he parties; and (4) identity of the
nquiry is whether the ultimate and

controlling issues have been decided in a prior proceeding where the parties

had an opportunity to appear and assert

-6 -

their rights. Id.
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it made no determination regarding whether the Wooster Tract was a part
of the lands subject to the Lease Agreement. The Hertlein Group did not
appeal this ruling. When the Hertlein Group filed its Declaratory Judgment
Action asking the trial court to “clarify” whether or not the Wooster Tract
was a part of the lands subject to the Lease Agreement, it therefore raised a
new issue not decided in the original case. As a result, the Declaratory
Judgment Action did not in\)olve a re-litigation of any of the issues decided in
the Original Action. Accordingly, we conclude that the res judicata doctrine
does not apply, and that the trial court acted within its discretion to take
new evidence before issuing its ruling in the Declaratory Judgment action.

Order affirmed.

Judgment Enter

: gf@&@( l/aﬂm@o

- Deputy Prothonotary

DATE: August 3, 2009
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Clearfield County Office of the Prothonotary and Clerk of Courts
5 William A. Shaw Jaclkd Kendrick Bonnie Hudson David S. Ammerman
3, Prothonotary/Clerk of Courts  Deputy Prothonotary/Clerk of Courts  Administrative Assistant  Solicitor

PO Box 549, Clearfielt, PA 16830 = Phore: (814) 765-2641 FxL. 1330 = Fax: (814) 765-7659 = www.clearfieldco.org

November 4, 2008

Superior Court of Pennsylvania
Office of the Prothonotary

600 Grant Building

Pittsburgh, PA 15219

RE: Eva Jane Hertlein; Edith M. Hertlein; Patsy L. Hertlein Kimble;
Frank T. Hertlein, Jr.; Glenn R. Hertlein; Timothy L. Hertlein;
Louise E. Hertlein Kirkwood; and G. Lee Hertlein, indiv. and as
Attorney-in-fact for the heirs of Frank T. Hertlein and Ivy E. Hertlein

\&
River Hill Coal Company, Inc., a Pennsylvania Corporation

and Leitzinger Land Company, Inc.
No. 2007-1448-CD
Superior Court No. 1254 WDA 2008

Dear Prothonotary:

Enclosed you will find a supplement to the above referenced record
appealed to your office. '

Sincerely,

F' L EQ | William A. Shaw

4 N%Gq() 4 2008 . Prothonotary

William A. Shaw
onotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS T
CLEARFIELD COUNTY, PENNSYLVANIA <

Eva Jane Hertlein Edith M. Hertlein g F ! L E D
¢ &

Patsy L. Hertein Kimble

Frank T. Hertlein Jr. Glenn R. Hertlein NOV 2 2008
Timothy L. Hertlein : "oy s /

Louise E. Hertlein Kirkwood Pmowmiam A sm»ﬁ"@
G. Lee Hertlein Frank T. Hertlein notary/Clerk of Coprg

Ivy E. Hertlein

Vs. Case No. 2007-01448-CD

River Hill Coal Company, Inc.
Leitzinger Land Company, Inc.

CERTIFICATE OF CONTENTS

NOW, this 4th day of November, 2008, the undersigned, Prothonotary or Deputy
Prothonotary of the Court of Common Pleas of Clearfield County, Pennsylvania, the said Court
of record, does hereby certify that attached is the original record of the case currently on Appeal.

An additional copy of this Certificate is enclosed with the original hereof and the Clerk or
Prothonotary of the Superior Court is hereby directed to acknowledge receipt of the Appeal
Record by executing such copy at the place indicated by forthwith returning the same to this

Court. [ .
o (ot M
William A. Shaw, Prothonotary
- oV 19 2008 |
Record, Etc. Received: i N Date:

i [’ f

(Signature &(;,%17!
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Clearfield County Office of the Prothonotary and Clerk of Courts

; William A. Shaw Jacki Kendrick Bonnie Hudson David S. Ammerman
% Prothonotary/Clerk of Courts  Deputy Prothonotary/Clerk of Courts  Administrative Assistant  Solicitor

PO Box 549, Clearfield, PA 16830 = Phone: (814) 765-2641 ExL. 1330 =  Fax: (814) 765-7659 = www.clearfieldco.org

Paul E. Cherry, Judge . James A. Naddeo, Esq.
Court of Common Pleas PO Box 552

230 E. Market Street 207 East Market St.
Clearfield, PA 16830 : Clearfield, PA 16830
David S. Ammerman, Esq. Peter F. Smith, Esq.
310 East Cherry Street PO Box 130
Clearfield, PA 16830 Clearfield, PA 16830

Eva Jane Hertlein; Edith M. Hertlein; Patsy L. Hertlein Kimble;

Frank T. Hertlein, Jr.; Glenn R. Hertlein; Timothy L. Hertlein;

Louise E. Hertlein Kirkwood; and G. Lee Hertlein, indiv. and as

Attorney-in-fact for the heirs of Frank T. Hertlein and Ivy E. Hertlein
Vs.

River Hill Coal Company, Inc., a Pennsylvania Corporation

and

Leitzinger Land Company, Inc.

Court No. 07-1448-CD; Superior Court No. 1254 WDA 2008

Dear Counsel:

Please be advised that a supplement to the above referenced record was forwarded
to the Superior Court of Pennsylvania on November 4, 2008.

Sincerely,

William A. Shaw
Prothonotary/Clerk of Courts



INTHE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

: No. 07-1448-CD
Eva Jane Hertlein; Edith M. Hertlein; Patsy L. Hertlein Kimble;
Frank T. Hertlein, Jr.; Glenn R. Hertlein; Timothy L. Hertlein;
Louise E. Hertlein Kirkwood; and G. Lee Hertlein, indiv. and as
Attorney-in-fact for the heirs of Frank T. Hertlein and Ivy E. Hertlein
Vs.
River Hill Coal Company, Inc., a Pennsylvania Corporation
and
Leitzinger Land Company, Inc.

ITEM DATE OF NAME OF NO. OF
NO. FILING : DOCUMENT PAGES
23 09/23/2008 | Letter to Superior Court, Re: Appeal Mailed September 23, 2008 05
24 09/30/2008 | Certificate of Contents 01
25 10/27/08 Order, Re: defects in case, Orders of June 27, 2008, and July 29, 2008, filed to 06-903- 02

CD be filed to 07-1448-CD. Judgment entered. Appellants Concise Statement to be

filed to 07-1448-CD by Appellant
26 10/27/08 Order of June 27, 2008, Re: acreage excluded 01
27 10/27/08 Order of July 29, 2008, Re: concise statement to be filed 0l
28 10/29/08 Praecipe to Enter Orders and Judgment 07
29 05

10/29/08 Plaintiffs” Concise Statement of Matters Complained of on Appeal




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

No. 07-1448-CD
Eva Jane Hertlein; Edith M. Hertlein; Patsy L. Hertlein Kimble;
Frank T. Hertlein, Jr.; Glenn R. Hertiein; Timothy L. Hertlein;
Louise E. Hertlein Kirkwood; and G. Lee Hertlein, indiv. and as
Attorney-in-fact for the heirs of Frank T. Hertlein and Ivy E. Hertlein
Vs.
River Hill Coal Company, Inc., a Pennsylvania Corporation
and
Leitzinger Land Company, Inc.

ITEM DATE OF NAME OF NO. OF
NO. FILING DOCUMENT PAGES
0l 09/05/2007 | Complaint-Action for Declaratory Judgment 81
02 10/04/2007 | Praecipe to Reinstate Complaint 02
03 10/08/2007 | Praecipe for Entry of Appearance 0l
04 10/08/2007 | Certificate of Service 01
05 10/23/2007 | Certificate of Service 03
06 10/24/2007 | Certificate of Service 01
07 10/24/2007 | Answer filed on behalf of Leitzinger Land Co., Inc. 05
08 11/02/2007 | Praecipe for Entry of Appearance 01
09 11/02/2007 | Certificate of Service 01
10 01/23/2008 | Sheriff Return 03
11 02/25/2008 | Answer filed on behalf of River Hill Coal Company 05
12 02/25/2008 | Certificate of Service 0l
13 04/24/2008 | Motion for Hearing with Order scheduling hearing filed April 29, 2008 04
14 04/30/2008 | Certificate of Service 02
15 05/19/2008 | Order, Re: counsel to file appropriate letter brief 01
16 07/14/2008 { Motion for Reconsideration 14
17 07/28/2008 | Notice of Appeal to High Court 10
18 07/30/2008 | Order, Re: Status Conference scheduled (Certified copy-original filed to 06-903-CD) 02
19 08/11/2008 | Appeal Docket Sheet, 1254 WDA 2008 06
20 09/04/2008 | Transcript of Proceedings with Exhibits, Re: Evidentiary Hearing held before Paul E. Separate

Cherry, Judge, on May 16, 2008 Cover
21 09/04/2008 | Notice, Re: Objections to Transcript 0l
22 09/23/2008 | Letters, Re: Notification of mailing appeal mailed to James A. Naddeo, Esq; David S. 04

Ammerman, Esq.; and Peter F. Smith, Esq. with certified copies of docket sheet and
Document listing required by Pa.R.A.P. 1931 (c).

**Appeal Mailed to Superior Court September 23, 2008**
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Date: 11/4/2008 Clearfield County Court of Common Pleas
Time: 04:05 PM ROA Report
Page 1 of 3 Case: 2007-01448-CD

Current Judge: Paul E. Cherry
Eva Jane Hertlein, et alvs.River Hill Coal Company, Inc., et al

Civil Other-COUNT

Date Judge

User: BHUDSON

9/5/2007 New Case Filed.

Filing: Complaint-Action for Declaratory Judgment, situated in Karthaus
Township Paid by: Naddeo, James A. (attorney for Hertlein, Eva Jane)
Receipt number: 1920556 Dated: 09/05/2007 Amount: $85.00 (Check) 3Ct
Atty.

10/4/2007 Filing: Praecipe to Reinstate Complaint Paid by: Naddeo, James A
(attorney for Hertlein, Eva Jane) Receipt number: 1920930 Dated:
10/04/2007 Amount: $7.00 (Check) Filed by s/ James A. Naddeo, Esquire
1 Compl. reinstated to Sheriff

10/8/2007 Praecipe For Entry of Appearance, filed on behalf of Leitzinger Land
Company, Inc., filed by s/ Peter F. Smith, Esquire. No CC

Certificate of Service, copy of the Praecipe For Entry of Appearance served
upon James A. Naddeo and David S. Ammerman by First Class Mail on
10-5-07. No CC

10/23/2007 Certificate of Service, filed. That a true and correct copy of Important Notice
was served on River Hill Coal Company on the 12th day of October 2007 by
certified mail, filed by s/ James A. Naddeo Esq. 1CC Atty.

10/24/2007 Certificate of Service, filed. Served a true and correct copy of the Answer file
on behalf of Leitzinger Land Co. Inc. by first class mail on James A. Naddeo
Esq., filed by s/ Peter F. Smith Esq. No CC.

Answer Filed on Behalf of Leitzinger Land Co., Inc., filed by s/ Peter F.
Smith, Esquire. 3CC Atty. P. Smith

11/2/12007 Praecipe For Entry of Appearance, filed on behalf of River Hill Coal
Company, Inc. Filed by s/ David S. Ammerman, Esquire. No CC

Certificate of Service, filed. Served a true and correct copy of the Praecipe f
Entry of Appearance filed in this matter on Peter F. Smith Esq and James A
Naddeo Esq by first class mail, filed by s/ David S. Ammerman Esq. No CC.

1/23/2008 Sheriff Return, September 20, 2007 at 1:44 pm Served the within Complaint
for Declaratory Judgment on River Hill Coal Company Inc by handing to Ger
Wood.
October 2, 2007 at 1:31 pm Served the within Complaint for Declaratory
Judgment on Leitzinger Land Company Inc. by handing to James Leitzinger
So Answers, Chester A. Hawkins, Sheriff by s/Marilyn Hamm
Shff Hawkins costs pd by Naddeo $62.96

2/25/2008 Answer filed on behalf of River Hill Coal Company, Inc. filed by Atty.
Ammerman 3 Cert. to Atty.

Certificate of Service, filed by Atty. Ammerman no cert. copies.
Served copy of Answer on Atty. Naddeo & Atty. Smith.

1/24/2008 Motion For Hearing, filed by s/ James A. Naddeo, Esquire. 2CC Atty.
Naddeo '

No Judge
No Judge

No Judge

No Judge

No Judge

No Judge

No Judge

No Judge

No Judge -

No Judge

No Judge

No Judge
No Judge

No Judge

$/29/2008 Order, this 25th day of April, 2008, this case will be heard before the Court Paul E. Cherry

on the 16th day of May, 2008, at 1:30 p.m. Courtroom 2. By The Court, /s/
Paul E. Cherry, Judge. 2CC Atty. Naddeo

$/30/2008 Certificate of Service, a certified copy of Motion for Hearing was served upo Paul E. Cherry

David S. Ammerman, Esquire, and Peter F. Smith, Esquire, by First-Class
Mail on the 30th day of April, 2008. Filed by s/ James A. Naddeo, Esquire.
No CC
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- Date: 11/4/2008 - Clearfield County Court of Common Pleas User: BHUDSON
Time: 04:05 PM ROA Report

Page 2 of 3 Case: 2007-01448-CD

Current Judge: Paul E. Cherry
Eva Jane Hertlein, et alvs.River Hill Coal Company, Inc., et al

Civil Other-COUNT
Date Judge

5/19/2008 Order, this 16th day of May, 2008, following hearing on the action for Paul E. Cherry
declaratory judgment, it is Ordered that counsel provide the Court with
appropriate letter brief by no later than June 6, 2008. By The Court, /s/ Paul
E. Cherry, Judge. 1CC
Attys; Naddeo, D. Ammerman, P. Smith

7/14/2008 Motion for Reconsideration, filed by s/James A. Naddeo, Esq. Two CC Paul E. Cherry
Attorney Naddeo ‘
7/128/2008 Filing: Notice of Appeal to High Court Paid by: Naddec, James A. (attorney Paul E. Cherry

for Hertlein, Eva Jane) Receipt number: 1925150 Dated: 7/28/2008
Amount: $50.00 (Check) filed by s/James A. Naddeo, Esq. Six CC Attorney
Naddeo One CC and check for $60.00 to Superior Court

7/30/2008 Order, AND NOW, this 29th day of July 2008, it is the ORDER of this Court Paul E. Cherry
that Status Conference with regard to this matter shall be and is hereby
scheduled for the 8th day of August 2008, beginning at 9:00 a.m. in Judge's
Chambers, of the Clearfield County Courthouse, Clearfield PA. BY THE
COURT: /s/ Paul E. Cherry, Judge. 1CC Atty Naddeo, D. Ammerman and P
Smith. (original to 06-903-CD)

3/11/2008 Appeal Docket Sheet, filed. No CC Paul E. Cherry
1254 WDA 2008
3/4/2008 Transcript of Proceedings, with Exhibits, filed. Evidentiary Hearing, held Paul E. Cherry

before Paul E. Cherry, Judge, on May 16, 2008.

Notice, if no objections are made to the text of the transcript within five days Paul E. Cherry
after such notice, the transcript will become part of the record upon being

filed in the Prothonotary's Office. Filed by s/ Thomas D. Snyder, Court

Reporter.

3/23/2008 September 23, 2008, Mailed Appeal to Superior Court. Paul E. Cherry
September 23, 2008, Letters, Re: Notification of mailing appeal mailed to
James A. Naddeo, Esq; David S. Ammerman, Esq.; and Peter F. Smith,
Esq. with certified copies of docket sheet and Document listing required by
Pa.R.AP. 1931 (c).

September 23, 2008, Mailed Appeal to Superior Court. Paul E. Cherry
September 23, 2008, Letter to Superior Court, Re: Appeal Mailed.
3/30/2008 Certificate of Contents, original record sent to superior Court on Sept. 23, Paul E. Cherry

2008, and received by Superior Court on Sept. 25, 2008.

10/27/2008 Order, AND NOW, this 24th day of October, 2008, the Court being cognizan Paul E. Cherry
of defects in above-captioned case it is the Order of this Court as follows:
1. This Court's Order of June 27, 2008, filed to civil term and number
06-903-CD on the same date shall be filed to the above term and number.
2. The Prothonotary is directed to enter judgment in the above-captioned
case in favor of Defendants and against Plaintiffs.
3. This Court's Order of July 29, 2008, filed to civil term and number
06-903-CD on July 30, 2008, shall be filed to the above term and number.
4. Appellants Concise Statement of Matters Complained of on appeal fited ¢
August 20, 2008, to civil term and number 06-903-CD shall be filed to the
above term and number by the Appellant.
BY THE COURT: /s/Paut E. Cherry, Judge Three CC Attorney Naddeo
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Date:  11/4/2008
Time: 04:05 PM
Page 3 of 3

Clearfield County Court of Common Pleas User. BHUDSON
ROA Report
Case: 2007-01448-CD
Current Judge: Paul E. Cherry

Eva Jane Hertlein, et alvs.River Hill Coal Company, Inc,, et al

Date

Civil Other-COUNT
Judge

10/27/2008

10/29/2008

Order, this 27th day of June, 2008, AGAIN, this court finds the approximatel Paul E. Cherry
20 acres conveyed to Clayton Wooster in 1876 was excluded from the 1950

lease agreement Frank Hertlein, Leitzinger Bros. Realty Company and

Edward Redding. By The Court, /s/ Paul E. Cherry, Judge. Filed per Court

Order of October 24, 2008.

Order AND NOW, this 29th day of July 2008, the Court having been notified Paul E. Cherry
of Appeal to the Superior Court of Pennsylvania in the above captioned

matter, it is the ORDER of this Court that Appellant file a concise statement

of the matters complained of on said Appeal no later than twenty-one (21)

days therefrom, as set forth in Rule 1925(b) of the Rules of Appellate

Procedure. Statement shal! be filed of record and shall be served upon the

Judge pursuant to paragraph (b)(1). Any issue not properly included in the

Statement timely filed and served pursuant to subdivision (b) shall be

deemed waived. BY THE COURT: /s/ Paul E. Cherry, Judge. Filed per Cour

Order of October 24, 2008.

Praecipe to Enter Orders and Judgment, filed by Atty. Naddeo, 4 Cert. to Paul E. Cherry
Atty.

Enter Order dated the 27th day of June, 2008 and Order dated the 29th day

of July, 2008 to case number 06-903-CD. Judgment entered in favor of

Defendants and against Plaintiffs ’

Plaintiffs' Concise Statement of Matters Complained of on Appeal, filed by Paul E. Cherry
Atty. Naddeo 3 Cert. to Atty.

I Wereby certify this to be a true
and attested cooy of the ariginal
statgmant filed in this 2asa.

MOV 04 2608

(e ’g
+ . AP £ 997
Attest. . Prothone tary/

Clercof Scurt:



Date: 11/4/2008 Clearfield County Court of Common Pleas User: BHUDSON
Time: 03:16 PM : ROA Report

Page 1 of 1 Case: 2007-01448-CD

Current Judge: Paul E. Cherry
Eva Jane Hertlein, et alvs.River Hill Coal Company, Inc., et al

Civil Other-COUNT

Date Selected Items , ' Judge

9/23/2008 September 23, 2008, Mailed Appeal to Superior Court. Paul E. Cherry
September 23, 2008, Letters, Re: Notification of mailing appeal mailed to
James A. Naddeo, Esq; David' S. Ammerman, Esq.; and Peter F. Smith,
Ba Esa. with certified copies of docket sheet and Document listing required by
Pa.R.A.P. 1931 (c).

September 23, 2008, Mailed Appeal to Superior Court. Paul E. Cherry
~soeptember 23, 2008, Letter to Superior Court, Re: Appeal Mailed. 5

9/30/2008 Certificate of Contents, original record sent to superior Court on Sept. 23, \ Paul E. Cherry
'2008, and received by Superior Court on Sept. 25, 2008.

10/27/2008 Order, AND NOW, this 24th day of October, 2008, the Court being cognizan Paul E. Cherry
of defects in above-captioned case it is the Order of this Court as follows:
1. This Court's Order of June 27, 2008, filed to civil term and number

@ 06-903-CD on the same date shall be filed to the above term and number. Q

2. The Prothonotary is directed to enter judgment in the above-captioned
case in favor of Defendants and against Plaintiffs.
3. This Court's Order of July 29, 2008, filed to civil term and number
06-903-CD on July 30, 2008, shall be filed to the above term and number.
4. Appellants Concise Statement of Matters Complained of on appeal filed ¢
August 20, 2008, to civil term and number 06-903-CD shall be filed to the
above term and number by the Appellant.
BY THE COURT: /s/Paul E. Cherry, Judge Three CC Attorney Naddeo

Order, this 27th day of June, 2008, AGAIN, this court finds the approximatel Paul E. Cherry
20 acres conveyed to Clayton Wooster in 1876 was excluded from the 1950
@ lease agreement Frank Hertlein, Leitzinger Bros. Realty Company and
Edward Redding. By The Court, /s/ Paul E. Cherry, Judge. Filed per Court
Order of October 24, 2008.

Order AND NOW, this 28th day of July 2008, the Court having been notified Paul E. Cherry
of Appeal to the Superior Court of Pennsylvania in the above captioned
matter, it is the ORDER of this Court that Appellant file a concise statement
of the matters complained of on said Appeal no later than twenty-one (21)
days therefrom, as set forth in Rule 1925(b) of the Rules of Appellate
@ Procedure. Statement shall be filed of record and shall be served upon the
Judge pursuant to paragraph (b)(1). Any issue not properly included in the
Statement timely filed and served pursuant to subdivision (b) shall be
deemed waived. BY THE COURT: /s/ Paul E. Cherry, Judge. Filed per Cour
Order of October 24, 2008.

10/29/2008 Praecipe to Enter Orders and Judgment, filed by Atty. Naddeo, 4 Cert.to Paul E. Cherry
Atty. . '
Enter Order dated the 27th day of June, 2008 and Order dated the 29th day
of July, 2008 to case number 06-903-CD. Judgment entered in favor of
Defendants and against Plaintiffs '

@ Plaintiffs’ Concise Statement of Matters Complained of on Appeal, filed by , Paul E. Cherry

Atty. Naddeo 3 Cert. to Atty. 5
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Paul E. Cherry, Judge James A. Naddeo, Esq. s o
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Clearfield, PA 16830 ‘Clearfield, PA 16830
David S. Ammerman, Esq. Peter F. Smith, Esq.
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Clearfield, PA 16830

Eva Jane Hertlein; Edith M. Hertlein; Patsy L. Hertlein Kimble;

Frank T. Hertlein, Jr.; Glenn R. Hertlein; Timothy L. Hertlein;

Louise E. Hertlein Kirkwood; and G. Lee Hertlein, indiv. and as

Attorney-in-fact for the heirs of Frank T. Hertlein and Ivy E. Hertlein
Vs. ’

River Hill Coal Company, Inc., a Pennsylvania Corporation

and

Leitzinger Land Company, Inc.

Court No. 07-1448-CD; Superior Court No. 1254 WDA 2008

Dear Counsel:

Please be advised that the above referenced record was forwarded to the Superior
Court of Pennsylvania on September 23, 2008. '

Sincerely,

(ot e,

William A. Shaw '
Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

No. 07-1448-CD
Eva Jane Hertlein; Edith M. Hertlein; Patsy L. Hertlein Kimble;
Frank T. Hertlein, Jr.; Glenn R. Hertlein; Timothy L. Hertlein;
Louise E. Hertlein Kirkwood; and G. Lee Hertlein, indiv. and as
Attorney-in-fact for the heirs of Frank T. Hertlein and Ivy E. Hertlein
Vs.
River Hill Coal Company, Inc., a Pennsylvania Corporation
and
Leitzinger Land Company, Inc.

ITEM DATE OF NAME OF NO. OF
NO. FILING DOCUMENT PAGES
01 09/05/2007 [ Complaint-Action for Declaratory Judgment 81
02 10/04/2007 | Praecipe to Reinstate Complaint 02
03 10/08/2007 | Praecipe for Entry of Appearance 0l
04 10/08/2007 | Certificate of Service 01
05 10/23/2007 | Certificate of Service 03
06 10/24/2007 | Certificate of Service 01
07 10/24/2007 | Answer filed on behalf of Leitzinger Land Co., Inc. 05
08 11/02/2007 | Praecipe for Entry of Appearance 01
09 11/02/2007 | Certificate of Service 01
10 01/23/2008 | Sheriff Return 03
11 02/25/2008 | Answer filed on behalf of River Hill Coal Company 05
12 02/25/2008 | Certificate of Service 01
13 04/24/2008 | Motion for Hearing with Order scheduling hearing filed April 29, 2008 04
14 04/30/2008 | Certificate of Service 02
15 05/19/2008 | Order, Re: counsel to file appropriate letter brief 01
16 07/14/2008 | Motion for Reconsideration 14
17 07/28/2008 | Notice of Appeal to High Court 10
18 07/30/2008 | Order, Re: Status Conference scheduled (Certified copy-original filed to 06-903-CD) 02
19 08/11/2008 [ Appeal Docket Sheet, 1254 WDA 2008 06
20 09/04/2008 | Transcript of Proceedings with Exhibits, Re: Evidentiary Hearing held before Paul E. Separate

Cherry, Judge, on May 16, 2008 Cover
21 09/04/2008 [ Notice, Re: Objections to Transcript 01




lrate: 9723/2008
Time: 10:08 AM
Page 2 of 2

Clearfield County Court of Common Pleas
ROA Report
Case: 2007-01448-CD
Current Judge:.Raul,E. Cherry

User: BHUDSON

(ate: 9/23/2008
Time: 10:08 AM
Page 1 of 2

Clearfield County Court of Common Pleas
ROA Report
Case: 2007-01448-CD
Current Judge: Paul E. Cherry

Eva Jane Hertlein, et alvs.River Hill Coal Company, Inc., et al

Date

Civil Other-COUNT
Judge

User. BHUDSON

9/5/2007

10/4/2007

10/8/2007

10/23/2007

10/24/2007

11/2/2007

1/23/2008

2/25/2008

4/24/2008

4/29/2008

4/30/2008

New Case Filed. No Judge

Filing: Complaint-Action for Declaratory Judgment, situated in Karthaus No Judge
Township Paid by: Naddeo, James A. (attorney for Hertlein, Eva Jane)

Receipt number: 1820556 Dated: 09/05/2007 Amount: $85.00 (Check) 3Ct

Atty.

Filing: Praecipe to Reinstate Complaint Paid by: Naddeo, James A. No Judge
(attorney for Hertlein, Eva Jane) Receipt number: 1920930 Dated:

10/04/2007 Amount: $7.00 (Check) Filed by s/ James A. Naddeo, Esquire

1 Compl. reinstated to Sheriff *

Praecipe For Entry of Appearance, filed on behalf of Leitzinger Land No Judge
Company, Inc., filed by s/ Peter F. Smith, Esquire. No CC

Certificate of Service, copy of the Praecipe For Entry of Appearance served No Judge
upon James A. Naddeo and David S. Ammerman by First Class Mail on
10-5-07. No CC

Certificate of Service, filed. That a true and cbrrect copy of Important Notice No Judge
was served on River Hill Coal Company on the 12th day of October 2007 by
certified mail, filed by s/ James A. Naddeo Esq. 1CC Atty.

Certificate of Service, filed. Served a true and correct copy of the Answer file No Judge
on behalf of Leitzinger Land Co. Inc. by first class mail on James A. Naddeo
Esq., filed by s/ Peter F. Smith Esq. No CC.

Answer Filed on Behalf of Leitzinger Land Co., Inc., filed by s/ Peter F. No Judge
Smith, Esquire. 3CC Atty. P. Smith

Praecipe For Entry of Appearance, filed on behalf of River Hill Coal No Judge
Company, Inc. Filed by s/ David S. Ammerman, Esquire. No CC

Certificate of Service, filed. Served a true and correct copy of the Praecipe f No Judge
Entry of Appearance filed in this matter on Peter F. Smith Esq and James A
Naddeo Esq by first class mail, filed by s/ David S. Ammerman Esq. No CC.

Sheriff Return, September 20, 2007 at 1:44 pm Served the within Complaint No Judge
for Declaratory Judgment on River Hill Coal Company Inc by handing to Ger

Wood.

October 2, 2007 at 1:31 pm Served the within Complaint for Declaratory

Judgment on Leitzinger Land Company Inc. by handing to James Leitzinger

So Answers, Chester A. Hawkins, Sheriff by s/Marilyn Hamm

Shiff Hawkins costs pd by Naddeo $62.96

Answer filed on behalf of River Hill Coal Company, Inc. filed by Atty. No Judge
Ammerman 3 Cert. to Atty.

Certificate of Service, filed by Atty. Ammerman no cert. copies. No Judge
Served copy of Answer on Atty. Naddeo & Atty. Smith.

Motion For Hearing, fited by s/ James A. Naddeo, Esquire. 2CC Atty. No Judge
Naddeo

Order, this 25th day of April, 2008, this case will be heard before the Court Paul E. Cherry

on the 16th day of May, 2008, at 1:30 p.m. Courtroom 2. By The Court, /s/
Paul E. Cherry, Judge. 2CC Atty. Naddeo

Certificate of Service, a certified copy of Motion for Hearing was served upo Paul E. Cherry

David S. Ammerman, Esquire, and Peter F. Smith, Esquire, by First-Class
Mail on the 30th day of April, 2008. Filed by s/ James A. Naddeo, Esquire.
No CC
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Dafe: 19/16/2008 Clearfield County Court of Common Pleas User: BHUDSON
Time: 02:09 PM ‘ ROA Report
Page 1 of 2 ~ Case: 2007-01448-CD

Current Judge: Paul E. Cherry

Eva Jane Hertlein, et alvs.River Hill Coal Company, Inc., et al

Civil Other-COUNT

Date Judge
9/5/2007 New Case Filed. ' ' No Judge
Filing: Complaint-Action for Declaratory Judgment, situated in Karthaus ‘ No Judge
Township Paid by: Naddeo, James A. (attorney for Hertlein, Eva Jane) g
Receipt number: 1920556 Dated: 09/05/2007 Amount; $85.00 (Check) 3Ct
Atty.
10/4/2007 Filing: Praecipe to Reinstate Complaint Paid by: Naddeo, James A. No Judge
(attorney for Hertlein, Eva Jane) Receipt number: 1920930 Dated: o
10/04/2007 Amount: $7.00 (Check) Filed by s/ James A. Naddeo, Esquire
1 Compl. reinstated to Sheriff
10/8/2007 Praecipe For Entry of Appearance, filed on behalf of Leitzinger Land | -No Judge
@Company, Inc., filed by s/ Peter F. Smith, Esquire. No CC
Certificate of Service, copy of the Praecipe For Entry of Appearance served No Judge
upon James A. Naddeo and David S. Ammerman by First Class Mail on )
@ 10-5-07. No CC ,
10/23/2007 __ Certificate of Service, filed. That a true and correct copy of Important Notice No Judge
(5 )was served on River Hill Coal Company on the 12th day of October 2007 by 3
certified mail, filed by s/ James A. Naddeo Esqg. 1CC Atty.
10/24/2007 Certificate of Service, filed. Served a true and correct copy of the Answer file No Judge
on behalf of Leitzinger Land Co. Inc. by first class mail on James A. Naddeo \
Esq., filed by s/ Peter F. Smith Esq. No CC.
nswer Filed on Behalf of Leitzinger Land Co., Inc., filed by s/ Peter F.s No Judge
mith, Esquire. 3CC Atty. P. Smith
11/2/2007 @ Praecipe For Entry of Appearance, filed on behalf of River Hill Coal No Judge
Company, Inc. Filed by s/ David S. Ammerman, Esquire. No CC |
Certificate of Service, filed. Served a true and correct copy of the Praecipe f No Judge
Entry of Appearance filed in this matter on Peter F. Smith Esq and James A \
Naddeo Esq by first class mail, filed by s/ David S. Ammerman Esq. No CC.
1/23/2008 Sheriff Return, September 20, 2007 at 1:44 pm Served the within Complaint No Judge
@for Declaratory Judgment on River Hill Coal Company Inc by handing to Ger3
Wood.
October 2, 2007 at 1:31 pm Served the within Complaint for Declaratory
Judgment on Leitzinger Land Company Inc. by handing to James Leitzinger
So Answers, Chester A. Hawkins, Sheriff by s/Marilyn Hamm
Shff Hawkins costs pd by Naddeo $62.96
2/25/2008 ) Answer filed on behalf of River Hill Coal Company, Inc. filed by Atty. No Judge
O Ammerman 3 Cert. to Atty. _5
Certificate of Service, filed by Atty. Ammerman no cert. copies. No Judge
@ Served copy of Answer on Atty. Naddeo & Atty. Smith.
4/24/2008 @ Motion For Hearing, filed by s/ James A. Naddeo, Esquire. 2CC Atty. No Judge
Naddeo '
4/29/2008 Order, this 25th day of April, 2008, this case will be heard before the Court Paul E. Cherry
n the 16th day of May, 2008, at 1:30 p.m. Courtroom 2. By The Court, /s/
Paul E. Cherry, Judge. 2CC Atty. Naddeo
4/30/2008 Certificate of Service, a certified copy of Motion for Hearing was served upo Paul E. Cherry

David S. Ammerman, Esquire, and Peter F. Smith, Esquire, by First-Class
Mail on the 30th day of April, 2008. Filed by s/ James A. Naddeo, Esquire. 9
No CC
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Date: 9/16/2008 Clearfield County Court of Common Pleas User: BHUDSON
Time: 02:09 PM : ROA Report

Page 2 of 2 Case: 2007-01448-CD

Current Judge: Paul E. Cherry
Eva Jane Hertlein, et alvs.River Hill Coal Company, Inc., et al

Civil Other-COUNT
Date . Judge

5/19/2008 Order, this 16th day of May, 2008, following hearing on the action for Paul E. Cherry
declaratory judgment, it is Ordered that counsel provide the Court with
appropriate letter brief by no later than June 6, 2008. By The Court, /s/ Paull
E. Cherry, Judge. 1CC
Attys; Naddeo, D. Ammerman, P. Smith

7/14/2008 otion for Reconsideration, filed by s/James A. Naddeo, Esq. Two CC Paul E. Cherry
Attorney Naddeo . 'L/
7/28/2008 Filing: Notice of Appeal to High Court Paid by: Naddeo, James A. (attorney Paul E. Cherry

/1 for Hertlein, Eva Jane) Receipt number: 1925150 Dated: 7/28/2008
\ Y/ Amount: $50.00 (Check) filed by s/James A. Naddeo, Esq. Six CC Attorney
Naddeo One CC and check for $60.00 to Superior Court

7/30/2008 Order, AND NOW, this 29th day of July 2008, it is the ORDER of this Court Paul E. Cherry
that Status Conference with regard to this matter shall be and is hereby
scheduled for the 8th day of August 2008, beginning at 9:00 a.m. in Judge's c;z
@ Chambers, of the Clearfield County Courthouse, Clearfield PA. BY THE
COURT: /s/ Paul E. Cherry, Judge. 1CC Atty Naddeo, D. Ammerman and P

Smith. (original to 06-903-CD) cc
8/11/2008 Appeal Docket Sheet, filed. No Cé‘o @5:_/ LODA Jale e Paul E. Cherry
9/4/2008 Transcript of Proceedings, with Exhibits, filed. Evidentiary Hearing, hFId Paul E. Cherry
before Paul E. Cherry, Judge, on may 16, 2008. SiC

Notice, if no objections are made to the text of the transcript within five days Paul E. Cherry
after such notice, the transcript will become part of the record upon being

filed in the Prothonotary's Office. Filed by s/ Thomas D. Snyder, Court l

Reporter.




Date

Clearfield County Court of Common Pleas
ROA Report
Case: 2007-01448-CD
Current Judge: Paul E. Cherry

Civil Other-COUNT

User: DPETERS

Judge

9/5/2007

10/4/2007

10/8/2007

10/23/2007

10/24/2007

11/2/2007

1/23/2008

2/25/2008

4/24/2008

4/29/2008

4/30/2008

New Case Filed.

Filing: Complaint-Action for Declaratory Judgment, situated in Karthaus
Township Paid by: Naddeo, James A. (attorney for Hertlein, Eva Jane)
Receipt number: 1920556 Dated: 09/05/2007 Amount: $85.00 (Check)
3CC Atty. :

Filing: Praecipe to Reinstate Complaint Paid by: Naddeo, James A.
(attorney for Hertlein, Eva Jane) Receipt number: 1920930 Dated:
10/04/2007 Amount: $7.00 (Check) Filed by s/ James A. Naddeo,
Esquire. 1 Compl. reinstated to Sheriff

Praecipe For Entry of Appearance, filed on behalf of Leitzinger Land
Company, Inc., filed by s/ Peter F. Smith, Esquire. No CC

Certificate of Service, copy of the Praecipe For Entry of Appearance served
upon James A. Naddeo and David S. Ammerman by First Class Mail on
10-5-07. No CC

Certificate of Service, filed. That a true and correct copy of Important Notice
was served on River Hill Coal Company on the 12th day of October 2007 by
certified mail, filed by s/ James A. Naddeo Esg. 1CC Atty.

Certificate of Service, filed. Served a true and correct copy of the Answer
filed on behalf of Leitzinger Land Co. Inc. by first class mail on James A.
Naddeo Esq., filed by s/ Peter F. Smith Esq. No CC.

Answer Filed on Behalf of Leitzinger Land Co., Inc., filed by s/ Peter F.
Smith, Esquire. 3CC Atty. P. Smith

Praecipe For Entry of Appearance, filed on behalf of River Hill Coal
Company, Inc. Filed by s/ David S. Ammerman, Esquire. No CC

Certificate of Service, filed. Served a true and correct copy of the Praecipe
for Entry of Appearance filed in this matter on Peter F. Smith Esq and
James A. Naddeo Esq by first class mail, filed by s/ David S. Ammerman
Esqg. No CC.

Sheriff Return, September 20, 2007 at 1:44 pm Served the within
Complaint for Declaratory Judgment on River Hill Coal Company Inc by
handing to Gene Wood.

October 2, 2007 at 1:31 pm Served the within Complaint for Declaratory
Judgment on Leitzinger Land Company Inc. by handing to James
Leitzinger. So Answers, Chester A. Hawkins, Sheriff by s/Marilyn Hamm
Shff Hawkins costs pd by Naddeo $62.96

Answer filed on behalf of River Hill Coal Company, Inc. filed by Atty.
Ammerman 3 Cert. to Atty.

Certificate of Service, filed by Atty. Ammerman no cert. copies.
Served copy of Answer on Atty. Naddeo & Atty. Smith.

Motion For Hearing, filed by s/ James A. Naddeo, Esquire. 2CC Atty.
Naddeo

Order, this 25th day of April, 2008, this case will be heard before the Court
on the 16th day of May, 2008, at 1:30 p.m. Courtroom 2. By The Court, /s/
Paul E. Cherry, Judge. 2CC Atty. Naddeo

Certificate of Service, a certified copy of Motion for Hearing was served
upon David S. Ammerman, Esquire, and Peter F. Smith, Esquire, by
First-Class Mail on the 30th day of April, 2008. Filed by s/ James A,
Naddeo, Esquire. No CC

No Judge
No Judge

No Judge

No Judge

No Judge

No Judge

No Judge

No Judge
No Judge

No Judge

No Judge

No Judge
No Judge
No Judge

Paul E. Cherry

Paul E. Cherry
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Clearfield County Court of Common Pleas

User: DPETERS

(attorney for Hertlein, Eva Jane) Receipt number: 1925150 Dated:
7/28/2008 Amount: $50.00 (Check) filed by s/James A. Naddeo, Esq. Six
CC Attorney Naddeo One CC and check for $60.00 to Superior Court

|
‘~.~\\/ 7eat36 AM ROA Report
Page 2 of 2 Case: 2007-01448-CD
Current Judge: Paul E. Cherry
Civil Other-COUNT
Date Judge
5/19/2008 Order, this 16th day of May, 2008, following hearing on the action for Paul E. Cherry
declaratory judgment, it is Ordered that counsel provide the Court with
appropriate letter brief by no later than June 6, 2008. By The Court, /s/
Paul E. Cherry, Judge. 1CC
Attys; Naddeo, D. Ammerman, P. Smith
7/14/2008 Motion for Reconsideration, filed by s/James A. Naddeo, Esq. Two CC Paul E. Cherry
: Attorney Naddeo
7/28/2008 Filing: Notice of Appeal to High Court Paid by: Naddeo, James A. Paul E. Cherry



