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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

LIANN J. BEARD, NO.07- 301§¢ -CD.
Plaintiff, Type of Case:
vs. Tyge of Pleading: COMPLAINT
DANIEL MILLER, t/d/b/aD & M Filed on Behalf of:
CONSTRUCTION, PLAINTIFF

Defendant. Counsel of Record:

BENJAMIN S. BLAKLEY, III
Supreme Court No. 26331

BLAKLEY& JONES
90 Beaver Drive, Box 6
DuBois, Pa 15801
(814) 371-2730

A )
- :’l.}’..“:!_/:f%pd.
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 William A. Sthew” ACC
rothonotary/Clerk of Courtg



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

LIANN J. BEARD,

)

)

Plaintiff, )

)

vs. ) NO.07- -CD.

)

DANIEL MILLER, t/d/b/aD & M )
CONSTRUCTION, )
)

Defendant. )

)

NOTICE TO DEFEND

YOU HAVE BEEN SUED IN COURT. IF YOU WISH TO DEFEND AGAINST
THE CLAIMS SET FORTH IN THE FOLLOWING PAGES, YOU MUST TAKE ACTION
WITHIN TWENTY (20) DAYS AFTER THIS COMPLAINT IS SERVED, BY ENTERING A
WRITTEN APPEARANCE PERSONALLY OR BY ATTORNEY AND FILING IN WRITING
WITH THE COURT YOUR DEFENSES OR OBJECTIONS TO THE CLAIMS SET FORTH
AGAINST YOU. YOU ARE WARNED THAT IF YOU FAIL TO DO SO, THE CASE MAY
PROCEED WITHOUT YOU AND AN ORDER MAY BE ENTERED AGAINST YOU BY THE
COURT WITHOUT FURTHER NOTICEFOR ANY MONEY CLAIMED IN THE COMPLAINT
REQUESTED BY PLAINTIFF. YOU MAY LOSE MONEY OR PROPERTY OR OTHER
RIGHTS IMPORTANT TO YOU.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF
YOUDONOT HAVE ALAWYER OR CANNOT AFFORD ONE, GO TO ORTELEPHONE
THE OFFICE SET FORTH BELOW TO FIND OUT WHERE YOU CAN GET LEGAL
HELP.

Daniel J. Nelson
Court Administrator
Clearfield County Courthouse
230 East Market Street
Clearfield, PA 16830
(814) 765-2641



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

LIANN J. BEARD, )
)
Plaintiff, )

) 2919

Vs. ) NO.07-6+2-C.D.
)
DANIEL MILLER, t/d/b/aD & M )
CONSTRUCTION, )
)
Defendant. )
)
COMPLAINT

AND NOW, comes Plaintiff, LIANN J. BEARD, by and through her attorneys,
BLAKLEY & JONES, and files the following Complaint against Defendant, DANIEL MILLER,
t/d/b/a D & M CONSTRUCTION, of which the following is a statement:

1. Plaintiff is LIANN J. BEARD, an adult individual residing at 216 North Street,
Rockton, Clearfield County, Pennsylvania.

2. Defendant is DANIEL MILLER, and adult individual, trading and doing business
as D & M CONSTRUCTION, with its place of business being located at 171 Miller’s Cove
Drive, DuBois, Clearfield County, Pennsylvania.

3. At all times material hereto, the Plaintiff was the owner of real property located at
216 North Street, Rockton, Clearfield County, Pennsylvania.

4, At all times material hereto, the Defendant was in the business of residential

remodeling and general construction.



5. During the autumn of 2006, the Defendant did orally contract with the Plaintiff for
the placement of a metal roof on her residence located at 216 North Street, Rockton, Clearfield
County, Pennsylvania, the construction of a wraparound porch, two additions, replacement of
windows, gutters and down spouts and the placement of new siding, soffit and fascia on the
aforesaid property, all for the'agreed upon price of $29,568.00.

6. In furtherance of the parties’ oral agreement, the Plaintiff did, during October,
2006, advance to the Defendant the sum of $18,000.00.

COUNT I- BREACH OF CONTRACT

7. Plaintiff incorporates by reference Paragraphs 1 through 6 of this Complaint as if
the same were fully set forth herein.

8. The Defendant commenced work upon the Plaintiff’s residence during October of
2006; however, during the later part of November, 2006, the Defendant, without prior notice,
ceased work on Plaintiff’s property prior to completing his contractual obligations.

9. During the course of his performance of his contractual obligations under the
parties’ oral agreement, the Defendant did fail to perform his work in a good and workmanlike
manner, in that:

a. the Defendant failed to complete the placement of a metal roof on
Plaintiff’s residence;

b. Defendant failed to complete the porch and additions on the subject
premises;

C. Defendant permitted electric wires to be left exposed on the ground;



d. Defendant extended a fuel line from the subject premises, but failed to
properly connect the said fuel line; and

e. Defendant closed in a chimney that was attached to the Plaintiff’s
residence, rather than venting the chimney to the outside of the home,
thereby exposing the residence to the accumulation of carbon monoxide
and other noxious gases.

10.  Plaintiff contacted the Defendant regarding the cessation of his work and at that
time, the Defendant advised the Plaintiff that more money would need to be required to be paid
in order for the Defendant to continue with his work.

11.  Infurtherance of Defendant’s request, the Plaintiff did pay to the Defendant the
sum of $6,000.00 on November 10, 2006. At the time of the recommencement of work upon the
Plaintiff’s residence, the Plaintiff and Defendant did orally modify their original contract,
deleting from the contract the construction of the wraparound porch, with the parties agreeing to
delete $4,000.00 from the original quoted price and amending the quoted price to $25,568.00.

12.  The failure of the Defendant to perform his services in a good and workmanlike
manner was a breach of the oral contract between the Plaintiff and the Defendant, with the same
resulting in significant damage to the real property of the Plaintiff as set forth above.

13.  As the result of the Defendant’s breach of his obligations under the oral agreement
between the Defendant and the Plaintiff, the Plaintiff will be required to employ the services of
an additional contractor to remedy the defects caused by Defendant’s breach of the parties’ oral

agreement.



14.

Plaintiff has contracted with Randy Morrison, d/b/a Morrison Construction, to

perform the construction contracted for by the Plaintiff with the Defendant at the residence of the

Plaintiff for the sum of $12,980.00. A copy of said estimate of Morrison Construction is

attached hereto and made a part hereof.

WHEREFORE, Plaintiff respectfully requests that this Honorable Court award damages

in favor or the Plaintiff and against Defencant in the amount of $12,980.00, plus interests and

costs of suit.

Respectfully submitted
BLAKLEY &

,,

Benjainﬁ\ aKley, III
Attorney for Plaintiff




VYERIFICATION
I, LIANN J. BEARD, hereby state that I am -he Plaintiff in this action and verify that the
statements made in the foregoing Complaint are true and correct to the best of my knowledge,
information, and belief. I understand that the statements therein are made subject to the penalties

of 18 Pa. C.S. § 4904 relating to unsworn falsification to authorities.

Dated: \D- Lo~ O™
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IN THE COJRT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

LIANN J. BEARD
Plaintiff

vs.

DANIEL MILLER, t/d/b/a D&M
CONSTRUCTIOCN
Defendant

CIVIL DIVISION
No. 07-2019-CD

Type of Pleading:

: Answer And New Matter

Filed on Behalf of:
Defendant

Counsel of Record for
Defendant

Querino R. Torretti,
Esquire

Supreme Court I.D.

: No. 23996

600 East Main Street
P.0O. Box 218
Reynoldsville, PA 15851
(814) 653-2243
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

LIANN J. BEARD :
Plaintiff : CIVIL DIVISION

No. 07-2019-CD

vs.
DANIEL MILLER, t/d/b/a D&M

CONSTRUCTION
Defendant

NOTICE TO PLEAD

TO: LIANN J. BEARD
YOU ARE HEREBY notified to file a written response to the
enclosed Answer And New Matter within twenty (20) days from the

date of service hereof or a judgment may be entered against you.

\7 v —

Dated: gi_/ /| //@ 5' Querino R. Torretti, Esquire
/ ! Attorney for Defendant
PO Box 218, 600 E. Main St.
Reynoldsville, PA 15851
814-653-2243




IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

LIANN J. BEARD :
Plaintiff : CIVIL DIVISION

No. 07-2019-CD

vs.
DANIEL MILLER, t/d/b/a D&M

CONSTRUCTION
Defendant

ANSWER AND NEW MATTER

The Defendant, Daniel Miller t/d/b/a D&M Construction,
through his attorney, Querino R. Torretti, Esquire, sets forth

the following in way of an Answer And New Matter by averring:

1. Admitted.
2. Admitted.
3. Admitted.
4. Admitted.

5. Admitted in part, denied in part. It is admitted that
in the autumn of 2006 the parties entered into an oral agreement
for the Defendant to perform various construction and remodeling
work for the Plaintiff. It is denied that the agreed upon price
was $29,568.00. The Defendant provided the Plaintiff with a

written estimate of what the price would be. However, the



parties agreed the final price would be based upor time and
materials.

6. Admitted.

7. The allegation in paragraph No. 7 does not require a
responsive pleading.

8. Admitted in part, denied in part. It is admitted that
Defendant commenced work on Plaintiff’s residence in October,
2006. It is denied, however, that the Defendant, during the
later part of November, 2006, without prior notice, ceased
working on Plaintiff’s property. The parties had entered into
the aforementioned oral coatract which required the Plaintiff to
pay $12,000.00 down payment and then an additional sum of
$14,500.00 once the work had progressed to the point of being
“under roof”. The Plaintiff paid the full down payment. After
the job was “under roof” the Plaintiff only paid $6,000.00 of
the required $14,5000.00 amount although promising on a number
of occasions to pay the balance of the same. The Defendant has
remained ready, willing, and able to complete the rest of the
work once Plaintiff pays the balance of the amount of the second
payment. Importantly, the oral contract in questicn was based
upon the above-referenced estimate and that estimate clearly
called for a second payment of $14,5000.00.

9. It is specifically denied that the Defendant failed to

perform the work in question in a good and workmanlike manner.



All the work performed was performed in a good and workmanlike
manner.

a) It is specifically denied that Defendant failed to
complete the placement of a metal roof on Plaintiff’s residence.

b) The Defendant completed or has been willing to
complete all the work with the exception of the wraparound porch
which during the course of dealings between the parties, they
agreed to eliminate.

c) The Defendant specifically denies permitting
electric wires to be left exposed on the ground. The Defendant
completed all of his responsibility relative to the electric
service. In fact, he advanced moni=s to have the service moved.
The reason it has not been connected is that Plaintiff has
failed and/or refused to pay for the requisite inspection.
Responsibility in completing the work relative to the electric
service rests with the Plaintiff.

d) The Defendant specifically denies failing to
complete any work relative to the fuel line. 1In fact, he did
extend the fuel line and the balance of the work relative to the
fuel line is the Plaintiff’s responsibility.

e) It is specifically den:ed that the Defendant, in
any way, did not complete the work of venting the chimney to the
outside. The Plaintiff had represented she had someone who was

going to finish that work. The Defendant extended the chimney



per the instructions he received from the Plaintiff. Plaintiff
did not want a hole in the metal roof. She was going to use
someone who she characterized as her plumber to revent it.

10. Admitted in part, denied in part. It is admitted that
Defendant advised the Plaintiff that more money was needed for
him to proceed with the work. The additional money which he
requested was only the money which Plaintiff was obligated to
pay per the terms of the oral contract. The Defendant firmly
believes that the Plaintiff ran out of money and that is the
reason why she has failed and/or refused to pay the additional
$8,500.00 required once the work had progressed to the point of
being “under roof.”

11, Admitted in part, denied in part. It is admitted that
the Plaintiff did pay the Defendant the sum of $6,000.00 on or
about November 10, 2006. However this was $8,500.00 short of
the amount that she was required to pay to the Defendant at that
point in time. An oral mecdification of the contract was entered
into which deleted from the agreed upon work the completion of a
wraparound porch. The parties recognize that deleting the
wraparound porch would reduce the amount that Plaintiff would
have to pay the Defendant. However, this oral contract did not
in any manner alter the original oral contract that required the
Plaintiff to pay the Defendant $14,500.00 once the work had

progressed to the point of being “under roof” or that required



the Plaintiff to pay the Defendant a price based on time and
materials.

12. It is specifically denied that the Defendant failed to
perform his work in a gooc and workmanlike manner. Until the
filing of this Complaint the Plaintiff had not complained to the
Defendant about the workmanship or quality of any of the work he
had performed.

13. Denied. The allegation contained in paragraph 13 is a
conclusion of law to which no responsive pleading is required
under the Pennsylvania Rules of Civil Procedure and the same is
therefore denied.

14. Denied. After reasonable investigation, the Defendant
is without knowledge or information sufficient to form a belief
as to the truth of these averments and therefore said averments
are denied and strict proof thereof demanded.

WHEREFORE, Defendant respectfully requests Your Honorable
Court to dismiss the Complaint of the Plaintiff against the

Defendant.



NEW MATTER
COUNTERCLAIM
BREACH OF ORAL CONTRACT

15. The Plaintiff and the Defendant entered into an oral
agreement for the Defendant to perform for Plaintiff, various
work on property which the Plaintiff owned in Rockton,
Pennsylvania. The parties agreed that the price for said worx
would be based on time and materials. The Defendant prepared an
estimate which set forth the work to be performed and which also
set forth Defendant’s estimate on the price. It furthermore set
forth a payment schedule. Hereto attached and marked as Exhibit
"A” is the estimate in question bearing date September 21, 2006.

16. The Defendant, during the month of October, 2006,
entered upon the performance of the oral contract and commenced
the work called for by the same.

17. In accordance with the contract, the Defendant did
perform much of the work called for by the contract, the work
had progressed to being “under roof.”

18. Pursuant to the terms of the oral contract, the
Plaintiff did make a down payment of $12,000.00 to the Defendant
at the onset of the work.

19. The oral contract called for an additional amount of
$14,500.00 to be paid once the work had progressed to the point
of being “under rocf.” However, the Plaintiff failed and/or

refused to pay this sum. She made a payment of $6,000.00 and



then in spite of repeated promises to pay the balance failed
and/or refused to

20. All of the work which the Defendant performed was
performed in a good and workmanlike manner.

21. The Defendant only failed and/or refused to complete
the balance of the work called for by the oral contract after
the Plaintiff breached her responsibility to pay the full amount
of the second payment.

22. Said breach is significant and substantial in nature.

23. The Plaintiff has continued to fail and/cr refuse to
pay the Defendant the remaining amount due relative to the
second payment.

24. At this point the Defendant has been paid $18,000.00.
However, his labor and materials have amounted to $23,635.73.

25, Furthermore, had the Plaintiff not breached the
contract as set forth above, the Defendant would have derived a
profit of $2,500.00.

Wherefore, the Defendant demands judgment against the

Defendant in the amount of $8,135.73 with costs and interest.

ectful%x,satfiffffg;zztzs_

@derino R. [Torretti, Esquire
Attorney for Defendant
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VERIFICATION

I, Daniel Miller, verify that the facts set forth in the
foregoing Answer and New Matter are true and correct to the best
of my knowledge, information and belief and that I understand
that false statements herein are made subject to the penalties of
18 Pa. C.S.A. Section 4904 relating to unsworn falsification to

authorities.




IN THE COJRT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

LIANN J. BEARD :
Plaintiff : CIVIL DIVISION

No. 07-2019-CD

vs.

DANIEL MILLER, t/d/b/a D&M
CONSTRUCTION
Defendant

CERTIFICATE OF SERVICE
The undersigned herebky certifies that on February 11, 2008,
a true and correct copy of Cefendant, Daniel Miller’s Answer And
New Matter regarding the above matter was served on the

following via United States Mail, first class, postage pre-paid:

Benjamin S. Blakley, III, Esqu-re
Blakley & Jones
90 Beaver Drive, Box 6

DuBois, PA 15801 (/////’,,//f’

&brino R. Torretti, Esquire




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

LIANN J. BEARD, NC. 07 -2019 -C.D.

Plaintiff, Type of Case: CIVIL

VS. Type of Pleading: PLAINTIFF’S ANSWER
TO NEW MATTER

DANIEL MILLER, t/d/b/a D & M

CONSTRUCTION, Filed on Behalf of:

PLAINTIFF

Counsel of Record:
BENJAMIN S. BLAKLEY, III

Supreme Court No. 26331

BLAKLEY& JONES
90 Beaver Drive, Box 6
DuBois, Pa 15801

)
)
)
)
)
)
)
)
)
Defendant. )
)
)
)
)
)
)
)
)
) (814)371-2730
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

LIANN J. BEARD,
Plaintiff,
NO. 07-2019 - C.D.

VS.

DANIEL MILLER, t/d/b/aD & M
CONSTRUCTION,

Defendant.

N’ N N N e N e N N’ e’

PLAINTIFF’S ANSWER TO NEW MATTER

AND NOW, comes Plaintiff, LIANN J. BEARD, by and through her attorneys, BLAKLEY
& JONES, and replies to the New Matter of Defendant, DANIEL MILLER, t/d/b/a D & M
CONSTRUCTION, as follows:

15. It is admitted that Plaintiff and Defendant entered into an oral agreement for the
Defendant to perform work on the property of the Plaintiff located in Rockton, Pennsylvania. It is
denied, however, that the parties agreed that the price for the work would be based on time and
materials, and on the contrary, it is averred that the price agreed upon by the parties was the price
as set forth in the proposal prepared by the Defendant and attached as Defendant’s Exhibit “A”, that
amount being $29,568.00.

16.  Admitted.

17. Itis admitted that the Defendant did perform a portion of the work under the contract
that being the partial placement of metal roofing on the structure and the basic construction of a
addition on the structure with the work performed leaving the addition unsided without windows

and therefore exposed to the elements.



18.  Admitted.

19.  Ttis denied that the oral contract called for an additional amount of $14,500.00 to be
paid at any particular time, and on the contrary, it is averred that the Defendant specifically requested
payment of $6,000.00 on or about November 10, 2006, and upon such request, the Plaintiff did make
such payment as set forth in paragraph 11 of Plaintiff’s Complaint. It is denied, however, that the
Plaintiff promised in any manner to pay the balance of any amounts over and above the $6,000.00
as the same was not requested at that time by the Defendant.

20.  Denied. Itis denied that all the work which Defendant performed was performed in
a good and workmanlike manner, and on the contrary, it is averred that the Defendant failed to
complete the placement of a metal roof on the Plaintiff’s residence, permitted electric wires to be left
exposed on the ground, extended a fuel line from the subject premises, but failed to properly connect
the said fuel line, closed in a chimney that was attzeched to the Plaintiff’s residence rather than
venting the chimney to the outside of the home, thereby exposing the residence to the accumulation
of carbon monoxide and other noxious gases, and failed to complete the porch and additions on the
subject premises.

21.  Itisdenied that the Defendant failed and refused to complete the balance of the work
after Plaintiff breached any agreement to pay the full amount of the second payment, and on the
contrary, it averred that the parties never agreed to an amount of a second payment over and above
the $6,000.00 paid to the Defendant by the Plaintiff, and further, Defendant failed and refused to
complete the balance of the work after the Plaintiff requested that the parties enter into an written

agreement as to the Defendant’s contractual responsibilities for the finishing of his work on the



Plaintiff’s residence and the amount of monies that would be required to be paid by the Plaintiff for
the completion of said work.

22.  Denied and on the contrary, it is averred that at no time did the Plaintiff breach any
agreement with the Defendant, and on the contrary, it is averred that the Defendant has at all times
been in breach of his agreement to perform the contracted for work upon the residence of the
Plaintiff as set forth in Plaintiff’s Complaint.

23. It is admitted that the Plaintiff has not paid the Defendant any further amount
requested by the Defendant as the Defendant has been in continual breach of his obligations under
the parties oral contract for the work to be done upon the Plaintiff’s residence.

24. It is admitted that the Defendant has been paid $18,000.00, however, it is denied that
any further amounts are due to the Defendant by the Plaintiff as the Defendant agreed to be paid any
balance due upon the completion of the work upon the Plaintiff’s residence the same having never
been completed.

25.  After reasonable investigation the Plaintiff is unable to determine the truth or falsity
of the allegation contained within paragraph 25 of the Defendant’s New Matter, and therefore denies
the same and demands strict thereof at trial.

WHEREFORE, Plaintiff respectfully requests that this Honorable Court enter judgment in

favor of the Plaintiff and against Defendant as set forth in the Plaintiff’s Complaint.

BWW, 111
Attorney for Plaintiff



VERIFICATION

I, LIANN J. BEARD, hereby state that [ am the Plaintiff in this action and verify that the

statements made in the foregoing Answer to New Matter are true and correct to the best of my

knowledge, information, and belief. [ understand that the statements therein are made subject to the

penalties of 18 Pa. C.S. § 4904 relating to unsworn falsification to authorities.

A J.BE?A’U)’ (

Dated: ‘Q// ; 7// @ ?



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

LIANN J. BEARD, )
)

Plaintiff, )

)

Vs. ) NO.07-612-C.D.

)

DANIEL MILLER, t/d/b/aD & M )
CONSTRUCTION, )
)

Defendant. )

)

CERTIFICATE OF SERVICE

[, BENJAMIN S. BLAKLEY, III. hereby certify that | have served a true and correct copy
of Plaintiff’s Answer to New Matter upon counsel for the Defendant on this day of

, 2007, by depositing the same with the United States Postal Service via First-

Class Mail, postage pre-paid, addressed as follows:

Querino R. Torretti, Esquire
600 East Main Street

P O Box 218

Reynoldsville PA 15851

BLA Y

Benjanfif'S. Blakley,[IIT

s

\J



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DOCKET # 103527

NO: 07-2019-CD
SERVICE # 1 OF 1
COMPLAINT

PLAINTIFF: LIANN J. BEARD
VS.
DEFENDANT: DANIEL MILLER t/d/b/a D & M CONSTRUCTION

SHERIFF RETURN

NOW, December 31, 2007 AT 10:10 AM SERVED THE WITHIN COMPLAINT ON DANIEL MILLER t/d/b/a D & M
CONSTRUCTION DEFENDANT AT 171 MILLER'S COVE DRIVE, DUBOIS, CLEARFIELD COUNTY,
PENNSYLVANIA, BY HANDING TO DANIEL MILLER, DEFENDANT A TRUE AND ATTESTED COPY OF THE
ORIGINAL COMPLAINT AND MADE KNOWN THE CONTENTS THEREOF.

SERVED BY: NEVLING / COUDRIET

PURPOSE VENDOR CHECK # AMOUNT
SURCHARGE BLAKLEY 9661 10.00
SHERIFF HAWKINS BLAKLEY 9661 55.27
T LA
e
O/ 3 10
APR 18 z@
William A. Sh
Prothonotary/Clerk of Courts

Sworn to Before Me This

So Answers,

Day of 2008




COURT OF COMMON PLEAS OF cLEARFIELD COUNTY
CIVIL TRIAL LISTING

DT-3019CD
CERTIFICATE OF READINESS TO THE PROTHONOTARY
(To be executed by Trial
Counsel Only) DATE PRESENTED
CASE NUMBER TYPE TRIAL REQUESTED | ESTIMATED TRIAL TIME
07-2019 ( )Jury () Non-jury
Date Complaint filed: M Arbitration 1/2 pays
12/12/2007
PLAINTIFF(S)
LIANN J. BEARD )
DEFENDANT(S) Check Block
DANIEL MILLER, t/d/b/a/ D&M CONSTRUCTION ) if a2 Minor
is a Part
ADDITIONAL DEFENDANT(S) 9@ ey
to the Case
()
JURY DEMAND FILED BY: DATE JURY DEMAND FILED:
AMOUNT AT ISSUE CONSOLIDATION DATE CONSOLIDATION ORDERED

$ 12,980.00 ()Yes (X No N/A

PLEASE PLACE THE ABOVE CAPTIONED CASE ON THE TRIAL LIST.

I certify that all discovery ufthe case has been
and witnesses are available; feriouk settlearent negotiations have been conducted;
the case is ready in all respetts fop/tpiat, and a copy of this Certificate has been serv-
ed upon all counsel of recofd apAh

on all parties of record who are not represented

ompleted; all necessary parties

by counsel. g I ,\}0 s
Sl T
16 ture of Trial Counsel A A Shaw Pd a0

pruthonatary/Clerk of Courts ()
Wl

COUNSEL WHO WILL ACTUALLY TRY THE CASE

FOR THE PLAINTIFF TELEPHONE NUMBER
Benjamin S. Blakley, IIL 814-371-2730

FOR THE DEFENDANT TELEPHONE NUMBER
Querino R. Torretti 814-653-2243

FOR ADDITIONAL DEFENDANT TELEPHONE NUMBER




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

LIANN J. BEARD : e oo
vs : No. 07-2019-CD Pl et B
DANIEL MILLER, t/d/b/a D & M : o T
CONSTRUCTION : DEC 12 2008 |
© ) - .

e

. otary/Clerk of Cou :

ORDER 5 Pleme = S ‘

NOW, this 1;[1)'\ day of December, 2008, it 1s the ORDER of the Court that

the above-captioned matter is scheduled for Arbitration on Tuesday, January 20, 2009 at

1:00 P.M. in the Conference/Hearing Rocm No. 3, 2™ Floor, Clearfield County Courthouse,
Clearfield, PA. The following have been appointed as Arbitrators:

Laurance B. Seaman, Esquire, Chairman

Kim C. Kesrer, Esquire

David R. Thompson. Esquire

Pursuant to Local Rule 1306A, you must submit your Pre-Trial Statement seven

(7) days prior to the scheduled Arbitration. The original should be forwarded to the Court

Administrator’s Office and copies to opposing counsel and each member of the Board of

Arbitrators. For your convenience, a Pre-Trial (Arbitration) Memorandum Instruction Form

in enclosed as well as a copy of said Local Rule of Court. '

BY THE COURT:

| ]
L AA«W@@«
Gh

“DRIC J. ANDIIERMAN
President Judge




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

LIANN J. BEARD, NC. 07-2019 -C.D.

Plaintiff, Type of Case: CIVIL

VSs. Type of Pleading:

MOTION FOR CONTINUANCE
DANIEL MILLER, t/d/b/a D & M

CONSTRUCTION, Filed on Behalf of:

PLAINTIFF

Counsel of Record:
BENJAMIN S. BLAKLEY, III

Supreme Court No. 26331

BLAKLEY& JONES
90 Beaver Drive, Box 6
DuBois, Pa 15801

)
)
)
)
)
)
)
)
)
Defendant. )
)
)
)
)
)
)
)
)
) (814)371-2730

1t ¢
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P
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prathonotany/Clert of Courts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

LIANN J. BEARD, )
Plaintiff, ;
Vs. ; NO. 07 -2019 - C.D.
DANIEL MILLER, t/d/b/aD & M ;
CONSTRUCTION, )
Defendant. %
MOTION FOR CONTINUANCE

AND NOW comes the Plaintiff, LIANN J. BEARD, by and through her attorneys,
BLAKLEY & JONES, and moves this Honorable Court for a continuance of the Arbitration
scheduled for January 20, 2009, in the above captioned matter. In support thereof the following is
averred:

1. An Arbitration has been scheduled in this matter for one-half day on January 20,
2009, at 1:00 p.m.

2. Movant has been informed that at this point in time our main witness Randy
Morrison, d/b/a Morrison Construction, is presently incarcerated and would be available to attend
the Arbitration, and would therefore request a continuance of the Arbitration until such time as
witness, Randy Morrison, would be available or until a new date is requested by Plaintiff.

3. Counsel for the defense, Querino R. Torretti, Esquire, does not oppose this request.



WHEREFORE, Movant respectfully request this Honorable Court grant his Motion and
continue the Arbitration scheduled for January 20, 2009, at 1:00 p.m.
Resoectfully Submifted,

BLAKLEY & Ji

Benjamin S/Efﬁdé

i
yf(ﬂ

\



VERIFICATION
I, BENJAMIN S. BLAKLEY, III, hereby state that I am counsel for the Plaintiff.LIANN
BEARD, in this action and verify that the statements made in the foregoing Motion for Contiruance
are true and correct to the best of my knowledge, information, and belief. I understand that the
statements therein are made subject to the penalties of 18 Pa. C.S. § 4504 relating to unsworn

falsification to authorities.

Dated: i/ 2- () 7 C

y
/ BENJAMINTS. BLAKLEY, III



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

LIANN J. BEARD, )
Plaintiff, ;
vs. ; NO. 07 -2019 - C.D.
DANIEL MILLER, t/d/b/aD & M ;
CONSTRUCTION, )
Defendant. ;
CERTIFICATE OF SERVICE

I, BENJAMIN S. BLAKLEY, III, hereby certify that I have served a true and correct copy

of Plaintiff’s Motion for Continuance upon counsel for defense and all arbitrators to this action on

<t
this ’wday of January, 2009, by deposit:ng the same with the United States Postal Service via

First-Class Mail, postage pre-paid, addressed as follows:

Querino R. Torretti, Esquire Kim C. Kesner, Esquire

600 East Main Street 212 South Second Street

P O Box 218 Clearfield PA 16830
Reynoldsville PA 15851

Laurance Seaman, Esquire David R. Thompson, Esquire
Gates & Seaman P. O. Box 587

2 N. Front Street Phillipsburg,

P. O. Box 846

Clearfield, PA 16830

Berfjaiiis S. Blakley, Il



&

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

LIANN J. BEARD, )
Plaintiff, ;
VSs. ; NO. 07-2019-C.D.
DANIEL MILLER, t/d/b/a D & M ;
CONSTRUCTION, )
Defendant. ;
ORDER

. =T o .
ANDNOW, this 7 day of :SGM N ,2009, upon consideration of the foregoing

Motion for Continuance, it is the ORDER cfthis Court that the Arbitration in this matter scheduled
for January 20,2009, at 1:00 p.m. is hereby continued vntil such time as Plaintiff requests anew date

for Arbitration.

BY THE COURT

Vﬂ/w ) /
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

LIANN J. BEARD,
Plaintiff,
VS.

DANIEL MILLER, t/d/b/aD & M
CONSTRUCTION,

Defendant.

R i i i e i e

CIVIZ ACTION - LAW

NO. 07-2019-C.D.
Type of Case:

Type of Pleading:
AMENDED COMPLAINT

Filed on Behalf of:
PLAINTIFF

Counsel of Record:
BENJAMIN S. BLAKLEY, III

Supreme Court No. 26331

BLAKLEY& JONES
90 Beaver Drive, Box 6
DuBois, Pa 15801
(814) 371-2730

SOPY;
,-.‘)' I:~ 94 CC
5 RSP @

William A Shaw
Prothonotary/Clerk of Courls



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

LIANN J. BEARD,
Plaintift,
NO. 07 - 2019 -C.D.

VS.

DANIEL MILLER, t/d/b/aD & M
CONSTRUCTION,

Defendant.

A N I T T N N N N i g

NOTICE TO DEFEND

YOU HAVE BEEN SUED IN COURT. IF YOU WISH TO DEFEND AGAINST THE
CLAIMS SET FORTH IN THE FOLLOWING PAGES, YOU MUST TAKE ACTION WITHIN
TWENTY (20) DAYS AFTER THIS COMPLAINTIS SERVED, BY ENTERING A WRITTEN
APPEARANCE PERSONALLY OR BY ATTORNEY AND FILING IN WRITING WITH THE
COURT YOUR DEFENSES OR OBJECTIONS TO THE CLAIMS SET FORTH AGAINST YOU.
YOU ARE WARNED THATIF YOU FAIL TO DO SO, THE CASE MAY PROCEED WITHOUT
YOU AND AN ORDER MAY BE ENTERED AGAINST YOU BY THE COURT WITHOUT
FURTHER NOTICE FOR ANY MONEY CLAIMED IN THE COMPLAINT REQUESTED BY

PLAINTIFF. YOU MAY LOSE MONEY OR PROPERTY OR OTHER RIGHTS IMPORTANT
TO YOU.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO
NOT HAVE A LAWYER OR CANNOT AFFORD ONE, GO TO OR TELEPHONE THE
OFFICE SET FORTH BELOW TO FIND OUT WHERE YOU CAN GET LEGAL HELP.

Daniel J. Nelson
Court Administrator
Clearfield County Courthouse
230 East Market Street
Clearfield, PA 16830
(814) 765-2641



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

LIANN J. BEARD, )
)

Plaintiff, )

)

vs. ) NO.07-2019-CD.

)

DANIEL MILLER, t/d/b/aD & M )
CONSTRUCTION, )
)

Defendant. )

)

AMENDED COMPLAINT

AND NOW, comes Plaintiff, LIANN J. BEARD, by and through her attorneys, BLAKLEY
& JONES, and files the following Amended Complaint against Defendant, DANIEL MILLER,
t/d/b/aD & M CONSTRUCTION, of which the following is a statement:

1. Plaintiff is LIANN J. BEARD, an adult individual residirg at 216 North Street,
Rockton, Clearfield County, Pennsylvania.

2. Defendant is DANIEL MILLER, and adult individual, trading and doing business as
D & M CONSTRUCTION, with its place of business being located at 171 Miller’s Cove Drive,
DuBois, Clearfield County, Pennsylvania.

3. Atall times material hereto, the Plaintiff was the owner of real property located at 216
North Street, Rockton, Cleartield County, Pennsylvania.

4, At all times material hereto, the Defendant was in the business of residential

remodeling and general construction.



5. During the autumn of 2006, the Defendant did orally contract with the Plaintiff for
the placement of a metal roof on her residence located at 216 North Street, Rockton, Clearfield
County, Pennsylvania, the construction of a wraparound porch, two additions, replacement of
windows, gutters and down spouts and the placement of new siding, French doors, soffit and fascia
on the aforesaid property, all for the agreed upon price of $29,568.00.

6. In furtherance of the parties’ oral agreement, the Plaintiff did, during October, 2006,
advance to the Defendant the sum of $18,000.00.

COUNT I- BREACH OF CONTRACT

7. Plaintiff incorporates by reference Paragraphs 1 through 6 of this Complaint as if the
same were fully set forth herein.

8. The Defendant commenced work upon the Plaintiff’s residence during October of
2006; however, during the later part of November, 2006, the Defendant, without prior notice, ceased
work on Plaintiff’s property prior to completing his contractual obligations.

9. During the course of his performance of his contractual obligations under the parties’

oral agreement, the Defendant did fail to perform his work in a good and workmanlike manner, in

that:
a. the Defendant failed to complete the placement of a metal roof on Plaintiff’s
residence;
b. Defendant failed to complete the porch and additions on the subject premises;

C. Defendant failed to properly support the roof system placed on the house by
the Defendant, as the same was set on the roof sheeting with the new knee

walls being framed and set on wall and roof sheeting with no support under



it and the new roof set on that leaving no load bearing points for the said roof

structure;
d. permitted electric wires to be left exposed on the ground;
e. Defendant extended a fuel line from the subject premises, but failed to

properly connect the said fuel line; and

f. Defendant closed in a chimney that was attached to the Plaintiff’s residence,
rather than venting the chimney to the outside of the home, thereby exposing
the residence to the accumulation of carbon monoxide and other noxious
gases.

10.  Plaintiff contacted the Defendant regarding the cessation of his work and at that time,
the Defendant advised the Plaintiff that more money would need to be required to be paid in order
for the Defendant to continue with his work.

11.  Infurtherance of Defendant’s request, the Plaintiff did pay to the Defendant the sum
of $6,000.00 on November 10, 2006. At the time of the recommencement of work upon the
Plaintiff’s residence, the Plaintiff and Defendant did orally modify their original contract, deleting
from the contract the construction of the wraparound porch, with the parties agreeing to delete
$4,000.00 from the original quoted price and amending the quoted price to $25,568.00.

12, The failure of the Defendant to perform his services in a good and workmanlike
manner was a breach of the oral contract between the Plaintiff and the Defendant, with the same
resulting in significant damage to the real property of the Plaintiff as set forth above.

13. As the result of the Defendant’s breach of his obligations under the oral agreement

between the Defendant and the Plaintiff, the Plaintiff will be required to employ the services of an



additional contractor to remedy the defects caused by Defendant’s breach of the parties’ oral
agreement.

14. Plaintiff has contracted with Morelock Construction, 166 Third Street, Falls Creek,
Pennsylvania, 15840, to perform the construction contracted for by the Plaintiff with the Defendant
at the residence of the Plaintiff for the sum of $26,250.00. A copy of said estimate of Morelock
Construction is attached hereto and marked as Exhibit “A”.

WHEREFORE, Plaintiff respectfully requests that this Honorable Court award damages in
favor or the Plaintiff and against Defendant in the amount of $26,250.00, plus interests and costs of

suit.

Wﬁ‘ S. Blakley, [II
orney for Plaintiff



VERIFICATION

[, LIANN J. BEARD, hereby state that I an: the Plaintiff in this action and verify that the
statements made in the foregoing Amended Complaint are true and correct to the best of my
knowledge, information, and belief. Iunderstand that the statements therein are made subject to the

penalties of 18 Pa. C.S. § 4904 relating to unsworn falsification to authoriiies

//57/'\2 //4

/ /xflAl/\JN J. BEA s

Dated: 3// / r7//// 7



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

LIANN J. BEARD, )
)

Plaintiff, )

)

Vs. ) NO.07-2019-C.D.

)

DANIEL MILLER, t/d/b/aD & M )
CONSTRUCTION, )
)

Defendant. )

)

CERTIFICATE OF SERVICE

[, BENJAMIN S. BLAKLEY, III. hereby certify that [ have served a true and correct copy
of Plaintiff’s Amended Complaint upon counsel for the Defendant on this [¥ " day of March,
2009, by depositing the same with the United States Postal Service via First-Class Mail, postage

pre-paid, addressed as follows:

Querino R. Torretti, Esquire
600 East Main Street
P O Box 218
Reynoldsville PA 158

. Al
Benjadfin5Btaley, 111

Attorney for Plaintiff



Page: 1
Morelock Construction

T H#(814)371-4714 EStimate

C#(814)218-2232 Number: E142

Date: January 26, 2009
Bill To: Ship To:
{leanne beart ] i
216 north st . i ;
rrocton, pa 15856 |

PO Number

j[ Terms JI, Project
' fix house
_ B R — — - _ —e L _ — 1

7 ' ! : f
| Date | Description l Hours | Rate ! Amount
P . L il S
i2/26/09 The new roof system put on T |
. rhouse was not supported T

rcorrect, It was set on roof
;sheeting, new knee walls j
ywere framed and set on wall ‘
!and roof sheeting with no | \
-support under it, and new : ; i
| roof was set on it There |
tare no load bearing points
for roof structure |

Fix for roof is to tear out
| jexterior walls and reframe ‘
: ‘them with 2by6 to truss :
: iheight to support new roof |
'system. We will sheet new
jwalls and insulate with r~19

iinstalled over chimnley
! ;furnace is unusable we have
! ;to run tripple wall pipe
: :from furnace through the
f iroof

|
‘New roof system was {
I
l




Page: 2
Morelock Construction

14371 4714 Estimate

C#(814)218-2232 Number: E142

Date: January 26, 2009
Bill To: o ] Ship To:
i leanne beart |
216 north st ] |
irocton, pa 15856 | l

| | |

e el L

[T e S e = = = B e —~
PO Number J Terms { Project
- . - - - [, ——d o
f :
o dl o e L
 Date | Description ' Hours I Rate ' Amount

X ;dormer not framed right, no
‘ .hangers were installed, the !
ltrusses that the doormer set r

‘on were not sheeted together ‘

I

for support,

:The headers for all window

| jand door openings were
framed correct or nailed
iproperly

the corners in new addition ‘
|
iwere not framed correct

‘ ithe metal roofing was l
' ‘installed over 1byl2 with ' k

'some trusses at a 3 foot |

span there is not enough |
:support for roof lcad, we ‘ |
will add support at all
junder structured places




L]

Morelock Construction
H#(814)371-4714
C#(814)218-2232

Bill To:

Ileanne beart
'216 north st
rocton,

pa 15856

PO Number

Page: 3

Estimate

Number: E142

Date: January 26, 2009

Ship To:

Terms

fix houss

! Description
;Floor in new addition not
;supported correct, posts ar
'spaced to far apart, and
jcarrior is not a double, We
'have to install new posts a
‘proper intervals to carry
jthe load, and extra carrior

,Truss system in new additio
lunder dormer is not
supported, we will have to
,tear out wall and install a
itripple lamd beam to carry
!load, reframe wall, and fix
isagging floor from the roof
ysetting on it

.bottom plate on all new
iwalls not nailed properly,
‘floor sheeting not nailed
iproperly, reframe window in
laddition to match other
‘'window openings

‘Double bubble complete hous

!
,_WT_ -
1

e

n

n

e

—1

Rate 5 Amount

|

|
|




Page: 4
Morelock Construction

T H#(814)371-4714 Estimate

C#(814)218-2232 Number: E142

Date: January 26, 2009
Bill To: Ship To:
‘leanne beart
'216 north st
rocton, pa 15856

PO Number Terms | Project
| T e
L
% , :
‘Date Description ‘ Hoursi Rate Amount
: el - R . .- - :
'2/26/09 'Install new dutchlap siding § '

.on complete house, Install
!11 new construction windows,
‘Install 1 french door. Tear
;out cocrete at front pozch,.
‘Build new front porch frame
.and deck, posts and rooZ ' \
| Estay. 1 i

i x
| !

2/26/09 /ALl overhangs will be coverd " 26,250.00
‘ 'with vinyl sofit and l ; J
aluminum fascia, including ! ‘
.roof over porch, costomer
‘ |supplies materials for
; 'siding and soffit. I will
j %supply all other materizls

t '

1 1 t
| | | |
! j
! i i
: i ‘

‘ | ‘

— . r — T

Total |  $26,250.00
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IN THE CCURT OF COMMON PLEAS
OF CLEARFIELID COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

LIANN J. BEARD
Plaintiff

vs.

DANIEL MILLER, t/d/b/a D&M
CONSTRUCTION
Defendant

CIVIL DIVISION
No. 07-2018-CD

Type of Pleading:

: Answer To Amended

Complaint, Amended

: New Matter And

Counterclaim

Filed on Behalf of:
Defendant

Counsel of Record for

Defendant

Querino R. Torretti,
Esquire

Supreme Court I.D.
No. 23996

600 East Main Street
P.O. Box 218
Reynoldsville, PA 15851
(814) 653-2243

o ec
) Foc

< A ] ?Ung (
William A. Shay %WQ#'

Prothonotary/Clerk of Courts (E;D



IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

LIANN J. BEARD :
Plaintiff : CIVIL DIVISION

No. 07-2019-CD

vVS.
DANIEL MILLER, t/d/b/a D&M

CONSTRUCTION
Defendant

NOTICE TO PLEAD

TO: LIANN J. BEARD

YOU ARE HEREBY notified to file a written response to the
enclosed Answer To Amended Complaint, New Matter And
Counterclaim within twenty (20) days from the date of service

hereof or a judgment may be entered against you.

7 U et e

Dated: April EQ_I , 2009 Querino R. {Torretti, Equ;ke
Attorney for Defendant
PO Box 218, 600 E. Main St.
Reynoldsville, PA 15851

814-653-2243




IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

LIANN J. BEARD :
Plaintiff : CIVIL DIVISION

: No. 07-2019-CD

VvsS.

DANIEL MILLER, t/d/b/a D&M
CONSTRUCTION
Defendant

ANSWER TO AMENDED COMPLAINT , AMENDED
NEW MATTER, AND COUNTERCLAIM

The Defendant, Daniel Miller t/d/b/a D&M Construction,
through his attorney, Querino R. Torretti, Esquire, sets forth
the following in way of an Answer And New Matter by averring:

1. Admitted.

2. Admitted.

3. Admitted.

4. Admitted.

5. Admitted in part, denied in part. It is admitted that
in the autumn of 2006 the pesrties entered into an oral agreement
for the Defendant to perform various construction and remodeling
work for the Plaintiff. It is denied that the agreed upon price
was $29,568.00. The Defendant provided the Plaintiff with a

written estimate of what the price would be. However, the



parties agreed the final price would be based upon time and

materials.

6. Admitted.

7. The allegation in paragraph No. 7 does not require a
responsive pleading.

8. Admitted in part, denied in part. It is admitted that
Defendant commenced work on Plaintiff’s residence in October,
2006. It is denied, however, that the Defendant, during the
later part of November, 2006, without prior notice, ceased
working on Plaintiff’s property. The parties had entered into
the aforementioned oral contract which required the Plaintiff to
pay $12,000.00 down payment and then an additional sum of
$14,500.00 once the work hac progressed to the point of being
“under roof”. The Plaintiff paid the full down payment. After
the job was “under roof” the Plaintiff only paid $6,000.00 of
the required $14,500.00 amount although promising on a number of
occasions to pay the balance of the same. The Defendant has
remained ready, willing, and able to complete the rest of the
work once Plaintiff pays the balance of the amount of the second
payment. Importantly, the oral contract in question was based
upon the above-referenced estimate and that estimate clearly
called for a second payment of $14,500.00.

9. It is specifically denied that the Defendant failed to

perform the work in question in a good and workmanlike manner.



All the work performed was performed in a good ard workmanlike
manner.

a) It is specifically denied that Defendant failed to
complete the placement of a metal roof on Plaintiff’s residence.

b) The Defendant completed or has been willing to
complete all the work with the exception of the wraparound porch
which during the course of dealings between fhe parties, they
agreed to eliminate.

c) The Defendant specifically denies that he failed to
properly support the roof system placed on the houase by the
Defendant. On the contrary, the Defendant completed or has been
willing to complete all the work upon receipt of <he agreed upon
second payment of $14,500.00 in full.

d) The Defendant specifically denies permitting
electric wires to be left exposed on the ground. The Defendant
completed all of his responsibility relative to the electric
service. In fact, he advanced monies to have the service moved.
The reason it has not been connected is that Plaintiff has
failed and/or refused to pay for thes requisite inspection.
Responsibility in completing the work relative to the electric
service rests with the Plaintiff.

e) The Defendant specifically denies failing to

complete any work relative to the fuel line. 1In fact, he did



extend the fuel line and the balance of the work relative to the
fuel line is the Plaintiff’s responsibility.

f) It is specifically denied that the Defendant, in
any way, did not complete the work of venting the chimney to the
outside. The Plaintiff had represented she had someone who was
going to finish that work. The Defendant extended the chimney
per the instructions he received from the Plaintiff. Plaintiff
did not want a hole in the metal roof. She was going to use
someone who she characterized as her plumber to revent it.

10. Admitted in part, denied in part. It is admitted that
Defendant advised the Plaintiff that more money was needed for
him to proceed with the work. The additional money which he
requested was only the money which Plaintiff was obligated to
pay per the terms of the oral contract. The Defendant firmly
believes that the Plaintiff ran out of money and that is the
reason why she has failed and/or refused to pay the additional
$8,500.00 required once the work had progressed to the point of
being “under roof.”

11. Admitted in part, denied in part. It is admitted that
the Plaintiff did pay the Defendant the sum of $6,000.00 on or
about November 10, 2006. However this was $8,500.00 short of
the amount that she was required to pay to the Defendant at that
point in time. An oral modification of the contract was entered

into which deleted from the agreed upon work the completion of a



wraparound porch. The parties recognize that deleting the
wraparound porch would reduce the amount that Plaintiff would
have to pay the Defendant. However, this oral ccntract did not
in any manner alter the original oral contract that required the
Plaintiff to pay the Defendant $14,500.00 once tke work had
progressed to the point of being “under roof” or that required
the Plaintiff to pay the Defendant a price based on time and
materials.

12. It is specifically denied that the Defendant failed to
perform his work in a good and workmanlike manner. Until the
filing of this Complaint the Plaintiff had not complained to the
Defendant about the workmanship or quality of any of the work he
had performed.

13. Denied. The allegation contained in paragraph 13 is a
conclusion of law to which no responsive pleading¢g is required
under the Pennsylvania Rules of Civil Procedure and the same is
therefore denied.

14. Denied. After reasonable investigation, the Defendant
is without knowledge or information sufficient to form a belief
as to the truth of these averments and therefore said averments
are denied and strict proof thereof demanded.

WHEREFORE, Defendant raspectfully requests Your
HonorableCourt to dismiss tne Complaint of the Plaintiff against

the Defendant.



NEW MATTER
COUNTERCLAIM
BREACH OF ORAL CONTRACT

15. The Plaintiff and “he Defendant entered into an oral
agreement for the Defendant to perform for Plaintiff, wvarious
work on property which the Plaintiff owned in Rockton,
Pennsylvania. The parties agreed that the price for said work
would be based on time and materials. The Defendant prepared an
estimate which set forth the work to be performed and which also
set forth Defendant’s estimate on the price. It furthermore set
forth a payment schedule. Hereto attached and marked as Exhibit
“A” is the estimate in question bearing date September 21, 2006.

l16. The Defendant, during the month of October, 2006,
entered upon the performance of the oral contract and commenced
the work called for by the same.

17. In accordance with the contract, the Defendant did
perform much of the work ca_led for by the contract, the work
had progressed to being “under roof.”

18. Pursuant to the terms of the oral contract, the
Plaintiff did make a down payment of $12,000.00 to the Defendant
at the onset of the work.

19. The oral contract called for an additional amount of
$14,500.00 to be paid once the work had progressed to the point

of being “under roof.” However, the Plaintiff failed and/or



refused to pay this sum. She made a payment of $6,000.00 and
then in spite of repeated promises to pay the balance failed

and/or refused to do so.

20. All of the work which the Defendant performed was
performed in a good and workmanlike manner.

21. The Defendant only failed and/or refused to complete
the balance of the work called for by the oral contract after
the Plaintiff breached her responsibility to pay the full amount
of the second payment.

22. Said breach is significant and substantial in nature.

23. The Plaintiff has continued to fail and/or refuse to
pay the Defendant the remaining amount due relative to the
second payment.

24. At this point the D=fendant has been paid $18,000.00.
However, his labor and materials have amounted to $27,657.45.

25. Furthermore, had the Plaintiff not breached the
contract as set forth above, the Defendant would have derived a
profit of $2,500.00.

Wherefore, the Defendant demands judgment against the

Defendant in the amount of $i2,157.45 with costs and interest.

Respecﬁffily_submitted,

.' ]
7 ,[/k nMdﬁ,éS%
Qvefino R. Torretti, Esquire
Attorney for Defendant
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VERIFICATION
I, Daniel Miller, hereby state that I am a Cefendant in
this action and verify that the statements made in the foregoing
Answer To Amended Ccmplaint, New Matter, and Counterclaim true
and correct to the best of my knowledge, information, and
belief. The undersigned understands that the statements made
herein are made subject to the penzlties of 18 Pa.C.S. Section

4904 relating to unsworn falsification to authorities.

Dated: April J)9, 2009 QI/—@W?

Dahiel MiT}é}, De fendant




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

LIANN J. BEARD, NO. 07-2019 -C.D.

Plaintiff, Type of Case: CIVIL

Vs. Type of Pleading: PLAINTIFF'S ANSWER

TO COUNTERCLAIM
DANIEL MILLER, t/d/b/aD & M
CONSTRUCTION, Filed on Behalf of:
PLAINTIFF
Defendant.

Counsel of Record:
BENJAMIN S. BLAKLEY, Il

Supreme Court No. 26331

BLAKLEY& JONES
90 Beaver Drive, Box 6
DuBois, Pa 15801
(814) 371-2730
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

LIANN J. BEARD,
Plaintiff,
Vs.

NO. 07 - 2019 - C.D.

DANIEL MILLER, t/d/b/aD & M
CONSTRUCTION,

Defendant.

A SR A R T R SR S S

PLAINTIFF’S ANSWER TO COUNTERCLAIM

AND NOW, comes Plaintiff, LIANN J. BEARD, by and through her attorneys,
BLAKLEY & JONES, and replies to the Counterclaim of Defendant, DANIEL MILLER, t/d/b/a
D & M CONSTRUCTION, as follows:

15.  Itis admitted that Plaintiff and Defendant entered into an oral agreement for the
Defendant to perform work on the property of the Plaintiff located in Rockton, Pennsylvania. It
is denied, however, that the parties agreed that the price for the work would be based on time and
materials, and on the contrary, it is averred that the price agreed upon by the parties was the price
as set forth in the proposal prepared by the Defendant and attached as Defendant’s Exhibit “A”,
that amount being $29,568.00.

16.  Admitted.

17.  Itis admitted that the Defendant did perform a portion of the work under the
contract that being the partial placement of metal roofing on the structure and the basic
construction of a addition on the structure with the work performed leaving the addition unsided

without windows and therefore exposed to the elements.



18.  Admitted.

19.  Itis denied that the oral contract called for an additional amount of $14,500.00 to
be paid at any particular time, and on the contrary, it is averred that the Defendant specifically
requested payment of $6,000.00 on or about November 10, 2006, and upon such request, the
Plaintiff did make such payment as set forth in paragraph 11 of Plaintiff’s Complaint. It is
denied, however, that the Plaintiff promised in any manner to pay the balance of any amounts
over and above the $6,000.00 as the same was not requested at that time by the Defendant.

20.  Denied. Itis denied that all the work which Defendant performed was performed
in a good and workmanlike manner, and on the contrary, it is averred that the Defendant failed to
complete the placement of a metal roof on the Plaintiff’s residence, permitted electric wires to be
left exposed on the ground, extended a fuel line from the subject premises, but failed to properly
connect the said fuel line, closed in a chimney that was attached to the Plaintiff’s residence rather
than venting the chimney to the outside of the home, thereby exposing the residence to the
accumulation of carbon monoxide and other noxious gases, and failed to complete the porch and
additions on the subject premises.

21.  Itis denied that the Defendant failed and refused to complete the balance of the
work after Plaintiff breached any agreement to pay the full amount of the second payment, and
on the contrary, it averred that the parties never agreed to an amount of a second payment over
and above the $6,000.00 paid to the Defendant by the Plaintiff, and further, Defendant failed and
refused to complete the balance of the work after the Plaintiff requested that the parties enter into

an written agreement as to the Defendant’s contractual responsibilities for the finishing of his



work on the Plaintiff’s residence and the amount of monies that would be required to be paid by
the Plaintiff for the completion of said work.

22. Denied and on the contrary, it is averred that at no time did the Plaintiff breach
any agreement with the Defendant, and on the contrary, it is averred that the Defendant has at all
times been in breach of his agreement to perform the contracted for work upon the residence of
the Plaintiff as set forth in Plaintiff’s Complaint.

23.  Ttis admitted that the Plaintiff has not paid the Defendant any further amount
requested by the Defendant as the Defendant has been in continual breach of his obligations
under the parties oral contract for the work to be done upon the Plaintiff’s residence.

24, It is admitted that the Defendant has been paid $18,000.00, however, it is denied
that any further amounts are due to the Defendant by the Plaintiff as the Defendant agreed to be
paid any balance due upon the completion of the work upon the Plaintiff’s residence the same
having never been completed.

25.  After reasonable investigation the Plaintiff is unable to determine the truth or
falsity of the allegation contained within paragraph 25 of the Defendant’s Counterclaim, and
therefore denies the same and demands strict thereof at trial.

WHEREFORE, Plaintiff respectfully requests that this Honorable Court enter judgment

in favor of the Plaintiff and against Defendant as set forth in the Plaintiff’s Complaint.

Berfamin S\ Blakley, III
Attorney for Plaintiff



VERIFICATION

I, LIANN J. BEARD, hereby state that I am the Plaintiff in this action and verify that the
statements made in the foregoing Answer to Counterclaim are true and correct to the best of my
knowledge, information, and belief. I understand that the statements therein are made subject to

the penalties of 18 Pa. C.S. § 4904 relating to unsworn falsification to authorities.

e !

/ /Aﬂ?‘fg%/fgn’ / / N
Dated: S(/ 7// "20(/(/ g




CERTIFICATE OF SERVICE

I, BENJAMIN S. BLAKLEY, IIL, hereby ce-tify that  have served a true and correct copy
of Plaintiff’s Answer to New Matter upon counsel fcr the Defendant on this ﬁ day of May,
2009, by depositing the same with the United States Postal Service via First-Class Mail, postage
pre-paid, addressed as follows:

Querino R. Torretti, Esquire
600 East Main Strest

P O Box 218
Reynoldsville PA 15851

BLAKLEY & JONES

A
Benjaz@S.’fSlakle%, I




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY

CIVIL TRIAL LISTING
CERTIFICATE OF READINESS TO THE PROTHONOTARY
(To be executed by Trial Counsel Only) DATE PRESENTED
CASE NUMBER TYPE TRIAL REQUESTED | ESTIMATED TRIAL TIME
07-2019-C.D. ( )Jury
Date Complaint filed: (X) Non-jury Y DAYS
December 12, 2007 () Arbitration
PLAINTIFF(S)
LIANN J. BEARD ()
DEFENDANT(S) Check Block
if a Minor
DANIEL MILLER, t/d/b/a D&M CONSTRUCTION () ‘ is a Party
ADDITIONAL DEFENDANT(S) to the Case
()
JURY DEMAND FILED BY: DATE JURY DEMAND FILED:
AMOUNT AT ISSUE CONSOLIDATION [ DATE CONSOLIDATION ORDERED .
m o 5541
$ 26,250.00 ( )Yes (x)No [N/A
interests and costs of suit b2 e
PLEASE PLACE THE ABOVE CAPTIONED GASE ON THE TRIAL LIST. Mo CC o

I certify that all discovery in the case has beén completed; all necessary parties and witnesses are
available; serious settlement negotiations have/been conflcted; the case is ready in all respects for trial,
and a copy of this Certificate has been servef g 1 of record and upon all parties of record

COUNSEL WHO WILL ACTUALLY TRY THE CASE

FOR THE PLAINTIFF TELEPHONE NUMBER
Benjamin S. Blakley, 111, Esquire (814) 371-2730
FOR THE DEFENDANT TELEPHONE NUMBER
Querino R. Torretti, Esquire (814) 653-2243

FOR ADDITIONAL DEFENDANT TELEPHONE NUMBER




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA
CIVIL DIVISION
LIANN J. BEARD
VS. : No. 07-2019-CD

DANIEL MILLER, t/d/b/aD & M
CONSTRUCTION

ORDER
AND NOW, this /@ day of July, 2009, it is the Order of the
Court that a pre-trial conference in the above-captioned matter shall be and is

hereby scheduled for Thursday, September 3, 2009 at 2:30 P.M. in Judges

Chambers, Clearfield County Ccurthouse, Clearfield, PA.

BY THE COURT:

\f-4E -

Paul E. Cherry
Judge

=
?6‘30%9 B“*’{"‘d

\Mlham A Shavs
n~mj ~onotary/Clerk of Coutts
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IN THE COJRT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

LIANN J. BEARD, NO. 07-2019 -C.D.
Plaintiff, Type of Case: CIVIL |
VS. Type of Pleading:
MOTION FOR CONTINUANCE
DANIEL MILLER, t/d/b/aD & M
CONSTRUCTION, Filed on Behalf of:
PLAINTIFF

Defendant,
Coursel of Record:
BENJAMIN S. BLAKLEY, III

Supreme Court No. 26331

BLAKLEY& JONES
90 Beaver Drive, Box 6
DuBois, Pa 15801
(814) 371-2730
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

LIANN J. BEARD, )
Plaintiff, %
Vs. g NO. 07-2019-C.D.
DANIEL MILLER, t/d/b/aD & M ;
CONSTRUCTION, )
Defendant. ;
MOTION FOR CONTINUANCE

AND NOW comes the Plaintiff, LIANN J. BEARD, by and through her attorneys,
BLAKLEY & JONES, and moves this Honorable Court for a continuance of the pretrial
conference in this matter which is presently scheduled for September 3, 20C9, in the above

captioned matter. In support thereof the following is averred:

1. A pretrial conference has been scheduled in this matter for September 3, 2009, at
2:30 p.m.
2. Movant is scheduled to appear before the Court of Common Pleas of Jefferson

County, Pennsylvania, on that date and time, and would therefore be unavailable to represent the
Plaintiff on the aforesaid day and time.
WHEREFORE, Movant respectfully request this Honorable Court grant his Motion and

continue the Arbitration scheduled for September 3, 2009, at 2:30 p.m.

Benj"anﬁﬁ S. Blakley} I1I
Attorney for Plaintiff



VERIFICATION
I, BENJAMIN S. BLAKLEY, III, hereby stete that I am counsel for the Plaintiff,
LIANN BEARD, in this acticn and verify that the statements made in the foregoing Motion for
Continuance are true and correct to the best of my knowledge, information, and belief, I
understand that the statements therein are made subject 10 the penalties of 18 Pa. C.S. § 4904

relating -o unsworn falsification to authorities.

Dated: 7//7&‘7
A

BENJAMINTS. . BLAijY, 11



CERTIFICATE OF SERVICE

I, BENJAMIN S. BLAKLEY, II1, hereby certify that  have served a true and correct ccpy
of Plaintiff’s Motion for Continuance upon counsel for defense and all arbitrators to this action on
this ﬂi\' day of July, 2009, by depositing the same with the United States Postal Service via F irst-
Class Ma:l, postage pre-paid, addressed as follows:

Querino R. To-retti, Esquire

600 East Main Street
POBcx21¢

Reynoldsvillz PA 15

Benpamin S. Iklakley, 1M
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

LIANN J. BEARD, )
Plaintiff, g
Vs. % NO. 97 - 2019 - C.D.
DANIEL MILLER, t/d/b/aD & M ;
CONSTRUCTION, )
Defendant. ;
ORDER
AND NOW, this °Llf_"d’ay of , 2009, upon consideration of the

foregoing Motion for Continuance, it is the ORDERTCT this Court that the pretrial conference in

this matter which is presently scheduled for September 3, 2009, at 2:30 p.m. is hereby

rescheduled to the (& day of __()cAoYpey~ , 2009, at Q00 o’clock A M.in c&%ﬁ

No———xf the Clearfield County Courthouse, Clearfield, Pennsylvania 16830.

BY THE COURT

gD

s William A. Shews @

Prothonotary/Clerk of Courts
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
C
LIANN J. BEARD : NO. 07-2019-CD s o (&
V.
: oo et
DANIEL MILLER, t/d/b/aD & M : § o / 113 w
CONSTRUCTION : Wiliar A Snaw
Prothonotary ".we"’(‘f* Courts
~ Awvs?
ORDER (R~ ~= BUl®

Tonae
AND NOW, this 6™ day of October, 204§, following Pre-Trial Conference, it is

the ORDER of this Court as follows:

1. Trial in this matter is scheduled for January 21, 22, 2009, beginning at
9:00 o’clock A.M. in Courtroom No. 2 of the Clearfield County Courthouse, Clearfield,

Pennsylvania.

2. The deadline for providing any and all outstanding discovery shall be by

and no later than thirty (30) days prior to the commencement of trial.

3. Counsel for the parties, if they so desire, may submit a Trial Brief to the
Court no more than thirty (30) days prior to the commencement of trial.
4, The parties may amend their witness and exhibit lists provided the same
is done no more than thirty (30 ) days prior to the commencement of trial.
BY THE COURT,
PAUL E. CHERRY,
JUDGE
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION
LIANN J. BEARD : NO. 07-2029-CD
V.

DANIEL MILLER, t/d/v/aD & M
CONSTRUCTION

ORDER
AND NOW, this 16™ day cf December, 2009, it is the ORDER of this Court that
upon request of Benjamin S. Blakley, III, Esquire, attorney for Plaintiff, fora
continuance of the Non-Jury Trial scheduled for January 21 and January 22, 2010, and

upon consideration of same, it is the ORDER of this Court that Non-Jury Trial shall be

and is hereby continued until the ]Dﬂ‘ :Q' N day(s) of M a\% , 2010,
beginning at 9:00 o’clock A.M. at the Clearfield County Courthouse, Clearfield,
Pennsylvania.

BY THE COURT,

S gz L

PAUL E. CHERRY,
JUDGE

William A. Shaw
Proﬁlonotary/Clerk of Counts

1 Ay g%tz
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
LIANN BEARD ~ NO. 2007-2019-CD
\2
| DANIEL MILLER, t/d/b/a
'D & M CONSTRUCTION
ORDER

AND NOW, this 27" day of April, 2010, it is the ORDER of this Court that view
shall be conducted at Plaintiff’s residence on May 10, 2010 at 8:30 A.M.

BY THE COURT,

@—pé&wa/

PAUL E. CHERRY,
JUDGE

= ‘;‘j““ - e
| 4#(%
e
wiliiam A. Shaw ua’
p-omonotarylclemofcou@T orre i
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LAw OFFICES OF
BLAKLEY & JONES
90 Bzaver Drive, Box 6
DuBois. Pennsylvania 15801

Telephone (814) 371-2730 Benjamin 8. Blakley, 111
Fax (814) 375-1082
(819 April 22,2010

Leanne Nzdza, Associate

The Honorable Paul E. Cherry
Judge’s Chambers

Clearfield County Courthouse
230 E. Marxet Street
Clearfield, PA 16830

Re: Liann Beard vs. Daniel Miller, t/d/b/a D & M Ccnstruction
No. 07-2019-CD

Dea- Judge Cherry:

As vou may recall this office represents the interests of Liann Beard in the above-cap-ioned
matter which is scheduled for a non-jury trial on May 10" and 11", As this matter is a constraction
case involving work done to the Beard residence, I believe that it would be easier for the Court to
understand the testimony that will be offered by both the Plaintiff and Defendant if the Court, along
with parties would visit the Beard residence for a view prior to the start of the trial. The property
in question is located in Rockton, not far from Steeple Furniture, which presumably would be on
your v.ay to the Courthouse. I would suggest that the parties meet at the Eeard residence between
8:30 and 9:00 o’clock a.m. on May 10™ | along with their expert witnesses to explain to the Court
their respective positions. I have spoken with Attorney Torretti and he would agree that a view
would be useful in this matter.

Could you please give this matter your consideration and advise whether or not you would
agree tc a view in this matter or if you wculd wish the parties to proceed in another fashion

Thank vou very much for your attention to this matter
Very truly yours,

BLAKLEY & JONES

n_S./ Blakley, IIT

BSB/sms
cc:  Querino R. Torretti, Esquire
Liaan Beard
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
LIANN J. BEARD * NO. 2007-2019-CD
Plaintiff *
Vs. *
DANIEL MILLER, D & M CONSTRUCTION *
Defendants *
ORDER

NOW, this 25t day of June, 2013, it is the ORDER of this Court that a status
conference be and is hereby scheduled for the 29th day of August, 2013 at 1:30 p.m. in
Courtroom No. 1, Clearfield County Courthouse, Clearfield, Pennsylvania.

If this case has been concluded, the moving party is directed to file the appropriate

Praecipe with the Prothonotary of Clearfield County to finalize that status of the case.

BY THE COURT,

W/ 1 N
(7 lf7[ é;‘ﬂfdvfzyﬁm

FREDRIC [, AMMERMAN
President Judge

th,’o?cm I ﬂjl% Torred

argtnorotary 7




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

LIANN J. BEARD,
Plaintiff,
VS.

DANIEL MILLER, ¢/d/b/aD & M
CONSTRUCTION,

Defendant.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CIVIL DIVISION

NO.J7-2019-C.D.
Type of Case: CIVIL

Type of Pleading: PREACIPE
TO TERMINATE CASE

Filed on Behalf of:
FLAINTIFF

Counsel of Record:
BENJAMIN S. BLAKLEY, III

Supreme Court No. 26321

BLAKLEY& JONES
99 Beaver Drive, Box 6
CuBois, Pa 15801
$14) 371-2730

ELE@QCC. A

9 ¥
125 S\ ol
= ulTim Tlakly
William A. Shaw é),&

Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

LIANN J. BEARD, NO.07-2019-C.D.

Plaintiff, Type of Case: CIVIL

vs. Type of Pleading: PREACIPE

)
)
)
)
)
)} TO TERMINATE CASE
DANIEL MILLER, :/d/b/aD & M )
CONSTRUCTION, )
)
)
)

Defendan:.

TO: WILLIAM A. SEAW, PROTHONOTARY

Please mark thz above matter settled, discontinued and ended.

Respectfully submitted,

BLAKLEY & JONES

/

Biandin S. Blakley, I1I
Attorney for Plaintiff




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

LIANNJ. BEARD, NO. 07 -2019 - C.D.

Plzintiff, Type of Case: CIVIL

Vs. Type of Pleading: PREACIPE
TO TERMINATE CASE
DANIEL MILLER, t/d/bjaD & M
CONSTRUCTION, Filed on Behalf of:
PLAINTIFF

Defendant.

R R i i e N

CERTIFICATE OF SERVICE

I, BENJAMIN S. BLAKLEY, III, hereby certify that [ have served a true and correct
cory of Plaintiff’s Preacipe to Terminate Case vpon counsel for the Defencant on this _/_Oi"-'
day of July, 2013, by depositing the same with the United States Postal Service via First-Class
Mall, postage pre-paid, addressed as follows:

Querino R. Torretti, Esquire
600 East Main Street

PO Box 218
Reynolcsvile PA 15851

BLAKLEY & JONES

enjagrh S. Blakley, II1
A y for Plaintiff






IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

CIVIL DIVISION
LIANN |. BEARD * NO. 2007-2019-CD
Plaintiff *
%
VS. *
DANIEL MILLER, t/d/b/a D & M CONSTRUCTION *
Defendant *
ORDER

NOW, this 12t day of July, 2013, the Court notes that a Praecipe to Settle and
Discontinue the above-captioned case was filed on July 11, 2013 by Benjamin S. Blakley, I1I,
Esquire. Therefore, it is the ORCER of this Court that the status conference in the above-

captioned case scheduled for the 29th day of August, 2013 is canceled.

BY THE COURT,
\%714_&35‘4 / J//‘_;/A}C\” e
\/J~

FREDRIC ]. AMMERMAN
President Judge

i‘t’:‘g =T e Addys

bt

2 OLm \G\\(«U
s WTE R ST i
William A. Shaw

Prothonotary/Clerk of Courts Gt
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

LIANN J. BEARD, NO. 07 -2019 -C.D.
Plaintiff, Type of Case: CIVIL
Vs. Type of Pleading:
PLAINTIFF’S PRETRIAL STATEMENT
DANIEL MILLER, t/d/b/aD & M
CONSTRUCTION, Filed on Behalf of:
PLAINTIFF

Defendant.
Counsel of Record:
BENJAMIN S. BLAKLEY, III

Supreme Court No. 26331

BLAKLEY& JONES
90 Beaver Drive, Box 6
DuBois PA 15801
(814) 371-2730

R R T i o I e e e e




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

LIANN J. BEARD,
Plaintiff,
NO.07-2019-C.D.

Vs.

DANIEL MILLER, t/d/b/aD & M
CONSTRUCTION,

N N e N N e N Nt e’

Defendant.

PLAINTIFE’S PRETRIAL STATEMENT

AND NOW comes the Plaintiff, LIANN J. BEARD, by and through her attorneys,

BLAKLEY & JONES, and presents the following pretrial statement in the above-captioned
matter:

L STATEMENT OF CASE

In the autumn of 2006, Plaintiff, LIANN J. BEARD was the owner of real property
located at 216 North Street, Rockton, Clearfield County, Pennsylvania. Defendant, DANIEL
MILLER, is in the business of residential remodeling and general construction, trading and doing
business as D & M CONSTRUCTION, located at 171 Miller’s Cove Drive, DuBois, Clearfield
County, Pennsylvania. In the autumn of 2006, the Defendant did orally contract with the
Plaintiff for the placement of a metal roof on her residence, the construction of a wrap around
porch, two additions, the replacement of windows, gutters and down spouts, the placement of

new siding, French doors and soffit and fascia on the Plaintiff’s property, all for the agreed upon



price of $29,568.00. In furtherance of that oral agreement, the Plaintiff, during October of 2006,
advanced to the Defendant the sum of Twelve Thousand ($12,000.00) Dollars.

The Defendant commenced work upon the Plaintiff’s residence during October of 2006,
however, during the latter part of November, 2006, the Defendant, without prior notice, ceased
work on the Plaintiff’s property prior to completing his contractual obligations. At the time the
Defendant ceased work on the Plaintiff’s residence, he had failed to completed the placement of
the metal roof on the residence, had failed to complete the porch and additions on the subject
premises, had failed to properly support the roof system placed on the residence by the Defendant
in such a manner that no low-bearing points for the said roof were present and that a new wall
was'framed and set on the wall and roof seating with no support for it, and further, Defendant
permitted electric wires to be left exposed on the ground, extended a fuel line from the subject
premises, but failed to properly connect the fuel line, left the new addition exposed allowing
animals and weatker to enter the structure, placed posts in the ground in such a manner so as to
not support the weight of the floor placed upon it, causing the floor to sink, and closed in a
chimney that was attached to the Plaintiff’s residence without venting the same, thereby exposing
the residence to the accumulation of carbon monoxide and other noxious gases. The Plaintiff
thereafter contacted the Defendant regarding the cessation of his work and was advised that the
Defendant needed more money in order to continue his work. As per the Defendant’s request,
the Plaintiff paid to him an additional Six Thousand ($6,000.00) Dollars on November 10, 2006,
and at that time the parties’ original contract was modified, deleting from that contract the
construction of the wrap around porch, which caused the deletion from the original quoted price

of Four Thousand ($4,000.00) Dollars, making the contract price Twenty-Five Thousand Four



Hundred Three Dollars and Fifteen Cents ($25,403.15), which the Defendant agreed to accept
upon the completion of work upon the Plaintiff’s premises. The Defendant thereafter failed to
complete the work upon the subject premises. As a result of the Defendant’s breach of his
obligations under the parties’ oral contract, the Plaintiff will be required to employ the services
of an additional contractor to remedy the defects caused by the Defendant’s actions. The
Plaintiff has sought the services of Morelock Construction of Falls Creek, Pennsylvania, who has
given an estimate of Twenty-Six Thousand Two Hundred Fifty ($26,250.00) Dollars for the
completion of the work upon the Plaintiff’s residence. The Plaintiff seeks to recover that sum
from the Defendant for his breach of his oral contract with the Plaintiff.

The Defendant has filed a counterclaim seeking Twelve Thousand One Hundred Fifty-
Seven and 45/100 ($12,157.45) Dollars, alleging that the Defendant had not been paid for labor
and materials supplied to the Plaintiff and seeking the profit that he would have received had he
been paid. The Plaintiff has denied that further amounts are due the Defendant, as the Defendant
failed to complete the work upon the Plaintiff’s residence.
II. CITATION TO APPLICABLE CASES OR STATUTES

NONE
III. LIST OF ALL EXHIBITS TO BE OFFERED INTO EVIDENCE

Plaintiff would intend to seek admission of some or all of the following items of
evidence:

A. Estimate of Morelock Construction (liability and damage);
B. Copy of $6,000.00 check payable to Dan Miller dated November 10, 2006,

C. Copy of sketch of work to be performed upon Plaintiff’s residence;



D. Copy of proposal prepared by Plaintiff for completion of work;

E. Executed Agreement between Plaintiff and Defendant as to the payment of the
balance due upon job completion;

F. Photographs of property defects; and

G. Plaintiff reserves the right to admit such other exhibits with adequate prior notice
being given to the Defendant and the Court.

IV. NAMES AND ADDRESSES OF WITNESSES TO BE CALLED

Plaintiff may call the following persons to testify at trial:

A. Plaintiff, Liann J. Beard, 216 North Street, Rockton, Pennsylvania (liability and
damage);

B. Representative of Morelock Construction, Falls Creek, Pennsylvania (liability and
damage);

C. Amy Brown, Mars, Pennsylvania (damage);
D. All witness listed on the Pretrial Statement of the Defendant; and

E. Plaintiff reserve the right to call additional witnesses with adequate notice to the
Defendant and to the Court.

V. STATEMENT OF LEGAL THEORY UPON WHICH THE RIGHT OF
RECOVERY IS PREDICATED

This claim is based upon the oral contract between the parties. The Defendant failed to
perform his services in a good and workmanlike manner.

VL. BRIEF DESCRIPTION OF DAMAGES CLAIMED

Plaintiff seeks $26,250.00, plus interest and costs of suit, in order to complete the
additions and repairs upon the Plaintiff’s premises.

VII. EXTRAORDINARY EVIDENTIARY PROBLEMS

NONE



VIIL

IX.

LIST OF STIPULATIONS

NONE

SPECIAL POINTS OF CHARGE

NONE
ESTIMATES TIME FOR TRIAL

One day

Respectfully submitted,

BLAKFEY &

o B

enjamin § S Blkley, III
orney for Plaintiff



CERTIFICATE OF SERVICE
[, BENJAMIN 8. BLAKLEY, IIL, hereby ce:tify that I have served a true and
_ . . th
correct copy of Plaintiff's Pretrial Memorandur upon counsel for the Defendant on this 0 —
day of September, 2009, by depositing the same witk: the Urited States Postal Service via First-

Class Mail, postage pre-paid, addressed as follews:

Querino R. Torretti, Esquire
600 East Main Street
P O Box 218
Reynoldsville PA 15851

——

BLAKLEY &?})NES
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_ Morelock Constructio@

Page: 1

Estimate

H#(B14)371-4714
C#(614)218-2232 Number: E142
Date: January 26, 2009
Bill To o Ship To:
leanne beart - T e
216 north st
|rocton, pa 15856
I PO Number Terms Project
i‘r T T T e e e B I T . —
e | fxhouse i )
lDate Description Hours Rate | Amount
2/26}o§"m —”—_<fh;—he‘_}oof system put on [ T ' -

house was not supported
correct, It was set on roof
sheeting, new knee walls
Wwere framed and set op wall
and roof sheeting with no
Support under it, and new
roof was set on it There
are no load bearing points
for roof structure

Fix for roof is to tear out
exterior walls and reframe
them with 2by6 to truss
height to Support new roof
system. We will sheet new
walls and insulate with r-19

New roof system was
installed over chimnley
furnace is unusable we have
to run tripple wall Pipe
from furnace through the
roof




>

o

Page: 2

dormer not framed right, no

hangers were installed, the

trusses that the doormer set

On were not sheeted together
for support,

The headers for all window
and door openings were
framed correct Oor naiied
|Properly

‘the corners in new addition
were not framed correct

the metal roofing was
installed over 1byl2 with
some trusses at a 3 foot
span there is not enough
Support for roof load, we
will add support at all
under structured places

Morelock Construct =T
’ H#(814)371-4714 EStlmate
C#(614)218-2232 Number: E142
Date:  January 26, 2009
Biﬂ ,T,°f e Ship To:
leanne beart T T e
I216 north st
rocton, pa 15856 l
5 PO Number Terms Project
I — ‘*““}:}E&,;;‘“'NT’\”' T J
Date Description Hours
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Morelock Constructic
H#(814)371-4714
C#(814)218-2232

Bill To:
{leanne beart

1216 north st
rocton, pa 15856

!
o

Number: E142
Date:;

January 26, 2009
Ship To:

e e R ———

’ PO Number

| Description

Floor in new addition rot
Supported correct, posts are
i Spaced to far apart, and
‘ carrior is not a double, We

have to instal] new posts an

proper intervals to
the load, and extra

Truss system in new

carry
carrior

addition

; under dormer is not

; Supported, we will have to
tear out wall and install a
tripple lamd beam to carry
load, reframe wall, and fix

sagging floor from the roof
setting on it

: bottom plate on all new

' walls not nailed properly,
floor sheeting not nailed
properly, reframe window in
addition to match other
window openings

Double bubble complete touse

——— ]
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Page: 4

Morelock Constructii ; .
14714711 Estimate
Cie14)218-2232 Number: E142
Date: January 26, 2009
Bill To: 7 Ship To:
leanne beart T T = )
‘216 north st
;rocton, pa 15856 ’
i
; PO Number Terms Project
fix house
,]Date Description Hours| *~ Rate | Amount
12/26/09 “‘“Ehét‘éifh‘J&IE;Zi}E?“ T T e
i on complete house, Install
: 11 new construction windows,
; Install 1 french door. Tear
i out cocrete at front pcrch, .
| Build new front porch frame
| and deck, posts and rocf
| stay.
| .
12/26/09 All overhangs will be coverd 26,250.00
f with vinyl sofit ang
: aluminum fascia, including
roof over porch, costom=r
Supplies materials for
siding and soffit. I will
supply all other materials
i
i
| o o _ﬁ_h‘\h._‘ﬁkﬁ_ﬂ_&“‘_%g‘w_ —
Total $26,250.00
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