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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

ROTH MARZ PARTNERSHIP, ) CIVIL DIVISION
PC, )
) ) CASE NO.:
)
Plaintiff, )
)
v. )
)
WEST BRANCH AREA )
SCHOOL DISTRICT, )
)
Defendant. )
NOTICE TO DEFEND

YOU HAVE BEEN SUED IN COURT. IF YOU WISH TO DEFEND AGAINST THE
CLAIMS SET FORTH IN THE FOLLOWING PAGES, YOU MUST TAKE ACTION WITHIN
TWENTY (20) DAYS AFTER THIS COMPLAINT AND NOTICE ARE SERVED, BY ENTERING A
WRITTEN APPEARANCE PERSONALLY OR BY ATTORNEY AND FILING IN WRITING WITH
THE COURT YOUR DEFENSES OR OBJECTIONS TO THE CLAIMS SET FORTH AGAINST YOU.
YOU ARE WARNED THAT IF YOU FAIL TO DO SO THE CASE MAY PROCEED WITHOUT YOU
AND A JUDGMENT MAY BE ENTERED AGAINST YOU BY THE COURT WITHOUT FURTHER
NOTICE FOR ANY MONEY CLAIMED IN THE COMPLAINT OR FOR ANY MONEY CLAIMED
OR RELIEF REQUESTED BY THE PLAINTIFF. YOU MAY LOSE MONEY OR PROPERTY OR
OTHER RIGHTS IMPORTANT TO YOU.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO NOT
HAVE A LAWYER, THEN YOU SHOULD GO TO OR TELEPHONE THE OFFICE SET FORTH
BELOW TO FIND OUR WHERE YOU CAN GET LEGAL HELP:

COURT ADMINISTRATOR
Clearfield County Courthouse
Second & Market Streets
Clearfield, PA 16830
(814) 765-2641, ext. 50-51
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

ROTH MARZ PARTNERSHIP, ) CIVIL DIVISION
PC, )
) CASE NO.:
)
Plaintiff, )
)
V. )
)
WEST BRANCH AREA )
SCHOOL DISTRICT, )
)
Defendant. )
COMPLAINT

Plaintiff, Roth Marz Partnership, PC (“Roth Marz”), by and through its counsel, Thorp Reed &
Armstrong, LLP, files the within Complaint against Defendant, West Branch Area School District
(“WBASD”) and in support thereof avers as follows:

1. Roth Marz is a Pennsylvania professional corporation with its principal place of business
at 3505 Chapin Street, Erie, PA 16508.

2. WBASD is a school district organized and existing pursuant to the Public School Code of
1949, as amended, 24 P.S. Section 101 et seq., with a principal place of business of 516 Allport Cutoff,
Morrisdale, PA 16858.

3. Upon information and belief, WBASD is empowered to provide public education to the
citizens of the municipalities within the greater Morrisdale area, including the construction, alteration and
repairs of or to the physical facilities, structures and buildings which WBASD deems necessary and
appropriate to provide public education for its constituents.

4. Jurisdiction and venue are proper in this court because the construction project out of

‘which this matter arises is located in Clearfield County and WBASD is a resident of Clearfield County,
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Pennsylvania. Furthermore, the contract on which Roth Marz brings suit, attached hereto as Exhibit A
and hereinafter referred to as the “Contract,” specifies in Article 7.1 that all claims shall be pursued in the
Court of Common Pleas of Clearfield County.

5. WBASD entered into the Contract with Roth Marz for renovations and additions to the
West Branch Area High School (the “Project™).

6. Pursuant to the Contract, Roth Marz was responsible for a variety of tasks with respect to
the Project. Roth Marz’s contractual obligations are described in full in the Contract.

7. Roth Marz performed its obligations under the Contract fully and in compliance with all
terms of the Contract.

8. Roth Marz made timely demand for payment for services provided, pursuant to the
schedule contained in the Contract, on or about June of 2005. An invoice reflecting this request is
attached hereto as Exhibit B.

9. Roth Marz made further demand for payment for additional services provided, again
pursuant to the schedule contained in the Contract, on or about April 10, 2007. An invoice reflecting this
request is attached hereto as Exhibit C.

10. Roth Marz made further demand for payment for additional services provided, again
pursuant to the schedule contained in the Contract, on or about April 11, 2007. An invoice reflecting this
request is attached hereto as Exhibit D.

11. Despite the timely demands for payment, WBASD did not, and has not, paid Roth Marz.

12. Roth Marz has also demanded that WBASD provide it with information regarding the
total amount of a seperate contract between Quandel and WBASD for construction management services.
Roth Marz is entitled, pursuant to the Contract, to payment of a fixed percentage of the total cost of the
Project, including amounts expended for construction management services.

13. Despite request, WBASD has refused to provide Roth Marz with information sufficient
for it to generate an accurate invoice reflective of the total construction cost of the Project. As a result,

Roth Marz has been precluded from iésuing a final invoice to WBASD.

4.
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14. As a direct and proximate result of the conduct herein set forth, Roth Marz has incurred
and sustained substantial losses and damages which aggregate to a sum greater than the jurisdictional
limits of arbitration in Clearfield County:

15. At all times material hereto, Roth Marz performed its work on the Project in accordance
and compliance with the terms of the Contract.

16. At no time material hereto, has Roth Marz received from WBASD any notice of any
objection to the manner, timeliness, or quality of its work, which was not promptly cured.

17. Upon information and belief, WBASD has utilized the additions and improvements of the
Project and has thereby had the beneficial use and enjoyment of the work performed by Roth Marz.

18. WBASD has accepted the work performed by Roth Marz.

19. In April, May, June, July, August, November of 2007, and in January of 2008, Roth Marz
and/or its counsel issued correspondence to WBASD requesting payment.

20. WBASD has failed or refused to pay its outstanding invoices and to provide the
information necessary for Roth Marz to generate a final invoice for the Project.

COUNT 1

BREACH OF CONTRACT
ROTH MARZ PARTNERSHIP, PC v. WEST BRANCH AREA SCHOOL DISTRICT

21. Roth Marz incorporates by reference Paragraphs 1 through 20 above as if fully set forth
herein.

22. The Contract between Roth Marz and the WBASD is valid and enforceable.

23. Roth Marz fully performed its obligations under the Contract.

24, Roth Marz is entitled to be paid for its work on the Project.

25. In not paying Roth Marz’s outstanding invoices, and in withholding information
necessary for Roth Marz to generéte a final invoice, WBASD is in material breach of the Contract.

26. As a direct and proximate result of WBASD’s conduct, Roth Marz has been damaged in

an amount in excess of the compulsory arbitrational limits of Clearfield County.
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27. Roth Marz is entitled to be paid reasonable interest on its outstanding and to-be-generated
invoices.

- WHEREFORE, Plaintiff, Roth Marz Partnership, PC respectfully requests that this Honorable
Court enter a judgment in its favor together with interest, penalty interest, attorneys' fees and costs, in
excess of the compulsory arbitration limits of Clearfield County.

COUNT II
UNJUST ENRICHMENT

PLED IN THE ALTERNATIVE
ROTH MARZ PARTNERSHIP, PC v. WEST BRANCH AREA SCHOOL DISTRICT

28. Roth Marz incorporates by reference Paragraphs 1 thrpugh 27 above as if fully set forth
herein.

29. Roth Marz provided services to WBASD pursuant to its Contract therewith.

30. WBASD accepted the services of Roth Marz, a direct and true benefit, without complaint.

31. Despite specific request, WBASD has not compensated Roth Marz for the services

supplied.

32. Absent payment, WBASD has no legal right to retain the benefit of the services provided
by Roth Marz.

33. In accepting the benefits conferred by Roth Marz without paying therefor, WBASD has
been unjustly enriched at the expense of Roth Marz.

34. Roth Marz has been damaged and is continuing to incur damages as a result of
WBASD’s unlawful withholding of the amounts owed Roth Marz.

WHEREFORE, Plaintiff, Roth Marz Partnership, PC respectfully requests that this Honorable
Court enter a judgment in its favor together with interest, penalty interest, attorneys' fees and costs, in

excess of the compulsory arbitration limits of Clearfield County.
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COUNT 111
ROTH MARZ PARTNERSHIP, PC v. WEST BRANCH AREA SCHOOL DISTRICT
VIOLATION OF THE COMMONWEALTH PROCUREMENT CODE

35. Roth Marz incorporates by reference Paragraphs 1 through 34 above as if fully set forth
herein.

36. WBASD is é "local government unit" as defined in 62 Pa. C.S.A. §3902 of Title Il of the
Commonwealth Procurement Code and is therefore subject to Sections 3931-3939 thereof, 62 Pa. C.S.A.
§§3931-39309.

37. The Contract for work was in excess of $50,000.

38. Roth Marz has performed its work on the Project in accordance with the Contract.

39. WBASD's unjustifiable failure to pay Roth Marz for the balance of the amount owed
under the Contract violates the applicable provisions of the Pennsylvania Procurement Code.

40. WBASD's conduct in failing to issue payment was done in bad faith, and was arbitrary
and vexatious.

41. As a result of the WBASD's failure to pay Roth Marz all payments when due, Roth Marz
is entitled to recover legal interest, damages in the nature of a penalty in the amount of 1% per month on
all such moneys improperly withheld, and reasonable attorneys' fees incurred as a result of WBASD’s

conduct.
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WHEREFORE, Plaintiff, Roth Marz Partnership, PC respectfully requests that this Honorable
Court enter a judgment in its favor, together with interest, penalty interest, attorneys' fees and costs, in
excess of the compulsory arbitration limits of Clearfield County.

Respectfully submitted,

,2008 /_S./——J

Kevin L. Colosimo, Esquire
PA 1.D. #80191
Andrew G. Jenkins, Esquire
PA 1.D. #91322

-

Dated: Jan . L[

THORP REED & ARMSTRONG, LLP
Firm I.D. No: 282

One Oxford Centre

301 Grant Street, 14" Floor

Pittsburgh, PA 15219-1425

(412) 394-2332
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VERIFICATION
1, Robert Marz, in my capacity a a Partner of Roth Marz Partnership, PC hereby verifies that the
statements made in the foregoing\Complaint are true and correct to the best of my knowledge,
information and belief. These statements are made subject to the penalties of 18 Pa. C.5.A. §4904

relating to unswom falsification to authorities.

v
p i .21.08

Robert Marz ——
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PROFESSIONAL SERVICES CONTRACT
BETWEEN OWNER AND ARCHITECT

THIS AGREEMENT made this 2 3 day of ~Janv a@4__ in the year Two
Thousand and &3 (20©23), by and between the West Branch Area School District, a
school district of the third class organized and existing under and pursuant to the Public School
Code of 1949, as amended, 24 P.S. Section 101 et seq., with an address of R.R. #2, Box 194,
Morrisdale, Pennsylvania 16858-9312, and Roth Marz Partnership, P.C., a professional
corporation organized and existing pursuant to Pennsylvania law, with an address of 3505
Chapin Street, Erie, Pennsylvania 16508. .

General project description:

“Renovations and additions to the High School as approved by the Board of School
Directors.

In consideration of the promises set forth herein, and with intent to be legally bound, the
parties agree as follows:

ARTICLE 1

ARCHITECT’S RESPONSIBILITIES

The ARCHITECT’S services consist of those services performed by the ARCHITECT,

: ARCHITECT’S employees, and ARCHITECT’S consultants as outlined below and included in

Article 10.

The ARCHITECT’S services shall be expeditiously performed as mutually agreed to
between the ARCHITECT and the OWNER, consistent with skill, care, and the orderly progress
of the work. .

The OWNER reserves the right to contract services of a Construction Manager and/or

" Third Party ARCHITECT to work with and review the work of the ARCHITECT in accord with’

Scctions 2.3. 5 and 2.3.6 of this contract.

ARCHITECT shall work in conjunction w1th the OWNER'’S Construction Manager,
Arch1tect Engmeers or Thn‘d Party Architect in the execution of this project.

By executlng thlS contract the ARCHITECT represents to the OWNER that the
ARCHITECT i1s hcensed to practice the disciplines required to complete this project. The

ARCHITECT: further represents to the OWNER that the ARCHITECT shall maintain all-

necessary hcensés permits, or other authorizations necessary to act as ARCHITECT for the
Project until' the ARCHITECT’S duties hereunder have been satisfied. The ARCHITECT
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assumes full responsibility to the OWNER for the negligent acts and omissions of the
ARCHITECT’S consultants or others employed or retamed by the ARCHITECT in connection
with the Project.

Execution of this contract by the ARCHITECT constitutes a representation that the
ARCHITECT has become familiar with the Project site and the local conditions under which the
Project is to be implemented.

BASIC SERVICES. The ARCHITECT’S Basic Services consist of those outlined in the
following Paragraphs 1.1 through 1.5 and included in Article 10.

1.1 ~ SCHEMATIC PHASE

The ARCHITECT, after its review of the Project program, both as developed by
OWNER and ARCHITECT and after appropriate visits to the Project site, shall provide a
preliminary evaluation of the program, schedule, and construction budget requirements as they
relate to one another. The ARCHITECT shall review with the OWNER alternative approaches -
to project design and construction as may be required.

After the OWNER has approved the Project scope and schedule as submitted by the
~ ARCHITECT, the ARCHITECT shall prepare and submit to the OWNER, for approval,
Schematic drawings and any other documents required by the OWNER for said approval.

The ARCHITECT at this stage shall submit an estimate of Construction Cost projected to
the anticipated bid date. The estimate shall be determined by the ARCHITECT using the most
accurate means available to the ARCHITECT at the time. The OWNER reserves the right to
contract services of a Construction Manager and/or Third Party ARCHITECT to review the cost
estimate prepared by the ARCHITECT:

1.2 PRELIMINARY PHASE

After approval by the OWNER of the Schematic Phase documents, and any OWNER-
Authorized changes in Project scope or construction budget, the ARCHITECT shall prepare and
submit to the OWNER, for approval, Preliminary drawings and any other documents reasonably
required by the OWNER for said approval. These. drawings and other documents shall fix
building size, delineate and describe the various construction materials to be used, and indicate
the structural, mechanical, and electrical systems upon which the design is based.

'The ARCHITECT shall advise the OWNER 1mmed1ately of any adjustments to the
Construction Cost estimate as prev1ously determined.
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1.3 CONSTRUCTION DOCUMENT PHASE

After approval of the OWNER of the Preliminary Phase documents, and any further
OWNER-authorized changes in Project scope or construction budget, the ARCHITECT shall
prepare and submit to the OWNER, for approval, Construction Drawings and
Specifications/Project Manual (hereinafter referred to as the “Construction Documents™) required
by the OWNER for said approval. The Construction Documents shall delineate, detail, and
completely specify all materials and equipment required to fully complete construction of the
Project in every respect consistent with current standards of the profession. The ARCHITECT,
shall specify serviceable, low maintenance, high reliability equipment and materials. Materials
and equipment shall be the best -value for money, as determined by the. OWNER and
ARCHITECT.

The ARCHITECT assures that the Construction Documents will be adequate and
sufficient to accomplish the project scope as submitted by the ARCHITECT and approved by the
OWNER, and are reasonably free from errors, omissions, and deficiencies and, further, that any
review and apprdyal by the OWNER of the Construction Documents shall not be deemed to
diminish the ARCHITECT’S assurance of adequacy.

The ARCHITECT shall advise the OWNER immediately of any adjustments, for
whatever reasons, to the Construction Cost estimate as previously determined.

The ARCHITECT shall be responsible for completing all of the appropriate Plan—Con
doeuments; planning modules, soil and erosion control plans, zoning approvals, code approvals,
municipal/utility permits. Any and other documents which may be required shall be completed
as Additional Services. The ARCHITECT shall prepare Plan Con A, B, E. F, and G. Plan Con
C (property) is not required. and Plan Con D is financial bond calculation.

The ARCHITECT shall be responsible for obtaining, on behalf of the OWNER, whatever
permission is necessary to connect to non-OWNER-owned utility lines.

The ARCHITECT shall coordinate the Construction Documents for all of the separate
prime contracts to assure against omissions, conflicts, overlaps, or duplications of any items of
work or materials on the Project. Prime contracts include general construction, plumbing
construction, HVAC construction, and electrical construction.

1.4  BIDDING PHASE

After approval by the OWNER of the Construction Documents, the ARCHITECT shall
assist the OWNER, or the OWNER’S Construction Manager, as mutually agreed, in the
preparation and distribution of all necessary bidding correspondence and documents, receipt of
bid proposals, and construction contract preparation.
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1.5 CONSTRUCTION PHASE

The ARCHITECT’S responsibility under this Agreement for Construction Phase services
commences with the execution of the Agreement between the Contractor and the OWNER and
terminates after expiration of the Contractor’s one-year guarantee period against defective
materials, equipment, and/or workmanship, providing that all claims have been satisfied between
owner and contractor. If there remain outstanding ¢laims after the expiration of the one-year
term, the ARCHITECT’S obligations hereunder shall continue until such claims have been

resolved. The ARCHITECT’S services for claims against the OWNER are additional to the

basic services, unless necessitated by the fault or failure of the ARCHITECT. [NOTE:
Additional language has been added.]

-The ARCHITECT, in cooperation with the OWNER’S Construction Manager, if
appointed, shall administer the construction contract(s) as outlined below and in accordance with
the General Conditions of the Construction Contract unless provided otherwise in this
Agreement. The ARCHITECT agrees to perform all of its obligations under this Agreement
consistent with General Conditions of the Construction Contract. The extent of the
ARCHITECT’S duties and responsibilities and the limitations of its authority as specified
thereunder shall not be modified without written agreement between the OWNER and the
ARCHITECT.

The ARCHITECT shall not be responsible for the Contractor’s construction means,
methods, techniques, sequences, or procedures, or for safety precautions and programs in
connection with the work.

The ARCHITECT shall not be responsible for the Contractor’s schedules or failure to
carry out the Work in accordance with the Contract Documents. The ARCHITECT shall not
have control over or charge of acts or omissions of the Contractor, Subcontractors, or their agents
or employees, or any other persons performing portions of the Work. However, the
ARCHITECT shall be responsible for notifying the OWNER and the Contractor of the
Contractor’s failure to carry out the Work in accordance with the Contract Documents upon
observing such failure by the Contractor. The ARCHITECT shall endeavor to guard the
OWNER against failure by the Contractor.

1.5.1 Schedule of Values. Upon receipt, the ARCHITECT shall carefully review and
examine the Contractor’s Schedule of Values, together with any supporting documentation or
* data which the OWNER or the ARCHITECT may require from the Contractor. The purpose of
such review and .examination will be to protect the OWNER from an unbalanced Schedule of
Values which allbcates greater value to certain elements of the Work than is indicated by such
supporting documentation or data or that is reasonable under the circumstances. If the Schedule
of Values is found to be inappropriate, of if the supporting documentation or data is deemed to be
inadequate, and unless the OWNER directs the ARCHITECT to the contrary in writing, the
Schedule of Values shall be returned to the Contractor for revision or supporting documentation
or data. After making such examination, if the Schedule of Values is found to be appropriate as
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submitted or, if necessary, as revised, the ARCHITECT shall sign the Schedule of Values
thereby indicating the ARCHITECT’S informed belief that the Schedule of Values constitutes a
reasonable, balanced basis for payment of the Contract Price to the Contractor. The
ARCHITECT shall not sign such Schedule of Values in the absence of such belief unless
directed to do so, in writing, by the OWNER. The ARCHITECT shall provide the OWNER with
a signed copy of the Schedule of Values after approval.

1.5.2 Access to Work, The ARCHITECT and its authorized representatives shall have
full and safe access to the work at all times.

1.5.3 Visits to the Site. The ARCHITECT and its authorized representatives shall visit
the Project periodically to review the progress of the work, and take such actions as in its
judgement are necessary or appropriate to achieve the requirements of the Construction
Documents in the work of the responsible Contractors, including advising the OWNER'’S agents,’
if appointed, as to particular matters to watch for and guard against. It shall also be the duty of
the ARCHITECT to have its Consultants visit the site periodically as required during their
respective Phases of the work, at such intervals as may reasonably be deemed necessary by the
OWNER and the ARCHITECT, to review their respective Phases of the work in order to achieve
the requirements of the Construction Documents.

The purpoese of such reviews will be to determine the quality, quantity, and progress of
the Work in comparison with the requirements of the Construction Contract. In making such
reviews, the ARCHITECT shall exercise care to protect the OWNER from defects or
deficiencies in the Work, from unexcused delays in the schedule, and from overpayment to the
Contractor. Following each such review, the ARCHITECT shall submit a written report of such
review, together with any appropriate comments or recommendations, to the OWNER.

In addmon to the above, the ARCHITECT shall be hold reguired-to—attend;—at—the

5% 1 WN ARy—an able Project site conferences dealing with

1nterpretat10n of the Contract Documents and progress meetings at intervals appropriate to the

level of construction (biweekly). These conferences and meetings shall be part of the
ARCHITECT’S basic services.

1.5.4 Approval of Payment to Contractor. Based on the ARCHITECT’S review of the
Project, and the recommendations of the Construction Manager, if appointed, the ARCHITECT
will recommend, within seven (7) calendar days after receipt, approval or rejection of payment
on the Application-Certificate of Payment. Approval of the Certificate of Payment shall
constitute a representation by the ARCHITECT to the OWNER that the work has progressed to
the point indicated on the Application, and that to the best of the ARCHITECT’S knowledge;,
information, and belief, the quality of the work is in accordance with the Contract Documents.

The ARCHITECT shall make recommendations to the OWNER for the withholding of
any payment, or portion thereof, due to inadequate progress and/or performance of the Contract.
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The ARCHITECT agrees that promptness is required for this pfovision.

1.5.5 Interpreter. The ARCHITECT will be, in the first instance, the interpreter of the
~ requirements of the Contract Documents. The- ARCHITECT will, within a reasonable time,
render such interpretation as it may deem necessary for the proper execution or Progress of the
Work. All interpretations by the ARCHITECT shall be defined in writing and/or by drawing and
shall be consistent with the intent of the Contract Documents. In its capacity as interpreter, the
ARCHITECT will exercise efforts consistent with current standards of the profession to ensure
faithful performance by the Contractor.

The ARCHITECT’S decisions, with OWNER’S prior approval, shall in matters relating
to aesthetic effect be final if consistent wit the intent of the Construction Contract.

1.5.6 Review of Contractor’s Shop Drawings and Materials. The ARCHITECT shall
review, approve and process, subject to the right of review by the OWNER, Shop Drawings as to
compliance with the Contract Documents and all product data, samples, materials, and other
submissions of the Contractor required by the Contract Documents for conformity to and in
harmony with the design concept of the Project and for compliance with the requirements of the
Contract Documents. The ARCHITECT shall not approve any substitution of specified materials
and/or equipment without first obtaining the OWNER’S consent, unless the ARCHITECT
determines the substitution is equal to the specified level of quality. Approval by the
ARCHITECT of the Contractor’s submittal shall constitute the ARCHITECT’S representation to
the OWNER that’such submittal is in conformance with the Construction Contract.

When the Contractor is required by the Contract Documents to provide ARCHITECT
certification of performance characteristics of materials, systems, or equipment, the
ARCHITECT shall be entitled to rely upon such certification to establish that the materials,
systems, or equipment will meet performance criteria required by the Contract Documents.

S0P ;l:"-i Stiofitea SERCaR O o€ 1< O "i‘- aft OO oRreencee: The
ARCHITECT shall review and check the shop drawing submittal sekedute within fifteen (15)
calendar days of receipt from the detailed notation for resubmission if required, within twenty-
one (21) days after receipt from the Contractor. The ARCHITECT shall act on any
resubmissions within fifteen (15) calendar days of his receipt thereof. A detailed log shall be
maintained by the ARCHITECT as to time of receipt of the shop drawings and time of return,
with adequate notes as to their disposition. .

The ARCHITECT agrees that promptness is required for this provision.

1.5.7 Job _Conference and Progress Report. The ARCHITECT shall hold take—and
retatn—a—verbatim—record—of —the biweekly Job Conference meetings and shall prepare and
distribute summary minutes of each meeting within four (4) working days to the OWNER, the
Contractors, and all other interested parties.
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The ARCHITECT shall make written reports to the OWNER relative to the progress of
the work. The Consultants retained by the ARCHITECT shall also report their respective
findings on their respective visits to the site to the ARCHITECT, who, in turn, shall include such
information in its reports to the OWNER.

1.5.8 Change Orders. The ARCHITECT shall make recommendations with respect to
Change Order requests as submitted by the Construction Manager, if appointed, along with
supporting documentation and data as deemed necessary by the OWNER for the OWNER’S
approval and execution. The ARCHITECT may, after consultation with the OWNER, authorize
minor changes in the work which do not involve an adjustment in the Contract sum or an
extension of the Contract time and which are not inconsistent with the intent of the Contract
Documents. o ' ;

1.5.9 Rejection of Work. The ARCHITECT is authorized and expected to reject work
which does not conform to the Contract Documents and shall immediately notify the OWNER in
writing to stop a’'Contractor’s work whenever, in the ARCHITECT’S reasonable opinion, such
action is necessary for the proper performance of the Construction Contract Work. The
ARCHITECT shall not be liable to the OWNER for the consequences of any recommendation
made by the ARCHITECT in good faith, and in the exercise of due care, in recommending to
stop or not to stop the Work.

Whenever, in the ARCHITECT’S opinion, it is necessary or advisable, the ARCHITECT
shall require special inspection or testing of the Work in accordance with the provisions of the
Construction Contract whether or not such Work is fabricated, installed, or completed. The
ARCHITECT shall advise the OWNER of all such occurrences requiring special inspection or
testing of the Work.

1.5.10 Substantial Completion, Final, and One-Year Guarantee Inspections. The
ARCHITECT and its consultants shall participate in Substantial Completion and Final
Inspections to affix the dates of Substantial and Final Completion and shall concur in the report
of Final Completion to the OWNER prior to approving the Contractor’s application for Final
Payment. The ARCHITECT shall acquire for OWNER the Certificate of Completion.

The ARCHITECT and its consultants shall participate in an inspection prior to the
expiration of the one (1) year guarantee period against defective materials, equipment, and/or
workmanship to determine any defects in materials, equipment, and/or workmanship since the
date of Substantial Completion.

1.5.11 Construction and Maintenance Data. At the time of Substantial Completion of
the Project, the ARCHITECT shall collect from the Prime Contractor(s) all sheop—drawings;
catalog data, manufacturer’s operating instructions, maintenance instructions, certificates,
warrantees, guaranties, and other pertinent operating and maintenance data. The ARCHITECT
shall assemble and correlate such material and submit two copies thereof to the OWNER. The
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ARCHITECT shall transmit to QOWNER copies of shop drawings as they are approved during
construction.

1.5.12 Record Drawing. At the time of Substantial Completion of the Project, the
ARCHITECT shall collect from the Prime Contractor(s) their complete sets of as-built drawings
and will, within 90 days after receipt from the Contractors, transpose all the changes recorded by
the Contractors, onto a full set of reproducible drawings which shall become the record drawings
of the Project. Record drawings shall also be submitted on a diskette compatible with the
OWNER’S CADD system. [NOTE: {@f¥iNERewillenotiagieesthat these services are additional

B e AN St

services not included in the basic services.)

1.5.13 Corrections. The ARCHITECT shall, without additional compensation, promptly
correct any errors, omissions, deficiencies, or conflicts in its work product.

1.5.14 Errors and Omissions. If it becomes necessary during the course of construction

to issue change orders which increase the cost of the Project because of the ARCHITECT’S
failure to produce proper and coordinated specifications and drawings, or any portions thereof
relating to the Project, in accordance with accepted standards and practice, the ARCHITECT
shall be assessed the difference between the amount of the change order and what the OWNER

would have pald had the error or omlssmn not occurred—phrs—admm—rst-rafma—eeﬁs—memfed—by—the

nt, The assessment for added

cost w111 be based on the following:

1.5.14.1 If the change order is an omission change order, the assessment for the
difference between the amount of the change order and what the OWNER would have paid had
the omission not occurred will be based on the construction cost index change between bid
opening and the change order cost proposal, but in no case less than zero. For purposes of this
section, a change order is an omission change order if additional work is required due to the
failure of the ARCHITECT to produce proper and coordinated Construction Documents, but no
work must be removed or replaced to carry out the change order.

1.5.14.2  If the change order is an error change order, the assessment for the difference
between the amount of the change order and what the OWNER would have paid had the error not
occurred will be the same as for an omission change order plus the cost of removing and
replacing work in order to remedy the error. For purposes of this section, a change order 1s an
error change order if work must be removed and/or replaced because of the failure of the
ARCHITECT to produce proper and coordinated Construction Documents.

No fees w111 be pa1d for change orders preliminarily designated as resulting from an error

or omission until completion of the Project, at which time compensation and assessment will be
resolved.
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1.15.15 Indemnifications. The ARCHITECT, intending to be legally bound hereby,
agrees to indemnify, defend, and hold harmless the OWNER and the OWNER’S respective

officers, agents, servants, and employees from and against any and all liability, claims, losses,

costs, expenses, damages, or injuries of any kind or nature, including legal fees and
disbursements, that the OWNER may directly or indirectly sustain, suffer, or incur as a result of
and to the extent caused by the ARCHITECT’S negligent performance of design and/or
engineering services in connection with the contract or the Work. [NOTE: The OWNER will not
agree to delete this section. ]

1.6 ARCHITECT’S RESPONSIBILITY FOR CONSULTANTS,
OBSERVANCE OF LAWS AND COOPERATION WITH LOCAL
BODIES, AND INSTRUCTIONS REGARDING PROPRIETARY
ITEMS

1.6.1 Responsibility. The ARCHITECT is responsible for the compliance of the
Construction Documents will all applicable permits, laws, regulations, and ordinance of all
commissions, agencies and governments, federal, state, and local, insofar as they are applicable
to, and have jurisdiction over, the Project. The ARCHITECT shall make all required submittals
with the advance knowledge of the OWNER to, and shall obtain all required approvals from, the
applicable agency in a timely manner so as not to cause delays to the Project. The ARCHITECT
shall also attend all hearings/meetings required for securing necessary approvals and permits.

1.6.2  Cooperation with Local Bodies. During the design of the Project, the
ARCHITECT shall keep informed and comply with the requirements of all local zoning,
planning, and supervisory bodies. Should these requirements substantially increase the cost of
the Project, or should any required approvals be withheld by the local bodies, the ARCHITECT
shall immediately notify the OWNER.

1.6.3 Proprietary Items, Copyrights, Patents. The ARCHITECT shall not include in
the design of the Project unless directed by the OWNER -any equipment, material, or mode of
construction which is proprietary or which contains a copyright or patent right relating to
designs, plans, drawings, or specifications, unless the equipment, material, or mode of
construction is different and fairly considered superior in quality and performance. If the
ARCHITECT includes in the design of the Project any equipment, material, or mode of
construction which is proprietary, it-shall have prior approval by the OWNER and it shall only
be because the item is different and fairly considered superior in quality and performance, and
not for the purpose of preventing or restricting competitive bidding. ARCHITECT may not

knowingly list as acceptable any item which cannot comply with the Steel Products procurement
Act..
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ARTICLE 2

ADDITIONAL SERVICES

Unless required by the Project Scope or included in Article 10, the services performed by
the ARCHITECT, ARCHITECT’S employees, and ARCHITECT’S Consultants as outlined
below are not included in Basic Services and shall be paid for by the OWNER as provided in this -
Agreement in addition to the compensation for Basic Services.

None of these services shall be provided by the ARCHITECT, whether they are requested
by the OWNER or required due to circumstances unknown at the time of the execution of the
Agreement, until approval in writing has been received from the OWNER.

21 PROJECT REPRESENTATION

If more extensive representation at the site by the ARCHITECT is required by the
OWNER than is provided for under Basic Services, Paragraph 1.5, Construction Phase,.the
ARCHITECT shall provide one or more Project representatives to assist in carrying out such
additional on-site representation.

Additional Project representative(s) shall be selected, employed, and directed by the
ARCHITECT with the approval of the OWNER, and the ARCHITECT shall be compensated
therefore as mutually agreed, in advance, between the OWNER and the ARCHITECT. Such
supplemental agreement letter shall also delineate the duties and responsibilities of the additional
Project representative(s). '

2.2 CONTINGENT ADDITIONAL SERVICES

2.2.1 Revisions to Approved Drawings and Specifications Prior to_Construction
Phase '

2.2.1.1 Making revisions to the drawings and specifications requested by the OWNER
subsequent to the OWNER'’S approval of the Construction Documents as outlined in Paragraph
1.3, Construction Document Phase, unless required to keep the estimated Construction Costs
within the amount budgeted for same.

2.2.1.2 Making revisions to the drawings and specifications required by the enactment or
revisions of codes, laws, or regulations subsequent to the completion of the Construction

Documents as approved by the OWNER.

23  OPTIONAL ADDITIONAL SERVICES

2.3.1 Preplanning. Providing special analysis of the OWNER’S needs such as
selection, planning, and development of the site; economic, demographic, and/or financial
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feasibility; preliminary design criteria and budget estimates; or other special studies except as
herein provided as part of Basic Services.

2.3.2 Specialized Consultants. Providing unusual or specialized Consultant services
other than those consistent with the inherent requirements of the Project scope and required to
meet the functional needs of the Project.

2.3.3 Surveys. Providing a complete ; topographic survey and/or related aerial
photography, ground control, photogrammetric plotting; property boundary survey; and the
reparation of a metes and bounds legal description and a related plot.

2.3.4 Special Studies. Providing services related to the preparation of Environmental
Assessments and/or Environmental Impact Statements, Energy Impact Statements, Analysis, or
Feasibility Studies as may be required by local, state, or federal government agencies, provided -
such services are in addition to the Project scope requirements. 4

2.3.5 Third Party Architect. The OWNER may retain services of a Third Party
Architect to review the work of the ARCHITECT. Services may include review of products and
materials, review of project budget and schedule, completion of “Value Engineering” studies,
and other related reviews and studies as deemed necessary by the OWNER.

‘ 2.3.6 Construction Manager. The OWNER may retain a Construction Manager to
manage the Project. The ARCHITECT shall not be responsible for the actions taken by the
Construction Manager for the OWNER.

2.3.7 Other Services. Providing services mutually agreed to that are not otherwise
included in this Agreement.

ARTICLE 3

OWNER’S RESPONSIBILITIES

3.1  BASIC INFORMATION

The OWNER shall provide the ARCHITECT all information available at the time
regarding requirements for the Project. Such information shall include:

3.1.1 A Project Program setting forth the OWNER’S objectives, space requirements
and relationships, special equipment, and systems and site requirements.

3.1.2 A Project Budget including the amount allocated for the Construction Cost and all
other anticipated costs and expenses.
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3.1.3 A Project Schedule setting forth the times allotted for the Design and
Construction Phases of the Project.

If the information furnished is not sufficient for the initiation of design solutions, the
ARCHITECT shall notify the OWNER immediately.

3.2. SURVEYS

The OWNER shall furnish to the ARCHITECT, surveys describing (as applicable) grades
and lines of streets, alleys, and pavements; the location of all rights-of-way restrictions,
easements, encroachments, zoning classification, boundaries and contours of the site; location,
dimension and other necessary data pertaining to any existing buildings, other improvements and
trees; information concerning existing utilities throughout the site, mcludmg inverts and depth;
and shall establish a Project benchmark.

33 GEOTECHNICAL ENGINEERING SERVICES

The OWNER shall pay the costs of all geotechnical engineering services required for the
Project and requested by the ARCHITECT and OWNER. Selection of geotechnical engineer
shall be approved by the OWNER. Such services shall include, but are not limited to, test
borings, samples, field and laboratory reports, final soil reports and logs, and foundation
engineering evaluations and recommendations.

3.4  MISCELLANEOUS TESTS, INSPECTIONS, AND REPORTS

The OWNER shall furnish, at the OWNER'’S expense, air and water pollution, hazardous
material, environmental, and any other miscellaneous laboratory tests, inspections, and reports as
may be required.

3.5 APPROVAL OR DISAPPROVAL OF DESIGN WORK

* Any approval or failure of the OWNER to disapprove or reject design work submitted by
the ARCHITECT shall not constitute an acceptance of the work such as to relieve the
ARCHITECT of his full responsibility to the OWNER for the proper and ARCHITECT
performance of all design work on the Project.

3.6 OWNER RESPONSE

The OWNER shall act with reasonable promptness on all submissions from the
ARCHITECT, which require action by the OWNER, in order to avoid unreasonable delay in the
progression of the Project through the various Phases outlined in Article 1.
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3.7 NOTICE OF NONCONFORMANCE

The OWNER shall notify the ARCHITECT immediately if the OWNER becomes or is
made aware of any fault or defect in the Project or nonconformance by any party thh the
Contract Documents.

3.8 COPIES OF OWNER’S DOCUMENTS

The OWNER shall supply the ARCHITECT with copies of the OWNER’S Form of
Agreement between OWNER and Contractor and General Conditions of the Contract for
Construction for inclusion, by the ARCHITECT, in the Bidding Documents.

ARTICLE 4

CONSTRUCTION COST

The Construction Cost based upon all work described in the Construction Documents as
approved by the OWNER shall be determined as outlined below, with precedence in the order
listed: :

4.1  For completed construction, the total cost to the OWNER for such construction

work less the amount of any change order work necessary because of errors or omissions on the
part of the ARCHITECT or as defined in Subparagraph 1.5.14 Errors and Omissions.

4.2  If the Project is not constructed, the sum of the lowest bona fide bid(s) received
for all of the work, providing said bids do not exceed the fixed limitation of Construction as
defined in Paragraph 9.1.3 or as amended by written agreement by the OWNER and
ARCHITECT as the basis for design. ' If such bids exceed the limitation previously agreed upon,
said limitation shall become the basis of cost. Alternate bids - The value of alternate bids is part
of the construction cost whether or not they are accepted by the OWNER and whether or not they

exceed the budget limitation.

4.3  If bids are not received, the latest Construction Cost estimate prepared by the
ARCHITECT, provided such estimate does not exceed the fixed limitation of construction as
defined in Paragraph 9.1.3 or as amended by written agreement by the OWNER and
ARCHITECT as the basis for design.

It shall be the ARCHITECT’S responsibility to promptly notify the OWNER if| in the
ARCHITECT’S opinion, the Project cannot be designed and constructed within the fixed
limitation on the cost of construction as authorized by the OWNER. It is the ARCHITECT’S
responsibility to so notify the OWNER as soon as such a situation becomes, or should have
become, apparent to the ARCHITECT. If without written acknowledgment by the OWNER, the
ARCHITECT permits the Construction Contracts to be bid, and if the fixed limitation on the cost
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of Construction is exceeded by the lowest bona fide bids or negotiated proposal, the OWNER
may: (1) give written approval of an increase in such fixed limit; (2) authorize rebidding of the
Project; (3) terminate the Project and this Agreement in accordance herewith; or (4) cooperate in
revising the Project scope or quality, or both, as required to reduce the construction cost. In the
case of (4), the ARCHITECT, without additional charge to the OWNER, shall consult with the
OWNER and shall revise and modify the Construction Documents as necessary to achieve
compliance with the fixed limitation on construction cost. Absent negligence on the part of the
ARCHITECT in-making its estimates of probable construction cost, such modifications and
revisions shall be the limit of the ARCHITECT’S responsibility arising from the establishment
of such fixed limitation of construction costs, and having done so, the ARCHITECT shall be
entitled to compensation for all other services performed, in accordance with this contract.

The OWNER reserves the right to retain a Third Party ARCHITECT and/or a
Construction Manager to review the project documents and drawings to obtain a
recommendation for revising the Project Scope or quality, or both, as required to reduce the
construction costs.

If, after notification to the OWNER by the ARCHITECT that the Project cannot be
designed and- constructed within the fixed limitation on the cost of construction, the
ARCHITECT is by written authorization by the OWNER instructed to proceed without a change
in the Project program, design, or in the fixed limitation on the cost of construction, the
ARCHITECT shall not be responsible for the cost of any subsequent redesign.

ARTICLE 5

OWNERSHIP AND USE OF DOCUMENTS

All preliminary studies, Construction Documents, special requirements, cost estimates,
and all other data compiled by the ARCHITECT under this Agreement shall become the property
of the OWNER and may be used for any purpose desired by the OWNER. The ARCHITECT
shall not be liable for any reuse of these documents by the OWNER.

" ARTICLE 6
TERMINATION, ABANDONMENT, SUSPENSION, REACTIVATION

6.1 TERMINATION BY OWNER [OR ARCHITECT]

The OWNER or ARCHITECT shall have the right at any time, for any reason, to
terminate this Agreement upon not less than seven (7) calendar days’ written notice to the
ARCHITECT or OWNER.
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The ARCHITECT shall comply with all reasonable instructions of the OWNER then or
subsequently given relating to such termination, including but not limited to: instructions
concerning delivery of drawings, sketches, and other architectural/engineering data to the
OWNER; discontinuance of the work on outstanding contracts; and furnishing to the OWNER
information concerning all action to be taken respecting outstanding agreements with
consultants, contracts, awards, orders, or other matters.

Copies of Construction Documents and any other materials in existence as of the date of
termination will be furnished to the OWNER as requested. :

6.2 COMPENSATION IN THE EVENT OF TERMINATION

In the event of termination by OWNER, the ARCHITECT shall be compensated for its
services to the termination date based upon services performed on any Phase to the termination
date in accordance with the Compensation and Payment schedule contained herein.

Such compensation shall be the ARCHITECT’S sole and exclusive remedy for
termination. '

6.3 SUSPENSION OF WORK

The OWNER may, at any time, direct the ARCHITECT to suspend all work on the
Project, or on any part thereof, pending receipt of further notice from the OWNER. In all such
cases the OWNER and the ARCHITECT shall agree upon an appropriate phasing-out of the
work in such a manner that the work may be resumed with a minimum of added cost to the
OWNER, but in-no event shall the work be continued beyond the completion of the Phase in
which 1t then is. The ARCHITECT shall be compensated as if the Agreement had been
terminated at the completion of the agreed Phase. If work 1s suspended during the Construction
Phase, compensation shall be paid for all ARCHITECT services provided to the date of
suspension, but no additional compensation shall be paid during the period of suspension.

6.4 REACTIVATION COMPENSATION

When a Project has been suspended or terminated for a longer time than three (3) stx6)
months and is subsequently reactivated using the same ARCHITECT, the OWNER and the
ARCHITECT shall agree, prior to the beginning of the reactivation work, upon a lump sum, or
other basis, of reimbursement to the ARCHITECT for its extra start-up costs occasioned as a
result of the work having been suspended or terminated.’

6.5 TERMINATION BY ARCHITECT FOR CONVENIENCE
If the ARCHITECT chooses to terminate this Agreement without cause. i.e. solely for its

convenience, then OWNER may reduce compensation that may be otherwise owed to the

ARCHITECT in an amount equal to the OWNER’S increased costs. if any, in securing substitute

architectural services. If the QWNER’S increased costs exceed monies otherwise owed to the
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ARCHITECT. the OWNER may recover those excess amounts from the ARCHITECT. [NOTE:
This subparagraph is new.] :

ARTICLE 7

MISCELLANEOUS PROVISIONS

71 APPLICABLE LAW

The interpretation and construction of this Agreement shall be governed by the laws of
the Commonwealth of Pennsylvania. In the event litigation arises out of this Agreement, the
parties agree to'submit any claim to the Court of Common Pleas of Clearfield County,
Pennsylvania.

72 SUCCESSORS AND ASSIGNS

This Agre‘ement shall be binding on the successors and assigns of the parties hereto.

73  ASSIGNMENT

Neither the OWNER nor the ARCHITECT shall assign, sublet, or in any manner transfer
any right, duty, or obligation under this Agreement without prior written consent of the other

party.

74  EXTENT OF AGREEMENT |

This Agreéement represents the entire and integrated agreement between the OWNER and
the ARCHITECT and supersedes all prior negotiations, representations, or agreements, either
written or oral. This Agreement may be amended only by written instrument signed by both the
OWNER and the ARCHITECT.

7.5  THIRD PARTY

Nothlng contamed in this Agreement shall create a contractual relationship with or a
cause of action in-favor of a third party against either the OWNER or the ARCHITECT.

7.6 HfAZARDOUs MATERIAL

Unless otherwise provided in this Agreement, the ARCHITECT and its consultants shall
have no responsibility for the discovery, presence, handling, removal or disposal of, or exposure
of persons to hazardous materials in any form at the Project site, including but not limited to .
asbestos, asbestos products, polychlorinated biphenyl (PCB), or other toxic material.
Notwithstanding. the foregoing, asbestos is known to be located throughout the building, the
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ARCHITECT shall address it in an appropriate manner, and it shall be part of the basic services.
The OWNER may elect to not abate floor tile containing asbestos.

If the ARCHITECT encounters or suspects hazardous or toxic material, the ARCHITECT
shall advise the OWNER immediately.

7.7 PROMOTIONAL MATERIAL

With prior consent of the OWNER, the ARCHITECT shall have the right to include
design representation of the Project, including interior and exterior photographs, among the
ARCHITECT’S promotional and ARCHITECT matenals. '

7.8 TERMS/GENERAL CONDITIONS

Terms cont‘ained in this Agreement have the same meaning as those in the OWNER’S
Form of Agreement between OWNER and Contractor and the OWNER’S General Conditions of
the Contract for Construction, current as of the date of this Agreement.

7.9 INSURANCE

7.9.1 Architect Liability Insurance. The ARCHITECT shall secure and maintain, at
its sole cost and expense, Architect Liability Insurance to protect against loss resulting from
design errors and omissions, failure to coordinate the Construction Documents of the Project, and
failure to execute the construction administration duties for the Project.

7.9.1.1 Unless otherwise specifically provided in this Agreement, the ARCHITECT shall
secure and maintain ARCHITECT Liability Insurance with a minimum coverage of $1,000,000.

7.9.1.2 The ARCHITECT shall secure and maintain ARCHITECT Liability Insurance,
as required above, up to and including one year after the date of the last final inspection of the
contracts under the Project.

7.9.2 General Liability Insurance. The ARCHITECT shall secure and maintain, at its
sole cost and expense, adequate General Liability Insurance to protect the OWNER and the
OWNER'’S respective officers, agents, servants, and employees against claims arising out of the
ARCHITECT’S services during the design and construction of the Project for damages in law or
equity for property damage and bodily injury, including wrongful death. The OWNER shall be
named as an additional insured in the policy, and the ARCHITECT shall submit a Certificate of
Insurance to the OWNER prior to execution of the Agreement. The limits of coverage shall be
$1,000,000. The ARCHITECT is required to secure and maintain General Liability Insurance up
to an including the submission of Record Drawings and a Certificate of Completion.
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7.9.3 Certificate of Insurance. The ARCHITECT shall furnish to the OWNER
annually, unless otherwise requested, during the active terms of this Agreement, a Certificate
from an Insurance Carrier authorized to do business in Pennsylvania indicating: (1) the existence
of the insurance required under this Article; (2) the amount of the deductible; and (3) the amount
of coverage of such insurance. The ARCHITECT shall submit a Certificate of Insurance
covering the ARCHITECT Liability Insurance requirement for one year beyond the last final
inspection.

7.9.4 Failure to Comply with Insurance Requirements. During any period in which
the ARCHITECT is not in compliance with the terms of this Article, no compensation shall be
paid by the OWNER to the ARCHITECT. '

ARTICLE 8

ARCHITECT’S EXPENSES

8.1 DIRECT PERSONNEL EXPENSE

8.1.1 The ARCHITECT’S Personnel Expense shall be based on a fixed hourly rate for
any principal’s time and on a multiple of two and one-half (2.5) times the direct personnel
expense per hour for the ARCHITECT’S employees.

8.1.2 Direct personnel expense is defined as the direct salaries and mandatory and
customary benefits of the principals, associates, and employees of the firm who are assigned to
and are productively engaged on the Project, including clerical employees. Direct personnel
expense shall include mandatory and customary benefits such as employment taxes, statutory
employee benefits, insurance, sick leave, holidays, vacations, pensions, and similar contributions
and benefits.

8.2 REIMBURSABLE EXPENSES

Reimbursable expenses are in addition to compensation for Basic and Additional Services
- and include those expenses as follows for which the ARCHITECT shall be reimbursed a not-to-
exceed amount for his direct “out-of-pocket” costs.

8.2.1 Out-of-town and out-of-state travel expenses, and long distance communications,
but only-to the extent that such expenses are not attendant to the ARCHITECT”S basic services.
Any necessary fee or permit payment required and paid to any governing body- or authority
having jurisdiction over the Project. '

8.2.2 Expense of reproductions including reproductions of record drawings, postage and
handling of Drawings, Specifications, and other documents including, as mutually agreed to, the
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preparation and distribution of all neéessary bidding correspondence and documents, receipt of
bid proposals, and construction contract preparation.

8.2.3 Expense of renderings, models, mock-ups requested by the OWNER, and/or
CADD diskettes of record drawings.

8.2.4 Expenses of specialized consultants identified as additional services in
Subparagraph 2.3.2 and Article 10 of this Agreement.

8.3 EXPENSE FOR CONSULTANTS

The ARCHITECT shall be reimbursed on a mulitiple of one and one-tenth (1.1) tlmes the
amounts billed to the ARCHITECT for such services.

ARTICLE 9

COMPENSATION AND PAYMENT
9.1  BASIC SERVICES COMPENSATION AND PAYMENT

9.1.1 The OWNER agrees to pay the ARCHITECT as compensation for those Basic
Services described in Article 1 and any other services described in Article 10 compensation of
6% of constructlon cost plus 6% of alternate bids that were authorized by the OWNER but not

accepted 4 ; cced—6%—ofthe—OW dget—at—sabmiss
P}aﬂeen—Paﬁ—B- Compensatlon shall be broken down as follows (1) Schematlc Demgn -
15%16% of Total Fee; (2) Design Development - 25% of Total Fee; (3) Construction Documents
-45%-56% of Total Fee; (4) Bidding - 5% of Total Fee; and (5) Construction - 10% of Total Fee.

9.1.2 Payment for Basic Services will be made monthly by the OWNER in proportion
to the service actually performed, but not to exceed the above set forth percentages at the
completion of each Phase.

9.1.3 The fixed limitation on the cost of construction as defined by this Agreement shall
be as determined by the ARCHITECT and adopted by the OWNER.

9.2 REIMBURSABLE EXPENSES

The OWNER agrees to pay the ARCHITECT as compensation for the ARCHITECT’S
Reimbursable Expenses, as defined in Paragraph 8.2., an amount not to exceed $1,000 for any

single expenses and $15,000 for aggregate expenses without prior written approval by the
OWNER.
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9.3  ADDITIONAL SERVICES COMPENSATION

9.3.1 Project Representation. The OWNER agrees to compensate the ARCHITECT for
Project Representation beyond Basic Services, as defined in Paragraph 2.2, in accordance with
the following hourly ARCHITECT’S Personnel Expense rates:

Principals ' $125 per hour
Project Architect $110 per hour
Project Manager $ 95 per hour
Engineer $ 95 per hour
Construction Manager $ 75 per hour
Field Personnel $ 75 per hour
Cost Estimator $ 75 per hour
Clerk of the Works . $ 60 per hour
Drafting ' $ 50 per hour
Clerical $ 40 per hour

The employees’ hourly rates set forth for Additional Services shall also be used to
determine the ARCHITECT’S personnel Expenses as described in Paragraph 8.1. and shall be
adjusted annually, subject to the OWNER'’S approval, in accordance with generally accepted
salary review practices of the profession. Payroll certification shall be provided by the
ARCHITECT to the OWNER upon demand.

9.4- ADDITIONAL PROVISIONS

9.4.1 Payments are due and payable thirty (30) days from the date of the ARCHITECT’S
invoice as approved by the OWNER.

9.4.2 Submission of the ARCHITECT’S invoice for final payment and reimbursement
shall further constitute the ARCHITECT’S representation to the OWNER that, upon receipt from .
the OWNER of the amount invoiced, all obligations of the ARCHITECT to others mcludmg its
consultants, imcurred in connection with the Project will be paid in full.

95 OWNER’S RIGHT TO WITHHOLD PAYMENT

9.5.1 In the event that the OWNER becomes credibly informed that any representation of
the ARCHITECT provided pursuant to Article 9 is wholly or partially inaccurate, the OWNER
may withhold payment of sums then or in the future otherwise due to the ARCHITECT until the

inaccuracy, and the cause thereof, is corrected to the OWNER'’S reasonable satisfaction.
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9.6 ARCHITECT’S RECORDS
9.6.1 Documentation accurately reflecting the time expended by the ARCHITECT and its

personnel and records of Reimbursable Expenses shall be maintained by the ARCHITECT and
shall be available to the OWNER for rev1ew and copymg upon request. :

ARTICLE 1b
OTHER CONDITIONS OR SERVICES

10.1 OWNER may, but is not required to, retain ARCHITECT to provide construction
management services. If OWNER so elects, ARCHITECT’s compensation shall be two percent

(2%) of the cost of the work as defined herein, provided a scope of services can be aggeed to by
the OWNER and the ARCHITECT.

T. HIS AGREEMENT entered into as of the day and year written above

OWNER
7 wf% ///M § Z)AW
Pre51 _ K Secretary
Board of Directors of the West Branch Area Board of Directors of the West Branch Area

School District - School District

ARCHITECT

Vid

"Robert L, Marz, Vice President

[-15 O

Page 21 of 21



A ‘. . ROTH MARZ PARTNERSHIP P.C. INVOICE
I.. ' 3505 CHAPIN STREET
ERIE, PA 16508 : . DATE INVOICE #
Eﬁx géﬁggﬁg& 6/9/2005 82533

BILL TO

WEST BRANCH AREA SCHOOL DISTRICT
ATTN: PAUL CARR

356 ALLPORT CUTOFF

MORRISDALE, PA 16858-9752

JOB NUMBER TERMS PROJECT
NET 30 DAYS
DESCRIPTION FEE QUANTITY cosT AMOUNT
ARCHITECTURAL/ENGINEERING
SERVICES
RENOVATIONS & ADDITIONS TO THE
MIDDLE/HIGH SCHOOL
ACTUAL TOTAL BIDS + ADD $13,226,586.00
ALTERNATES
INSURANCE COSTS + 333,497.00
$13,560,083.00
ARCHITECT FEE = 6% X 6%
‘ $ 813,604.98
CONSTRUCTION PHASE = 20% OF FEE X 20%
. $ 162,271.00
CONSTRUCTION COMPLETE TO DATE = 0.96| ' 162,721.00 156,212.16
96% ‘_
LESS PREVIOUSLY INVOICED -146,448.90 -146,448.90

Total . $9.763.26




A o .- ROTH MARZ PARTNERSHIP P.C. INVOICE
I..I' 3505 CHAPIN STREET '

ERIE, PA 16508 DATE - INVOICE #

PH: 814-860-8366

FAX: 814-860-8606 4/10/2007 83000

BILL TO

WEST BRANCH AREA SCHOOL DISTRICT
ATTN: PAUL CARR

356 ALLPORT CUTOFF

MORRISDALE, PA 16858-9752 °

JOB NUMBEB . TERMS PROJECT
NET 30 DAYS
DESCRIPTION FEE OUANTITY COST AMOUNT
ARCHITECTURAL/ENGINEERING
SERVICES
RENOVATIONS & ADDITIONS TO THE
MIDDLE/HIGH SCHOOL
ACTUAL TOTAL BIDS + ADD 13,226,586.00
ALTERNATES »
INSURANCE COSTS + 333,497.00
TOTAL 13,560,083.00
ARCHITECT FEE OF 6% | X 6%
813,604.98
CONSTRUCTION PHASE = 20% OF FEE | X 20%
| 162,271.00
CONSTRUCTION 100% COMPLETE 1| 162,721.00 162,721.00
LESS PREVIOUS INVOICED 15621216 -156,212.16
Total $6,508.84




ERIE, PA 16508 DATE INVOICE #
PH: 814-860-8366
FAX: 814-860-8606

1 i.l.' . ROTH MARZ PARTNERSHIP P.C. I N V O l C E
. 3505 CHAPIN STREET

4/11/2007 83001

BILL TO

WEST BRANCH AREA SCHOOL DISTRICT
ATTN: PAUL CARR

356 ALLPORT CUTOFF

‘MORRISDALE, PA 16858-9752

JOB NUMBER TERMS PROJECT
NET 30 DAYS |
- DESCRIPTION FEE QUANTITY cosT AMOUNT
INVOICE FOR CHANGE ORDERS ADDED
TO THE CONTRACT
TOTAL "ADD" CHANGE ORDERS TO DATE
SEE ATTACHED CHANGE ORDER LOG
RMP MARK-UP 0.06 311,897.00 18,713.82
£n . | Total  $18713.82
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FILED
JAN 22 2008

William A_ Shaw
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY
PENNSYLVANIA

ROTH MARZ PARTNERSHIP PC: CIVIL ACTION -- LAW
Plaintiff :

: No. 08-104 CD
V. :

WEST BRANCH AREA SCHOOL
DISTRICT,
Defendant

PRECIPE FOR ENTRY OF APPEARANCE
To the Prothonotary:
Please enter my appearance is attorney for Defendant in the above-

captioned action.

Date: V3 iztn /ﬂa) /W 22
Kenneth A. Wise, Esq.
Levin and Wise
27 West Third Street
P.O. Box 234
Lewistown, PA
Tel: 717-247-3577

F\LED e

o857 o 4“7 LHsL

Niam A Shaw
Prommtarvlc‘ ek of Cmm



CERTIFICATION OF SERVICE

| hereby certify that | am this day serving a true and correct copy of the
attached Precipe for Entry of Appearance on the following individual by First Class
U.S. Mail addrzassed as follows:

Kevin L. Colosimo, Esq.
Thorpe, Reed, and Armstrong, LLP
301 Grant St., 14th floor
Pittsburgh, PA 15219 -- 1425

: PN
e 11 AL D7 Noyird Wl
Kenneth A. Wise, Esquire

Levin and Wise

Id. No. 16142

27 West Third Street
Lewistown PA 17044
(717) 247-3577

Attorney for Defendants



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY
' PENNSYLVANIA

ROTH MARZ PARTNERSHIP PC: CIVIL ACTION -- LAW

Plaintiff :
. No. 08-104 CD
V. :

WEST BRANCH AREA SCHOOL;
DISTRICT, :
Defendant

DEFENDANT’S PRELIMINARY OBJECTIONS

AND NOW comes Defendant, by its undersigned counsel, and respectfully
makes these Preliminary Objections to Plaintiffs Complaint as follows
| COUNT 1 - MOTION TO STRIKE
1. This is a suit over a disputed billing for architect's fees claimed.
2. Plaintiff is claiming moneys owed for architect's services pursuant to a
written contract, attached as Exhibit “A” to the complaint. |
3. Plaintiff is claiming special damages; however, special damages are not
pleaded at all in the prayers for relief.
4, The complaint does not comply with Pa.R.C.P 1019(f) requiring items of
special damage be specifically stated.
WHEREFORE Defendant respectfully requests that the Complaint be
stricken pursuant to Pa.R.C.P. 1028(a)(2).
COUNT 2 - MOTION TO STRIKE
5. Paragraphs 1 through 4, above, are incorporated by reference herein.

6. Exhibit “D” to the Complaint purports to be an invoice setting forth a claim

FILED 2
Féﬁ’l@ﬂﬁ grmse

William A. Shaw @
Prothonotary/Clerk of Courts

for monies owed in change orders.



7. Exhibit “D” makes reference to an attached change order log, and the
Complaint does not mention its unavailability.
8. The change order log is not attached to Exhibit “D”.
9. Pa. R.C.P. 1019(i) specifies that when any claim is based on a writing,
the pleader shall attach a copy of that writing to that pleading or state why a copy
of that writing is unavailable.
10.  The Complaint does not comply with Pa.R.C.P. 1019(i)
WHEREFORE Defendant respectfully requests that the Complaint be
stricken pursuant to Pa.R.C.P. 1028(a)(2).
COUNT 3 - DEMURRER
11.  Paragraphs 1 through 10, above, are incorporated by reference herein.
12.  Count Il of the Complaint asks this Court for quantum meruit damages in
the alternative.
13.  Paragraph 29 in Count Il of the Complaint reads, “Ron Martz provided
services to WBASD pursuant to its Contract therewith.” |
14.  As a matter of law, quantum meruit damages are not recoverable on a
claim based on a contract.
WHEF&EFORE Defendant respectfully requests that Count Il be dismissed

for failure to state a claim on which relief may be granted.
Date: 23M vy /WW//Z%‘

Kenneth A. Wise, Esq.

Levin and Wise

27 West Third Street

P.O. Box 234

Lewistown, PA
Tel: 717-247-3577




CERTIFICATION OF SERVICE

| hereby certify that | am this day serving a true and correct copy of the
attached Preliminary Objections on the following individual by First Class U.S. Mail
addressed as follows:
Kevin L. Colosimo, Esq.
Thorpe, Reed, and Armstrong, LLP

301 Grant St., 14th floor
Pittsburgh, PA 15219 -- 1425

Date:_/§ Jol. b //,/WM /%&

Kenneth A. Wise, Esquire
Levin and Wise

Id. No. 16142

27 West Third Street
Lewistown PA 17044
(717) 247-3577

Attorney for Defendants



IN THE COURT CF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

ROTH MARZ PARTNERSHIP, PC,

Plaintiff,

WEST BRANCH AREA SCHOOL
DISTRICT,

Defendant.

00869247.D0C

R i o O i o i e R i i i i e i i g

CIVIL DIVISION - LAW

CASE NO. 08-104-CD

PRAECIPE FOR ORAL ARGUMENT
ON WEST BRANCH AREA SCHOOL
DISTRICT’S PRELIMINARY
OBJECTIONS TO PLAINTIFEF’S
COMPLAINT

Filed on behalf of Plaintiff, Roth Marz
Partnership, PC

Counsel of Record for This Party:

Kevin L. Colosimo, Esquire
Pa. ILD. No. 80191
Andrew G. Jenkins, Esquire
Pa. I.D. No. 91322

THORP REED & ARMSTRONG, LLP
Firm I.D. No. 282

One Oxford Centre

301 Grant Street, 14" Floor

Pittsburgh, PA 15219-1425

(412) 394-2332

FILED/V

FEB )i

William A. Shaw

@

Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

ROTH MARZ PARTNERSHIP, PC, CIVIL DIVISION - LAW

Plaintiff,
CASE NO. 08-104-CD

V.

WEST BRANCH AREA SCHOOL
DISTRICT,

N N N N Nt N e N N N

Defeadant.

PRAECIPE FOR ORAL ARGUMENT
ON WEST BRANCH AREA SCHOOL DISTRICT’S
PRELIMINARY OBJECTIONS TO PLAINTIFF’S COMPLAINT

AND NOW, comes Plaintiff, Roth Marz Partnership, PC (“Roth Marz”), by and
through its undersigned counsel, and files this Praecipe for Oral Argument on West Branch Area
School Distr;ct’s Preliminary Objections to Plaintiff’s Complaint Pursuant to Pa R.C.P,
1028(a)(2) Raising Issues of Fact as follows:

1. Plaintiff, Roth Marz, requests oral argument/hearing on its West Branch
Area School District’s Preliminary Objections to Plaintiff’s Complaint Pursuant to Pa R.C.P,
1028(a)(2).

2. Counsel for Roth Marz believes that such oral argument will take

approximately twenty (20) minutes.

00869247.00C



Respectfully submitted,

THORP REED & ARMSTRONG, LLP

Dated: FebruaryW , 2008 By:

Kevin L. Colosimo, Esquire
Pa. LD. No. 80191
Andrew G. Jenkins, Esquire
Pa. LD. No. 91322

THORP REED & ARMSTRONG, LLP
Firm I.D. No. 282

One Oxford Centre

301 Grant Street, 14" Floor

Pittsburgh, PA 15219-1425

(412) 394-2332

Attorneys for Plaintiff, Roth Marz
Partnership, PC

-2
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing has
1’\’
been served upon counsel of record this U day of February, 2008, by U.S. Mail, first class,

postage prepaid, as follows:

Kenneth A. Wise, Esquire
Levin and Wise
27 West Third Street
Lewistown, PA 17044

00869247.00C
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

ROTH MARZ PARTNERSHIP, PC,

Plaintiff]

WEST BRANCH AREA SCHOOL
DISTRICT,

Defendant.

00868878.D0C
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CIVIL DIVISION -

CASE NO. 08-104-

LAW

CD

ANSWER TO PRELIMINARY

OBJECTIONS

Filed on behalf of Plaintiff, Roth Marz

Partnership, PC

Counsel of Record for This Party:

Kevin L. Colosimo,

Pa. ID. No. 80191

Andrew G. Jenkins,

Pa. I.D. No. 91322

Esquire

Esquire

THORP REED & ARMSTRONG, LLP

Firm 1.D. No. 282
One Oxford Centre

301 Grant Street, 14" Floor
Pittsburgh, PA 15219-1425

(412) 394-2332

FILE
%’5992003

William A. Shaw
Prothorotary/Clerk of Courts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

ROTH MARZ PA‘RTNERSHIP, PC, )  CIVIL DIVISION - LAW
)
Plaintiff, )

) CASE NO. 08-104-CD

v. )
)
WEST BRANCH AREA SCHOOL )
DISTRICT, )
f )
Defendant. )

ANSWER TO PRELIMINARY OBJECTIONS

Plaintiff, Roth Marz Partnership, PC (“Roth Marz”), by and through its counsel, Thorp
Reed & Armstrong, LLP, files the instant Answer to the Preliminary Objections filed by West
Branch Area School District (“WBASD) as follows:

COUNT 1 - MOTION TO STRIKE

1. DQnied. This is a lawsuit filed in order to collect fees due and owing to Roth
Marz. In fact, contrary to WBASD’s averment, despite Roth Marz’ persistent request, WBASD
has never articulafed any disagreement with any of the amounts billed.

2. Admitted. By way of further answer, Roth Marz further seeks interest, penalty
interest, attorneys’ fees, and costs in the instant action.

3. Dénied. By way of further answer, Roth Marz is unclear as to what WBASD
references when it refers to “special damages” claimed allegedly without sufficient specificity or
not pled “in the prayers for relief.” Special damages are those damages “which are not the usual
and ordinary consequences of the wrong done, but which depend upon special circumstances.”

2-
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Parsons Trading Co. v. Dohan, 167 A. 310,312 (Pa. 1933). The damages claimed by Roth Marz
are not special in any sense — they are those consistently faced by any person or entity adjudged
liable to a plaintiff under the theories of liability (breach of contract and violation of the
Commonwealth Procurement Code) asserted in Roth Marz’ Complaint. Furthermore, Roth Marz
satisfies any requirement of specificity to which it is subject; Roth Marz, in its Complaint, either
provides specific amounts claimed, with supportive invoices, or provides a specific reason —
WBASD’s refusal to cooperate — for its failure to do so. Challenges to the specificity of “special
damages” fail when the amount thereof can be determined in discovery. Foster v. Health Mkt.
Inc., 604 A.2d 1198, 1201 (Pa.Commw. 1992). Here, the ordinary damages claimed are either
fully disclosed or will be able to be specifically determined in discovery.

Roth Marz is completely unaware of what, exactly, WBASD challenges regarding the
sufficiency of its Complaint when it avers that Roth Marz has not pled special damages “in the
prayers for relief.” The same is therefore denied.

4. Denied that the damages claimed are “special damages,” denied that Roth Marz
has not laid out the damages claimed with the requisite sufficiency even if the damages claimed
are adjudged to be “special damages,” and denied that the Complaint is violative of Pa.R.C.P.
1019(D).

WHEREFORE, Roth Marz Partnership, PC respectfully requests that this Honorable
Court enter an Order overruling WBASD’s Preliminary Objections and compelling it to file an
Answer to the Complaint forthwith. In the alternative, in the event that this Honorable Court
finds any merit whatsoever to WBASD’s Preliminary Objections, Roth Marz hereby requests,
and must be granted, an opportunity to amend their Complaint. Harley Davidson Motor Co., Inc.

v. Hartman, 442 A.2d 284, 286 (Pa.Super. 1982).

00868878.D0C



COUNT 2 - MOTION TO STRIKE

S. Paragraph 5 is an incorporation paragraph to which no response is required. To
the extent that a response is deemed required, Roth Marz hereby incorporates its answers to
Paragraphs 1-4 of WBASD’s Preliminary Objections.

6.  Admitted.

7. Admitted.

8. Admitted.

9. Denied. The writing on which Roth Marz’ claims are founded is its contract with
the WBASD, attached as Exhibit A to the Complaint. The invoice attached as Exhibit D to the
Complaint is meﬁ'ely evidence of the fact that amounts remain due and owing to Roth Marz.
Certainly, Roth Marz’ decision to exhibit it, along with the other unpaid invoices, does not
compel it to produce every writing referenced therein. WBASD, to the extent it so desires, may
seek the referenced change order log in discovery.

10.  Denied. To the contrary, the Complaint fully complies with Pa.R.C.P. 1019(1).

WHEREFORE, Roth Marz Partnership, PC respectfully requests that this Honorable
Court enter an Order overruling WBASD’s Preliminary Objections and compelling it to file an
Answer to the Complaint forthwith. In the alternative, in the event that this Honorable Court
finds any merit whatsoever to WBASD’s Preliminary Objections, Roth Marz hereby requests,
and must be granted, an opportunity to amend their Complaint. Harley Davidson Motor Co., Inc.

v. Hartman, 442 A.2d 284, 286 (Pa.Super. 1982).

COUNT 3 - DEMURRER

00868878.00C



11. Paragraph 11 is an incorporation paragraph to which no response is required. To
the extent that a response is deemed required, Roth Marz hereby incorporates its answers to
Paragraphs 1-10 of WBASD’s Preliminary Objections.

12. Admitted that Count II of the Complaint, pled explicitly in the alternative,
asserts a claim for damages based on an unjust enrichment cause of action.

13.  Denied that Paragraph 29 of the Complaint reads “Ron Martz provided services to
WBASD pursuant to its Contract therewith.” To the contrary, Paragraph 29 reads “Roth Marz
provided services to WBASD pursuant to its Contract therewith.”

14.  Admitted that a plaintiff cannot recover for both breach of contract and unjust
enrichment. However, Rule 1020(c) of the Pennsylvania Rules of Civil Procedure provides that
causes of action and defenses may be pled in the alternative. Pa.R.C.P. 1020(c). Even where the
causes of action are inconsistent or conflicting, the complaint will not be deemed defective.
Baron v. Bernstein, 175 Pa.Super. 608, 611, 106 A.2d 668, 669 (1954)(citing Pa.R.C.P. 1020(c)).

Plaintiffs may plead causes of action for breach of an express contract and quantum
meruit in the same complaint. JA. & W.A. Hess, Inc. v. Hazle Twp., 465 Pa. 465, 468, 350 A.2d
858, 860 (1976)(holding that trial court erred in refusing to consider unjust enrichment claim
along with breach of contract claim); Lampl v. Latkanich, 210 Pa.Super. 83, 88, 231 A.2d 890,
892 (1967)(plaintiff’s complaint, which contained averments sounding in quantum meruit but
also contained written agreements as attachments, signified that plaintiff was proceeding in the
alternative under both contract and quantum meruit theories, as permitted by Rule 1020(c)). See
also, Honeywell Int’l., Inc. v. Archdiocese of Phila., Nos. 2219, 081210, 2001 WL 1807938, *2

(Pa.Com.Pl. Oct. 24, 2001) (“Plaintiffs may properly plead causes of action for breach of

00868878.00C



contract and unjust enrichment in the same complaint.”). WBASD’s challenge to the presence of
both a breach of contract and an unjust enrichment claim in the Complaint is wildly premature.

WHEREFORE, Roth Marz Partnership, PC respectfully requests that this Honorable
Court enter an Order overruling WBASD’s Preliminary Objections and compelling it to file an
Answer to the Complaint forthwith. In the alternative, in the event that this Honorable Court
finds any merit whatsoever to WBASD’s Preliminary Objections, Roth Marz hereby requests,
and must be gran-ed, an opportunity to amend their Complaint. Harley Davidson Motor Co., Inc.
v. Hartman, 442 A.2d 284, 286 (Pa.Super. 1982).

Respect submitted,

Dated: , 2008

Kevin L. Colosimo, Esquire
PA ID. #80191
Andrew G. Jenkins, Esquire
PA 1D. #91322

THORP REED & ARMSTRONG, LLP
Firm I.D. No: 282

One Oxford Centre

301 Grant Street, 14" Floor

Pittsburgh, PA 15219-1425

(412) 394-2332

00868878.00C



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing has
’ ™
been served upon counsel of record this 28 day of February, 2008, by U.S. Mail, first class,

postage prepaid, as follows:

Kenneth A. Wise, Esquire
Levin and Wise
27 West Third Street
Lewistown, PA 17044

-

00868878.00C



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

ROTH MARZ PARTNERSHIP, PC,

Plaintiff
VvS.
WEST BRANCH AREA SCHOOL DISTRICT,
Defendant

ORDER

NOW, this 29“h day of February, 2008, upon receipt of the Plaintiff's Praecipe for
Oral Arcument on Deferdant's Preliminary Objections to Plaintiff's Complaint, it is the
ORDER of this Court that argument on the Defendant's Preliminary Objections is

scheduled for the 7th day of April, 2008 at 9:15 a.m. in Courtroom No. 1 of the Clearfield

County Courthouse, Clzarfield, PA 16830.

BY THE COURT,

o

* * * * *

FREDRIC J. AMMERMAN

President Judge

E
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Prothonotary/Clerk of Courts
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DATE: _4-c08”

. - . A
You are responsibie for servmgallappmpnmepama FI LE D

_)(_ The Prothonotay's office has provi;led service to the following parties:
- oter MAR 04 2008

Plaintf(s) _X__Plaintiff(s) Attorney

)( Defendant(s) Attorney William A. Shaw

Defendant(s)
Prothonotary/Clerk of Courts

_ Special Tnstructions:



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

ROTH MARZ PARTNERSHIP, P.C.,
Plaintiff

VS NO. 08-104-CD

WEST BRANCH AREA SCHOOL DISTRICT,

Defendant

* * * * *

ORDER
NOW, this 28" cay of April, 2003, following argument on the Defendant’s
Preliminary Objections to Flaintiffs Complaint, it is the ORDER of this Court that said

Preliminary Objections be and are hereby DENIED.

BY THE COURT,

oo

FREDRIC J. AMMERMAN
President Judge

Fﬁ} |cc
?ﬁuaa Colsimo

William A. Shaw
orothonotery/Clerk of Courts LD'S2—

@
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY

ROTH MARZ PARTNERSHIP, P.C.: CIVIL ACTION -- LAW

Plaintiff :
: No. 08-104 CD
V. :
WEST BRANCH AREA SCHOOL :
DISTRICT, :
Defendant
CERTIFICATE OF SERVICE

I certify that I am this day serving a true and correct copy of this Court’s April 28, 2008
order (entered April 29, 2008), together with a copy of this Certificate of Service on the
following indivicual by First Class U.S. Mail addressed as follows:

Andrew G. Jenkins, Esq.

Thorp Reed and Armstrong, LLP
301 Grant Street, 14" Floor
Pittsburgh, PA 15219-1425

LEVIN & WISE

By W/MM

Kenneth A. Wise, Esq.
Attorney 1.D. #16142
27 West Third Street
i P.0O. Box 231
Lewistown, PA 17044-0231
Tel. (717) 247-3577
Fax (717) 247-3581

Dated: 7/04’/3) 'ﬂ/

Fl 2O
Mm,??g# - tC
A 05 9§

William A. Shaw
Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

DOCKET # 103691
NO: 08-104-CD
SERVICE# 1 OF 1
COMPLAINT

PLAINTIFF: ROTH MARZ PARTNERSHIP, PC

VS.
DEFENDANT: WEST BRANCH AREA SCHOL DISTRICT

SHERIFF RETURN

NOW, February 06, 2008 AT 1:25 PM SERVED THE WITHIN COMPLAINT ON WET BRANCH AREA SCHOOL
DISTRICT DEFENDANT AT 516 ALLPORT CUTOFF, MORRISDALE, CLEARFIELD COUNTY, PENNSYLVANIA, BY
HANDING TO PAUL CARR, BUSINESS MGR. A TRUE AND ATTESTED COPY OF THE ORIGINAL COMPLAINT AND

MADE KNOWN THE CONTENTS THEREOF.

SERVED BY: DEHAVEN / HUNTER

- -FILE
A f‘fj%

Willlam A. Sh
Prothonotary/Clerk of s

PURPOSE VENDOR CHECK # AMOUNT
SURCHARGE THORP 159889 10.00
SHERIFF HAWKINS THORP 159889 31.13
Sworn to Before Me This
So Answers,

Day of 2008

St

Chester A. Hawkihs
Sheriff



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY

ROTH MARZ PARTNERSHIP, P.C.: CIVIL ACTION -- LAW

Plaintiff
. No. 08-104 CD
V. .
; FILED»%,.
WEST BRANCH AREA SCHOOL ﬂ’ ’g"75 ‘{
DISTRICT, :
Defendant : William A. Shaw

Prothonotary/Clerk of Courts

ANSWER WITH NEW MATTER AND COUNTERCLAIM
And now comes West Branch Area School District, by its undersigned counsel, and
respectfully respo;nds to the Complaint, and asserts new matter and counterclaims as follows:
' ANSWER
1. Admitted.
2. Admitted.
3. Admitted.
4. Admitted.
5. Admitted.

(

6. Admitted.
7. Denied. To th)ie contrary, there are several instances of performance not in compliance wit the
Contract. |

8. Admitted only that Plaintiffs have submitted an invoice appearing as Exhibit B. Denied that
it is due to be paid in full.

9. Admitted only that Plaintiff submitted an invoice appearing as Exhibit C. Denied that its due

to be paid in full.

10. Admitted that a demand was made. Denied that Plaintiff is entitled to any further



compensation by Defendant, West Branch.

11. Denied. To the contrary, West Branch had been paying Plaintiff regular payments toward
services as the construction work progressed. In addition, West Branch has sent to counsel for
Plaintiff under cover of a letter of April 14, 2008 a check payable to Roth Marz in the amount of
$15,012.90.

12. Denied that the Plaintiff is entitled to payment based on the Contract between West Branch
and Quandel. Further denied that Plaintiff has not been furnished with a copy of this Contract.
To the contrary, Roth Marz, through counsel, was supplied such a document.

13. Denied for reasons set forth in paragraph 12, above.

14. Denied. Afte'lr reasonable investigation, Defendant is without information sufficient to form
a belief as to the truth of the averment. Proof is demanded.

15. Denied. To the contrary, Roth Marz’s services were deficient in several particulars, most
resulting in the nécessity of change orders to correct.

16. Denied. To t‘ile contrary, West Branch, through counsel, has invited Plaintiff to meet with it
for the purpose of settling differences concerning the deficient performance of Roth Marz, but
Roth Marz has re‘)fused to do so.

17. Admitted.

18. Denied. To file contrary, West Branch has not accepted all of the work as being done in
accordance with éllpplicable professional standards.

19. Admitted. “.

20. Admitted anc”i denies for reasons set forth elsewhere herein. In particular, it is denied that

any further moniés are due Plaintiff.
;



ANSWER OF COUNT I
; BREACH OF CONTRACT
21. Paragraphs 1;20 above are incorporated by reference herein.
22. Admitted.
23. Denied for reasons set forth elsewhere herein.
24. Denied. To the contrary, Roth Marz has received more than it is due.
25. Denied that West Branch is in material breach of the Contract. To the contrary, Roth Marz’s
deficiency in several particulars and refusal to correct them at its expense constitutes a material
breach of the Contract.
26. Denied. Aftér reasonable investigation, Defendant, West Branch is without information
sufficient to forrn;a belief as to the truth of the averment. Proof is demanded.
27. Denied. To the contrary, Plaintiff is not entitled to “reasonable interest” or interest under
the Commonweafth Procurement Code.

WHEREF}ORE, Defendant, West Branch, respectfully requests judgment in its favor
together with inte';rest, cost of suit and reasonable attorney fees.
ANSWER TO COUNT II
‘ UNJUST ENRICHMENT
28. Paragraphs 1‘i27 above are incorporated by reference herein.
29. Admitted. ”‘
30. Denied. To Lhe contrary, West Branch complained of several deficiencies causing the extra
expense of worké:r order stop plus construction costs, for which Roth Marz, not West Branch, is
J

responsible.

31. Denied. To the contrary, for reasons set forth elsewhere herein, Plaintiff has been more than



fully compensated for its allowable services.
32. Denied. To fhe contrary, West Branch assumed more than all of the benefit of what it paid
for.
33. Denied. To fhe contrary, West Branch was not justly enriched. To the contrary West
Branch has not re'ceived all of what it is due under the Contract.
34. Denied. After reasonable investigation, Defendant is without information sufficient to form
a belief as to the tfruth of the averment. Proof is demanded.
COUNT 111
CiAIM UNDER COMMONWEALTH PROCUREMENT CODE
35. Paragraphs 1’%34 above are incorporated by reference herein.
36. Admitted.
37. Admitted.
38. Denied. To the contrary, it has more than fully paid for its work. Furthermore, it has
attempted to claifij moneys for which it is not entitled.
39, Denied for reasons set forth elsewhere herein.
40. Denied. To the contrary, it is Plaintiff that has acted in bad faith by attempting to charge for
items for which if is not entitled.
41. Denied for réésons set forth elsewhere herein.
WHEREFORE, Defendant, West Branch, respectfully requests judgment in its favor

together with interest, cost of suit and reasonable attorney fees.



NEW MATTER AND COUNTERCLAIM
COUNTI
42. Paragraphs 1:41 above are incorporated by reference herein.
43. Under the tefms of the subject Contract, Roth Marz, as architect, was responsible for
obtaining liability and casualty insurance at its expense (Article 7.9).
44. West Branch; and not Roth Marz, paid insurance costs totaling $333,497.00.
45. This amount, is being improperly assessed by Roth Marz against West Branch, and West
Branch is entitled to set off against any amounts owing in the amount of $333,497.00.
WHEREFORE, West Branch respectfully requests set off in its favor in the amount of
$333,497.00 toge'iher with interest and cost of suit.
: NEW MATTER AND COUNTERCLAIM
COUNT I
46. Paragraphs 1}45 above are incorporated by reference herein.
47. Under the ter"rns of the Contract, Roth Marz is entitled to a fee based on a percentage of 6%
of construction cc")sts.
48. The Agreemént does not define cost of construction. However, Article 4 deals with
“construction cos:ts”. The Agreement is silent as to the exact definition of cost of construction or
construction cost§, and does not specify any items which are included or excluded from
construction costé. Agreement, Article 4.
49, Article 4 of tl;e Agreement does indicate that construction cost is that based on work
described in cons}ruction documents as approved by West Branch. Agreement, Article 4.
50. The Agreemént refers to “construction documents” as. “Construction Drawings and

Speciﬁcations/Pr%j ect Manual ... required by the Owner for set approval.” Agreement, Article

a
M



1.3. The Article 1.3 goes on to state that, “Construction Documents shall delineate, detail, and
completely specify all materials and equipment required to fully complete construction of the
project in every phase consistent with the current standards of the profession.” Id. The
Construction Drawings and Specifications/Projects Manual do not mention insurance costs.
51. Roth Marz di‘d not make specifications for or bid out insurance costs, and such costs do not
appear in the conétruction documents.
52. For the reasons set forth above, cost of insurance is not considered a part of the cost of
construction as set forth in the subject Agreement.
53. Accordingly,‘ Roth Marz is seeking to overbill West Branch on this item in the amount of
$333,497.00, plus: 6% of $333,497.00 ($20,009.82) for a total of $353,506.82.

WHEREFiORE, West Branch respectfully requests set off in its favor in the amount of
$353,506.82 together with interest, costs of suit and reasonable attorneys fees.

' NEW MATTER AND COUNTERCLAIM
COUNT I | |

54. Paragraphs 1153 above are incorporated by reference herein.
55. Part of the claim of Roth Marz is that it is entitled to 6% of the costs incurred by West
Branch in hiring Ets own construction manager to oversee, among other things, the work of Roth
Marz. That cost évas $418,000.00.
56. Roth Marz is{claiming 6% of the $418,000.00 figure or, $25,080.00, not including interest.
57. Roth Marz hgd nothing to do with West Branch’s hiring of the construction manager,
Quandel.
58. Under the texjms of the Agreement, West Branch is free to hire its own construction

manager, or it may utilize construction manager services of Roth Marz.

H
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59. West Branch{chose to get an independent construction manager, and selected Quandel.

60. Under the terms of the Contract, construction manager services is not part of the basic
services. Article t2.3.6. The Contract specifies the cost of employing professionals other than
Roth Marz for baéic services. Included in the cost of extras is that of a construction manager at
$75.00 per hour. zAgreement, Article 9.3.1.

61. The Agreement specifies that, for any construction management services obtained through
Roth Marz, the architect’s compensation shall be 2% of the cost of work. Agreement, Article
10.1.

62. The Agreemént does not claim any costs in the instance where West Branch hires its own
construction manéger.

WHEREFORE, West Branch respectfully requests that the claim of Roth Marz for fee is
based on the costj;'of the construction manager hired by West Branch. Defendant West Branch
further requests iﬁterest and cost of suit in its favof.

NEW MATTER AND COUNTERCLAIM

COUNT IV
63. Paragraphs 1-62 above are incorporated by reference herein.
64. Plaintiff is pﬁrsuing its claims for basic services based on construction costs including
insurance, which 1s not within any reasonable reading of the contract and is on bad faith within
the meaning of th:‘é Commonwealth Procurement Code.
65. Plaintiff’s cl;im for additional basic fees based on inclusion of the cost of the contract
manager and the const of construction is brought in bad faith within the Procurement Code.

66. Defendant will have to expend sums for legal fees and costs in order to defend against Roth

Marz’s claims bréught in bad faith.



WHEREF-.O:RE, Defendant respectfully request judgment in its favor for interest and all
amounts it has overpaid in the contract together with reasonable attorney fees.
i

Respectfully submitted,

LEVIN &WISE

A

Kenneth A. Wise, Esq
Attorney 1.D. #16142

27 West Third Street

P. O. Box 231
X Lewistown, PA 17044-0231
! Tel (717) 247-3577

Fax (717) 247-3581

Dated: 2.3 W‘z? 0
.



VERIFICATION

I verify thai the statements made in the above Answer are true and correct. I understand
that false statements made herein are made subject to the penalties of 18 PA C.S. §4904 relating

to unsworn falsiﬂpation to authorities.

WEST BRANCH AREA SCHOOL DISTRICT

molB HE gl
174 v

BY

Dated: 5-19-0%




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY

ROTH MARZ PARTNERSHIP, P.C.: CIVIL ACTION -- LAW

Plaintiff :
: No. 08-104 CD
V. :
WEST BRANCH AREA SCHOOL :
DISTRICT, :
Defendant
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I served a true and correct copy of the above document upon
all counsel of record by depositing the same in the United States Mail, first class, postage
prepaid, at Lewisiown, Pennsylvania, on the 23rd day of May, 2008, addressed as follows:

i

Andrew G. Jenkins, Esq.

Thorp Reed and Armstrong, LLP
301 Grant Street, 14" Floor
Pittsburgh, PA 15219-1425

LEVIN & WISE

? / /{/ i, o

Kenneth A. Wise, Esq.

Attorney I.D. #16142

27 West Third Street

P.O. Box 231

Lewistown, PA 17044-0231
: Tel. (717) 247-3577

Fax (717) 247-3581

.



FILED

JUy 1 2008
Wllllar'noﬁ: ;{;éc\./
Prothonotary/Clerk of Courts

[N=R &
IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, /C’ T2

PENNSYLVANIA
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,

PENNSYLVANIA

ROTH MARZ PARTNERSHIP, PC, )  CIVIL DIVISION

)
Plaintiff, )}  No. 08-104 CD

j )
v. | )
1 )
WEST BRANCH-AREA SCHOOL )
DISTRICT, )
)
Defendant. )

REPLY TO NEW MATTER AND ANSWER TO COUNTERCLAIM

I

Plaintiff, Roth Marz Partnership, PC (“Roth Marz”), by and through its counsel, Thorp
Reed & Armstroﬁg, LLP, files the within Reply to New Matter and Answer to Counterclaim
filed by Defendant, West Branch Area School District (“WBASD”):

COUNT 1

42. Pa‘fagraph 42 is an incorporation paragraph to which no response is required. To
the extent a response is deemed required, Roth Marz incorporates by reference Paragraphs 1 — 41
of its Complaint as if fully set forth herein.

43.  Denied that Roth Marz was responsible for obtaining liability and casualty
insurance for the Project. Rather, Roth Marz was required to, and did, obtain insurance to
protect against any claims arising out of Roth Marz’s services.

44, Dénied that West Branch paid any amounts for insurance over and above what it
was obligated to pay; denied further that Roth Marz failed to pay any amounts for insurance thét

it was obligated to pay.

00262067.D0OC



45.  Paragraph 45 contains a legal conclusion to which no reéponse is required. To the
extent a response is deemed required, the averments in paragraph 45 of WBASD’s New Matter
and Counterclaim are denied and strict proof thereof is demanded at time of trial.

WHEREFORE, Plaintiff, Roth Marz Partnership, PC, respectfully requests that this
Honorable Court enter a judgment in its favor together with interest, penalty interest, attorneys'
fees and costs, in excess of the cpmpulsory arbitration limits of Clearfield County.

COUNT II

46.  Paragraph 46 is an incorporation paragraph to which no response is required. To
the extent a response is deemed required, Roth Marz incorporates by reference Paragraphs 1 — 41
of its Complaint, and paragraphs 42-45 of its Reply to New Matter and Answer to Counterclaim,
as if fully set forth herein.

47. Admitted.

48. Paragraph 48 contains legal conclusions to which no response is required. To the
extent a response is deemed required, the averments in paragraph 48 of WBASD’s New Matter
and Counterclaim are denied and strict proof thereof is demanded at time of trial. By way of
further answer, the contract between Roth Marz and WBASD is a written document which
speaks for itself. Roth Marz denies any attempt to characterize said document in a manner
inconsistent with its express terms.

49.  Paragraph 49 contains legal conclusions to which no response is required. To the
extent a response is deemed required, the averments in paragraph 49 of WBASD’s New Matter
and Counterclaim are denied and strict proof thereof is demanded at time of trial. By way of

further answer, the contract between Roth Marz and WBASD is a written document which

S
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speaks for itself. Roth Marz deﬁies any attempt to characterize said document in a manner
inconsistent with i‘s express terms.

50.  Paragraph 50 contains legal conclusions to which no response is required. To the
extent a response is deemed required, the averments in paragraph 50 of WBASD’s New Matter
and Counterclaim are denied and strict proof thereof is demanded at time of trial. By way of
further answer, the contract between Roth Marz and WBASD is a written document which
speaks for itself. Roth Marz denies any attempt to characterize said document in a manner
inconsistent with its express terms.

51.  Denied that insurance costs were not a part of the total cost of the Project. To the
contrary, as represented by WBASD, insurance was a component of the project for which
WBASD incurred a charge of $333,497.00. Said sum is incontestably a cost to WBASD of the
Project. By way of further answer, Roth Marz hereby incorporates its Complaint as if fully set
forth herein.

52.  Paragraph 52 contains legal conclusions to which no response is required. To the
extent a response 1s deemed required, the averments in paragraph 52 of WBASD’s New Matter
and Counterclaim are denied and strict proof thereof is demanded at time of trial. By way of
further answer, the contract between Roth Marz and WBASD is a written document which
speaks for itself. Roth Marz denies any attempt to characterize said document in a manner
inconsistent with its express terms.

53.  Paragraph 53 contains legal conclusions to which no response is required. To the
extent a response is deemed required, the averments in paragraph 53 of WBASD’s New Matter
and Counterclaim are denied and strict proof thereof is demanded at time of trial. By way of

further answer, Roth Marz denies that it is attempiing to “overbill West Branch on this item in

00802087.00C



| the amount of $333,497.00, plus 6% of $333,947.00 ($20,009.82) for a total of $353,5065.82”
and strict proof thereof is demanded at time of trial.

WHEREFORE, Plaintiff, Roth Marz Partnership, PC, respectfully requests that this
Honorable Court énter a judgment in its favor together with interest, penalty interest, attorneys'
fees and costs, in excess of the qompulsory arbitration limits of Clearfield County.

COUNT 111

54. Paragraph 54 is an incorporation paragraph to which no response is required. To
the extent a respoﬁse is deemed required, Roth Marz incorporates by reference Paragraphs 1 — 41
of its Complaint, and paragraphs 42-53 of its Reply to New Matter and Answer to Counterclaim,
as if fully set forth herein.

55. Admitted that Roth Marz is entitled to be paid a percentage of all costs incurred in
connection with the Project, including those sums expended for construction management
services.

56. Ad;nitted that Roth Marz claims the sum of $25,080.00, plus interest which
continues to accrué, as due and owing.

57. Pafagraph 57 contains legal conclusions to which no response is required. To the
extent a response Tis deemed required, the averments in paragraph 57 of WBASD’s New Matter
and Counterclaim are denied and strict proof thereof is demanded at time of trial. By way of
further answer, the averments of paragraph 57 are denied as impertinent.

58.  Paragraph 58 contains legal conclusions to which no response is required. To the
extent a response fis deemed requifed, the averments in paragraph 58 of WBASD’s New Matter -
and Counterc];aim" are denied and strict proof thereof is demanded at time of trial. By way of

further answer, the averments of paragraph 58 are denied as impestinent. Furthermore, the

(:0902067.D0C



contract between ?Roth Marz and WBASD is a written document which speaks for itself. Roth
Marz denies any aittempt to characterize said document in a manner inconsistent with its express
terms.

59.  Paragraph 59 contains legal conclusions to which no response is required. To the
extent a response is deemed required, the averments in paragraph 59 of WBASD’s New Matter
and Counterclaimg are denied and strict proof thereof is demanded at time of trial. By way of
further answer, thé averments of paragraph 59 are denied as impertinent.

60. Pafagraph 60 contains legal conclusions to which no response is required. To the
extent a response jis deemed required, the averments in paragraph 60 of WBASD’s New Matter
and Counterclaim are denied and strict proof thereof is demanded at time of trial. By way of
further answer, tﬁe averments of paragraph 60 are denied as impertinent. Furthermore, the
contract between Roth Marz and WBASD is a written document which speaks for itself. Roth
Marz denies any e;ttempt to characterize said document in a manner inconsistent with its express
terms. 4

61. Pafagraph 61 contains legal conclusions to which no response is required. To the
extent a responseiis deemed required, the averments in paragraph 61 of WBASD’s New Matter
and Counterclaim} are denied and strict proof thereof is demanded at time of trial. By way of
further answer, t}jle confract between Roth Marz and WBASD is a written document which
speaks for itself.f Roth Marz denies any attempt to characterize said document in a manner
inconsistent with its express terms.

62. Pafagraph 62 contains legal conclusions to which no response is required. To the

- extent a ‘responsei‘is deemed required, the averments in paragraph 62 of WBASD’s New Matter

and Counterclaim; are denied and strict proof thereof is demanded at time of trial. By way of

009020€7.00C:



further answer, the contract between Roth Marz and WBASD 1s a Written document which
speaks for itself. Roth Marz denies any attempt to characterize said documeﬁt in a manner
inconsistent with its express terms.

WHEREFORE, Plaintiff, Roth Marz Partnership, PC, respectfully requests that this
Honorable Court enter a judgment in its favor together with interest, penalty interest, attorneys'
fees and costs, in excess of the compulsory arbitration limits of Clearfield County.

COUNT IV

63.  Paragraph 63 is an incorporation paragraph to which no response is required. To
the extent a resporsse is deemed required, Roth Marz incorporates by reference Paragraphs 1 — 41
of its Complaint, end paragraphs 42-62 of its Reply to New Matter and Answer to Counterclaim,
as if fully set forth herein.

64. Paragraph 64 contains legal conclusions to which no response is required. To the
extent a response is deemed required, the averments in paragraph 64 of WBASD’s New Matter
and Counterclaim are denied and strict proof thereof is demanded at time of trial. By way of
further answer, the contract between Roth Marz and WBASD is a written document which
speaks for itself. Roth Marz denies any attempt to characterize said document in a manner
inconsistent with its express terms. Furthermore, it is denied that the Commonwealth
Procurement Code has any relevancy to the New Matter and/or Counterclaim raised by WBASD.

65. Paragraph 65 contains legal conclusions to which no response is required. To the
extent a response is deemed required, the averments in paragraph 65 of WBASD’s New Matter
and Counterclaim are denied and strict proof thereof is demanded at time of trial. By way of
further answer, the contract between Roth Marz and WBASD is a written document which

speaks for itself. Roth Marz denies any attempt to characterize said document in a manner

00902067.00C



inconsistent with its express teﬁns. Furthermore, it is denied that the Commonwealth
Procurement Code has any relevancy to the New Matter and/or Counterclaim raised by WBASD.

66. Paragraph 66 contains legal conclusions to which no response is required. To the
extent a response is deemed required, the averments in paragraph 66 of WBASD’s New Matter
and Counterclaim are denied and strict proof thereof is demanded at time of trial. By way of
further answer, the contract between Roth Marz and WBASD is a written document which
speaks for itself. Roth Marz denies any attempt to characterize said document in a manner
inconsistent with its express terms. Furthermore, it is denied that the Commonwealth
Procurement Code has any relevancy to the New Matter and/or Counterclaim raised by WBASD.

WHEREFORE, Plaintiff, Roth Marz Partnership, PC, respectfully requests that this
Honorable Court enter a judgment in its favor together with interest, penalty interest, attorneys'
fees and costs, in excess of the compulsory arbitration limits of Clearfield County.

Respectfully submitted,

(

Kevin L. Colosimo, Esquire
PA 1.D. #80191
Andrew G. Jenkins, Esquire
PA 1.D. #91322

Dated: June (l, 2008

THORP REED & ARMSTRONG, LLP
Firm 1.D. No: 282

One Oxford Centre

301 Grant Street, 14" Floor

Pittsburgh, PA 15219-1425

(412) 394-2332

00902067.D0C



Jun=13-2008 17:38 From=ROTH MARZ 8148608606 T-886  P.002/002 F-076

VERIFICATION

I, RopenT L. MAR L der penalty of perjury and subject to the

penalties of 18 Pa. C.S. § 4904 relating to unsworn falsification to authorities, verify that the

foregoing is true and correct to the best of my knowledge, information and belief.

e 13 o3 C oo
Date \@




CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing Reply to
New Matter and Answer to Counterclaim has been served upon counsel of record this _(2 day of

June, 2008 by U.S. Mail, first class, postage prepaid, as follows:

Kenneth A. Wise, Esq.
Law Offices of Allen J. Levin & Kenneth A. Wise
27 West Third Street
PO Box 231
Lewistown, PA 17044-0231

/

Andrew G. Jenkins \

00802067.00C



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY

ROTH MARZ PARTNERSHIP, P.C.: CIVIL ACTION -- LAW

Plaintiff :
. No. 08-104 CD FILED
V. : ,
‘ ; A6 01 200@
WEST BRANCH AREA SCHOOL : Mmla.go vy
DISTRICT, - : Pmthomlt'iaarwa'eﬁ(hgrccu
Defendant e €L s
CERTIFICATE OF MERIT

1
I, Kenneth A. Wise, attorney for Defendant, certify that:

& an appropriate licensed professional has supplied a written statement
to the undersigned that there is a basis to conclude that the care, skill
or knowledge exercised or exhibited by this Plaintiff in the treatment,
practice or work that is the subject of the complaint, fell outside
acceptable professional standards and that such conduct was a cause
in bringing about the harm;

AND/OR

;’1( the claim that this Plaintiff, deviated from an acceptable professional
standard is based solely on allegations that other licensed
professionals for whom this defendant(s) is responsible deviated from
an acceptable standard and an appropriate licensed professional has
supplied a written statement to the undersigned that there is a basis to
conclude that the care, skill or knowledge exercised or exhibited by the
other licensed professionals in the treatment, practice or work that is
thé subject of the complaint, fell outside acceptable professional
standards and that such conduct was a cause in bringing about the
harm;

OR *



f

o ex;fpert testimony of an appropriate licensed professional is
unnecessary for prosecution of the claim against this defendant(s):

Date: 24044 /)/éWW//% % /M»&
o Kenneth A. Wise, Esq.
, Levin and Wise
S 27 West Third Street
" P.O. Box 231
Lewistown, PA
Tel: 717-247-3577



@

CERTIFICATION OF SERVICE

| hereby certify that | am this day serving a true and correct copy of the
attached Praecipe Certificate of Merit on the following individual by First Class U.S.

Mail addressed as follows:

Kevin L. Colosimo, Esq.
THORP REED & ARMSTRING
301 Grant St., 14" Floor
Pittsburgh PA 15219-1425

Date:_ ‘7 12574) ,/‘{,Zf//%fﬂ D
. Kenneth A. Wise, Esquire
: Id. No. 16142
27 West Third Street
! Lewistown PA 17044
' (717) 247-3577

Attorney for Defendant



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY

ROTH MARZ PARTNERSHIP, P.C.: CIVIL ACTION -- LAW

Plaintiff :
‘ : No. 08-104 CD F‘F__ED
V. . M 10'3§; /A“’f“o 1SR
AUG 07 2008
WEST BRANCH AREA SCHOOL -
DISTRICT, : promoﬂt'?&‘/é‘[e‘fﬁ’ﬁfcoum
Defendant

CERTIFICATE OF MERIT

1
I, Kenneth A. Wise, attorney for Defendant, certify that:
£
@ an appropriate licensed professional has supplied a written statement

to the undersigned that there is a basis to conclude that the care, skill
or knowledge exercised or exhibited by this Plaintiff in the treatment,
practice or work that is the subject of the complaint, fell outside
acceptable professional standards and that such conduct was a cause
in bringing about the harm;

AND/OR

% the claim that this Plaintiff, deviated from an acceptable professional
standard is based solely on allegations that other licensed
professionals for whom this defendant(s) is responsible deviated from
aq acceptable standard and an appropriate licensed professional has
supplied a written statement to the undersigned that there is a basis to
canclude that the care, skill or knowledge exercised or exhibited by the
other licensed professionals in the treatment, practice or work that is
the subject of the complaint, fell outside acceptable professional
standards and that such conduct was a cause in bringing about the
harm;

bl

ORi
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a expert testimony of an appropriate licensed professional is
urinecessary for prosecution of the claim against this defendant(s).

/ .
Date: _ Y /é‘/ﬂ p&

N iid P

Kenneth A. Wise, Esq.
Levin and Wise

27 West Third Street
P.O. Box 231
Lewistown, PA

Tel: 717-247-3577



CERTIFICATION OF SERVICE

| hereby certify that | am this day serving a true and correct copy of the
attached Praécipe Certificate of Merit on the following individual by First Class U.S.

Mail addressed as follows:

Andrew G. Jenkins, Esq.
THORP REED & ARMSTRING
301 Grant St., 14" Floor
Pittsburgh PA 15219-1425

o4 g o Mo

Kenneth A. Wise, Esquire

Id. No. 16142

_ 27 West Third Street

! Lewistown PA 17044
(717) 247-3577

Attorney for Defendant



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

ROTH MARZ PARTNERSHIP, PC, CIVIL ACTION - LAW

Plaintiff, CASE NO. 08-104-CD |
V.
MOTION TO COMPEL COMPLETE
RESPONSES TO PLAINTIFF’S FIRST
AND SECOND SETS OF DISCOVERY
REQUESTS AND MOTION FOR
SANCTIONS

WEST BRANCH AREA SCHOOL
DISTRICT,

Defendant.

Served on behalf of Plaintiff, Roth Marz
Partnership, PC

Counsel of Record for This Party:

Kevin L. Colosimo
PA ID No. 80191
Andrew G. Jenkins
PA ID No. 91322

THORP REED & ARMSTRONG, LLP
Firm ID No. 282

One Oxford Centre

301 Grant Street, 14" Floor

Pittsburgh, PA 15219-1425

Phone: (412) 394-2332

Fax: (412)394-2555

\'/vv\./\./vvvvvvvvvv'vvvvvvvvvvvvvv

> MAR'1

William A. Shaw
100955718} Prothonotary/Clerk of Courts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
ROTH MARZ PARTNERSHIP, PC, CIVIL DIVISION - LAW
Plaintiff, CASE NO. 08-104-CD
V.

WEST BRANCH AREA SCHOOL

) .
)
)
)
)
)
)
DISTRICT, )
)
)

Defendant.

NOTICE OF PRESENTATION

KINDLY TAKE NOTICE that the within Motion to Compel will be presented before
The Honorable Judge Cherry on Tuesday, March 24, 2009 at 1:30 p.m., or as soon thereafter as

suits the convenience of the Court.

Dated: March 9, 2009 . (

100955718}
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IN THE COUIiT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

ROTH MARZ éARTNERSHIP, PC, CIVIL DIVISION - LAW

Plaintiff, CASE NO. 08-104-CD

V.

WEST BRANCH AREA SCHOOL
DISTRICT,

N N N N N N N S N N

Defendant.

i
1

MOTION TO COMPEL COMPLETE RESPONSES TO PLAINTIFF’S FIRST AND
SECOND SETS OF DISCOVERY REQUESTS AND MOTION FOR SANCTIONS

NOW COMES Plaintiff, Roth Marz Partnership, PC (“Roth Marz”) and files the
within Motion t6 Compel Responses to Plaintiff's First and Second Sets of Discovery Requests
and Motion for éanctions, and, in support thereof, avers as follows:

1. Roth Marz initiated this action in 2008 to recover monies owed by Defendant
West Branch Area School District (“Defendant”) for the non-payment of certain outstanding
invoices from thé construction of the new West Branch Junior/Senior High School Building.

2. On July 25, 2008, Roth Marz served on Defendant Plaintiff’s Interrogatories,
Requests for Proéiuction of Documents and Requests for Admissions (the “First Set of Discovery
Requests”). f

3. Dgfendént served its responses to the First Set of Discovery Reqﬁests on August
25, 2008. On Oé:tober 20, 2008, Defendant served a Supplemental Response to the First Set of
Discovery Requ%sts. ‘Copies of Defendant’s Response and Supplemental Response to Roth

Marz’s First Set of Discovery Requests are attached hereto as Exhibits A and B, respectfully.

100955718}
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4. Defendant’s responses weré incomplete, inadequate and insufficient to inform
Roth Marz of the basis upon which the Defendant has denied payment of Roth Marz’s
outstanding invoices.

5. Specifically, Defendant (1) failed to answer interrogatories 2 and 3, regarding the
amounts paid out for construction management services, (2) refused to identify any specific
deficiencies with the work done by Roth Marz, (3) refused to specifically identify how, when
and by whom rejections of the work done by Roth Marz were made, and (4) failed to make a
legitimate produg:tion of responsive documents.

6. On September 5, 2008, Roth Marz served Defendant with Plaintiff’s Second Set
of Interrogatories and Requests for Production of Documents (the “Second Set of Discovery
Requests™).

7. Defendant served its response on October 6, 2008. A copy of Defendant’s
Response to Roth Marz’s Second Set of Discovery Requests is attached hereto as Exhibit C.

8. Defendant’s Response to the Second Set of Discovery Requests is essentially
worthless. In response to a series of questions regarding verified allegations of professional
negligence, Defendant refers, in global objection to the requests, to Pa. R.C.P. 1042.7(a). To be
sure, that Rule does not insulate a party from answering questions regarding professional
negligence; to hold otherwise would radically change the landscape of professional negligence
actions and would essentially preclude professionals from effectively defending lawsuits.

9. Without success, Roth Marz's counsel has made inquiries to Defendant’s counsel
regarding the First and Second Sets of Discovery Requests.

10. P.ennsylvania Rule of Civil Procedure 4006 requires that a party answer

Interrogatories fully and completely within thirty (30) days after service of such Interrogatories.

100955718}
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11.  FPennsylvania Rule of Civil Procedure 4009.12 requires that a party produce or
make available those documents and things described in a Request for Production within thirty
(30) days after service of the request.

12. Defendant’s responses are incomplete and improper inasmuch as Defendant failed
to provide any meaningful response to Roth Marz's First and Second Sets of Discovery Requests.

13.  Pursuant to Pennsylvania Rules of Civil Procedure 4019(a)(1)(i) and (vii), the
Court may enter an order compelling Defendant to provide full and complete responses to Roth
Marz’s First and Second Sets of Discovery Requests.

14.  The Court may also make any other order with regard to the failure to make
discovery as is just, including the imposition of sanctions. See Pa. R. Civ. P. 4019(c)(5). The
imposition of sanctions is appropriate in this instance, where Defendant failed to make any good
faith effort to ccmply with its discovery obligations, and failed to provide any cognizable legal

Justification for his obdurate refusal.

100935718}



WHEREFORE, Plaintiff, Roth Marz Partnership, PC, respectfully requests that
this Honorable Court enter an order compelling West Branch Area School District to provide
full, complete, and substantive responses, without objection, to Roth Marz’s First and Second
Sets of Discovery Requests within ten (10) days of the date thereof. Furthermore, Roth Marz
requests that the Court impose sanctions in the amount of $1,000 to redress Defendant’s
misconduct, and compensate Plaintiff for the otherwise unnecessary and avoidable presentation

of this Motion.

Respectfully submitted,

By: ( _—
Kevin L. Colosimo
PA ID No. 80191
Andrew G. Jenkins
PA ID No. 91322

THORP REED & ARMSTRONG, LLP
Firm ID No. 282

One Oxford Centre

301 Grant Street, 14" Floor

Pittsburgh, PA 15219-1425

Phone: (412) 394-2332

Fax: (412) 394-2555

Attorneys for Plaintiff, Roth Marz
Partnership, PC

100955718}



Kenneth A Wise, Esquire
Attorney 1.D. No. 16142
Levin and Wise
27 West Third Street
P.O.Box 231!
Lewistown PA 171044-0231
@17 247—3577
Attorneys for Defendant

L

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA

!
4
i

ROTH MARZ PARTNERSHIP, PC CIVIL ACTION - LAw
‘> Plaintiff :
‘ No. 08-104 CD
"2

WEST BRANCH AREA SCHOOL DISTRICT
Defendant

i

DEFENDANT’S RESPONSE TO PLAINTIFF’S INTERROGATORIES,
REQUEST FOR PRODUCTION OF DOCUMENTS and REQUESTS FOR
ADMISSION ADDRESSED TO DEFENDANT

(FIRST SET).

Defen,dant, (hereinafter also "Respbnding Party"), hereby responds to
Plaintiffs Interrogatories, Request For Production Of Documents And Requests For
Admission (ﬁ\ereinaﬂer "discovefy requests”) of Defendants, (hereinafter also
"Propoundiné Party”) with the following answers and objections.

GENERAL ANSWERS AND OBJECTIONS

The foﬂowiné general answers and objections are applicable to the Discovery
requests ser\}ed by Propounding Party.

1. | Pursuant to the Pennsylvania Rules of Civil Procedure, the Discovery
requests aré objected to generally because the Discovery requests seek

EXHIBIT
A

tabbiles®




information? in bad faith and will cause unreasonable annoyance, oppression,
burden ancél expenée to Responding Party in answering the Discovery requests.

2. The 'Discovery requests are objected to generally because some of
the unintelligible Discovery requests are not cgpable of reasonable comprehension.

3. The Discovery requests are objected to generally as answering these
Discovery }equests would require Responding Party to make an unreasonable
investigation.

4. ‘ The Discovery requests are objected to generally because the
Discovery r;equests seek information beyond the scope of permissible discovery
andin man}if cases are duplicative.

5. The set of Discovery requests is objected to generally as the number
w

of Discovergl requests, because of the vague, duplicative, and non-relevant nature
thereof, will cause Responding Party to suffer unreasonable annoyance,
oppression, '{burden and expense in answering them.

6. . Responding Party objects to the Discovery requests to the extent that
the Discovet‘fy requests seek to impose duty upon them of supplementation broader
than that imgosed by the Pennsylvania Rules of Civil Procedure.

7. q Responding Party reserves the right to proceed by way of the
Pennsylvania Rules of Civil Procedure where appropriate and if objections made
herein are ernuled by the Court in whole or in part.

8. Responding Party reserves the right to seek attorney's fees in

responding tcé) these Discovery requests in accordance with the Pennsylvania Rules

of Civil Proceidure and other applicable law.

1



9 Responding Party's case investigation is continuing and they reserve
the right té; supplement their answers and objectior{s to these Discovery requests
upon completion of discovery and their investigation._

10. ;. By answering these Discovery requests, Responding Party does _not
intend to waive their right to move for a protective order pursuant to the
Pennsylvaﬁia Rules of Civil Procedure and for appropriate sanctions pursuant to
the Pennsyf_lvania Rules of Civil Procedure.

!

SPECIFIC ANSWERS AND OBJECTIONS

Subjiject to the foregoing general answers and objections, Responding
Party hereBy responds specifically to the Discovery requests as follows on the

following attached pages:

RESPONSES TO PLAINTIFF'S INTERROGATORIES

1. Please identify ali individuals preparing or consultant in the course of
preparing your answérs to these interrogatories, Requests for Production of
Documents, and Requests for Admissions:

ANSWER

Undéﬁrsigned counsel, Jason McMillan, business manager, Dave Blank,
Buildings an;d Grounds, architect/engineér expert.
2. Please identify all amounts paid to Quandel in connection with the Project.

ANSWER:

i 2



Objection. What amount West Branch paid to Quandel is irrelevant.
Quandel was hired by West Branch to perform construction management
services. ‘Roth Marz had no part in the selection of Quandel and took no
responsibility for the conduct of Quande! under the express terms of the
Agreemenit. Under these circumstances, the express terms of the Agreement do
not permit Roth Marz to recover for charges for which Roth Marz did no work,
and is not ipar’( of basic services as set forth in Articles 4 and 1 of the Agreement.
As such, the interrogatory requests information that is irrelevant even for
purposes of discovery. West Branch reserves the right to move for a protective

}
order

3. Plea;;se identify any other person or entity who is paid any amount for
construction management services for the Project.
ANSWER:

Objéction. What amount West Branch paid to anybody for construction
managément services is irrelevant. Roth Marz had no part in the services
performed by any third person and took no responsibility for the conduct of any
such person under the express terms of the Agreement. Under these
circumstances, the express terms of the Agreement do not permit Roth Marz to
recover for charges for which Roth Marz did no work, and is not part of basic
services as set forth in Articles 4 and 1 of the Agreement. As such, the
interrogatory requests information that is ifrélevant even for purposes of

discovery. West Branch reserves the right to move for a protective order.

i
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4 Plez‘;se identify you all amounts paid to any person or entity identified in
paragraph 3;7 of your Answer with New Matter and Counterclaim.

ANSWER:
[Pafagrapt; 7 does not call for the identity of any person. West Branch does not
understand the question and requests clarification. Objection is made based on '

burdensomeness.]

5. Idenjtify specifically the "instances of performance not in compliance with
the contrac; " identified in paragraph 7 of your answer with New Matter and
Counterclai:m.

ANSWER:
Said instanées will be identified further in a preliminary report from West Branch's
expert. Three likely examples include inadequate design of electrical power to
the auditorium, improper design of auditorium diffusers, and improber design of a

turnaround for buses discharging student athletes at the athletic fields.

6. Identify all facts supportive of your conterition that the invoices attached to
Roth Marz's complaint, as Exhibits B and C, are not due and payable.

ANSWER:
Roth Marz overcharged West Branch $20,009.82, representing 6% of West
Brahch's costs of project insurance. Roth Marz also overcharged for change

orders necessary due to its professional negligence. A preliminary report is



being obtained. On April 14, 2008 Roth Marz was issued a check to its order in
the amount of $15,012.90. A total of these overcharges and payments exceeds

Roth Marz is claim in exhibits B and C.

7. Iderjtify all work rejected or not accepfed by West Branch. as not done "in
accordance with applicable professional standards" as stated in paragraph 18 of
WBASD's Answer with New Matter and Counterclaim.”

ANSWER: A preliminary report from West Branch's expert will be

supplied

8. Identify with specificity how WBASD communicated the rejection or
nonacceptance of any work identified in response to interrogatory number 7 to
Roth Marz.

ANSWER: West Branch communicated its concerns to Roth Marz,
including those three examples cited in the interrogatory answers, above, when
West Branch asked for a meeting to express its concerns and get answers to
them. West Branch withheld payment when it became clear that these concerns

were not being addressed.

9. Identify with specificity all facts supportive of your claim that "Roth Marz
received more than it is due ," as stated in paragraph 24 of your Answer with
New Matter and Counterclaim.

ANSWER:



! d

:
‘}

See Eresponse,to interrogatory 6, above

10. Idenitify with specificity all deficiencies referenced in paragraph 25 of West
Branch's A?fhswer with New Matter and Counterclaim.
ANSWER:

A pr?liminary report from West Branch's expert will be supplied.

}

{

11. Ident;ify with specificity all efforts made to obtain remediation of these
"deﬁciencieis."
ANSWER:

See iresponse to interrogatory 8, above.
{

12.  Identify when and how Roth Marz articulated its "refusal” to remediate the
"deﬁcienciei?" listed in your response to Interrogatories number 7.

ANS\?,NER:

Roth iMarz made it clear that it would not enter into any discussions with
West Branct‘;w until all of its claimed charges were paid, including specifically Roth
Marz's claiﬁ that it was a 6% of the contract with the construction manager,
Quandel. Scjae the November 28, 2007 letter from attorney Colosimo to Dr.
Maulhauf, and the January 8, 2000 the letter from attorney Colosimo to attorney

é

Hall.



13.  Identify with specificity the “complaints” referenced in paragraph 30 of your
Answer with New Matter and Counterclaim.

ANSZWER:

Objéction. The word "Complaints" is not referenced in paragraph 30 of

West Branch's Answer with New Matter and Counterclaim.

14, Ider{tify with specificity what West can't branch believes it is entitled to
under the contract but has not received as set forth in paragraph 33 of West
Branch's Answer with New Matter and Counterclaim.

ANSWER:

Wes;t Branch claims that certain change orders that it paid for were the
result of erfors and omissions on the part of Roth Marz, as well as credit for

overcharges for that portion of the fee charged based on insurance charges.

15. Idenﬁfy under what specific sectioh of the Commonwealth Procurement
Code West -:branch brings count IV of West Branch’s Answer with New Matter
and Counterclaim.

| ANSWER:

62 Pa. C.S. section 3935, and such other sections as may be applicable.

16. Identify, with particularity, the total amount expended by West Branch to
construct the Project.

ANSWER:



Objection. West Branch is uncertain as to what is being asked. Roth
Marz is in i)ossession of the construction documents and the change orders. If
Roth Marz }is asking for project costs over and above the construction costs,
West Branch objects based on relevancy for reasons.in the answers to
interrogatory 5, above. West Branch reserves the right to move for a protective

order.

RESPONSIE TO THE REQUEST FOR PRODUCTION OF DOCUMENTS
1-14 [To be separately supplied.]

15. Plea§e identify and produce any document reflecting a payment to
Quandel orany other person or entity who or which provided construction
management services for the project.

RESPONSE:

Objéction. The amount paid to Quandel or any other entity providing
constructioh management services is irrelevant. Such costs are not construction
costs but are rather project costs. Under the terms of the Contract, Roth Marz is
only entitied to 2% of the work is defined in the contract, but only in the event that
Roth Marz is selected by West Branch to provide construction management
services. Contract, article 10.1. If Roth Marz is claiming entitlement to
compensatién from West Branch based on a percentage of Quandel's fee per
article 9.1 .1 of the Contract, it is still not entitled to any fee because construction
management services is considered a "soft cost” and not a construction cost, or

cost of construction. As such, the request for production calls for West Branch to



produce materials are relevant to the case. West Branch reserves the right to

move for a prétective order.

!
16. Ple?se identify and produce all non-privileged documents concerning Roth
Marz's performance on the project.

REéPONSE: objection. West Branch cannot discern what is being asked
in this requ:Jest for production. Clarification is asked for. Without waiting its
objections, West Branch refers and incorporates by reference in its response in
items one $hrough 14 of the request for production of documents.

!

RESPONSES TO REQUESTS FOR ADMISSIONS

1. Please admit that Roth Marz has made demand upon you for payment of
its unpaid ihvoices plus interest

REéPONSE: Admitted.
2. Plea;se admit that WBASD has not paid those invoices attached as exhibit
B., C. and D to Roth Marz’s compilaint.

RESPONSE: denied. To the contrary, West Branch has paid Roth Marz
$15,012.90.tendered under cover of a letter of April 14, 2008. which is not

reflected in the invoices.

3. Admit that exhibit A to the Complaint is the Contract between the parties.

f

10



RESPONSE: Denied. Exhibit A to the complaint contains a notation at the
top of the first page as well as the date of execution on the first page which do

not appear on the copy in the possession of West Branch.

4, Please admit that Article 7.9.1 of the Contract requires Roth Marz to
obtain insurance to "protect the OWNER and the OWNER'S respective officers,
agents, servants, and employees against all claims arising out of the
ARCHITECT'S services during the design and construction of the Project."

RESPONSE: denied. To the contrary, Oracle 7.9.1 of the Contract reads
as follows:

7.9.1 Architect Liability Insurance. The ARCHITECT

shall secure and maintain, at its sole cost and expense, Architect

Liability Insurance to protect against loss resulting from design

errors and omissions, failure to coordinate the Construction

Documents on the Project, and failure to execute the construction
administration duties for the Project.

5. Please admit that no demand was ever made upon Broth Mars at any time
to procure general liability insurance for the project.

RESPONSE: Denied. See article 7.9 .1 and 7.9.2 of the Contract.

Date: %%2{// %4 /W W
Kenneth A. Wise
Levin and Wise
27 W. 3rd St
Lewistown PA
(717) 247-3577
Attorneys for Plaintiff

11



CERTIFICATION OF SERVICE
| hereby certify that | am this day serving a true and correct copy of the
attached Answers and Objections to Plaintiff's discovery requests on the

following individual by First Class U.S. Mail addressed as follows:

Andrew Jenkins Esq.
Thorpe Reid and Armstrong LLP
One Oxford Centre, 14th floor
Pittsburgh, PA 15219 — 1425

Date; 'VZM’ /Y / W //I/W
Kenneth A. Wise, Esquire
Id. No. 16142
Levin and Wise
27 West Third Street
P. O. Box 231
Lewistown, PA 17044-0231
(717) 247-3577

17



Kenneth A \Mse Esquire
Attorney 1.D: No. 16142
Levin and Wse

27 West Thmd Street

P. O. Box 231

:‘Lewistown PA 171044-0231
17 247-3577

Attorneys for Defendant

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA

ROTH MARZ PARTNERSHIP, PC CIVIL ACTION - LAW
Plaintiff :

, No. 08-104 CD
i V.

WEST BRANCH AREA SCHOOL DISTRICT
Defendant

DEFENDANT’S SUPPLEMENTAL RESPONSE TO PLAINTIFF’S
INTERROGATORIES, AND REQUEST FOR PRODUCTION OF DOCUMENTS

(FIRST SET).

i

Deféndant, (hereinafter also "Responding Party"), hereby supplements its
response td Plaintiff's Interrdgatories, and Request For Production Of Documents
(hereinaﬁergalso "Propounding Party") with the following answers and objections.

GENERAL ANSWERS AND OBJECTIONS

1

The following general answers and objections are applicable to the Discovery

requests served by Propounding Party.

1. Pursuant to the Pennsylvania Rules of Civil Procedure, the Discovery
requests are objected to generally becausé the Discovery requests seek
information 3"in bad faith and will cause unreasonable annoyance, oppression,

burden and expense to Responding Party in answering the Discovery requests.

EXHIBIT
B




2. ?‘l'he Discovery requests are objected to generally because some of
the unintelligipile Discovery requests are not capable of reasonable comprehension.

3. The Discovery requests are objected to generally as answering these
Discovery requests would require Responding Party to make an unreasonable
investigation. ‘ |

4 The Discovery requests are objected to generally because the
Disoovéry reguests seek information beyond the scope of permissible discovery
and in many éases are duplicative.

5. The set of Discovery requests is objected to generally as the number
of Discovery fequests, because of the vague, duplicative, and non-relevant nature
thereof, will cause Responding Party to suffer unreasonable anndyance,
oppression, byrden and expense in answering them.

6. i;Responding Party objects to the Discovery requests to the extent that
the Discovery requests seek to impose duty upon them of supplementation broader
than that impté;sed by the Pennsyivania Rules of Civil Procedure.

7. 'Responding Party reserves the right to proceed by way of the
Pennsylvania Rules of Civil Procedure where appropriate and if objections made
herein are overruled by the Court in whole or in part.

8. Responding Party reserves the right to seek attomey's fees in

responding to these Discovery requests in accordance with the Pennsylvania Rules

of Civil Procedure and other applicable law.



9. ﬁesponding Party's case investigation is continuing and they reserve
the right to supplement their answers and objections to these Discovery requests
upon completion of discovery and their investigation.

10. By answering these Discovery requests, Responding Party does not
intend to waive their right to move for a protective order pursuant to the
Pennsylvania Rules of Civil Procedure and for appropriate sanctions pursuant to

the Pennsylvania Rules of Civil Procedure.

SPECIFIC ANSWERS AND OBJECTIONS

Subject to the foregoing general answers and objections, Responding
Party hereby responds specifically to the Discovery requests as follows on the
following attached pages:

SUPPLEMENTAL RESPONSE TO THE REQUEST FOR PRODUCTION OF

DOCUMENTS

1. 14  [RE: Documents identified in answers to interrogatories.]
RESPONSE:

West Branch incorporates the responses and objections set forth in its
answer to discovery (first set). In addition to those objections set forth above and
in its answer to discovery (first set), documents dealing with amounts West
Branch paid to other third-party contractors not involved in the bidding process
conducted by Roth Marz, the information sought is irrelevant and in violation of
the anti-kickback provisions of the Pennsylvania School Code of 1949, as

amended, section 7-751.1.



Without leaving its objections, befendant West Branch responses follows:

Documents responsive to the request for production of documents our
catalog and an accompanying exhibit with the described documents attached
here to. The exhibit lists those items for which Objéction is made and privilege

from discovery is claimed

Date: £/ O ‘07 ///%cwf//ﬂ e
Kenneth A’ Wise

Levin and Wise

27 W. 3rd St
Lewistown PA

(717) 247-3577
Attorneys for Plaintiff




WEST BRANCH AREA SCHOOL DISTRICT

EXHIBIT LOG
Item | Date Description Pages | With
1 No. held

1 1/22/02 | Letter from Giles, superintendent, to Marz | 2

2 1/21/03 | Preliminary cost estimate 1

3 11/28/07 | Letter from Colosimo to Multhauf, 2
superintendent

4 1/8/08 Letter from Colosimo to Hali, 2

) 4/7/08 Letter from wise to Jenkins 1

6 4/14/08 | letter from Wise to Jenkins 1

7 1/29/04 | Invoice from Pennsylvania School Boards | 1 Yes
Association Insurance Trust

8 10/20/06 | Invoice from Pennsylvania School Boards | 1 Yes
Association Insurance Trust

9 2/12/03 | Preliminary cost estimate 1

10 | 6/14/07 | Letter from Marz to Multhauf 2

11 4/10/07 | Letter from Marz to Carr 4

12 9/21/06 | Change order to log 4

13 1/15/08 | Letter from Levin to Colosimo 1

14 1/8/08 Fax from Colosimo to Levin 1

15 1/8/08 Letters from Colosimo to Halland from 2
Colosimo To Multhauf

16 Various | Invoice numbers 82,533, 83001, 4
83,000,and FC157

17 | Various | Bid tabulation logs 31

18 Contract with Quandel Yes

19




; Jan=¢3-¢002 Q3:13pm  From=ROTH MARZ 8148608606 ' T-898 P.00j/002 F-026

S6W 000 INAMIIE ¢ MUEIIIBINUEISE oW

CORPORATE OFFICE O LEWIGH vaLLEY OFFICE O PIYTSBYRGH OFFICE

RN % T 3505 Chapin Street 2970 Corporate Court « Suite 2 2020 Baaver Avenue » Suits 204
o/ Erie, PA 16508 Orefisia, PA 18089 Monaca, PA 15081
R P: (814) 860-8366 P: (610) 366-2081 P: (724) 774-8020
L . F:(814) 860-8606 F: (610) 366-8399 F: (724) 774-3465
PLANNERS infoQrainmarz.com Into@rmppc.com mail@rothmarz.com
PROJECT MANAGERS )

Dale H. Roth, President e Rovert L. Marz, Vice President  »  Mark R. Thompson, Vice Presidear  «  Carl G. Baker, Vice President

January 22, 2002

RR 2, Box 164
Motrisdale, PA 16858

Mr. Thomas Giles ‘ :

Superintendent : ' A’O

West Branch Area School District W g-0%
W |

Dear Mr. Giles:

Based on the overwhelming consensus of the Committee at Thursday night’s meeting to
have us proceed to develop the New High School Option (Option Y), the next step would
be to have your School Board appoint Roth Marz Partnership P.C. as the Architect of
Record and Construction Manager for this project and authorize us to proceed to develop
Schematic building drawings, Schematic site drawings and PlanCon “A” forms. PlanCon
“A” is the initia! step which notifies the PA Department of Education that your District is
interested in doing a reimbursable project.

- Roth Marz will prepare a typical AIA contract for your review. Our proposed fee for
services is 8% of the cost of the work (6% for Architectural/Engineering services and 2%

for Construction Management services).

The design process and our services can be stopped at any time should the District wish
to modify, postpone, cancel the project. The District will only be charged for fees
incurred prior to notice to stop. Typically an initial milestone is the submission and
review of PlanCon A & B (schematic design). At the completion of this phase Roth
Marz (Architectural/Engineering services) will be at 15% complete. Using a typical AIA

fee breakdown, is as follows:
A.  Schematic Design 15%
B, Design Development 25%
C. Working Drawings 35%
D. Bidding 5%
E. Construction Services 20%

100%

I am available to answer any questions you have regafding the PlanCon process. This
project (new building or additions which increase the existing building more than 20%)

P@' L



Jan=23-2002 03:15pm  From-ROTH MARZ 8148608608 T-888  P.002/002 'F-UZS

-

will require a public hearing called an Act 3¢ Hearing. It is estimated that the minimum
time required from the start of the Planning process to receiving construction bids is
approximately 9 months. .

Please call me if you or your Board have any questions.

Sincerely,

Qe

Robert L. Marz,
Vice President

RILM:sh

by P



WEST BRANCH AREA SCHOOL DISTRICT RENOVATIONS AND ADDITIONS

TO MIDDLE/HIGH SCHOOL

PRELIMINARY COST ESTIMATE
(Revised 1-21-03).

REVISED .
Partial demolition of existing High School & partial asbestos removal

New Addition
61,000 SF x $122/SF

(includes air conditioning for administration,
auditorium, and windowless classrooms) -

New Addition at Main Entry
2300 SF x $133/SF

Renovations (76000 SF)
HVAC (per Feasibility Study

(Coal fired Boiler)

Plumbing ( per feasibility study)

Fire Protection |

Electric (per feasibility study)

Roof Replacement

Locker Replacement (800 x $220)

Partial asbestos flooring removal and new flooring

replacement at disturbed areas only - Library,

Administration, Cafeteria, Band Area, Science rms.,

etc. * 10,000 SF x $6.00/SF =

General Construction modifications at proposed

receiving, music, band cafeteria, library administration

* 15,000 SF x $24/SF =~ ‘
Total Estimated Construction/Renovation Cost

Total Preliminary Estimate of Construction Cost

Estimated Soft Costs (18.5%)

(6% A/E, 3% Const. Mgmt, 4.5% Furnishings, 3% Contingency,

2% Bond/Legal)

ESTIMATED PROJECT COSTS

$ 120,000
7,442,000
305,900
1,388,000
105000
298500
421,000
176,000
1,300,000
532,000
176,000
60,000
360,000
4,623,000
12,490,900
2,310,817
$ 14,401,717

30\



'&RMSTRONG . _ avin L. Colosimo
’ Direct Olal 412 394 2332
Email  kooloaimo@thorpreed.com

ATTORNEYS AT LAW SincE 1895

November 28, 2007

Dr. Arlcen Multhaul
Superintendent

356 Allport Cutoff
Morrisdale. PA 16858-9752

Re:  Roth Marz Partnership P.C. v. West Branch Area School District
Dear Dr. Multhauf:

‘We represcnt Roth Marz Partnership PC as regards the non-payment of

certain outstanding invoices from the construction of the ncw ‘West Branch

" Junior/Senior High School Building. The three unpaid invoices, lugether with 4 new

invoice reflccting the accrued interest on the outstanding accounts, are enclosed with
this letter. '

Roth Marz fully pertormed under its contract with the West Branch Area
School District and is entitled to be paid in full for its efforts on the High School. For
reasons unknown, and despite persisient requests by Roth Marz, the District has
failed to pay. ‘ ‘

Furthermore, (he District has refused to tender information regarding the
contract it entcred into with the construction manager on the project despitc Roth
Marz’s repeated request. As you know, Roth Mar is entitled (o be paid based on the

* total cost of the project ~ and the total cost undisputedly includes the amount of the
coniract between the District and the construction manager. :

Roth Marz would like to expeditiously resolve this dispute. To that end,

Pistargn Roth Marz has authorizcd me to file suit on its behalf in order to recover the amounts

remaining duc and outstanding. | am preparcd to do so. However, we wish to rcach

Philadciphia out before the initiation of formal litigation in an cffort to resolve this matter before

‘ both Roth Marz and the District cxpend significant time and money in litigation.

 Frinoston Pleasc consider this letter as a final request short of litigation for payment in {ull of
 Whesing ' the current outstanding invoices, tender of the rcquested information regarding the

construction manager’s contract, and payment of the final invoice which will he
provided upon review of the construction manager’s documentation. :

Thorp Roed & Armusteonq, LLP
One Oxford Centre

301 Grant Sieet; 14th Floar
Pittsburgh, PA 15219-1425
41239 7 :
412 394 2548 Fax

0U845199.00C
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ARMSTRONG B Or. ./\‘rlene Multhauf November 28, 2008
Page-2-

_ [ look forward to hearing from you at your very earliest convenience. Please
be advised that if we have not resolved this matter on or before December 10, 2007, 1
will file suit against the West Branch Arca School District on behalf of Roth Marz

Partncrship PC. o

spectfilly,

-

¢

Kevin L. Colosimo

Enclosures
cc: Bob Marz (w/enel,)
Dale Roth (w/cnel.)
Andrew (. Jenkins, Esquire (w/o encl.)

00845199.00C
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ARMSTRONG

ATTORNEYS AT LAW SINCE 1095

Therp Aeed & Armstrang, LLP
Qna Oxford Cantre

901 Grant Sirasl, 14th Floor
Pitwsburgh, PA 15218-1425
123947711 )

412 394 2555 Fax

- @ooz

Kevin L. Colosimo
Direct Dial 412 394 2332
Email: kcolosimo/@thorprecd.com

VIA FACSIMILE (570) 748-9369 January 8, 2008
AND REGULAR U.S.
FIRST CLASS MAIL

Mr. Stuart L. Hall
138 E. Water Street

Lock Haven, PA 17745

Deaf Mr. Hall,

Hwasa pleasure speaking with you on Friday afternoon. I understand your desire

to arrange a meeting between Roth Marz and the West Branch Area School
District School Board regarding the ongoing litigation with some of the
contractors who worked on the West Branch Area School District Junior/Senior

High School Building project.

However, as we discussed, outstanding invoices remain between Roth Marz and
the West Branch Area School District (the "School District"). Furthermore, as-
yet-to-be-determined further charges remain to be assessed after Roth Marz has
had an opportunity to examine the contract between Quandel, the construction
manager for the project, and the School District. Roth Marz has made multiple
requests for payment and for a copy of the Quandel contract yet has received no
payment and no contract. Until your recent phone call, my demand was
unanswered.

The outstanding invoices total $34,985.92. Furthermore, as of November 28,
2007 (the date of my demand to Dr. Multhauf), $2,978.59 in interest had accrued
on the outstanding invoices. Further interest has since accrued. For your
convenience, I enclose copies of the currently outstanding invoices, along with
the interest calculation as of November 28, 2007, with this letter.

In light of the significant outstanding balance owed to Roth Marz, [ am unwilling
to produce a Roth Marz representative for any meeting unless payment in full is
made on the outstanding invoices (including interest). Furthermore, no meeting
will occur prior to the production to me of the contract between Quandel and the

- School District, together with a commitment to timely payment of the invoice

which will result therefrom.

If Roth Marz' demandsare satisfied, I will be happy to produce a Mr. Robert

. Marz for a meeting with the School Board. I understood you to reference the

00854675.00C
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Mr. Stuart L. Hall  ~ T Tanvary 8, 2008

Page 2

possibility of a January 28, 2008 meeﬁng; to the extent that we receive payment
prior to that date, I will endeavor to produce Mr. Marz at that meeting. -

Please be further advised that Roth Marz has shown patience in seeking payment
of these long-overdue invoices; to the extent that we are uneble to amicably
resolve our differences short of litigation, I am authorized and prepared to file suit
on Roth Marz' behalf to collect the unpaid amounts due it. Based upon your

* representation, we will refrain from filing suit-until January 31, 2008.

If you should have any questions or concerns, please feel free to contact either me
or my colleague, Andrew Jenkins. I look forward to hearing from you soon.

Very mﬂy yduré, .
oo f oo [ 15

Kevin L. Colosimo

KLC/nrr
Enclosures

cc:  Allen Levine, Esq. (via e-mail)

Robert Marz .
Andrew G. Jenkins, Esq. (via e-mail)

20854875.00C



LAW OFFICES
ALLEN J. LEVIN & KENNETH A. WISE

27 West Third Street Post Office Box 231
Lewistown, Pennsylvania 17044-0231
. (717) 247-3577
Harrisburg area (717) 238-3838
FAX (717) 247-3581

1: IRRHEAR : o T Apnl 14, 200’8“ s 7
Andrew G. Jenkins, Esq. '

Thorp Reed & Armstrong, LLP

301 Grant Street,14™ Floor

Pittsburgh, PA 15219-1425

Re: lfoth Marz Partnership v. West Branch Area School District
Clearfield County No. 08-104-CD

Dear AndreW' 1

o Enclosed please find a copy of a check made payable to the order of Roth Marz in the
sum of $15,012. 90.

I have calculated thlS amount based on the base cost given ($13,226,586.00) less the
insurance component plus the change order in the amount of $311,897.00. Together they
prov1de a total base amount of $162,461.80. There is an apparent credit of $146,448.90 as listed
in the invoice of Roth Marz. The difference is $16,012.90, $1000 more that the amount of the -
check.

~ This tender is being made without prejudxce to the right of either party to pursue its
clalms and defenses nor should it be cons1dered an admission by either party against its own

economlc 1nterest
lL

Please let me know if Roth Marz wishes to pursue the claim further

- . Sincgrely,

Wht)

| énneth A. Wise, Esq.

‘Enclosures
KAW/lan i '
. cc: West Branch Area School District



Manufacturers and Traders Trust Company
" BUFFALO, N.Y. 14240 -

sWezst Brapch Araa
‘School District

REMITTER

.

’AY TO TﬁE ORDEH OF ’ Ro;th‘ Marz érchit‘.e"cts ;

'DATE

. ”-97/1020

g /oé'/z_'dba »

15,012.90 " AE g

g
$

.'**F I FTEEN THOUS{-‘!ND TNELVE ,an d 90 ! 1 ﬁO‘k**USDo 1 1 ars

. /
RAWER M4 T BANK / d :

sued b inc., Englewood, Cotorado
’Morgan Chase Bank NA., Denver Colorado .

AUTHORIZED SIGNATURE

114020009790

, LET 253 2

EA00L ?E5LS50674 (

)

/
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FILE COPY

LAW OFFICES
ALLEN J. LEVIN & KENNETH A. WISE

27 West Third Street Post Office Box 231
Lewistown, Pennsylvania 17044-0231
(717) 247-3577
Harrisburg area (717) 238-3838
FAX (717) 247-3581

© April7,2008 e

Andrew G. Jenkins, Esq.

Thorp Reed and Armstrong, LLP
301 Grant Street, 14" Floor
Pittsburgh, PA 15219-1425

Inre: Roth Marz v. West Branéh Area School District
Clearfield County No. 08-104-CD
Dear Andrew:

Enclosed per your request is a copy of the Agreement between West Branch and Quandel
Group, Inc., the construction manager.

Please let me know if this is what you had in mind.

Sincerely,

i

)
Pl tadd

2 Kenneth A. Wise, Esq.

Enclosures

cc: West Branch Area School District

, e e i e e e s e e  rote Kimied i L S e e e i e e e



1

L/200B/MED 03:00 P WEL RANCH ASD FAX No. 814345, | P. 002
12~2003 17:48 FKWPUTH W\RZ 8148608606 1-533  P.003/005 F-952

WEST BRANCH ARFA SCHOOL DISTRICT RENOVATIONS AND ABDITIONS
TO MIDDLEMIGH SCHOOL

PRELIMINARY, COST ESTIMATE
(Revised 242-03)

REVISED
' Partial demolition of existing High Schao! & partial asbestos removal N 120,000
l I ! l EI. * . - ! :
61,000 SF x $120/SF T 7,320,000

(includes alr conditioning for administration,
auditorium, and windowiess ctassrooms)

o | 305,000
Additianal at 2n8 Floot ' ' . ‘
5600 9F x $30/SF = . _ 504,000
(300 +200 = 700 seats) o 240,000

Renovations (76000 SF '

_ HVAC (per Feasibility Study o 1,388,000

(1 Coal fired Bailer/1-Oll Fired Bumer) ’ 105,000

Plunibing ( per Feasibility Study) L . 421000

Fire Protection ' 178,000 .

Electic (per Feashilly Study) - 1,300,000

Roof Replacement - 513,000

Locker Replacement . (800 x $220) 176,000

New flooring replacemant at disturbed areas anly - Library,
Administration, Cafeteria, Band Area, Science ms.,
efq. 1 10,000 SF x $2.50/SF = 26,000

" General Construction modifications at proposed
raceiving, industria! arts, cafateris, liorary, administration

* 15.000 SF x $24/SF = 360,000
;Tota! Estimated Construction/Renovation Cast ' 4,464,000
Total Preliminary Estimate of Canstruction Cost i 12,953,900
Estimated Soft Costs (18.5%)
(6% AVE, 3% Const. Mgmt, 4.5% Fumishings, 3% Cantingency,
2% BondlLegaI) 2,306,472

ESTIMATED PROJECT COSTS - ‘ $ 15,350,372



ROTH MARZ PARTNERSHIP P.C

.
.
v .
Al ) .

ARCHITECTS 3505 Chapin Str
INTERIOAS Erie, PA 165

» PLANNERS ' ) Ph: (814) 860-8:
PROJECT MANAGERS Dale H. Raoth, President Fax: (814) 860-8¢
Robert . Marz, Vice President info@rothmarz ¢

Junc 14, 2007

Dr. Arleen Multhauf

Superintendent

356 Allport Cutoff

Morrisdale, Pennsylvania 16858-9757

Dear Dr. Muliihauf, .

FEnclosed please find a letter of May 18" 2007 (o Paul Carr and a letter of April 10™ 2007 1o
Paul Carr.

" I'have had no response from Paul Carr. Can you please respond to my letters? RMP would like

- Vice President

o help resolve any issues outstanding with your contractors, RMP would like to know why our

past invoices have not been paid.
Your assistance in this matter is greatly appreciated.

Sincerely,

Robert L. Marz, A, IA



~ ROTH MARZ PARTNERSHIP P.C.

ol .
| K 3505 Chapin Sty

[ Mewreers Erle, PA 16501
‘ _ PLANNERS ) Ph: (814) 860-836!
PROJECT MANAGERS - Dale H. Roth, President Fax: (814) 860-8601

Rober L. Marz, Vice Prasident Info@iothmarz.con

May 18, 2007

Mr. Paul Carr

West Branch Area School District
356 Allport Cutoff

Morrisdale, Pennsylvania 16858-9752

Dear Mr. Carr,

I'have not had any response from you regarding my April 10", 2007 letter (enclosed).
Can you please forward the requested information as soon as possible?

I want to again extend my services to West Branch (o help resolve any issues still open
with the contractors. I understand Rodney Wolfe spoke to Dave Nelson regarding the
emergency lighting at the auditorium and that you were going to have another clectrical
contractor review. Did they resolve the situation? The cost of this work should be

charged against the E.C.

- Please respond to my questions so we can resolve any outstanding issues.

Sincerely,

ot M /o

Robert L. Marz, A.LA. '
Vice President



T

ROTHMARZ PART -." ISHIP P.C.

. l.. . 3505 Chapin Street
ARCHITECTS Erie, PA 18508
INTERIORS Ph: (814) B60-8366
PLANNERS - Dale H. Roth, President Fax: (814) 880-8508

PROJECT MANAGERS , Robert L. Marz, Vice President info@rothmarz com

April 10, 2007

West Branch Area School District
ATTN: Paul Carr :

356 Allport Cutoff

Morrisdale, PA 16858-9752

Dear Mr. Carr:
It has been sofme time since I was at the West Branch School. From our recent conversation |

understand that the district has not paid Fiore or DeGol final payments and possibly previous
authorized payments. . ‘

As you are aware, Roth Marz Partnershi;j. had not been paid our last invoice dated June 9, 2005
for $9,763.267 Can you please forward payment immediately? No explanation has beep
provided why the District js holding up payment. Please provide your concerns so we can
resolve. ‘ '

Roth Marz Partnership has included an invoice for 100% of construction and for adq change
orders per Quandel spread sheet (enclosed). Only the change orders highlighted are tallied,

Can you please provide me with the amount of the contract the District had with Quandel? Roth
Marz Partnership feels this is part of the construction cost and therefore should be included in
our overall fee calculation.

Please let me know if you would like to meet regarding any outstanding items.

Sincerely,

Robert Marz
Vice President

RM/ds



K l h l .'. ROTH MARZ PARTNERSHIP p - INVOIC E
| ! 3505 CHAPIN STREET
y ER'E. PA 16508 DATE INVOICE #

PH: 814-860-83066 6/9/2005 82533

FAX: 814-860-8606

BILL TO

WEST BRANCH AREA SCHOOL DISTRICT
ATTN: PAUL CARR

356 ALLPORT CUTOFF

MORRISDALE, PA 16858-9752

JOB NUMBER TERMS PROJECT

NET 30 DAYS

4 DESCRIPTION . : FEE QUANTITY cosT AMOUNT
ARCHITECTURAL/ENGINEERING
SERVICES ’
RENOVATIONS & ADDITIONS TO THE -
MIDDLE/HIGH SCHOOL
ACTUAL TOTAL BIDS + ADD $13,226,586.00
ALTERNATES ,
INSURANCE COSTS + 333,497.00
$13,560,083.00
ARCHITECT FEE = 6% X 6%
$ 813,604.98
CONSTRUCTION PHASE = 20% OF FEE X 2%
$ 162,271 .00
CONSTRUCTION COMPLETE TO DATE = 0.96 162,721.00 156,212.16°
96% :
LESS PREVIOUSLY INVOICED -146,448.90 -146,448.90

Total $9,763.26




ROTH MARZ PARTNERSHIP (" "INVO | CE

3505 CHAPIN STREET
ERIE, PA 16508 DATE INVOICE #
PH: 814-860-8366

.4 . .
.
. \

4/10/2007 83000 |
FAX: 814-860-8606 00 ‘
BILL TO
WEST BRANCH AREA -SCHOOL DISTRICT
ATTN: PAUL CARR
356 ALLPORT CUTOFF
MORRISDALE, PA 16858.9752
JOB NUMBER TERMS PROJECT
NET 30 DAYS
. DESCHIPTION FEE QUANTITY COSsT AMOUNT
ARCHITECTURAL/ENGINEERING ]
SERVICES '
RENOVATIONS & ADDITIONS TO THE
MIDDLE/HIGH SCHOOL
ACTUAL TOTAL BIDS + ADD 13,226,586.00
ALTERNATES
INSURANCE COSTS + 333,497.00
. TOTAL 13,560,083.00
ARCHITECT FEE OF 6%, ‘ X 6%
813,604.98
CONSTRUCTION PHASE = 20% OF FEE X
o : 20%
162,271.00
CONSTRUCTION 1004 COMPLETE 1 162,721.00 162,721.00
LESS PREVIOUS INVOICED -156,.212.16)  -156,212.16

Total $6,508.84




ROTH MARZ PARTNERSHIP P ¢ INV O | C E

3505 CHAPIN STREET

ERIE, PA 16508 DATE INVOICE #
PH: 814-860-8366 4112007 83001
FAX: 814-860-8606

- |
. " .
‘ o

BILLTO
WEST BRANCH AREA SCHOOL DIS"I'RIC'I'

ATTN: PAUL CARR
356 ALLPORT CUTOFF
MORRISDALE, PA 16858.9752

JOB NUMBER TERMS PROJECT
NET 30 DAYS
- DESCRIPTION - ] FEE QUANTITY ‘cosT ~ AMOUNT
|INVOICE FOR CHANGE ORDERS ADDED

TO THE CONTRACT A
TOTAL "ADD" CHANGE ORDERS TO
DATE
SEE ATTACHED CHANGE ORDER LOG

RMP MARK-UP - 0.06 311.897.00 18,713.82

Total $18,713.82




- . | 1100°9r. ¢ 10900 FWOON BURSD W 1 oA mop *1010G] 5
| t.sn..o\ Pososdoy;  ¢p-1p ‘ 006012 ._ i ‘ 00°60t 2 ; So_m‘ £210 49907 12 Ysis 1o4s Moy o_...Bi‘mN
_ FE ] \ 858«\ €0-i0 _ 00 055 ﬁ_ ‘_ ~ 00°05¢ “ eot‘ $2INGJ JOIRASI] WeITSY PPUT A .u_s.n,*_ +Z
W vbisegl POAIOY] 5010 | 009CI T i | { oo..wQ.. _. ©20:4) 6% |44 13d )a1003 :uv_>>._mn
[ pusigf POA| U 1 00 | | | 6o'ves 1 r98q| :
[ Buwsig] PoAIoOY!  L0-£0 | 00 2i8 | i | oy i RH.”ﬂM :
L el MMH““M“ MWWM _:MMWMM_ﬁ ._ __ ZMM.MWM.W‘ ._ os014 PHO seunRDIS sTeuisng von.>ommnm
_F MHM_M__ poA| e 1 000 | i o0 ZtE T | P Le) puRS uosENie) wz Sun Pmag moN| 2
[ »angl Porumdy| — S0-10 | 00FFE T ! ] 00 ++e') | sxid WoAr wooy Bumsoy uou.i.mm_ (S
! Bmno PoASISSY] 2020 | 0o'tes ; _ e _ e ;
[E T PeAcsaay 202t | DOTOO'L | : :
! B.sa.m 2581_ SO10 | 009861 i ] 00956} ] Aol ZIINNDY woonyieq) 61
; »wung Pesuddy| ~ 5010 |100°9SS) ] ] (00'9sS) ! ] 4110 ¥ 9110 o1 swisavy| 51
} UBisog poruady] €060 | 00t2g Ll | ] 00'E28El i POIeag 524 |4y sod seb6un someg (7]
\ sacosmbiseq Poruady| 60-10 | 0019282 | { 00'260°0t [ @044 Wowsaicyuey Luoseyy ysnunglgr
; Bioeg POAl W T 000 _ T 002916 ] PoRy T
) vasg POA | ey i 00°C ! I 00'8P% /5 1 ] Yoy SuDus g MON IPUCIPPY] G|
; buuesuBuz enwp Pesusdy] 10-zi 1000515 i (0005157 potny buseauBug enup bunybiy a.c.e.w._ L)
ubiseg Posuady| vorzi | 00S1€°22 | 00°SLE°ZZ paigy i
ubiseg Poruddy|  10-v0_ [(00Zres) ] (00°ZP6°Z] Suyooy usspeuly ;
ubiseg Possiddy|  go-gp 1100°926°1) i | (00°925°1) { od\d suooyy |
ubissg Posseoyl £r-zo (00i96) i ! (R | Joymmoys ]
ubiveg PoAcuddy| 0110 [100°'905 2] ! { [{00°8052) i ] ] —
udiseq oo§8<__ 20-01  [100'BO0CH) i (-3 MeAS[ 10 Pny 2x & sbumporUomIAGy Yuv] __oﬁe
: i
PN PoA ou 1 00°C i ! 00°00.'11 )4 Jomsey sy uspuy [zl
uc.cio%_;__ Poruddy! 1050 11000501 ! (00°081 2 ©9eg Suvoeudus snea Baooid] | 1 !
PARg poAT ou | 000 00'v6. 01 JIORIBAD Snpucy punclisepur; isuonppy] 0F |
SUSRIPUGT UseBeIapun PoAIOY| (o 00'84S°S ] 00°825's 9Qd vonsnsu) edid|¢ i
* | PUY ©1 1001 01895y mucGDpY eA0WoY !
ubiseg vc>284 £0-21 00'699°S h 00°096' § PoV| prowesm poySuseds ..usnxlm ssAG[§ J__
1
Buang| POA| [ 1 0070 | ] (00°'co5"1) { pogy i i
foTT POAl w0 Tooo i ] 00'ses's ] Yooy Usimuy ]
a0 PooA | U i 00°D i | 00'659°r1 ! «iid Bucoyy| ;
PURg POA| [ 1 000 i | 00°L91°'e} | iy Sorsey Ldouwd oy 7 1
ubiseg Posciday| 1060 | oo'sorz | | 00502 ] LOpIBAD NI PUOOIBPY SpiAsag| S i
SArsuonipucy cool.&c:& uséou(\ 20-10 ~.8.nm~.: * (00°e5Z°1) a0l svasmc :
_ h Bunuvd aroren Burye 4 sepun 2ugey ppy “
ey Percuddy] 1o-1i  [(o00S65T) | (00'056'51) 1 ssucdsey yinD 137 186 suotmasy Jeppinds |y |
_ s beruddy| 1020 ] 005z ] 00°80Z'y ) Joymmoys ]
_ [T percuddy] “v0-10 | 00'55e) i 00°95%'1 ] (=] S¥NnS s.esmi ) suorBATy | § ]
i PN PoAcuddy|  S0-21_ | oocen I 00°€69 I ey ]
’ »usg poAtsddy £0-10 (00'9EY] \ \ (00°gey) ‘ [T SWO uogeenpS jeoeds o SUIRA®Y |7 J
e —— ! |
: »ung| Peacudayi (p-ig 0095 v | { 00°'952 v, [ ol f L# Y Woy sirmpimcog PPY{i ]
A8 031wvy3NTD Snivis ONOD | Q3nCHagy IeAasddy BIo] | MIATY M) G311INBNS 35/ puw T3L0VdWI NOUWdNIS3G] ON D4
i i ayvosg Pususuosey Jo/pue QIlviLiss SHOLOWNINOD
! ; ONIONSd \
SINNOWY | | !

v

8002:12/6

907 ¥30Y¥0 39NVH)

SNOLLYY3LTY aNy SNOLLIGav 100Ha s HOIH “¥sryr

10141816 100HIS vIyy HONVYSE 1S3m

o7

<



ubisag] Porosddy|  GO-IC (05 0bg ) j (0Degey! o Bums) wooy (worseysew S1e19 0] €€
ubisaq poadsedy|  10-10  : 0de.Ts i [ 250t !
ubsag ‘Poroiddy|  t0-60 | 0OCZc 00°€26’1 HOPIOnD _
! H
! —
ubiseg V05 WL $I5WN0 wU 1 ooe [ Lasig OSNOH PRl O) SUBIMIPAA T 990IF0H] 1<
PsIg poacsday €0€L 1 00'9L0T 00°S:0't SNoJSH WweD et _
Pung @2UEMO|lY su i 000 00°C paIy i
vusig peAcIOOY 11-16 ‘ 00'1£6'9 00°1£6°C 81015 | 92-S = L219XS S0 018MPITY SIUoIISe !i 33
. ) |
Psg PoAOJOOY|  ©0-1C_ i DOOGZ T 00 $Z6°01 @J014 suorsARy 20 bunpeg|zZe
ubiseg ‘paacuddy(  L0-1C | oosZr 00°s2r o014 8£¢10 4000 B sebu shomuuos ppVY| 1
] ” , !
[ErEn) poacyady| 2060 | 00'rQ8'F 0098y powenn £113 T o)y u suISwg OO PPy | O
nr.n.o peassady|  £0-Z1 | 0G'LE6 00'Se6 PoNY| SusWaENb3y [WAUISO[3 JRTeRI] [PUOFPY 6r
| |
ubiseq S0-60 | o0Or:g

2

Swhd aaj moN epiaaid

|

00'912'SE

o3WE JAUIA M0 /T

1002964}

' 0088457
.~ PIN0| pPoADIAO Y €0-20 i 00°2L2°¢ J03BmoyS
: BUng PoAUddY|  0I-L0 |00 LEYT E) (00°1£+°C) ey ROOE PUNOS OBASY| ST .
ubiseg poacuddy|  Zo-60 00282 : 0028ST PORIBAD ow) 823 MIPSOIeN | St .
Pung poacuddy| — 1020 | 000562 00056 seAung wysw SARD UNUCUPNY 0DADY | T ;
JOIORDUOT) poauady|  20-Z) \00'E98°8) (00°£99°9) PoRY 1307 SWaY pooJ SO PNpeg| er
Puang pescuddy(  60-10 oo'ozr's 00°tS1°T ol wiajzr ]
| g SAD /MUK NI O) 200 epiacugd
ubiseg peaasdov|  s0-t0 00026 4 | 00'850C ] AR u g ssw s Sovdoy) it ;
ubiseq PoA o 000 ] 00°0 PRy YE13 ¥ 9213 eas ubn emog]or
JIR[UOT) poscsdty|  £0-60  [100°'SS1°6) i (00'SS1°6) JORIeAD Supsnc w s Jo0y 20 UPD | 6t i
vBiseg poacuddy(  10-04 00SEZ't [ 000057 OS] 5113 U eqn] peag RUORPPY ®piAdid| BT !
H . 1
SUOQIPUCY) UsesesQyun poAtIIY( | 0~pp 00'626'9 i 00'05€°6 -Buyooy uRus WY YIOM STPO8); AGOUD) Junij| /¢
SUORIPUDD) UsesRIGHU( poacuddy|  90-10 | 005 i 00°Sv6 o)y Suyoaxdas J muogppy opidig| ot ]
SUORIBUOD USSSRIGHUN paacsddv|  Zo-p| 00'821°9 | 00°'821°9 9Qd WOUIsqy SRINQSY WONPPYIST |
Biposuu] enfsp poacsddy| 10t (00991 E€1) {00°'991°¢1) GnaiH WUy oy Bussoulis; engvp, ABopURS] | 1
[y le) poAasddy 10-01 00°41S's 007019} - AOARS SUSIRASY 3N JOPeROD eng| £
ubiseg Peaciddy|  Z0-£0 00°c99't 00°£89°E &d|d mucoyy AMourp|Ze ‘m
Waij B uoddng y9oQ muoKIPPY spiacuy |
IR0 PRy ou 00°0 00°995 - PHeq uotsaay edned Araxn) 1) ppy | 1t i
[T Te] pesuady| 2050 11006192 (00°619°2) ©roeqg JO00 LOA Winwiaud %) ypard| 0f i
Pinsg Peacuday|  §0- 10 .00°'0£9 00°0£9 9014 Baiene pog "M PPY| 6 !
»ung peacidoy|  50-1p 00°g1E 00°81¢ ——S0 ] — — 2000 WOy AT eTIACH[ 8T i
1RO poaey Su____;.00G - B | 00°§65 AUOAIS UBS ISIBYXg BUOGIPPY epIAaId| /7 |
—: A9 QALVYINID SMivis ON 0D a3A0¥ddY RAcJddy pmog MIIAIN NI - [G2LLINBNS 40/ pus a3.10vdn! NOLLIRIOS30| ON Od |
! ! o¥vOos pusuALOdD)Y Jopue QIVWUSS SYOLOVYHINOD
"_ i A _ ONION3d | i
_ ‘ SINNOWY

90021121

907 ¥3040 FONVHD
sz_._.d‘mm.:( GNV SNOLLIQQY TOOHIS HOIH ousryr

10141813 T00HOS <wm< Iozddm 1S3m




HB2oADT

Liow v oz, |
Lo w0y 5021 [1DY16C) i i 100" 1€5) i pany| :
_P BV-bcou .Mozcnn«__ Ei-lo | 0%¢€ss2 ! | mow..wm...w “Mk_% oL bupos pabewng -Mwhuw. MM
R pana .vo>28<_ - m %0 __ ‘ . ‘ Ul SPUIE PPVYSUalY Wwpy un spug s19102i
‘ LPang o3uvmogy| su | 000 | ‘ (00°221} ‘ _o090§ N _"
I sang] R Ay ”» %000 __ T [ 000 i 350131 SOUSIIIS SUURZZop PEASE I8
! Bang| peacsodv]” 1i-10  1100°082) | ! [t00'08,) [ tonwo.”_m__ [235) MH“_“_ .H
’ ; e 00°ZL8
PWsg paacsogy 90-60 __ 00°248 § 1990, Bunsxs vl cqmg oo o]
"20E°S 0020¢°c AUIALS PV W sI08TyIg /eeun) enbyucoey | g
— i ”_um,_“.m qu”N J.co_ . wm.won - __ 1 00'9G+'E PopIeas Auower3 o) saboq or1 piacig) 62
UORIPUOD LS OSRIO)U( ‘PoAQIAdY 01-10 | 00'toR | 00°£08 8504 JUEHINQ |03 0] [p OPIADIg| § -
. ubiseg POA ou Y | 00°0 . povy ! :
& ubeeg PoAl % o000 ] 00°0 Buyooy umsveury ]
! ubiseg paAcuady £0-0! | o0'grr; | 00°8vt ', aeANS ISNOYXT POOH SWIN J 8pIACIg, 27
_. PWsIg poA ou : 00°0 — 00°0€9'ts aIoARS ggou_— Sz
: | buasixa u ssmon ) moN opiacg;
“ ubiseg [ENTT=T ou F 00 ‘ 00996t aoiy ’ acm_b_wmmh
_ 1BRQUOD) - piop : ; Wooy J6%207 & $T810 @nasqo ppy |
: ubiseg peAsddyl CIS10 . 0000671 ] ! 00006} oJ014 $00Q a3 vy Basy Aipow) T2
— oAl = Tooo | ] 00002 B5eQ WO Vi OW %% 1A PPV L
ubrseQ| emury o gwy poA ®u : 00D i I 00'SES" oLy Bured SAd weieges Aipow|
) PoraXVY|  £0-20 1100 06r 1) i ! (00°06r°1) Joyemoys : .
JOBROUOT POAIOOY|  E0-L6 ¢ 00 O6F L [ 00°06*'L [ SO} 958s 1w ufiseg XN RO enAey] |7 i
pung u..o>_ oy | 00C _ ‘ (00°c20) . _ PaNv|  sxsegwepms sPTe0ey 0 «._vzo_._ oL '
| : ;
RPAWCD) boadOy|  £0-20 11002 Y | | (00°28v's) Joyemoys ] 1
0PI Poacuddy| 11510 | 0OZeET ! [ 00Zer'y ] stumppeg Biing ] 69 !
Pung .25&2\ L0-io fooeers _ s 00'68E°} aruproy dinscdwe sy 200 3y eusis epwdig| g5 _w
=TT ‘Peacxidy] /010 009817 | | 00'981C | ] 2000 Woansoy @ OGPEeQ Ppv| 20 ]
UOQIDUGD Usesesayur peacsddy] 60-10 00§t ] ] 00°256'9 (] SO ) B spraog) 99 i
UORIPUDY) usessucsur, Poraxddy|  g0-10 00989 { { 00'89% [ papgng Amign) sweyey|cg ]
UaRT peacsddy|  60-10 00°12 | ! 00'L 42 o)y YObLQ Jo00 U> ammpR) SRy v !
ubrsag Poauddy| 71510 | 002965 1 i 00Z1Z°2 0} J 800 IN D mwes ui)s semon| S i
UoRbuoD) usesasagun Porciddy] 10-10 | 0005% ] 00097 4044 £010 SuRy 3 o wx3iZe !
[CTT Y] PoAUddY|  90-10 | bO'Ser | 00°sey e ) 8211V 000 MeN spianug 1o
Dnng POA wu j oo'C 1 000 (]
b= T TTe] SUBMmogy su 00°0 (00°cst) [ 51 95Ug 19207 U0 BTRG 0 Ypais | Do
Punue) o) 4ddy ‘proa ‘ .
ulizeg ‘porasddy]  oi-10 00°162 { 00°162 (] Pasnbay Bungrivy, suonippy | 6 |
Pasg Pealey wu 00°0 ‘ 00°505°t oy A I3 DYBASDIS MUY SpiAcIg) BT ‘
ubiseq poAiady| “S6-20  |100°cra) | (00°cpo) JOPRMOYS ]
uiseq peruddy| €110 | 00Serz ] . 00'61.7 aoj3 LYLD 2000 94099 YoM RICuPPY[ 28 -
ubisog peacuddy|  2zi-10 000082 & “ 000802 @51 bupporg poopm jPuomppy | e ‘m
J L
18 OAUVNINIS | SAuvis I ONOD 03A0Y¥ddvY | [eAcIddy pmog MIATY NI |Q3LLTWBNS 207 pus [<EVETZ2T] NOWLdRIDS3G] ON Dd
. ~ [ awvos * PUeLALIOIey sompue ETUMITE] SHOLOVAINGD |
! i ONIONSd | _
) SINNOWY | |

.

' 800Z/L2sE

D07 ¥30H0 39NVHD

SNOLLY¥317v GNv SNOLLIGOY 100HIS ey "dsrur
10141810 T00HIS vayy HONVYE 1S3m



WML UIRIOT [8)0] JO .Gy 082°0¢€2 S OB ©; pracuCdy Wnow ¢
. —
QPLASTIMm O 9T b cosIeIecs. ¢ dMTA IRI0; Jo o 4T 00%'sie L) FPUNS DIREieAy
T - s PUNJ & Jusunmipy sz
. 7 "o e 000's2E s Pung Asusbugues jo snjea jeuibus
._.M 7 h Ly = .m; :spungy Asuebumuoy jo smes
00'06Z 022 i oce 00'50.2'8¢C 001 1+por _. u_Bon_‘ .,_
| TSfeL M * m
]
! i
.............. RS B {: {00
— Jee
. (0019817 SUBMOgY S0} JOQI) POSNUN| O 76
1100°000°t | osucdsey XAnD SNURMORY MO JOQY posnun | 476
1{00'SLL 01! {00S11°01) i aAUSAS SXIBMOY IO} JOQE) POShUN | 526
1100°65.'9) (00'65.°97 ; HOQBAD SURMONY JNOH JOQW} PeENUN | 026
1{00°6.5°6° (0062576 BoIs B edig sucoyy SAUBMOY N0} JOQE PESNUN| D /6
PRI 14001 2 (00°rp12) SURMORY JNOM JOQV] PEIUN 826
AN o B i B R sET I 23 S oY | B V0L SO0 POST I
oReuos 7000 000 {00290 ;
JOPORIUOT) ! 1 00°0 00'0 00'€.L8 Yoo Jooy & enp !_.lux.om
IRENENY JTS ;T...“.Amm..“.wu..ﬁ,. IRATRE YERENEHODYTR L N e RPIRITI RN SE
. SUBMORY &0 poAl  Bo 000 IJSBLJ J0ARO) WTRTY RIS ] 96
~ ubseq SOUBMOflY @51} ‘POA | [ £ 000 00556 SIS 2y we) ymss| £
“ulseg SOUBMORY 881} "o | Y S 000 006627 014 S5vg J00p0" & ¥o00-anQ PpY| 26
JODRIRIOD) POAOIIOY;  SD-ZI |00 1ES) (00°92¢+'1) Po Y )
019000 PoAcI0OY| SOOI  1(00CZr L) (00°CEE'e) aeARS
=00 Porosddy|  £i-L0 | Q06OCT 007256 a0; 4 Supung e wis Bupns 16
Pang porasadyl CI-LC | DOOZE T 00°0ZL'c ] obsulys WooY 10y TG>T epiAti] O
»ang o3uBmogy | su t 000 00°001 oeg Bpog {HA ebus | 65
18003 01 Addy prop |
=) pososady|  v0S0 100 4SE) {00°15€) 10500
2T T PoAUTTY | +O0-C1 ({00 1SE) (00°1SE) dnaus wwod ey ]
JOPORIRIOT) PoAdIY|  ©0-21  1{0015T (00°ts¢) PRy |
e T3] Perauiayl  S0-01 1100 1SE) {00°15¢) RS
JOPERICD ‘Perouddy|  ZO-0 | 00POP L 00'v0Y' buiooy teousury shmppoeg dusen| op
UORIPUDD) Usessuasur) SOURMOJY O “PIOA ou ] 000 00°$S5 'S ¥ Jaeg armop cazeuo]| 75
— ubseg PoAsdSY| L1-10 1100°00Z 81 (00°00Z°81) 014 ___Wpan) efuy Jop bupes] oo
RPRINC) ‘PoAcuddy| “v0-€1  |(00 155) (00°LSS) anaus wwod eyl
JPR[UC) POA| eu ! 000 (00°155) esuodseu D — - oo ———— =i
LT TS) ParudoY!  50-0; 110G 1661 —— "= “[{oo'iss) oA | i
———— A8 GA1VNINTD — T snuvis | ONOD Q3A0¥ddY _ 1eacuddy pog M3IAZY NI |Q3LLIWBNS 16 7 pus G31OVdWI NOLLdR4OS30 | ONOC |
m O¥vos I pusuriiooey Jopue QUvWILS3 |  syOLOVMINOD ; i
L. : _ | ONION3d \ i
: . SINNOWY

D07 ¥30Y0 3DNVHD
SNOLLY¥317V ANV SNOLLIaaY TOOHOS HOIH "¥Ssrir

LO141SI0 T00HIS VIV HONVNE 1SIM

800Z/1c/E




SOYorz s iy

%RLL O 619128 Jnp0

%Z1°0- 0S6'518- wey yusey

%ZZ'0 svvuzs S UORIPUDD) preiy

%01} > JO ey pajerey) UORRURIOOD Ubisag

%K'} orz 518 SRy peppy soumo

%00 96658~ owey s3mnuey

PoAQIddy 4g pemmusg o5 ymo)

uii-:!gg-o %L oLL'yrL s mpuny gEEom,A
e ABGAIVEINGD T SIOVIE ONGS | G3ACHddy —[Rasiddy Pseog [ MIASH NI |G3LLINGNS 35750 GE 7T NOLLIRISE3a] ON 5 |
Quvosg PUsuUALGORY Jofpue QAUVWLST SUOLOVHINOD
ONION3d
SINNOWY |
907 ¥3a¥0 FONVHD

9002/12/e

.wzo_.:&mh_« ONV SNOLLIGOY 100HOS HOIH “ys/ur
10141810 TOOHIS VINY HONWYE 1s3m



_ LAWOFFICES |
ALLEN J. LEVIN & KENNETH A. WISE

| 27 West Third Street Post Office Box 231
P - Lewistown, Pennsylvania 17044-0231
- (717) 247-3577
f - Harrisburg area (717) 238-3838
g FAX (717) 247-3581
i .
; January 15, 2008
Kevin L. Colosiimo, Esq.

Thorp, Reed & Armstrong

One Oxford Centre

- 301 Grant Street, 14® Floor

- Pittsburgh, PA 15219-1425

In re: Roth Marz Partnership v. West Branch Area School District

o,
i

Dear Sir:
. : . S

I have received your correspondence of the last week and I am disappointed by it. It is
my understanding that your client and the District desire a meeting and have for some time.
Why the mectiné has not occurred is not known to me.

I noticeci that your demands includes a fee for construction management services. |
include a copy of the last page of the contract with Article 10 (Other Conditions or Services). It
specifically states that the Architect is entitled to a fee if the owner retains the Architect for those
services. You may remember from law school “inclusio unius est inclusio alterius”. (The .

 inclusion of one;thing is the exclusion of everything else.) I did not write this contract but I have
no trouble readiril'g it. Please discuss this with your client and respond.
i

: ~ Very truly yours,

.Levin & Wis

' o
T

h , o Al'l/ean. Levin, Es

AlJL/lan o ‘
cc: Superintendenit, West Branch School District
David Co_ns‘ié}io, Esq.
. ?

-
;
!
H

)
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ATTORNEYS AT LAW SINGE 1895

Pittsburgh
Philadeiphia
Princeton

Wheeling

Thorp Reed & Armstrang, LLP

Qne Oxford Centre

301 Grant Streat, 14” Floor
Plaaburgh, Pennsylvanla 15219-1425
412 394 7711

412 394 2555 Fax

@oo1

Facsimile

o B ~ 143
_—

To: Allen Levine, Esquire Fax Number: 717 247 3581
Company: Phone Number:

From: Kcvjn L. Colosimo Pages: 9
Data: January 8, 2008 Client/Matter No.: (')'l 8803—09'6l05
1.D. No.: 1396 | |

Messages:

Please see attached letter and attachorents. A

IRS CIRCULAR 230 NOTICE } ' .

TO ENSURE COMPLIANCE WITH REQUIREMENTS IMPOSED BY THE INTERNAL REVENUE
SERVICE, WE INFORM YOU THAT ANY U.S. TAX ADVICE CONTAINED IN THIS COMMUNICATION
(OR IN ANY ATTACHMENT) IS NOT INTENDED OR WRITTEN TO BE USED, AND CANNOT BE USED,
FOR THE PURPOSE OF (i) AVOIDING PENALTIES UNDER THE INTERNAL REVENUE CODE OR ()
PROMOTING, MARKETING OR RECOMMENDING TO ANOTHER PARTY ANY TRANSACTION OR
MATTER ADDRESSED IN THIS COMMUNICATION (OR IN ANY ATTACHMENT).

CONFIDENTIALITY NOTICE

THIS FACSIMILE TRANSMISSION, TOGETHER WITH ANY ATTACHMENTS, IS INTENDED ONLY FOR
THE ADDRESSEE. IT MAY CONTAIN INFORMATION WHICH IS LEGALLY PRIVILEGED,
CONFIDENTIAL AND EXEMPT FROM DISCLOSURE. If YOU ARE NOT THE INTENDED RECIPIENT,

- YOU ARE HEREBY NOTIFIED THAT ANY DISCLOSURE, COPYING, DISTRIBUTION, USE, OR ANY

OTHER ACTION OR RELIANCE ON THIS COMMUNICATION IS STRICTLY PROHIBITED. IF YOU
HAVE RECEIVED THIS FACSIMILE |N ERROR, PLEASE NOTIFY US IMMEDIATELY BY TELEPHONE

TO ARRANGE RETURN OF THE ORIGINAL DOCUMENTS.

TRANSMISSION PROBLEMS ' : :
If you have any problems with this transmission, please call 412 394 2348,

00855484.00C
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Therp Reed & Armstrang, LLP
One Oxford Centre

801 Grant Siraal, 14l Floor
Pitsburgh, PA 15219—1425
4123947711

412 394 2555 Fax

@oo2

Kevin L. Colosimo
Direct Dial 412 394 2332
Email: kcotosimo@thorprecd.com

VIA FACSIMILE (570) 748-9369 January 8, 2008
AND REGULAR U.S, '
FIRST CLASS MAIL

Mr. Stuart L. Hall
138 E. Water Street
Lock Haven, PA 17745

Dear Mr. Hall,

It was a pleasure speaking with you on Friday afternoon. I understand your desire
to arrange a meeting between Roth Marz and the West Branch Area School
District School Board regarding the ongoing litigation with some of the
contractors who worked on the West Branch Area School District Jumor/Semor
High School Building project.

However, as we discussed, outstanding invoices remain between Roth Marz and
the West Branch Area School District (the "School District"). Furthermore, as-
yet-to-be-determined further charges remain to be assessed after Roth Marz has
had an opportunity to examine the contract between Quandel, the construction
manager for the project, and the School District. Roth Marz has made multiple
requests for payment and for a copy of the Quandel contract yet has received no
payment and no contract. Until your recent phone call, my demand was
unanswered. : ~

The outstanding invoices total $34 985.92. Furthermore, as of November 28,
2007 (the date of my demard to Dr. Multhauf), $2,978.59 in interest had accrued
on the outstanding invoices. Further interest has since accrued. For your
convenience, I enclose copies of the currently outstanding invoices, along with
the interest calculation as of November 28, 2007, with this letter.

In light of the significant outstanding balance owed to Roth Marz, I am unwilling
to produce a Roth Marz representative for any meeting unless payment in full is
made on the outstanding invoices (including interest). Furthermore, no meeting

‘will oceur prior to the production to me of the contract between Quandel and the
- School District, together with a commitment to tlmcly payment of the invoice

which will result therefrom.

If Roth: Marz' demands are satisfied, I will be happy to produce a Mr. Robert
Marz for a meeting with the School Board. I understood you to reference the

00854675.00C
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Mr, Stuart L. Hall January 8, 2008

Page 2

possxbxlxty of a January 28, 2008 meetmg, to the extent that we receive paymcnt
prior to that date, I will endeavor to produce Mr. Marz at that meeting.

Please be further advised that Roth Marz has shown patience in secking payment
of these long-overdue invoices; to the extent that we are unable to amicably
resolve our differences short of litigation, ] am authorized and prepared to file suit
on Roth Marz' behalf to collect the unpaid amounts due it. Based upon your
representation, we will refrain from filing suit until January 31, 2008.

If you should have any questions or concerns, please feel free to contact either me
or my colleague, Andrew Jenkins. [look forward to hearing from you soon.

Very truly youfs,

W Mwwv /ﬂ/%
Kevin L. Colosimo
KLC/nrr
Enclosures
cc:  Allen Levine, Esq. (via e-mail)

Robert Marz
Andrew G. Jenkins, Esq. (via e-mail)

00854675.00C
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Tiwep Aced & Amstrang, LLP
Ona Oxford Cenlre

301 Granl Strest, 14th Flaor
Pittabyrgh, PA 1521941425
41234 7711

413 394 2565 Fax
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Kevin L. Colosimo
Diracl Dial 412 394 2332
Emait; keolosimo@utorpreed.com

November 28, 2007

Dr. Arleen Muithauf
Superintendent

356 Allport Cutoff
Morrisdale, PA 16858-9752

Re: Roth Marz Parmership P.C. v. West Branch Area School District
Dear Dr. Multhauf:

We represent Roth Marz Partnership PC as regards the non-payment of
certain outstanding invoices from- the construction of the new West Branch
Junior/Senior High School Building. The three unpaid invoices, together with a new
invoice reflecting the accrued interest on the outstanding accounts, are enclosed with
this Jetter.

Roth Marz fully performed under its contract with the West Branch Area
School District and is entitled to be paid in full for its efforts on the High School. For
reasons unknown, and despite persistent requests by Roth Marz, the District has.
failed to pay. ’ ‘

Furthermore, the District has refused to tender information regarding the
contract it entered into with the construction manager on the project despite Roth
Marz’s repeated request. As you know, Roth Marz is entitled to be paid based on the
total cost of the project — and the total cost undisputedly includes the amount of the
contract between the District and the construction manager. ' -

Roth Marz would like to expeditiously resolve this dispute. To that end,

Roth Marz has authorized me to file suit on its behalf in order to recover the amounts

remaining due and outstanding. 1 am prepared to do so. However, we wish to reach
out before the initiation of formal litigation in an effort to resolve this matter before
both Roth Marz and the District expend significant time and money in litigation.
Please consider this letter as a final request short of litigation for payment in full of
the current outstanding invoices, tender of the requested information regarding the
construction manager's contract, and payment of the final invoice which will be
provided upon review of the construction manager’s documentation.

- . . - . . - ea

00845199.00C
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ARmsTRONG Dr. Arlene Multhauf November 28, 2008
. Page.2. .

14

, I'look farward to hearing from you at your very earliest convenience, Please
be advised that if we have not resolved this matter on or before December 10, 2007, 1
will file suit against the West Branch Area School District on behalf of Roth Marz

Partnership PC. ‘ :
Spect
Kevin L. Colosimo
Enclosures
cc: Bob Marz (w/fencl.)

Dale Roth (w/encl.)
Andrew G. Jenkins, Esquire (w/o encl)

00845199.00C
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. a awe  ROTH MARZ PARTNERSHIP P.C. | INVOICE
I 3505 CHAPIN STREET | .
' ERIE, PA 16508 DATE | INVOICE 4
PH: 814-860-8366 A
FAX: 814-860-8606 ‘ 6/9/2005 82533

BILTO

WEST BRANCH AREA SCHOOL DISTRICT
ATTN: PAUL CARR '
356 ALLPORT CUTOFF

MORRISDALE, PA 16858-9752

N JOB NUMBER . TEAMS PROJECT
| NET 30 DAYS
, . . DESCRIPTION - FEE | QUANTITY CoSsT AMOUNT
ARCHITECTURAL/ENGINEERING ‘
SERVICES
RENOVATIONS & ADDITIONS TO THE
MIDDLE/HIGH SCHOOL
ACTUAL TOTAL BIDS + ADD $13,226,586.00
|ALTERNATES
INSURANCE COSTS ' ~ + 333,497.00
A : $13,560,083.00
ARCHITECT FEE = 6% . X 6%
. A : 1 § B813,604.98
CONSTRUCTION PHASE = 20% OF FEE X 20%
) 5 $ 162,271.00
CONSTRUCTION COMPLETE TO DATE = . 0.96] 162,721.00 156,212.16
96% _ , ) :
LESS PREVIOUSLY INVOICED | -146,448.90| -146,448.90

Total $9,763.26




oi/os/zoos 17:38 FAX . ‘ : ' @007

PIMP oo involce

ERIE, PA 16508 ~ DATE | INVOICE#
PH: 814-860-8366
- 4111007 | g3
'FAX: 814-860-8606 n1
BILL TO
WEST BRANCH AREA SCHOOL DISTRICT
|ATTN: PAUL CARR
356 ALLPORT CUTOFF
MORRISDALE, PA 16858-9752
JOB NUMBER TERMS PROJECT
NET 30 DAYS
DESCRIPTION : FEE - QUANTITY COST AMOUNT
INVOICE FOR CHANGE ORDERS ADDED
TO THE CONTRACT
TOTAL "ADD" CHANGE ORDERS TO DATE |
SEE ATTACHED CHANGE ORDER LOG
RMP MARK-UP - | 0.06] 311.897.00]  18713.82

Total $18,713.82
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| \ . ROTH MARZ PARTNERSHIP P.C.
l.lnl. 3505 CHAPIN STREET
| ERIE, PA 16508
‘ PH: 814-860-8366

FAX: 814-860-8606

BILLTO

- | WEST BRANCH AREA SCHOOL DISTRICT
ATTN: PAUL CARR
1356 ALLPORT CUTOFF
MORRISDALE, PA 16858-9752

@oos

INVOICE

DATE

INVOICE #

4/10/2007

83000

JOB NUMBER

TERMS

PROJECT

NET 30 DAYS

DESCRIPTION FEE QUANTITY

COST

* AMOUNT

ARCHITECTURAL/ENGINEERING
SERVICES

RENOVATIONS & ADDITIONS TO THE
| MIDDLEHIGH ScHOOL

ACTUAL TOTAL BIDS + ADD 13,226,586.00
ALTERNATES :
+ 333,497.00
13,560,083.00
6%
813,604.98
20%
162,271.00

INSURANCE COSTS .
TOTAL

ARCHITECT FEE OF 6% X

CONSTRUCTION PHASE=20% OFFEE | X

CONSTRUCTION 100% COMPLETE
LESS PREVIQUS INVOICED

—

162,721.00

-156,212.16

16272100 |

-156,212.16

Total

$6,508.84
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- .
ROTH MARZ PARTNERSHIP P.C. -  Finance Charge
3505 CHAPIN STREET . . -
ERIE, PA 16508 ' Date (nvoice #
PH: 814-860-8366 | 1173072007 FC 157

FAX: 814-860-8606 ‘ .

8ill To

WEST BRANCH AREA SCHOOL DISTRICT
ATTN: PAUL CARR

.1356 ALLPORT CUTQFF¥

MORRISDALE, PA 16858-9752

Terms
'Description ‘ : ' Amount
Finance Charges on Overdue Balance ' - ‘ 2.978.59
Invoice #82533 for 9,763.26 cn 06/09/2005
Invoice 83000 for 6,508.84 cn 04/10/2007
invoicc #83001 for 18,713.82.0n 04/11/2007
Total ' $2,978.59
Payments/Credits $0.00
Balance Due £2 078,59
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CERTIFICATION OF SERVICE
| hereby certify that | am this day serving a true and correct copy of the
attached Supplemental Answers and Objections to Plaintiff's Discovery Requests
(first set) on the following individual by First Class U.S. Mail addressed as

follows:

Andrew Jenkins Esq.
Thorpe Reed and Armstrong LLP
One Oxford Centre, 14th floor
Pittsburgh, PA 15219 — 1425

N
Date:__Ap Qé ‘v y / m/ﬂ Vi Zﬂm
Kenneth A. Wise, Esquire
Id. No. 16142
Levin and Wise
27 West Third Street
P. O. Box 231
Lewistown, PA 17044-0231
(717) 247-3577
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Kenneth A \Ms:e, Esquire
Attorney 1.D. No. 16142
Levin and Wise

27 West Third 'Street

P. O. Box 231

‘Lewistown PA 171044-0231
(717) 247- 3577

Attorneys for Qefendant

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,

PENNSYLVANIA
ROTH MARZ PARTNERSHIP, PC CIVIL ACTION — LAwW
‘{ Plaintiff :
; No. 08-104 CD
: V.

3
3

WEST BRANCH AREA SCHOOL DISTRICT
Defendant

DEFENDANT’S RESPONSE TO PLAINTIFF'S INTERROGATORIES
and REQUEST FOR PRODUCTION OF DOCUMENTS
(SECOND SET) .

Defendant, (hereinafter also "Responding Party"), hereby responds to
Plaintiffs Interrogatories, and Request For Production Of Documents (second set)
(hereinafter “discovery requests’) of Defendants, (hereinafter also "Propounding
Party") with the following answers and objections.

GENERAL ANSWERS AND OBJECTIONS

The following’ general answers and objections are applicable to the Discovery
requests served by Propounding Party.
1. Pursuant to the Pennsylvania Rules of Civil Procedure, the Discovery

requests are objected to generally because the Discovery requests seek

H
i
&

EXHIBIT
C




information "‘in bad faith and will cause unreasonable annoyance, oppression,
burden and éxpense to Responding Party in answering the Discoilery requests.

2.  The Discovery requests are objected to generallyvbecause some of
the unintellig‘fible Discovery requests are not capable of reasonable comprehension.

3. The Discovery requests are objected to generally as answering these
Discovery réquests would require Responding Party to make an unreasonable
investigation, |

4. . The Discovery requests are objected to generally because the
Discovery requests seek information beyond the scope of permissible discovery
and in many cases are duplicative.

5. . The set of Discovery requests is objected to generally as the number
of Discovery requests, because of the vague, duplicative, and non-relevant nature
thereof, wilI; cause Responding Party to suffer unreasonable annoyance,
oppression, b?urden and expense in answering them.

6. | Responding Party objects to the Discovery requests to the extent that
the Discovery requests seek to impose duty upon them of supplementation broader
than that imposed by the Pennsylvania Rules of Civil Procedure.

7. : Responding Party reserves the right to proceed by way of the
Pennsylvania Rules of Civil Procedure where appropriate and if objections made
herein are overruled by the Court in whole or in part.

8. ‘Respondir‘lg Party reserves the right to seek attomey's fees in
responding to these Discovery requests in accordance with the Pennsylvania Rules

of Civil Procedure and other applicable law.



! .

9. }Responding Party's case investigation is continuing anq they reserve
the right to séjpplement their answers and objections to these Discovery requests
upon complet;ion of discovery and their investigation.

10. }By answering these Discovery requests, Responding Party does not
intend to wéive their right to move for a protective order pursuant to the
Pennsylvania} Rules of Civil Procedure and for appropriate sanctions pursuant to
the Pennsylvgnia Rules of Civil Procedure.

: SPECIFIC ANSWERS AND OBJECTIONS
' Subjec;;t to the foregoing general answers and objections, Responding
Party hereby?responds specifically to the Discovery requests as follows on the
following attaiched pages:

OBJECTIONS TO PLAINTIFF'S INTERROGATORIES AND REQUEST FOR
PRODUCTION OF DOCUMENTS (second set)

Defenéiant objects to these interrogatories and request for production of
documents v«%ith specific reference to the Pennsylvania Rolls of Civil Procedure

1042.1 et seq. relating to professional liability actions. Under these rules, the

!
H

identity of thé expert who gave the reports upon whicha certificate of merit has
been filed by the attorney for a party is not obliged to reveal the identity of the
maker of the ;freports were the report itself unless and until the party bringing the

a
claim does not prevail. See PA RCP Rule 1042.7 (a).

|
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing
Motion to Compel Complete Responses to Plaintiff’s First and Second Sets of Discovery
Requests and Motion for Sanctions and Proposed Order have been served upon counsel of record

this 6} day of March, 2009, by First Class U.S. Mail, postage prepaid, as follows:

Kenneth A. Wise, Esquire
Levin and Wise
27 West Third Street
Lewistown, PA 17044

l

Andrew G. Jenkins

100955718}



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

ROTH MARZ PARTNERSHIP, PC, ) CIVIL DIVISION - LAW
: )
Plaintiff, )  CASE NO. 08-104-CD
| )
v, ) F l L E D
3 )
WEST BRANCH AREA SCHOOL ) MAF 31\} 2008
DISTRICT, ) Wiliam A. W
: ) Prothonotary/Clerk of Courts
Défendant. ) l cenr~ o
| ORDER ptty
AND NOW, this_ [ dayof__Mancda , 2009, upon consideration of the

foregoing Motioni, it is hereby ORDERED, ADJUDGED, and DECREED that:
(1) a fule 1s issued upon the respondent to show cause why the moving party is not
entitled to the reli;ef requested,
/(J_H/ the respondent shall file an answer to the Motion within ____ days of this date;
3) thé Motion shall be decided under Pa.R.C.P. 206.7;
/(Aa/de]%)ositions and all other discovery shall be completed within ____ days;
/(,5')/ an jevidentiary hearing on disputed issues of material fact shall be heldon

i
|

, 2009, até the Clearfield County Courthouse, Clearfield, Pennsylvania, Courtroom No.

(6)  argument shall be held on A{\)‘(.\\ 11,2009, in Courtroom No. 4 of the

i

Clearfield County Courthouse; and (%) a.30  p.M.

N notice of the entry of this Order shall be provided to all parities by the moving

o

party.

100955718}
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&m are responsible for serving all appropriate partios.

—__The Prothonotary’s office has provided servics to the following partics:
_;_muﬁ(s) ____ Fisintiff(s) Anoroey ... Other

.. Defendant(s) Defendant(s) Attotney

—_Spectal Instructions:
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Kenneth A Wise, Esquire milm <.
Attomney 1.D. No. 16142 AP;?'ao' fliaz([m (use
Levin and Wise <
27 West Third Street > @)
P. O. Box 231 William A. Shaw
Lewistown PA 17044-0231 Prothonotary/Clerk of Courts
(717) 247-3577
Attomeys for Defendant

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,

PENNSYLVANIA

ROTH MARZ PARTNERSHIP, PC CIVIL ACTION - LAW

Plaintiff
No. 08-104 CD
V.

WEST BRANCH AREA SCHOOL DISTRICT
Defendant
DEFENDANT’S MOTION FOR A PROTECTIVE ORDER

AND NOW comes Defendant, West Branch Area School District, by its
undersigned counsel, and, pursuant to Pa.R.C.P. 4012, respectfully moves this
Court for a protective order, and sets forth in support thereof as follows:
1. Movant herein is Defendant, West Branch.
2. Respondent herein is Plaintiff Roth Marz.
3. This suit has been brought by Plaintiff, Roth Marz against West Branch on
a claim for architectural services in connection with renovations and construction
of an expansion of the School District's building. Roth Marz claims that its bill is
partially unpaid. West Branch vigorously contests Roth Marz's claim, and has
made a counterclaim.
4. A significant part of Roth Marz's claim is that, under the contract, it is

entitied to 6% of all work done by all contractors in connection with the



renovation/expansion project, even though Roth Marz had nothing to do with the
selection, hiring, or supervising of that contractor. In paragraph 12 of its
Complaint, Roth Marz states in pertinent part, “Roth Marz is entitied, pursuant to
the Contract, to payment of a fixed percentage of the total cost of the Project,
including amounts expended for construction management services." West
Branch has filed an answer disputing this claim.

5. Specifically, Roth Marz is claiming 6% of the $333,497.00 construction
insurance premium for coverage West Branch obtained on its own, and 6% of the
$418,000.00 fee for the contract manager, also selected, hired, and supervised
by West Branch.

6. Roth Marz is also claiming 6% of the bill of any other contractor who may
have provided goods or services in connection with the renovation/expansion
project. In this regard, Roth Marz is also seeking discovery of the identity and
amount of money paid to any other entity involved in the renovation/expansion
project.

7. On or about July 25, 2008, Plaintiff propounded certain written discovery,
which included written interrogatories, request for production of documents, and
request for admissions. A copy of this written discovery that is in dispute is
attached hereto as Exhibit A to Plaintiff's Motion to Compel and incorporated
herein by reference.

8. West Branch objects to interrogatories 2, 3, and 4, since they call for the
disclosure of other amounts spent by West Branch in connection with the project,

including contractors whom Roth Marz had nothing to do with the recruitment,



selection, or supervising. The information sought is therefore irrelevant even for
discovery purposes.

9. Based on discussions with counsel, Roth Marz has taken the position that
itis entitled to full disclosure of every contractor and expense incurred in
connection with the renovation/expansion project, and it intends to move for an
order of this Court compelling discovery, and for attorney's fees.

10.  Roth Marz is not entitled to 6% of all project costs because:

A Under the contract, Roth Marz, which performed only basic
services under the contract, is entitled to compensation of 6% of "construction
cost.”

B. The term "construction cost" is not specifically defined in the
contract. However, as used in the contract, and based on prior conduct of Roth
Marz, the term "construction cost" refers only to those costs of construction
contractors who were successful bidders on the bid packages prepared and
advertised by Roth Marz. West Branch's construction manager, Quandel, was
not hired as a result of successfully bidding on a bid package prepared and
advertised by Roth Marz.

C. There are other expenses, known as general "project costs” or “soft
costs” that are over and above construction costs and deal with vendors with
whom Roth Marz, had no involvement. This has been established by conduct on
the part of Roth Marz in submitting to West Branch an estimate of project costs,

which included such soft costs as the cost of construction manager, which were



\

notinciuded in canstruction costs. Such a cost estimate is attached hereto as
Exhibit A, and incorporated by reference herein.

D.  While all construction costs are included in the project costs, nat all
project costs are construction costs.

E. Roth Marz's position that it is entitied ta a percentage of the
constiruction manager contract and the insurance contract even though it had
nathing to do with the seiection of the contractor or supervision of the contractor
runs afoul of section 7-751 of the Pennsylvania Public Schoot Code, which
prohibits kickbacks or referral fees for which no work was done.

11.  Roth Marz does not seek disclosure of construction costs, that is, the
costs of thase contractors for whom Roth Marz put together bid packages and
solicited bids.

12. A protective order is necessary in this case to protect West Branch from
unreasonable annoyance, embarrassment, oppression, burden and expense.

A Amang other things, unless the protective order is granted, West
Branch will be under an obiigation to affirmatively identify any and ali conceivabie
costs at ali related to the project, at the risk of imposition of sanctions for any that
are overiooked.

B. Unless a protective order is granted, West Branch may be under an
obiigation to disclose the salary cost of its own personnel who were involved with
the project and saddled with the burden of having to apportion that expense.

C. Uniess a proteciive order is granted, West Br ch may be under an

abligation to identify indirect salary costs as well as identify items purchased for



ihose of ihe expansion project and other nonspiojedt relsted expenses, such as

Suppites and furr NiNgs.
13. A proteciive order wiii aiso help narrow the issues in this case. Qver
$45,000 is in dispuie over the issue of consiruction costs versus projeci costs.
14.  Counsel for Defendant West Branch has contacted attorney Andrew
Jenkins, counsei for Roth Marz, informed attorney Jenkins that this motion wouid
be brought, and sought his concurrence aor nonconcurrence. He was not
available, and ihe phone message was lefi. 1 believe that he does not concur.
WHEREFORE Defendant West Branch respectiuily requests a proteciive
order barring Plainiiff, Roth Marz from seeking discovery of non-construction

costs which are part of project costs

Date: _J/pp. 01 //«/V/Jm% %//ﬂé
Kenneth A. Wise
Levin and Wise
27 W 3rd St
Lewistown -F-"A
(717 247-35
Attorneys for Defendani




" <2/2008/WED 03:00 PM  WEST BRANCH ASD FAX No. 8143455220 . 002
o -ul-lpl! 17:48 Frow-ROTR WARZ ‘ ~ 814g608608 - 1-533  P.003/008  F-952

'WEST BRANCH AREA SCHOOL DISTRICT RENOVATIONS AND ADDITIONS
TO MIDDLE/HIGH SCHOOL :

PRELIMINARY COST ESTIMATE
(Revised 242-03)

REVISED
"Partial demoflian of existing High Sohool & parsal asbostos removal - -8 120,000
61,000 SF x $120/SF . 7,820,000

(ncludes sl condiiioning for administration,
wdtulum. and Mndowtoas dassmms)

200SFRSIVSF . - .. 8900
5300 SFx $90/SF8 . , o 504000
| (S00+200=T00sean) S - 24000
= "HVAC (per Foasibilty Study L 1,388,000
(t Coal fired Boller-ON Firad Bumer) : 106,000
Plmbing (per Peasibly Swdy) . - 421,000
Electic (per Foashiily Swoy) 1,300,000
Rmm-pw ' . 513.9&
Locker Repiscement . (800 x $220) 176000
Nawﬁooﬂnnmﬂawmntatdwrbodmnm « Librasy,
Administration, Cafetaria, Band Area, Science rms., -
ate £10.000 SFx$280/5Fx 28,000

* General Construction modifications et propesed
receiving, industrial arts, cafateria, (brary, Muﬁun

4 15,000 SF x §24/SF = , 360,000
Total Estimated Conmcunhllunout!en cmA ' 4464000
Total Preliminary Estimate of Gonstruction Cost A 12,053,900
Estimated Soft Costs (18.5%) ' '
(8% AVE. 3% Const. Mgmt, 4.5% Fumishings, 3% Cantingency. _
2% Bond/Legal) 2,386,472
ESTIMATED PROJECT COSTS - C§ 15380372

Xy
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CERTIFICATION OF SERVICE
I hereby certify that | am this day serving a true and correct copy of the
attached Motion for a Protective Order on the following individual by First Class

U.S. Mail addressed as follows:

Andrew Jenkins Esq.
Thorpe Reed and Armstrong LLP
One Oxford Centre, 14th floor
Pittsburgh, PA 15219 — 1425

Date: 3 g2 /0] KMWM;

Kenneth A. Wise, Esquire
Id. No. 16142

Levin and Wise

27 West Third Street

P. O. Box 231

Lewistown, PA 17044-0231
(717) 247-3577
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APR 06 2009

William A. Shaw
Prothonotary/Clerk of Courts



FILEDace A4y

Kenneth A Wise, Esquire m . ..
Attorney 1.D. No. 16142 (8" | Aem (uise
Levin and Wise APR 06 2009 @
27 West Third Street '

P. O. Box 231 ? William A. Shaw

:Lewistown PA 171044-0231 Prothonotary/Clerk of Courts

(717) 247-3577

Attormeys for Defendant

Nature off proceeding: Motion by Plaintiff to compel discovery

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

ROTH MARZ PARTNERSHIP, P.C. . CIVIL ACTION -- LAW
Plaintiff :
. No. 08-104 CD
V. :
WEST BRANCH AREA SCHOOL
DISTRICT,
Defendant

REPLY OF DEFENDANT, WEST BRANCH TO MOTION TO COMPEL
RESPONSES TO DISCOVERY REQUESTS

AND NOW comes Defendant, West Branch Area School District
("West Branch"), by its undersigned counsel, and respectfully responds to
Plaintiff s Motion to Compel Complete Responses to Plaintiff's First and
Second Sets of Discovery Requests and Motion for Sanctions as follows:

1. Admitted and denied. Admitted the Roth Marz initiated this
action in 2008. Denied that it is owed anything by Defendant.

2.  Admitted

3. Admitted.



4. Denied. To the contrary, Defendant's responses were
complete, based on information and documents available to it at any time.
As for inadequacy or insufficiency of the answers to inform Roth Marz of
the basis upon which the Defendant has denied payment of Roth Marz’s
outstanding invoices, after reasonable investigation, West Branch is without
information sufficient to form a belief as to the truth of this part of the
averment. Proof is demanded.

5. Denied.

(1) RE: failure to answer certain interrogatories -- admitted that
interrogatories two and three are not answered. Denied that to Plaintiff is
entitled to this information since it is irrelevant even for discovery purposes.

(2) RE: identification of deficiencies of work done by Roth
Marz: -- West Branch's engineering and architectural expert has asked to
see Plaintiff's change order files before rendering a comprehensive report.
West Branch, through Counsel, informally asked counsel for Roth Marz to
see Roth Marz’s change order files to assist the expert in preparing his
report. In this regard, counsel for Roth Marz was to see what
arrangements Defendant was willing to make in this regard. This was

memorialized in letter from counsel for West Branch to counsel for Roth



Marz, dated December 19, 2008. A copy of this letter is attached hereto as
Exhibit "A". and incorporated by reference herein.

(3) RE: refusal to specify how rejections of work by Roth Marz
were made -- The motion at bar fails to direct the reader's attention to a
specific interrogatory or request for production of documents, and therefore
West Branch is unable to respond.

(4) RE: Failure to make a legitimate production of responsive
~ documents -- West Branch is unable to identify any documents or class of
documents which Roth Marz is referring, other than those of Quandel, the
construction manager. The contract for construction manager services
between West Branch and Quandel has been previously given to counsel
for Roth Marz shortly after oral argument on preliminary objections.

6. Admitted.

7.  Admitted.

8.  Denied. With respect to the worthlessness allegation, it suffices
to say that nothing has been identified showing that the responses were
incomplete in this regard. As for reports, no disclosable report exists, and
such was reported to Plaintiff. West Branch is still awaiting word on
whether or not amicable arrangements can be made for its expert to see

Plaintiff's change order files. See paragraph 5 (2), above.



9. Denied as stated. The responses West Branch has made are
complete.

10.  Pennsylvania Rule of Civil Procedure 4006 speaks for itself.

11.  Pennsylvania Rule of Civil Procedure 4009.12 speaks for itself.

12. Denied. To the contrary defendants motion should be refused
for failure to specify how the complained of response is incomplete.
Meaningfuiness of a discovery response to the proponent by itself is not a
consideration in a motion to compel.

13. Pennsylvania Rules of Civil Procedure 4019 (a)(1) (i) and (vii)
speak for themselves.

WHEREFORE plaintiff respectfully requests that this motion be

denied.

Date: 3%’/. v 7 /%M [# Mw
Kenneth A. Wise, Esq.
Levin and Wise
27 West Third Street
P.O. Box 231
Lewistown, PA
Tel: 717-247-3577
Attorneys for Defendant, West Branch




LAW OFFICES
ALLEN J. LEVIN & KENNETH A. WISE

27 West Third Street Post Office Box 231
Lewistown, Pennsylvania 17044-0231
(717) 247-35717
FAX (717) 247-3581

December 19, 2008

Andrew Jenkins Esq.

Thorpe Reed and Armstrong LLP
One Oxford Centre, 14th floor
Pittsburgh, PA 15219 - 1425

RE: Roth Marz v. West Branch

Dear Andrew: \
This is in response to your letter of December 3, 2008.

As | read your letter, you have essentially two objections. First, you claim
that West Branch's failure to answer interrogatories two and three is without
basis. Second, you claim that you are entitled to more specific answers with
respect to deficiencies in the work of Roth Marz.

With respect to the first matter, our position is and has been that what
West Branch paid in project costs (“soft costs") is irrelevant since the contract
does not permit Roth Marz to claim these amounts.

With respect to the second matter, if you will recall, | explained to you that
our expert has not prepared a disclosable report, and has asked to see the files
of Roth Marz dealing with change orders before making a definitive report. You
were going to see if your client was agreeable to such an arrangement, and | was
going to check with our expert. | believe that is the way we left it until now.

Getting back to the first matter, for the reasons I discuss below, West
Branch demands that your client and immediately discontinue its claim for a
percentage of the cost of the construction manager, its claim for a percentage of
the cost of insurance acquired by West Branch, and its claim for a percentage of
all other non-construction cost project costs. The history of the negotiation
process reveals that Roth Marz's desire to claim a percentage of these costs was
refused by West Branch. Furthermore, it appears that Mr. Marz was aware of
this before suit was filed.

Gyifin2r B



Andrew Jenkins Esq.
December 19, 2008
Page 2

On or about September 23, 2002 Roth Marz presented West Branch with
a proposed agreement for services based on AlA document B141 -- 1997.
Article 1.3.1 of the proposed agreement dealt with the term called, "Cost of the
Work." That term arguably included a fee based on the percentage of a cost of
the contract manager and other third-party suppliers of labor and materials with
respect to those portions of a project designed or specified by Roth Marz.
However, that contract form was rejected by West Branch and another form of
agreement was prepared by attorney Scott Etter, representing the School
District. The School District' s form was the form ultimately adopted, after various
changes were made back and forth. The language in article 1.3.1 of AIA
document B141 does not appear anywhere in the contract instrument ultimately
signed by the parties.

On or about December 2, 2004, Mr. Marz contacted the superintendent
and business manager at West Branch and asked for payment of a percentage
of the cost of the construction manager based on AlA contract with section
1.3.1.2, which section was not adopted in the contract at issue. Mr. Marz was
ultimately informed of the position taken by West Branch, but nonetheless chose
to proceed.

Accordingly, | ask that you immediately discontinue your claims for a
percentage of the cost of the construction manager, a percentage of the cost of
insurance, and the percentage of all other non-construction cost "soft costs". 1
have prepared a voluntary discontinuance for your convenience, which is
enclosed. :

We reserve the right to claim costs, including reasonable attomeys fees,

under the Commonwealith Procurement Code, and Pa. R. C. P.Rule 1023, as
well as any other provisions that are applicable.

Sincerely,

Kenneth A. Wise

Encl.

C: West Branch Area School District .j



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA

ROTH MARZ PARTNERSHIP, PC CIVIL ACTION - LAW
Plaintiff b
‘ No. 08-104 CD
V.

WEST BRANCH AREA SCHOOL DISTRICT
Defendant

PRAECIPE FOR VOLUNTARY DISCONTINUANCE WITH PREJUDICE OF
CERTAIN CLAIMS

To the Prothonotary:
Please note for the record that Plaintiff voluntarily discontinues with
prejudice its claims for a percentage of the cost of the construction manager, a

percentage of the cost of insurance, and the percentage of all other non-

construction cost "soft costs”. Plaintiff reserves all other claims.

Date:

Andrew Jenkins Esq.

Thorpe Reed and Armstrong LLP
One Oxford Centre, 14th floor
Pittsburgh, PA 156218-1425
Attorneys for Plaintiff



CERTIFICATION OF SERVICE

I hereby certify that | am this day serving a true and correct copy of the attached
response to motion on the following individual by First Class U.S. Mail addressed as

follows:

Andrew Jenkins, Esq.
THORP REED & ARMSTRING
301 Grant St., 14" Floor
Pittsburgh PA 15219-1425

Date: 2 09 / }//MM MV‘”
Kenneth A. Wise, Esquire
Id. No. 16142

27 West Third Street
Lewistown PA 17044
(717) 247-3577

Attorney for Defendant
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

ROTH MARZ PARTNERSHIP, P.C. . CIVIL ACTION -- LAW
Plaintiff :
) . No. 08-104 CD
V. X
WEST BRANCH AREA SCHOOL
DISTRICT, |
Defendant
n
E X ORDER
|
AND NOW, this day of , 2009 in consideration of

Plaintiffs Motioln to Compel Complete Responses to Plaintiff's First and Second Sets of
Discovery Requests and Motion for Sanctions, and Defendant West Branch's Reply

thereto, Plaintiff's Motion is hereby denied.

BY THE COURT,

 P.J.
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iN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,

PENNSYLVANIA
ROTH MARZ PARTNERSHIP. PC . CIMVIL ACTION — LAW
Plaintiff : .
No. 08-104 CD
V.
WEST BRANCH AREA SCHOOL DISTRICT
Defendant
ORDER
AND NOW, this 7 _day of Aqsw‘u\ 2008, upon

consideration of the foregoing Motion, it is hereby ORDERED, ADJUDGED, and
DECREED that:

(1)  aruleis issued upan the respondent to show cause why the
moving party is not entitled to the relief requested:

(2)  the respondent shall file in answer to the Motion within____days
of this date;

(3)  the Motion shall be decided under Pa.R.C.P. 206.7;

(4) depositions and all other discovery shall be completed within
— days;

(8)  an evidentiary hearing on disputed issues of material fact shall be
held on ,2009,at______ o'clock __ m. at the Ciearfield County
Courthouse, Clearfield, Pennsylvania, courtroom number ____.

(6) argument shall be held on Qg( W17 2008, at 3.3
o) clockf_ m. at the Clearfield County Courthouse, Clearfield, Pennsylvania,
courtroom number _1.

(7)  notice of the entry of this Order shall be provided to all parties by
the movmg party

BY THE COURT:

200 ”‘;' |
PQ%Q» e L
ZUUQ

Wiliam A. Shaw i
Prothonotary/Clerk of Courts Ty

LI



IN THE CbURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION
ROTH MARZ PARTNERSHIP, PC
~vs- . No. 08-104-CD
WEST BRANCH AREA SCHOOL
DISTRICT
ORDER
AND NOw, this 17th day of April, 2009, following
argument on the Plaintiff's Motion to Compel and the
Defendant's Motion for Protective Order; in consideration of
the issues, it is the ORDER of this Court that the
Plaintiff's Motion to Compel be and is hereby granted. The
Defendant shall provide the information requested within
thirty (30) days from this date. However, the school
district shall not be required to supply any information
based upon west Branch School District employee costs.

The Motion for Protective Order is hereby denied.

BY THE COURT,

5F!LED9C<:%5

P

William A. Sh
prothonotary/ Clerk ©

Cehﬁwno President Judge
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

ROTH MARZ PARTNERSHIP, PC,

Plaintiff,
V.

WEST BRANCH AREA SCHOOL
DISTRICT,

Defendant.

100994214}
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CIVIL ACTION - LAW

CASE NO. 08-104-CD

REPLY TO DEFENDANT’S MOTION
FOR A PROTECTIVE ORDER

Filed on behalf of Plaintiff,
Roth Marz Partnership, PC

Counsel of Record for This Party:

Kevin L. Colosimo
PA ID No. 80191
Andrew G. Jenkins
PA ID No. 91322

THORP REED & ARMSTRONG, LLP
Firm ID No. 282

One Oxford Centre

301 Grant Street, 14" Floor

Pittsburgh, PA 15219-1425

Phone: (412) 394-2332

Fax: (412) 394-2555

?)[}c? %ﬁaca

Wiliam A. Shaw
rothon:)tary/ Cle"k of Gourts (D



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

ROTH MARZ PARTNERSHIP, PC, )  CIVIL DIVISION - LAW

| )
Pli?intiff, )  CASE NO. 08-104-CD

: )
V. ‘_ )
: )
WEST BRANCH AREA SCHOOL )
DISTRICT, )
)
Defendant. )

REPLY TO DEFENDANT’S MOTION FOR A PROTECTIVE ORDER
P]éintiff, Roth Marz Partnership, PC (“Roth Marz”) and files this Reply to

Defendant’s Motion for a Protective Order as follows:

1. Admitted.

2. Admitted.

3. Roth Marz’s Complaint and West Branch’s response thereto are written
documents which speak for themselves. Accordingly, no response to Paragraph 3 is required.

4. Roth Marz’s Complaint and West Branch’s response thereto are written
documents which speak for themselves. Accordingly, no response to Paragraph 4 is required.

5. Rot{h Marz’s Complaint and West Branch’s response thereto are written
documents which speak for themselves. Accordingly, no response to Paragraph 5 is required.

6. Roth Marz’s Complaint and West Branch’s response thereto are written
documents which speak for themselves. Accordingly, no response to Paragraph 6 is required.
| 7. Admitted.

8. Denied as a legal conclusion to which no response 1s required.

100994214}



9. Roth Marz’s Motion to Compel is a written document which speaks for itself.
Any attempt to characterize its terms is denied.

10.  Paragraph 10, and its subparts, is denied in whole as a legal conclusion.
Defendant seeks, by his Motion for a Protective Order, to short-circuit this entire lawsuit. It is
not his, nor the Court’s, role at this stage to make a finding, without the benefit of documentary
or testimonial evidence, and at this preliminary stage of this lawsuit, on what appears to be a

disputed issue of material fact.

11.  Denied as impertinent.
12. Paragraph 12, and its subparts, is denied in whole as a legal conclusion.
13.  Denied. Defendant’s requested “protective order” will not narrow the issues — it

seeks to decide them. If Defendant wishes to file a Motion for Summary Judgment, it should do
SO.

14, Denied. To the contrary, counsel for Plaintiff conversed with counsel for
Defendant regard:ing Defendant’s Motion for Protective Order. It is admitted, however, that
Plaintiff’s counsel does not consent to Defendant’s request for a Protective Order.
WHEREFORE, Plaintiff, Roth Marz Partnership, PC, respectfully requests that Defendant’s

Motion for a Protective Order be denied in full.
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Respectfully submitted,

Kevin L. Colosimo
PA ID No. 80191
Andrew G. Jenkins
PA ID No. 91322

THORP REED & ARMSTRONG, LLP
Firm ID No. 282

One Oxford Centre

301 Grant Street, 14" Floor

Pittsburgh, PA 15219-1425

Phone: (412) 394-2332

Fax: (412) 394-2555

Attorneys for Plaintiff, Roth Marz
Partnership, PC
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing Reply to
N
Defendant’s Mction for a Protective Order has been served upon counsel of record this ( )

day of April, 2009, by hand delivery, as follows:

Kenneth A. Wise, Esquire
Levin and Wise
27 West Third Street
Lewistown, PA 17044

Andrew G. Jenkins
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA

ROTH MARZ PARTNERSHIP, PC, CIVIL DIVISION - LAW

Plaintiff and

Counterclaim Defendant, CASE NO. 08-104-CD

V.
PRAECIPE FOR VOLUNTARY

WEST BRANCE AREA SCHOOL DISCONTINUANCE WITH PREJUDICE

DISTRICT,

Defendant and
Counterclaim Plaintiff,

Filed on behalf of Plaintiff,
Roth Marz Partnership, PC

Kevin L. Colosimo, Esquire
PA ID No. 80191
Andrew G. Jenkins, Esquire
PA ID No. 91322

THORP REED & ARMSTRONG, LLP
Firm ID No. 282 :

One Oxford Centre

301 Grant Street, 14" Floor

Pittsburgh, PA 15219-1425

T: (412) 394-7711

)
)
)
)
)
)
)
)
)
)
)
)
) Counsel of Record for This Party:
)
)
)
)
)
)
)
)
)
)
)
)
) F: (412)394-2555
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,

ROTH MAERZ PARTNERSHIP, PC,

Plaintiff and

Cour:terclaim Defendant,

V.

WEST BRANCH AREA SCHOOL

DISTRICT,

Defendant and
Counterclaim Plaintiff.

PENNSYLVANIA

CIVIL ACTION - LAW

No. 08-104-CD

R e i e ol S

PRAECIPE FOR VOLUNTARY DISCONTINUANCE WITH PREJUDICE

The parties, by and through their respective undersigned counsel, voluntarily

discontinue with prejudice their respective claims, cross claims, setoffs and counterclaims

of every nature. Each party hereto consents also to the voluntary discontinuance of all

claims, cross claims, setoffs and counterclaims and/or other claims filed by the other party.

Date: J“"\L /O','Lo [°

Date: 2§ ,%ﬂ‘/ 10

{01113017)

O _[——

Andrew G. Jenkins Esq.

THORP REED & ARMSTRONG, LLP
One Oxford Centre

301 Grant Street, 14th Floor
Pittsburgh, PA 15219-1425

(412) 394-2379

Attorneys for Plaintiff

/! @4@7{/ (W vie

Kenneth A. Wise

LEVIN AND WISE

27 West Third Street
Lewistown, PA 17044-0231 -
(717) 247-3577

Attorneys for Defendant




CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing was
served this 10" day of June, 2010, by First-Class U.S. mail, postage prepaid, and

Electronic Mail upon the following:

Kenneth A. Wise, Esq.
Law Offices of Allen J. Levin & Kenneth A. Wise
27 West Third Street
PO Box 231
Lewistown, PA 17044-0231

Andrew G. Jenkins
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