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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

NATIONWIDE MUTUAL INSURANCE CIVIL ACTION
COMPANY a/s/o CHARLES LEPINSKI,
No. 08-337-CD
Plaintiff,
V. PRELIMINARY OBJECTIONS TO

PLAINTIFF’S COMPLAINT
ANDREW B. JACKSON and '

VIRGIL J. FLANNERY,

Defendant.
Filed on behalf of Defendant:
ANTHONY B. JACKSON, incorrectly
identified as ANDREW B. JACKSON

Counsel of Record for this Party:

Susan D. Garrard, Esquire
Pa. L.D. #73727

LAW OFFICE OF JOSEPH S. WEIMER
Firm #301

3 975 Two Chatham Center
Pittsburgh, PA 15219

412-338-3245
412-471-8748(fax)
sdgarrar@travelers.com
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

NATIONWIDE MUTUAL INSURANCE CIVIL ACTION
COMPANY a/s/o CHARLES LEPINSKI,

No. 08-337-CD
Plaintiff/Respondent,

V.

ANDREW B. JACKSON and
VIRGIL J. FLANNERY,

Defendant.

PRELIMINARY OBJECTIONS TO PLAINTIFE’S COMPLAINT

AND NOW comes the Defendant, ANTHONY B. JACKSON, incorrectly identified as
ANDREW B. JACKSON, by and through his attorneys, SUSAN D GARRARD, ESQUIRE and
the LAW OFFICE OF JOSEPH S. WEIMER, and hereby files the following Preliminary
Objections to the Plaintiff’s Complaint and avers as follows:

1. This cause of action surrounds an automobile accident which allegedly occurred
on December 9, 2006.

2. Plaintiff filed a Complaint on February 28, 2.008 seeking recovery for damages
for property damages as a result of the allegedly negligent actions of both Defendants. See
Plaintiff’s Complaint attached as Exhibit “A”.

3. Plaintiff attempted to serve the Complaint and was unable to do so. According to
the docket, he reinstated the Complaint 13 months later on April 13, 2009 (4 months and 4 days
after the statute of limitations expired). The docket does not reflect any attempts e}t service.

4. Plaintiff again reinstated the complaint nine months later on January 21, 2010 (13
months and 12 days after the statute of limitations expired) and again, there are no attempts at

service reflected on the docket.



: S. Plaintiff has failed to achieve service on Defendant in accordance with the
Pennsylvania Rules of Civil Procedure and Pennsylvania case law establishing that a good faith
effort at service must be demonstrated.

6. Plaintiff then waited another 8 months before he filed a Petition for alternative
service on August 16, 2010, three years and eight months after the accident and one year and
eight months after the statute of limitations had run. See copy of docket attached as Exhibit “B”.

7. Plaintiff alleges that service was made on the Defendant, Andrew Jackson, on
September 2, 2010. See Plaintiff’s “Affidavit of Service” attached as Exhibit “C”. No green card
of other evidence of service is attached to the affidavit in violation of the Rules of Civil
Procedure.

8. Despite repeated requests for a copy of the actual green card associated with the
certified mail that was allegedly accepted by Mr. Jackson and copies of the letters directed to Mr.
Jackson, Plaintiff’s counsel has provided no documents in response to these repeated requests.
See correspondence dated February 25, 2011 directed to Plaintiff’s counsel attached as Exhibit
“D”. The letter was only one form of communication with plaintiff’s counsel. Multiple messages
were left for plaintiff’s secretary/paralegal regarding the request for proof of service.

9. The statute of limitations for a negligence action is two vears from the date of
accident. In this case, the statute of limitations would have run on Decerﬁber 9, 2008.

10.  Defense counsel entered their appearance after a claims adjuster who handled a
personal injury suit arising out of the same accident received notice of the Petition for Non Pros
filed by Co-defendant.

1. Anthony Jackson has never been served with a Complaint, Writ of Summons or
other document in this action by certified mail, regular mail or any other form.

12 Due to the fact that service was not accomplished within the appropriate statute of
limitations, Plaintiff's Complaint must be dismissed as the appliéable statute of limitations

clearly has expired.



13. Defendant files these Preliminary Objections asking that the Court dismiss the
Complaint with prejudice for failure to state a cause of action upon which relief may be granted.

WHEREFORE, Defendant, Anthony B. Jackson, incorrectly identified as Andrew B.
Jackson, respectfully requests the Court sustain its Preliminary Objections and dismiss Plaintiff's
Complaint as the statute of limitations clearly bars any suit by Plaintiff in accordance with the

attached Order of Court.

Respectfully submitted,

LAW OFFICE :ZF JQSEPH S. 7EIMER
BY:

Susan D. Garrard, Eéqgia’e
Attorney for Defendant, Anthony B. Jackson




CERTIFICATE OF SERVICE

I, SUSAN D. GARRARD, ESQUIRE, do hereby certify that I have mailed a true and

correct copy of the within Preliminary Objections to Plaintiff’s Complaint by first class-mail,

postage pre-paid, to the following on the 5 day of W , 2011:

Paul J. Hennessy, Esquire James R. Hankle, Esquire
Hennessy & Walker Group, P.C. Sherrard German & Kelly P.C.
142 West Market Street, Suite 2 28th Floor, Two PNC Plaza
West Chester, PA 19382 620 Liberty Avenue

(Attorney for Plaintiff) Pittsburgh, PA 15222

(Attorney for Defendant, Virgil J. Flannery)

LAW OFFICE OF JOSEPH S. WEIMER
BY:

Susan D. Garrard, E@que'
Attorney for Defendant, Anthony B. Jackson
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IN THE COURT OF COMMON YLRAS OF CLEARFIELD COUNTY
PENNSYLVANIA .

. Natfoowids Hutual Inautance )
Company A/$/0 Chayles Lepinaki CIVIL ACTION

{(Praintis?)

- 1100 -Lneuatg' Degh 5295 'No. Q&'&'?’Cb -
(Btrast '_" :

Type of Case) igslinence

.(city, State 1IIX) typa of P_laadiaq: complaint

vB. - " ¥ilod on Behalf of:
_ ' PlaintLlefs
t apkdon - (Plaintife/Defendant)
{Dafentdant :

6658 ast 45N Street
{Srxmel Address)

Indlenapolis, IN 4622)
(City, s’tnm aIE)

AND

Virgll J. Plewvesy

11705 Tzottexr Road - -

Aegyle, WI 53504 : -

P J. Raunu' 8 ? t
(Filed by)

142 uggi Marker Stvagk, Butte 2
(Addzecn
Voat Chestor, PA 19242 )
; . C b1p-43) ~
| hurotyy.cerify thiy 1o bo a true &L,,ff,}..’,

and attested copy of the orginal
diatement fled in e case,

FEB 27 7008
Atest. %}ﬁlhﬁ;o:‘ow !

ST Clarkol Covta

EXHIBIT
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Paul ), Henncssy, Esquiro
Henncsay & Walker Group
142 W. Market Strect”
West Chester, PA 19382
6104312727

Attorney LD. 65396

-

dodide Pl

Nationwitle Mutua) nsurance Comparty
A/S/0 Clierles Lepnskd .
1100 Locust, Dept. 5595
Des Molnes, IA 50391-3395

Y
Andrew B, Jackson
6658 Bast 45® Street
Indianepolis, IN 46226
AND
Virgil J. Flannery
170X Trotter Road
Argyle, W153504

NOTICE

You have baen sied in couny. 1F you wish to dofnd
agalngt the clofms sei forh In the fallawlng pages, you
oy Wk nction witkin twenty (20) daysy wiee U5
cqreplaint uMd otice are served, by tolcriag & wiithw
ppolnnce pamonally ar by stumey and Aling I
weiling with he count youe dafntes ar shjecons ty the
ultimy st ikt wpsinal you- You a0 wumed il if you
fall 0 Qo v o s way pronced withow you wd &

* Jndgment mIy de eatered 2galnat yoo hy the cous
Wiow Ainher notles B ap monty clalmed In thy
somplsin) ov {or bay ol cinim of Rliof eduedied by
ths pluant® You may Ywm moncy of property ut olhor
rgitz Impartant o you

You Yhold feke w {@ your lqwyer af onew, If
you doned kavea or caneet offwd one, go (o or
telepkona rhe wjifce vel ,m!ﬁ belew to find ot where

Sou can get legaf Aalp, :

Duvid & Mebollck, Caurt Admia,
CloarReld Courty Cottrthouse
Cloartiold, PA 16030

. 81464632641 oxt, 3982

1 In The Court of Commor Pleay

t Clearfield Counly, Pennsylvanis
: Civill Astion Law
:No:

AVISO
Le Lo deomtutiaily v wlod a3 18 cume, Si usted qulers
drfindsims dy extas detnande expucrtas e Jay phginay

Sigutenica, veied tona volnto (20) disa do plexo ol party

do I focha dv [ dentands y I noifficalion, 1ixe Al

st oy Gompareacls efrits o o pertodd 0 gon ¥

ahogudo y entegw 3 la cane o0 Rmx mgith sus
Alclenys 9 4us obleciones 4 lax Jemandss mn eoatra do
W prsarcn Som visedo qua of usted ag 3 deflends, In

corto lomazy incdlday y pupdo caaliouer 1 damundy 3
<T Suya sin provie yvis o cotifigacion, Adecms, b .

oorts ‘pieda decldlr & favar dal demandante Y reqlero
qub urted cuzplp con (odm 18 proviglonee de exta
demandy. Uned pusd perdos dbaged o su propladades
0 otrod devechog imporiantés e ustov,

Lleva exta demanda & an abegado msdistamenia §i
0 tiens abogado o & xp dons o dinere sufleitite oy
PR ral rarvicia. Viya en perera o Usm por
wiforo & lo ine: oype N 3¢ eacusnira
ciirnira eicrita dbofo.prm srerignar dindk xe pacde
conscuir adtanala Iepal

Ravid 8. Meballek, Court Admiy,
. Clearflvld County Comthouss

Clwxxfield, PA 16330

B14-185-2041 ext, SOE3
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“Pav) J, Heonessy, Bsquire

Hennsssy & Walker Group, P.C.

142 W, Market Sgreat

West Chester, PA 19382 ¢

61043142727 : '

Altomey LD, 65396 Attorncy for Pluintiffs

Nationwide Mutual Insurance Co ¢ In The Cowrt of Common Pleas
A/S/0 Churles Lepinski
1100 Locust Dept 5595 ¢ Clcurficld County, Pentsylvania
Des Moines, [A 50391-5593 .

; + Civll Action Law

Vs
1 No

Andrew B, Jackson
6658 B. 45th Stieot
Tndlenapolis, IN 46226
AND

Virgil J, Flamery
11705 Trotter Ruad
Argyle, WI 53504

LOMPLAINT
1." Plaintiff Nationwido Mutual Insurancs Co is au insorance comparty

Jicensed and authorized to conduct business in the Commonwealth of Pennsylvana,
imd having a3 oo of s principal places of businsss the above captioned address,

2. " Chare LagmaKT 18 an adull Tndividia! Tidred With Natomwide Mkl
Inswiance Co. ‘

3. Deftudant Andrew B. Jackson is an agult individual who rosides at the
abavk captioned addrsss.

4. Dofendnnt Yirgil 1. Flannery is an ndultmdmdunl who reides @ the sbove
¢apnoned address, '

- 8. Ou or ubout [2/09/2006 Plaintiff Natiouwide Mutual Insurance Co Insurcd

Chrsles Lopinsk] with a porsonal alojpolicy, policy uwuber ACPBA71023 15948
std pollcy covering s 1998 Kenworlk T-600 tractor trailor.

page 4
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~ & Charles Lepinski was insured by the Plamtif}’Nalxnnwldc Mutual
lnsmncc Lcmpany with oo inJand marine polley of Insurense, uudcrponoy ¥
D34631 on Decem\ser 9, 2006.

7. On or about 12/09/2006, l?orcm‘iam Andraw Jackson was opesating a 1997
Freightliner XL ¥S65 bearing IN wag # 0264108 registred to same, '

8. Oa v about 12/09/2006 a or neer Route 80 in Lawrenice Township,
Clearfleld County, Penmdyivania Defendant Andsew Jackson while.operating the
uforesaid 1997 erlghﬂmel; did neyligently, carelessly and/or recklossly, .
siike/collla into Pluintiff's insured’s 1998 Kcnworth Uactor wailer, bamg lawfully
opernted by Lancelot B Furber causing extemsive damages to same,

9. Onot abott 1'2;'09/2006 et or neur Routs 80 in Lawrence Township,
Cleazfield County, Pennsylvania, tho Defondaut Virgd J, Flannery uperuiing & 2007
Picrvo Quantum, W1 tag # MVEI31 DT did negligenily sisiks tho BlninifPs vehicle.

10. The ncgligence of the Dofemdents consisted oft

) vpersting vehicle st o speed unsufe for condilions;

b) belng npitentive;

o) failing to maintain proper lwokout;

d) failing to maintin conro! of 1aid vehicle 30 a4 1o he abla to Stop within |,
thie assured clear distancos uhond; y

g) ihalling to take the proper safety precautions; -

h) following too closely;

[} failing 10 warn Pluintiff;

j) fuiling to give due regard o the right, safaty, po{m and position of ¢
plaintiffs property

11, The afaresajd volt{sion regultad solaly from e neligont nots and/or
filuFin act on part of Defondants named herein ond was dug in no mannce
whaisosver 10 any sl and/or failure to act on pirt of Plaiatiff's insured.

12. Ax & remult of the aforesald collision, Plaintiff's Lnsun:d‘s yehicle sustained
extensive damugca to sam,
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13, Purswiunt to the aforesaid polioy of insurance, Plaintif Nationwlde Muiual
Insucanee Co yetiled the clafms of its insured Charles Lapmsh in the amount of
$34,024. 65, (said figuro includvs Plalot&*s tnller damage in the amount of
$23,724.80 wt Pluintiff's equipment damage b the wnoumt of $10,300.00)
reprosenting fair and rewsonablo reimbursement for the dumages sustained,

14, Pursuani to the aforosaid poliy vl insaranc, Plaintiff Nationwide Mutoal
Innurazce Co it subrogatod to Charles Lepiasld for this loss.

WHEREFORE, Flalotify domand judgment sgainst Dolendautts, Andrew B,

Jackson and Visgll 3. Flannery , joinly and severally in the whouit of $34,024,65
tugether plus vosts, interest and nuoh otber rbhcf thls Court finds cqmmble and Just

NATL1330

s
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CUMMONWEAL1] OF PENNSYLVANIA :

COUNTY OF CHESTER . '

Thes undersigned verifies that tho facts contained hereiﬁ arg eru¢ and torrest

The um'ie:ﬁgned understands that false statemonts herein are made subject tu the
penaliies 0f 19 Pa. C.S. Section 4904, relting to unswom falsification to
authorlties, N

Tt applicable, this affldavit is made on hehalF uf the Pi&intiﬁ'(s); that the snid
Plaiaiif)(s) is/are unable and unavailable to make this verification on its/higher
own behalf within the tiene allotied for filing of fhia plaading, and the fauts st forth
in the foregoing pleedlng ate true and correct 1o the best of cannsely knowledge,
information and hellef,

This verification is made pursuant 1o Pa RC P, 1024 and is based on inierviews,

canferences, raporty, records nad other investigutive matesiol In the (ils

Duted: __ /25108
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Date: 12/27/201%> o Clearfield County Court of Common Pleas | User: BHUDSON

Tirhe: 09:16 AM
Page 1 of 2

RQA Report
Case: 2008-00337-CD
Current Judge: Fredric Joseph Ammerman

Nationwide Mutual Insurance Company, et alvs. Andrew B. Jackson, et al

Date

7 CIVILACTION . .
' ' Judge

2/27/2008

3/24/2008
4/7/2008

7/18/2008
7/23/2008

3/2/12009

4/13/2009

1/21/2010

8/16/2010 ~

8/17/2010

8/27/2010

11/17/2010

11/18/2010

New Case Filed. = ¢ T No Judge
Filing: Civil Complalnt Pald by: Hennessy, PauIJ (attorney for Nationwide No Judge

Mutual Insurance Company). Receipt number: 1922843 Dated: 02/27/2008
Amount: $95.00 (Check) 3CC Atty Hennessy

Case Filed. No Judge

Entry of Appearance, filed by Atty. Hankle No Judge
Enter appearance on behalif of Defendant Virgil J. Flannery. =

Answer, New Matter, and New Matter Pursuant to Pa. R.C.P. 2252(d) fi Ied No Judge
by s/ James R. Hankle, Esquire. no CC

Motion to Compel Discovery, filed by s/ James R. Hankle, Esquire. no CC No Judge

Order, this 22nd day of July, 2008, upon consideration of the Motion to Fredric Joseph Ammerman
Compel Discovery Responses, it is Ordered that said Motion is Granted.

Plaintiff shall provide full and complete Answers and Responses to

Defendant's First Set of Interrogatories and First Request for Production of

Documents within 20 days from the date of this Order or suffer further

) .sanctlons as this Court may deem just and proper. By The Court /s/

Fredric J. Ammerman, Prés. Judge. 1CC Atty. Hankle’

Plaintiffs Response to New Matter of Defendant Vrrg|l J. Flannery, filed by 'NdJudge
s/ Paul J. Hennessy, Esquire. no CC--

Filing: Reinstate Complaint Paid by: Hennessy, Paul J. (attorney for No Judge
Nationwide Mutual Insurance Company) Receipt number: 1928964 Dated:

4/13/2009 Amount: $7.00 (Check) For: Nationwide Mutual Insurance

Company (plaintiff). Filed by s/ Paul J. Hennessy, Esquire. 2CC & 2

Compl. Reinstated to Atty.

Filing: Reinstate Complaint Paid by: Hennessy, Paul J. (attorney for No Judge
Nationwide Mutual Insurance Company) Receipt number: 1933064 Dated:

1/21/2010 Amount: $7.00 (Check) For: Nationwide Mutual Insurance

Company (plaintiff) filed by s/ Paul J. Hennessy, Esquire. 2CC & 2 Compl.

Reinstated to Atty.

Motion For Alternative Service, filed by s/ Paul J. Hennessy, Esqwre 1CC No Judge
Atty. Hennessy

Order, this 17th of Aug., 2010, Plaintiffs shall be permitted to serve the Fredric Joseph Ammerman
Defendant, Andrew B. Jackson a/k/a Anthony B. Jackson by certified and

regular mail to 6658 East 45th St., Indianapolis, IN 46226. By The Court,

/sl Fredric J. Ammerman, Pres. Judge. 1CC Atty. Hennessy

Filing: Praecipe to Reinstate. Paid by: Hennessy, Paul J. (attorney for Fredric Joseph Ammerman
Nationwide Mutual Insurance Company) Receipt number: 1936405 Dated:

8/27/2010 Amount: $7.00 (Check) For; Nationwide Mutual Insurance

Company (plaintiff) 2CC & 2 reinstated comiplaints to Atty.

Praecipe for Argument/Scheduling Order, filed by s/ James R. Hankle Esq Fredric Joseph Ammerman
1CC Atty.

Petition For Entry of Judgment of Non Pros, f led by s/ James R Hankle Fredric Joseph Ammerman

Esq. 1CC Atty.

Praecipe for Argument/Scheduling Order NOW, this 17th of Nov., 2010,  Fredric Joseph Ammerman
argument/hearing on Petition for Entry of Judgment of Non Pros |s
scheduled for the 17th of Dec., 2010, at 2:00 p.m. in Courtroom 1. By The

Court, /s/ Fredric J. Ammerman, Pres. Judge. 1CC Atty. Hankle EXHIBIT

[

——————




Date: 12/27/2010 - - Clearfield County Court of Common Pleas User: BHUDSON
Time: 09:16 AM . - ROA Report o

Page2 of 2

Case: 2008-00337-CD
Current Judge: Fredric Joseph Ammerman

Nationwide Mutual Insurance Company, et alvs.Andrew.B. Jackson, et al

CIVIL ACTION
Date _ .. Judge
12/13/2010 Affidavit of Service filed. That on September 2, 2010 Plaintiff did send a Fredric Joseph Ammerman
S true and correct copy of the Complaint to defendant by regular and certified

mail, filed by s/ Paul J. Hennessy Esq. 2CC Atty Hennessy

12/16/2010 Motion For Continuance, filed by s/ Paul J. Hennessey, Esq. 1CC Atty. Fredric Joseph Ammerman -
Hennessy
Response to Motion for Continuance, filed by s/ Christopher J Davis, Esq.  Fredric Joseph Ammerman
1CC Atty. Davis ' . ‘
Order this 16th day of December 2010 upon review and consideration of  Fredric Joseph Ammerman
the Plaintiff's Motion for Continuance; it is the ORDER of this Court that
argument scheduled for December 17, 2010 be and is hereby rescheduled
to-the 26th day of January 2011 at 10:00. BY THE COURT: /s/ Fredric J.
-Ammerman, P. Judge. Atty. P. Hennessy, J. Hankle and A. Jackson.

12/20/2010 Entry of Appearance, on behalf of Def., Andrew B. Jackson, enter Fredric Joseph Ammerman

appearance of Susan B. Garrard, Esq. No CC.

P

oy oty S to beatne
NG GHOWRS by oF e origing
statamant Wad n s cage.

DEC 27 200
ottin £

Protonotary/
Clerk of Cuurts

Attesi,
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aul J. Hennessy, Bsquire

ennessy & Walker Group, P.C,
42 W. Market Street o

est Chester, PA 19382 :
10-431-2727 ' :
ttorney LD, 65396 = ‘ Attorney for Plaintiff

|

~ Iilationwidc Mutual Insurance Company  : In the Court of Common Pleas

s/o Charles Lepinski . : Clearfield County, Pennsylvania
S. o o ' Civil Action Law
ndrew B. Jackson et al | ©1NO: 08-337-CD

AFFIDAVIT OF SERVICE

COMMONWEALTH OF PENNSYLVANIA:

COUNTY OF CHESTER s,

n September 2, 2010 Plaintiff did send a true and correct copy of the complaint to
efendant by regular and certified mail, pursuant to the Court Order dated August
17, 2010. .

gaul J. Hennessy, Esquire, being duly swom according to law, deposes and says that

TP

: aul J. Hepressy, Esquire
Hennessy & Walker Group, P.C.

f,wom to and subscribed
hefore me this /6™ day
4f DECEMPER 2010,

*M | : ity I3z 10 be 3 true
,[M’O | heraby certi Dealme
. and attested copy of the arig
W%R ! w statement filed in this case.
" _common CDEC 15 200

-

=S

COMMONWEALTH OF PENNSYLVANIA

_ NOTARIAL SEAL Atiest ettt
] : rslhonals
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, LAW OFFICE OF
JOSEPH S. WEIMER

. 975 TWO CHATHAM CENTER
PITTSBURGH, PENNSYLVANIA 15219 -
(412) 338-3184 .
FAX (412) 471-8748 °

Write’s Disect Dial: (412) 338-3245

JOSEPH S, WEIMER
WALTER C. FADEREWSKI
DANIEL T. MOSEAL
_F.DAVID DERMOTTA

EDMOND R. JOYAL, JR. . ' S , :) : o

SUSAN D. GARRARD - : :

NADIA V. LAZO . ‘ . _ AR ~ % -
. | February 25, 2011 - - o ' :

Paul J. Hennessy, Esquire

Hennessy & Walker Group, P.C.

. 142 West Market Street, Suite 2
West Chester, PA 19382

RE: Natioﬁwi@e Mutual Insurance Company a/s/o Charles Lepinski -
v. Andrew B. Jackson and Virgil J. Flannery.
Clearfield County / No. 08-337-CD

Dear Mr. Hennessy:

Enclosed please find a copy of the letter from Nationwide relative to this claim which indicates
that American Equity Insurance was paying Nationwide, on behalf of its insured, Jackson, $18,594.50
which included your client’s $1,000.00 deductible. It was for the damages and total loss settlement for
the 1998 Kenworth Semi-Tractor only. According to the police report, my client’s vehicle struck only the
tractor and caused no damage to the trailer. American Equity accepted 100% liability for those damages.
I also enclose for your review a copy of the check showing that it was cleared through the bank on April
26, 2007 in the amount of $18,594.50. It was made payable to Nationwide Insurance Company as
subrogee of Charles Lepinski, the same party that you are representing in this suit for property damage.

According to the ﬁblice,report, Mr. Lepinski was sfruck in the driver side of the tractor of his
vehicle by Mr. Jackson. The damage to the rear of his trailer was done by a different vehicle. I question
whether or not your suit is redundant as your client has already been reimbursed for these damages.

Please advise as to your position with respect to the above.

In addition, as I-advised, please forward copies of actual letters and pleadings you mailed to my
client along with the green cards evidencing receipt of the correspondence and pleadings that you senit
were received. In addition, if any envelopes were returned as unclaimed, please forward copies of them to
my attention as well so that I can determine whether proper scrvice has been effectuated. My paralegal
advises she has left several letters with your secretary withi no response and no documents received. '




v

I'look forward to hearing from you with respect to the above.

Very truly yours,

EoPY

Susan D. Gz_irrard

SDG/bjm
- Enclosure .
cc:  James R. Hankle, Esquire
(w/enc.)
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

NATIONWIDE MUTUAL INSURANCE CIVIL ACTION
COMPANY a/s/o CHARLES LEPINSKI,
No. 08-337-CD
Plaintiff/Respondent,
V.

ANDREW B. JACKSON and
VIRGIL J. FLANNERY,

Defendant.

ORDER OF COURT
AND NOW, this day of , 2011, upon consideration of

Defendant’s Preliminary Objections to the Plaintiff’s Complaint and its Brief in Support Thereof,
it is hereby ORDERED, ADJUDGED and DECREED that Defendant’s Preliminary

Objections are sustained and Plaintiff’s Complaint is dismissed with prejudice.

BY THE COURT:




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

NATIONWIDE MUTUAL INSURANCE
COMPANY a/s/o CHARLES LEPINSKI,

Plaintiff,

V.

ANDREW B. JACKSON and
VIRGIL J. FLANNERY,

Defendant.

CIVIL ACTION

No. 08-337-CD
PRAECIPE FOR ARGUMENT DATE

Filed on behalf of Defendant;
ANTHONY B. JACKSON, incorrectly
identified as ANDREW B. JACKSON

Counsel of Record for this Party:

Susan D. Garrard, Esquire
Pa. 1D. #73727

LAW OFFICE OF JOSEPH S. WEIMER
Firm #301 '

975 Two Chatham Center
Pittsburgh, PA 15219

412-338-3245
412-471-8748(fax)
sdgarrar@travelers.com

JURY TRIAL DEMANDED

FIED.4
C_
g APR 072 "

William A. Shaw
prothonataryiClerk of Gourts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

NATIONWIDE MUTUAL INSURANCE CIVIL ACTION
COMPANY a/s/o CHARLES LEPINSKI, '

No. 08-337-CD
Plaintiff/Respondent,

V.

ANDREW B. JACKSON and
VIRGIL J. FLANNERY,

Defendant.

PRAECIPE FOR ARGUMENT DATE

Please place Defendant’s Preliminary Objections to Plaintiff’s Complaint on the next

available argument list.

Respectfully submitted,

LAW OFFICE OF JOSEPH S. WEIMER
BY:

Susan D. Garrard, @sg)ire
Attorney for Defendant, Anthony B. Jackson




CERTIFICATE OF SERVICE

I, SUSAN D. GARRARD, ESQUIRE, do hereby certify that I have mailed a true and

correct copy of the w1thm Praempe for Argument Date by first class-mail, postage pre-paid, to

the following on the fz day of \ : ,2011:

Paul J. Hennessy, Esquire James R. Hankle, Esquire
Hennessy & Walker Group, P.C. Sherrard German & Kelly P.C.
142 West Market Street, Suite 2 28th Floor, Two PNC Plaza
West Chester, PA 19382 620 Liberty Avenue

(Attorney for Plaintiff) : Pittsburgh, PA 15222

(Attorney for Defendant, Virgil J. Flannery)

LAV OFFICE OiE J OziPH S. WEI}M ER
BY: '

Susan D. Garrard, ES@
Attorney for Defendant, Anthony B. Jackson




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

NATIONWIDE MUTUAL INSURANCE CIVIL ACTION
COMPANY a/s/o CHARLES LEPINSKI,
No. 08-337-CD
Plaintiff/Respondent,
V.

ANDREW B. JACKSON and
VIRGIL J. FLANNERY, -

Defendant.

ORDER OF COURT

Argument is hereby scheduled on Defendant Jackson’s Preliminary Objections to

Plaintiff’s Complaint before the Honorable Fredric J. Ammerman on the 9 g day of

Tune ,2011 in Courtroom / y at 4./5 Pm..

BY THE COURT:

H/‘&/l\l/

BY:

E? 200
‘8201 ”Q“;GCWMC/
Cw

William A. Shaw
Prothonotary(Clerk of Courte
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

sFILED™ <

NATIONWIDE MUTUAL INSURANCE CIVIL ACTION “‘\ 1" $um
COMPANY a/s/o CHARLES LEPINSKI, APR 18 201
A No. 08-337-CD
Plaintiff, William A, Sh
Prothonotary/Clerk of Courts
v, MOTION TO CONTINUE ARGUMENT
DATE

ANDREW B. JACKSON and
VIRGIL J. FLANNERY,
. Filed on behalf of Defendant:
Defendant. ANTHONY B. JACKSON, incorrectly
identified as ANDREW B. JACKSON

Counsel of Record for this Party:

Susan D. Garrard, Esquire
Pa. 1LD. #73727

LAW OFFICE OF JOSEPH S. WEIMER
Firm #301

975 Two Chatham Center
Pittsburgh, PA 15219

412-338-3245
412-471-8748(fax)
sdgarrar@travelers.com

JURY TRIAL DEMANDED



A

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

NATIONWIDE MUTUAL INSURANCE CIVIL ACTION
COMPANY a/s/o CHARLES LEPINSKI,

No. 08-337-CD
Plaintiff/Respondent,

V.

ANDREW B. JACKSON and
VIRGIL J. FLANNERY,

Defendant.

MOTION TO CONTINUE ARGUMENT DATE

And now comes the Defendant Anthony B. Jackson, incorrectly identified as Andrew M.
Jackson, by and through his attorneys, The Law Office of Joseph S. Weimer and Susan D.
Garrard, aﬁd hereby files the following Motion to Continue Argument Date and avers as follows:’

1. On April 5, 2011, Defendant filed Preliminary Objections to the Plaintiff’s
Complaint along with a Praecipe for Argument Date with the Court.

2. On April 12, 2011, Defendant received an Order scheduling the argument on
Preliminary Objections for June 9, 2011 at 2:15 PM.

3. Defense Counsel has a conflict with another scheduled court appearance on that
date and contacted Judge Ammerman’s office on April 13, 2011 with respect to the conflict and
an alternative date. Counsel was provided the date of May 19, 2011 at 2:30 PM.

4, Defense counsel contacted the attorneys of record on April 13, 2011 in order to
determine whether the new date was amenable such that a motion to continue the argument could

be forwarded to the court.

5. Counsel for Defendant Flannery had no objection to the proposed date of May 19,

2011.



6. Counsel spoke with Terry of Attorney Hennessey’s office on April 13, 2011,
provided the new date and asked for a return call once the date was cleared. Defense counsel did
not hear back and called again on April 14, 2011 and left a message for Terry with the same date
asking for a call back.

7. As of the date of this Motion, Defense counsel has not heard from Plaintiff
counsel’s office with respect to a conflict with the proposed new date.

8. Defendant respectfully requests the Court grant the Motion to Continue and
schedule argument on Defendant’s preliminary Objections for May 19, 2011 at 2:30 PM in

accordance with the attached Order of Court.

Respectfully submitted,

AX’V OFFICE OF JOSEPH S. WEIMER
BY:

Susan D. Garrard, nsqﬁye /
Attorney for Defendant/ Anthony B. Jackson




CERTIFICATE OF SERVICE

I, SUSAN D. GARRARD, ESQUIRE, do hereby certify that I have mailed a true and

correct copy of the within Motion éo Continue Argunient Date by first class-mail, postage pre-

paid, to the following on the | day of @ W ,2011:
Paul J. Hennessy, Esquire James R. Hankle, Esquire
Hennessy & Walker Group, P.C. Sherrard German & Kelly P.C.
142 West Market Street, Suite 2 28th Floor, Two PNC Plaza
West Chester, PA 19382 620 Liberty Avenue

(Attorney for Plaintiff) Pittsburgh, PA 15222

(Attorney for Defendant, Virgil J. Flannery)

LAW OFFICE OF JOSEPH S. WEIMER
BY: Q/MQ&A( |

Stsan D. Garrard, Eziﬁre !
Attorney for Defendant; Anthony B. Jackson




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

NATIONWIDE MUTUAL INSURANCE CIVIL ACTION
COMPANY a/s/o CHARLES LEPINSKI,
No. 08-337-CD
Plaintiff/Respondent,
V.

ANDREW B. JACKSON and
VIRGIL J. FLANNERY,

Defendant.

ORDER OF COURT

Argument is hereby scheduled on Defendant Jackson’s Preliminary Objections to

Plaintiff’s Complaint before the Honorable Fredric J. Ammerman on the 19th day of May, 2011

at 2:30 PM in Courtroom 1.

5
FILED
égﬁé L5211 Garracd
: William A. Shaw
ProtonataryiClerk of Courts
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Paul J. Hennessy. Esquire
Hennessy & Walker Group, P.C.

S
I/Cﬁ;?'

142 W. Market Street, Suite 2 William A Shaw
West Chester, PA 19382 Prothonotary/Clerk of Gou
610-431-2727

Attorney 1.D. 65396 Attorney for Plaintiffs

Nationwide Mutual : In The Court of Common Pleas

Insurance Company : Clearfield County, Pennsylvania

a/s/o Charles Lepinski : Civil Action Law

V. : No. 08-337-CD

Andrew B. Jackson

And

Virgil J. Flannery

Plaintiffs Reply to Defendant’s Preliminary Objections
To Plaintitf’s Complaint

1. Admitted.

2. Admitted.

(OS]

Denied. Plaintiff attempted on numerous occassions to serve the Defendant Jackson
at the eventual address of service 6658 E. 45”f Street, Indianapolis. IN 46226, and
made a diligent effort to locate an alternative address of service for the Defendant
through in house, and private vendor investigative searches as demonstrated by
exhibits “A” through “H” attached hereto. After confirming the Defendant’s address
was 6658 E. 45" Street. Indjanapolis. IN 46226 through multiple sources. and
determining that Defendant was avoiding service of Plaintiffs Complaint, the
Plaintiffs petitioned the court to grant alternative serviée pursuant to Pennsylvania
Rule of Civil Proéedu.re 430, which was granted by the Court on August 17.2010.
The Defendant presents its preliminary objections in bad faith, any delay caused to

the present matter was a result of Defendant evading service of Plaintiffs Complaint.




4. Denied. Plaintiff attempted on numerous occassions to serve the Detendant Jackson at
the eventual address of se_rvice 6658 E. 45" Street, Indianapolis, IN 46226, and made
a good faith effort to locate an alternative address of service for the Defendant
through investigative search. After confirming the Defendant’s valid address was
6658 E. 45" Street, Indianapolis, IN 46226, and the Defendant was avoiding service
of Plaintiffs Complaint, the Plaintiffs petitioned the court to grant alternative service
pursuant to Pennsylvania Rule of Civil Procedure, which was granted by the Court on
August 17.2010.

5. Deni.ed‘ The Plaintiff has made a good faith effort to locate and serve the Defendant
with Plaintiffs Complaint. To the contrary, the Defendant has acted in bad faith
avoiding service of Plaintiffs Complaint. Numerous attempts were made at the
evetual address of service. The Plaintiff has made a good faith effort to serve the
Defendant with Plaintiffs Complaint, attempting to serve the Defendant at the
eventual address of service on numerous occassions by certified mail and personal
service. Plaintiffs verified the address of 6658 E. 45" Street. Indianapolis, IN 46226,
The Defendant presents its preliminary objections to Plaintiffs Complaint with
unclean hands as the Defendant avoided service of Plaintiffs Complaint. Any delay in
effectuating service is a result of the Defendant avoiding service of Plaintiffs
Complaint. Service was intially attempted upon the Plaintiff at the eventual address of
service immediately after the initial filing of Plaintitfs Complaint.

6. Denied. Any delay of the present matter is a result of the Defendant avoiding and/or
failing to accept service of Plaintiffs Complaint at the eventual address of service.

Plaintiff attempted on numerous occassions to serve the Defendant Jackson at the at




6658 E. 45" Street, Indianapolis. IN 46226. and made a good faith effort to locate an
alternative address of service for the Defendant through investigative searches. After
confirming the Defendant’s valid address was 6658 E. 45" Street, Indianapolis, IN
46226, and the Defendant was avoiding service of Plaintiffs Complaint, the Plaintiffs
petitioned the court to grant alternative service pursuant to Pennsylvania Rule of Civil
Procedure, which was granted by the Court on August 17. 2010. The Defendant
presents its preliminary objections with unclean hands.

Denied. The averments contained in paragraph 7 of Defendant’s preliminary
objections contain conclusions of law to which no responsive pleading is required
under Pennsylvania Rules of Civil Procedure. Absent the Court Order granting
alternative service the Plaintiffs would be required pursuant to Pennsylvania Rule of
Civil Procedure 404 to have the Defendant sign/accept the certtied mail addressed to
his residence. However, pursuant to the Court Order of August 17,2010, Plaintiffs
were permitted to serve the Defendant Andrew B. Jackson a/k/a Anthony B. Jackson,
who resided out of state by mailing the Complaint by regular and certified mail. The
Defendant avoided service of Plaintiffs Complaint by failing to accept the certified
mail address to his residence on numerous occassions, and the subsquent attempt by
the process server the Plaintiffs were granted. The grant of the Court Order did not
require the Defendant who was avoiding service of Plaintiffs Complaint to sign for
the certﬁéd mail.

Denied. Plaintiffs provided Defendant with the proof of service, and advised Defense
counsel the green card was not claimed or returned to Plaintiffs counsel. It is ayerred

that the Defendant attempted to avoid service of Plaintiffs Complaint, as had been




10.

11.

done on previous attempts to effectuate service of Plaintiffs Complaint. Plaintiffs
effectuated service pursuant to the Court Order of August 17, 2010, The Plaintiffs
were not required to receive a return receipt signed by the Defendant to effectuate
service pursuant to the Court Order for alternative service, as they were generally
required under Pennsylvania Rules of Civil Procedure 404- Service Outside the
Commonwealth. To the contrary Plaintiffs proceeded motioning for alternative
service, because the Defendant refused to accept service of the Plaintiffs Complaint
by certified mail. In addition, the regular mail sent to the Defendant at 6658 E. 45"
Street, Indianapolis, IN 46226 was sent by first class regular mail postage pre-paid
with return service requested was not returned to Plaintiff’s counsel. Service of
Plaintiffs Complaint was effectuated on September 2. 2010. Please see attached
Exhibit “B.”

Denied. Any delay of the present matter is a result of the Defendant avoiding and/or
failing to accept service of Plaintiffs Complaint at the eventual address of service
6658 E. 45" Street, Indianapolis, IN 46226. The Plaintiffs filed the present matter in
compliance with statute of limitations and made a good faith effort to locate the
Defendant. The Defendant presents its preliminary objections with unclean hands.
Denied. Plaintiff is without sufficient information to form a belief as to the averments
contained in paragraph 10 of Defendant’s preliminary objections.

Denied. Service of Plaintiffs Complaint was effectuated on September 2, 2010,
pursuant to Court Order of August 17, 2010 granting alternative service. A ture and

correct copy of the affidavit of service is attached hereto as Exhibit “B.”




12. Denied. Any delay of the present matter is a result of the Defendant avoiding and/or
failing to accept service of Plaintiffs Complaint at the eventual address of service
6658 E. 45" Street, Indianapolis, IN 46226. The Plaintiffs filed the present matter in
compliaqce with statute of limitations and made a good faith effort to locate the
Defendant. The Defendant presents its preliminary objections with unclean hands.

13. Denied. Plaintiffs Complaint contains a valid cause of action for negligence against
the Defendant and was filed within the statutory period. Plaintiffs made a good faith
effort to locate the Defendants. Any delay of the present matter is a result of the
Defendant avoiding and/or failing to accept service of Plaintiffs Complaint at the
eventual address of service 6658 E. 45" Street, Indianapolis, IN 46226. The

Defendant presents its preliminary objections with unclean hands.

WHEREFORE, Plaintiffs demand judgment against the Defendants, jointly and

severally in the amount of $34,024.65 plus interests and costs.

ny

d IJ l—@!ssy, Esqune
Hennessy~& Walker Group, P




0
L
.
=
<
]
a

BIT

EXHI
A

B

‘7007 3020 0001 8922 3068 - . |

-HENNESSY & WALKER
‘142 West Market Street, Suite 2
West Chester, m.>. A.wwmm

GApQ East 45"
ftdidaga) ommvHZ.




v

“accessindiana

lndiina Sdcretity of St £

TODD ROKITA

Name Searched On:
TRIPLE X TRUCKING (Legal)

Current Information
Entity Legal Name;
TRIPLE X TRUCKING, INC.

Entity Address:
6658 E 45TH ST, INDIANAPOLIS, IN 46226

General Entity Information:

Control Number: 2006101900157
Status: Active
Entity Type: For-Profit Domestic Corporation

‘Eqtity Creation Date: 10/18/2006
Entity Date to Expire: g

Entity Inactive Date:

This entity is past due on Its Business Entity Report(s). Click hera to file the Business Entity
Report.

hera a o otlie ] (] s Enti

Registered Agent(name, address, city, state, zip):
ANTHONY B. JACKSON

6658 E 45TH ST

INDIANAPOLIS , IN 46226

Principals(name, address, city, state, zip - when provided) -
ANTHONY B. JACKSON

Incorporator

6658 E 45TH ST |

INDIANAPOLIS , IN 46226

Irsnsactions:
10/18/2006

Corporate Reports:
Years Pald
N/A

Years Due
2008/2009

Additional Services Avallable: . .. e e
Too Generate an offlcial Certificate of Existence/Authorization. ;

=—"iThere Is a fee of $20.00 for accessIndiana subscribers and a fee of $21.42 !
{for credit card users. Example Certificate

AFh;;e‘en_my information captured by the Indiana Secretary of State, pursuant to law, is displayed on
the Internet. For further information, please call our office at 317-232-6576. Copies of actual
corporate documents can also be dawnloaded onfine.

If. you encounter technical difficulties whila using these services, pléase contact the accessIndiana

" If you are unable to find the information you need through the resources provided on this web site,
please contact Secretary of State Todd Rokita's Business Services Division at 317-232-6576.

« Back to the SO5 Web Site

PLAINTIFF'S
EXHIBIT

S




Tudiana Setrtlary nf S

“accessindiana TODD ROKITA §

Nama Searched On¢
TRIPLE X TRUCKING (Legal)
Current Information
Entity Legal Name:
TRIPLE X TRUCKING, INC.
Entity Address:
6658 E 45TH ST, INDIANAPOLIS, IN 46226
General Entity Information:
Control Number: 2006101900157
Status: Actlve
Entity Type: For-Profit Domestic Corporation
Entity Creation Date: 10/18/2006
Entity Inactive Date:

This entity Is past due on'its Business Entﬁy Report(s). Click here to file the Business Entity
Report. :

erg are no o es 0| or this

Additional Services Available:
vView additional information for the entity, Including transaction

@ | history, merger information, registered agent, prindipals and
corporate report information (years paid and years due).

Generate an offidal Certificate of Existence/Authorization. There isa

total fee of $20.00 for accessIndiana subscribers and a fee of $21.42 for

0 3 credit card users. Example Certificate. please note that when an entity
%% | has a past due business entity report, the Certificate of Existence will

indicate that the entity s not current. An entity Is current if no reports are |.
past due.

Generate Copies of Business Entity Documents.

Request Information‘Printoutslor Certificates. There |s no fee to place
an order; however, you wili be billed for any statutory fees associated
@ | with your order.

ule View turn around time




Consoiidated repori llsﬂngl Repmu

Case Identifisr: 22D353508A
Order: 1

JACKSON,; ANDREW CZEID OB

ChoiceFoint Inc. f

DRIVER PECORD INFORMATION cbtained by ChoiceFoint Ine. on custcrmex's
behalf from the motor vehicle recozds of the atate/province of Indiana.
Identificaticn of driver is based on information submitted.

iName/Addrass Quateback

JARTHONY B JACksON 22D353508A 1QB_3LCDRARFROJ_1_1 M)
€653 £ 45TH ST '

INDIANATOLIS, IR 46226-3€27

Driver License Number - Rpt Date  System Use Account Number
8342762746 : 06/09/2010 000000000000000 710519
Scciel Security Humb DMV A t Murb
0000
tvep] 8ex Hgt Wt Eyes Halr Requested ss/Also Known As

05/03/1958 ¥ 6'00 250 BRO BLA

DRIVER LICENSZ INFORMATION

Class . Issued Expize Status ‘Restrictions
CHAUFFEUR VALID GLASSES OR CONTACT
JA—COX, GCRR>26001 . . CDL:VALID GLASSES OR CONTACT

MISCSLLAIZOUS AND STATE SFECIFIC INFORMATION

CRDIRED AS: 8342762746
CURRENT FOINTS: 00

PAIVER SAFETY PROCRAM {DSP) COMPLETED ON 7/22/2000 12:00:00 AM FOR 4
roINYS

ID CARD VOLUNTARILY SURRZNDERZD ON 6/6/2008 10:10:05 AM

LICENSZ EFFECTIVE: 05/06/2008, RENEW CDL LICINSE, CDL CLASS A,
ENDORSEMENTS: NT, RSSTRICTIONS: A

RIVIR SAFETY PROGRAM (DSP) COMPLETED ON 12/28/2005 FOR 4 POINTS

LICENSE BFFECTIVE: 05/07/2004, RSW3W ID CARD, REGULAR ID CARD,

SWDORSEMENTS: NOWE, RESTRICTIONS: A

LICENSX EEFECTIVE: 06/07/2004, REWEH LICENSE, CDL CLASE A, ERDORSEMENIS:
, RESTRICTIONS: A

DAIVIR SAFETY PROGRAM (DSP) COMPLEISD CH 02/19/2004 FOR ¢ POINIS

LICENSE ZFFZCTIVE: 11/15/2000, AMEHD LICZHSE, CDL CLASS A, SNDOASEKSN‘KS'

TX, RESTRICTIONS: A

[LICENSE EFFECTIVZ: 07/10/2000, DUFLICAIZ I.ICZNSE, CDL CLASS A,
[ENDCRSIMENTS: NT, RESTRICTIONS: A

[LICZNSE SFFECTIVE: 07/10/2000, RENEW ID CARD, REGULAR ID CARD,
[FHDORSEMENTS: NONZ, RESTRICIICNS: NONE

ZXP: 0572012

CDL IXP: 0572012

CDL TNDORSZIMENT: LIQUID BULR/CARGO TANK

COL ENDORSEMENT: DOUBLR/TRIPLES

03 FAEVIOUS ADDRSSS: €658 E 45TH SI; INDIANAFOLIS, IN 46226
03 FASVIOUS ADDRESS: 6€58 I 45TH §I; INDIARAPOLIS, IN 48226
02 PREVIOUS ADDRSSS: 6€53 . 46TH.; INDIANADOLIS, IN 46216

91 PREVIOUS ADDRYSS: 3349 HILLSIDE; INDIANAROLIS, IN 46205
EOSSIRLR MVR HISHATCH, PLZASR REVIER TO VERIFY: FN

DRIVING RRCORD

Vio/sus Cenv/Rein Dbsczipeien Vio/Conv Pts
Type Date Date - Code
CONV  01/25/2002 08/01/2002 ’
SFEZDING 068/55
COURY: OH 2
CASE RO: OH 020906073607
IN COMMEIRCIAL MOTOR VEHICLE CDL:C
CONV  02/12/2003 02/21/2003
HON-FOINTABLE V‘IOIAIIOH
COURT: OH 0
CASZ HO: OH 030308083333
IN COMMIACIAL MOIOR VEHICLE CDL:C
CONV  06/07/2003 08/07/2003
SEEEDING . . '
COURT: CH . 2
CASE HO: OH 0309021833855
IN CONMIRCIAL MOTOR VEHICLE CDL:C
CONV  09/03/2003 10/27/2003
SPEEDING
COURT: OH H
CASE HO: OH 031115074850
IN COMMERCIAL MOTOR VERICLE CDL:C
02/22/2004 02/2272004
STZEDING 075/€5
COURT: MM . 2
CASE NHO: MM 040406321204
IN COMMERCIAL MOTOR VEHICLE CODL:C
COUY  09/11/2004 09/22/200¢
' SEAT BELT VIOLATION
COURT: OH .. 0
CASR NO: OR 041006192526

CONV

TH AMMMTACTRT WATADN UTUTAIT AT,

PLAINTIFF'S
EXHIBIT

(.




(=i

cotv

conv

CORV

CONY

CoHY

conY

Llér12/2004

1271272004
92/18/2005

01/023/2006

03 /2007

~
~
&

04/1072007

€3/0372008

0370572008

0271372008

04/04/2009

e verwn s .

01/24/2005

DRIVING WRONG SIDZ OF ROAD

COURT: LA

CASE NO: LA 050316093227

IN COMMERCTIAL MOTOR VEHICLE CDRL:C
01/24/2005

UNSAFZ LANE MOVEMENT

COURT: LA

CASE HO: 1M 668342389
03/29/2005

SFEEDING 076/60

COURT: GAS CITY CITY

CASE HO: 27H010502IF01144
03/14/2008

KON-POINTASLE VIOLATION

COURT: MD’

CASZ NO: MD 060317082102

IN COMMERCIAL MOTOR VEHICLE CBL:C
0572172007

NON-FOINIASLE VIOLATION

COURT: RAGZRSIOHN TOWH

CASE HO: B89I010704IF1393

IN COMMERCIAL MOIOR VEHICLE CDL:C
0%/02/2007

KON-FOINTABLE VIOLATION

COURT: ®A

CASE NO: PA  M08496735
0472472008

SPEEDING 070/65

COURT: LAGRARGE SUPERIOR

Cas2 NO: 44D010BOIIFOlL41

IN COMMERCIAL MOTOR VERICLE CDL:C
03/11/2008

SPEEDING

COURY: OHMUN

CASZ HO: OHMUN
04/03/2009

KON-POINTABLE VIOLATION

COURT: WAYNZ SUEZRIOR $3

CASE NO: 29D030502IF1291 ‘

IN COMMERCIAL MOTOR VEHICLR CDL:C
1171772009

NON-FOINIABLE VIOLATICN

COURT: LARZ SUR DIVISION £4

CASE NHO: 45D120305IF03321

IN COMMERCIAL MOTOR VEHICLE CDL:C

—End of Consolidated Report —

Back t.0rder/|

0+
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220353508

Case Identifler 220333508A
Order: 1

JACKSON, ANDREW IS O

ChoicePoint Inc.

CRIVZR RICORD INFORMATION cbtainad by ChoiceFoint Inc. on customer's
behalf from the motor vehicls racozds of the state/province of Indiana.
Identificaticn of driver {a based on information submitted.

Nara/Addrass Quoteback

[ANTHONY B JRCKSCNM 22D353502A (Q3_SLCDNAHPP3J 1 _1_M]
EE58 B 4SIH ST .

INDIAMAROLIS, IN 46226-3627

2river License Nurber * Rpt Date System Use Account Number
8942762746 : 06/03/2010 000000000000000 710519
Sccial Security Number DMV Acccunt Number
0000
003 Sex Hgt Wt Zyes Halr Raquestad as/Alsc Hnown As

05/09/1955 M €'00 250 3RO 3lA

DRIVER LICENSZT INTORMAIION

Clasa Issued Explre Status Restricticns
CHAUFESUR VALID ELASSES OR CONTACT
IA-CON, GCYIR>26001 . CDL:VALID GLASSZS OR CONTACT

MISCILLANZCUS AND SIATR SEECIFIC INFORMATION

CRDIRED AS: B942762746

CORRENT FOINTS: 00

PRIVER SAFSTY PROGRAM (DSP) COMPLETED ON 7/22/2008 12:00:00 AM EOR 4
roINTS

ID CARD VOLUNTARILY SURRENDERED ON 5/6/2003 10:10:05 2M

LICZNSE ZFFECTIVE: 05/06/2008, RINTH CDL LICENSI, CDL CLASS R,
ENDORSIMENTS: NT, RESTRICTIONS: A

RIVER SAFETY PROGRAM (DSF) COMPLEZTZD ON 12/28/2005 FOR 4 DOINTS
LICZNSS IFFSCIIVS: 05/07/2004, RINZW ID CARD, RSGULAR ID CARD,
ENDORSEMENTS: NONT, RISTRICTIONS: A

LICENSE RFFECIIVR: 06/07/2004, RSWIW LICZNSZ, CDL CLASS A, ZNDORGEMENTS:
NT, REISTRICTIONS: A

DRIVIR SAFZTY PROGRAM (DSP) COMPLETED ON 02/19/2004 FOR 4 FOINIS
LICZUSZ SFFECTIVE: 11/15/2000, AMEWD LICZNSS, CDL CLASS A, ENDORSIMENTS:
TX, RESTRICTIONS: A

[LICZNSE EFFECTIVE: 07/10/2000, DUFLICATZ LICINSI, CDL CLASS A,
ENDORSEIMENTS: NT, RESTRICTIONS: A :

LICENSE IFFECTIVE: 07/10/2000, RINIW ID CARD, REGULAR ID CARD,
ENDORSIHENTS: HONS, RESTRICTIONS: NONE

EXP: 05/2012

CDL ZXP: 05/2012

CDL SNDORSZMENT: LIQUID BULR/CARGO TANK

COL ENDORSEMENT: DOUBLE/TAIPLES

03 FREVIOUS ADDRESS: 6€58 & 45TH SI; INDIANAFOLIS, IN 46226

03 PREVIQUS ADDRISS: €€53 % 4STH ST; INDIANAPOLIS, IN 46225

02 PREVIOUS ADDRZSS: 6€53 &. 45TH.; INDIANAPOLIS, IN 46226

01 PREVIOUS ADDRESS: 3949 HILLSIDX; INDIANMABOLIS, IN 46208

FOSSIBLZ MVR MISMATCH, PLEIASR REVIEW TO VERIFY: FN

QRIVING RICORD

Vioe/Sus Cenv/Rein Description Vio/Ccnv Pts
[Type Date Date Code
CONV  01/45/2002 UB/01/2002 '
SPESDING 069/55
COURI: OR 2
CAS8 NO: OH 020506073607
IN COMMERCIAL MOTOR VERICLE CDL:C
CCNY  02/12/2003 02/21/2003
HON-POINTABLE VIOLATION
COURT: OH 0
CASE NO: o 0303050832333
IN COMMERCIAL MOIOR VEHICLE CDL:C
CONV  06/07/2003 08/07/2003
SPEZEDING
COURT: O . 2
CASE NO: OH 030902183855
IN COMMERCIAL MOTOR VEHICLE CDL:C
CONV 09/03/2003 10/27/2009
SPEIEDING
COURI: OH 2
CASZ NO: OH 031113074850
I COPERCIAL MOTOR VERICLE CDL:C
CONV 02/22/2004 02/22/2004
SPIZEDING 075/€3
COURT: MM 2
CASE NO: MM 040405121204
I COMMERCIAL MOTOR VEHICLE CDL:C
CONV  09/11/2004 09/22/2004
SZAT BILT VICLATION
COURT: OH . o
CASB NO: OH 041006192526
TH FTANTOCTRT UATAN tTUTET?  ANT.s




cony

CONY

ICOHNV

CONY

CONV

CONY

'
i8/12/2004

12/12/2004
02/13/2005

01/03/3006

03

~,
»
w

/2007

04/10/2007

0370372009

03/05/2003

08/1372009

A4/04/2008

Py s s wn v ——a

0172472005

DRIVING ¥WRONG SIDZ OF ROAD

COURT: LA

CAS2 NO: LA 030316093227

IR COMMERCIAL MOTOR VEHICLE COL:C
0172472008

UNSAFZ LANE MOVEMENT

COURT: LB

CASZ NO: LA 6834238
0372972005

SPEIDING 076/60

COURT: GAS CITY CITY

CASE NO: 27H010502IF01144¢
03/14/2008

NON-POINTABLE VIOLATION

COURT: MD

CASZ HO: ¥D 060317082102

IN COMMERCIAL MOTOR VEHICLE CDL:C
05/21/2007

KON-POINTASLE VIOLATION

COURT: HAGZRSIOHN TOWN

CAST NO: 291010704IF1353

IN COMMERCIAL MOTOR VEHICLE CDL:C
0570272907

KOH-FOINTABLZ VIOLATION

COURTI: FA

CASE NO: PR MQB436798
0472472099

SPEEZDING 970/€5

COURT: LAGAANGE SUPZRICR

CASZ NHO: 44D010803IF01141

IN COMMERCIAL MOTOR VEHICLE CDL:C
03711/2008

SPZIDING

COURT: OHMUW

CASS NOQ: ORMUN
04/03/2009

NOW-POINTABLZ VIOLATION

COURI: WAYWZ SUFZRIOR &3

CASE NO: 39D030902I71291

IR COMMERCIAL MOTOR VEHICLR CDL:C
11/17/2009

HON-POINTASLE VIOLATION

COURT: LAKE SUP DIVISION 4

CASE HO: 450120905IF03321L

IN COMMERCIAL MOTICR VEHICLE CDL:C

of Consofidaled Report -

0
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o | SKIP TRACING, INC. PLAINTIFF'S
~ | P.0. BOX 286 EXHIBIT -
METUCHEN, NJ 08840 _E
TEL: (732) 548-7741 FAX: (732) 548-8026 ‘

CONFIDENTIAL SKIP TRACE REPORT & INVOICE

Prepared for;
HENNESSY & WALKER
142 WEST MARKET STREET Dats CASE/CLAIM #
WEST CHESTER, PA 19382
ATTN: LAUREN MORGAN 3/11/2009 NATIN330
ITEMS . " REPORT:

ADDRESS SEARCH

: DRIVERS LICENSE ABSTRACT
INSURED/PLAINTIFF: | NATIONWIDE INSURANCE A/S/0 CHARLES LEPINSKI
DATE OF LOSS: | 12/09/2006 ;‘ f A D
NAME: | ANTHONY B. JACKSON' ! o P
ADDRESS: | 6658 EAST 45TH STREET o
CITY, STATE, ZIP: INDIANAPOLIS, IN 46226 ; ‘5}.
TELEPHONE: | 317-542-8312 : - s .
SOCIAL SECURITY: P r o b
DRIVER LICENSE #: | 8942762746 R :
DATE OF BIRTH: | 05/09/1955
EMPLOYMENT:
ADDRESS:
CITY, STATE, ZIP: |-
TELEPHONE:
POSITION:
INCOME $:
BANK:
BANK ADDRESS:
CITY, STATE, ZIP:
TELEPHONE:
BANK ACCOUNT #
BALANCE $;
REAL PROPERTY:
COMMENTS: |INDIANA D RECORDS INDICA THE NAME ASSOCIATED WITH DRIVER LICENSE NUMBER
8942762746 1 ONY B. JACKSON-SEE COPY. DIRECTORY ASSISTANCE LISTS PHONE

NUMBER 317-542-8312 10 C. JACKSON AT 6658 E 45TH ST, INDIANAPOLIS_IN 46226, POSTAL
RECORD

"TONY' JACKSON RECETVES MATL, AT THI LOCATION-SEE COPY. OUR

NEIGHBORHQOD SEARCH INDICATED ANTHONY AKA TONY JACKSON LIVES AT THIS
LOCAY lON .

Total $145.00
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Object required
ANTHONY B JACKSON
6658 E 45TH ST INDIANAPOLIS IN 462263

Licensa Number 8942762746

License State )

Licensa Status VALID

Licanse Class A

Issued Data 20080506

Expiration Date 2012050

Rastrictions 9GLASSES OR CON

Driver's Info. TACT,S;M HT:6 0 WT:250 EC:BROW
Date of Birth i 05/09/1955

Report Data

wxwer MISCELLANEOUS AND STATE SPECIFIC INFORMATION *#*++*
CDL Expixre Data: 05/09/2012
COL As Of Date: 05/06/2008
SR22Code : SR22 not needed
8R50C0de:SR50 not needed
Reinstatement Feas Count:0
Reinatatement Fees Amount:0
Insurance Feeg Count:0
Insurance Fees Amount:0
REMARKY )
Driver safety Program (DSP) completed on 7/22/2008 12:00:00 AM for
4 points |
ID Card voluntarily =urrendered on 5/6/2008 10:10:05 AM

. briver gafety Program (DSP) completed on 12/28/2005 for 4 points
Priver Safety Program (DSP) completed on 02/13/2004 for 4 points
DRIVER ADDRESSES

T T T S S e e e e e e R AT e e e e e e

LICENSE CLASS...........¢ A

LICENSE DESCRIDTION..... : A

LICENSE TYPE............ : CHAUFFEUR

LICENSE STATUS.......... * VALID

EXPIRATION DATE...... «..3 2012-05-09

ENDORSMENTS. v s vt vsauss. .t LIQUID BULK/CARGO MK,DOUBLE/TRIDLES
ENDORSMENTS DESCRIPTION: LIQUXD BULK/CARGO TANK,DOUBLE/TRIPLES
VIOLATIONS : '

2008-03-05 2008-03~11 EVENT TYPE..........:; VIOLATION
DESCRIPTION......,..: SPEEDING

COURT/AGENCY ... .....: OHMUN

POINTS .. ...vviivneeat 2.0

https://www.locateplus.com/VehicleSearch/vaeport.asp?searchType-REPORT&CODE.«. 3/10/2009
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MISCELANIOUS........: Activa Indicator: 0.

ACD. it tiiansnaaenas: 592

2008-03-03 2008-04-24 EVENT TYDE......... i VIOLATION
DESCRIPTION......... : SPEEDING 70/65
COURT/AGENCY........: LAGRANGE SUPERIOR
PONTS . s ivvnrrsree-at 2.0

COMMERCIAL VEBICLE..: YES

MISCELANIOUS........: Activa Indicator: 1.
ACD.............._...: 892

2007-04~10 2007-05~02 EVENT TYPE.......
DESCRIPTION.....

«+s: VIOLATION

COURT/AGENCY+ . :0...,: PA

POINTS .. vvvvrsveeraz: 0.0

MISCELANIOUS........: Aative Indicator: 1.

ACD. .. it e XX

32007-03-25 2007-05-21 EVENT TYPE.......... : VIOLATION
DESCRIPTION, ........: NON~-POINTARLE VIOLATION .
COURM/AGENCY........ : HAGERSTOWN TOWN

POINTS .. vvvvvrsnansst 0.0

COMVERCIAL VERICLE..: YES

MISCELANIOUS........: Active Indicatox: 1.
ACD... . vvv s PR A 6 0 4

2006-01-08 2006-03-14 EVENT TYPE...... ... .: VIOLATION
DESCRIPTION.........: NON-POINTABLE VIOLATION
COURT/AGENCY........: MD

POINTS..............: 6.0

COMMERCIAL VEHICLE..: YES

MISCELANIOUS........ ! Active Indicator: 0.
BCD\vs vt e e aeea. .t 200K '

2005-02-13 2005-03~29 EVENT TYPE..........: VIOLATION
DESCRIPTION.........: SPEEDING 76/60
COURT/AGENCY........ T GAS CITY CITY
POINTS......00000a0.: 4.0

MISCELANIOUS........: Active Indicator: 0.

BCD. i ivvrienianee.. ! 892

2004-12-12 2005-01-24 EVENT TYPE..........: VIOLATION

DESCRIPTION. ........: UNSAFE LANE MOVEMENT
COURT/AGENCY.. . .....: LA

POINTS..............: 4.0 .
MISCELANIOUS........; Active Indicator: 0.

L R M42

2004-12-12 2005-01-24 EVENT TYPE... ce--...? VIOLATION
DESCRIPTION.........: DRIVING WRONG SIDE OF ROAD

https://www.locateplus.com/VehicleSearch/vaeport.asp?searchType=REPORT&CODE... 3/10/2009
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COMMERCIAL VEHICLE..: YES
MISCELANIOUS........! Active Indicator: O.
CACD. i aiaiaiiae....: MAO

2004-09-11 2004-09-22 EVENT TYPR.__...... +.-t VIOLATION
DESCRIPTION.........: SEAT BELT VIOLATION
COURT/AGENCY........: OH

POINTS. ... ....u.... : 0.0

COMMERCIAL VEHICLE..: YES

MISCELANIOUS........: Active Indicator: 0.

o, T Fod '

2004-02~22 2004-02~22 EVENT TYPE..........: VIOLATION
DESCRIPTION.........: YPEEDING 75/65
COURT/AGENCY........: NM

POINTS......0vaeuauat 2.0

COMMERCIAL VEHICLE..: YES

MISCELMNIOUS........: Active Indicatox: 0.

ACD. ................: 892

2003-09-03 2003-10-27 EVENT TYPE.......... : VIOLATION
DESCRIPTION.........: SPEEDING

COURT/AGENCY........: OH

POINTS . .......civuuas 2.0

COMMERCIAL VEHICLE..: YES

MISCELANIOUS........: Active Indicator: 0.

ACD. ... i, ..: 892

2003-06-07 2003-06-07 EVENT TYFE..........: VIOLATION
DESCRfPTION.........: SPEEDING

COURT/AGENCY........: OH

FOINTS....coc00uuu..t 2.0

COMMERCIAL VEHIGCLE..: XES

MISCELANIOUS........: Active Indicator: 0.

Y ad » s52

2003-02-12 2003-02-21 EVENT TYPR..........: VIOLATION
DESCRIPTION. . ...... : NON-POINTABLE VIOLATION
COURT/AGENCY........: OH

POINTS....vviinnenannt 0.0

COMMERCIAL VEHICLE..: YES

MISCELANTIOUS........: Active Indicator: 0.

ACD. i i vi it el XXX

2002-01-25 2002-08-01 EVENT TYPE..........: VIOLATION
PESCRIRTION.........: SREERING 68/55
COURT/AGENCY........: OH

POINTS....... R : 2.0

COMMERCIAL VBHICLE..: YRS

https://www.locateplus.com/VehicleSearch/vaeport,.asp?séarchType=REPORT&CODE... 3/10/2009
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MISCELANIOUS........: Active Indicator: 0.
ACD. . . ivsverennn...t 892

RERORT PROCESS COMPLETE
End of Raport

hitps:/Awww.locateplus.com/Vi ehi‘cleSearch/vaeport.asp?searchType=REPORT&CODE.. . 3/10/2009
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Yt PO Box 286
*Metuchen, NJ 08840
7323489740
FAX 732-548-8026
Date: Mar3,2009
RiD

' ".Skip.Tracing Inc.

POSTMASTER
INDIANAPOUIS, IN 46226

REQUEST FOR CHANG}: OF ADDRESS OR BOXHOILDER
INFORMATION NEENED TOR SERVICE OF LEGAL PROCESS

-Please furnish (he new address or the name and sueel address (i a box.holder) for the following:

NAME: ‘TOMNY B.JACKSON
ADDRESS; 6658 E45TH ST, INDIANAPOLIS, IN 46226

The following is provided in accordance with 39CI265.6(DY6)IT). THERE 1S NO FEE [FOR
PROVIDING BOXHOLDER INFORMA TION. T fee for providing change of address jnformation is
waived in accordance with 39CFR 265.6 (d) (1) and (2) and corresponding Administrative Support Manua)
35244 ’ i
1. Capacily of Requoster: PROCESS SERV[ER o
2. Statute or regulation that empowers me 1o serve process:  NJSTATUTE  45:)9.22

NEW JERSEY STATYE POLICT; 'R VAT D‘E'}'].';'le'IVE LICENSE NUMBER 4323
3. The names ol all pasties known to (he litigittion: _rewRéssvawalden, £so. vs s, sacksoN
4. The court in which (he case hus bech or will be heafd: ; WRRON COUNTY SPEGIAL ML PART
5. The dockel or other identifying pumbr. if one hus been issucd: e,
6. The capacity in which the individua) is to bo served: DEFENDANT

WARNING

The submission of false information to obtain and wse chunge of address infurmation for any purpose other
than the service of legal procass in connection with actual ot prospective litigation could result in criminal
punalties including a fine of up to $10,000.00 or imprisonment or (2) to avoid payment of the fec for
change of address information ol not maore than 3 veurs or hoth (Title 17 U.S.C. Scction 1007).
T certify that the above information is truc und thit the address information is needed and will be used
solely for suivice of legal process.

's’.,';»g? N . e y,;f/,. -".. o
. v_’,r' % LAy £ g e
T W At
Signature ' PO BOX 286
THOMAS BLLACK METUCHEN, NJ 08840

S NOT KNOWN AT ADDRIESS

TOR POST OFFICE USE ONLY

700D AS ADDRESSED NEW ADDRESS

— MOVED LEFT NO FORWARDING ADDIIRS

NO SUCH ADDRIESS

06




PLAINTIFF'S

EXHIBIT : BRESLIN SPECIALIZED SERVICES
) ‘ ‘ i P.0. Box 325 ' Philadelphia
-_— Upper Darby, PA 19082 3:;?:;;2::]“
(610) 734-1647 Process Servers
AFFIDAVIT OF SERVICE
PLAINTIFF(S) A ' COURT TERM & NO. COUNTY
Nationwide Mutual Insurance Company 08-337-CD CLEARFIELD
DEFENDANT(S) DATE RECEIVED SERVE BY
Andrew B. Jackson ‘ 2-2-10 3-2-10
SERVE AT xcekig] Civil Action _complaint {J Subpoena
6658 East 45th Street [ Summons [J Other
Indianopolis, IN 46226 L] writ of :
SPECIAL INSTRUCTIONS
Served and made known to . )
on the day of , 20 ,at o'clock, M.,
at - v , County of

Commonwsealth of Pennsylvania, in the manner described below:
O Defendant(s) personally served.
O Adult family member with whom said Defendant(s) resida(s). Relationship is
J Aduttin charge of Defendant's residence who refused to give name or relationship.
O Manager/Clerk of place of lodging in which Defendant(s) reside(s), authorized to accept deliveries of U.S. Mail.
O Agent or persoa In charge of Defendant’s office or usual place of business. .

=] an officer of said Defendant company.

0 Other ' .
DESCRIPTION AGE HEIGHT WEIGHT RACE SEX OTHER
Oonthe___9Q  dayol _FrRE060, ,2020 at__ 4 ST o'clock, A M.,

Defendant notfound because: J Moved ! ,G’ Unknown O NoAnswer O Vacant O Other
[/ivk wons Yo Chtotyw Jhcesow Pesperi™ oe o Yenns
NAME OF SERVER Swomn to & subscribed before me this
Lieged 2

Pﬁ?man J.Cortaqg bein duly sworn according to law, certify that
| am eighteen years of age orlolder and that | am not a party to the action or an
employee or relative of a party.

| verify that the statements made in this affidavit and return of service are
true and correct. | understand that false statements herein are made subject to
the penalties of 18 Pa.C.S. § 4904 relating to unsworn falsification to authorities

NANGCY )
Marion County
My Commission Explres
July 18, 2017

ST =

" Sherift Process Server /Cempeteat-Adult_,
DEPUTIZED SERVICE C
Now, this day of _ 20 , | do hereby deputize the Sheritf of County.
toservethis O Summons (O Complaint O Other and make return thereof and according to Law.
By (Competent Adult) ‘ County Sheritf's Check §
Law Firm Hennessy & Walker . ATTEST
Attorney’s Name __ T 2ul J. Hennessy , For_  Plaintiff . PRO PROTHY

Address - 142 West Markst Strast
West Chester, Pa 19382

Telephone # __. olbU=asl-a/al " Identification # 65396 DATE

©1990 Philadelphia Assoc. of Professional Process Servers



: In the Court of Commion Pleas

é/s/o Charles Lepinski ' : Clearfield County, Pennsylvania
Vs. ~ : Civil Action Law
Andrew B. Jackson et al :NO: 08-337-CD

ORDER

AND NOW, this__) 7"y of ﬁrwg uS+ 2010, upon
consideration of Plaintiffs’ Petition for Alternative Service and Memorandum of Law

in support of; it is hereby ORDERED that Plaintiffs shall be permitted to serve the

Deféhdant, Andrew B. Jackson a/k/a Anthony B. Jackson by MAILING (certified and
regular) to the premises located at:.

6658 East 45™ Street
Indianapolis, IN 46226

BY THE COURT

/S/ Fredric J Ammerman

¥4

thisloboatme
. 344 :..if.'"s‘.'.:"f U¥ ﬁ"@ @ﬂgan&ﬂ
Blsten e k] in Ehis case,

(e

<&

Ais 17 2018

ottt
Prothonotary/
Clerk of Courte

oaet,




Hennessy, Esquire
lennessy & Walker Group, P.C.
42 W. Market Street

est Chester, PA 19382

COUNTY OF CHESTER
17,2010.
yworn to and subscribed

q
before me this /0™ day
qf DECEmMpER ,2010.

TVARY UBL /

11 COMMONWEALTH OF PENNSYLVANIA
NOTARIAL SEAL

Marisa Dg Feo, Notary Public

Westtown Twp

COMMONWEALTH OF PENNSYLVANIA:

410-431-2727
Attorney LD. 65396 Attorney for Plaintiff
Nationwide.Mutual' Insurance Company : In the Court of Common Pleas
d/s/o Charles Lepinski : Cle'c_lrﬁeld County, Pennsylvania
Y'S. : Civil Action Law
fm&ew B. Jackson et al ' :NO: 08-337-CD

AFFIDAVIT OF SERVICE

[Paul J. Hennessy, Esquire, being duly sworn according to law, deposes and says that
qn September 2, 2010 Plaintiff did send a true and correct copy of the complaint to
'IPefendant by regular and certified mail, pursuant to the Court Order dated August

aul J. Heprfessy, Esquire
Hennessy & Walker Group, P.C.

| hereby certify ‘iis o be a true
and attested copy of the original
statement filed in this case.

BES 13

5

il

' (il o kL,
Attest. Prothonalary/
Clerk of Courts




Paul J. Hennessy, Esquire
Hennessy & Walker Group, P.C.
142 W. Market Street, Suite 2
West Chester, PA 19382
610-431-2727

Attorney .D. 65396 Attorney for Plaintiffs
Nationwide Mutual : In The Court of Common Pleas
Insurance Company : Clearfield County, Pennsylvania
a/s/o Charles Lepinski : Civil Action Law

v. : No. 08-337-CD

Andrew B. Jackson

And

Virgil J. Flannery

Memorandum of Law

Issue: Whether Defendant’s Preliminary Objections pursuant to Lamp v. Heyman, 366

A.2d 882, 469 Pa. 465 (1976), should be granted when the Defendant evaded service of
Plaintiffs Complaint by failing to claim certified mail at the subsequent address of
service, and failing to accept personal service from the process server?

Suggested Answer: No, the Defendant offers its preliminary objections without clean

hands. The Plaintiffs made a good faith effort to effectuate service of the Complaint, and
had previously attempted service at the subsequent address of service after the initial
filing of the Complaint. In addition the Plaintiffs performed investigative searches to
locate an alternative address of service, but determined the Defendant was avoiding
service. Any delay or prejudice caused to the Defendant is a result of the Defendants
actions avoiding service of Plaintiffs Complaint by failing to accept certified mail sent to

the eventual address of service, and failing to accept service from the process server.




Issue: Whether Service was properly effectuated upon the Defendant Jackson pursuant to

the Court Order granting Alternative Service.

Suggested Answer: Yes, absent the Court Order granting alternative service the Plaintiffs

would be required pursuant to Pennsylvania Rule of Civil Procedure 404 to have the
Defendant sign/accept the certfied mail addressed to his residence as the Defendant
contends in its preliminary objections. However, pursuant to the Court Order of August
17, 2010, Plaintiffs were permitted to serve the Defendant Andrew B. Jackson a/k/a
Anthony B. Jackson, who resided out of state by mailing the Complaint by mailing
Plaintiff’s Complaint regular and certified mail. The Defendant avoided service of
Plaintiffs Complaint by failing to accept the certified mail address to his residence on
numerous occassions, and the subsquent attempt by the process server the Plaintiffs were
granted. The green card was not returned to Plaintiffs counsel by the United States Postal
Service. The grant of the Court Order did not require the Defendant who was avoiding

service of Plaintiffs Complaint to sign for the certfied mail.

Issue: Whether the Defendant is permitted by the Pennsyvlania Rules of Civil Procedure
to raise affirmative defenses as Preliminary Objections to Plaintiffs Complaint?

Suggested Answer: No, the Defendant is not permitted to raise affirmative defenses

concerning in its preliminary objections, but may only filé preliminary objections
pursuant to Pennsyvlania Rule of Civil Procedure 1028, which permit preliminary
objections in regard to (1) lack of jurisdicition, (2) failure of pleading to conform to law

or rule of Court or inclusion of scandalous or impertient matter; (3) insufficient




specificity in a pleading; or (4) legal insufficientcy of pleading (demurrer); (5) lack of
capcity to sue; and (6) pendancy of a prior action. The Defendant Jacksons asserts its
preliminary objections concern legal insufficientcy of pleading, but its preliminary
objections do not relate in any manner to the sufficientcy of pleading of Plaintiffs
Complaint, thus the preliminary objections are procedurally incorrect, and should be
stricken. |

Issue: Whether the Defendémt is precluded from raising identical issues previously
litigated before Court by co-defendant Flannery, On December 6, 2010, for which
Defendant Jackson did not present a brief, or appear at the hearing?

Answer: Yes, the Defendant’s Preliminary Objections concern issues that have
previously been determined by the Court, and Defendant’s preliminary objections

concedes it received notice of the prior hearing.

Factual Background:

Plaintiff’s commenced the above captioned matter on November 26, 2008, in the
Clearfield County Court of .Common Pleas seeking to recover property damages
sustained on or about December 9, 2006, at or near on or about at or near Route 80 in
Lawrence Township,Clearfield County, Pennsylvania. Plaintiffs alleged that Defendant
Flannery operating a 2007 Pierce Quantum, WI tag # MV8331DT, and Defendant
Jackson while operating the aforesaid 1997 Freightliner negligently struck Plaintiffs
insured’s 1998 Kenworth tractor trailer causing damages in the amount of $34,024.65.

Upon filing Plaintiffs Complaint within the statutory period the Plaintiffs

immediately attempted service of Plaintiffs complaint upon the Defendant at the eventual




address of service 6658 East 45™ Street. The Plaintiff has made a diligent effort to move
the present matter forward by attempting to effectuate service upon co-defendant Jackson
on numerous occassions, and locate a valid address for the Defendant. Attached hereto
are Exhibits “A” through “H” demonstrating Plaintiffs good faith effort to serve Plaintiffs
Complaint upon the Defendant.

Service of Plaintiffs Complaint was effectuated upon Jackson in accordance with
the Court order granting alternative service on August 17, 2010. As stated in Plaintiffs
Motion for Alternative Service the Defendant evaded service of Plaintiffs Complaint on
numerous occassions by attempting service by certified mail and personal service.
Plaintiffs effectuated service on September 2, 2010, by mailing Plaintiff’s complaint by
certified and regular mail pbstage prepaid return service request, pursuant to the Court
Order. A true and correct copy of the affidavit of service is attached hereto as Exhibit
“H.” On November 17, 2010, co-defendant Flannery, filed a motion seeking judgment for
non-pros, raising identical issues to the co-defendant’s Jackson’s Preliminary Objections
seeking dismissal of Plaintiff’s Complaint. The co-defendant Flannery’s Motion for
Judgment of Non Pros was dismissed by the Court. The Defendant Jackson did not
appear at the hearing or submit a brief concerning the motion, despite receiving notice of
the hearing as noted in Defendant Jackson’s preliminary objections. The Defendant
presents the present preliminary objections raising indentical issues as contained in co-

defendant’s motion previously litigated before the Court on December 16, 2010.

Legal Arsument:




Prior to the decision in Lamp v. Heyman, 469 Pa. 465, 366 A.2d 882 (1976), “the

rule was that an action commenced but not served within the statutory period was
sufficient to toll the statute [of limitations] for an additional period equal to the length of

the statutory period.” Williams v. Southeastern Pennsyvlania Transportation Authority,

585 A.2d 583, 584 (Pa. Cmwlth. 1991). the Pennsyvania supreme court, in Lamp,
qualified the rule to “avoid the situation in which a Plaintiff can bring an action, but, by
not making a good-faith effort to notify a defendant, retain exclusive control over it for a
period in excess of that permitted by the statute of limitatic;lls.” Id. at 478,366 A.2d at
889. “A writ of summons shall remain effective to commence an action only if the
Plaintiff then refrains from a course of conduct which serves to stall in its track the legal
machinery he has just set in motion.” Id. It was subsequently held by the supreme court
that “Lamp requires of Plaintiffs a good-faith effort to effectuate notice of

commencement of the action.” Farinacci v. Beaver County Industrial Development

Authority, 510 Pa. 589, 594, 511, A.2d 757, 759 (1986)

In the present matter the Defendant is not entitled to a judgment on the pleadings
or dismissal of Plaintiffs Complaint, by virtue of successfully evading service of process.
The Defendant must establish that the Plaintiff engaged in a course of conduct to stall the
legal machinery. To the contrary, the Defendant acted in a course of conduct to stall the
legal machinery, by intentionally avoiding service of Plaintiffs Complaint. Immediately
following the filing of Plaintiffs Complaint, service was attempted by Plaintiffs at a valid
addresses for the Defendant in good faith to complete proper service.

A party who seeks the equitable relief provided by the entry of a judgment of non

pros must do so with clean hands. m citing Mudd v. Nosker Lumber, Inc., 443 Pa. Super.




483, 662 A.2d 660 (1995). In the present matter the Defendant Jackson avoided previous
attempts of service at 6658 E. 45" Street, Indianapolis, IN 46226. The Defendant’s
asserts in its preliminary objections that the Defendant is entitled to dismissal of Plaintiffs
Complaint, because service was not effectuated upon the Defendant until after the
Plaintiff was granted the motion for alternative service.

The Defendant’s Preliminary Objections further contends to effectuate service
Plaintiff must be in possession of the green card signed by the Defendant, which was not
returned to Plaintiffs counsel from the postal service. Absent the Court Order granting
alternative service the Plaintiffs would be required pursuant to Pennsylvania Rule of Civil
Procedure 404 to have the Defendant sign/accept the certfied mail addressed to his
residence as the Defendant contends in its preliminary objections. However, pursuant to
the Court Order of August 17, 2010, Plaintiffs were permitted to serve the Defendant
Andrew B. Jackson a/k/a Anthony B. Jackson, who resided out of state by mailing the
Complaint by mailing Plaintiff’s Complaint regular and certified mail. The Defendant
avoided service of Plaintiffs Complaint by failing to accept the certified mail address to
his residence on numerous occassions, and the subsquent attempt by the process server
the Plaintiffs were granted. The grant of the Court Order did not require the Defendant
who was avoiding service of Plaintiffs Complaint to sign for the certfied mail. Plaintiffs
effectuated service of the Complaint upon the Defendant by mailing the complaint to the
Defendant by certfied and regular mail postage prepaid return service requested, and
same was not returned to Plaintiffs. A true and correct copy of the affidavit of service is

attached hereto as Exhbit “H.”




Conclusion:

The Plaintiff has made a good faith effort to locate and serve the Defendant with
Plaintiffs Complaint, therefore the Defendant is not entitled to dismissal of Plaintiffs
Complaint. To the contrary, the Defendant has acted in bad faith avoiding service of

Plaintiffs Complaint. Numerous attempts were made at the evetual address of service.

WHEREFORE, Plaintiff’s respectfully request this honorable Court dismiss Defendant’s
Preliminary Objections, and require the Defendant to file an Answer to Plaintiffs

Complaint within twenty days.

Hennessy & Walker Group,




COMMONWEALTH OF PENNSYLVANIA :

COUNTY OF CHESTER 1SS

The undersigned veriﬁés that the facts contained herein are true and correct.

The undersigned understands that false statements herein are made subject to the
penalties of 19 Pa. C.S. Section 4904, relating to unsworn falsification to
authorities. -

If applicable, this affidavit is made on behalf of the Plaintiff(s); that the said
Plaintiff(s) is/are unable and unavailable to make this verification on its/his/her
own behalf within the time allotted for filing of this pleading, and the facts set forth
in the foregoing pleading are true and correct to the best qf counsel’s knowledge,
information and belief.

This verification is made pursuant to Pa. R.C.P. 1024 and is based bn interviews,

conferences, reports, records and other investigative material in the file

il Flocs,
A

Dated: l"t_l‘\ ” “
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Paul J. Hennessy, Esquire
Hennessy & Walker Group, P.C.
142 W. Market Street, Suite 2
West Chester, PA 19382
610-431-2727

Attorney 1.D. 65396

Attorney for Plaintiffs

Nationwide Mutual
Insurance Company
a/s/o Charles Lepinski
V.

Andrew B. Jackson
And

Virgil J. Flannery

: In The Court of Common Pleas
: Clearfield County, Pennsylvania
. Civil Action Law

: No. 08-337-CD

CERTIFICATION OF SERVICE

[ hereby certify that I have served a true and correct copy of the Plaintiffs
Reply to Defendant’s Preliminary Objections and Memorandum of Law upon
the Defendant’s counsel on April 21, 2011 by First Class United States mail,
postage prepaid addressed as follows:

Susan D. Garrard, Esquire

Law Office of Joseph S. Weimer

975 Two Chatham Center
Pittsburgh, PA 15219

James R. Hankle, Esquire

Sherrard, German, & Kelly, P.C.

28" Floor, Two PNC Plaza
620 Liberty Avenue
Pittsburgh, PA 15222

. essy, Esquire
Hennessy & Walke




Nationwide Mutual : In The Court of Common Pleas

Insurance Company : Clearfield County, Pennsylvania
a/s/o Charles Lepinski : Civil Action Law

V. : No. 08-337-CD

Andrew B. Jackson

And

Virgil J. Flannery

ORDER

AND NOW, this day of , 2011, upon

consideration of Defendant Jackson’s Preliminary Objections to Plaintiff’s
Complaint and Plaintiffs Reply thereto it is hereby ordered and decreed that
the Defendant’s Preliminary Objections to Plaintiffs Complaint are denied. It
is further ordered that the Defendant shall file an Answer to Plaintiffs

Complaint within twenty days (20) from the date of entry of this Order.

BY THE COURT:
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NATIONWIDE MUTUAL INSURANCE
COMPANY a/s/o CHARLES LEPINSKI,
Plaintiff

1

10C LawsLiba
@

ANDREW B. JACKSON and
VIRGIL J. FLANNERY,
Defendants
OPINION

Presently before the Court are preliminary objections filed by Defendant Andrew B.
Jackson,' challenging this Court’s jurisdiction for lack of service. For the reasons that follow,
the Court concludes service was properly effectuated and denies Mr. Jackson’s preliminary
objections.

On February 27, 2008, Plaintiff Nationwide Mutual Insurance Company, as subrogee of
Charles Lepinski, filed a complaint in negligence against Mr. Jackson and Virgil 1. Flannery®
for damages caused in a motor vehigle accident which occurred on December 9, 2906. On
April 7,2008, Mr. Flannery filed an answer and new matter. Plaintiff, however, was unable to
serve Mr. Jackson with a copy of the complaint and filed a preacipe to reinstate the complaint
on April 13, 2009. Plaintiff reinstated the complaint a second time on January 21, 2010. On
August 16, 2010, Plaintiff filed a motion for alternative service accompanied by an affidavit,
both of which detailed its efforts to locate Mr. Jackson. This Court granted said motion on
August 17,2010, permitting Plaintiff to serve Mr. Jackson by mailing original process to Mr.

Jackson via certified and regular mail. Thereafter, Plaintiff reinstated the complaint for a third

" Originally identified as Andrew B. Jackson, it has since been learned that the true identity of the defendant is
Anthony B. Jackson.
2 Mr. Flannery is a party to the case but not the preliminary objections. -




time on August 27, 2010. Plaintiff’s affidavit of service indicates it served Mr. Jackson using
the above method of court-ordered alternative service on September 2, 2010. On December 20,
2010, counsel for Mr. Jackson entered her appearance, and on April 7, 2011, the preliminary
objections, which are the subject of this opinion, were filed on Mr. Jackson’s behalf. Plaintiff
filed an answer to the preliminary objections on April 25, 2011, arguing Mr. Jackson was
avoiding service and because of unclean hands, he should be precluded from raising this issue.
Argument on the preliminary objections was held on May 19, 2011. Both parties had
previously submitted briefs, so the matter is now ripe for decision.

As an initial matter, the Court notes a preliminary objection is a proper basis for
challenging the court’s jurisdiction over a party. See Pa. R.C.P. 1028(a)(1). See also Ramsay v.
Pierre, 822 A.2d 85, 89 (Pa. Super. 2003) (“Proper service is a prerequisite to a court acquiring
personal jurisdiction over a defendant.”). Therefore, if no service was made or service was
defective in some manner, the Court must sustain the preliminary objections, as it would not
have in personam jurisdiction over the party.

Here, Mr. Jackson alleges he never received service. Additionally, he alleges that
service was improperly attempted using regular mail. Finally, he alleges that service has not
been accomplished within the applicable statute of limitations. The Court will address the last
argument first. |

As a general rule, the filing of a complaint tolls the statute of limitations for an
additional period equal to the length of the statutory period. Williams v. SEPTA, 585 A.2d 583,
584 (Pa. Commw. 1991). The Pennsylvania Supreme Court in Lamp v. Heyman, 366 A.2d 882
(Pa. 1976), conditioned the rule upon the plaintiff’s good faith effort to serve the complaint. A
good-faith effort is a factually driven determination made on a case-by-case basis. Ramsay,

822 A.2d at 90.




[IJt is not necessary the plaintiff's conduct be such that it constitutes some
bad faith act or overt attempt to delay before the rule of Lamp will apply.
Simple neglect and mistake to fulfill the responsibility to see that
requirements for service are carried out may be sufficient to bring the rule
in Lamp to bear.

Id. (quoting Rosenberg v. Nicholson, 408 Pa.Super. 502, 597 A.2d 145, 148 (1991)).

The filing of a complaint is effective only if the plaintiff then refrains from a course of
conduct which serves to stall in its tracks the legal machinery he has just set in motion.” Lamp,
366 A.2d at 889. A plaintiff may also seek to reinstate the complaint “at any time and any
number of times.” Pa. R.C.P. 401(b)(2). Again, the only requirement is that it be done in good
faith so as to toll the statute of limitations. See Lamp, 366 A.2d 882.

In the instant action, the motor vehicle accident occurred on December 9, 2006. The
normal statute of limitations on a negligence action is two years. Thus, the suit must be
commenced no later than December 9, 2008. Here, Plaintiff filed its complaint on February 27,
2008, which was before the statutory period expired. The filing of the complaint (and the
subsequent reinstatements), therefore, would toll the statute of limitations so long as Plaintiff
did not stall the legal machinery and attempted in good faith to effectuate service.

The Court finds Plaintiff made a good faith effort to serve Mr. Jackson during the
course of this litigation. Plaintiff’s attempts at service include:

o A certified letter mailed March 3, 2008, which was returned “unclaimed.” See
Motion for Alternative Service, August 16, 2010.

e Hiring Skip Tracing, Inc., to locate Mr. Jackson, report dated March 11, 2009.
See Exhibit E of Plaintiff’s Reply.

o A certified letter mailed April 15, 2009, which was returned “unclaimed.” See
Exhibit D of Plaintiff’s Reply.’

o Sending a process server to Mr. Jackson’s address to attempt personal service
on February 9, 2010, at 4:50 p.m.; returned as not made (“unknown to Carolyn
Jackson resident of 20 years). See Exhibit F of Plaintiff’s Reply (Breslin
Specialized Services’ Affidavit of Service).

e Obtaining Mr. Jackson’s driver’s record from ChoicePoint Inc., report dated
June 9, 2010. See Exhibit C of Plaintiff’s Reply.

3 Said letter was addressed to Andrew B. Jackson a/k/a Anthony B. Jackson.




o A certified letter, date unknown,® which was returned as “undeliverable as
addressed.” See Exhibit A of Plaintiff’s Reply to Defendant’s Preliminary
Objections.

e Investigating the addresses on record for Mr. Jackson’s corporation. See Exhibit
B of Plaintiff’s Reply (undated AccessIndiana record).

Every attempt pointed Plaintiff to the same address for Defendant: 6658 East 45"
Street, Indianapolis, IN, 46226. Mr. Jackson’s trucking company lists this address as the
address for the registered agent and principal, both of which are Mr. Jackson. See Exhibit B.
The police report lists the above address,” as does the driver’s record report. See Exhibit C.
Skip Tracing utilized a number of methods to confirm the above address was correct. First, it
searched Indiana Department of Motor Vehicle Records, which indicated the license belonged
to Mr. Jackson at the above address. Second, it called directory assistance, which listed the
phone number provided to police as belonging to C. Jackson at the above address. Third, it
inquired of the post office as to Mr. Jackson’s address, which it confirmed as good as
addressed using the East 45™ Street address. Finally, it conducted a search of the
neighborhood, which revealed he lived at that location. See Exhibit E. This is clearly not a case
where Plaintiff sat idle. Rather, Plaintiff took a number of steps to locate Mr. Jackson.

Having concluded Plaintiff acted in good faith in attempting to serve the complaint or
the reissued complaints on Mr. Jackson, the Court now turns to the issue of whether service
was properly made. Believing it had the correct address, Plaintiff attempted to serve Mr.
Jackson with a copy of the complaint pursuant to one of the methods provided in the
Pennsylvania Rules of Civil Procedure, but was unsuccessful. The various certified letters

were returned “unclaimed.”

Alone, the return of a certified letter as “unclaimed” would not be enough 1o justify the

* The envelope is post-marked, but the Court cannot decipher the date due to the quality of the photocopy.
% The police report did list Andrew Jackson as the driver with the above address, but the driver’s license number
from the police report is registered to Anthony Jackson, as the driver’s record reveals. See Exhibit C.




court granting service by alternative means. “Unclaimed” mail is distinguished from certified
mail that is marked “refused” by postal authorities. Refused mail signals an intentional act to
avoid service, whereas unclaimed mail may simply signify that the addressee was away and not
capable of claiming the mail before it was returned to sender. See Harris v. Kaulius, 18 Pa. D.
& C. 3d 636 (Pa. Com. P1. 1981) (holding return of mail as “unclaimed” is not sufficient
grounds for alternative service); Kucher v. Fischer, 167 F.R.D. 397 (E.D. Pa. 1996), clarifying
July 5, 1996 order (same).

Here, though, Plaintiff undertook additional steps to ensure that the 6653 E. 45" Street
address was Mr. Jackson’s. As outlined above, it conducted an exhausted search of various
records to confirm Mr. Jackson’s identity and address, and everything indicated it was correct.
It was at this point that Plaintiff sought approval from this Court to utilize an alternative form
of service to enable it to finally serve the elusive Mr. Jackson. Pursuant to Rule 430 of the
Pennsylvania Rules of Civil Procedure, a plaintiff may move the court for a special order
directing an alternative method of service when service cannot be made under the applicable
rule. The motion must be accompanied by an affidavit stating the nature and extent of the
plaintiff’s investigation into the defendant’s whereabouts. Id. The affirmative steps Plaintiff
took to find Mr. Jackson was sufficient evidence of its good faith, permitting the Court to issue
its order that allowed service by certified and regular mail.®

Mr. Jackson is correct that no green return receipt card was filed showing he actually
received the certified letter. However, the importance Mr. Jackson places on this issue is
overstated. Ordinarily, proof of service by certified mail is made by filing the return receipt.

However, the Court permitted service not just by certified mail to the record address but also

¢ The note to Rule 430 gives examples of a good faith effort to locate the defendant, including inquiries of postal
authorities, neighbors, directory assistance, and driving records. In the case sub judice, Plaintiff or one of its
authorized agents utilized these exact methods.




by regular first-class mail. On September 2, 2010, Plaintiff’s counsel represented service was
made using the aforementioned methods. Requiring Plaintiff to also file a signed return receipt
card to effectuate service would defeat the purpose of ordering an alternative method of service
in the first place. If Mr. Jackson truly was avoiding service by ignoring notices of certified mail
before the order, what was to prevent him from continuing to do so afterward? When the Court
granted Plaintiff’s motion for alternative service, it was satisfied that the Plaintiff made a good
faith effort to locate Mr. Jackson and attempted on a number of occasions to serve him using
traditional means, which is why the Court also permitted service via ordinary mail.

Mr. Jackson seems to suggest that the only way service is proper is if the Plaintiff can
prove he actually received the letter. This is an incorrect statement of the law. “Due process,
reduced to its most elemental component, requires notice. The adequacy of this notice, as
applied to substituted service, depends upon whether it is reasonably calculated to give the
party actual notice of pending litigation.” Romeo v. Looks, 535 A.2d 1101, 1105 (Pa. Super.
1987) (emphasis added). Based on the efforts Plaintiff undertook to locate Mr. Jackson and
confirm his address not once but a number of times, the Court is satisfied that mailing a copy
of the complaint via certified and regular mail at that address was reasonably calculated to
reach him. See id. at 1105 (quoting Noetzel v. Glasgow, Inc., 487 A.2d 1372, 1377-78 (Pa.
Super. 1985) (“As long as the method of service is reasonably certain to notify a person, the
fact that the person nevertheless fails to receive process does not invalidate the service on due
process grounds.”).

Support for permitting service by ordinary mail is also found in the Rules of Civil
Procedure. Under Rule 403(1), a plaintiff may serve original process on a defendant by
ordinary mail if the defendant has refused to accept a certified copy. Service by ordinary mail

is complete if the mail is not returned to the sender within fifteen days after mailing. Id.




Although the certified letters were not returned as refused, per se, considering all evidence
points to Mr. Jackson receiving mail at the above address, it is reasonable to conclude he
would have received notice of the pending litigation via the regular mail that was sent to that
address after it was not returned to Plaintiff within fifteen days.

Furthermore, under Rule 403(2), when mail is returned as unclaimed, a plaintiff may
make service by another means pursuant to the rules. That is exactly what Plaintiff did. When
the certified letters were returned unclaimed, Plaintiff sought this Court’s approval pursuant to
Rule 430, governing alternative service, to serve Mr. Jackson by certified and regular mail. It
makes no difference to the Court that Plaintiff cannot produce a signed copy of the receipt card
from the latest certified letter.” The Plaintiff did what was required of it under the Court’s order
for alternative service, and service was property effectuated.

Based on the foregoing, the Court enters the following:

ORDER
NOW, this 8th day of June, 2011, following argument and upon consideration of the
parties’ briefs, it is the ORDER of this Court that Defendant’s Preliminary Objections be and
are hereby DENIED. Defendant shall have no more than twenty (20) days from the date of this

Order to file a responsive pleading to Plaintiff’s Complaint.
BY THE COURT,

- Sl
FREDRIC J. AMMERMAN
ident Judge

7 Plaintiff maintains, and the Court has no reason to doubt, that the card was never returned signed, unclaimed, or
otherwise by the postal service.
7
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

NATIONWIDE MUTUAL INSURANCE
COMPANY a/s/o CHARLES LEPINSKI,

Plaintiff,
v.

ANDREW B. JACKSON and
VIRGIL J. FLANNERY,

Defendant.

TO THE NEW MATTER AND ABOVE NAMED:

YOU ARE HEREBY NOTIFIED TO PLEAD TO
THE WITHIN NEW MATTER AND
CROSSCLAIM PURSUANT TO PA. R.C.P. 1031.1
WITHIN TWENTY (20) DAYS FROM THE
DATE OF SERVICE HEREOF OR A DEFAULT
JUDGMENT MAY BE ENTERED AGAINST
YOU.

LU urand!

Susan D. Garrard, quulré
Attorney for Defendant, .Qn ny B. Jackson

CIVIL ACTION - Law

No. 08-337-CD

ANSWER, NEW MATTER and CROSS
CLAIM PURSUANT TO PA. R.C.P. 1031.1
TO PLAINTIFF'S COMPLAINT

Filed on behalf of Defendant:

ANTHONY B. JACKSON
INCORRECTLY IDENTIFIED AS
ANDREW B. JACKSON

Counsel of Record for this Party:

Susan D. Garrard, Esquire
Pa. LD. #73727

LAW OFFICE OF JOSEPH S. WEIMER

" Firm #301

975 Two Chatham Center
Pittsburgh, PA 15219

412/338-3245

412/471-8748 (fax)

JURY TRIAL DEMANDED

%

William A. Shaw
prothonotaryAGlak of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

NATIONWIDE MUTUAL INSURANCE CIVIL ACTION - Law
COMPANY a/s/o CHARLES LEPINSKI,
No. 08-337-CD
Plaintiff,

V.

ANDREW B. JACKSON and
VIRGIL J. FLANNERY,

Defendant.

ANSWER, NEW MATTER and CROSSCLAIM PURSUANT TO PA. R.C.P. 1031.1
TO PLAINTIFF'S COMPLAINT

AND NOW, comes the Defendant, ANTHONY B. JACKSON incorrectly identified as
ANDREW B. JACKSON, by and through his attoméys, SUSAN D. GARRARD, ESQUIRE, and
the LAW OFFICE OF JOSEPH S. WEIMER, and hereby files the following Answer, New
Matter and Cross Claim Pursuant to Pa. R.C.P. 1031.1 to Plaintiff's Complaint and avers as
follows:

1. This Defendant is without knowledge or information to ascertain the veracity of
the allegation contained in paragraph 1. Accordingly, the same is denied and strict proof
required at time of trial.

2. This.Defendant is without knowledge or information to ascertain the veracity of
the allegation contained in paragraph 2. Accordingly, the same is denied and strict proof
required at time of trial.

3. Denied as stated. Anthony Jackson is an adult individual who resides at 6658

East 45" Street, Indianapolis, IN 46226.



4. This Paragraph is not directed towards this Defendant. Therefore, no response is
required.

5. This Defendant is without knowledge or information to ascertain the veracity of
the allegation contained in paragraph 5. Accordingly, the same is denied and strict proof
required at time of trial.

6. This Defendant is without knowledge or information to ascertain the veracity of
the allegation contained in paragraph 6. Accordingly, the same is denied and strict proof
required at time of trial.

7. Denied as stated. On or about December 9, 2006, Anthony Jackson was operating
a 1997 Freightliner XLPS 65 barring Indiana tag number 10264108. The vehicle is registered to
Anthony Jackson.

8. This paragraph states a legal conclusion ;o which no response is required. To the
extent a response may be deemed necessary, Defendant, Anthony Jackson, specifically denies
any and all allegations of negligence and damages and demands strict proof at time of trial.

9. This paragraph is not directed towards this Defendant and therefore, no response
is required.

10.(a-j)) This paragraph and its subparagraphs state legal conclusions to which no
response is required. To the extent a response is required, the same is denied. Defendant
specifically denies any and all allegations cof negligence in accordance with PA. R.C.P. Rule
1029(e). | |

11.  This paragraph states a legal conclusion to which no response is required. To the
extent a response may be deemed necessary, Defendant, Anthony Jackson, specifically denies
any and all allegations of negligence and damages and demands strict proof at time of trial.

12.  This paragraph states a legal conclusion to which no response is required. To the
extent a response may be deemed necessary, Defendant, Anthony Jackson, specifically denies

any and all allegations of negligence and damages in accordance with Pa. R.C.P. 1029(e).



13.  Defendant is without knowledge or information sufficient to ascertain the veracity
of the allegations contained in paragraph 13. Accordingly, the same is denied and strict proof
required at time of trial.

14, This paragraph states a legal conclusion to which no response is required. To the
extent a response is required, the same is denied.

WHEREFORE, Defendant, Anthony B. Jackson, incorrectly identified as

Andrew B. Jackson, demands judgment against Plaintiff, plus interest and costs of suit.

NEW MATTER

15.  Plaintiff's Complaint fails to state a cause of action against this Defendant upon
which relief may be granted. |

16.  Although not necessary to do so, this Defendant pleads the affirmative defenses of
comparative negligence, contributory negligence and assumption of the risk of the full and
complete bar to Plaintiff’s claims against this Defendant.

17.  Plaintiffs claims against this Defendant are barred in that Plaintiff’s alleged
damages were caused by the actions or inactions of a third party or parties, for whose conduct
this Defendant is neither liable nor responsible.

" 18. This Defendant affirmatively pleads that this Defendant encountered a sudden
emergency, requiring quick action on his part.

19. At all times material to this cause of action, a sudden and clear emergency arose
inside the range of the assured clear distance in front of this Defendant.

20.  Plaintiff's claims are barred by the equitable doctrines of latches, waiver, release,
accordance, satisfaction, and estoppel.

21.  This Defendant affirmatively pleads that Plaintiff has failed to mitigate its

damages.



22.  This Defendant affirmatively pleads the statute of limitations as a full and
compete bar to plaintiff’s claims to the extent that the same may be applicable.

23.  Defendant affirmatively pleads the failure of Plaintiff to serve this Defendant in
accordance with the Pennsylvania Rules of Civil Procedure.

24.  Defendant affirmatively pleads the statute of limitations as a full and complete
defense to this matter.

25.  Defendant affirmatively pleads that Plaintiff has failed to effectuate se?vice on
Anthony Jackson in'accordance with Pennsylvania Rules of Civil Procedure.

WHEREFORE, Defendanﬁ Anthony B. Jackson, .incorrectly identified as

Andrew B. Jackson, demands judgment against Plaintiff, plus interest and costs of suit.

CROSS CLAIM PURSUANT TO PA R.C.P. 1031.1

26. Defendarit, Anthony Jackson, incorrectly identified as Andrew B. Jackson,
incorporates by reference the averments contained in Paragraphs 1 through 25 of his Answer
and New Matter as though specifically restated herein.

27.  If the Plaintiff, Nationwide Mutual Insurance Company a/s/o Charles Lepinski, is
entitled to damages in this case, damages which have been specifically denied, then its injuries
and damages were the direct and proximate result of the Co-Defendant Virgil J. Flannery, who
alone is liable to the Plaintiff, or in the alternative, is jointly and severely liable to the Plaintiff

28.  In the event that it is determined that Defendant Anthony Jackson is liable to
Plaintiff for damages, a liability which is specifically denied, then Co;Defendant, Virgil J.
Flannery, is liable over Defendant Anthony Jackson for indemnification and/or contribution.

WHEREFORE, Defendant, Anthony Jackson, incorrectly identified as Andrew B.

Jackson demands judgment in his favor and against Plaintiff, Nationwide Mutual Insurance



Company a/slo Charles Lepinski, or in the alternative, demands judgment against

Virgil J. Flannery for indemnification and/or contribution.

Respectfully submitted,
LAW OFFICE OF JOSEPH S. WEIMER

By ,(
Susan B. Garrard, Esquire
Attorney for Ant eri)y B. Jackson,
Incorrectly Identified As
Andrew B. Jackson




VERIFICATION

I, Anthony B. Jackson, one of the Defendants in the within matter, do verify that the
averments of fact made in the within ANSWER, NEW MATTER and CROSS CLAIM
PURSUANT TO PA. R.C.P. 1031.1 TO PLAINTIFF'S COMPLAINT are true and correct

based upon knowledge, information and belief.

I understand that false statements are made subject to penalty of 18 Pa. C.S.A. Section

4904 relating to unsworn falsification to authorities.

Anthony Bf Jackson



CERTIFICATE OF SERVICE

I, SUSAN D. GARRARD, ESQUIRE, do hereby certify that I have mailed a true and
correct copy of the within ANSWER, NEW MATTER and CROSS CLAIM PURSUANT TO

PA. R.C.P. 1031.1 TO PLAINTIFF'S COMPLAINT by first class-mail, postage pre-paid, to the

following on the 2 ‘ day of lg(ll,w ,2011:

Paul J. Hennessy, Esquire James R. Hankle, Esquire

142 West Market Street, Suite 2 Sherrard German & Kelly P.C.
West Chester, PA 19382 28th Floor, Two PNC Plaza
(Attorney for Plaintiff) 620 Liberty Avenue

Pittsburgh, PA"~ 15222
(Attorney for Defendant, Virgii J. Flannery)

Respectfully submitted,
LAW OFFICE OF JOSEPH S. WEIMER

By

Susan B. Garrard, sqﬁire
Attorney for Anthony B. Jackson,
Incorrectly Identified As

Andrew B. Jackson



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

NATIONWIDE MUTUAL INSURANCE
COMPANY a/s/o CHARLES LEPINSK],

Plaintiff,
V.

ANDREW B. JACKSON and
VIRGIL J. FLANNERY,

Defendants.

TO: DEFENDANT, ANTHONY JACKSON,
INCORRECTLY IDENTIFIED AS ANDREW

B. JACKSON, YOU ARE HEREBY NOTIFIED
TO FILE A WRITTEN RESPONSE TO THE
ENCLOSED NEW MATTER WITHIN TWENTY
(20) DAYS FROM SERVICE HEREOF OR

A JUDGMENT MAY BE ENTERED AGAINST
YOU.

By: V) \
Attorney for Defen‘tart\, Virg‘l Flannery.

FILED
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620 Liberty Avenue

Pittsburgh, PA 15222

(412) 355-0200
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

NATIONWIDE MUTUAL INSURANCE CIVIL ACTION
COMPANY a/s/o CHARLES LEPINSKI,

Plaintiff, NO: 08-337-CD
\2

ANDREW B. JACKSON and
VIRGIL J. FLANNERY,

Defendants.

ANSWER AND NEW MATTER
TO CROSS CLAIM OF DEFENDANT JACKSON

AND NOW, comes Defendant, Virgil J. Flannery (“Flannery”), by and through his
attorneys, James R. Hankle, Esquire, Christopher J. Davis, Esquire, and Sherrard, German & Kelly,
P.C., and files the within Answer and New Matter to Cross Claim of Defendant Anthony Jackson,
incorrectly identified as Andrew Jackson (“Jackson™), as follows:

ANSWER

1. The averments set forth in Paragraph 26 of the Cross Claim are incorporative in
nature and are not directed toward Flannery, therefore, no responsive pleading is required. To the
extent that a responsive pleading is required, Flannery incorporates the averments contained in his
previously filed Answer, New Matter and New Matter Pursuant to 2252(d), now recognized as a
cross-claim under Pennsylvania Rule of Civil Procedure 1031.1.

2. The averments set forth in Paragraph 27 of the Cross Claim contain legal conclusions
to which no responsive pleading is required. To the extent that a responsive pleading is required,
the averments set forth in Paragraph 27 of the Cross Claim are denied and strict proof thereof is

demanded at the time of trial.



3. The averments set forth in Paragraph 28 of the Cross Claim contain legal conclusions
to which no responsive pleading is required. To the extent that a responsive pleading is required,
the averments set forth in Paragraph 28 of the Cross Claim are denied and strict proof thereof is

demanded at the time of trial.

NEW MATTER
4. Jackson has failed to state a cause of action upon which relief can be granted.
5. Flannery specifically denies that he, alone, is liable to Plaintiff or, in the alternative,

that he is jointly or severally liable with Jackson to Plaintiff.

6. To the extent that Plaintiff is entitled to damages in this case, damages which are
specifically denied, then Plaintiff’s damages were the direct and proximate result of Jackson.

7. Further, to the extent that Plaintiff is entitled to damages in this case, damages which
are specifically denied, then Jackson is liable over to Flannery for indemmnification and/or
contribution.

8. Jackson'’s cross claims are barred or limited by his contributory and/or comparatively
negligence as established in the Pennsylvania Comparative Negligence Act, 42 Pa. C.S.A. § 7102,
with Jackson’s negligence being the sole or substantial cause of any damages allegedly sustained by
Plaintiff.

9. As to Jackson’s cross claims, Flannery pleads the defense of the Sudden Emergency
Doctrine.

10. At all times material to Jackson’s cross claims, Flannery was confronted with an

occurrence that permitted no opportunity to apprehend the situation and avoid the accident.



11. At all times material to Jackson’s cross claims, Flannery was confronted with an
occurrence requiring some form of immediate, evasive action.

12. At all times material to Jackson’s cross claims, a sudden and clear emergency arose
inside the range of the assured clear distance in front of Flannery.

13.  The sudden and clear emergency that arose inside the range of the assured clear
distance in front of Flannery was the sudden swerving of the tractor trailer operated by Plaintiff’s
insured, Charles Lepinski, and the sudden blocking of the lanes of travel in front of Flannery by the
tractor trailer operated by Plaintiff’s insured, Charles Lepinski, as well as the involvement of other
vehicles in the accident, including Jackson’s vehicle.

14. At all times material to Jackson’s cross claims, any duty that Flannery is alleged to
have failed to have performed, so suddenly and unexpectedly arose that there was no opportunity to
apprehend the situation and act according to the exigency in a manner to avoid the collision.

15. At all times material to Jackson’s cross claims, Flannery found himself in a position
of danger which was not the result of his negligence.

16.  Atall times material to Jackson’s cross claims, Flannery made an honest exercise of
judgment in attempting to avoid a collision with the tractor trailer operated by Plaintiff’s insured,
Charles Lepinski, even if Jackson could have done better had he had time to deliberate.

SHERRARD, GERMAN & KELLY, P.C.

AN

By 7 VQ
James R. Hankje, Esqﬁire
Christopher J. Davis, Esquire
Attorneys for Defendant,
Virgil J. Flannery




VERIFICATION

I, Christopher J. Davis, Esquire, hereby verify that:
1. Defendant, Virgil J. Flannery, is outside the jurisdiction of this Honorable

Court;

2. I have sufficient knowledge or information and belief from documentation

forwarded to me by Virgil J. Flannery; and

3. The facts and allegations set forth in the within Answer and New Matter

To Cross Claim of Defendant Jackson are true the best of my knowledge.

Date: July 28, 2011 By: Q/%Mwh)\

Christopher J \Favis,\Esquire




Paul J. Hennessy, Esquire
Hennessy & Walker

142 West Market Street
West Chester, PA 19382
610-431-2727

Attorney 1.D. 65396

F";
s AL

Wilham AS

Gfkofu

Attorney for Plaintiffs

Nationwide Mutual Insurance Company
A/S/O Charles Lepinski

VS.

Andrew B. Jackson
AND
Virgil J. Flannery

: In The Court of Common Pleas
: Clearfield County, Pennsylvania
: Civil Action Law

: No: 08-337-CD

Plaintiff’s Response to New Matter of

Defendant Anthony B. Jackson

15-20. Denied. The averments contained in paragraphs 15-20 contain

conclusions of law to which no responsive pleading is required. Strict proof is

demanded at time of trial.

21. Denied. Plaintiff is without knowledge or information sufficient to form a

belief as to the truth of the averment contained in paragraph 21. Strict proof is

demanded at time of trial.

22-25. Denied. The averments contained in paragraphs 22-25 contain

conclusions of law to which no responsive pleading is required, pursuant to the

Pennsylvania Rules of Civil Procedure.

Icg.
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Wherefore Plaintiff demands judgment against the Defendants jointly and

severally in the amount of $34,024.65 plus interest and court costs and whatevsr

ft) sy

Paul J. I'/llennessy Esqulr
Hennessy & Walker

relief This Court determines to equitable and just.




&

Paul J. Hennessy, Esquire

Hennessy & Walker

142 W. Market Street

West Chester, PA 19382

610-431-2727

Attorney I.D. 65396 Attorney for Plaintiff

Nationwide Mutual Insurance Company : In The Court of Common Pleas
A/S/O Charles Lepinski

: Clearfield County, Pennsylvania
VS.

: Civil Action Law
Andrew B. Jackson

AND : No: 08-337-CD
Virgil J. Flannery

CERTIFICATION OF SERVICE

I hereby certify that I have served a true and correct copy of the Plaintiff’s Reply to
New Matter of Defendant, Jackson filed in the above captioned action upon the
Defendants’ counsel on, July 29, 2011 by First Class United States mail, addressed as
follows:

Susan D. Garrard, Esquire

Law Office of Joseph S. Weimer
975 Two Chatham Center
Pittsburgh, PA 15219

James R. Hankle, Esquire
Sherrard, German & Kelly, P.C.
28" Floor, Two PNC Plaza

620 Liberty Avenue

Pittsburgh, PA 15222

Paul " Hénnessy, Esquire,
Hennessy & Walke




COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

CIVIL TRIAL LISTING — CERTIFICATE OF READINESS

FORM MUST BE FILEDWITH: CLEARFIELD COUNTY PROTHONOTARY
230 EAST MARKET STREET, 15" FLOOR
CLEARFIELD, PA 16830
2008-3237-cD
DATE PRESENTED; Nov. 9, 2011 CASE NUMBER:___ 093192

DATE ORIGINAL COMPLAINT WAS FILED:__ 91/21/2009

TYPE OF TRIAL REQUESTED: ESTIMATED LENGTH OF TRIAL:
( )YJURY (X )NON-JURY
()Y ARBITRATION (case cannot exceed $20,000) DAY(S) (or) _4 HOURS
PLAINTIFE(S):
Nationwide Mutual Insurance Co. a/s/o Charles Lepinski
DEFENDANT(S):
Check () if Defendant is a Minor
Andrew B. Jackson ()

FILED @4

ADDITIONAL DEFENDANT(S):
M 1:efS Ly  Henessy

Virgil J. Flannery () 7 NOV 14 2011 Gic
() William A. Shaw
Prothonotary/Clerk of Courts
JURY DEMAND FILED BY: DATE JURY DEMAND FILED:
Plaintiff
AMOUNT AT ISSUE: $_ 34,024.66 CONSOLIDATION? ( )YES &)NO

IF YES, DATE CONSOLIDATION ORDERED:

PLEASE PLACE THE ABOVE CAPTIONED CASE ON THE ARBITRATION / TRIAL LIST.

I certify that all discovery in the case has been completed; all necessary parties and
witnesses are available; serious settlement negotiations have been conducted; the case is ready in
all respects for trial or arbitration, and a copy of this Certificate has been served upon all counsel
of record and upon all parties of record who are not represented by counsel:

ATUKE

Paul J. Hennessy, Fsq., 142 W. Market St., West Chester, PA 19382  610-431-2727
FOR THE PLAINTIFF(S) ADDRESS TELEPHONE #

Susan D. Garrard, Esq., 975 Two Chatham Ctr.,Ste. 2,Pittsburgh, PA 15219 412-338-
FOR THE DEFENDANT(S) ADDRESS TELEPHONE # 3193

James R. Hankle, Esq.,28th Fl.,Two PNC Plaza.62Q Liberty Ave., Pittsburgh, PA 15222
FOR ADDITIONAL DEFENDANT(S) ADDRESS TELEPHONE# "} 2-355-

0200




-

Paul J. Hennessy, Esquire
Hennessy & Walker Group
142 W. Market Street
West Chester, PA 19382
610-431-2727

Attorney 1.D. 65396

Nationwide Mutual Insurance Company : In The Court of Common Pleas
A/S/O Charles Lepinski
: Clearfield County, Pennsylvania
vS.
: Civil Action Law
Andrew B. Jackson
AND ' : No: 09-1192
Virgil J. Flannery

CERTIFICATION OF SERVICE

I hereby certify that | have served a true and correct copy of the Plaintiffs Civil
Trial Listing/Certificate of Readiness upon the Defendant’s counsel on
November 9, 2011 by First Class United States mail, postage prepaid
addressed as follows:

Susan D. Garrard, Esquire

Law Office of Joseph S. Weimer
975 Two Chatham Center
Pittsburgh, PA 15219

AND

James R. Hankle, Esquire
Sherrard, German & Kelly
28" Floor, Two PNC Plaza
620 Liberty Avenue
Pittsburgh, PA 15222

aul J. Henplessy, Esquire
Henfiessy & Walker




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY,
PENNSYLVANIA
CIVIL DIVISION

NATIONWIDE MUTUAL INSURANCE
COMPANY, a/s/o CHARLES LEPINSKI
~ Plaintiffs : NO. 2008-0337-CD

Vs.
ANDREW B. JACKSON

VIRGIL J. FLANNERY
Defendants

ORDER

AND NOW, this |’ 5% day of November, 2011, it is the Order of

the Court that a pre-trial conference in the above-captioned matter shall be and is

hereby scheduled for Monday, December 19, 2011 at 2:00 P.M. in Judge’s

Chambers, Clearfield County Courthouse, Clearfield, PA.

BY THE COURT:

Sl i

PREDRIC J. AMMIERMAN
President Judge

ices, |
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WilliamA_ Shew
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

NATIONWIDE MUTUAL INSURANCE CIVIL ACTION
COMPANY a/s/o CHARLES LEPINSKI,
No. 08-337-CD
Plaintiff,
v. PRAECIPE TO SETTLE AND
DISCONTINUE

ANDREW B. JACKSON and
VIRGIL J. FLANNERY,
Filed on behalf of Plaintiff:
Defendant.
NATIONWIDE MUTUAL INSURANCE
COMPANY a/s/o CHARLES LEPINSKI

Counsel of Record for this Party:

Paul J. Hennessy, Esquire
Pa. L.D. #

142 West Market Street, Suite 2
West Chester, PA 19382

610/431-2727

9
;FIILED Noct-
=
DEC 23 2071

William A. Shal
Prothonotary/Clerk of



Law Office of dosech S. Waimér

k]
S ey

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYIREANIA? 20M
NATIONWIDE MUTUAL INSURANCE CIVIL ACTION
COMPANY a/s/o CHARLES LEPINSKI,

No. 08-337-CD S
Plaintiff/Respondent, )
V.

ANDREW B. JACKSON and
VIRGIL J. FLANNERY,

Defendant.

PRAECIPE

TO THE PROTHONOTARY:

SIR

Kindly settle and discontinue the above- captW/ the Plaintiff.

Paul J. He essy, Esqulre
Attorneyfor Plamtlff

DATE

PRO. COST

SHERIFF DUE

CERT.

PROTHONOTARY

By

Deputy



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

NATIONWIDE MUTUAL INSURANCE
COMPANY a/s/o CHARLES LEPINSKI,

Plaintiff/Respondent,
2

ANDREW B. JACKSON and
VIRGIL J. FLANNERY,

Defendants/Petitioners

CIVIL ACTION

NO: 08-337-CD

PETITION FOR ENTRY OF
JUDGMENT OF NON PROS

Filed on Behalf of Defendant/Petitioner,
Virgil J. Flannery

Counsel of Record for this Party:

James R. Hankle, Esquire
Email: th@sgkpc.com

PA 1.D. No. 36019
Christopher J. Davis, Esquire
Email: cjd@sgkpc.com

PA 1.D. No. 92876

Sherrard, German & Kelly, P.C.
28th Floor, Two PNC Plaza
620 Liberty Avenue

Pittsburgh, PA 15222

(412) 355-0200

Firm No. 0006

@
FILEL) ‘e
’ Wiov"z%

itiam A Shaw
pmmo‘a,omfﬁm ol Couris



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

NATIONWIDE MUTUAL INSURANCE CIVIL ACTION
COMPANY a/s/o CHARLES LEPINSKI,

Plaintiff/Respondent, NO: 08-337-CD
v.

ANDREW B. JACKSON and
VIRGIL J. FLANNERY,

Defendants/Petitioners.

PETITION FOR ENTRY OF JUDGMENT OF NON PROS

AND NOW, comes Defendant, Virgil J. Flannery, by and through his attorneys, James R.
Hankle, Esquire, Chris J. Davis, Esquire, and Sherrard, German & Kelly, P.C., and files the
following Petition for Entry of Judgment of Non Pros, averring as follows:

L. PROCEDURAL BACKGROUND

1. On or about February 27, 2008, Plaintiff/Respondent, Nationwide Mutual Insurance
Company a/s/0 Charles Lepinski (“Nationwide”), filed a Complaint against Defendants, Andrew B.
Jackson (“Jackson™) and Virgil J. Flannery (“Flannery”), for property damage claims arising from a
motor vehicle accident involving Charles Lepinski, Jackson and Flannery, in addition to other motor
vehicles. (A true and correct copy of the Complaint is attached hereto as Exhibit A.)

2. On or about April 7, 2008, Flannery filed an Answer, New Matter and New Matter

Pursuant to Pa.R.C.P. 2252(d) to the Complaint, denying any liability whatsoever for the accident,



invoking various defenses, including the sudden emergency doctrine, and contending that Charles
Lepinski and/or Jackson were liable for the accident and resultant property damages alleged in the
Complaint. (A :rue and correct copy of the Answer, New Matter and New Matter Pursuant to
PaR.C.P. 2252(d) is attached hereto as Exhibit B.)

3. Despite the presence of a Netice to Plead and instructions to respond on the Answer,
New Matter and New Matter Pursuant to Pa.R.C.P. 2252(d), neither Nationwide nor Jackson have
responded to the Answer, New Matter and New Matter Pursuant to Pa.R.C.P. 2252(d).

4, On May 15, 2008, in an effort 70 defend his interests in the case, Flannery served a
First Set of Interrogatories Directed to Plaintiff and a First Request for Production of Documents
Directed to Plaintiff (collectively “Discovery Requests™).

5. On July 18, 2008, because over two (2) months had passed and Nationwide had
failed to respond to the Discovery Requests within 30 days, Flannery filed and presented a Motion
to Compel Discovery Responses (‘“Motion™).

6. On July 22, 2008, upon review and consideration of the Motion, this Honorable
Court granted the Motion and entered an order directing Nationwide to provide full and complete
answers and responses to the Discovery Requests within 20 days. (A true and correct copy of this
Honorable Court™s Order of Court is attached hereto as Exhibit C.)

7. On August 4, 2008, Nationwide served Flannery with Answers to the First Set of
Interrogatories Directed to Plaintiff and Responses to the First Requests for Production -of
Documents Direc:ed to Plaintiff.

8. Since August 4, 2008, despite the fact that well over two (2) years have passed since

that date, no further activity has occurred with respect to Nationwide’s prosecution of this case.



II. ARGUMENT

A, Standard for Granting Petitions for Entry of Judgment of Non Pros
9. A petition for entry of judgment of non pros is tae vehicle by which a litigant asserts

his or her common-law right to a reasonably prompt conclusion to a case. See Bucci v. Detroit Fire

& Marine Ins. Co., 109 Pa. Super. 167, 167 A. 425, 427 (Pa. Super. Ct. 1933).

10.  The trial court has broad discretion to grant a petition for entry of judgm:en: of non
pros. See Jacobs v. Halloran, 551 Pa. 350, 710 A.2d 1098 (Pa. Super. Ct. 1998).

11. In crder for a trial court to grant a petition for entry of judgment of non pros for the
delay in the prosecution of an action, three conditions must be present: (1) the plaintiff must have
failed to prosecute the action within a reasonable time for want of due diligence; (2) there must be
no reasonable or compelling excuse for the plaintiff’s delay; and (3) the plaintiff’s delay must have
been prejudicial to the defendant or edverse party. See Reading Radio, Inc. v. Fink, 2003 PA Super
353, 833 A.2d 199, 216 (Pa. Super. Ct. 2003).

B. The Conditions Required For The Entry Of Judgment Of Non Pros Are Present

(1)  Nationwide Has Shown A Want of Due Diligence In Failing To Prosecute Its Action

12.  As explainzd above, no activity of any type has cccurred in this case since August 4,

2008, well over two (2) years ago.
13.  Indeed, after the filing of its Complaint, the only activity Nationwide engaged in was
the service of its Ciscovery responses, which was only done after Flannery’s Motior. and this

Honorable Court’s Order compelling Nationwide to respond.



14.  As further evidence of a complete lack of due diligence, Nationwide has neither
engaged in discovery of its own nor responded to the Answer, New Matter and New Matter
Pursuant to Pa.R.C P. 2252(d) filed by Flannaery.

15.  In stark contrast to Flannery’s due diligence vin defending his interests after receiving
the Complaint filed against him, Nationwide has done absolutely nothing to prosecute its case after
the filing of its Complaint.

2) There Is No Reasonable Or Compelling Excuse For Nationwide’s Delay

16.  Important to this Petition is the fact that this case has been brought by Nationwide, as
the subrogee of Charles Lepinski, to recover monies it paid for property damage caused to Mr.
Lepinski’s motor vehicle.

17.  As an insurance company in a subrogation action seeking reimbursement money,
there is no reasonable or compelling excuse for Nationwide’s nearly three (3) year delay in
prosecuting the action.

18.  Furthermore, since receiving Nationwide’s discovery responses on August 4, 008,
Flannery has not received any correspondence or communicatiors from Nationwide or anyone on
its behalf requesting or explaining any delay in moving the case forward.

(3) Flannery Has Been Prejudiced By Nationwide’s Delay

19.  As aresult of Nationwide's delay, Flannery has experienced a substantial diminution
in his ability to properly present his case at trial; namely, Flannery been harmed and prejudiced due
to a lack of evidence, or speculative evidence. that now exists surrcunding the dispute.

20.  The motor vehicle accident giving rise to this case occurred on December 9, 2006,

on a remote portion of the longest interstate in Pennsylvania, in severely inclement westher, and



involved multiplz vehicles, with numerous potential witnesses. As a result of the nearly three (3)
year delay in the prosecution of Nationwide’s claims, evidence has undeniably been lost, witnesses
have likely moved, cannot be located or have died, and, even if they could be found, their memories
have certainly faded.

21.  Although some witness statements were provided by Nationwide in its discovery
responses, the issue concerning lost evidence, or disappearing or absent witnesses, is no more
apparent than by the fact that Jackson, a party to this case, is believed to have not been served with
the Complaint for reasons relating to Nationwide’s inability to locate him. If a named party to this
suit cannot be located, one can only imagine how difficult, if not impossible, it will be to locate
witnesses to the accident.

22.  Indeed, the nearly three (3) year delay by Nationwide in doing nothing to prosecute
its case after the filing of the Complaint against Flannery has prejudiced Flannery’s ability to defend
his interests. Equity principles, particularly where Flannery has vehemently denied liability through
a responsive pleading while Nationwide has filed nothing in response to challenge this denial and
has further engaged in no'communications or discovery of its own to prosecute its case, mandate
that a judgment of non pros be entered against Nationwide.

III. CONCLUSION

For the foregoing reasons, Defendant, Virgil J. Flannery, respectfully requests that this
Honorable Court enter a judgment of non pros against Plaintiff, Nationwide Mutual Insurance
Company a/s/o Charles Lepinski, and dismiss this action altogether against Defendant, Virgil J.

Flannery.



Respectfully submitted,

SHERRARD, GERMAN & KELLY, P.C.

R A AL

James R. Hankle, Esquire
Christopher J. Davis, Esquire
Attorneys for Defencant,
Virgil J. Flannery




CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing Petition for Entry of
Judgment of Non Pras was served upon the following individuals by United States Mail, first class

delivery, postage pre-paid this LS~ day of November, 2010:

Paul J. Hennessy, Esquire
142 West Market Street, Suite 2
West Chester, PA 19382

Andrew B. Jackson
6658 East 45" Street
Indianapolis, IN 46226
(last known address)

James R. Hankle, Esquire
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IN THE COURT OF COMMON PLRAS QF CLEARFIELD COUNTY
PENNSYLVANIA :

Nat.fonwide Mutual Insurance

Company A/S/C Charles Lepinski CIVIL ACTION

(Plaintit?)
1100 Locust, Dept. 5595 No. 0F-337-cD
(3treet Address)

Type of Case: Negligence
Dea Hoinea. TA 50391 -55%5
(City, State 21P) Typa of Pleading: _complaint
vs8. Filad on Bahalf of:

Plgintitfs

—Adrew B, Jackson = (Plaintiff/Defendant)

(Defendant)

6658 Bast 45th Street
(Stxeet Address)

Indianapolis, IN 46226
(City, State gzIP)

AND

Virgil J. Flguonery
11705 Trotter Road
Argyle, WI 53504

2aul J. Hemnessy, Regquive

{Filed by)

142 West Market Street, Sufte 2
(Addzess)
West Chester, PA 19382
610-431-2727
| heraby certify this to bo a trus (Phone)
and attestad copy of the original
statement fied In this case.

FEB 27 2008

(ittin £
e Prothorolary/
~rie-il. Olerk of Couts

Attest.




-

"

MAR 1.3,2008 07:27A BRANRICH
Yar.i

Ploomgd LRk 7ol of fegvg

Paul J. Henncssy, Esquire
Henncssy & Walker Group
142 W. Market Strect
West Chester, PA 19382
610-431-2727

Attorney LD. 65396

Nationwide Mutual Insurance Company

A/S/O Charles Lepinski
1100 Locust, Dept. 5595
Des Molnes, IA 50391-3595
vs.

Andrew B. Jackson
6658 East 45" Street
Indianapolis, IN 46226
AND

Virgil J. Flannery

11705 Trotter Road
Argyle, W153504

NOTICE

You have heen wed in court. If you wish to defend
against the claims set forth in the fallowing pages, you
must take activn within tweaty (20) days aler (his
complaint and notice arc scrved, by cricring & writton
appanance peramally or by atomey and filing In
wrlling with the count your defanses or objections to the
claims et il wpingt you. You are wamed tiat if you
fill t0 dv su the casc may proceed without you and «
Judgment may be entered against you by the cowrt
without funher notico or any money claimed In the
somplaint or for smy ol cluim or relief requesied by
the plainiff. You way losc moncy or property of othor
rights impartant to you.

\
You should take lmﬂ to your lawper ot once. If
you donothove g (¥ or cannot offford one, go (o or
tetephane the office set farch below to find ous where

Youl can gt [egnt Relp,

Duvid S. Mcbolick, Court Admin.
Clearfisld County Courthouse
Clearfield, PA 16830
814=465:2641 ext, 3982

O

)

lo.4338 P2

: In The Court of Common Pleas
* Clearfield County, Pennsylvania
- Civil Action Law

: No:

AVISO

Le ban demandadu s usted an n curte. Si usted quiers
defenderss de cstas domandas cxpuostas c by pegings
siguienics, usied tiena veinte (20) dias de plazo al partir
do lu feohu de 'a demanda y Ja potitication, Hlace faita

AT W8 COMPAITRCA adtits 0 en persoma 0 Cop un

shopado y entregar a la corto on Porma cygit us
Uelenses o sus objerinnes & Jax demandas en contra de
% persons. Sea avisado que si usted o s¢ defiends, la
cortc-tomars wedidus y pucde wuntmuer 18 demanda en
€ONra suya sin provie avise o notifieacion. Adcous, I
corte ‘puede decidir a favor del demandante y requicre
que usted cumpla con todas tas provisiones de esta
denands, Usted puede perdee dinero o sus propiedades
u otros dercehos importantes pa ustey,

Lieva esta demondo o an adopado Dimediataments. 8§
20 tinne abogado o 5 wo tene o dinere suflclente de
pagar wd servicia. Viva em persona o Usme por
wifono e la ¢ylelm‘Y e dinecclon 3¢ eacuentra
cnckantra excrivy abojo para averiguar donde xe pueds
conseguir asistencia legal,

David S. Meholick, Cowrt Admin.
Clearfleld County Comrthouse
Clearfield, PA 16330
814-4635-2641 ext. 5082

page 3
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Paul J. Heanessy, Esquire
Hennessy & Walker Group, P.C.
142 W. Market Street

West Chester, PA 19382

610-431-2727
Attomey 1.D. 65396 Attorncy for Plaintiffs
Nationwide Mutual Insurance Co  : In The Court of Corumon Pleas
A/S/0 Churles Lepinski
1100 Locust Dept 5595 : Cleurticld Couaty, Pennsylvania
Des Moipes, 1A 50391-5593

: Civil Action Law
VS

:No
Andrew B, Jackson
6658 E. 45th Street
Indianapolis, IN 46226
AND
Virgil J. Flamnery
11705 Trotter Road
Axgyle, WI 53504

COMPLAINT
L 1. Plaintiff Nationwide Mutual Insurance Co is an insurance company

licensed and authorized to conduct business in the Commonwealth of Pennsylvanja
and having as one of its principal places of business the above captioned address.

2. Charles LepinsKi is an adult individial THdiired with Nationwide Mutial 1

Insurance Co.

3. Defendant Andrew B. Jackson is an adult individual who resides at the
above: captioned address.

4. Defendant Virgjl J. Flannery is an adult individual who resides at the above
capponed address,
5. On orsbout 12/09/2006 Plaintiff Natiowide Mutual Lusurazce Co insuced
Chusles Lepinski with a personal autojpolicy, policy muraber ACPBAT1023 15943
said policy covering & 1998 Kenwarth T-600 tractor trailer.
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6. Charles Lepinski was insured by the Plaintiff Nationwide Mutuel
Insurance Company with an inland marine policy of insurance, under policy #
22034631 on December 9, 2006.

7. On or about 12/09/2006, Defendam Andraw Jackson was operating a 1997
Freightliner XL FS6S bearing IN rag # 0264108 registered to same.

8. On or about 1270972006 at or near Route 80 in Lawrencc Township,
Clearfield County, Pennsylvania Defendant Andrew Jackson while operating the
aforesaid 1997 Freightliner did negligently, carelessly and/or recklcssly,
srike/collide inta Plaintiff’s insured’s 1998 Kenworth tractor trailer, being lawfully

operated by Lancelot E. Furber causing extensive damages to same.

9. On or about 12/09/2006 at or seur Route 80 in Lawrence Township,
Clearfield County, Pennsylvania, the Defondant Virgll 7. Flaunery operuling a 2007
Pierce Quantum, W1 tag # MV8331 DT did negligently strike the Plaintiff’s vehicle.

l
10. The negligence of the Defendmts consisted of:

a) operating vehicle at a speed unsafe for conditions:
b) being inattentive;
¢) failing to maintain proper lookout;
d) failing to maimain control of said vehicle so0 as to be able to stop within  ;
the assured clear distances uhead; ”
g) failing to take the proper safety precautions; y.
h) following too closely;
i) failing to warn Plaintiff;
j) fuiling to give due regand 10 the right, safety, point and poshtion of
plaintiffs pruperty

11. The aforesaid collision resulted solely:from the negligent acts and/or
failuv¥h act on part of Defendants named herein and was due in no mannce
whatsoever (o any act and/or failure to act on purt of Plaintiff’s insured.

12. As a result of the aforesaid collision, Plaintiff's insurcd’s vehicle sustained
extensive damayes to same.
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13. Pursuant to the aforesaid policy of insurance, Plaintiff Nationwide Mutual
Insurance Co settled the claims of its insured Charles Lepiaski in the amount of
$34,024.65, (said figure includes Plaintff's trailer damage in the emount of
$23,724.80 and Plaintiff’s equipment damage in the amount of $10,300.00)
reprosenting fair and reusonable reimburscment for the damages sustained.

14. Pursuant to the aforesaid policy of jnsurance, Plaintiff Nationwide Mutual
Insurance Co is subrogatcd to Charles Lepinski for this loss.

WHEREFORE, Plaintiffs demand judgment against Defeadants, Andrew B.
Jackson and Virgil J. Flanneyy , jointly and severally in the amount of $34,024.65
together plus costs, interest and such other relicf this Court finds cquitable and just,

NATI-1330
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COMMONWEALTH OF PENNSYLVANIA ¢

COUNTY OF CHESTER :ss

The undersigned verifies that the facts contained herein are true and correct.

The undersigned understands that false statements herein are inade subject to the
ponalties of 19 Pa. C.S. Section 4904, relating to unswom falsification to
authorities.

If applicable, this affidavit is made on behalF of the Plaintiff(s); that the said
Plaintiff(s) is/are unable and unavailable to make this verification on itsibjs/her
own behalf within the time allotted for filing of this pleading, and the facts set forth
in the foregoing pleading arc truc and correct fo the best of counsel’s knowledge,
information and belief,

This verification is made pursuant to Pa. R,C.P. 1024 and is based on interviews,

conferences, reports, records and other investigntive material in the fils

Dated: __ &) 25108
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

NATIONWIDE MUTUAL INSURANCE
COMPANY a/s/o CHARLES LEPINSKI,

Plaintiff,
V.

ANDREW B. JACKSON and
VIRGIL J. FLANNERY,

Defendants.

TO: PLAINTIFF

YOU ARE HEREBY NOTIFIED TO FILE

A WRITTEN RESPONSE TO THE ENCLOSED
NEW MATTER AND NEW MATTER PURSUANT
TO Pa.R.C.P. 2252(d) WITHIN TWENTY (20) DAYS
FROM SERVICE HEREOF OR A JUDGMENT
MAY BE ENTERED AGAINST YOU.

SHERRARD, GERMAN & KELLY, P.C.

ORNEY FOR DEFENDANT,
Virgil J. Flannery

CIVIL ACTION

NO: 08-337-CD

ANSWER, NEW MATTER, AND
NEW MATTER PURSUANT TO
Pa. R.C.P. 2252(d)

Filed on Behalf of Defendant,
Virgil J. Flannery

Counsel of Record for this Party:

James R. Hankle, Esquire
Email: jrh@sgkpc.com

PA LD. No. 36019
Christopher J. Davis, Esquire

Email: cjd@sgkpc.com
PA 1.D. No. 92876

Sherrard, German & Kelly, P.C.
28th Floor, Two PNC Plaza
620 Liberty Avenue

Pittsburgh, PA 15222

(412) 355-0200

Firm No. 0006

- AR
¢ iliam A Shaw
“Prothionotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

NATIONWIDE MUTUAL INSURANCE CIVIL ACTION
COMPANY a/s/o CHARLES LEPINSKI,

Plaintiff, : NO: 08-337-CD
V.
ANDREW B. JACKSON and
VIRGIL J. FLANNERY,

Defendants.
NOTICE TO DEFEND

YOU HAVE BEEN SUED IN COURT. If you wish to defend against the claims set forth in the
following pages, you must take action within TWENTY (20) days after the Complaint and Notice a-e served, by
entering a written appearance personally or by attorney and filing in writing with the Court your defenses or
objections to the claims set forth against you. You are warned that if you fail to do so the case may proceed
without you and a judgment may be entered against you by the Court without further notice for any money
claimed in the Complaint or for any other claim or relief requested by the Plaintiff. You may lose money or
property or other rights important to you. YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT
ONCE. IF YOU DO NOT HAVE A LAWYER, GO TO OR TELEPHONE THE OFFICE SET FORTH
BELOW. THIS OFFICE CAN PROVIDE YOU WITH INFORMATION ABOUT HIRING A LAWYER.
IF YOU CANNOT AFFORD TO HIRE A LAWYER, THIS OFFICE MAY BE ABLE TO PROVIDE YOU
WITH INFORMATION ABOUT AGENCIES THAT MAY OFFER LEGAL SERVICES TO ELIBIGLE
PERSONS AT A REDUCED FEE OR NO FEE.

DAVID S. MEHOLICK, COURT ADMINISTRATOR
CLEARFIELD COUNTY COURTHOUSE
230 E. MARKET STREET
CLEARFIELD, PENNSYLVANIA 16830
TELEPHONE: 814-765-2641, EXT. 5982

AVISO

USTED HA SIDO DEMANDADO/A EN CORTE. Si usted desea defenderse de las demancas que se
presentan mas adelante en las siguientes paginas, debe tomar accion dentro de los proximos veinte (20) dias
despues de la notificacion de esta Demanda y Aviso radicando personalmente o por medio de un zbogado una
comparecencia escrita y radicando en la Corte por escrito sus defensas de, y objecciones a, las demandas
presentadas aqui en contra suya. Se le advierte de que si usted falla de tomar accion como se describe
anteriormente, el caso puede proceder sin usted y un fallo por cualquier suma de dinero reclamada en la demanda
o cualquier otra reclamacion o remedio solicitado por el demandante puede ser dictado en contra suya por la Corte
sin mas aviso adicional. Usted puede perder dinero o propiedad u otros derechos importantes para usted. USTED
DEBE LLEVAR ESTE DOCUMENTO A SU ABOGADO INMEDIATAMENTE, SI USTED NO TIENE
UN ABOGADO O NO PUEDE PAGARLE A UNO, LLAME O VAYA A LA SIGUIENTE OFICINA
PARA AVERIGUAR DONDE PUEDE ENCONTRAR ASISTENCIA LEGAL.

DAVID S. MEHOLICK, COURT ADMINISTRATOR
CLEARFIELD COUNTY COURTHOUSE
230 E. MARKET STREET
CLEARFIELD, PENNSYLVANIA 16830
TELEPHONE: 814-765-2641, EXT. 5982
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

NATIONWIDE MUTUAL INSURANCE CIVIL ACTION
COMPANY a/s/o CHARLES LEPINSKI,

Plaintiff, - NO: 08-337-CD
V.
ANDREW B. JACKSON and
VIRGIL J. FLANNERY,

Defendants.

ANSWER, NEW MATTER AND NEW MATTER PURSUANT TO
Pa.R.C.P. 2252(d)

AND NOW, comes Defendant, Virgil J. Flannery (“this Defendant™), by and through his
attorneys, James R. Hankle, Esquire, Chris J. Davis, Esquire, and Sherrard, German & Kelly, P.C.,
and files the following Answer, New Matter and New Matter Pursuant to Pa.R.C.P. 2252(d)
averring as follows:

ANSWER

1. As to the allegations contained in Paragraph 1, same pertains to the identity of
adverse parties and are neither admitted nor denied, and strict proof is demanded at the time of trial.

2. As to the allegations contained in Paragraph 2, same pertains to the ideatity of
adverse parties and are neither admitted nor denied, and strict proof is demanded at the time of trial.

3. As to the allegations contained in Paragraph 3, same pertains to the identity of
adverse parties and are neither admitted nor denied, and strict proof is demanded at the time of trial.

4. As to the allegations contained in Paragraph 4, admitted.

5. As to the allegations contained in Paragraph 5, after reasonable investigation, this
Defendant is without information sufficient to form a belief as to the truth thereof and same is

therefore denied, and if material, proof thereof is demanded at the trial of this cause.
2
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6. As to the allegations contained in Paragraph 6, after reasonable investigation, this
Defendant is without information sufficient to form a belief as to the truth thereof and same is
therefore denied, and if material, proof thereof is demanded at the trial of this cause.

7. As to the allegations contained in Paragraph 7, admitted.

8. As to the allegations contained in Paragraph 8, it is admitted that on or about
December 9, 2006, at or near Route 80 in Lawrence Township, Clearfield County, Pennsylvania,
Defendant, Andrew Jackson, while operating a 1997 Freightliner did negligent, carelessly and
recklessly strike/collide into a tractor trailer being operated by Plaintiff’s insured, Charles Lepinski.
As to all other allegations contained in Paragraph 8, after reasonable investigation, this Defendant is
without information sufficient to form a belief as to the truth thereof and same is therefore denied,
and if material, proof thereof is demanded at the trial of this cause.

9. As to the allegations contained in Paragraph 9, it is admitted that on or about
December 9, 2006, at or near Route 80 in Lawrence Township, Clearfield County, Penasylvania,
this Defendant operated a 2007 Pierce Quantum motor vehicle with Wisconsin license plate number
MV8331DT and struck the rear-end of a tractor trailer being operated by Plaintiff’s insured, Charles
Lepinski. As to all other allegations contained in Paragraph 9, this Defendant has been advised by
counsel and therefore believes and avers that he need not make any response, as all such averments
are generally denied and placed at issue by virtue of this Answer and in accordance with Rule
1029(e) of the Pennsylvania Rules of Civil Procedure.

10.  As to the allegations contained in Paragraph 10, this Defendant has been advised by
counsel and therefore believes and avers that he need not make any response, as all such averments
are generally denied and placed at issue by virtue of this Answer and in accordance with Rule

1029(e) of the Pennsylvania Rules of Civil Procedure.



11.  Asto the allegations contained in Paragraph 11, this Defendant has been acvised by
counsel and therefore believes and avers that he need not make any response, as all such averments
are generally denied and placed at issue by virtue of this Answer and in accordance with Rule
1029(e) of the Pennsylvania Rules of Civil Procedure. .

12.  As to the allegations contained in Paragraph 12, after reasonable investigarion, this
Defendant is without information sufficient to form a belief as to the truth thereof and same is
therefore denied, and if material, proof thereof is demanded at the trial of this cause.

13.  As to the allegations contained in Paragraph 13, after reasonable iﬁvestigation, this
Defendant is without information sufficient to form a belief as to the truth thereof and same is
therefore denied, and if material, proof thereof is demanded at the trial of this cause.

14.  As to the allegations contained in Paragraph 14, after reasonable investigation, this
Defendant is without information sufficient to form a belief as to the truth thereof and same is
therefore denied, and if matenial, proof thereof is demanded at the trial of this cause.

WHEREFORE, Defendant, Virgil J. Flannery, demands judgment in his favor against
Plaintiff, with interest and costs of suit.

NEW MATTER

15.  Plaintiff’'s Complaint fails to state a cause of action upon which relief can be granted.

16.  Plaintiff’s insured, Charles Lepinski, was comparatively negligent, which
comparative negligence was the sole or substantial cause of any damages allegedly sustained by
Plaintiff.

17.  Plaintiff’s Complaint is barred or diminished in accordance with the provisions of
the Pennsylvania Comparative Negligence Act, 42 Pa. C.S.A. Section 7102.

18.  No act or failure to act on the part of this Defendant was a factor in bringirg about

any damages allegedly sustained by Plaintiff.



19.  The damages allegedly sustained by Plaintiff were the result of facts or omissions dy
persons or entities over whom this Defendant had no legal responsibility or control.

20.  This Defendant pleads the doctrine of Res Ipsa Loquitur and avers that this accident
would not have happened in the absence of the negligent conduct of Plaintiff’s insured, Charles
Lepinski.

21.  This Defendants pleads the cefense of the Sudden Emergency Doctrine.

22. At all times material to this cause of action, this Defendant was confronted with an
occurrence that permitted no opportunity to apprehend the situation and avoid the accident.

23. At all times materiai to this cause of action, this Defendant was confronted with an
occurrence requiring some form of immediate, evasive action.

24. At all times material to this cause of action, a sudden and clear emergency arose
inside the range of the assured clear distance in front of this Defendant.

25.  The sudden and clear emergency that arose inside the range of the assured clear
distance in front of this Defendant was the sudden swerving of the tractor trailer operated bty
Plaintiff’s insured, Charles Lepinski, and tke sudden blocking of the lanes of travel in front of this
Defendant by the tractor trailer operated by Plaintiff’s insured, Charles Lepinski.

26. At all times material to this cause of action, the tractor trailer operated by Plaintiff's
insured, Charles Lepinski, jack-knifed, blocked the lanes of travel in front of this Defendant, and
was almost at a complete stop when, despite this Defendant’s best efforts to avoid a collision, an
accident occurred.

27. At all times material to this cause of action, any duty this Defendant is alleged to
have failed to performed, so suddenly and unexpectedly arose that there was no opportunity to

apprehend the situation and act according to the exigency.
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28. At all times material to this cause of action, this Defendant found himself in a
position of danger which was not the result of his negligence.

29. At all times material to this cause of action, this Defendant made an honest exercise
of judgment in attempting to avoid a collision with the tractor trailer operated by Plaintiff’s insured,
Charles Lepinski, even if this Defendant could have done better had he had time to deliberate.

30.  The fact that at the time that the tractor trailer being operated by Plaintiff’s insured,
Charles Lepinski, was still moving, expresses a time-lapse that avoids any indicia offering this
Defendant an opportunity to reflect as to what course of action he should have taken, other than that
which he did pursue.

WHEREFORE, Defendant, Virgil J. Flannery, denies and continues to deny any and-all
liability to Plaintiff under any theory or cause of action as set forth in Plaintiff’'s Complaint and
demands judgment in his favor.

NEW MATTER PURSUANT TO Pa. R.C.P. 2252(d)

31.  This Defendant denies any and all liability to Plaintiff under any theory or cause of
action set forth in any of the pleadings filed in this action. If it determined at the time of trial,
however, that Plaintiff is entitled to any relief whatsoever against this Defendant as a result of the
alleged damages, then in that event, this Defendant claims that Defendant, Andrew B. Jackson, is
solely liable to Plaintiff for the reasons set forth in Plaintiff’s Complaint against Defendant, Andrew
B. Jackson, in this action and this Defendant incorporates by reference, as if the same had been set
forth at length, those allegations of Plaintiff’s Complaint as they apply to Defendant, Andrew B.
Jackson, or in the alternative, Defendant, Andrew B. Jackson is liable over to this Defendant for any
and all sums which may be recovered against this Defendant although any liability on the part of

this Defendant is specifically denied.
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32. This Defendant further joins Defendant, Andrew B. Jackson, in this cross-claim to
protect his right to contribution and/or indemnity in the event it is judicially determined that this
Defendant and Defendant, Andrew B. Jackson, are jointly and/or severely liable to Plaintiff,
although the existence of any liability on the part of this Defendant is specifically denied.

WHEREFORE, Defendant, Virgil J. Flannery, respectfully requests this Honorable Court to
enter judgment in favor of Virgil J. Flannery and against Defendant, Andrew B. Jackson, for any

judgment entered in favor of Plaintiff against Defendant, Virgil J. Flannery.

Respectfully submitted,

SHERRARD, GERMAN & KELLY, P.C.

By PPy Kv ﬂ/—é_"é/&

James R. Hankle, Esquire
Christopher J. Davis, Esquire
Attorneys for Defendant,
Virgil J. Flannery
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CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing Answer, New Matter, and New
Matter Pursuant to Pa.R.C.P. 2252(d) was served upon the following individual by United States
Mail, first class delivery, postage pre-paid this fé day of April, 2008:
“Paul J. Hennessy, Esquire
142 West Market Street, Suite 2
West Chester, PA 19382
Andrew B. Jackson

6658 East 45" Street
Indianapolis, IN 46226

James R. Hanklt;, Esquire



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

NATIONWIDE MUTUAL INSURANCE CIVIL ACTION
COMPANY a/s/o CHARLES LEPINSKI, .

Plaintiff, - NO: 08-337-CD
v.
ANDREW B. JACKSON and
VIRGIL J. FLANNERY,

Defendants.

ORDER OF COURT

AND NOW, TO-WIT, this 2  day of Jely , 2008 upon
. ]

presentation and consideration of the within Motion to Compel Discovery Responses, it is hereby

ORDERED, ADJUDGED and DECREED that said Motion is GRANTED.

It is further ORDERED that Plaintiff, Nationwide Mutual Insurance Company a/s/o Charles
Lepinski, shall provide full and complete Answers and Responses to Defendant’s First Set of
Interrogatories and First Request for Production of Documents within twenty (20) days from the
date of this Order or suffer further sanctions as this Court may deem just and proper.

BY THE COURT:

/s/ Fredric J. Ammerman

| hereby eertity this to be a trus
und attested aopy of the eriginal
statement filed (n this case.

JUL 25 2008

. (ot
Attest. = - Prcthenotary/
e Clerk of Courts




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

NATIONWIDE MUTUAL INSURANCE CIVIL ACTION
COMPANY a/s/o CHAFR.LES LEPINSKI,
Plaintiff, NO: 08-337-CD
V.
ANDREW B. JACKSON znd
VIRGIL J. FLANNERY,

Defendants.

PRAECIPE FOR ARGUMENT/SCHEDULING ORDER

AND NOW, TO-WIT, this I | day of '\[‘)"e”‘(’"/

of the Petition for Entry of Judgment cf Non Pros in the above matter, it is the Order of Court that

argument/hearing has bezn scheduled for the _ / 2*‘* day of _M, 2010, at

/; 280 o'clock é M. in Courtroom No. /

BY THE COURT:

Judge

, 2010, upon consideration

witemA staw  /anKle.

Prothonotary/Clerk of Courts

6
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Faul J. Hennessy, Esquire
Hennessy & Walker Group, P.C.
142 W. Market Street
West Chester, PA 19382
10-431-2727

ttorney I.D. 65396

Attorney for Plaintiff

Nationwide Mutual Insurance Company

: In the Court of Common Pleas

a/s/0 Charles Lepinski : Clearfield County, Pennsylvania
VS. : Civil Action Law
[Andrew B. Jackson et al :NO: 08-337-CD

AFFIDAVIT OF SERVICE

COMMONWEALTH OF PENNSYLVANIA:
COUNTY OF CHESTER : sS.
aul J. Hennessy, Esquire, being duly sworn according to :aw, deposes and says that

n September 2, 2010 Plaintiff did send a true and correct copy of the complaint to
Defendant by regular and certified mait, pursuant to the Court Order dated August

e NN =

7,2010.

bworn to and subscribed
efore me this /0™ day
f DECEMPER ,2010.

N N Y

o7hRy ikic/

COMMONWEALTH OF PENNSYLVANIA
NOTARIAL SEAL
Marisa De Feo, Notary Public
Westiown Twp,, Ghester Coun
Sin -‘.‘.:m .-.'«':« Mard 31, 2014

aul J. Hep#essy, Esquire
Hennessy & Walker Group, P.C.

) O PHy
’l'i Inl'._q%R fenne &Sy
DEC 132010

William A. Sha
Prothonotary/Clerk of




Paul J. Hennessy, Esquire Fll L E D '[-L‘Qf\!:jjé

Hennessy & Walker
142 West Market Street 9 DEC 1 6 2010 K
West Chester, PA 19382 William A. Shaw

1]
610-431-2727 Prothonotary/Clerk of Courts
Attorney L.D. 65396 Attorney for Plaintiffs

Nationwide Mutual Insurance Company : In The Court of Common Pleas
A/S/O Charles Lepinski
: Clearfield County, Pennsylvania

vs.

: Civil Action Law
Andrew B. Jackson 08-337-C>
AND : No: 89=:97F

Virgil J. Flannery

Motion for Continuance

Now comes, Plaintiff by and through their counsel Paul J. Hennessy, Esquire
Respectfully requesting that this Honorable Court grant this Motion for Continuance,
and in support thereof states as follows:

1. On November 17, 2010 an Argument/Scheduling Order was signed by
Judge Ammerman scheduling the case to be heard on December 17,2010 at
2:00 P.M.

2. On or about December 1, 2010, Plaintiff attorney received via

first class mail a letter from Attorney Hankle, advising of the Argument date.

3. On December 15, 2010 Plaintiff attorney contacted attorney for defendant
Flannery, to request a continuance as Plaintiff is proceeding to judgment against
Defendant, Jackson and Plaintiff attorney is unable to attend the argument due to

a hearing scheduled in Philadelphia Municipal Court, State Farm vs. Richmond

Roofing. no. SC-08-08-19-5844 and a Motion hearing in Lancaster County,

N.




Erie Insurance vs. Yenikeyev., no. CI-10-714, which is being handled by Plaintiff’s

counsel partner on the same day.

4. On December 16, 2010, Plaintiff attorney contacted Attorney Hankle
requesting a continuance.

5. Attorney Hankle originally objected to continuance based on knowledge
The Defendant Jackson was not served. Plaintiffs have proved him with proof of
same.

WHEREFORE, Plaintiff respectfully requests this Honorable Court

Grant this Motion for Continuance and reschedule for 30 days.

Respectfully submitted,

/W)

Paul J. ﬁénnessy, Esquire
Hennessy & Walker
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DEC 16 2010

William A. Shaw
pProthonotary/Clerk of Courts
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William A. Shaw
Prothonotary/Clerk of Courts
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

NATIONWIDE MUTUAL INSURANCE
COMPANY a/s/o CHARLES LEPINSK],

Plaintiff/Respondent,
V.

ANDREW B. JACKSON and
VIRGIL J. FLANNERY,

Defendants/Petitioners

CIVIL ACTION

NO: 08-337-CD

RESPONSE TO PLAINTIFF’S
MOTION FOR CONTINUANCE

Filed on Behalf of Defendant/Petitioner,
Virgil J. Flannery

Counsel of Record for this Party:

James R. Hankle, Esquire
Email: jrh@sgkpc.com

PA 1.D. No. 36019
Christopher J. Davis, Esquire
Email: ¢cjd@sgkpc.com

PA 1.D. No. 92876

Sherrard, German & Kelly, P.C.
28th Floor, Two PNC Plaza
620 Liberty Avenue

Pittsburgh, PA 15222

(412) 355-0200

Firm No. 0006



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

NATIONWIDE MUTUAL INSURANCE CIVIL ACTION
COMPANY a/s/o CHARLES LEPINSK]I,

Plaintiff/Respondent, NO: 08-337-CD
V.

ANDREW B. JACKSON and
VIRGIL J. FLANNERY,

Defendants/Petitioners.

RESPONSE TO PLAINTIFF’S MOTION FOR CONTINUANCE

AND NOW, comes Defendant, Virgil J. Flannery (“Flannery”), by and through his
attorneys, James R. Hankle, Esquire, Christopher J. Davis, Esquire, and Sherrard, German & Kelly,
P.C., and files the following Petition for Entry of Judgment of Non Pros, averring as follows:

1. This afternoon, on December 15, 2010, at 2:59 p.m., counsel for Defendant, Virgil J.
Flannery received a facsimile of Plaintiff’s Motion for Continuance, requesting that the December
17, 2010 oral argument on Flannery’s Petition for Entry of Judgment of Non Pros be continued for
thirty (30) days.

2. The basis for Plaintiff’s Motion for Continuance; namely, that Plaintiff is proceeding
to judgment against Defendant, Andrew Jackson, has absolutely no bearing on the issues set forth in
Flannery’s Petition for Entry of Judgment of Non Pros. In addition, any argument based on a

scheduling conflict appears somewhat disingenuous and certainly should have been brought to this



Honorable Court’s attention earlier, particularly given that Plaintiff has just today filed its Motion
for Continuance, only two (2) days before the argument date and weeks after this Honorable Court
entered an Order of Court, dated November 17, 2010, scheduling argument on the Petition for Entry
of Judgment of Non Pros for December 17, 2010.

3. Accordingly, Flannery objects to Plaintiff’s Motion for C.ontinuance.

WHEREFORE, Defendant, Virgil J. Flannery, respectfully requests that this Honorable
Court deny Plaintiff’s Motion for Continuance and keep the originally scheduled oral argument date

on the Petition for Entry of Judgment of Non Pros, scheduled for December 17, 2010, at 2:00 p.m.

Respectfully submitted,

SHERRA

By

James R. Hagle, Esqu{re
Christopher avis, Esquire
Attorneys for Defendant,
Virgil J. Flannery
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Response to Motion for
Continuance was served upon the following individuals by the manner and methods set forth

below this 15th day of December, 2010:

The Honorable Frederic J. Ammerman
Clearfield County Courthouse
230 E. Market Street
Clearfield, PA 16830
(via facsimile)

Paul J. Hennessy, Esquire
142 West Market Street, Suite 2
West Chester, PA 19382
(via facsimile)

Andrew B. Jackson
6658 East 45" Street
Indianapolis, IN 46226
(via regular mail at last known address)

/ 4
g \

By: A i
Christopher J. 1{5}'&\/15, Esduire




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

NATIONWIDE MUTUAL INSURANCE COMPANY
a/s/o CHARLES LEPINSKI
Plaintiff

NO. 08-337-CD

Vs
ANDREW B. JACKSON and VIRGIL J. FLANNERY,
Defendants

* * * % *

FILED

- [EC 16 2010@
4 [ o) Z“-{’\, mucu
ORDER William A_Shaw

prothonotary/Clerk of
Dert Po Yo Ssy
5, Rpwwrr

NOW, this 16" day of December, 2010, upon review and consideration of the +
PIaintiff"s Motion for Continuance; it is the ORDER of this Court that the argt;nzgtgg;
the Defendant's Motion for Entry of Judgment of Non Pros scheduled for December 17,
2010 be and is hereby rescheduled to theaﬂ day of Jd/)é/dﬁ% , 2011 at
/0:00 G.m. in Courtroom No. 1 of the Clearfield County Courthouse, Clearfield,

Pennsylvania.

The Court notes that no further continuances in this matter shall be granted.

BY THE COURT,

@DRIC J. AMMERMAN
- \DPresident Judge
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

NATIONWIDE MUTUAL INSURANCE
COMPANY a/s/o CHARLES LEPINSKI,

Plaintiff,
\A

ANDREW B. JACKSON and
VIRGIL J. FLANNERY,

Defendant.

CIVIL ACTION - Law

No. 08-337-CD

PRAECIPE FOR APPEARANCE

Filed on behalf of Defendant:

ANDREW B. JACKSON

Counsel of Record for this Party:

Susan D. Garrard, Esquire
Pa. I.D. #73727

LAW OFFICE OF JOSEPH S. WEIMER
Firm #301

975 Two Chatham Center
Pittsburgh, PA 15219

412/338-3245

412/471-8748 (fax)
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

NATIONWIDE MUTUAL INSURANCE CIVIL ACTION - Law
COMPANY a/s/o CHARLES LEPINSKI,

No. 08-337-CD
Plaintiff/Respondent,

V.

ANDREW B. JACKSON and
VIRGIL J. FLANNERY,

Defendant.

PRAECIPE FOR APPEARANCE

To The Prothonotary:

Kindly enter my appearance on behalf of the Defendant, Andrew B. Jackson, pertaining

to the above-captioned case.

LAW OFFICE OF JOSEPH S. WEIMER

opulguond

Susan B. Garrar , ESquire
Attorney for w B. Jackson




CERTIFICATE OF SERVICE

I, SUSAN D. GARRARD, ESQUIRE, do hereby certify that I have mailed a true and
correct copy of the within PRAECIPE FOR APPEARANCE by first class-mail, postage pre-

paid, to the following on the 16th day of December, 2010:

Paul J. Hennessy, Esquire James R. Hankle, Esquire

142 West Market Street, Suite 2 Sherrard German & Kelly P.C.
West Chester, PA 19382 28th Floor, Two PNC Plaza
(Attorney for Plaintiff) 620 Liberty Avenue

Pittsburgh, PA 15222
(Attorney for Defendant, Virgil J. Flannery)

LAW OFFICE OF JOSEPH S. WEIMER

o oaDSunand

Susan B. Garrarc(’z_];s)quire
Attorney for Andrew B. Jackson




William A. Shaw, Prothonotary
P. 0. Box 549
Clearfield, PA 16830
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IN THE.COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION

NATIONWIDE MUTUAL INSURANCE COMPANY NO. 08-337-CD

a/slo CHARLES LEPINSKI

Plaintiff *

VS *

ANDREW B. JACKSON and VIRGIL J. FLANNERY, *
Defendants *

ORDER

NOW, this 16" day of December, 2010, upon review and consideration of the

Plaintiff's Motion for Continuance; it is the ORDER of this Court that the argument on

,the Defendants Motlon for Entry of Judgment of Non Pros scheduled for December 17,

2010 be and is hereby rescheduled to the A é day of ganuaf-% , 2011 at
/|

/0:00 G.m. in Courtroom No. 1 of the Clearfield County Courthouse, Clearfield,
Pennsylvania.

The Court notes that no further continuances in this matter shall be granted.

BY THE COURT,

/S/ Fredric J Ammerman

FREDRIC J. AMMERMAN
President Judge

Ui *@u};’%ﬁrymmbsam

&ivi ld e

BaBY of
stammﬁnt fllgd m ms%@m

DEC 16 2010
: %'Jg\, otary/

Clerk of CrLurt*




FILED,“"

Paul J. Hennessy. Esquire : ¢ JAN 10 m
Hennessy & Walker Group, P.C.

142 W. Market Street. Suite 2 William A. Shaw @
West Chester, Pa 19382 . Prothonotary/Clerk of Courts
610-431-2727

Attorney 1.D. 65396 Attorney For Plaintiffs

Nationwide Mutual Insurance Company : In The Court of Common Pleas

a/s/o Charles Lepinski : Clearfield County, Pennsylvania

V. : Civil Action Law

Andrew B. Jackson :No. 2008 - 3%37-<D

And

Virgil J. Flannery

Plaintiffs Reply To Defendant’s Petition For Entry of Judgment of Non Pros

Admitted.

Admitted. A true and correct copy of Plaintiff's Reply to Defendant’s New
Matter and New Matter pursuant to Pa. R. C.P. 2252(d) filed in the Clearfizld
County Court of Common Pleas is attached hereto as Exhibit “A.” A copy of
Plaintiff™s Reply to Defendant’s New Matter was served upon the Defendant in
accordance with Pennsyviania Rules of Civil Procedure.

Denied. The averments contained in paragraph 3 of Defendant"g Petition for
Entry of Judgment of Non Pros are false. A true and correct copy of Plaintiff"s
time stamped Reply to New Matter and New Matter pursuant to Pa. R. C.P.
2252(d) filed in the Clearficld County Court of Commeon Pleas is attached hereto
as Exhibit *A.”" which was tiled in March 2, 2009. To the contrary the Delendant
Flannery has not taken any affirmative steps in regard to this matter since July of
2008. Any delay concerning the present matter 1s a i‘esult of the delay by the

Defendant Flannery. A true and correct copy of the Docket is attached hereto as

\,('




exhibit “B™ indicating numerous docket entries initiated by the Plaintiff since

August of 2008.

4-8.Denied. Plaintiffs have provided the Defendant with completed discovery

10.

concerning this matter in accordance with Pennsylvania Rules of Civil Procedure.
The other averments indicated by the Defendant are false. A true and correct copy
of the docket indicating numerous docket entries by the Plaintiff concerning the
present matter since August 4, 2008, is attached hereto as Exhibit “B.”

Denied. The averments contained in paragraph 9 of Defendant’s Petition contains
conclusions of law to which no responsive pleading is required under
Pennsyvlania Rules of Civil Procedure the averments are therefore denied. The
Defendant’s cited case does not relate to the present matter as Plaintiff’s have
active in regard to the present matter diligently attemping to effecutate service
upon co-Defendant Andrew B. Jackson, and were granted a motion to serve the
Defendant by Alternative Service in August of 2010, and subsequently serving the
Defendant. Any delay rélating this matter is a result of the Defendant Flannery.
The averments within Defendant’s Petition alleging delay by the Plaintift’s since
August 4, 2008, are false a true and correct copy of the Docket displaying for this
matter is attached hereto as Exhibit “B.”

Denied. The averments contained in pargraph 10 of Defendant’s Petition contain
conclusions of law to which no responsive pleading is required under
Pennslyvania Rules of Civil Procedure. To the contrary, the Plaintiff has been
diligent in their efforts to effectuate service upon co-defendant Andrew B.

Jackson, which has not prejudiced Defendant Flannery, but benefited the




Defendant Flannery who alleges Jackson is solely responsible. Furthermore, any
delay in this matter can directly be attributed to the Defendant.

11. Denied. The averemnts contained in paragraph 11 of Defendant’s Petition
contains conclusions of law to which no responsive pleading is required under
Pennsylvania Rules of Civil Procedure. To the contrary, the Plaintiff has been
diligent in their efforts to effectuate service upon co-defendant Andrew B.
Jackson, which has not prejudiced Defendant Flannery, but benéﬁted the
Defendant Flannery who alleges Jackson is solely responsible. Furthermore, any
delay in this matter can directly be attributed to the Defendant.

12-15. Denied. The averments contained in paragraph 12 through 15 of Detendant’s
Petition are false. A true and correct copy of the Plaintiff.s Reply to Defendant’s
New Matter is attached hereto as Exhibit “A.” Furthermore, the Plaintiff’s have
made a diligent effort to locate the Co-Defendant Jackson, and were granted a
Motion to alternative service, and subsequently effectuated service. A true and
correct copy of the Docket is attached hereto as Exhibit “B.”

16. Denied. The Defendant is well aware that Plaintiff”s have made a diligent effort to
prosecute the above captioned matter and effectuate service upon the Co-
Defendant Jackson by inquiries pursuant to the Freedom of Information Act and
skip trace investigative scarches, within the time period the Defendant claims the
docket had no activity. A true and correct copy of the docket is attached hereto as
Exhibit “B.”

17. Denied. The Defendant is well aware that Plaintiff’s have made a diligent effort to

prosecute the above captioned matter, and effectuate service upon the Co-




19.

Defendant Jackson by inquiries pursuant to the Freedom of Information Act and
skip trace investigative searches. During the time period the Defendant falsely
claims the docket had no activity, the Plaintiffs reinstated the Complaint
numerous times to attempt service upon the Co Defendant, and eventually were
granted authority by the Court to effectuate service pursuant to Pennsyvlania Rule
of Civil Procedure 430. A true and correct copy of the docket is attached hereto as
Exhibit “B.” As indicated in Plaintiff’s Motion for Alternative Service filed with
the Court on August 16, 2010, Plaintiffs believed the Defendant Jackson to
unavailable or deliberately concealing his whereabouts delaying the present

matter.

. Denied. The averments contained in paragraph 18 of Defendant’s Petition for

Entry of Judgment of Non Pros are false. A true and correct copy of Plaintiff’s
Reply to New Matter and New Matter pursuant to Pa. R. C.P. 2252(d) filed in the
Clearfield County Court of Common Pleas is attached hereto as Exhibit “A.”
Defendant is well aware the Plaintiff’s made a diligent effort to locate the
Defendant. Any delay in this matter was caused by the Defendant Flannery.
Denied. The Plaintiffs have provided completed discovery to the Defendant
Flannery. The Defendant Flannery has not been by the prejudiced in the present
matter, to the contrary the Defendant Flannery has benefited by service of
Plaintiff’s Complaint being effectuated upon éo-defendant Jackson. Any delay

concerning this matter has been the result of the delay by the Defendant Flannery.

20-22. Defendant. The Plaintiffs have provided the Defendant with completed

discovery. The Defendant Flannery has not been prejudiced in regard to this




matter. A true and correct copy of the Docket concerning this matter is attached
hereto as exhibit “B.” Any delay relating to this matter can be attributed to the

Defendant.

WHEREFORE, Plaintiffs respectfully request that the Defendant’s Petition for
Entry of Judgment of Non- Pros be dismissed.

ssy, Esquire

L RLs




PLAINTIFF'S
. EXHIBIT

A

Paul J. Hennessy, Esquire Fi LED

Hennessy & Walker Group M#L\ﬁ) ¥ éﬁﬂ(g

| 142.W. Market Street ~ | /\ \' \ \X :
West Chester, PA 19382 ( L\ Wil A, Shaw
610-4312727 nglr}mnofary/(}(em of Courte

Attorney I.LD. 65396

Nationwide Mutual Insurance Company : In The Court of Common Pleas
A/S/O Charles Lepinski

: Clearfield County, Pennsylvania
Vs

: Civil Action Law
Andrew B. Jackson

AND No: ©F-HZT-CD

Virgil J. Flannery

Plaintiffs Response to New Matter of Defendant Virgil J. Flannery

Nationwide Mutual Insurance Company as subrogee of Charles Lepinski, by and
through his counsel, Paul J. Hennessy, Esquire and Hennessy and Walker Group,
P.C., files the following responses to New Matter of Defendant Virgil J. Flannery and
New Matter Pursuant to Pa. R.C.P. 2252(d) averring as follows:

15-21. Denied. The allegations contained in paragraphs 15-21 contain conclusions of
law to which no responsive pleading is required pursuant to the Pennsylvania
Rules of Civil Procedure.

22. Denied. After reasonable investigation Plaintiff is without knowledge or
information sufficient to form a belief as to the truth of the averment

contained in paragraph 22. Strict proof is demanded at the time of trial, if
relevant.

23. Denied. After reasonable investigation Plaintiff is without knowledge or
information sufficient to form a belief as to the truth of the averment
contained in paragraph 22. Strict proof is demanded at the time of trial, if
relevant.

24. Denied. The averments contained in paragraph 24 contains conclusions of law
to which no responsive pleading is required under Pennsylvania Rules of Civil
Procedure. By way of further response it is denied that a sudden and clear
emergency arose inside the range of the assured clear distance ahead in front
of the Defendant. Strict proof is demanded at the time of trial, if relevant.




25.

26.

27-28

29-30.

Denied. The allegations contained in paragraph 25 contain conclusions of law
to which no responsive pleading is required under Pénnsylvania Rules of Civil
Procedure. Strict proof is demanded at the time of trial, if relevant.

Denied. To the contrary on 12/9/2006 at or near Route 80 in Lawrence
Township Clearfield County, Pennsylvania the defendant Virgil J. Flannery

negligently, carelessly and/or recklessly operating a 2007 Pierce Quantum
struck Plaintiff insured’s vehicle.

Denied. The allegations contained in paragraph 27 and 28 contain conclusions
of law to which no responsive pleading is required under Pennsylvania Rules
of Civil Procedure. Strict proof is demanded at the time of trial.

Denied. After reasonable investigation Plaintiff is without knowledge or
information sufficient to form a belief as to the truth of the averments
contained in Paragraphs 29-30. Strict proof is demanded at the time of trial.

WHEREFORE, Plaintiffs demand judgment against the Defendants, jointly and
severally in the amount of $34,024.65 plus interest and costs.

- Plaintiffs Response to New Matter pursuant to Pa, R.C.P. 2252(d)

31-32. Denied. The averments contained in paragraphs 31 and 32 contain
conclusions of law to which no responsive pleading is required pursuant to the
Pennsylvania Rules of Civil Procedure.

WHEREFORE, Plaintiffs demand judgment against the Defendants, jointly and
severally in the amount of $34,024.65 plus interest and costs.

Respectfully Submitted,

oy 47%%7/

y/ Paul J. Herm%sy, E@ulre




No. 2484 P. 1/2

e ® ' PLAINTIFF'S Clearfield County Court of Common Pleas User: BILLSHAW

EXHIBIT ROA Report

Case: 2008-00337-CD

Current Judge: Fredric Joseph Ammerman

NationWige mutUal nsurance Company, et alvs. Andrew B. Jackson, et al

Date

CIVIL ACTION
Judge

2/27/2008

3/24/2008

4/7/2008

7/18/2008
7/23/2008

3/2/2009

4/13/2009

1/21/2010

8/16/2010

8/17/2010

8/27/2010

11/17/2010

New Case Filed. No Judge

Filing: Civil Complaint Paid by: Hennessy, Paul J. (attorney for Nationwide No Judge
Mutual Insurance Company) Receipt number: 1922843 Dated:
02/27/2008 Amount: $95.00 (Check) 3CC Atty Hennessy

Case Filed. No Judge

Entry of Appearance, filed by Atty. Hankle No Judge
Enter appearance on behalf of Defendant Virgil J. Flannery.

Answer, New Matter, and New Matter Pursuant to Pa. R.C.P. 2252(d), filed No Judge
by s/ James R. Hankle, Esquire. no CC

Motion to Compel Discovery, filed by s/ James R. Hankle, Esquire. no CC  No Judge

Order, this 22nd day of July, 2008, upon consideration of the Motion to Fredric Joseph Ammerman
Compel Discovery Responses, it is Ordered that said Motion is Granted.

Plaintiff shall provide full and complete Answers and Responses to

Defendant's First Set of Interrogatories and First Request for Production of

Documents within 20 days from the date of this Order or suffer further

sanctions as this Court may deem just and proper. By The Court, /s/

Fredric J. Ammerman, Pres. Judge. 1CC Atty. Hankle

Plaintiffs Response to New Matter of Defendant Virgil J. Flannery, filed by  No Judge
s/ Paul J. Hennessy, Esquire. no CC

Filing: Reinstate Complaint Paid by: Hennessy, Paul J. (attorney for No Judge
Nationwide Mutual Insurance Company) Receipt number: 1928964

Dated: 4/13/2009 Amount: $7.00 (Check) For: Nationwide Mutual

Insurance Company (plaintiff). Filed by s/ Paul J. Hennessy, Esquire.

2CC & 2 Compl. Reinstated to Atty.

Filing: Reinstate Complaint Paid by: Hennessy, Paul J. (attorney for No Judge
Nationwide Mutual Insurance Company) Receipt number; 1933064

Dated: 1/21/2010 Amount: $7.00 (Check) For: Nationwide Mutual

Insurance Company (plaintiff) filed by s/ Paul J. Hennessy, Esquire. 2CC

& 2 Compl. Reinstated to Atty.

Motion For Alternative Service, filed by s/ Paul J. Hennessy, Esquire. 1CC No Judge
Atty. Hennessy

Order, this 17th of Aug., 2010, Plaintiffs shall be permitted to serve the Fredric Joseph Ammerman
Defendant, Andrew B. Jackson a/k/a Anthony B. Jackson by certified and

regular mail to 6658 East 45th St., Indianapolis, IN 46226. By The Court,

/s/ Fredric J. Ammerman, Pres. Judge. 1CC Atty. Hennessy

Filing: Praecipe to Reinstate. Paid by. Hennessy, Paul J. (attorney for Fredric Joseph Ammerman
Nationwide Mutual insurance Company) Receipt number; 1936405

Dated: 8/27/2010 Amount: $7.00 (Check) For: Nationwide Mutual

Insurance Company (plaintiff) 2CC & 2 reinstated complaints to Atty.

Praecipe for Argument/Scheduling Order, filed by s/ James R. Hankle, Fredric Joseph Ammerman
Esg. 1CC Atty.

Petition For Entry of Judgment of Non Pros, filed by s/ James R. Hankle, Fredric Joseph Ammerman
Esq. 1CC Atty.
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' No. 2484 P. 2/2
Clearfield County Court of Common Pleas User: BILLSHAW

ROA Report
Case: 2008-00337-CD
Current Judge: Fredric Joseph Ammerman

Nationwide Mutual Insurance Company, et alvs.Andrew B. Jackson, et al

Date

CIVIL ACTION
Judge

11/18/2010

12/13/2010

12/16/2010

12/20/2010

1/3/2011

Praecipe for Argument/Scheduling Order, NOW, this 17th of Nov., 2010, Fredric Joseph Ammerman
argument/hearing on Petition for Entry of Judgment of Non Pros is

scheduled for the 17th of Dec., 2010, at 2:00 p.m. in Courtroom 1. By The

Court, /s/ Fredric J. Ammerman, Pres. Judge. 1CC Atty. Hankle

Affidavit of Service filed. That on September 2, 2010 Plaintiff did senda  Fredric Joseph Ammerman
true and correct copy of the Complaint to defendant by regular and certified
mail, filed by s/ Paul J. Hennessy Esq. 2CC Atty Hennessy

Motion For Continuance, filed by s/ Paul J. Hennessey, Esq. 1CC Atty. Fredric Joseph Ammerman
Hennessy

Response to Motion for Continuance, filed by s/ Christopher J Davis, Esq. Fredric Joseph Ammarman
1CC Atty. Davis

Order this 16th day of December 2010 upon review and consideration of  Fredric Joseph Ammerman
the Plaintiffs Motion for Continuance; it is the ORDER of this Court that

argument scheduled for December 17, 2010 be and is hereby rescheduled

to the 26th day of January 2011 at 10:00. BY THE COURT: /s/ Fredric J.

Ammerman, P. Judge. Atty. P. Hennessy, J. Hankle and A. Jackson.

Entry of Appearance, on behalf of Def., Andrew B. Jackson, enter Fredric Joseph Ammerman
appearance of Susan B. Garrard, Esq. No CC

Return mail from Andrew Jackson regarding Dec. 16th Order, (forward to  Fredric Joseph Ammerman
Atty. Garrard 1-3-11)



COMMONWEALTH OF PENNSYLVANIA :

COUNTY OF CHESTER :SS

The undersigned verifies that the facts contained herein are true and correct.

The undersigned understands that false statements herein are made subject to the
penalties of 19 Pa. C.S. Section 4904, relating to unsworn falsification to
authorities.

If applicable, this affidavit is made on behalf of the Plaintiff(s); that the said
Plaintiff(s) is/are unable and unavailable to make this verification on its/his/her
own behalf within the time allotted for filing of this pleading, and the facts set forth
in the foregoing pleading are true and correct to the best of counsel’s knowledge,
information and belief.

This verification is made pursuant to Pa. R.C.P. 1024 and is based on interviews,

conferences, reports, records and other investigative material in the file

Dated: //é///




Paul J. Hennessy, Esquire

Hennessy & Walker

142 W. Market Street

West Chester, PA 19382

610-431-2727

Attorney 1.D. 65396 Attorney for Plaintiff

Nationwide Mutual Insurance Company~ : In The Court of Common Pleas
A/S/O Charles Lepinski

: Clearfield County, Pennsylvania
vs.

: Civil Action Law

{ Andrew B. Jackson
{ AND : No: 09-1192

Virgil J. Flannery

CERTIFICATION OF SERVICE

I hereby certify that I have served a true and correct copy of the Plaintiff’s Reply to

Defendant’s Petition for Entry of Judgment of Non Pros filed in the above captioned
| action upon the Defendants’ counsel on, January 7., 2011 by First Class United States
! mail, addressed as follows:

Susan D. Garrard, Esquire

Law Office of Joseph S. Weimer

1 975 Two Chatham Center
{ Pittsburgh, PA 15219

James R. Hankle, Esquire

| Sherrard, German & Kelly, P.C.

28" Floor, Two PNC Plaza
620 Liberty Avenue

Pittsburgh, PA 15222

/7&//@%/
7/ Paul J. ﬁénnessy, Esqui

Hennessy & Walker




Nationwide Mutual . - In The Court of Common Pleas

Insurance Company : Clearfield County, Pennsylvania
a/s/o Charles Lepinski : Civil Action Law

V. : No. 08-337-CD

Andrew B. Jackson

And

Virgil J. Flannery

ORDER

AND NOW, this day of , 2011, upon

consideration of Defendant Virgil J. Flannery’s Petition for Entry of Judgment
of Non Pros and Plaintiffs Reply thereto it is hereby ordered and decreed that

the Defendant’s Petition is denied.

BY THE COURT:




IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNSYLVANIA
CIVIL DIVISION
NATIONWIDE MUTUAL INSURANCE

COMPANY a/s/o CHARLES
LEPINSKI

~vs- . No. 08-337-CD
ANDREW B. JACKSON and
VIRGIL J. FLANNERY
ORDER
AND NOW, this 26th day of January, 2011, following
argument on the Defendant Vvirgil J. Flannery's Motion for
Entry of Judgment of Non Pros, it is the ORDER of this Court

that said Motion be and is hereby denied.
BY THE COURT,

S

A

gsiflent Judge

50C

46S5
wmmnAé;O s }/

prothonotary/Cl
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY

Nationwide Mutual Insuran
Company A/S/0 Charles Lep

PENNSYLVANIA
ce
inski CIVIL ACTION

(Plaintiff)

1100 Locust, Dept. 5595

08-337-CN

No.

(Street Address)

Des Moines, TA 50391-5595

Type of Case: Negligence

(City, State 2IP)

Vs.

Andrew B. Jackson

Type of Pleading: _complaint

Filed on Behalf of:

Plaintiffs
(Plaintiff/Defendant)

(Defendant)

6658 East 45th Street

(Street Address)

Indianapolis, IN 46226

(City, State 2ZIP)

AND

Virgil J. Flannery
11705 Trotter Road
Argyle, WI 53504

97 F0/0
Reinstated/
for service.

Document

@ed 0 Womey
_{ z i~
Beputy Prothonotary am
F 7g:’occ
William A. smj@r@“ﬁ Q G560

Prothonotary/Clerk of Cou

4 o /3
Reinstate
for servi

Documem

f{) %ttomey
C

Benmty Prothonntary

Paul J. Hennessy, Esquire

(Filed by)

142 West Market Street, Suite 2

(Address)
West Chester, PA 19382

610-431-2727

(Phone)

A2 o
Reinstated/Rai
for service.

Document
to SESWH/Attorney

Gl

Beputy Prothonoatary




Paul J. Hennessy, Esquire
Hennessy & Walker Group, P.C. -
142 W. Market Street

West Chester, PA 19382
610-431-2727

Attorney I.D. 65396 Attorney for Plaintiffs
Nationwide Mutual Insurance Co  : In The Court of Common Pleas
A/S/O Charles Lepinski
1100 Locust Dept 5595 : Clearfield County, Pennsylvania
Des Moines, IA 50391-5595

: Civil Action Law
VS

:No
Andrew B. Jackson
6658 E. 45th Street
Indianapolis, IN 46226
AND
Virgil J. Flannery
11705 Trotter Road
Argyle, W1 53504

COMPLAINT

1. Plaintiff Nationwide Mutual Insurance Co is an insurance company
licensed and authorized to conduct business in the Commonwealth of Pennsylvania

and having as one of its principal places of business the above captioned address.

2. Charles Lepinski is an adult individual insured with Nationwide Mutual

Insurance Co.

3. Defendant Andrew B. Jackson is an adult individual who resides at the

above captioned address.

4. Defendant Virgil J. Flannery is an adult individual who resides at the above
captioned address.

5. On or about 12/09/2006 Plaintiff Nationwide Mutual Insurance Co insured
Charles Lepinski with a personal auto policy, policy number ACPBA7102315948
said policy covering a 1998 Kenworth T-600 tractor trailer.




6. Charles Lepinski was insured by the Plaintiff Nationwide Mutual
Insurance Company with an inland marine policy of insurance, under policy #
22D34631 on December 9, 2006.

7. On or about 12/09/2006, Defendant Andrew Jackson was operating a 1997
Freightliner XL FS65 bearing IN tag # 0264108 registered to same.

8. On or about 12/09/2006 at or near Route 80 in Lawrence Township,
Clearfield County, Pennsylvania Defendant Andrew Jackson while operating the
aforesaid 1997 Freightiiner did negligently, carelessly and/or recklessly,
strike/collide into Plaintiff’s insured’s 1998 Kenworth tractor trailer, being lawfully

operated by Lancelot E. Furber causing extensive damages to same.

9. On or about 12/09/2006 at or near Route 80 in Lawrence Township,
Clearfield County, Pennsylvania, the Defendant Virgil J. Flannery operating a 2007
Pierce Quantum, WI tag # MV8331DT did negligently strike the Plaintiff’s vehicle.

10. The negligence of the Defendants consisted of:

a) operating vehicle at a speed unsafe for conditions;

b) being inattentive;

c) failing to maintain proper lookout;

d) failing to maintain control of said vehicle so as to be able to stop within
the assured clear distances ahead;

g) failing to take the proper safety precautions;

h) following too closely;

i) failing to warn Plaintiff;

}) failing to give due regard to the right, safety, point and position of
plaintiffs property.

11. The aforesaid collision resulted solely from the negligent acts and/or
failure to act on part of Defendants named herein and was due in no manner

whatsoever to any act and/or failure to act on part of Plaintiff’s insured.

12. As a result of the aforesaid collision, Plaintiff’s insured’s vehicle sustained

extensive damages to same.




13. Pursuant to the aforesaid policy of insurance, Plaintiff Nationwide Mutual
Insurance Co settled the claims of its insured Charles Lepinski in the amount of
$34,024.65, (said figure includes Plaintiff’s trailer damage in the amount of
$23,724.80 and Plaintiff’s equipment damage in the amount of $10,300.00)

representing fair and reasonable reimbursement for the damages sustained.

14. Pursuant to the aforesaid policy of insurance, Plaintiff Nationwide Mutual
Insurance Co is subrogated to Charles Lepinski for this loss.

WHEREFORE, Plaintiffs demand judgment against Defendants, Andrew B.
Jackson and Virgil J. Flannery , jointly and severally in the amount of $34,024.65
together plus costs, interest and such other relief this Court finds equitable and just.

NATI-1330




COMMONWEALTH OF PENNSYLVANIA :

COUNTY OF CHESTER 1SS

The undersigned verifies that the facts contained herein are true and correct.

The undersigned understands that false statements herein are made subject to the
penalties of 19 Pa. C.S. Section 4904, relating to unsworn falsification to
authorities.

If applicable, this affidavit is made on behalf of the Plaintiff(s); that the said
Plaintiff(s) is/are unable and unavailable to make this verification on its/his/her
own behalf within the time allotted for filing of this pleading, and the facts set forth
in the foregoing pleading are true and correct to the best of counsel’s knowledge,
information and belief.

This verification is made pursuant to Pa. R.C.P. 1024 and is based on interviews,

conferences, reports, records and other investigative material in the file

Dated: (Q/ 25 / 03




FILED.,

IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYL m’f, Glarcor Courts

NATIONWIDE MUTUAL INSURANCE
COMPANY a/s/o CHARLES LEPINSKI,

Plaintiff,
V.

ANDREW B. JACKSON and
VIRGIL J. FLANNERY,

Defendants.

MAR 24 20?3
Wl"am A Shay d
lCany T A,
CIVIL ACTION |
NO: 08-337-CD

PRAECIPE FOR APPEARANCE

Filed on Behalf of Defendant,
Virgil J. Flannery

Counsel of Record for this Party:
James R. Hankle, Esquire

Email: jth@sgkpc.com
PA 1.D. No. 36019

Sherrard, German & Kelly, P.C.
28th Floor, Two PNC Plaza
620 Liberty Avenue

Pittsburgh, PA 15222

(412) 355-0200

Firm I.D. No. 006



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

NATIONWIDE MUTUAL INSURANCE CIVIL ACTION
COMPANY a/s/o CHARLES LEPINSKI,
Plaintiff, NO: 08-337-CD

V.

ANDREW B. JACKSON and
VIRGIL J. FLANNERY,

Defendants.

PRAECIPE FOR APPEARANCE

TO: WILLIAM A. SHAW, PROTHONOTARY

Kindly enter the appearance of the undersigned as attorney for Defendant, Virgil J.

Flannery, in the above-captioned case.

Respectfully submitted,

SHERRARD, GERMAN & KELLY, P.C.

L Adas Mol

James R. Hankle, Esquire
jrth@sgkpc.com
PA LD. No. 36019




CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Praecipe for Appearance
was served upon the following individual by United States Mail, first class delivery, postage pre-
paid this /9 _ day of March, 2008:

Paul J. Hennessy, Esquire

142 West Market Street, Suite 2
West Chester, PA 19382

James R. Hankle, Esquire



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

NATIONWIDE MUTUAL INSURANCE
. COMPANY a/s/o CHARLES LEPINSKI,

Plaintiff,
\2

ANDREW B. JACKSON and
VIRGIL J. FLANNERY,

Defendants.

TO: PLAINTIFF

YOU ARE HEREBY NOTIFIED TO FILE

A WRITTEN RESPONSE TO THE ENCLOSED
NEW MATTER AND NEW MATTER PURSUANT
TO Pa.R.CP. 2252(d) WITHIN TWENTY (20) DAYS
FROM SERVICE HEREOF OR A JUDGMENT
MAY BE ENTERED AGAINST YOU.

SHERRARD, GERMAN & KELLY, P.C.

By: -
TORNEY FOR DEFENDANT,
Virgil J. Flannery

CIVIL ACTION

NO: 08-337-CD

ANSWER, NEW MATTER, AND
NEW MATTER PURSUANT TO
Pa. R.C.P. 2252(d)

Filed on Behalf of Defendant,
Virgil J. Flannery

Counsel of Record for this Party:

James R. Hankle, Esquire
Email: jrh@sgkpc.com

PA L.D. No. 36019
Christopher J. Davis, Esquire
Email: cid@sgkpc.com

PA L.D. No. 92876

Sherrard, German & Kelly, P.C.
28th Floor, Two PNC Plaza
620 Liberty Avenue

Pittsburgh, PA 15222

(412) 355-0200

Firm No. 0006

I)-I - (O

O 7 2008

@
William A. Shaw
Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

NATIONWIDE MUTUAL INSURANCE CIVIL ACTION
COMPANY a/s/fo CHARLES LEPINSKI,

Plaintiff, NO: 08-337-CD
v.
ANDREW B. JACKSON and
VIRGIL J. FLANNERY,

Defendants.
NOTICE TO DEFEND

YOU HAVE BEEN SUED IN COURT. If you wish to defend against the claims set forth in the
following pages, you must take action within TWENTY (20) days after the Complaint and Notice are served, by
entering a written appearance personally or by attorney and filing in writing with the Court your defenses or
objections to the claims set forth against you. You are warned that if you fail to do so the case may proceed
without you and a judgment may be entered against you by the Court without further notice for any money
claimed in the Complaint or for any other claim or relief requested by the Plaintiff. You may lose money or
property or other rights important to you. YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT
ONCE. IF YOU DO NOT HAVE A LAWYER, GO TO OR TELEPHONE THE OFFICE SET FORTH
BELOW. THIS OFFICE CAN PROVIDE YOU WITH INFORMATION ABOUT HIRING A LAWYER.
IF YOU CANNQOT AFFORD TO HIRE A LAWYER, THIS OFFICE MAY BE ABLE TO PROVIDE YOU
WITH INFORMATION ABOUT AGENCIES THAT MAY OFFER LEGAL SERVICES TO ELIBIGLE
PERSONS AT A REDUCED FEE OR NO FEE.

DAVID S. MEHOLICK, COURT ADMINISTRATOR
CLEARFIELD COUNTY COURTHOUSE
230 E. MARKET STREET
CLEARFIELD, PENNSYLVANIA 16830
TELEPHONE: 814-765-2641, EXT. 5982

AVISO

USTED HA SIDO DEMANDADO/A EN CORTE. Si usted desea defenderse de las demandas que se
presentan mas adelante en las siguientes paginas, debe tomar accion dentro de los proximos veinte (20) dias
despues de la notificacion de esta Demanda y Aviso radicando personalmente o por medio de un abogado una
comparecencia escrita y radicando en la Corte por escrito sus defensas de, y objecciones a, las demandas
presentadas aqui en contra suya. Se le advierte de que si usted falla de tomar accion como se describe
anteriormente, el caso puede proceder sin usted y un fallo por cualquier suma de dinero reclamada en la demanda
o cualquier otra reclamacion o remedio solicitado por el demandante puede ser dictado en contra suya por la Corte
sin mas aviso adicional. Usted puede perder dinero o propiedad u otros derechos importantes para usted. USTED
DEBE LLEVAR ESTE DOCUMENTO A SU ABOGADO INMEDIATAMENTE, SI USTED NO TIENE
UN ABOGADO O NO PUEDE PAGARLE A UNO, LLAME O VAYA A LA SIGUIENTE OFICINA
PARA AVERIGUAR DONDE PUEDE ENCONTRAR ASISTENCIA LEGAL.

DAVID S. MEHOLICK, COURT ADMINISTRATOR
CLEARFIELD COUNTY COURTHOUSE
230 E. MARKET STREET
CLEARFIELD, PENNSYLVANIA 16830
TELEPHONE: 814-765-2641, EXT. 5982



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

NATIONWIDE MUTUAL INSURANCE CIVIL ACTION
COMPANY a/s/o CHARLES LEPINSKI,

Plaintiff, NO: 08-337-CD
V.
ANDREW B. JACKSON and
VIRGIL J. FLANNERY,

Defendants.

ANSWER, NEW MATTER AND NEW MATTER PURSUANT TO
Pa.R.C.P. 2252(d)

AND NOW, comes Defendant, Virgil J. Flannery (“this Defendant™), by and through his

attorneys, James R. Hankle, Esquire, Chris J. Davis, Esquire, and Sherrard, German & Kelly, P.C.,
and files the following Answer, New Matter and New Matter Pursuant to Pa.R.C.P. 2252(d)
averring as follows:
ANSWER

1. As to the allegations contained in Paragraph 1, same pertains to the identity of
adverse parties and are neither admitted nor denied, and strict proof is demanded at the time of trial.

2. As to the allegations contained in Paragraph 2, same pertains to the identity of
adverse parties and are neither admitted nor denied, and strict proof is demanded at the time of trial.

3. As to the allegations contained in Paragraph 3, same pertains to the identity of
adverse parties and are neither admitted nor denied, and strict proof is demanded at the time of trial.

4. As to the allegations contained in Paragraph 4, admitted.

5. As to the allegations contained in Paragraph S, after reasonable investigation, this
Defendant is without information sufficient to form a belief as to the truth thereof and same is

therefore denied, and if material, proof thereof is demanded at the trial of this cause.
2



6. As to the allegations contained in Paragraph 6, after reasonable investigation, this
Defendant is without information sufficient to form a belief as to the truth thereof and same is
therefore denied, and if material, proof thereof is demanded at the trial of this cause.

7. As to the allegations contained in Paragraph 7, admitted.

8. As to the allegations contained in Paragraph 8, it is admitted that on or about
December 9, 2006, at or near Route 80 in Lawrence Township, Clearfield County, Pennsylvania,
Defendant, Andrew Jackson, while operating a 1997 Freightliner did negligent, carelessly and
recklessly strike/collide into a tractor trailer being operated by Plaintiff’s insured, Charles Lepinski.
As to all other allegations contained in Paragraph 8, after reasonable investigation, this Defendant is
without information sufficient to form a belief as to the truth thereof and same is therefore denied,
and if material, proof thereof is demanded at the trial of this cause.

9. As to the allegations contained in Paragraph 9, it is admitted that on or about
December 9, 2006, at or near Route 80 in Lawrence Township, Clearfield County, Pennsylvania,
this Defendant operated a 2007 Pierce Quantum motor vehicle with Wisconsin license plate number
MV8331DT and struck the rear-end of a tractor trailer being operated by Plaintiff’s insured, Charles
Lepinski. As to all other allegations contained in Paragraph 9, this Defendant has been advised by
counsel and therefore believes and avers that he need not make any response, as all such averments
are generally denied and placed at issue by virtue of this Answer and in accordance with Rule
1029(e) of the Pennsylvania Rules of Civil Procedure.

10.  As to the allegations contained in Paragraph 10, this Defendant has been advised by
counsel and therefore believes and avers that he need not make any response, as all such averments
are generally denied and placed at issue by virtue of this Answer and in accordance with Rule

1029(e) of the Pennsylvania Rules of Civil Procedure.



11. As to the allegations contained in Paragraph 11, this Defendant has been advised by
counsel and therefore believes and avers that he need not make any response, as all such averments
are generally denied and placed at issue by virtue of this Answer and in accordance with Rule
1029(e) of the Pennsylvania Rules of Civil Procedure. .

12. As to the allegations contained in Paragraph 12, after reasonable investigation, this
Defendant is without information sufficient to form a belief as to the truth thereof and same is
therefore denied, and if material, proof thereof is demanded at the trial of this cause.

13.  As to the allegations contained in Paragraph 13, after reasonable investigation, this
Defendént is without information sufficient to form a belief as to the truth thereof and same is
therefore denied, and if material, proof thereof is demanded at the trial of this cause.

14.  As to the allegations contained in Paragraph 14, after reasonable investigation, this
Defendant is without information sufficient to form a belief as to the truth thereof and same is
therefore denied, and if material, proof thereof is demanded at the trial of this cause.

WHEREFORE, Defendant, Virgil J. Flannery, demands judgment in his favor against
Plaintiff, with interest and costs of suit.

NEW MATTER

15.  Plaintiff’s Complaint fails to state a cause of action upon which relief can be granted.

16.  Plaintiff’s insured, Charles Lepinski, was comparatively negligent, which
comparative negligence was the sole or substantial cause of any damages allegedly sustained by
Plaintiff.

17.  Plaintiff’'s Complaint is barred or diminished in accordance with the provisions of
the Pennsylvania Comparative Negligence Act, 42 Pa. C.S.A. Section 7102.

18.  No act or failure to act on the part of this Defendant was a factor in bringing about

any damages allegedly sustained by Plaintiff.



19.  The damages allegedly sustained by Plaintiff were the result of facts or omissions by
persons or entities over whom this Defendant had no legal responsibility or control.

20.  This Defendant pleads the doctrine of Res Ipsa Loquitur and avers that this accident
would not have happened in the absence of the negligent conduct of Plaintiff’s insured, Charles
Lepinski.

21.  This Defendants pleads the defense of the Sudden Emergency Doctrine.

22. At all times material to this cause of action, this Defendant was confronted with an
occurrence that permitted no opportunity to apprehend the situation and avoid the accident.

23. Atall tirﬂes material to this cause of action, this Defendant was confronted with an
occurrence requiring some form of immediate, evasive action.

24. At all times material to this cause of action, a sudden and clear emergency arose
inside the range of the assured clear distance in front of this Defendant.

25.  The sudden and clear emergency that arose inside the range of the assured clear
distance in front of this Defendant was the sudden swerving of the tractor trailer operated by
Plaintiff’s insured, Charles Lepinski, and the sudden blocking of the lanes of travel in front of this
Defendant by the tractor trailer operated by Plaintiff’s insured, Charles Lepinski.

26.  Atall times material to this cause of action, the tractor trailer operated by Plaintiff’s
insured, Charles Lepinski, jack-knifed, blocked the lanes of travel in front of this Defendant, and
was almost at a complete stop when, despite this Defendant’s best efforts to avoid a collision, an
accident occurred.

27. At all times material to this cause of action, any duty this Defendant is alleged to
have failed to performed, so suddenly and unexpectedly arose that there was no opportunity to

apprehend the situation and act according to the exigency.



28. At all times material to this cause of action, this Defendant found himself in a
position of danger which was not the result of his negligence.

29. At all times material to this cause of action, this Defendant made an honest exercise
of judgment in attempting to avoid a collision with the tractor trailer operated by Plaintiff’s insured,
Charles Lepinski, even if this Defendant could have done better had he had time to deliberate.

30.  The fact that at the time that the tractor trailer being operated by Plaintiff’s insured,
Charles Lepinski, was still moving, expresses a time-lapse that avoids any indicia offering this
Defendant an opportunity to reflect as to what course of action he should have taken, othér than that
which he did pursue. |

WHEREFORE, Defendant, Virgil J. Flannery, denies and continues to deny any and all
liability to Plaintiff under any theory or cause of action as set forth in Plaintiff’s Complaint and
demands judgment in his favor.

NEW MATTER PURSUANT TOQ Pa. R.C.P. 2252(d)

31.  This Defendant denies any and all liability to Plaintiff under any theory or cause of
action set forth in any of the pleadings filed in this action. If it determined at the time of trial,
however, that Plaintiff is entitled to any relief whatsoever against this Defendant as a result of the
alleged damages, then in that event, this Defendant claims that Defendant, Andrew B. Jackson, is
solely liable to Plaintiff for the reasons set forth in Plaintiff’s Complaint against Defendant, Andrew
B. Jackson, in this action and this Defendant incorporates by reference, as if the same had been set
forth at length, those allegations of Plaintiff’s Complaint as they apply to Defendant, Andrew B.
Jackson, or in the alternative, Defendant, Andrew B. Jackson is liable over to this Defendant for any
and all sums which may be recovered against this Defendant although any liability on the part of

this Defendant is specifically denied.



32.  This Defendant further joins Defendant, Andrew B. Jackson, in this cross-claim to
protect his right to contribution and/or indemnity in the event it is judicially determined that this
Defendant and Defendant, Andrew B. Jackson, are jointly and/or severely liable to Plaintiff,
although the existence of any liability on the part of this Defendant is specifically denied.

WHEREFORE, Defendant, Virgil J. Flannery, respectfully requests this Honorable Court to
enter judgment in favér of Virgil J. Flannery and against Defendant, Andrew B. Jackson, for any

judgment entered in favor of Plaintiff against Defendant, Virgil J. Flannery.

Respectfully submitted,

SHERRARD, GERMAN & KELLY, P.C.

By Y K- ,W
James R. Hankle, Esquire
Christopher J. Davis, Esquire
Attorneys for Defendant,
Virgil J. Flannery




CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Answer, New Matter, and New
Matter Pursuant to Pa.R.C.P. 2252(d) was served upon the following individual by United States
Mail, first class delivery, postage pre-paid this % day of April, 2008:
Paul J. Hennessy, Esquire
142 West Market Street, Suite 2
West Chester, PA 19382
Andrew B. Jackson

6658 East 45" Street
Indianapolis, IN 46226

James R. Hanklé, Esquire



VERIFICATION

I, James R. Hankle, Esquire, hereby verify that:

1. Defendant, Virgil J. Flannery, is outside the jurisdiction of this Honorable Court;

2. [ have sufficient knowledge or information and belief from documentation forwarded
to me by Virgil J. Flannery; and

3. The facts and allegations set forth in the within Answer, New Matter, and New

Matter Pursuant to Pa; R.C.P. 2252(d) are true the best of my knowledge.

Date: April 3, 2008 By: Y&

James R. Hankle, Esquire




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYI.;VANIA

NATIONWIDE MUTUAL INSURANCE
COMPANY a/s/o CHARLES LEPINSKI,

Plaintiff,
V.

ANDREW B. JACKSON and
VIRGIL J. FLANNERY,

Defendants.

CIVIL ACTION

NO: 08-337-CD

MOTION TO COMPEL DISCOVERY

RESPONSES

Filed on Behalf of Defendant,

Virgil J. Flannery

Counsel of Record for this Party:

James R. Hankle, Esquire
Email: jrh@sgkpc.com

PA 1.D. No. 36019
Christopher J. Davis, Esquire
Email: cjd@sgkpc.com

PA I.D. No. 92876

" Sherrard, German & Kelly, P.C.
~ 28th Floor, Two PNC Plaza

620 Liberty Avenue
Pittsburgh, PA 15222

- (412) 355-0200

- Firm No. 0006

(e
William A Shaw
Prothonotary/Clerk of Courts



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

NATIONWIDE MUTUAL INSURANCE CIVIL ACTION
COMPANY a/s/o CHARLES LEPINSKI, :

Plaintiff, NO: 08-337-CD
V.
ANDREW B. JACKSON and
VIRGIL J. FLANNERY,

Defendants.

MOTION TO COMPEL DISCOVERY RESPONSES

AND NOW, comes Defendant, Virgil J. Flannery (“this Defendant”), by and through his
attorneys, James R. Hankle, Esquire, Christopher J. Davis, Esquire, and Sherrard, German & Kelly,
P.C., and files the within Motion to Compel Discovery Responses and in support thereof avers as
follows:

1. This action involves claims for property damages arising from a motor vehicle
accident involving the above-referenced parties.

2. On or about May 15, 2008, counsel fori Defendant, Virgil J. Flannery, served upon
counsel for Plaintiff, Defendant’s First Set of Interrogatories and First Requests for Production of
Documents. True and correct copies of Defendant’s First Set of Interrogatories and First Requests
for Production of Documents are attached hereto as Exhibit “A”.

3. Pursuant to the applicable Pennsylvania Rules of Civil Procedure 4006 and 4009.12,
responses to these discovery requests were due on or before June 16, 2008.

4. When Plaintiff failed to provide any responses to the aforementioned discovery
requests, counsel for Defendant, Virgil J. Flannery, sent a letter to counsel for Plaintiff on or about

June 18, 2008, requesting that counsel advise as to when appropriate answers and responses to these



discovery requests would be received. A true and correct copy of the June 18, 2008 letter is

attached hereto as Exhibit “B”.

o

5. To date, Plaintiff has failed to provide responses to Defendant’s First Set of
Interrogatories and First Requests for Production of Documents and has failed to respond to

counsel’s June 18, 2008 letter.

6. The information sought in Defendant’s First Set of Interrogatories and First Requests

for Production of Documents is relevant for the instant action, and Defendant is further ;Iprejudiced
by Plaintiffs failure to provide appropriate responses so that he may Aefend the claims made
against him.

WHEREFORE, Defendant, Virgil J. Flannery, respectfully requests that this Honorable
Court enter an order compelling Plaintiff to provide full and complete Answers and ReLponses to
Defendant’s First Set of Interrogatories and First Request for Production of Documelnts within

twenty (20) days or suffer further sanctions as this Court may deem just and proper.

Respectfully submitted,

SHERRARD, GERMAN & KELLY, P.C.

!’

By

James R. Hankle, Esquire
Christopher J. Davis, Esquire
Attorneys for Defendant,
Virgil J. Flannery




CERTIFICATION

I certify that the Movant, Defendant, Virgil J. Flannery, has in good faith conferred or
attempted to confer with Plaintiff, Nationwide Mutual Insurance Company a/s/o Charles Lepinski,

in an effort to secure the requested discovery requests without court action as required under Local

Christgpher J. Davy

Rule 208.2(e). The parties have been unable to agree.




CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion to Compel Discovery
Responses was served upon the following individuals by United States Mail, first class delivery,
postage pre-paid this /4 day of July, 2008:

Paul J. Hennessy, Esquire“
142 West Market Street, Suite 2
West Chester, PA 19382

Andrew B. Jackson
6658 East 45™ Street
Indianapolis, IN 46226

James R. Hankle, Esquire



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

NATIONWIDE MUTUAL INSURANCE
COMPANY a/s/o CHARLES LEPINSKI,

Plaintiff,
V.

ANDREW B. JACKSON and
VIRGIL J. FLANNERY,

Defendants.

{50004659.1}

EXHIBIT

"All

CIVIL ACTION

NO: 08-337-CD

FIRST REQUESTS FOR PRODUCTION
OF DOCUMENTS DIRECTED TO
PLAINTIFF

Filed on Behalf of Defendant,
Virgil J. Flannery

Counsel of Record for this Party:

James R. Hankle, Esquire
Email: jrh@sgkpc.com

PA 1.D. No. 36019
Christopher J. Davis, Esquire
Email: cjd@sgkpc.com

PA 1.D. No. 92876

Sherrard, German & Kelly, P.C.
28th Floor, Two PNC Plaza
620 Liberty Avenue

Pittsburgh, PA 15222

(412) 355-0200

Firm No. 0006




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

NATIONWIDE MUTUAL INSURANCE CIVIL ACTION
COMPANY a/s/fo CHARLES LEPINSKI,

Plaintiff, NO: 08-337-CD
\A

ANDREW B. JACKSON and
VIRGIL J. FLANNERY,

Defendants.

FIRST REQUESTS FOR PRODUCTION OF DOCUMENTS
DIRECTED TO PLAINTIFF

AND NOW, comes Defendant, Virgil J. Flannery (“this Defendant”), by and through his
attorneys, James R. Hankle, Esquire, Christopher J. Davis, Esquire, and Sherrard, German & Kelly,
P.C., and serves the follo.wing First Requests for Production of Documents Directed to Plaintiff.
You are notified that pursuant to the applicable Rules of Civil Procedure, you must provide
responses and produce for inspection and copying the following designgted documents which are in
their possession, custody or control and serve the requested dociuments upon Defendant’s attorneys
within thirty (30) days from the date of service héreof.

DEFINITIONS

1. “Individual” shall mean any person, partnership, joint venture, firm, association,

corporation or business or any governmental or legal entity.

2. “Document” shall mean, in addition to and including the definition provided by

Pa.R.C.P. 4009.1, the originals, drafts, and all non-identical versions or copies (whether different

{S0004659.1}



from originals by reason of notations made on such copies or otherwise) of all written or graphic
material, however produced or reproduced, in your possession, custody or control, including, but
not limited to, writings, drawings, graphs, charts, photographs, sound or mechanical recordings or
tape, computer printouts, e-mail, computer tapes, discs or other storage media, computer programs,
computer punch cards, microfilm, microfiche and other data compilations from which information
can be obtained or translated, if necessary through the use of detection devices, into .reasonably
usable form. “Document” also includes any label, heading, title, or other identification of the file
drawer, folder, file, or the like, in which the document is located.

3. “You” or “your” shall mean the Plaintiff and/or its, his, her and/or their
representatives and agents.

4. “Agent”, “investigator”, “representative” and “attorney” shall mean all persons
working on your behalf and/or under your direction.

5. “Communication” shall mean any transmission of information, the information

| transmitted, and any process by which information is transmitted, and shall include written
communications and oral communications.

6. “Relating to” and “pertaining to” (or forms thereof) shall mean constituting,
reflecting, representing, supporting, concerning, contradicting, referring to, stating, describing,
recording, noting, embodying, containing, mentioning, studying, analyzing, discussing, evaluating
and/or relevant to. As indicated, the term necessarily includes information which is in opposition to
as well as in support of the position(s) and claim(s) of the Plaintiff(s) in this action, as well as any

positions or claims made by the Defendant(s) or Additional Defendant(s).



7. “Date” shall mean the day of the week, the month and the year. If only the
approximate date is known or available to you, please state the appfoximate date, indicating that it
1s approximate only.

8. “Address” shall mean the street number, street name, city, state or territory, country
(if other than the United States of America), and, if available, zip code or other mailing code for the
place of the designated person’s residence or, if a business, the place its business is principally
conducted.

9. "Identify," when used in reference to a person or persons, shall mean the (a) full
name, (b) current or last known address, (c) current or last known phone number, (d) current or last
known place of employment, and (e) current or last known job titie or position.

10.  “Identify,” when used in reference to an act (including an alleged omission),
communication, occurrence, statement or conduct (herein collectively called acts), shall mean to (a)
describe the substance of the event or events constituting such act and state the date when such act
occurred; (b) identify each and every person participating in such act; (c) identify all other persons
(if any) present when such act occurred; (d) state whether any minutes, notes, memoranda, or other
record of such act was made; (e) state whether such record now exists; and, (f) identify the person
or persons presently having possession, custody or control of each such record.

11. "Identify," when used in reference to a document, shall mean the document’s author,
recipients(s), date, and bates number (if applicable).

12. “The accident,” unless otherwise specifically described, shall mean the accident

giving rise to this litigation.



REQUESTED DOCUMENTS

L. Any and all statements of any witnesses or parties to this action concerning or in any way
relating to the accident.

RESPONSE:

2. Any and all photographs, diagrams or other documents concerning or in any way relating to

the incident complained of including, but not limited to, photographs of the scene of the accident,

etc.
RESPONSE:
3. Any and all policies of automobile insurance in effect at the time of the accident, including,

but not limited to, all declaration sheets, endorsements, addendums, additional insured status sheets

2

tort option forms, correspondence and/or other documents which may relate to this litigation.

RESPONSE:



4. All and all reports, letters, memorandum or other written or recorded matter prepared by
investigators or any other persons other than an attorney which concerns the accident or this
litigation, including your insurer’s claims file, excluding only those entries which contain mental
impressions as to the merit or value of this litigation.

RESPONSE:

5. Any and all reports of experts who have been consulted and who will be called as witnesses
at trial and/or all documents or other exhibits which form the basis of any opinion of any expert
who may be called to testify.

RESPONSE:

6. Any and all estimates of damage, value or to repair relating to the vehicle allegedly damaged
in the accident.

RESPONSE:

7. Any and all documents and things which you intend to introduce as exhibits at the trial of
this action.

RESPONSE:



8. Any and all documents which you identified in your answers to Defendant's First Set of
Interrogatories i)irected to Plaintiff.

RESPONSE:

9. Any and all documents on which you relied or to which you referred in answering
Defendant's First Set of Interrogatories Directed to Plaintiff,

RESPONSE:

Respectfully submitted,

SHERRARD, GERMAN & KELLY, P.C.

James R. Hankle, Esquire
Christopher J. Davis, Esquire
Attomneys for Defendant,
Virgil J. Flannery



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing First Requests for Production of
Documents Directed to Plaintiff was served upon the following individuals by United States Mail,
first class delivery, postage pre-paid this [.{ day of May, 2008:

Paul J. Hennessy, Esquire
142 West Market Street, Suite 2
West Chester, PA 19382
Andrew B. Jackson

6658 East 45™ Street
Indianapolis, IN 46226

R Al

James R. Hankle, Esquire

By:

{50004659.1)



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

NATIONWIDE MUTUAL INSURANCE
COMPANY a/s/o CHARLES LEPINSKI,

Plaintiff,
V.

ANDREW B. JACKSON and
VIRGIL J. FLANNERY,

Defendants.

{50001013.1)

CIVIL ACTION

NO: 08-337-CD

FIRST SET OF INTERROGATORIES
DIRECTED TO PLAINTIFF

Filed on Behalf of Defendant,
Virgil J. Flannery

Counsel of Record for this Party:

James R. Hankle, Esquire
Email: jrh@sgkpc.com

PA I.D. No. 36019
Christopher J. Davis, Esquire
Email: cjd@sgkpc.com

PA I.D. No. 92876

Sherrard, German & Kelly, P.C.
28th Floor, Two PNC Plaza
620 Liberty Avenue

Pittsburgh, PA 15222

(412) 355-0200

Firm No. 0006



IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

NATIONWIDE MUTUAL INSURANCE CIVIL ACTION
COMPANY a/s/o CHARLES LEPINSKI, '

Plaintiff, NO: 08-337-CD
V.
ANDREW B. JACKSON and
VIRGIL J. FLANNERY,

Defendants.

FIRST SET OF INTERROGATORIES DIRECTED TO PLAINTIFF

AND NOW, comes Defendant, Virgil J. Flannery (“this Defendant”), by and through his
attorneys, James R. Hankle, Esquire, Christopher J. Davis, Esquire, and Sherrard, German &
Kelly, P.C., and serves the following First Set of Interrogatories Directed to Plaintiff. You are
notified that pursuant to the applicable Rules of Civil Procedure, your answers, duly executed
and sworn to, must be served within ﬂurty (30) days from service thereof. Your answers must be
entered after the corresponding numbered interrogatory or part thereof to which it is responsive
on the copies served or reproduction thereof, attaching such additional pages as may be required
for complete answers. These interrogatories shall be deemed to be continuing so as to require
supplemental answers if Plaintiff or anyone on his, her or their behalf obtains further information
between the time the answers are served and thé time of the trial.

DEFINITIONS
1. “Individual” shall mean any person, partnership, joint venture, firm, association,

corporation or business or-any governmental or legal entity.



2. “Document” shall mean, in addition to and including the definition provided by
Pa.R.C.P. 4009.1, the originals, drafts, and all non-identical versions or copies (whether different
from originals by reason of notations made on such copies or otherwise) of all written or graphic
material, however produced or reproduced, in your possession, custody or control, including, but
not limited to, writings, drawings, graphs, charts, photographs, sound or mechanical recordings or
tape, computer printouts, e-mail, computer tapes, discs or other storage media, computer programs,
computer punch cards, microfilm, microfiche and other data compilations from which information
can be obtained or translated, if necessary through the use of detection devices, into reasonably
usable form. “Document” also includes any label, heading, title, or other identification of the file
drawer, folder, file, or the like, in which the document is located.

3. “You” or “your” shall mean the Plaintiff and/or its, his, her and/or their
representatives and agents.

4. “Agent”, “.iﬁvestigator”, “representative” and “attorney” shall mean all persons
working on your behalf and/or under your direction.

| 5 “Communication” shall mean any transmission of information, the information
transmitted, and any process by which information is transmitted, and shall include written
communications and oral communications.

6. “Relating to” and “pertaining to” (or forms thereof) shall mean constituting,
reflecting, representing, supporting, concerning, contradicting, referring to, stating, describing,
recording, noting, embodying, containing, mentioning, studying, analyzing, discussing, evaluating
and/or relevant to. As indicated, the term necessarily includes information which is in opposition to
as well as in support of the position(s) and claim(s) of the Plaintiff(s) in this action, as well as any
positions or claims made by the Defendant(s) or Additional Defendant(s).

7. “Date” shall mean the day of the week, the month and the year. If only the
approximate date is known or available to you, please state the approximate date, indicating that it

is approximate only.

{S0001013.1}
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8. “Address” shall mean the street number, street name, city, state or territory, country
(if other than the United States of America), and, if available, zip code or other mailing code for the
place of the designated person’s residence or, if a business, the place its business is principally
conducted.

9. "Identify," when used in reference to a person or persons, shall mean the (a) full
name, (b) current or last known address, (c) current or last known phone number, (d) current or last
known place of employment, and (e) current or last known job title or position.

10.  “Identify,” when used in reference to an act (including an alleged omission),
communication, occurrence, statement or conduct (herein collectively called acts), shall mean to (a)
describe the substance of the event or events constituting such act and state the date when such act
occurred; (b) identify each and every person participating in such act; (c) identify all other persons
(if any) present when such act occhrred; (d) state whether any minutes, notes, memoranda, or other
record of such act was made; (e) state whether such record now exists; and, (f) identify the person
or persons presently having possession, custody or control of each such record.

11. "Identify," when used in reference to a document, shall méan the document’s author,
recipients(s), date, and bates number (if applicable).

12. “The accident,” unless otherwise specifically described, shall meah the accident

giving rise to this litigation.



INTERROGATORIES

1. Please state the following information as it relates to Charles Lepinski:

ANSWER:

A.

T o mm o 0w

Full name;

Any other names that he has used or been known by;
Date and place of birth;

Social security number;

Marital status at the time of the accident;

Present marital status;

Home address at the time of the accident;

Present home address;



2. State specifically and with particularity the alleged acts of negligence that the Defendant,

Virgil J. Flannery, committed.

ANSWER:

3. State speciﬁcally‘and with particularity the alleged acts of negligence that the Defendant,
Andrew Jackson, committed.

ANSWER:



4, If you, your representative, attorney, consultant, surety, indemnitor, insurer or agent
obtained a statement or statements as defined in Pa.R.C.P. 4003.4(1) and (2) and F.R.C.P. 26(b)(3)
concerning this action and/or its subject matter from any party to this action, or any other person or

witness, please state:

A. the name and address of the person who gave each statement including the
name and address of each person's employer;

B. the date each statement was given;
C. the name and address of the person who obtained each statement;
D. the name and address of the person or entity that hired or retained the person

who obtained each statement;

E. the date when each statement was obtained;

F. the place where each statement was obtained;

G. whether each statement is written, signed by the person making it, or a
stenographic, mechanical, electrical or other recording, or a transcription

thereof;

H. the names and addresses of all persons and/or entities who presently have
custody of each original statement identified in your answers above;

L the names and addresses of all persons and/or entities who presently have
custody of any copies of each statement identified in your answers above;
and,

J. please attach to your answers to interrogatories a photostatic copy of like

reproduction of each statement identified in your answers above.

ANSWER:



5. If you intend to call any expert witness at trial, please state:

A the name and address of each such expert witness;

B. the subject matter as to which each such expert witness is expected to testify,

C. the substance of the facts and opinions to which each expert is expected to
testify and a summary of the grounds for each opinion and/or attach a copy of
each expert's report to your answers to interrogatories; '

D. the educational background, field of expertise, professional experience,
publications, membership in professional societies, employment experience
and court appearances (including citations) of each of the expert witnesses
identified in your answers; and,

E. if you have received a report from said expert, please attach a copy of said
report.

ANSWER:
6. If you, your attorney, or other representative have retained or specifically employed any

expert whom you do not intend to call as a witness at trial, please state:

A.

B.

ANSWER:

the name and address of each such expert;

the precise area of his expertise as retained or specifically employed herein;
and,

the facts known and/or opinions held by said expert.



7. If any tests or procedures have or will be performed by any expen retained by you, your
attorney, principal, or representative in this action, whether or not you intend to call that expert as a

witness at trial, please state:

A. the name and address of the person conducting the test, including the name of
each person’s employer; and,

B. the educational background, field of expertise, professional experience,
publications, membership in professional societies, employment experience
and court appearances (including citations) of each of the expert witnesses
1dentified in your answers above.

ANSWER:



8. If any photographs were taken or maps, charts or diagrams prepared regarding the locale or

surrounding area of the site of the accident or of any other matter or thing involved in this litigation,

please state:
A. the date(s) which such photographs were taken or such maps, charts or
" diagrams were prepared; :
B. the name and address of the person who took or prepared them;
C. where they were taken or prepared,
D. the object or subject of the particular site or view .each photograph, map,
chart or diagram represents; and,
E. the present whereabouts of the photographs, maps, charts and diagrams and
- the names and addresses of whomever is in possession or custody thereof.
ANSWER:
9. State the names and addresses of any eyewitnesses to the accident known to you, your

agents, servants or employees or known to your attorneys or representatives.

ANSWER:



< 4

10.  State the names and present addresses of all persons whom you, your attorneys, agents,
investigators or other representatives have been informed may be witnesses to the events
immediately preceding the accident.

ANSWER:

11.  State the names and present addresses of all 'pefsons whom you, your attorneys, agcnts,'

investigators or other representatives have been informed may be witnesses to events immediately

subsequent to the accident.

ANSWER:

12.  State the names and present addresses of all persons whom you, your attorneys, agents,
investigators or other representatives have been informed were present in the vicinity of the
accident and who might have knowledge of the circumstances thereof, whether or not you know
said persons observed or witnessed the accident.

ANSWER:



13. List the names and present addresses of all investigators, representatives or employees who

have investigated the accident and/or the claims made in this litigation. With respect to each such

person, state the following:

A.

B
C.
D

t

ANSWER:

employment affiliation at the time of the investigation;

present employment affiliation;

the names and addresses of each and every party contacted;

the date when contacted;

whether an attempt was made to procure a statement in any form;
;Lhe results of such attempt;

whether said investigator or representative submitted a report to counsel for
the plaintiff or to any other person; and,

if the answer to the preceding subinterrogatory is in the affirmative, attach a
copy of said report to these answers if said report is in writing; if said report
is oral, give a summary of said report.

" 14.  Did you, your attorneys, agents, investigators or other representatives submit a claim for

damage to your motor vehicle caused by the accident to any motor vehicle insurer?

ANSWER:

10



15.  If your answer to the preceding interrogatory was anything other than an unqualified, “No,”
then for each motor vehicle insurance policy against which you, your attorneys, agents,
investigators or other representatives submitted a claim for damage to your motor vehicle caused by
the accident, identify each of these policies of motor vehicle insurance by:

A. insurance company;

B. named insured(s);
C. policy number(s); and,
D.

claim number(s) relating to the claim submitted.

ANSWER:

16.  What was the amount on the date of the accident of the deductible for the property damage

coverage applicable to your vehicle against which you submitted the claim referred to in your
answer to the preceding interrogatory?

ANSWER:

17. Who, if anyone, paid the deductible amount referred to in your answer to the preceding

interrogatory?

ANSWER:

11



18.  What is the amount, if any, that was paid by your or any insurer for damage to your vehicle

caused by the accident?

ANSWER:

19.  How many estimates of the cost of the damage to the vehicle and/or to repair the vehicle
were obtained by you, your insurer, or any other of your representatives or agents?

ANSWER:

20.  For each estimate referred to in your answer to the preceding interrogatory, please state:
A. the name and address of the company(ies) which prepared the estimate(s);
B. the address(es) at which the estimate(s) were prepared;
C. the name of the specific employee(s), indei)éndent contractor(s), or other
representative(s) of the company(ies) listed in your answer to the preceding
interrogatory who prepared the estimate(s); and,

D. the date(s) on which the estimate(s) were prepared.

ANSWER:

12



21.  Was the alleged damage to the vehicle repaired?

ANSWER:

22.  If your answer to the preceding interrogatory is anything other than an unqualified “no”,

please state:
A.
B.
C.
ANSWER:

the name and address of the company(ies) which repaired the alleged
damage;

the name of the specific employee(s), independent contractor(s), or other
representative(s) of the company(ies) listed in your answer to the preceding

interrogatory who repaired the alleged damage; and,

the date on which the repair was completed.

23.  Did the alleged damage to the vehicle cause the vehicle to be considered a total loss by

~ whomever inspected and evaluated the vehicle for its alleged damage, by you, or by any of your

representatives?

ANSWER:

13



24, If your answer to the preceding interrogatory is anything other than an unqualified “No”,

please state:

A. the name and address of the company(ies) which considered the alleged
damage to cause the vehicle to be considered a total loss;

B. the name of the specific employee(s), independent contractor(s), or other
representative(s) of the company(ies) listed in your answer to the preceding
interrogatory who considered the alleged damage to cause the vehicle to be
considered a total loss;

C. the date on which the vehicle was considered to be a total loss; and,

D. the amount of value the vehicle was considered to have as a total loss.

ANSWER:

25.  If the vehicle was considered to be a total loss, was the vehicle’s value paid for by any
insurer?

ANSWER:

26.  If your answer to the preceding interrogatory is anything other than an unqualified “No,”

please state:

A. the name and address of the insurer(s) which paid for the value of the vehicle;

14



B. the name of the specific person(s) or other entity(ies) who received payment
for the value of the vehicle; and,

C. the date on which the payment was made.

ANSWER:

27.  Are you claiming that the Defendant, Virgin Flannery, is responsib]é for any other damages
other than those which you have stated in your answers to the preceding interrogatories?

ANSWER:

28.  If your answer to the preceding interrogatory is anything other than an unqualified “No,”

please state:

A. the amount(s) of damages you are claiming;

B. a description of the claimed damages, i.e., towing, storage, cost for estimate,
etc.,
C. the name and address of any entities or persons to which or to whom payment

has been made by you or your insurer for the claimed damages; and,
D. for each such payment, the date(s) on which the payment(s) were made.

ANSWER:

15
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Respectfully submitted,

SHERRARD, GERMAN & KELLY, P.C.

R Rlosedl.
James R. Hankle, Esquire
Christopher J. Davis, Esquire
Attorneys for Defendant,

Virgil J. Flannery




LRI

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing First Set of Interrogatories

Directed to Plaintiff was served upon the following individuals by United States Mail, first class

delivery, postage pre-paid this | S day of May, 2008:

Paul J. Hennessy, Esquire
142 West Market Street, Suite 2
West Chester, PA 19382

Andrew B. Jackson
6658 East 45" Street
Indianapolis, IN 46226

James R. Hankle, Esquire

{50001013.1}



SHERRARD
GERMAN & KELLY, P.C.

ATTORNEYS AT LAW

28* Floor, Two PNC Plaza, 620 Liberty Avenue, Pittsburgh, PA 15222
Phone: 412-355-0200 © Fax: 412-261-6221 www.sgkpc.com

Christopher J. Davis
Direct Dial: (412) 258-6735
Email: cjd@sgkpc.com

June 18,2008

Paul J. Hennessy, Esquire
142 West Market Street, Suite 2
West Chester, PA 19382

Inre: Nationwide Mutual Insurance Company a/s/o Charles Lepinski v.
Andrew B. Jackson and Virgil J. Flannery
No: 08-337-CD

Dear Mr. Hennessy:

On or about May 15, 2008, we served upon you Defendant’s First Set of
Interrogatories and First Requests for Production of Documents with regard to the above-
referenced matter. Pursuant to the applicable Pennsylvania Rules of Civil Procedure,
responses to these discovery requests were due on or before June 16, 2008. To date, we
have not yet received any responses from you. Accordingly, we would request that you
please advise as to when we may expect appropriate Answers and Responses to these
discovery requests.

Thank you for your anticipated cooperation in this regard.

Very truly yours,

CID/pms .
cc:,  Mr. Andrew B. Jackson
Ms. Joy White




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
NATIONWIDE MUTUAL INSURANCE CIVIL ACTION
COMPANY a/s/o CHARLES LEPINSKI,

Plaintiff, .. NO: 08-337-CD

V. '

ANDREW B. JACKSON and
VIRGIL J. FLANNERY,

Defendants.

ORDER OF COURT

AND NOW, TO-WIT, this day of , 2008, upon consideration

of the foregoing Motion, it is hereby ORDERED that:
1. a rule is issued upon the Plaintiff to show cause why the moving party is not entitled

to the relief requested;

2. the Plaintiff shall file an answer to the motion within days of this date;

3. the Motion shall be decided under Pa.R.C.P. 206.7;
4, depositions and all other discovery shall be completed within days of this date;
: i

5. an evidentiary hearing on disputed issues of material fact shall be held on

, in the Clearfield County Courthouse, Clearfield, Pennsylvania, in

Courtroom No. .
6. argument shall be held on , in Courtroom
No. of the Clearfield County Courthouse; and

7. notice of entry of this Order shall be provided to all parties by the moving party.

BY THE COURT:




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

NATIONWIDE MUTUAL INSURANCE CIVIL ACTION
COMPANY a/s/o CHARLES LEPINSKI,

Plaintiff, - NO: 08-337-CD
\2
ANDREW B. JACKSON and
VIRGIL J. FLANNERY,

Defendants.

ORDER OF COURT

, 2008 upon

\

AND NOW, TO-WIT, this 2& day of \TV.OA

presentation and consideration of the within Motion to Compel Discovery Responses, it is hereby

ORDERED, ADJUDGED and DECREED that said Motion is GRANTED.

It is further ORDERED that Plaintiff, Nationwide Mutual Insurance Company a/s/o Charles

Lepinski, shall provide full and complete Answers and Responses to Defendant’s First Set of

Interrogatories and First Request for Production of Documents within twenty (20) days from the

date of this Order or suffer further sanctions as this Court may deem just and proper.

BY THE COURT:

FILED

O Lot o#

JUL 23 008 ATy Hans
€O

William A. Shaw
Prothonotary/Clerk of Courts



DATE: 1-23-08
ZS You are respozsible for serving all appropriate patties,

The Prothanatary’s officc hes proviced service to the following narties:
——Plaintiff(s) ____ Plain:iffis) Aunmey ___ Otker
Defeodanifs) __ Defendani(s) Atlomey

Special Insiructions;

FILED

JUL 23 2008

" Willlam A. Spaw
MQnotary/Clerk of Courts

oy



Paul J. Hennessy, Esquire F I L g %/NOCQ

Hennessy & Walker Group WICK

142.W. Market Street m 02 2009 "
West Chester, PA 19382 (7 Wiliam A. Shaw
610-431-2727 prothonotary/Clerk of Courts

Attorney I.D. 65396

Nationwide Mutual Insurance Company : In The Court of Common Pleas
A/S/O Charles Lepinski

: Clearfield County, Pennsylvania
\B

: Civil Action Law
Andrew B. Jackson

AND No: OF-237-CD

Virgil J. Flannery

Plaintiffs Response to New Matter of Defendant Virgil J. Flannery

Nationwide Mutual Insurance Company as subrogee of Charles Lepinski, by and
through his counsel, Paul J. Hennessy, Esquire and Hennessy and Walker Group,
P.C., files the following responses to New Matter of Defendant Virgil J. Flannery and
New Matter Pursuant to Pa. R.C.P. 2252(d) averring as follows:

15-21. Denied. The allegations contained in paragraphs 15-21 contain conclusions of
law to which no responsive pleading is required pursuant to the Pennsylvania
Rules of Civil Procedure.

22. Denied. After reasonable investigation Plaintiff is without knowledge or
information sufficient to form a belief as to the truth of the averment
contained in paragraph 22. Strict proof is demanded at the time of trial, if
relevant.

23. Denied. After reasonable investigation Plaintiff is without knowledge or
information sufficient to form a belief as to the truth of the averment
contained in paragraph 22. Strict proof is demanded at the time of trial, if
relevant.

24. Denied. The averments contained in paragraph 24 contains conclusions of law
to which no responsive pleading is required under Pennsylvania Rules of Civil
Procedure. By way of further response it is denied that a sudden and clear
emergency arose inside the range of the assured clear distance ahead in front
of the Defendant. Strict proof is demanded at the time of trial, if relevant.




25.

26.

27-28

29-30.

Denied. The allegations contained in paragraph 25 contain conclusions of law
to which no responsive pleading is required under Pennsylvania Rules of Civil
Procedure. Strict proof is demanded at the time of trial, if relevant.

Denied. To the contrary on 12/9/2006 at or near Route 80 in Lawrence
Township Clearfield County, Pennsylvania the defendant Virgil J. Flannery
negligently, carelessly and/or recklessly operating a 2007 Pierce Quantum
struck Plaintiff insured’s vehicle.

Denied. The allegations contained in paragraph 27 and 28 contain conclusions
of law to which no responsive pleading is required under Pennsylvania Rules
of Civil Procedure. Strict proo? is demanded at the time of trial.

Denied. After reasonable investigation Plaintiff is without knowledge or
information sufficient to form a beiiet as to the truth of the averments
contained in Paragraphs 29-39. Strict proof is demanded at the time of trial.

WHEREFORE, Plaintiffs demand judgment against the Defendants, jointly and
severally in the amount of $34,024.65 plus interest and costs.

Plaintiffs Response to New Matter pursuant to Pa. R.C.P. 2252(d)

31-32. Denied. The averments contained in paragraphs 31 and 32 contain
conclusions of law to which no responsive pleading is required pursuant to the
Pennsylvania Rules of Civil Procecure.

WHEREFORE, Plaintifts demand judgment against the Defendants, jointly and
severally in the amount of $34,024.65 plus interest and costs.

Respectfully Submitted,

ﬂM ﬂ/WK/MZ%%A

By/ Paul J. tHenn Eéduire




Paul J. Hennessy, Esquire
Hennessy & Walker Group
142 W. Market Street
West Chester, PA 19382
610-431-2727

Attorney I.D. 65396

Nationwide Mutual Insurance Company : In The Court of Common Pleas
A/S/O Charles Lepinski
1100 Locust, Dept. 5595
Des Moines, 1A 50391-5595
Vs,

Andrew B. Jackson etal
6658 East 45" Street

Indianapolis, IN 46226

: Clearfield County, Pennsylvania
: Civil Action Law

:No: 08-337-CD

Praecipe to Reinstate

To The Prothonotary:

Please reinstate the Complaint on the above-captioned action.
Please return to the attorney so that we may attempt service for Andrew B. Jackson.

@u Otlos

aul Y. Hehnessy, Esqu{(

Attorney for Plaintiff

NATI-1330
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Paul J. Hennessy. Esquire
Hennessy & Walker Group
142 W. Market Street
West Chester, PA 19382
610-431-2727 '
Attorney 1.D. 65396

Nationwide Mutual Insurance Company
A/S/OCharles Lepinski

1100 Locust. Dept. 5595

Des Moines, 1A 50391-5595

VS,

Andrew B. Jackson etal

6658 East 45" Street

Indianapolis. IN 46226

- In The Court of Common Pleas
: Clearfield County. Pennsylvania
s Civil Action Law -

:No: 08-337-CD

Praccipe to Reinstate

To The Prothonotary:

Please reinstate the Complaint on the above-captioned action.
Please return to the attorney so that we may attempt service for Andrew B. Jackson.

NATI-1330

Atltorney for Plaip

ficd

} . William A. Shaw
prothon(l)taryICIem of Cou
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY
PENNSYLVANIA

Nationwide Mutual Insurance
Company A/S/0 Charles Lepinski ‘CIVIL ACTION
(Plaintiff) :

1100 Locust, Dept. 5595 No. C%?aif§7’(l[)

(Street Address)

Type of Case: Negligence

Des Moines, IA 50391-5595

(City, State ZIP) Type of Pleading: complaint
VS. Filed on Behalf of:
Plaintiffs
Andrew B. Jackson (Plaintiff/Defendant)
(Defendant)

6658 East 45tP Street
(Street Address)

Indianapolis, IN 46226
(City, State ZIP)

AND

Virgil J. Flannery
11705 Trotter Road
Argyle, WI 53504

Paul J. Hennessy, Esquire

(Filed by)

142 West Market Street, Suite 2

(Address)
West Chester, PA 19382

610-431-2727

{Phone)

| hereby certify this to ba & true
and atested. copy of the original
statemant flied In this case.

FEB 2 72008 o : Reinstate;!)

for service. ) 22 :Zl//
Attest, (ﬁ')r‘éé?nf;gr;’/ Bomsty PrOlhon'otary Z/f

Clerk of Courts



Paul J. Hennessy, Esquire
Hennessy & Walker Group
142 W. Market Street
West Chester, PA 19382
610-431-2727

Attorney I.D. 65396

Nationwide Mutual Insurance Company
A/S/O Charles Lepinski
1100 Locust, Dept. 5595
Des Moines, IA 50391-5595
Vs,

Andrew B. Jackson

6658 East 45™ Street
Indianapolis, IN 46226
AND

Virgil J. Flannery

11705 Trotter Road

Argyle, WI 53504

NOTICE

You have been sued in court. If you wish to defend
against the claims set forth in the following pages, you
must take action within twenty (20) days after this
complaint and notice are served, by entering a written
appearance personally or by attorney and filing in
writing with the court your defenses or objections to the
claims set forth against you. You are warned that if you
fail to do so the case may proceed without you and a
judgment may be entered against you by the court
without further notice for any money claimed in the
complaint or for any other claim or relief requested by
the plaintiff. You may lose money or property or other
rights important to you.

You should take this paper to your lawyer at once. If
you do not have a lawyer or cannot afford one, go to or
telephone the office set forth below to find out where
you can get legal help.

David S. Meholick, Court Admin.
Clearfield County Courthouse
Clearfield, PA 16830
814-465-2641 ext. 5982

: No:

: In The Court of Common Pleas
: Clearfield County, Pennsylvania

: Civil Action Law

AVISO

Le han demandado a usted en la corte. Si usted quiere
defenderse de estas demandas expuestas en las péginas
siguientes, usted tiene veinte (20) dias de plazo ai partir
de Ia fecha de la demanda y la notification. Hace faita
asentar una comparencia escrita o en persona o con un
abogado y entregar a la corte en forma escrita sus
defenses o sus objeciones a las demandas en contra de
su persona. Sea avisado que si usted no se defiende, la
corte tomara medidas y puede continuar la demanda en
contra suya sin previo aviso o notificacion. Ademas, la
corte puede decidir a favor del demandante y requiere
que usted cumpla con todas las provisiones de esta
demanda. Usted puede perdee dinero o sus propiedades
u otros derechos importantes para usted.

Lleva esta demanda a un abogado inmediatamente. Si
no tiene abogado o si no tiene el dinero suficiente de
pagar tal servicio. Vaya en persona o lame por
teléfono a la oficina cuya direccion se encuentra
encuentra escrita abojo para averiguar dénde se puede
conseguir asistencia legal.

David S. Meholick, Court Admin.
Clearfield County Courthouse
Clearfield, PA 16830
814-465-2641 ext. 5982



Paul J. Hennessy, Esquire

Hennessy & Walker Group, P.C. -

142 W. Market Street
West Chester, PA 19382
610-431-2727

Attorney 1.D. 65396

Attorney for Plaintiffs

Nationwide Mutual Insurance Co
A/S/O Charles Lepinski

1100 Locust Dept 5595

Des Moines, 1A 50391-5595

\E

Andrew B. Jackson
6658 E. 45th Street
Indianapolis, IN 46226
AND

Virgil J. Flannery
11705 Trotter Road
Argyle, WI 53504

1. Plaintiff Nationwide Mutual Insurance Co is an insurance company
licensed and authorized to conduct business in the Commonwealth of Pennsylvania

and having as one of its principal places of business the above captioned address.

2. ~Charles Tepinski is an adulf individual insured with Nationwide Mutual

Insurance Co.

3. Defendant Andrew B. Jackson is an adult individual who resides at the

above captioned address.

4. Defendant Virgil J. Flannery is an adult individual who resides at the above

captioned address.

5. On or about 12/09/2006 Plaintiff Nationwide Mutual Insurance Co insured
Charles Lepinski with a personal auto policy, policy number ACPBA7102315948

: In The Court of Common Pleas
: Clearfield County, Pennsylvania
: Civil Action Law

: No

COMPLAINT

said policy covering a 1998 Kenworth T-600 tractor trailer.




6. Charles Lepinski was insured by the Plaintiff Nationwide Mutual
Insurance Company with an inland marine policy of insurance, under policy #
22D34631 on December 9, 2006.

7. On or about 12/09/2006, Defendant Andrew Jackson was operating a 1997
Freightliner XL FS65 bearing IN tag # 0264108 registered to same.

8. On or about 12/09/2006 at or near Route 80 in Lawrence Township,
Clearfield County, Pennsylvania Defendant Andrew Jackson while operating the
aforesaid 1997 Freightliner did negligently, carelessly and/or recklessly,
strike/collide into Plaintiff’s insured’s 1998 Kenworth tractor trailer, being lawfully

operated by Lancelot E. Furber causing extensive damages to same.

9. On or about 12/09/2006 at or near Route 80 in Lawrence Township,
Clearfield County, Pennsylvania, the Defendant Virgil J. Flannery operating a 2007
Pierce Quantum, WI tag # MV8331DT did negligently strike the Plaintiff’s vehicle.

10. The negligence of the Defendants consisted of:

a) operating vehicle at a speed unsafe for conditions;

b) being inattentive;

c) failing to maintain proper lookout;

d) failing to maintain control of said vehicle so as to be able to stop within
the assured clear distances ahead;

g) failing to take the proper safety precautions;

h) following too closely;

i) failing to warn Plaintiff;

j) failing to give due regard to the right, safety, point and position of
plaintiffs property. ‘

11. The aforesaid collision resulted solely from the negligent acts and/or
failure to act on part of Defendants named herein and was due in no manner

whatsoever to any act and/or failure to act on part of Plaintiff’s insured.

12. As a result of the aforesaid collision, Plaintiff’s insured’s vehicle sustained

extensive damages to same.




13. Pursuant to the aforesaid policy of insurance, Plaintiff Nationwide Mutual
Insurance Co settled the claims of its insured Charles Lepinski in the amount of
$34,024.65, (said figure includes Plaintiff’s trailer damage in the amount of
$23,724.80 and Plaintiff’s equipment damage in the amount of $10,300.00)

representing fair and reasonable reimbursement for the damages sustained.

14. Pursuant to the aforesaid policy of insurance, Plaintiff Nationwide Mutual

Insurance Co is subrogated to Charles Lepinski for this loss.

WHEREFORE, Plaintiffs demand judgment against Defendants, Andrew B.
Jackson and Virgil J. Flannery , jointly and severally in the amount of $34,024.65
together plus costs, interest and such other relief this Court finds equitable and just.

77

ﬂaul J. Hﬁeﬁes&’y, Esq. ﬂ
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COMMONWEALTH OF PENNSYLVANIA :

COUNTY OF CHESTER :8s

The undersigned verifies that the facts contained herein are true and correct.

The undersigned understands that false statements herein are made subject to the
penalties of 19 Pa. C.S. Section 4904, relating to unsworm falsification to
authorities.

If applicable, this affidavit is made on behalf of the Plaintiff(s); that the said
Plaintiff(s) is/are unable and unavailable to make this verification on its/his/her
own behalf within the time allotted for filing of this pleading, and the facts set forth
in the foregoing pleading are true and correct to the best of counsel’s knowledge,
information and belief.

This verification is made pursuant to Pa. R.C.P. 1024 and is based on interviews,

conferences, reports, records and other investigative material in the file

Dated: (Q‘/ 25, / OX




Paul J. Hennessy, Esquire T
Hennessy & Walker FE E—% - ICC-
142 W. Market Street AUE) 5' 6 9 9‘*’8
West Chester, PA 19382 % J ,
610-431-2727 Wiliam A Shaw | eSS
Attorney I.D. 65396 Attorney for Plaintiffs Protonotay/Clerkof Co‘m’(éa

f
Nationwide Mutual Insurance Co. : In the Court of Common Pleas
a/s/o Charles Lepinski : Clearfield County, Pennsylvania
Vs. : Civil Action Law
Andrew B. Jackson et al :NO: 08-337-CD

MOTION FOR ALTERNATIVE SERVICE

' AND NOW, Plaintiff by and through their attorney, Paul J. Hennessy,
Esquire, hereby make petition to this Court for alternative service pursuant to PA
R.C.P. 430 and in support thereof, state the following:

1. The civil complaint was filed on February 27, 2008, listing Defendant
residing at 6658 E. 45" Street, Indianapolis, IN 46226. The civil complaint
was reinstated on January 21, 2010 listing defendant residing at 6658 E.
45" Street, Indianapolis, IN 46226.

2. Attempts were made to serve the Defendant on March 3, 2008 via certified
mail were returned to send as “unclaimed”. Attempts were made to serve
Defendant by Process Server on February 9, 2010 at 6658 E. 45" Street,
Indianapolis, IN 46226.

3. Plaintiffs have confirmed the Defendant’s address as correct via police
report, driver’s record search, Indiana Secretary of State search, copies of
which are attached hereto.

WHEREFORE, Plaintiffs seek an order from the Court in view of the

fact that the Defendant appears to be either unavailable or deliberately concealing

his’her whereabouts, permitting service by mailing to the aforesaid premises.

. essy, Esquire
Hennessy & Walker




Nationwide Mutual Insurance Co. . In the Court of Common Pleas

a/s/o Charles Lepinski : Clearfield County, Pennsylvania
Vs. : Civil Action Law
Andrew B. Jackson et al : NO: 08-337-CD
AFFIDAVIT
STATE OF PENNSYLVANIA:
COUNTY OF CHESTER  :

Paul J. Hennessy, Esquire being duly sworn according to law, deposes and
says that he represents the Plaintiff(s) in the above entitled case; that he is authorized
to make this affidavit on behalf of the Plaintiff(s); and that he has put forth a good
faith effort to locate the defendant.

Plaintiffs have a police report, Indiana Secretary of State search, and driver’s license
record search confirming defendant’s address.

Certified Mail has been attempted and the Process Server has been to Defendant’s
home address of 66658 East 45™ Street, Indianaplis, IN 46226 (see attached).

Hennessy & Walker

Sworn to and subscribed
before me this | p¥~~day

OMW ,2010.

COMMONWEALTH OF PENNSYLVANIA

NOTARIAL SEAL
Marisa De Feo, Notary Public
Westtown Twp., Chester County
|___My Commission Expires March 31, 2014




Paul J. Hennessy, Esquire )
Hennessy & Walker St

142 W. Market Street abe

West Chester, PA 19382 '

610-431-2727 :

Attorney L.D. 65396 £ Attorney for Plaintiffs

Nationwide Mutual Insurance Co. : In the Court of Common Pleas
a/s/o Charles Lepinski : Clearfield County, Pennsylvania
Vs. S - : Civil Action Law

Andrew B. Jackson et al N0 08337-CD

s

Memorandum of Law in Support of Plaintiffs’
Petition for Alternative Service

When Service cannot be made under the regular service methods, the Plaintiff under
Pennsylvania Rules of Civil Procedure No. 430(a) may make a motion for special
order directing an alternative or substitute method of service usually by mail. Such
a motion must be accompanied by an affidavit stating the nature and extent of the
investigation made to determine the ;‘vh'ereabouts of the Defendant and the reasons
why service cannot be made by the régular means.

In Colavecchi v. Knarr, 457 A.2d 111 (Pa.Super.,1983) it was concluded the fact that

a sheriff could not make service at the address furnished to him by Plaintiff did not
convert Defendants into persons whose whereabouts were “unknown”.

In Deer Park Lumber, Inc. v. Major, 559 A.2d 941 (Pa.Super.,1989) it was determined

that more than a mere paper search 1s required before resort can be had to the
publication provisions of Rule 430.

In Penn v. Raynor, 1989 WL 126282, (E.D.PA.,1989) a good faith effort to locate the




Defendant must be made. Such an é’ffo:rt includes; (1) inquires of postal authorities
including inquires pursuant to the Freedom of Information Act, 39 C.F.R. Part 265,
(2) inquires of relatives, neighbors, friends and employers of the Defendant and (3)
examination of local telephone directories, voter registration records and motor

vehicle records. In the instant case Plaintiff has made a “good faith” effort.

Paul J. HeAinéssy, Esquire
Hennessy & Walker




COMMONWEALTH OF PENNSYLVANIA:

COUNTY OF CHESTER 1 ss

The undersigned verifies that the facts contained herein are true and correct.

The undersigned understands that false statements herein are made subject to the
penalties of 19 Pa. C.S. Section 4904, relating to unsworn falsification to
authorities.

If applicable, this affidavit is made on behalf of the Plaintiff{s); that the said
Plaintiff(s) is/are unable and unavailable to make this verification on its/his/her
own behalf within the time allotted for filing of this pleading, and the facts set forth
in the foregoing pleading are true and correct to the best of counsel’s knowledge,
information and belief.

This verification is made pursuant to Pa. R.C.P. 1024 and is based on interviews,

conferences, reports, records and other investigative material in the file

Paul J. Hennéssy, }[gsq. mﬁj

Hennessy & Walker Group, P.C.

Dated: 8/'0/[0




o BRESLIN SPECIALIZED SERVICES ‘ :

=W ZT= [Jational P.O. Box 325 Philadelphia
ssociation o DY
& Profcssional Upper Darby, PA 19082 Profesional
Process Servers (610) 734-1647 Process Servers
AFFIDAVIT OF SERVICE
PLAINTIFF(S). COURT TERM & NO. COUNTY
Nationwide Mutual Insurance Company 08-337-CD CLEARFIELD
DEFENDANT(S) DATE RECEIVED SERVEBY
Andrew B. Jackson : 2-2-10 3-2-10
SERVE AT xxki) Civil Action _complaint [ Subpoena
6658 East 45th Street [J Summons [ Other
Indianopolis, IN 46226 C Wit of
SPECIAL INSTRUCTIONS
Served and made known to
on the day of .20 ,at o'clock, M.,
at ' , County of

Commonwaealth of Pennsylivania, in the manner described below:
O Defendant(s) personally served.
O Adutt family member with whom said Detendant(s) reside(s). Relatlonship is
3 Adutt in charge of Defendant’s residence who refused to give name or relationship.
O Manager/Clerk of place of lodging in which Defendant(s) reside(s), authorized to accept deliveries of U.S. Mail.
O Agent or persoa in charge of Defendant’s office or usual place of business.
o

an officer of said Dafendant company.
O Other .
DESCRIPTION AGE HEIGHT WEIGHT RACE SEX OTHER
Onthe___9  dayol _FeRC060, 2020 ,at__4: ST oclock,___~ M.,

Defendant not found because: O Moved J @ Unknown O No Answer O Vacant 0 Cther
Yk vons Yo ChARotynw Jhcksen Pes perd se Jo Yimrs
NAME OF SERVER Swom to & subscribed before me thi
1

//;—?mglﬁ Y Cortlidg  ben duly sworn according to law, certify that
| am eighteen years of age orfolder and that | am not a party to the action or an
employee or relative of a party.

| verify that the statements made in this affidavit and return of service are
true and correct. | understand that false statements herein are made subject to
the penalties of 18 Pa.C.S. § 4904 relating to unsworn falsification to authorities

NANCYBOTBYL
Marion County
My Commission Explrés

__July 18,2017

T e

Sherift Process Server/GempeieatAdukt_ V-
DEPUTIZED SERVICE W

Now, this day of , 20 , 1 do hereby deputize the Sheritf of Caunty.
toservethis O Summons O Compiaint O Other and make retum thereof and according to Law.

By (Competent Adult) ‘ _ County Sheriff's Check $
Law Firm Hennessy & Walker — ATTEST
Attorney’s Narhe _ F2ul J. Hennessy For_  Plaintiff PRO PROTHY
Address 142 West Markst Street

West Chester, Pa 19382 A

Telephone # - ©10-431-2727 Identification 4 __ 0339 DATE

©1990 Philadelphia Assoc. of Professional Process Servers



tndiana Secretary of Stare

accgsslndiana TODD ROKITA &

Name Searched Qn:
TRIPLE X TRUCKING (Legal)

Current Information
ity Legaf Name:
TRIPLE X TRUCKING, INC.

6658 E 45TH ST, INDIANAPOLIS, IN 46226

General Entity Information:

Control Number: 2006101900157
Status: Active
Eatity Type: For-Profit Domestic Corporation

Entity Creation Date: 10/18/2006
Entity Date to Expire:
Entity Inactive Date:

This entity is past due on its Business Entity Report(s). Click here to file the Business Entity
Report. .

are no othe i t ity.

Registered Agent(name, address, gity , state , zip):
ANTHONY B. JACKSON

6658 E 4S5TH ST

INDIANAPOLIS , IN 46226

Principals(name, address, city, state, zip - when provided)
ANTHONY B. JACKSON

Incorporator

6658 E 45TH ST

INDIANAPOLIS , IN 46226

EffectiveDate RiE

10/18/2006 im/;l8/2006 !Articles of Incorporation

Corporate Reports:
Years Paid
N/A

Years Due
2008/2009

Additional Services Avallable: ) ] ) N
y=p {Generate an official Certificate of Existence/Authorization.

There is a fee of $20.00 for accessIndiana subscribers and a fee of $21.42
for credit card users. Example Certificate

All the entity information captured by the Indiana Secretary of State, pursuant to law, is displayed on
the Internet. For further information, please call our office at 317-232-6576. Copies of actual
corporate documents can also be downleaded online.

If you encounter technical difficulties while using these services, please contact the accessindiana
Webmaster.

If you are unable to find the information you need through the resources provided on this web site,
please contact Secratary of State Todd Rokita's Business Services Division at 317-232-6576.

« Back to the SOS web site




A R S SR SR T e ekt et

accessindiana

Name Searched On:
TRIPLE X TRUCKING (Legal)

Current Information
i / :
TRIPLE X TRUCKING, INC.

Entity Address:
6658 E 45TH ST, INDIANAPOLIS, IN 46226

General Entity Information:

Control Number: 2006101900157
Status: Active
Entity Tvpe: For-Profit Domestic Corporation

Entity Creation Date: 10/18/2006
Entity Date to Expire:

Entity Inactive Date:

This entity is past due on its Business Entity Report(s). Click here to file the Business Entity
Report. .

r € no. r he, I

Additional Services Avallable:

View additional information for the entity, including transaction
@ | history, merger information, registered agent, prindpals and
corporate report information (years paid and years due).

Generate an offidal Certificate of Existence/Authorization. There is a
total fee of $20.00 for accessIndiana subscribers and a fee of $21.42 for
(o ) credit card users. Example Certificate. Please note that when an entity

 {has a past due business entity report, the Certificate of Existence will
Indicate that the entity is not current. An entity is current if no reports are
past due.

(% Generate Copies of Business Entity Documents.

Request Information Printouts or Certificates. There is no fee to place
an order; however, you will be billed for any statutory fees associated

@& | with your order.
sle View turn around time




Consolidated report listing 1 Reports

o h"__.h

[Case Identifier: 2203535084
Order: 1

JACKSON, ANDREW

ChoiceFeint Inc.

DRIVER RSCORD INFORMATION cbuained by ChoicePoint Ine. on customer's
behalf frox the motur vehicle records of the state/province of Indiana.
Identificaticn cf driver is based on information submitted.

Nae/Addrass Quoteback

JANTHORY B JACKSON 42D353503A7 {QB_3LCDNAHPROJ_1_1_M)
€653 T 45IK ST

INDIANAROLIS, IN 46226-3627

[Drivear Licensa Numher Rpt Date Systam Use Account Numbex
3342762746 06/08/2010 000000000000000 710519
Sccial Sscurity Hurber DMV Account Mucber
0000
D08 Sex Hgt Wt Eyes Hair Raquested as/Also Known Rs

D5/09/1955 M €°00 230 BRO BLA

DRIVER LICZNSZ INFORMATION

IClazs Issued Expire Status Restricticns
CHAUEFSUR VALID GLASSES OR CONTACT
[A-COM, GCWR>2 6001 . CDL:; VALID GLASSES OR CONTACT

MISCILLANECUS AND STATE SPECIFIC INFORMATION
ORDZRZD AS: 2942762746

CURRENT FCINTS: 00

DRIVER SAFETY PROGRAM {DSP) COMPLETED ON 7/22/2008 12:00:00 AM FOR 4
poruTs

ID CARD VOLUNTARILY SURRZNDZRED ON 5/6/2003 10:10:05 AM

LICINSE SFEECTIVE: 05/06/2008, RSNER CDL LICENSZ, CDL CLASS A,
[INDORSEMENTS: NT, RESTRICTIONS: A

[DRIVER SAFETY DROGRAM (DSP) COMDLETZD ON 12/20/2006 TOR ¢ POINTS
LICINSE SEFECTIVE: 05/07/2004, RENEW ID CARD, RSGULAR ID CARD,
ZHDORSIMENTS: NONE, RISTRICTIONS: A

LICSHEZ EFFECTIVE: 06/07/2004, RENSW LICENSE, CDL CLASS A, ENDORSIMINTS:
INT, RESTRICTIONS: A

DAIVER SAFZTY FROGRAM (DSP) COMFLEIZD ON 02/19/2004 FOR 4 BOINIS
[LICTNSZ SFFRCTIVE: 11/15/2000, AMEND LICENSE, CDL CLASS A, ENDORSEMENTS:
[T, RTSTRICTIONS: A

JLICINSE EFFECTIVE: 07/10/2000, DUSLICATE LICENSE, CDL CLASS A,
[ENDORSEMZNTS: NI, RESTRICTIONS: A

LICINSZ EFSICTIVE: 07/10/2000, RENZW ID CARD, RECULAR ID CARD,
ZNDORSIMENTS: WONZ, RESTRICTICNS: NONE

o%p: 0572012

coL zxp: 0s/z012

COL ENDORSZMENT: LIQUID BULK/CARGO TANK

COL ENDOASEMENT: DOUBLE/TRIPLZS

03 FRIVIOUS ADDRISS: 6658 E 45TH ST; INDIANAPOLIS, IN 46226

03 TRIVIOUS ADDRESS: 6€58 £ 45TH ST; INDIANAPOLIS, IN 46226

02 FRIVIOUS ADDRISS: 6€53 §. 45TH.; INDIANAGOLIS, IN 46226

91 FRIVIOUS ADDRISS: 3943 HILLSIDS; INDIANAROLIS, IN 46205

FOSSIBLZ MYR MISMATCH, DLRAST RSVIEW TO VERIFY: IN

DRIVING RICORD

Vioc/Sus Cenv/Rein Descxipticn Vio/Conv Prs
[Typa Date Date Coda
CONV  01/25/2002 08/01/2902 .
SFEZDING 068/5S
COURT: OH 2
CASE NO: OH 020506073607
IN COMMIRCIAL MOTOR VEHICLZ CDL:C
CONV  23712/2003 02/21/2003
HON-POINTABLE VIOLATION
CCURT: OH Q
CASZ HO: OH 030305083333
IN COMMZRCIAL MOTOR VEHICLE CDL:C
CONV  06/07/2003 08/07/2003
SPZEDING
COURT: OH 2
CASE NO: OH 0303502183855
IN COMMERCIAL MOTOR VEHICLE CDL:C
COHV  09/03/2003 10/27/2003
SPEEDING
COURI: OR 2
CASE NQ: ©OH 931119074350
IN COMMERCIAL MOTOR VEHICLE CDL:C
CONV  02/22/2004 02/22/2004
SPEZEDING 075/65 .
COURT: MM 2
CASE KO: NM 040405121204
It COMMERCIAL MOTOR VEHICLE CDL:C
CONV  09/11/2004 09/22/2004
SEAT BELT VIOLRIION
COURT: CH [}
CASE NO: OH 041006181526

TH ANITANTAT WATAN UTUTATT  ART .




cetv

CONY

COMY

COHV

CONV

CONV

CONV

coNy

CONV

1271272004

12712/2004

Q271372005

01/03/2006

0372572007

04/10/2007

03/03/2008

0370572008

0271372009

0470472009

P savave v .

01/24/200

DRIVING WRONG SIDE OF RORD

COURI: LA

CASE NO: LA 050316093227

IN COMMERCIAL MOTOR VEHICLR CDL:C
01/24/2008

UNSAFE LANE MOVEMENT

COURT: LA

CASE NO: LR 6634238
03/29/72006

SEZEDING 076/60

COURT: GAS CITY CITY

CASE NO: 27HO10502IF01144¢
0371472006

KON-FOINTABLE VIOLATICH

COURTI: MD

CASE NO: MD 060317082102

IN COMMERCIAL MOTOR VEHICLE CDL:C
05/21/72097

KON-FOINIABLE VIOLATION

COURT: HAGIRSIOWN TOWH

CASE NO: 89I010704IF1333

IN COMME=RCIAL MOTOR VERICLE CDL:C
05/02/2907

HOW-PFOINTABLE VIOLATION

COURI: FA

CASE NO: PA  M0OB496795
04/24/2008

SPEZDING 070/65

COURT: LAGRANGE SUPZRIOR

CASE NO: 44D010203IF01141

IN COMMERCIAL MOTOR VERICLE CDL:C
0371172008

04/08/2009

HOR-FOINTABLZ VIOLATION

COURI: WAYNE SUFIRIOR 33

CRASE NO: 99D0309021IF1291

IN COMMERCIAL MOTOR VEEICLE CDL:C
11/17/200%

NON~FPOINTABLE VIOLATICH

CCURT: LAKE SUP DIVISION g4

CASE MO: 45D1209051703821

IN COMMERCIAL MOTOR VEIHICLZ CDL:C

— End of Consolidated Report —

0+
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_ POLICE CRASH REPORTING FORM
AAS002 (BTN o098 70PY | ledal PO767914

2 @ YO VRN o g Rnvetida O legay Parkad O Legaly Farted C Non- Mowzed | Commerdal Vebicts
2 W
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Address / Oty / State 7
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2 I | O¢ d Rasits m 2ello Driver 9=Unknown
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Ucsnza Plats fng, State Est. Speed ~ Vehide Towed  Towed 8
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Nationwide Mutual Insurance Co. -+ In the Court of Commion Pleas

a/s/o Charles Lepinski : Clearfield County, Pennsylvania
Vs. : Civil Action Law
Andrew B. Jackson et al :NO: 08-337-CD

ORDER

AND NOW, this / 7 day of /L)UG()J, 7 , 2010, upon
consideration of Plaintiffs’ Petition for Alternative Service and Memorandum of Law
in support of, it is hereby ORDERED that Plaintiffs shall be permitted to serve the

Defendant, Andrew B. Jackson a/k/a Anthony B. Jackson by MAILING (certified and
regular) to the premises located at:

6658 East 45™ Street
Indianapolis, IN 46226

BY THE COURT

'-(vhgw

C / ,AMWM«

J.

Ze@%

WilliamA. Shaw
ProtnerataniGlesk of Coprts

Jd
Henne SSJ,.




Paul J. Hennessy, Esquire
Hennessy & Walker Group
142 W. Market Street
West Chester, PA 19382
610-431-2727

Attorney [.D. 65396

3

o
FILED 2¢ec+>
mLHZO“I uﬂfe‘-ns*ﬂka‘ b
;NG 27 2010 Comp! o'

/

William A. Sha@
Prothonotary/Clerk of Cdurts

Nationwide Mutual Insurance Company
A/S/O Charles Lepinski

1100 Locust, Dept. 5595

Des Moines, IA 50391-5595

VS,

Andrew B. Jackson et al

6658 East 45" Street

Indianapolis, IN 46226

: In The Court of Common Pleas
: Clearfield County, Pennsylvania
: Civil Action Law

:No: 08-337-CD

Praecipe to Reinstate

To The Prothonotary:

attorney for service.

NATI-1330

Please reinstate the Complaint on the above-captioned action. Please return to the

Attorney for Plaintiff

7.00 Ak

Ak,




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY
PENNSYLVANIA

Nationwide Mutual Insurance

- Company A/S/0 Charles Lepinski

(Plaintiff)

1100 Locust, Dept. 5595

(Street Address)

Des Moines, IA 50391-5595

(City, State. ZIP)

Vs.

#
Andrew B. Jackson

CIVIL ACTION

No. 05-237-CD

Type of Case: Negligence

Type of Pleading: _complaint

Filed on Behalf of:
Plaintiffs

(Defendant)

6658 East 45th Street

(Street Address)

Indianapolis, IN 46226

(City, State ZIP)

AND

Virgil J. Flannery
11705 Trotter Road
Argyle, WI 53504

| hareby cartify this to be & true

and aitested copy of the original
statement flled [n this case,

Attest,

FEB 27 %008

L;.a..z{ﬁ,.
Prothonotary/
Cledk nf Ciniirte

(Plaintiff/Defendant)

Paul J. Hennessy, Esquire

(Filed by)

142 West Market Street, Suite 2

(Address)
West Chester, PA 19382

610-431-2727

Reinstated/
for service.

(Phone)

. 24/ Document
0me?emstated/ pasauad 10 Sheril/Attorney

Of service.

Bemwmty Prothonatary

10 A

&gnm:rProthonotary ’



Paul J. Hennessy, Esquire
Hennessy & Walker Group
142 W. Market Street
West Chester, PA 19382
610-431-2727

Attorney LD. 65396

Nationwide Mutual Insurance Company
A/S/O Charles Lepinski
1100 Locust, Dept. 5595
Des Moines, IA 50391-5595
vs.

Andrew B. Jackson

6658 East 45™ Street
Indianapolis, IN 46226
AND

Virgil J. Flannery

11705 Trotter Road

Argyle, WI 53504

NOTICE

You have been sued in court. If you wish to defend
against the claims set forth in the following pages, you
must take action within twenty (20) days after this
complaint and notice are served, by entering a written
appearance_personally or by attorney end filing in
writing with the court your defenses or objections to the
claims set forth against you. You are warned that if you
fail to do so the case may proceed without you and a
judgment may be entered against you by the court
without further notice for any money claimed in the
complaint or for any other claim or relief requested by
the plaintiff. You may lose money or property or other
rights important to you.

You should take this paper to your lawyer at once. If
you do not have a lawyer or cannot afford one, go to or
telephone the office set forth below to find out where
You can get legal help.

David S. Meholick, Court Admin.
Clearfield County Courthouse
Clearfield, PA 16830
814-465-2641 ext. 5982

: No:

: In The Court of Common Pleas
: Clearfield County, Pennsylvania

: Civil Action Law

AVISO

Le han demandado a usted en la corte. Si usted quiere
defenderse de estas demandas expuestas en las paginas
siguientes, usted tiene veinte (20) dias de plazo ai partir
de la fecha de la demanda y la notification. Hace faita
asentar una comparencia escrita o en persona o con un
abogado y entregar a la corte en forma escrita sus
defenses o sus objeciones a las demandas en contra de
su persona. Sea avisado que si usted no se defiende, la
corte tomara medidas y puede continuar la demanda en
contra suya sin previo aviso o notificacion. Ademas, la
corte puede decidir a favor del demandante y requiere
que usted cumpla con todas las provisiones de esta
demanda. Usted puede perdee dinero o sus propiedades
u otros derechos importantes para usted.

Lleva esta demanda a un abogado inmediatamente. Si
no tiene abogado o si no tiene el dinero suficiente de
pagar tal servicio. Vaya en persona o llame por
teléfono a la oficina cuya direccion se encuentra
encuentra escrita abojo para averiguar dénde se puede
conseguir asistencia legal.

David S. Meholick, Court Admin.
Clearfield County Courthouse
Clearfield, PA 16830
814-465-2641 ext. 5982



Paul J. Hennessy, Esquire
Hennessy & Walker Group, P.C.
142 W. Market Street

West Chester, PA 19382
610-431-2727

Attorney 1.D. 65396 Attorney for Plaintiffs
Nationwide Mutual Insurance Co  : In The Court of Common Pleas
A/S/O Charles Lepinski
1100 Locust Dept 5595 : Clearfield County, Pennsylvania
Des Moines, 1A 50391-5595

: Civil Action Law
VS

:No
Andrew B. Jackson
6658 E. 45th Street
Indianapolis, IN 46226
AND
Virgil J. Flannery
11705 Trotter Road
Argyle, WI 53504

COMPLAINT

1. Plaintiff Nationwide Mutual Insurance Co is an insurance company
licensed and authorized to conduct business in the Commonwealth of Pemnsylvania

and having as one of its principal places of business the above captioned address.

2. Charles Lepinsk is an adult individual insured with Nationwide Mutual

Insurance Co.

3. Defendant Andrew B. Jackson is an adult individual who resides at the
above captioned address.

4. Defendant Virgil J. Flannery is an adult individual who resides at the above
captioned address.

5. On or about 12/09/2006 Plaintiff Nationwide Mutual Insurance Co insured
Charles Lepinski with a personal auto policy, policy number ACPBA7102315948
said policy covering a 1998 Kenworth T-600 tractor trailer.




6. Charles Lepinski was insured by the Plaintiff Nationwide Mutual
Insurance Company with an inland marine policy of insurance, under policy #
22D34631 on December 9, 2006.

7. On or about 12/09/2006, Defendant Andrew Jackson was 6perating a 1997
Freightliner XI FS65 bearing IN tag # 0264108 registered to same.

8. On or about 12/09/2006 at or near Route 80 in Lawrence Township,
Clearfield County, Pennsylvania Defendant Andrew Jackson while operating the
aforesaid 1997 Freightliner did negligently, carelessly and/or recklessly,
strike/collide into Plaintiff’s insured’s 1998 Kénworth tractor trailer, being lawfully

operated by Lancelot E. Furber causing extensive damages to same.

9. On or about 12/09/2006 at or near Route 80 in Lawrence Township,
Clearfield County, Pennsylvania, the Defendant Virgil J. Flannery operating a 2007
Pierce Quantum, WI tag # MV8331DT did negligently strike the Plaintiffs vehicle.

10. The negligence of the Defendants consisted of:

a) operating vehicle at a speed unsafe for conditions;

b) being inattentive;

¢) failing to maintain proper lookout;

d) failing to maintain control of said vehicle so as to be able to stop within
the assured clear distances ahead; :

g) failing to take the proper safety precautions;

h) following too closely;

i) failing to warn Plaintiff;

J) failing to give due regard to the right, safety, point and position of
plaintiffs property. '

11. The aforesaid collision resulted solely from the negligent acts and/or
failure to act on part of Defendants named herein and was due in no manner

whatsoever to any act and/or failure to act on part of Plaintiff’s insured.

12. As a result of the aforesaid collision, Plaintiff’s insured’s vehicle sustained

extensive damages to same.




COMMONWEALTH OF PENNSYLVANIA :

COUNTY OF CHESTER ‘ 1SS

The undersigned verifies that the facts contained herein are true and correct.

The undersigned understands that falsé statements herein are made subject to the
penalties of 19 Pa. C.S. Section 4904, relating.to unsworn falsification to
authorities.

If applicable, this affidavit is made on behalf of the Plaintiff(s); that the said
Plaintiff(s) is/are unable and unavailable to make this verification on its/his/her
own behalf within the time allotted for filing of this pleading, and the facts set forth
in the foregoing pleading are true and correct to the best of counsel’s knowledge,
information and belief.

This veriﬁcatién is made pursuant to Pa. R.C.P. 1024 and is based on interviews,

conferences, reports, records and other investigative material in the file

Dated: _ &)25108




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

NATIONWIDE MUTUAL INSURANCE
COMPANY a/s/o CHARLES LEPINSKI,

Plaintiff,
V.

ANDREW B. JACKSON and
VIRGIL J. FLANNERY,

Defendants.

CIVIL ACTION

NO: 08-337-CD

PRAECIPE FOR ARGUMENT/
SCHEDULING ORDER

Filed on Behalf of Defendant,
Virgil J. Flannery

Counsel of Record for this Party:

James R. Hankle, Esquire
Email: jth@sgkpc.com

PA 1.D. No. 36019
Christopher J. Davis, Esquire
Email: cjd @sgkpc.com

PA 1.D. No. 92876

Sherrard, German & Kelly, P.C.
28th Floor, Two PNC Plaza
620 Liberty Avenue

Pittsburgh, PA 15222

(412) 355-0200

Firm No. 0006

FILED) a0
s WY 4‘?

William A_ Shaw
Pruthunctary/Cledk of Courts



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Praecipe for
Argument/Scheduling Order was served upon the following individuals by United States Mail,

first class delivery, postage pre-paid this _[.$_ day of November, 2010:

Paul J. Hennessy, Esquire
142 West Market Street, Suite 2
West Chester, PA 19382

Ardrew B. Jackson
66=8 East 45" Street
Indiznapolis, IN 46226
(last known address)

James R. Hankle, Esquire



IN THE COURT OF COMMON PZEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

NATIONWIDE MUTUAL INSURANCE CIVIL ACTION
COMPANY a/s/fo CHARLES LEPINSKI,

Flaintiff, NO: 08-337-CD
V.
ANDREW B. JACKSON and
VIRGIL J. FLANNERY,

Dzfendants.

ORDER OF COURT

AND NOW. TO-WIT, this day of , 2019, upon

presentation and consideration of the swithin Petition for Entry of Judgment f Non Pros, it is hereby
ORDERED, ADJUD'GED and DECEEED that said Petition is GRANTED and that Plaintiff’s case

against Defendant, Virgil J. Flannery, is hereby dismissed.

BY THE COURT:




