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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

HEAT ING ACCEPTANCE CORP.

VS. No. 399 Sept. Term, 1961

e vo oo °% oo

LEO J. SHADECK

PETITION TO OPEN JUDGMENT
AND MOTION TO STRIKE

TO THE HONORABLE JOHN J., PENTZ, PRESIDENT JUDGE:
The Petition of Leo J. Shadeck respectfully represents:

1. That he is a life-long resident of Karthaus Township
Clearfield County, Pennsylvania and the owner of a property

located in Karthaus Township, Clearfield County, Pennsylvania.

2. That in June of 1959 the defendant installed a hot
air Holland Furnace in his residence in Karthaus Township,
Clearf ield County, Pennsylvania. The said furndce was installed

by Ed Neidrich and Thomas Coughlin of the Holland Furnace Company.

3. That as of the date of the installation of the
Holland Furnace there was executed by your petitioner a note dated
June 15, 1959 in the amount of $1872, which note required sixty
monthly payments of $31.20 a month and on which note Thomas

Coughlin signed as a witness,

i, That following the installation of said furndce in
1959 and the execution of the note referred to in the amount of
$1872, said note was discounted by the Holland Furnace Company

with the Heating Acceptance Corp. of Holland, Michigan.

5. Later the Heating Acceptance Corp. advised your
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petitioner that they had purchased a note of his in the amount of
$2688 dated January 8, 1960 and your petitioner has no recollectign
of ever having signed such a note., The monthly payments on the
said note were $4.80 and your petitioner avers that he notified

the Heating Acceptance Corp. that he did not sign that note.

6. In April of 1960 Thomas Coughlin and Edward Neidrich
called at the residence of the defendant and advised him that he
had been cheated by the Holland Furnace Company and the Heating
Acceptance Corp. and succeeded in having your petitioner agree to
install an Armstrong Furnace, the said Thomas Coughlin giving to
your petitioner a paper agreeing to install such furnace, the
name of the persons supplying the furnace to be the DuBois
Plumbing and Heating Company and Thomas Coughlin signing as

Office Assistant.

7. There was also executed on a printed form of the
DuBois Plumbing and Heating Company a written contract under whicl
the DuBois Plumbing and Heating Company agreed to supply a coal
heater, stating that all Holland Equipment was to be a trade-in
and belong to the DuBois Plumbing and Heating Company, the sale
price of the new furnace to be $1200 according to the contract,
but no credit is marked thereon for the Holland equipment which
was to be removed. The contract provides that the present heating
plant was to he removed and was to belong to the DuBois Plumbing
and Heating and the said Edward Neldrich and Thomas Coughlin
advised your petitioner that the Armstrong Furnace which they
wanted to install would run around $1,000, but the bill as
consummated ran close to $1700,00, A copy of the contract between

your petitioner and the DuBois Plumbing and Heating Corporation
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is attached hereto marked "Defendant's Exhibit A'and made a part
hereof. At that time, the said Ed Neidrich and Thomas Coughlin
assured your petitioner that they would pay off the Heat ing
Acceptance Corporation from the equipment that they removed and
he need bother no more about it. Subsequently there was received
by your petitioner the original note executed by him on June 18,
1959 and shown to have been paid to the Heating Acceptance

Corporation on February 15, 1960.

8. In July of 1960 other representatives of the
Holland Furnace Company succeeded in getting your petitioner to
agree to install a 198 A furnace, which contract called for 60
monthly payments of $2}.78 each, and apparently succeeded in
getting your petitioner to sign a note dated August 23, 1960 in
the total amount of $1480.20, being 60 monthly payments of $2l.67

each.

9. That no furnace was ever installed by the Holland
Furnace Company subsequent to the original installation in 1959
and the contract which gave rise to the note dated August 23,
1960 to William Fauls, Assistant Manager of the Holland Furnace
Company in DuBois was never installed so the note would be void

for a failure of consideration,

10. The Armstrong Furnace installed by the DuBois
Plumbing and Heating was financed by them with the Thrift Plan
Financing Corporation, 217 West Mahoning Street, Punxsutawney,
Pennsylvania, and your petitioner has been making payments

regularly to the said corporation.

11. That in December of 1960 your petitioner sought
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legal counsel who advised the DuBois Plumbing and Heating Company
at their address at 230 West Long Avenue in DuBolis, Pennsylvania
of the fact that the Holland Acceptance Company was pressing

Mr. Shadeck on the $2688 note and advised the DuBois Plumbing
and Heating of the promise of their employees to take care of any
obligation with the Holland Furnace Company in consideration of
their taking the equipment of that company, which letter was
never delivered and returned to the office of the defendant's

counsel.

12. Defendant's counsel had no knowledge of the note
alleged to have been executed August 23, 1960 in the amount of
$14,80.20 and was attempting to arrange for an ad justment of the
said obligation, the Holland Furnace Company having advised Mr.
shadeck that the amount of his obligation was $572 in December
of 1959 and also advising him that there was a financing charge
of $1300 on another notice and the Heating Acceptance Corp.
having advised Mr. Shadeck that the balance due was $1455 and the
Heat ing Acceptance Corp. having then made the claim for $148
and the contract number of the various obligations being differern

it was impossible for any settlement to be worked out.

13. There was mailed to defendant's counsel a letter
from the Heating Acceptance Corp. in response to a letter from
the defendant that the Heating Acceptance Corp. would accept
less than the face amount of the bill and by letter dated the
29th day of June, 1961 the Heating Acceptance Corp. adv ised
petitioner's counsel that they had purchased this note for

$1005 but that, if it was not paid, they would confess judgment
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in the amount of $1726.02, said letter being the letter of the
Collection Manager of Heating Acceptance Corp. dated the 29th

day of June 1961 and should be in the file of said corporation.

14, That the contract of July 7, 1960 with the
Holland Furnace Company to take out the Armstrong Furnace and
replace it with another which was never carried out and for which
a note was given to the Holland Furnace Company in the amount of
#1480 and by the Holland Furnace discounted with the Heating
Acceptance Corp., said contract was never performed and no value

ever received by your petitioner.

15. That judgment was entered by the Heating Acceptanc

Corp. on November 1, 1961 on'said note after considerable
"correspondence about the same with petitioner's counsel, and your
petitioner avers that the Heating Acceptance Corporation was
fully aware of the conditions and manner in which the Holland
Acceptance Corp. out of the DuBois off ice was conducting its
business and that the first note executed in 1959 was cancelled
and, while your petitioner admits that the signature on the note

on which judgment was entered is his signature, he avers that he

has been defrauded by the employees of the Holland Furnace Company

and the Heating Acceptance Corp. and that the Heating Acceptance
Corp. is not a holder in due faith but that it purchases obli-
gations from the Holland Furnace Company only and that the agents
of the Holland Furnace Company are authorized and do receive back
from the Heating Acceptance Corp. various notes as necessary to

conduct this practice. It is also averred that there was no
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cons iderat ion for the note upon which judgment was entered.

16. The said judgment was confessed without local
counsel “being employed and there is no address of the Heating.
Acceptance Corporation given on said judgment. The last known
address of the Heating Acceptance Corp. is 189 Columbia Avenue,

Holland, Michigan.

17. Under date of June l, 1963 the Heating Acceptance
Corp. had counsel in Philadelphia write your petitioner with
respect to the amount due on another note dated November 15, 1960

which note your petitioner denies any knowledge whatsoever,

18. That your petitioner requests that said judgment
be stricken from the record or that a rule be issued to permit

the said judgment to be opened and he let into a defense,

And he will ever pray.

BELL, SILBERBLATT & SWOOPE
By el

F. Cortiez |Bell
Attorneys f eo J. Shadeck




STATE OF PENNSYLVANIA
COUNTY OF CLEARFIELD

® o0 *0 oo
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LEO J. SHADECK, being duly sworn according to law,
deposes and says that the facts set forth in the within Petition

are true and correct to the hest of his knowledge, information

M%JW

Sworn and subscribed to before

and belief.

+a
me this ¢ day of June, 1963.

PROTHONOTARY
My Commission Expires
Ist Monday Jaa. 1966




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

HEATING ACCEPTANCE CORP.

VS. No. 399 Sept. Term, 1961

se s se o9 oa

LEO J. SHADECK

ORDER

NOW, thiséZEi day of June, 1963, Rule to Show Cause
why said judgment should not be stricken or opened and the
Defendant left into a defense is awarded, notice of such hearing
to be given to the Plaintiff by registered mail with return card
at their off ice in Holland, Michigan. After the taking of testi-
mony, this case to be placed on the List and disposed of by

the court in such manner as deemed to be fit, right and proper.

By the Court,

es ident Jufige
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p C T OaN RS L6 IO INSTRUMBNT MUST BE COMPLETED
4 ’ 1418 i3 A RETAIL INSTALMENT OBLIGATION (HEATING)
SELLER: : Date— 7 — T
. AP P e - ﬁ Census Zone Now—ooooooo

BUYER: *

Mro, e f ot 2 e Phone No
BUYER'S ADDRESS: - %2021 SE ,&%«4/ .

‘Number and Street—Road and Route City or Post Office Zone State

OWNER OF PREMISES:
The undersigned prer requests

e delivery and installation by DUBOIS PLUMBING AND HEATING CO., in the premises at

" € - R . of One No..A...J_;ﬁC ad
Number and Street—Road and Route City or Post office” * °  Zohe State Si
Heating System, consisting of: Heating plant with i

;z s/ {4
e — ot g, =

aire—u-wo filter-blower stoker-controls o
registers, grilles, wall stacks, register boxes, regulator, and all other fittings and materials, with connections to the following rooms:
NAME OF ROOM FIRST FLOOR NAME OF ROOM SECOND FLOOR | NAME OF ROOM THIRD FLOOR

/] oL AT Dl B

0il burner — gas burner

, accessories, piping in basement,

The Seller sells, and the Buyer buys the Heating System for $..... e oL the Time Sale Price thereof,
ie. the total of the Cash Sale Price and the Credit Service Charge, if any.

1. Cash Sale Price, o ppmeen S OO B. Tolal oo o+ oo oo o W,”// :
2. Trade inw 6. Cash Down Payment _ . .. . $§ ’f/?r__”'
Description oo e L.
Al 7. Principal Balance ... .. . . § e
N :‘ance T T : T qie 8. Credit Service Charge . $ .
3. Net Price oo $ e e e . pad
O 9. Tjme Balance . ... . .w 2/~ A
4. Sales Tax sf(ﬁf‘i

Buyer will pay the, Time Balance in..... VR F 4 .. .monthly instalments of § e e

beginning ’é"‘ﬂ" All instalments are payable at the Seller’s General Office

or at
ten (10) days, the Buyer shall pay a delinquency charge of 5%¢ of the instalment or $5.00, whichever is less.

TERMS AND CONDITIONS
1. All warm air registers furnished by Seller to be black japanned unless otherwise specified. Return air grilles to be of R
e mmaman oo . __ construction and oak-grain finish. On replace work Seller may use all materials now on present installation
which Seller considers in good condition. All new material used shall be of the best quality used for such work; and shall be made
up and placed in a thorough and workmanlike manner. BUYER AGREES TO PROVIDE FOR THE HEATING PLANT A GOOD AND
SUFFICIENT CHIMNEY FOR RECEIVING SMOKE PIPE, AND IF THE SAID CHIMNEY DOES NOT PROVE EFFICIENT, BUYER
'II"I(:AAI%I}I‘)JUST THE SAME PROPERLY AT BUYER'S OWN EXPENSE, TO INSURE A PERFECT DRAFT FOR THE HEATING

2. All necessary excavating and plumbi hall be done by Buyer; cutting through cellar walls by w ........... ;
cutting and csrpenter work by. - ; return air ducts by . %/ e e e e e
Wi oA Wi-N _&w% plant now installed to be dismantled by dtgFpoe. - ~ Ty

size fihd “make 700 w &

and to belong to ... < 43
3. Heating plants u unfinish ildifgs ahd those used before the installation is completed are used at Buyer's risk. Any

extras not included in this obligation shall be charged for at reasonable rates. Loss or damage to or destruction of the property cover-
ed hereby shall not release the Buyer from his obligations hereunder.

4. If Buyer defaults in any payment, or in the performance of any of the agreements herein, or upon the initiation cf a proceed-
ing under the Bankruptcy Act by or against the Buyer or the death of the Buyer or the making by the Buyer of an assignment for
the benefit of his creditors, the entire amount unpaid shell, at the option of Seller, become due and payable.  Buyer shall also pay ar
attorney’s fee of 20% of the amount due and payable, provided such attorney’s fee is permitted by law.

5. ‘This obligation may be assigned by Seller. If so assigned, the Buyer agrees not to assert any claim or defense arising ouf
of the sale, provided, the assignee acquired said obligation for value and in good faith, and, provided, further, that within 10 days aftel
mailing a notice of said assignment to Buyer at the address shown in this obligation the assignee did not receive of the facts giving rise
o such claim or defense. At the request of the Seller or the assignee, the Buyer will execute a note evidencing his obligation to pay
the Time Balance due under this obligation, which may be similarly assignable.

6. The Buyer and Seller hereby waive the right to jury trial in any action, proceeding or counterclaim arising directly or indirectly
out of this obligation and brought or asserted by one party against the other.

7. Seller shall not be liable for its failure to deliver, or any delay in delivery when such failure or delay is due to strikes, fires
sccidents or other causes beyond the control of the Seller.

This obligation with attached riders, and note if any, contains the entire agreement between the parties. Oral understandings and
agreements with. representatives shall not be binding upon the Seller.  There are no warranties, express or implied, other than thos:
set forth herein. o failure or omission of Seller to demand or enforce prompt or full compliance with the terms or conditions here
of shall not constitute o weiver of any of its rights hereunder.

9. This obligntion is subject to cancellation by the Seller within (15) days of the date hereof if, in the Seller’s judgment, thi
Buyer’s credit is insufficient to support this obligation.

10. Delivery of goods called for hereunder will not be made at the time of execution hereof. Identifying marks or numbers o
such goods, if any, and the due date of the first instalment due hereunder may be left blank and inserted by the seller in the seller’
counterpart of this obligation and in any note executed hereunder after signature by the buyer.

GUARANTEE

After compliance with the terms of this obligation on Buyer’s part, Seller guarantees that the heating plant will warm all rooms t
which complete runs of pipe have been installed by Seller, provided proper fuel is furnished and Seller’s instructions obeyed. Selle
reserves the right to locate the heating plant, the piping, registers and grilles. In replacement installations, heating service is no
guaranteed in rooms where pipes or heat stacks are already installed in the premises, unless by a special notation attached to thi
obligation and made @ part of the same. If an Air-Conditioning Unit is included in this obligation, Seller does not guarantee to lowe
the Toom temperature. Seller does not guarantee to remove smoke or odors. All new electrical apparatus, controls, motors, fan:
thermostats, gas burners, oil burners installed hereunder, are guaranteed against all defects in materials or workiranship for a term ¢
one year from date of this obligation. Seller further guarantees free service on all new equipment installed hereunder for a ter

of 16 years from the date hereof. The Buyer must notify Seller in writing within a period of 15 years from date of installation of th

equipment specified hereunder, if the aid heeting plant fails to deliver the heating service guaranteed under this obligation, or of an
other violations of the Seller’s guarantees.

The Buyer ccknowledges roccipt of on exocuted copy of this RETAIL 1 TALMW!GATION .
. /

- 4
- . * .AK. A %ZAJ’

. Buyer’s Signature
Accepted: DUBOIS PLUMBING / 3D HEATING CO.

. r
4
L 4 * /.;7- l} e .
Bygé‘*"”.gﬂ"’wé' ’ e I

If any instalment is in default for a period of not less than

Buyer’s Signature

IO e
PSP WP SINE TR L e

Defendant!s Exhibit A



