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IN THE COURT OF COMNMON PLTAS OF CLEARFIELD COUMTY, PENNSVLVANIA

EUGENE G. KITKO

vs. No. LU49 November Term 1961

[ R

CLEARFIZLD COUNTY

NOW, EUGENE G. KITKO, the Plaintiff in the above cavptioned
case, served th:s Petition for Declaratory Judgment on Clearfleld
County, the Defeundant, by meking a personzl service on Lilllan D.
Eshelman, County Treasurer, on the 9th day of Jenuary 1962, by
serving Stanley Zbleg, Chief Clerk of Clearfield County, on be-
half of Fred I.. Rhoads, Weéley J. Read and A.W. Pearson, Commis-
sioners, on the 9th day of January 1962 and by serving Vincent
Sturniola on behalf of Martin M. Brewnam, Ccunty Controller, on
the 9th day of January 1962. Service was made on all the above

by personally leaving a certified cony of the Petitiom.
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7

Sworn to and subscribed to before
me this /7 day of January, 1962.
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-~ ommission Expires
”l\:th‘:?nday Jan. 1966




IN THE COURT OF COMMCN PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

EUGENE G. KITKO

Vs. No.%?? November Term 1961

st Nt~

CLEARFIELD COUNTY

PETITION FOR DECLARATORY JUDGMENT

TO THE HCNORABLE JOHN J. PENTZ, PRESIDENT JUDGE:

The Plaintiff requests your Honorable Court for a Declaratory
Judgment and respectfully represents:

1. That the Plaintiff, Eugene G. Kltko, 1s the District
Attorney of Clearfleld County, Pennsylvania, with offices in the
Court House Annex Building, Clearfileld, Pennsylvania.

2. That the Defendant, Clearfield County, is a nolitical
subdivision of the Commonwealth of Peunsylvania represented in the
Administration of the same by the following persons: Fred L. Rhoad#,
Wesley J. Read and A.W. Pearson, all of whom are County Commissiont
ers of Clearfield County; Martin ¥. Breunan, County Controller and
Lillian D. Eshelman, County Treasurer.

3. That the Plaintiff was appointed District Attorney of
Clearfield County by your Honorable Court on March 15, 1961, to
fill the vacancy created by Joseph S. Ammerman through resignation

k. Thet the Plaintiff was duly sworn into office on March 15,
1961 and assumed the duties of saild office and has and 1s still
essuming sald duties,

5. On the first Monday of January 1958 when Joseph S.
Ammerman was sworn into the office of District Attornmey, the sslary
of sald Joseph S. Ammerman was $5,000,00 per annum as provided by

the fct 1947, June 25 P.L, 928 Section 1 as smended by the Act of




1951 October 11, P.L. No. 4 Section 1 as further amended by the
Act of 1955 October 21, P.L. 711 Section 1.

6. By the Act of 1959 September 8, P.L. 838; 16 P.S. 11102
salaries of officers of sixth class counties were raised. Said
Act read as follows: Section 1 - The annual salaries of the
following county officers of counties of the sixth class shall be
as follows: The District Attorney, seven thousand ($7,000.00)
dollars . . . Section 3 - This act shall become effective and
applicatle to all of the pertinent county officers who shall begin
a term of office on or after the first Monday of January, 1960.

7. After March 15, 1961, the Defendant, paid salary to the
Plaintiff at the rate of $5,000,00 per annum.

8. On December 20, 1961, Plzintiff wrote a letter to the
Defendant through the Board of Commlssloners and confirmation copy
to the Controller, making formal request for back payment from
March 15, 1961, until December 31, 1961 in an amount equal to the
difference between 3$5,000.00 per annum and $7,000,00 per annum.

A copy of sald letter is hereto attached, made a part hereof and
marked Exhibit ®mAn",

9. On January 5, 1962, the Clearfield County Board of Com-
missioners met and passed a motion on their minutes refusing the
request as stated in Paragraph 8 hereof and further stating that
the salary of the Plaintiff would be $5,000,00 per annum during
his continuance in office. A certified copy of the said motion is
attached hereto, made a part hereof and marked Exhibit "B",

10. That the zmount of salary due to Plaintiff must be based
upon an interpretation of Article 3 Section 13 of the Comstitution
of the Commonwealth of Pennsylvanla and the Act of 1959, September
8, P.L. 838 16 P.S. 11102 as set forth in Paragraph 6 of this
petition. The Plaintiff and Defendant differ in the interpreta-

tion of the same,




11, That if this Declaratory Judgment is not granted, 1t would
lead to inevitable litigation, whereas, the Declaratory Judgment
mwould end the dispute as to the interpretation.

WHEREFORE, your Petitioner prays your Honorable Court may
enter your judgment or decree, construing Article 3 Section 13 of
the Constitutlon of Pennsylvania and the Act of 1959, September 8,
P.L. 838 that the Plaintiff was and is entitled to a salary of
47,000,00 per annum commencing on the 15th day of March 1961 and
continuing until the end of his term of office and that the Plain-
tiff is entitled to and the Defendant does owe the difference be-
tween %5,0C0,00 per annum and %7,000.,00 per annum commencing from

Marcn 15, 1961, and that all future payment should be based on a

. %ﬁﬂ/ 22z A

salary of $7,000.00 ver annum.

COMMONWEALTH OF PENNSYLVANIA )
( ss:

COUNTY OF CLEARFIELD )

EUGENE G. KITKO, being duly sworm asccording to law, deposes

and says that the facts set ferth in the foregolng petition are

true and correct to the best of his knowledge, information and

belief, .
7
Sworn to and subscribed before /

me this ¢ u&day of January,
1962.

1
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Decender 20, 1961
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Fred lhoadls, Preosileut
Board ¢of Cozuissiocnorn
Couxrt Eoase

Cloarfiold, Forusylivauia

Gentlessn:

In chegking the law cu the mmiter of what salary
I would reesive Af I stiyed cn as District Attornay after
Jdevuary 1, 1962, I disccavred (it st tus tins I was ap-
pelnted by Pextz om Xarch 15, 1941 to £411 the ume
oxpired dare of Xyr. Aansrmun us Distrizt Attorney, I should
have at that time reoeivad e sslary of $7,000,00 armually.
This salary, of cowrsa, is 80l by and 1Y is aun odligstion
of the counzr even tkough at tike Ciwme no issue was wade of the
satter. PFlenso cousider this lotter sz wy request fer the
differcnos in paywent betusen $5,000.0C and §7,000.00 swnuslly
frew Narsh 15, 1961 wntil the lass of Ducesber 1961.
@ ——— Siunoerely yours,
9 o 8 o @

30

ENZHE ¢, KITKO
Platriot Attoruey

£3K1var
00s Martiv N, Brewnsy, Controller
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3y odol Moetdmg Jomaass G, 1wRR 2% 2.0 etritdh, . Y,
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Covnby Cerdardasers Frox L, Fhe aog Ve der d, Seed nnd %L YW, Teweaa rr.cent,
tocother with Stenley I Dhieg, Tnief Clerls, 'iextlr il Ererma, County,
Contrallor, Clorencs B, Krwer, Loanty Solieltcer, and Furene G, Kitho,
Metrich Attt maey,

L lctter ves pi‘baented end rezd froo Tuvene . ¥itko, District Attorney,
requesting that he roscive :n ric solary the difference in payrenb tetween
05,000.00 and £7,009,C) ammuclly frem Farck 15, 1561 to Deserbor 31, 1961,

“nepe wag dlgetgtien comcermdny this paygpert Ir oplary. An cpimdon from
Clurerss R, Ke#ory Comn'y S:,jgt‘.to’.', :‘t?f rranenbéd and reod.

. . . rnotion
After c=nsiderablc discvueicn end explanaticn, ths follovingfras rndet-
Yoved By A, V, Pecpoon that the cvimien of the County Solicitor cn the
cacsticn of the salary of the Dirtrict Attnrney be duly f1led and that the
Corty Comrdssicacrs net 4n aesardarec therew!th end refuse the reqiast of
ths TMistrict Attarmey set forth in his lettor dated Doscaber €0, 1961 3 and
thit M solary dartng the timn ha holds cver and tntil o saegcessor gquelifies,
be 5,000,060 par ynar, Fotlon secorded by Uesley J. Read, and unemincusly
carried, .

" There being no fariber bsinces for csnoidercticn, it woo movad by AL W,
Ferrcen that the meeting bo adjourncd, Thic motlen wog sscewded by Yealey J,
Read, anl carried ucedrcucly.

oting efjormrod,

/e Stanley M, Ddleg,
H

K . 1 o 9 oCWx? (ei

STATZ OF PRIMSYLVANIA )%)
Sy
COUNTY OF CIEARTIMID - ;);

I, Stealey F. Zbiog, Ghdef Cler: to Cleerficld County Camdscizrera, homity
gertify tho ferenolnp ho be & trve anl corvost cdar af the riqstes of &
ra~tine held on tho 5th-dsy of Janaary, 1952, a% 2102 ofcleck, F, 1.

P

"’ /7 '
-t ’f'f,’;? ;}'/11« -

' “onlef Clorir, Sle-riield touaty Lafrrlonera.
i
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IN THE CCOURT CF CCMMON PLEAS
OF CJLEARFIELD COUNTY, PTENNA.
No.%YJovenber Term 1961

EUGENE G. KITKO
vs.
CLEARFIELD COUNTY

PETITION mom

To the within Defendant:

You are hereby notified to
plead to the within petition

within 15 days from the date

of service hereof.

mCQmZMﬁgkaixo

BRI REEVBGHEEX

CLEARFIELD, PA.
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

EUGENE G. KITKO :
vs, : No. 449 November Term, 1961

CLEARF IELD COUNTY :

ANSWER TO PETITION FOR DECLARATORY JUDGMENT

Martin M. Brennan, County Controller of Clearfield County,
by his solicitor James A, Gleason, files this Answer:

(1). Paragraph No., 1 of the petition is admitted.

(2). Paragraph No. 2 of the petition is admitted,

(3). Paragraph No, of the petition is admitted.
(4). Paragraph No, of the petition is admitted.
(5), Paragraph No, of the petition is admitted.

(6). Paragraph No. of the petition is admitted.

g 0 o bk W

(7). Paragraph No, of the petition is admitted.
(8). Paragraph No, 8 of the petition is admitted.
(9). Paragraph No., 9 of the petition is admitted.

(10), Paragraph No, 10 of the petition is admitted.

(11), Paragraph No, 11 of the petition is admitted.

WHEREFORE, the respondent, Martin M., Brennan, County
Controller of Clearfield County, prays that the Court may enter
its judgment or decree construing Article 3 Section 13 of the
Constitution of Pennsylvania and the Act of 1959, September 8,

P,L. 838 as to the facts set forth in Plaintﬁf?'s petition,

\‘\/ /L[& 4

James A, G}éison;‘SoI1citor
for Martin' M, Brennan, County
Controller




STATE OF PENNSYLVANIA :
: Ss.
COUNTY OF CLEARFIELD :
Martin M. Brennan, County Controller of Clearfield
County, being duly sworn according to law, deposes and says that

the facts set forth in the foregoing Answer are true and correct

to the best of his knowledge, information and belief,

Sworn to and subscribed before

me this éﬁ‘yday of January, 1962,

| C Heske)
PROTHONOTARY
y Commission Expires

Ist Monday Jap, 1966




IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNA.
No. 449 November Term, 1961

EUGENE G. KITKO
vs.

CLEARFIELD COUNTY

ANSWER TO PETITION FOR
DECLARATORY JUDGMENT

/é/ﬁﬁ/ I e &g‘[\‘?) WT“S
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Law OFFICES
GreasoN, CHERRY & CHERRY
7-10 DaMUus BuiLnpINe
Du Bois, PENNSYLVANIA

102 N. BRADY STREET




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

EUGENE G. KITKO :
vs. : No. 449 November Term, 1961
CLEARFIELD COUNTY :

ANSWER BY THE COUNTY
COMMISSIONERS TO THE
PETITION FOR DECLARATORY
JUDGMENT
The County Commissioners of the County of Clearfielg
in behalf of the said County, answer the Petition for Declaratory
Judgment as follows:
1. The averment in paragraph one of the Petition
is admitted.
Admitted
Admitted
Admitted
Admitted
Admitted
Admitted

Admitted

O 0o N O\, &= W N

Admitted
10. Admitted
11. Admitted.

COUNTY OF CILEARFIEID




COMMONWEALTH OF PENNSYIVANIA
COUNTY OF CLEARFIELD o

Before me, Carl E. Walker, Esq., Prothonotary,
personally appeared Fred L. Rhoads, Wesley J. Read and A. W.
Pearson, County Commissioners of Clearfield County, who being
duly sworn according to law depose and say that the facts set

forth in the foregving Angwer to the Petition for Declaratory

Judgmenty. are true and correct.

Sworn to and subscribed before me

this 19th day of January, 1962.

Dot £ Hoathoo)

PROTHONOTARY
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IN THE COURT OF COMMON PLEAS
OF CLEARFIELD COUNTY, PENNA.

No. 449 November Term, 1961

EUGENE G. KITKO
vs.
CLEARFIEID COUNTY

ANSWER BY THE COUNTY COMMISS-
IONERS TO THE FETITION FOR
DECTARATORY JUDGMENT

OOOOOOOOOOOOOOO




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

EUGENE G, KITKO

vs

CLEARFIELD COUNTY

*e 2s 3% e »s

No. 449 November Term, 1961

LL L I 2 L

¥* 3%

*

ANSWER TO PETITION FOR DECLARATORY JUDGMENT

Lillian D. Eshelman, County Treasurer of Clearfield

County, by her solicitor David E. Blakley, files this Answer:

(1).
(2).
(3).
(#).
(5).
(6).
(7).
(8).
9).
(10).
(11).

Paragraph No. 1

Paragraph
Paragraph
Paragraph
Paragraph
Paragraph
Paragraph
Paragraph
Paragraph
Paragraph

Paragraph

No.
No.
No.
No.
No.
No,
No.
No.
No.
No.

2
3
n
5
6
7
8
9

of the petition is admitted.

of
of
of
of
of
of
of
of

the
the
the
the
the
the
the
the

petition
petition
petition
petition
petition
petition
petition
petition

is
is
is
is
is
is
is
is

admitted.
admitted,
admitted.
admitted.
admitted.
admitted.
admitted.
admitted.

10 of the petitlion is admitted.

11 of the petition 1is admitted.

WHEREFORE, the respondent, Lillian D. Eshelman, County

Treasurer of Clearfield County, prays bhat the Court may enter

1ts Jjudgment or decree construlng Article 3 Section 13 of the

Constitution of Pennsylvania and the Act of 1959, September 8,

P.L. 838 as to the facts set forth in Plaintiff's petition.

David E. Blakley, SolicAtor
for Lillian D. Eshelmapn, County
Treasurer




STATE OF PENNSYLVANIA

951
723

COUNTY OF CLEARFIELD :

Lillian D. Eshelman, County Treasurer of Clearfleld
County, being duly sworn according to iaw, deposes and says that
the facts set forth in the foregoing Answer are true and correct

to the best of her knowledge, information and belief.

7< N{[{ Ao K% "L‘éb%' Fta

Sworn to and subscribed before

me this /Z‘2 day of January, 1962.

PROTHONOTARY

My Commission Expires

st Monday Jan. 1966
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA.

EUGENE G. KITKO
VS ¢ No. 449 November Term 1961

CLEARFIELD:.COUNTY
OPINION

On the 16th day of March 1961, the petitiomer, Eugene G.
Kitko, was appointed to fill out the remainder of the term of the
office of District Attorney of the County of Clearfield, because
of the resignation of Joseph S. Ammerman, who had been elected to
the office of District Attorney, at the Municipal Election in Nov-

ember 1957.

The salary of the District Attorney in a sixth class county
had, by the terms of the Act of June 25, 1947, P.L. 928 Sectionm 1,
as amended October 11, 1951, P.L. 1704, and October 21, 1955, P,L.
711 (16 P.S. 11102), been fixed at the sum of $5000.00 per annum,
and this salary was in effect when Mr. Ammerman was elected at the
November 1957 election, going into office the first Monday of Jan-

uary 1958.

By the Act of the 8th day of September 1959, P.L. 838 (16 P.S.
11102), the salary of district attorney of a county of the sixth
class was increased to the sum of $7000.00 per annum. Section 3

stating:




“This act shall become effective and applicable to all of
the pertinent county officers who shall begin a term of
office on or after the first Monday of January 1960,
Therefore, the increase did not benefit Mr. Ammerman, then

District Attorney, because he had not begun his term on or after

the first Monday of January 1960.

Article III, Section 13, of the Constitution of Pennsylvania,
prohibits the increase or decrease of any salary, or change of any
term of any public officer, after his election or appointment, in
these words:

""No law shall extend the term of any public officer or
increase or diminish his salary or emoluments, after his

election or appointment." (Emphasis supplied)

It is the position of the County that this Section of the Con#t
stitution prohibits the increase of salary provided by the Act

of 1959, supra, to be paid to Mr. Kitko, because he was appointed
to this office, and that such appointment is to the term which
had stérted prior to the first Monday of January 1960; and-that
the succeeding years until the next municipal election, after the
first Monday of January 1962, is a prolongation of the term start-

ed in the 1957 election of Mr. Ammerman.

It has been determined that Mr. Kitko has the right to con-
tinue in the office of District Attorney, as a prolongation of the
four year term beginning the first Monday of January41958, because
no vacancy has occurred by the death of Mr. Chase prior to the
first Monday in January 1962, Mr. Kitko being lawfully, by virtue
of his appointment, in the office of District Attorney.

2




The position taken by the County Commissioners, that the
limitation stated in Section 13 of Article III of the Constitution
prohibits payment of the increased salary to Mr. Kitko, fails to

distinguish the difference between the office and the officer.

The Constitutional provision involved, speaks throughout, and
the very words used, indicate an individual, or a person, is con-
sidered, not the office itself. Giving to the words "office" and
"officer", the meaning ordinarilly prescribed and con§eyed by use
éf these'words, indicates a wide difference. Webster's Internation
al Dictionary defines "office" as a special duty, trust, charge, or
position conferred by ;n exercise of governmental authority, for a
public purpose. An "officer" is defined as a person lawfully in-

vested with an office, etc., or "one who holds an office'".

Thus it will be readily observable that the Constitution for-
bids increased salary of an officer while he is in office, whether
appointed or elected. This particular, precise question has been
determined in McKINNEY V, NORTHUMBERLAND COUNTY, 75 Superior 581,
the Superior Court holding that on this constitutional provision,
and under the Act of 1917 concerning salaries of county commission-
ers, that the plaintiff in the action had been appointed to fill
out the unexpired term of a county commissioner. After the elec-
tion of the county commissioner whose office became vacant, the
salary of the commissioners was increased; but such increase did
not apply to any of the county commissioners. However, when one of

the commissioners resigned, the commissioner appointed to fill out

3




the unexpired term, demanded the increase of salary, and the

PR

Superior Court found that he was, and stated the law as follows,

beginning on page 582:

"Was McKinney entitled to the former or the latter salary?
Article III, Sec. 13 of the Constitution provides that,
""No law shall extend the term of any public officer, or in-
crease or diminish his salary or emoluments, after his
election or appointment." It will be observed that the
subject of this section is, '"Public Officer.'® The term
shall not be extended for any public officer -mor shall his
salary be increased or diminished after the election or
appointment. The words are plain and the test to be applied
is evident. If the salary be increased or diminished after
his election or appointment, the prohibition of the section
applies. The language being plain we are not aided by any

rules of construction nor should our conclusion be changed by
showing that certain inequalities may arise. There are
three commissioners, and the commissioner who is appointed
to fill the unexpired term gets more than any one of the
others. Such arguments apply where there is a doubt in
the meaning of the words but it is no aid to us in the
present case. 1t is a forced construction to make the ap-
pointed officer take the place of the deceased officer and
argue that he occupies the same position as the one who was
elected prior to the passage of the act. The prohibition
of that section is not during the term of the officer, but
after his election or appointment: Evans v. Luzerne Co.,
54 Pa. Superior Ct. 44.%

To the same effect, more recently, is the decision in MANSELL
V. LYCOMING COUNTY COMMISSIONERS, 89 D. & C. 239, in which the
emoluments of a county controller, under the same circumstances,
are allowed. 1In this case a controller was in office at the time
of an increase of $1000.00 per annum, payable to the controller,
was authorized. Tﬁe controller in office at the time of the enact-
ment of the increase resigned, and the appointee to £ill out the
unexpired term, brought action to compel payment to him of the

increase of the emoluments, from the time of his appointment.




As a consequence of the decisions of the Superior Court, it
is quite obvious that Mr. Kitko is entitled to the increased
salary from the date of his appointment, as so stated in McKINNEY
V. NORTHUMBERLAND COUNTY supra, and MANSELL V. LYCOMING COUNTY

COMMISSIONERS supra.

McKINNEY V. NORTHUMBERLAND COUNTY supra, was again before the
Superior Court in GOODWIN V. ALLEGHENY COUNTY, 182 Pa. Superior
Court 28. On page 33, President Judge Rhodes affirms the rule of
McKINNEY V. NORTHUMBERLAND COUNTY, namely, that the status of a
public officer is fixed at his election or appointment, and if
such election or appointment occurs after the date the salary in-

crease is authorized, that officer is entitled to the increase.

The law, therefore, as stated by the Superior Court of the
Commonwealth of Pennsylvania, gives to Mr. Kitko the right to the
increased salary from the date of his appointment, since his -
status under the constitutional provision of Article III, Section
13, is fixed as at the time of his appointmenf, or election, if he
had been elected, just as it fixed the salary payable to Mr. Ammer-
man, whose status was fixed at ;he Municipal Election of November

1957, and who obviously did not take office after January 1, 1960.

It is quite obvious, therefore, that the limitation of the
salary would apply only to the individual in the office, or holding

the office, and is not applicable to the office itself.




P.L. 838 (16 P.S. 11102).

ORDER

NOW, February 6, 1962, Rule made Absolute, and the County
Commissioners and County Controller directed to pay to Eugene G.
Kitko, the salary at the rate of $7000.00 per annum, beginning as

of March 16, 1961, as provided by the Act of September 8, 1959,

BY THE COURT

President[/Judge 6

/\/
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