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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

SANDY TOWNSHIP,
Plaintiff

VS, NO. 539 NOVEMBER TERM, 1961

CARL MONELLA,

In Assumpsit
Defendant =

s 2R AR S8 se e

BRTEF OF DEFENDANT

MEMORANDUM BRIYEF
OF
DEFENDANT 'S COUNSEL
IN SUPPORT OF PRELIMINARY OB~
JECTIONS FILED BY DEFENDANT
TO PLAINTIFF'S COMPLAINT IN
ASSUMPSIT

FPACTS

Defendant's counsel filed Preliminary Objections to Plain-
tiff's Complaint In the sbove captioned Assumpsit setion setting
forth therein various ressons or éllegations why Plaintiff's Come
plaint was deficient in 1ts plesdingg and averring gnd asking
therefor that Plaintiff's Complsint be stricken for its
insufficlency upon the face of the pleadings, or in the alter-
native, that judgment be rendered for Defendant on the face of
the pleadings, or in the slternative that Plaintiff be fequired
to file amended or more specific pleadings. .. ° ‘

Plaintiff fails in hils pleadings to state definitely,

succinctly and with sufficient particularity the following:

l, When the sewer system in question became or was
made appurtenant to Defendant's premises.

2. When and by what legsl premises, agreements or
authority the sewer system in question was duly
leased to Plaintiff. |

3+« By what legsl authority the lease ~back fromthe
guthority to the township was entered intc, the

terms of the lease :itself and upon what statutes the

legality of the lease- backwss predicated both as to

1.




the Authority and the Township in their privity of
Lessor or Lessees respeztively.

. No copy of any rate ordinance set forth in the Complaint;
nor does the Complaint éet forth the legal authority for
such ordinance. That the time, place and date of passage,
in addition to a verbatim recital of such ordinance.

S. There 1is no calculation set forth in the Complaint as a
basis for the sum of $73.66 as a rate assessment; nor is
there any basis or recital to properly determine the
basls or computation for the delinquency penalty set forth
in the Complaint for $25.00.

Hence, the reason for Defendant's Preliminary Objections
filed to the @ ove Complaint in Assumpsit; and requesting the
Court to strike the pleadings upon their face,render judgment on
the face of the pleadings, or in the alternative, require Plainé
tiff to amend its pleadings by more specific allegations to the

matters set forth herein.

QUESTIONS

(a) Are Plaintiffts Pleadings deficient upon the
face of the Complaint itself?

And/or

(b) Should the Court view favorably Defendant's motion
to strike Plaintiff's Plesdings; and subsequent there-
to, render judgment upon the face of the Plesdings
for Defendant?

And/or

(¢) Are the averments and allegations contsined or
set forth in Plaintiff's pleadings couched in
such generality and verbal vagueness and inde-
finlteness as to require the Court to order
Plaintiff to amend its Pleadings; sand aver a=d
allege the nature of its assumpsit complaint
with more sufficiency and particularity?
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DISCUSSION AND LAW

Plaintiff in his complaint has made certain averments or allega-
tions in his pleadings; and the paragraphs specifically at issue in the
preliminary objections are paragraphs three (3), four (4), five (5), six
(6), seven (7), mine (9), ten (10), and eleven (11) thereof.

Plaintiff throughout the various paragraphs above-enumerated has
referred in general terms to the establishment by Sandy Township Municipal
Authority of a sewer system appurtengnt to defendant's premises; also to
the fact that said Authority has leased the system to the Plaintiff
Towhship; that said Authority or Township's leased sewer system has been
available for service to defendant for a period of nine months; that said

fPlaintiff enacted a rate ordinance providing for fair and reasonbale sewer

ates; that the Defendant owes Plaintiff for such sewer service the sum of
E48°66; that delinquency penalties amount to the sum of $25.00; that

Lefendant presently owes Plaintiff therefor both in service éharges and
|enalties the total sum of $73.66; and ultimately, Plaintiff avers that

uch charges are fair, just and reasonable.

However, nowhere in said Complaint does the Plaintiff specifically

aver or set forth therein when said sewer system was completed; when the
sewer system by exact date was made appurtenant to Defendant's premises;
my what statutory authority the sewer system was created and whether the ﬂj
lpplicable empowering Statute was complied with and the mechanics of such
compliance. Neither did Plaintiff set forth the lease in question whereby
the lease-back was effected from the Authority as lessor to the Township

1S Lessee; nor is there any statutory citation on the part of either party
Lo the lease-back which substantiates or authorizes the lease-back in

[

lease-back; nor the mechanics of compliance, if such statutory authority

uestion; nor the statutory authority of both parties to enter into such

oes exist.
Certain rate figures are set forth in the Complaint as to charges
d penalties; but there is no base rental or figures set forth indicating

in what manner these total figures are computed, calculated or achieved,
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Plaintiff also refers to said charges as being fair, just and.
reasonable - this is certainly an assumption or conclusion rather than
a specific fact pleading, since the rate ordinance in quesfion upén
which these calculations are based is not set forth in the Complaint
itself,

Certainly upon the face of the pleadings themselves, the Complain
is defective and warrants either a striking of the deficient paragraphs
and judgment for defendant, or in the altérnative,'that defendant be
required to ahend his pleadings more specifically.

Our Pa. Rules of Civil Procedure - No«206 to 209, 1017, 12 P.S.
App. cover the use of preliminary objections in our Pennsylvania plead-
ings $ystem.

Preliminary objections may be used under of system of Pleadings
to: 1) raise questions of jurisdiction; 2) to strike off a pleading
because of lack of conformity to law or rule of court, or because of
scandalous, or impertinent matter; 3) to request a more specific
pleading; 4) to demue; 5) to raise questions on the lack of capacity to
sue, pendency of prior action, misjoinder and mon-joinder.

Consequently, defendant's preliminary objections in the present
matter at issue are concerned primarily with items two (2), three (3),
and also in a sense item four (4) above enumerated under the explanatory
paragraph oi the mechanics and usage of preliminary objections in our

Pa, Fact Pleading System.

In Higgins Industries, Inc, v. Bastian, 7 Dist. & Co. Rep.(2®)
93 - (1956) - the Court stated that the purpose of preliminary.objections
is not to delay actions, but to compd the pleading of facts which it is
presumed the other party does not possess.

Hence, under our fact pleading system in Pennsylvania the pre-

liminary objection is the deévice available procedurally to defendant to




require plaintiff to file specific pleadings to which defendané.can
then in turn file responsive pleadings or an answer thereto; otherwise,
onee defendant files an answer to plaintiff's Complaint he therebhy
waives all procedural defects patent upon the face of plaintiff's
pleadings or Complaint.

An order for more specific pleadings is proper in the present
case; otherwise, defendant would have to resort to discovery proceedings
to obtain the necessary information to which he could then file a
responsive answer, Although the plaintiff should not be ordered to
require plaintiff to develop matters which are essentially evidentiary
in character or nature, at least defendant is entitled to have plaintiff
pre;ent the factual pleadings in the various allegations or averments of
his Complaint to enable defendant to at least file a responsive answer
thereto. As the plaintiff's Complaint now stands with averments of
generalities, references to rate ordinances, lease-backs and fair and
reasonable rates, and finally stated sums and amounts of monies owing by
way of rate assessments and penalties, a responsive answer or reply
thereto is impossible upon the present state of the pleadings.,

Certainly plaintiff's Complaint is not sufficiently specific,
since the rate ordianance, the Authority itself, the lease-back and the
terms thereof, the date of completion of the sewer service and the equity
of the rates and other matters alleged in plaintiff's Complaint are
better known to plaintiff than to defendant; hence, plaintiff should be
required to amend its pleadings and set forth theréin the requisite
factual allegations with more particularity and sufficiency; otherwise,
defendant will be required to launch a prolonged investigation of the

formation and legality of the Authority itself, the legality of the lease

back and the terms arid authority of the various parties thereto, and

likewise the legality or validity of the rate ordinance and the rates




set forth therein; and finally there is notbasis or factual pleadings
which are sufficiently informative or specific that would apprise defend-
| ant how the sums claimed were calculated; hence, a responsive answer or
reply to plaintiff's Complaint in the present state of the pleadings

is an utter impossiblity.

In a sense the Court's refusal to order plaintiff to amend his
pleadings, on the reasoning that discovery is available. to defendant,
shifts the burden, nonetheless, to the defendant; and in specific reply
to the rationale of this argument, defendant submits as a rebuttal
. argument thereto the Courts reasoning in the case of Fried v. Jordan
| Park Apts, - 28 Leh. Co. L.J., - 387 (1959) wherein it stated that while the
tendency has been to relax the rules of pleading, nevertheless, the
defendant is entitled to have notice of what he will be called upon to
| meet at trial and to eliminate the necessity, where possible , of the
taking of depositions.

It is an essential element in our factual pleadings that specific
averments of time are required.

That defendant's preliminary objections are meritorious, on the
item or score set forth therein that plaintifi be required to attach
verbatim copies of the ordinance setting up the authority, the lcase and
lease-back terms and the rate ordinance itself and the rates provided for
therein, is substantiated 5y the following cited cases of County of

: Northumberland v. Gap Coal Co., 29 Northumberland Leg. J. 27 (1956) ,

~and Cochran Coal Co. v. Municipal Management €o. 6 Dist. & Co. Rep (2d)

223 - 1956) wherein the Comrt required that copiés of the writings or
written leases should be attached to the Complaint.
Wherefore, defendant submits to Your Honorable Court that its

preliminary objections be sustained; and that accordingly the plaintiff's

pleadings be stricken for the patent deficiency on their very face and



that judgment be rendered for defendant as a consequence of such
deficiency in plaintiff's pleadings; or, in the alternative, that
plaintiff be required and ordered to properly amend and plead with more
particularity and sufficienty the allegations set forth therein, so
that defendant might thereby be enabled to file a more responsive

answer or reply thereto. -

Respectfully submitted,

KELLEY, JOHNSTON &-CIMINO

| R oo BT

gene L. Cimino,
Counsel for Defendant

Dated: Thursday,
March 22, 1962
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANTA
SANDY TOWNSHIP

Vs. NO. 539 NOVEMBER TERM, 1961

0 28 e 20

CARL MONELLA In Assumpsit

DEFENDANT 'S PRELIMINARY OBJECTIONS TO
PLAINTIFF'S COMPLATINT

AND NOW comes the Defendant, Carl Monella and by his
attorneys Kelley, Johnston & Cinino files the following
Preliminary Objections to the Plaintiff's Complaint in As sump -
sit for the following reasonss

(1) That in the Third Paragraph of the Plaintiff's Com=
plaint it is alleged that the Sandy Township Municipal Authority
has constructed a certain sswer system, the appurtances of which

are within one hundred Tifty (150') feet of Defendant's residenc

W

However, Plaintiff fails to aver by virtue of what stétute said
Municipal Authority was duly constituted in law and vh en and how
said Municipal Authority legally and validly came into being.
(2) Plaintiff avers in the Fourth Paragraph of 1its Com-
plaint that said sewer system was duly leased to Sand& Township;
however, Plaintiff fails %o specifically aver or allege in said
Complaint any ordinance, statute or resolution empowering either
a lease of said Authority's sewer System to Sandy Township, or
any ordinance, resolution or statutory authority validating
the acceptance or entry into such a lease agreement wth saig
Munieipal Authority by the Township of Sandy.,
(3) Plaintiff avers in:the Fifth Paragraph of its Complaint

that said sewer System has been for a period of nine (9) months

available to the Defendant forp service; but Plaintiff fails to
specifically aver the’.exact time or date of completion of such

authority or Specifically when such appurtenance physically




e

abutted defendant's property.

(L) Plantiff avers in the Sixth Paragraph of its Complaint
that it duly péssed a rate ordinance providing for fair and
Just charges for sewer services, said rate ordinance being a
matter of record in the Township records and is herewith in-
gorporated herein by reference; but plaintiff fails therein %o
specifically aver or outline in cdetail or verbatim said rate
ordinance referred to therein.

(5) Plaintiff avers in the Seventh Paragraph of its
Complaint that by virtue of said ordinance, Plaintiff has sent t
Dwfendant bills in the amcunt of $L8.66; however, Plaintiff fail
to specifically outline or allege'exactly or mathematically
how said sum of $,8,66 was calculated, or how same became due
and owing by Defendant unto Plaintiff,

(6) Plaintiff avers in the Ninth Paragraph of its Com-
plaint that in addition thereto, there is imposed upon such
delinquencies a penalty of $25,00; but Plaintiff fails to
specifically aver or allege with sufficilent clarity by virtue of
what authority such penalty in the sum of $25.00 is incurred by
Defenddant,

(7) The Plaintiff throughout its entire complaint and all
of the paragraphs allegec thereih, fails to specifically outline|
although same is averred therein generally, any authority or
privity of contract between Defendant and said Sandy Township,
or the legally constatuted and duly elected Supervisors thereof,
or betwsen Defendant and said Sandy Township Municipal Authority
whereby the legality of the Authority itself, or the lease-back
by the Municipal Authoroty to said Sandy Township, or the
assessments made thereunder are legally valid and legally con-
stituted services and assessments made properly and in accord-
ance with any statute, crdinance or resolution empowering either

or both the Authority or the Township to make, levy,o assess

- e
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or collect such sewer assessments.

WHEREFORE, Defendant requests your Homorable Court to
enter judgment upon the pleadings in favor of the Defendant and
against the Plaintiff upon the face of the pleadings and hereby
flormally moves fr such dismissal of Complaint as being |
imprbper pleadings and not constituting in law a valid cause of
action; and/or in the alternative, Defendant requests that
Plaintiff's Complaint be stricken as not heing in conformity with
the applicable Pennsylvania Law pertinent to sich assumpsit
pleadings, and the 1ocal Rules of Court, and the Pemnsylvania
Rules of Civil Prodedure applicable to assumpsit actions;
and/or in the alternaﬁive, that Plaintiff be required to file
amended or more specific pleadings in that its Complaint and the
averments or allegations contained therein do not set forth its
cause of action with sufficient clarity, particularity, or
sufficlency to enable Defendant to file a respensive answer there-
to. Accordingly, Defendant requests and submits to your Honorable
Court to enter judgment upon the face of the pleadings in
Defendant's favor and against Plaintiff for the r easons herein-
before stéted and set forth in the wigﬁyDefendant’s Preliminary

gbjections,

) 2) .
KEY, JOHNST 081 CIMING,

Counseﬂ for Defendant
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IN THE COURT OF COMMON
PLEAS O} CLEARFIELD COUNTY, PA

NO. 539 NOVEMBER TERM, 1961

In Assumpsit

SANDY TOWNSHIP
Vs.

CARL, MONELLA

DEFENDANT'S PRELIMINARY
OBJECTIONS TO PLAINTLIFF'S
COMPLAINT

KELLEY, JOHNSTON & OCIMINQO
ATTORNEYS AT LAW
PHILIPSBUREG, PA.

THE PLANKENHORN CO., WILLIAMEPORT, PA.




IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA
SANDY TOWNSHIP

vs. :NO. 539 NOVEMBER TERM, 1961
CARL MONELLA : IN ASSUMPSIT

BRIEF ON BEHALF ON SANDY TOWNSHIP

Sandy Township filed against Carl Monella
a Complaint in Assumpsit, alleging there were certain sums
due from the defendant who is a resident of the Township of
Sandy, pursuant to Township Ordinance relating to sewer
" charges. The defendant's preliminary objections are replete
with facts which are not verified by affidavit, and which are
not proper to a preliminary objection.

Taking each of these by seri atim, we
would argue as follows:
PRELIMINARY OBJECTION 1 - Failure to aver the Statute under
which the Authority was constituted. The Sandy Township
Municipal Authority was, of course, formed under the Municipal
Authorities Act of May 2, 1945, P. L. 382. This is a matter
of public record, but in any event would not be necessary
to a proper pleading.
PRELIMINARY OBJECTIONS 2, 4, 6 and 7 - Each of these objections
while raising a different specific matter, allege the Compalint
is defective because it does not plead ordinances, contracts,
leasebackaarrangements, etc. First, there is no authérity
whatsoever that such pleading is necessary and it would, in
fact, make the Complaint of tremendous length. Secondly,
each and every one of these subjects is a matter which appears
among the public books and records of the Township of Sandy,
to which the defendant has access as would any citizen and,
therefore, the necessity of this pleading is not shown nor

can any reason be advanced why this would be necessary for




-2-

the defendant to answer, either he owes the money or he does
not.

PRELIMINARY OBJECTION 5 - This is an allegation by the defendant
that plaintiff does not shéw specifically how the bill was
calculated. Since this is a matter of public record, e. g.

the rate ordinance, and since the defendant has previously

been adequately informed through bills of this method, this

does not seem a legitimate reason for amendment.

Ih sum total, the defendant aéks that
the plaintiff plead public statutes and other public records
which are equally available to both and which have no bearing
upon the cause. The pleading is dilatory on its face, and

we ask that the same be dismissed.

SMITWQR

Attorneys for Plaintiif

BY
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IN THE COURT OF COMMON PLEAS OF CLEARFIELD COUNTY, PENNSYLVANIA

SANDY TOWNSHIP :
Vs : No‘.f>37 November Term, 1961

CARL MONELLA : In Assumpsit

COMPLAINT

(1). The name of the Plaintiff is the Township of Sandy
a second class township and body politic under the Laws of the

£

Commonwealth of Pennsylvania. o

¥

(2). The name of therfendaht'is Carl Monella, a resi-

v &

A

dent of 54 Lincoln Drive, DuBois, Pennsﬁlvania.

f3). The Sandy Township Munié%pal Authority has con-
structed iﬁ the Township ofSandy a certain sewer system whose
appurtenances are within 150 feet of tHevresidence of the Defendant.

(4). said sewer system was dﬁ&y leésed to Plaintiff.

(5). Said sewer system has been for a period of nine
months available to the Defendant for service.

(6). The Plaintiff has duly passed a rate ordinance
providing for fair and just charges for sewer services, said rate
ordinance being a matter of record in the Township records and is
herewith incorporated herein by reference. |

(7). By virtue of said ordinance, Plaintiff has sent
to Defendant bills in the amount of $48.66.

(8). The Defendant has refused and does refuse to pay
the same.

(9). In addition thereto,there is imposed upon such
delinquencies a penalty of'$25.00.

(10). Plaintiff has repeatedly requested Defendant to
pay said sum, to-wit $73.66, but Defendant has refused and does

refuse to pay the same.
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(11). The charges to Defendant are fair, just and
reasonable, and Defendant has no reason not to pay the same.
WHEREFORE, the Plaintiff demands judgment against the

Defendant in the amount of $73.66, together with interest.

SMITH, SMITH AND WORK

R
ttys. for Plaintiff

STATE OF‘PENNSYLVANIA:
COUNTY OF CLEARFIELD 5

WM. H. GRATTON, being duly sworn according to law,
deposes and says as Agent for the Spyndy Township he is authorized

to make this Affidavit; further, that the facts set forth in the

foregoing Complaint are true and correct to the best of his know-

m. H. Gr&tiﬁp)

ledge, information and belief,

Sworn and subscribed to
before me thisxﬁbZWZday
of January, 1962.
Y d.
NOTARY PUBLIC

My Commission Explreg
JARUARY ¥, 1963
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